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Consent Cease and Desist Order: CCC-12-CD-04
Consent Restoration Order:

CCC-12-RO-04

Related Violation Files:

V-4-07-039, V-4-94-040

Property Location:

33440 Pacific Coast Highway, Malibu, CA (County of Los
Angeles Assessor’s Parcel Numbers (APNs) 4473-020-018 and
4473-020-017) and County-owned APN 4473-020-903

Property Description:

Coastal bluff (top and face) located seaward of Pacific Coast
Highway on the western end of Malibu.

Property Owners:

Eric and Barbara Linder

Agent:

Fred Gaines, Gaines and Stacey LLP

Violation Description:

Violations include, but are not limited to, the following: (1)
removal of major vegetation from a coastal bluff; (2) hardscaping
and planters; (3) non-native plants on the bluff face; (4)
construction of a horse corral and associated development,
including: fences, gates, drainage devices, graded pads, and
irrigation equipment; (5) construction of retaining/gabion walls;
(6) additions to a path, including, but not limited to, construction of
retaining walls and concrete stairs on the bluff face, for private
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access to the beach 1 ; and (7) placement of side-cast material
(deposition of graded material over and down the coastal bluff); all
without the required coastal development permit (CDP) and within
the recorded deed-restricted area required under CDP No. 5-85057; (8) construction of a swimming pool and associated
hardscaping in a configuration and location inconsistent with
Coastal Commission-approved plans and the terms of approval of
CDP No. 5-85-057; and (9) failure to comply with the conditions
of CDP 4-97-077. Specific permit conditions violated or not
satisfied include Special Conditions 2(b), 3, and 4 of CDP 4-97077, which require implementation and completion of the
restoration plan, as well as submittal of annual monitoring reports,
and submittal of proof of the removal of the water system as part
of the final monitoring report required by Special Condition 1,
respectively.
Persons Subject to these
Orders:
Substantive File
Documents:

Eric and Barbara Linder

Public documents in Cease and Desist and Restoration Order files
Nos. CCC-12-CD-04 and CCC-12-RO-04

California Environmental
Quality Act (CEQA)
Status:
Exempt (CEQA Guidelines §§ 15060 (c)(2) and (3); and
Categorically Exempt (§§ 15061 (b)(2), 15307, 15308, and 15321)
Staff Recommendation:

Approval of these Cease and Desist and Restoration Orders

SUMMARY OF STAFF RECOMMENDATION AND FINDINGS
A. OVERVIEW
Staff recommends that the Commission approve Consent Cease and Desist and Consent
Restoration Orders Nos. CCC-12-CD-04 and CCC-12-RO-04 (hereinafter referred to collectively
as the “Orders”) to address development undertaken in violation of the Coastal Act on property
located at 33440 Pacific Coast Highway, in the City of Malibu, Los Angeles County2 (“subject

1

The public has access and passive recreational use along this shoreline as required under the terms of
CDP 5-85-057.

2

These parcels are also identified by the Los Angeles County Assessor’s office as Assessor Parcel
Numbers (APNs) 4473-020-017 and 4473-020-018.
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property”); as well as on an adjacent parcel owned by the County 3 . The subject property and the
County-owned parcel are on a coastal bluff, and the general location is depicted in Exhibit No. 1.
The proposed Consent Orders are included as Appendix A of this staff report. The persons
subject to the proposed Consent Orders are the owners of record for the subject property, Eric
Linder and Barbara Linder (hereinafter “Respondents”). The violations at issue in this matter
involve development that is both unpermitted and inconsistent with previous Commission-issued
CDPs (hereinafter referred to generally as the “subject development”), and which occurred on
and adjacent to ESHA. The City of Malibu has a certified Local Coastal Program (LCP); and
Policy 3.1 of the Land Use Plan designates Coastal bluffs as Environmentally Sensitive Habitat
Areas (ESHA). 4 The policy states as follows:
The ESHAs in the City of Malibu are riparian areas, streams, native woodlands, native
grasslands/savannas, chaparral, coastal sage scrub, dunes, bluffs, and wetlands, unless
there is site-specific evidence that establishes that a habitat area is not especially
valuable because of its special nature or role in the ecosystem [emphasis added]
The Respondents conducted unpermitted development within ESHA, which was also
inconsistent with the approved plan authorized under a CDP issued for the property. Such
development specifically violates the conditions of this CDP (CDP No. 5-85-057), including the
Deed Restriction required by the CDP. This permit was sought, and obtained and accepted, by
Respondents.
These Consent Orders are the culmination of staff’s numerous attempts to work with the
Respondents to resolve several sets of violations on the subject property and the County-owned
parcel in a manner amenable to both the Commission and Respondents. As will be more fully
discussed below, Respondents received a CDP that authorized residential development on APN
4473-020-018 in March 1985. Staff first observed a violation on the subject property in August
1994. The violation involved unpermitted development on the lower bluff and the public beach
below the residence, and included an unpermitted horse facility. Staff subsequently opened a
violation case and worked with Respondents to address the violation. A CDP for the removal of
the unpermitted development and restoration of the site was issued by the Commission in July
1998. That CDP was intended to address these violations on the bluff and beach. However, the
Respondents failed to fully comply with the terms and conditions of the CDP, as further
discussed, below. Furthermore, a second set of violations including merely moving the
unpermitted horse facility from the beach up to the bluff-top was confirmed by staff in May
2001.

3

APN 4473-020-903

4

Staff also notes, importantly, that in addition to this policy, Section 3.11.2.A of the City’s Local
Implementation Plan (LIP) requires that confined animal facilities for keeping horses or other ungulates
for personal recreational use shall be prohibited in ESHA or ESHA buffers. Policy 3.149 of the LUP also
prohibits the disposal of animal wastes and wastewater in ESHA. The violations at issue included the
corralling of horses on the bluff-top.
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Commission staff communicated with the Respondents regarding the violations on the subject
property by way of letters, meetings, and phone calls over the past several years 5 , and in
particular, over the last six months, including a Notice of Intent to Record a Notice of Violation
and to Commence Cease and Desist Order and Restoration Order Proceedings letter to Eric and
Barbara Linder, sent on May 7, 2012. The County of Los Angeles, Department of beaches and
Harbors also sent the Respondents a letter dated July 9, 2012 informing them of violations on the
County Parcel and requested the Respondents remove the unpermitted development (Exhibit 16)
Respondents had placed on property owned by the County.
Commission staff has worked closely with the Respondents to reach agreement on the proposed
Consent Orders, included in this Staff Report as Appendix A, and appreciates their cooperation
in the process. At the very last day before mailing, agreement was reached with Respondents to
resolve this matter consensually. Staff feels that this agreement is a good resolution of the
situation and will provide for restoration of the affected areas. 6
B. DESCRIPTION OF PROPERTY
The Respondents’ property and the adjacent County-owned Parcel are situated on a coastal bluff
at the west end of the City of Malibu. The site includes areas on the bluff-top and face, all on the
seaward side of the Pacific Coast Highway. The subject property and the parcel owned by Los
Angeles County (the “County”) overlook El Sol County Beach in the Encinal Canyon area in the
City of Malibu, Los Angeles County. The Respondents’ property extends southerly from the
Pacific Coast Highway to the Mean High Tide Line and has an extremely steep bluff,
approximately 75 feet in height. It comprises 1.14 acres (APN 4473-020-018) to the east, and
0.45 acre (APN 4473-020-017) to the west. Additionally, a portion of the unpermitted
development was also placed on a County Parcel (APN 4473-020-903) (“the County Parcel”)
without the County’s permission. The County Parcel lies directly west (up coast) of the
Respondents’ property. (Exhibit No. 2)
C. SUMMARY OF VIOLATION AND PROPOSED RESOLUTION
This case involves both unpermitted development and the Respondents’ failure to comply with
the terms and conditions of Coastal Development Permits (“CDP”) Nos. 5-85-057 and 4-97-077,
as discussed below. Staff has determined that the subject development has occurred on and
remains, in part, at the subject property located at 33440 Pacific Coast Highway in Malibu, Los
Angeles County, as well as on the County Parcel. The original violations, as described above

5

As discussed more fully herein, CCC staff sent letters to the Linders on August 23, 1994, December 5,
1994, May 4, 1995 (re-sent on May 5th and June 28th), June 28, 1995, August 30, 1995, March 26, 1996,
November 27, 1996, March 17, 1997, April 24, 1997, October 10, 1997, April 13, 1998, September 24,
2007, December 11, 2007, February 6, 2009, July 29, 2011, August 31, 2011, February 27, 2012,
February 29, 2012, March 29, 2012, April 12, 2012, May 7, 2012 (including Notice of Intent to
commence these proceedings), and May 31, 2012 (proposed Consent Orders).

6

Due to the lateness of the agreement, it was difficult to fully revise the Staff Report and exhibits
to reflect this change, but all reasonable efforts were made to do so.
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and below, took place between the late 1980s and early 1990s and were intended to be resolved
through CDP No. 4-97-077. This CDP was issued by the Commission for the removal of the
unpermitted development and restoration of the affected areas on the sandy beach and bluff face.
A later set of violations occurred in approximately May 2001, and included both violations of the
earlier CDP (including the failure to fully remove the prior violations and restore the site), as
well as new unpermitted development placed on the bluff-top (including within the area subject
to a Deed Restriction recorded by Respondents).
The violations on the subject property and the County-owned parcel include, but are not limited
to, development that is in violation of permits issued for the property, wholly unpermitted
development, and failure to take actions required by existing permits. (Exhibits No. 3 and No. 4)
More specifically, these violations include the following:
(1) Development within the deed-restricted area (on APN 4473-020-018) that is
unpermitted and / or inconsistent with the CDP No. 5-85-057 including, but not
limited to: a) removal of major vegetation; b) retaining/gabion walls located along the
bluff face; c) on-site disposal of side-cast material (deposition of graded material over
and down the coastal bluff); d) hardscaping and planters, e) non-native plants on the
bluff face; f) wooden retaining structures on the east side of the Respondents’
property; g) all additions to the unimproved path, including stairs, retaining
structures, and other development on, along, and adjacent to the path on the coastal
bluff face that provides private access from the top of the bluff to the beach; and h)
irrigation equipment;
(2) Other unpermitted development on both APN 4473-020-017 and the County Parcel
(neither of which have any CDPs authorizing development at all), including but not
limited to: a) encroachment of the swimming pool and associated hardscaping onto
APN 4473-020-017 from the adjacent parcel (APN 4473-020-018, to the east); b)
placement of a horse corral and associated development, including fences and
drainage devices; c) grading and creation of altered and/or flattened/leveled areas
used for the horses on the bluff-top and face, located on the west side of the
Respondents’ property; d) placement of retaining/gabion walls located along the bluff
face; e) disposal of side-cast material (deposition of graded material over and down
the coastal bluff); and f) installation of irrigation equipment;
(3) Construction of the swimming pool and associated hardscaping in a configuration and
location inconsistent with Coastal Commission-approved plans and the terms of
approval of CDP No. 5-85-057 (including partially on a separate parcel altogether);
and
(4) Failure to comply with Commission-issued CDP No. 4-97-077, Special Conditions
2(b), 3, and 4, which require implementation and completion of the restoration plan,
as well as submittal of annual monitoring reports, and submittal of proof of the
removal of the water system as part of the final monitoring report required by Special
Condition 1, respectively. (Exhibit No. 12)

5

CCC-12-CD-04 & CCC-12-RO-04 (Linder)
The Commission approved the issuance of CDP No. 5-85-057 (the original permit) on March 13,
1985. The CDP authorized the construction of a single-family, 6,860-square-foot residence, with
an attached three-car garage, swimming pool, and septic system, on a vacant, 1.14-acre bluff-top
lot. Special Condition No. 3 of the original CDP required the Respondents to record a Deed
Restriction that prohibits “the construction of private stairways, structures or alterations on or
down the bluff or within 25 feet of the bluff face”. Respondents recorded the Deed Restriction
in October, 1986.
On August 8, 1994, Commission staff observed unpermitted development on the bluff face and
at the base of the bluff on the beach, despite the requirements of CDP No. 5-85-057, Special
Condition No. 3, which prohibits development within the deed-restricted area (“down the bluff
or within 25 feet of the bluff face”). Staff opened Violation Case No. V-94-MAL-94-040 in
1994 and sent the Respondents a violation letter. This first set of violations was to have been
resolved through CDP No. 4-97-077, which was approved by Commission on April 13, 1998,
and required the removal of a horse corral, fence, gate, wooden retaining structures and water
system, and the restoration and revegetation of the coastal bluff. CDP No. 4-97-077 was issued
to Respondents on July 23, 1998. (Exhibit 11)
Staff discovered a second set of violations on May 8, 2001. Staff was visiting the site to confirm
whether the site had been restored as required under CDP No. 4-97-077. Staff observed from the
nearby public area that the restoration required by the CDP had not been completed. The
Respondents had failed to restore the subject property under their ownership as required and,
moreover, had undertaken new violations that included grading and construction of a new horse
corral, which was observed on the bluff-top. Staff opened a second violation case for violations
of non-compliance with CDP 4-97-077 (which had required the removal and restoration and
revegetation of the site) and the new violations described above, which include a new horse
corral and associated facilities on the bluff-top.
The subject development has caused and continues to cause damage to coastal bluff resources.
The proposed Consent Cease and Desist Order and Restoration Order would, collectively,
address the violations described herein by requiring the Respondents to: 1) cease and desist from
maintaining or undertaking any future unpermitted development on the subject property and the
County-owned parcel; 2) remove unpermitted development from the subject property and the
County-owned parcel; 3) restore the subject property and the County-owned parcel and mitigate
for impacts to coastal resources through implementation of a Commission-approved Restoration
Plan comprising an Erosion Control Plan, Removal Plan, Restorative Grading Plan, Revegetation
Plan, Monitoring Plan, Mitigation Plan, and Drainage Plan; 4) address the issues associated with
the incorrect orientation of the pool; and 5) resolve civil liability for violations, by payment of
$138,000 into the Violation Remediation Account.
D. JURISDICTION
The Commission has enforcement jurisdiction over the violations at issue herein. Many of the
violations relate directly to CDP Nos. 5-85-057 and CDP 4-97-077, both of which were issued
by the Commission prior to certification of the City of Malibu LCP; the Commission has
jurisdiction to enforce its permits. In addition, although the City of Malibu now has a certified
LCP, pursuant to Coastal Act Section 30810, the City requested that the Commission take the
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lead in this matter, and as such, the Commission also has jurisdiction as related to the
unpermitted development located on both the Respondents’ parcels, and the adjacent Countyowned parcel. The Commission’s authority to enforce any requirements of a certified Local
Coastal Program is set forth in Section 30810(a) of the Coastal Act, which states, in relevant
part, the following:
If the commission, after public hearing, determines that any person or governmental agency
has undertaken, or is threatening to undertake, any activity that (1) requires a permit from
the commission without securing the permit or (2) is inconsistent with any permit previously
issued by the commission, the commission may issue an order directing that person or
governmental agency to cease and desist. The order may also be issued to enforce any
requirements of a certified local coastal program or port master plan, or any requirements of
this division which are subject to the jurisdiction of the certified program or plan, under any
of the following circumstances:
(1) The local government or port governing body requests the commission to assist with, or
assume primary responsibility for, issuing a cease and desist order.
E. COMMISSION’S ORDER AUTHORITY
The Commission can issue a Cease and Desist Order under Section 30810 of the Coastal Act in,
among other cases, cases where it finds that the activity that is the subject of the order has
occurred either (1) without a CDP that was required under the local government’s LCP (and the
local government asks the Commission to enforce the LCP) or (2) in violation of a CDP
previously issued by the Commission. The Commission can issue a Restoration Order under
section 30811 of the Coastal Act if it finds that development: (1) has occurred without a CDP;
(2) is inconsistent with the resource protection policies of the Coastal Act; and (3) is causing
continuing resource damage. Each of the standards and criteria set forth under Sections 30810
and 30811, for the Commission’s issuance of these Consent Cease and Desist and Restoration
Orders, has been met in this case, as summarized briefly here and further discussed in Section 3.
D.
Commission staff’s recommendation, therefore, is that the Commission proceed with issuance of
the proposed Consent Orders. The proposed Consent Orders provide a framework for resolving
the subject violations, mitigating the impacts associated with those violations, and restoring the
bluff habitat in a timely manner, as well as resolving the issue of civil penalties without
litigation.
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1.

HEARING PROCEDURES

The procedures for a hearing on a Cease and Desist Order and Restoration Order are outlined in
Title 14, Division 5.5, Section 13185 and Section 13195, respectively, of the California Code of
Regulations (“CCR”).
The Chair, for a Cease and Desist Order and Restoration Order hearing, shall announce the
matter and request that all parties or their representatives present at the hearing identify
themselves for the record, indicate what matters are already parts of the record, and announce the
rules of the proceeding, including time limits for presentations. The Chair shall also announce
the right of any speaker to propose to the Commission, before the close of the hearing, any
question(s) for any Commissioner, at his or her discretion, to ask of any other party. Staff then
presents the report and recommendation to the Commission, after which the alleged violator(s) or
their representative(s) may present their position(s) with particular attention to those areas where
an actual controversy exists. The Chair may then recognize other interested persons, after which
time staff typically responds to the testimony, to any new evidence introduced, and to any
questions posed by Commissioners.
Pursuant to CCR, title 14, section 13195 and 13186, the Commission should receive, consider,
and evaluate evidence in accordance with the same standards it uses in its other quasi-judicial
proceedings, as specified in Section 13065. The Chair will close the public hearing after the
presentations are completed. The Commissioners may ask questions of any speaker at any time
during the hearing or deliberations, including, if any Commissioner chooses, any questions
proposed by any speaker in the manner noted above. Finally, the Commission shall determine,
by a majority vote of those present and voting, whether to issue the Cease and Desist Order and
Restoration Orders, either in the form recommended by the Executive Director, or as amended
by the Commission. Passage of the motions below, per staff recommendation or as amended by
the Commission, will result in issuance of the Cease and Desist Order and Restoration Order.

2.

STAFF RECOMMENDATIONS

Staff recommends that the Commission adopt the following two motions:
A.

Motion No. 1:
I move that the Commission issue Consent Cease and Desist Order CCC-12-CD04 as set forth in the staff recommendation.
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Staff recommends a YES vote on the foregoing motion. Passage of this motion will result in
issuance of the Cease and Desist Order and adoption of the following resolution and findings.
The motion passes only by affirmative vote of a majority of the Commissioners present.
Resolution to Issue Cease and Desist Order
The Commission hereby issues Consent Cease and Desist Order No. CCC-12-CD-04, as
set forth in the staff report, and adopts the findings set forth in the staff report on grounds
that Respondents undertook development at 33440 Pacific Coast Highway and an
adjacent parcel owned by the County of Los Angeles, in the City of Malibu, Los Angeles
County, without a coastal development permit and in violation of the terms of existing
permits 5-85-057 and 4-97-077, in violation of the Coastal Act and the Malibu LCP, and
that the requirements of the Cease and Desist Order are necessary to ensure compliance
with the Coastal Act.
B.

Motion No. 2:
I move that the Commission issue Consent Restoration Order CCC-12-RO-04 as
set forth in the staff recommendation.

Staff recommends a YES vote on the foregoing motion. Passage of this motion will result in
approval of the Consent Restoration Order and adoption of the following resolution and findings.
The motion passes only by affirmative vote of a majority of the Commissioners present.
Resolution to Issue Restoration Order
The Commission hereby issues Consent Restoration Order No. CCC-12-RO-04, as set
forth in the staff report, and adopts the findings set forth in the staff report on grounds
that Respondents a) undertook development at 33440 Pacific Coast Highway and an
adjacent parcel owned by the County of Los Angeles, in the City of Malibu, Los Angeles
County, without a coastal development permit and b) the development is inconsistent with
the Coastal Act and is causing continuing damage to coastal resources.

3.

FINDINGS AND DECLARATIONS 7

A. DESCRIPTION OF PROPERTY
The subject property and the County Parcel (as each term is defined in the Summary of Staff
Recommendation and Findings) are situated on a coastal bluff at the west end of the City of
Malibu. The site includes areas on the bluff-top and face, all on the seaward side of the Pacific
Coast Highway (Exhibit No. 2). These parcels are located in the western area of the City of
Malibu, Los Angeles County and are comprised of 1.14 acre APN 4473-020-018 to the east, and

7

These findings include those in the Executive Summary (“Summary of Staff Recommendation and
Findings”) of this Staff Report.
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.45 acre APN 4473-020-017 to the west. The subject property and the County Parcel are situated
between the Pacific Ocean and the Pacific Coast Highway (CA 1) on a coastal bluff above Los
Angeles County Beach, El Sol. Respondents own the subject property, and Los Angeles County
Department of Beaches and Harbors (the “County”) owns APN 4473-020-903, which lies
directly west (up coast) of the Respondents’ property. The violation spans from APN 4473-020018 westward on to APN 4473-020-017 and the County Parcel.

B. DESCRIPTION OF COASTAL ACT VIOLATIONS
The violations being addressed in these enforcement proceedings involve development that is
unpermitted and / or inconsistent with two previous, Commission-issued permits, CDP Nos. 585-057 and 5-97-077 and failure to take actions required those permits. These violations include,
but are not limited to:
(1) Development within the deed-restricted area (on APN 4473-020-018) that is
unpermitted and / or inconsistent with the CDP No. 5-85-057 including, but not
limited to: a) removal of major vegetation; b) retaining/gabion walls located along the
bluff face; c) on site disposal of side-cast material (deposition of graded material over
and down the coastal bluff); d) hardscaping and planters: e) non-native plants on the
bluff face; f) wooden retaining structures on the east side of the subject property; g)
all additions to the unimproved path, including stairs, retaining structures, and other
development on, along, and adjacent to the path on the coastal bluff face that provides
private access from the top of the bluff to the beach; and h) irrigation equipment;
(2) Other unpermitted development on both APN 4473-020-017 and the County Parcel
(on neither of which do any of the existing permits authorize development), including
but not limited to: a) encroachment of the swimming pool and associated hardscaping
onto APN 4473-020-017 from the adjacent parcel (APN 4473-020-018, to the east);
b) placement of a horse corral and associated development, including fences and
drainage devices; c) grading and creation of altered and/or flattened/leveled areas
used for the horses on the bluff-top and face, located on the west side of the subject
property; d) placement of retaining/gabion walls located along the bluff face; e)
disposal of side-cast material (deposition of graded material over and down the
coastal bluff); and f) installation of irrigation;
(3) Construction of the swimming pool and associated hardscaping in a configuration and
location inconsistent with Coastal Commission-approved plans and the terms of
approval of CDP No. 5-85-057; and
(4) Failure to comply with Commission-issued CDP No. 4-97-077, Special Conditions
2(b), 3, and 4, which require submittal of annual monitoring reports, implementation
and completion of the restoration plan, and submittal of proof of the removal of the
water system as part of the final monitoring report required by Special Condition 1,
respectively. (Exhibits No. 2 and No. 3)
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APN 4473-020-018 contains the residence and has development restrictions recorded on the title
for the property, pursuant to the above-referenced Deed Restriction (Exhibit 5) which, in turn,
was recorded pursuant to the requirements of CDP No. 5-85-057. The Deed Restriction
explicitly states:
The undersigned Owner, for himself/herself and for his/her heirs, assigns, and successors
in interest, covenants and agrees that: the owner understands that the construction of
private stairways, structures or alterations on or down the bluff or within 25 feet of the
bluff face is prohibited. Said deed restriction shall remain in full force and effect during
the period that said permit, or any modification or amendment thereof, remains effective,
and during the period that the development authorized by said permit…
This Deed Restriction, which was recorded by Respondents, clearly prohibits development
within a 25-foot setback from the edge of the bluff and on the face of the bluff. The
development listed above in item (1), despite the clear prohibitions under the Deed Restriction,
has occurred and remains within the deed-restricted area. That development includes placing
stairs, retaining structures, and other development on, along, and adjacent to the pre-existing,
unimproved path/trail on the bluff face (shown in the exhibit to the Deed Restriction – Exhibit
6), which provides private access from the top of the bluff to the beach, all of which is placed in
an area covered by the Deed Restriction and inconsistent with its terms.
APN 4473-020-017 and the County Parcel (APN 4473-020-903) are located directly west of the
residential lot. Neither of these parcels has any permits for development. Unpermitted
development on these parcels includes, but is not limited to the following: a portion of the
swimming pool and hardscaping around it that encroaches onto APN 4473-020-017 from the
Respondents’ residential lot (APN 4473-020-018); a horse corral that spans both parcels, and
associated development, including fences, drainage devices, and graded, altered and/or
flattened/leveled areas (graded paths and trails) used for the horses on the bluff-top and face;
retaining/gabion wall; and placement of side-cast material (deposition of graded material over
and down the coastal bluff). (Exhibits No. 3 and 4)
Development landward of the 25-foot setback from the edge of the bluff required by CDP No. 585-057 includes, but is not limited to, hardscaping and other materials inconsistent with the terms
of CDP No. 5-85-057. The project plans for a pool, authorized under CDP No. 5-85-057 to be
constructed on APN 4473-020-018, depicts the pool in a north-south alignment; however it was
constructed in an east-west orientation, which is inconsistent with the CDP.
Respondents have also removed major vegetation on a coastal bluff, including for the purposes
of construction and placement of the unpermitted development; the horse corral and associated
structures, in particular. The areas that have been developed are now compacted, bare ground
devoid of the coastal vegetation that was there prior to the unpermitted removal. Additionally,
native vegetation was removed from the bluff face for the construction of the unpermitted
additions to the path, including the stairs that lead to the beach located below the subject
property. (Exhibits No. 7 and 8)
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C. HISTORY OF DEVELOPMENT AND COMMISSION ACTION ON THE SUBJECT
PROPERTY
Commission staff has confirmed that unpermitted development has occurred on and remains at
the Respondents’ property located at 33440 Pacific Coast Highway in Malibu, Los Angeles
County, as well as on the County Parcel. The unpermitted development, as described above,
took place on various occasions between 1985 and 2001 on the sandy beach, coastal bluff face,
and on the bluff-top within the required 25-foot setback area. This case involves both
unpermitted development and Respondents’ failure to comply with the terms and conditions of
CDP Nos. 5-85-057 and 4-97-077.
1. Relevant Permit History
The Commission approved Coastal Development Permit No. 5-85-057 on March 13, 1985,
authorizing the construction of a two-story, 6,860-square-foot, single-family residence, with an
attached three-car garage, a swimming pool, and septic system, on a vacant, 1.14-acre bluff-top
lot. Special Condition No. 3 of the CDP required the Respondents to submit a Deed Restriction
(discussed above) for recordation. The Deed Restriction was recorded against APN 4473-020018 in the Los Angeles County Recorder’s Office on October 10, 1986, as Instrument Number
86 1366724.
Despite the requirements of CDP No. 5-85-057 and the Deed Restriction, Commission staff, on
August 8, 1994, observed unpermitted development on the bluff face and at the base of the bluff
on the beach. The unpermitted development that Commission staff observed at that time
included a horse corral, fence, gate, wooden retaining structures and water system. In an effort
to have Respondents resolve this first set of violations, the Commission issued CDP No. 4-97077 on July 23, 1998 for the removal of the unpermitted development and restoration of the site.
A more detailed description of the history and context of this original violation case is provided
in Section 2, below.
2. Discovery and Attempts at Resolution of Violations
(i) Violation File No. V-4-94-040 – Original Violation
Staff opened violation case number V-94-MAL-94-040 in August1994, and required
Respondents to resolve the violations at their property, which, it was eventually agreed, would be
done via securing and implementation of a CDP. Commission staff communicated with the
Respondents regarding the violations on the subject property by way of letters, meetings, and
phone calls over several years. Commission enforcement staff sent Respondents letters dated
August 23, 1994, December 5, 1994, May 4, 1995 (re-sent on May 5th and June 28th), June 28,
1995, August 30, 1995, March 26, 1996, November 27, 1996, March 17, 1997, April 24, 1997,
and April 13, 1998 regarding resolution of Violation Case No. V-94-MAL-94-040.
On August 8, 1994, staff observed unpermitted development on the sandy beach and an
unpermitted path and concrete stairs/additions to the pre-existing path/trail on the bluff face,
apparently added to provide for easier use of a path providing access to the beach. On August
23, 1994, Commission staff sent the Respondents a certified letter that informed them that the
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unpermitted development on the coastal bluff on their property was a violation of the Coastal
Act. Staff requested that the Respondents cease the unpermitted development and submit by
September 20, 1994, a CDP application to resolve the unpermitted development on the coastal
bluff that had already been undertaken on their property, and to apply in advance for any other
development activities contemplated for their property in the future. Staff’s August 23rd letter
included a notification that the Respondents’ failure to comply with the request would result in
referral of their case to the Commission’s Statewide Enforcement Unit (“Headquarters”), and
also informed them there was a potential for penalties associated with the Coastal Act violations.
Staff reminded Respondents’ representative, Mr. Sherman Stacey, that development activity
performed without a CDP constitutes a violation of the Coastal Act’s permitting requirements
and that the Respondents could be subject to penalties as authorized under the Coastal Act.
On December 5, 1994, having not received a response to the CCC August 23rd letter from the
Respondents, Commission staff sent Respondents another certified letter and again requested that
the Respondents submit a completed CDP application, by January 3, 1995, to resolve the
unpermitted development undertaken on their property on the coastal bluff. The December 5th
letter also notified Respondents that staff was in the process of preparing their violation case for
referral to Headquarters for further enforcement action if Respondents failed to submit a
completed CDP application by January 3rd. Additionally, staff again informed the Respondents
that there was a potential for imposing penalties.
On May 4, 1995, Commission staff sent Mr. Stacey yet another certified letter, because, as of
that date, neither they, nor Mr. Stacey on their behalf, had submitted a CDP application to
resolve the violations, as Commission staff had requested in prior letters, dated August 23rd and
December 5th, 1994. Staff also informed Mr. Stacey that Coastal Act sections 30803 and 30805
authorize the Commission to initiate litigation to seek injunctive relief and an award of civil fines
for violations, respectively. Furthermore, staff’s May 4th letter informed the Respondents that
Section 30820(b) authorizes additional penalties against an individual who “intentionally and
knowingly” performs any development in violation of the Coastal Act. The May 4th letter
indicated that staff preferred to resolve the matter administratively and informed the Respondents
that they could resolve the violation by applying to remove the unpermitted development and
restore the property. Staff requested a CDP application be submitted by June 9, 1995 in order to
delay a referral of the violation case to Headquarters.
On June 28 and August 30, 1995, Commission staff sent two more certified letters to Mr. Stacey
to request that the Respondents resolve the matter of the unpermitted development on the bluff at
their property. Staff requested that the Respondents submit a CDP application for the restoration
of the site or seeking approval of the retention of the unpermitted development.
On March 26, 1996, Commission staff sent the Respondents a letter informing them that they
had still failed to resolve the violation or respond to staff’s requests for submittal of a CDP
application for the restoration of the bluff. Staff recommended that the Respondents submit an
application for the restoration of the bluff face, rather than for retention of the unpermitted
development, and clarified that this was preferable because the placement of any structure or the
removal of vegetation on a bluff face is inconsistent with the applicable Land Use Plan. Staff
reminded the Respondents that their violation was significant as it involved development of a
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coastal bluff face, which is designated as an environmentally sensitive habitat area. Staff also
reminded Respondents that the Coastal Act allows the Commission to seek injunctive relief
through litigation and to impose penalties for violations. Staff informed Respondents that, since
the violation was still in place, staff was in the process of preparing their violation case for
elevation to Commission Headquarters and would be requesting that a “Notice of Violation” be
recorded against the property, in order to put prospective purchasers on notice of the Coastal Act
issues. Staff would also request Headquarters to o proceed with issuing a Cease and Desist
Order for restoration of the bluff.
On April 16, 1996, Commission staff received a Revegetation Plan, prepared by Dennis Turner,
Landscape Architect, dated October 1995, for staff review. Respondents through their agent Mr.
Stacey indicated a desire to resolve their violations by restoring the subject property. However
their submittal did not include a CDP application for restoration of the site, as requested by staff
in previous communications with the Respondents and their agent over the previous year and a
half. On April 24 1996, Respondents’ agent, Mr. Stacey, indicated during a telephone
conversation with staff that he would submit a CDP application for restoration of the site, on
behalf of Respondents.
By November 27, 1996, no CDP application had been received. Therefore, staff sent
Respondents’ agent another certified letter attempting to resolve the violation. Staff’s letter recapped the April 24, 1996 telephone conversation and confirmed receipt on April 16th of
Revegetation Plan, but noted that resolution of the violation could not occur until a CDP was
obtained to address the unpermitted development and restore the subject property. As a courtesy,
staff also provided Respondents with preliminary comments on the Revegetation Plan (prepared
by Dennis Turner). In yet another attempt to resolve the situation, staff requested that a CDP
application be submitted by January 3, 1997, for removal of the unpermitted development and
restoration of the site or to retain the unpermitted development.
On March 17, 1997, Commission staff sent a certified letter to Mr. Stacey, as a follow-up to the
staff’s telephone call to Mr. Stacey on March 6, 1997, to which Mr. Stacey did not respond. The
March 17th letter noted that Mr. Stacey had submitted a Revegetation Plan (prepared by Dennis
Turner) on April 16, 1996, on behalf of the Linders; however, he had not taken steps to resolve
the violation, nor had he submitted the required CDP application, despite staff’s multiple
requests. In spite of this, staff provided yet another opportunity to defer commencement of
formal legal action, if Respondents submitted a completed CDP application by April 11, 1997.
On April 10, 1997, Mr. Stacey submitted an incomplete CDP application, dated April 9, 1997, on
behalf of Respondents, seeking authorization for the removal of the unpermitted development
(located on the bluff face and sandy beach) and bluff restoration and revegetation of the area
from which the unpermitted corrals were removed, i.e., the beach and lower bluff area.
On April 24, 1997, staff sent Mr. Stacey a letter informing him that the Respondents’ CDP
application was incomplete and requested that they submit the required materials by May 30,
1997. Several communications transpired between staff and Respondents’ representative
subsequent to April 24, 1997 (including on August 26th, September 10th, October 10th, November
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14th, December 8th and 12th) in working with the Respondents to complete their CDP application
(No. 4-97-077) for the restoration of their property.
Ultimately, this permit application was heard and approved by the Commission on April 13,
1998. The Commission approved CDP No. 4-97-077 for the removal of the horse corral, fence,
gate, wooden retaining structures and water system, and the restoration and revegetation of the
coastal bluff on the subject property. As issued, it required removal of the unpermitted
development, and restoration of both the beach and lower bluff area. It included Special
Conditions that required the Respondents to submit a revised Bluff Restoration Plan (Special
Condition No. 1) and a Monitoring Plan (Special Condition No. 2) prior to issuance of the CDP.
Special Condition No. 2 included a requirement that they submit written annual reports (which,
to this date, Respondents have never provided/submitted). Within 45 days of issuance of the
CDP, Respondents were required to implement the approved, revised Bluff Restoration Plan and
complete the restoration and revegetation (Special Condition No. 3) and remove all unpermitted
structures (Special Condition No. 4). Lastly, they were required to comply with Special
Condition Nos. 1 and 2 within 45 days of Commission action. On June 30, 1998 (78 days after
the deadline) the Respondents submitted a proposed Bluff Restoration Plan, which they later
revised, in response to staff demands, and re-submitted on July 13, 1998. The revised Bluff
Restoration plan was approved by the Commission on July 23, 1998. On June 30, 1998 (78 days
after the deadline) the Respondents also submitted a revised Monitoring Program prepared by
Dennis Turner, dated June 1998.
(ii) Violation File No. V-4-07-039 – New Violation
On May 8, 2001, staff visited the site area to confirm whether or not the site had been restored,
as required by CDP 4-97-077. Staff observed from the nearby public area that the restoration
had not been completed. In fact not only did Respondents fail to restore the subject property as
required by CDP 4-97-077, they had undertaken new unpermitted development, including a new
horse corral, which was observed on the bluff-top and for which they had not obtained a CDP.
Therefore staff opened a new violation case for non-compliance with CDP 4-97-077 (which had,
as noted above, required the removal and restoration and revegetation of the site) and the new
unpermitted development which included a new horse corral on the bluff-top.
On September 13, 2007, staff once again observed that there was unpermitted development on
the subject property and the County-owned parcel, including a horse corral, shade structure, and
horses on the bluff-top.
On September 24, 2007, staff sent the Respondents a new Notice of Violation letter 8 that
requested them to bring the subject property into compliance with the Coastal Act by submitting
1) a complete CDP application to the City of Malibu by October 31, 2007, for either the removal
of the unpermitted development and restoration of the site or to seek to authorize the as-built
development and 2) a restoration monitoring report to the Commission pursuant to Special
Condition 2(b) of CDP 4-97-077 by November 31, 2007; 3) and to contact staff by no later than

8

For a new violation identified asV-4-07-039.
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October 31, 2007, regarding how they intended to resolve the violation. Staff also informed the
Respondents that not only was the new development unpermitted, they were not in conformance
with Special Condition No. 3 of CDP No. 5-85-057, which prohibited development within the
deed-restricted 25-foot setback from the edge of the bluff-top. The September 24th Notice
additionally informed Respondents that they were in violation of CDP 4-97-077, which was
issued to them to resolve their previous violation (V-4-94-040) regarding unpermitted
development on the bluff.
In response to this letter, Respondents called on December 4, 2007 to request an extension of the
due date for the submittal of a final restoration report. Staff then sent Respondents a letter, dated
December 11, 2007, that granted Respondents a time extension to January 17, 2008, intended to
afford them the opportunity to address the requirements of Special Condition 2(b), which
required Respondents to submit a restoration report that documents and details the relative
success of the restoration. Respondents still failed to comply with the Special Condition.
On February 6, 2009, staff sent Respondents a letter that again requested photos and written
verification that all horses and structures had been removed and requested that they submit the
required restoration report pursuant to CDP 4-97-077. Respondents again did not respond to
staff’s letter and also failed to confirm that any of the required restorative steps had been taken.
On July 29, 2011, after confirmation that the unpermitted development was still in place, staff
again wrote the Respondents reminding them of the unpermitted development and their noncompliance with CDP 5-85-057 Special Condition No. 3 and CDP 4-97-077 Special Conditions
No. 2(b), 3, and 4. Staff, again, requested that Respondents stop all maintaining and conducting
of unpermitted development activities on the subject property, informed them of the need to
contact staff to resolve the violations (i.e., remove the unpermitted development and restore) on
the subject property and the County-owned Parcel, and submit the required plans. The July 29,
2011 letter from CCC Staff informed Respondents that not only did the unpermitted
development violate the conditions of the two previously-issued CDPs, but it violated the City of
Malibu’s certified Local Coastal Program, Section 10.4 for development on bluff-tops. Staff also
requested that Respondents contact staff by August 17, 2011, regarding how they intended to
resolve the violation. Respondents did not respond to staff’s July 29, 2011 letter.
On August 22, 2011, staff wrote the Respondents again informing them of the alleged violations
and their non-compliance of CDP 5-85-057 Special Condition No. 3 and CDP 4-97-077 Special
Condition Nos. 2(b), 3, and 4. Staff requested that the Respondents stop all unpermitted
development activity (i.e., maintaining and conducting activities) on the subject property and the
County-owned Parcel, informed them of the need to get authorization to remove the unpermitted
development, and restore the property, and again provided the Respondents with options to
resolve their violation case administratively, such as through a “Consent Order”. Staff, again
advised Respondents on a number of potential remedies to address the violations under the
Coastal Act on the subject property and the County-owned Parcel, and informed them of the
potential for the recordation of a Notice of Violation against the property. Staff also requested
that Respondents contact staff by September 6, 2011, regarding how they intended to resolve the
violation on the subject property.
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On December 6, 2011, since staff had not received any responses to the letters, commission staff
again visited the site area and, viewing it from nearby/adjacent public areas, confirmed the
continued presence of the horse corral, fencing, remnant brick supports/posts from the shade
structure, and horses on the subject property.
Staff sent the Respondents letters dated February 27 and 29, 2012, again, outlining staff’s efforts
to resolve this matter and requested that Respondents inform staff as to how they anticipated
resolving the subject violations. Staff’s letters informed Respondents that the preference was to
resolve the matter in a timely and amicable manner and reiterated the Commission’s authority
under the Coastal Act with respect to the enforcement of penalties for violations.
Staff also contacted the Respondents by telephone many times over the years to attempt to
resolve this matter and to highlight the need for a response to previous letters. During a
telephone conversation with staff, on March 12, 2012, Respondents stated a willingness to work
to resolve the violations. Staff sent Respondents a letter, dated March 29, 2012 that recapped the
March 12th conversation and again afforded the Respondents the opportunity to resolve this
matter through the Consent Order process.
On April 12, 2012, Mr. Stacey submitted a letter on Respondents’ behalf, dated April 10, 2012.
Mr. Stacey requested that staff send him a proposed consent order to resolve this matter. On
April 16, 2012, staff sent Mr. Stacey a letter that confirmed receipt of his letter, dated April 10th,
and informed him that the proposed Consent Cease and Desist Order and Restoration Order
would be prepared and sent.
In order to initiate the Order process, on May 7, 2012 staff sent via certified and regular U. S.
mail a Notice of Intent (NOI) to Commence Cease and Desist and Restoration Order proceedings
(Exhibit 9) to the Respondents. The NOI letter to Eric and Barbara Linder also included a
notice, in accordance with Section 30812, that the Executive Director intended to record a Notice
of Violation on the title to the property (NOVA). A Statement of Defense form (“SOD”) was
included with the NOI letter, affording the Respondents the opportunity to present defenses to
the allegations of Coastal Act violations. The NOI letter provided a twenty-one-day period for
submittal of a completed SOD form and written objection to the recordation of a NOVA. The
Respondents requested and were granted numerous SOD deadline extensions 9 , (Exhibit 13) as
Respondents cooperatively worked with staff and to focus on resolution through proposed
Consent Orders. As Respondents did not object to recordation of a NOVA by the May 28, 2012
deadline set forth in the NOI letter, the Executive Director caused to be recorded a NOVA on the
title to the two lots under their ownership, APN 4473-020-018 and APN 4473-020-017, on July
30, 2012. The NOI also notified Respondents and their representatives of staff’s intent to bring
the matter of the subject violations before the Commission at its July 2012 meeting.
Respondents, as indicated above, in 2012, were receptive to staff’s efforts to resolve the violation
through Consent Orders. Therefore, over the months of May, June, July, and August, 2012, staff
worked with their Representatives to fully resolve the violations on the subject property. Staff

9

Letters dated May 18 and 31, 2012; June 12, 15, 19, and 28, 2012; and July 10 and 12, 2012.
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prepared a proposed Consent Order which was re-drafted several times (July 16, 2012; July 23,
2012; July 24, 2012; July 26, 2012; and August 22, 2012) to respond to proposals from and
concerns raised by the Respondents. Through the proposed Consent Orders, the Respondents
have agreed to resolve all Coastal Act violation matters addressed herein, including resolving
claims for injunctive relief, through the removal of unpermitted development, restoration,
mitigation, the payment of penalties, and an enforceable commitment not to undertake
unpermitted development in the future and to comply with the terms and conditions of
previously-issued permits.
Over the past several years staff has generally monitored the subject property and at the time of
each site visit, the horses and the associated unpermitted development were observed on the
subject property. (Exhibit No. 3) Although it is impossible to completely verify the status of all
unpermitted development from off site, staff has confirmed that, to date or until very recently,
some of the subject development at issue remains on the subject property.
The development on the subject property that is inconsistent with the previously-issued CDPs
constitutes violations of the Coastal Act. The Respondents remain in non-compliance with CDP
No. 5-85-057 Special Condition No. 3 and CDP No. 4-97-077 Special Condition Nos. 2(b), 3,
and 4, to date. Moreover, the Respondents conducted development on the bluff-top and bluff
face without an approved CDP, which is required by both the Coastal Act and the City of
Malibu’s certified LCP. This, as Respondents would know both from their prior permits and
from the prior enforcement actions at their property regarding unpermitted development, is also a
violation of the Coastal Act.
This site has had an extensive history of violations, over a long period of time. This action would
resolve these violations and the Consent Orders include a commitment to comply with the
Coastal Act in the future. Commission staff has resolved these violations cooperatively with the
Respondents through a Consent Order process.

D. BASIS FOR ISSUANCE OF ORDERS
1.

Cease and Desist Order
a. Statutory Authority for Issuance of the Proposed Cease and Desist Order

The statutory authority for issuance of the proposed Cease and Desist Order is provided in
Coastal Act section 30810. Section 30810 of the Coastal Act states that the cease and desist
order may be subject to such terms and conditions as the Commission may determine are
necessary to ensure compliance with the Coastal Act – including the requirement for removal of
any unpermitted development or material. Coastal Act Section 30810 states, in relevant part:
(a) If the commission, after public hearing, determines that any person or governmental
agency has undertaken, or is threatening to undertake, any activity that (1) requires a
permit from the commission without securing the permit or (2) is inconsistent with any
permit previously issued by the commission, the commission may issue an order directing
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that person or governmental agency to cease and desist. The order may also be issued to
enforce any requirements of a certified local coastal program or port master plan, or any
requirements of this division which are subject to the jurisdiction of the certified program
or plan, under any of the following circumstances:
(1) The local government or port governing body requests the commission to assist with,
or assume primary responsibility for, issuing a cease and desist order.
…
(b) The cease and desist order may be subject to such terms and conditions as the
Commission may determine are necessary to ensure compliance with this division,
including immediate removal of any development or material…
The development that is the subject of these proceedings includes both unpermitted development
and development that is inconsistent with permits previously issued by the Commission. The
following paragraphs present the bases for the issuance of this Cease and Desist Order by
providing substantial evidence that the development meets the standards set forth in Section
30810 for the Commission’s issuance of the proposed Cease and Desist Order.
b. Development without a Coastal Development Permit
The subject development above-described has occurred on the subject property without a CDP.
Section 30600(a) of the Coastal Act states that, in addition to obtaining any other permit required
by law, and with limited exceptions not applicable here, any person wishing to perform or
undertake any development in the Coastal Zone must obtain a CDP. The term “development” is
defined broadly in Section 30106 of the Coastal Act as follows:
“Development” means, on land, in or under water, the placement or erection of any solid
material or structure; discharge or disposal of any dredged material or any gaseous,
liquid, solid, or thermal waste; grading, removing, dredging, mining, or extraction of any
materials; change in the density or intensity of the use of land, including, but not limited
to, subdivision pursuant to the Subdivision Map Act (commencing with Section 66410 of
the Government Code), and any other division of land, including lot splits, except where
the land division is brought about in connection with the purchase of such land by a
public agency for public recreational use; change in the intensity of water, or of access
thereto; construction, reconstruction, demolition, or alteration of the size of any
structure, including any facility of any private, public, or municipal utility; and the
removal or harvest of major vegetation other than for agricultural purposes, kelp
harvesting, and timber operations....(emphasis added)
The activities referenced in Section 3. B of this staff report constitute “development” as defined
in Coastal Act Section 30106; they constitute the types of activities noted above and, as such, are
subject to the permit requirement of Coastal Act Section 30600(a). No CDP was obtained to
authorize the development which is the subject of this proceeding. The instances of development
at issue here (1) constitute development that requires authorization pursuant to a CDP from the
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Commission 10 ; (2) for which Respondents never applied for a permit, and therefore were never
permitted; and (3) in fact, could not be permitted due to inconsistency with the Coastal Act and
the previous (original) CDP. Therefore, the first of the two independently sufficient bases for
issuance of the proposed Cease and Desist Order, as set forth under Coastal Act Section 30810,
has been met.
c. Development Inconsistent with a Previously-issued Coastal Development
Permit
Coastal Act 30810(a) also authorizes the Commission to issue a Cease and Desist Order if
development is undertaken that is inconsistent with a previously-issued CDP. Special Condition
No. 3 of CDP 5-85-057, which was issued by the Commission March 13, 1985, required that:
Prior to the transmittal of permit, the applicant shall be required to submit a deed
restriction for recording subject to the approval of the Executive Director prohibiting the
construction of private stairways, structures or alterations on or down the bluff or within
25 feet of the bluff face. [Sic]
The required Deed Restriction was properly recorded with Los Angeles County as Instrument
Document No. 86 1366723. Despite the specific development prohibitions under Special
Condition No. 3 and the Deed Restriction, Respondents undertook development on the bluff-top
within the deed-restricted area, i.e., including within the 25-foot setback from the bluff edge and
on the bluff face. Such development includes but is not limited to the placement of additions to
the pre-existing path/trail such as concrete stairs on the bluff face, the retaining /gabion walls,
irrigation equipment, fencing, gates, drainage devices, hardscaping and planters, removal of
major vegetation, and placement of non-native plants on the bluff face. Development
inconsistent with a previously issued CDP also includes the construction of the swimming pool
and associated hardscaping that was authorized under CDP NO. 5-85-057, in a configuration and
location that is inconsistent with Coastal Commission-approved plans and the terms of approval
of Coastal Development Permit No. 5-85-057. The design illustrated on the approved project
plan shows the pool in a north - south alignment; however it was constructed in an east - west
direction, inconsistent with the CDP.
CDP No. 4-97-077 was issued by the Commission with the intention to resolve Respondents’
prior violation at the base of the bluff and on the sandy beach below Respondents’ property, as
described above. CDP No. 4-97-077 authorized the removal of unpermitted development,
including a horse corral, fence, gate, wooden retaining structures and water system, as well as the
restoration and revegetation of the coastal bluff on the subject property. The Special Conditions
of the 1997 permit required that the Respondents submit a revised Bluff Restoration Plan
(Special Condition No. 1) and a Monitoring Plan (Special Condition No. 2) prior to issuance of
10

Although the City of Malibu has a certified LCP, much of the development occurred prior to effective
certification of that LCP on September 13, 2002. Moreover, even for the development that came later, as
is explained in the next section, much of it was inconsistent with prior Commission CDPs. Consequently,
that development would have required a CDP from the Commission as well, in the form of an amendment
to the existing Commission-issued CDPs.
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the CDP, as discussed earlier in this Staff Report. Special Condition No. 2 included a
requirement that the Respondents submit written annual reports which were never submitted.
Within 45 days of issuance of the CDP, Respondents were required to implement the approved,
revised Bluff Restoration Plan and complete the restoration and revegetation (Special Condition
No. 3) and remove all unpermitted structures (Special Condition No. 4). Respondents were
required to comply with Special Condition Nos. 1 and 2 within 45 days of Commission action.
While Respondents eventually submitted a Restoration Plan and Monitoring Plan, it was after the
deadline. Moreover, Respondents have failed to implement the approved Restoration Plan and
Monitoring Plan required by CDP No. 4-97-077. The non-native vegetation in the area identified
in CDP No. 4-97-077 is not only inconsistent with the approved Restoration Plan; it is
inconsistent with the City of Malibu’s LIP that requires the use of drought tolerant, native
species on bluffs. None of the development at issue has been authorized by the Commission
through either of the aforementioned CDPs. For these reasons, although only one basis needs to
be met for issuance of the proposed Cease and Desist Order, as set forth under Coastal Act
Section 30810, in this case, both have been met.
2.

Restoration Order
a. Statutory Authority for the Issuance of Restoration Order

The statutory authority for issuance of the proposed Restoration Order is provided in Coastal Act
Section 30811. 11 Section 30811 of the Coastal Act, states, in relevant part:
In addition to any other authority to order restoration, the commission… may,
after a public hearing, order restoration of a site if it finds that (a) the
development has occurred without a coastal development permit from the
commission, local government, or port governing body, (b) the development is
inconsistent with this division, and [(c)] the development is causing continuing
resource damage.
As discussed below, all three of these elements have been met in this case.
b. Development without a Coastal Development Permit
Section 30600(a) of the Coastal Act states that, in addition to obtaining any other permit required
by law, any person wishing to perform or undertake any development in the Coastal Zone must
obtain a CDP. Section D.1.b above, provides the Coastal Act definition for “development” and
staff has established that the activities at issue in these Orders constitute “development” as
defined in Coastal Act Section 30600. The subject instances of development, therefore, are
subject to the permit requirements of the Coastal Act, unless exempted under the Coastal Act,
and individuals undertaking or intending to undertake such activities in the Coastal Zone must

11

The area in which the development occurred is coastal bluff which is designated ESHA under the City
of Malibu’s certified LCP. Any proposed resolution of these violations described above will include
restoration of the areas that have been affected by the unpermitted development.
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first obtain a CDP. Staff has confirmed that the subject development on the subject property was
conducted without authorization through a CDP, in violation of Section 30600(a) and that no
exemption applies here; therefore the first criterion necessary to support the Commission’s
issuance of the proposed Restoration Order has been met.
c. Development is Inconsistent with the Coastal Act
The subject development is inconsistent with the specific provisions and conditions of two
CDPs 12 that were previously approved by the Commission, and therefore the development is in
violation of the Coastal Act.
The subject development is also inconsistent with the following Chapter 3 policies of the Coastal
Act, which are more fully described/discussed below: Section 30240 (protection of
environmentally sensitive habitat); Section 30253 (minimization of adverse impacts/geologic
hazards); Section 30251 (protection of scenic and visual qualities); Section 30231 (protection of
biological productivity and water quality); and 30230 (protection of marine resources). The
subject development, additionally, is inconsistent with the requirements of the City of Malibu’s
certified Local Coastal Program, and Local Implementation Plan (LIP). It is specifically
inconsistent with the LIP provisions that include: Sections 6.5.D.1, 6.5.D.2, 6.5.D.3, and 6.5.H,
all of which ensure the protection of scenic and visual resources; Policies 3.1, 3.8, 3.77, 3.78,
3.11.2.A, and 3.149 for the protection of environmentally sensitive habitat areas; and Sections
10.4.D and 10.4.F which have development standards that address geologic stability on coastal
bluffs. These are further addressed in the discussion below.
(i) Environmentally Sensitive Habitat Areas
Coastal Act Section 30240 provides that:
a) Environmentally sensitive habitat areas shall be protected against any significant
disruption of habitat values, and only uses dependent on those resources shall be
allowed in those areas.
b) Development in areas adjacent to environmentally sensitive habitat areas and parks
and recreation areas shall be sited and designed to prevent impacts which would
significantly degrade those areas, and shall be compatible with the continuance of
those habitat and recreation areas.
Policy 3.1 of the City of Malibu Land Use Plan (LUP) provides that:
The ESHAs in the City of Malibu are riparian areas, streams, native woodlands, native
grasslands/savannas, chaparral, coastal sage scrub, dunes, bluffs, and wetlands, unless
there is site-specific evidence that establishes that a habitat area is not especially
valuable because of its special nature or role in the ecosystem. [Emphasis added]

12

CDPs Nos. 5-85-057 and 4-97-077.
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City of Malibu LUP Policy 3.8 states:
Environmentally Sensitive Habitat Areas (ESHAs) shall be protected against significant
disruption of habitat values, and only uses dependent on such resources shall be allowed
within such areas.
ESHA buffers are detailed in City of Malibu LUP Policy 3.23:
Development adjacent to ESHAs shall minimize impacts to habitat values or sensitive
species to the maximum extent feasible. Native vegetation buffer areas shall be provided
around ESHAs to serve as transitional habitat and provide distance and physical barriers
to human intrusion. Buffers shall be of a sufficient size to ensure the biological integrity
and preservation of the ESHA they are designed to protect. All buffers shall be a
minimum of 100 feet in width, except for the case addressed in Policy 3.27. [Policy 3.27
states that the buffer area shall extend from the top of the bluff for coastal bluff ESHA.]
The City of Malibu LUP Policy 3.77 protects beach and near shore habitat:
Development on beach or ocean bluff areas adjacent to marine and beach habitats shall
be sited and designed to prevent impacts that could significantly degrade the
Environmentally Sensitive Habitat Areas. All uses shall be compatible with the
maintenance of the biological productivity of such areas.
The City of Malibu LIP provides similar protections for coastal bluffs/ESHA as does Chapter 3
of the Coastal Act. Section 4.6.1.D of the Malibu LIP provides that new development shall
provide a buffer of no less than 100 feet from the edge of a coastal bluff. The City of Malibu
LIP and LUP contain policies that limit the presence of confined animal facilities; such facilities
are generally prohibited in ESHA. In the case of the subject property, the horse corral located on
the ESHA bluff face does not have an adequate buffer zone to ensure that resulting contaminates
from the horse facilities would not adversely impact either the bluff ESHA or the sensitive
offshore kelp beds. The untreated animal waste from the unpermitted horse facilities contributes
to the cumulative degradation of water quality in the area. This can adversely affect the kelp
beds, which are a marine resource, identified in the LCP and found in the near-shore below the
subject property. The placement of horse facilities on the coastal bluff, the planting of nonnative vegetation on the subject property, including on the face of the bluff, displaces (and
therefore is damaging to) the native species, thus creating an imbalance of the bluff ecosystem.
Coastal bluff habitats are considered ESHA and are afforded substantial protections under the
Coastal Act and the City of Malibu LCP. In addition, kelp beds, a marine resource identified in
the LCP, are located just off the coast below the subject property in the near-shore and clearly
are affected by such facilities immediately adjacent to the coast. Therefore, the subject
development is inconsistent with the Coastal Act policies for the protection of ESHA.
(ii) Minimization of Adverse Impacts / Geologic Hazards
Section 30253 of the Coastal Act states in part that new development shall:
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1) Minimize risks to life and property in areas of high geologic, flood, and fire hazard.
2) Assure stability and structural integrity, and neither create nor contribute significantly to
erosion, geologic instability, or destruction of the sit or surrounding area or in any way
require the construction of protective devices that would substantially alter natural
landforms along bluffs and cliffs.
Section 10.4.D of the City of Malibu’s certified Local LIP provides in relevant part:
All new development located on a bluff-top shall be setback from the bluff edge a
sufficient distance to ensure that it will not be endangered by erosion or threatened by
slope instability for a projected 100 year economic life of the structure. In no case shall
development be set back less than 100 feet. This distance may be reduced to 50 feet if the
City geotechnical staff determines that either of the conditions below can be met with a
lesser setback. This requirement shall apply to the principal structure, and accessory or
ancillary structures such as guesthouses, pools, tennis courts, cabanas, and septic
systems etc. Ancillary structures such as decks, patios and walkways that do not require
structural foundations may extend into the setback area but in no case shall be sited
closer than 15 feet from the bluff edge….
Further, the LIP Section 10.4.F states:
No permanent structures shall be permitted on a bluff face, except for engineered
stairways or accessways to provide public beach access where no feasible alternative
means of public access exists...Such structures shall be constructed and designed to not
contribute to further erosion of the bluff face and to be visually compatible with the
surrounding area to the maximum extent feasible [emphasis added].
The Coastal Act requires that new development minimize risk to life and property in areas of
high geologic, flood and fire hazard, and assure stability and structural integrity. Coastal bluffs,
such as the one located on the subject site and impacted by the unpermitted development, are
unique geomorphic features that are characteristically unstable. By nature, coastal bluffs are
subject to erosion from sheet flow across the top of the bluff and from wave action at the base of
the bluff. As bluffs are highly erodible and geologically unstable, the Commission, in past
permit actions, has consistently required a 25-foot setback or compliance with a string line,
whichever is greater, for development located at the top of the bluff. In conformance with this
practice, here, Special Condition 1 of CDP No. 5-85-057 required submittal of revised plans
indicating no development within 25-feet of the bluff edge.
“The Commission finds that if the project were conditioned to provide a 25 ft setback for
all development from the bluff edge and to conform with the recommendations of the
project soils engineering report, the proposed project would be consistent with Section
30253 of the Coastal Act.” [Findings and Declarations (B), 5-85-057].
Chapter 3 of the Coastal Act is the standard of review and basis for decisions in this matter, as
stated above, the inconsistency with the LCP is discussed herein as a point of reference in
understanding that these violations are noteworthy from a local government perspective.
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Additionally, Section 10.4.D of Malibu’s LIP specifically enumerates requisite setbacks for
principal and ancillary structures. As the corral and associated development appear to be situated
on the edge of the coastal bluff and possibly extend onto the upper portion of the face of the
bluff, it is evident that no setbacks were complied with, despite the minimum 15 foot requisite
setback as provided by the LIP. The presence of the horse corral and associated development
near the top of the bluff is particularly troubling, as photographs of the site demonstrate that
water pools in the corral area, and remains standing on the bluff. The standing water causes soil
saturation which can lead to bluff sloughing and failure.
The City of Malibu LIP additionally proscribes the construction of permanent structures on the
face of bluffs, with the exception of public access ways / stairways. As the unpermitted stairway
in question is private, it could not be found consistent with the City of Malibu LIP.
Moreover, both the Coastal Act and the LIP require that development shall be designed and sited
so as not contribute to erosion and/or geologic instability of an area. As the unpermitted work in
question was undertaken without the benefit of a permit, the Commission and the City of Malibu
have not been afforded the opportunity to analyze the development and ensure that it was
constructed in a manner consistent with the geologic stability protections enumerated by the
Coastal Act and City of Malibu. This analysis would be particularly apropos for the unpermitted
development on the subject property given that the development is situated 75 feet high atop the
coastal bluff and traversing the face of the bluff above the beach and directly adjacent to Los
Angeles County park property. Any instability caused by the unpermitted development could
undermine the adjacent County property and endanger visitors to the public beach below.
(iii)Scenic and Visual Qualities
Both the Coastal Act and the City of Malibu LCP provide for the protection of coastal visual
resources. The policies are applicable to public views of the ocean, the scenic qualities of
designated scenic highways, and views from the ocean and public lands. The unpermitted
development in question deleteriously impacts all three aspects of protected visual resources and
is therefore inconsistent with the Coastal Act and the City of Malibu LCP.
Section 30251 of the Coastal Act states that:
The scenic and visual qualities of coastal areas shall be considered and protected as a
resource of public importance. Permitted development shall be sited and designed to
protect views to and along the ocean and scenic coastal areas, to minimize the alteration
of natural land forms, to be visually compatible with the character of surrounding areas,
and, where feasible, to restore and enhance visual quality in visually degraded areas.
New development in highly scenic areas such as those designated in the California
Coastline Preservation and Recreation Plan prepared by the Department of Parks and
Recreation by local government shall be subordinate to the character of its setting.
City of Malibu LIP Section 6.5.D.1 states:
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In addition to the blufftop development setback requirements necessary to ensure
geologic stability contained in Chapter 10 of the certified Malibu LCP, new development
proposed on blufftops shall incorporate a setback from the edge of the bluff that avoids
and minimizes visual impacts from the beach and ocean below. The blufftop setback
necessary to protect visual resources may be in excess of, but no less than, the setback
necessary to ensure that risk from geologic hazards are minimized fro the life of the
structure.
Respondents never submitted a CDP application to obtain authorization for the horse facility,
hardscaping, staircase, and placement of vegetation on the subject property. Therefore, the
Commission was deprived of the opportunity to evaluate consistency with the Coastal Act, or
ensure that the new development is consistent with Section 30251 of the Coastal Act and that the
valuable coastal view-sheds are protected, accordingly.
Significantly, CDP No. 5-85-057 was explicitly conditioned to require all development reflect
the finding that a 25-foot setback from the coastal bluff edge was necessary to minimize visual
impacts of the project as viewed from the sandy beach areas. The Findings and Declarations in
relevant part, from the staff report, is cited below:
The Commission is concerned with the impact the proposed project may have on views
across the site from Pacific Coast Highway. However, the Commission is also concerned
with visual impacts which the project may have on the adjacent 2.54-acre county park (El
Sol). The Commission’s adopted Interpretive Guidelines for Malibu specify that “all
development located within 1,000 feet of publicly owned park lands should be sited and
designed with great sensitivity so as not to create adverse visual impacts affecting park
areas.”
Additionally, the Commission is concerned with the visual impact of the project from the
sandy beach areas below the coastal bluff. The Commission finds that a requirement for
a 25-ft. coastal blufftop setback will help to minimize visual impacts of the project as
viewed from the sandy beach areas. In order to ensure that the project does not result in
alterations of the bluff face which may result in adverse visual impacts, the Commission
finds it necessary to condition the project to preclude the construction of private
stairways, structures or alterations on or down the bluff or beach or within 25 ft. of the
bluff face. This will ensure that the bluff face remains in as natural condition as possible
and will minimize view impacts from the beach and adjacent park. [Sic]
Special Condition No. 3 required recordation of a Deed Restriction prohibiting the construction
of private stairways, structures or alterations on or down the bluff or within 25 feet of the bluff
face.
“In order to ensure that the project does not result in alterations of the bluff face which
may result in adverse visual impacts, the Commission finds it necessary to condition the
project to preclude the construction of private stairways, structures or alterations on or
down the bluff or beach or within 25ft of the bluff face. This will ensure that the bluff face
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remains in as natural a condition as possible and will minimize view impacts from the
beach and adjacent park.”
The Commission therefore found it necessary to require a 25-foot setback for development on
the subject property to ensure consistency with Section 30251 of the Coastal Act. The visual
qualities of development on the subject property are particularly important given that the
development on the site can be seen from both a Los Angeles County beach and from Los
Angeles County park property. The 2.54-acre El Sol County Park is approximately 330 feet
from the permitted residence on the subject property, and since a portion of the unpermitted
development is in fact located on Los Angeles County property (APN 4473-020-903); its as-built
location has unmistakably resulted in adverse effects on the views from that Los Angeles County
park property.
The unpermitted development is inconsistent with and a violation of the provisions of Section
30251 of the Coastal Act. The unpermitted development undertaken by the Respondents is a
clear violation of the Deed Restriction; and as such, it is inconsistent with Section 30251, which
is the basis for the establishment of the Deed Restriction. The horse corral and its associated
facilities, located on the bluff, are not natural features of the coastal bluffs in Malibu. Coastal
bluffs are designated as Environmentally Sensitive Habitat Areas, under the City of Malibu’s
certified LCP. The unpermitted development is an introduced element to the appearance of the
bluff and is not a part of the natural landscape or the original visual character. Section 30251
requires that development be designed to protect views along scenic coastal areas and to
minimize the alteration of natural landforms. The Respondents’ construction and placement of
unpermitted development on the bluff face has degraded the natural character through the
removal of the natural bluff vegetation and the creation of bare areas that appear as a scar on the
face of the natural bluff/landform. The visual appearance created by the Respondents is by no
means consistent with the provisions of the Coastal Act that protect scenic resources and the
visual qualities of the coast.
Chapter 3 is the standard of review and basis for decisions in this matter, as stated above. The
inconsistency with the LCP is discussed herein as a point of reference to show that the violations
are noteworthy from the perspective of the local government. Further, the City of Malibu LIP
Section 6.5.D.2 provides that:
No permanent structures shall be permitted on a bluff face, except for engineered
stairways to accessways to provide public beach access. Such structures shall be
designed and constructed to not contribute to further erosion of the bluff face and to be
visually compatible with the surrounding area to the maximum extent feasible [emphasis
added].
The staircase at issue here is a concrete structure that could not be considered temporary, and
moreover, only provides private beach access, therefore, the construction of the stairway is
clearly inconsistent with the requirements of the City of Malibu LIP. Additionally, as the
staircase is concrete and was not colorized and / or treated to be visually compatible with the
surrounding area, it is inconsistent with the LIP, even if it were a public staircase.
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Moreover, Section 6.5.D.3 requires that:
Landscaping permitted on a bluff face or hillside for restoration, revegetation, or erosion
control purposes shall consist of native, drought-tolerant plant species endemic to the
area.
Section 6.5.H additionally states:
1. The Pacific Coast Highway corridor shall be protected as a scenic highway and
significant viewshed by requiring that development conform to the following
standards.
a. Landscape improvements, including median plantings, may be permitted
along Pacific Coast Highway. Any proposed landscaping shall be comprised
primarily of native and drought tolerant plant species. Landscaping shall be
designed and maintained subordinate to the character of the area, and not
block ocean or mountain views at maturity....
The vegetation planted on the bluff face appears to be non-native, non-drought tolerant
Myoporum, and is damaging to both the natural scenic character of the area, and the geologic
stability of the bluff face, which is inconsistent with Section 6.5.D of the LIP. In addition, the
vegetation planted along the landward edge of the subject properties also appears to be nonnative and completely blocks ocean views from the Pacific Coast Highway across the subject
property, in violation of Section 6.5.H of the LIP.
As the Subject Development is constructed on the top and face of a coastal bluff, and degrades
the visual resources of the area from a scenic highway and public land, it is inconsistent with the
visual resource protection policies provided in the City of Malibu LCP and the Coastal Act.
(iv) Biological Productivity and Water Quality
Section 30231 of the Coastal Act requires:
The biological productivity and the quality of coastal waters, streams, wetlands,
estuaries, and lakes appropriate to maintain optimum populations of marine organisms
and for the protection of human health shall be maintained and, where feasible, restored
through, among other means, minimizing adverse effects of waste water discharges and
entrainment, controlling runoff, preventing depletion of ground water supplies and
substantial interference with surface water flow, encouraging waste water reclamation,
maintaining natural vegetation buffer areas that protect riparian habitats, and
minimizing alteration of natural streams.
Policy 3.78 of the Malibu LUP requires that:
New development shall prevent or reduce non-point source pollution in the near shore
environment through implementation of the non-point source pollution and private
sewage disposal systems.
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With respect to animal facilities Section 3.11.2.A of the City of Malibu LIP provides:
New confined animal facilities for the keeping of horses or other ungulates for personal
recreational use shall be prohibited in ESHA, or ESHA buffer except as otherwise
provided in Section 4.7 of the Malibu LIP.
Policy 3.149 of the City of Malibu LUP states:
Animal waste, wastewater, and any other byproducts of agricultural activities shall be
properly disposed of on land or though suitable sewage disposal systems, if available.
This disposal of such wastes in or near streams or ESHA is prohibited.
Coastal bluffs provide nesting, feeding, and shelter sites for shore birds and remain a part of the
shoreline ecosystem. Section 30231 (and 30230 as discussed above) of the Coastal Act require
that the biological productivity and the quality of coastal waters (and marine resources, also
discussed above) be maintained and, where feasible, restored through among other means,
preventing depletion of ground water supplies and substantial interference with surface water
flows, maintaining natural buffer areas.
The Commission has found in past permit actions that the minimization of non-point source
pollutants from new development will help to maintain and enhance the quality of coastal waters,
streams, wetlands, estuaries and lakes. Non-point source pollution includes suspended solids,
coliform bacteria and nutrients. Horse facilities are one of the most recognized sources of nonpoint source pollutants since these types of developments entail large areas which are cleared of
vegetation and have concentrated sources of animal wastes. Horse wastes contain nutrients such
as phosphorous and nitrogen, as well as microorganisms such as coliform bacteria. Excessive
levels of nutrients can cause eutrophication and a decrease of oxygen levels in water ultimately
resulting in clouding, algae blooms, fish-kills/diseases, alteration of aquatic species composition
and size, and destruction of benthic habitats. In the case of the subject site, the horse corral
located on the ESHA bluff face does not have an adequate buffer zone to ensure that resulting
contaminates would not adversely impact either the bluff ESHA or the sensitive offshore kelp
beds. The untreated animal waste from the unpermitted horse facilities contributes to the
cumulative degradation of water quality in the area. This can adversely affect the kelp beds,
which are a marine resource, identified in the LCP and found in the near-shore below the subject
property.
The City of Malibu LIP accords similar protections for coastal bluffs/ESHA as does Chapter 3 of
the Coastal Act. Section 4.6.1.D of the Malibu LIP provides that new development shall provide
a buffer of no less than 100 feet from the edge of a coastal bluff. The City of Malibu LIP and
LUP contain policies that limit the presence of confined animal facilities; such facilities are
generally prohibited in ESHA. Furthermore, even if, despite these applicable policies, it were
somehow possible for such a facility to be found consistent with the City of Malibu LCP,
Policies 3.78 and 3.149 of the City of Malibu LUP further require that animal waste and
byproducts be properly disposed of, and that such development prevent or reduce non-point
source pollution in the near-shore environment through implementation of an appropriate
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disposal system. Since Respondents never submitted an application or obtained a permit for the
above-mentioned work on the subject property, neither the Commission nor the City of Malibu
were given the opportunity to review proposed storm water pollution protection practices to
ensure that Respondents adequately safe-guard coastal water quality or comply with these
sections of the LIP and LUP.
In addition to biological productivity and near-shore water quality issues associated with the
placement of horse facilities on the coastal bluff, the planting of non-native vegetation on the
subject property, including on the face of the bluff, displaces (and therefore obviously is
damaging to) the native species, thus creating an imbalance of the bluff ecosystem. Coastal bluff
habitats are considered ESHA and are afforded substantial protections under the Coastal Act and
the City of Malibu LCP. In addition, kelp beds, a marine resource identified in the LCP, are
located just off the coast below the subject property in the near-shore and clearly are affected by
such facilities immediately adjacent to the coast. Therefore, the subject development is
inconsistent with the Coastal Act policies for the protection of water quality and biological
productivity.
d. Unpermitted Development is Causing Continuing Resource Damage
The unpermitted development is causing ‘continuing resource damage’, as those terms are
defined by Section 13190 of the Commission’s regulations.
(i) Definition of Continuing Resource Damage
Section 13190(a) of the Commission’s regulations defines the term ‘resource’ as it is used in
Section 30811 of the Coastal Act as follows:
‘Resource’ means any resource that is afforded protection under the policies of Chapter
3 of the Coastal Act, including but not limited to public access, marine and other aquatic
resources, environmentally sensitive wildlife habitat, and the visual quality of coastal
areas.
The term ‘damage’ in the context of Restoration Order proceedings is defined in Section
13190(b) as follows:
‘Damage’ means any degradation or other reduction in quality, abundance, or other
quantitative or qualitative characteristic of the resource as compared to the condition the
resource was in before it was disturbed by unpermitted development.
In this case, the resources affected include the habitat, and ecosystem functions provided by the
coastal bluff habitat. As long as the unpermitted development remains on the bluff the visual
quality of the bluff is adversely affected, rendering it inconsistent with a more natural landform
characteristic of a coastal setting. The damage caused by the subject development on the subject
property includes the degradation and removal of the native coastal bluff vegetation, alteration of
the natural landform, compromised bluff stability due to increased erosion of the bluff face, and
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cumulative impacts on water quality and the near shore kelp beds, which are designated ESHA in
the Malibu LCP.
The term ‘continuing’ is defined by Section 13190(c) of the Commission’s regulations as
follows:
‘Continuing’, when used to describe ‘resource damage’, means such damage,
which continues to occur as of the date of issuance of the Restoration Order.
As of this time, the unpermitted development that is the subject of these proceedings and the
results thereof remain at the subject property. As described above, the unpermitted development
results in impacts to coastal resources, including the habitat provided by native bluff vegetation,
the biological productivity and quality of coastal waters, and the physical integrity of the blufftop and face. The grading and removal of native vegetation and placement of structures on the
bluff face continue to have an impact the coastal resources, by preventing the ecosystem from
existing or functioning and thereby disrupting the biological productivity of these areas, and by
continuing discharges of untreated wastes from the areas where animals have been stored into the
near-shore where kelps beds occur, as mentioned above.
The unpermitted development is causing “continuing resource damage,” as defined by Section
13190 of the Commission’s regulations. The unpermitted development has at a minimum: (1)
caused substantial interference of surface water flow; (2) failed to maintain natural buffer to
protect coastal scrub habitats and near shore coastal waters; (3) failed to maintain the biological
productivity of coastal waters; (4) destroyed native vegetation communities in an
environmentally sensitive habitat area; and (5) contributed to the destruction of the coastal scrub
habitat on the site. Such impacts meet the definition of damage provided in Section 13190(b),
which includes, “any degradation or other reduction in quality, abundance, or other quantitative
or qualitative characteristic of the resource as compared to the condition the resource was in
before it was disturbed by unpermitted development.” In addition, the resource damage from the
development is continuing, in that the impacts from the unpermitted development continue to
occur at the property, unmitigated.
As described above, the subject development is causing adverse impacts to resources that
protected by the Coastal Act that continue to occur as of the date of this proceeding, and
therefore damage to resources is “continuing” for purposes of Section 30811 of the Coastal Act.
The damage caused by the unpermitted development, which is described in the above
paragraphs, satisfies the regulatory definition of “continuing resource damage.” The third and
final criterion for issuance of a Restoration Order is therefore satisfied.

E. PROVISIONS OF RECOMMENDED ACTIONS
As described in Section 3. C. of these findings, Commission staff has made numerous attempts to
work with Respondents towards an amicable resolution to the violations described herein.
Historically, Respondents continued to maintain and undertake additional development that is
inconsistent with provisions of two previously-issued CDP, and the Coastal Act, but is also
causing continuing resource damage. As a result, staff determined that the only remaining
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administrative option for resolving this matter is through formal enforcement proceedings. The
Respondents have cooperatively agreed with staff to discontinue these ongoing set of violations
and to bring the subject properties into compliance with the Coastal Act – both by completing the
removal and restoration work that was required by CDP No. 4-97-077 in 1997/98 and never
completed, and by requiring additional habitat restoration to mitigate for the temporal losses that
occurred over that period and by removing and restoring the other unpermitted development on
the site. Staff recommends the Commission approve the proposed Consent Cease and Desist and
Restoration Orders and believes that they provide a good resolution of this matter.
The proposed Consent Cease and Desist Order and Consent Restoration Order (included as
Appendix A to this Staff Report) are consistent with the resource protection policies found in
Chapter 3 of the Coastal Act. The proposed Consent Orders would require Respondents to: (1)
cease and desist from maintaining or undertaking any future unpermitted development on the
subject property and the County Parcel; (2) remove, from the subject property and the County
Parcel, the unpermitted development and development inconsistent with prior permits 13 ; (3)
restore and mitigate for impacts to the subject property and the County Parcel pursuant to the
requirements of the Restoration Plan that includes provisions for a Removal Plan, Erosion
Control Plan, Restorative Grading Plan, Revegetation Plan, Monitoring Plan, Mitigation Plan,
and Drainage Plan.

F. CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA)
The Commission finds that issuance of these Orders to compel the removal of unpermitted
development and restoration of the subject property is exempt from any applicable requirements
of the California Environmental Quality Act of 1970 (CEQA), Cal. Pub. Res. Code §§ 21000 et
seq., and will not have significant adverse effects on the environment, within the meaning of
CEQA. The Orders are exempt from the requirement for the preparation of an Environmental
Impact Report, based on Sections 15060(c)(2) and (3), 15061(b)(2), 15307, 15308 and 15321 of
CEQA Guidelines, also in 14 CCR.

G. SUMMARY OF FINDINGS OF FACT
1. Eric and Barbara Linder are and have been the sole owners of real property located at 33440
Pacific Coast Highway, in Malibu, Los Angeles County (APN: 4473-020-017 and APN
4473-020-018) since at least 1985, when they obtained, from the Commission on March 13,
1985, Coastal Development Permit No. 5-85-057 with special conditions which authorized

13

The pool shall be removed or within 45 days of the effective date of the Consent Orders, Respondents
shall execute and record a Deed Restriction on the subject property to 1) preserve open space and habitat
values on the undeveloped portion of APN 4473-020-017, 2) prohibit development as long as the pool
remains in place, 3) requires that neither parcel can be sold as long as pool remains. The Deed Restriction
can only be extinguished if pool is removed and/or if the two parcels are legally combined.
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the construction of a two-story, 6,860-square-foot, single-family residence, with an attached
three-car garage, a swimming pool, and septic system, on a vacant, 1.14-acre bluff-top lot.

2. Los Angeles County Department of Beaches and Harbors (“County”) owns APN 4473-020903, which is located directly up coast (westerly) of the subject Linder property.

3. The subject property is located within the Coastal Zone, in an area that is covered by the City
of Malibu’s certified Local Coastal Program.

4. Eric and Barbara Linder undertook and maintained development, as defined in Coastal Act
Section 30106, on the subject property without obtaining a coastal development permit;
which is in violation of the Coastal Act.
5. The development at issue in this matter is also inconsistent with the special conditions of
previous Commission-issued Coastal Development Permit No. 5-85-057; which is in
violation of the Coastal Act.

6. Eric and Barbara Linder failed to comply with the conditions of Coastal Development Permit
No. 4-97-077; which is in violation of the Coastal Act.
7. The violations of the Coastal Act are found on both the two parcels owned by Respondents,
and on the County-owned parcel.
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8. On March 13, 1985, the Commission approved, with special conditions, issuance of Coastal
Development Permit No. 5-85-057 authorizing the construction of a two-story, 6,860-squarefoot, single-family residence, with an attached three-car garage, a swimming pool, and septic
system, on a vacant, 1.14-acre bluff-top lot.
9. On August 8, 1994, staff observed unpermitted development, comprising a horse corral,
fence, gate, wooden retaining structures and water system on the bluff face and at the base of
the bluff on the beach. Staff opened violation case number V-94-MAL-94-040 in August
1994.
10. On August 23, 1994 staff sent Eric Linder a Notice of Violation letter and required
Respondents to resolve the violation at their property through a coastal development permit.
11. Staff communicated with Respondents regarding the 1994 violations on the subject property
by way of letters, meetings, and phone calls over several years. Staff sent Respondents
letters dated August 23, 1994, December 5, 1994, May 4, 1995 (re-sent on May 5th and June
28th), June 28, 1995, August 30, 1995, March 26, 1996, November 27, 1996, March 17,
1997, April 24, 1997, and April 13, 1998 regarding resolution of violation case No. V-94MAL-94-040.
12. In 1998, the Commission approved CDP No. 4-97-077 for the removal of the horse corral,
fence, gate, wooden retaining structures and water system, and the restoration and
revegetation of the coastal bluff on the subject property.
13. On July 23, 1998 CDP No. 4-97-077 was issued to Respondents.
14. CDP No. 4-97-077 Special Conditions required Respondents to submit a revised Bluff
Restoration Plan (Special Condition No. 1) and a Monitoring Plan (Special Condition No. 2)
prior to issuance of the CDP. Special Condition No. 2 included a requirement that
respondent submit written annual reports.
15. The Respondents have never submitted any documentation to staff that indicates their
compliance with Special Condition Nos. 2(b), 3, and 4.
16. Respondents failed to comply with Special Conditions to CDP No. 4-97-077, including No. 2
that required written annual reports, Special Condition No. 3 that required Respondents to
implement the approved, revised Bluff Restoration Plan, complete the restoration and
revegetation of the subject property within 45 days of issuance of the CDP, Special
Condition No. 4 that required Respondents to remove all unpermitted structures.
17. Respondents failed to restore the subject property as required by CDP No. 4-97-077 and have
undertaken new, alleged violations, including a new horse corral, which was observed on the
bluff-top.
18. On September 24, 2007, staff sent Respondents a new Notice of Violation letter for V-4-07039 that requested the Respondents to bring their property into compliance with the Coastal
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Act and informed Respondents that they were not in conformance with Special Condition
No. 3 of CDP No. 5-85-057, which prohibited development within the deed-restricted 25-ft
setback from the edge of the bluff-top, and that they were in violation of CDP No. 4-97-077,
which was issued to Respondents to resolve their previous violations (V-4-94-040) regarding
unpermitted development on the bluff.
19. On May 7, 2012, staff sent Respondents, via certified mail, a Notice of Intent to Record a
Notice of Violation and to Commence Cease and Desist Order and Restoration Order
Proceedings.
20. The subject development has had negative impacts on coastal resources protected under
Coastal Act Sections 30240, 30253, 30251, 30230, and 30231, and is inconsistent with those
sections of the Coastal Act.
21. The subject development is causing “continuing resource damage” as defined under Coastal
Act Section 30811 and Title 14, California Code of Regulations, Section 13190.
22. The impacts to the Malibu coastal bluff, caused by the development at issue, including, but
not limited to: the temporal loss of the habitat provided by the coastal bluff plant community;
the degradation of its scenic and visual qualities; the potential hazards associated with the
bluff alteration, and cumulative effects on water quality, are inconsistent with the Coastal
Act. In addition, these impacts will continue until restoration and revegetation activities are
implemented and completed.
23. The requirements of Coastal Act Section 30810 and 30811 have been met here, and
therefore, the Commission is authorized by the Coastal Act to issue a Cease and Desist Order
and Restoration Order, for this matter.
24. The work to be performed under the proposed Orders, if completed in compliance with the
Orders and plans required, therein, will be consistent with Chapter 3 of the Coastal Act.

H.

STATEMENT OF DEFENSE

The Respondents submitted a Statement of Defense on August 8, 2012 in objection to the May 7,
2012 NOI letter. However in a good faith effort to resolve the violations Respondents continued
to cooperatively work with staff and they have agreed to resolve this violation matter through a
Consent Order process.
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ATTACHMENT A

CONSENT CEASE AND DESIST ORDER CCC-12-CD-04 AND
CONSENT RESTORATION ORDER CCC-12-RO-04

1.0

CONSENT CEASE AND DESIST ORDER CCC-12-CD-04
Pursuant to its authority under California Public Resources Code (“PRC”) Section 30810,
the California Coastal Commission (“Commission”) hereby authorizes and orders Eric
and Barbara Linder and all their successors, assigns, employees, agents, and anyone
acting in concert with any of the foregoing (hereinafter collectively referred to as
“Respondents”) to:
1.1

Cease and desist from engaging in any further development, as that term is defined
in PRC Section 30106, that would normally require a coastal development permit
(“CDP”) on any of the property identified in Section 4.2 below (“Subject
Property”), unless authorized pursuant to the Coastal Act (PRC Sections 3000030900), which includes through these Consent Orders.

1.2

Cease and desist from maintaining on the Subject Property any Unpermitted
Development (defined in Section 4.6 below), including, but not limited to, any of
the unpermitted physical structures and materials on the Subject Property, or other
unpermitted changes in the intensity of use to the Subject Property, resulting
therefrom.

1.3

Take all steps necessary to comply with the Coastal Act, including obtaining all
obligatory approvals or other necessary permits, such as a Right of Entry permit
from Los Angeles County for the removal of the unpermitted development from
the County-owned parcel and restoration of the areas affected by the work
undertaken pursuant to these Consent Orders.

1.4

Remove, pursuant to an approved removal plan, and pursuant to the terms and
conditions set forth herein, all physical items placed or allowed to come to rest on
the Subject Property as a result of Unpermitted Development, including, but not
necessarily limited to:
(1) Development within the deed-restricted area that is unpermitted and / or
inconsistent with CDP No. 5-85-057 or CDP No. 4-97-077, including, but
not limited to: a) retaining/gabion walls located along the bluff face; b)
side-cast material; c) hardscaping and planters; d) non-native plants on the
bluff face; e) wooden retaining structures on the east side of the Subject
Property; f) all improvements to the unimproved path in the exhibit to the
Deed Restriction, including stairs, retaining structures, and other
development on, along, and adjacent to the path on the coastal bluff face
that provides access from the top of the bluff to the beach; and g)
irrigation equipment; and
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(2) Other Unpermitted Development on both APN 4473-020-017 and countyowned APN 4473-020-903, including but not limited to: a) a horse corral
and associated development, including fences and drainage devices; b)
altered and/or flattened/leveled areas used for the horses on the bluff-top
and face, located on the west side of the Subject Property; c)
retaining/gabion wall located along the bluff face; d) side-cast material;
and e) irrigation equipment.
1.5 Remove, pursuant to an approved removal plan, and pursuant to the terms
and conditions set forth in Section 5.3, the existing swimming pool and
associated hardscaping or alternatively take all actions required pursuant
to Section 7.0, below.

1.6

2.0

Fully and completely comply with the terms and conditions of the Consent
Restoration Order CCC-12-RO-04 as provided in Section 2.0, below.

CONSENT RESTORATION ORDER CCC-12-RO-04
Pursuant to its authority under PRC Section 30811, the Commission hereby orders and
authorizes Respondents to take the actions set forth below, including the measures
necessary to restore and revegetate the areas that were damaged as a result of the
Unpermitted Development, including on-site mitigation to compensate for the temporal
impacts to coastal bluff habitat.

3.0

NATURE OF ORDERS AND OF CONSENT
Through the execution of Consent Restoration Order CCC-12-RO-04 and Consent Cease
and Desist Order CCC-12-CD-04 (hereinafter collectively referred to as “these Consent
Orders”), Respondents agree to comply with the terms and conditions of these Consent
Orders. These Consent Orders authorize and require the removal and restoration
activities, among other things, outlined in these Consent Orders. Any development
subject to Coastal Act permitting requirements that is not specifically authorized under
these Consent Orders requires a Coastal Development Permit. Nothing in these Consent
Orders guarantees or conveys any right to development on the Subject Property other
than the work expressly authorized by these Consent Orders. Through the execution of
these Consent Orders, Respondents agree to comply with these Consent Orders including
the following terms and conditions.
Respondents further agree to condition any contracts for work related to these Consent
Orders upon an agreement that any and all employees, agents, and contractors; and any
persons acting in concert with any of the foregoing, adhere to and comply with the terms
and conditions set forth herein.
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PROVISIONS COMMON TO BOTH ORDERS
4.0

DEFINITIONS
4.1 “Consent Orders.” CCC-12-CD-04 and CCC-12-RO-04 are hereinafter collectively
referred to as the(se) Consent Orders.
4.2 “Subject Property.” The properties that are the subject of these Consent Orders are
described as follows: 33440 Pacific Coast Highway, Malibu, Los Angeles County
(APNs 4473-020-018 and 4473-020-017) and County-owned APN 4473-020-903.

4.3 “Deed-restricted Area.” The area from the toe of the coastal bluff to a point 25 feet
landward of the edge of the coastal bluff where development is prohibited. This
prohibition was established pursuant to the irrevocable covenant between the Coastal
Commission and Eric and Barbara Linder and officially recorded in the Los Angeles
County Recorder’s Office on October 10, 1986, whereby the use and enjoyment of
said property is attached to and is a part of the deed to the property. The recorded
Deed Restriction (Instrument No. 86 1366724) prohibits the construction of private
stairways, structures, or alterations on or down the bluff or within in area 25 feet
inland of the bluff face.
4.4 “25-foot Deed-restricted Setback Area.” The area within the Deed-restricted Area
25 feet landward from the edge of the bluff where development is prohibited. This
prohibition was established pursuant to the Deed Restriction (No. 86 1366724) that
prohibits the construction of private stairs, structures, or alterations within 25 feet
inland of the bluff face.
4.5 “Restoration Area”. Areas on the Subject Property where Unpermitted
Development has occurred or materials or structures have been placed or allowed to
come to rest as a result of Unpermitted Development, including areas on the bluff
face and within the 25-foot Deed-restricted Setback Area, and including all areas that
were required to be restored under CDP No. 4-97-077..
4.6 “Unpermitted Development.” All “development”, as that term is defined in the
Coastal Act (PRC section 30106), that has occurred on the Subject Property and
required a coastal development permit pursuant to the Coastal Act, but for which no
such permit was obtained, including, but not necessarily limited to: (1) Removal of
major vegetation; (2) installation of hardscaping, planters, and non-native plants; (3)
construction of a swimming pool and associated pool equipment and hardscaping in a
configuration and location inconsistent with Coastal Commission-approved plans and
the terms of approval of Coastal Development Permit (CDP) No. 5-85-057; (4)
construction of a horse corral and associated development, including: fences, gates,
drainage devices, graded pads, and irrigation equipment; (5) construction of
retaining/gabion walls; (6) construction of a path, retaining walls, and concrete stairs
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on and landward of the bluff face for private access to the beach; (7) deposition of
graded material over and down the coastal bluff; and (8) failure to comply with
conditions of CDP No. 5-85-057 and CDP No. 4-97-077. Specific permit conditions
whose requirements were not satisfied include (a) Special Condition No. 3 of CDP
No. 5-85-057, which prohibits development on or down the bluff face or within 25
feet of the edge of the bluff, and which was violated by the alleged violations listed
in points 2, 4, 5, and 7, above; and (b) Special Conditions 2(b), 3, and 4 of CDP No.
4-97-077, which require submittal of annual monitoring reports, implementation and
completion of the restoration plan, and submittal of proof of the removal of the water
system as part of the final monitoring report required by Special Condition 1,
respectively.
4.7 “Open Space Area”. The portion of APN 4473-020-017 not occupied by the
swimming pool, which is to remain undeveloped while the Deed Restriction
described in Section 7.0 is in place.
5.0

RESTORATION PLAN
Within sixty (60) days of issuance of these Consent Orders, Respondents shall submit, for
the review and approval of the Commission’s Executive Director (“Executive Director”),
a Restoration Plan that includes a Removal Plan, Erosion Control Plan, Restorative
Grading Plan, Revegetation Plan, Monitoring Plan, and Mitigation Plan (“Restoration
Plan”) consistent with the provisions set forth below, and shall implement the
Restoration Plan consistent with the provisions set forth below and the schedules set
forth in the approved plans.

5.1

GENERAL PROVISIONS
A. The Restoration Plan shall be prepared by a qualified restoration ecologist(s),
resource specialist(s), and/or engineer (“Specialist”). Prior to the preparation of the
Restoration Plan, Respondents shall submit for the Executive Director’s review and
approval, a description of the qualifications of the proposed Specialist, including a
description of the proposed Specialist’s educational background, training, and experience
related to the preparation and implementation of the Restoration Plan described herein. If
the Executive Director determines that the qualifications of Respondents’ resource
specialists are not adequate to conduct such restoration work, he/she shall notify
Respondents and, within 10 days of such notification, Respondents shall submit for the
Executive Director’s review and approval a different Specialist.
B. The Restoration Plan shall include the following provisions and elements:
(1) A schedule / timeline for the activities covered in the Restoration Plan, the
procedures to be used, and specification of the parties who will be conducting
the restoration activities. The schedule / timeline of activities covered by the
Restoration Plan shall be in accordance with the deadlines included in
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Sections 5.2, 5.3, 5.4, 5.5, 5.7 and 5.8, for the erosion control, removal,
restorative grading, revegetation, monitoring, and mitigation for the site.
(2) A Site Plan identifying all areas on which the Restoration Plan is to be
implemented, which shall be coextensive with the Restoration Area as defined
in Section 4.4. The Site Plan shall designate areas for staging of any
construction equipment and materials, including receptacles and temporary
stockpiles of graded materials, which all shall be covered on a daily basis.
The Restoration Area shall include all areas of the Subject Property adversely
affected by the Unpermitted Development as defined in Section 4.6 and all
areas, including the lower bluff, that were required to be restored under CDP
No. 4-97-077.
(3) Identification of the location of the disposal site(s) for the disposal of unused,
excess materials and or waste generated during restoration activities pursuant
to these Consent Orders. If a disposal site is located in the Coastal Zone and
is not an existing sanitary landfill or construction waste reclamation facility, a
Coastal Development Permit is required for such disposal.
(4) A detailed description of all equipment to be used. All tools utilized shall be
hand tools unless the Restoration Specialist demonstrates to the satisfaction of
the Executive Director that mechanized equipment is needed and will not
result in significant impacts on resources protected under the Coastal Act,
including, but not limited to: geological stability, integrity of landforms,
freedom from erosion, and the existing native vegetation. If the use of
mechanized equipment is proposed, the Restoration Plan shall specify
limitations on the hours of operation for all equipment and a contingency plan
that addresses the following: (a) impacts from equipment use, including
disruption of areas outside of those designated on the site plan for restoration
(Section 5.1.B), and responses thereto; (b) potential spills of fuel or other
hazardous releases that may result from the use of mechanized equipment and
responses thereto; and (c) impacts to water quality due to the Unpermitted
Development’s close proximity to El Sol County Beach and the Pacific
Ocean.
5.2

EROSION CONTROL PLAN
A. Respondents shall submit and implement an Erosion Control Plan, prepared
by a qualified Specialist (approved pursuant to Section 5.1.A) as part of the
Restoration Plan, to address ground disturbance during any construction or
restoration activities, and during the establishment of the vegetation planted
pursuant to Section 5.5, below.
B. The Erosion Control Plan shall specify the type and location of erosion control
measures that will be installed on the Subject Property and maintained until
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the affected / damaged areas have been revegetated to minimize erosion and
transport of sediment to the beach and adjacent ocean below the property.
C. The Erosion Control Plan shall include provisions as follows:
(1) Specify that the removal and restoration work shall take place only during
the dry season (April 1 – September 30). This period may be extended for
a limited period of time if the situation warrants such a limited extension,
upon approval by the Executive Director.
(2) Specify measures if the project work is required to be conducted outside of
the dry season.
(3) Include temporary erosion control measures that will be employed should
construction or site preparation cease for a period of more than 30 days,
including but not limited to: stabilization of all stockpiled fill, access
roads, disturbed soils and cut and fill slopes with geotextile material
and/or mats, sand bag barriers, silt fencing; temporary drains and swales
and sediment basins. The plans shall also specify that all disturbed areas
shall be seeded with native grass species and include the technical
specifications for seeding the disturbed areas. These temporary erosion
control measures shall be monitored and maintained until grading or
construction operations, i.e., removal activities resume.
(4) All temporary, construction-related erosion control materials shall be
comprised of bio-degradable materials and removed from the construction
site once the permanent erosion control features are established.
(5) Include a narrative report describing all temporary run-off and erosion
control measures and Best Management Practices (BMPs) to be used
during removal of the Unpermitted Development and restoration of the
site.
(6) Identify and delineate on the site plan (Section 5.1) or a grading plan the
locations of all temporary erosion control measures.
(7) Identify the Best Management Practices which may include provisions as
follows:
a) No debris or waste from the removed Unpermitted Development shall
be placed or stored where it may enter sensitive habitat, receiving
waters or a storm drain, or be subject to wave, wind, rain, or tidal
erosion and dispersion.
b) Any and all debris resulting from removal activities shall be
transported from the project site within 24 hours of completion of the
project and shall be disposed in the proper trash and recycling
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receptacles at the end of each day that removal activities take place.
Debris and sediment from the removal of the Unpermitted
Development shall be removed from work areas each day that removal
activities occur, so as to prevent the accumulation of sediment and
other debris that may be discharged to the beach and into coastal
waters.
c) Debris shall be disposed of at a permitted disposal site or recycled at a
certified recycling facility. If the disposal site is located in the coastal
zone, a coastal development permit or an amendment to this permit
shall be required before disposal can take place unless the Executive
Director determines that no amendment or new permit is legally
required.
d) All stock piles and construction materials shall be covered, enclosed
on all sides, shall be located as far away as possible from drain inlets
and any waterway, and shall not be stored in contact with the soil.
e) Machinery and equipment shall be maintained and washed in confined
areas specifically designed to control runoff. Thinners or solvents
shall not be discharged into sanitary or storm sewer systems.
f) The discharge of any hazardous materials into any receiving waters
shall be prohibited.
g) All BMPs shall be maintained in a functional condition throughout the
duration of removal of Unpermitted Development.
(8) Erosion Control Plan shall specify the methods to be used during and after
restoration to stabilize the soil on the site and make it capable of supporting
native, drought resistant, vegetation endemic to coastal bluffs. Any soil
stabilizers identified for erosion control shall be compatible with native plant
recruitment and establishment. Methods shall not include the placement of
retaining walls or other permanent structures, grout, geogrid, or similar
materials.
(9) Erosion control measures shall remain in place and be maintained at all times
of the year for at least three (3) years or until the revegetation/mitigation
plantings have become established, whichever occurs first, and then shall be
removed or eliminated by Respondents.
(10) Include verification of the removal of temporary erosion control measures
shall be provided in the annual monitoring report identified in Section 5.7 of
these Consent Orders.
5.3

REMOVAL PLAN
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A. The Restoration Plan shall include a plan for the removal of the Unpermitted
Development (“Removal Plan”) prepared by a qualified Specialist approved
pursuant to Section 5.1.A. The Removal Plan shall address removal of all
structures, materials, or other physical items placed or allowed to come to rest on the
Subject Property as a result of Unpermitted Development, as defined in Section 4.6.
The Removal Plan shall also address the removal of non-native vegetation on the
coastal bluff face portion of the Subject Property. Respondents shall implement
the Removal Plan consistent with the schedule set forth in the Plan.
B. The Removal Plan shall include:
(1) A detailed description of proposed removal activities.
(2) A site plan showing all development on the Subject Property, with labels
identifying all Unpermitted Development to be removed from the Subject
Property.
(3) A timetable / schedule for the removal.
(4) A provision that removal activities shall not disturb areas outside the
Restoration Area as identified on the Site Plan (Section 5.3, B.).
Contingency measures for the restoration of areas incidentally disturbed
by the removal activities shall be included in the Restoration Plan.
(5) Limitations on the hours of operations for all equipment, if mechanized
equipment is proposed to be used, and a contingency plan that addresses,
at a minimum: 1) impacts from equipment use; 2) potential spills of fuel or
other hazardous releases that may result from the use of mechanized
equipment and responses thereto; and 3) any water quality concerns.
(6) A geotechnical report for Executive Director review and approval that
makes recommendations for complete removal of the swimming pool if
the removal option is chosen pursuant to Section 1.5 above.
C. Removal shall commence no later than ten (10) days after the approval of the
Restoration Plan by the Executive Director and shall proceed in accordance with
the terms of the approved plan.
D. Within thirty (30) days from commencing implementation of the Removal
Plan, the removal shall be completed.
E. Within fifteen (15) days of the completion of the removal of all unpermitted
development from the property, submit evidence for Executive Director approval,
in the form of a narrative report and photos, showing that the removal has been
completed pursuant to the approved plans.

Consent Cease and Desist Order No CCC-12-CD-04
Consent Restoration Order No. CCC-12-RO-04
Page 9 of 21

5.4

RESTORATIVE GRADING PLAN
A. The Restoration Plan shall include a plan for restorative grading of the site and
contain a remedial grading plan and cross sections depicting pre- and post
violation grades, drawn to scale with contours that clearly illustrate, as accurately
as possible, the topography of the Subject Property before and after the
unpermitted grading.
B. The Restorative Grading plan shall include:
(1) Identification of the source and date of any data used in creating the
representations of pre- and post-disturbance topography. The Restorative
Grading Plan shall also demonstrate how the proposed remedial grading
will restore the Subject Property to its original, pre-violation topography
to the greatest extent possible consistent with restoration of the habitat on
the site. If the Specialist determines that alterations to the original
topography are necessary to ensure a successful restoration of the Subject
Property’s habitats, the Restorative Grading Plan shall also include this
proposed topography and a narrative description that explains the
justification for needing to alter the topography from the original, previolation grade.
(2) Restoration of the original topography of the Subject Property as the
primary goal of the Restoration Plan, while minimizing the size of the area
to be graded and the intensity of the impacts to coastal resources
associated with any proposed grading.
C. Within ten (10) days of Executive Director approval of the submittal of
evidence of removal and report of the completion of implementation of the
Removal Plan (Section 5.3), implement the Restorative Grading Plan.
D. Within thirty (30) days of commencing remedial grading, Respondents shall
complete topographic restoration of the property.
E. Within five (5) days of the completion of the remedial grading and
topographic restoration Respondents shall submit evidence for Executive
Director approval, in the form of a narrative report and photos, showing that
the grading has been completed pursuant to the approved plans.

5.5

REVEGETATION PLAN
A. The Restoration Plan shall include a Revegetation component that outlines the
measures necessary to revegetate all areas of the Subject Property from which
native vegetation was removed (or disturbed) as a result of the Unpermitted
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Development activities; and the measures necessary to revegetate the areas from
which non-native plant species will be removed pursuant to Section 5.4.
Respondents shall implement the approved Revegetation Plan consistent with its
terms, including the schedule for activities.
B. The Revegetation Plan shall include:
(1) Documentation of the condition of the site prior to placement of all
Unpermitted Development. Respondents shall provide a detailed
description including drawings, mapping, narrative report, and
photographic evidence of the habitat originally on the site prior to the
unpermitted activities, to the extent possible.
(2) A planting plan and species palette for the Restoration Area demonstrating
that the site will be revegetated using coastal bluff species that are
endemic to and appropriate for the Subject Property. The planting plan /
map shall depict the type, size, and location of all plant materials that will
be planted in the Restoration Area; the location of all non-native plants to
be removed from the Subject Property; the location of reference sites; and
the locations from which annual photographs of the restoration will be
taken to document the success of the plantings, and for inclusion in the
annual monitoring reports, required pursuant to Section 5.7.
(3) A rationale for the inclusion of each species to be used and describe the
size and number of container plants and the rate and method of seed
application.
(4) A coastal bluff location / site with undisturbed, natural habitat as a
reference site for the revegetation efforts. The Revegetation component
shall include a detailed description of the reference site(s) including the
rationale for selection, the location, and species compositions,
distributions, and densities. The reference sites shall be located as close as
possible to the Subject Property, be similar in all relevant respects, and
shall serve as the standard for measuring success of the restoration
activities under these Consent Orders.
(5) A detailed description of the methods to be utilized for restoring the
coastal bluff habitat on the Subject Property to the condition in which they
existed prior to the Unpermitted Development. The Revegetation
component shall explain how the proposed approach will result in the
successful reestablishment of coastal bluff habitat on the Subject Property
with similar plant densities, total coverage and species compositions to
those of the identified undisturbed reference site(s) in the surrounding
area. Revegetation of the site shall be fully established within five (5)
years from the initiation of revegetation efforts.
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(6) Include a detailed explanation of the performance standards that will be
utilized to determine the success of the restoration. The performance
standards shall be quantitative, where feasible, and specify the native
species appropriate to the habitat to be present, each with a specified
percent cover or with a specified density of individuals per square meter.
The methodology to be used to evaluate and determine the success of the
restoration shall be in a form such that an independent professional /
specialist can replicate it, if necessary.
(7) Include a schedule for the installation of plants and removal of non-native
plants, including the non-native species along the unpermitted path / stairs
on the bluff which shall be removed pursuant to Section 5.3. Respondents
shall not plant non-native species, which could out-compete native plant
species in the Restoration Areas. If the planting schedule requires planting
to occur at a certain time of year beyond the deadlines set forth herein, the
Executive Director may, at the written request of Respondents, extend the
deadlines as set forth in section 18.0 of these Consent Orders in order to
achieve optimal growth of the vegetation. The Revegetation component
shall demonstrate that all non-native vegetation within the Restoration
Area, in addition to non-native vegetation in those areas that are identified
as being subject to disturbance as a result of the Unpermitted
Development removal, remedial grading and revegetation activities, will
be eradicated prior to any restorative grading and revegetation activities on
the Subject Property. In addition, the Revegetation component shall
specify that continuing non-native species removal shall occur on a
monthly basis during the rainy season (i.e., January through April) for the
duration of the restoration monitoring period, pursuant to Section 5.
(8) Describe any proposed use of artificial measures, such as irrigation,
fertilizer or herbicides, including the full range of amounts of the inputs
that may be utilized. The Revegetation Plan shall indicate that the
minimum amount necessary to support the establishment of the plantings
for successful restoration will be utilized. No permanent irrigation system
is allowed in the Restoration Areas. Temporary above-ground irrigation to
provide for the establishment of the plantings is allowed for a maximum of
three (3) years or until the plantings have become established, whichever
occurs first. If, after the establishment period, the vegetation planted
pursuant to the Revegetation component has not become established, the
Executive Director may, upon receipt of a written request from
Respondents, allow for the continued use of the temporary irrigation
system. The written request shall outline the need for and the duration of
the proposed extension.
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C. Within ten (10) days of Executive Director approval of the submittal of evidence of the
completion and report of the Restorative Grading Plan, Respondents shall commence
implementation of the Revegetation Plan and proceed in accordance with the terms of the
approved plan. Respondents shall complete the removal of non-native species and revegetation
of the Subject Property within ten (10) days of starting the implementation of the Revegetation
component.

5.6

COMPLETION OF RESTORATION

Within fifteen (15) days of the completion the erosion control (Section 5.2), removal
(Section 5.3), restorative grading (Section 5.4), revegetation (Section 5.5), and mitigation
(Section 5.8) work, Respondents shall submit, according to the procedure set forth under
Section 9.0 a written report, prepared by a qualified Restoration Specialist, for the review
and approval of the Executive Director, that includes documentation of all restoration
work performed on the Subject Property. This report shall include a summary of dates
when work was performed and photographs taken from the pre-designated locations (as
identified on the site plan map submitted pursuant to Section 5.7) documenting
implementation of the respective components of the Restoration Plan, as well as
photographs of the Subject Property before the work commenced and after it was
completed.
5.7

MONITORING PLAN

The Restoration Plan shall include a five-year Monitoring Plan, prepared by a qualified
Specialist. The Monitoring Plan shall include the following:
(1) Performance criteria and standards upon which to evaluate the success of the
Revegetation / restoration efforts on the site.
(2) Success Criteria specifying that successful restoration of the site shall be attained
when it is determined that the site is revegetated with self-sustaining native,
drought-resistant, endemic species that can survive without additional measures
such as supplemental irrigation.
(3) A requirement for written annual monitoring reports to be submitted for review
and approval by the Executive Director. The first report shall be due six months
after implementation of the restoration planting on the site; then subsequently on
an annual basis no later than December 31st each year, for a period of five (5)
years.
(4) A requirement that written monitoring reports shall include further
recommendations and requirements for additional restoration actions necessary to
ensure that the goals and performance standards, specified in the Monitoring Plan,
for the site restoration are met.
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(a) Monitoring reports shall include a site plan annotated with the designated
photo points / locations.
(b) Written monitoring reports shall include photographs of the site from
approved designated photo points / locations.
(5) Specification of the timeframe for the plant establishment period on the site and
identify any artificial measures, such as temporary irrigation, required during the
plant establishment period.
(6) Provision that all artificial inputs, such as temporary irrigation, shall be removed
except for the purposes of providing mid-course corrections or maintenance to
ensure the long-term survival of the restoration of the project site, during the
monitoring period. If any such inputs are required beyond the establishment
period, as specified in Section 5.5, then monitoring of the restoration site shall be
extended by an amount of time equal to that time during which inputs were
required after the establishment period, so that the success and sustainability of
the restoration of the project site are ensured.
(7) Requirement for submission of a final detailed report at the end of the five-year
period (or other duration, if the monitoring period is extended pursuant to Section
18.0) for the review and approval of the Executive Director. If this report
indicates that the restoration project has in part, or in whole, been unsuccessful,
based on the approved performance standards, Respondents shall be required to
submit and implement a revised or supplemental Restoration Plan to compensate
for those portions of the original restoration project that were not successful. The
revised Restoration Plan shall be prepared by a qualified Restoration Specialist
and shall specify measures to correct those portions of the remediation that have
failed or are not in conformance with the original approved Restoration Plan. The
Executive Director will determine if the revised or supplemental Restoration Plan
must be processed as a CDP, a new Restoration Order, or modification of Consent
Restoration Order (CCC-12-RO-04), as an amendment.
(8) Requirement that after the revised or supplemental Restoration Plan has been
approved, the new actions listed in the revised plan, and any subsequent measures
necessary to carry out the original approved Restoration Plan and still applicable,
shall be undertaken by Respondents in coordination with the Executive Director
until the goals of the Restoration Plan and these Restoration Plan provisions have
been met.
(9) Requirement that following completion of the revised Restoration Plan’s
implementation, the duration of the five-year (5-year) monitoring period, as set
forth in this section, shall be extended for at least a period of time equal to that
during which the project remained out of compliance, but in no case less than two
reporting periods.

Consent Cease and Desist Order No CCC-12-CD-04
Consent Restoration Order No. CCC-12-RO-04
Page 14 of 21

(10) Specification that the Specialist shall conduct at least two site visits annually for
the duration of the five-year (5-year) monitoring period, at intervals specified in
the Monitoring Plan, for the purposes of inspecting and maintaining, at a
minimum, the following: all erosion control measures; non-native species
eradication; trash and debris removal; and original and/or replacement plantings.
(11) Requirement that the Monitoring and Maintenance activities shall be conducted
in a way that does not result in impacts to sensitive resources on the Subject
Property or on the adjacent properties. Any and all incidental impacts to
sensitive species resulting from monitoring activities shall be addressed in the
appropriate annual report required pursuant to Section 5.7 and shall be remedied
by the Respondents to ensure successful restoration.
5.8

MITIGATION PLAN
A. The Restoration Plan shall include a Mitigation Plan, prepared by a qualified
Specialist, for approval by the Executive Director pursuant to the
requirements of Section 5.1.A. The Mitigation Plan shall include the
following:
(1) An outline of the proposed mitigation to be undertaken on-site at a ratio of 4:1
(mitigation: damaged resources).
(2) A map, to scale, overlain with the physical dimensions of each element of
Unpermitted Development, and the dimensions of each proposed area of
mitigation. Respondents shall additionally provide the aerial extent of each
element calculated in square feet.
B. Respondents shall begin implementation of the Mitigation Plan within ten (10)
days of Executive Director approval of the submittal of evidence of the
completion and report of the Restorative Grading Plan, Respondents shall
commence implementation of the Mitigation Plan, concurrent with
implementation of the Revegetation Plan (Section 5.5).

5.9

DRAINAGE PLAN
A. The Restoration Plan shall include a Drainage Plan, prepared by a qualified
Specialist, pursuant to the requirements of Section 5.1.A. The Drainage Plan
shall show that all drainage from within the 25-ft deed-restricted setback from
the bluff edge is directed into an appropriate collection system to control
surface runoff and drainage flows with a dissipater and / or swale located at
the terminus of the drainage system to minimize erosion of the bluff. The
Drainage Plan shall include, at a minimum, the following:

Consent Cease and Desist Order No CCC-12-CD-04
Consent Restoration Order No. CCC-12-RO-04
Page 15 of 21

(1) A site plan, drawn to scale of the existing and proposed drainage for the Deedrestricted Area, including structures and other development that affect
drainage.
(2) The Drainage Plan shall demonstrate that drainage from within the Deedrestricted Area is limited to the minimum needed so that runoff does not erode
the bluff.

6.0

PRE-EXISTING FOOT PATH / TRAIL
The pre-existing, unimproved, unpaved foot path/trail shown on the survey plan as
“Exhibit C” to the Deed Restriction shall, by virtue of the requirements above, be
returned to an unimproved, unpaved condition, and it shall remain in that state.

7.0

DEED RESTRICTION
If Respondents choose not to address the issue with the orientation of the pool at this time
by including a plan for its removal in the removal plan, within forty-five (45) days of the
effective date of these Consent Orders, Respondents shall execute and record a deed
restriction according to the specifications and including the elements listed below, and in
a form and content acceptable to the Executive Director (the “Deed Restriction”) over the
property currently designated by the Los Angeles County Assessor’s office as APN 4473020-017 and APN 4473-020-018 to preserve the open space and habitat values of the
portion of APN 4473-020-017 not occupied by the swimming pool and to effectively
combine the two APNs while the Deed Restriction is in place. The recorded Deed
Restriction shall include a formal legal description of the subject properties and a metes
and bounds legal description and graphic depiction, prepared by a licensed surveyor, of
the area subject to the development prohibition. The recorded document shall reflect that
no development, as defined in PRC Section 30106, shall occur within the Deed
Restriction Area, as defined in Section 4.7, except as otherwise set forth in the Deed
Restriction, as described below. The Deed Restriction shall be recorded free of prior
liens and encumbrances, except for existing, as of this date (August 24, 2012), equity
lenders identified to the Commission staff by September 1, 2012, that the Executive
Director determines may affect the enforceability of the restrictions and shall run with the
land, binding all successors and assigns. The recordation process shall be completed, and
its completion shall be demonstrated, to the Executive Director’s satisfaction.
(i) All documents to be recorded to effectuate the Deed Restriction shall
be submitted to the Executive Director for review and approval prior
to recordation.
(ii) Certified copies of all documents recorded by the County Recorder’s
Office shall be submitted to Commission staff, according to Section
9.0 of these Consent Orders, within thirty (30) days of recordation.
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(iii) The Deed Restriction shall provide that as long as the pool remains
in place no other development, as defined in PRC Section30106 shall
take place on any portion of APN 4473-020-017.
(iv) The Deed Restriction shall also provide that as long as the pool
remains in place and the Deed Restriction is in effect, no portion of
APN 4473-020-017 or APN 4473-020-018 shall be sold, leased, or
otherwise conveyed or transferred except as part of a single unit
consisting of all of the land designated by those two APNs.
(v) If and when the pool is fully removed to the satisfaction of the
Executive Director and in full compliance with a Removal Plan
prepared by Respondents, consistent with the requirements of
Section 5.0 of these Consent Orders, and approved by the Executive
Director, or if and when APN 4473-020-017 and APN 4473-020-018
are legally combined for purposes of all state and municipal law,
including the Subdivision Map Act into one distinct individual lot in
perpetuity, to the satisfaction of the Executive Director, the
Executive Director will , upon written request by Respondents,
cooperate with Respondents’ efforts to extinguish the Deed
Restriction, pursuant to the process set forth herein.
(vi) If Respondents remove the pool, Respondents, within 15 days of
completion of the removal of the pool, shall submit evidence to the
Executive Director for his review and approval, in the form of a
narrative report and photographs, demonstrating that the removal has
been completed pursuant to the approved plans.
(vii) The Executive Director, upon review and approval of documents
demonstrating completion of the pool removal, shall provide
Respondents written confirmation that the requirements for removal
of the pool have been satisfied and identify the form of the document
to effectuate extinguishment of the Deed Restriction (the
“Extinguishment Document”) for Respondents to complete and
submit to the Executive Director for review and approval and
execution.
(viii) Respondents, upon receipt of the executed Extinguishment
Document, shall submit it to the Los Angeles County Recorder’s
office to be recorded, in order to effectuate extinguishment of the
Deed Restriction.
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(ix) The Respondents agree, for themselves and any successors and
assigns, that no future shoreline protective device(s) shall ever be
constructed to protect the pool in the event that it is threatened with
damage or destruction from waves, erosion, storm conditions,
flooding, or any other natural hazards in the future. Respondents
hereby waive, on behalf of themselves and all successors and
assigns, any rights to construct such devices to protect the pool that
may exist under PRC Section 30235 or any comparable provisions of
the City of Malibu certified LCP.
(x) The Respondents, and all successors and assigns, shall remove any
portions of the pool that becomes damaged or undermined due to
wave action, erosion, storm conditions, liquefaction, or earth
movement. In the event that portions of the pool fall down the bluff
or to the beach before they are removed, the Respondents shall
remove all recoverable debris associated with the pool from the
bluff, beach, or ocean and lawfully dispose of the material in an
approved disposal site.
(xi) The Respondents shall immediately notify the Executive Director, in
writing, whether any portion of the pool becomes damaged or
undermined as a result of wave action, erosion, storm conditions, etc.
In addition, within 30 days after such damage occurs, Respondents
shall remove the pool debris.
(xii) The Respondents agree that any repair and maintenance exemptions,
pursuant to Section 30610(d) of the Coastal Act and the
implementing regulations, and any exemptions for improvements,
pursuant to Section 30610(a) of the Coastal Act and the
implementing regulations, shall not apply to the existing pool, and
any repair, maintenance, replacement, or redevelopment of said pool
shall require a CDP, and failure to obtain a CDP for such activities
will constitute a violation of these Consent Orders.

8.0

If Respondents propose to construct a new pool or alter in any way the existing pool,
Respondents must submit a complete CDP application to the City of Malibu, pursuant to
its certified Local Coastal Program (“City LCP”). Any proposal for a new pool shall
meet the development standards and requirements of the City LCP.

9.0

SUBMITTAL OF PLANS, REPORTS, AND OTHER MATERIALS
All plans, reports, photographs and any other materials required by these Consent Orders
shall be sent to:
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California Coastal Commission
Attn: Ms. Renée T. Ananda
45 Fremont Street, Suite 2
San Francisco, CA 94105

With a copy sent to:
California Coastal Commission
Attn: Mr. Pat Veesart
89 South California Street, Suite 200
Ventura, CA 93001

GENERAL PROVISIONS
10.0

LOCAL REQUIREMENTS
All work to be performed under these Consent Orders shall be done in compliance with
all applicable laws. Nothing in these Consent Orders shall be interpreted as requiring
Respondents to take any action in violation of any local requirements.

11.0

REVISIONS OF DELIVERABLES
The Executive Director may require revisions to deliverables required under these
Consent Orders, and the Respondents shall revise any such deliverables consistent with
the Executive Director’s specifications, and resubmit them for further review and
approval by the Executive Director, by the deadline established by the modification
request from the Executive Director. The Executive Director may extend the deadline for
submittals upon a written request and a showing of good cause, pursuant to Section 18.0
of these Consent Orders.

12.0

PERSONS SUBJECT TO THESE ORDERS
Eric and Barbara Linder and all their successors, assigns, employees, agents, and anyone
acting in concert with any of the foregoing, are jointly and severally subject to all the
requirements of these Consent Orders. Respondents agree to undertake the work required
herein, and agree to cause their current and future employees and agents, and any
contractors performing any of the work contemplated or required herein and any persons
acting in concert with any of these entities to comply with the terms and conditions of
these Consent Orders. By executing these Consent Orders, Respondents attest that they
have the authority to conduct the work on the Subject Property required by these Consent
Orders and agree to obtain all necessary permissions (access, etc.) to conduct and
complete the work required to resolve the violations addressed herein.

13.0

COMMISSION JURISDICTION
The Commission has jurisdiction over resolution of the alleged Coastal Act violations
described in Section 4.6 pursuant to PRC Section 30810 and Section 30811. In light of
the desire to settle these matters, Respondents agree to not contest the Commission’s
jurisdiction to issue or enforce these Consent Orders.
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14.0

RESOLUTION OF MATTER VIA SETTLEMENT
In light of the intent of the parties to resolve these matters in settlement, Respondents
have submitted a “Statement of Defense” form as provided for in Section 13181 and
13191 of Title 14 of the California Code of Regulations, but in light of the proposed
settlement have agreed not to assert these defenses and have agreed not to contest the
legal and factual bases, the terms, or the issuance of these Consent Orders, including the
allegations of Coastal Act violations contained in the Notice of Intent to Commence
Cease and Desist and Restoration Order Proceedings and to Record a Notice of Violation,
dated May 7, 2012. Specifically, Respondents have agreed not to contest the issuance or
enforcement of these Consent Orders at a public hearing or any other proceeding.

15.0

EFFECTIVE DATE AND TERMS OF THESE CONSENT ORDERS
The effective date of these Consent Orders is the date these Consent Orders are issued by
the Commission. These Consent Orders shall remain in effect permanently unless and
until rescinded by the Commission.

16.0

FINDINGS
These Consent Orders are issued on the basis of the findings adopted by the Commission
at its August 10, 2012 meeting, as set forth in the document entitled “Staff Report and
Findings for Consent Cease and Desist Order No. CCC-12-CD-04 and Restoration Order
No. CCC-12-RO-04.” The activities authorized and required in these Consent Orders are
consistent with the resource protection policies set forth in Chapter 3 of the Coastal Act.
The Commission has authorized the activities required in these Consent Orders as being
consistent with the resource protection policies set forth in Chapter 3 of the Coastal Act.

17.0

SETTLEMENT/COMPLIANCE OBLIGATION

17.1

In light of the intent of the parties to resolve these matters in settlement, Respondents
have agreed to pay a monetary settlement in the amount of $138,000. Respondents agree
to make an initial payment of $20,000 within 90 days of the issuance of these Consent
Orders. Thereafter, Respondents agree to make 6 additional $ payments: $19,666 on
June 15, 2013; $19,666 on December 15, 2013; $19, 666 on June 15, 2014; 19, 666 on
December 15, 2014; $19, 666 on June 15, 2015, and a final payment of $19, 670 on
December 15, 2015. The settlement monies shall be deposited in the Violation
Remediation Account of the California Coastal Conservancy Fund (see Public Resources
Code Section 30823), or into such other public account as authorized by applicable
California law at the time of the payment, and as designated by the Executive Director.
The settlement payments shall be submitted to the Commission’s San Francisco Office, at
the address provided in Section 9.0 to the attention of Renee Ananda of the Commission,
payable to the account designated under the Coastal Act, and include a reference to the
numbers of these Consent Orders.
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17.2

Strict compliance with these Consent Orders by all parties subject thereto is required.
Failure to comply with any term or condition of these Consent Orders, including any
deadline contained in these Consent Orders, unless the Executive Director grants an
extension under Section 18.0, will constitute a violation of these Consent Orders and
shall result in Respondents being liable for stipulated penalties in the amount of $1,000
per day per violation. Respondents shall pay stipulated penalties regardless of whether
Respondents have subsequently complied. If Respondents violate these Consent Orders,
nothing in this agreement shall be construed as prohibiting, altering, or in any way
limiting the ability of the Commission to seek any other remedies available, including
imposition of civil penalties and other remedies pursuant to Public Resources Code
Sections 30820, 30821.6, and 30822 as a result of the lack of compliance with the
Consent Orders and for the underlying Coastal Act violations described herein.

18.0

DEADLINES
Prior to the expiration of any given deadline established by these Consent Orders,
Respondents may request from the Executive Director an extension of the unexpired
deadline. Such a request shall be made in writing ten (10) days in advance of the
deadline and directed to the Executive Director in the San Francisco office of the
Commission. The Executive Director may grant an extension of any deadline upon a
showing of good cause, if the Executive Director determines that Respondents have
diligently worked to comply with their obligations under these Consent Orders but cannot
meet deadlines due to unforeseen circumstances beyond their control. A violation of
deadlines established pursuant to these Consent Orders will result in stipulated penalties,
as provided for in Section 17.2, above.

19.0

SEVERABILITY
Should any provision of these Consent Orders be found invalid, void or unenforceable,
such illegality or unenforceability shall not invalidate the whole, but the Consent Orders
shall be construed as if the provision(s) containing the illegal or unenforceable part were
not a part hereof.

20.0

SITE ACCESS
Respondents shall provide access to the subject properties at all reasonable times to
Commission staff and any agency having jurisdiction over the work being performed
under these Consent Orders. Nothing in these Consent Orders is intended to limit in any
way the right of entry or inspection that any entity may otherwise have by operation of
any law. The Commission staff may enter and move freely about the subject properties
for purposes including, but not limited to: viewing the areas where development is being
performed pursuant to the requirements of these Consent Orders; inspecting records,
operating logs, and contracts relating to the site; and overseeing, inspecting and
reviewing the progress of Respondents in carrying out the terms of these Consent Orders.
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21.0

GOVERNMENT LIABILITY
Neither the Commission, nor its employees shall be liable for injuries or damages to
persons or property resulting from acts or omissions by Respondents in carrying out
activities pursuant to these Consent Orders, nor shall the Commission or its employees be
held as a party to any contract entered into by Respondents or their agents in carrying out
activities pursuant to these Consent Orders.

22.0

SETTLEMENT VIA CONSENT ORDERS
In light of the desire to settle this matter via these Consent Orders and avoid litigation,
pursuant to the agreement of the parties as set forth in these Consent Orders, Respondents
hereby agree not to seek a stay pursuant to PRC Section 30803(b) or to challenge the
issuance and enforceability of these Consent Orders in a court of law or equity.

23.0

SETTLEMENT OF CLAIMS
The Commission and Respondents agree that these Consent Orders settle the
Commission’s monetary claims for relief from Respondents for the violations of the
Coastal Act alleged in the Notice of Intent dated May 7, 2012 (“NOI”), occurring prior to
the date of these Consent Orders, (specifically including claims for civil penalties, fines,
or damages under the Coastal Act, including under Public Resources Code Sections
30805, 30820, and 30822), with the exception that, if Respondents fail to comply with
any term or condition of these Consent Orders, the Commission may seek monetary or
other claims for both the underlying violations of the Coastal Act and for the violation of
these Consent Orders. In addition, these Consent Orders do not limit the Commission
from taking enforcement action due to Coastal Act violations on the Subject Property
beyond those that are the subject of the NOI.

24.0

SUCCESSORS AND ASSIGNS
These Consent Orders shall run with the land binding Respondents and all successors in
interest, future owners of the Subject Property, heirs, and assigns. Respondents shall
provide notice to all successors in interest, heirs, assigns, and future owners of the
Subject Property, of any remaining obligations under these Consent Orders.

25.0

MODIFICATIONS AND AMENDMENTS
Except as provided for in Section 18.0, and for minor, immaterial matters upon mutual
written agreement of the Executive Director and Respondents, these Consent Orders may
be modified or amended only in accordance with the standards and procedures set forth in
Section 13188(b) of the Commission’s Administrative Regulations.
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26.0

GOVERNING JURISDICTION

These Consent Orders shaH be interpreted, construed, governed, Md enforced under and
pursuant to the laws of the State of California.
27.0

LIMITATION OF AUTHORITY

Ext:epl as expressly provided herein, nothing in these Coii!ICnt Orders shall limit or
restrict the exercise of the Commis11ion' s enforcement authority pursuant to Chapter 9 of
the Coastal Act, including the authority to require and enforce compliance with these
Consent Orders. Failure to enforce any provision of these Consent Orders shall not serve
ItS u waiver of the ability to enforce those provisions or any olhers at a later lime.
Correspondingly, Respondents have entered into these Consent Orders and waived their
right to contest the factual and legal basis for issuance of these Consent Orders, 811d the
enforcement thereof according to their terms. Respondents have agreed not to contest the
Commission's jurisdiction to issue and enforce the!le Consent Orders.
28.0

INTEGRATION

These Consent Orders constitute the entire agreement between the parties and may not be
amended, supplemented, or modified except as provided in these Consent Orders.
29.0

STIPULATJON

Respondents attest that they have reviewed the terms of these Consent Orders and
understand that its consent is final, and stipulate to its issuance by the Commission.
IT IS SO STIPULATED AND AGREED:

(
nt7., CA on behalf of the Califomia Coastal Commission ·

Charles Lester, Executive Director

Dated

