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ADDENDUM 
 
September 10, 2012 
 
TO:  Coastal Commissioners and Interested Parties 
 
FROM:  Lisa Haage, Chief of Enforcement 
  Enforcement Staff 
 
SUBJECT:  ADDENDUM TO ITEMS Th 7.3 & 7.4 (Shea Homes): COASTAL 
COMMISSION CONSENT CEASE AND DESIST ORDER NO. CCC-12-CD-10 AND 
CONSENT RESTORATION ORDER NO. CCC-12-RO-10 – FOR THE COMMISSION 
MEETING OF SEPTEMBER 13, 2O12 
 

 
Documents included in this addendum: 
  

1.  September 6, 2012 letter from Flossie Horgan, Executive Director, Bolsa 
Chica Land Trust (“BCLT”).   
 
2.  September 7, 2012 letter from John Vander Velde, Vice President, Shea 
Homes Limited Partnership (“Shea Homes”). 

 
1. Staff has reviewed BCLT’s letter and provides the following comments in response, 
which comments it hereby incorporates into its August 30, 2012 staff report and thereby 
into its proposed Commission findings (the Commission’s response to Shea Homes’ 
letter follows, below): 
 
The Commission appreciates BCLT’s support for enforcement action to resolve this 
matter and its commitment to ensuring compliance with the Coastal Act. The 
Commission notes, though, that BCLT conflates the Commission’s typical practice of 
requiring compensation for temporal impacts to habitat in the context of an enforcement 
action (sometimes referred to as “mitigation”) with the Commission’s practice of 
requiring mitigation - at different ratios dependent upon a case-by-case analysis of the 
affected resource - for permanent impacts to wetlands associated with approved projects, 
pursuant to Coastal Act section 30233. BCLT correctly notes that, in permitting actions 
involving wetlands that are permanently filled, the Commmission has often used a ratio 
of 4:1(requiring 4 acres of wetland restoraton for every one filled); however, this 
enforcement action requiring restoration of wetlands arises in a different context. 
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Contrary to BCLT’s statement that the Consent Orders have “determined” that wetlands 
have been “lost,” the Consent Orders in fact ensure complete restoration of the 4 acre 
EPA wetland impacted during Shea Homes’ ownership of the subject properties and the 
0.4 acre portion of the CP Wetland that was impacted by unpermitted development in the 
early 1980’s prior to Shea Homes’ purchase of the property. Therefore, there will be no 
permanent loss of these wetlands. In addition, pursuant to the terms of these Consent 
Orders, Shea Homes will restore and/or fund restoration of an additional 8 acres of 
wetlands, including through the payment of $292,500 to a wetland restoration project. 
That monetary figure should, based upon general restoration costs for wetland restoration 
projects in the area, provide for approximately 4.5 acres of additional wetland restoration. 
The total amount of restoration provided under these Orders is, therefore, 12.4 acres, and 
includes a settlement of the penalty claim under the Coastal Act as well as injunctive 
relief.  
 
The Commission did not establish a mitigation ratio to address unpermitted development, 
as the BCLT suggests, through its previous actions on the City of Huntington Beach Land 
Use Plan related to these properties. In fact, the Commission expressly stated in 
approving the LUP that it was not making a determination whether or not unpermitted 
development had occurred at the time, much less what an appropriate enforcement 
remedy would be for such an unpermitted action.  The LUP is silent, as would be 
expected in a planning document, with regard to obtaining full relief under the Coastal 
Act for violations on site. 
 
Staff reached this proposed resolution of the Commission’s claims for relief for violations 
of the Coastal Act after considering the unique factors related to this case, including the 
historical use of the site.   
 
Staff urges the Commission to issue the proposed Consent Orders in order to effectuate a 
settlement of the violations at issue that ensures restoration of critical wetland resources 
on-site within the Bolsa Chica Wetlands complex and coastal Orange County.  
 
2. Staff has reviewed Shea Homes’ letter and provides the following comments in 
response, which comments it hereby incorporates into its August 30, 2012 staff report 
and thereby into its proposed Commission findings: 
 
Staff thanks Shea Homes for their efforts in reaching a proposed resolution of this matter 
of unpermitted development and for their support for issuance of these Consent Orders 
expressed in the attached September 7 letter.  
 
Shea Homes’ letter notes that after the June 2012 hearing, Shea Homes provided staff 
with information asserting that the Commission could not “re-impose a 4:1 mitigation 
ratio for the “loss” of the EPA wetland.” Staff believes this assertion is a reference to the 
Commission’s decision not to establish through the LUP process a 4:1 mitigation ratio to 
compensate for wetland impacts that had occurred on the site but were not project related 
impacts. To the extent that Shea Homes is asserting that the Commission declined to 
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establish a mitigation ratio through the LUP to address unpermitted development, this is 
correct. 
 
As noted above, the Commission’s decision not to include a 4:1 ratio mitigation ratio for 
impacts related to unpermitted development in a planning document--the LUP-- does not 
affect the appropriate level of compensation for temporal impacts to habitat that the 
Commission may achieve through enforcement action. Staff weighed the unique factors 
related to these properties to determine the appropriate level of compensation for 
temporal impacts to wetland habitat resulting from the unpermitted development at issue. 
 
As is detailed in the staff report, staff reached an agreement with Shea Homes that 
requires Shea Homes, through these proposed Consent Orders, to restore all wetland 
areas impacted by unpermitted development, as well as resolve the issue of monetary 
penalties and compensation for temporal impacts to habitat. In total, the Consent Orders 
require restoration and payments of a value of approximately 12.4 acres of wetland 
restoration in resolution of the violation. 
 
The Commission also notes that although Shea Homes’ letter again raises protestations to 
the presence of the EPA wetland, this issue is moot since the Commission has delineated 
the EPA wetland, which Shea Homes notes in their letter that they accept, and moreover, 
through these Consent Orders, Shea Homes has agreed to fully restore the EPA wetland 
and compensate for temporal effects to the EPA wetland resulting from the unpermitted 
development at issue.  
 
Staff thanks Shea Homes for their commitment to resolving this matter and looks forward 
to working with Shea Homes to ensure implementation of the significant amount of 
wetland restoration required by these Consent Orders. 
 
Change to staff report for CCC-12-CD-10 and CCC-12-RO-10: 
 
Add the following footnote at the end of the final paragraph on page 7: 
 

The unpermitted development addressed by these Consent Orders and referenced 
throughout this staff report is described in more detail in Section 7 of the Consent 
Orders, attached as Appendix A, to consist of grading in the areas of the EPA 
Wetland and CP Wetland, including in adjoining areas.  
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September 6, 2012 
 
California Coastal Commission 
Mary K. Shallenberger, Chair 
200 Oceangate, 10th Floor 
Long Beach, CA  90802-4416 
 
RE: SEPTEMBER 13, 2012, TH7.3 & 7.4 CCC-12-CD-10 & 
CCC-12-RO-10 (Shea Homes) 
 
Dear Chair Shallenberger and members of the Commission: 
 
These comments are being submitted on behalf of the Bolsa 
Chica Land Trust, a grassroots, 501c3 nonprofit organization of 
nearly 5,000 members.  Our objective is to provide 
recommendations to the California Coastal Commission (CCC) 
which will ensure protection of the coastal zone resource 
values of the Bolsa Chica ecosystem in Huntington Beach, 
California. 
 
The Land Trust thanks the Commission for issuing a Cease and 
Desist Order and Restoration Order for the unpermitted 
grading that has occurred at the Shea property during Shea’s 
ownership.  While we are gratified to see this issue finally 
addressed, and strongly support Consent Cease and Desist 
Order No. CCC-12-CD-10, regrettably the Land Trust cannot 
support Consent Restoration Order No. CC-12-RO-10 as 
detailed in the staff report TH7.3 & 7.4, due to inadequate 
mitigation. 
 
The 8/30/12 staff report scarcely mentions mitigation, and only 
does so in the most general of terms: 
 

“Mitigation is necessary in this case, due to the fact that 
even with proper restoration of the wetlands and habitat 
on site, the interim loss of ecosystem value will have a 
significant impact that will be experienced into the 
future.” (pg. 16) 

 
Mitigation is what is required when impacts are made to 
coastal resources.   Mitigation rectifies and compensates for 
the impacts.  The Commission has regularly utilized a specific 
mitigation ratio of 4:1 when determining how much mitigation 
to apply to rectify and compensate for the loss of wetlands. 
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This ratio has been used throughout the state for various projects, and has been 
referenced multiple times in Commission staff reports specifically concerning the 

Shea property. 
 

As part of the City of Huntington Beach LUP Amendment process in 2007, the staff 
report outlined the issue of wetland loss and mitigation: 
 

“The Commission typically requires mitigation for wetland impacts, generally 
at a ratio of 4:1. If wetland areas…on site were lost due to unpermitted 

activity, not only would the wetland areas need to be protected and restored, 
but mitigation for the interim loss of habitat values would be required. The 
amount of wetland impact and the need for mitigation would most 

appropriately be determined at the time a coastal development permit for the 
site is considered.” (W16a, Nov.1, 2007, pg. 36) 

 
The 4:1 ratio was also included as part of the City of Huntington Beach LUP 
Amendment Adopted Findings of May 2008: 

 
“Unpermitted development Long-time farming activities resulted in the 

loss of the 4-acre EPA wetland area. Section 30233 of the Coastal Act 
requires that loss of wetlands due to fill must be mitigated. The Commission 

typically requires mitigation at a ratio of 4:1 (area of mitigation to wetland 
area lost).” (LUPA Adopted Findings, May 2008, pgs. 35-36) 

 

Now that the Cease and Desist Order has affirmed the loss of wetlands, and has 
affirmed that “mitigation is necessary” for the interim loss of habitat value, exactly 

what amount of mitigation is proposed by the Consent Restoration Order and can it 
be considered adequate compensation? 
 

The Consent Restoration Order states that: 
 

1. Respondent will pay a penalty of $292,500 (calculated from acres of wetlands 
lost) 

2. Respondent will restore onsite the 4.4 acres of wetlands lost (4.0 EPA + .4 

CP) 
3. Respondent will provide for restoration (onsite or offsite) of 3.5 additional 

acres of wetlands or in lieu fees 
 
The total number of acres to be restored is 7.9.  That means that the mitigation 

ratio is not even close to the 4:1 regularly cited in Commission staff reports, nor 
close to 3:1 either.  The total mitigation is less than 2:1 for the fill of 

wetlands that occurred as a violation of the Coastal Act.  The low ratio of 
wetlands mitigation for this offense is baffling.   
 

It does not make sense for the Commission to continually quote a specific ratio for 
wetlands mitigation and then not apply it when wetlands mitigation is required.  

The loss of wetlands in this case was due to unpermitted activity, a violation of the 
Coastal Act, and the habitat has been devalued for at least five years (at least since 
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2007, when Coastal staff did its major analysis--the Land Trust asserts it has been 
for a longer period).  Enforcement Officer Andrew Willis has explained that 4:1 

mitigation is typically required for the loss of wetlands that occur in conjunction 
with a CDP application (personal conversation with Julie Bixby 9/4/12).  However, 

permitted or not, the habitat loss still occurred and still negatively impacted the 
ecosystem.  The penalty for violation destruction should not be significantly less 
than for planned approved destruction.  Using a lesser mitigation standard for 

violations compared to permitted development only serves to incentivize future 
violations of this type. 

 
The staff report gives no reasoning for how the figure of 3.5 additional 
acres was derived as adequate mitigation and no rationale for why the 

total amount of wetlands to be restored is at a mitigation ratio less than 
2:1 to the acres affected.  

 
Therefore, because the Restoration order is inconsistent with the Commission’s 
statewide practice for wetlands mitigation without any explanation or justification 

for doing so, and appears to let a Coastal Act violation enjoy a lesser restoration 
penalty than those who follow the rules, the Land Trust opposes the Consent 

Restoration Order No. CCC-12-RO-10 as submitted by staff. 
 

Sincerely, 
 

 
 
Flossie Horgan, Executive Director 

Bolsa Chica Land Trust 
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