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SUMMARY OF STAFF RECOMMENDATION 

On September 27, 2011, the Sonoma County Board of Supervisors approved a coastal 
development permit (CDP) (PLP09-0057) to construct a new approximately 100-foot-deep 
municipal water well, transmission piping, and an 80-square-foot chlorination facility located at 
1677, 1681, 1685, 1705, and 1707 Bay Flat Road, in the community of Bodega Bay (see Exhibit 
1 for the project location). The Appellants contend that the approved project is inconsistent with 
certified local coastal program (LCP) policies regarding environmentally sensitive habitat areas, 
“sanctuary preservation areas,” and wetlands because 1) a portion of the proposed development 
would be located within 100 feet of a wetland near the connection point at Bay Flat Road; 2) 
monitoring required by the approved project is not adequate to address potential impacts from 
salinity intrusion on the riparian and marsh vegetation; 3) operation of the well and chlorination 
facility could have indirect and/or direct impacts on potential foraging and dispersal habitat for 
sensitive species on nearby parcels. 
 
After reviewing the local record, Commission staff has concluded that the approved project does 
not raise a substantial issue with respect to the project’s conformance with the Sonoma County 
LCP because the project alternative chosen has the fewest coastal resource impacts, and the 
impacts that remain are not significant. Specifically, the appeal contentions are addressed as 
follows: 1) the portion of the proposed development located within 100 feet of wetlands 
(transmission piping connecting to an existing water main) would be located under an existing 
paved road which separates the wetland area from a residential area and the LCP allows for a 
reduced setback in this circumstance; 2) the County’s conditions of approval require pumping to 
be reduced and/or suspended if a biological review indicates a significant shift in plant 
community composition as a result of salinity intrusion; and 3) potential impacts on wetlands and 
other habitats have been avoided and minimized through the project siting and design as well as 
through construction best management practices.  
 
As a result, staff recommends that the Commission determine that the appeal contentions do not 
raise a substantial LCP conformance issue, and that the Commission decline to take jurisdiction 
over the CDP for this project. The single motion necessary to implement this recommendation is 
found below. 
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I. MOTION AND RESOLUTION  

Motion: 
 
I move that the Commission determine that Appeal Number A-2-SON-11-037 
raises no substantial issue with respect to the grounds on which the appeal has 
been filed under Section 30603. I recommend a yes vote. 

 
Staff recommends a YES vote on the foregoing motion. Passage of this motion would result in a 
finding of No Substantial Issue and adoption of the following resolution and findings. If the 
Commission finds No Substantial Issue, the Commission would not hear the application de novo 
and the local action would become final and effective. The motion passes only by an affirmative 
vote by a majority of the Commissioners present.  

Resolution: 
 
The Commission finds that Appeal Number A-2-SON-11-037 does not present a 
substantial issue with respect to the grounds on which the appeal has been filed 
under Section 30603 of the Coastal Act regarding consistency with the Certified 
Local Coastal Plan and/or the public access and recreation policies of the 
Coastal Act. 

 
 

II. FINDINGS AND DECLARATIONS 

A.  PROJECT LOCATION AND DESCRIPTION 
The project as approved by the Sonoma County Board of Supervisors includes construction of a 
new approximately 100-foot-deep municipal water well, transmission piping, and an 80-square-
foot chlorination facility. The well would be located at 1681 Bay Flat Road and the chlorination 
structure would be located at 1707 Bay Flat Road in the community of Bodega Bay (see Exhibit 
1 for the project location). The purpose of the well would be to allow the Bodega Bay Public 
Utilities District (BBPUD) to be in compliance with the safe drinking water standards that 
require water supply to be able to match peak demands without reliance on storage, as required 
by the California Department of Public Health. Title 22 of the California Code of Regulations 
requires the water to be disinfected, and so the chlorination facility is also proposed. A new six-
inch pipe would be installed along the driveway that serves the proposed well and would connect 
to the existing BBPUD water main at Bay Flat Road. An additional pipe would be installed from 
the well to the chlorination structure (see Exhibit 2 for the project plan). 
 
The approved development is located in a residential neighborhood, zoned Rural Residential 
(RR), and Geologic Hazard (G) at the north end of Bodega Harbor in the community of Bodega 
Bay. In addition, the project site is adjacent to an area known as the Rail Ponds wetland area. 
The Rail Ponds wetland area, originally a coastal marsh connected to Bodega Harbor, was cut off 
from the shoreline by the development of Westshore Road in 1963. The Rail Ponds are now 
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brackish with dense marsh vegetation, and are tidally influenced by an existing connection to 
Bodega Harbor. The Rail Ponds are fed fresh water by groundwater inputs and salt water by the 
tidal flow entering through culverts under Westshore Road from Bodega Harbor. The larger area 
of Bodega Harbor is recognized as an important bird area and the Rail Ponds provide habitat to a 
number of shorebird and waterfowl species making it a known birding location. There are also 
smaller wetlands areas, other than the Rail Ponds, located in the vicinity of the approved project 
on APNs 100-060-099 and 100-060-015. The approved well and chlorination facility would be 
located more than 100 feet from these wetlands as noted in Exhibit 3.  
 
 
B. SONOMA COUNTY CDP APPROVAL  
On September 27, 2011, the Sonoma County Board of Supervisors approved CDP PLP09-0057 
to allow construction a new approximately 100-foot-deep municipal water well, transmission 
piping, and an 80-square-foot chlorination facility. The Commission received the County’s 
notice of final local action on October 3, 2011 (Exhibit 4). The Commission’s ten-working day 
appeal period commenced on October 4, 2011, the next working day following the receipt of the 
County’s notice of final local action on October 3, 2011, and ran through 5 pm on October 17, 
2011. 
 
One valid appeal of the local government action was filed by Bodega Bay Concerned Citizens 
(Exhibit 5). The appeal was received by the Commission on July 27, 2011 and was deemed filed 
in a timely manner on the first day of the appeal period, October 4, 2011. In the appeal, the 
Appellants indicated that it would be supplemented with additional information relevant to the 
same contentions it had raised. The Appellants filed a supplement to their appeal on October 17, 
2011, the last day of the appeal period. This supplemental document did not raise new 
contentions, instead readdressing the same LCP inconsistency issues that had been raised in their 
initial appeal document (Exhibit 6). 
 
C. APPEAL PROCEDURES  
Coastal Act Section 30603 provides for the appeal to the Coastal Commission of certain CDP 
decisions in jurisdictions with certified LCPs. The following categories of local CDP decisions 
are appealable: (a) approval of CDPs for development that is located (1) between the sea and the 
first public road paralleling the sea or within 300 feet of the inland extent of any beach or of the 
mean high tide line of the sea where there is no beach, whichever is the greater distance, (2) on 
tidelands, submerged lands, public trust lands, within 100 feet of any wetland, estuary, or stream, 
or within 300 feet of the top of the seaward face of any coastal bluff, and (3) in a sensitive 
coastal resource area; or (b) for counties, approval of CDPs for development that is not 
designated as the principal permitted use under the LCP. In addition, any local action (approval 
or denial) on a CDP for a major public works project (including a publicly financed recreational 
facility and/or a special district development) or an energy facility is appealable to the 
Commission. This approved development is appealable because it is located between the first 
public road and the sea, portions of the approved development are located within 100 feet of a 
wetland, and the approved development is not designated as the principally permitted use in the 
Rural Residential zoning district of the certified LCP. 
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The grounds for appeal under Section 30603 are limited to allegations that the development does 
not conform to the certified LCP or to the public access policies of the Coastal Act. Section 
30625(b) of the Coastal Act requires the Commission to conduct a de novo CDP hearing on an 
appealed project unless a majority of the Commission finds that “no substantial issue” is raised 
by such allegations.1 Under Section 30604(b), if the Commission conducts a de novo hearing 
and ultimately approves a CDP for a project, the Commission must find that the propo
development is in conformity with the certified LCP. If a CDP is approved for a project that is 
located between the nearest public road and the sea or the shoreline of any body of water located 
within the coastal zone, Section 30604(c) also requires an additional specific finding that the 
development is in conformity with the public access and recreation policies of Chapter 3 of the 
Coastal Act. This project includes components that are located between the nearest public road 
and the sea, and thus this additional finding would need to be made if the Commission were to 
approve the project following a de novo hearing. 

sed 

                                                

 
The only persons qualified to testify before the Commission on the substantial issue question are 
the Applicant, persons who made their views known before the local government (or their 
representatives), and the local government. Testimony from other persons regarding substantial 
issue must be submitted in writing. Any person may testify during a de novo CDP determination 
stage of an appeal. 
 
 
D. SUMMARY OF APPEAL CONTENTIONS  
The appeal of the Bodega Bay Concerned Citizens contends that the approved project is 
inconsistent with certified LCP policies regarding environmentally sensitive habitat areas, 
“sanctuary preservation areas,” and wetlands. The Appellants claim that nearby wetlands would 
be adversely impacted by the installation and operation of the well and chlorination facility. The 
Appellants contend that, because this is a shallow well, the removal of water from the site at a 
maximum projected rate of 152 gpm (gallons pumped per minute) at 18 hour intervals could 
have a significant effect on the freshwater supply needed to sustain nearby wetlands and Rail 
Ponds. Specifically, the Appellants contend that: 1) a portion of the proposed development 
would be located within 100 feet of wetlands near the connection point at Bay Flat Road; 2) 
monitoring required by the approved project does not include mitigation requirements to address 
potential impacts from potential salinity intrusion on the riparian and marsh vegetation; 3) 
operation of the well and chlorination facility could have indirect and/or direct impacts on 

 
1 The term “substantial issue” is not defined in the Coastal Act or in its implementing regulations. In previous 
decisions on appeals, the Commission has generally been guided by the following factors in making substantial issue 
determinations: the degree of factual and legal support for the local government’s decision; the extent and scope of 
the development as approved or denied by the local government; the significance of the coastal resources affected by 
the decision; the precedential value of the local government's decision for future interpretations of its LCP; and, 
whether the appeal raises only local issues as opposed to those of regional or statewide significance. Even when the 
Commission chooses not to hear an appeal, Appellants nevertheless may obtain judicial review of a local 
government’s CDP decision by filing a petition for a writ of mandate pursuant to the Code of Civil Procedure, 
Section 1094.5. In this case, for the reasons discussed further below, the Commission exercises its discretion and 
determines that the development approved by the County does not raise a substantial issue with regard to the 
Appellants’ contentions. 
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potential foraging and dispersal habitat for sensitive species on nearby parcels. Please see Exhibit 
5 for Bodega Bay Concerned Citizens appeal contentions. 
 
 
E. SUBSTANTIAL ISSUE DETERMINATION  

Sanctuary Preservation Areas and Wetlands 
The Local Coastal Program covering Sonoma County states that:  
 

“Sanctuary Preservation areas are the most environmentally sensitive areas 
along the coast. They correspond to “Environmentally Sensitive Habitat Areas” 
as defined in the 1976 Coastal Act Sections 30107.5 and 30240. No development 
other than nature trails and resource dependent uses shall be allowed within such 
areas. There shall be no significant disruption of habitat values.”  
 

According to County approval documents, the proposed well, piping, and chlorination facilities 
would be located adjacent to a designated “sanctuary preservation area.” Sanctuary preservation 
areas described in the area of Bodega Bay within the Sonoma County LCP include freshwater 
marshes and riparian areas on the north end of Bodega Harbor, and ponds, such as the Rail Pond 
wetland area. As stated above, the LCP prohibits disruption of the habitat values of Sanctuary 
Preservation Areas.  
 
Sonoma County LCP Environmental Resource Management policies related to development in 
and around wetlands state: 
 

“18. Prohibit filling, grading, diking, dredging, and construction in wetlands, 
except under special conditions delineated in the Coastal Act Section 30233. All 
projects must maintain or enhance the functional capacity of the wetland or 
estuary…. 
 
25. Prohibit construction of agricultural, commercial, industrial and residential 
structures within 100 feet of wetlands. 
 
26. Between 100 and 300 feet of wetlands, prohibit construction of agricultural, 
commercial, industrial and residential structures unless an environment 
assessment finds the wetland would not be affected by such construction.” 
 

However, the LCP also includes exceptions to the wetlands and sensitive habitat setback 
policies contained in Attachment “M” and “J” of the certified LCP Administrative 
Manual, allowing a reduced buffer size in limited circumstances. Please see Exhibit 7 for 
the details of these policies.  
 
As stated above, all projects in wetlands must maintain or enhance the functional capacity of 
wetlands and other sensitive habitats. In addition, Environmental Resource Policy 25 prohibits 
construction of certain identified types of structures (i.e., agricultural, commercial, industrial and 
residential) within 100 feet of wetlands, and Policy 26 prohibits construction of these same types 
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of structures past 100 feet from a wetland and up to300 feet away unless an environmental 
assessment finds that the wetland would not be affected. However, as described in Attachment 
“M” and “J” of the certified LCP Administrative Manual, as seen in Exhibit 7, certain exceptions 
to these requirements are allowed. The approved pipeline, which would be located underneath 
the existing paved road and the existing paved driveway, is within 100 feet of the Rail Ponds 
wetland area. The approved well and chlorination facility are setback over 100 feet from the Rail 
Ponds wetland area and wetlands on nearby parcels. The Appellants claim that the impacts to 
nearby Sanctuary Preservation areas and wetlands resulting from the construction and operation 
of the well and chlorination facility are inconsistent with the LCP policies protecting these 
resources.  
 
Proximity to Wetlands 
The Appellants claim that the construction and operation of the well and chlorination facility 
would have impacts to nearby wetlands, including the Rail Pond wetland area and wetlands on 
the surrounding parcels not addressed by the County’s approval. To clarify the location of the 
project in relation to nearby wetlands, Commission staff requested additional information from 
the project Applicant, including a map of the project area illustrating the location of all wetlands 
areas, with the development overlay. On June 19, 2012 the Applicant’s consulting engineers 
(Brelje & Race) submitted a map of the project area highlighting all wetlands in the area and 
their proximity to the proposed development (See Exhibit 3). Field studies conducted by the 
Applicant’s environmental consultants (WRA) to the immediate north of the project area on the 
edge of parcel 100-060-010 revealed riparian vegetation approximately 110 feet north of the 
approved well site with no bed or bank feature, allowing them to conclude that this area is not a 
wetland. However, the environmental consultants did observe standing water on parcel 100-060-
015 and in the Rail Pond wetland area, allowing them to conclude that these areas are wetlands. 
They also approximated the location of a wetland on private parcel 100-060-009. As illustrated 
in Exhibit 3, the well and chlorination facility would be setback over 100-feet from all observed 
wetlands. However, the approved 6” water pipeline and pipeline connection point in the middle 
of Bay Flat Road would be located within approximately 50 feet of the Rail Pond wetland area. 
This pipeline would be located beneath the existing paved road and driveway at the site.  
 
The County’s findings of approval acknowledge that the project’s underground transmission 
piping connecting the project’s well to the District’s existing water main at Bay Flat Road, would 
be located within 100 feet of a wetland.2 However, they also noted that the LCP provides 

                                                 
2 The County did not evaluate whether such piping constituted an agricultural, commercial, 
industrial or residential structure, as these are the types of developments specifically required to 
be set back from wetlands 100 feet per Environmental Resource Policy 25. In this case, the 
development in question is utility piping that doesn’t necessarily meet any of those criteria. As 
such, it is not clear that Policy 25 applies in this case. However, such a finding could lead to LCP 
interpretation issues with respect to some range of projects deemed not to fit into these categories 
inconsistent with the LCP’s stated objectives for wetland protection. Thus, the Commission here 
evaluates the proximity issue with respect to the piping in the same way that the County did with 
respect to Policy 25.  Regardless, as discussed below, exceptions to wetland and habitat buffers 
can be made in this case. 
 

8 



A-2-SON-11-037 (Bodega Bay Public Utilities District) 

exceptions to the wetlands setback under certain circumstances, including development that is 
located within an existing road and when the topography is such that it is highly unlikely that the 
development could affect wetlands. The referenced LCP exceptions are contained in Attachment 
“M” and “J” of the certified LCP Administrative Manual (Exhibit 7). Attachment “M” contains 
criteria for establishing wetland and other habitat buffer areas, and states that the buffer shall be 
a minimum of 100 feet unless it can be demonstrated that 100 feet is not necessary to protect the 
resources of the habitat area. Standards for determining the appropriate buffer width include: (1) 
biological significance of adjacent lands; (2) sensitivity of species to disturbance; (3) 
susceptibility of the parcel to erosion; (4) use of natural topographic features; (5) use of existing 
cultural features; (6) lot configuration and location of existing development, and; (7) type and 
scale of the development proposed.  
 
The County concluded that the reduced buffer width is appropriate given subsection (4) use of 
natural topographic features and (5) use of existing cultural features, which state: 
 

 
4. Hills and bluffs adjacent to environmentally sensitive habitat areas should be 
used, where feasible, to buffer habitat areas. Where otherwise permitted, 
development should be located on the sides of hills away from environmentally 
sensitive habitat areas. Similarly, bluff faces should not be developed, but should 
be included in the buffer area.  
 
5. Cultural features (e.g., roads and dikes) should be used, where feasible, to 
buffer habitat areas. Where feasible, development should be located on the side of 
roads, dikes, irrigation canals, flood control channels, etc., away from the 
environmentally sensitive habitat area. 

 
The County concluded that because the pipeline would go under the developed flat road, existing 
topography and cultural features would buffer the wetland habitat, meeting standards (4) and (5). 
While the County did not analyze the remaining standards, and it would have been appropriate to 
do so, this lack of analysis does not rise to the level of substantial issue, especially because an 
analysis of the remaining standards shows that the buffer reduction is consistent with the LCP. 
Below is an analysis of the remaining standards for a reduced buffer width. 
 
Standard (1) Biological significance of adjacent lands states: 
 

 
Lands adjacent to a wetland, stream, or riparian habitat area vary in the degree 
to which they are functionally related to these habitat areas. That is, functional 
relationships may exist if species associated with such areas spend a significant 
potion of their life cycle on adjacent lands. The degree of significance would 
depend upon the habitat requirements of the species in the habitat areas (e.g., 
nesting, feeding, breeding or resting). This determination requires the expertise of 
an ecologist, wildlife biologist, ornithologist, or botanist who is familiar with the 
particular type of habitat involved. Where a significant functional relationship 
exists, the land supporting this relationship should also be considered to be part 
of the environmentally sensitive habitat areas, and the buffer area should be 
measured from the edge of these lands and be sufficiently wide to protect these 
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functional relationships. Where no significant functional relationships exist, the 
buffer should be extended from the edge of the wetland, stream or riparian habitat 
(for example) which is adjacent to the proposed development (as opposed to the 
adjacent area which is significantly related ecologically). 

 
As stated above, lands adjacent to sensitive habitat are important to that sensitive habitat if 
species in the sensitive habitat spend a significant portion of their life cycle in the adjacent lands. 
As the adjacent land in this case is an existing paved road, it is unlikely that species are spending 
a significant portion of their life cycle in this area. Since the pipeline would be located under the 
road, operation of the well would not result in a significant increase in activities in this area, and 
any use of the area (i.e., the road) by species would be unaffected. Finally, construction best 
management practices required by the County’s conditions of approval mitigate any impacts 
caused by species entering these areas during construction.  
 
Standard (2) sensitivity of species to disturbance states: 
 

 
The width of the buffer area should be based, in part, on the distance necessary to 
ensure that the most sensitive species of plants and animals will not be disturbed 
significantly by the permitted development. Such a determination should be based 
on the following: 
 
a) Nesting, feeding, breeding, resting or other habitat requirements of both 
resident and migratory fish and wildlife species 
 
b) An assessment of the short-term and long-term adaptability of various species 
to human disturbance 

 
The buffer distance should take into account how sensitive species, especially wildlife, may react 
to development and presence of human activity. Again, as noted, since the pipeline would be 
located under the road, operation of the well would not result in an increase in human activities 
in this area other than during construction. Construction best management practices contained in 
the County’s approval should appropriately address potential short term impacts during 
construction. In addition, this area is already located in close proximity to development, being 
adjacent to a road, so species are already exposed to a certain level of human activity on a daily 
basis.  
 
Standard (3) susceptibility of parcel to erosion states: 
 

 
The width of the buffer area should be based, in part, on an assessment of the 
slope, soils, impervious surface coverage, runoff characteristics, and vegetation 
cover of the parcel and to what degree the development will change the potential 
for erosion. A sufficient buffer to allow for the interception of any additional 
material eroded as a result of the proposed development should be provided.  
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The pipeline would be located under an existing road with minimal slope. The installation and 
operation of the pipeline, as it is connecting to an existing water main, would not change the 
potential for erosion at the site.  
 
Standard (6) lot configuration and location of existing development states: 
 

 
Where an existing subdivision of other development is largely built out and the 
buildings are a uniform distance from a habitat area, at least that same distance 
will be required as a buffer area for any new development permitted. However, if 
that distance is less than 100 feet, additional mitigation measures (e.g., planting 
of native vegetation which grows locally) should be provided to ensure additional 
protection. Where development is proposed in an area which is already 
undeveloped, the widest and most protective buffer area feasible should be 
required.  

 
The area north of Bay Flat Road contains residential development and the road acts as a buffer of 
sorts separating the wetland from this development. The road itself is development located 
adjacent to the wetland. The construction of the pipe would occur within this already developed 
area and not any closer to the wetland than the road itself.  
 
Standard (7) type and scale of development states: 
 

 
The type and scale of the proposed development will, to a large degree, determine 
the size of the buffer area necessary to protect the environmentally sensitive 
habitat area. For example, due to domestic pets, human use and vandalism, 
residential developments may not be as compatible as light industrial 
developments adjacent to wetlands, and may therefore require wider buffer areas. 
However, such evaluations should be made on a case-by-case basis depending 
upon the resource involved, and the type and density of development on adjacent 
lands.  

 
Construction of a 6’’ pipeline under an already developed paved road and connection to an 
existing water main is consistent with the development currently in this area and is not of 
inappropriate type or scale. 
 
Further, Attachment “J” allows the Director to waive the 100-foot wetland setback requirement 
in rural communities and urban service areas if (a) other developed lots or roads exist between 
the proposed development and the wetland; and (b) topography is such that it is highly unlikely 
that development could affect the wetland. Although the County’s findings of approval did not 
explicitly state that it was waiving the 100-foot setback requirement pursuant to this provision, 
Bay Flat Road does lie between the wetland and the proposed development, and therefore, the 
LCP allows for a reduced setback in this case. 
 
Further, to avoid any potential indirect impacts to wetlands that could be caused by constructing 
the pipeline within 100 feet of the Rail Pond wetland area, the County’s conditions of approval 
require best management practices to be implemented to prevent accidental filling and/or erosion 
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and sedimentation. Construction activities and vegetation removal would also be conducted 
outside of the monarch butterfly overwintering period and during the non-nesting bird season. If 
these construction period limitations cannot be met, a preconstruction survey would be 
preformed to identify necessary buffer areas and a qualified biologist would be retained to 
monitor construction activities. Finally, allowing the well to connect to an existing water main on 
Bay Flat Road would prevent unnecessary development and additional piping in the area.  
 
Thus, the appeal contention related to the proximity of the pipeline to the Rail Pond wetland area 
does not raise a substantial issue of conformance with LCP policies protecting wetlands and 
other habitats, including Environmental Resource Policies 18, 25, and 26, and certified 
Administrative Manual Attachments J and M. 
 
Hydrological Impacts 
In its findings for approval, the County concluded that the well would not likely impact existing 
wetland habitats and that the baseline conditions would not likely change as a result of the 
project. The County relied on a series of technical studies in its findings, including an assessment 
of groundwater resources that determined the project would not significantly deplete 
groundwater supplies or interfere substantially with groundwater recharge as well as a study 
prepared to analyze the salinity and total dissolved solids of the northern rail pond which 
concluded that the pond “is primarily influenced by the harbor with some groundwater 
influence…”. The study also stated that: “High variability of TDS levels exist in the rail pond 
due to significant tidal influence. Pumping at a rate of 150 gpm from the proposed well will not 
influence the salinity in the rail pond to levels that do not already occur on a daily basis.” 
Further, the County’s biologist, in reviewing the northern rail pond study together with the 
Biological Resources Assessment that was prepared for the project observed that, “Since the 
study results show that the site has salinity comparable to seawater, on high tide, this eliminates 
the potential for sensitive freshwater species and appears to validate the findings of the WRA 
Biological Resources Assessment dated March 2010. In addition, I now concur with WRA 
statement with regard to effects on the plant community that the normal baseline conditions will 
not likely change as a result of this proposed project. (“perhaps slightly increasing salinity in 
warmer, dry summer months and slightly decreased salinity in cooler, wetter winter months to 
which the existing plant community has adapted.”) Since this is the case, I think this potential 
indirect impact would be less than significant” (see County’s findings of approval in Exhibit 4). 
Moreover, in Special Condition #8 of the CDP approval, the County required a monthly well 
monitoring program for 5 years to ensure that the functional capacity of the northern Rail Pond 
wetland area is maintained. The condition requires that if monitoring indicates an increase in the 
root zone pore water salinity levels of the northern Rail Pond at or above 5 parts per thousand 
above the salinity level established by the baseline data, a biological review shall be conducted. 
If the biological review identifies adverse impacts to the wetlands, the District must reduce 
pumping to a level that avoids these impacts, or, if necessary to avoid impacts, the District must 
suspend pumping entirely. 
 
The Appellants have submitted information and letters from scientists that contest these findings. 
For example, Peter Baye, Ph.D., in a letter dated September 23, 2011, brings up the issue of 
acute, short-term salinity intrusion, which he believes the County did not adequately address in 
its approval. He states that the monitoring required by Special Condition #8 would not have any 
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mitigating effect on the impact of acute, short-term salinity intrusion on riparian woodland and 
fresh-brackish perennial marsh vegetation. The letter states that salt-sensitive mature perennial 
and woody riparian vegetation can be killed in a matter of days or weeks by brief and rapid 
subsurface salinity pulses affecting their root zones during the summer growing season. He states 
that the County’s required monitoring program, and any subsequently triggered reduction in 
pumping that would be required if salinity levels are increased, does not correct damage that 
could already have occurred to this vegetation before or during detection by the proposed 
monitoring methods. However, in a previous letter, dated June 12, 2011, Baye also states that: 
“There is clear evidence that past drought cycles have resulted in dieback of salt-sensitive tule 
marsh, and tule and bulrush have re-expanded in wet years” (see Exhibit 5). It seems likely that 
such history of natural cycles of diebacks and re-expansion of salt-sensitive marsh at this site is 
accurate given the location of the site and its tidal influence, and it is likely that any vegetation 
impacted by pumping during dry periods would similarly re-expand when conditions are 
returned to normal, and the County’s Special Condition #8 requires pumping to be reduced or 
suspended if pore water salinity increases, thereby allowing natural conditions to be quickly 
restored if these potential impacts occur. 
 
Nonetheless, to better understand these issues, Commission staff requested additional analyses 
from the Applicant of the hydrology of the freshwater, non-tidal wetlands located on parcels 
100-060-009 and 100-060-015 north of Bay Flat Road, and of the Rail Ponds, with special 
attention to: (1) the mechanisms producing the observed salinity of the pore water in the root 
zone in the Rail Ponds, and; (2) the effect of changes in the volume of ground water discharge on 
the hydrological characteristics of both the Rail Ponds and the wetlands north of Bay Flat Road. 
In response, the Applicant provided further hydrological analysis including observations from 
monitoring wells in the tidally influenced areas, including four wells on the north bank between 
the northern Rail Pond and Bay Flat Road and one on the south bank between the northern Rail 
Pond and Westshore Road, at two different depths (see Exhibit 8). It was observed that the levels 
of salinity were driven by the position of the well relative to the harbor shoreline and the depth of 
the sample. The Commission’s Senior Ecologist, Dr. John Dixon, found these results to be an 
accurate characterization of the general spatial pattern of shallow (less than or equal to 18 
inches) soil pore water salinity in the area and determined that these monitoring wells, which 
would be used for compliance with the County’s Special Condition #8 would be appropriate for 
monitoring any changes that may result from the approved use of the well.  
 
The Applicants state that the maximum probable net impact from the installation and operation 
of the Bay Flat well is a decrease of 20 gpm of ground water outflow to the Rail Pond, but that it 
is likely the actual impact would be significantly less than this estimate, especially during non-
drought years. The Commission’s Staff Geologist reviewed the hydrological analysis and 
concluded that as long as there is a positive pressure gradient (greater than 0 gpm) of freshwater 
flow to the monitored habitat, the pore waters should remain essentially fresh, as is the case 
under existing conditions. Therefore, it is unlikely for any impacts to salinity in pore waters to 
occur, except during drought years, when such impacts may already occur naturally. Further, any 
threat of direct deep salt water intrusion would occur at the well first, and would therefore likely 
be identified by the district due to water quality issues well before it could impact any 
vegetation, even deep rooted vegetation. Therefore, impacts from deep salt water intrusion are 
not a concern, but there are potential minimal impacts from reduced freshwater flows. These 
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potential impacts are addressed by the County’s requirement for shallow monitoring wells, 
which would provide a good indication of pore water salinity. As discussed above, the County’s 
condition requires annual well monitoring and biological assessment reports, using data from 
monthly monitoring, for the first five years of the project and contingency measures in the event 
that root zone pore water salinity is at or above five parts per thousand (ppt) above the salinity 
level established by baseline data. 
 
The Commission’s Senior Ecologist, Dr. John Dixon, agrees that the impact to hydrology, 
mainly changes to pore water salinity, is the only potential concern here. After review of Special 
Condition # 8, Dr. Dixon recommends that the County’s Special Condition could be made more 
conservative to avoid any impacts to wetland vegetation. Improved monitoring techniques 
suggested include the use of conductivity meters in the wells and increased monitoring of the 
well in the dry season. BBPUD has agreed to these recommended monitoring measures to help 
avoid any potential impacts to the nearby sanctuary preservation areas by acute salt water 
intrusion. Specifically, BBPUD has agreed to increase the frequency of monitoring to twice a 
month for the first two years and will use a conductivity meter for the well monitoring. In 
addition, the district has agreed to replace any reduction in vegetation resulting from the well at a 
ratio of 1:1. Therefore, the Appellant’s contentions that the County’s approval, including the 
required monitoring program, is not adequate to address potential hydrological impacts does not 
raise a substantial issue with LCP policies protecting biological resources, including 
Environmental Resource Policy 18 and Sanctuary Preservation Areas on Page III-4.  
 
Indirect and Direct Impacts to Species 
In addition, the Appellant’s raise issues about potential impacts to special status species, such as 
the California Red Legged Frog (CRLF), claiming that the County did not address these issues in 
its approval findings. Baye’s June 12, 2011 letter states that the project area is located less than 1 
mile from one known breeding habitat (seasonal to perennial freshwater ponds on the landward 
edge of Bodega Dunes) and riparian and stream pool habitat of Johnson Gulch. Baye states that 
the riparian and freshwater marsh vegetation near the project site (including Typha sp. and 
Juncus effuses, J. arcticus, Salix spp.) indicates the presence of foraging habitat and moisture 
refuges mid-way in a potential dispersal corridor between known breeding habitats, and within 
upland dispersal distances known for this species. He indicates that potential indirect project 
impacts to this species may include reduction in the seasonal duration of near-surface soil 
saturation in spring, and summer soil moisture (wetland conditions, hydration and moisture 
refuge habitat), and direct impacts to potential foraging or dispersal habitat from accidental spills 
from the chlorination facility. Baye also states that other special-status species could be present 
and potentially impacted, such as Tidewater goby (Eucyclogobius newberryi) and Point Reyes 
bird’s beak (Chloropyron maritimum ssp. palustre; syn. Cordylanthus maritimus ssp. palustris), 
and that these potential impacts were not addressed by the County’s approval findings and were 
not fully analyzed by the Applicant’s biological assessment (WRA Biological Resources 
Assessment, March 2010).  
 
The County’s Mitigated Negative Declaration quotes the WRA study and states that all of the 
wildlife found in the project area vicinity are commonly found species such as California Quail 
and Mule Deer, which are not protected under State and Federal Law; and that the study 
indicated no special status plant or wildlife species were observed, and no critical habitat is 
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present. The only species identified by the Applicant’s biologists and the County as having a 
moderate potential to occur onsite are rufous hummingbird, monarch butterfly and other nesting 
birds. As stated above, the County’s conditions of approval require that construction activities 
and vegetation removal be conducted outside of the monarch butterfly overwintering period and 
during the non-nesting bird season to mitigate for any potential impacts. In addition, the project 
would be located more than 100 feet from riparian vegetation and wetlands, which is the only 
potential dispersal habitat for CRLF, except for the above-described small portion of the pipeline 
under the road, which would be setback from the marsh consistent with LCP requirements, and 
would avoid indirect impacts to habitat for the reasons discussed above, in the “Proximity to 
Wetlands” section. 
 
In addition, further discussions with the Applicant revealed that the chlorination facility would 
use only dry chlorination materials and therefore risks to sensitive habitats from potential 
chemical spills are greatly minimized. In addition, as illustrated in Exhibit 3, the well and 
chlorination facility would be more that 100 feet away from any wetland area and because of the 
County’s conditions of approval specifying construction standards for the chlorination structure 
to include a secondary containment basin to contain accidental spills, it is highly unlikely that it 
would have direct impacts on nearby areas that could potentially act as habitat for sensitive 
species, as claimed by the Appellants. Finally as indicated in the Applicant’s engineering report 
(Assessment of Groundwater Resources by Todd Engineers, July 2008), the cone of depression 
for each well after 18 hours of continuous pumping extends a distance of approximately 107 feet. 
All of the wetlands identified in the project area are beyond this distance, and therefore, any 
potential reduction in water level caused by the approved project would not impact these 
wetlands. Therefore, the Appellant’s claim that there would be direct and indirect impacts to 
sensitive species foraging and dispersal habitat does not raise to the level of substantial issue 
with LCP policies protecting sensitive habitats, including Environmental Resource Policy 18 and 
Sanctuary Preservation Areas on Page III-4. 
 
 
F. CONCLUSION 
When considering a project that has been appealed to it, the Commission must first determine 
whether the project raises a substantial issue of LCP conformity, such that the Commission 
should assert jurisdiction over a de novo CDP for such development. The Commission is guided 
in its decision of whether the issues raised in a given case are “substantial” by the following five 
factors: the degree of factual and legal support for the local government’s decision; the extent 
and scope of the development as approved or denied by the local government; the significance of 
the coastal resources affected by the decision; the precedential value of the local government’s 
decision for future interpretations of its LCP; and, whether the appeal raises only local issues as 
opposed to those of regional or statewide significance. In this case, these five factors, considered 
together, support a conclusion that this project does not raise a substantial issue of LCP 
conformance.  

First, the approved pipeline development would occur along existing developed roads, and 
connect to existing water mains. Thus, the extent and scope of this project weigh in favor of a 
finding of no substantial issue. Secondly, all of the approved development would be further than 
100 feet away from sanctuary preservation and wetland areas, except for a portion of the 
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approved pipeline, which would be underneath existing roadways. Finally, monitoring 
requirements imposed by the County, and the County’s requirement to reduce or suspend 
pumping if adverse biological impacts are identified, safeguard against potential impacts 
associated with the salt water intrusion to the pore waters of the Rail Pond wetland area. Thus, 
there are no significant coastal resources affected by the decision. Therefore, given that the facts 
support the County’s action and the County’s analysis did not result in the approval of a project 
with significant coastal resource impacts, the Commission finds the appeal does not raise a 
substantial issue of conformance with the LCP. 

Lastly, while issues related to the impact of wells on wetland areas are regional and statewide, 
the decisions made here are site and LCP specific and therefore do not raise issues of regional or 
statewide significance. Given these considerations, the Commission finds that when all five 
substantial issue factors are weighed together, the appeal contentions do not raise a substantial 
LCP conformance issue and thus the Commission declines to take jurisdiction over the CDP for 
this project. 
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