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COMMISSION MEETING OF FRIDAY, NOVEMBER 15, 2013.

1)

CHANGES TO STAFF REPORT

Commi

ssion staff recommends modification and additions to Section Il (Findings and

Declarations) of the staff report. Language to be added to the findings is shown in bold,

underli

ned italic and language to be deleted is in strike-eut, as shown below

A

Page 9 — Modify Section 11.B.1., by adding the following:

B.  Project Site History

1. Previous Commission LCP Actions on Project Site

In 1978-1979 the Coastal Conservancy in conjunction with the City, conducted extensive
public workshops to develop a Restoration Plan (Conservancy Project #3-79) for the
DWP site. This Restoration Plan was approved in concept by the Coastal Commission
(CCC) in June 1979 and specified provisions which needed to be included in a final
project and the range of possible uses as parameters for later permit approval (Exhibit
#15). The Restoration Plan provided visitor uses and open space, more specifically a 6-%2
acre park, visitor/serving development and housing, with development concentrated on


mfrum
Text Box
Click here to go to original staff report


Addendum to CDP No. 5-13-003
November 2013 CCC Hearing
Page 2 of 7

the northerly 1/3 of the site, with all ground floor commercial coastal-related, visitor-
serving facilities. As described in the staff report for the Conservancy Project, the re-
use plan included bicycle trails and active and passive areas; visitor-serving
recreational facilities such as a 30-bed hostel to serve bicyclists and other tourists;
commercial development including a restaurant and coastal- and recreational-related
shops such as bait and tackle shops; and fourteen (14) condominium units to be
located on the 2™ floor above the commercial uses. This staff report stressed the
importance that the site provide a wide range of recreational and visitor-serving uses,
with 100% of the ground floor proposed for public use and not lower priority private
residential use. Residential use was permitted only above the ground floor so as to
prioritize the recreation, visitor-serving and public access uses. The staff report
indicated that the DWP site is one of the last few remaining sizable open spaces on the
urbanized coastline of Southern California that is available for public access. Also,
because the site is the terminus of a bicycle trail system, that the site has the highest
potential for regional recreational opportunities. Furthermore, the hostel is identified
as a key part of the Restoration Plan proposal that would provide a recreational and
visitor-serving priority use. The issues and concerns addressed in this previous Coastal
Conservancy staff report are similar to the ones identified and discussed in this current
staff report. Subsequent to the Commission’s approval of the Conservancy’s plan to
re-use the site, the City of Seal Beach City Manager prepared a memorandum to the
City Council on September 22, 1981 regarding the status of negotiations with all
parties relative to the DWP site (Exhibit #18). Within that memo, the City Manager
reiterated Commission staff concerns including preference for visitor-serving
commercial uses and that residential condominiums were only acceptable because it
included commercial uses and that there must be a substantial visitor-serving
commercial element to the development.

Pages 16-17 — Modify Section 11.C.2., by adding the following:

The 2003 analysis by PKF Consulting concluded a hotel use on site would potentially be
a positive use of the property due to (1) the location near the beach; (2) good access to the
site from points across southern California; and (3) the excellent visibility of the site
considering the low-rise nature of the surrounding area. However the analysis ultimately
concluded that the project site is not a luxury site that would support a hotel that could
maintain an average daily rate of between $200 and $300. The analysis additionally
stated that the site could support approximately 200 hotel rooms if the facility is located
at the southern end of the site near the beach and beach parking lot instead of placing a
hotel use in the northern portion of the site near Marina Drive, which is consistent with
the layout as described in the DWP Specific Plan (Exhibit #16). Thus the analysis
concluded that construction of a hotel based upon the DWP Specific Plan would not be
feasible. Additionally, the study felt that considering the surrounding development, a
hotel of this size would be out of character.
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In 2009, PKF Consulting conducted another hotel analysis of the site. The conclusion of
the 2009 analysis was that construction of a hotel as set forth in the DWP Specific Plan
still was not feasible (Exhibit #17). As a result of that conclusion, BCP developed a
series of scenarios that modified the DWP Specific Plan in an attempt to provide for a
feasible hotel on the property. BCP identified two locations for the hotel development; 1)
within the 30% area (at the intersection of 1% Street and Marina Drive) designated as
visitor-serving; and 2) in the area identified as open space adjacent to the beach parking
lot/beach. The analysis reviewed these options and stated that the limiting factors of the
first option are: the small land area, underground parking is not feasible for cost reasons,
and the location of the land area for the hotel use is less desirable since it is farther from
the water. On the other hand, the analysis states that the second location is the ideal
location for a hotel use since it is adjacent to the beach. The PKF analysis went further
with this analysis by developing four (4) scenarios involving the two (2) land area
options. The first scenario involved a 150 room hotel at the northwest portion of the site
(1% Street and Marian Drive). The analysis states that this scenario will not work since it
is too small of an area to construction a 150 room hotel with the required amenities and
surface parking. A second scenario involved a 75 room boutique hotel, a third scenario
involved a 100 room boutique hotel and a fourth scenario involved a 50 room boutique
hotel located adjacent to the beach and beach parking lot and included a residential use
component. The analysis stated that while these additional scenarios could potentially
work, the revenue generated by these alternatives would not be ideal.

Pages 23-24 — Modify Section 11.E., as follows:

E. Unpermitted Development

Development has allegedly occurred on the project site without all required Coastal Act
authorizations. The development consisted of: construction of the San Gabriel River
Trail; removal of subsurface structures and remediation of the site for asbestos
contamination; re-grading of the site; removal of the Ocean Avenue bridge ramp;
installation of the perimeter fence/green screen; and mowing and disking of the site.
None of this development was included with the proposed project and no previous coastal
development permits have been approved for this work. Thus, this development still
needs to be resolved.

In response to the unpermitted development discussed above, the applicants submitted
a letter dated October 31, 2013 to Commission staff.

The applicants state that in 1976 the City of Seal Beach received approval from the
LADWP (Los Angeles Department of Water & Power) and LACFECD (Los Angeles
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County Flood Control District) to use the existing flood control maintenance road for
bicycle trail purposes (San Gabriel River Trail). The applicants also provided aerials
from 1972 showing the maintenance road was in existence prior to the road being used
for a bicycle trail. The paving of the bicycle trail was completed at some unknown

point.

Regarding the removal of subsurface structures and remediation of the site for
asbestos contamination; re-grading of the site; and removal of the Ocean Avenue
bridge ramp, the applicants submitted a copy of CDP No. 5-87-541-(City of Los
Angeles Department of Water & Power), that was approved by the Commission on
October 16, 1987 which allowed the following development on site: “The project is to
demolish and extract surface and subsurface remnants of abandoned power plant.
Grading is estimated at about 70,000 cubic yards.” Thus, the applicants have provided
information showing that a CDP was approved for that identified development on site.

The applicants have provided information showing that the site has had a pre-coastal
fence on site, the green screen has been removed and that the site has been mowed and
disked continuously for years by the previous owner and the current owner in response
to the installation of the perimeter fence/green screen; and mowing and disking of the
site. For forty (40) years, the site was covered by a steam energy generating facility
until it was partially demolished in 1967. In 1987, CDP No. 5-87-541-(City of Los
Angeles, Department of Water & Power) allowed the demolition and extraction of
surface and subsurface remnants of the abandoned power plant as well as grading of
the site. The site currently contains disturbed non-native grassland that has been
mowed and disked ever since.

Page 26 — Modify Appendix 1 (Substantive File Documents List), by
adding the following:

SUBSTANTIVE FILE DOCUMENTS: 1982 DWP Specific Plan; 1996 DWP Specific
Plan; City of Seal Beach Approval in Concept dated January 8, 2013; CDP NO. 5-10-
220-(City of Seal Beach); CDP NO. 5-10-16-(City of Newport Beach); City of Malibu
LCPA MAL-MAJ-2-09-A; CCC action on the City of Seal Beach LUP dated July 24,
1983; CDP No. 5-99-026-(Musso); CDP No. 5-05-385-(Seal Beach Six, Inc.); CDP No.
5-87-541-(City of Los Angeles, Department of Water & Power);...
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Page 5 — Modify the list of Exhibits, by adding the following:

EXHIBITS

Exhibit #15 — California Coastal Commission staff report for the review of the Coastal
Conservancy Restoration Plan (Conservancy Project #3-79) for the DWP site

Exhibit #16 — Section VI (Additional Recommendations) pages VI-2 to VI-3 from the
Analysis of Potential Market Demand and Statements of Estimated Annual Operating
Results for a Proposed Hotel to be located in Seal Beach, CA prepared by PKF
Consulting dated July 31, 2003

Exhibit #17 — Pages 5 to 6 from the Potential Market Demand and Estimated
Operating Results for a Proposed Hotel to be located in Seal Beach, California
prepared by PKF Consulting dated November 6, 2009

Exhibit #18 — City of Seal Beach Memorandum dated September 22, 1981

Exhibit #19 — Ex Parte Communications

CORRESPONDENCE RECEIVED

All correspondence are attached.

A.

Applicants

Commission staff received the following correspondence from the applicants and they have been
incorporated into the staff report by listing them in the Exhibit list on page 5 of the staff report.
Please refer to the “Changes To Staff Report” section of this addendum for additional
information.

1. 5-13-003 DWP Specific Plan Implementation Project Briefing Book dated
November 15, 2013.

2. Letter from BCP to Commission staff dated October 31, 2013.
3. Letter from BCP to the California Coastal Commission dated November 4, 2013.

4. Letter from the City of Seal Beach to the California Coastal Commission dated
November 4, 2013.
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Opposition

1.

Letter received April 15, 2013 from James C. Caviola, Jr. in opposition of the
project.

2. Petition received April 29, 2013 from James C. Caviola, Jr. in opposition of the
project.
A petition with approximately 436 signatures supporting that the DWP property
should remain 70% open space (7 acres) and 30% developed (3 acres) was
received from James C. Caviola, Jr. A copy of the 1% page of the petition has
been attached.

3. Letter received August 12, 2013 from Chatten-Brown & Carstens in opposition of
the project.

4, Letters received November 7, 2013 from Dorothy Kraus in opposition of the
project.

5. Letter received November 15, 2013 from Mary Parsell in opposition of the
project.

Support

1. Letter received November 4, 2013 from Charles Feenstra in support of the project.

2. Letter received November 4, 2013 from BANCAP in support of the project.

3. Letter received November 12, 2013 from John M. W. Moorlach (Orange County

Board of Supervisors, Supervisor, Second District) in support of the project.
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3) EXPARTE COMMUNICATIONS

Four (4) Ex Parte Communications have been received and have been attached to this addendum
as Exhibit #19 to the staff report.
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STAFF_RPCOMMENDATION ON COASTAT, EESTORATTON PROGECTeTA| COMMISSION

. Ccastal Cons=ervancy

e o CALIFORNIA COASTAL COMMISSION
: 631 Howard Shve-f, San Francisco 94105 — (415) 54

A : . Project #3
. . (Seal Beach) 115/
Hearing Opened.. 5/15/79
_ 60th Day: 6/22/79
APPLICANT : California Coastal Conservancy
*  DEVELOPMENT
LOCATION: Corner of First Street and Marina Drive, adjacemt to the Pacific

Ocean and the San Gabriel ERiver, in the City of Seal Bea.ch, Orange
County {Exhibit 1)

DESCRIPTION: Coastal Restoration Plan to develop the degraded nine-acre
Department of Water and Power site ard create a park with
adjacert commity cultural center, restaurant, hcstel, com-
mercial shops, condominium housing, ard on-gite paricing
(BExhibits 2 and 3)

HEARING OFENED: May 15, 1979, in Los Angeles
ADDITIONAL SUBSTANTIVE FILE DOCUMENTS:

1. A Plan By and For Seal Beach: Guideline for Develomem,— prepared by the.. °
Califormmia Ccastal Caonservancy, dated Apxl 24, 1979

STAFF NOTR:

The California Coastal Conservancy is submitting the Department of Water and
Power site estoration plan to the Califormia Coastal Commission for its review and
approval, as required by Sectiong 31213 and 31208 of the Coastal ucnsertrancy Act of
1976. Under Section 31213 the Coastal Commission must take two actions to impie-
ment this project: _ -

1. Certify that the project is of high priority in terms of accomplishment
of the policies and objectives of the Coastal Act of 1976; and

2. Determine the conformity of such plan with the policies and objectives cf
. the Coastal Act of 1976. -

Section 31208 provides that the Coastal Commissicn has 60 days to review the
plan and transmit its findings to the Conservancy. If no findings are made during
that period, the restoration plan is deemed tobe approved and corsistent with the
Coastal Acte Under the Coastal Act axd the Coastal Conservancy Act, the Commission's
task is to conduct a conceptual reviaw of the plan and give an indication to tre
Coastal Conservancy what provisions must be included in a final project to find such
a development consistent with tle Coastal Act. The Heglonal Commission will review
the final project when a permit applicatior for the development is recedved. The
conceptual approval of a restoration plan by the State Commission includes the
range of possible uses consistent with the Coastal Act which provides the parameters:
for later permit szpproval.

€/19-20-21/79
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~ STAFF RECOMMENDATION:
The staff recommends that the Commission adopt the following resolution:

 I. Approval with Conditions

- The Commission hereby grants, subject to the conditions below, its approval
in concept for the proposed restoration plan, finding that the proposed restora-
tion plan for the Seal Beach Department of Water and Power site is in conformity
with the provisions of Chapter 3 of the Coastal Act of 1976 and is of hizh wriori
in 'gems of the implementation of the policies and objectives of theCoastal Act of
1976. '

II. Conditions

The Commission gramts its approval for the restoration plan swbject to the
following conditions:

1. General Conditions. The permit application filed with the Regional Com~
mission s ineciude:

a.. A copy of this spproval in concept, with these conditions,

be A copy of existing engineering and/or geologic reports on the required
‘site restoration and any potential geologic or seismic issues.

2. Access. The permit application filed with the. Regional Commission shail
includs: .

2. A map showing existing public transit routes which sgop within a2 three
block radius of the project site, showing all conspicucusly-posted public tramsit
StOPS.

be An obn-site parking plan providing separate, conspicuously-posted pariing
areas for bicycle and motorcycle pariing.

¢e An one-site paridng plan providing for: (1) conspicucusly-posted paricing
areas for handicapped parking at a ratio of 1:100 spaces, (2) mechanisms to allocate”
pariding among dual or overlapping uses and to minimize conilicts with the existing
beach parking lot, (3) all the proposed uses consistent withthe Regional Interpretive
Guldelines for Orange County, and ?Z) placemert; of signs, conspicuously-vosted,
indicating the availability of the paridng and facilities to the general public which
are consistent with the Reglonal Interpretive Guidelines for Orange County.

3. Views. The permit application filed with the Regional Commission shall =~
include plans providing for an adequate view corridor from Marina Drive to the
San Gsbriel River chammel ard the ocean. The Regioral Commission shall determine
what is an adequate view corridor, consistent with its earlier permit decisions.

L. Recreation. The permit application filed with the Regional Commission shall
include a provision which will assure that the public aress of the site will remain
in public use in perpetuity. This may be in the form of a deed restricticn, an offer
to dedicate, or an sgreement to protectthe public aress in perpetuity, approved by
the Exscutive Director.

5. Visitor-Serving Facilities. The permit application filed with theRegioral
Commission shall provide Zor a deed restriction which shall be recorded and evidencs
of which shall be submitted to the Executive Director; such deed restriction shall
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assure that all gmmd-:".’;l.oor commercial shops shall be coastally-related, visitor-
servring facilities, and that no residemtial or office uses shall be permitted on
the ground flocr.

6. Hou « To offset the lack of any provision for low- or moderate-income
— housing ts, the permit application filed with the Regional Commission shall in-
- cludes .

a. An agreememt which permits construction of the condominiumr units only
in conjunction with the constiuction of, at a minimm,a 6.5-acrs park with landscaping,
ground-floor visitor-serving facilities including, but not limited to, restaurants,
a hostel, a cultural center, a fishing platform, a bicycle trail, a lagoon, and a
beach., '

be A plan which calls for no more than 14 luxury condominiums up to a
maximum of 3,000 sq. fte each.

III. Fin and Declarations
The Commission finds and declares as follows:

1. Project Description. The Conservancy proposes to develop the degraded
Department, of Water and Power (IWP) site to provide a ék=-acre park with adjacent
visitor-serving and housing uses to make the entire development selfwsupporting.

The developed arsa will consist of a cultural cemter, hostel, restaurant, and 14
.condomirnium units above recreation-related shops. Development will be concentrated

in the north end of the site and will be of Spanish-style architecture. The site’s
ground level is reserved for park and visitor-serving uses (Exhibits 2 amd 3). The .
Conservancy estimates that revenus=producing uses cover only 7% of the site. :

~ The nine-acrs DWP site is located in the City of Seal Beach, in Orange County,
just across the county line from Los Angeles County (Exhibit 1). The site is
bounded on the north by Marina Drive, on the east by First Street, on the south by
the public beach and city paridng lot, and on the west by the San Gabriel River
chammel. At present, the site is vacant with extensive concrete tummels and founda-
tions remaining from the demolition of the power plant. Land uses adjacemt to the
site include the Marina Trailer Park to the north and one- and two-story residemtial
develcpment to the mast. The Regional LARIO/San Gabrial River bicycle traili ends -~
nearby. At the northwest cormer of the site adjacent to the river charmel is an
existing marine~rslated commercial use widch is not part of the project. The project
site is currently zoned CRP (commercial-residential-vark) by the City of Seal Beach,
This zoning recquires that one-third of the site be set aside as d¢pen space. The
project is between the sea and the first public road nearest the sea. Briefly, the
restoration plan proposes the following uses: <

a. Restoration of the site through removal of concrete tunnels and founda-
tions. Re-use includes a recreational gsmes area and concealed parking space.’

be. Development of a &&acre public park that includes landscaping, bicycle
trails, active and passive use areas, a beach area, a fishing platform which utili-
zes the ruins of an old bridge ramp, a viewing platform, and a tidal lagocn with
fountains,

¢e Development of visitor-serving recreational facilities, including a
cultural center housing a small theatre, studlos, galleries, meeting rooms, and an
auditorium of approximately 12,000 sqe fte; and a 30-bed hostel to serve bicyclists
and cther tourists. :
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de Commercial development including approximately 18,000 sq. ft. of
restaurant space and approximately 5,000 sq. ft. of other commercial space, for use
as coastal- and recreational-related shops such as bait and tackle shops, fishing
rental and sales, bicycle amd roller skate services and remtals, snack shops, etc.

e. Development of fairteen condominium units of up to 3,000 sq. ft. each
to be located on the second story above the commercial establishments, to enhance
the project's economic feasibility.

o f. Adequate paridng associated with each land use to meet anticipated
demand. )

The Conservancy estimates that under the proposed design 70% of the project
site will be devoted to open~-space recreational uses. Ocean and shoreline views from
the ground and from proposed public and private structures are provided for in the
design. The entire site will remain in public ownership. Space for all proposed
private commercial uses will be leased by the City.

The proposed restoration plan is the result of over four months of ex-
tensive commnity workshops, conducted by the Conservancy and its consultants, in
which over 200 persons participated. Specifically, the proposal takes into account
many conclusions of participants of the commumnity workshops. Among these conclusions
are that the project not be a financial drain on the City of Seal Beach, that 2/3 of
the project be in park use, that paridng be as unobtrusive as possible, that the
development be located in the northern portion of the lot, that a cultural center be.
included in the projeét, and that maximum public use and access be provided. ——

2. Access, Section 30210 of the Coastal Act provides that maximim public
access to the shoreline shall be provided. The restoration plan will provide a wide
range of recreational and visitor-serving uses, with 100% of the ground arsa proposed
for public use. The site is well-situated to take advantage of bicycle trails and
existing public transit opportunitises.

Section 30252 of the Coastal Act prcvides: for the maintenance and enhancement
of public access to the coast by, among other meanss

(1) facilitating the provision or extension of transit
service,...(3) providing non-automobile circulation with-
in the development, [and] (4) providing adequate paricing o
facilities...

The project would provide for parking in two locations, one of which would only be
available for overflow paridng at night. The park would be closed to automobiles,
and bicycle trails ard footpaths are provided on the site. -Public transit systems
in Sesl Beach that serve local and regional patrons currently include a bus stop at - ~
First and Marina, and it is possible that once the site is developed, transit service
may be increased. Condition 2a will require the eventual permit application to in-
clude a map of existing public transit routes which stop at or near the DWP site.
Condition 2b requires provision of bicycle and motorbike pariding to assure non-
automobile circulation within the park and to improve access toihe site, consistent
with Section 30252. Ample parking for handicapped persons will slsc be provided
through Conditicn 2c, to assure that all persons have access tothe recreationsl and
visitor-serving uses on the site, consistent with Sections 30252.

A potential pazid.rig'pmblem may arise due tothe proximity of an adjacent City-
owned beach paridng lot which charges a significant daily fee (Exhibit 1). Access to
the site may be impaired if beach users use on-site parking areas, rather than the

beach lot, thereby precluding others from using the recreational and commercial
opportunities. Condition 2c¢ would require the eventual permit application to contain
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a solution to this problem in order for the Commission to find the project cone- -
sistent with the Coastal Act. To assure adequate parking as provided in accordance
with Section 30252, Condition 2¢ also requires the Conservancy to provide mechanisms
to sllocate parking among dual or overlapping uses, The proposal already provides
for separate paridng and access for competing residential and commercial users.
Since some subterranesn parking is called for, a copy of an existing geologic report
"~ shall be provided to the Regional Commission staff for its review to assure the
stability of the underground paridng area. Finally, parking requirements and con-
spicuously-posted notice of available paricing, as set forth in the adopted Regional
interpretive Guidelines for Orange County, should be complied with; Condition 2¢ .
requires such compliance.

Thus, the Commission finds that, as conditioned, the project would provide
adequate parking and would be consistent withthe public access and public recreation
policies of Chapter 3 of the Coastal Act of 1976.

3. Yiews. Section 30251 of the Coastal Act provides that develcpment:

see3hall be sited and designed to protect views to and along
the ocean and scenic coastal areas, to minimize alteration of
landforms, to be visually compatible with the character of
the surrounding areas, and, where feasible, to restore and
enhance visual quality in visually degraded areas...

The project's central paridng area is designed to fit in with the existing topc-
graphy of the site -and will also have the benefit of being hidden from view from
most areas of the site. The northernmost parking area will serve the developed area
of the site and will be visible from the trailer park on Marina Drive ard the homes
on First Street. The plan calls for parking to be screened from ew either by using
the existing topography or landscaping (trees, trellises,and vines, etc.). Using

. the topography of the site to conceal parking and a fishing platform assures that the
project will conform to the requirements of Section 30251 that development vrotect
views and minimize alteration of landforms. 4

- Finally, the entire project will "...enhance visual quality in [a] visually
degraded area..." by replacing the concrete remains of a power plant with a park

and commercial shops. The proposal is within the criteria of .the Regional Inter-
pretive Guidelines for height and bulk to assure adequate views for all. The -7
Statewide Interpretive Guidelines on View Protection, adopted May 3, 1977, provide
that the "...primary concern under [Section 30251]...is the protection of ocean and
coastal views from public areas such as...roads..."” As such, an adequate view
corridor from Marina Drive to the San Gabriel River charmel and the ocean is

assured by Condition 3. As the plan is conditioned, the Commissicn finds it con-
sistent with the visusl protection policies provided for in“Section 30251 of the }
Coastal Act of 1976. oo

Le Recreation. Sectlion 30221 of the Coastal Act provides that "...oceanfront
land suitable for recreational use shall be protected for recreational use...”
Section 30212 provides that "Developments providing public recreational opportumities
are preferred.”

Demand for public recreational facilities amd open space is high and the City of
Seal Beach has an extremely low ratio of recreational space to population according
to SCAG, State and Federal park planning standards. These standards vary starting
. with 15+ acres for regional parks ard 10-15 acres of local parks per thousand popu-
lation. The City currently has approximately 2.6 acres of regional park and 2.1 acres
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of local parks per thousand population. Orange County has 6 acres of regional
parks and 1.6 acres of local parks per thousand population.

The DWP site 1s one of the last few sizable open spaces on the urbanized
coastline of Southern Califomia available for community ues and public access.
This site is "Priority 1A" on the Commission's list of sites recommended for pos—
sible acquisition. It is also the terminus of a major inland regional bicycle trail
system. As such, this site has the highest potential for regional recreational
development. : .

California Coastal FPlan Policy 141 provides:

New residemtial developments near the coast shall be required

to have adequate open. space and on-site recreational provisions.
In addition, public amenities such as pedestrian walkways,
bicycle paths, equestrian trails, open space, and parking areas
shall be provided in new developments large enough to accommodate
them.

The Conservancy's proposal calls for bicycle trails, a fresh-water wading.
lagoon,  a fishing pier, and open spacs for the City of Seal Beach to determine the
use. A hostel is a key part of the proposal. The 30-bed family and group hostel
is at the terminus of the regional San Gabriel River Bicycle Trail. A total of
$5.5 million has been allocated for the completion of this regional recreational
trail linking 21 cities, 10 parks, the Pacific Ocean, and the San Gabriel Mountains.
Tris trail is estimated to serve 241,000 persons anmually. Both the hostel and the
trail will enhance the use of the recreational areas.

The proposal calls for a rich mix of different recreational uses, some passive
and some active., The recreational opportunities take advantage of the ocean fromtage
of the site, consistemt with Section 30220 of the Coastal Act, by providing beaches
a fishing pier, a lagoon, and a viewing area., Of the nine-acre site, 64 acres are
proposed for recreational use, The proposal calls for the City of Seal Beach to
own all the land and to devise particular recreational uses for open space provided
on the site. Condition 4 would require that all recrestion areas be preserved for
public use in perpetuity. The Commission finds the project as conditicned consistent
with the public reereation provisions of the Coastal Act of 1976. -

5. Visitor-Serving Facilities. Sectlon 30222 of the Coastal Act provides
that the "...use of private lands suitable for visitor-serving commercial recreaticnal
facilities designed to enhance public opportunities for coastal recreation shall have
priority over...general commercial development." The Conservancy proposal calls for
first-floor commercial uses in the developed area at the northern portion of the
site, in addition toc a restaurant, a hostel, and a commurity cultural cemter. This -
provides a mix of uses on the site which combine to form a complete umit, partly
public and partly private uses., The purpose of this mix of uses is to generate
revenues fromthe private uses which will be absorbed by the public uses; in short,
to make the project selfw.sufficient.

In the past, the Commission has addressed issues involving mixed-use develop-
ment jn key coastal areas. In Appeal No. 275-77 (Williams), the State Commission
denied a permit to construct a six-mmnit apartment building with ground-level com-
mercial facility in Venice, Some actions have allowed residemtial-office uses cnly
in conjunction with provisions to assure groundfloor cr additdonal uses are coastally-
related or visitor-serving uses, as in P-3518 EHasldns and Sloan), P-8742 (McGuire),
and P-7759 (Swagerty). In Appeals No. 270-7L (Carleton) and 70-77 (Shepard), the
following coastally-related uses were listed as appropriate: restaurant, corfee shop,
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drug store, delicatessan, canverndence market, sporting goods and camping supplies
store, swimming supplies store, sail maker, engine sales or service outlet, marine
insurance office, fishing equipment store, marine laboratory or fresh fish market.
Other illustrative coastal-related uses include a roller skate rembal outlet and
a bicycle repair shop. Condition 5 requires all commercial use on the site to be
coastally-related, visitor-serving facilities. The Commission finds the project,
as conditioned, consistent with the visitor—serving commercial use provisions of
the Coastal Act of 1976.

6. Housing, The final use proposed forthe project site is housing. The
plan calls for 14 luxury condominiums up to amaximum size of 3,000 sq. ft. each.
The units would be located on the second and third floors of the development which
parallels Marina Drive, over the commercial shops..

Section 30213 of the Coastal Act provides that "...housing opportunities for
persons of low- and moderats-income shall be protected, encouraged, and, where
feasible, provided..." Section 30222 of the Coastal Act provides that public uses
shall have priority over private residential uses or general commercial development.
Based on the priorities set out in these sections of the Act, luxury housing, espe-
cially if no low- or moderate-income housing were provided, would be an inappropriate -
use for this site. Existing Statewide Interpretive Guidelines on Housing, adopted
October 4, 1977, provide that "...where residentizl development is proposed, priority
should be given to proposals that include housing opportunities for persons of low
and moderate income..." Recent Commission permit decisions have required that apprcx-
imately 25% of new units in milti-family development be set aside as low- or moderate-
income housing units.

The Conservancy recognizes that housing is a low-priority Coastal Act use for
this site. However, the Conservancy contends that the high revenue-generating poten~
tial of these large condomdrndium units is the best means to support the public
recrestional uses., No low- or moderats-income housing units would be provided on
the site. To add low-cost housing would take precious recreational space from the
site to pay for the umits.

The Conservancy's proposal coincides with the ICP's expected emphasis on recres-
tional uses as a priority for this site. The Conservancy's plan is a restoration
project, designed to make an affirmative overall impact on the coastal zone by _
creating needed public parkiand out of a degraded private site., The park plan calls
for many visitor-serving facilities which can serve persons of all income levels,
especially the hostel, the lagoon and open spacs areas, and the fishing pier. With-
out the provision of all these low-cost recreational uses on the site, the Commission
could not find that the lwairy housing use proposed is consistent with the Coastal
Act of 1976. Only viewing the praject as a whole, considering the overall gosl of
project self-sufficiency supporting the public recreastional benefits proposed, can .. |
the Commission find the project consistent with the housing provisions of the Coastal
Acto =

This approval gives the Conservancy ard the City of Seal Beach, which will
be the eventual permit spplicant, flexibility within the specified uses, tut not
the option to delete the specific uses proposed. Therefore, the specific public
uses proposed in this plan must be included in the future application for a permit
in order for that application to be consistent with the approved plan.

-Conditions imposed to gain the approval in concept require that the eventual
_ project presented for Regional Commission approval include the balanced, specifi
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land uses approved at this stage (Condition 6a). The public recrestional areas

of the site must be preserved in perpetuity, to assure the contimued balance of

development and recreation (Condition 4). The number of housing units shall be no

more than fourteen, the minimum number the Conservancy believes will provide the
xé:ec):essary revenue to acquire and maintain the public recreationsal uses (Condition
B)e . :

In conclusion, the Commission certifies that, as conditioned, the project is
of high priority in terms of accomplishment of the policies and cbjectives of the
Coastal Act of, 1976, and determines that the Seal Beach Coastal Restoration Flan,
as conditioned, conforms with the policies and objectives of the Act.

PR
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Section VI — Additional Recommendations VI-2

e The Sheraton San Pedro was given a loan by the city to allow it to operate at a
deficit of $250,000 per year but not to exceed $750,000 for its first four years of -
operation. In addition, the city leased the land to the developer for the first eight
years at a favorable amount. ‘

e The Sheraton Suites Pomona Fairplex was assisted by the city in the form of a $17
million bond to help build the property. The city also built all of the infrastructure
improvements around the property. In order to meet debt service, the transient
occupancy tax collections were rebated to the property until debt service was met.

e The land on which the Omni Hotel was built (originally constructed as the
InterContinental Hotel in downtown Los Angeles) was leased to the developers for
an amount significantly below market averages.

ALTERNATIVE USES

In addition to the construction of a 200-room hotel on the subject site, we are of the
opinion that the subject site would also be well served as a mixed-use development that
includes hotel, open space, and residential uses.

The recommendations listed in Section IV represent the best results that could be achieved
by a hotel constructed on the southern end of the site were the land only to be used for
hotel and open space purposes. The proposed subject at 200 rooms would need to be
constructed in order to generate the group rooms demand that would need to support the
subject. However, this project would need to cover approximately 50 percent of the
subject site’s area.

A hotel of this size, while it would be feasible from a market demand perspective, is out of
character with the surrounding area improvements. The area around the hotel is primarily
single and multi-family housing units and small commercial developments that do not
exceed three stories. A property of 200 rooms would not be the most complimentary
development considering the existing area improvements.

In addition, as stated above, the property would possibly create a negative land value
considering the high cost of the land and the inability of the subject hotel to attain an
average daily rate in excess of $200. For a developer to undertake such a project, tax
subsidies would most likely need to be involved.

However, there are possibilities that exist that would allow development on the site and
would not require tax subsidies payable by the City of Seal Beach. The two most
reasonable of these alternative uses is listed below.

Proposed Hotel, Seal Beach, California
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Section VI — Additional Recommendations VI-3

Strict Residential Use

Perhaps the use that would best justify development of the site would be for pure
residential purposes. While we are not experts in this field, we think that a development of
approximately 40 housing lots with limited open space would be the most economically
feasible utilization of the subject site. Residential development would yield the highest and
best use of the property from a land value perspective and would most likely yield the
highest revenue for the city from a property tax perspective.

The local area is already improved primarily with residential units. Further residential
construction would be the most complimentary development. This site and the
surrounding area amenities would support the development and maintenance of residential
units due to its proximity to downtown Seal Beach and the San Gabriel River channel.

However, we are aware of the California Coastal Commission’s current zoning for the
subject site which does not include residential development. Therefore, we suggest the
following use.

Boutique Hotel with Surrounding Residential

A smaller, more upscale boutique hotel could be constructed on the site in conjunction
with a mix of residential uses and open space. We would recommend a hotel of
approximately 30 rooms that could be developed on the subject site. This smaller hotel
could achieve an occupancy of approximately 75 percent with an average daily rate of
approximately $225. This hotel, though, like the subject above, would need to be built on
the southern end of the site, ideally on the beach where the parking lot and tractor shed
currently exist.

We have reviewed our database of comparable lodging facilities and prepared a list of the
following hotels as analogous to the type of property that could be expected to be built at
the subject site. The properties listed below had 2002 average daily rates ranging from
approximately $160 to approximately $270.

Proposed Seal Beach Boutique Hotel
Analogous Boutique Hotel Properties

Number of
Hotel Name Rooms
Blue Lantern Inn 29
Inn at Laguna Beach 70
Hotel Oceana Santa Monica 63
Santa Barbara Inn 71
inn of the Spanish Garden 23

These smaller properties generally attain a higher occupancy than larger hotels due to the
fact that they have fewer rooms to sell. Additionally, these hotels, if properly constructed
with correspondingly high levels of service, can also maintain a high average daily rate.

Proposed Hotel, Seal Beach, California
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Section VI — Additional Recommendations Vi-4

The following table shows the performance of the these smaller, boutique hotels from 1998
to 2002. The increase in supply is the 2001 addition of the Inn of the Spanish Garden.

Historical Market Performance of the Competitive Supply

Annual  Percent | Occupied Percent Market Average Percent Percent
Year | Supply Change Rooms Change | Occupancy Daily Rate  Change | REVPAR  Change
1998 85,045 N/A 69,952 N/A 82.3% $184.03 N/A $151.37 N/A
1999 85,045 0.0% 69,634 0.5% 81.9 197.77 7.5% 161.93 7.0%
2000 85,045 0.0 71,166 2.2 83.7 205.81 4.1 172.22 6.4
200t 87,235 2.6 69,396 -2.5 79.6 206.27 0.2 164.09 4.7
2002 93,440 7.1 70,833 2.1 75.8 205.40 -0.4 155.71 -5.1

CAAG | 2.4% 0.3% 2.8% 0.7%

Source: PKF Consulting

One factor that would help the performance of this smaller boutique hotel would be the
construction of residential houses and open space in this development. The hotel would
then act as an amenity to the surrounding residential and the greater Seal Beach
community. Limited meeting space and a quality restaurant would be excellent area
amenities and allow the hotel to perform at a higher level.

As stated above, in addition to this smaller hotel site, the best complementary use would
be the construction of residential units and open space on the remainder of the site. The
hotel would be complemented by these uses which would help to improve the average
daily rate of the smaller property. In addition, the residential units would be improved by
the construction of a smaller hotel which would act as an area amenity for these new
homes.

Perhaps the most attractive aspect of this scenario would be the combination of the
retention of the visitor-serving uses for the land combined with the high value created by
the construction of the residential uses. In this scenario, the value of the residential uses
constructed on the site acts as a subsidy for the cost of the land and construction of the
hotel without the City of Seal Beach needing to provide any general subsidy for the
construction of a hotel.

Proposed Hotel, Seal Beach, California
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PKF Proposed Hotel — Seal Beach, California
Selich Development

responsibility to induce its own demand rather than feed primarily off of what exists in the
market.

SITE ANALYSIS

The overall site is bound by the San Gabriel River Channel to the west, First Street to the
east, Marina Drive to the north, and the public beach on the south. The site is governed by
the city of Seal Beach under a Specific Plan. There are two principal land use categories
within the Specific Plan area: Visitor-Serving Land Uses and Publicly-Owned Open-Space
Uses with very restrictive improvements allowed. Currently, according to the Specific Plan,
the visitor-serving uses are limited to the northerly 30 percent of the parcel (293,000 to
300,000 square feet), which is the area adjacent to Marina Drive and First Street. The
remaining 70 percent (450,000 to 475,000 square feet) is limited to publicly-owned open-
space uses.

OQur 2003 study concluded that “the construction of the hotel as set forth in the Specific

Plan would not be feasible.” Qur opinion on the development scenario has not changed.
As a result, the property owner, Bay City Partners, has developed a series of scenarios that

modify the Specific Plan in an attempt to provide for a feasible hotel on the property. Two
locations have been identified in the scenarios for hotel development — the first being
within the 30 percent area designated as Visitor-Serving adjacent to Marina Drive and First
Street as required by the Specific Plan. The second site identified is located in the area
currently designated by the city as Publicly-Owned Open-Space, which is adjacent to the
public beach and the San Gabriel River Channel. The potential options for hotel
development on the first site are limited for the following reasons:

¢ The allowable land area for Visitor-Serving Use is too small to construct a
quality visitor-serving hotel with surface parking within the 35" height limit.

+ Underground parking is not feasible on this site for cost reasons. Therefore
all parking must be surface parking.

+ The allowable Visitor-Serving Area is the least desirable location on the site
to place a hotel as it is located as far from the water as possible and would
result in a business-oriented hotel at best, and not the visitor-serving hotel
envisioned by the Specific Plan.

However if the hotel were to be located street side, the land between the hotel and beach
should be developed as high quality open space usable by hotel guests, similar to what has
been done at the Montage in Laguna Beach. By doing so, the hotel would still be able to
provide guests with a resort experience. The development options for the second location
are more vast given the hotel would have the advantage of being adjacent to the beach._It
is our opinion that the most appropriate location for a hotel is one that is next to the water
and not located at the_intersection of First Street and Marina Drive as called for in the
Specific Plan. The remaining land away from the hotel could be developed in a variety of
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PKF Proposed Hotel — Seal Beach, California
Selich Develapment

ways. Based on the site restrictions and conversations with the developer, we have
evaluated four development scenarios noted below.

Development Scenarios
+  Scenario One: Develop the hotel according to the City’s Specific Plan, which
includes a 150-room hotel on the northwest region of the site with the
remaining land designated for Publicly-Owned Open Space.

+ Scenario Two: Develop the hotel on the oceanfront portion of the land as a
75-room boutique hotel, which would allow for the development of
residences and other ancillary uses, as a Residential Resort Concept.

+ Scenario Three: Develop the hotel on the oceanfront side of the site as a 100-
room boutique hotel, which would allow for the development of residences
and other ancillary uses, as a Residential Resort Concept.

+ Scenario Four: Develop the hotel on the oceanfront side of the site as a 50-
room boutique hotel, which would allow for the development of residences
and other ancillary uses, as a Residential Resort Concept.

The diagrams for each of these development scenarios are noted on the following pages.
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TC: Honorable Mayor and City Council

FROM: Allen J. Parker, City Manager

SUBJECT:  Department of Water and Power 9 Acre Parcel Update

The following represents the status of negotiations with all parties relative to
the Department of Water and Power (DNP site.

Department of Water and Power. On September 4, 1981, the City was formally notified
by the DWP that the Department would only make the property available under a long-
term ground lease, and that the lessee would be selected through a competitive bid
process. In effect, the City no longer had an exclusive right to purchase and/or
lease the property.

Since that time, I have been informed by the DWP that it still desires City
involvement in the negotiations with proposed developer(s). My assumption is that
any final contract will be a three (3)-party agreement which will include the City,
the DWP and the developer.

Potential Developers. At the present time, seven potential developers are still
interasted in pursuing projects: three desiring to build a hotel on the site, three
desiring a residential development ranging in size from twenty (20) luxury condos

to 135 affordable condos, and one desiring to build an office complex. Each of these
developers are willing to “front" the current appraisal price of $3 million should
the Community Redevelopment Agency wish to acquire the property via condemnation.

Coastal Commission Staff Position. In view of the fact that no developer has been
found wiliing to build the project according to the concept plan - 14 to 22 Tuxury
condos on top of visitor-serving commercial - City staff met with Coastal staff on
September 21st to determine types of development that would be perm1551b1e. We
were informed of the following:

1. Their preference is for visitor-serving commercial. The concept
plan, which included condos, was acceptable only because it included
commercial uses.

A/-._—-‘_—\-w—‘.-—"—.
2. A residential-only development will not be looked upon favorably.™
There must be a substantial visitor-serving commercial element

.. to the development.

e e i
3. In the event visitor-serving commercial cannot be developed, the
Commission has been known to not allow any development to take I
place in the hopes that a commercial use will be found in the
future. — T = B
—_— N
4. The 70% pab]1c open space, 30% private deve]opment d1v1s1on of

the land is still a mandate. _

IRy

City Staff Conclusions. First, it appears that the concept plan as conceived by the
citizens of Seal 3each is no longer valid except for the 70/30 division of land.

As stated previously, no developer has been found willing to bui]d the pro%gﬁﬁnt#18
Page 1 of 2
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" ©  Second, of the proposals submitted thus far, only a hotel development would be accep-

table to the Coastal Commission. The question then becomes: is a hotel acceptable
to the City Council and those citizens involved in the concept plan? If the answer
is "yes," then negotiations can continue immediately with the DWP and prospective
hotel developers. However, if the answer is "no," then it is my opinion that we
are back to square one...the parcel must be replanned to reflect a visitor-serving
commercial development that is acceptable to all parties concerned and one that a
developer will build. Furthermore, we would stand a very good chance of losing

the $450,000 County park grant owing to additional but necessary delays.

Therefore, it is criticai_that the issue of hotel ﬁs no hotel be resolved.
Respectfully submitted, ' |

en arker e .
AIMZi AGENDA ITEM #P.
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RECEIVED

South Coast Region

NOV 1 2013
FORM FOR DISCLOSURE OF
EX PARTE COMMUNICATIONS CALIFORNIA
COASTAL COMMISSION

Name or description of project, LPC, etc. F 23a Bay City Partners 5-13-003 (Bay City
Partners, City of Seal Beach, & Marina Beach House

Date and time of receipt of communication: Oct 31 3pm
Location of communication: telephone
Person(s) initiating communication: Susan McCabe, Ann Blemker, Ed Selich

Detailed substantive description of content of communication:
(Attach a copy of the complete text of any written material received.)

Went over presentation booklet. Slide 7 was the history of the site. Said that the
project was a result of an Eminent Domain lawsuit. The city wants the 6.5 acres of
open space that would cost about $20M but will get for free. They argue that staff
ignores the visitor serving nature of the park, trails and bikepath that will be donated to
city for low cost visitor serving use. Said that no hotel project has been proposed as
feasible for over 30 years and that the studies that were done proved that hotel here is
infeasible. Dispute that the boat area is not residential: there is a duplex on it. Bay
Cities will agree to develop the park before any residency is allowed. Still talking to city
about who pays for the development of it but Bay Cities will be involved

Oct 31 Dayna Bochco

Date Signature of Commissioner
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Ex Parte For Disclosure of Ex Parte Communication —

Project Name: F23a Bay City Partners - 5-13-003 (Bay City Partners, City of Seal Beach,
& Marina Beach House

Time: 3:45pm, Oct. 31, 2013
Participants: Mel Nutter, Nancey Kradell (initiators)

Nancy is a long time resident of Seal Beach. Jim Caviola not present, is a resident and atty who
has been trying to deal with SLC over these last number of years.

One of their major concerns is the SLC land swap. The property proposed to be made public
trust isn’t equal value. A good portion of the property would be water which is already public
trust. Will send a letter from Brown and Carson to fully explain.

They aren’t quite sure that the applicant is accurate in saying that hotels are feasible here.

Visitor serving areas have been closed in other areas, but may effect this decision. Nancy: Seal
Beach Inn has been sold and torn down and turned into single family homes. (5" and Central)

in 1978 the Coastal Conservancy gave $50K for a study. Rick Caruso sold to Bay Cities in 2000,
even though environmental groups said they would try to buy it.

The City Atty recommended that the city try to buy the driveway. [ mentioned the Eminent
Domain lawsuit which Mel seemed to know something about.

Oct 31 Dayna Bochco RECE'VED

South Coast Region
NOV 1 2013

IFORNIA
COASSTZQI}CC)MMISSION
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RECEIVED

South Coast Region
NUV 0 6 2013 Item F23a

C@,,.;_...:ﬁi'légmf\ssI@lSCLOSURE OF EX PARTE COMMUNICATIONS

Name or description of project:

Subdivision of a 10.9 acre former power plant (DWP) site into two parcels; creation of & passive
open space park master plan for the 6.4 acre remainder parcel and construction of a thirty-two
(32) lot residential development on the 4.5 acre parcel. The development also includes lot line
adjustment, street vacation and residential infrastructure.

Date and time of receipt of communication:
November 1, 2013 at 1:30pm

Location of communication:
San Diego

Type of communication:
In-person briefing

Person(s) in attendance at time of communication:
Mel Nutter and Nancey Kredell

Person(s) receiving communication:
Greg Cox and staff Greg Murphy

Detailed substantive description of the content of communication:
(Attach a copy of the complete text of any written material received.)

I met with Mel Nutter and Nancey Kredell who represent the Seal Beach for Open Space friends
group who are in support of staff’s recommendation to deny the proposed CDP application by
Bay City Partners, City of Seal Beach and Marina Beach House. They call the project location
the “jewel” of Seal Beach and would prefer active open space combined with visitor-serving
development like a small boutique hotel, which they say is needed in the area. In this briefing
Mr. Nutter and Ms. Kredell described the history of the subject property and said that the current
private-property owners purchased the property just days before the Coastal Conservancy could
take action to purchase the property for the public benefit. They referenced a Coastal
Conservancy study titled “A Plan By & For Seal Beach — Guidelines for Development™ produced
in 1979 that was never implemented. They oppose the proposed street vacation due to public
access concerns, and they point out that nobody is obligated to make any improvements to the
portion of the property designated as open space. They believe the proposed land swap with State
Lands Commission is legally impermissible and asked for denial of the project.

Date: [ / é/[} : @)(
Signature of Commissioner: ’
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Jtem F23a

DISCLOSURE OF EX PARTE COMMUNICATIONS

Name or description of project:

Application No. 5-13-003 (Bay City Partners, City of Seal Beach, & Marina Beach House,
Seal Beach) Application of Bay City Partners, City of Seal Beach, and Marina Beach House,
to subdivide 10.9 acre former power plant (DWP) site, creating 6.4-ac. passive open space
park and 32 lot residential development on 4.5-ac., at southwest corner of 1* St. and Marina

Dr., Seal Beach, Orange County

Date and time of receipt of communication:

November 52013 at 3:00 pm

Location of communication: g TR

Phone ; m m Jhﬁ
Centty (ot Region

Type of communication: NOV 6 7 2013

Teleconference
¢ ELEFCRREA

(!{ nA;'t."‘sf' \‘

't S’ M

Person(s) in attendance at time of communication:
Ed Selich, Anne Blemker

Person(s) receiving communication:
Brian Brennan

Detailed substantive description of the content of communication:

I received a briefing from the applicant’s representatives in which we went through a briefing
booklet that was previously provided to staff. We discussed the site history, project
background and previous efforts by both the City and the land owner to site a hotel on the
subject property. As stated by the applicant, multiple professional analyses have determined
the site to be infeasible for a hotel use. Instead the City’s planning efforts have concluded the
site to be appropriate for a public park and residential use. The proposed project would
provide permanent public access over the existing driveway to the beach, permanent public
use of San Gabriel River Trail, creation of a 6.5 acre public park-and would ensure that the
property will be developed as a unified plan, rather than as 8 individual projects under
separate ownership. The applicant disagrees with staff’s recommendation for denial and
requests that the Commission approve the project subject to special conditions being offered

by the applicant.

Date: // %;

Signature .of Commissioner:\.,
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5-13-003

DWP SPECIFIC PLAN IMPLEMENTATION PROJECT
(CITY OF SEAL BEACH, BAY CITY PARTNERS &
MARINA BEACH HOUSE)

November 15, 2013
CCC Hearing

A copy of this briefing book has been provided to
CCC District Staff

ltem 23a



Location




roject Area

River’s End
Staging Area




Project Description
N

71 Subdivide and develop vacant 10.9 acre waterfront property (known as
the DWP site) including public trust lands with 4.5 acre 32-lot residential
development and 6.4 acre public open space area.

SAN GABRIEL RIVER TRAIL-

SAN GABRIEL RIVER TRAIL:

PACIFIC OCEAN

roperty Line Passive Open Space

Rj.Ver,S End Driveway To Rivers End 32 Single Fami].y Homes



Site History

Site of LADWP power plant constructed on the

oceanfront at the mouth of the San Gabriel River in
the 1920’s.

Power plant razed 46 years ago in 1967.

Site remediated and has no environmental
impairments or restrictions.
Site fenced with no vegetation.

No plant or animal habitats exist on site.



Power Plant
I



Planning Efforts for Site

Over last 46 years, City of Seal Beach developed
several plans for subject site:

1979: City and the Coastal Conservancy developed a
plan for open space and mixed use development.

1981: City submitted LCP to Coastal Commission.
1982: Specific Plan for open space and hotel adopted
by City.

1983: City's LCP approved by Coastal Commission

with changes. LCP was not certified.

1996: Specific Plan amended for open space and
downsized hotel.



Project History

2003: LADWP sold property to Bay City Partners.

2009: City filed eminent domain proceedings on
beach access driveway.

2011: City of Seal Beach and Bay City settled
litigation
Bay City leased Driveway Beach Access and Bike Trail
to City for up to four years; March 2015.

Bay City agreed to donate 6.5 acres (including bike
trail and beach access) upon issuance of a CDP.



Project History

2011-12: City completes improvements to River’s
End Staging Area with funds from $2.0m State Bond
grant awarded by Rivers and Mountains
Conservancy in anticipation of expanded access
opportunities on Bay City properties.

2012: City approved plan for 65% Visitor Serving
Public Open Space and 35 % Residential Use.

Bay City waived the $1.1m owed it by the City.



Project Components

LEGEND

1 Sewer Easement

L

N

Driveway

w

Park/Open Space
4 River/ Bike Trail
5 Area of Residential Use

6 Area of Lot Line Adjustment (decrease)

Area of Lot Line Adjustment (increzse) ,;:—‘ 4l B 14

Area of Street Vacation (increase)

DEDICATION
(FOR ROADWAY)




Agreements

City has Beach Access Driveway and River Trail
under lease until earliest of following dates:
March 2015.

Issuance of the CDP, at which time easement areas are
deeded to the City.

30 Days after Coastal Commission denial of the
project.



Agreements

Upon issuance of Coastal Development Permit:

Bay City will donate to City of Seal Beach 6.5 acres,
including Beach Access Driveway, River Trail, and
Visitor-Serving Open Space.

City of Seal Beach will vacate approx. 7,000 square
feet at First Street Right of Way.



Staff Report Issues

/0% Open Space — 30% Development Area Split
1983 Uncertified Local Coastal Plan

Visitor Serving Use
Conflicts w/ Adjacent Land Use

Isolated boat repair and residence

Public Trust Easement



Open Space/Development Split

Staff asserts 70% Open Space — 30% Development
split is required.

Assertion based on a 9.46 acre 1982 Specific Plan,
which at 70% required 6.62 acres of open space.

Current plan is for a 10.9 acre project with 6.5 acres of
open space.

Difference is virtually nil; 0.12 acres or 5,227 sq ft
6.5 acres is 69% of 1982 9.46 acre Specific Plan

Achieving virtually the same acreage of open space in
current plan, using larger project boundary.




Visitor-Serving Commercial Use

Staff asserts hotel use is feasible for site.

City designated site for hotel use without any economic
analysis.

Three studies have found hotel use to be infeasible.
PKF studies (2003, 2009)
Kosmont peer review (2011)

Since 1981, not one feasible proposal for a hotel has
occurred. Applicant has submitted letters from hotel
developers indicating site is infeasible for hotel use.

Staff suggests passive park not appropriate for entire
open space area and advocates active uses such as
“sports fields, playgrounds, etc.”



Feasibility of Visitor-Serving Use

Staff suggests other visitor-serving uses are feasible.

Additional PKF study found other visitor-serving uses not
feasible in addition to existing commercial uses.

Demographics & visitor profile don’t support additional
retail;

Non-navigable waterway precludes water /marine
commercial;

Site highly residential and distant to entertainment district;
Nearby shops and restaurants not performing well;

Sufficient supply of visitor-serving uses in Seal Beach and
surrounding neighborhoods.



Existing Visitor Serving Uses
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Visitor-Serving Use Designation

Commercial areas in Seal Beach designated by using
following criteria:

Good visibility;

Access from arterial roads;

Traffic capacity of adjacent streets;

Buffering from impacts of commercial uses; and

Compatibility with adjacent and nearby residential
uses.

Subject site does not meet any of above criteria.



Conflicts w/Adjacent Land Use

Staff asserts new residential use inconsistent with
adjacent land use (single family residence and
outboard engine service).

Existing boat service use is low intensity use and
includes residential use already.

Mixed use property is isolated in a residential
district and not in a commercial district.



Public Trust Easement

Property may contain Public Trust Easement of
1.168 acres on subject site.

Bay City has worked with SLC staff on Exchange
Agreement.

Final draft agreement and approval pending at SLC
Proposed agreement will provide land and water
area more valuable for Public Trust purposes

Access to water and beach areas, trails, rest and
viewing areas, and education and interpretive elements

Applicant agrees to obtain SLC approval prior to
issuance of CDP.
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Project Benetfits

City receives fee title to Beach Access Driveway,
San Gabriel River Trail, and Visitor-Serving Public
Open Space

Public Open Space Features:

Cycling and pedestrian trails including a fitness course.
Handcarried watercraft and trailside beach access.
San Gabriel River Trail Rest Area.

Interpretive Center and trailside educational elements.

Benches, shade structures and seating areas.
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Beach Access Area
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Endorsements

T
71 Plan Endorsed By:

o1 Rivers and Mountains Conservancy

o Coastkeepers




Standard and Special Conditions

Applicants offering to incorporate conditions:

All Standard Conditions and Special Conditions
relating to water quality, timing of open space
improvements, noise mitigation, recordation of deed
restriction and encouragement of new visitor-serving
opportunities in LCPA.

Open Space Improvements Completion Guarantee.

Applicant to have Exchange Agreement for Public
Trust Easement approved by State Lands Commission
prior to issuance of the CDP.



Reasons to Approve

Permanent public access over Driveway to the
Beach.

Permanent public use of San Gabriel River Trail.
Creation of 6.5 acre public park.

Ensures that property will be developed as a
unified plan, rather than as 8 individual projects
under separate ownership.



Conclusion

DWP Specific Plan Implementation Project consistent
with priority visitor-serving use policies and will
increase public access and recreational
opportunities on-site.

City of Seal Beach and Bay City Partners request
approval of DWP Specific Plan Implementation
Project application with Standard and Special
Conditions offered by the applicants.

Thank you



Bay City Partners

2999 Westminster Avenue, Suite 211
Seal Beach, California 90740 562-594-6715

Mr Fernie Sy

California Coastal Commission
200 Oceangate

10™ Floor

Long Beach, CA 90802-4416

October 31, 2013

Re: DWRP Specific Plan Implementation Project Application #5-13-009

Dear Fernie,

| was disappointed to see the characterization of certain aspects of the property as
unpermitted development in the latest staff report. | believe staff assertions are incorrect
and need to be corrected by staff prior to the Hearing on November 15.

1. Construction of the San Gabriel River Trail — Why is this being raised now? In
September 2011, the Commission approved the River's End Staging Area
(RESA) project. That included improvements to the trail — resurfacing, striping,
signage, fencing, landscaping and irrigation. If this was an issue, why wasn't it
raised then? In any event, the Commission approved it. In 1976 the City
received approval from LADWP and LACFCD to use the existing flood control
maintenance road for bicycle trail purposes. Using an existing road for a bicycle
trail does not require a CDP. The 1972 (prior to the effective date of Proposition
20) aerial photo on page 11 of this letter clearly shows the maintenance road in
existence prior to the road being used for a bicycle trail. Clearly the 1972 photo
shows the road being paved from Marina Drive to the turnaround area. From the
turnaround area to the parking lot the photo is not quite clear but it does appear
to be unpaved. In 1977 when the City began to use it for a bicycle trail that
section most likely was unpaved. Since it was an existing road (prior to the
effective date of Proposition 20) the standard in effect at that time would have

1



considered paving this portion of the existing road maintenance and therefore did
not need a CDP.

2. Removal of subsurface structures and remediation of the site for asbestos
contamination, Re-grading of the site, and Removal of the Ocean Avenue
bridge ramp — Attached is CDP #5-87-541 and the approved grading plan for
CDP #5-87-541 issued for the above items.

3. Installation of the perimeter fence — The perimeter fence has been in place
since at least 1968 after the demolition of the power plant and prior to Proposition
20. Although it should be obvious from the age and condition of the fence and the
remaining gate structures the documentation on the following pages is provided:

a. 1967 - Photo before structure demolished taken from First Street and
Central Way showing the fence along First Street. Of note is the structure
still in place to this day.

b. 1968 — Photo taken at Ocean Ave and First Street after the building was
demolished showing the fence along First Street. Of note in this photo is
that now that the building has been demolished and the bridge removed
the Ocean Ave Ramp is fenced off.

c. 1971 — Six photos taken by Burbank Green for an appraisal for LADWP.
The photos clearly show the perimeter fencing.

d. 1972 — Aerial Photo. Two photos. The first shows the property with no
annotations. The second shows the perimeter fencing in red that clearly
existed from 1968 to 1987. In 1987 the southernmost portion of the fence
(shown in blue) was relocated, once the site grading was complete, to the
true property line. In 1967 a Boundary Line Adjustment was approved by
the State Lands Commission resetting the boundary between State Lands
and the LADWP property at the blue line and LADWP was required to
relocate the fence.

e. 1987 — Aerial Photo. The photo shows the grading operation permitted by
CDP #5-87-541 in full swing.

f. 1987 — Perimeter Fencing Plan Diagram — This diagram highlights the
perimeter fence (in red) that existed and was shown on the 1987 grading
plan permitted by CDP #5-87-541. The blue line shows the relocation to
comply with the requirements of the 1967 Boundary Line Adjustment.

4. Green Screen — The green screen was placed as a temporary dust control
measure to protect the homes across the street during mowing and disking
operations. At the City’s request it is no longer used and dust control is handled
with water trucks.



5. Mowing and disking of the site — The 1987 grading permit and CDP #5-87-541
was clearly approved to remove all vegetation from the site as noted on the
approved grading plan. The 1987 aerial photo clearly shows all vegetation
removed. LADWP, from 1987 to 2003, and Bay City Partners, from 2003 to
present, have mowed and disked the property as a legal maintenance activity.

Bay City Partners hereby respectfully requests that the Coastal Staff, at the earliest
possible time, notify the Coastal Commissioners that the staff report was in error on the
subject of unpermitted development.

Sincerely;

Edward D. Selich

Bay City Partners Project Manager
627 Bayside Drive

Newport Beach Ca 92660
949-723-6383
edselich@roadrunner.com

Cc: Teresa Henry
Karl Schwing
Sherilyn Sarb
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STATE OF CALIFORNIA—THE RESOURCES AGEMNCY GEORGE DEUKMENAN, Governor

CALIFORNIA COASTAL COMMISSION

SOUTH COAST AREA

245 WEST BROADWAY, SUITE 380
LONG BEACH, CA 90802

(2)3) 590-5071

October 22, 1987:WNP/do

" COASTAL DEVELOPMENT PERMIT NO. 5-87-541
Page 1 of 2

On October 16, 1987 , the California Coastal Commission granted to
City of Los Angeles, Department of Water & Power

this permit for the development described below, subject to the attached

Standard and Special Conditions.

DESCRIPTION AND SITE:

The project is to demolish and extract surface and subsurface remnants of
abandoned power plant. Grading is estimated at about 70,000 cubic yards.
Site: 50 Marina Drive, Seal Beach, Orange County.

Issued on behalf of the California Coastal Commission by

PETER DOUGLAS
Executive Director

By: E;xgéé é52;512>ﬂ—-
Coadtal Program Analyst

IMPORTANT:  THIS PERMIT 1S NOT VALID UNLESS AND UNTIL A COPY OF THE PERMIT
WITH THE SIGNED ACKNOWLEDGEMENT HAS BEEN RETURNED TO THE COMMISSION OFFICE.

ACKNOWLENGEMENT

The undersigned permittee acknowledges
receipt of this permit and agrees to
abide by all terms and conditions
thereof.

Date Signature of Permittee



® e
5-87-541 :
Page 2

STANDARD CONDITIONS:

1.

2.

6.

Notice of Receipt and Acknowledgement. The permit is not valid and
development shall not commence until a copy of the permit, signed by the
permittee or authorized agent, acknowledging receipt of the permit and
acceptance of the terms and conditions, is returned to the Commission
office.

Expiration. If development has not commenced, the permit will expire two
years from the date on which the Commission voted on the application.
Development shall be pursued in a diligent manner and completed in a
reasonable period of time. Application for extension of the permit must
be made prior to the expiration date.

Compliance. A1l development must occur in strict compliance with the
proposal as set forth below. Any deviation from the approved plans must
be reviewed and approved by the staff and may require Commission approval.

Interpretation. Any questions of intent or interpretation of any
condition will be resolved by the Executive Director or the Commission.

Inspections. The Commission staff shall be allowed to inspect the site

and the development during construction, subject to 24-hour advance notice.

Assignment. The permit may be assigned to any qualified person, provided
assignee files with the Commission an affidavit accepting all terms and
conditions of the permit.

Terms and Conditions Run with the Land. These terms and conditions shall
be perpetual, and it is the intention of the Commission and the permittee
to bind all future owners and possessors of the subject property to the
terms and conditions,

SPECIAL CONDITIONS:

None.

4064A
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Fence Along First Street

Gate structure still
in existence

: "_‘Fe_nce .'sllt'mg;a
First Street
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Seal Beach Steam Plant Site
Excese Property P-52115

Looking north from point near Ocean Ave. and the San Gabriel
. - River at westerly portion of parcel 1

. That pertion subject
to L. A. County Flood Control Easement is located to the left
of wire fence. '

Looking northeast from same location as photo above showing
easterly portion of Parcel 1.

Photo's taken by Burbank Green
August 1971
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Seal Beach Steam Plant Site
Execess Property P-52115

V1ew“t¢“thé hortheast showing massive foundations still
‘remaining on Parcel 1.

2
Do
i3
ot
A
L
P

Looking southwesterly from northerly end of Parcel 1.

Foundations seen in photo above are in left background San
Gabriel vaer is shown in right background,

Photo's taken by Burbank Green
Augusgt 1971



Seal Beach Steam Plant Site
Excess Property P-52115

View to the southwest of Parcel 2 located southerly of Ocean
Avenue. Roadway in the foreground crosses subject parcel
leading to City of Seal Beach public parklng lot in left

background.

Looking south from Ocean Avenue near the San Gabriel River at
Parcel 2. Pacific Ocean is in distant background.

Photo's taken by Burbank Green
august 1971



1972 Aerial Photo

Fence 1968 to 1987

Fence Relocated on BLA
adjusted property line in 1987

1972 Aerial Photo




1987 Aerial Photo

Showing grading underway
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Bay City Partners

2999 Westminster Avenue, Suite 211
Seal Beach, California 90740 562-594-6715

November 4, 2013 F23a

Mary Shallenberger, Chair
Honorable Coastal Commissioners
California Coastal Commission

45 Fremont Street, Suite 2000

San Francisco, CA 90105

Re:  Application No. 5-13-003 (City of Seal Beach, Bay City Partners, LLC & Marina
Beach House)

Hearing Date: November 15, 2013
Agenda Item: F23a
Dear Chair Shallenberger and Commissioners:

Bay City Partners, LLC (BCP) respectfully requests Coastal Commission approval of the
above application, which proposes the subdivision of the former power plant (LADWP) site and the
creation of a 6.5-acre public coastal open space area and a 4.4-acre 32 lot residential development.

In 2003, BCP acquired the property, consisting of 8 legal lots, from the LADWP, who
decided to sell the property after 36 years of it sitting vacant and unused following the demolition of
the power plant in 1967.

During those 36 years, the City of Seal Beach and the LADWP tried to reach mutual
understanding on the use of the property. Yet it sat vacant and fenced for two generations - a chain
linked barbed wired blight on the environment.

The City wanted 70% of the site as public open space, so to entice the LADWP to donate it
to them at no cost, the City, with good intentions, but without any supporting economic analysis,
zoned the remaining 30% for a hotel. The hope was that the economic value of the hotel portion
would be sufficient for the LADWP to donate the open space to the City. Yet, despite years of
efforts by the City, this scenario never came to fruition as the LADWP repeatedly rejected the plan
as unfeasible and a regulatory taking. In addition, no hotel developer was ever able to create a hotel
concept that would be financially feasible on this site.

Upon acquisition of the site, BCP engaged PKF Consulting, renowned hotel industry
consultants, to conduct a feasibility study which again concluded that a hotel would be infeasible.
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BCP then spent the next 9 years trying to find an acceptable and viable planning solution
that met the community’s goal of 70% public open space. Subsequent expert studies by the same
recognized hotel and visitor serving use marketing experts PKF Consulting, and a peer review by
The Kosmont Companies showed that hotel and other commercial visitor serving uses were indeed
infeasible on this site.

Finally, in July 2012, after extensive local public hearings and public input, the plan before
you for consideration was unanimously adopted by the Seal Beach City Council.

We believe the plan before you is the most exciting and innovative Public/Private
Partnership to emerge in Southern California in recent years.

With your approval, BCP will be able to construct 32 custom, single family homes on 35%
of the site and in the spirit of reciprocity, will donate, at no cost, 65% of its ownership, valued at
$20 million, for the public open space. That open space has been designed specifically to emphasize
and enhance coastal access and habitat. Equally important, it will provide a low cost visitor serving
experience for both locals and visitors to the beach.

Unlike other open space dedications that have occurred in the past on environmentally
sensitive lands in Southern California, this donation is land with no environmental impairments and
no nexus to require dedication of public open space. This donation is the result of extensive local
planning efforts and compromises by the City and BCP to achieve the City’s long term vision of a
significant public open space area on this site.

With these significant advances towards the City’s long term vision after so long and our
willingness to provide a major public and environmental improvement, it is perplexing for both
applicants that the Commission Staff’s recommendation is for denial of this project.

A close inspection of the plan before you shows that it more than meets the intent of the
Coastal Act and its policies.

In fact, we believe it is a benchmark example of how a responsible developer and a
concerned public agency are able to come together to simultaneously maximize Coastal Act values
and protect private property rights.

The Staff’s primary objection appears to be that the site should be commercial visitor
serving use regardless of its financial viability or whether it even makes sense to be in a residential
area, not to mention its lack of visibility, limited access for commercial purposes, and potential
negative impact to the surrounding area.

For the record, we would like to present this brief overview of their objections and our
responses.

Objection: The proposal is not for 70% open space

Response: Close inspection of over 30 years of city planning documents shows that the 70% open
space area was never precisely defined. The 10.9 acre project area is now larger than the 9.46 acre
area in the original plans. In actuality, the project proposes virtually the same amount of open space
in acres and would meet a threshold of providing an open space area that is 69% of the original
specific plan area. The City Council prudently considered the 30 year old, imprecise delineations of
the open space area and determined that 69% of the original plan area is close enough to the
inaccurate, generalized objective of 70% determined over 30 years ago. Although ignored by staff
in their report, it is important to note that since the site is comprised of 8 legal lots, denial of this
proposal could result in the lots being sold to 8 separate owners making the achievement of the 6.5
acres of public open space difficult, if not impossible.
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Objection: The 1982 uncertified LCP

Response: We do not understand how a 30 year old, uncertified plan is significant in this case, nor
how it could considered as a viable reason for denial. Over the last 30 years, multiple economic
studies, a lack of any feasible hotel or commercial proposal, and a thorough community planning
review have resulted in our locally approved plan that meets contemporary values, brings public
value to the southland, has proven economic viability, and is consistent with the Coastal Act.

Objection: Visitor serving use

Response: This appears to be the main justification for the denial recommendation by Staff. Again,
we are perplexed at this conclusion for a variety of important reasons. Despite three hotel studies
and one visitor serving use study, the staff continues to insist, without any support, that commercial
visitor serving use is feasible on this property. They assert that the visitor serving use study is
lacking in supporting detail despite the fact it was prepared by a recognized expert in this field, PFK
Consultants. Staff provides no evidence contrary to the expert report’s conclusions to support their
claim.

Adding even more bewilderment to their denial recommendation is the fact that in two recent Seal
Beach projects, in the same area and approved by the Commission (CDP# 5-05-385, Seal Beach Inn
and CDP# 5-06-328, Schwendener), two separate economic studies were presented (one prepared
by PKF) that reached the same conclusions - that commercial visitor serving use was unfeasible.
Both applications were approved by the Commission; one over Staff objections.

The fact is that the site is surrounded by residential use. It has no visibility or access from major
streets. In fact, Marina Drive and the Marina Drive Bridge to Alamitos Bay were recently reduced
in width from four lanes to two lanes and a Class 1 bikeway installed in the excess Marina Drive
right of way. It is confusing to us that if this is such a valuable commercial visitor serving site, why
Staff recommended approval of the application (CDP # 5-00-321 City of Seal Beach & City of
Long Beach) to restrict access to this site by reducing the size of its main access roadway, Marina
Drive.

In its planning, the City has rightly concentrated its visitor serving uses on the Coast Highway
Corridor and Main Street/Pier areas. These locations meet the following sound planning criteria
established by the City in its General Plan when it comes to commercial use:
e Good visibility;
Access from arterial roads;
Traffic capacity of adjacent streets;
Buffering adjacent uses from the impacts of commercial uses;
Compatibility with adjacent and nearby residential uses.

This site meets absolutely none of these criteria.

The most difficult aspect of all this, is understanding how the Staff can continue to insist, after all
the supporting documentation provided to them, that this site be a commercial visitor serving use,
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particularly when, in over thirty years, despite good faith efforts by the City and the landowners, not
one feasible proposal has emerged for a hotel or commercial use of this property. “If you build it
they will come” may make for a great movie theme, but in real life it simply does not work.

Thirty years of rejection by the capital markets and the conclusions reached by recognized
economic experts should adequately demonstrate the reality - that this is not a feasible site for
commercial visitor serving use and should be approved for public open space and residential use.

Objection: Conflicts with adjacent land use

Response: Again, it is hard for us to comprehend Staff’s logic here. First, if one reads the
Conditions of Approval imposed by the City, which were unfortunately omitted from the Staff
report, it can be seen that the two land uses are more than adequately buffered by walls and
landscaping.

Also, extensive information was provided to Coastal Staff on City noise ordinance standards
showing the adjacent land use is already subject to existing noise regulations intended to reduce
conflicts. It is an isolated commercial use in a residential area. It contains no water-dependent uses
on it. It is used for canvas repair and small trailer-capable boat sales and service. These are uses that
can occur anywhere.

The proposed project and the adjacent land use can co-exist just as the adjacent land use has co-
existed for decades with an existing large single family residence and apartment on the same parcel
and an entire block devoted to residential use directly across the street.

Objection: Public trust easement

Response: It is confusing to us as to why the Staff is asserting that this is an issue. Although we
doubt that a public trust easement exists where State Land Commission (SLC) Staff asserts, we
have agreed to exchange water and waterfront land which is more valuable for public trust purposes
than the landlocked area SLC staff claims is a public trust easement area. We have offered to
exchange the Public Trust Easement at a 3:1 ratio.

It seems to us that the public having access to land and water that is not landlocked and actually
used for public trust purposes under a public trust easement is a tremendous public benefit. We have
a draft agreement with SLC Staff and will be going to the SLC in the coming months for approval.
We have offered a special condition that this is done prior to the issuance of the CDP.

Notwithstanding the objections raised above in the staff report, we are most astonished that
the Staff is recommending denial of this application when its approval guarantees that land which is
deemed most desired and precious by the Coastal Act; will if the plan is approved, forever provide
unfettered public access to precious coastal resources.

Approval of this project will forever guarantee the public’s right to access, by vehicle and
foot, the beach and the River’s End Staging Area. It will forever guarantee the public’s right to use
the only privately owned section of the San Gabriel River Trail that exists. This 38 mile “Mountains

4



to the Sea” bicycle and pedestrian trail is one of the most significant in Southern California. To
unnecessarily have this last section at its “Sea” terminus interrupted would indeed be tragic.

We believe that on these two points alone, there is justification to approve the project. The
other public benefits provided are a bonus resulting from our Public/Private Partnership with the
City.

While the points raised in this letter are interlaced with our confusion and bewilderment,
what is most perplexing is the staff’s rejection of all the public benefits and conformance with the
principles of the Coastal Act over one point; commercial visitor use.

We don’t wish to be too political on the issue, but more and more, this country is mired
down by biased rigidity, on both sides, and the requisite art of compromise is being lost. Our
country, at all levels of government, has been built on and thrives when compromise is achieved.

With your extensive experience in these matters, you know well that no project you review
is ever absolutely without flaw. As stated in the attached Long Beach Press Telegram editorial
entitled “Seal Beach Development Plan Preserves Public Access” (October 14, 2013), this project
has some imperfections and is not “perfect” for neither the City, nor BCP and even the Coastal
Commission. However, as the article rightfully concludes, it is a “fair compromise” that will finally
end the inertia of this 46 year saga that has been a dismal waste of a valuable public asset. Please,
do not allow this waste to become a legacy.

Conclusion
For all these reasons and more, Bay City Partners respectfully asks the Commission to
approve the application for permit.

Very truly yours,
Digitally si d by Edward D Selich
Edward D O crmtdward D Seleh. 00,
. email=edselich@roadrunner.com,
=US
Sel I c h cDate: 2013.11.04 08:58:17 -08'00"

Edward D Selich
Bay City Partners, LLC

cc: Dr. Charles Lester, Executive Director
Teresa Henry, South Coast District Manager
Fernie Sy, Coastal Analyst
Hope Schmeltzer, Chief Counsel
Jamee Jordan Patterson, Supervising Deputy Attorney General
Mayor Gary A. Miller
Mayor Pro Tem Ellery A. Deaton
Councilman Gordon A. Shanks
Councilman David W. Sloan
Councilman Michael P. Levitt
Jill Ingram, City Manager
Jim Basham, Director Community Development




Long Beach Press Telegram

Seal Beach development plan preserves public access:
Editorial

Posted: 10/14/13, 7:32 AM PDT]|

At the mouth of the San Gabriel River in Seal Beach sits a rare California jewel, a nearly 11-acre
slice of undeveloped land with views across the channel into the gleaming Pacific Ocean.

Plans to build an open space park and more than two dozen homes there aren’t ideal, but the
California Coastal Commission should allow developers to move forward with the promise this
treasure largely stays in community hands.

A former power plant that shuttered more than four decades ago, the chain-linked property is now
lined by a paved trail used regularly by skateboarders, bikers and runners. Nearby sits a small
sandbank where folks play catch with their dogs.

Nobody in the community has ever wanted to see this picturesque land filled up with ugly, cookie-
cutter homes or blocked from public use. But in 2003 a private developer snapped it up and the
wrangling began.

After years of negotiations and lawsuits, the city of Seal Beach and landowner Bay City Partners —
managed by Newport City Councilman Ed Selich — finally came up with a plan to build 32 single-
family homes there. Each of the homes would be no more than 25 feet high and be individually
designed, so as not to look like an Irvine-style planned community.

As part of the deal, the developer promised to donate 6.4 acres for a park with a rest area, bicycle
racks and nature center at the end of the San Gabriel Valley River and its trail. Thousands of bikers
hit the trail every year, riding down from suburban neighborhoods like Pico Rivera to the beach.

But the final stamp of approval on this plan must come from the California Coastal Commission,
the agency that regulates seafront development. Established by a 1972 voter initiative, the
commission’s most important mission has been to protect public access to California’s beaches and
it has done a good job of that.

The proposal that is expected to come before the commission in November offers a fair
compromise.

Although the commission has yet to vote, its staff has already recommended that the commission
deny the application.



Though commission staff rightly questions some of the agreements fine print, their main argument
boils down to this: the commission should not hand over land to a few dozen (assumed wealthy)
homeowners and exclude tens of thousands of others the chance to enjoy the beach.

We agree with the principle that the shores should be for all, but disagree with the denial. This
proposal does provide adequate public access.

The staff argues that the proposal fails to “maximize public opportunities” for coastal access and
recreation and offers up a few suggestions that range from RV parks to boat repair shops. It also
points out that recreational uses, particularly boating, and ones that accommodate visitors such as
hotels should take priority. While we sympathize with the intent to increase the public’s access to
the shore, we don’t want to see this proposal die.

Better that there’s a park and some homes than a luxury hotel or a yacht club, which according to
the commission’s logic would be a higher priority though much more likely to limit who visits the
beach than the current deal.

The commission should approve the proposal.



CITY HALL 21'F EIGHTH STREET
SEAL BEACH, CALIFORNIA 90740
(562)431-2527 « www.sealbeachca.gov

November 4, 2013 F2 3 a

Mary Shallenberger, Chair
Honorable Coastal Commissioners
California Coastal Commission

45 Fremont Street, Suite 2000

San Francisco, CA 90105

Re:  Application No. 5-13-003 (City of Seal Beach, Bay City Partners & Marina Beach
House)

Hearing Date: November 15, 2013
Agenda Item: 23a
Dear Chair Shallenberger and Commissioners:

The City of Seal Beach respectfully requests Commission approval of the above
application, which proposes the subdivision of the former power plant (DWP) site and the
creation of a 6.4-acre public, passive natural coastal park and a 4.5-acre 32 lot residential
development.

In 2011, the Commission approved the City’s River’s End Staging Area (RESA), a public
oceanfront recreational facility that the City recently constructed adjacent to the beach and the
San Gabriel River. The RESA has become a popular staging area for windsurfers and provides
parking for beachgoers and a key segment of the “Mountains to the Sea” bike trail which is used
by cyclists and pedestrians who recreate along the San Gabriel River. The proposed project on
the adjacent inland DWP site now completes the City’s vision for this area by creating a unique
passive natural coastal park, conceived in part with input from the Commission’s biologist, and
ensures that the portion of the bike trail astride the park and driveway access to the RESA
parking lot remain open and transferred in fee to the City at no cost. The City is very proud of
this project, and your Commission’s approval will end 47 years in which a weed covered lot,
consisting of 8 separate parcels, has remained idle and fenced.

A copy of this letter has also been provided to Staff in the South Coast District Office.




The City has prepared this letter because the Staff’s analysis and recommendation of
denial are fundamentally flawed, not grounded in reasonable assumptions, and not supported by
the law or substantial evidence in the record before you. To assist you, we offer the following
points:

Coastal Resource Benefits Lost by the Staff Recommendation

As noted, in September 2011, the Commission approved the RESA, which includes a
number of public access improvements funded by your sister state agency, the Los Angeles and
San Gabriel Rivers and Mountains Conservancy (RMC). The approval included restriping a 115
space parking lot, native landscaping around the perimeter of the lot, a sidewalk, and a
remodeled restroom and picnic/bench facilities. It also included river trail improvements along
the San Gabriel River, including a segment of the bike trail that currently runs through the
subject property, which is owned by Bay City Partners.

As a condition of a Settlement Agreement resolving eminent domain litigation, Bay City
Partners agreed to lease the City for $1 annually a Driveway Parcel, which provides the sole
vehicle access to the RESA parking lot, and a Bike Trail Parcel, which provides the bike trail
segment through the subject property. The Settlement Agreement provides for conveyance of
the Driveway and Bike Trail Parcels to the City, as well as the 6.4-acre visitor-serving Open
Space area, upon issuance of a CDP for the residential project proposed here. Importantly,
however, the Lease also provides that it will terminate on March 31, 2015 or, if the project is
denied, 30 days after denial, whichever is earlier.

The Staff Report, therefore, does not spell out the real adverse consequence of accepting
its denial recommendation. The driveway would be lost, so there would be no vehicular access
to 115-car RESA parking lot. More importantly, that would eliminate a significant portion of the
parking available for beachgoers which is 21% of the overall beach parking in the City, with the
closest lot being 9 blocks away. A key segment in the “Mountains to the Sea” river trail would
be lost and the existing gate closed and locked, foreclosing bike and pedestrian access over the
trail. The City would lose valuable open space it could not afford to purchase and the
opportunity for that area to be transform into a highly valued regional coastal resource. The
subject property would continue to be fenced and covered with weeds. This would be a truly
horrible result for a project that provides substantial public benefits and coastal resource
protection.

A Natural Coastal Park Makes Far More Sense Than Staff’s Recommended Active Sports
Tield

The Staff Report dismisses the proposal to develop the 6.4 acre open space area into a
natural coastal park for reasons that we believe make very little coastal sense. It states:
“[B]ecause of its superior location along the coast and adjacent and nearby public recreational
and access amenities that could support more active public uses, there are better uses suited for
the subject site.” This includes an “active park (i.e. including sports fields, playgrounds, etc.).”
(Staff Report, p. 15.)
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In contrast, the Staff Report accurately describes the amazing natural coastal park
proposed here. It also is important to underscore that this park was conceived with the benefit of
valuable input from the Commission’s Staff Biologist. The Staff Report explains:

“The future passive open space park will consist of four (4) native plant
communities: Coastal Sage Scrub, Native Grasslands, Riparian/Ireshwater Marsh
and Coastal Trees. Additionally, the passive open space park will contain the
following;: two (2) water quality treatment arcas that are designed to have a dual
function to treat runoff from both the passive open space park area and the
residential area and serve as part of the riparian area; a Vista Rest Area and
Interpretative Center with a seat wall with shaded trellis, bicycle racks and
interpretative elements; a decomposed granite trail through the open space;
benches, a picnic area; San Gabriel River Trailside Signage; a San Gabriel River
Trailside Rest Area located at the entrance to the passive open space park from
the San Gabriel River Trail that will provide benches, a shade trellis, trash cans,
drinking fountains and bicycle racks; pedestrian entrance from the RESA Parking
Lot; and other pedestrian entrances from surrounding adjacent areas.” (Staff
Report, p. 7.)

Other communities have embraced with pride the restoration and/or creation of wetlands
and other sensitive habitats along rivers and areas where they empty into the ocean — the Ballona
Wetlands and flood control channel, the Bolsa Chica Wetlands and East Garden Grove-
Wintersburg Flood Control Channel, and recent efforts involving the channelized Los Angeles
River. The City of Seal Beach wishes the Commission to understand that this is its opportunity
to celebrate its own regional coastal habitat in a public open space/park setting — the terminus of
a river that spans from the San Gabriel Mountains to the ocean, where the prize for the bike rider
at the end of his/her journey from inland areas or from the City of Long Beach is the mouth of
the San Gabriel River, the beach and ocean, and on this site, astride the River, a serene passive
regional coastal park as a respite.

This is the perfect spot and opportunity for a natural coastal park, not an active sports
field and not a playground, as the Staff Report suggests.

After Considerable Study, Visitor-Serving Commercial is Not a Feasible Use on this Site

The Staff Report ignores the City’s efforts to explore activating a visitor-serving
commercial use on this property. The City’s experience, after many years, is that you do not just
put a visitor-serving commercial use anywhere. Rather, you need to determine first whether it
makes sense and is feasible. That is exactly what the City has done with the DWP site.

The City tried for a number of years to encourage traditional hotel development on the
property. On four occasions, expert consulting firms prepared studies to evaluate the feasibility
of a hotel or other visitor-serving commercial uses. Each study concluded that such uses would
be infeasible because of the nature and location of the site. (PKF 2003, 2009, 2012 and Kosmont

Peer Review 2011.)
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In its 201 1peer review study, Kosmont Companies explained that PFK’s 2009 study
analyzed four hotel development scenarios and determined that each would be “financially
infeasible as the projected net operating income would not be sufficient to secure development
financing, and equity returns would be too low to encourage developer investment.” Kosmont
added two traditional hotel alternatives to the analysis and concluded that those alternatives too
“are financially infeasible.” (Kosmont, p. 32.)

In its 2009 analysis, PKF explained:

“In a previous study performed in 2003, PKF Consulting concluded that the development
of a hotel as determined by the Specific Plan would not be feasible at the site due to its
location in a highly residential area, lack of visibility, and difficulty of access, amongst
other reasons.

The 2009 study then analyzed potential visitor-serving commercial uses other than hotel to
determine their viability at the subject site. Among other things, PKF noted:

o Current demographics, visitor profile, and existing development in the City of
Seal Beach do not support the addition of retail or office space at the subject’s
location at this time;

e Though the site is located on the water, this portion of the San Gabriel River is a
non-navigable waterway, therefore, excluding all potential water/marine related
uses;

e The subject site is located on a high residential area and fairly distance to the
main entertainment district of Seal Beach;

e There are several restaurants and shops across the River that are not performing
too well due in part to their location and accessibility; and

e There is sufficient supply of Visitor-Serving uses in the City of Seal Beach and
surrounding neighborhoods based on the current visitor profile.” (PKF 2012, pp.
1-2.)

PKF specifically analyzed the following: bed and breakfast/hostel, marine related uses,
bicycle/skateboard/surfboard rentals, beach equipment rentals, visitor serving specialty retail,
beach oriented markets, and restaurants. Interestingly, these are the same uses that the Staff
Report asserts — with no support — are higher priority visitor-serving uses that could be
developed on the site. (Staff Report, pp. 2-3 “hotels, including lower cost overnight
accommodations, bed and breakfast use; commercial recreation uses such as an RV park, and
marine commercial uses, restaurants, bike and surfboard rentals, and souvenir shops.”) Quite the
contrary, PFK concluded:

“, .. it is our opinion that there is sufficient supply of visitor-serving uses in the area. In

addition, although the site is bordered by a water stream and close to the beach, the non-
navigability of the water stream makes any marine or water related uses not possible at
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the site. Further, the portion of the site which allows for visitor-serving purpose is fairly
distant from the beach to be appealing for any beach related purposes. The subject site is
located within a mostly residential area and the area surrounding the site, composed
mainly of residences, makes the site less desirable for commercial visitor serving uses.”
(PKF 2012, p. 6.)

The City, through its General Plan, has concentrated its visitor-serving commercial uses
in areas of our community where it makes sense by applying sound land use planning principles
and standards. The DWP property, unfortunately, does not make sense for that type of use as it
meets none of these standards. It is not enough for the Staff Report to baldly suggest that such
uses are feasible. The expert evidence — in fact, the only evidence -- overwhelmingly concludes
otherwise. The City proactively explored those uses before reaching the conclusion that they do
not work here and that the proposed development instead makes sense for this site.

The City wishes to emphasize that the Staff Recommendation would not lead to
development of visitor-serving commercial uses on this property. It would, instead, condemn the
property to remain a fenced, undeveloped weed lot, much like it has remained for the past 47
yeatrs. For the last 30 years, while zoned for visitor-serving use, not one proposal has come forth
from the development community for a hotel or other commercial use. On this issue, the Staff
Report is not realistic or supported, and would simply result in sacrificing the significant coastal
resources benefits this project would provide.

The City is a Proper Co-Applicant

The Staff Report also argues that the City is not a proper co-applicant because it would
not acquire fee title to the passive open space area unless the Commission approves the project.
This argument is legally wrong and, in any event, we believe that the Commission would want
the City to be a co-applicant and, as the transferee of the property, to bound by its decision. This
argument is off-base for several reasons.

First, the application filed by the City and Bay City was submitted and then accepted by
Staff as complete some time ago. If Staff had a problem with the sufficiency of the City’s legal
interest in the application/development, it could and should have stated so, but did not. It is too
late to raise a question regarding the City’s status as a co-applicant.

Second, Section 30601.5 of the Coastal Act specifically addresses applications filed by
applicants who are holders of a less-than-fee interest. This is not a novel circumstance. Lessees
and option holders often apply to the Commission for permit approval even though at the time
they do not have a fee interest in the property. Section 30601.5 provides:

“Where the applicant for a coastal development permit is not the owner of a fee
interest in the property on which a proposed development is to be located, but can
demonstrate a legal right, interest, or other entitlement to use the property for the
proposed development, the commission shall not require the holder or owner of
any superior interest in the property to join the applicant as coapplicant. All

12805-0002\16548806v1.doc



holders or owners of any other interests of record in the atfected property shall be
notified in writing of the permit application and invited to join as coapplicant. In
addition, prior to the issuance of a coastal development permit, the applicant shall
demonstrate the authority to comply with all conditions of approval.”

This provision makes clear that the City is a proper co-applicant. If the City itself had applied
simply to develop the passive park, it could have done so based on its existing legal interest
(discussed below), but would have had to invite Bay City Partners to join as a co-applicant.
Conversely, had Bay City Partners applied just to develop the park, or to develop the park as a
part of the overall project, it would have had to invite the City to join as a co-applicant. And, if
there was any question, it could be addressed by permit condition.

Third, the City here is not a mere regulator. Its decision to be a co-applicant is based on
its legal interest in the property, which is both a fee interest and a no-fee legal interest under both
the Settlement Agreement and the Development Agreement between the City and Bay. As to the
fee interest, the City owns a 7600 sf area adjacent to the corner of Marina Drive and 1st Street
which is necessary for the development proposed. Under the Development Agreement (para.
2.6) and the Settlement Agreement (para. 5.A(3)), if the Commission approves the project, the
City is obligated to quitclaim that area to Bay City for use in connection with the development
proposed.

As to the City’s legal interest in the park, under the Development Agreement (2.1-2.2)
and Settlement Agreement (para. 5.B), if the Commission approves the project, Bay City must
quitclaim at no cost fee title to the open space area to the City for deed restricted future open
space and park uses.

Thus, the City unquestionably has a fee interest in the application and also a legal interest
which is even more certain than the legal interest of an option holder since the City (unlike a
private property) is bound by the Settlement Agreement and the DDA.

Finally, if the Commission approves this project and wants to insure that the 6.4-acre area
will remain both open space and a natural coastal park, what better way to accomplish that than
having the City as a co-applicant and directly bound by the approval and any conditions
imposed.

The Existing Boat Repair and Dry Boat Storage Business on the Adjoining Parcel Would
be Unaffected by This Project

The Staff Report makes much of a small existing small boat repair and dry small
trailerable boat sales and storage business located between the property and San Gabriel River.
It asserts that “the introduction of a residential subdivision, especially large lot, detached single
family residential lots, adjacent to an existing recreational boating support use introduces a
potential land use conflict [which] could ultimately result in the elimination of the higher priority
use.” (Staff Report, p. 14.)
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There is no evidence that supports this conclusion. The Staff Report does not explain that
this business already shares its own parcel with an existing large single-family residence and
separate apartment unit. It also does not explain that the business sits across the street, Marina
Drive, from a complete block of existing residential uses and a block from the residences along
1* Street. The business itself is oriented to the River and Marina Drive, not this property. The
biggest constraint facing this existing boat support use is the fact that the parcel on which it is
located is very small, the business has but a couple of boats in its inventory, and it faces
considerable competition from the existing, more substantial boat repair and dry boat storage
facilitics on the other side of the River in nearby Los Alamitos Bay. It is also worth noting that
the River is not navigable; this particular business could be located anywhere.

The Project, as Conditioned, Will be Consistent With the Public Trust

Finally, the Staff Report states that the proposed residential use would be located on a
portion of the property which currently is subject to a public trust easement, and that residential
is, generally, is not a permissible public trust use. (Staff Report, p. 2.) The public trust,
however, will not be an impediment to the development proposed here.

The 32-lot residential subdivision proposed would occupy the northern 4.5 acres of the
property. Of this, Lot 1, a 1.168 acre parcel, is currently encumbered by the public trust
casement. This lot is an “orphan” parcel, located on Marina Drive, disconnected from the River,
and sandwiched between two other parcels. It has no water or habitat value. The expert studies
discussed above make clear that visitor-serving commercial is not a feasible use on this portion
of the property.

Bay City Partners has therefore applied to the State Lands Commission to exchange Lot 1
(1.168 acres) for other privately owned land, Lots 6 and 7 (4.1 acres), which are far better suited
to establishing and perpetuating public trust uses. The public trust exchange area includes:

e A significant portion of the passive public open space area;

e  Within the natural coastal park, habitat areas (wetlands, native grasslands and
coastal sage scrub), a vista rest area and interpretive center, walking trails, bike
racks and benches;

e The bike path along the San Gabriel River;

e The river bank with seasonal beach and areas for hand carried watercraft access,
and

e A portion of the submerged water area within the San Gabriel River adjacent to
the river bank.

The City understands that the developer would not effectuate the exchange without
assurance first that it has a project approval. This makes sense. Thus, the simple course is for
the Commission to condition the project to require Bay City Partners to provide a copy of a land

12805-000211654886v1.doc



exchange agreement before permit issuance to demonstrate that the residential portion of the
development is free of any public trust easement.

Conclusion

For all these reasons, the City of Seal Beach respectfully asks the Commission to approve
the application for permit.

Very truly yours,

Nl
Gary?/ﬁllcr, Mayor

cc: Dr. Charles Lester, Executive Director
Teresa Henry, South Coast District Manager
Fernie Sy, Coastal Analyst
Hope Schmeltzer, Chief Counsel
Jamee Jordan Patterson, Supervising Deputy Attorney General
Mayor Pro Tem Ellery A. Deaton
Councilman Gordon A. Shanks
Councilman David W. Sloan
Councilman Michael P. Levitt
Jill Ingram, City Manager
Jim Basham, Director of Community Development
Edward Selich, Bay City Partners
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STATE COASTAL
s s COMNSERVANCY

Cakland/ California 94612

ATSS 36) )¢
GTATE €1F CALIFORNIA - KESOURUES AGENCY Telephone 1413) 4641

April 24, 1979

To the People of Seal Beach:

& .
The final report of the consultants to the Conservancy, the City of Seal
Beach, and the Seal Beach workshop participants is presented herein. We
are excited about the plan arrived at by the workshop participants and we
are proud to have helped in its formulation.

This is a very progressive public works project in that it is designed by
the community and satisfies both State coastal policies and community needs
while achieving the major goals of an economically self-sustaining project
which devotes the entire site on the ground to public uses. I am sure many
other communities will see this as a model approach.

The City of Seal Beach will be a major factor in the success of the p}an.
The Conservancy will continue to provide technical assistance and assist
with the selection of a developer and architect. The Citizens Action Com-
mittee has already done considerable follow-up on the workshop recommenda-
tions. Further refinements on the plan will undoubtedly be made over the
next two months by the City and in the approval process of the California
Coastal Commission. :

I would like to take this opportunity to offer special congratulations and
thanks to the many citizens and public officials who helped make this in-
novative process a Success.

erely, ; i .

Jo . Petrillo
ExeCutive Officer

5/7,'2; v
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WORKSHOP Z, January 10-11, 1979. For the second work-

shop, the planning team constructed an ingenious three-

dimensional model of the site with interchangeable
parts, on which the alternatives generated in Workshop ‘

1 were demonstrated. The variations showed the whole

scope of workshop proposals, from full park use to

intensive commercial development, with all the ranges ‘
of uses in between: restaurants, dance pavilions,

cultural center, motel, bike trails, fishing platform,

mini-convention center, nature trails, tidal pool,
residential. '

Participants also heard a detailed preliminary eco-
nomic feasibility discussion supportive of their
desires that the built portions of the site should

pay for the open space portions. _
In smali groups, participants then discussed what I
refinements of plan and economics alternatives they

wished, and had the opportunity to alter and mani-
pulate the 3=D model to tesi-how.their suggestions

might work in actuality.
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RESOLUTION KO, Soladdy

& RESOLUTION OF THE SEAL BEACH CITY COUKCIL ADOPTING
THE DEPARTMENT OF WATER AND POWER SPECIFIC PLAX

M{EREAS, 1m October, 1973, the City Counctl adopted & Lamd Use Elasent
to the Genersl Plan; snd

MHEREAS, the Land Use Element recommended the preparstion of & Specific

Plan for this site as an tmplementing measure to the Geners!
Plan; and

-

WHEREAS,

. { ¢
WHEREAS , ms%wm resyltad n 4 concapt of 70% open space and 30%
. development; and
MHEREAS, the City Council endorsed the 70-30 concept and refined the develop-
ment portion to include a quality hoteljand

WHEREAS, a Spacific Plan has been prepired which addressed the 70% cpen space
* and 30T hotel; and __,/

PSRRI

WIEREAS, o November 3, 1982, the Seal Beach Planning Commission held & public
bearing on the Oraft Specific Plan and by Resolution #1272 approved
and recommended to City Council adoption of the Specific Plan; and

WHEREAS, on November 22, 1982, the City Council held & public hexring on the
Specific Plan. '

NOH, THEREFORE, BE IT RESOLVED that the City Council hereby adopt the ,
Department of Water and Power Speacific Pln} attach ¥gto as Exhibit “A*,

AYES: Councilmamber(s

NOES: Counc{ Imember(s) A
ABSENT
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g
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SEC TfﬂN A: INTRODUCTION
AUIYEORITY AND SCOPE

ion of the DWP Specific Plan by the City of Seal Beach is suthorized by the

A, Tide 7, Division 1, Chapter 3, Articles 8 and 9 of the California Govermment

Code (Section 65450 et. seq.). Pursuant fo these mmm the Jﬁm ying
Commission may, or shall if so directsd by the City Cour )
Plans based on ihe Generel Plan and ﬁm’.ﬁ:@ of such
egislafon as may, in the judgment of te Pla
the systernatic exscutis the Such a Specific Plan mway include
al deta‘ied regulations, conditions, programs and proposed legisiation which mey
be necessary or convenient for the systemstic inplementation of each element of
the General Plan; and

] mgdmms, pmgam and
ing Commission, be required for

B. Division 24, Part I, Chapter 2, Articles 4 and 12 of the California Health snd
Safety Code which relate to the preparation and adoption of redevelopment plans
and ermendments thereto by the Redevelopinent Agency; and

Division 20 of the Califumia Puslic Resourses Code (which is mmown g8 the
California Coastal Act of 1976), Chapter 6, Axticle 2, Sections 30510, 30511 and
30513 which require the submission of zoning ordinances, roning distref maps
g actions to the Coastal Commission following local

or other implementin
govemment adoption.

ﬁf}fﬁm;&g of mmi 253 mdimm comprehensive project so as to ke sdvantage of the superior
environment which can result from futeprated community planning. The concepts, regulations
and conditions established by the DWP Specific Plan are intesded to provide for open space and
visitor servinyg land uses and development standards created specifically for selected portions of

DWP Specific Piax
LS. 1554 2 Revised through March 12, 1996
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1, € ion, program or portion thereof of the Specific Plan i for
ny reason held invalid or unconstitutional by any court of mmgetent junsdmmm
m@h mmgm s;‘iaﬂ be deemed & separate, distinct and independent p

i ity of such provision shall not affect the validity of §
Wﬁmmm heseof,

A seven (7) member Advisory Committee shall be established to provide citizen
imput and review of ali matters relating to this Specific Plan.

SECTION B: LAND USE DEVELOPMENT PLAN/
GENERAL DEVELOFPMENT STANDARDS

. LOCATION

185 ms,ﬁ“ wm@grﬂs gmwﬁe
oy pﬂ}-ﬂaﬂ ing gﬁmgmmﬂ standards for all land usss
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ty uses/functions,
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EXHIBIT A

SITE MAP - DWP SPECIFIC PLAN AREA

DWP Specific Plan
DAWPSI\DWREVISSS-1.6PLWA-15-96 10 Beviped pousgh March 12, 1998
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Contact Phone: (916)574-1850
Contact FAX: (916)574.1855

May 2, 2012

File Ref: SL.L51 /BLA120

City Planning Commission
City of Seal Beach

211 Eighth Street

Seal Beach, CA 80740

Honarable Chair and Commissioners:

It has been brought to the attention of the California State Lands Commission
(CSLC) that the Seal Beach Planning Commission is considering certifying a Final
Environmental Impact Report and Amendments to the General Plan, Specific Plan and
the Zoning Map in connection with 48-lot residential development along the San Gabriel
River. The proposed amendment (project) involves land generally bounded by Marina
Drive to the north, 1st Street to the east, the Rivers End Cafe/beach parking lot to the
south, and the San Gabrie! River to the west.

At this location, the State of California, acting by and through the CSLC, entered
into Boundary Line Agreements (BLAs) that established the boundary between state
owned tidelands and privately owned uplands. More specifically, a significant portion of
Assessor Parcel Number (APN) 043-172-13 is located waterward of the boundary as
established by BLA 84 and located within lands the state patented as Tideland Location
137. While fee title is held by private owners, there is a dominant public trust easement
associated with this parcel. This public trust easement was formally recognized as part
of BLA 120 and exchange agreement SLL51 (recorded on April 23, 1970, Orange
County Recorder's Office, Baok 9272, Page 102 - 200).

Based on a preliminary review of the conceptual site layout ptan (Exhibit 3-3)
from the Environmenta! Impact Report, a portion of lots 1, 2, 3, 4, 5, 6, 45, 46, 47, and
/) 48 appear to be subject to the public trust easement. CSLC staff does not object to the
sale of the parcels, however prior to a lot line adjustment or proposed residential use,
we recommend that the owner of the underling fee title seek a resolution with the CSLC

that will provide a resolution that is not inconsistent with the public trust easement over
the property.
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— RECEIVED Ta3A

| South Coast Region
NOV 0 7 2013 Petart 51302

November 7, 2013 CALIFORNIA

* November 2013 Coastal Commission Hearing _
e Agenda # 23a, Application #: 5-13-003, Bay Cily Partners, City of Seal Beach & Marina
i Beach House, Seal Beach

Dear Madame Chair Shallenberger,

i I am writing to respectfully request that you support staff’'s recommendation to DENY a

1 Coastal Development Permit for the proposed development of the Bay City Partners project
located in Seal Beach, Application # 5-13-003. Staff has once again done an outstanding job
in preparing this report, and has clearly delineated the facts and an historical account that
support this recommendation to DENY. This development, as proposed, clearly does not
conform to the Coastal Act. '

Iam concerned and a little suspicious that the Applicant is so bold as to put this proposal
forward to the Commission in its current state when it is apparent that they have much
work to resolve the issues so plainly and accurately laid out by staff. I hape that future
discussions between the Applicant and staff are productive, and that a revised project
evolves that adheres to the law of the Coastal Act with all the loose ends tied up (such as
the matter of the lot line adjustment and proposed passive park in an area absent of
sensitive habitat].

I have lately observed via webcam and/or have been present at Coastal Commission
hearings and my respect for all you do is enhanced multiple times over. I’'m counting on
you and the other Commissioners to uphold the Coastal Act, and in the matter of this
proposal, I sincerely hope that you support staff's recommendation to DENY.

Thank you for your hard work and all you do! You are an awesome Commission Chair!
Sincerely, /
Dorothy Kraus

10 Wild Goose Court

Newport Beach, CA
949-337-6651

Received Nov-07-13 02:36pm From-349 €12 7521 To-Callfornia Coastal Page 002
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South Coast Region
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‘; November 7, 2013 CALIFORNIA
| COASTAL COMMISSION
Subject:
o November 2013 Coastal Commission Hearing
o Agenda # 23a, Application #: 5-13-003, Bay City Partners, City of Seal Beach & Marina
Beach House, Seal Beach

Dear Commissioner Cox,

I am writing to request that you support staff’'s recommendation to DENY a Coastal
Development Permit for the proposed development of the Bay City Partners project located
in Seal Beach, Application # 5-13-003. Staff has once again done an outstanding job in
preparing this report, and has clearly delineated the facts and an historical account that
support this recommendation to DENY. This development, as proposed, clearly does not
conform to the Coastal Act.

I'am concerned that the Applicant believes this application is ready for prime time, and has
put this proposal forward to the Commission in its current state. This doesn’t seem like a
good usc of limited staff resources or of Coastal Commission hearing time when it is
apparent that the Applicant has a goodly amount of work to resolve the issues so plainly
and accurately laid out by staff, in order to come into conformance with the Coastal Act.

I realize what a challenge it is for you and the other Commissioners to uphold the Coastal
Act. And, | know it's a huge responsibility with ongoing and often competing outside
influences surrounding important items put before the Commission. I am counting on you
to uphold the Coastal Act in this matter, and sincerely hope you support staff's
recommendation to DENY this application in its current state.

I also hope that future discussions between the Applicant and staff are productive, and that
a revised project evolves that adheres to the law of the Coastal Act with all the loose ends
tied up (such as inappropriate use of an oceanfront project site for private residential use
which is inconsistent with the priority land use policies of the Coastal Act, the matter of the lot
line adjustment, and that the proposed passive park is in an area absent of sensltive
habitat).

Again, thank you for your hard work and all you do! And a belated ‘Congratulations’ for
your appointment to the Commission.

Sincerely,

Dgrothy Kraus %
f 10 Wild Goose Cou

Newport Beach, CA
949-337-6651

Recelved Nov-07-13 02:36pm From~949 612 7521 To-Callfornia Coastal Page 003
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NOV 0 7 2013 }chuh/» S L

November 7, 2013 CALIFORNIA
COASTAL COMMISSION

Subject:

e November 2013 Coastal Commission Hearing

e Agenda # 23a, Application #: 5-13-003, Bay City Partners, City of Seal Beach & Marina
Beach House, Seal Beach

Dear Commissioner Garcia,

1 am writing to respectfully request that you support staff's recommendation to DENY a
Coastal Development Permit for the proposed development of the Bay City Partners project
located in Seal Beach, Application # 5-13-003. Staff has once again done an outstanding job
in preparing this report, and has clearly delineated the facts and an historical account that
support this recommendation to DENY. This dcvclupmem: as proposed, clearly does not
conform to the Coastal Act.

,; I am concerned and somewhat intrigued that the Applicant believes this application is

! ready for prime time, and has put this proposal forward to the Commission in its current
state. This doesn’t seem like a good use of Coastal Commission hearing time when it is
apparent that the Applicant has a goodly amount of work to resolve the issues so plainly
and accurately laid out by staff, and come into conformance with the Coastal Act.

I realize what a challenge it is for you and the other Commissioners to uphold the Coastal
Act. And, | know it's a huge responsibility with ongoing and often competing outside
influences surrounding important items put before the Commission. I am counting on you
to follow through and uphold the Coastal Act. I sincerely hope you support staff's
recommendation to DENY this application in its current state.

1also hope that future discussions between the Applicant and staff are productive, and that
arevised project evolves that adheres to the law of the Coastal Act with all the loose ends
tied up (such as the matter of the lot line adjustment and proposed passive park in an area
absent of sensitive habitat).

Again, thank you for your hard work and all you do! And a bclated ‘Congratulations’ for
your appointment to the Commission. You are my representative!

/(/‘-Mza

icerely,

Dorothy Kraus
10 Wild Goose Court
Newport Beach, CA
949-337-6651

Recelved Nov-07-13 02:36pm From-949 612 7521 To-California Coastal Page 004
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November 7, 2013 ‘ CALIFORN!A
. COASTAL COMMISSION
Subject:

e November 2013 Coastal Commission Hearing
= Agenda # 23a, Application #: 5-13-003, Bay City Partners, City of Seal Beach & Marina
Beach House, Seal Beach

Dear Commissioner Vargas,

I am writing to respectfully request that you support staff’s recommendation to DENY a
Coastal Development Permit for the proposed development of the Bay City Partners project
located in Seal Beach, Application # 5-13-003. Staff has once again done an outstanding job
in preparing this report, and has clearly delineated the facts and an historical account that
support this recommendation to DENY. This development, as proposed, clearly does not
conform to the Coastal Act. :

I am concerned and somewhat puzzled that the Applicant believes this application is ready
for prime time, and has put this proposal forward to the Commission in its current state.
This doesn’t seem like a good use of limited staff resources or the Commission’s time when
it is apparent that the Applicant has a goodly amount of work to resolve the issues so
plainly and accurately laid out by staff, and bring the proposal into conformance with the
Coastal Act.

I realize what a challenge it is for you and the other Commissioners to uphold the Coastal
Act, and that it's a huge responsibility with ongoing and often competing outside influences
surrounding important items put before the Commission. 1 am counting on you to uphold
the Coastal Act in this matter, and sincerely hope you support staff's recommendation to
DENY Bay City Partners application in its current state.

I also hope that future discussions between the Applicant and staff are productive, and that
a revised project evolves that adheres to the law of the Coastal Act with all the loose ends
tied up (such as the matter of the lot line adjustment and proposed passive park in an area
absent of sensitive habitat).

Again, thank you for your hard work and all you do! And a belated ‘Congratulations’ for
your appointment to the Commission.

LT

Singerely,

Dorothy Kraus
10 Wild Goose Cou
Newport Beach, CA
949-337-6651

Received Nov-07-13 02:36pm From-949 612 7521 To-California Coastal Page 005




From: Mary Parsell

To: Sy, Fernie@Coastal

Subject: 5-13-003 Nov. 15, 2013 Bay City Partners
Date: Friday, November 08, 2013 1:27:26 PM
Fernie Sy

Will send hard copies to your office
This is for your information.

El Dorado Audubon Society
California Chapter of The National Audubon Society
PO Box 90713
Long Beach, CA 90809

November 7, 2013

RE: City of Seal Beach, Bay City Partners, LLC & Marina Beach House
5-13-003, November 15, 2013, Newport Beach, CA

California Coastal Commissioners
and staff

Honorable Commissioners:

The "DWP" property is a unigue and beautiful site on the San Gabriel River and the Pacific
Ocean. Scenic views of the coast of Long Beach, the port, Palos Verdes, open ocean and
Catalina Island. The Coastal Conservancy funded a study of the site many years ago. The
community wanted a park then and now. The design ended up being 70% park and 30%
commerical visitor serving use to pay for the park. The site is continuing "disked" which
interferes with bird, insect, plant and animal use and interferes with a good biological
assessment of the site. Even so wildlife is observed there due to its proximity to river &
ocean.

Historical photos show that the entire area was part of the once vast 2,400 acres of the Los
Cerritos Wetlands. Los Cerritos Wetlands is an Audubon California Important Bird Area, just
up the San Gabriel River the other side of Pacific Coast Highway.*2 Approximately 170 acres
of LCW is in public ownership (Los Cerritos Wetlands Authority and City of Long Beach)

We agree with the CCC staff report DENY this project. A unigue and beautiful spot with
views of coast of Long Beach, port and Palos Verdes, wide open ocean and Catalina.
We support a passive park, however, there is no guarantee that a passive park will be


mailto:mfp2001@hotmail.com
mailto:Fernie.Sy@coastal.ca.gov

built*2.

We support the staff report on the following issues: *3

Public Trust Easement issues must be officially resolved first with State Lands Commission.
Vacating first street in two places will impede public access (lease for one part is only 4 yrs
at $900,000.)

There has been unpermitted development including continual disking of the site with no
consideration of the bird, insect, animal, plant life being taken into consideration.

Did not conform with CEQA though CCC staff sent letters

*1 Los Cerritos Wetlands Authority and the City of LB owns approximately 170 acres and a
Conceptual Restoration Study is currently underway. (see www.lcwetlands.org)

*2 "Relating to the proposed project there is no guarantee that the passive park will be built
nor has a phasing plan been submitted indicating and guaranteeing that the passive park will
be constructed prior to or concurrent with the construction of lower priority residential

use..

*3 from report "The CCC staff is recommending denial of the project because:

a. the residential subdivision is an inappropriate of an oceanfront site inconsistent with
visitor serving commercial, recreational and coastal access for greater public enjoyment of
the coast.

b. public trust easement

c. lot line adjustment with boating support facility creates conflict with continuing Coastal
Act use"

Sincerely,

Mary Parsell
1st Vice President and Conservation Chair

mfp2001@hotmail.com


http://www.lcwetlands.org/
mailto:mfp2001@hotmail.com
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November 4, 2013 NOV 0 5 2013

CALIFORNIA
TO: California Coastal Commission COASTAL COMMISSION
Orange County Area Supervisor Mr. Karl Schwing
200 Oceangate, Suite 1000
lL.ong Beach, CA. 90802-4302

FROM: Charles Feenstra, former senior building official, city of Seal Beach
721 Bayside Drive
Seal Beach, CA. 90740

SUBJECT: Former DWP siteSeal Beach, CA. 90740
Dear Mr. Schwing:

1 worked for the city of Seal Beach for over 26 years, from 1977 to 2003. | worked with Lee
Wittenburg who was one of the planning directors.

My first job, as a building inspector, was to oversee the clean up of the former DWP property at
1st. Street and Marina Drive. The demolition of the three cooling pits, which at the time, were
filled with water and covered with old rotten power poles to keep people from falling in. There
were also pits covered with asbestos materials. All the materials, on site, were removed to a
toxic waste dump in Casmalia, CA. ! was in charge of counting the truck loads and making sure
the contents of the trucks were properly covered. At that time, the Orange County Health
Dept. was also overseeing the project. After the removal, the health dept. gave the approval to
cover the site with 7 feet of tested, clean soil. The driveway to the public beach at 1st St. and
Ocean Ave. belonged to DWP and they had allowed the city of Seal Beach to use the driveway
to access the beach.

After the clean-up, 1 was also in charge of overseeing the construction of the restrooms, storage
vard and the restaurant on the Seal Beach beach on the back of the DWP property, which was
approved by you and Peter Douglas. The bike trail was originally a maintenance road for the
DWP vehicles and equipment.

After the cleanup, | worked with four (4) other planning directors. DWP put the site up for sale
and the city zoned it for a hotel. The community was totally against having a hotel on the site
due to the impact a hotel would create plus the site was not large enough to accomodate
sufficient parking. 1also live in the city and have been involved in many development projects,
including the Hellman condo project. | have a very good rapport within the community.

The DWP Partners were the winners of the bid for the property and they are all aiso residents of
Seal Beach. They have come up with a housing project, which, after many public hearings, has

1




acres to the city for an open park on the housing site.

The boat yard, on the west side of the property, has no environmental impact to the project. It has
never been a nuisance to the neighborhood or the condos across the street. There will also be a wall
built around the boat yard.

This project, as opposed to the similar Long Beach site, across the river, will have more facilties for the
public and will be more of a useful public facility.

Myself and Lee Wittenburg have worked with you in the past and after all the pros and cons, our
projects have been approved by staff as being public friendly. You have proven yourself to be fair in
the past and the city of Seal Beach community are all behind this project. Since 1975, this area has
been a unusable eyesore due to the restrictions. We would like to finally have it improved.

Thank you, §

Charles Feenstra

721 Bayside Drive
Seal Beach, CA. 90740
(562)596-5651

P.S. Karl, could you please share this with the commissioners, | don’t want to be into trouble due to
the ex-parte communication requirements.
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* appointment date
**appointment expiration date

Charles Lester, Executive Director

EX PARTE COMMUNICATION REQUIREMENTS

As of January 1, 1993, significant new ex parte requirements affecting communications with Commissioners went into
effect. (Public Resources Code, sections 30319-30324.) These stringent new provisions of law may have serious
consequences. Anyone wishing to communicate with a Commissioner about any matter pending before the
Commission should read and abide by the guidelines below. The following guidance covers most of the new
requirements.

No written materials should be sent to Coastal Commissioners unless the Commission staff receives
copies of all of the same materials at the same time.

All materials transmitted to Commissioners should clearly indicate (e.g., on the cover page or envelope)
that they have also been forwarded to the staff. Materials that do not show that copies have been
provided to staff might not be accepted, opened or read by Commissioners. In these cases, no ex parte
communication has occurred.

Messages of a non-procedural nature (e.g., substantive) should not be left for a Commissioner. These
include telephone, FAX, telegraphic or other forms of message.

All oral or written communications of a non-procedural nature by an "interested person" that are not
made according to the above procedures are ex parte communications which are prohibited unless

publicly reported by the Commissioner. If the Commissioner does not report the communication, the
Commission's action that was the subject of the communication may be revoked and penalties may
result.

Coastal Commission decisions must be made on the basis of information available to all commissioners
and the public. Therefore, copies of communications made to Commissioners that are forwarded to staff
will be included in the public record. Public records are available for inspection at Commission meetings
or in the Commission's office.

NOTE: The purpose of these legal requirements is to protect due process and fairness in the Commission's
decision-making process. Failure to follow them could lead to fines, revocation of permits and substantial
costs. Click the link for a copy of the ex parte disclosure form, If you have any questions, you can contact

Commission legal staff at (415) 904-5220.

Get Acrobat Reader | Conditions of Use | Privacy Policy
Copyright © 2012 State of California
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EDMUND G. BROWN, JR., Governor

STATE OF CALIFORNIA - NATURAL RESOURCES AGENCY
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200 Oceangate, 10th Floor
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- —— Date: October 31, 2013

IMPORTANT PUBLIC HEARING NOTICE
COASTAL PERMIT APPLICATION

PERMIT NUMBER: 5-13-003
APPLICANT(S): Bay City Partners, LLC, City of Newport Beach, & Marina Beach House

PROJECT DESCRIPTION:
Subdivision of a 10.9 acre former power plant (DWP) site into two parcels; creation of a passwe open space

park master plan for the 6.4 acre remainder parcel and construction of a thirty-two (32) lot residential
development on the 4.5 acre parcel. The development also includes lot line adjustment, street vacation and

residential infrastructure.

PROJECT LOCATION:
Soutwest corner of 1* Street and Marina Drive, Seai Beach (Orange County)

HEARING DATE AND LOCATION:

DATE Friday, November 15, 2013

TIME Meeting Begins at 8:00am ITEM NO: F23a
PLACE City of Newport Beach

100 Civic Center Drive, Newport Beach, Ca 92660
PHONE  «(415) 407-3211

HEARING PROCEDURES:

This item has been scheduled for a public hearing and vote. People wishing to testify on this matter may appear at
the hearing or may present their concerns by letter to the Commission on or before the hearing date. The Coastal
Commission is not equipped to receive comments on any oficial business by electronic mail. Any information

relating to the official business should be sent to the appropriate Commission office using U.S. Mail or courier
service.

AVAILABILITY OF STAFF REPORT
A copy of the staff report on this matter will be available no later than 10 days before the hearing on the Coastal

Commission's website at http://www.coastal.ca.gov/mtgecurr.html. Alternatively, you may request a paper copy of the
report from Fernie Sy, Coastal Program Analyst, at the South Coast District Office.

SUBMISSION OF WRITTEN MATERIALS:
If you wish to submit written materials for review by the Commission, please observe the following suggestions:

- We request that you submit your materials to the Commission staff no later than three working days before the
hearing (staff will then distribute your materials to the Commission).

" - Mark the agenda number of your item, the application number, your name and your position in faver or opposition
to the project on the upper right hand corner of the first page of your submission. If you do not know the agenda
number, contact the Commission staff person listed on page 2. :

- If you wish, you may obtain a current list of Commissioners' names and addresses from any of the Commission's
offices and mail the materials directly to the Commissioners. If you wish to submit materials directly to
Commissioners, we request that you mail the materials so that the Commissioners receive the materials no later than
Thursday of the week before the Commission meeting. Please mail the same materials to all Commissioners,
alternates for Commissioners, and the four non-voting members on the Commission with a copy to the Commission

staff person listed on page 2.

- You are requested to summarize the reasons for your position in no more than two or three pages, if possible.
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} California Coastal Commission NOV 12 2013
45 Fremont Street, Suite 2000 :
San Francisco, CA 90105 CALIFORNIA
| COASTAL COMMISSION

Dear Chair Shallenberger and Coastal Commission Members:

| am writing to you today in support of approving your Agenda Itemm F23a - the DWP Specific Plan
Implementation Project (Application No. 5-13-003) - which is coming hefore you for consideration on
November 15, 2013. | urge you to approve this plan.

As the Orange County Supervisor representing Seal Beach this project is of great interest to ma. On October
9, 1979, 34 years ago, the County of Orange partnered with Seal Beach to assist in the funding of the
acquisition of the public open space area in the propased plan. Although the County's contribution was
modest by today’s standards, land was much cheaper in those days and the County’'s contribution was
significant. For various reasons those early plans never matured and the County's offer to assist lagsed. With
34 years of increases in land values and the current condition of public firances it would be difficult for the
County or any other public agency to come up with the money to acquire 1his land for public open space. In
today's ecanomic climate the compromise agreed to by Bay City Partners and the City of Seal Beach seems
most reasonable; for approval of 32 homes Bay City Partners will donate 6.5 acres of oceanfront real estate
which | am told now has a value of $20m. This seems to me to be a terrific bargain for the public.

|
| praise the City of Seal Beach and the owners of the DWP property for corning to this compromise. it seems
to be a shining example of how the private and public sectors can cooperate: for mutual benefit.

Since the County funding lapsed thic property has sat vacant and unused. "he proposed plan before you will -
create the visitor serving public use the City has tried to achieve for so many years. The City's dream of
providing this tremendous visitor serving public amenity is now within reacl) after decades of sitting vacant.

i By approving this project, you will assure the dream of Seal Beach will come to fruition and provide all of
B Southern California with a valuable open space area. Thank you for your cansideration.

Very truly yours,

Received Nov=12-13 05:05pm

To=Califaornia Coastal Page 002

From-+7148344439




STATE OF CALIFORNIA - NATURAL RESOURCES AGENCY EDMUND G. BROWN, Jr., Governor

CALIFORNIA COASTAL COMMISSION

South Coast Area Office

200 Oceangate, Suite 1000
Long Beach, CA 90802-4302
(562) 590-5071

Filed: May 6, 2013
180th Day: Waived
270" Day: Jan. 31, 2014
Staff: F.Sy-LB
Staff Report: Oct. 24, 2013

Hearing Date:  Nov. 13-15, 2013

STAFF REPORT: REGULAR CALENDAR

Application No.: 5-13-003

Applicants: Bay City Partners, LLC, City of Seal Beach &
Marina Beach House

Agent: Edward Selich & Howard Zelefsky

Location: Southwest corner of 1st Street and Marina Drive, Seal Beach
(Orange County)

Project Description: Subdivision of a 10.9 acre former power plant (DWP) site into

two parcels; creation of a passive open space park master plan
for the 6.4 acre remainder parcel and construction of a thirty-
two (32) lot residential development on the 4.5 acre parcel.
The development also includes lot line adjustment, street
vacation and residential infrastructure.

Staff Recommendation: Denial

SUMMARY OF STAFF RECOMMENDATION:

The 10.9 acre project site is the former site of the Department of Water and Power (DWP) steam
energy generating facility which operated from 1925 until 1967 when it was demolished. In the mid
1980s, the site underwent environmental cleanup and remediation and in 2003 the property was sold
to Bay City Partners, LLC (BCP), the current owners of the site. The project site is located along
the east side of the San Gabriel River in the City of Seal Beach, seaward of Pacific Coast Highway
(PCH). The project site is also contiguous with and inland of the recently constructed public
oceanfront recreational facility known as the River’s End Staging Area (RESA), which is adjacent
to both the beach and San Gabriel River. The RESA is a popular windsurfing staging area for
windsurfers and also provides parking for cyclists and pedestrians who recreate on the San Gabriel
River Trail. Therefore the project site is considered to be both riverfront and oceanfront.



5-13-003 (Bay City Partners)

The site has been designated and zoned for visitor-serving hotel and park use by the local
government for more than 30 years and that is the land use designation approved by the
Commission in its action on the Seal Beach LUP which did not become effectively certified. BCP
among other things, requests approval of a Tentative Tract Map for a thirty-two (32)-lot residential
subdivision on the northern 4.5 acres of the site, the creation of a 6.4 acre remainder parcel on the
southern portion of the site; and only recently, approval of a lot line adjustment (to be discussed
later). BCP also requests approval of construction of the residential infrastructure to support future
construction of thirty-two (32)-detached single family custom residences. The proposed project
required several discretionary approvals by the local government to allow residential use of the site,
including: General Plan Amendment 11-1, DWP Specific Plan Amendment 11-1, Zoning Map
Amendment 11-1, Tentative Tract Map (TTM) 17425 and Lot Line Adjustment 13-1. None of the
City’s zoning actions for this site have been certified by the Commission as there is no certified
LCP.

The proposed residential subdivision and the construction of thirty-two (32)-detached single family
residences is an inappropriate use of the oceanfront project site because (1) private residential use of
such a site is inconsistent with the priority land use policies of the Coastal Act for land that is
suitable for development with uses that provide visitor-serving commercial, commercial recreational
and coastal access opportunities for greater public enjoyment of the coast; (2) a portion of the
proposed residential land use area is encumbered by a public trust easement, thereby prohibiting the
use of the land for private residential purposes; and (3) the proposed residential use, which
encroaches into an existing recreational boating support facility through a lot line adjustment,
creates a conflict with the continuation of this priority Coastal Act use. Therefore, the staff is
recommending that the Commission DENY the proposed residential use of the property.

The proposed residential subdivision incorporates land within an existing recreational boating
support facility located along the San Gabriel River on the northern portion of the site. The adjacent
site is zoned Service Commercial (SC). To accommodate the proposed residential project the City
approved a zone change from SC to DWP Specific Plan to allow the proposed residential use. The
incorporation of a portion of the adjacent recreational boat repair and boat storage facility into the
proposed residential subdivision requires the approval of a lot line adjustment from the City. The
application submittal material contained conflicting information as to whether the City has approved
the lot line adjustment or whether this is a future action. Further, lot line adjustments in the City’s
coastal zone require a coastal development permit from the Commission and none have been issued
for the subject property. Only very recently have the applicants’ submitted approval from the City
for the lot line adjustment (Lot Line Adjustment 13-1) and included it as a part of the CDP
application. Additionally, the proposed residential subdivision includes the vacation of
approximately 7,600 square feet of the 1% Street right-of-way along the east side of the project site.
Although the coastal permit application includes the request for the street vacation, there is no
evidence that the City Council has approved the street vacation in its local action on the proposed
project. Finally, the proposed thirty-two (32)-lot residential subdivision includes land that is subject
to a public trust easement. Eleven (11) of the proposed thirty-two (32) lots are affected. According
to the Public Trust doctrine, waterborne commerce, navigation, fisheries, open space, recreation and
visitor-serving commercial uses are allowable uses but residential use is, generally, prohibited on
public trust lands. These public trust uses are consistent with the Coastal Act priority uses of the
project site. The applicants have a pending application with the State Lands Commission (SLC) to
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exchange the public trust easement land for other privately owned land on the project site that
includes both submerged water area within the San Gabriel River and land that includes a portion of
the San Gabriel River Trail. However, this same land that is proposed to be transferred to SLC is
also proposed to be conveyed to the City of Seal Beach pursuant to a settlement agreement between
the City and the landowner/applicant, Bay City Partners, LLC. Unless and until a land exchange is
approved by SLC the proposed residential development cannot be approved and no land transfer to
the City will occur.

According to the coastal permit application, the City of Seal Beach is a co-applicant and is
requesting the future development of a public open space passive “habitats” park on the 6.4 acre
remainder parcel created by the residential subdivision. However, due to the 2011 Settlement
Agreement (Agreement) between BCP and the City regarding the subject site, it appears that the
City does not have the legal right to apply for the development of the future passive park. The City
does not own the land on which they are proposing a future park and the terms of the Agreement
state that BCP will only convey the land to the City if the Coastal Commission approves the
“Proposed Residential Project”. BCP, the owner of the 6.4 acre remainder parcel is not proposing to
construct the passive open space park, only to construct water quality treatment detention basins
within the designated open space park area as a part of the drainage plan for the proposed residential
subdivision. Therefore, entitlement to the future passive open space park should not be considered a
part of the subject application because the City has not submitted evidence that it owns a property
interest in the subject area.

The Coastal Act dictates that private lands suitable for visitor-serving commercial recreational
facilities have priority over private residential development. The subject site is adjacent to
substantial coastal recreational opportunities, including water-related coastal recreational activities
of swimming, surfing, kite-surfing, kayaking and stand-up paddle boarding and land-born coastal
recreational activities including biking, jogging, strolling, fishing along the San Gabriel River
mouth and Seal Beach beach area. In 2011, the Seal Beach Chamber of Commerce submitted a
letter to the Commission in response to the staff report recommendation for a RESA improvement
project, stating that the RESA improvements will “increase utility of [the] river area....[which] in
turn will benefit the City, the business community and visitor serving uses of our river trail.” The
letter concluded that the RESA improvements will attract visitors to Main Street and the Pier” and
“encourage both residents and visitors to enjoy the Seal Beach community in a new, deeper way.”*
Given the Coastal Act mandate, coupled with the significant recreational resources inherent in the
facilities adjacent to the subject site, the subject 6.4 acre portion of the project site should be
developed with a use other than the passive park use contained in the application. Passive open
space park use areas and habitat creation are generally good land uses pursuant to the Coastal Act.
Passive habitat parks are normally associated with development sites that contain sensitive habitats,
including former or degraded habitats that are being restored or protected. However in this case, no
sensitive habitat exists on the project site and a passive habitat park is instead proposed to be
created. Because of its ideal location along the coast and adjacent river and the existing adjacent
commercial recreational boating services facility, there are higher priority uses for the project site
that would be consistent with Chapter 3 policies of the Coastal Act. Higher priority uses of the site
include: visitor-serving commercial uses that provide accommodations, goods, and services

! http://documents.coastal.ca.gov/reports/2011/9/W13a-9-2011.pdf. Exhibit 5, page 1.
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intended primarily to serve the needs of visitors, such as hotels, including lower cost overnight
accommodations, bed and breakfast use; commercial recreation uses such as an RV park, and
marine commercial uses, restaurants, bike and surfboard rentals, and souvenir shops. Mixed-use
development of the 10.9-acre site could include a number of these visitor-serving uses and could
also potentially include some area devoted to active or passive park use. For these reasons, staff
also recommends that the Commission DENY the proposed use of the majority of the project site as
a passive open space park.

Commission staff has made the City and the property owner aware of our concerns with the
proposed project in comment letters on the Environmental Impact Report (EIR) (SCH#
2011061018) dated July 6, 2011 and January 9, 2012. Many issues were raised in these letters, but
the main issue with the project discussed in these letters dealt with the proposed change in land use
from visitor-serving to residential use. The prime location of the DWP site along the coast makes it
well suited for visitor-serving and lower cost visitor and recreation uses, not residential uses, a
lower priority use. Thus, the applicants have been made aware of Commission staff concerns with
the project and reminded of past Commission action that proposed changes to the City’s proposed
LCP submittals that never became certified (the City never adopted the Commission’s suggested
modifications related to past LCP submittals) for the subject site beginning with the early planning
stages of the project. However, the applicants have not modified the project to address these
concerns.

The project was originally agendized for the October 2013 Coastal Commission hearing in San
Diego. However, the applicants requested postponement to have time to adequately address the
issues raised in the staff report. The applicant also submitted a 90-day time extension to extend the
time for the item to be heard by the Commission.

In the time after the project was postponed from the October 2013 Coastal Commission hearing, the
applicants have submitted additional information to address some concerns identified in the October
2013 staff report. As stated in the previous staff report, the incorporation of a portion of the
adjacent recreational boat repair and boat storage facility located north of the DWP property into the
proposed residential subdivision requires the approval of a lot line adjustment from the City.
However, the submitted coastal development permit application did not include an approval from
the City for the lot line adjustment nor did the applicants request Coastal Commission approval of
the lot line adjustment. The applicants have now provided approval from the City of Seal Beach for
the lot line adjustment for these two (2) properties and now request that it be part of the CDP
application. However, there still is no evidence that the City Council has approved the street
vacation in its local action on the proposed project. While the applicants have only recently
submitted City approval for this lot line adjustment, it still does not lessen the impact of the
resulting lot line adjustment. The lot line adjustment would adversely impact the continued use of
the recreational boat repair and boat storage facility, a higher priority Coastal Act use, with the
introduction of the lower priority residential use.

Additionally since the project was postponed from the October 2013 Coastal Commission hearing,
the applicants have brought to our attention that there is a seasonal beach that occurs in the San
Gabriel River adjacent to the northern project boundary adjacent to the San Gabriel River Bike Trail
(Exhibit #3). The applicants indicate that this beach can be used for public access and beach
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recreational activities, as well as, an access point for a variety of hand carried watercraft (i.e.,
kayaking, stand up paddleboard, etc.).
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l. MOTION AND RESOLUTION
Motion:

I move that the Commission approve Coastal Development Permit No. 5-13-003 for the
development proposed by the applicant.

Staff recommends that the Commission DENY the Coastal Development Permit application by
voting NO on the following motion and adopting the following resolution.

Resolution:

The Commission hereby DENIES a Coastal Development Permit for the proposed
development on the ground that the development will not conform with the policies of
Chapter 3 of the Coastal Act and will prejudice the ability of the local government having
jurisdiction over the area to prepare a Local Coastal Program conforming to the provisions
of Chapter 3. Approval of the permit would not comply with the California Environmental
Quality Act because there are feasible mitigation measures or alternatives that would
substantially lessen the significant adverse impacts of the development on the environment.

II.  FINDINGS AND DECLARATIONS:

The Commission hereby finds and declares:

A.  Project Description and Location

1. Project Description

The coastal development permit (CDP) application is a joint application between the City of Seal
Beach and Bay City Partners, LLC (BCP), the landowner, for the approval of a passive open space
park master plan and a thirty-two (32)-lot residential development (Exhibit #1) on the former 10.9
acre Department of Water and Power (DWP) site. Currently, the project site consists of eight (8)
legal lots. The City approved a Tentative Tract Map which would subdivide the property into thirty-
two (32) residential lots and a 6.4 acre remainder parcel. According to the CDP application, BCP
will improve the lots with detached single-family homes (4.5 acre total). The City will construct the
improvements to the passive open space park (6.4 acre total remainder parcel) area at some point in
the future, if BCP sells the land to the City based upon the terms of the 2011 Settlement Agreement
between the parties. BCP owns the former DWP site which includes the “sewer parcel” and the
adjacent “driveway parcel” that provide vehicular and pedestrian access to the adjacent oceanfront
Rivers End Staging Area (RESA) from 1% Street, as well as a parcel that consists of a portion of the
San Gabriel River and a portion of the San Gabriel River Trail. Based upon a 2011Settlement
Agreement (Settlement), as modified by the 2012 Disposition and Development Agreement (DA)
between the City and BCP, the City has the “driveway” and the “San Gabriel River Trail” parcels
under lease until March 2015, but upon issuance of a CDP from the California Coastal Commission
(CCC) for the residential project as proposed (known as the “Proposed Residential Project”), the
City will get, at no cost, fee title to the “sewer”, “driveway”, the “San Gabriel River Trail” parcels
and the open space park (Exhibit #2). In turn, BCP will get fee title to a portion (approximately
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7,600 square feet) of the City-owned land (right-of-way) at the corner of 1st Street and Marina Drive
(Exhibit #2). However, if the Commission does not approve the “Proposed Residential Project”,
BCP will not convey the 6.4 passive open space park to the City and the “driveway parcel”, “sewer
parcel” and “San Gabriel River Trail parcel” leases terminate 30 days from the date of Commission
denial of the residential subdivision.

The CDP application also now includes a lot line adjustment between two (2) properties, a northern
portion of the subject project site and an adjacent northern property. The adjacent northern property
was zoned Service Commercial and is developed with an existing recreational boating support
facility (boat repair and dry boat storage area) use. As a result of the lot line adjustment, a portion
of that property will be incorporated into the DWP site and has been re-zoned SPR in Zoning Map
Amendment 11-1 to allow residential use in accordance with the DWP Specific Plan Amendment
11-1. The applicants in exchange will give up a portion of the existing DWP property to that
northern landowner. Initially, the lot line adjustment was not submitted as a part of this application.
Only recently have the applicants’ submitted approval of the lot line adjustment from the City of
Seal Beach and requested that it be included it as part of the CDP application.

The future passive open space park will consist of four (4) native plant communities: Coastal Sage
Scrub, Native Grasslands, Riparian/Freshwater Marsh, and Coastal Trees (Exhibit #3).
Additionally, the passive open space park area will contain the following: two (2) water quality
treatment areas that are designed to have a dual function to treat runoff from both the passive open
space park area and the residential area and serve as part of the riparian area; a Vista Rest Area and
Interpretative Center with a seat wall with shaded trellis, bicycle racks and interpretative elements; a
paved trail from the San Gabriel River Trail to the Interpretative Center and to Ocean Avenue; a
decomposed granite trail throughout the open space; benches; a picnic area; San Gabriel River
Trailside Signage; a San Gabriel River Trailside Rest Area located at the entrance to the passive
open space park from the San Gabriel River Trail that will provide benches, a shade trellis, trash
cans, drinking fountains and bicycle racks; pedestrian entrance from the RESA Parking Lot; and
other pedestrian entrances from surrounding adjacent areas. However, pursuant to the settlement,
the only portion of the future passive park that will be constructed is the water quality treatment
areas as a part of the drainage plan for the residential subdivision (Exhibit #8). The park is not
proposed to be built by BCP, the property owner, but is to be built in the future by the City, if BCP
conveys the land to the City. Although the City is a co-applicant in this CDP application, they have
no legal right to obtain approval of or to construct the proposed park improvements. Although BCP
owns the land on which the open space park is proposed, they are not obligated to construct the park
and is not proposing to do so.

The project site totals 10.9 acres. Residential development is proposed on the northern 4.5acres.
The thirty-two (32) lot residential subdivision will consist of the following: all street and alleys will
be public with no gates; approximately 7,600 square feet of land at 1 Street and Marina Drive will
be vacated by the City of Seal Beach and included in the project; the design of the future single
family detached residences will be regulated by the Development Standards of the City RHD 20
Zoning regulations and Architectural Guidelines will be recorded with the Final Tract Map. The
proposed lots range in size from 3,144 to 5,787 square feet (Exhibit #1 & Exhibit #8). According to
the settlement, no affordable housing will be provided on-site nor is BCP required to pay affordable
housing in-lieu fees.
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The proposed project will have sixty-nine (69) on street parking spaces and sixty-four (64) off street
parking spaces (2 per residential). Grading will consist of 1,600 cubic yards of cut, 3,800 cubic
yards of fill and 2,200 cubic yards of import.

2. Project Location

The proposed project is located at the southwest corner of 1% Street and Marina Drive in the City of
Seal Beach, the former DWP site (Exhibit #4). The project site consists of eight (8) legal lots that
consist predominantly of undeveloped, disturbed non-native grassland (Exhibit #5). Of these lots,
there is a “sewer parcel” that is improved with landscaping and a sidewalk. The “sewer parcel” is
adjacent to the paved “driveway parcel” that provides access to the 1% Street public beach parking
lot (Exhibit #2). The western portion of the DWP site includes a parcel that contains a segment of
the San Gabriel River Trail. The project also involves two (2) adjacent properties: north of the
project site is a property that contains California Everglades, a recreational boating support facility
(boat repair and dry boat storage area) and also a legal non-conforming single-family residence; and
another property east of the project site that is part of the current 1* Street right-of-way (ROW)
located at 1* Street and Marina Drive and contains roadway pavement, curb/gutter, sidewalk, and
ornamental landscaping (Exhibit #2). Land area from both these sites is proposed to be incorporated
into the proposed residential subdivision and require a lot line adjustment and street vacation in
order to do so. Originally, there was no evidence that either of these approvals have been obtained
from the City. However, the applicants have recently submitted approval of the lot line adjustment
from the City of Seal Beach; however, no such approval from the City for the street vacation has yet
been submitted.

East of the project site is 1 Street and residential uses; north of the project site are a legal non-
conforming single-family residence on the site of the recreational boating support facility (on a
property zoned as Service Commercial), Marina Drive and residential uses, west of the site is the
channelized San Gabriel River and the San Gabriel Bike Trail; and south of the project site is an
existing City-owned maintenance structure, storage yard, and oil processing structure, the 1% Street
beach parking lot, the River’s End Staging Area (RESA),and associated commercial uses (i.e.,
River’s End Café, etc.) adjacent to the public sandy beach (Exhibit #4).

The subject site is adjacent to the RESA, a facility offering substantial coastal recreational
opportunities, including water-related coastal recreational activities of swimming, surfing, Kite-
surfing, kayaking and stand-up paddle boarding and land-born coastal recreational activities
including biking, jogging, strolling, fishing along the San Gabriel River mouth and Seal Beach
beach area. The RESA is a popular area for windsurfing and kite sailing and is utilized as a
recreational staging area for the San Gabriel River Trail. The Commission approved the
construction of the RESA on September 11, 2011, [CDP NO. 5-10-220-(City of Seal Beach)]
consisting primarily of landscape improvements, new/renovated sidewalks, new asphalt paving,
signage, lighting, picnic bench facilities, and a series of low seat walls to block wind blown sand
from reaching the RESA. The San Gabriel River Trail is a paved regional recreational trail along
the eastern boundary of the San Gabriel River. Improvements to the San Gabriel River Trail
consisted primarily of trail resurfacing, striping, signage, fencing, landscaping and irrigation.
Funding for the project came from a grant from the Rivers and Mountains Conservancy. In
approving the project the Commission required subsequent approval of any future changes to the
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publics’ ability to access the RESA from the “Driveway Parcel” and “Bike Trail Parcel” (which may
happen as a result of the proposed project). The Commission also conditioned the project to ensure
maximum public access of the facility and required the public parking lot be managed such that the
vehicular gate remain open except for temporary closure due to public safety concerns related to
natural hazards; required that the parking lot remain open, but approved the collection of fees
between 7am to 10pm; and required the removal of any beach closure signs. The Seal Beach
Chamber of Commerce submitted a letter to the Commission in response to the staff report
recommendation for a RESA improvement project, stating that the RESA improvements will
“increase utility of [the] river area....[which] in turn will benefit the City, the business community
and visitor serving uses of our river trail.” The letter concluded that the RESA improvements will
attract visitors to Main Street and the Pier” and “encourage both residents and visitors to enjoy the
Seal Beach community in a new, deeper way."2 The RESA, San Gabriel River Trail and the DWP
property form a contiguous site that is a prime location for public waterfront recreation and public
access to the coast. As such, the DWP site should be developed with visitor-serving commercial
uses, such as overnight accommodations, including lower-cost overnight accommodations or
additional public recreation opportunities, including commercial recreation facilities such as an RV
park or a mixed-use development including these uses that may include passive or active park on a
portion of the site. Another potential option would be a mixed use development including some
residential on the upper floors with visitor-serving commercial uses located on the ground floor.
Such an option would provide higher priority uses on the ground floor easily accessible to the public
with the lower priority uses located above it.

The project was originally proposed for the October 2013 Coastal Commission hearing but was
postponed and since then the applicants have brought to our attention that there is a seasonal beach
that occurs in the San Gabriel River adjacent to the northern project boundary (adjacent to the San
Gabriel Bike Trail) (Exhibit #3). The applicants state this beach area can be used for beach and
hand carried watercraft access, such as kayaking, stand up paddleboard, etc.

B.  Project Site History

1. Previous Commission LCP Actions on Project Site

In 1978-1979 the Coastal Conservancy in conjunction with the City, conducted extensive public
workshops to develop a Restoration Plan (Conservancy Project #3-79) for the DWP site. This
Restoration Plan was approved in concept by the Coastal Commission (CCC) in June 1979 and
specified provisions which needed to be included in a final project and the range of possible uses as
parameters for later permit approval. The Restoration Plan provided visitor uses and open space,
more specifically a 6-Y2 acre park, visitor/serving development and housing, with development
concentrated on the northerly 1/3 of the site, with all ground floor commercial coastal-related,
visitor-serving facilities.

To guide development on the DWP site, the City of Seal Beach in 1982 adopted the 1982 DWP
Specific Plan. The Specific Plan provided for visitor-serving uses defined as “A hotel [not to exceed
300 rooms and a 35-foot height limit] and the necessary ancillary support uses including, but not
limited to, restaurants, retail uses, service uses, meeting/conference rooms and banquet facilities
limited to the northerly 30% of the parcel [north of an imaginary westerly prolongation of Central

2 http://documents.coastal.ca.gov/reports/2011/9/W13a-9-2011.pdf. Exhibit 5, page 1.
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Way]. The Specific Plan stated that the remainder 70% was for open space uses defined as “Public
parks, green belts, bike trails, nature trails, hiking trails, and any active or passive recreational
uses normally located in parks or open spaces, and theater.”

Sometime after this action, the City of Seal Beach submitted their LCP Land Use Plan (LUP) which
included the 1982 DWP Specific Plan for certification by the CCC. On July 28, 1983, the CCC held
a public hearing on the City of Seal Beach LUP. Commission staff recommended that the
Commission find that the LUP raise Substantial Issue and the Commission agreed. The CCC found
that the DWP Specific Plan contained unclear policies and designations for this site. The uses
proposed within the open space areas of the DWP site had conflicting policies and thus raised
Substantial Issue with the policies of Chapter 3 of the Coastal Act. The conflict arose from a
Specific Plan policy that identified permitted uses in the open space that included government
buildings and facilities, and unspecified uses deemed appropriate by the Planning Commission. The
lack of clearly defined uses could have allowed non-priority, non-public uses within the open space.

Following the Substantial Issue determination, the CCC held a public hearing on the City of Seal
Beach LUP, as submitted. The Commission denied the LUP as submitted based on inconsistencies
with the Coastal Act. Regarding the DWP site, suggested modifications were necessary to limit
uses within the Open Space designation. Thus, the suggested modification provided that those uses
which were inconsistent with the protection of 70% of the site for open space for parks, trails, active
or passive recreation and theatre be deleted. The Commission then adopted suggested modification,
which if adopted by the City would bring the Plan into conformance with provision of the Coastal
Act. The Commission found that the hotel, restaurant, retail and other proposed visitor-serving
commercial uses on the remaining portion of the DWP site were consistent with the Coastal Act.

However, these suggested modifications were never adopted by the City. Therefore, the LUP was
never effectively certified and the Commission’s action on the DWP Specific Plan/LUP
subsequently lapsed. Thus, the standard of review for this application is the Coastal Act. While
these suggested modification regarding the DWP site were never adopted by the City, it does show
the Commission’s intent in 1983 of preserving the site for priority uses including lower cost open
space park uses and fairly intense hotel and other visitor-serving commercial uses on the northerly
30% of the DWP site. Such uses are still strongly encouraged, and approval of development that
does not include a significant visitor-serving commercial component could prejudice preparation of
a certifiable LCP for the City of Seal Beach.

2. Previous Commission Staff Comments on Project Site

In 1996, the DWP Specific Plan was amended by the City to reduce the maximum number of rooms
for the hotel use from 300 rooms to 150 rooms. Thus, the Commission comments letters discussed
below refer to the 150 room hotel.

On July 6, 2011 and again on January 9, 2012, Commission staff commented on the Draft
Environmental Impact Report (SCH# 2011061018) for the currently proposed Bay City Partners
DWP project (Exhibit #6). The EIRs used the 1996 DWP Specific Plan as a basis for reviewing the
proposal. Among the issues raised in the Commission staff letters was the proposed change in land
use from visitor-serving commercial (hotel) to residential use. Staff further reiterated that the DWP
site is located in a prime location along the coast that is well suited for visitor-serving and lower

10
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cost visitor and recreation uses. Each of these uses is a higher priority use in the Coastal Act since
each offers an opportunity for the public to access and enjoy the coast. Residential uses on the other
hand are not high priority uses since they do not provide the same beneficial uses for the broader
general public.

3. Local Government Approval

The City of Seal Beach took several actions to carry out the proposed development including
modifying the General Plan, Zoning Code, and Specific Plan to allow residential use of the site.
Additionally, a settlement agreement and disposition and development agreement between the City
of Seal Beach and BCP were agreed upon in order to carry the development forward. Given the
terms of the two (2) Agreements, the Commission is not at all assured that the land proposed for the
future passive park will ever be conveyed to the City or if conveyed, whether the park will actually
be built since the Agreements require BCP to convey the land only if the “proposed residential
project” is approved by the Commission. Although the City is a co-applicant of the subject CDP
application for approval of the park master plan, it has not submitted evidence that it owns a
property interest that supports its legal authority to apply for the approval and BCP is not proposing
the development involved with constructing the park site (with the exception of the drainage
facilities for the residential subdivision that are proposed to be located within the park). The local
actions are described below:

General Plan Amendment 11-1 (adopted by the City of Seal Beach City Council on July 9, 2012
through Resolution No. 6274). This amendment to the Land Use Element of the General Plan
would allow residential development to be accommodated on the northerly 4.5 acres of the subject
property. This proposed residential designation would replace the previous visitor-serving use
designation, while the open space use designation would remain. This amendment has not been
certified by the Commission and is not used as guidance by the Commission in making its decision
on the subject application.

DWP Specific Plan Amendment 11-1 (adopted by the City of Seal Beach City Council July 9, 2012
through Ordinance No. 1620). This amendment would eliminate the visitor-serving use component
and replace it with a residential use, not to exceed thirty-two (32) single-unit detached residential
units with a 25-foot height limit. The open space use designation would remain. However,
reference to the percentage occupation of the site by each of the two uses was replaced with
language discussing the limits of use. For example, the amended Specific Plan (SP) states the
following regarding the residential use: “As shown on the Land Use Development Plan (Exhibit B),
no residential parcels shall be permitted south of an imaginary western prolongation of the
northerly Central Way right-of-way line.” The open space designation would remain and be limited
to the area south of the extrapolated Central Way right-of-way line. Development standards and
regulations for this open space designation would remain unchanged. Residential structures
authorized by this Specific Plan would be subject to a 25-foot height limit and the same
development standards generally applicable to residential high density (RHD-20) development in
the Old Town area of the city, where the DWP site is predominantly located. The Commission did
not review the SP amendment.

Zoning Map Amendment 11-1(adopted by the City of Seal Beach City Council July 9, 2012 through
Ordinance No. 1620). This amendment would adjust the boundaries of the DWP Specific Plan area

11



5-13-003 (Bay City Partners)

to include the entirety of the subject property, which would be zoned SPR for Specific Plan
Regulation. Approximately 1.4 acres of land would be rezoned and added to the existing
designation and a 0.005 acre northern portion of the site that is currently part of the SPR area would
be re-zoned as Service Commercial (SC), which would permit it to be absorbed into the adjacent
separate northern SC property (Exhibit # 7). This is further discussed below under the Lot Line
Adjustment subsection.

Tentative Tract Map (TTM) 17425 (adopted by the City of Seal Beach City Council on July 9, 2012
through Resolution No. 6275). This TTM would subdivide the northerly 4.5 acres of the site into
thirty-two (32) lots for detached single-family residences (Exhibit # 8). Residential lot sizes would
range from 3,144 to 5,787 square feet with averaged widths between 30 and 58 feet and depths of at
least 100 feet. Access to the tract would be via both Marina Drive and 1% Street. All streets and
alleys would be public. Initially the TTM was for forty-eight (48)-residential lots, but after a June 6,
2012 Planning Commission hearing, the applicants made some suggested changes which included
revising the TTM to include only thirty-two (32) lots. This revised project was subsequently taken
to City Council and approved.

Settlement Agreement dated March 16, 2011. A settlement agreement between the City and BCP
from BPC’s lawsuit challenging the City’s certification of a Mitigated Negative Declaration and
Mitigation Monitoring and Reporting Program for the River’s End Project and the City’s
condemnation lawsuit against BCP, in which the City sought to acquire the “driveway parcel” and
“sewer parcel” was entered into by both parties (Exhibit # 9). Concurrent with a $900,000 payment
to BCP, BCP entered into a lease with the City of Seal Beach for the “driveway parcel” and the “San
Gabriel River Trail parcel” that commenced on March 31, 2011. The lease will terminate on March
31, 2015 or upon conveyance of the parcels to the City if the Coastal Commission approves the
“proposed residential project”. Upon receipt of the $900,000, BCP agreed to convey to the City an
irrevocable easement for the “sewer parcel”. Upon issuance of a CDP by the California Coastal
Commission for the “proposed residential project” (defined as subdivision of forty-eight (48)
residential lots at that time, the City agreed to pay BCP $1.1 million and to convey to BCP by
quitclaim deed, a portion (approximately 7,600 square feet) of the City-owned land (right-of-way) at
the corner of 1st Street and Marina Drive. BCP will then convey to the City by quitclaim deed, fee
title to the 6.4 acre open space areas (except for a 1,200 square foot portion of land within the
proposed residential area) consisting of the “sewer”, “driveway”, and “San Gabriel River Trail”
parcels and the rest of the passive open space park. The City agreed that the BCP conveyance of the
open space area shall be for the purpose of future open space and park uses. The quitclaim deed
from BCP to the City includes a requirement that a deed restriction be recorded against the land,
limiting the uses of the open space area to passive park uses contained in the amended DWP
Specific Plan. The SP limits structures in the future passive park to benches and light standards no
more than 15-feet in height. The settlement agreement also states that if no CDP is issued by CCC
for the residential project, the parties have no obligation to the agreement. The Commission is not a
party to this agreement and is, thus, not bound, in any way, by its terms.

Disposition and Development Agreement dated July 9, 2012 (adopted by the City of Seal Beach
City Council on July 9, 2012 through Resolution No. 6276). A disposition and development
agreement (DA) between BCP and the City of Seal Beach followed the settlement agreement
(Exhibit # 10). The DA states that upon the California Coastal Commission’s issuance of a CDP for
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the “proposed residential project” (which was revised from a subdivision of forty-eight (48)
residential lots to thirty-two (32) lots), BCP shall donate to the City the open space, including the
“sewer” and San Gabriel River Trail” parcels San Gabriel; and will convey/exchange fee title of the
“driveway parcel” located within the open space to the City for a portion (approximately 7,600
square feet) of the City-owned land (right-of-way) at the corner of 1st Street and Marina Drive. The
right-of-way will be incorporated into the DWP Specific Plan and zoned for residential use. This
area will also form part of the Tentative Tract Map. The DA however acknowledges that the street
vacation requires separate approvals. However, there is no evidence that the City Council has
approved the street vacation. This agreement requires that the open space be deed restricted for
open space uses as defined in the DWP Specific Plan. Further, the documentation transferring
ownership of the open space to the City shall contain a right of reversion in favor of the owner and
the owner’s successors-in-interest in the event the permitted open space uses are discontinued and
some other use of the open space is proposed that would be inconsistent or in conflict with such
permitted uses. The Commission is, also, not a party to this agreement and is, thus, not bound, in
any way, by its terms.

Lot Line Adjustment 13-1. The proposed project includes a lot line adjustment between two (2)
properties, a northern portion of the subject project site and an adjacent northern property. The
adjacent northern property was zoned Service Commercial and is developed with an existing
recreational boating support facility (boat repair and dry boat storage area) use. A portion of that
property would be incorporated into the DWP site and would be re-zoned SPR in Zoning Map
Amendment 11-1 to allow residential use in accordance with to the DWP Specific Plan Amendment
11-1 (Exhibits #2 & #7). In exchange, the applicants would give up a portion of the existing DWP
property to that northern landowner (Exhibits #2 & #7). However, the lot line adjustment was not
submitted as a part of this application. Lot line adjustments also must be approved by the Coastal
Commission and it was not originally included in the subject CDP application. Only recently have
the applicants’ submitted approval of the lot line adjustment from the City of Seal Beach and
included it as part of the CDP application.

4, Other Agency Approval

A portion of the subject site (Parcel A) is encumbered with a public trust easement and therefore
needs approval from the State Lands Commission (SLC) to remove the public trust easement in
order to use the land for residential development (Exhibit #11). Residential uses are prohibited on
public trust land. BCP has submitted an application to the SLC requesting a land exchange to
impress the public trust easement on another portion of the property so that the proposed residential
project can proceed. The other piece of land that would be involved in the land exchange is Parcel
B, which includes portions of the San Gabriel River Trail, as well as submerged portions of the San
Gabriel River (Exhibit #11). The application has not been acted upon by SLC and unless and until
the public trust easement is removed from Parcel A, the proposed residential development can not
be built. The Commission notes that the land which BCP has proposed in it application to SLC to
encumber with the public trust easement (Parcel B) is already committed to be conveyed to the City
for public trail access purposes (“San Gabriel River Trail parcel”) pursuant to the settlement and
development agreements. The uses that are consistent with the Public Trust are also the uses that
are preferred under the Coastal Act for waterfront land and these uses should be maximized on the
subject site.
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5. Standard of Review

The City of Seal Beach does not have a certified Local Coastal Program (LCP) nor has the
Commission certified the DWP Specific Plan. Therefore, the Coastal Commission is the permit
issuing entity and the standard of review is Chapter 3 of the Coastal Act.

C. Land Use

The following Coastal Act policies support the development of higher priority uses and require that
lower-cost visitor and recreational facilities be encouraged and where feasible, provided; water-
oriented activities in coastal areas that cannot be provided at inland areas be protected for such use;
that oceanfront land suitable for recreational use be protected for that use; that visitor-serving
commercial recreational facilities have priority over private residential; that increased recreational
boating use of coastal waters shall be encouraged by providing recreational boating support facility;
and that coastal dependent development shall have priority over other development on or near the
shoreline.

Section 30213 of the Coastal Act (Lower cost visitor and recreational facilities) states:
Lower cost visitor and recreational facilities shall be protected, encouraged, and, where
feasible, provided. Developments providing public recreational opportunities are preferred.

Section 30220 of the Coastal Act (Protection of certain water-oriented activities) states:
Coastal areas suited for water-oriented recreational activities that cannot readily be
provided at inland water areas shall be protected for such uses.

Section 30221 of the Coastal Act (Oceanfront land; protection for recreational use and
development) states:
Oceanfront land suitable for recreational use shall be protected for recreational use and
development unless present and foreseeable future demand for public or commercial
recreational activities that could be accommodated on the property is already adequately
provided for in the area.

Section 30222 of the Coastal Act (Private lands; priority of development purposes) states:
The use of private lands suitable for visitor-serving commercial recreational facilities
designed to enhance public opportunities for coastal recreation shall have priority over
private residential, general industrial, or general commercial development, but not over
agriculture or coastal-dependent industry.

Section 30224 of the Coastal Act (Recreational boating use; encouragement; facilities) states:
Increased recreational boating use of coastal waters shall be encouraged, in accordance
with this division, by developing dry storage areas, increasing public launching facilities,
providing additional berthing space in existing harbors, limiting non-water-dependent land
uses that congest access corridors and preclude boating support facilities, providing
harbors of refuge, and by providing for new boating facilities in natural harbors, new
protected water areas, and in areas dredged from dry land.
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Section 30255 of the Coastal Act (Priority of coastal-dependent developments) states:
Coastal-dependent developments shall have priority over other developments on or near the
shoreline. Except as provided elsewhere in this division, coastal-dependent developments
shall not be sited in a wetland. When appropriate, coastal-related developments should be
accommodated within reasonable proximity to the coastal-dependent uses they support.

1. Coastal Act Priority Land Uses

Given its riverfront and oceanfront location, and adjacent recreational boating support use, the
subject site is well suited for higher priority uses encouraged by the Coastal Act. Such uses include
visitor-serving commercial, commercial recreation, marine commercial and lower cost visitor and
recreational facility uses as they offer a greater opportunity for the general public to enjoy the coast.
The subject 10.9 acre site is owned by a single entity, thereby increasing the ability to
comprehensively plan and development the site. However, the applicants are proposing a residential
use, specifically thirty-two (32) detached single family residences, which is not a high priority use in
the Coastal Act for such a site.

Private residential uses do not provide the general public an opportunity to enjoy the coast nor does
it maximize potential public enjoyment of the coast. As part of the proposed residential use, the
applicant is taking a portion of the adjacent boating support facility that is located along the river to
the north of the project site (Exhibit #2). The adjacent site is currently zoned Service Commercial
and has an existing recreational boating support use (boat repair and dry boat storage), which is a
higher priority use. In fact the Coastal Act encourages increased recreational boating by, among
other things, providing and protecting boating support uses. The introduction of a residential
subdivision, especially large lot, detached single family residential lots, adjacent to an existing
recreational boating support use introduces a potential land use conflict could ultimately result in the
elimination of the higher priority use. To avoid such a conflict, only higher priority compatible
visitor-serving commercial, commercial recreational and low-cost recreational use should be
established on the project site.

The applicants are also proposing along with the residential use, a passive open space park use
designation on the majority of the project site with the future creation of a habitat area consisting of
four (4) native plant communities along with trails, benches, a picnic area, an interpretive center,
shaded trailhead (Exhibit #3). Passive open space parks and habitat parks are positive uses that are
also encouraged under the Coastal Act. However, habitat parks are normally associated with
development proposals where the site has or is adjacent to existing sensitive habitat that is being
restored or protected. However in this case, there is no sensitive habitat that exists and is instead
being created. This created habitat area will act as a privacy buffer for the proposed residential use
and provide a location for the drainage of the residential subdivision. Passive open space or habitat
park use should not be eliminated in its entirety from the project site. A portion of the site could
include a passive use; however because of its superior location along the coast and adjacent and
nearby public recreational and access amenities that could support more active public uses, there are
better uses suited for the subject site. These higher priority uses include: visitor-serving
commercial, recreation and marine commercial and lower-cost visitor and recreational facilities.
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Visitor-serving commercial uses are a high priority use since they provide enhanced opportunities
for a greater segment of the general public to enjoy the coast. These types of uses provide
accommodations, goods, and services intended to primarily serve the needs of visitors, such as
hotel, bed and breakfast, hostel and other overnight accommodations; restaurants, food concessions
and other eating establishments; bike and other recreational equipment rentals, and souvenir shops
and other retail uses.

Commercial recreation and marine commercial uses additionally provide coastal- related and
coastal-dependent uses that enhance opportunities for the public to experience to the coast. Some
segments of the public currently enjoy fishing and water skiing along and within the adjacent San
Gabriel River. In recent years more and more owners of smaller boats are choosing to store their
boat on land as opposed to keeping them in marina slips. Thus, the need for surface dry boat storage
IS a growing recreational need.

Lower-cost recreational uses further maximize public opportunities to access and enjoy the coast.
Therefore, partial use of the project site for these types of uses, such as active park (i.e. including
sports fields, playgrounds, etc.), passive and habitat parks would be consistent with the public
access and recreation policies of the Coastal Act. The Commission notes that in some Orange
County cities there is a severe shortage of active parks offering soccer and baseball fields. At the
Sunset Ridge Park site in Newport Beach the Commission had the difficult task of allowing active
park use while protecting and enhancing sensitive habitat areas (CDP NO. 5-10-168).

When applicants propose both higher and lower priority uses, it is normally required that the higher
priority uses be constructed prior to or concurrent with the use or occupancy of the lower priority
use. This is done to insure that the higher priority use is actually constructed and public use of the
site is obvious to future residents. Relating to the proposed project, there is no guarantee that the
passive park will be built nor has a phasing plan been submitted indicating and guaranteeing that the
passive park will be constructed prior to or concurrent with the construction of the lower priority
residential use.

2 Applicants’ Analysis of the Viability of Hotel and Other Uses

A hotel use is an ideal use of the project site since a hotel is a visitor-serving use that provides for
extended stay and use of the coast for a greater segment of the public than private residential use
would provide. The applicants, in order to determine if hotel use is a viable use, commissioned
several analyses: Analysis of Potential Market Demand and Statements of Estimated Annual
Operating Results for a Proposed Hotel to be located in Seal Beach, CA prepared by PKF
Consulting dated July 31, 2003; Potential Market Demand and Estimated Operating Results for a
Proposed Hotel to be located in Seal Beach, California prepared by PKF Consulting dated
November 6, 2009; and Peer Review and Site Specific Hotel Feasibility Evaluation prepared by
Kosmont Companies date September 2011.

The 2003 analysis by PKF Consulting concluded a hotel use on site would potentially be a positive
use of the property due to (1) the location near the beach; (2) good access to the site from points
across southern California; and (3) the excellent visibility of the site considering the low-rise nature
of the surrounding area. However the analysis ultimately concluded that the project site is not a
luxury site that would support a hotel that could maintain an average daily rate of between $200 and
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$300. The analysis additionally stated that the site could support approximately 200 hotel rooms if
the facility is located at the southern end of the site near the beach and beach parking lot instead of
placing a hotel use in the northern portion of the site near Marina Drive, which is consistent with the
layout as described in the DWP Specific Plan. Thus the analysis concluded that construction of a
hotel based upon the DWP Specific Plan would not be feasible. Additionally, the study felt that
considering the surrounding development, a hotel of this size would be out of character.

The analysis also included a section that analyzed solely residential uses on the site, as well as a
boutique hotel with surrounding residential. The analysis stated that while they are not experts in
the residential field, that an approximate development of forty (40) residential units with limited
open space would be the most economical feasible utilization of the site. However, the analysis
does conclude that this type of use would not be favorable with the CCC. A use that the analysis
does suggest that may be a better fit was a boutique hotel with surrounding residential. Such a
development would consist of approximately 30 rooms and an average daily rate of $225.
Furthermore, the analysis stated that a factor that would help the performance of the boutique hotel
would be the construction of residential and open space in the development. The hotel would act as
an amenity to the surrounding residential and the Seal Beach community.

In 2009, PKF Consulting conducted another hotel analysis of the site. The conclusion of the 2009
analysis was that construction of a hotel as set forth in the DWP Specific Plan still was not feasible.
As a result of that conclusion, BCP developed a series of scenarios that modified the DWP Specific
Plan in an attempt to provide for a feasible hotel on the property. BCP identified two locations for
the hotel development; 1) within the 30% area (at the intersection of 1 Street and Marina Drive)
designated as visitor-serving; and 2) in the area identified as open space adjacent to the beach
parking lot/beach. The analysis reviewed these options and stated that the limiting factors of the
first option are: the small land area, underground parking is not feasible for cost reasons, and the
location of the land area for the hotel use is less desirable since it is farther from the water. On the
other hand, the analysis states that the second location is the ideal location for a hotel use since it is
adjacent to the beach. The PKF analysis went further with this analysis by developing four (4)
scenarios involving the two (2) land area options. The first scenario involved a 150 room hotel at
the northwest portion of the site (1* Street and Marian Drive). The analysis states that this scenario
will not work since it is too small of an area to construction a 150 room hotel with the required
amenities and surface parking. A second scenario involved a 75 room boutique hotel, a third
scenario involved a 100 room boutique hotel and a fourth scenario involved a 50 room boutique
hotel located adjacent to the beach and beach parking lot and included a residential use component.
The analysis stated that while these additional scenarios could potentially work, the revenue
generated by these alternatives would not be ideal.

The Commission may not act in a manner which will take or damage private property for public use,
without the payment of just compensation therefor. (Section 30010 of the Coastal Act) While the
Commission is sympathetic to the applicants’ economic goals, the policies of the Coastal Act
protecting priority land uses along the shorefront and existing case law interpreting regulatory
takings law do not provide guarantees that an applicant can always achieve the most profitable or
“the highest and best use” of his or her property. (MacLeod v. County of Santa Clara, (1984) 749
F.2d 541, 547-548, cert. denied, 472 U.S. 109 (1985).) So long as the Commission’s denial furthers
its authority to protect public’s health, safety, and welfare and does not preclude an alternative
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development project that results in an economic use consistent with reasonable investment-backed
expectations, the Commission’s denial will not result in a regulatory taking. (Penn Central Transp.
Co. v. New York City (1978) 438 U.S. 104, 123-125.)

In 2011, the City of Seal Beach commissioned a peer review of the 2003 and 2009 PKF Consulting
analyses (Exhibit #12). This analysis analyzed the revenues projected and the cost of developing the
discussed scenarios to determine if they would generate sufficient net operating income to support
the development in the current marketplace. This analysis concludes that it is unlikely that revenues
generated by the proposed development considered in these reports would be sufficient to support
traditional debt financing. As part of the Kosmont 2011 analysis, a smaller 60 room boutique style
hotel that could be substantially or completely financed through a condominium hotel capital
structure was evaluated. The analysis concludes that this may be financially feasible. However, the
report author states that financing for this option based upon the inconsistency of the market and the
risky project profile contribute to make the project feasibility marginal. Additionally, it was pointed
out that a condominium hotel may not be permitted under the current DWP Specific Plan.

A continuing theme regarding the applicants’ conclusion that a hotel use would not be ideal for the
site is that it would not generate sufficient revenue. The amount of revenue is not a basis in the
Coastal Act to preclude a use. Thus, while the hotel use may not generate the applicants’ ideal
revenue, the Commission finds that the site can still support a hotel use. These analyses also point
out that some hotel options were not favorable due to the DWP Specific Plan requiring the hotel use
to be located near Marina Drive instead of by the City parking lot/beach. The Coastal Act is the
standard of review and the Coastal Act does not preclude any areas of the site for the hotel
development. The site should be looked it as a whole for the development of a higher priority use
including a location near the City beach and beach parking lot. These studies state that a residential
component should accompany any hotel use. However, residential use is not consistent with
Section 30222 of the Coastal Act. Therefore other visitor-serving and commercial recreation uses
that are consistent with the Coastal Act should be considered prior to consideration of residential
use on any portion of the site. One option for including a lower priority residential use is to locate it
on the upper floors of a mixed use development while preserving the ground floor for higher priority
visitor-serving commercial uses.

While these hotel studies concluded that a hotel may not be suitable for the site, there are a host of
other visitor-serving uses that could be located on this site. Limiting visitor-serving development to
only a hotel use is too narrow since there are other uses that would provide opportunities for the
public to enjoy the coast. Other visitor-serving commercial, commercial recreation, marine
commercial, lower-cost visitor and recreational uses should be considered. Additionally, while the
DWP Specific Plan limits uses and location of those uses, such limitations do not exist under the
Coastal Act. Additionally, a mix of these higher priority uses should also be considered. The site
could be developed with a single use or a variety of higher priority uses that would create a site that
maximizes opportunity for the public to access and enjoy the coast.

In order to determine if visitor-serving uses were feasible on site, the applicants commissioned the
following analysis: Visitor-Serving Use Analysis prepared by PKF Consulting USA, dated
November 26, 2012 (Exhibit #13). Some of the potential uses that this analysis evaluated were: bed
and breakfast/hostel/ marine related uses, bicycle/skateboards/surfboard rentals, beach equipment
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rentals, visitor-serving specialty retail, beach oriented markets and restaurants. The analysis
concluded that visitor-serving uses on this site were not the best use of the site for a number of
reasons. The report stated that there are already sufficient visitor-serving uses in the area so
additional similar uses were not needed. The analysis also stated that although the site is located
near the water (San Gabriel River) and a beach, the non-navigability of the water makes any marine
or water related uses not possible on site. Furthermore, since the portion of the project site which
allows for visitor-serving uses is fairly distant from the beach, the analysis stated that this is not
appealing for beach-related purposes. The analysis also commented that since the site is surrounded
by residences, it makes the site less desirable. The analysis concluded that a better utilization of the
site would be residential uses, a use that conforms to the general area.

While the visitor-serving use analysis conducted by PKF Consulting concludes that such uses are
not a good use of the site, the analysis fails to provide supportive information and research that
shows how such visitor-serving and recreation uses are not viable. There is no data or analysis
provided that leads to this conclusion. As discussed previously, while the DWP Specific Plan limits
uses to specific areas of the site, the Coastal Act does not. The City amended the Specific Plan to
accommodate the proposed development and it can be amended again to allow other development.
Thus, limiting uses to sections of the site as dictated in the DWP Specific Plan is not a requirement.
What is necessary is proper use of the site that is consistent with the higher priority uses of the
Coastal Act.

The analysis claims that since other visitor-serving uses are nearby that they are not necessary at this
location. The analysis is correct that there are existing visitor-serving uses approximately .5 miles
east of the site along Main Street in Seal Beach and also across the San Gabriel River in the City of
Long Beach, but that does not preclude such uses at this project site. The project site is uniquely
located immediately adjacent to the recently developed River’s End project and the sandy beach.
Development of the DWP site should take this unique location into consideration. Additionally the
report states that the site is adjacent to a non-navigable stream. The San Gabriel River is currently
used for water skiing and fishing by some members of the public. The applicants’ supplemental
information indicates that there is a seasonal beach and that this is area can provide and access for
the hand carried watercraft. North of the DWP site is an area that includes existing recreational
boating support facility (boat repair and dry boat storage area). The existence of this facility
indicates that such a higher priority uses are viable at this location and should be considered. While
the site is surrounded by residential uses, the 10.9 acre site is ideal for visitor and recreation
purposes nonetheless due to its adjacency to both the ocean and the river. Such uses would also be
beneficial for the adjacent residents as it would enhance their experience to the coast by providing
added services and recreational opportunities.

The applicants were aware or should have been aware of the historical treatment of the site by the
Commission given the Commission and staff’s consistent public messages to the City that Chapter 3
policies do not support approval of a residential development on the subject site, well before the
applicants bought the property from the City. After the applicants became the owner there were also
letters sent to the applicants regarding the proposed residential development’s inconsistency with
the Coastal Act. This historical context provides the framework from which the Commission can
determine if the applicants’ investment-backed expectation to improve the site with residential
development is a reasonable one. The Commission concludes that it is not a reasonable investment-
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backed expectation. The historical planning considerations of the site by the Commission, rather,
would inform the applicants that a reasonable investment-backed expectation would be one where
the applicants would expect to develop the property with a high priority development as dictated by
relevant Chapter 3 policies of the Coastal Act which further promote the public’s welfare by
enhancing public opportunities for coastal recreation for the entire general public. The applicants’
alleged economic impact related to developing the site with a priority visitor-serving does not relate
to an impact based on a reasonable investment-backed expectation since it relies on a comparison of
financial return from development of the site with its proposed non-priority use— a use which has
never been supported by the Commission, Commission staff or Chapter 3 policies of the Coastal
Act—versus development of the site with a high priority visitor-serving use. Had the applicant
alleged an economic impact between two competing proposals of high-priority use, such an impact
would be grounded in a reasonable investment backed expectation because the property owner could
reasonably expect to develop the property with a high-priority use as dictated by the historical
treatment of the subject site. Thus, the Commission’s action will not interfere with an economic use
of the applicants’ property that is grounded in a reasonable investment-backed expectation and,
thereby, will not exercise its power in a manner which will take private property for public use,
without the payment of just compensation therefor. Therefore, the Commission’s action will not be
inconsistent with section 30010 of the Coastal Act.

3. Applicants’ Offer of Mitigation for Loss of Hotel Use

In order to offset the loss of visitor-serving hotel use on the DWP property, the applicants in a letter
dated August 20, 2013 to Commission staff stated that BCP is willing to pay a mitigation fee
(Exhibit #14). BCP states that the fee is based upon a 2010 City of Malibu LCPA MAL-MAJ-2-09,
in which a fee for 15% of the lost potential hotel rooms at a rate of $14,494.00 was recommended
by Commission staff for the loss of visitor serving zoned land. BCP adjusted the rate for inflation to
$15,159 per lost room. The fee for the Malibu LCPA was based on the number of hotel rooms that
might have been built on the 24 acre site. The applicants state that while the DWP Specific Plan
allowed for 150 rooms, actually only 50 rooms could be built on site after Specific Plan
development standards were taken into consideration. The applicants stated that a 75 room hotel
could be considered only if changes were made to adjust the height of the building. Taking those
two hotel scenarios into consideration, the applicants proposed mitigation ranged from eight rooms
for the 50 room hotel or 11 rooms for a 75 room hotel at $15, 159.00. Therefore, the mitigation fee
would range from $121,272.00 to $166,749.00, but the applicants round up the proposed mitigation
to $175,000.00. The fee is proposed by the applicant to go to Hostelling International for a project
planned in the City of Long Beach or to another visitor-serving facility in the area.

While the payment of a mitigation fee for the loss of visitor-serving overnight accommodations has
been approved by the Commission in other instances, it is premature to consider mitigation as an
option in this case since there are a number of other higher priority uses that could be developed on
site before a residential option and mitigation is considered. The provision of other overnight
accommodations or other uses providing public visitor-serving commercial or commercial
recreational uses could avoid the need for the payment of a mitigation fee. First the applicants
should consider locating an overnight accommodation closer to the ocean, as recommended in their
own studies. Other types of overnight accommodations should be considered, including but not
limited to a hostel, a RV park or a combination of those uses. The applicants should first seriously
consider other uses that are a higher priority than a residential use for the DWP site. Payment of a
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mitigation fee should not be considered until these and other potentially viable uses are considered
and found to be infeasible.

While a mitigation fee is premature for this site, Commission staff did review the applicants’
mitigation proposal for consistency with past Commission action concerning the payment of
mitigation fees for the development of residential use on land designated for visitor-serving uses
The applicants’ proposal incorrectly references the staff’s recommendation as opposed to the
Commission’s action concerning the City of Malibu LCPA MAL-MAJ-2-09. The applicants stated
that the fee determined with that LCPA was a fee for 15% of the lost potential hotel rooms at a rate
of $14,494 recommended by Commission staff for the loss of visitor-serving zoned land. However,
the mitigation imposed by the Commission for the conversion of a visitor-serving commercial use to
a residential designation was actually a $2 million fee that was to go to State Parks to convert the
old Malibu Ranch Motel at Topanga Beach to a low cost overnight accommodation.

The loss of visitor-serving uses is a significant concern that has been raised with other projects
located within the City of Seal Beach. CDP No. 5-99-026-(Musso) and CDP No. 5-05-385-(Seal
Beach Six, Inc.) both dealt with the loss of visitor serving commercial uses to residential uses.
However, in these cases the Commission did agree that for the Musso application that the site was
not suitable as a commercial reservoir for future visitor serving commercial use and that the Seal
Beach Six location would not be suitable for re-development as an overnight accommodation.
Something else that these projects held in common was that the City indicated while visitor-serving
uses would be lost at these sites; there were other locations within the City that would be more
suitable for these types of uses, including the subject DWP site. The DWP has long been
envisioned by the City and the Commission as a location for higher priority overnight
accommodation and other active visitor-serving uses.

4. Public Trust Lands

The Commission is vested with the authority to assure that it acts in a manner consistent with
section 30210 of the Coastal Act which requires the Commission to carry “out the requirement of
Section 4 of Article X of the California Constitution” and provide for maximum access and
recreational opportunities for all people. Section 4 of Article X of the California Constitution
provides the following

No individual, partnership, or corporation, claiming or possessing the frontage or
tidal lands of a harbor, bay, inlet, estuary, or other navigable water in this State,

shall be permitted to exclude the right of way to such water whenever it is required
for any public purpose, nor to destroy or obstruct the free navigation of such water;
and the Legislature shall enact such laws as will give the most liberal construction to
this provision, so that access to the navigable waters of this State shall be always
attainable for the people thereof. (emphasis added.)

This section merges the common law public trust doctrine with the California Constitution. (See
Personal Watercraft Coalition v. Marin County Board of Supervisors (2002) 100 Cal.App.4t 129,
144-145.) The Legislature, in furthering the goals of Article X Section 4 of the Constitution, enacted
section 30210 of the Coastal Act to ensure the public can always attain access to navigable waters
for recreational purposes. As such, through this legislative mandate, the Commission is charged
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with the duty of ensuring that proposed development is consistent with Section 30210 of the Coastal
Act, and by extension, the public trust doctrine.

A significant portion of the proposed residential development is located on the portion of the site
where there is a public trust easement. This area is identified as Parcel A in Exhibit #11 The public
trust is a sovereign public property right held by the State (under the jurisdiction of the California
State Lands Commission) or its delegated trustee, for the benefit of all the people. This right limits
the uses of these lands to waterborne commerce, navigation, fisheries, open space, recreation, or
other recognized Public Trust purposes, including visitor-serving commercial uses. Residential use
is a prohibited use on public trust lands unless the Legislature or courts, either through land
exchange, legislative act or adjudication, has removed public trust obligations from certain public
trust resources. The public trust obligations have not been removed from the subject parcel. More
specifically, portions of or entire portions of eleven (11) lots are located within the public trust
easement (Exhibit #11).

The proposed residential use on the public trust easement area is not consistent with the uses
allowed under the public trust. To remedy this situation, BCP has submitted an application to SLC
to exchange the public trust easement from Parcel A to Parcel B so that the proposed residential
development can be undertaken. Parcel B is also located on the project site, along the San Gabriel
River and includes submerged land within the River (Exhibit #11). However, a land exchange for
Parcel B would not afford the same opportunities to benefit the public as those located on the Parcel
A. A significant portion of Parcel B is already undevelopable since it is submerged property.
Additionally, the applicants have already agreed in the 2011 Settlement Agreement and the 2012
Disposition and Development Agreement affecting the project site to convey Parcel B to the City
(the “San Gabriel River Trail Parcel” which is to be used for public trail purposes). If Parcel B is
conveyed to the City for public trail purposes, its value as an exchange parcel for the public trust
easement is severely diminished as the land would already be protected for the uses encouraged by
the Coastal Act and consistent with the public trust. In addition, Parcel A is located adjacent to land
developed with a marine-related boating use that is consistent with the public trust doctrine. Thus,
the public trust easement should remain on Parcel A as it is an ideal location for higher priority uses
encouraged by the Coastal Act and which could support, rather than conflict with the adjacent
marine-related/recreational use. Marine-related and/or visitor-serving recreational uses are also
those required on public trust lands, thus, no land exchange is needed to allow build-out of the
subject site consistent with both the Coastal Act and the public trust doctrine.

Conclusion

As proposed, the project fails to provide Coastal Act higher priority uses at a prime riverfront and
oceanfront location that would maximize the public’s opportunities for the coastal access and
recreation. Therefore, the Commission finds that the proposed project is inconsistent with Sections
30213, 30220, 30221, 30222, 30224 and 30255 of the Coastal Act and must be denied.

D.  Alternatives

There are several alternatives to the proposed development that can be found consistent with the
public access, public recreation and recreational boating support policies of the Coastal Act.
Among those possible alternative developments are the following (though this list is not intended to
be, nor is it, comprehensive of all the possible alternatives):
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No project

No changes to the existing site conditions would result from the “no project” alternative. As such,
the site would remain undeveloped and residential use, a lower priority use, would not be
constructed on site. There also would be no encroachment into the existing adjacent preferred
recreational boating support use by residential use, thereby avoiding a conflict with the continuance
of the existing beneficial use.

Revising the proposed project to include higher priority Coastal Act uses

Another potential alternative would be revising the proposed project so that it included higher
priority uses that are encouraged by the Coastal Act, such as visitor-serving commercial including
overnight accommodations, commercial recreation, and marine commercial and lower cost visitor
and recreational facility uses. As opposed to the applicants’ residential proposal for the site, these
uses would offer an opportunity for the site to maximize its ability to provide amenities beneficial to
a greater segment of the general public. These higher priority uses could be stand alone uses or a
mix of these uses could be provided. These uses could range from beach equipment rental shops,
boat repair facilities, active park, RV park, etc. An additional higher priority use would be placing a
passive park, similar to the applicants proposed park, but not at such a large scale that would take
into account habitat concerns including foraging areas. An option for including a lower priority
residential use is to place it on the upper floors of a mixed use development while preserving the
ground floor for higher priority visitor-serving commercial uses. Whichever way the site is
developed with either a single use or mixed-use, these uses should be of the higher priority variety
allowable under the Coastal Act.

As stated, the project site is an ideal location for higher priority uses. This is even further
highlighted by the applicants’ recent indication that there is a seasonal beach that occurs in the San
Gabriel River adjacent to the northern project boundary along the San Gabriel Bike Trail. The
applicants state this beach area can be used for beach recreation and hand carried watercraft access,
such as kayak, stand up paddleboard, etc. Thus, this reinforces the fact that the site serves as an
ideal location for higher priority visitor-serving and commercial recreational uses.

Revising the proposed project to include a hotel use located at the southern portion of the
property adjacent to the parking lot/beach

A constant theme in the applicants’ hotel analyses for the site was that hotel options were not
favorable due to the DWP Specific Plan requiring the hotel use to be located near Marina Drive
instead of near the City parking lot/beach. The standard of review is the Coastal Act and it does not
preclude any areas of the site for hotel development or other visitor-serving commercial recreational
uses. The site should instead be evaluated in its entirety and the best possible higher priority use or
uses for the entire site should be identified, which could include a hotel use or other type of
overnight accommodation located near the City parking lot/beach or somewhere else on the

property.

E.  Unpermitted Development

Development has allegedly occurred on the project site without all required Coastal Act
authorizations. The development consisted of: construction of the San Gabriel River Trail; removal
of subsurface structures and remediation of the site for asbestos contamination; re-grading of the
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site; removal of the Ocean Avenue bridge ramp; installation of the perimeter fence/green screen;
and mowing and disking of the site. None of this development was included with the proposed
project and no previous coastal development permits have been approved for this work. Thus, this
development still needs to be resolved.

F. Local Coastal Program (LCP)

Section 30600(c) of the Coastal Act provides for the issuance of Coastal Development Permits
directly by the Commission in regions where the local government having jurisdiction does not have
a Certified Local Coastal Program. The permit may only be issued if the Commission finds that the
proposed development will not prejudice the ability of the local government to prepare a Local
Coastal Program, which conforms with Section 30604 of the Coastal Act.

On July 28, 1983, the Commission denied the City of Seal Beach Land Use Plan (LUP) as submitted
and certified it with suggested modifications. The City did not act on the suggested modifications
within six months from the date of Commission action. Therefore, pursuant to Section 13537(b) of
the California Code of Regulations, the Commission’s certification of the land use plan with
suggested modifications expired. The LUP has not been resubmitted for certification since that
time.

The proposed development is inconsistent with the Chapter 3 policies of the Coastal Act and would
prejudice the City's ability to prepare a Local Coastal Program for Seal Beach that is consistent with
the Chapter 3 policies of the Coastal Act as required by Section 30604(a). The applicants proposal
to place a lower priority residential use at the DWP site, which is an ideal coastal location instead
for higher priority uses ranging from visitor-serving commercial, recreation and marine commercial
and lower cost visitor and recreational facility uses could prejudice the City’s ability to prepare a
LCP that is consistent with the Coastal Act.

G. California Environmental Quality Act (CEQA)

Section 13096 of Title 14 of the California Code of Regulations requires Commission approval of
Coastal Development Permits to be supported by a finding showing the permit, as conditioned by
any conditions of approval, to be consistent with any applicable requirements of the California
Environmental Quality Act (CEQA). The City of Seal Beach is the lead agency for purposes of
CEQA compliance. An Environmental Impact Report (EIR) was approved for this project in July
2012 pursuant to the provisions of CEQA. Mitigation measures included measures to minimize any
impacts to aesthetics, cultural, traffic and noise. However, Section 21080.5(d)(2)(A) of CEQA
prohibits a proposed development from being approved if there are feasible alternatives or feasible
mitigation measures available which would substantially lessen any significant adverse effect, which
the activity may have on the environment.

While the City of Seal Beach approved an EIR for the site with mitigation measures to minimize
any impacts, the Commission, pursuant to its certified regulatory program under CEQA, the Coastal
Act, determined that the proposed development would have both, direct and cumulative adverse
environmental impacts. There are feasible alternatives or mitigation measures available, such as a
no project alternative, revising the proposed project to include higher priority Coastal Act uses,
revising the proposed project to include a hotel use located at the southern portion of the property

24



5-13-003 (Bay City Partners)

adjacent to the parking lot/beach or developing the 10.9 acre site with a mixed-use development
continuing a combination of some of these uses and perhaps passive or active park use on a portion
of the site. Therefore, the proposed project is not consistent with CEQA or the policies of the
Coastal Act because there are feasible alternatives, which would lessen significant adverse impacts,
which the activity would have on the environment. Therefore, the project must be denied.
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APPENDIX 1

SUBSTANTIVE FILE DOCUMENTS: 1982 DWP Specific Plan; 1996 DWP Specific Plan; City
of Seal Beach Approval in Concept dated January 8, 2013; CDP NO. 5-10-220-(City of Seal
Beach); CDP NO. 5-10-16-(City of Newport Beach); City of Malibu LCPA MAL-MAJ-2-09-A;
CCC action on the City of Seal Beach LUP dated July 24, 1983; CDP No. 5-99-026-(Musso); CDP
No. 5-05-385-(Seal Beach Six, Inc.); Draft Environmental Impact Report (EIR) (SCH#
2011061018); Commission staff comment letters regarding Draft Environmental Impact Report
(EIR) (SCH# 2011061018) dated July 6, 2011 and January 9, 2012; City of Seal Beach Resolution
No. 6274; City of Seal Beach Resolution No. 6275; City of Seal Beach Resolution No. 6276; City of
Seal Beach Ordinance No. 1620; City of Seal Beach General Plan Amendment 11-1; City of Seal
Beach DWP Specific Plan Amendment 11-1; City of Seal Beach Zoning Map Amendment 11-1;
City of Seal Beach Tentative Tract Map (TTM) 17425; City of Seal Beach and BCP Settlement
Agreement dated March 16, 2011; City of Seal Beach and BCP Disposition and Development
Agreement dated July 9, 2012; and Lot Line Adjustment 13-1; Analysis of Potential Market
Demand and Statements of Estimated Annual Operating Results for a Proposed Hotel to be located
in Seal Beach, CA prepared by PKF Consulting dated July 31, 2003; Potential Market Demand and
Estimated Operating Results for a Proposed Hotel to be located in Seal Beach, California prepared
by PKF Consulting dated November 6, 2009; Peer review and Site Specific Hotel Feasibility
Evaluation prepared by Kosmont Companies date September 2011; Visitor-Serving Use Analysis
prepared by PKF Consulting USA, dated November 26, 2012; Letter from BCP to Commission staff
dated August 20, 2013; letter from the SLC to City of Seal Beach Director of Development Services
dated April 25, 2012; and letter from and the SLC to City of Seal Beach Planning Commission
dated May 2, 2012.
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Overall Planting Diagram

Legend

B Coastal Sage Scrub
- Mative Grasslands
- Riparian /Marshlands

Freshwater Ponds /
Retention Area

.~ Dry Stream Bed

- Coastal Trees

DWP Specific Plan Open Space Master Plan
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- (862) 590-5071

STATE OF CALIFORNIA - NATURAL RESOURCE Aggmcv e . ' EDMUND G. RRO
'CALIFORNIA COASTAL COMMISSION '

Seuth Caast Araa Office
200 Oceangate, Suite 1000
Long Beach, CA 90802.4302 -

July 6,.2011

Mark Persico, AICP, Director of Development Services.
Development Services Dapartment

Clty of Seal Beach

211 8% Street

Seal Beach, CA 90740

Re: Department of Water and Power Specific Plan Amendment
- Notice of Preparation of a Draft Environmental Impact Report (scH# 2011061018)

-Dear Mr.. Petsico,

Thank you for the opportunity to raview the Notlce of Preparation of a Draft Environmental -
Impact Report for the Department of Water and Power Specific Plan Amendment. The subject
site is seaward of the Intersection First Street and Marina Drive in Seal Beach. The project

- consists of: 1) grading of the 10,7 acre site and installation of appropriate infrastructure in order
to allow for future development of residential and open space/passive park uses, and 2) a
General Plan Amendment, Department of Water and Power (DWP) Specific Plan Amendment,
Redevelopment Plan Amendment and Tentative Tract Map that would allow for the .
development of a 48-lot residentlal development on a former power plant site in the City of Seal
Beach. Additlonally, a lot line adjustment [s propased that will adjust the project acreage from
4.3 acres to 4.4 acres for the residentlal portion of the Specific Plan area.

The proposed project Is located withir tha Coastal Zone in the City of Seal Beach. Tha
propased development will require a Coastal Development Permit from the California Coastal
Commisslon. The City does not have a certifled coastal Land Use Plan or Implementation Plan
(i.6. a Local Coastal Program), so, the land use issues raised by the proposal would be i
addressed in the context of the Coastal Development PermIt application.

The following comments address the Issue of the proposed project's consistency with the
Chapter 3 policies of the California Coastal Act of 1976, The commenis contalned hereln are
prefiminary and those of Coastal Commission staff only and should not be construed as

: representmg the opinion of the Coastal Commisslon itself. As described below, the proposed
project raises issues related to land use, visual Impacts, biological resources, archaeologlcal
resources, hazards, and water quality.

Below are the cammaents by Commiselon slaff on the Notice of Preparation of a Draft
Environmental Impact Report.

Langd Use -

The proposed project would change the permitted use of an area of the project site from visitor-
serving to residentlal uses. Given Its waterfront and riverfront location, the subject site is well
suited for lower cast recreation and visitor-serving uses. Lower cost recreation andfor visitor-
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Notice of Preparation of a Draft Environmental Impact Report
Department of Water and Power Speclﬂc Plan Amendment
- Page 20f4

‘sening uses are a pnonty use In thé;, at Act as tg:esroffer ah opportunity for th. publtc to -

recreste along and have acoess tie dver, @ﬁdentlal uses are not a priority use and
do not offer-the same beneficial use fower cosf técréation and vislitor-serving uses do.
Lower cost recreation and vlsllor-servlng uses should be maximized on the subject site,
Additionally, the project states that there will be approximately 6.4 acres of open space/parkiand
as well on slte. However, the proposed amendment would actually reduce the amount of open
space currently cafled for by Clty planning documents from 70% to 60% within the proposed
Specific Plan area. The reduction in planned open space/park area, in exchange foran -
Increase in the quantity of residential uses (a (ower prlority use), Is a significant concern ralsed -
by this proposal. Lower cost visitor-serving uses, as well as open space area, must be
maximized and protected since they are priority uses as stated In the Coastal Act. We

- recommend that the EIR consider project alternatives that significantly reduce and/or efiminate

the proposed resldentlal uses on the sub}ect site.

On July 28,1 983 the Callforma Coastal Commission held a public hearlng on 1he Lend Use
Plan for the City of Seal Beach as submitted by the City. The Commisslon denled the Land
Use Plan as submitted based on Inconsistencles with the Coastal Act. The Commission then
adapted suggested modifisation, which If adopted by the cny would bring the Plan !nto
confonnance with prevlslon of the Coastal Act.”

Suggested moduf'fcatwn for the DWP sute dealgnated that 30%. of the site be for

- hotelfcommercial uses defined as a maximum 300-room hotel with & maximum height of 36-feet

and necessary ancillary support-uses to serve hotel guests.. The remaining portion of the site
was designated as open space with uses defined as public parks, greenbelts, trails, recreatlonal
uses and theater with a maximum height.of 25-feet. Furthermore, all uses in the Seal Beach
Munlclpal Gede for publlc land use were permitied in open-space.

HoWever, these suggested modlﬂcatlons were never adopted by the City. Therefore, the Land
Use Plan was never effectively centified and subsequently lapsed. While these suggested -
madiflcation regarding the. DWP site were never-adapted by the City, it does show.the
Commission's concern of preserving the site das a lower cost visitor-serving and apen space
area in 1983 and we note that such uses are still strongly encouraged, The EIR should
consider the above described land uses in its allernatives analysis (and/or variations on it).

Visyal Imnacty

The project site Is located ssaward of the first coastal roadway and public views across the slte

to and along the shoreline have been enjoyed by the public for a significant period of time. The
Coastal Act requires the protection of public visws to and along the coastline, Any adverse

- impacts to these scenic resources must be avoided or minimized to the greatest extent feasible.

The EIR must analyze impacts to public coastal views and consider alternatives that avoid
significant adverse impacts to coasial views.

Please note, the visual impact analysis should consider Impacts to views as theyr would Iegélly
eXist relative to the subject site. Any existing unpermitted fencing and/or screening should not
be considered the ‘existing' condition.

Exhibit #6
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- Notice of Praparation of a Draft Environmental Impact Report
Depariment of Water and Powsr Specific Plan Amendment
© Page3ofd :

- Blological Resources

There is potential for Impacts to blological resources with the proposed project, especally since
the Notice of Preparation stated that the undeveloped site has the potential to contaln wetlands
as defined by the United States Army Corps of Engineers (USACOE) and the Califomia Coastal
Commigsion (CCC). The Coastal Act identifies the types of development, which may occur In
wetlands. In order for the Commisslon to analyze whether the proposed project is consistent
with the Coastal Act you must submit a blolaglcal study, which Identifies the presence and
boundary of any wetland, which exists In the project area based on Coastal Act criterla (note,
the USACOE and CCC criterla for ident(fying wetlands differ significantly). In addition,an.
analysls must be preparad which identifies any direct or Indirect impacts upon wetlands -
resulting from the proposed project. Theréfore, pléage provide a wetlands idaentification and
blological analysis, prepared by a blologlst In accordarice with current professional practice, of
any direct and/or indirect Impacts of the proposed project upon wetlands and assoclated -
sensitive biological resources in the project area. The analysis must Include @ map showing the
location of the existing and proposed project with respect to the location of the wetlands and/or
any othar blological resources located on the property. Where applicable, proper protacol
surveys should be conducted for sensltive, rare and/or endangered plant or animal species that
may exist on the subject site. . : ‘

Archaealoglca) Rasources

The project site Is tocated In an area where archaeologlcal resaurces (l.e. Native American
Resources) have been found. Thus, please provide an archaeological survey that provides, at
minimum, a preliminary investigation (l.e. raconnaissance) for the presence of any S
archaeological resources on site. If the preliminary investigation reveals that archaeologlcal
resources exist and/or very likely exist on the subject slte, a more thorough investigation will be
required prior to submital of any Coastal Developmant Permit application for development of
the subject site. Please nole that an archeclogical investigation may require a Coastal
Development Permit. Please contact Commission staff regarding the need for a permit prior to
undertaking the Investigation. ’ - ' ‘ .

Hazards

An analysls for the potential of structural damage due to sea level rise, flooding and wave attack
must be conducted for the profect site. The atudy must be prepared by a licensed englinser with

“experlise in coastal processes, which analyzes whether the proposed project minimizes risks

from hazards Including, but not imfted to, sea level rise, flooding and erosion. - The study must
explain whether any protective devicas will be necessary to protect the proposed development
from any existing or anticipated future hazards.

Water Quality
An analysis of the potential Impacts to water quality resulting from the proposed project and the

‘measures to deal those Impacis is necessary. Any propased measures must be sized and

designed to mitigate water quality Impacts generated by the development. The' Commliselon
has recently required that post-development peak runoff rates and average volume from the
developed site shall not excsed pre-development levels for the 2-year 24-hour storm runoff
event. [n addition, post-construction treatment control BMPs shail be designed to mitigate
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‘ .
Notice of Preparatfon of a Draft Enviconmental Impact Report
' Depariment of Water and Power Specific Plan Amendment
Page 4 of 4 ,

(treat, infiltrate or filter) stormwater runoff from each storm event, up to and including the 85th
percentile, 24-hour storm event for volums-based BMPs, and/or the 85th percentile, 1-hour
storm event, with an appropriate safety factor (L.e., 2 or greater). for flow-based BMPs, If the
proposed water quality mitigation measures do not meet the above criteria, water quallty could
be adversely impacted. The Environmental Impact Report should address whether the
proposed development meets the above guldélines and any Impacts upon water quallty, which
may resultif the. development is not conslstant with the guldelines. .

Thank you for the opportunity to comment on :he Notice of Preparation of a Draft Envlronmental
Impact Report for the Department of Watar and Power Specific Plan Amendment., Commission
staff request notification of any future activity assaciated with this project.or related projacts.
Please note, the comments providad hereln are preliminary In nature. . Additional and more
specific comments may be appropriate as the project develops Into final form and when an
application Is submlited for a Coastat Development Permit. Please feel free to contact me at
662-590-5071 with- any questlons

\SlncTrely.

.
e

Fertle

Coastal Rrogram Analyst II

CC: Stata Clearinghouse
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STATE OF CALIFORNIA - NATURAL RESOURCES AGENCY EDMUND G. BROWN, JR., Governor

CALIFORNIA COASTAL COMMISSION

South Coast Area Office

200 Oceangate, Suite 1000
Long Beach, CA 80802-4302
(562) 590-5071

January 8, 2012

Mark Persico, AICP, Director of Development Services
Development Services Department '

City of Seal Beach

211 8" Street

Seal Beach, CA 90740

Re: Department of Water and Power Specific Plan Amendment
Draft Environmental impact Report (SCH# 2011061018)

Dear Mr. Persico,

Thank you for the opportunity to review the Draft Environmental impact Report for the
Department of Water and Power Specific Plan Amendment. The subject site is a former power
plant site located seaward of the First Street and Marina Drive intersection in Seal Beach. The
project involves amendments to the 1996 DWP (Department of Water and Power) Specific Plan
(Proposed Specific Plan Amendment) that would allow for the development of a 48-lot
residential development (Tentative Tract Map No. 17425). That is, the DWP Specific Plan
currently designates that 30% of the site be for visitor serving uses and that 70% be for open
space. As proposed, the residential component would occupy 41% of the site and be located
on approximately 4.5 acres in the northern portion (landward) of the project site. The project
applicant would construct, in one phase, the finished pads and all necessary infrastructure
necessary to serve the new residential development. The residential units would be developed
individually by homeowners as custom homes. As proposed, the remaining 59% (approximately
6.4 acres of the project site) would be used for open space/passive recreation uses.

The proposal would require a General Plan Amendment, Zone Change, DWP Specific Plan
Amendment, Redevelopment Plan Amendment, Tentative Tract Map, and Lot Line Adjusiment.
The General Plan Amendment, DWP Specific Plan Amendment, and Zone Change, if approved,
would allow the property to be developed for residential uses. The Tentative Tract Map and Lot

. Line Adjustment, if approved, would allow the property to be subdivided into single-family
parcels. The proposed amendments are intended to address aspects of each policy document
that are not consistent with the proposed project.

The proposed project is located within the Coastal Zone in the City of Seal Beach. The
proposed development will require a Coastal Development Permit from the California Coastal
Commission. The City does not have a certified coastal Land Use Plan or Implementation Plan
(i.e. a Local Coastal Program), so, the land use issues raised by the proposal wouid be
addressed in the context of the Coastal Development Permit application.

The following comments address the issue of the proposed project’s consistency with the

Chapter 3 policies of the California Coastal Act of 1976. The comments contained herein are
preliminary and those of Coastal Commission staff only and should not be construed as
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Draft Environmerital Impact Report
Department of Water and Power Specific Plan Amendment
Page2of 4 .

representing the opinion of the Coastal Commission itself. As described below, the proposed
project raises issues related to land use, visual impacts, biological resources, and hazards.

Below are the comments by Commission staff on the Draft Environmental Impact Report.
Land Use

The proposed project would change the permitted use of an area of the project site from visitor-
serving to residential uses. Given its waterfront and riverfront location, the subject site is well
suited for lower cost recreation and visitor-serving uses. Lower cost recreation and/or visitor-
serving uses are a priority use in the Coastal Act as they offer an opportunity for the public to
recreate along and have access the coast. However, residential uses are not a priority use and
do not offer the same beneficial uses that lower cost recreation and visitor-serving uses do.
Lower cost recreation and visitor-serving uses should be maximized on the subject site. The
DWP Specific Plan currently designates that 30% of the site be for visitor serving uses and that
70% be for open space (to be discussed more below). This would change with the proposed
project as the residential component use in the northern portion (landward) of the project site. -
would be increased to 41% (4.5 acres) and the open space/passive recreation use component
inthe southern portion (oceanward) would be reduced to 59% (6.4 acres). The proposed
project would reduce the amount of open space currently called for by City planning documents
from 70% to 59% within the proposed Specific Plan area. The reduction in planned open
space/park area, in exchange for an increase in the quantity of residential uses (a lower priority
use), is a significant concern raised by this proposal. Lower cost visitor-serving uses, as well as
open space area, must be maximized and protected since they are priority uses as stated in the
Coastal Act. Project alternatives have been provided that include no project/no build and
adherence to the current 1996 DWP Specific Plan. However, we recommend that the EIR
consider additional project alternatives that significantly reduce and/or eliminate the proposed
residential uses on the subject site.

On July 28, 1983, the California Coastal Commission held a public hearing on the Land Use -
Pian for the City of Seal Beach as submitted by the City. The Commission denied the Land Use
Plan as submitted based on inconsistencies with the Coastal Act. The Commission then
adopted suggested modification, which if adopted by the City wouid have brought the plan into
conformance with provisions of the Coastal Act.

Suggested modification for the DWP site designated that 30% of the site be for
hotel/commercial uses defined as a maximum 300-room hotel with a maximum height of 35—feet
and necessary ancillary support uses to serve hotel guests. The remaining portion (70%) of the
site was designated as open space with uses defined as public parks, greenbelts, trails,
recreational uses and theater with a maximum height of 25-feet. Furthermore, all uses in the
Seal Beach Municipal Code for public land use were permitted in open space.

However, these suggested modifications were never adopted by the City. Therefore, the Land
Use Plan was never effectively certified and subsequently lapsed. While these suggested
modification regarding the DWP site were never adopted by the City, it does show the
Commission's concern of preserving the site as a lower cost visitor-serving and open space
area in 1983 and we note that such uses are still strongly encouraged. While the EIR has
provided alternatives to the proposed project including adherence to the current 1996 DWP
Specific Plan, additional alternatives are needed that preserve the entire site as a lower cost
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Draft Environmental Impact Report
- Department of Water and Power Specific Plan Amendment
Page3 of 4

visitor serving and open space area. Thus, the EIR should consider the above described land
uses in an additional alternatives analysis (and/or variations on it).

The proposed project would result in the significant lost of an area currently designated as open
space in the City's Land Use Element of the General Plan, which could be used for parkland. In
the EIR, it states that in order to meet the City's parkland-to-ratio population goal, a total of 121
acres of parkland would be required. Currently the City maintains approximately 77.3 acres of
parkland. The EIR states that while the City has not met this goal, the City benefits from
additional recreation amenities within its boundaries (i.e., beaches, Sunset Marina Park, etc).
Nonetheless, what was the justification for the loss of this site to entirely serve as open space?
Loss of the site to residential use, a non priority use, is significant. Therefore, an explanation
and justification for the loss of the site as potential parkland should be included in the EIR.

Visual Impacts

The project site is located seaward of the first coastal roadway and public views across the site
to and along the shoreline have been.enjoyed by the public for a significant period of time. For
example, views to the ocean are available from the San Gabriel Rive Bike Trail, Marina Drive
and 1% Street. The Coastal Act requires the protection of public views to and along the
coastline. Any adverse impacts to these scenic resources must be avoided or minimized to the
greatest extent feasible. The EIR must analyze impacts to public coastal views and consider
alternatives that avoid significant adverse impacts to coastal views.

Please note, the visuavl impact analysis should consider impacts to views as they wouid legally
exist relatlve to the subject site. Any existing unpermitted fencing and/or screemng should not
be considered the ‘existing’ condition.

Biological Resources

Part of the site analysis included a wetland boundary determination based on Coastal Act
criteria and based on that analysis, no wetlands were identified on the project site. However,
the EIR states that nine (9) special status plant species were identified as having potential to
occur on site, but due to disking, historic disturbance, and the absence of suitable habitat
surrounding the project site, all nine (9) of those species are considered unlikely to occur on
site. Additionally, eight (8) special status wildlife species were identified, but only five (5) of
these species are considered unlikely to occur based on the same reasons. Please provide
further discussion regarding the disking and historic disturbance of the site and whether or not
these activities were permitted by any Coastal Development Permit. Any previous removal of

. major vegetation would have required approval of a Coastal Development Permit. Any existing
unpermitted removal of major vegetation should not be considered the ‘existing’ condition for
purposes of identifying biological resources impacts.

Hazards

An analysis for the potential of structural damage due to sea level rise, flooding and wave attack
must be conducted for the project site. The study must be prepared by a licensed engineer with
expertise in coastal processes, which analyzes whether the proposed project minimizes risks
from hazards including, but not limited to, sea level rise, flooding and erosion. The study must
explain whether any protective devices or other mitigation measures will be necessary to protect
the proposed development from any existing or anticipated future hazards.
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Draft Environmental Impact Report o
Department of Water and Power Specific Plan Amendment
| - Page 4 of 4

Thank you for the opportunity to comment on the Draft Environmental impact Report for the
Department of Water and Power Specific Plan Amendment. Commission staff request _
notification of any future activity associated with this project or related projects. Please note, the
comments provided herein are preliminary in nature. Additional and more specific comments
may be appropriate as the project develops into final form and when an application is submitted
for a Coastal Development Permit. Please feel free to contact me at 562-590-5071 with any
guestions.

! Sinc:frely,

: A

Fekhie Sy :
Coastal Program Analyst Il

-

-

CC. State Clearinghouse
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SETTLEMENT AGREEMENT AND MUTUAL RELEASE

This Settlement Agrecment and Mutual Release (“Agrcement™) is entered by and
between:
(a) Bay City Partners ILLC, a Califomia limited liability company (Also known as

Bay Cities Partners, LLC) (“Bay City™), on behalf of itself and its successors, g

interest and assigns, on the one hand; and

A Bay City . roximately 10.697

acres located betwee nd between Marina Drive and the
City beach in the Cit ached hereto (the “Property™).

Residential Project

B. Bay Cit since approximately May 27, 2003. Bay City
intends to pursue residential ¢ the Property.

C. Bay City seecks to develop a subdivision of 48 residential lots on the Property
suitable for single-family detached homes with the balance remaining Open Space (the
“Proposed Residential Project™). Such lots will be located on the Property generally and largely
north of the westerly prolongation of the southem right-of-way boundary of Central Way as
shown specifically on Exhibit B attached hereto (the “Proposed Residential Project Area™).

Exhibit C-1 attached hereto is the legal description (“Legal Description™) of the Proposed
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Residential Project Area. The Proposed Residential Project is shown on plans submitted to the
City and is attached hereto as Exhibit C-2 (“Proposed Residential Project Plans™).

D. Beginning before 2009, Bay City applied to the City for some of the land use and
other entitlements and permits required by the City for the Proposed Residential Project. These

land use and other entitlements and permits consist of’

{1}  Certificate of Compliance 2009-01, approved and record® \

other entitlements
Project.
Property, not included in the Proposed Residential
Project Area, lies generally and largely south of the westerly prolongation of the southem right-
of-way boundary of Central Way as shown more specifically on Exhibit D attached hereto (the
“Open Space™).

The City’s River’s End Project

H. The City seeks to refurbish and improve its River's End Staging Area and San
Gabriel River Bike Trail through its River’s End Staging Area and San Gabriel River Bikeway
Enhancement Plan (the “River’s End Project”). Much of the River’s End Project is located on

property adjacent to the southwesterly boundary of the Property.

2.
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. L A segment of the bike trail that is part of the River’s End Project crosses onto the
Property along the San Gabriel River at the Property’s westerly property hine, as shown on
Exhibit E attached hereto (the “Bike Trail Parcel”). The City wishes to acquire the Bike Trail
Parcel from Bay City for the River’s End Project. The City has not filed a2 complaint in eminent

domain to acquire the Bike Trail Parcei.

I In April 2005, the City successfully applied to the Rivers A Mountain

for the River’s End Project.
L. On October 26, 2010, Bay City submitted

M. In November 2010, the Coa
. for a CDP for the River’s

he City’s application

An the CEQA Lawsuit

N. a petition for writ of mandate and complaint for
declaratory and inj / i i ity, pursuant to the California Environmental
. awsuit is entitled Bay City Partners LLC v. City
of Seal Beach, et al. (Or erior Court Case No. 30-2010 00364553). In the
CEQA Lawsuit, Bay City sought to challenge the City’s certification of a Mitigated Negative
Declaration and Mitigation Monitoring and Reporting Program for the River’s End Project.

0. On February 1, 2011, the Court entered Judgment in the CEQA Lawsuit. The
Judgment granted Bay City’s petition in part and denied it in part. On February 1, 2011, the
Court issued a Writ of Mandate directed to the City. On March 1, 2011, Bay City appealed the

Judgment denying its petition in part.

$7284-1007\1339052v2.doc
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The City’s Condemnation Lawsuit

P. On September 23, 2009, the City filed a complaint in eminent domain entitled
City of Seal Beach v. Bay City Partners LLC, et al. (Orange County Superior Court Case No. 30-
2009 00305309) (“Condemnation Lawsuit”). In the Condemnation Lawsuit, the City sought,

among other things, to acquire two portions of the Property located at First Strea

and Ocean

Avenue. In particular, the City sought to acquire:

le, reserving therefrom that non-
and water, as more particularly set forth in that
7, 2009 and recorded November 2, 2009, as

Instrument No. 200900 ecords, Orange County, California {the “Sewer

82 in the Offjg
Parcel”). The City assertec ' acquire the Sewer Parcel for a sewer maintenance
area.

Q. The City asserted that it sought to acquire the Driveway Parcel for a public access
roadway from First Street and Ocean Avenue to the public parking lot that serves the River’s
End Project. The City further asserted that it neceded the Driveway Parcel in order to maintain
public access to the public beach, the Pacific Ocean, Windsurfer Park, the First Street parking
lot, and the River’s End Café.

R. The City asserted that it sought to acquire the Sewer Parcel for a sewer

maintenance area to maintain an existing City sewer line.

-4-
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. The Settlement

S. The intentions of Bay City and the City in entering this Agreement include,
without limitation:

(1) Good faith consideration of land use and other entitlements and permits

for Bay City’s Proposed Residential Project, including issuance of a CDP fr & the Coastal

Commission;

possible;
(3) Resolution of all existing, current d
and the City, finally and completely;
4) Approval and issuance
City’s River’s End Project; and ;

. (5) Tra

Sewer Parcel, and th

E FACTS, AND IN CONSIDERATION FOR
THE COVENANTS BAY CITY AND THE CITY AGREE AS
FOLLOWS:

1. Concurrent with the Effective Date of the Agreement: The parties agree that,

within fourteen (14} days of the Effective Date of the Agreement:

A City’s Obligations Concurrent With the Effective Date:
(I}  $900,000 Payment. The City shall pay the amount of $900,000 to

Bay City concurrent with the Effective Date of the Agreement. Such $900,000 payment to Bay
City is non-refundable. Bay City shall have no obligations hereunder unless and until such
timely payment occurs. The City shall not be entitled to a refund or reimbursement of any

. portion of such payment. In particular, there shall be no refund or reimbursement of such

-5-
57284-1007\1339052v2.do¢

Exhibit #9
Page 5 of 72



payment, regardless of whether or when the Proposed Residential Project is approved by the City
or the Coastal Commission as discussed in paragraphs 2 and 4, below. The $900,000 payment
shall be payable by check to Bay City Partners LLC.

(2) Dismissal of the Condemnation Lawsuit. The City shall dismiss

c-fited, if at

the Condemnation Lawsuit without prejudice. The Condemnation Lawsuit may bgs
all, only in accordance with paragraph 4, below. The City acknowledges that such Clknissal may

result in an obligation on the City’s part to reimburse Bay City’s ordiny

such ordinary costs are less than $10,000.

3) Indemnity. As a material

public.
matenal term of the Agreement and the Lease,
within fourteen (14) : he City shall provide Bay City with evidence of
insurance coverage ca e limit of $2,500,000 for the Driveway Parcel,
the Bike Trail Parcel, and th

B. Bay City’s Obligations Concurrent With the Effective Date:

(1) Lease of the Driveway Parcel and the Bike Trail Parcel
Concurrent with the $300,000 payment described in paragraph 1.A(1), above, the City and Bay
City will enter a lease for the Driveway Parcel and the Bike Trail Parcel (the “Lease”), based on
the terms sheet attached hereto as Exhibit H. Under the Lease, Bay City will lease the Driveway
Parcel and the Bike Trail Parcel to the City. The City and Bay City agree that the term of the
Lease will commence on March 31, 2011. The City and Bay City agree that the term of the

Lease will terminate on the earlier of:

57284-1007\1338052v2.doc

Exhibit #9
Page 6 of 72



(a) March 31, 2015; or

(b) Conveyance of the Driveway Parcel and the Bike Trail
Parcel to the City pursuant to the transaction described in paragraph 5.B, below; or

(c) If the Coastal Commission denies or declines to process

further the Proposed Residential Project, then thirty (30) days thereafter sygh denial or

declination. (Bay City shall determine, in its sole discretion, whether a Coasta¥g pmmission
denial or declination has occurred. Bay City shall promptly notify theg i of such
determination.) | |

(2)  Irrevocable Easement for the

receipt of the $900,000 payment described in paragraph oy

ty or the Coastal Commission as

EQA Lawsuit. Upon Bay City’s receipt of the
1), above, Bay City shall also: (a) dismiss its
appeal filed on March 1, 20 Lawsuit; and (b) authorize its attorneys to enter into
and execute a stipulation regarding the City’s return to the February I, 2011 Writ of Mandate.

(4)  Cooperation on the River’s End Project. Upon Bay City’s
receipt of the $900,000 payment described in paragraph 1.A(1), above, Bay City shall also:
(2) withdraw its opposition with the Coastal Commission to the City’s application for a CDP for
the River’s End Project; and (b) take reasonable steps, upon written request from the City, to:
(i) assist the City in obtaining a CDP from the Coastal Commission for the River’s End Project;

and (1) assist the City in expediting the River’s End Project to help the City avoid losing the

§7284-1007\1339052v2.doc
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RMC Grant. For purposes of Bay City’s obligation to take “reasonable steps™ to assist the City,
“reasonable steps” shall not require Bay City to spend any money or pay any money to the City.

2. Concurrent Upon Bay City’s Proposed Residential Project Application: The

parties further agree as follows:

Proposed

A. Bay City’s Obligations Concurrent With Bay Cityds

Residential Project Application:

Bay City will submit to the City the necessary
and documents for all land use and other entitlements and permits that g | _'__. the
Proposed Residential Project within the time frame describ .
above.

B. City’s Obligations Concurrent Wi

Project Application - - City Consideration o

)] i o) Nty cafgidcuarantee approval of
the Proposed Residential : i oati fnd use and other
entitlements and pe; | : Bay City and the City’s staff
expect that such conf esidential Project will oceur, and as a matter of
fact, mutually repre , h consideration is foreseeable, reasonable, and
expected. The parties all obligations of Bay City in this paragraph 2A
shall be contingent on such -

@) In furtherance of consideration of the Proposed Residential Project,
the City specifically agrees as follows:

(a)  The City’s staff shall use each of his or her best efforts to
secure consideration of (i) the Proposed Residential Project as shown on the Proposed
Residential Project Plans; and (ii) Bay City’s applications for land use and other entitlements and
permits for the Proposed Residential Project subject to CEQA analysis, findings, and mitigation

measures;

57284-10074133905 2v2.doc
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{b) The City’s staff shall each recommend to the Planning
Commission and City Council that the City’s staff in good faith considered the Proposed
Residential Project and Bay City’s applications for land use and other entitlements and permits

for the Proposed Residential Project;

(c) The City’s staff shall work diligently and in 24 d faith with

the parties.

Terms of Apg

ees (“Quimby fees™);

(b)  Park improvement obligations;

(¢)  Affordable housing requirements (either in lieu fees or on-
site improvements);

In no event shall the City require or impose additional park fees
(“Quimby fees”); additional park improvement obligations; or additional affordable housing
requirements (either as in lieu fees or on site improvements) for the Proposed Residential

Project. The parties will amend the existing reimbursement agreement between the parties to

9
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reduce planning staff overhead charges from 17.5% to 8% for the Proposed Residential Project.
The City waives the Transportation Facilities Fee for the Proposed Residential Project.
(4) Hearing on Project. On or about March 31, 2012, or as soon

thereafter as the City concludes is reasonably and legally possible, and subject to Bay City’s

Proposed Residential Project; and the fact that the pa
litigation between the parties through the Agreement.

(b)  After ail
deliberations, the City Council may issue a

i

and Bay City’s applicati

Residential Project.
City's legislative disc
Project plans, attached her shall be moved to a location south of the westerly
prolongation of the southerly right-of-way of Central Way to allow 3,500 square feet of the San
Gabriel River bike path to be incorporated into the Proposed Residential Project at no cost to the
City.

3. If And When the City Approves the Proposed Residential Project: If and

when the City Council approves the Proposed Residcntial Project discussed in paragraph 2,
above, the City agrees to: (a) take reasonable steps to assist Bay City in obtaining a CDP from
the Coastal Commission for the Proposed Residential Project; (b) testify on behalf of Bay City in

favor of a CDP for the Proposed Residential Project before the Coastal Commission at any

-10-
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hearing; and (¢) if legally permissible, be a co-applicant with Bay City for a CDP from the
Coastal Commission for the Proposed Residential Project and removal by the City of the fence
surrounding the Open Space to be conveyed to the City upon receipt of a CDP by Bay City and
Construction by the City of a replacement fence along the new common property line. For the

purposes of City’s obligations in this paragraph 3 to assist Bay City, such obligajgons shall not

below, of the Agreement. Instead, the City shall

pmatter identified in Recital P and
City agrees that the larger parce] for the
e eminent domain matter identified in Recital P.
Such acquisition shall he Driveway Parcel and the Bike Trail Parcel as

well,

5. Concurrent With the Coastal Commission’s Issuance of a CDP for the

Proposed Residential Project: Promptly upon the Coastal Commission’s issuance of a CDP to

Bay City for the Proposed Residential Project, the parties agree as follows:

A, City’s Obligations Concurrent With Issuance of a CDP for the

Proposed Residcntial Project:

(1) $1,100,000 Payment. The City will pay the amount of $1,100,000
to Bay City or its successors, successors-in-interest and assigns irnmediately upon recording of

the deed described in paragraph B, below.

57284-1007\133%052v2.dot
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(2) Donation Tax Credit. The City agrees that Bay City may take a
donatton credit for tax purposes for all of the land Bay City transfers to the City under the
Agreement. The donation credit may be for the difference between Bay City’s appraised value
for the land transferred and the total cash compensation of $2,000,000 paid to Bay City for the

’s appraised

land transferred. The City’s agreement to the donation credit and to use of Bay Cja
value does not obligate the City to agree with Bay City’s appraised value. |
(3)  Transfer of City-Owned Property. Thg City wil

quitclaim deed to Bay City fee simple title to approximately 7,000 s A
City owns adjacent to the corner of Marina Drive and First St
in Exhibit K attached hereto (“City-Owned Property™).
B.

prevailing party in any action or

of the terms or provisions of the Purchase and
Sale Agreement, Bay City will convey to the
and described in Exhibit D attached hereto and
identificd as the “Open Sp n Space that Bay City will convey to the City by
quitclaim deed consists of:

(1) All of the land south of the westerly prolongation of the southern
right-of-way boundary of Central Way, except +1,200 square feet of land within the Proposed
Residential Project Area south of the westerly prolongation of the southern right-of-way
boundary of Central Way as shown and identified on Exhibit J attached hereto.

{2) The Driveway Parcel;

(3) The Sewer Parcel; and

(4) The Bike Trail Parcel.

-12-
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The City agrees that Bay City’s conveyance of the Open Space to the City
shall be for the purpose of future open space and park uses. The quitclaim deed from Bay City to
the City conveying the Open Space to the City will include a deed restriction limiting the uses of
the Open Space to open space and park uses. The City may allow Bay City or its successors,

successors-in-interest and assigns limited grading on the “Open Space” parcelas part of the

review and approval process as shown on Exhibit C-2.

6. If No Issuance of a_CDP By the Coastal Commisgi

Residential Project: If the Coastal Commission does not issue a C
Proposcd Residential Project, the parties shall have no oblig
the Agreement. '

7. DCOR Oil and Gas License and Easeme

shown on Exhibit M attach focated within the DCOR Easement.

C. The City agrees that it will not (a) interfere with or impede the normal
course of business under either the license with DCOR or the DCOR Easement; or (b) interfere
with any of the pipelines existing under either the license with DCOR or the DCOR Easement.

8. Standard Provisions:

A, Entire Agreement.

The Agreement contains the entirc agreement and understanding

concerning the subject matter hereof between the parties, and supersedes and replaces all prior

negotiations, proposed agreements, and agreements, whether writien or oral, express or implied,

-13-
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of any type whatsoever, Each of the parties hereto acknowledges that neither any other party
hereto, nor any agent or attomey of any other party has made any promise, representation or
warranty whatsoever, expressed or implied, not contained herein concemning the subject matter
kereof to induce it to execute the Agreement, and acknowledges and warrants that the Agreement
is not being executed by such party in reliance on any promise, representation opawarranty not

contained herein.

B. Mutual Release.
(1)  Bay City, for itself and each of its agents,

executors, administrators, co-owners, co-tenants, subienants,

ts, contracts, covenants, duties,
damages, expenses, che of whatever kind, whether known or
unknown, suspected it or may exist as of the Effective Date of the
Agreement regarding ¥ertaining to: (a) the Condemnation Lawsuit; and
{b) the CEQA Lawsuit,

(2}  The City, on behalf of itself and each of its agents, representatives,
heirs, executors, administrators, co-owners, co-tenants, subtenants, successors, successors-in-
interest, assigns past and present, officers, directors, partners, trusts, trustees, members,
contractors and subcontractors, and each of them, hereby releases and discharges Bay City, and
each of its agents, representatives, heirs, executors, administrators, co-owners, co-tenants,
subtenants, successors, successors-in-interest, assigns past and present, officers, directors,

partners, trusts, trustees, members, contractors and subcontractors, and each of them, from any

and all claims, demands, actions, causes of action, obligations, liabilities, losses, debts, contracts,

-14-
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. covenants, duties, damages, expenses, costs, costs on appeal and charges of whatever kind,
whether known or unknown, suspected or unsuspected, which exist or snay exist as of the
Effective Date of the Agreement regarding and/or arising from or pertaining to: (a) the
Condemnatton Lawsuit; and (b) the CEQA Lawsuit.

C. Civil Code Section 1542,

The parties hereto acknowledge that they are familiar with pn 1542 of
the California Civil Code, which provides:
A general release does not extend to claims which the credi

not know or suspect to exist in his or her f3g

eXpenses.

the terms or provisions of the prevailing party or parties shall be entitled to
attomneys’ fees, court costs and expenses incurred by the prevailing party in connection with such
action or proceeding.
E. Successors and Assigns.
The Agreement shall inure to the benefit of and be binding upon each

party hereto, including each party’s respective agents, representatives, heirs, administrators,

eXecutors, SuUccessors, successors-in-interest, and assigns,

-15-
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F. Counterparts.
The Agreement may be executed in one or more counterparts, each of
which, when taken together, shall constitute a completely executed original. The counterparts
may be transmitted by facsimile, which shall be deemed original signatures.

G. Authority.

(1) Bay City warrants and represents that each sigRk

Agreement on behalf of the City.
(2)  Each of the undersigned rep

H.

paragraph inciude, wit mitation, any g#Ute sounding in contract or tort, any dispute as to

the making, validity, interp Mation or enforceability of the Agreement, and any

dispute seeking legal, equitable, provisional or permanent relief relating to the Agreement.

L Notice.
(1) Iftothe City:
City of Seal Beach With Copy To:
211 8th Street Quinn Barrow, Esq.
Seal Beach, California 90740 Richards, Watson & Gershon
Attn: City Manager 355 South Grand Avenue, 40th Floor

Los Angeles, Califomia 90071-3101
Email; gbarrow@rwglaw.com
Fax No.: (213) 626-0078

-16-
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(2)  Ifto Bay City:

Bay City Partners LLC With Copy To:

2999 Westminster Avenue, Suite 211 John C. Murphy, Esqg.

Seal Beach, Califomia 90740 Murphy & Evertz LLP

Attn: Rocky Gentner 650 Town Center Drive, Suite 550
Email: Rockyg@gentnerandcompany.com Costa Mesa, California 92626

Email: imurphv@murphyevertz.co
Fax No.: (714) 277-1777 £

J. Jurisdiction,
The Agreement shall be deemed by the parties to W tcd and
delivered within the State of California, and the rights and obligations o “ Loy shall

be construed and enforced in accordance with, and gove
Califomia.
K. Venue.

The parties hereto agree Phther proceeding of

ted in the drafting and preparation of the
Hence, the normal rule of construction to the
effect that any ambigui : vz ainst the drafting party will not be employed in
any interpretation of the Ag
M. Severability.
In the event any part of the Apreement should be found invalid,
unenforceable or nonbinding, the remaining portions will remain in force and fully binding,
N. Waiver of Breach.
The waiver by any party of any breach of any term in the Agreement shall

not be construed as a waiver of any subsequent brcach.

-17-
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0. Voluntary Agreement.
Each party hereto acknowledges and warrants that such party has been
represented by counsel of its own choice throughout all negotiations which preceded the
execution of the Agreement. Each party has read or has had read to such party the Agreement,

and has had it satisfactorily explained to such party by counsel representing

Accordingly, each party is satisfied with the settlement contained herein and I igned the

Agreement voluntarily.

IN WITNESS WHEREOF, the City and Bay City cause the A executed g

Dated: 3 "’/é T , 2011

Dated:

By: /@ dzgﬂ/%“\

David Sloan
Chairman

Dated: , 2011 BAY CITY PARTNERS LLC,
' A California limited liability company

By:

Rocky Gentner
Member

18-
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Dated: 5/LQ7 ,2011 BAY CITY PARTNERS LLC,
4 A California limited liability company

By: é!; d%%/
Bob Griftith

Member

Dated: 5 / / é , 2011 BAY CITY PARTNERS LL

- . . . ] I'e

A California limited llablh -

Dated: —?///5//20// ,2011

Cindy Atkingen
Member

APPROVED AS TO FORM:
Dated: 3-1& ,2011 CITY OF SEAL BEACH,

A municipal corporation

G e

Quinn M. Barrow
City Attorney of City of Seal Beach

-19-
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EXHIBIT A
BAY CITY PARTNERS LLC

THE PROPERTY

A-1
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Exhibit A
Legal Description of Property

PARCEL }:

LOTS 1,2 AND 3 IN BLOCK 100 OF TRACT NO. 693, IN THE CITY OF SEAL BEACH, §
OF ORANGE, STATE OF CALIFORNIA, AS PER MAP RECORDED IN BOOK 31, PA:
MISCELLANEOUS MAPE, IN THE OFFICE OF THE COUNTY RECORDER OF SAID OO

mmmmmmmmmAm?mmm
THE COUNTY RECORDER OF SAID ORANGE COUNTY, IN
INCLURIVE OF RECURD OF SURVEYS,

PARCEL 2:

THAT PORTION OF TIDE LAND LOCATION NO. 137 (S
THE STATE OF CALIFORNIA ON FEBRUARY 12, |
BOOK 9, PAGE 103 OF PATENTS, RECORDS (
SEPTEMBER X, 190 IN BOOK 1, PAGH 231,
DESCRIBED AS FOLLOWS:

BEGINNING AT STATION 4 OF

#IN BOOK 314, PAGE 44 OF DEEDS OF SAID
WESTERLY LINE SOUTH 42* 15 00" EAST

201.52 FEET TOQ
POINT OF BE(HI

EXCEPT THEREFR ' NG NORTHEASTERLY OF THE LAND CONVEYED
TO'I'HEB‘I'ATBOP ¢ WAY FURPOSES REBCORDED IN BOOK 426, PAGE
it OF DEEDS, mmmmmm AND SUBSEQUENILY
Wmmmmmmmmmmmwm
PAGE 260 OF OFFICIAL RECORDE OF SAID COUNTY DESCRIBED AS FOLLOWS:

BEGINNING AT A POINT ON THE BOUNDARY LINE BETWEEN STATIONS 49 AND 30 OF
SAID RANCHO LOS ALAMITOS, DISTANT NORTH 34° 41 00" EAST 213.27 FEET FROM SAID
STATION 4% THENCE NORTH 43* 56 00" WEST 2236 FEET TO A LINE PARALLEL WITH
AND DISTANT NORTHWESTERLY 200.00 FEET FROM SAID BOUNDARY LINE; THENCE
NORTH 54° 47 00" EAST 80.94 FEET ALONG SAID PARALLEL LINE; THENCE SOUTH £3° 56
00" EAST 202.36 FEET TO SAID BOUNDARY LINE: THENCE SQUTH 34° 48 00" WEST $0.54
FEET ALONG SAID BOUNDARY LINE TO THE POINT OF BEGINNING.,

21308 101472
‘ll' uumtungk A-l
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SAID LAND I8 INCLUDED WITHIN THE AREA SHOWN AS PARCEL A IN LXCENEE
SURVEYORS MAP OF THE TIDELANDS EAST OF NAPLES FILED IN BOOK 2, PAGES 47 AND
48 OF RECORD OF SURVEYS, IN THE OFFICE OF THE COUNTY RBCORDER OF SAID

COUNTY OF ORANGE.

PARCEL 3:

THAT PORTION OF THE SOUTH HALP OF SECTION 11, TOWNSHIP 5 SOUTH, RARNS
WEST, INCLUDED WITHIN LOT C.] OF THE RANCHO LOS§ ALAMITOS, IN THE CI'ign
SWBMWWMWAENWMM 4
IN DECREE OF PARTITION IN THE SUPERIOR COURT OF RORNM '
COUNTY OF LOS ANUELES, CASE NO, lam.Acmmcoworm SEREE §
mmmmmmmmmz,mtmm 4, PAGE ST,
IN THE OFFICE OF THE COUNTY RECORDER OF SAID ORAN ESCRINDE
FOLLOWS:

BEGINNING AT STATION 49 OF SAID RANCHO LOS ALA
EAST 21327 FEET ALONG THE WESTERLY BOUND
SQUTHWESTERLY LINE OF MARINA DRIVE, AS DESCY

Y, IN THE OTY OF SEAL BEACH, COUNTY OF
PER MAP RECORDED IN BOOK 3, PAGE 19 OF
MAPS, iCE OF THE COUNTY RECORDER OF BAID COUNTY
LYING NORTHWESTERLY OF THE SOUTHWESTERLY FROLONGATION OF THE
SOUTHEASTERLY LINE OF FIRST STREET AS SHOWN ON SAID MAP.

EXCEPT THAT PORTION THEREOF LYING NORTHEASTERLY OF THE SOUTHWESTERLY
LINE OF OCEAN AVENUE AS DESCRIBED IN THE DEED TO SAID CITY RECORDED
JANUARY 13, 1932 IN BOOK 53§, PAGE 49 OF OFFICIAL RECORDS.

ALSO EXCEPT THAT PORTION THEREOF LYING SOUTHERLY AND SOUTHWESTERLY OF
THE FOLLOWING DESCRIBED LINE:

21109 (01472
. HAO: 101319 vi A2
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BEUINNING AT A POINT OF INTBRSECTION OF THE SOUTHEASTERLY LINE OF FIRST
STREET AND THE SOUTHWESTERLY LINE OF OCEAN AVENUE AS 3AID STREETS ARP
SHOWN ON THE MAP OF BAID BAY CITY; THENCE ALONG THE SOUTHWESTERLY

PROLONGATION OF SAID SOUTHEASTERLY LINE OF FIRST STREET 271.93 FEET TO THE
mmmwmmmwnmuummmw
31" WEST 36864 FEET, THENCE NORTH M4* J1' RAST 70.78 FEET TO THE 50 ;

LINE OF OCBAN BOULEVARD, A% SHOWN ON SAID MAP, '

PARCEL 5:
THAT PORTION OF BLOCK "B* TOGETHER WITH THAT PORTION OF

OF THE SOUTHERLY PROLONUATION OF THE EASTERLY 1X
BAY CITY TRACT DESCRIBED AS FOLLOWS: 4

BEGINNING AT THE POINT OF INTERSECTION OF THE §

DEED TO THE RE D JANUARYZ!. 1932 IN BOOK 536, PAGE 49
FEET ALONG ; : IMOPMWWMMM
SOUTHERLY LINE LINE OF OCEAN AVENURE AE SET FORTH IN
RESOLUTION NO. | OF THE QITY OF SRAL BEACH AND RECORDED
IN SAIY BDOK 536, PA: . REBCORDS, TO THE POINT OF BEGINNING.

A FORTIEON OF SAID OCEAN AVE. WAS VACATED UPON AFPLICATION OF THE BAYSIDRE
LAND COMPANY AND ACTION OF THE TRUSTEES OF THE CITY OF SEAL BEACH
RECORDED AUGUST 18, 194 IN MINUTE BOOK 11 AT PACE 51,

21009 10147
R0: $43319 v8 A
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PARCEL 6:

BLOCK C OF BAY CITY, IN THE CITY OF SEAL BEACH, COUNTY OF ORANGE, STATE OF
CALIFORNIA, AS PER MAP RBCORDED IN BOOK 3, PAGE 19 OF MISCELLANBOUS MAPS, IN,
THE OFFKE OF THE OOUNTY RECORDER OF SAID COUNTY, AND THAT PORTION OF LOT
A-2, IN THE RANCHO LOS ALAMITOS INCLUDED WITHIN SAID CITY OF SEAL B2 CH.AS
SHOWN ON MAP NO. 1 FILED IN DECREE OF PAKTTTION IN THE SUPERIOR COURS

ANGELES COUNTY, CALIFORNIA, CASE NO. {3527, A CERTIFIED COFY OF TR
DECREE OF SAID CASE HAVING BEEN RECORDED FEHERUARY 2, 1891 IN BOOK 14, YT )

QOF DEEDS OF SAID ORANGE COUNTY, LYMMYOFMMC
NORTHERLY OF THE WESTERLY PROLONCATION OF THE 8 X
SAID BLOCK C, h

EXCEPT FROM THE ABOVE DESCRIBED PORTION OF §
‘FHEREOF LYING WESTERLY AND SOUTHERLY OF THE FO

THE PATENT BOUNDARY LINE OF THE F
NORTHEASTERLY LINE OF SAID BLOCK “C" AND ON

6 ALL WATER AND WATER RIGHTS
BSLIRFACE AND ALSO EXCEPT THEREFROM
R MINERAL OR HYDROCARBON SUBSTANCES,
s . B SURFACE OF SAID LAND FOR SUCH USE, AS

' iGELES, A MUNICIPAL CORPORATIONS IN THE
GRANT DEED RECORDED MAY 27, 2003 AS INSTRUMENT NO. 20030005( 2579, OF OFFICTAL

RECORDS.

END OF LEGAL DESCRIPTION
V1309 L47d
HAD: 3319 v A4
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EXHIBIT “C-1”

LEGAL DESCRIPTION
“PROPOSED RESIDENTIAL PROJECT AREA™

LOT “D*

LOTS 1, 2 AND 3 IN BLCOK 100 OF TRACT NO. 698, IN THE CITY OF SEAL BEACH, COUNTY
OF ORANGE, STATE OF CALIFORNIA, AS PER MAP RECORDED IN BOOK 31, PAGE 27 OF
MISCELLANEOUS MAPS, IN THE OFFICE OF THE COUNTY RECORDER OF SAID COUNTY.

EXCEPT THAT PORTION INCLUDED IN THE FINAL ORDER OF CONDEMANTION
MARCH 23, 1977 IN BOOK 12115, PAGE 201, OF OFRICIAL RECORDS.

SAID LAND IS INCLUDED WITHIN THE AREA SHOWN ON A MAP FILED S
THE COUNTY RECORDER. OF SAID ORANGE COUNTY, IN BOOK 90, P/
INCLUSIVE OF RECORD OF SURVEY.

LO HEn
THAT PORTION OF TIDE LAND LOCATION NO. 137 (SUR

SEPTEMBER 5, 1905 IN BOOK 1, PAGE 231 OF PATENTES, RE
DESCRIBED AS FOLLOWS: 2

BEGINNING AT THE STATION 49 OF THE

ALAMITOS, AS PER MAP RECORDED IN B PATENTS OF

SAID LOS ANGELES CO 00’ 00" WEST
23047 FEETTO AL R

RANCHO LINE BE ] CE ALONG SAID
PARALLEL LINE 54° 48’ 00” EAST 1226, INE PARALLEL WITH AND

' LINE OF THE 200 FOOT STRIP OR
PACIFIC ELECTRIC RAILWAY COMPANY
PAGE 44 OF DEEDS OF SAID ORANGE
RLY LINE SOUTH 42° 15’ 00" EAST 201.52
54° 48’ 00" WESTE 1136.60 FEET TO THE POINT

STERLY FROM THE
QUITCLAIM DEED N
Y 21, 1924 IN BOOK

FEET TO SAID RA
OF BEGINNING.

EXCEPT THEREFROM THA¥ 1Y ING NORTHEASTERLY OF THE LAND CONVEYED
TO THE STATE OF CALIFORNIA FOR HIGHWAY PURPOSES RECORDED [N BOOK 426, PAGE
378 OF DEEDS, OFFICIAL RECORDS OF SAID ORANGE COUNTY, AND SUBSEQUENTLY
RELIQUISHED TO THE CITY OF SEAL BEACH BY INSTRUMENT RECORDED IN BOOK 700,
PAGE 260 OF OFFICIAL RECORDS OF SAID COUNTY DESCRIBED AS FOLLOWS:

BEGINNING AT A POINT ON THE BOUNDARY LINE BETWEEN STATIONS 49 AND 50 OF SAID
RANCHO LOS ALAMITOS DISTANT NORTH 54° 48" 00" EAST 213.27 FEET FROM SAID
STATION 49; THENCE NORTH 43° 56’ 00” WEST 202.36 FEET TO A LINE PARALLEL WITH AND
DISTANT NORTHWESTERLY 200.00 FEET FROM SAID BOUNDARY LINE; THENCE NORTH 54°
48’ 00" EAST 80.94 FEET ALONG SAID PARALLEL LINE; THENCE SOUTH 43° 56 00" EAST
202.36" FEET TO SAID BOUNDARY LINE; THENCE SOUTH 54° 48" 00" WEST 80.94 FEET ALONG
SAID BOUNDARY LINE TO THE POINT OF BEGINNING.

SAID LAND IS INCLUDED WITHIN THE AREA SHOWN AS PARCEL A IN LICENSE
SURVEYORS MAP OF THE TIDELANDS EAST OF NAPLES FILED IN BOOK 2, PAGES 47 AND 48
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OF RECORD OF SURVEYS, IN THE OFFICE OF THE COUNTY RECORDER OF SAID COUNTY OF
ORANGE.

LOT “F
THAT PORTION OF THE SOUTH HALF OF SECTION 11, TOWNSHIP 5 SOUTH, RANGE 12 WEST,
INCLUDED WITHIN LOT C-1 OF THE RANCHO LOS ALAMITOS, IN THE CITY OF SEAL
BEACH, COUNTY OF ORANGE, STATE OF CALIFORNIA, AS PER MAPS 1 AND 2 FILED IN
DECREE OF PARTITION IN THE SUPERIOR COURT OF CALIFORNIA IN AND FOR THE
COUNTY OF LOS ANGELES, CASE NO. 13527, A CERTIFIED COPY OF THE FINAL DECREE OF
SAID CASE HAVING BEEN RECORDED FEBRUARY 2, 1891 IN BOOK 14, PAGE 31 Of#
IN THE OFFICE OF THE COUNTY RECORDER OF SAID ORANGE COUNTY, DES
FOLLOWS:

SOUTHWESTERLY LINE OF MARINA DRIVE, AS DESCRIBED IN THE DEETI®
CALIFORNIA, RECORDED IN BOOK 436, PAGE 107 OF DEEDS OF
THENCE ALONG SAID SOUTHWESTERLY LINE SOUTH 44° 0
BEFINNING OF A CURVE CONCAVE TO THE NORTHEAST
THENCE SOUTHEASTERLY 123,71 FEET ALONG SAID
PROLONGATION OF THE NORTHWESTERLY LINE OF
OF BAY CITY RECORDED IN BOOK 3, PAGE 19 OF MISCE
OF THE COUNTY RECORDER OF SAID COUNTY; THENCE SOt 3
FEET ALONG SAID PROLONGATION TO THE SQiEEmSES QL OF 360 1.0T C-1;
THENCE NORTH 65° 02’ 10" WEST 240.00 F ! G

EXCEPT THAT PORTION DESCRIBED IN T} A 4 TTON RECORDED
MARCH 23, 1977 IN BOOK_

LOT “G”

BLOCK “C" OF BXA

CALIFORNIA, AS K3, PAGE 19 OF MISCELLANEOUS MAPS, IN
THE OFFICE OF T OUNTY RECORDER EAID COUNTY, AND THAT PORTION OF LOT A-

2, IN THE RANCHG
SHOWN ON MAP
ANGELES COUNTY,
DECREE OF SAID CAS
OF DEEDS OF SAID ORA
NORTHERLY OF THE WBSTE
BLOCK “C™.

y13527, A CERTIFIED COPY OF THE FINAL
RDED FEBRUARY 2, 1891 IN BOOK 14, PAGE 31
G WESTERLY OF SAID BOCK “C™ AND LYING

ALSO EXCEPT THAT PORTION THEREOF INCLUDED WITHIN TRACT 698, AS PER MAP
RECORDED IN BOOK 31, PAGE 27 OF MISCELLANEQUS MAPS, IN THE OFFICE OF THE
COUNTY RECORDER OF SAID COUNTY.

ALSO EXCEPT THAT PORTION DESCRIBED IN THE FINAL ORDER OF CONDEMNATION
RECORDED MARCH 23, 1977 IN BOOK 12155, PAGE 201, OF OFFICIAL RECORDS.

ALSQ EXCEPT THAT PORTION THEREQF LYING SOUTHEASTERLY AND WESTERLY OF THE
FOLLOWING DESCRIBED LINE:

BEGINNING AT THE SOUTHEBASTERLY LINE OF SAID BLOCK “C” OF BAY CITY, BEING 60.20°
SOUTHERLY FROM THE MOST SOUTHERLY POINT OF THE LAND INCLUDED IN THE FINAL
ORDER OF CONDEMNATION RECORDED MARCH 23, 1977 IN BOOK 12115, PAGE 201, OF
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OFFICIAL RECORDS; THENCE NORTH 58° 53' 38"WEST, 321.92 FEET; THENCE NORTH 76° 07’
33" WEST, 88.88 FEET; THENCE NORTH 16° 24’ 59" EAST, 179.66 FEET; THENCE NORTH 13° 52
27" EAST, 74.66 FEET TO A POINT IN THE NORTHEASTERLY LINE OF SAID BLOCK “C”
DISTANT NORTH 65 00° 00" WEST, 238.07 FEET FROM STATION 49 OF THE RANCHO LOS
ALAMITOS AS SHOWN ON SAID MAP OF BAY CITY.

ALL AS SHOWN ON EXHIBIT “A” ATTACHED HERETOQ AND BY THIS REFERENCE MADE A
PART HEREOF.

PREPARED BY:

Z_ 3-(7-1/

Y V. CASE, L.8. No. 5411

Exp. 9/30/12 S

Tokols * 4.2 ac.
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EXHIBIT "A”

fﬁ CASE
FREPARED IN THE OFFICE OF:

_ LS. 5411
[/ dfvy oF seaL BEACH
Case Land Surveying, Inc)propokeh KESIDENTIAL PROJECT AREA| ST
Surveying Mapplog GP3 Services 1
914 Eokholr St. POR. OF BLOCK C, BAY CITY MAP Bk 3,|0F_1__
. T o oas © | PG. 19, OF MAPS, & POR. LOTS 1, 2 &| o
Fax (714) 626-8905 3 TR 698, MM_31/27 COUNTY OF [ “C'%
ORANGE, STATE OF CALIFORNIA. -SEA-
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EXHIBIT D
CITY PARCEL

LEGAL DESCRIPTION
“CITY PARCEL”

LOT “A"
THAT PORTION BLOCK “B” OF BAY CITY, IN THE CITY OF SEAL BEACH, COUNTY OF
ORANGE, STATE OF CALIFORNIA, AS PER MAP RECORDED IN BOOK 3, PAGE 19 OF
MISCELLANEOUS MAPS, IN THE OFFICE OF THE COUNTY RECORDER OF SAID COUNTY
LYING NORTHWESTERLY OF THE SOUTHWESTERLY PROLONGATION OF THE 4
SOUTHEASTERLY LINE OF FIRST STREET AS SHOWN ON SAID MAP.

EXCEPT THAT PORTION THEREOF LYING NORTHEASTERLY OF THE SOUTHWESTNS
LINE OF OCEAN AVENUE AS DESCRIBED IN THE DEED TO SAID CITY R :
23, 1932 IN BOOK 536, PAGE 49 OF OFFICIAL RECORDS.

ALSO EXCEPT THAT PORTION THEREOF LYING SOUTHERLY £
THE FOLLOWING DESCRIBED LINE:

BEGINNING AT A POINT OF INTERSECTION OF THE SO
STREET AND THE SOUTHWESTERLY LINE OF OCEAN 4
SHOWN ON THE MAP OF SAID BAY CITY; THENCE ALQY
PROLONGATION OF SAID SOUTHEASTE.RLY LINE OF FIRS

LOT &‘B”
THAT PORTION COF B PN OF “OCEAN AVE.” A
STREET, IN THE BA CH, COUNTY OF ORANGE,
STATE OF CALIFO PAGE 19 OF MISCELLANEOUS

: COUNTY LYING WESTERLY OF
THE SOUTHERL STERLY LINE OF BLOCK “C" OF SAID BAY

BEGINNING AT
OF THE NORTHWES
NORTHEASTERLY L
ALONG SAID SOUTHWE
SAID BLOCK “C"; THENCE NOR 5 41 30” WEST 317.56 FEET ALONG THE
SOUTHWESTERLY LINE OF SAID BLOCK “C" TO THE EASTERLY LINE OF THE LAND
DESCRIBED IN THE DEED TO LOS ANGELES COUNTY FLOOD CONTROL DISTRICT
RECORDED MAY 20, 1933 IN BOOK 612, PAGE 317 OF OFFICIAL RECORDS OF SAID ORANGE
COUNTY; THENCE SOUTHERLY ALONG THE SOUTHERLY PROLONGATION OF SAID
EASTERLY LINE, ALONG THE SEAL BEACH BOUNDARY AGREEMENT NO. 2, RECORDED
APRIL 8, 1968 IN BOOK 8565, PAGE 1 OF OFFICIAL RECORDS OF SAID ORANGE COUNTY TO
THE NORTHERLY TERMINUS OF THE AGREEMENT LINE BETWEEN THE STATE LANDS
COMMISSION AND THE CITY OF SEAL BEACH AND THE CITY OF LOS ANGELES RECORDED
AUGUST 9, 1967 IN BOOK 8336 PAGE 954 OF OFFICIAL RECORDS OF SAID ORANGE COUNTY;
THENCE SOUTH 24° 31" 00" WEST 60,00 FEET ALONG LAST SAID AGREEEMENT LINE TO THE
SOUTHWESTERLY CORNER OF THE LAND DESCRIBED IN THE DEED TO THE CITY OF SEAL
BEACH RECORDED JANUARY 23, 1932 IN BOOK 536, PAGE 49 OF OFFICIAL RECORDS OF
SAID ORANGE COUNTY,; THENCE SOUTH 67° 06' 27" EAST 297.06 FEET ALONG THE
SOUTHERLY LINE OF SAID LAND OF THE CITY OF SEAL BEACH , SAID SOUTHERLY LINE
BEING THE SOUTHERLY LINE OF OCEAN AVENUE AS SET FORTH IN RESOLUTION NO. 197

ET, AS SHOWN ON SA.ID MAP, WITH THE
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BY THE TRUSTEES OF THE CITY OF SEAL BEACH AND RECORDED IN BOOKX 536, PAGE 49 OF
. OFFICIAL RECORDS, TO THE POINT OF BEGINNING.

A PORTION OF SAID OCEAN AVENUE WAS VACATED UPON APPLICATION OF THE BAYSIDE
LAND COMPANY AND ACTION OF THE TRUSTEES OF THE CITY OF SEAL BEACH
RECORDED AUGUST 18, 1914 IN MINUTE BOOK 11 AT PAGE 51.

LOT «C”
BLOCK “C” OF BAY CITY, IN THE CITY OF SEAL BEACH, COUNTY OF ORANGE, STATE OF
CALIFORNIA, AS PER MAP RECORDED IN BOOK 3, PAGE 19 OF MISCELLANEOUS MAPS, IN
THE OFFICE OF THE COUNTY RECORDER OF SAID COUNTY, AND THAT PORTIONGF LOT A-
2, IN THE RANCHO LOS ALAMITOS INCLUDED WITHIN SAID CITY OF SEAL BEAGA A
SHOWN ON MAP NO. 1 FILED IN DECREE OF PARTITION IN THE SUPERIOR COURN
ANGELES COUNTY, CALIFRONIA, CASE NO. 13527, A CERTIFIED COPY OF THE FIN|
DECREE OF SAID CASE HAVING BEEN RECORDED FEBRUARY 2, 1891 I) BOOK 14
OF DEEDS OF SAID ORANGE COUNTY, LYING WESTERLY OF SAID BOiZasas
NORTHERLY OF THE WESTERLY PROLONGATION OF THE SOUTHWESTE
BLOCK “C”,

EXCEPT FROM THE ABOVE DESCRIBED PORTION OF SAID
THEREQF LYING WESTERLY AND SOUTHERLY OF THE

BEGINNING AT A POINT NORTH 65° 00° 00 WEST, 330.00
THE PATENT BOUNDARY LINE OF THE RANCHO LOS AL
NORTHEASTERLY LINE OF SAID BLOCK “C™" A ;
FROM THE PACIFIC OCEAN TO ALAMITOS B4
FEET; THENCE SOUTH 6° 00° 00" WEST, 69. 38
FEET TO THE POINT OF INTERSECTION

AVENUE, AS SHOWN ON BE 43" 00" EAST,
ALONG SAID LINE OF CORNER OF
SAID BLOCK “C".

ALSO EXCEPT TH; TERLY AND EASTERLY OF THE

FOLLOWING DES{

IF SAID BLOCK “C” OF BAY CITY, BEING 60.20°
SOUTHERLY FROM DINT OF THE LAND INCLUDED IN THE FINAL
CH 23, 1977 IN BOOK 12115, PAGE 201, OF

' 38"WEST, 321.92 FEET; THENCE NORTH 76" 07°
33” WEST, 88.88 FEET; T 24 59” EAST, 179.66 FEET; THENCE NORTH 13° 52'
27" EAST, 74.66 FEET TO A PO HE NORTHEASTERLY LINE OF SAID BLOCK “C”
DISTANT NORTH 65° 00’ 00” WEST, 238.07 FEET FROM STATION 49 OF THE RANCHO LOS
ALAMITOS AS SHOWN ON SAID MAP OF BAY CITY.

OFFICIAL RECORDS;

ALL AS SHOWN ON EXHIBIT “B” ATTACHED HERETO AND BY THIS REFERENCE MADE A
PART HEREQF,

PREPARED BY:

2-17-1

V. CASE, L.S. No. 5411

Tolls: G 4i2ac. Exhibit #9
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49°99€ M,00,16.22N

PREPARED IN THE OFFICE OF:

Y V. CASE L.S. 54N

(ase land Surveying, Inc.

LA
[/ £iTY oF SEAL BEACH
/7

SHEET
CITY PARCEL 5
Surveying Mapping GFPS Bervices 1
614 Eckhoff St.

POR. OF BLOCKS B, C AND OCEAN AVE.[OF_I _
el 14y 620-8945 OF BAY CITY iN BOOK 3, PAGE 19, OF [
Fax(714) 628-6005 MAPS, COUNTY OF ORANGE, STATE OF Na.

CALIFORNIA, H-SEA-781
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,i;»m/\f&m_ L0 sz s

Coast Surveving. Inc.
March 18. 201!

EXHIBIT E
BIKE TRAIL PARCEL

THOSE PORTIONS OF BLOCKS B AND C AND OCEAN AVENUE AS SHOWN ON THE MAP OF BAY
CiTY, IN THE CITY OF SEAL BEACH, COUNTY OF ORANGE. STATE OF CALIFORNIA, AS PER MAP
FILED IN BOOK 3, PAGE 19 OF MISCELLANEOUS MAPS, IN THE OFFICE OF THE COUNTY
RECORDER OF SAID COUNTY, DESCRIBED AS FOLLOWS:

BEGINNING AT THE WESTERLY CORNER OF BLOCK B AS SHOWN ON RECORD OF SURVEY 2002-
1080, RECORDED IN BOOK 193, PAGE 47 OF RECORDS OF SURVEY, IN THE QERICE OF SAID
COUNTY RECORDER; THENCE ALONG THE NORTHWESTERLY LINE OF SAID BLOC AND ALONG
THE NORTHWESTERLY LINE OF OCEAN AVENUE THE FOLLOWING TWO (2} COURSESS

1. NORTH 25°31'25" EAST 78.63 FEET,;
2. NORTH 21°26'49" EAST 80.01 FEET TO THE SOUTHERL
DESCRIBED IN THE EASEMENT DEED TO THE LOS ANGELES CO
DISTRICT RECORDED MAY 20, 1933 IN BOOK 612, PAGE
OFFICE OF SAID COUNTY RECORDER

THENCE ALONG THE SCUTHWESTERLY LINE OF SAID EA
5.29 FEET; THENCE LEAVING SAID SOUTHWESTERLY
THENCE NORTH 08°18'15" EAST 25.13 FEET, THENCE NOR _
NORTH 20°50'28" EAST 87.75 FEET; THENCE NORTH 15°52 .

18°16'30° EAST 130.33 FEET; THENCE NORTH jpigk : THENCE NORTH
19°04'10" EAST 9.40 FEET TO THE NORTHEJ i RN

SOUTH 32°10'48™ WE
23°0347" WEST 211
WEST 127.66 FEET;#
40984 FEET TO
SOUTHWESTERLY

FEET THENCE SCUTH 22°4311" WEST
OF SAID BLOCK B; THENCE ALONG SAID
[18.54 FEET TO THE POINT OF BEGINNING.

CONTAINING 14,208 ; . SS.

ALL AS MORE PARTICULARL "ON EXHIBIT B ATTACHED HERETO AND MADE A PART
HEREOQF.

DATED THiIS 18™ DAY OF MARCH, 2011

GWEN-VERA DEL CASTILLO, PLS 5108

JNO1G2-052 San Giabricl Riser Trail
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EXHIBIT F
DRIVEWAY PARCEL

A STRIP OF LAND 40.00 FEET WIDE IN BLOCK B OF BAY CITY, IN THE CITY OF SEAL
BEACH, COUNTY OF ORANGE, STATE OF CALIFORNIA, PER MAP RECORDED IN
BOOK 3, PAGE 19 OF MISCELLANEOUS MAPS IN THE OFFICE OF THE COUNTY
RECORDER OF SAID COUNTY, THE SOUTHEASTERLY LINE OF WHICH STRIP OF
LAND IS DESCRIBED AS FOLLOWS:

COMMENCING AT THE POINT OF INTERSECTION OF THE EXTENSIONEE
SOUTHEASTERLY LINE OF FIRST STREET AND THE SOUTHWESTERLY 1N
OCEAN AVENUE AS SAID STREETS ARE SHOWN ON THE MAP OF SAID BA N

INSTRUMENT NO. 2003000516244 IN BOOK 193, PAGE 47
THE OFFICE OF THE COUNTY RECORDER OF OR

200.00 FEET, A RADIAL THROUGH :
NORTH 46°05°30” WEST; THENCE, . T ALONG SAID

200.00-FOOT RADIUS CURVE THRQU . 7" TO A POINT
OF TANGENCY WTL ', 3 ANCE, SOUTH
50°18°37" WEST 3 i FTO A POINT OF TANGENCY
WITH A CURV A RADIUS OF %0.00 FEET;

THENCE, SO ESTERLY, 17.98 ' ¥4 SAID CURVE THROUGH A
CENTRAL ANj OF 11°26°52” TO {SOINT OF REVERSE CURVE WITH A CURVE
CONCAVE 50} BSANG A RADIUS OF 400.00 FEET, A RADIAL
THROUGH SA URVE BEARING SOUTH 28°14°31" EAST;

THENCE, SO . JALONG SAID 400.00-FOOT RADIUS CURVE

SAID RECORD OF

THE NORTHWESTERLY OF SAID 40.00-FOOT-WIDE STRIP SHALL BE
LENGTHENED OR SHORTENED TO TERMINATE SOUTHWESTERLY IN THE
SOUTHWESTERLY LINE OF SAID RECORD OF SURVEY AND NORTHEASTERLY IN
THE SOUTHWESTERLY LINE OF SAID OCEAN AVENUE.

CONTAINING 10,233 SQUARE FEET, MORE OR LESS,

ALL AS MORE PARTICULARLY SHOWN ON EXHIBIT B ATTACHED HERETQ AND
MADE A PART HEREQOF.
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SCALE: 1" = 50"

DRIVEWAY EASEMENT
EXHIBIT B

MAP OF BAY CITY

POR. OF BLOCK B
MM. 3 / 19

N5B8'33'43"
(RAD)

N46'05'30"W

Jp- &6
‘3?\ 30. //
~
w

(RAD PCC ™~
. S2814°3
RAD H
N37°48"12"W
(RAD)

O DELTA RADIUS LENGTH D BEARING DISTANCE

1 12*D9 49° S00. 0D* 106, 15 1 S50°18°37'W 4. 77

[=4 624" 07 200, 00’ c2 3% 2 N21°*50° 35°W 41, 78’

3 11*26'52* 90. OO 17, 99’ 3 NSO*1® 37°E 42. 77

4 11*12'e3" 400. 00’ 78 24’ 4 8§54*°44' 12'E 40, 0g*

5 533 41° 440. OO0’ 73. 43’ 5 S54*44° 12'E 13, 95°

6 ll1*28 352° 50, 00’ 9, 99

7 6 24' 07 160. D’ 17. BB’

g8 1lg2*ese 13 460. 00’ 100. 12
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EXHIBIT G
SEWER PARCEL

THAT PORTION OF BL.OCK B OF BAY CITY, IN THE CITY OF SEAL BEACH, COUNTY
OF ORANGE, STATE OF CALIFORNIA, PER MAP RECORDED IN BOCK 3, PAGE 19 OF
MISCELLANEQOUS MAPS IN THE OFFICE OF THE COUNTY RECORDER OF SAID
COUNTY, DESCRIBED AS FOLLOWS: 4

BEGINNING AT THE POINT OF INTERSECTION OF THE EXTENSION \OR
SOUTHEASTERLY LINE OF FIRST STREET AND THE SOUTHWESTERLY Iy
OCEAN AVENUE AS SAID STREETS ARE SHOWN ON THE MAP -

SAID CURVE AT SAID POINT BEARING NORYH
SOUTHWESTERLY, 106.15 FEET ALONG SAID CURVE
OF [2°09°49" TO A POINT OF COMPOL]
NORTHWESTERLY HAVING A RADIU
POINT OF COMPOUND CURVE BJ

V= CONCAVE
PIHROUGH SAID
W WEST; THENCE,

SOUTHWESTERLY, 22.35 FEET ALON AID 200.00-F RVE THROUGH
A CENTRAL ANGLE g BEARING
SOUTH 50°18'37" A ' o

LINE 4277 FE WITH A CURVE CONCAVE
NORTHWESTE, F IS, THENCE, SOUTHWESTERLY
17.98 FEET A SAID CURVE T NTRAL ANGLE OF 11°26°52" TO A

E CONCAVE SOUTHEASTERLY HAVING A
OUGH SAID POINT OF REVERSE CURVE
§°E, SOUTHWESTERLY, 78.24 FEET ALONG
OUGH A CENTRAL ANGLE OF [1°12'25” TO
CORD OF SURVEY NO. 2002-1090; THENCE,
SOUTHEASTERLY LINES OF SAID RECORD OF
ES AND DISTANCES:

POINT OF REVERSE CURVE WITH A
RADIUS OF FEET, A RADIAL }
BEARING SOURMERR°14'31" EAST; TH
SAE)MDD&-OOW'g .
THE SOUTHWESTI

ALONG THE SOUT LT
SURVEY THE FOLLOWINGE®¢

i. SOUTH 21°50°35” EAST, 32.84 FEET;
2. SOUTH 57°53°35" EAST, 55.32 FEET;
3. NORTH 32°17°25” EAST, 273.93 FEET TO THE POINT OF BEGINNING.

CONTAINING 10,768 SQUARE FEET, MORE OR LESS.

ALL AS MORE PARTICULARLY SHOWN ON EXHIBIT B ATTACHED HERETQ AND
MADE A PART HEREQF,
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SCALE: 1" = 50

MAP
POR.

SEWER EASEMENT

EXHIBIT B

OF BAY CITY
OF BLOCK B

Jf, 9~§‘
& (0]
5 /
5
&

™~
N39°26'56"W ST
O DELTA RADIUS  LENGTH L1 BEARING DISTANCE
1 11°12°25°  400. QU 78. 24’ 1 s32*17725°W  273. 93
2 11°26' 52 90. 00" 17. 98 2 N57°53'35'W 55,32
3  6°24'07° 200, DO 22, 35 3 N21°50°35°W 32, 84
4 12°09'49° SO0. 00" 106, 15 4 NSO*18'37°E 42 77
S S54*44' 12°E 13,95
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EXHIBIT H
TERMS SHEET OF THE LEASE

1. Property subject to Lease:
The Driveway Parcel as shown and legally described in Exhibit F.

The Bike Trail Parcel as shown and legally described in Exhibit E.

2. Term: At most, four years.

i, Commencement Date: March 31, 2011.

4. Expiration Date:

The earlier of:
(a) March 31, 2015;

(b) conveyance of the Driveway Parcel and Bike &
transaction described in paragraph 5.B of the Settlement A

public access roadway from First Street and
es the River’s End Project in order to maintain
ean, Windsurfer Park, the First Street parking

7. Tenant's Liability Insurance: Annual Aggregate Limit $2,500,000

8. Indemnity:

As a material term of the Agreement and the Lease, the City shall indemnify, save, hold
harmless and defend Bay City, its members and its successors and assigns from any and all
claims, costs, causes of action, and liability for any damages, personal injury or death which may
arise, directly or indirectly, from the City’s use of the Driveway Parcel or Bike Trail Parcel.

{00009103.2 }
H-1
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. 9. Notice:

Landlord

Bay City Partners LL.C

2999 Westminster Avenue, Suite 211
Seal Beach California 90740

Attn: Rocky Gentner

Email: Rockyg@gentmerandcompany.com

Tenant

City of Seal Beach With Copy To:

211 8th Street Quinn Barrow, Esq. 4
Seal Beach, California 90740 Richards, Watson &
Attn:  City Manager 355 South Grapd
{00009103.2 }

H-2
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Exhibit “I”
Relocated Sitting Area
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1200 sq ft +/- Within
Proposed Residential / \
Development Area

g 0F JCOMPLIANCE

CERTFEAT

T
e

——— o

The Bile Trail Parcel

Ali of the tand South of the Westerly
Prolongation of the Southern Right
Of Way Line of Central Way Except
the 1200 sq ft +/- wihtin the Proposed
ResidentialProject Area

pACTG oCBR

The Driveway Parcel

B-1

-ﬁ— The Sewer Parcel
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&
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exhibitk @ 12115 205 !

EXHIBIT npn
D50t

THOSE PORTIONS OF THE SOUTHWEST QUARTER OF SECTION 11, TOWNSHIP &
SOUTH, RANGE 12 WEST [N THE RANCHO LOS ALAMITOS AS PER MAP FILED
INH DECREE OF PARTITION IN THL SUPERIOR COURT OF LOS ANGELES COUNTY
CALIFORHNIA CASE NO. 13527, A CERTIFIED COPY OF THE FINAL DECREE
OF SAID CASE HAVING BEENM RECORDED FEBRUARY 2, 1891 IN BOOK 1A PAGE
51 OF DEEDS OF SAID ORANGE COUNTY, CALIFORHIA, OF LOTS 1, Z AND 3,
BLOCK 100, TRACT NO, 698 AS PER ‘MAP RECORDED IN BQOK 31 PAGE
MISCELLANEOUS MAPS RECORDS OF SAID ORANGE COUNTY AND OF BLOGHR
BAY CITY AS PER MAP RECORDED IN BOOK 3 PAGE 19 OF M1SCELLANNS
MAPS, RECORDS OF SAID ORANGE ‘COUNTY, ALL IN THE CITY OF SEALY
COUNTY OF ORAHGE, STATE OF CALIFORNIA, DESCRIBED AS A WHOLE AYg
FOLLOWS: .

DESCRIPTION: -

L

-qw-:lmma.olul-'

)
(=]

BEGINNING AT THE MOST EASTERLY CORNER OF THE LAND DE
3 OF EXHIBIT A-1 IN A DEER TO THE CITY OF LOS ANGELES,
121 RECORDED IN BQOK BLS PAGE 1 OF OFFICIAL RECORD;
17" 22" WEST 347,06 FEET ALONG THE SOUTHEAS
A3 | THE CITY OF LOS ANGELES, THE SOUTHEAST BOU
14 2 AND 3 AND THE SOUTHEAST BOUNDARY DF SAIQ

5
16

|

LAND OF THE crvy OF LOS ANGELEM
17 { POINT OF BEGINNING, '

10| satp LAHO 15 INCLUDED WITHI
10 || OFFICE OF THE o
| PAGE 23 TO 34

Q0

21 "be end uee of the plaintiff,

22 HE-CI ipal corperation, and to the ume
23] of the NilEMc fo: . urposes.
b4 {Teiznenon Y, /:.PdeE ]
I’:u;’ftg'#*‘f b A, 7 o

2% APY U0

. (LA et D r.u-.- .n .

| LY
26 . / lnut ﬂ_ T
’ ' w27}

27
28 /17

K-1 =%

LY
} P
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Exhibit L

mmw o
S0 1D R {Acecom
RECORDING REQUESTED BY AND
WHEN RECORDED MAIL TO:

Hewint & O'Neil LLP
19900 MacArthur Bivd,, Suite 1050
Irvine, CA 92612

This Decument was electronically mcorded by
First Amwrican National Commercial

Racorded In OWcial Records, Ovanps County
Tor Daly, Clerk-Recorder

I
11:10mm 110209

W4 3 £01 21
4.00 .00 6,00 5.00 $0.68 0.00 0.00 8.00

lmmmmﬁuuﬂmm

eloctriead
appurtenances thereto for the tmwminion of electrical power and communications, and (c) for
other ressonable uses reiated to the easement purposes deacribed above, and (H) set farth centaln
obligations of Qwner end the Easemeni Holders with respect 1o said easement, au the terns snd
conditions set forth herein. This grant of easement shall be effective immediately.

D. Owner and the Easement Holders deem it to be in their mutual best Interest to

enter imo this Agreement.

NOW, THEREFORE, for and in consideration of the fovegoing facts and the tevms and
conditions herelnafter set forth, the parties agree as hereinafter provided:

I 12
R 4D v
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Article 1
Definiiigns

1.1 “Easement Area" shall mean that ceetzin portion of the Property which is
described oo Exhibit B-1 and depicted on Exhibit B-2 attached heroto.

12 "Owner” shall mean (i) each Person owning the fov simple title ik
{ii) sny ground tenerit of the Property holding & ground tenant’s interest therelilie
vendee in possession under & contract of sale or, if rot in possession, the venddig
unders an executory contrat of sale for tho Property, blnmtathﬂllgm

uﬂmmmlmmmmmaudmﬂmfwh
tranzmission: of clectrical power and comsmunications, end (ii) other reasonable uses relmed to
mmmmum This grant of casernent shall be effective immedistely.

22 Purng ik w) Users. The easements granted undes
dnsAmmmhemdhyh&mimdUmalyforﬁnmmmm The
Ensemem Holders shall bave the right 10 entey into any and all agreemments they doem necemary
or desirable 10 memorialize the use of the Easement Area by any of the Pormitted Users, and to
recelve and redain amy and all revenues peid by sueh Pennitted Users in connection with the
Permitted Users’ use of the Essement Area; provided, bowoever, that such reveaues shall be
apportioned emoag the Essement Holder in the percentages st fosth on Schedule | sttached
hereto, subject to other agreements amonag the Exsement Holders, including, but not limited to,

.-
B #1319 % -2 2
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their Agreement Ameng Tenants in Commaon of ¢ven date berewith, as such agreement may be
amended from time 1o time.

23 Y of Essement Arse by Owner. Owner may use the Easement Ares in &
manner and for porposcs thal ere not inconsistent with or contrary 10 and thet do not interfere
mthﬂuﬂgbﬂafﬂuhmuﬂﬂn]dmor?mﬂdUmnutMmmnw Such

mbmmmm}hh mledlmnn] 0
otherwise on the Property that impede or imterfore with
Easement Holders and their Permitied Users.

24  Rishis Restrved. Subjest to Sections X
ngll.&umnmctome,wilhlhemuuat’tho Rmezny

portion thenoot 1o the & i
such intevest in the Propenty, MMMNMMMWWWN

their sucoessors and asaigna.

26  Swbdivisiog of Parcels. If the Property shall be subdivided into more than ane

Parcel, ov should the lot lines of the Property sdjusted, such subdivision or lot line adjustment
shall not terminate or otherwise affect the easenrents and rights estabiished herein,

2.7  No Dodicatisy MNothing contained in this Agreement shall be deemed to be 8 gift
or dedication of 8 Parcel or any portion thereaf to or for the genernd publis, or for sny public
papose whatsoever. It is the inteation of Ovwner and the Easernent Hokders that this Agreement
shall be mrictly limited W the purposes expreased in this Agreement. Further, the eazements
estublished in this Agreernent are not intended b create, nor will they create, any prescriptive

rights in the public.

s 3
- L-3
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28 Ldwits ee Transfors. Owner may not transfer or sasign any right, power or
obligation created under this Agreoment without also transferring therewith Qumer’s intevest in
the Easemnent Aren

Article 3

Maintzaants of Eastmemt Arsaai Insurance

31 Mpintseamce sCEsscment Ares. Owner shall be obligated, st Owly
and expense, 1o periomm or pravide for pecformance of Muintenance (ss bereinaf
lbmﬁuof&o&mﬂh(mqﬂ&m&:hmhﬁm} M
“Maintenance” mesns sweeping, lighting, rubbish remaval, regular ax io

PmMUudummmmofmeEmm“ T
limitstions et forth in Sectiona 2.1 and 2.2 sbove: or (i) the T Gt or aeglipelt
or failuge to act by such Ensement Holder or Permitied U
sole cosl, promptly repair the damage. Also notwithsts
obligned w perform Maintenance of any of the Easd)
improvements o facilities within the Essement Arem.

32 Insurapce. Atall tioxs, O maintein
public lisbility insurance for tho Easenveng ' Twa Million Dollars
($2,000,000) for damage to property (3) per occurrence.
Such inmerance shall nansess oh i
provide that the se pt upon thirty (30) days prior
notice o the Ras 0 afl be provided to the Exsennont
Holders on der ' ryiml 5, the Easement Holders may, after
notice 1o Owner it '- (ﬁmmmmmmmm
Qwner shaldl re the coat of such innurance within ten (10) days
after demand

41 Defaght and Remedies. In the event of any material violation or threstened
violstion (a “Breach™) by ane pmty herconder (a “Defaniting Purty™), which Breach has not
been curod within wen (10) days of written requent therefor by the ather party hereander (a *Noa-
Defsabling Pariy™) (or if sny such Breach is nat reasonahly suscoptible of cure within such tem
(10) day period, then if the Definilting Party hno not commenced peompily within the tes (10)
dsy period 10 effoct a cure and thereafter diligently proceeded w0 effiect such cure) (provided,
however, that no such notice or cure period shall be required with respect 10 the third time that
the same or similar Breach occurs In sny consecutive twelve (12) moath period), the Non-
Defaukiing Perty shall have the following rights and resnedies:

411 Sebutinse Perfarmswes Without any obligation t0 do 30, the Non-

Defaulting Pty may at ¥s option (s) pay any mupaid sum or settle or discherge any action
therefor or judgment thereon, (b) enter the Easement Ares and perform such work as may be

1MN INAT2 4
Hi 841319 vb L_ 4
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pecessary (o resolve the same, (c) provide other substinne performance of anry obligations of the
Defaultiag Pty ut such pasty’s oxpense. In sny such event, the Defimiting Party ahall reimburee
the Non-Defaulting Party for il dizeet costs or expenses sonnected with such performasce
within ten (10) days after receipt of sny iemized statement showing all such direct costs of
remedying such default, plus intevest an all such amouis owed at the maximun legal contract
rste permitted by law from the date incwred until paid;

412 Damsgps A Nop-Defaulting Party may bring a suit for darigih
mmmﬂebuﬂdmdhmﬁummmm
Mhmm:nnh:bpdﬂw,mulwn-ulkd“om
declarmtory relief to detesraine the enfbrcesbility of any of the agreemggd
hmﬂwuwmmﬂmﬂmm K
of collection or enforcement related theretn;

4.1.3 Egpliy. It ia recognized that a bres
possesnion under » party, —-unn
herein, nay cause a Non-Defaulting Purty %0 sufTer maii
in money, lrdﬂmhﬂm-mum?mdnllbe
mhumnhrmﬁcpnfwmumfmu :
wmﬂnhmwmpﬂnw' . SR

42

vvenlll oonﬁhomwmmmofﬂmﬂmmwﬂl

enforcement of

defest or render e ov deed of trust seouxing o loan made in good
faith and for w | finnacing, permanent financing, or refinancing af
the Property or i, however, that all provisiona of this Agreement
will be binding upe iy subeequent Owner of the Property or successor
whoee title to the Pro { such is acquired by foreclomre, trast docd. sale, o
otherwise. The it W oatablished hereunder, whether now existing or granied

hereafier by the Eascment Mum«mmmwmmm
leases, hmmmﬂmw“wmmum 80 woll a9
nyofﬂnmmﬂnlhrmmwm (hereinafier collectively referred 10 as the
“Mortgagas”). Any such Morigages shall be deemed 10 be subordinate to this Agreement, and
this Agreement shall survive any foroclosure of amy such Mortgages; provided, however that
nothing in this Agrecment will affect the validity of any such Morgages.

Arficke 3

Genernl Conditions

5.1 Temm The casement and sl) rights and privileges relaved thereto esmblished by
tsis Agrocsnent shall be perpetual and shall remain in effect until terminaied by the recordation
of a written agroement signed by all Essement Holders, or their macocssors ar assigne.

e ;
L-5
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52 Mechanics Lisns: Work Standands:

{a) Whenever under the terms of this Agreement any Easement Holder
performs any work upon the Easement Area, the party peeforming such work will not permit say
mechanics’, materialmon’s or similar lien to be maintained agsinst the Property on which any
hhwumhlh-hunﬁlmdinwmmmm“t,mdwﬂlmfymdhﬂ
harmicss Owner fram and against any and all lens, cledms, iabilities, costs g expenses
(incloding but not limited to ressonahle stiomeys' fees) arising ot of Wl
Notwithstanding the foregoing, the paty performing much work may confest they
unmofmlhnwdaimuf!mﬂﬂuomofmhwkhywhpl '
diligently porsued, provided that such paty obtains a surcty bond or o
satisfactory to Owner to protect fully Owner and the Property against »

the work in question, the performing pasty shall, if appli
be recorded in the Office of the Orange: County § i

] mymwmmmmm

i ] sd Forther that such party immediately pays and
discharges any judgment or’ ered or reached in any such proccedings sl caosce
any lien to be veleased at such party’s expense prior to foreclomure. Prior o the commencement
of amy work, the party performing the work shall also provide Easement Halders at lzast ten (10)
days’ prior written notice of the start date, a3 well s evidence that appropriate instramce has
been obtained. Upon completion of the work in question, the performing party shall, if
applicable, cause a Notice of Completion o be recorded in the Office of the Ormge County
Recorder in accordance with Section 3093 of the Califarnia Civil Code and, upon request of eny
Essenent Holdes, deliver to Easernentt Holders a legible copy of all parmits, spprovals snd other
documents issued by any govemmenial agency in contaction with the work. All work shall be
pecformed 50 as to minimize, to the greatos extent ressanably poasible, interference with use of
the Exsement Ares in question by the Permitted Users thereof.

(c) Whenever any party perforns any work upon the Esscmntl Ares, the party
performing such work shall commence and complete such work promptly end in a good and

e 6
L-6
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workmanfike manner and in compliance with all insurance requirements, applicable permits,
suthorizations, building reguletions, 2oning laws and all othey governmental rules, regulstions,
ordinEnces, statutes &nd laws now or hereafier in effect pertaining thereto,

53 Indessully. Each purty skall indemmify and hold harmiess the other party (and
ite/their officers, directors, partners, mwmmmmmmbyu)ﬁmm
mmcﬂmhmhumlmwmmmm tfneys’ foen
arising out of such pmrty’s exercise of its rights under duis Agreement or such partl fisihee
comply with its obligations hereunder except to the exient attributable to the
willfal misconduct of the indemnified party,

34  Estsnpe! Cortificats. The Emsement Holders, upon the ¢
(Mmynﬂbeuﬁem&mﬂymmmﬁmdm
inae 10 2 prospective mocigages of successor of Owner, withisgl
receipt of any such request, sn estoppel certificate stating: :

of the sstoppel e

Such statement # - gscment Holders fumnishing i to the
exient such claim S ascd npon facts contrgy bried in the stetement and to the extent
knowicdge of f : ined in the staterment, md who has acied in

b ovent the Exseent Holder being reguesied to

cégilinnt s PPprovisions of this Section 5.4 fail to give sach
scrtificate within the gaieriod, i1 shall be deemed that, a3 of the dme of the
request: (i) the Easem ' 5 no defanit by Oomer under this Agreement; (i) this
Agreement hus not, to the E r's knowlodge, been amvigned or modified or amended

in any way, except a3 may be of record; md(iu)thuAmmlotheEmHnldu’n
knowledge, in full force and effect.

55 |[Nsticspr Any notice or other commamication given in connection with this

shall be in writing and addressed to the parties it the addresses indicated below, and

shal) be deemed given (i) upon personal detivery, (i) the next day following delivery by

avernight courier, (iif) upon receipt of delivery confirmation following delivery by facsimile, end
(iv) the fifth (5th) day following delivery by U.S. Postal Sorvice regular tail.

If 0 Owner: Bay City Partners, LLC
4592 Orion Street
Huntington Beach, CA 92649
Attn: Cindy Atkinson

1104 184472 7
HAC: M9 ve
L-7
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If to Griffith LLC:

Ifto Kyle LLC:

Bay City Partnens, LLC
299% Westminster Avenue, Sulte 203
Scal Beach, CA 92662
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1f wo Parkhurst LLC: Park-e, LLC
107 Opal Ave.
Newport Beach, CA 92662
Atin: Jim Parkbum

Each party shall have the right «o direct another address for notice hereunder, provide
ﬁmﬁonildﬂymedupmﬂnuhﬂp-ﬁsnhhudﬁmmﬁmdmin h :

whﬂwmhmuthothwbjmmhmt No modiiiat
amendment hereto shedl be of any force or cffect unless it shall be in 28
perties hereto (or, as applicable, their saccessors or assigns), '

7 o Ligpct: L onptructive Nofice apg A
Agroement shalt be binding wpon and inure 10 the b
TERPECive SuCosIsoTs-in-iplerest and assigns.

5.8

_ he or captions gsed herein are for convenivnce only
and are not & px g in any way limit, define or amplify the scope or

Seve %, provision or coedition contained in this Agreement
shall, 10 amy extend, be i orcenble, the remainder of ihds Agreement shall be valid
and snforcenbie to the fullest extenl permitied by law.

513 Goverxipg Law. This Agreement shall be construed in accordance with the laws
of the Siate of California.

5.14 Countsrowrts. This Agrecment may be ¢xecuted in one or more countesparts, all
of which togethey shall constitute s single agresment snd each of which shalt be an original for
ali purpoges.

s ;
| L-9
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IN WITNESS WHEREQF, the parties hereto have cxecxtod this Agroement o4 of the date
frst above writien.

Owmex: Bay City Putners, a California mited lisbility

h Stroet Building, LLC, & Californds limiced
bility company

By: Rocky and Deborah Gentner Fumily, LLC,
a Californla imited lisbility company

By
r Member

Griffieh LLC: Main & PCH, LLC, s Californis timited Hability
company

Br‘%__
Bob A Managing Member

bt HrterbiEra Galifrnia-limited-finbil

. o
) L-10

Exhibit #9
Page 56 of 72



Kyle LLC:

. VIE0S 18872 1

B0 31 v L_11
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STATE OF CALIFORNIA
COUNTY OF ORANGE

j| 14, 2009, before me, Jacquelyn A. Heckethom, & Notary Public, pemnﬂyw
who proved to me on the baxis of

mnmﬁhdmhwiﬁnhmmummﬁadpdmmm

same in his suthorizod capecity. snd that by bis signature on the instrument the P}

entity upon behalf of which the person acted, execnted the instrument.

| certify under PENALTY OF PERJURY inder the lawa of the st
foregoing paragraph is true and correct.

WITNESS my hand and official scal.

sckethom, & Notary Public, personally appearcd
the basis of satisfoctory cvidence to be the person
tnt, and acknowiedged 1o me thas he executed the

Mhat by hia signature on the instrument the person, or the
entity upon bebalf of which the person acted, executed the instrument.

I certify under PENALTY OF PERJURY under the lowy of the State of Califomnia that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal. r‘&w“:.
Commisgton

ot
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STATE OF CALIFORNIA
COUNTY OF ORANGE

Aprl 14,2008, before me, Jacquelyn A. Heckethom, 1 Notery Public, personally appeared

who proved 1 me on the basls of sstisfactory evidence &

whase name 38 subscribed o the within lstroment, and acknowledged 10 me thet Filee
same in his authorized capecity, and that by his signature an the instrument the #

I certify under PENALTY OF PERJURY under the lsws of the S
foregoing paragraph i true end cornect.

WITNESS my hand and official seal.

! 2 Notary
mwmmnuum
ent, and ackutwledgod to me thet be executed the
i by his xignaiure on the instroment the pemon, or the
mmwrwmummmmm

I centify under PENALTY OF PERJURY under the Jawa of the State of Califormia that the

forcgoing paragraph is true and correst.
’ Comaission & 1772439 !
lemm—.m|
1

WITNESS my hand and official scal.
Oranpe Cayndy

Mﬁm

L-13
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STATE OF CALIFORNIA
COUNTY OF

ON%AML_W"M
Notary Imp{o‘m

who proved 1o me on the basis of satisfackry avidence %o bedill

L-14
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Exhibit A
Logal Description of Property

PARCEY 1!

1.OTS 1, 2 AND 3 IN BLOCK 100 OF TRACT NO. 8%, IN THE CITY OF SEAL BEACH, COUNTY
{F ORANGE, STATE OF CALIFORNIA, AS PER MAP RECORDED IN BOOK 31, PARE 27 OF
MISCELLANECUS MAPS, IN THE OFFKCE OF THE COUNTY RECORDER. OF SAID CORTY .

EXCEPT THAT PORTION TNCLUDED N THE FINAL ORDER OF OO
RECORDED MARCH 23, 1977 IN BOOK 12113, PAQE 201, OFFICIAL RE

SAID LAND IS mummmmmmmaw F
INCLUSIVE OF RECORD OF SURVEYS.

PARCEL 1;

TRAT PORTION OF TIDE LAND LOCATION NO. 137
THE STATE OF CALIPCRNIA ON FEBRUARY 12, 196
BOOK ¢, PAGE 103 OF PATENTS, mwm
SEPTEMBER 3. 1908 IN BOOK 1, PAGE 1) Ot
DESCRIBED AS FOLLDWS:

BBGMMATSTAWGW RY =5

RELINQUISHED
PAGE 260 OF OFFICIAL RECORDS OF SAID COUNTY DESCRIBED AS FOLLOWS:

BEGINNING AT A FOINT ON THE BOUNDARY LINE BETWEEN STATIONS 49 AND 0 OF
SAID RANCHO LOS ALAMITOS, DISTANT NORTH 354° 49° 00" EAST 213.27 FEET FROM SATD
STATION 45; THENCE NORTH 43 3§ 00" WEST 20036 FERY TO A LINE PARALLEL WITH
AND DISTANT NORTHWENTERLY 20000 FEET FROM SAID BOUNDARY LING:; THENMCR
NORTH 34" 48 00" EAST §0.94 FEET ALONG SAID PARALLEL LINE; THENCE SOUTH 43* $¢
00" BAST 202.54 FEET TO SAID BOUNDARY LINE, THENCE SOUTH 54° 43" 0" WEST 8094
FEET ALONG SAID POUNDARY LINE TO THE POINT OF BEGINNING,

. WIA0D 15MT2 Al

HED: MY v L-15
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SAID LAND IS INCLUDED WITHIN THE AREA SHOWN AS PARCEL A IN LICENSE
SURVEYORS MAP OF THE TIDELANDS EAST OF NAPLES FILED IN BOOK 2, PAGES 47 AND
48 OF RECORD OF SURVEYY, IN THE OFFICE OF THE COUNTY RECORDER OF SAID

COUNTY OF ORANGE.

PARCEL 1.

THAT PORTION OF THE SOUTH HALF OF SECTION )1, TOWNSHIP 5 SOUTH, IRENGE 12
WEST, INCLUDED WITHIN LOT .1 OF THE RANCHO 1.08 ALAMITOS. IV THE W
mmmmmnamwcmnmm;m
(N DECREY OF PARTITION IN THE SUFERIOR COUKT OF CALIFORNIAMN AND FOR
COUNTY OF LOS ANGELES, CASE NO. 13527, A CERTIFIED COPY OF TR DECT
SAID CASE HAVING BEEN RECORDED FEBRUARY 2, 1891 [N BOOK 14, PAUIRE
IN THE OFFICE OF THE COUNTY RECORDER OF SATD OF s
FOLLOWS:

BEGINNING AT STATION 49 OF SAID RANCHO LOS
EAST 21327 FEET ALONO THE WESTERLY BOY/
SOUTHWESTERLY LINE OF MARINA DRIVE, AS DEAC

i RWTY, IN TRE CITY OF SEAL BEACH, COUNTY OF
ORANGE. STATE OF CAE PER MAF RECORDED IN BOOK 3, PACE 1¥ OP
FFICE OF THE COUNTY RECORDER OF SAID COUNTY

LYINO NORTHWESTERLY OF THE SOUTHWESTERLY PFROLUNGATION OF THE
SOUTHEASTERLY LINE OF FIRST STREET AS SHOWN ON SAID MAP.

EXCEPT THAT PORTION THEREOF LYING NORTHEASTERLY OF THE SOUTHWESTERLY
LINE OF OCEAN AVENUE AS DESCUBED #N THE DEFD TO SAID CITY REQORDED
JANUARY 13, 1932 IN BOOK 536, PAGH 49 OF OFFICIAL RECORDS.

ALSO EXCEPT THAT PORTION THERROF LYING SOUTHERLY AND SOUTHWESTERLY OF
THE FOLLOWING DESCRIBED LINE:

. 21209 (01412 A2

HAD, O v
L-16
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BEGIMNING AT A POINT OF INTBRSECTION OF THE SOUTHEASTEALY LINE OF PIRIT
STREET AND THE SOUTHWESTERLY LINE OF OCEAN AVENUE A8 3AID STREBTS AlF
SHOWN ON THE MAP OF SAID BAY CITY; THENCE ALONG THE SOUTHWESTERLY
PFROLONGATION OF SAID SOUTHEASTERLY LINE OF FIRST STREET 171.93 FEBT TO THE
TRUE POINT OF BEGINNING; THENCE NOKTH 53 34' WEST 53.32 FEET, THENCE NORTH 22°
J1° WEST 384.64 PPET; mmmwwmnnmmmmmmm\'

LINE OF QCEAN BOULEVARD, AS SHOWN ON SAID MAF,

PARCEL &;

THAT PORTION OF BLOCK "B® TOGETHER WITH THAT PORTION
STREET, IN THE BAY CITY TRACT, IN THE CITY OP SEAL BEACH, (¥
STATE OF CALWFORNIA, AS PER MAP RECORDED IN BOOK 3, PAGE 19
MNMWWWMWWMWL

OF THRE SOUTHERLY PROLONGATION OF THE EASTERLY

BAY CITY TRACT DESCRIBED AS FOLLOWS: i i

HEGINNING AT THE POINT OF INTERSECTION OF THE SO\
OF THE NORTHWESTERLY LINE OF FIRST STREET, AR
NORTHEASTERLY LINE OF SAID BLOCK "B, THENCE

DED JANUARY 23, 1932 IN BOOK 536, PACE 4
Y: THENCE SOUTH 67° 08' 27° EAST 297.06
5 LAND OF THE CITY OF SBAL BEACH, SAID

SOGUTHERLY LINE 2 HE & JLY LING OF OCEAN AVENUR AS SET FORTH IN
RESOLUTION NO. 5% OF THE CITY OF SEAL BEACH AND RECORDED

N SAID BOOK 538, PAQE ; RECORDS, TO THE POINT OF BEGINNING.
A PORTION OF SAID OCEAN AVE, WAL VACATED UPON APPLICATION OF THE BAYSIDS

LAND OOMPANY AND ACTION OF THE TRUSTEES OF THE OTY OF SEAL BEACH
RECORDED ALGUET 18, 1914 IN MINUTE BOOK 11 AT PAGE 51,

. a3 1671 A-3

Wiy MY L_1 7
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PARCEL 6:

BLOCK C OF BAY CITY, IN THE C3TY OF SEAL BEACH, COUNTY OF ORANGE, STATE OF
CALIFORNIA, AS PER MAP RECORDED IN BOOK 3, PAGE 19 OF MISCELLANBOUS MAPS, N
THE OFFICE OF THE COUNTY RECORDER OF SAID COUNTY, AND THAT PORTION OF LOT
A2, IN THE RANCHO LOS ALAMITOS INCLUDED WITHIN SAID CITY OF SEAL BEACH, AS
SHOWN ON MAP NO. | FILED TN DECREE OF PARTITION IN THE SUPERICR COLIT OF LOS
ANGELES COUNTY, CALIFORNIA, CASE NO, 13527, A CERTWIED COFY OFRERE FINAL
DECREE OF SAJD CASE HAVING BEEN RECORDED FERRUARY 2, 1491 IN BOOK
OF DEEDS OF SAID GRANGE COUNTY, LYING WESTERLY OF SATD BLOCK C ARIRYING
NORTHERLY OF THE WESTERLY PROLONGATION OF THE SOUTHWESTE! A= OoF
SAID BLOCK C. . |

mnmmmwmmmmmm
"THEREOF LYING WESTERLY AND SOUTHERRLY OF THE POLLSY

BWMATAMMMWWN'WIW
THE PATENT BOUNDARY LINE OF THE RANC
NORTHEASTERLY LINE OF SAID BLOCK “C* AND O
FOM THE PACIFIC OCBAN TO ALAMITOS BAY; THE
FEET; THENCE SOUTH 6° 00 00" WEST, ¢5.93
FEET TO THE POINT OF INTERSBCTION

EXCEPT PR 6 ALL WATER AND WATER RICNTS
WITHOUT THE RIG! THE SURKPACE OF SAID LAND FOR SUCH USE, AS
RESEAVED BY THE 8 ANGELES, A MUNICIPAL CORFORATIONS IN THE
GRANT DEED RECORDED MAY 27, 2003 AS INSTRUMENT NO. 2003000612579, OF OFFICIAL

RECORDS,

END OF LEQAL DESCRIFTION

. 41309 1012 A4

H&D. IS v
L-18
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ExaibitB-1
Legal Deacription of Essement Azoa

A BTRIP OF LAND 10.00 FEET IN WIDTH CVER THAT PORTION OF BLOCK 8 OF
BAY CITY, IN THE CITY OF BEAL BEACH, COUNTY OF QRANGE, STATEOF
CALIFORMIA, AS PER MAP RECORDED IN BOOK 3 PAGE 18 OF MIBCELL AN:
MAPBR, IN THE OFFICE OF THE COUNTY RECORDER OF SAID
CENTERLINE OF WHICH IS DESCRIBED AS FOLLOWS: '

COMMENCING AT THE SOUTHEAST CORNER OF THE L/
R CORD OF SURVEY MO 30021000, Ad FILED 2 ..
mormmmmmmmmm

THENCE ING NORTH SZ1728 EAST 28§64
AB SHOWN ON SAID RECORD OF SURVEY. ¢

THE SIDELINES OF SAID STRIP TO BE LENGY

MADE A PART HEREOF '
DATED THIS 13™ DAY OF MAY, 2004.

GWEN-VERA DEL CGASTILLD, FLS 5108
REGISTRATION EXPIRES &/30/07

J134% merl B

HRO' M5319 vé
L-19
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Exhibit B-2
Depiction of Easement Arca

1 $58 B
| R 9E
$ RFEl &

i BEE i

Ll WO
AR LO1S/09
REALR AV 4T

Ly

SHEET 3 LF

VMDD 422 B.2

HkO: MO 3 v
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Atkinwon LLC
Gentner, LLC
Griffich L1LC
Kyle LLC
Parkburst LLC

2050 1142
H&D: M) I7 vd

Revenue Allocations for Emement Holdors
12.5%

L-21
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Exhibit M

ABSIGNMENT OF LICENSE AGREPMENT

This Assignment of License Agreemsnmt (this “Assignment™) is entered into os of
February 17, 2009 (the “Effective Date™) by and between Bsy City Partners, LLC, a Californis
limited linbility company (“Assignor’), on the one hand, and Atkinson LLC, a California limited
labifity company (“Atkiusan LLC™), Tenth Street Building LLC, & Califoroia limited linbility
company (“Gesmtmer LLC™), Main & PCH, LLC a Califomis limited Hability company,
(“Grlmthl.l,C"),KylﬂLLC nCdlfor:ﬂnhnnludhnblhtympmy(“Kerlw'jmdM-c,

thaothu'hmd

mfmmhnipeuﬂlofﬂmlgmungm.ntlemdmh
Agreement (the “License Agreenvent”) dated as of Febeuary 9, 2006 by
as licensor, and Plains Exploration & Production Compauy, 8 Del
to Dos Cusdras Offshore Resources, LLC, 2 Texas limited
pursuant to that certain Letter Agreament dated Much 1, 2
DCOR, 11LC a Texes limited lisbility company
described (the “License Area™).

Aasignee harsby sccepts the foregoing
the covenants, conditions, agreements and ob)
scarue on or after the Effective Date,

defend, and hold

claims, sum,Ju ot
inamedbyﬁmgnummngaﬁo wmmmuemthnmuumudphb

the Effective Daic.

Assigoor shall, fom and sfier the Effective Date, indemnity, defend, snd bold Assignes
harmiess from eny lisbilities, loases, costs, demends, damages, claims, suits, judgmenta or
expenses {including, without limitation, sttorueys’ fees end costs) incurred by Assignor arising
out of or connected with the License that arise or accrue on or after the Effective Date.

wmmmu&oﬁu&uitmmﬁﬂdmmmﬂmwmﬂnmywmm
Assignment, and that the person signing this Assignment on its behalf is suthonized to do so,
Assignor fiather represents and warrants to Assignse that (i) the Licemse is in full force end
effect, (ii) Assignor has the right to assign its rights under the License to Assignea, (ili) Assignor

V108 1071
H&O: 84)7 v3 M_ 1
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has not previously easigned its rights under the License Agreement to any ather party, and (v)
Assignee shall be entitled 19 receive any and all revenues received from the Licensee under the
License Agreement.

5. Binding Agrecancnt.  This Assignment shall be binding upon and imxe o the
benefit of the succeagors and assigna of the respective parties hereto.

é. Attorneys’ Fees. In the event of sy confroversy arising out of or in conpection
mdltbjsMalgnmenLthepmwﬂmgpMymmymxhndmumpmmedmgﬂuﬂmdedm
receive from the other party all costs and expenses, including actual attige
disbursements, and cowrt costs reasonably inciurred by the prevailing party in
such action urpmowdinu. u

7. Govemning Law. This Assignment shali be governed by, ¥
construed in accordance of the laws of the State of California.

8 Counterouls. This Assignment may be execy
each of which shall be deemed an original, but all of wh

agresment.

IN WITNESS WHEREOF, Assignor and Assi
the Effective Date written above.

Assignor; Partnieg it O ed liability

M-2
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Akinsou LLC: Atkinson LLC, a Californis limited Lability

1130 W47 3
HEO: 843417 3
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@ cEmshaaEn
DCOR hereby acknowledges and consents to the foregoing Assignment of License Agreement
by and between Assignor and Assignee. DCOR acknowledpen that as & result of this
Assigrment, the Licenae Agreement 18 now betweer DOCOR and the Assignee (i.c., the casament
holders of the License Ares). DCOR further scknowledges and agrees that as s result of this
AusmguofhEhvehmanhﬁyﬁmdﬁmmmﬂﬂm
under the wxd Aszignes is solely obligated therevmder. DOOR agrees, from
and after 2009, unti) notified otherwise by a majority in interest of the
casement holders, to make separate payments of the amounts due under the Licenigy
to each of Atkinson LLC, Geatmer LLC, Griffith LLC, Kyle LLC and Parkburst

M-4
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et of Licenze emen

Atkingon LI.C (12.5%)
4592 Orion Street
Huntington Beach, CA 92649
Atta: Cindy Atkinson

Tenth Street Building, LLC (25%)
2999 Westminster Avenue, Suits 203
Seal Beach, CA 90740

Atm: Rocky Gentner

Main & PCH, LLC (25%)
1225 Cataling Avenue
Seal Reach, CA 90740
Aiin: Bob Griffith

Kyle, LLC (12.5%)
P.0O.Box 170
Seal Beach, CA 90740
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RECITALS

A. Owner owns approximately 10.7 acres of land located south of Marina Drive and
west of 1st Street within Seal Beach, California and has proposed a project on property described
with more particularity in Exhibit “A” and shown on Exhibit “B” (“Property”).

B. Owner has proposed Tentative Tract Map 17425, as revised (TTM 17425) for a
32-residential lot subdivision on the northerly portion of the Property described in Exhibit C, and
has applied for related approvals (the “Project”). Owner has agreed, inter alia, to donate the
property described in Exhibit D (“Open Space”) (excluding the property defined as Driveway
Parcel in Recital C) to the City at no cost to the City, concurrently with issuance of a coastal
development permit (“CDP”).

& Located within the Open Space is a driveway that provides access to the 1st street
parking lot. Owner has offered to convey the driveway and the underlying fee to the City
(“Driveway Parcel”) in exchange for a portion of land within the right-of-way for 1st Street that
is owned by the City in fee. The Driveway Parcel is described in Exhibit F.

D. City must comply with all applicable state laws prior to vacating the City-owned
land within the right-of-way for 1% Street.

E. Pursuant to the provisions of the California Environmental Quality Act (Public
Resources Code Section 21000, et seq. (“CEQA”) and the State CEQA Guidelines (California
Code of Regulations, Title 14, Section 15000, et seq.), the City prepared an Environmental
Impact Report to analyze and disclose the potential environmental impacts of the Project,
including those impacts potentially arising from the disposition of City property contemplated by
this Agreement. The City Council certified an Environmental Impact Report on June 25, 2012.

F. On July 9, 2012, the City Council approved TTM 17425 for a 32-residential lot
subdivision and related approvals.

G. On March 16, 2011, the Parties entered into a settlement agreement and mutual
release (“Settlement”) of an eminent domain action filed by the City to acquire a portion of the
Property and an application for a writ of mandate filed by Owner challenging the adequacy of the
CEQA review of a nearby City project subject to the terms and conditions stated therein. As part
of the Settlement, the City agreed to process in good faith a 48-unit residential project that
Owner intended to submit to the City subsequent to the Settlement. The previously
contemplated 48-unit residential project is depicted in Exhibit C-2 of the Settlement and is
referred to therein as the “Proposed Residential Project.”

H. The Council-approved Project is substantially different than the 48-unit Proposed
Residential Project contemplated in the Settlement.
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IN WITNESS WHEREOF, the Parties hereto, through their respective authorized
representatives have executed this Agreement as of the date and year first above written.

CITY OF SEAL BEACH

May ichael P. Levitt

BAY CITY PARTNERS, LLC

By: M MA&)

Bob Griffith, /¢
Member

TY PARTNER X
=LA

ames Parkhur'ét,
Member

APPROVED AS TO,FORM:
Byﬁ%

uinn Barrow",’Cily Attorney

BAY CITY PARTNERS, L

By:
Brtan Kyle,
Member

BA?CI'TY PARTNE

By: .
Cindy Atki
Member

All signatures for Bay City Partners, LLC to be acknowledged by a Public Notary

7/3/12 101472
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2. THENCE NONTANGENT SOUTH 19°00°21” WEST 2.61 FEET TO THE POINT OF
BEGINNING.

AND
PARCEL 3 OF SAID CERTIFICATE OF COMPLIANCE 2009-01
EXCEPTING THEREFROM THAT PORTION DESCRIBED AS FOLLOWS:

BEGINNING AT THE MOST NORTHERLY CORNER OF SAID PARCEL 3; THENCE
SOUTHEASTERLY ALONG THE SOUTHWESTERLY RIGHT-OF-WAY OF MARINA DRIVE AS
SHOWN ON SAID CERTIFICATE OF COMPLIANCE 2009-01, SOUTH 43°01'03" EAST, 34.37
FEET TO THE TRUE POINT OF BEGINNING, SAID POINT ALSO BEING THE BEGINNING OF
TANGENT CURVE, CONCAVE TO THE NORTHEAST, HAVING A RADIUS OF 940.00 FEET;
THENCE SOUTHEASTERLY ALONG SAID CURVE AND RIGHT-OF-WAY, THROUGH A
CENTRAL ANGLE OF 3°561'23", AN ARC DISTANCE OF 63.27 FEET TO A NON-TANGENT
POINT IN THE MOST EASTERLY LINE OF SAID PARCEL 3. A RADIAL BEARING TO SAID
POINT BEARS NORTH 43°07'34” EAST. THENCE SOUTHEASTERLY ALONG SAID LINE,
SOUTH 04°04'51" EAST, 3.39 FEET; THENCE NORTH 43°01'03" WEST, 65.85 FEET TO THE
TRUE POINT OF BEGINNING.

AND

THAT PORTION OF FIRST STREET, A PUBLIC ROADWAY, DESCRIBED AS FOLLOWS:
BEGINNING AT AFOREMENTIONED POINT “A"; THENCE NORTH 32°17°25" EAST, 379.60
FEET ALONG A LINE PARALLEL TO AND 30.00 FEET NORTHWESTERLY OF THE
CENTERLINE OF FIRST STREET AS SHOWN ON SAID CERTIFICATE OF COMPLIANCE
2009-01; THENCE NORTH 05°21'49” WEST, 30.54 FEET; THENCE NORTH 43°01'03" WEST,
40.15 FEET TO A POINT IN THE MOST EASTERLY LINE OF PARCEL 3 OF SAID
CERTIFICATE OF COMPLIANCE NO. 2009-01; THENCE SOUTHEASTERLY ALONG SAID
LINE, SOUTH 04°04'51" EAST, 29.50 FEET TO A POINT IN THE SOUTHEASTERLY LINE OF
SAID PARCEL 3; THENCE SOUTHWESTERLY ALONG SAID LINE, SOUTH 25°22'45" WEST,
332.42 FEET TO THE POINT OF BEGINNING.

THE ABOVE DESCRIBED PARCEL OF LAND CONTAINS 10.885 ACRES, MORE OR LESS.

ALL AS SHOWN ON EXHIBIT “A-1" ATTACHED HERETO AND BY THIS REFERENCE MADE A
PART HEREOF.

PREPARED BY:

)/

LARRY V. CASE, L.S. No. 5411
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SAID PARCEL 3; THENCE SOUTHWESTERLY ALONG SAID LINE, SOUTH 25°22'45" WEST,
332.42 FEET TO THE POINT OF BEGINNING.

THE ABOVE DESCRIBED PARCEL OF LAND CONTAINS 4.462 ACRES, MORE OR LESS.

ALL AS SHOWN ON EXHIBIT “C-1" ATTACHED HERETO AND BY THIS REFERENCE MADE
A PART HEREOF.

PREPARED BY:

Wk, W/

L Y V. CASE, L.S. No. 5411
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EXHIBIT "C-1"

POR. TIDE LAND LOCATION No. 137,
QUIT CLAIM DEED, REC. 01/25/07

s INSTR. 2007-000052124 \ \\

thRY V. CASE L.S. 5411

PREPARED IN THE OFFICE OF:

Surveying Mapping
614 Eckhoff St.
Orange, CA. 92868

Tel (714) 628—8948
Fax (714) 628-8905

Case Land Surveying, lnc.

GPS Services

i / /CITY_C_)F;SEAL BEACH
PROPOSED/RESIDENTIAL PROJECT AREA T 3“.5]“
POR. OF \CERTIFICATE OF COMPLIANCE NO. | 1

2009—-01, RCRD 3/10/2009, INSTR. oF_1
2009000109534, & POR. TIDE LAND LOC. NO.[ 0\
137, & POR. 1ST ST. & MARINA DR. COUNTY "%
| OF ORANGE, STATE OF CALIFORNIA= i s40
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THENCE LEAVING SAID SOUTHEASTERLY LINE OF PARCEL 5, AND ALSO SAID
NORTHWESTERLY RIGTH OF WAY OF FIRST STREET, AND ALONG THE
NORTHEASTERLY LINE OF SAID PARCEL 4, AND ALSO THE SOUTHWESTERLY RIGHT OF
WAY OF OCEAN AVENUE, 80.00 FEET IN WIDTH, AS SHOWN ON SAID CERTIFICATE OF
COMPLIANCE, SOUTH 54° 44’ 12" EAST, 60.08 FEET TO THE POINT OF BEGINNING.

THE ABOVE DESCRIBED PARCEL OF LAND CONTAINS 6.424 ACRES, MORE OR LESS.

ALL AS SHOWN ON EXHIBIT “B-1" ATTACHED HERETO AND BY THIS REFERENCE MADE A
PART HEREOF.

PREPARED BY:

7-18-12

Y V. CASE, L.S. No. 5411
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EXHIBIT F
DRIVEWAY PARCEL

A STRIP OF LAND 40.00 FEET WIDE IN BLOCK B OF BAY CITY, IN THE CITY OF SEAL
BEACH, COUNTY OF ORANGE, STATE OF CALIFORNIA, PER MAP RECORDED IN
BOOK 3, PAGE 19 OF MISCELLANEOUS MAPS IN THE OFFICE OF THE COUNTY
RECORDER OF SAID COUNTY, THE SOUTHEASTERLY LINE OF WHICH STRIP OF
LAND IS DESCRIBED AS FOLLOWS:

COMMENCING AT THE POINT OF INTERSECTION OF THE EXTENSION OF THE
SOUTHEASTERLY LINE OF FIRST STREET AND THE SOUTHWESTERLY LINE OF
OCEAN AVENUE AS SAID STREETS ARE SHOWN ON THE MAP OF SAID BAY CITY;
THENCE, NORTH 54°44’12" WEST, 13.95 FEET ALONG THE SOUTHWESTERLY LINE
OF OCEAN AVENUE AS SHOWN ON RECORD OF SURVEY NO. 2002-1090 FILED AS
INSTRUMENT NO. 2003000516244 IN BOOK 193, PAGE 47 OF RECORDS OF SURVEY IN
THE OFFICE OF THE COUNTY RECORDER OF ORANGE COUNTY, STATE OF
CALIFORNIA, TO THE TRUE POINT OF BEGINNING, SAID POINT ALSO BEING AT
THE INTERSECTION OF A CURVE CONCAVE NORTHWESTERLY AND HAVING A
RADIUS OF 500.00 FEET WITH A RADIAL TO SAID CURVE AT SAID POINT BEARING
NORTH 58°15°19” WEST; THENCE, SOUTHWESTERLY, 106.15 FEET ALONG SAID
CURVE THROUGH A CENTRAL ANGLE OF 12°09°49" TO A POINT OF COMPOUND
CURVE WITH A CURVE CONCAVE NORTHWESTERLY AND HAVING A RADIUS OF
200.00 FEET, A RADIAL THROUGH SAID POINT OF COMPOUND CURVE BEARING
NORTH 46°05°30” WEST; THENCE, SOUTHWESTERLY, 22.35 FEET ALONG SAID
200.00-FOOT RADIUS CURVE THROUGH A CENTRAL ANGLE OF 6°24’07” TO A POINT
OF TANGENCY WITH A LINE BEARING SOUTH 50°18’37" WEST; THENCE, SOUTH
50°18’37” WEST ALONG SAID TANGENT LINE 42.77 FEET TO A POINT OF TANGENCY
WITH A CURVE CONCAVE NORTHWESTERLY HAVING A RADIUS OF 90.00 FEET;
THENCE, SOUTHWESTERLY, 17.98 FEET ALONG SAID CURVE THROUGH A
CENTRAL ANGLE OF 11°26’52” TO A POINT OF REVERSE CURVE WITH A CURVE
CONCAVE SOUTHEASTERLY AND HAVING A RADIUS OF 400.00 FEET, A RADIAL
THROUGH SAID POINT OF REVERSE CURVE BEARING SOUTH 28°14°31” EAST;
THENCE, SOUTHWESTERLY, 78.24 FEET ALONG SAID 400.00-FOOT RADIUS CURVE
THROUGH A CENTRAL ANGLE OF 11°12’25” TO THE SOUTHWESTERLY LINE OF

SAID RECORD OF SURVEY NO. 2002-1090.

THE NORTHWESTERLY LINE OF SAID 40.00-FOOT-WIDE STRIP SHALL BE
LENGTHENED OR SHORTENED TO TERMINATE SOUTHWESTERLY IN THE
SOUTHWESTERLY LINE OF SAID RECORD OF SURVEY AND NORTHEASTERLY IN
THE SOUTHWESTERLY LINE OF SAID OCEAN AVENUE.

CONTAINING 10,233 SQUARE FEET, MORE OR LESS.

ALL AS MORE PARTICULARLY SHOWN ON EXHIBIT B ATTACHED HERETO AND
MADE A PART HEREOF.
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1.0 Background

The City of Seal Beach (“City”) retained Kosmont Companies (‘Kosmont”) to complete a peer
review of a hotel market analyses prepared by PKF Consulting (“PKF”) in November of 2003
and November of 2009 evaluating the market for a hotel development on approximately 10.7
acres (“Property”, “Site”) located along the Pacific Ocean within the City. The City also
requested that Kosmont evaluate the feasibility of developing a hotel within the requirements
and constraints of a Specific Plan approved by the City in 1996 covering the property (“Specific
Plan”).

The 2003 and 2009 PKF studies were prepared at the request of Bay City Partners, LLC
(“Developer”) to evaluate the potential market and financial performance of a hotel development
on the Site. The Developer stipulates that the results of PKF’s analysis support its position that
a hotel use on the site as prescribed by the terms and conditions of the Specific Plan, and
potentially even without the restrictions imposed by the Specific Plan is financially infeasible.
The Specific Plan calls for visitor serving uses on the northerly 30% of the Property, and open
space on the southerly 70% of the Property. Permitted visitor serving uses specifically include
hotel uses and uses ancillary to a hotel.

This analysis includes an evaluation of the PKF reports, the financial feasibility of the four hotel
development scenarios discussed therein, as well as an evaluation of three additional
development alternatives that would likely be permitted under the Specific Plan. The revenues
projected to be generated by, and the cost of developing each of these scenarios and
alternatives were evaluated to determine if they would generate sufficient net operating income
to support the financing required for development as currently available in the marketplace.
Based on the estimated cost of construction and current lending requirements it appears
unlikely that the revenue generated by either the four PKF development scenarios or the three
additional development alternatives would be sufficient to support traditional debt financing of
the same.

As part of its analysis Kosmont also evaluated the potential to develop a smaller, 60 room
boutique style hotel that could theoretically be substantially or completely financed through a
condominium hotel capital structure. Under a condominium hotel structure individual owners
hold title to individual rooms with rights to use their rooms a certain number of days a year. The
remainder of the year the rooms are available to the general public during which a split of net
profit accrues to the room owner. Kosmont's conclusion is that such a development may
represent the most financially feasible alternative; however, such alternative would require
support from private investors at a time when private investors may have difficulty accessing
capital, and at a time when there may be limited interest in such properties. Additionally, such
condominium hotel structure may not be permitted under the controlling 1996 Specific Plan.
Kosmont's conclusion is that such an alternative may be financially feasible, but such financial
feasibility is far from certain or reliable. A detailed discussion of Kosmont's analysis and
conclusions follow.

Background 1
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2.0 Site Profile

The Property is located at the mouth of the San Gabriel River Channel along the Pacific Ocean
in Seal Beach, California. The Site is comprised of three parcels (Orange County Assessor
Parcel Numbers 043-141-02, 043-172-08, and 043-172-13) and was formerly home to a Los
Angeles Department of Water and Power (“LADWP”) power plant. Depending on the record
source and the inclusion or exclusion of roadway right of ways, the three parcels total between
approximately 10.1 and 10.7 acres of land. The Property is rectangular and flat and enjoys
reasonably unobstructed views of the beach and ocean. The proximate area is almost
completely built-out and surrounding uses are primarily residential and / or recreational in
nature. A discussion of additional details about the Property location, access, suitability for
hotel development, history, and a recent settiement agreement between the City and Developer
specific to the Property follow.

2.1 Location & Proximate Uses

The Property is located within the City of Seal Beach, at the westernmost point of Orange
County, along the northern border with Los Angeles County. The City itself is home to roughly
25,000 residents concentrated within roughly one-third of the approximately 11 square miles of
land area within the City. The City has a small town atmosphere that is home to large swaths of
low intensity industrial and government uses with a significant presence of open space and
nature preserves. As previously introduced the Property fronts the San Gabriel River channel
where the river meets the Pacific Ocean. The northwestern edge of the Site is fronted by a
regional bike trail along the river channel that terminates at the beach.

Neighboring uses to the southwest and north of the Property are primarily residential. The
Marina Community Park lies to the east, and marina and retail uses lie to the northwest and
across the river channel to the west. Additional commercial, retail and restaurant centers are
located within approximately one mile of the Property. Finally, the Site is approximately six
miles southeast of downtown Long Beach which is a major business and commercial center in
the region.

An isometric aerial image of the Property follows in Figure 1: Site Aerial, and a map of the
surrounding neighborhood can be found in Figure 2: Neighborhood Map.

Note: all property boundaries are approximate depictions. The yellow arrow found in the lower
right-hand corner of the maps generally points to north.

Site Profile 2
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Figure 2: Neighborhood Map
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2.2 Access

Both regional and local access to the Site is commercially reasonable but not particularly
convenient, nor is the Property particularly visible from primary traffic corridors. The Pacific
Coast Highway runs within half of a mile of the Site, and the intersection of the regional serving
I-605 and the 1-405 are within three miles. Bus service is available within less than one-quarter
| of a mile of the Site, but overall, public transit is generally limited and requires a number of
transfers to get to most major destinations. The closest light rail station with regional access is
approximately five miles away. Airport service is notably good with commercial service from the
Los Angeles International Airport (26 miles), the Long Beach Airport (7 miles), and the John
Wayne Airport (20 miles).

A map of the greater area can be found in Figure 3: Area Map, and the Property’s location
within the Los Angeles basin is depicted in Figure 4: Regional Map.
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Figure 3: Area Map
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Figure 4: Regional Map
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2.3 Site Suitability for Hotel Use

The characteristics that make for a commercially viable and competitive hotel location depend
on the primary target market and customer base of a given hotel, but typically include some

productive combination of the following:

e Transportation - Access via a variety of transportation means, and proximity to

transportation corridors and nodes

» Demand Drivers — Proximity to business activity centers, conference facilities, tourist

attractions, and other similar uses

e Area Amenities - Proximity and access to restaurants, retail, entertainment and

recreational amenities

While overall Site access is reasonably good and there are a fair number of proximate visitor
serving amenities and attractions, a hotel use on the Site would likely have to be somewhat of a
destination in and of itself, with on-site amenities and attractors to buttress the ocean front
appeal and drive hotel demand. In essence, the location is comparatively isolated, and a hotel
on the Property would likely have to be sufficiently notable, and not reliant on incidental traffic to
drive occupancy. As such, it is Kosmont's opinion that a smaller, boutique hotel with higher end
amenities and a destination, resort like atmosphere would likely be the most successful on the

Site Profile
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Property. Given the Site’'s access to the ocean this development profile is conceptually
possible, yet current market conditions do not clearly support a choice by capital investors for
this type of project, particularly because most hotel investment is flowing to existing product
rather than ground-up projects such as this investment.

2.4 Ownership History

As discussed, the Site was previously owned by the LADWP and utilized for a power generation
station. The power plant was demolished in the mid-1960’s and the Property has remained
vacant since. In 1999 the Developer entered into what was ultimately a four-year escrow to
purchase the property from the LADWP for $4,501,000. Pursuant to public records, the
Developer closed escrow and acquired fee simple title to the Property on May 27, 2003.

2.5 Developer’s Desired Use

The Developer has indicated that it desires to construct a residential development on the Site in-
lieu of the hotel use required under the Specific Plan. To this end it has submitted a proposal
for a 48-unit single family residential project on the northern portion of the Site, and the City has
indicated a wiliness to consider this proposal pursuant to the settlement agreement discussed
below. This use would not be in conformance with the existing Specific Plan covering the Site,
would require approval by the City, and given the proximity to the ocean, approval by the
California Coastal Commission.

2.6 Settlement Agreement

In March of 2011 the Developer and City entered into a settlement agreement (“Settlement
Agreement”) related to various contentions between the two parties on the Property. Among
other terms the Settlement Agreement stipulates that:

e The City will, in good faith, consider the Developer’s proposed use of the Property for a
48-unit residential development.

¢ The City will pay the Developer $900,000 for an irrevocable sewer easement across the
eastern edge of the Property.

e Upon the granting of certain entitlements for the Developer’s preferred development, the
City will pay the Developer $1,100,000 for fee title to portions of the Property to be
retained as open space.

Site Profile 7
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3.0 Specific Plan

Development of the Property is guided by a Specific Plan approved by the Seal Beach City
Council in 1996 which explicitly details the approvable development envelope and development
approval processes. For reference, the current Specific Plan was an update and successor to a
Specific Plan approved by the Seal Beach City Council in 1982. Based on the approval date,
the 1996 Specific Plan was in place before the Developer first entered escrow to purchase the
property in 1999 and close of escrow in 2003.

The Specific Plan stipulates that development of the Property shall be limited to visitor-serving
and open space uses. Visitor-serving uses are defined in the Specific Plan as a hotel and
ancillary support uses including, but not limited to restaurants, retail uses, service uses, meeting
/ conference rooms and banquet facilities. Open space uses are defined as public parks, green
belts, bike trails, nature trails, hiking trails, and any passive recreational uses normally located in
parks or open spaces. Pursuant to the Specific Plan, visitor serving uses shall be limited to the
northerly 30% of the Property (specifically limited to the area adjacent to Marina Drive and 1*
Street) and the remaining 70% shall be for open space. As such, assuming total Site acreage
of 10.7 acres, visitor serving uses are limited to approximately 3.2 acres and open space is
required on the remaining 7.5 acres.

3.1 Allowable Visitor Serving Building Envelope

The 1996 Specific Plan includes a number of building parameters that establish the maximum
building envelope of the visitor serving use. Pursuant to the Specific Plan, a hotel on the Site
can have no more than 150 rooms or suites, building height is limited to 35 feet, and a 20 foot
setback is required from both Marina Drive and 1% Street. Ancillary uses to a hotel such as
restaurants, retail uses, and service uses may be provided to primarily serve hotel guests, but
must also be open to the general public. Additionally, a banquet / meeting / conference room
capable of accommodating up to 175 people is expressly approvable. The Specific plan allows
for subterranean parking and prescribes a minimum number of parking spaces (surface or
other) as follows:

* One space per room / suite

¢ One space per 100 square feet of gross restaurant floor area

¢ One space per 75 square feet of meeting room / conference room floor area
¢ One space per 300 square feet of retail use / service business

3.2 Maximum Development within Allowable Envelope

Pursuant to the various constraints provided by the Specific Plan the hotel must have 150 or
fewer rooms, be less than 35 feet in height which is assumed to be three or fewer stories, sit on
approximately 3.2 or fewer acres (139,828 square feet), and provide adequate parking pursuant

Specific Plan A 8
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to the requirements listed above. As necessary, parking could theoretically be provided via a
subterranean structure, but subterranean parking is likely a cost prohibitive solution. A
discussion of development alternatives considered compliant with the Specific Plan is provided
in Section 7.0.

Specific Plan 9
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4.0 Market Conditions

The hospitality industry is a uniquely dynamic industry that is highly responsive to economic
fluctuations and consumer trends. The industry is risk prone, and can yield developers and
investors healthy returns, or equity cashflow deficits. The major limiting factor to new hotel
development is the ability to access financing. New developments are frequently reliant on a
blend of layers of high yielding equity, lower yielding mezzanine debt, and lower cost, traditional
debt. Of late, traditional debt and bond offerings have displayed an aversion to new hotel
development in favor of existing hotels with ongoing operations and proven revenues. As a
result, financing for new developments is often provided only to experienced operators and / or
provided with comparatively higher interest rates and debt coverage cushions. Finally, hotels
require somewhat frequent and significant reinvestment and improvements to maintain even
stable patronage, and this can lead to unacceptable long-term returns unless initial
fundamentals are strong. A discussion of key industry terms, and the overall hotel market
follows.

4.1 Fundamental Lodging Industry Terms

The hotel and lodging industry utilizes several metrics and terms to describe and evaluate hotel
performance that are also utilized in this report. The most pertinent metrics and terms follow.

ADR - The Average Daily Rate or “ADR” represents the average income of an occupied,
revenue generating room over a given time period, expressed on a per room basis. ADR is
calculated by dividing total hotel room revenue by the number of occupied, revenue generating
rooms, divided by the number of days being evaluated. For example, a hotel grossing
$5,000,000 in a year with 100 available rooms would have an ADR of $137 ($5,000,000 / 100 /
365) for the year. For reference, the calculation of ADR excludes staff rooms, however some
operators include complimentary room use, lowering the ADR.

Occupancy Rate — The occupancy rate is the percentage of rooms that are generating revenue
in any given period. The occupancy rate is the inverse of the vacancy rate, and is calculated by
dividing the number of rooms generating revenue by total number of rooms available to
generate revenue. For example a 100 room hotel that, on average, has 75 occupied rooms,
would have an occupancy rate of 75%.

RevPAR - The Revenue Per Available Room, or “RevPAR”, is the average revenue generated
by all available rooms expressed on a per room basis. RevPAR is calculated by multiplying the
ADR by the occupancy rate. Continuing the example, a hotel with an ADR of $137 and a 75%
occupancy rate would have a RevPAR of $103 ($137 x .75).

Key - Key is an industry standard term for room. A 100 room hotel would have 100 “keys”. This
term is often used in describing the cost of hotel as in “the hotel was purchased for $200,000 a
key.”

Market Conditions 10
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Flag — The term “flag” refers to the branding of a particular hotel by a major chain. Each brand
(i.e. Hilton, Marriot, Best Western) has specific requirements including minimum room counts,
design standards, and required on-site amenities. A hotel flag can help provide access to
reservation systems, management expertise, and other valuable resources, but requires an
operator to pay a franchise fee to the brand.

DSCR - The term Debt Service Coverage Ratio or “DSCR” is not unique to the industry, but
worth defining. The DSCR is the ratio of net operating income to debt service. As an example,
a lender may only provide financing if the DSCR is at or above certain levels. For new hotel
developments the required DSCR is often above 1.35, meaning that for every dollar of annual
debt service a hotel must have $1.35 or more of net operating income.

LTV — The Loan-to-Value or “LTV” is the amount a lender may be willing to lend against the
total value of a hotel. In recent years the required LTV has decreased meaning that lenders will
provide a reduced loan amount against the value of a particular project. Currently lenders will
typically provide loans for 60% to 70% of the value of a hotel. Thus for each $1,000,000 in hotel
value a lender may only provide $600,000 to $700,000 in financing with the balance of the
required financing to be comprised of equity.

Capitalization Rate — The capitalization rate or “Cap Rate” helps to determine the theoretical
value of a development or the return of an investment at a given price, and is equal to the
annual cashflow of an investment before financing divided by the cost of the investment. For
example a hotel generating $1,000,000 in annual cashflow that has a value of $10,000,000
would have a capitalization rate of 10% ($1,000,000 / $10,000,000).

Condominium Hotel — A condominium hotel or condo hotel / condotel is both a hotel ownership
and financing structure. In recent years condominium hotels have emerged as an alternative
financing vehicle for particularly attractive or desirable hotel operations. Through a
condominium hotel individuals can purchase ownership of a hotel room and through such
ownership have a right to occupy the room for a given number of days in any year. The
remaining days during the year that the owner does not occupy the room, it is managed by the
hotel and occupied by hotel guests. The owner and hotel typically split revenues from room
occupancy less any hotel management costs. This structure is different from a time share or
fractional ownership structure in that the room is not occupied by multiple owners throughout the
year, but rather one owner for up to a small portion of the year and the remainder of the year it
is utilized by paying hotel guests.

4.2 General Industry Performance

In recent years the market has experienced an overall decrease in revenues and operating
performance. However, this decrease has been met with reductions in financing rates, required
equity yields, and capitalization rates. This has served to help preserve hotel values, yet
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financing terms remain more restrictive than in years past, and many hotels continue to struggle
to realize growth in average room rates and occupancy.

RevPAR

One of the most important figures in evaluating the health of the lodging markets is RevPAR.
RevPAR trends can vary within markets and submarkets, however most markets have
experienced a fairly dramatic reduction since 2008. Between the late 1980's and 2008 the Los
Angeles County market as a whole grew at an average compound annual growth rate (“CAGR”)
of slightly higher than 4%. Notable fluctuations during this period include fairly significant
reductions in the early 1990’s and double digit declines following the events on September 11,
2001. In both cases the industry saw sizable increases in RevPAR two to four years
subsequent. Since 2008 the regional industry has struggled to maintain growth, and average
RevPAR remains well below 2008 levels. Current economic conditions and uncertainty may be
indicative of suppressed room rates for several years to come; however, near term recovery in
this volatile industry would not be unprecedented.

Capitalization Rates

Capitalization rates tend to follow interest rates and required equity yields, with some influence
from perceived minimum per key valuations. For the most part capitalization rates based on
existing, historic revenues have been fairly low, due to low interest rates and anticipated
revenue growth. The decrease in revenues has been met by decreased capitalization rates,
and resulted in some preservation of hotel values as a decrease in capitalization rates results in
higher hotel values. Decreases in capitalization rates also suggest some continued appetite for
hotel investments.

The only use of a capitalization rate in the analyses herein is in the estimation of hotel value 10
years from initial operations, as part of an evaluation of potential Developer return. For this
evaluation a capitalization rate of 8% was utilized as it is considered more indicative of historic
long term averages of roughly 10%, greater than the average over the last 10 years would
suggest. An 8% rate may be conservatively low, to the benefit of the developer, and promote a
conclusion of financial feasibility when a higher rate that would reduce financial feasibility may
be justifiable. Table 1: Capitalization Rates 2000-10 showing the approximate hotel
capitalization rates over the last 10 years follows.
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Table 1: Capitalization Rates 2000-10

Cap Rate
Based on
Historic NOI

2000 9.2%
2001 8.2%
2002 8.9%
2003 7.9%
2004 5.8%
2005 5.2%
2006 5.5%
2007 6.0%
2008 6.7%
2009 8.0%
2010 4.6%
Average 6.9%

4.3 Hotel Financing

New “ground up” hotel development is often considered a highly speculative venture suitable
only for experienced, and / or well capitalized and risk tolerant developers. In most ground up
hotel development scenarios equity capital is paired with a loan or debt to finance construction
costs and the completed and operational hotel. The ratio of debt and equity required can vary
depending on the specific site location, proven proximate market demand, the flag, and other
similar factors. Additionally, the interest rate, and required return on equity are typically based
on the same factors, as well as average interest rates and yields for investment alternatives in
the financial markets. Average interest rates (pertaining mostly to stabilized operations) and
equity yields from 2000 to 2010 are provided below in Table 2: Hotel Mortgage Rates and

Equity Yields 2000-10.
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Table 2: Hotel Mortgage Rates and Equity Yields 2000-10

Hotel
Mortgage
Interest Rate Equity Yield
2000 8.8% 21.0%
2001 7.8% 22.2%
2002 7.0% 21.0%
2003 5.9% 21.4%
2004 6.1% 19.7%
2005 5.6% 19.7%
2006 6.4% 18.9%
2007 5.9% 21.3%
2008 6.6% 19.3%
2009 8.2% 16.9%
2010 6.2% 15.9%
Average 6.8% 19.8%

4.4 Required Equity Returns

Historically equity investments in hotel developments have yielded high returns which are
commensurate with the level of risk involved in the product type. As shown above in Table 2:
Hotel Mortgage Rates and Equity Yields 2000-10, over the last 10 years required equity returns
have ranged from approximately 15.9% to 22.2%. For new developments, proforma returns of
20% or greater are typically required to induce new hotel development. For the purposes of the
financial feasibility analyses herein a rate exceeding 20% in the most conservative of
assumptions (i.e. lowest interest rates, and most developer friendly) was required over a ten
year horizon to be considered even potentially financially feasible.

4.5 Site Specific Market Demand

The customer base of a viable hotel on the site would likely be comprised primarily of a blend of
leisure and business travel. The leisure component would likely include patrons from inland and
other regions interested in vacationing at the beach, as well as patrons interested in staying
close to family and friends in proximate communities. Business patronage would likely be
driven by an interest in being near Long Beach, Huntington Beach, and other proximate
commercial centers. Given the notable competition in the marketplace a viable hotel on the site
would likely need to differentiate itself on a factor other than price, and appropriately not target
the most price conscious consumer in either the leisure or business segments. To the extent
conference facilities are available on-site, group patron could be encouraged, however there are
many alternatives for such users in the marketplace.
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4.6 Site Specific Competition

A hotel on the Site would likely compete with a variety of existing hotels located from Long
Beach to the north to Huntington Beach to the south. Within this general area there is a wide
variety of alternative offerings ranging from two to five stars, in locations on the water, close to
the water / beach, and well inland, and operated under a number of well known and respected
flags. The occupancy and ADR performance of the existing competition suggests that a new
entrant to the marketplace would likely face less than optimal performance, uniess the hotel's
offering was unique such as can be the case with a boutique hotel. As such, market
competition is strong, and any hotel on the Site would likely need to be notably attractive or
unigue in order to establish a viable position within the marketplace.

4.7 Summary of Market Condition

The financial markets currently exhibit a general aversion to lending for new hotel
developments. However, some new developments have been able to secure loans to support
construction and at a minimum, seven to 10 years of post construction financing. The ability to
secure financing is critical to new hotel developments as developers can rarely justify
committing or access enough capital to fully support construction costs, and without such
financing, new hotel developments are financially infeasible. Recent financing terms evaluated
in the marketplace include 7-10% interest rates, initial DSCRs of 1.35 — 1.40, and LTVs of 60-
70%. For reference, a lower interest rate, lower DSCR, and higher LTV would be favorable for
a developer (unless the required rate of return on equity is less than the interest rate). The best
of these terms would be provided to experienced and / or well capitalized developers in proven
markets.

For the purposes of the financial feasibility analyses provided herein, interest rates ranging from
7-10%, a DSCR of 1.35 and a 70% LTV were utilized. The use of these assumptions is
considered conservative in that if the evaluated scenarios and alternatives were not financially
feasible under the most favorable assumptions, then the scenarios or alternatives are likely
financially infeasible.
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5.0 PKF Scenarios

Subsequent to its purchase of the Property in 2003 the Developer retained PKF to prepare a
market feasibility analysis. This initial 2003 report was updated by PKF in 2009 and included an
evaluation of four development scenarios. A description of the included scenarios, and an
evaluation of the fundamentals of the 2009 PKF report follow.

5.1 PKF Evaluated Alternatives — 2009 Report

In the 2009 PKF Report four potential development scenarios were evaluated, with estimated
operating performance provided for each of the four. The alternatives are as follows:

PKF Scenario One: A 150 room, five to six-story hotel with surface parking and standard
amenities found at a commensurate sized hotel. This scenario as proposed would not comply
with the Specific Plan given the proposed building height.

PKF Scenario Two: A 75 room hotel superior in quality to PKF Scenario One. PKF Scenario
Two would include standard amenities as well as a spa facility. This scenario as proposed
would not comply with the Specific Plan given the proposed building location, but could
conceivably be relocated to comply with the Specific Plan.

PKF Scenario Three: This scenario would be similar in profile to PKF Scenario Two however,
would include an additional 25 rooms for a total of 100 rooms. This scenario as proposed would
not comply with the Specific Plan given the proposed building location, but could conceivably be
relocated to comply.

PKF Scenario Four: At the request of the Developer PKF evaluated this fourth scenario
comprised of a 50 room hotel. This scenario would be similar in quality as PKF Scenario Two
and PKF Scenario Three and similarly include a spa facility. It is presumed that this scenario
could be developed in conformance with the Specific Plan.

As part of the evaluation of the PKF analysis, the primary tables used to calculate and project
operating performance were recreated. These recreated tables allow for verification of
calculations as well as modeling exercises to evaluate financial performance and sensitivity to
differing RevPAR and other assumptions. The recreated spreadsheets are provided as
Attachment A through D.

Note: The figures attached do not use the same rounding methodology as found in the PKF
report and as such while the figures are usually extremely close, the two may not match
perfectly.
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5.2 Assumed RevPAR

As part of its analysis PKF included assumed ADRs and occupancy rates which are multiplied
to estimate RevPARs for each of the PKF Scenarios. The provided RevPAR assumptions are
based on existing operations from comparable hotels identified by PKF. RevPAR assumptions
were provided for each of the PKF scenarios as shown in Table 3: PKF Assumed RevPAR.

Table 3: PKF Assumed RevPAR

1 2 3 4 5 8 7 8 9 10
2014 2015 2016 2017 2018 2018 2020 2021 2022 2023

PKF Scenario One 150 Rooms

Projected Occupancy 58.0% 64.0% 67.0% 720% 720% 720% 720% 720% 720% 720%

Projected ADR 167.00 172.00 177.00 182.00 188.00 194.00 199.00 205.00 211.00 218.00

Projected RevPAR 96.86 110.08 118.59 131.04 135.36 139.68 143.28 147.60 151.92 156.96
PKF Scenario Two 75 Rooms

Projected Occupancy 60.0% 64.0% 69.0% 74.0% 74.0% 74.0% 74.0% 74.0% 74.0% 74.0%

Projected ADR 191.00 197.00 203.00 209.00 215.00 222.00 228.00 235.00 242.00 250.00

Projected RevPAR 114.60 126.08 140.07 154.66 159.10 164.28 168.72 173.90 179.08 185.00

PKF Scenario Three 100 Rooms

Projected Occupancy 59.0% 64.0% 69.0% 74.0% 74.0% 74.0% 74.0% 74.0% 740% 74.0%

Projected ADR 191.00 197.00 203.00 209.00 21500 222.00 228.00 23500 242.00 250.00

Projected RevPAR 112,69 126.08 140.07 154.66 159.10 164.28 168.72 173.90 179.08 185.00
PKF Scenario Four 50 Rooms

Projected Occupancy 60.0% 65.0% 70.0% 80.0% 80.0% 80.0% 80.0% 80.0% 80.0% 80.0%

Projected ADR 194.00 199.00 205.00 212.00 218.00 224.00 231.00 238.00 245.00 253.00

Projected RevPAR 116.40 129.35 143.50 169.60 174.40 179.20 184.80 190.40 196.00 202.40

(Source: 2009 PKF Study)

Based on Kosmont's independent analysis of market comparables, the projected RevPAR and
underlying occupancy and projected ADRs are reasonable given the development profile of
each of the PKF scenarios evaluated.

5.3 Ratio Analysis

The PKF analysis is reliant upon ratios of revenues and operational expenses of various
standard hotel revenue and cost centers. The ratios provided in the PKF analysis of each of the
scenarios are based upon actual operating performance of existing operations of the market
comparables. In Table 4. PKF Projected vs. Expected Operating Ratios which follows, the
underlying ratios used to project the operating performance of each of the scenarios are
provided. Additionally, the range of anticipated ratios based on the metrics of market
comparables independently evaluated, are provided to the right of the ratios for each scenario.
Given the slightly different profile of each of the four scenarios evaluated by PKF, the ratios for
each scenario are unique. However, due to each of the scenarios having somewhat similar
amenities, the ratios are relatively close overall. The primary exception to this is the higher ratio
of revenue in “Other Operated Departments” in PKF Scenarios Two through Four due to the
inclusion of a spa amenity.
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Table 4: PKF Projected vs. Expected Operating Ratios

Scenario Scenario Scenario Scenario
One Two Three Four Expected Range
Rooms 150 75 100 50
Rewenue
Room Rewenue 64.6% 61.3% 62.5% 54.6% 60.0% 70.0%
Food & Bewerage 26.9% 26.1% 24.6% 34.3% 25.0% 30.0%
Other Operated Departments 6.7% 11.2% 11.4% 9.8% 2.0% 10.0%
Rentals & Other Income 1.8% 1.5% 1.5% 1.3% 1.5% 3.0%
Total Revenue 100.0% 100.0% 100.0%  100.0%
Departmental Expense
Rooms 24.3% 23.6% 23.6% 23.4% 20.0% 25.0%
Food & Bewerage 74.0% 76.0% 76.0% 76.0% 73.0% 78.0%
Other Operated Departments 70.0% 70.0% 70.0% 70.0% 25.0% 80.0%
Total Departmental Expense 40.3% 42.1% 41.4% 45.7%
Departmental Profit 59.7% 57.9% 58.6% 54.3%
Undistributed Operating Expenses
Administrative & General 10.3% 10.3% 9.5% 9.1% 7.5% 10.5%
Marketing 5.1% 5.5% 5.1% 4.8% 4.0% 5.0%
Franchise Fee 0.0% 0.0% 0.0% 0.0% 0.0% 7.0%
Prop. Operations & Maintenance 5.1% 5.1% 5.1% 4.5% 3.5% 5.0%
Utilities . 2.4% 2.5% 2.5% 2.2% 3.0% 4.5%
Total Undistributed Operating Expenses 22.9% 23.4% 22.2% 20.6% 18.0% 32.0%
Gross Operating Profit 36.8% 34.5% 36.4% 33.7%
Management Fee 3.0% 3.0% 3.0% 3.0% 3.0% 3.0%
Fixed Expenses
Property Taxes 2.8% 2.5% 2.7% 2.3% 1.5% 2.0%
Insurance 1.3% 1.4% 1.4% 1.2% 1.0% 2.0%
Total Fixed Expenses 4.1% 3.9% 4.1% 3.5% 2.5% 4.0%
Net Operating Income Before Resene 29.8% 27.6% 29.3% 27.2%
Fumniture, Fixture & Equipment Resene 4.0% 4.0% 4.0% 4.0% 4.0% 5.0%
Net Operating Income After Resene 25.8% 23.6% 25.3% 23.2% 22.0% 30.0%

(Source: 2009 PKF Study, Expected Range — Kosmont Companies)

Overall the projected ratios of each of the PKF Scenarios fall within the range of the expected
ratios with few exceptions. Additionally, the few exceptions are close to the expected range, are
not noteworthy, and do not significantly skew the results of the operational performance
analysis.
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5.4 PKF Analysis Summary

In summary, Kosmont finds the PKF analysis to be both reasonable and reliable. An
independent evaluation of the marketplace and market comparables suggests that the
performance assumptions utilized for each of the PKF's scenarios is supportable, and can be
relied upon for an evaluation of the resulting financial feasibility.
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6.0 Financial Feasibility of PKF Scenarios

The next step in evaluating the 2009 PKF report was the analysis of the financial feasibility of
the four development scenarios. A development scenario was considered financially feasible if
the development could support the development and financing costs, meet the performance
metrics likely required to secure financing, and provide the Developer with a reasonable return
commensurate with the risk of developing a hotel. This portion of the analysis includes an
evaluation of development costs including the cost of land, a review of the net operating income
available to support the required debt payments, and the potential developer return under a
range of assumptions.

6.1 Cost of Land

Based on publicly available information, the Developer purchased the underlying Property in
2003 for $4,501,000. Should the Developer receive payments pursuant to the existing
Settlement Agreement, the Developer would receive a total of $2,000,000. To evaluate the
Developer’s effective land cost it was assumed that settlement payments would be received
eight years after initial acquisition expenses, accrue to the Developer, be available to offset the
incurred land costs, and that an effective land value of $4,500,000 could be recaptured upon
development of the Site which was assumed to occur in 2014, roughly 10 years after
acquisition. Thus, based on an initial outlay (assumed to be 100% equity) of $4,501,000,
receipt of $2,000,000 eight years after acquisition, and in essence a sale two years later, or 10
years after acquisition for $4,500,000, the effective return on equity would be roughly 4%. A 4%
return is less than desirable to encourage development activity, but is superior to the losses
many developers and land speculators have realized of late. Additionally, the Developer would
accrue any gains from the ultimate development of the Site. As such, despite the required
capital outlay and long holding period the Developer will likely fair reasonably well, assuming a
$4,500,000 land value upon development, and additional financial returns from the development
project.

For the analyses herein a land value of $4,500,000 in 2014 was assumed. This value was
utilized as it reflects the actual cost the Developer paid for the Property, and while the property
was purchased more than eight years ago, land values have not appreciated much (if they have
even held value since this time period due to a significant reduction between roughly 2007 and
2010 after a period of growth ending in 2007). For reference, assuming 3.2 developable acres
of land, a total price of $4,500,000 is equal to value of $1.4 million per acre, or approximately
$32 per square foot.

6.2 Development Costs

In order to estimate the amount of financing required to support the development and operation
of each of the PKF scenarios, a range of development costs per key was estimated for each.
These per key costs are unique to each development scenario, and reflect construction costs
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seen in the market of late. A summary of the assumed per key construction costs follows in
Table 5: PKF Scenario Development Costs. These development costs are subsequently used
to estimate the total required financing and derive the annual debt service in the next part of the
financial feasibility analysis.

Table 5: PKF Scenario Development Costs

PKF Scenario 1 PKF Scenario 2 PKF Scenario 3 PKF Scenario 4
Quality (Stars) 3 4 4 4+
Rooms 150 75 100 50
Cost/Room 175,000 200,000 200,000 250,000 200,000 225,000 225,000 275,000
Total Construction Cost 26,250,000 30,000,000 15,000,000 18,750,000 20,000,000 22,500,000 11,250,000 13,750,000
Cost of Land 4,500,000 4,500,000 4,500,000 4,500,000
Total Development Cost 30,750,000 34,500,000 19,500,000 23,250,000 24,500,000 27,000,000 15,750,000 18,250,000

(Source: Kosmont Companies)

6.3 Assumed Financing Costs

A previously introduced, interest rates ranging from 7-10%, a DSCR of 1.35 and a 70% LTV
were utilized in evaluating the annual debt service required to support the development of each
of the PKF scenarios. These assumptions were applied to the estimated development costs
above, and evaluated in relation to the projected operating performance of each of the PKF
Scenarios. Additionally, the Developer's potential internal rate of return (“IRR”) assuming
financing could be secured was also evaluated. Tables showing the results for each of the four
PKF scenarios follow in Table 6: Financial Feasibility - PKF Scenario One and Two and Table 7:
Financial Feasibility - PKF Scenario Three and Four.

In each of the evaluations, both initial DSCR is below 1.35 (highlighted in red), and Developer
IRR over a ten year period is less than 20%. As a result of these two critical metrics, the PKF
scenarios appear financially infeasible as it is unlikely such development profiles could attract
financing or produce enough cashflow to support the developer interest or investment required
for construction and ongoing operations. These metrics suggest that the Developer would be
unable to obtain financing with even the more aggressive and risk tolerant of lenders, and the
proforma developer return would not be sufficient to warrant the risk of developing a hotel on the
Site under the PKF Scenarios.

For reference, of the four PKF scenarios the two closest to financial feasibility are PKF Scenario
One and Three, the 150 room and 100 room development scenarios, however, these scenarios
as proposed do not comply with the 1996 Specific Plan. This scenario is estimated to realize
the required DSCR in year three of operations and yield the Developer a return of approximately
16% over a 10 year horizon. Additionally RevPAR would have to be roughly 10% higher than
projected for PKF Scenarios One and Three for Developer returns to exceed 20% at even the
lowest interest rate of 7%, and RevPAR would have to be roughly 55% higher for the DSCRs to
be at acceptable levels in the initial years. As such even these most optimistic of scenarios
appear financially infeasible as, again, it is unlikely that it would produce enough cashflow to
attract financing or support the developer interest or investment required to construct and
operate the project.
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Table 7: Financial Feasibility - PKF Scenario Three and Four
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7.0 Other Development Alternatives

In addition to the PKF scenarios previously discussed, a variety of sample, prototypical hotel
developments that could fit within the constraints of the Specific Plan were evaluated. As a
result of this review the following alternatives were developed and likely represent alternatives
that would comply with the requirements of the Specific Plan.

7.1 Alternative A: 150 Room Hotel

Under Alternative A, a three-story, 150 room hotel would be constructed. The hotel would
include a restaurant amenity and conference amenity, each approximately 2,000 square feet,
and approximately 200 surface parking spaces. Rooms would average approximately 425
square feet. This plan and footprint would require that virtually the entire 3.2 acre hotel portion
of the Site be used either for building footprint or surface parking, and may not permit much
landscaping. Additionally it is unlikely that the building footprint would support even a small
recreational amenity, and there almost certainly would be no other room for the same on the
Site. The resulting hotel profile is likely less attractive than would likely be desired and would
likely impair achievable ADRs. The potential for subterranean parking was also evaluated,
however as suggested in the 2009 PKF report, subterranean parking at or below the water table
as may be required on this site would likely be cost prohibitive, and increase the financial
infeasibility of the scenario. Finally, the alternative parking solution of an aboveground structure
would likely be visually unacceptable.

7.2 Alternative B: 100 Room Hotel

Under Alternative B, a three-story, 100 room hotel would be constructed. This alternative
represents a probable profile for a typical hotel constructed within the constraints of the Specific
Plan. The hotel would include a restaurant amenity and conference amenity, each
approximately 2,000 square feet. The hotel could include a minor recreational amenity, and
surface parking for approximately 150 vehicles, slightly in excess of the required minimums
under the Specific Plan. Rooms would average approximately 425 square feet each. This plan
and resulting footprint of approximately 25,500 square feet would accommodate some on-site
landscaping around drive isles and minimal setbacks, but such landscaping would not be
notably significant. The 100 room threshold is likely the fewest rooms that a hotel chain or “flag”
would be willing to brand.

7.3 Alternative C: 60 Room Boutique Condominium Hotel

Under Alternative C, a three-story, 60 room boutique hotel would be developed. Under this
scenario the hotel could theoretically be mostly to completely financed through the sale of
individual rooms to private owners under a condominium hotel structure. Under a condominium
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hotel structure individual owners hold title to individual rooms with rights to use their rooms a
certain number of days a year, and the remainder of the year the rooms are available to the
general public during which a split of net profit accrues to the room owner. The reduced room
count would help support slightly larger room sizes averaging 500 square feet, additional on-site
amenities commensurate with boutique hotels, including up to 2,500 square feet of meeting /
banquet space, 2,000 square feet of gross restaurant space, and 2,000 square feet for a spa or
other similar use. Under the Specific Plan this development profile would require 120 parking
spaces, which could be provided in a surface lot with a fair amount of landscaping and visual
appeal.
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8.0 Financial Feasibility of Development
Alternatives

In order to evaluate the financial feasibility of the non-PKF development alternatives Kosmont
backed into the RevPAR required to support the development of the hypothetical hotels on the
Property. For the purposes of evaluating these additional development alternatives a land cost
of $4,500,000 was again used pursuant to the discussion in Section 6.1 Cost of Land above.

8.1 Estimated Cost of Development of Alternatives

The first step in the feasibility analysis was to evaluate the potential cost of construction of the
hypothetical development alternatives. The cost of construction per room or key can vary
widely depending on the level of service, amenities, finishes, and type of construction of any
particular hotel. The hypothetical development alternatives would likely support a three-star
hotel under Alternative A, a four-star hotel under Alternative B, and a four-star plus boutique
hotel under Alternative C and service, amenities, finishes and construction costs commensurate
with the same. A range of the estimated development costs for each of the three development
alternatives evaluated follows in Table 8: Estimated Development Cost below.

Table 8: Estimated Development Cost

Alternative A Alternative B Alternative C
Quality (Stars) 3 4 4+
Rooms 150 100 60
Cost/Room 175,000 200,000 200,000 225,000 225,000 275,000

Total Construction Cost 26,250,000 30,000,000 20,000,000 22,500,000 13,500,000 16,500,000
Cost of Land 4,500,000 4,500,000 4,500,000

Total Development Cost 30,750,000 34,500,000 24,500,000 27,000,000 18,000,000 21,000,000

(Source: Kosmont Companies)

8.2 Required RevPAR of Alternatives

The next part of the evaluation was to estimate the RevPAR (again, the revenue per available
room) required to generate the NOI required to support financing for the development
alternatives. Kosmont estimated the minimum required RevPAR based on actual financing
terms for ground up hotel construction currently being offered in the marketplace. The
assumptions used include a maximum loan-to-value ratio of 70%, a 7-10% interest rate, 30 year
amortization period, and a minimum initial debt service coverage ratio (‘DSCR”) of 1.35. For
reference, this loan profile provides for roughly a 7 — 9% cash on cash return in the initial year of
stabilized operations, and growing thereafter. This figure does not take into account any
additional required return from land holding costs.
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The required NOI calculated as described above was then divided by typical ranges in net
margins for each of the development alternatives. It should be noted that the margins evaluated
are for stabilized operations, and the initial years of a hotel's operations tend to have
significantly lower margins. As such, it is assumed that if the alternative developments are not
financially feasible given stabilized operations and anticipated RevPAR rates, then taking into
account start-up profiles would only result in further financial infeasibility. For reference
anticipated RevPAR rates were based on operating hotels with profiles similar to those of the
three development alternatives. Further, these figures were compared with PKF’s research of
market comparables and the two are similar in range.

As a result of this analysis the three development alternatives do not appear to be financially
feasible with traditional financing under the parameters currently available in the market as
defined above (excluding condominium hotel structures). Under each of the three development
alternatives the RevPAR required to support the financing of each development was greater
than the anticipated RevPAR attainable under the alternatives. The calculations and
assumptions used in establishing this conclusion follow in Table 9: RevPAR Required to
Support Development Alternatives — 7% Interest Rate and Table 10: RevPAR Required to
Support Development Alternatives — 10% Interest Rate.

Table 9: RevPAR Required to Support Development Alternatives — 7% Interest Rate

Rooms

Maximum LTV
Minimum Equity

Loan Principal
Amortization (yrs)
Rate

Annual Payment

Alternative A
150

70.0%
9,225,000 10,350,000

21,525,000 24,150,000
30
7.00%
1,718,476 1,928,047

Alternative B
100

70.0%
7,350,000 8,100,000

17,150,000 18,900,000
30
7.00%
1,369,193 1,508,906

Alternative C
60

70.0%
5,400,000 6,300,000

12,600,000 14,700,000
30
7.00%
1,005,937 1,173,594

Anticipated Stabilized RevPAR $ 90 $ 115

Minimum DSCR 1.35 1.35 1.35
Minimum NOI 2,319,943 2,602,863 1,848,410 2,037,023 1,358,015 1,584,351
Net Margin 26% 25% 22%
Minimum RevPAR 163 183 203 223 282 329
Net Margin 30% 29% 28%
Minimum RevPAR 141 158 175 192 221 258
Min Max Min Max Min Max
Estimate of Required RevPAR § 141 $ 183 § 175 § 223 §$ 221§ 329

$ 100 $ 125

$ 180 $ 215

RevPAR +3 Yrs Growth $ 98 $ 126 § 109 §$ 137§ 197§ 235
(Source: Kosmont Companies)
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Table 10: RevPAR Required to Support Development Alternatives — 10% Interest Rate

Alternative A Alternative B Alternative C
Rooms 150 100 60
Maximum LTV 70.0% 70.0% 70.0%
Minimum Equity 9,225,000 10,350,000 7,350,000 8,100,000 5,400,000 6,300,000
Loan Principal 21,525,000 24,150,000 17,150,000 18,900,000 12,600,000 14,700,000
Amortization (yrs}) 30 30 30
Rate 10.00% 10.00% 10.00%
Annual Payment 2,266,767 2,543,202 1,806,042 1,990,332 1,326,888 1,548,036
Minimum DSCR 1.35 1.35 1.35
Minimum NOI 3,060,136 3,433,323 2,438,157 2,686,949 1,791,299 2,089,849
Net Margin 26% 25% 22%
Minimum RevPAR 215 241 267 294 372 434
Net Margin 30% 29% 28%
Minimum RevPAR 186 209 230 254 292 341
Min Max Min Max Min Max
Estimate of Required RevPAR §$ 186 $ 241§ 230 $ 294 $ 292§ 434
Anticipated Stabilized RevPAR $ 90 $ 15  § 100 $ 125 § 180 $ 215
RevPAR +3 Yrs Growth $ 98 $ 126 $ 109 §$ 137 § 197 §$ 235

(Source: Kosmont Companies)

In summary, as shown above, even at an aggressive 7% interest rate, Alternative A would likely
require RevPAR of $141 — $183 or more to even attract financing, yet anticipated stabilized
RevPAR is $90 - $115 and RevPAR with three years of growth is anticipated to be $98 - $126.
Required RevPAR with a 7% interest rate under Alternative B is estimated to be $175 - $223,
yet anticipated RevPAR is only $100 - $125 and $109 - $137 respectively. Finally, assuming an
aggressive 7% interest rate under Alternative C, required RevPAR is estimated to be $221 -
$329, and anticipated RevPAR is only $180 — $215, and while with three years of growth the
anticipated RevPAR of $197 — $235 provides some overlap, actual results would have to be the
best case just to entice financing, and the overlap is not considered significant enough support a
determination of financial feasibility.

Additionally, the above figures represent calculations based on stabilized operations, and as
such, predict financial infeasibility even in stabilized operations, and further, provide no margin
to support start-up operations. As such Kosmont concludes that the development of the three
alternatives under traditional financing options currently available in the marketplace is likely
financially infeasible.
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8.3 Condominium Hotel Alternative

Alternative C meets the profile of developments potentially suitable for development financing
through the sale of condominium hotel rooms. Under this scenario individual owners would
purchase title to rooms and make up-front deposits and ultimately payments to the Developer to
support the cost of construction and repay construction financing for the development of this
alternative.

The financial feasibility of this structure is highly dependent on the attainable sales price for
individual rooms. Based on Kosmont'’s calculations as provided below, a minimum average sale
price of approximately $225,000 per room would be required to begin to attain financial
feasibility for development.

For reference, other condominium hotels in local, superior markets with proven, stable
operations have been trading in the range of $400,000 to $450,000 per room. Traditionally, new
ownership opportunities trade at a significant discount until development risk is reduced, hotel
operations are established, and market interest clearly determined. Additionally, the ability for
prospective buyers to obtain financing for the purchase of to be built units can be limited, and
the pool of potential buyers reduced given the current economic environment. The assumptions
and results of this analysis follow in Table 11: RevPAR Required - Alternative C, Condominium
Hotel Financing
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Table 11: RevPAR Required - Alternative C, Condominium Hotel Financing

Alternative C
Quality 4+
Rooms 60
Cost/Room 225,000 275,000
Total Construction Cost 13,500,000 16,500,000
Cost of Land 4,500,000
Total Development Cost 18,000,000 21,000,000
Average Price of Condo Hotel Unit 225,000
Revenue from Condo Sales 13,500,000
Required RevPAR
Maximum LTV 70.0%
Minimum Equity - -
Loan Principal 4,500,000 7,500,000
Amortization (yrs) 30
Rate 7.00%
Annual Payment 359,263 598,772
Minimum Coverage 1.35
NOI Split with Property Owner 50%
Minimum Gross NOI 970,011 1,616,685
Days/Year Fractional Owner Use 60
Adjustment Factor -16.4%
Net Margin 22%
Minimum RevPAR 201 336
Net Margin 28%
Minimum RevPAR 158 264
Min Max
Estimate of Required RevPAR $ 158 $ 336
Anticipated RevPAR $ 150 $ 180
(Source: Kosmont Companies)
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In summary, as shown above in Table 11: RevPAR Required - Alternative C, Condominium
Hotel Financing, based on the minimum required RevPAR of $158 and anticipated effective
RevPAR ranging from $150 - $180 (reduced based on owner use of unit) this alternative may be
financially feasible. However, given the range of required RevPAR, and reliance on a minimum
sales price of $225,000 per unit the financial feasibility of this alternative is not certain. Further,
small boutique hotel projects are typically projects that reflect the individual passion and skill set
of a specialized boutique developer / operator, frequently requiring significant design amenities
and operating distinctions (class A restaurant and progressive lounge and / or cabana pool
scene) that while possible to achieve, significantly increase the costs and as a result, the risk
profile of the project as well. Such an operation may also not be in keeping with local resident
preferences as to users and peak usage times. Overall, the boutique hotel project may be
viable but in current market conditions sufficiently challenging to predict a reliable result for, and
therefore an unattractive option for potential developers.
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9.0Summary & Conclusions

In conclusion, Kosmont evaluated the PKF reports on the projected performance of hotel
development scenarios, and separately performed an evaluation of the financial feasibility of
additional hotel development alternatives on the Site.

As a result of this analysis it appears that the four development scenarios included in the 2009
PKF report are financially infeasible as the projected net operating income would not be
sufficient to secure development financing, and equity returns would be too low to encourage
developer investment. Additionally Kosmont developed and evaluated three additional
alternatives likely in conformance with the 1996 Specific Plan covering the property. The three
additional alternatives evaluated were a 150 room hotel, a 100 room hotel, and a 60 room
condominium boutique hotel.

The first two alternatives were evaluated for financial feasibility based on current market
conditions including average room rates and financing available for ground up hotel
construction. Based on this evaluation, it is Kosmont's conclusion that it is unlikely that the
revenue required to support the potential development profiles could be generated by either
alternative, and as such concludes that these two development alternatives are financially
infeasible.

Finally the analysis of the 60 room condominium hotel suggests that this alternative may be
financially feasible. However, a potential lack of financing available for prospective buyers,
uncertainty of and sensitivity to market interest and attainable sales values, and a risky project
profile based on whether the hotel will deliver precisely the right and somewhat unique product
type to engender consistent demand, all contribute to make project feasibility marginal. As
such, financial feasibility of even this alternative is far from certain and this uncertainty likely
represents a legitimate and fatal hurdle to developer interest in such a project.
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PKF

CONSULTING

November 26, 2012
USA

Mr. Edward Selich

Project Manager

. Bay City Partners

627 Bayside Drive
Newport Beach, CA 92660

Dear Mr. Selich:

In accordance with your request we have completed an analysis of potential Visitor-Serving
uses for the vacant site located at the intersection of Marina Drive and 1* Street in Seal
Beach, California. As agreed, we have not performed an in depth market study for each
potential use but rather utilized our general market knowledge coupled with the steps
enumerated below to develop our conclusions.

The scope of our work included, but was not limited to, the following:

e Tour and analysis of the subject site, immediate surroundings, and adjacent
neighborhoods;

e Review of existing supply of Visitor-Serving uses in Seal Beach and surrounding
neighborhoods;

e Review of Seal Beach demographics and visitor profile; and

e Evaluation of potential visitor-serving uses at the subject site.

This report is subject to the attached Statement of Assumptions and Limiting Conditions.

Our analysis is presented in the following paragraphs.

INTRODUCTION

PKF Consulting was retained by Bay City Partners to conduct an analysis relative to the
viability of potential Visitor-Serving uses at a site located at the intersection of Marina Bay
Drive and 1 Street in Seal Beach, California. In our analysis, we reviewed historical
economic, demographic, and tourism indicators for the overall market area, and assessed
the strength of the Seal Beach market relative to the potential uses of the site. In a previous
study performed in 2003, PKF Consulting concluded that the development of a hotel as
determined by the Specific Plan would not be feasible at the site due to its location in a
highly residential area, lack of visibility, and difficulty of access, amongst other reasons. In
this study, we have analyzed potential Visitor-Serving uses other than hotel, to determine
their viability at the subject site. Based on our general knowledge of the market and

PKF Consulting USA | 865 S. Figueroa Street, Suite 3500 | Los Angeles, CA 90017
TEL: 213-680-0900 | FAX: 213-623-8240 | www.pkfc.com
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research relative to this assignment, we developed preliminary conclusions in regards to
the potential viability of other Visitor-Serving uses at the subject site.

Our preliminary conclusions regarding the highest and best use of the site are:

e The subject site is underutilized as it sits vacant. Therefore it is not producing the
maximum financial returns for the ownership and the City of Seal Beach;

e Current demographics, visitor profile, and existing development in the City of
Seal Beach do not support the addition of retail or office space at the subject’s
location at this time;

¢ Though the site is located on the water, this portion of the San Gabriel River is a
non-navigable waterway, therefore, excluding all potential water/marine related
uses;

e The subject site is located on a highly residential area and fairly distant to the
main entertainment district of Seal Beach;

e There are several restaurants and shops across the river that are not performing
too well due in part to their location and accessibility; and,

e There is sufficient supply of Visitor-Serving uses in the City of Seal Beach and
surrounding neighborhoods based on the current visitor profile.

The following text provides background for the foregoing conclusions.

ECONOMIC OVERVIEW

The purpose of an economic overview is to determine whether the overall economic
environment of an area appears capable of supporting a proposed commercial
development. Past economic and demographic data provide an indication of the future
economic potential of a market area, as a proposed facility is largely dependent upon local
economic conditions. The paragraphs that follow present an economic profile of the Seal
Beach area including population, employment, and tourism.

» The City of Seal Beach consists of 11.97 square miles on the coast of
northwestern Orange County. As of 2010, the city had a population of
approximately 24,168 people. Seal Beach offers two strikingly different
experiences. The quaint beach town to the west of Pacific Coast Highway is of
greatest interest to tourists. East of PCH is tract housing, the gated Leisure World
retirement community, shopping, freeways, and high-tech space and defense
facilities, such as Seal Beach Naval Weapons Station and Boeing. The space and
defense industries attract many visitors to the region who also love to play
"tourist" when not working on assignment or contract.

» As of September 2012, Seal Beach's unemployment rate stands at 5.2 percent,
down from 6.4 percent in September of 2011. According to a study performed

Bay City Partners — Seal Beach
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by the Southern California Association of Governments (SCAG), in 2009, the
sector of employment providing the highest salary per job in the city was
Professional-Management ($70,611), while the Leisure-Hospitality sector
provided the lowest annual salary per job ($17,544). However, Leisure-
Hospitality was the largest job sector in 2010, accounting for approximately
26.8 percent of total jobs in the city. According to the US Census Bureau, the
2010 median household income for the City of Seal Beach was $58,990.
Median Existing Home Sales Price in 2010 was $685,000, with a
homeownership rate of 77.2 percent, as compared to Orange County’s figures of
$433,000 and 61.5 percent, respectively.

» According to SCAG’s report, retail sales in Seal Beach increased by 64.1 percent
between 2000 and 2005, and decreased by 2.7 percent between 2005 and
2009. Between 2007 and 2010, the number of retail trade jobs in the city
decreased by 12.4 percent, accounting for 9.5 percent of the jobs in 2010.

» Tourism is a moderate economic driver in Seal Beach. Popular activities include
swimming, surfing, boogie-boarding, fishing, bicycling, and walking around the
beach, pier, and shops. Old Town Seal Beach features Main Street, a three-block
segment filled with restaurants, shops, and galleries that is very popular amongst
locals and visitors. Seal Beach is known as a great location for windsurfing and
has a kite-surfing launch area at the western end of 1* Street. The main beach
provides one mile of white sandy beaches attracting nearly one million visitors
per year.

SITE DESCRIPTION

The subject site consists of approximately 11.0 acres. The boundaries of the 12-acre site
consist of Marina Drive to the north, the San Gabriel River Channel and Alamitos Bay
Marina to the west, public beach access and Pacific Ocean to the south, and 1 Street to
the east. Further east is Seal Beach Municipal Pier located at the foot of Main Street. The
subject site is located over 28 miles southeast of Los Angeles International Airport and is
three miles west of the 405 freeway.

The area immediately surrounding the subject site is largely residential and relatively close
to the Seal Beach Pier. Further east of the subject’s coastal community are additional
residential neighborhoods and a fair amount of corporate activity generated by Boeing and
the Naval Weapons Station. Given Seal Beach’s smaller size, it tends to benefit from
activity generated by its neighboring cities of Long Beach and Huntington Beach.

Bay City Partners — Seal Beach
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Primary access to the site is provided from automobiles. Access from the Los Angeles
International Airport can be provided by heading east on I-105 towards the 405 Freeway
South and exiting at Studebaker Road and turning right on 2™ Street/Westminster Avenue,
and again on Marina Drive and following the road until crossing the bridge. Access is also
provided via Pacific Coast Highway from the north and south, by heading west on 1% Street
if traveling from the south or connecting with 2" Street if traveling from the north.

It is our understanding that the site is governed by the City of Seal Beach under a Specific
Plan. There are two principal land use categories within the Specific Plan area: Residential
(formerly Visitor-Serving) and Publicly-Owned Open-Space Uses with very restrictive
improvements allowed. Currently, according to the Specific Plan, the Residential uses
(formerly Visitor-Serving) are limited to the northerly 4.5 acres of the parcel, which is the
area adjacent to Marina Drive and First Street. The remaining 6.5 acres are limited to
Publicly-Owned Open-Space uses.

Our 2003 study concluded that “the construction of the hotel as set forth in the Specific
Plan would not be feasible.” Our opinion on the development scenario has not changed.
The subject site’s location adjacent to the ocean warrants that any development on the site
will be low-rise, in order to maintain the seaside, quaint atmosphere that is consistent
throughout Seal Beach. We have analyzed other potential Visitor-Serving land uses for the
subject site. The following paragraphs present our analysis.

ANALYSIS OF POTENTIAL VISITOR-SERVING LAND USES

Other potential visitor-serving uses at the site include bed and breakfast, hostels, RV
Park/Campground, commercial beach parking lot, bicycle rentals, skateboard rentals,

Bay Cit);‘Prartners — Seal Beach
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Segway Rentals and Tours, restaurants, marine related offices and other office uses serving
visitors, dry boat storage yard, boat sales and brokers, beach equipment rentals, visitor-
serving specialty retail, and beach oriented markets, amongst others. Following is our
analysis of some of these uses.

» Bed and Breakfast/Hostels - The area surrounding the site is mainly residential, with
no retail amenities within walking distance. As such, it is our opinion that a hostel
or bed and breakfast would not be the best use of the site, as guests staying at these
lodging establishments usually want to have easy access to shops, restaurants, and
other convenience stores within a short walk.

= Marine Related Uses - As previously mentioned, the site is bound to the north and
west by the San Gabriel River channel. The channel is a non-navigable waterway.
Therefore, any marine/water related uses would not be possible at the site.

» Bicycle/Skateboard/Surfboard Rentals - There are numerous of these stores in the
area, which, in our opinion, are already fulfilling this need. Further, several of these
other stores are located in more commercial areas than the subject site, allowing for
easier access and visibility.

* Beach Equipment Rentals — The site is bound by the beach on the south. However,
the portion of the site that allows for visitor-serving uses is the northern portion of
the site, therefore making it too distant from the beach for these types of operations.

= Visitor Serving Specialty Retail — The area surrounding the site is mainly residential.
Visitors looking for gifts, souvenirs, sundries, etc., usually do so closer to the main
entertainment districts of a town. In the case of Seal Beach, that would be Main
Street or areas closer to the beach with a more commercial setting. As such, it is our
opinion that this is not the best use of the site.

= Beach Oriented Markets — As mentioned earlier, the portion of the site where a
visitor-serving use would be developed is the northernmost portion. As such, it is
considerably far for people to walk from the beach to get a quick drink or snack.

» Restaurants — There are a few restaurants north of the site, on the other side of the
bridge, which do not perform very well in general. Further, the area surrounding the
site is mostly residential, with not many other commercial uses around. Further, the
site does not enjoy easy access or visibility, making a restaurant targeting visitors not
a good use of the site, as it wouldn’t be within the main traffic areas.

The following is a list of identified existing visitor-serving uses other than restaurants
within the City of Seal Beach and neighboring area of Los Alamitos.

» Canvas Shop - surf shop
= Alternative Surf — surf shop
=  Harbour Surf Boars — surf shop

Bay City Partners — Seal Beach
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= Inflight Surf & Sail — surf shop

=  Glyder Surfboards — surf shop

= Katin Surf Shop

= Southern California Kiteboarding
= Captain Kirk’s Kitesurf & Windsurf & Standup
» Long Beach Windsurf & Kayak

= Alamitos Bay Yacht Club

= Main Street Cyclery

= Sunset Beach Rentals

= Star Party Cruises

= Long Beach Marina Sport Fishing
» The Pacific Inn

=  Main Street Travel

= (Catalina by Design

* Vida Organic Life Massage

» Old Town Seal Beach Gallery

= Captain’s Locker — marine supplies
» California Seashell Company

= Sailing Pro Shop

= Big Fish

* Marine Stadium Park

* Bay Boat Rentals

* Long Beach Sailing

= Stan Miller Yachts

* Scuba Duba Corporation

»  Corks Away Wine Cruises

The preceding list is only a sample of identified visitor-serving uses in the area. In addition,
there are numerous restaurants, many of them which are located in more commercial areas
of Seal Beach, enjoying better access and visibility.

CONCLUSIONS

Based on our knowledge of the Seal Beach market and our research relative to this
assignment, it is our opinion that there is sufficient supply of visitor-serving uses in the
area. In addition, although the site is bordered by a water stream and close to the beach,
the non-navigability of the water stream makes any marine or water related uses not
possible at the site. Further, the portion of the site which allows for visitor-serving purposes
is fairly distant from the beach to be appealing for any beach related purposes. The subject
site is located within a mostly residential area and the area surrounding the site, composed
mainly of residences, makes the site less desirable for commercial visitor serving uses. As
such, it is our opinion the site would be better utilized for residential development, a use
that conforms with the general area.

Bay City Partners — Seal Beach

Exhibit #13
Page 6 of 10



Page | 7

This completes our analysis. We appreciate the opportunity to work on this assignment and
look forward to answering any questions you may have regarding our findings and
conclusions presented herein.

Sincerely,

PKF Consulting USA

Ak

By Bruce Baltin
Senior Vice President

Bay City Partners — Seal Beach
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STATEMENT OF ASSUMPTIONS AND LIMITING CONDITIONS

This report is made with the following assumptions and limiting conditions:

Economic and Social Trends - The consultant assumes no responsibility for economic, physical or demographic
factors which may affect or alter the opinions in this report if said economic, physical or demographic factors
were not present as of the date of the letter of transmittal accompanying this report. The consultant is not
obligated to predict future political, economic or social trends.

Information Furnished by Others - In preparing this report, the consultant was required to rely on information
furnished by other individuals or found in previously existing records and/or documents. Unless otherwise
indicated, such information is presumed to be reliable. However, no warranty, either express or implied, is
given by the consultant for the accuracy of such information and the consultant assumes no responsibility for
information relied upon later found to have been inaccurate. The consultant reserves the right to make such
adjustments to the analyses, opinions and conclusions set forth in this report as may be required by
consideration of additional data or more reliable data that may become available.

Hidden Conditions - The consultant assumes no responsibility for hidden or unapparent conditions of the
property, subsoil, ground water or structures that render the subject property more or less valuable. No
responsibility is assumed for arranging for engineering, geologic or environmental studies that may be required
to discover such hidden or unapparent conditions.

Hazardous Materials - The consultant has not been provided any information regarding the presence of any
material or substance on or in any portion of the subject property or improvements thereon, which material or
substance possesses or may possess toxic, hazardous and/or other harmful and/or dangerous characteristics.
Unless otherwise stated in the report, the consultant did not become aware of the presence of any such material
or substance during the consultant’s inspection of the subject property. However, the consultant is not qualified
to investigate or test for the presence of such materials or substances. The presence of such materials or
substances may adversely affect the value of the subject property. The value estimated in this report is
predicated on the assumption that no such material or substance is present on or in the subject property or in
such proximity thereto that it would cause a loss in value. The consultant assumes no responsibility for the
presence of any such substance or material on or in the subject property, nor for any expertise or engineering
knowledge required to discover the presence of such substance or material. Unless otherwise stated, this report
assumes the subject property is in compliance with all federal, state and local environmental laws, regulations
and rules.

Zoning and Land Use - Unless otherwise stated, the projections were formulated assuming the hotel to be in full
compliance with all applicable zoning and land use regulations and restrictions.

Licenses and Permits - Unless otherwise stated, the property is assumed to have all required licenses, permits,
certificates, consents or other legislative and/or administrative authority from any local, state or national
government or private entity or organization have been or can be obtained or renewed for any use on which the
value estimate contained in this report is based.

Engineering Survey - No engineering survey has been made by the consultant. Except as specifically stated, data
relative to size and area of the subject property was taken from sources considered reliable and no
encroachment of the subject property is considered to exist.

Subsurface Rights - No opinion is expressed as to the value of subsurface oil, gas or mineral rights or whether
the property is subject to surface entry for the exploration or removal of such materials, except as is expressly
stated.

Maps, Plats and Exhibits - Maps, plats and exhibits included in this report are for illustration only to serve as an
aid in visualizing matters discussed within the report. They should not be considered as surveys or relied upon
for any other purpose, nor should they be removed from, reproduced or used apart from the report.
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STATEMENT OF ASSUMPTIONS AND LIMITING CONDITIONS
(continued)

Legal Matters - No opinion is intended to be expressed for matters which require legal expertise or specialized
investigation or knowledge beyond that customarily employed by real estate consultants.

Right of Publication - Possession of this report, or a copy of it, does not carry with it the right of publication.
Without the written consent of the consultant, this report may not be used for any purpose by any person other
than the party to whom it is addressed. In any event, this report may be used only with proper written
qualification and only in its entirety for its stated purpose.

Testimony in Court - Testimony or attendance in court or at any other hearing is not required by reason of
rendering this report, unless such arrangements are made a reasonable time in advance of said hearing. Further,
unless otherwise indicated, separate arrangements shall be made concerning compensation for the consultant's
time to prepare for and attend any such hearing.

Archeological Significance - No investigation has been made by the consultant and no information has been
provided to the consultant regarding potential archeological significance of the subject property or any portion
thereof. This report assumes no portion of the subject property has archeological significance.

Compliance with the American Disabilities Act - The Americans with Disabilities Act ("ADA") became effective
January 26, 1992. We assumed that the property will be in direct compliance with the various detailed
requirements of the ADA.

Definitions and Assumptions - The definitions and assumptions upon which our analyses, opinions and
conclusions are based are set forth in appropriate sections of this report and are to be part of these general
assumptions as if included here in their entirety.

Dissemination of Material - Neither all nor any part of the contents of this report shall be disseminated to the
general public through advertising or sales media, public relations media, news media or other public means of
communication without the prior written consent and approval of the consultant(s).

Distribution and Liability to Third Parties - The party for whom this report was prepared may distribute copies
of this report only in its entirety to such third parties as may be selected by the party for whom this report was
prepared; however, portions of this report shall not be given to third parties without our written consent.
Liability to third parties will not be accepted.

Use in Offering Materials - This report, including all cash flow forecasts, market surveys and related data,
conclusions, exhibits and supporting documentation, may not be reproduced or references made to the report
or to PKF Consulting in any sale offering, prospectus, public or private placement memorandum, proxy
statement or other document ("Offering Material") in connection with a merger, liquidation or other corporate
transaction unless PKF Consulting has approved in writing the text of any such reference or reproduction prior
to the distribution and filing thereof.

Limits to Liability - PKF Consulting cannot be held liable in any cause of action resulting in litigation for any
dollar amount which exceeds the total fees collected from this individual engagement.

Legal Expenses - Any legal expenses incurred in defending or representing ourselves concerning this assignment
will be the responsibility of the client.
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RECEIVED

South Coast Region

AUG 2 1 2013
®
Bay City Partners ...
2999 Westminster Avenue, Suite 211 COASTAL COMMISSION
Seal Beach, California 90740 562-594-6715

Ms Teresa Henry

District Director

California Coastal Commission
200 Oceangate

10" Floor

Long Beach, CA 90802-4416

August 20, 2013

Re: DWP Specific Plan Implementation Project Application

Dear Teresa,

As a follow up to our meeting of August 13, 2013 the City of Seal Beach and Bay
City Partners, as co applicants, have met to discuss the concerns expressed by
Coastal Staff and are submitting the attached proposed conditions which we
would agree to as part of our application.

Condition No. 1

This is a proposed mitigation fee to offset the loss of Visitor Serving Land. Itis
based on previous applications wherein the Coastal Commission conditioned the
projects for the loss of Visitor Serving opportunities through the payment of a
mitigation fee. In particular we are using the City of Malibu LCPA No. MAL-MAJ-
2-09-A since it is a directly parallel example. In that a fee for 15% of the lost
potential hotel rooms at a rate of $14,494 per lost room was recommended by
Coastal Staff for the loss of 24 acres of visitor serving zoned land. This was in
2010 and adjusted for inflation it is now $15,159 per lost room.

As in the Malibu LCPA the number of hotel rooms was based on what might
actually have been able to have been built on the 24 acres. Although the DWP
Specific Plan allowed for up to 150 rooms, as a practical matter only a 50 room
hotel would fit on the designated Visitor Serving area when height, setback limits
and other specific plan development standards are taken into consideration. A 75

1
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room hotel would only have been possible if changes were made to lower the
grade in combination with a flat roof instead of a pitched roof.

If we use the Malibu formula we would mitigate in the range of 8 rooms ( for a 50
room hotel)-11 rooms ( for a 75 room hotel) at $15,159 or in the range of
$121,272 to $166,749. We would round that up to $175,000. As stated in the
attached condition the fee would go to Hosteling International for a project
planned in Long Beach, or if the Long Beach Hostel did not move forward in a
reasonable amount of time, to another visitor serving facility in the area.

Condition No. 2

Condition No 2 guarantees that the open space creation and landscaping will
actually be accomplished by the project applicants. The City of Seal Beach
and/or Bay City Partners would construct the improvements in Visitor Serving
Passive Open Space Area. Further details need to be worked out in the
agreements between the applicants but this guarantees that one or both will
complete the improvements.

Condition No. 3

To respond to your concern over noise from the adjacent Boat Sales and repair
use we are proposing a condition to mitigate sound through appropriate sound
wall techniques along the northerly property line of lot 32 and the westerly right of
way line of “A” Street. Through this, the nearby residents will not be able to either
see or hear what happens on that adjacent property and thus there will be no
basis for any objection to the continued operation of that facility.

Condition No. 4

As a supplement to Condition No 1 we are proposing language guaranteeing that
the City of Seal Beach, as part of their upcoming Local Coastal Plan, which they
are committed to seeing done as fast as practical, will to the greatest extent
feasible make a good faith effort to add new Visitor Serving designations in their
land use plan.

We feel these proposed conditions address your concerns sufficiently to
determine that the proposed project meets the requirements of the Coastal Act
and ask that you recommend approval of this project. In addition to meeting all
of the requirements of the Coastal Act this project has significant public benefits
which will be lost if it does not move forward. It will, among other things,
guarantee in perpetuity public access to the beach through the driveway to the
Rivers End parking lot and San Gabriel River Trail and provide over 6 acres of
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open space that will be designed to create new and beneficial habitat adjacent to
the river.

Should the substance of the proposed conditions be acceptable to the Coastal
Commission staff, subject to some fine tuning by Coastal staff may want to do,
we are agreeable to a 90 day continuance with the understanding the hearing
would be held in November in Newport Beach.

Thank you very much for your consideration in this matter.

Sincerely;

=

E(dward . Sg‘llc,:#/\-’

Bay City Partners Project Manager
627 Bayside Drive

Newport Beach Ca 92660
949-723-6383
edselich@roadrunner.com

Cc: Jim Basham Community Development Director City of Seal Beach

Attachments:

1. Proposed Conditions
2. Tentative Tract 17425 Condition 7.5
3. City of Seal Beach Noise Ordinance
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Proposed Conditions

August 20, 2013

Suggested Condition # 1 Mitigation Fee for the Loss of Visitor Serving Land

Prior to the issuance of a Building or Grading Permit for the residential portion of
the project, the applicant, Bay City Partners shall pay a mitigation fee of
$175,000 for the loss of Visitor Serving Commercial land in the City of Seal
Beach. Said fee, is to be paid to Hostelling International to specifically
supplement their existing fund to create a new Hostel facility in the Coastal Zone
of the City of Long Beach. The applicant shall provide documentation to the
Executive Director of the Coastal Commission that full payment of the fee has
been made, prior to commencing any construction activity. If construction of the
Hostel in Long Beach is not commenced within 5 years from payment of
mitigation fee, the funds shall be made available to another public agency or
private non-profit association designated by the Executive Director to be used for
the acquisition of land and/or construction of a low-cost visitor serving hostel
facility or campsites in the coastal area of Orange or Los Angeles County.

Suggested Condition #2 Improvement of the Visitor Serving Passive Open Space
Area

Prior to issuance of a Certificate of Occupancy for the first housing unit, the
applicants, the City of Seal Beach and/or Bay City Partners, shall commence
construction (grading) on the Visitor Serving Passive Open Space Area. The
Open Space area shall be complete and final, no longer than 12 months after
issuance of the grading permit. Final approval and completion of the Open Space
Area shall be to the satisfaction of the Coastal Commission staff.

Suqggested Condition #3 Noise Mitigation

Supplemental to the attached TM 17425 Condition 7.5 the required
landscaping/fencing treatment between "A” Street and the commercial site to the
west of the tract shall attenuate the sound from the adjacent commercial property
to conform to the attached standards of Section 7.15.015 of the Seal Beach
Municipal Code entitled “Exterior Noise Standards”. In addition, the required
northerly property line wall of lot 32 shall also attenuate sound from the adjacent
commercial property to conform to the attached standards of Section 7.15.015 of
the Seal Beach Municipal Code entitled “Exterior Noise Standards”.
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Suggested Condition #4 City of Seal Beach LCP

The City of Seal Beach will continue to work with the Coastal Commission staff
and make a good faith effort to plan for visitor serving commercial land use
designations as part of the Local Coastal Program process.
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73

7.4

7.5

7.8

Tentative Tract Map 17425
Condition of Approval 7.5

Services, prior to placing the Final Map on City Council agenda
for approval,

Any structure that crosses any property line on the tentative map shall be
demolished prior to final map approval. The subdivider shall obtain all
required building/demolition permits prior to any such demolition and
comply with any and all conditions of such permits.

Prior to City Council approval and recordation of the final tract map, a
boundary line adjustment, land exchange agreement or other instrument
shall be approved by the State Lands Commission that resolves any
public trust restrictions on the property.

Prior to City Council approval and recordation of the final tract map, plans
shall be submitted to the Community Development Department
demonstrating to the satisfaction of the Community Development Director
the landscape/fencing treatment interface between “A” Street and the
commercial site to the west of the tract

As to each residential lot, construction of a residential structure must be
completed thereon no later than 2 years after the first conveyance of that
lot following recordation of the final map. This requirement shali be
included in the subdivision agreement required by Condition 7.2.2.
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Chapter 7.15
Noise

§ 7.15.005 County Code Adopted by Reference.

Except as provided in this chapter, the noise code for the county, set forth at
Orange County Code Section 4-6.1 et seq., is hereby adopted by reference as
the noise ordinance for the city.

§ 7.15.010 Designated Noise Zones.

The noise zones of the city are as follows:

A Noise Zone 1: Residential properties.
B. Noise Zone 2: Commercial properties.
C. Noise Zone 3: Industrial, manufacturing and oil properties.

§ 7.15.015 Exterior Noise Standards.

A Unless otherwise specifically indicated, the following exterior noise
standards shall apply to all property within a designated noise zone:

Noise Standards:

Noise Zone Noise Level Time Period
1 55 db(A) 7:00 a.m. — 10:00 p.m.
50 db(A) 10:00 p.m. - 7:00 a.m.

2 65 db(A) At any time

3 70 db(A) At any time

In the event the alleged offensive noise consists of impact noise,
simple tone noise, speech, music or any combination thereof, each of the above
noise levels shall be reduced by 5 db(A).

B. No person shall create any noise, or allow the creation of any
noise, on property owned or occupied by such person when such noise causes
the noise level to exceed the following when measured from a residential

property:

1. The exterior noise standard for a cumulative period of more
than 30 minutes in any hour.

Title 7 — page 13
City of Seal Beach Municipal Code December 2004
Re-printed 2010 - Revised 2013
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2. The exterior noise standard plus 5 db(A) for a cumulative
period of more than 15 minutes in any hour.

3. The exterior noise standard plus 10 db(A) for a cumulative
period of more than 5§ minutes in any hour.

4. The exterior noise standard plus 15 db(A) for a cumulative
period of more than 1 minute in any hour.

5. The exterior noise standard plus 20 db(A) for any period of
time.

C. In the event the ambient noise level exceeds any of the first 4 noise
limit categories in paragraph B, the cumulative period applicable to such category
shall be increased to reflect that ambient level. In the event the ambient noise
level exceeds the fifth noise limit category, the maximum allowable noise level
under such category shall be increased to reflect the maximum ambient noise
level.

§ 7.15.020 Interior Noise Standards.

A. Unless otherwise specifically indicated, the following interior noise
standards shall apply to all residential property within a designated noise zone:

Noise Standards:

Noise Zone Noise Level Time Period
1 55 db(A) 7:00 a.m.— 10:00 p.m.
50 db(A) 10:00 p.m. — 7:00 a.m.

In the event the alleged offensive noise consists of impact noise,
simple tone noise, speech, music or any combination thereof, each of the above
noise levels shall be reduced by 5 db(A).

B. No person shall create any noise, or allow the creation of any
noise, on property owned or occupied by such person when such noise causes
the noise level to exceed the following when measured from another dwelling unit
on residential property:

y The interior noise standard for a cumulative period of more
than 5 minutes in any hour.

2. The interior noise standard plus 5 db(A) for a cumulative
period of more than 1 minute in any hour.

Title 7 — page 14
City of Seal Beach Municipal Code December 2004
Re-printed 2010 - Revised 2013
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