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Please include the attached declarations in the administrative record concerning Cease 
and Desist Order No. CCC-13-CD-01 and Restoration Order No. CCC- 13-R0-01. The 
declarations were prepared in support of the Motion for Preliminary Injunction to enjoin the 
Department of Interior and National Park Service from preventing ongoing aquaculture in 
Drakes Estero. The declarations provide evidence demonstrating (I) that Drakes Bay Oyster 
Company's operations do not harm the estero; (2) the level of effort necessary to remove oyster 
racks from the estero; (3) environmental impacts that will result from removing oysters and 
clams from the estero; and (4) environmental impacts to eelgrass that wi ll result from removing 
the racks. This evidence is relevant to the Commission's consideration of the proposed orders, 
including, but not limited to, the feasibility of implementing Restoration Order No. CCC-13-R0-
01 and the obligation pursuant to the California Environmental Quality Act to evaluate the 
environmental impacts that the orders will cause. 

cc: Lisa llaage, Chief of Enforcement 
Alex Helperin, Senior Staff Counsel 
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Amber D. Abbasi [CSBN 240956) 
CAUSE OF ACTION 
1919 Pennsylvania Ave. NW, Suite 650 
Washington, D.C. 20006 
Phone: 202.499.4232 
Fax: 202.300.5842 
E-mail: amber.abbasi@causeofaction.org 

S. Wayne Rosenbaum (CSBN 182456) 
STOEL RIVES LLP 

12255 El Camino Real, Suite 100 
San Diego, CA 92130 
Telephone: (858) 794-4 I 00 
Facsimile: (858)794-4 I 0 I 
swrosenbaum@stoel.com 

Counsel Lisl Conlinues On Next Page 

Anomeys for Plaintiffs 
DRAKES BAY OYSTER COMPANY and KEVIN LUNNY 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 

DRAKES BAY OYSTER COMPANY, 
17171 Sir Francis Drake Blvd 
Inverness, CA 94937, and 

KEVIN LUNNY, 
17171 Sir Francis Drake Blvd 
Inverness, CA 94937 

Plaintiffs, 

v. 

KENNETH L. SALAZAR, 
in his official capacity as Secretary, U.S. 
Department of the Interior, 
1849 C Street, NW, Washington, D.C., 20240; 
U.S. DEPARTMENT OF THE INTERIOR 
1849 C Street, NW, Washington, D.C., 20240; 
U.S. NATIONAL PARK SERVICE 
1849 C Street, NW, Washington, D.C. 20240; 
and JONATHAN JARVIS, 
in his official capacity as Director, U.S. 
National Park Service, 
1849 C Street, NW, Washington, D.C. 20240. 

Defendants. 

Case No. 12-cv-06134-YGR 

DECLARATION OF SCOTT LUCHESSA 
IN SUPPORT OF MOTION FOR 
PRELIMINARY INJUNCTION 

Date: January 25, 2013 

Time: 2:00p.m. 

Court: Oakland Courthouse 5 - 2nd Floor 
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1 I, Scott Luchessa, declare as follows: 

2 I. I am Scott Luchessa, a certified ecologist and Senior Science Advisor at 

3 VIR ON (my CV is attached as Exhibit 1 to this document; a list of references cited in this 

4 eclaration is attached as Exhibit 2). The following facts are based on my own personal 

5 owledge and, if called as a witness, I could and would testify competently thereto. 

6 2. I have over 25 years of experience in natural resource consulting. My experience 

7 eludes evaluation of potential water quality impacts, such as nutrient loading, for proposed 

8 evelopment projects. For the past several years, I have been the lead or contributing author of 

9 ore than a dozen biological assessments (BA) examining potential water quality and 

I 0 vironmental impacts from shellfish aquaculture in the Puget Sound estuary. I am also a technical 

11 eviewer or contributing author for restoration projects in the lower Columbia River for the Port of 

12 ortland. Finally, I have written or co-authored over 10 sections in National Environmental Policy 

13 ct environmental impact statements on water resources and wetlands. 

14 3. Biological assessments quantitatively and qualitatively evaluate impacts to critical 

15 !tat and primary constituent elements of federally-listed threatened and endangered species 

16 ndangered Species Act [ESA)-listed species) offish and wildlife. BAs must receive concurrence 

17 om the National Marine Fisheries Service and U.S. Fish and Wildlife Service that proposed 

18 rojects do not adversely affect ESA-listed species. The BA also serves to inform the U.S. Army 

19 rps of Engineers in order to obtain permit approval for operating shellfish farms or other water-

20 ependent projects. These BAs also include evaluation of potential impacts of projects on Essential 

21 ish Habitat, including eelgrass. 

22 

23 

24 

25 

26 

27 

28 
STOll. RavES U .. P 

A TtOP"-Il'f A 1 L,U t 
bwDtt<IO 

4. Prooosed Onshore Personal Property Removal: DBOC's personal property in the 

nshore RUO and SUP area includes a 24' x 8' office trailer, five fiberglass shellfish setting tanks, 

40' x 8' cannery container, 40' x 8' equipment storage shed, shellfish culture equipment, a 20' x 

0' open sided shed, 12 picnic tables, two septic systems, and a water well. After removing all 

ersonal property inside, the office trailer, the cannery container, and the equipment storage 

ontainers would be loaded on flatbed semi-trailers with a crane and hauled away. This process 

ould take approximately three business days. Removal of the shellfish setting tanks would 

-I- LUCHESSA DEC. MOTION FOR PRELIM. 
INJ., 12-CV-06134 YGR 
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I equire the use of a track-mounted hydraulic excavator to remove the tanks and load onto dump 

2 cks for disposal in the landfill. ·This process would take approximately two business days; 

3 owever, it would take more time to remove all undergroWld piping connected to the setting tanks. 

4 e setting tank removal will result in groWJd disturbance near a known archaeological site. Septic 

5 ystems will need to be properly abandoned by pumping tanks, removing pumps, filling with sand, 

6 overing with topsoil, and installing erosion control. The water well will be filled with pea gravel 

7 d capped with concrete. Concrete slab and well enclosure will be demolished and removed from 

8 e site. After all required permits are obtained, removal of onshore personal property would take 

9 pproximately two weeks. Removal of personal property like1y will require federal, state, and local 

10 gency permitting that will prevent DBOC from taking action until such permits are acquired. 

11 5. Proposed Oyster Rack Removal Using DBOC Eauipment: According to Drakes 

12 ay Oyster Company (DBOC) President Kevin LUhny, there are 95 oyster racks in Drakes Estero, 

13 hich comprise a tota1 of approximately 250,000 board feet (ft) of treated wood. There are an 

14 stimated 4,700 posts, according to the FEIS. Posts are connected to each other by I 0-foot-fong, 2 

15 4 rails at top and bottom, with the bottom rails buried in the sediment. The oyster racks would be 

16 moved using a chainsaw to cut the legs and rails into manageable units and lifted out of the 

17 ubstrate using a hoist (powered by an electric motor and supplied by a generator) moWJted on a 

18 arge towed by one ofDBOC's two oyster skiffs. The skiffs would be anchored to the bottom 

19 ubstrate by two anchors during this effort. Using the proposed methods, it is anticipated that each 

20 ack (a total of95) will take a minimum of 3 days to remove, or a total of285 days within 

21 pproximately 665 calendar days, assuming good tides and weather conditions. It is important to 

22 ote that this does not accoWJt for periods when removal work may be restricted due to the 

23 resence of sensitive life stages for protected species period between March I and October 15 due 

24 o harbor seal pupping (March 1 to June 30), anadromous fish migration (June 15 to October 15), 

25 d the Migratory Bird Treaty Act (February I to August 31 ). See Table 1 provided as Exhibit 3. 

26 6. Water Quality Impacts from Removal - Turbidity: Remova1 of buried support 

27 sts and buried or partially buried and connected 2 x 4s will result in increased turbidity because 

28 fthe sediment clinging to the post that wi11 slough off into the water column as it is removed. An 
STOlL RIV&i LLP 
A~.urtn At L•w 

S.t.M Du:c» 

72993682.1 0099880.00856 

-2- WCHESSA DEC. ISO MOTION FOR 
PRELIM.INJ., 12-CV-06134 YGR 



Case4:12-cv-06134-YGR Document34 Filed1212ll12 Page5 of 23 

I stimated 4,700 posts exist in the 95 oyster racks. It is estimated by Kevin Lunny that 2,350 posts 

2 e connected together by I O-ft-long, 2 x 4 cross ties. Assuming that cross ties are buried a 

3 · ·mum of 4 inches below the surface of the sediment, an estimate of the amount of sediment 

4 isturbed can be calculated as: 2,350 x I 0 ft x 2 in x 4 in or 2350 x I 0 ft x 0. 166666667 ft x 0.25 ft 

5 -979 cubic ft (cu. ft.). There are 27 cu ft per cubic yard (CY). Thus at least approximately 36 

6 Y of sediment would be disturbed by removing posts and buried cross ties. If the cross ties are 

7 uried deeper, the potential clisturbance of sediment above the 2 x 4 cross tie would be greater and 

8 e amount of clisturbance may increase incrementally. Where eelgrass rhizomes are present above 

9 e 2 x 4 cross tie, incrementally greater clisturbance of sediment is likely to result from pulling and 

10 reaking apart roots embedded in a larger sediment matrix extencling well beyond the width of the 2 

11 4 cross ties. Continuous removal activities that extend over a period of22 months (665 calendar 

12 ays) or more would result in cumulative impacts to water quality from increased turbidity. It is 

13 ot possible to accurately estimate increased turbidity levels that will likely result from elevated 

14 evels of total suspended solids resulting from removal activities without doing detailed modeling 

15 r in situ monitoring that take into consideration circulation patterns and tidal flushing. It is 

16 ertain, however, that oyster rack removal will contribute to an unnaturally long period of elevated 

17 biclities from increases in total suspended solid concentrations in the water column (i.e., water 

18 uality degradation) within the Estero. 

19 7. Water Quality Impacts from Removal- Nutrient Loading: One of the primary 

20 pacts from removal of shellfish aquaculture will be on nutrient loading and availability, 

21 articularly nitrogen and phosphorus from existing non-point sources of pollution (e.g., cattle 

22 ches and stormwater runoff) within the Estero's watershed. One of the main ecosystem services 

23 rovided by cultured shellfish is nitrogen removal. Cultured shellfish mitigate for non-point 

24 ollution sources through filtration, nitrogen sequestration, and total removal of nutrients from the 

25 ystem during harvest of cultivated oyster and clams. Robert Rheault, who has a Ph.D. in 

26 iological Oceanography and is an adjunct faculty member in the University of Rhode Island's 

27 epartment of Fisheries & Aquaculture, estimated that the harvest of approximately 4.3 million 

28 ysters and I million clams annually by DBOC results in the direct removal of approximately 2.5 
STOEL RJVlS LLP 
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I ons nitrogen and 0.75 tons phosphorus (R. Rheault, pers. comm., 2010). Newell (2004) 

2 ommented that bioextraction (e.g., shellfish harvest) represents the only method of nitrogen 

3 moval once it has entered the system, which can then make that system more resilient to nutrient 

4 oading. Loss of the nutrient removal function performed by cultivated shellfish, especially in 

5 elation to the tnitigation of upland sources of nutrients, could lead to cultural eutrophication of 

6 

7 8. Native Shellfish: Although there are native species of bivalves in the system, they 

8 e not as efficient at filtration, and would not occur at the densities, as the clams and oysters 

9 rovided by DBOC. For example, oyster racks (7 acres) are 3-dimensional structures that enable 

1 0 ·mats to be grown in the water column where natural production does not typically occur. Native 

II ellfish filter at about 1/3 the capacity of Pacific oysters (Ruesink eta!. 2006 and references cited 

12 "thin this document). Thus, even at the same density of cultured shellfish (which would not be the 

13 ase given the loss of the three dimensional structures), the filtration capacity of native shellfish 

14 epresents a 30% loss in water quality tnitigation. Loss of filtration capacity from cultivated 

15 ellfish, and potential to increase eutrophication in the Estero, could result in significant impacts to 

16 e water quality of the Estero. 

17 9. Cultural Eutrophication: Excessive contributions of inorganic nitrogen (ammonia 

18 d nitrate) are recognized as the primary cause for degraded water quality, hypoxia, habitat loss 

19 d reduction of biodiversity in our nation's coastal ecosystems (NAS 2012). If the DBOC 

20 hellfish are removed, and the loss in filtration capacity is not supplied by native shellfish, a 

21 ignificant portion of nitrogen and phosphorus that is currently removed will remain in the Estero 

22 d likely contribute to cultural eutrophication. Eutrophication of a system stimulates plankton 

23 looms, which result in increased turbidity and reduced water clarity. In some cases, harmful algal 

24 looms (HABs) that produce biotoxins can cause death of mammals and other animals and 

25 aralytic shellfish poisoning to humans that ingest the algae. Such HABs or red tides are 

26 ccasionally now a problem in the Estero as indicated in the FEIS. Though these red tides are 

27 portedly attributed to coastal upwelling that can occur anywhere along the Califotnia coast in the 

28 EIS, it stands to reason thar increased availability of nutrients once shellfish are removed could 
STOlL RIYI!.S LLP 
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I xacerbate the duration and extent of red tides in the Estero or offshore areas receiving tidally 

2 ushed nutrient-enriched waters from the Estero. 

3 I 0. Biochemical Oxygen Demand CBODl: As plankton die and decompose, oxygen is 

4 onsurned from the water column, which is expressed as biochemical oxygen demand (BOD). The 

5 xcess algal productivity associated with cultural eutrophication will lead to increased BOD that 

6 depress dissolved oxygen concentrations to levels that stress or adversely affect other aquatic 

7 iota (Borsuk et al. 2001; Volkmar and Dahlgren 2006). As phytoplankton blooms are a natural 

8 henornenon, whether or not there are excessive nutrients available to stimulate growth, they will 

9 aturally decompose and end up in the sediment layer. Without the flltration capacity ofDBOC 

10 ysters, there will be an excess of phytoplankton in Drakes Estero, which will further exacerbate 

11 OD. Even if tidal flushing removes some of the phytoplankton from the system, it is unlikely to 

12 ush settlement of organisms in the sediment layer, which will force the system toward anoxic 

13 edirnent conditions if uncontrolled. 

14 11 . Tidal Flushing: Potential cultural eutrophication of the Estero is, in part, dependent 

15 n hydraulic residence time (HRT). HRT is directly proportional to tidal flushing, which is related 

16 o freshwater inflow, tides, currents, wind, and waves. It is unlikely that the nutrient loading from 

17 pland sources will be tidally flushed from the system, particularly in the upper arms of Drakes 

18 tero, which are more poorly flushed than other portions of the Estero. In addition, the DBOC 

19 ysters are predominantly located within the upper arms of the Estero. By taking out the DBOC 

20 ysters, you are removing efficient filter feeders from areas that require the most mitigation from 

21 

22 12. Eelgrass Habitat jn Drakes Estero: Aquaculture in the Estero has created water 

23 uality conditions (clarity and nutrient availability) suitable to eelgrass growth. According to data 

24 rovided by Kirsten Ramey (pers. comm., 20 12) at the California Department of Fish and Game 

25 CDFG), eelgrass in Drakes Estero doubled from 1991 to 2007. A comparison of the aerial 

26 

27 

28 
S TO! L RrVI $ LLP 
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hotography is provided as Exhibit 4. CDFG personnel attributed (at least in part) the expansion of 

!grass to the presence ofDBOC shellfish (Bartley eta!. 2009). Notably, eelgrass increased the 

ost dramatically in the upper arms of the Estero where oyster racks predominate. This pattern of 

-5-
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ruitment was also observed by Mr. Lunny (pers. comm., 2012) who commented that eelgrass is 

2 urrently recruited around 85% of the oyster racks, which were originally sited in areas devoid of 

3 elgrass habitat. This can be observed in the aerial photographs, showing that less than 20 racks 

4 ad eelgrass around them in 1991, but nearly all racks were surrounded by eelgrass in 2007. 

5 13. Impacts to Eelgrass from Cultural Eutrophication: Many researchers have 

6 · dentified water clarity as the most important factor limiting eelgrass distribution and abundance 

7 Fonseca and Belll998; Cho and Poirrier 2005; Fonseca and Malhotra 2006). It is acknowledged in 

8 e FEIS at page 213 that light availability in the water column, which is adversely affected by 

9 bidity, likely controls productivity of eelgrass. Similarly, many authors, such as Burkholder et 

I 0 . (2007), have documented nutrient enrichment (eutrophication) as a major cause of degradation 

11 fwater clarity and loss of seagrass (including eelgrass) habitat in estuaries. By consuming 

12 hytoplankton and particulate organic matter, shellfish increase the amount of light reaching the 

13 ediment surface that is available for photosynthesis (Koch and Beer 1996). The loss of the DBOC 

14 hellfish will likely contribute to the cultural eutrophication of the Estero and adversely affect the 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

roductivity of eelgrass, spatial distribution and extent of eelgrass habitat 

14. Impacts to Eelgrass from Turbidity: Relatively long-term increases in suspended 

ediments and increased turbidity from oyster rack removal operations also would reduce water 

larity,light transmittance through the water column and reduce primary production by eelgrass, 

specially v;ithin the upper arms that do not receive the same amount of tidal flushing as the main 

rtion of the Estero. Depending on the tidal cycle, turbidity may not be flushed out of the Estero in 

short time period. Reductions in eelgrass primary production during the active growth period 

April through October) also could have cascading effects on organisms associated with or 

ependent on eelgrass. 

15. Direct Impacts to Eelgrass from Oyster Rack Removal: Because eelgrass has 

olonized areas occupied by oyster racks, removal operations would result in direct impact to 

elgrass habitat. Eelgrass rhizomes and shoots growing in and around sediment adjacent to posts 

d above buried 2x4-connectors would be removed as the racks are pulled out. Removal of the 

STOEL RIViS tLP 
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1 hoots may take up to two years to reestablish lost biomass (Ruesink and Rowell 20 12; Ruesink et 

2 I. 20 12), which assumes no other changes to water quality conditions during eelgrass growth. 

3 16. Essential Fish Habitat: Eelgrass is acknowledged as essential fish habitat (EFH) in 

4 e FEIS. The FEIS postulated that removal of oyster racks (7 acres) will open areas for eelgrass 

5 oloniz.ation. However, this hypothesis is not supponed if water quality conditions deteriorate due 

6 cultural eutrophication and relatively long-term increases in turbidity from rack removal 

7 xtending over a period of up to almost two years. The loss of eelgrass habitat from removal and 

8 ultural eutrophication would negatively impact EFH. 

9 17. Shellfish Nutrient Mjtigatjon: The National Oceanic and Atmospheric 

10 dministration (NOAA), Environmental Protection Agency (EPA), and other partner organizations 

II e actively investigating shellfish aquaculture as a method for mitigating excessive nutrient 

12 oading that contributes to cultural eutrophication in Long Island Sound and other estuaries. 

13 hellfish sequester and incorporate nutrients in their shells and biomass. When shellfish are 

14 ested, the nutrients contributing to eutrophication are removed from the system. This means of 

15 ioextraction (or bioharvesting) removes nitrogen and other nutrients from eutrophied waters (LISS 

16 012). In fact, Newell and Koch (2004) provided an ecosystem modeling and mesocosm study that 

17 · ndicated the presence of even a modest fraction (25 g dry tissue weight m -2) of oysters in 

18 hesapeake Bay could improve water quality and aid in the recovery of seagrasses. The System 

19 ide Eutrophication Model (SWEM), and other models, are being used throughout the United 

20 tates to explore the use of shellfish as a mitigation strategy for controlling anthropogenic sources 

21 f nutrients, such as nitrogen, that are causing the eutrophication and degradation of estuaries. 

22 18. Inva~jve Snail: Another invasive species in the Estero is the mud snail, Bati/laria 

23 1/ramentaria. In the event that cultural eutrophication progressed following the removal of 

24 ultured oysters and clams, the mud snail would likely colonize new areas of the Estero. The 

25 cientific literature clearly documents that eutrophication tends to favor non-native and invasive 

26 pecies that are more tolerant of degraded water quality conditions. Studies of the invasive mud 

27 nail confirmed that it is more tolerant of hypoxia/anoxia (Byers 2000), which would allow it to 

28 Ionize areas that are more eutrophic. Byers (1999) reported that this snail was relatively 
STO&L RIVSS LLP 
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I estricted within the Estero (data collected in 1997). If water quality conditions become more 

2 utrophic as expected once shellfish aquaculture is removed, favorable conditions for the expansion 

3 f this species may be created to the detriment of native invertebrates. 

4 19. Conclusions: If the order is upheld and the DBOC onshore and offshore facilities 

5 ust be removed, there will be relatively long-term and potential irreversible impacts to the trophic 

6 tatus of the Estero. Loss of nutrient removal and filtration functions of cultured shellfish is likely 

7 o lead to the cultural eutrophication of the system. Attendant impacts of cultural eutrophication are 

8 11 established in the scientific literature and will1ike1y include degraded water quality (reduced 

9 larity and light transmission), loss of eelgrass (EFH), and shift in the dominant source of primary 

I 0 roduction from eelgrass to phytoplankton and macroalgae. Periodic plankton blooms will likely 

11 · crease BOD contributing to periodic hypoxia events in surface sediments as plankton die and 

12 ecompose. All of these impacts could lead to trophic cascades and changes in the invertebrate and 

13 1sh community structures and changes in forage quality and use of the Estero's habitats by fish, 

14 irds, and mammals, including protected species, 
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I declare under penalty of perjury under the laws of the United States and the State of 

alifornia that the foregoing is true and correct. 

xecuted this_ day of December, 2012, Seattle, Washington. 
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Scott Luchesso, MS 

EDUCATION 

1990 MS, Environmental Studies, Universily of Montana 

1985 BS, Biology, San Diego State University 

REGISTRATIONS & CERTIFICATIONS 

Certilied Ecologist, Ecological Society of America 

Certified SCUBA diver, PADI 

EXPERIENCE 

Scott Luchessa is o certitied ecologist w ith more than 25 years of experience in aquatic. 
wetlands. and terreslriol ecology. for the past 21 years. Scott has been an 
environmental consvllanl and much at his practice has focused on evaluating potential 
impacts to wetlands and aquatic environments from proposed development projects for 
a broad array of public and private sector clients. including the Notional Park Service. 
U.S. Forest Servic e, U.S. Coast Guard, U.S. Navy, stale departments of transportation, 
state natural resource management agencies, and others. Mr. Luchesso is an expert on 
federal Clean Water Act regula tion of wetlands and other Waters of the U.S. Scott has 
evaluated potential impocls to wetlands and water quality for a number of NEPA 
environmental impact statements and environmental assessments of proposed 
development activities involving estuaries in Oregon, Washington, a nd elsewhere in the 
Pacific Northwest. California. and Alaska. In addition. Mr. Luchesso has been a lead or 
contributing author or technical reviewer on the preparation of many biological 
evaluations and biological assessments (BAs) examining potential impacts of proposed 
aquaculture operations on federallY-listed threatened and endangered species and 
essential fish habitat needed to comply wilh the c onsultation requirements of the 
Endangered Species Act and Magnuson-stevens. Scott was a contributor on 
programmatic BAs of Nationwide Permit 48 (Shellfish Aquaculture) prepared on behalf of 
the U.S. Army Corps of Engineers in California. Oregon. and Washington in consultation 
with the National Marine Fisheries Service. He is a recognized leader in wetland ecology 
in the Pacific Northwest and has co-authored publications analyzing the use of wetland 
mitigation bonks and identification of the characteristics of peatlands in western 
Washington. He has designed and implemented compensatory wetland mitigation 
plans for projects that have unavoidable adverse impacts to estuarine and freshwater 
wetlands. More detailed descriptions of selected examples of his experience within 
these areas can be found below. 

Wetland DeRneotion 

Mr. Luchesso has identified and delineated hundreds of wetlands using numerous 
delineation methods. including the U.S. Army Corps of Engineers 1987 Wetland 
Delineation Manual and various regional supplements that have been adopted 
between 2007 and 2010; the 1989 Unified Federal Wetland Delineation Manual: the 
U.S. Fish and Wildlife Services' definition of wetlands; and the 1997 Washington 
Wetlands Identification and Delineation Manual. He has applied these delineation 
methods all across the western United States. inc luding in California. Washington, 
Alaska, Oregon, and Montana. 

Hydrologic Monitoring Plans 

€NY I RON 
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Scott has designed hydrologic monitoring plans using networl<s of shallow 
groundwater monitoring wells a nd direct observations of indicators of wetland 
hydrology to both demonstrate presence or absence of wetlands, document 
successful creation or restoration of wetland hydrology as part of compensatory 
wetland mitigation (creation or restoration) projects. and assess impacts to wetland 
hydrology from development projects. 

Wetland Mitigation Plans, Specifications, and Cost Estimates 

Scott has successfully managed a number of compensatory wetland mitigation 
design projects, including enhancement, restoration. and creation for c lients whose 
development projects hod unavoidable adverse impacts to wetlands. He has 
designed and implemented compensa tory mitigation plans, specifications, and cost 
estimates in colloborotion with project teams and successfully advocated and 
negotiated with agency petsonnet to develop plans that comply with regulatory 
requirements and meet client needs. 

Permitting 

Mr. luchessa has successfully led numerous clients through the increasingly complex 
and constantly changing regulatory processes required to comply with federal. stole, 
and local government laws. rules. and regulations. In addition to obtaining various 
permits and approvals needed to implement proposed projects, he has also acted 
to ensure client complied with applicable permitting obligations. 

• Directed and prepared biological o.ssessment (BA) and Section 404(b)(1) 
Alternatives Analyses for numerous water-dependent projects. 

• Prepared restoration and mitigation plans, specifications and cost estimates. 

• Prepared restoration and mitigation monitoring pions. conducted quantitative 
monitoring, and prepared monitoring reports to document comptiance and 
ecological success of restoration and compensatory mitigation projects with 
specified performance standards. 

Construc tion Oversight 

Construction oversight by the mitigation specialist is a critical element to successful 
project completion. Scott has provided this important function to ensure projects are 
properly Implemented as designed so that they are both compliant with permit 
requirements and ecological successful. 

NEPA 

Mr. luchessa has been a technical lead and project manager on numerous 
environmental assessments and environmental impact review/statement projects 
completed In compliance with the National Environmental Polley Act (NEPA). Some 
selected examples of his NEPA experience are identified as follows. 

• Notional Pori< Service, Denali Notional Pari<. Gravel Acquisition Plan. Wetland 
Delineation, Denali, Alaska-Delineated wetlands throughout Denali pari< corridor 
at 11 sites. Prepared a jurisdictional wetland delineation report that assessed 
potential impacts from gravel mining operations on wetlands. identified wetland 
functional values. and evaluated potential wetland mitigation opportunities and 
constraints. Worl< was completed in support of a 1 Q-year gravel acquisition plan 
NEPA Environmental Assessment. 

2 
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• USDA. Forest Service. Dog Creek Bridge to Coffman Cove EA. Prince of Wales 
Island. Alaska-Managed and provided senior technical oversight of notvral 
resovrce investigations condvcted to svpport and completed an environmental 
assessment to comply with NEPA. ESA. and other slate and federal taws and 
regvtotions. Prepared a b iologicol assessment of the potential effects of the 
proposed project to listed threatened and endangered species. inclvding Stetter 
sea Hon. Hvmpback whale. as well a.s Forest Service sensitive plants and animals 
to fvllillthe consvltation requirements of ESA. 

• Imperial Covnty and Imperial County Air Pollution Control District. Imperial 
County. CA-Co-authored a declaration submitted to the Sacramento Superior 
Court extending a stay of the Imperial Irriga tion Distric t 's Quantification 
Selllement Agreement for transfer conserved water from the Salton Sea to the 
Son Diego Water Avlhorily and others on the grovnd.s that actual impacts 
stipulated in the CEQA EIR/ EIS documents to biological resources ore greater 
than those projected. The declaration provided a comparison of the current 
observed elevation and salinity levels with the EIR/EIS projected base~ne levels 
and project impact analysis to determine if the water transfers hove led to o 
reduction in the Salton Sea elevation and salinity increases beyond that 
projected. which may be in violation of the mitigation meosvres and Stole Water 
Resources Control Boord orders. 

• Port of Seattle, Sea-Tac International Airport Master Pion Update EIS, SeaTac. 
Washington- Prepared multip le sections for the NEPA/SEPA EtS for the 
controversial Port o f Seattle. Sea-Tac Interna tional Airport Third Runway project. 
Lead avthor on the fisheries a nd biotic communities. water quality section. the 
wa ter quality subsection of the human health section. and the flood plains 
section responsible for identifying existing conditions. potential impacts. and 
appropriate mitigating measures. Calcvtated sediment loading for existing and 
proposed conditions using the Revised Universal Soil Loss Equation. The EIS 
svccessfully withstood substantial scrvtiny and protracted legal challenges and 
the project has now been completed. 

PROFESSIONAL AFFILIATIONS & ACTIVITIES 

Member. Society o f Wetland Scientists 

Member. Ecological Society of America 

SELECTED PUBLICATIONS 

Luchessa. S. 2010. Using wetland creation. restoration. and preservation for developing 
carbon offsets in wetlands. National Wetlands Newsletter 32(4):12-17.23 

Kutzer. L.. S. Luchessa. S. Cooke. R. Errington. and F. Weinmann; 2001. Characteristics of 
the Low-Elevation Sphagnum-Dominated Peatlands of Western Washington: A 
Community Profile. Part 1: Physical. Chemical and Vegetation Charac teristics. 
Fvnded in port by a grant from the U.S. Environmental Protec tion Agency. Region X. 
Seattle. w A. 

Costene. A.J .• S.A. Luchessa. c. ConoDy, M. Eme11. E.D. Metz. s. Meyer. and M. Witter. 
1992. Wetlands Mitigation Banking. Washington Stale Department of Ecology. 
Pvblication No. 92-12. Olympia. 
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luchesso, S.A .. 1990. Soluble Reactive Phosphorus Concentrations in the Upper Clark 
Fork River. Montano: A Study of the Contributions from Two Nonpoint Sources of 
Sediment. Masters thesis, University of Montano. Missoula. MT. 

luchesso, S.A .. and R.P. Kromer, 1989. Natural Lorge Woody Debris loading for Selected 
3rd and 4th Order Streams in the loto and Bitterroot Notional Forests. Pages 4-35 in Y. 
Vodeboncoeur, S.A.luchesso. and R.P. Kromer, editors. Rsheries Habitat and 
Aquatic Environment Monitoring Report: Bitterroot. Dee~odge and lolo Notional 
Forests 1987 and 1988. U.S. Deportment of Agriculture, Forest Service, Missoula, 
Montano. 

Hastings. S.J .. S.A. Luchesso, W.C. Oechel. and J.D. Tenhunen, 1989. Standing Biomass 
and Production in Water Droinoges of the Foothills of the Phillip Mountains. Alaska. 
Holorctic Ecology. 12:304-311. 
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Table 1 · ESA listed and sensitive species in Drakes Estero -
Species Name Status 

Common Name Scienti fic Name Fed State Work Restrictions 

Coho salmon- Central June 15 to October 15 

California Coast ESU Oncorhynchus kisutch E E (anadromous fish migration) 

Steelhead - Central June 15 to October 15 
California Coast ESU 0 . mykiss T None (anadromous fish migration) 

Choradrius alexandrinus only existing habitat available, 

Western snowy plover nivosus T None no documented nests present 

March 1 to June 30 

Harbor Seal Phoca vltulina MMPA None (pupping season) 

Elephant Sea l Mlroungo ongustirostris MMPA None none 

February 1 to August 31 

Migratory Birds multiple None None (Migratory Bird Treaty Act) 
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Eelgrass habitat In Drakes Estero from 1991 (A) to 2007 (8). Aerial photography shows a 
doubling of eelgrass habitat In sixteen years. Red = the location of oyster racks (7 acres). 
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I, Laura Moran, declare as follows: 

I. I have over 26 years of experience dealing with coastal development projects in 

3 the United States; 18 years in California with an emphasis on the San Francisco Bay Area. I am a 

4 wetlands and permitting specialist and Senior Biologist with Environ International Corporation. I 

5 routinely direct, manage, and conduct a broad range of multi-agency permitting activities 

6 including, wetland delineation and resource studies, biological resource inventories, special-status 

7 species surveys, enviwmnental impact assessments, and create environmental monitoring plans for 

8 mitigation and construction projects for a variety of public and private sector clients throughout 

9 California. Further details of my experience can be found in my CV provided in Exhibit I. The 

I 0 following facts are based on my own personal knowledge and, if called as a witness, l could and 

11 would testify competently thereto. 

12 2. Proposed Onshore Personal Property Removal: DBOC's personal property in the 

13 onshore RUO and SUP area includes a 24' x 8' office trailer, five fiberglass shellfish setting tanks, 

14 a 40' x 8' cannery container, 40' x 8' equipment storage shed, shellfish culture equipment, a 20' x 

15 20' open sided shed, 12 picnic tables, two septic systems, and a water well. After removing all 

16 personal property inside, the office trai ler, the cannery container, and the equipment storage 

17 containers would be loaded on flatbed semi-trailers with a crane and hauled away. This process 

18 would take approximately three business days. Removal of the shellfish setting tanks would 

19 require the use of a track-mounted hydraulic excavator to remove the tanks and load onto dump 

20 trucks for disposal in the landfill. This process would take approximately two business days; 

21 however, it would take more time to remove all underground piping connected to the setting tanks. 

22 The sett ing tank removal will result in ground disturbance near a known archaeological site. 

23 Septic systems will need to be properly abandoned by pumping tanks, removing pumps, filling 

24 with sand, covering with topsoil, and installing erosion control. The water well will be filled with 

25 pea gravel and capped with concrete. Concrete slab and well enclosure will be demolished and 

26 removed from the site. After all required permits are obtained, removal of onshore personal 

27 property would take approximately two weeks. Removal of personal property likely will require 

28 
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federal, state, and local agency permitting that will prevent DBOC from taking action until such 

2 permits are acquired. 

3 3. Proposed Oyster Rack Removal Using DBOC Equipment: According to Drakes 

4 Bay Oyster Company (DBOC) President Kevin Lunny, there are 95 oyster racks in Drakes Estero, 

5 which comprise a total of approximately 2SO,OOO board feet (ft) of treated wood. There are an 

6 estimated 4,700 posts, according to the FEIS. Posts are connected to each other by 10-foot-long, 2 

7 x 4 rails at top and bottom, with the bottom rails buried in the sediment. The oyster racks would 

8 be removed using a chainsaw to cut the legs and rails into manageable units and lifted out of the 

9 substrate using a hoist (powered by an electric motor and supplied by a generator) mounted on a 

10 barge towed by one of DBOC's two oyster skiffs. The skiffs would be anchored to the bottom 

II substrate by two anchors during this effort. Using the proposed methods, it is anticipated that each 

12 rack (a total of95) will take a minimum of3 days to remove, or a total of285 days within 

13 approximately 66S calendar days, assuming good tides and weather conditions. It is important to 

14 note that this does not account for periods when removal work may be restricted due to the 

1S presence of sensitive life stages for protected species period between March I and October IS due 

16 to harbor seal pupping (March I to June 30), anadromous fish migration (June IS to October IS), 

17 and the Migratory Bird Treaty Act (February I to August 31). See Table I provided as Exhibit2. 

18 4. Permitting and Agency Coordination: Based on my professional experience, the 

I 9 dismantling and removal of the existing Drakes Bay Oyster Company (DBOC) production facility, 

20 including remnants of former shellfish production activities, would likely require interagency 

21 regulatory permitting and coordination. The dismantling of the shellfish facility may require an 

22 extended period oftime based on tidal, weather, and potential migratory/resident species 

23 disturbance implications which have not been considered in environmental impact analyses to 

24 date. In add ition, the use of heavy machinery (e.g. crane, boom, and/or hoist) may be required to 

25 remove existing in-water, over-water and near shore structures. Penn its currently held by DBOC 

26 only cover operation and maintenance activities and do not cover decommissioning/deconstruction 

27 ofthe shellfish facility. Potential regulatory agency pennitting and coordination are further 

28 described below. 
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5. U.S. Army Corps of Engineers: Clean Water Act (CWA) Section 404 Individual 

r Nationwide Penn it compliance may be required for deconstruction activities occurring in 

avigable waters and/or adjacent to wetlands. 

6. Regional Water Ou.ality Co.ntrol Board CRWOCB): The Porter-Cologne Water 

Quality Act (Cal. Water Code, Sections 13000 et seq.) was enacted in 1969 to preserve, enhance 

and restore the qual ity of California's water resources, and ensure their proper allocation and 

efficient use of the benefit of present and future generations. The Act established the State Water 

Resources Control Board (the California Water Board) and nine Regional Water Quality Control 

Boards as the principal State agencies with the responsibil ity for protecting water quality in 

California. Under the Act, the Water Board has the ultimate authority over State water rights and 

water quality policy, and the regional boards oversee water quality on a day-to-day basis at the 

regional level by detennining the beneficial uses for all water-bodies within their jurisdiction, 

establishing and enforcing water quality standards for surface-and groundwater, and taking actions 

needed to maintain the standards by controlling point and non-point sources of pollution. The 

Shellfish Act of 1993 established the requirement that the Regional Board form a Technical 

Advisory Committee to investigate sources of pollution in threatened shellfish areas. 

7. CWA Section 401 Water Quality Certification may be required for deconstruction 

activities having temporary and/or permanent impacts to water quality with in Drakes Estero. 

Other coordination with RWQCB may be required for deconstruction activ ities impacting isolated 

wetlands and/or other waters of the-State in addition to regulatory coordination with CDFG for 

water pollution considerations. 

8. Californ ia Department ofFish and Game (CDFG): In addition to required 

coordination with CDFG which oversees shellfish cultivation, a 2081 Incidental Take Permit 

(California Endangered Species Act (CESA)) may be needed for the effort to dismantle the DBOC 

operation. The Depattment also oversees water pollution pursuant to Section 5650. Fish and 

Game wardens are authorized to issue citations for spills or discharges of any substance(s) 

considered deleterious to fish and wild life. Violations are punishable as provided in Sections 
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12000-12002. Fish and Game staff report chronic (sub-lethal, long-term) water pollution 

2 condit ions to RWQCBs and cooperate in obtain ing corrections or abatements to the condition. 

3 9. United States Fish and Wildlife Service CUSFWS): There are multiple federal and 

4 state listed special status plant and an imal species documented to occur in the immediate vicinity 

5 of the DBOC including but not limited to: San Bruno elfin butterfly, western snowy plover, 

6 tidewater goby, coho salmon, steel head, California clapper rail, California red-legged frog, 

7 Myrtle's silverspot, California freshwater shrimp, Sonoma alopercurus, robust spineflower, 

8 Sonoma spineflower, Baker's larkspur, golden larkspur, beach layia, Tidestrom's lupine, and 

9 showy rancheria clover. Both land and water based dismantling activities have the potential to 

I 0 impact these species. Breeding and nesting habitat of these species is protected and requires 

II significant setbacks and restrictions on noise and vibration that could disrupt breeding and nesting 

12 activities. For example, a typical protection buffer from known clapper rail habitat is 700 feet. 

13 Other work window restrictions include: June 15 through October 15 for Coho salmon and 

14 steelhead during anadromous fish migration and March I through June 30 for harbor seal pupping 

15 season. In add ition to special status species, all migratory and resident bird species are protected 

16 during nesting and breeding season, under the Migratory Bird Treaty Act, which extends from 

17 February I to August 31. Section 7 Consultation under the Federal Endangered Species Act 

18 (FESA) may be needed in order to safeguard special status species during the DBOC dismantling. 

19 Protection and mitigation measures for proceeding with the DBOC dismantling project would need 

20 to be detennined through consultation with USFWS. Depending on the level of consultation 

21 required and any subsequent focused survey requirements, consultation may take anywhere from 6 

22 months to 2 years or more. 

23 10. California Coastal Commission CCCC): Per the Coastal Zone Management Act of 

24 1972 (16 U.S.C. § 1451, e.t seq.), a Coastal Development Pennit will likely be required for the 

25 DBOC operation dismantling process. The CCC retains permanent coastal permit jurisdiction 

26 over development proposed on t idelands, submerged lands, and public trust lands, and the CCC 

27 also acts on appeals from certain local government coastal penn it decisions. The CCC reviews and 

28 approves any amendments to previously certified LCPs. 
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11. National Oceanic and Atmospheric Administration CNOAA)!Gulf of the. Farallones 

2 National Marine Sanctuary CGFNMS): GFNMS has been vested with the authority, in accordance 

3 with the National Marine Sanctuaries Act (NMSA) of 1972 (16 U.S.C. § 1431, et seq.), to provide 

4 comprehensive and coordinated conservation and management of 948 square nautical miles of 

5 near-shore and offshore waters of the eastern Pacific. A complete spectrum of marine habitats 

6 ranging from unique inland estuarine, to intertidal, pelagic, and deep oceanic environments is 

7 found within the Sanctuary. These productive marine environments support an abundance of living 

8 resources including: at least 36 species of marine mammals; 54 species of breeding birds; and 25 

9 threatened or endangered species. 

10 12. In 198 1, NOAA determined that these offshore areas contain exceptional natural 

I I resources, and that these waters around the Farallon Islands and along the mainland coast of the 

12 Point Reyes Peninsula between Bodega Head and Rocky Point deserved special recognition, 

13 protection, and designation as a national marine sanctuary. 

14 13. National Marine Sanctuary CGFNMSl: Tidal Flushing: Potential cultural 

15 eutrophication of the Estero is in part dependent on hydraulic residence time (HRT). HRT is 

16 directly proportional to tidal flushing, which is related to freshwater inflow, tides, currents, as well 

17 as wind and waves. Additional and existing nutrient loading into the system is unlikely to be 

18 tidally flushed out of the system, particularly in the upper arms of Drakes Estero, which are more 

19 poorly flushed than other portions. The total removal and disruption of sediment underneath 

20 growing areas will add nutrients to the Estero. In addition to the nutrient load from the shellfish 

21 removal, upland sources of nutrients that flow to the Estero will no longer be controlled after the 

22 oysters are removed. Removal of the DBOC shellfish represents an approximately 30% Joss of 

23 filtration capacity, which is likely to push the system toward cultural eutrophication. 

24 14. National Marine Fisheries Service (NMFS): NMFS has jurisdiction over eelgrass 

25 beds and has recently drafted a new mitigation policy which would extend NMFS jurisdiction to 

26 include all vegetated eelgrass area plus a buffer of I 0 meters (30 feet). The dismantling of the 

27 DBOC operation would involve potentially extensive disturbance and/or destruction of eelgrass 

28 beds during the dismantling of the oyster racks. 
STOI!L R IVES LLP 
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15. Bay Area Air Quality Management Distdct CBAAOMD): It is anticipated that 

2 there will be increased emissions from DBOC dismantling activities. Sources would include but 

3 not be limited to: ho ist and generator, chain saws, boat trips, and truck trips. The current E!S did 

5 

6 

7 

8 

9 

10 

4 no evaluate the use of diesel fuel equipment during DBQC dismantling activities. In the State of 

California, diesel exhaust is considered a Toxic Air Contaminant (TOC) due to its carcinogenic 

properties. Under BAAQMD guidel ines, CEQA analysis is required for any potential TOC release 

to nearby sensitive receptors. DBOC may need to obtain both an Authority to Construct Permit 

and a Permit to Operate in order to comply with BAAQMD air quality standards. Emissions 

analysis and coordination with BAAQMD is anticipated to take a minimum of 180 days once a 

C.Qmplete application is fi led. 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

16. In addition to those regulatory agencies listed above, additional permitting and 

c.Qordination may be required for dismantling of the DBQC operation by other agencies involved 

with vessel management, habitat, and water quality issues including but not limited to: , California 

Department of Boating and Waterways, California Department of Public Health, United States 

Coast Guard, and the United States Environmental Protection Agency. 

17. In my experience it is common for initial inter-agency coordination, to determine 

potential regulatory issues and establish agency roles, to take approximately 120 days. Additional 

time for permit coordination and compliance is then required once agency roles and permit 

requirements (including NEPA/CEQA considerations) have been determined. 
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1 I declare under penalty of perjury under the Jaws of the United States and the State of 

2 lifornia that the foregoing is true and correct 

3 xecuted this 201h day of December, 2012 in Novato, California 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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EXPERTISE 
RegJ.cJory PermiNing 

NEPA/CEQA Techn;ool 
Reporting end lmpoct 
Aoolysis 

We~ond Delineo:icn 

Hobilot tv'Qnogement, 
Res.biolion, /v\iligotion ond 
Monitori flg Pions 

Environmental PermiHing 

Biological Assessments and 
Bosetine Sludies 

CREDENTIALS 

BSIA/MJP Degree 
Program, City Univ~mily o! 
NowYO<k 

BS B;ology, St l owr"""' 
University 

Hobilol E>.QI,oHoo 
Procedure IHEP) 
Ccrhfic-Oiioo, US ftSh ond 
Wildlife Service, .AI!choro~e 
Alc.ko 

Werlc:md Del·neolion 
Ce!ti lico!ion, Ruts8fs 

Univef$ily 

W e!lond Reslaa tion, 

Enho:leemem ond 
Con.struclion, Environmental 
Concern, Sr. Mchocl>. MD 

Soc;ely ol Werlond 
Sderuisls 

Assodotloo of Envlronmef'!IO! 
Ptol..,;onol• 

Colffornlo Not!vc flo;'\1 

Society. Morin Chop~r 

Hazardous Mclefiol 
Hondling Training 

CERT, Amerioon Red Cross 
Fh>IA;d end CPR 

NAUI O pen W o'-Gr Scuba 
Cenlficotlon 

••••• 

Laura Moran 

Sr. Manager/Sr. Biologist 

Louto M.oron i~ o Senior Biologist ond lv\ano.ger at ENVIRON', wilh over 26 yeors of environmental 

consuiHn.g expe;;ence ;n bo1h b;ofogy and praiecJ mcnogemenl. Ms. ~"'=>ron ho> d irecled, managed, 

ond cooducled o b<ood range of mvh;-ogency permilling ocliv!lies including walland delineolion ond 

resource s!udles, biological reso\Jfce inven!o1ies, specio~slolus species surve-ys, environmental impact 

analyses, and environmenbl monitoring pions for miligolion ond conS:rucllon proiects (()( o votiely of 

peblic and privole sector d ;enls on botn lhe eo•l ond w<osl coools. Ms. MO<on hos o lhorough 

underslond;ng ol CEOA ond NEPA, bolh ~ole ond federal endongeted specie> ocls, end SI.Oie ond 

federal regvlations or.d permlls involving biological and woie/ resoorces. She has wor~ed on o 
wide YOriely of compkJx, muhi·jurisdidionol ond environmenlol compliance projects, invo!...ing Elflt 
end EIS ccmplionce documenl:otion os we!l os mulli-ogency consvltolion, reporting oOO permil 

opplicot;on preporolion for projects in lhe easlern and western Uni~ Siotos. Ms. Moron maintains 
on excellent topport with siOie ond federal resource agencies. Her professionol specio!ty indudes 

multip'.e ospocl.s of environmental studies ond analyses, wedond delineation, restoration ond 

mitigation design in support of environmenlol compliance ond permiHing. 

EXPERIENCE HIGHUGHTS 

• Currently p<ov;d;ng lechn;ool ond slroleg;c guidance for b;olog;col ond hydrological reoourC<!> 

componen~ of ;o;nl CEQA/NEPA environmentol rev;ew and regulolory perm;u;ng fot o green 

wosle fo energy biofuels projecl in sovtherh California. ?roiectto be bcoted on inert londfill oOO 
active sond and gJOvel quarry regulated under SMAAA Permining lead for confidential private 
dienl currenrly seeking quoHficoHon foro federal U.S. Depo~menl of Energy (USOOE) loon 

guoron:ee !hot requires NEPA compliance. 

, Currenlly managing odopiolloo portioo ol 1he Climole Miligarico ond Aclop1o1;oo Pion (CMAP) for 

:he Port of Son Diego. Project involves eX~ensive analysis of lend uses wirhin Port jurisdiction 

relative to seo lo\<e! rise and olher polentiol impacts associated with dimote change. M initial 

vvlnetobHily o•sessmenl is underwoy lo ;den~ly high r;sk oreos. The CMAP w;ll be appended lo 

the Port's Mosier Pion ond will be u•ed lo gu;de lhe CEQA ond NEPA p<oces• for fulure Pori 

projects. 

• Cl.lrrently managing preporolion of regulolory agency permil applicolions to US Army Corps of 

Eng;neers (USACOE), Col;fom;o Deporlmenl of F;sh ond Gome ICOFGI. US F;sh ond W;!JI;fe 

Se"';ce, Reg;onol Wolet Ouoli1y Conlrol Boord (RWQCB), CoHforn;o Ccoslol Comm;soioo 
(CCC), ond Son frcnc;>eo Boy Con5eiVCiion ond Oevelopmetll Commission (SFBCOC). Muhiple 

rxojecls. 

• Recen!y monoged preporol;on of b;ologicol porHoos of PES ;n support ol o lederol T;ge; II Gronl 

Applicollon submlltol by the Son Francisco Redevelopment Agency fot the infrosttucture portions of 
the Miss.ion Boy Development oreo. Project implemenbtion will likely require o Minimol lmpacl 
N ES ;n >upporl do Cohron> Colegor;ool Exempl;on delerm;noHon. Moncging N EPA 

compl;once, 80C() ond CCC cOO<d;not;on. The M;ss;on Boy Deuelopmenl projecl ;, lhe lorgesl 

projecJ currently underwoy in the Cily olSon Francisco. 

• Rece-1\lfy comp!eled biological osS&.ssmenl fQ( Section 7, we!1ond delineation and regula*Ory 
agency permitling fOf several segments of dle flood coottol choMel desihotion ond imprcvemenr 

ptoiec~ ;n Heyward, Un;on O ly, ond fremonl, CA. The flood conlrcl proiecl• ;nvolvo '"'-oo 
reconslruc;tion/construc:ioo, channel desiholion and bon~ stobilizolion, dredging, ond desiltotion 
bo.sin moinl<lfloncc. fulvre lo•ks indude o sy~e marsh eohoncemonl pion. The flood 
control proje<:ts ore pcrl of the Soufn Boy Soli Pond Restoration Project. Key biological issu& 

include fr-e-shwater and tidal wetlands, muhiple special $k:Jivs species, wes!ern pond turtle, po!lid 
bol, •leelheod ond Ch;nook rol:non. 

EN V I RON 



Case4:12-cv-06134-YGR Document35 Fi led12/21/12 Page12 of 13 

EXHIBIT 2 



Case4:12-cv-06134-YGR Document35 Filed12/21112 Page13 of 13 

Table 1 ESA listed and sensitive species in Drakes Estero . 
Species Name Status 

Common Name Scientific Name Fed State Work Restrictions 

Coho salmon - Central June 15 to October 15 

California Coast ESU Oncorhynchus kisutch E E (anadromous fish migration) 

Steel head- Central June 15 to October 15 

California Coast ESU 0. mykiss T None (anadromous fish migrat ion) 

Chorodrius olexondrinus only existing habitat available, 

Western snowy plover nivosus T None no documented nests present 

March 1 to June 30 

Harbor Seal Phoco vitulino MMPA None (pupping season) 

Elephant Sea l Miroungo ongustirostris MMPA None none 

February 1 to August 31 

Migratory Birds mult iple None None (Migratory Bird Treaty Act) 
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I, Richard Steffel, declare as follows: 

2 I. I am a Principal at ENVIRON International Corporation, specializing in 

3 nvironmental impact assessments related to air quality and environmental noise. The following 

4 acts are based on my own personal knowledge and, if called as a witness, I could and would testify 

5 

6 

mpetently thereto. 

2. 1 have a BA in Anthropology from Georgia State Un iversity (1975) and an MS in 

7 nvironmental Studies from the University of Montana (1981). I have more than 30 years of 

8 xperience conducting air quality and/or environmental noise impact and mitigation assessments. 

9 my CV is attached as Exhibit I to this document; a list of references cited in this Declaration is 

I 0 ttached as Exhibit 2). 

II 3. Proposed Onshore Personal Property Removal: DBOC's personal property in the 

12 nshore RUO and SUP area includes a 24' x 8' office trailer, five fiberglass shellfish seuing tanks, 

13 40' x 8' cannery container, 40' x 8' equipment storage shed, shellfish culture equipment, a 20' x 

14 0' open sided shed, I 2 picnic tables, two septic systems, and a water well. After removing all 

15 ersonal property inside, the office trailer, the cannery container, and the equipment storage 

16 ntainers would be loaded on flatbed semi-trailers with a crane and hauled away. This process 

17 ould take approximately three business days. Removal of the shellfish setting tanks would require 

18 e use of a track-mounted hydraulic excavator to remove the tanks and load onto dump trucks for 

19 isposal in the landfill. This process would take approximately two business days; however, it 

20 ould take more time to remove all underground piping connected to the setting tanks. The setting 

21 ank removal will result in ground disturbance near a known archaeological site. Septic systems 

22 ill need to be properly abandoned by pumping tanks, removing pumps, filling with sand, covering 

23 ith topsoil, and installing erosion control. The water well will be filled with pea gravel and 

24 pped with concrete. Concrete slab and well enclosure will be demolished and removed from the 

25 ite. After all required permits are obtained, removal of onshore personal property would take 

26 pproximately two weeks. Removal of personal property likely wiJI require federal, state, and.local 

27 gency permitting that will prevent DBOC from taking action until such permits are acquired. 

28 
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4. Proposed Oyster Rack Remoyal Using DBOC EQuipment: According to Drakes 

2 ay Oyster Company (DBOC) President Kevin Lunny, there are 95 oyster racks in Drakes Estero, 

3 hich comprise a total of approximately 250,000 board feet (ft) of treated wood. There are an 

4 stimated 4,700 posts, according to the FEIS. Posts are connected to each other by I 0-foot-long, 2 

5 4 rails at top and bottom, with the bottom rails buried in the sediment. The oyster racks would be 

6 cmoved using a chainsaw to cut the legs and rails into manageable units and lifted out of the 

7 ·ubstrate using a hoist (powered by an electric motor and supplied by a generator) mounted oo a 

8 arge towed by one ofDBOC's two oyster skiffs. The skiffs would be anchored to the bottom 

9 ubstrate by two anchors during this effort. Using the proposed methods, it is anticipated that each 

I 0 ack (a total of95) will take a minimum of3 days to remove, or a total of285 days within 

II pproximately 665 calendar days, assuming good tides and weather conditions. It is important to 

12 ote that this does not account for periods when removal work may be restricted due to the presence 

13 f sensitive life stages for protected species period between March I and October 15 due to harbor 

14 ·eal pupping (March I to June 30), aoadromous fish migration (June 15 to October 15), and the 

15 · gratory Bird Treaty Act (February I to August 31 ). See Table I provided as Exhibit 3. 

16 5. Heavy Equipment for Oyster Rack Removal: Alternatively, if the removal process 

17 s to be completed within a shorter timefi'ame (and not including the time required for acquiring 

18 ecessary permits for such operations), the oyster rack demolition and removal would require the 

19 se of additional heavy equipment. Information provided to Dr. Robert Abbott by Mr. Mark 

20 utton of Dixon Marine Services regarding the methods and equipment that would be required tor 

21 emoval to occur within a shorter time period indicates that the methods would be similar to those 

22 evin Lunny has proposed, but the shorter time period would necessitate the use of more and 

23 eavier equipment. The additional equipment would need to be secured, which would involve 

24 inking steel barges together and loading a I 00-200 ton crawler crane onto the barges. 

25 dditionally, in order to secure the barge-crane system to the bottom, spuds would be pushed deep 

26 nto the sediment. A diesel pusher boat with a large prop would be employed to push the barge-

27 rane system out to the racks. 

28 
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6. Airbome Nojse Sources associated with Oyster Rack Removal: Removal 

2 perations using such equipment would result in airbome noise that would vary with the 

3 ombination(s) of equipment in use at any one time and with distance from the source(s) to the 

4 oise receiving location(s). Noise from individual equipment and from combinations of equipment 

5 ould result in fairly high sound levels, audible at great distances compared with existing 

6 ackground levels and with noise from normal oyster farm operations. 

7 7. Typical gasoline chainsaws can generate noise a level of about 85 dBA (Lcq) at a 

8 istance of about 50 feet (size not specified, FHW A 2008). A crane also can generate a level of 

9 5 dBA (Lcq) at a distance of about 50 feet (capacity not specified, FHWA 2008). And an electrical 

l 0 enerator, as could be used to power an electric hoist (instead of a large crane), can generate noise a 

II eve! of about 73 dB A (Lcq) at a distance of about 50 feet (size not specified, FHW A 2008). Use of 

12 ither of the two existing DBOC skiffs (with 20-hp and 40-hp outboard engines) would generate 

13 evels of noiRe of about 60 dB A (Lcq) at SO feet (ENVIRON 2011 ). A diesel-powered pusher boat 

14 vould also generate noise, but such noise might be reduced by the engine enclosure; in the absence 

15 freadily available data, this specific source was not considered further. 

16 8. Airbome Noise Levels associates! with Oyster Rack Removal: The use of engine-

17 wered equipment associated with removal of the rack structures would generate noise. 

18 ovement of barges using either the existing small skiffs or a larger pusher boat would represent 

19 nobile sources that would not be present for very long in any one place and unlikely to result in 

20 levated sound levels. The highest sound levels would result during use of one or more chainsaws, 

21 generator to power an electric hoist, or a crane (instead of a hoist, so without a generator), 

22 ·pecially a diesel -powered crane. The loudest sound levels would occur during periods when the 

23 hainsaw(s) and (whichever) lift equipment were in use simultaneously. 

24 9. I used the FHWA Road Construction Noise Model (RCNM) to estimate the 

25 wnulative sound levels from several scenarios of operations (FHW A 2008). These are reported 

26 elow. Use of more than one chainsaw at a time would result in higher sound levels than discussed 

27 elow. 

28 
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I 0. Removal Noise Using DBOC EQuipment (as proposed by Kevin Lunny): Use of 

2 electric hoist, a generator to power the hoist, and one chainsaw would result in sound levels 

3 ominated by chainsaw noise. Assuming an 85% use factor for the chainsaw and 90% use factor 

4 or the generator, this combination of equipment would result in hourly noise levels (L..q) of about 

5 5 dB A at 50 feet, about 65 dBA at 500 feet, and about 59 dBA at 1,000 feet. As a result, any 

6 ayakers, hikers, or birds and mammals within about 7,500 feet of the rack removal operation 

7 'ould be subjected to airborne noise levels higher than the 40-42 dBA (L..q) average existing 

8 aytime background sound levels (Volpe, 2011 ). 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

II. Removal Noise Using Heavv Equipment: Use of a large barge-mounted crane and 

ne chainsaw would result in sound levels dominated about equally by chainsaw and crane noise. 

ssuming an 85% use factor for the cbainsaw and 75% use factor for the crane, this combination of 

uipment would result in hourly noise levels (l.eq) of about 87 dBA at 50 feet, about 67 dBA at 

00 feet, and about 61 dBA at 1,000 feet. As a result, any kayakers, h ikers, or birds and mammals 

ithin about 1 0,000 feet of the rack removal operation would be subjected to airborne noise levels 

igher than the 40-42 dB A (Leq) average existing daytime background sound levels (Volpe, 20 II). 

f the accelerated removal schedule required the usc of one or more additional chainsaws, the 

lting cumulative noise levels would be higher, and the potential area of impact larger than 

stimated above. 

12. Conclusions: Removal of the oyster racks would result in higher sound levels than 

y associated with normal operation of the oyster farm. Use of the equipment associated with 

evin Lunny's proposed system for removal (i.e., small boats, an electric hoist, and one or more 

hainsaws) would result in lower levels of noise, and thus a smaller overall noise "footprint," than 

ould the use of additional larger equipment (i.e., a push boat and a large barge-mounted crane) 

ssociated with an accelerated removal schedule. However, the longer extraction schedule would 

esult in a longer period of time during which there would be a potential for noise impacts, i.e., 

bout 285 days over 22 months (665 calendar days), assuming no delays in removal operations. 
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I declare under penalty of perjury under the Jaws of the United States and the State of 

2 alifomia that the foregoing is true and eorrect. 

3 

4 xecuted this 20th day of December, 2012, in Lynnwood, Washington. 

5 

6 

7 

8 

9 

10 

II 
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,., ENVIRON 

Richard Steffel I Principal 
lynnwood, Washington 
+ 1 425 412 1808 I rstelfel@environcorp.com 

Richard Steffel has over 30 yeors of experience evaluating environmental impacts and possible mitigation measures 
related to mobile and areo sources of air pollution. His experience includes 19 yeors conducting transportation and 
general conformity assessments under slate and federal air quality rules lor o variety of transportation projects, 
transit and tronsit·oriented development projec~ and new and redevelopment projects that required project-level oir 
quality conformity assessments. Additionally, he has over 20 years of experience conducting and managing o wide 
variety of environmental noise compliance, impact and mitigation assessments. These hove included numerous 
evaluations of roadway, transit and development projects which hove hod to comply with stole and local noise rules 
and/ or federal and slate noise impact and mitigation criteria eslablished by the federal Transit Administro·tion, the 
federal Highway Administration, the Deportment of Housing and Urban Development and various western slate 
transportation agencies. Additionally, he hos conducted numerous air and noise studies lor new and modified 
marine shipping and repair facilities, including cruise ship homeports, container terminals, commodity export 
terminals and intenmodol shipping facil ities. Mony of these air quality and environmental noise studies included 
reviews and documentation required by the Washington Slate Environmenlal Policy Act and NEPA 

EDUCATION 

198 1 11/.S, Environmental Studies. University of Montano lAir Quality/Energy Conservation) 

1975 SA, Anthropology, Georgia S·ate University !Ecological Anthropology) 

EXPERIENCE 

Noise lmpoct/Compliance/Mitigotion Assessments 

• TerminalS IT·SI Container Equipmeni-Hondling Noise Mitigation Assessment, Port ol Seonle, WA. Princ:pol ·n 
charge, project manager, and primary investigator in equipment noise reduction study. Effa<ts focused on backup 
alarm noise from contoiner·hondling equipment at T·S. ond included sound level meosuremen·s to assess the 
audibility of these safety devices, and recommendations lor using quieter devices 10 reduce noise levels received 
01 off·sile residentiollocotions. 

• Train Yard No•se lmpocl and Mitigorion Assessment, Equl$1or Chemicals, Moms, Ulioois. Principal in charge and 
projecr manager lor o norse complia nce, impact, and mltrgotion assessment of a new roil storage yard at on 
existing chemical manulocturing plant. The review included multi-day sound level meosuremenls both on site and 
neor noise·sensitive residential receivers in the vicinity, ond CadnoA noise modeling to consider the changes in 
the acoustic environment due 10 the new roil yord. In oddition to proiecting ofhite roil yard noise levels, the 
modeling also considered the ellediveness of us:ng oo·se barriers near poo'ons of the faCility property boundary 
to obstruct noise "onsmission to oil-site receivers. The mitigot'on onolys~ odd ~onally used CodnoA 10 assist in 
defining the plocement, length, ond height of two noise barriers, including use of o berm/wall combination to 
achieve o greater overall height. These noise analyses wete documented in o technical report provided to the 
client. 

• Seot!le Sleom Fuel Change Project, Seattle S.eom, Inc., Seotrle, WA. Project manager and principal invesigo~a< 
far the air quality and noise impact review of proposed fuel chonge ol existing facility. Noise analysis focused on 
the design ond noise sources associated with the new wood fuef.hondling building to assess compliance with 
oppliooble noise rules. 

environcorp.com 
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• Southwest Recycling end Transfer Station, Snohomish Caunly Solid Waste, Maun~oke Terrace, WA. Project 
manager and principal investigator far noise compliance and mitigation assessment of operational transfer station 
to recommend means to reduce noise received on nearby propedies. Included source end ambient measurements 
In !he area end noise modeling to assess po:entiol noise reduction treatments. 

• Tocamo NarrCMIS Bridge 2<1th Street Elec.~anic Tall 01l"Ramp Project, WSOOT, Gig Horbac. WA. Project 
manager and princ1pal investigo•or far the analysis to cans"='er the need far supplememol na•se miligolian 
assessment for potential traffic noise lmpacls at residential receivers effected by the larger Tacoma Narrows 
Bridge Project. Analysis refuted previous determination of the lack of feasible and reasonable mitigation to shield 
affected from high levels of traffic noise by proving mitigation could work ot o reasonable cost. 

• Oso Grovel Pit Noise S~ies, Green Craw, Inc., Snohomish Caunly, WA. Principal in charge for ongoing 
support relcl'ed •a na.se issues from operotian end expansiOn of the focir.ty. Project hos included numerous sound 
level measuremen!S to document existing ambient condlllons near the grovel pit's initial end relocated access 
rood, and continuing consulting end expe~ testimony before hearings examiner end monitoring related to the 
conditional use permit conditions for the fociliiy. 

• Floor Gloss Manufacturing Plant, Cardinal Gloss lnduslries, Napavine, WA. Project manager ond principal 
inves:.gotor of enviranmentol noise implications of :he development of o Root glass manufoc'Vring fociliy in lewis 
Caunly, WA. Analysis included measurements of existing sound levels at representative sensitive receiving 
locations in areas. Potential impacts from operofionol noise included Oll"Sile truck traffic and idling, on·sile train 
movements, focilily noise. on·site materiel handling, and on on-site electrical substation. Evaluated noise from 
these sources using the FHWA Traffic Noise Madel, the Environmental Noise Model, end specialized 
colculofons. Cans dered projected lvttJre sound levels both in relation to rhe counly noise limits and with regard to 
!he po•entiol for noise impocls due 10 changes in the exlsfng acoustic environment. Anolyss also 81101uated 
pa·entiol noise reducing m:fgo~on in the forms of operational changes and na:se barriers for several potentially 
problematic noise sources. findings summarized in the Final EIS for the project. Also testified In the successful 
defense ollhe EIS during on administrative appeal. 

• Grovel Truck Noise Assessment, Canyon Resources, Puyallup, WA. Contributor. Developed noise monitoring 
pralOCOI and ponicipated in ini''al sound level measurements of compliance ol grovel pit haul truck traffic noise 
levels wilh opr.licoble caun:y nighttime noise limils. Conducted noise mitigation analysis end 00/ersow subsequent 
sound level measurements to verily compliance. 

• 145th Place Noise Impact/Mitigation Sl\Jdy, Cily of Bellevue, Bellevue, WA. Project manager and senior 
reviewer of noise impact end mitigation sl1Jdy for the widening of 145th Place. 

• ManufocJuring fociliry No:se Compliance Assessment, Confidential Client, Tumwo'et, WA. Project manager and 
principal invesligator for noise compliance measurements b a microchip manufadiJ<er. Evoluotian included 
frequencyspec·fic source sound measurements during experimental operation of the focilily Ia iden~ly po'entiolly 
problematic sources and to assess lhe effectiveness of noise mitigation barriers along the properly line. 

• I 40th Avenue Noise Mitigation Studies, Ciiy of Bellevue, Bellevue, WA. Project manager and principal 
invesf"go'or for the noise impact and mitigation study for the widening of I d(ih Avenue. Assessment included 
extensive mcideling 10 assess potential traffic noise impocls onder Bellevue's noise rule followed by site-specific 
mcideling to evaluate the paren·:al noise reduction benefits of noise barriers along much oltne project alignment, 
Included several meetings w i-h citizen advisory group to explain and discuss findings. Sl\Jdies led Ia construction 
of cost-effective noise barriers along much of !his project area. 

• Medrano Woods Noise Mitigation Study, Homeowners Association. Gig Harbor, WA. Project manager and 
princ'pol inveSJigotor lor review of noise impocl and mitigation assessment related Ia SR·I6/36th Street 

environcorp.com 2 
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interchonge. Anolys's led 10 corutruction of two noise borr'ers de'ermined in p<evious anolyses to be unnecessory 
and ;nelfecrive. 

• Noise Compliance Assessment, Ciry of Kent, Kent, WA. Project manager and p<•ncipol invesfigoto< lex no;se 
compliance assessment of o food distribution fociliry where Iorge trucks idle across the street from numerous 
residential receivers. Assessment led to further studies I by others! to assess and then construct noise borriers for this 
fociliry. 

• Terminal90/91 Noise Compliance Assessment, Port of Seattle, Seo111e, WA. Proiect manager and p<incipol 
investigoto< lor compliance 0$$8$Smem ol noise from refrigero!ed shipping lruch or :he loading dock ol o fish­
p<ocessing focili!y. $~ led to operational chonges at the foolily 'c relocate idling reefer contoiners. 

Marine/Freight Facility Projects (Including General Air Quality Conformity where Applicable) 

• Gateway Pacific Terminal, SSA Morine, Cherry Point, WA. Principal in charge. project manager, and senior 
reviewer for the air quality and environmental noise impact and mitigation assessments for o proposed 54 million 
ton/year commodiry expon/import terminal on rhe Stroa of Georgia, northwest of Bellingham, WA. The 
environmental noise assessment included measurements ol exisling conditions in the p<ojec; viciniry and noise 
modeling U$ing CodnoA 10 consider oll-s''e sound levels relo•ed 10 facility opero·ions. The noise assessment also 
cons dered train operations noise along the rou;e beween lhe railroad mainline and lhe fociliry, and included o 
mitigation assessment fex projectedtroin-hexn noise impacts. The air quoliry review included extensive emission 
inventory development to characterize future operations of transiting and on· site trains, cool and other commodity­
hondling systems, vessels in transit and hoteling, and vessel·looding systems. These emissions were considered in 
an AfRMOD dispers'on modeling analysis that evalualed compliance with ambient air quoliry standards. Results 
of rhese analyses were documented in technical repons review by perm:ning agencies and :he EIS contractors lor 
th·s projeCI. This p<ojecl is ongoing. 

• Puyallup T11bol Terminal, SSA Morine, Port of Tacoma, WA. Princ:pol in chorge. p<ojecl manager, and senior 
reviewer lor the air quoliry and environmental noise impact and mitigation assessments Ia< the modification and 
expansion to develop o 4·benh container terminal in the Port of Tacoma, WA. The environmental noise assess· 
menl included measurements of existing conditions in the project viciniry, source noise measurements of expected 
terminal operations equip<nent, and noise modeling using CodnaA to consider ofhite sound levels related to 
facility operations. The air qual•¥ review included extensive emission inventory development to characterize future 
terminal operations and AfRJ.KX) dispersion modeling 10 evaluate compliance with ambient air quoliry 
standards. Due to !he designa· on of the Tocomo area as nonottoinment for fine porticuio!e moner (PM2.5). the 
review also included extensive review by and interoct.ons with the Puget Sound Clean Air Agency regarding 
emission reduction components included in the project. 

• Weyerhaeuser Pori ol Olympia log·Expext Faciliry, Weyerhaeuser Company. Olympia, WA. Project manager 
and p<incipol investigota< for the air quoliry and environmental noise impact and mitigation studies for a proposed 
log export lociliry. The air quoliry analysis included compilation of worst-rose peak-day and annual vessel and 
log-handling equipment emission inventOries, and AfRJ.KX) dispersion modeling. The analysis assessed potential 
oll'$:·e concentrations of line poniculote macer (PM2 5), which were also used as a surrogate for d'esel porticulo:e 
matter. The na·se study included measurements of ambient levels in the ptaject viciniry, equipment source noise 
measurements in and around on operational log-handling fociliry, and calculations to assess both compliance with 
local noise limits and the potential lor impacts due ro changes in noise levels. 

• Terminal 30 (T-301 Container Terminal Reactivation ond T-91 Cruise Terminal Relocation, Port of Seattle, Seattle, 
WA. Project manager and principal investigator for the air quoliry impact and mitigation assessment and 
environmentol noise impact review lor :his two-port ptaject Air quol;ty analysis included compilation ol de:oiled 
peak-day and annual emission onveniO<ies lex ho.'elling vessels and coniOiner-hondl:ng equipment and houl 

environcorp.com 3 



Case4:12-cv-06134-YGR Document37 Filed12/21112 Page12 of 24 

Richard Steffel 

vehicles. Emissions dolo considered in AERMOD dispersion modeling lo OS$eSS polentiol olf-sile concenttotions of 
both ctilefio a·r polu·on·s and selected roxie cit pollutants. Analysis considered uncon~ofled em<ssions and !hen 
more realistic and controlled emissions based on implemento4on of poniculcte conttof technologies and cleaner 
diesel fuels. 

• Roil/Barge Satellite Ttonsfer Facility, Port of Everell, Everen/Mukilteo. WA. Project manager and principal 
investigator IO< the air and noise studies for the EIS considering establishment of o borgeto-toil transfer facility lor 
oversized containers. Stud'es considered three candidate sites. Air quality analysis included on assessment in 
relation to gene·ol conformity duting conslruction of the locilily and review of the implications of related traffic. 
Noise onolys s included ambient measurement5 in !he vicinity, special considetotion of roil travel and hom noise, 
impact and mitigation modeling, and subsequem testimony during me shoreline petmiHing process fat the facility. 
Subsequent work included development of air quolil'f and noise management pions lor imp!emenlotion during 
construction of the facility, and sound level measurements to assess pile-driving noise levels at nearby eagle nest 
and perch locations. 

• Homeport Cruise Ship Terminal, Port of Seattle, Seonle, WA. Project monoget and principal investigator lor the 
air quality and noise impact and mitigofon analyses for !he proposed development of o tempaory crui$e ship 
homepon terminal or rhe Port's Terminal90/9l and Terminol30 on Elliolt Bcry. Assessmen·s inckxled dispersion 
modeling of !he cruise ship sources and consideration of olf.site troffic-reloted air quolil'f. Provided suppon in late< 
supplemen10l air quality analyses IO< the now operofionol T·30 cruise ship port facility. 

• Pier l Redevelopment Projecl. Pori of Anacortes, Anacortes, WA. Project manager and principal investigator lor 
the air quality and noise impact and mitigation evoluollons lor the EtS for the proposed redevelopment and 
expansion of an existing shipyard on the industrial waterfront. Air quality analysis included consideration of 
compiled moniforing dote and rev"ew of projected future traffic related to the focil"y. Noise analys"s included 
ambient and compl:once meosutement5 in neighborhoods neor lhe facility, sautee meosuremen'S of ship~clld 
no·se sources (e.g .. crones. weld ng. e·c.l, and impact and mifigotion modeling 10 assess the noise implications 
of the proposed facility e_xponsion. 

• Terminol 90/9l N eighborhood Noise Compliance Studies. Port of Seattle. Seattle, WA. Project manager and 
senior revievver lor the nighttime noise monitoring compliance evaluation for the Terminol 90/9l facility under 
terms of the short-fill agreement between the Port and nearby neighborhoods. Ptoject included periodic 
measurements of nighttime (10 p.m. 10 7 o.m.l nai$e levels at locations overlooking !he facility, and analysis of 
lhe collected seconcHly-second dolO to ascertain contdxllions from lerminol SC<Kces 'o neighborhood sound 
levels. Also conducted meosurement5 and calculations to assess compliance with Seo"fe noise regulation and 
consulted with the Port and with terminal tenants in effO<ts to reduce off site noise levels. Work began in 1990 
and extends to the present dey. ond has involved numerous meetings with the advisory group representing 
affected citizens, including revamping the protocols used in these evaluations. 

• Southwest Harbor Cleanup and Redevelopmem, Port of SeoHie, Seattle, WA. Project manager for later phases of 
pro eel and primary air quality analyst. PerfO<med ~onsponotion and general conformity air quolil'f analyses lor a 
mojO< pan redevelopment of Terminal 5 (T-51 in the south Seollle PMIO nonortc><nment area. Effortlnduded 
compiling emission inventories lor both the federally con~olled phases of consltudion and the operational phose 
of the entire facility. Compared emission tab.Jiations with allowed de minimis levels and/or used in modeling to 
assess compliance with ambient air quality standords. Results reported in a NEPA EIS and related documenlotion. 

• Southwest Harbor Redevelopment Supplemental Noise Study, Port of Seattle. Seattle. W A. Project manager and 
principal investigator for extended baseline noise measurements near Southwest Harbor (T·51 site as it wos being 
redeveloped on intermodol oooloiner shipping terminal. Meosuremenls used in later ossessment5 of compliance 
with no;se conditions. Project also included on equipment noise reduction s-.dy end construaion no'se and 
vibration monitoring. 
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• Shilshole Boy NlorU!a Rede-velopment, Port ol Seattle, Seoele, WA. Projed manager and principal inveSiigalor lor 
the air qualily and na·se impaa assessments Ia !he redevelopmenl and expansion ollhe Shilshale Boy Morino. 

• CoiJornio Slreel Overpass Project, Port of Everett, Everett, WA. Projecl manager and principal investigator for !he 
air qualily and noise impact and miligotion analyses of !he proposed new access route to lhe Port. Air quolily 
analysis Included hot·spol modeling and consideration of transportation conformily. Noise analysis Included 
meosuremenls and impact and mitigation modeling, including special studies related to a daycore center near lhe 
proposed focilily. 

• ln•etmodal Focilily Study. Bu~ington Northern Santo Fe Railway, Auburn, WA. Projecl manager and pincipal 
inve.\ligoiQr for lhe air quolily and no4se analyses lor o polenliol intermodal roil focilily. Air quo lily concerns 
focused on olhi·e traffic SO\Jrces, while noise study examined a wide range of on-sile sources and mitiga~ion 
opportunities. 

Noise Policy Sludies 

• Off-Rood Vehicle [ORV) Noise Mitigation Policy Study, Washington Interagency Commifee [lAC) for Outdoor 
Reaeolion, WA. Nlonaged and povided senior review ol research lor and developnenl ol o poposed model 
ordinance 10 reduce impocls from ORV no4se received in residenool properties around !he stole. Reseorch effort 
included literature reviews, •nlerviews ol po'enliolly affected stakeholders, and public meeings ro seek inpu' on 
preliminary proposals. fv\odel ordinance developmenl included proposed omendmenls lo 1he existing state noise 
rules (WAC 173-60 and olhers) to provide o tool with which local jurisdictions con control ORV noise. Stucly and 
proposed model ordinance reported in o document submitted to the lAC. 

• Pelravilsky Rood Noise Mitigation Studies, King Counly Roods Dept King Counly, WA. Project manager and 
pincipal inves~'go•or for lluee phases of lhe Pelrovitsky Rood noise barrier effectiveness s!ucly. first phose 
de-ermined exisfng sound leYels near 0 rood scheduled r()( widening based on expanded baseline sound level 
meosuremen:s. Second pnase included more sound level meosuremenJS 10 assess traffic noise levels oker the rood 
hod been widened but before the noise barrier was fully consnucted. Fino! phose used additional measurements 
to document the noise reduction provided by the noise barrier. Reports of all three assessments provided to King 
Counly. 

• Rood Noise lmpod and Mitigation Policy Study. King Counly Roods Dept .• King Counly, WA. Projecl manager 
and piincipal investigator lor study examining ollernotive traffic noise impact def.nitions and mitigation pol'cies in 
King Counly, WA. Included 8XIensive l~eroture review ol noise ellects on people, oonsideralion ol regulations 
and pol'cies in a wide range ol jurisdictions, a measurement stucly ol ~'ble mitigolion us'ng alternative paving 
mo•eriols, and development of o no'se impact matrix lor counly roods to assist decision makers in !heir 
considerations of alternative policy goals. Srudy also involved presentations of findings and sound level 
demonstrations to counly staff and members of the Counly CounciL 

T ransportolian Projects (with Air Quality T ronsportotion Confonnity) 

• NE 8th Slreet Widening Pro·ea, C.ty ol Belevue, Bellevue, WA. Senior reviewer I()( the air quolily and noise 
impact and m cgo~on assessments I()( !he N£ 8111 Slreet widening project in Bellevue. The air quoliy review wos 
based on quolto•'ve comparisons of project-related troll'c effects ot intersections wilh traffic conditions 
encountered in previous air quality modeling analyses. The noise slucly included ambient sound level 
measurements in the proiect vicinity and traffic noise modeling (using TNM) to assess potential impacts and 
possible mitigation measures. Both analyses were documented in WSDOT Iormor discipline reports. 

• Granite Falls Alternative Route, Snohomish Counly Public Works, Granite Falls, WA. Principal in chorge, project 
manager, and senior reviewer lor air quolily and environmental noise reviews ol o proposed new roadway 10 

rercxte heovyduly grovel :ruck traffic away from tne central bus ness district. Nr quolily onolys<s included o 
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conlormify review based on consideration of the traffic impact assessment, with o focus on roundabout 
intersections olong the proposed new roadway. Environmental noise study included sound level measurements 
throughout the project area and impact and mitigation modeling using the FHWA Traffic Noise Model (TNMI. 
Analyses conducted in accordance with WSDOT policies, and documented in technical reports approved by 
WSDOT. Subsequently assisted with relined noise barrier analysis to provide decision makers and public with 
additional, specific information regarding barrier locations and heights. 

• f ederal W ay Transit Center, Sound Transit (regional transit authorify), Federal W ay, WA. Project manager and 
senior reviewer to reexamine the need lor mitigation lor air qualify impacts projected in a previous analysis (by 
others!. Analysis included consideration of latest available Mobile6.2 emission factors and revised CAL3QHC 
modeling to examine the need lor structural mitigation. Analysis determined mitigation would not be necessary. 

• Tacoma Narrows Bridge 24th Street Electronic Toll On-Romp Project, WSDOT. Gig Harbor, WA. Project 
manager and principal investigator for a ir quality analysis of potential impacts celoted to modification of the larger 
Tacoma Narrows Bridge Project. Analysis included hot-spot air qualify modeling and a conlormify determination 
related to the camp pcoject and the toll plaza of the locilify based an specialized project-level air quality 
dispersion modeling al these facilities. 

• W est lake Sammamish Parkway, City of Redmond, Redmond, WA. Project manager and primary investigatoc for 
air and noise reviews foro proposed widening of Westlake Sammamish Parkway, near SR 520 in Redmond. 
Air qualify review included hot-spot modeling, and the noise analysis included sound level measurements and a 
thorough examination of po:ennol noise impacts using TNM. Noise mitigation was proposed and examined at 
several locations along the project carridoc. 

• Russell Street Expansion Project, City of Missoula, M issoula, M T. Project manager and senior reviewer foe the air 
quality and environmental noise reviews for the proposed widening of Russell Street and 3rd Street in the 
Missoula, M T. The air qualify review included hot-spot modeling of project-cceated roundabouts. The noise 
analysis included numerous noise measurements and TNM modeling to examine potential noise impacts at 
numerous ceceiving locations along both roadways. The Montano DOT noise rules were used to determine the 
degree of impact and the potential effectiveness of noise mitigation. 

• ~51 196th Street Interchange Pcoject. City of lynnwood, lynnwood, WA. Project manager and primary 
investigator lor the air qualify and enviconmental noise impact and mitigation studies related to the proposed 
creation of o new freeway interchange. The air quality analysis included project-level ho~spot modeling. The 
enviconmental noise analysis included ambient noise measurements at potentially affected sensitive receivers, and 
extensive modeling and cakulotions to assess the likelihood of noise impacts and evaluate potential mitigation 
measures in accord with WSDOT policies. The methods and findings of these analyses were documented in 
technical reports that were summarized in the project EIS. 

• Transportation Projects, Various Clients, WA. Completed a wide range of transportation projects for a variety of 
clients, including the Peace Arch lntecnational Border Crossing redevelopment project in Blaine, WA; the S. 
228th Street Extension Pcoject in Kent, WA, to establish o new east-west corridor belween 1·5 and north Kent; the 
Lundeen Parkway Extension project and the I 96th Street Extension project in Snohomish County, WA; the 
Issaquah-f all City Rood and Woodinville-Duvall Rood projects in King Ca'JOty, WA; the 142nd Street 
improvement project in Sumnec, WA; the SR-18/C Street romp celocotion project in Aubucn, WA; the Allen Street 
Bridge Replacement Project in Kelso, WA; the Bremerton to Gorst, WA, highway project; the South 
196th/200th Street corridor project in Kent, WA; and the S. 312th widening project in Federal Way. 
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T ~onsportatian Planning Projects (Some with Air Quality Conformity) 

• Redmond Overloke Plan Update, City of Redmond, WA Project manager and plincipol investigator for the air 
quality impact assessment of oltemotive lfonsportotion system plans using hot·spot modeling. Results of analysis 
reported in the environmental impact statement lEIS) fof the project. 

• Bellevue 2006·20 17 Transportation Facilities Plan Noise Analysis, City of Bellevue, Bellevue, WA Project 
manager and senior reviewer for the air quality end noise analyses for the 2006·20 17 Transportation Facilities 
Plan (TFPI, o city-wide programmatic plan to improve transportation. Examined the potential for traffic noise 
impacts due to proposed improvements at nearly 30 intersections. Analysis included sound level measurements 
and using the FHWA NOISE model, completed on assessment of the potential lor noise impacts o t each project 
oreo. The air quality analysis included the use of EPA-approved models to estimate CO concentrations neor 
congested intersections. Findings of both noise ond air quality analyses were documented as separate technical 
reports included in the project's SEPA review. 

• Bellevue Downtown Implementation Pion, City of Bellevue Transportation Deportment, Bellevue, WA Project 
manager end senior reviewer for the a ir quality end environmental noise review of oltemotive redevelopment 
options for downtown Bellevue. Alternatives ranged from lransportotion·system to transit options. The air review 
included hot·spOI modeling and the noise assessment included measurements end use of the FHWA NOISE 
model to consider potential impacts. 

• Transportation Planning Projects, Various Clients, WA. Completed a variety of tronsponation planning projects 
including the Bei·Red Overlake Transportation Plan and several City of Bellevue Transportation Facilities Plans end 
alternative downtown development pions. Efforts included technical support in the development of computerized 
procedures to calculate peak-hour pollutant emissions from lfaffic on all major roods in the city, based on output 
from the EfW.Af/2 transpart01ion system model. Some p<Ojects also included CAL3QHC modeling of affected 
intersections throughout the city. Conducted subarea air quality conformity reviews for proposed subarea pions in 
EvereH and Shoreline, WA. Results typically included in the SEPA EIS examining the transportation plan 
alternatives. 

T ronsit/T ronsit·Oriented Projects 

• first Hill Streetcar, SeoHie DOT, Seonle, WA. Principal in charge. project manager, and senior reviewer for the 
environmental noise impact end mitigation analyses lor the establishment of o new 2.5 mile streetcar system from 
Pioneer Square onto First Hill. The noise review included measurements of existing sound levels in several 
locations within the study a reo, o detailed review of noise-sensitive receivers within the FTA·defined screening 
disronce for such facilities, and screening-level impact assessment based on equipment noise specifications and 
comparisons of projected construction end operational noise. A subsequent detailed analysis included additional 
source-specific measurements of on active Seallle streetcar system and CodnoA noise modeling to consider the 
po!entiol for impacts. The methods and findings of these analyses were reported in several technical memos 
submilled to project stakeholders. 

• Sounder Commuter Roil Expansion and Realignment, Sound Transit, Tacoma, WA. Principal in charge, project 
manager, and senior reviewer for the air quality end environmental noise impact and mitigation analyses lor the 
supplemental SEPA end NEPA studies considering the extension and realignment of the Sound Commuter Rail. 
The air quality study included o project-level conformity review based on dispersion modeling. The environmental 
noise analysis included locomotive source noise measurements, ambient noise measurements, and extensive 
modeling and calculations to assess the likelihood of noise impacts and evaluate potential mitigation measures in 
accord with FT A policies. The methods and findings of these analyses of the multiple alternative rou:es and 
options considered were reported in o number of technical memos thai were summarized in the supplemen:al EIS 
far the project. 
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• Porilond Streetcar Loop Project. City of Portlond/TriMet, Portland, OR. Project manager and principal investigotot 
for environmental noise assessment for proposed Portland Stree•cor Loop project, to exJend streetcar frocks, 
stations and service. The noise analysis identified and focused on po:entiol sensitive uses along the project routes 
and assessed the potential fot the new streetcar and other considered alternatives to cause noise impacts during 
either conslrucfian or operalion of the new syslem. Project related operolional noise was calculated using lhe 
Federal Transit Adminisrrotion IFTAI spreadsheet model, and impact assessmenl was based on noise impact 
policies and guidance of the FTA. In addition, conslruction<elated mifigalian measures were identified ond 
evaluated. 

• South Kirkland Park & Ride Facility, King County 11/~e tro, Kirkland, WA. Project manager and principal reviewer 
lor the air quality transportation conformity review for the proposed expansion of an existing Park & Ride facility. 
The analysis included screening of project-affected intersections based an the traffic review and detailed ho~spot 
modeling of the two intersections that would be most affected by project·related traffic. The results of this analysis 
were documented in o memo report that was submitted to the Federal Transit Administration for review as port of 
the grant-funding process for this project. 

• Woodinville Pork & Ride, Sound Transit, Woodinville, WA. Projecl manager and principal investigator for the air 
quality and environmental noise impact and miligotion studies for a proposed Park & Ride expansion and tronsi~ 
orienled development. Air quality analysis included ho~spot modeling. N oise assessment included on-site and 
source noise measurements, modeling, and o mitigation analysis. Results reported in a SEPA EIS. 

• Redmond Transit Center Expansion, King County /11\etra, Redmond, WA. Project manager and senior reviewer lor 
the noise impact assessment for proposed changes and expansion to on existing transit center. Analysis included 
ambient and source sound measurements, as well as calculations to evaluate potential impacts related to 
expanded use of the facility and relocation of the transit center circulation roadways through the facility. Results 
reported in the SEPA review for the project. 

• Redmond Pork & Ride Garage, King County Metro, Redmond. WA. Project manager and seni01 reviewer for the 
a ir quality and noise impact assessment for the construction and operation of a multilevel garage to replace on 
existing surface parking lot. Analysis included ambient sound measurements and noise modeling to assess 
potential impacts. Results reported in the SEPA documentation for the project. Developed a construction noise 
minimization plan to reduce impacts to nearby homes. 

• South Sounder Train Storage Yard, Sound Transit, Lakewood, WA. Project manager and senior reviewer for lhe 
air quality conformitylevel analysis examining the implications of relocating lhe soulh Sounder train storage yard 
to a sire in Lakewood, WA. Conducted the environment noise impact and miligotion ossessmenl including sound 
level meosuremenls and noise modeling lo consider compliance, potential impacts, and miligalion for 1he 
relocorion of this facility. Included wayside horn analysis as potenlial mitigation. 

• EvereH to SeaHie Sounder, Sound Transit, WA. Project manager and principal investigator for lhe air quality 
impact assessment for lhe norlh Sounde< commuter roil extending from EvereH lo SeaHie. Analysis included hor·spot 
modeling and regional emissions comparisons for the EIS fot the project. 

• Seanle Monorail Project (SMP) Progrommolic Review. SeaHie Monorail Authority, Seattle, WA. Projecl manager 
and senior reviewer for the air quality and noise impact sludies for lhe programmatic EIS lhat evaluoled polenliol 
impacts ossocia:ed wilh ollernotive roules for the Seartle Monorail Project. 

• Seallle M onorail Prajecl ProjecHevel Review, SeoHie Monomil Authority, Seattle, WA. Projecl manager and 
principal invesligalor for the analysis of potential noise impacts and miligalion measures for the SMP projecHevel 
EIS. Analyses included source noise measurements of on operational monorail, noise impocl and miligolion 
modeling, and indoor/ouldoor measurements lo assess potenlial impacls on performance venues at Seanle 
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Cenrer. Provided expentesrmony regarding noise 'ssues in rhe successful defense ol on appeal of the adequacy 
olthe EIS. 

• Tronsil Projects, Various Clients, WA. Monoged and participated in the air quality ond/()( noise analyses for 
environmental impact studies for the Sound Tronsii iSTJ lynnwood Pork & Ride Expansion ond direct high· 
occupancy vehicle (HOV) romp project, the ST Auburn Pork & Ride, the King County Metro (KC Metro) Eostgate 
Pork & Ride expansion, the KC Metro Northgote Pork ond Pool lot expansion, the KC Metro Kenmore Pork & Ride 
expansion, the Pierce Tronsitlakewood Pork & Ride and transit bose expoMion and relocation, and the 
Whotcom Transit Au'hority's lynden, WA, Transfer Center project. Provided senior review of the qualitotive a ir 
quality and no'se assessments of several King County transit-oriented design projects. Provided expen testimony 
regarding noise issues related to on appeal of o proposed Sound Tronsi~ parking garage in Federal Way. 

Mixed Use/lns~tulionol Development Projects/Public Housing 

• Virginia Moscn l•ltec!'co! Campus Mos·er Pion, Virginia Moscn, Seonle, WA. Prin6pol in charge, project 
manager, and seni()( reviewer lor the air quality and environmental noise assessments ol po·entiol impocts and 
pass ble mi~gotion measures lor a major phased expansion olthis exis~ng medical campus. The air quality 
review wos based on qualitative comparisons wilh previous onolyses. The noise assessment Included baseline 
sound level measurements and quolitotive consideration of both the construction and •he operat:onol phases of this 
facility. Subseqvenrly took second round ol baseline noise measurements to assess the inflvence of emergency 
vehicle siren noise in the project vicinity. 

• Yesler Terrace Redevelopment, Seonle Housing Authority, Seattle, W A. Principal in charge. project manager, and 
senior reviewer lor the air quality ond environmental noise assessments al potential impacts and possible 
miligation measures lor the complete phased redevelopment of on existing low inc()(Oe housing facility adjacent to 
Interstate 5 in Seattle. The air quality review included AERMOD dispersion modeling to evaluate potential traffic· 
relo·ed oir pollu·ant emission levels ocro.s.s the project site. The noise o.s.sessment considered the suitobility of the 
project sire under HUD cri•erio based on extensi~~e CodnoA noi5e modeling ol freeway ond other major roodwoy 
tioflic noise across me site. The noise evoluafon rncluded consideration ol po'enliol nose mihgofion measures 
including no·se wo~ and sitloyour changes 10 shield noise-sensit>ve oreos ol rhe foci[ 'Y· 

• Nonh and East Cities justice Center, NEC Coalition, Metro Seo:rle, WA. Princ:polrn charge, project manager, 
and seni()( reviewer for !he air qual;ty and environmenial noise assessments of po:en· ol impocls ond possible 
mitigation measures lor studies ~or considered numerous condidole si~es f()( o new jail and justice center to serve 
northern King County. The oir quality review was based primarily on qualitative comparisons derived from 
assessment of the traffic impact studies of the proposed facility. The noise assessment included baseline sound 
level measurements at numerous locations and noise modeling 10 consider both construction and operational noise 
from the facility. 

• Thurston Highlands Development, Thurston Highlands llC. Yelm, WA. Projecl manager and senior reviewer for 
air quality analysis for o proposed l , 251 -acre master planned mixed-use development that would include 
approximately 5,000 homes in o mix of housing types and densities. The analysis included olr quality d ispersion 
modeling of several signalized intersecrlons that would be offecled by project traffic. The analysis also included o 
greenhouse gas emi.s.sions es~mote lor COMtruction and operation ol the ~rst phose olthe development. 

• Accoon10b'lity and Resti~ Center, Shockey/Brent, Inc., Tumwo·er, WA. Seni()( 'echnico1 reviewer I()( air 
quality ond erlllirorvnen·ol no'se evaluations I()( the environmental impoct onolys's f()( rhe proposed Thurston 
County AccouniObility and RestiMion Center (ARC) and CCXJrls Focilily. 

• King County Regional justice Center Sire-Selecr.on Analyses, K'ng County, Kent, WA. Projecl manager and seni()( 
reviewer lor the air quality and traffic no:se impact osse.s.sments !or the SEPA EIS I()( rhe proposed King County 
Regiona(Justice Center. Assessments used the CAl3QHC dispersion model ond EPA NOISE model to evaluate 
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po!entiol effects oflocoting the facility ot four d ifferent candidate sites in three separate municipal jurisdictions in 
the coonty. Noise analyses considered county noise rules in conjunction with the rules in Kent, Auburn, and 
Sea Toe, and included measurements and modeling of future impocls. 

• Kent Events Arena, City of Kent, WA. Project manager and senior reviewer for air quality and environmental 
noise impact assessments for development of a proposed major events crena. The air quality evaluation consisted 
of o primarily qualitative review based on consideration of the traffic impact assessment for the facility. 
Environmental noise review included multi-day $0und level measurements in the vicinity of the preferred project 
site, traffic noise modeling, and facility noise calculations to consider bath compliance with locol noise limits and 
the po·ential for noise impacts at nearby sensitive receivers. 

• Yakima Valley Memorial Hospital Plan Updote, Yakima Regional Hospital. Yakima, WA. Project manager and 
ptincipol investigo:or for au quality and environmentol noise impact assessment for 30year plan updo•e for this 
ma•or regional hospiral. Air quality analysis included COO$ideration of trallic<elated air quality i$SU8S, including 
tobularion of line ponicula:e marer emissions. Noise analysis included measurements in the viciniTy of the locility 
and colculations Ia COO$ider future changes in the faciliTy layout and Oll'$ite sources. Results repor1ed in the EIS for 
the project. 

• North Bay M:>s•er Plan, Port of Seanle, SeoMle, WA. Project manager and principal investigator for the a ir quality 
and environmental noise impact and mitigation analyses for proposed redevelopment ol on industrial portion of 
the Part's Terminol90/91 into a mixed use research ond development/office/residential facility. The air quality 
analysis included hot·spot modeling near proiect"Offected intersections. The noise assessment included long·term 
on· and near-site sound level measurements along with traffic noise modeling and calculations to evaluate the 
potential for impacts as well as compliance with applicable noise limits. Analyses published in the drok EIS for the 
project. 

• Port Gardner W harf/North M:>rina Redevelopment, Port ol Everen, Evere1, WA. Pro;ea manager and ptincipol 
invesligo'a< for the a:r quality ond environmen!OI noise impocl and mitigation analyses fa< the proposed 
redevelopment ol an existing industrial and recteational booting main!enance and repair facility into o mixed use 
al!ice/res•dential facility. Analyses were published in the draft and ~no! EIS for the project. 

• Westpork Redevelopment Projea. Btemel1orl Housing Al.!horiry, Bremerton. WA. Prajecr manager and senia< 
reviewe< for the air quality ond enviranmen!OI noise rmpoct and miligarion analyses to assess the potential impacts 
from and the sfte sui1obiliy ol a new law and mori<er ro•e hous'ng development to replace an existing facility in 
Bremer1on as required by the U.S. Deponment of Housing and Urban Development (HUD). Air quality review 
included dispersion modeling to assess po·entialimpocts near signalized intersections. Noise analysis included 
measurements on the existing development site and traffic noise modeling (using TNM) al roadways affecting the 
proposed development. Analyses reported in the SEPA review documentation for the project. Subsequent analyses 
based an refined noise barrier modeling provided information that will be used in noise barrier design and 
construction. 

• Greenbridge Redevelopment Proiect, King County Housing Aurhority, King County, WA. M:>nager and senia< 
reviewer of the air quality and environmental noise impccr and mitigation analyses to assess the potenfial impods 
from and the site suitability of a new law and marker rate housing development to replace on existing foc;I;IY south 
ol West SeaHie, os requ'red by HUO. Air quality review induded dispersion modeling 10 assess potentiol impccls 
near signor zed 'nter-seclions. Noise analysis included measurements on the exist1ng deveJopment site and TNM 
ol roadwoys aflec:ing lhe proposed development, including rewoded tenain and new residential buikl'ngs. 
Analyses were reported in the SEPA review documentation for me proiecr, and a ~nol report included a 
dererminatian ol suitability of !he site lor residenrd use, as well as recommendations of effective noise mitigation 
opFons. 
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• High Point Redevelopment Project, Seattle County Housing Authority, Seollle, WA. /v\onoger and senior reviewer 
of the air quality and environmental noise impact and mitigation analyses to assess the potential impacts from and 
the site suitability ol o nttw low and market rote housing development to replace on existing facility in West 
Seo~le, as required by HUD. A;r quality review included dispersion modeling to 0$$8$$ potential impacls neor 
signoi'zed intersections. Noise analysis indxled meo$Urernents on the exisling dewlopment sile and traffic noise 
modeling of roodwoys affecting lhe proposed development, including re-graded rerroin and new residential 
buildings. Analyses repot'ed in the SEPA review documen10tion lor the p!Oject. 

• Solishon Redevelopment Project, Tocomo Housing Authority, Tacoma, WA. /v\onager and senior reviewer ol the 
air quality and environmental noise impact and miligalion onolyses to assess the patenrial impacts from and the 
site suitability of o new low and market role housing development to replace on existing facility, os required by 
HUD. Air quality review included dispersion modeling to assess potential impacts near signalized intersections. 
Analysis included noise measurements of traffic ond other ambient noise sources affecting the existing 
development site, and TNM of the roadways affecting the proposed development. Analyses reported in the SEPA 
review documenta~on for the project, and findings included o de:ermina'ion of site suitability !Of residential use 
and po:enriol nose mit'go•·on options. 

• Woodland Pork Zoo /v\oster Pion, Woodland Pork Zoo, Seollle, WA. Project manager and senior reviewer f01 
the air quality impact srudy for master plan ol·ernolives EIS that considered expanded parking facilities ot the zoo. 
Analysis included carbon monoxide (COl hot·spat modeling of affected off·site intersections in the project vicinity. 

• Children's Hospital Parking Goroge, Children's Hospital, Seattle, WA. Project manager lor the air quality 
analysis of potential CO impacts of a proposed parking garage at the Children's Hospital and Regional Medico! 
Center, including the development of emission factors. 

• Good Samaritan Hosp''Ol, Good Samaritan Hospital, Puyallup, WA. Pro;ecr manager ond principal inves'igo'or 
for the quolilotive air quality impact rev'ew for the ma$ler pion "pdo'e for this facility. 

• Arrowleaf Development, ArTowleof Development Co., Methow Volley, WA. Air/noise analyst for the ·mpocr ond 
mirigarion 0$$8ssmenrs for a proposed resoo development in Okanogan County, WA. Project included research 
and development of o program designed to restrict residential wood burning during periods of impaired air 
quality based on real-time PM 10 monitoring ond meteorological measurements. 

• M iscellaneous Mixed Use Developments, Various Cities, WA. /v\onaged and porticipaied in the air quality and 
noise analyses lor environmental impact studies lor the Issaquah East Village mixed use development; the Kenmare 
lake Pointe mixed use development; the Coscodio mixed use development in Pierce County, WA; and the Grand 
Ridge urban planned development in King County, WA. 

School Siting Projects 

• Site-Select'on Analyses for Public Schools, Various Cl'ents. WA. N\anoged and participated ;n the air quality 
and/ or environmental noise impact and mitigation studies for new high schools in Auburn, Bonney lake, and 
Tacoma, WA. Noise Investigations for these projects included documenting source sound levels from several high 
school bonds and developing noise mitigation measures for bond and on·site lrallic noise using noise barriers and 
relocation of sound sources. Conducted several school feasibility ambient sound measurements ond reports 
required under Washington Administrative Code school site requirements. 

Solid Waste Facilities 

• Cenrrol Recycling and Transfer S'Otion, Snohomish Coun1y Solid Waste, Everett, WA. Project manage· and 
principal invest>go;or b the o;r quolily and noise impacl e>ooluotions fa< the siting of o new transfer slotion, flaoN rn 
opero"on. Air quolily review incWed considerations of off-sire traffic and foci ty-~eloted odors. Noise 0$$8SSment 
induded baseline sound level measurements ond noise impact modeling and calculations to evoluole compliance 
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w,th oppliooble no;se regulations. Review process included detailed analyses for IWO candidate sites, including 
one within the Right path of o smell regional airport. findings of the air end noise stud'es documented in the SEPA 
EIS for the project. This facility cons"dered in this project is now operational os the Airport Rood Recycling & 
Transfer Station. 

• Solid Waste Transfer Station Siting Study, King County Solid Waste, Eastern King County, WA. Project manager 
end principal investigator for noise measurements, traffic noise modeling, end noise calculations for o site· 
selection study for a proposed solid waste transfer station in eastern King County. Evoluo:ed po•enllal noise 
Impacts due to traffic and operational noise associated with the proposed transfer s'Otion ot three oondido•e sites. 
lv\eosured sound levels near each candidate site, as well os o similarly designed facility in Vancouver, BC. 
lv\eosuremenl5 used in the calculations ol off-site noise levels. Also quolifOf.vely assessed both o r quality and odor 
impocls from the focit:y and related trofk Resubs ol these analyses included in a SEPA EIS. 

• SouthweSI Recycling and Tronsle< S<otion, Snohomish County Sotd Wos'e, /11\ounllolc.e Terrace, WA. Project 
manager ond principal invesligolo< for noise compliance and miliga::on assessment ol operational lronsler Slolion 
to recommend means to reduce noise received on nearby properTies. lnd.xled source and omb'ent measuremenls 
in the area and noise modeling to assess potential noise reduction treatments for the faCility. Recommended tree~ 
ments were implementecj and included extending rhe primary transfer station wall downward to enclose more of 
rhe transfer building and installing masonry noise barriers in several locations on the site to obstruct noise trans· 
mission to off-site receivers. Subsequent sound level measurements documented substantial noise decreases. 

• Solid Waste Transfer and Disposal Facilities, Various Clients, WA. Project manager and principal investigator for 
the air quality and noise impact and mitigation evaluations during the siting studies for the Everell Central Transfer 
Station; the lynnwood Disposal recycling cenrer; the Pacific Disposal T umwo'er transfer station and recycling 
cen•er; the King County Ceder Hills landfill e~ponslon; the Hobart Transfer Station siting studies; and the 
Enumclaw Transfer S·otion. 

• Snohomish Counly Regional landfill Noise Srudies, Snohomish County Public Works, Solid Waste, et ol .. 
Snohomish County, WA. Project manager and pr•nc•pol invesligo:a for seve<ol evoluo••ons ol compliance with 
Condir anal Use Pam it cond'tions related 10 ·emporoty in:erim uses ollonds in :he vicinity ol the Snohomish 
County Regionollondfjl. S'udies included boclc.ground and active source sound meoS<Kemenls bolh on-s·re neor 
oelive rronsler station activities and at property line locations near off-site sensitive uses. 

• Southwest Recycling and Transfer Station, Snohomish County Solid Woste, Mountlake Terrace, WA. Project 
manager and principal investigator for noise compliance assessment of proposed transfer station operational and 
equipment chonses based on source-specific sound measurements and ambient measurements at potentially 
affected locations. 

Prior to joining ENVIRON, Mr. Steffel's experience includes: 

• 2004·2008 

• 1993·2004 

• 1989-1993 

• 198 1·1988 

CREDENTIALS 

Geomatri~ Consultants, Inc., Principal Environmental Scientist 

NfG, Inc., Senia Environmental Scientist 

TRC Environmental Ca<p, Senior Environmen'ol Scientist 

Eco-Resouroe Systems, Owner 

Professional Affiliations and Activities 

Air & Wos•e Management Association 
Institute for Noise Con~ol Engineering, Member 
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Table 1 ESA-Iisted and sensitive species in Drakes Estero. 

Spetles Name Status 

Common Name Scientific Name Fed State Work Restrictions 

Coho salmon - Central June 15 to October 15 

California Coast ESU Oncorhynchus klsutch E E (anadromous fish migration) 

Steelhead -Central June 15 to October 15 

California Coast ESU 0. mykiss T None (anadromous f ish migration) 

Charadrius alexandrinus only existing habitat available, 

Western snowy plover nivosus T None no documented nests present 

March 1 to June 30 

Harbor Seal Phoco vitulina MMPA None (pupping season) 

Elephant Seal Miroungo ongustirostrls MMPA None none 

February 1 to August 31 

Migratory Birds multiple None None (Migratory Bird Treaty Act) 
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!, Kevin Lunny, declare as follows: 

2 I. I am an owner and the President of the Drakes Bay Oyster Company (DBOC). 

3 he following facts are based on my own personal knowledge and, if called as a witness, I could 

4 nd would testify competently thereto. 

5 2. In December 2004, DBOC purchased the oyster farm from the Johnson Oyster 

6 ompany (JOC). The Reservation of Use and Occupancy (RUO) for the onshore area, and the two 

7 tate water bottom leases for offshore cultivation of oysters, were transferred to me and DBOC. 

8 SOC's oyster processing facilities arc located within the RUO area. 

9 

10 

3. 

4. 

Attached as Exhibit I is a true and correct copy of the RUO for the onshore area. 

The National Park Service (NPS) had the right to prevent the transfer of the RUO 

II rom JOC to me and DBOC. 

12 5. DBOC and I currently ho ld State water bottom leases M-438-01 and M-438-02, as 

13 mended, with the California Fish and Game Commission (CFGC). These leases give DBOC 

14 ermission to cultivate oysters and clams in 1,060 acres in Drakes Estero. Of that total lease area, 

15 BOC actually cu ltivates oysters and clams in approximately 147 acres of the lease area. 

16 6. Attached as Exhibit 2 is a true and correct copy of State water bottom lease M-

18 7. Attached as Exhibit 3 is a true and correct copy of State water bottom lease M-

20 8. The CFGC renewed JOC' s State water bottom leases in Drakes Estero for twenty-

21 1ve year terms in 1979 and again in 2004. 

22 9. Within the first eighteen months, DBOC invested over $300,000.00 to address 

23 ealth and safety issues that had been identified while JOC was operating the oyster farm, clean up 

24 reexisting marine debris attributed to JOC's operations, and bring the oyster farm into 

25 dministrative compliance. 

26 10. In 2005, Superintendant Don Neubacher informed me that he did not intend to 

27 issue a Special Use Permit (SUP) to DBOC at the end of the RUO on November 30,2012, due to 

28 he 1976 wi lderness laws that designated Drakes Estero as potential wilderness. 
STOEL. RtVES LL P 
AtTO~NIYI At LAW 
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II. In 2008, DBOC and I received a new SUP from the National Park Service (NPS) 

2 hat covered 3.1 acres of onshore area, and purported for the first time to cover the offshore 

3 hcllfish cultivation areas leased by the State of California. Attached as Exhibit 4 is a true and 

4 orrect copy of the 2008 SUP. 
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12. On July 21, 2008, the Office of Inspector General, Department of the Interior, 

ssued its investigative report into allegations of scientific misconduct by Point Reyes National 

eashore (PRNS) employees. Attached as Exhibit 5 is a true and correct copy of the redacted 

port made publicly available. 

13. In May 2009, the National Academy ofScience.s issued its report, "Shellfish 

ariculture in Drakes Estero, Point Reyes National Seashore, California." Attached as Exhibit 6 is 

rue and correct copy of the report made publicly avai lable. 

14. On July 10,2010, DBOC requested that Secretary Salazar issue it a SUP for ten 

cars pursuant to Pub. L. No. 111-88, § 124 (2009) (hereinafter "Section 124"). 

15. On September 22, 2010, NPS staff met with me and shared a "Draft Schedule of 

ajor Milestones" for the National Environmental Policy Act (NEPA) process to analyze the 

nvironmcntal impacts of my request for a SUP pursuant to Section 124. Attached as Exhibit 7 is a 

e and correct copy of the NPS "Draft Schedule of Major Milestones." 

16. On March 22,2011, the Office of the Solicitor, Department of the Interior, issued 

'ts investigative report into allegations of scientific misconduct by NPS Pacific West Region 

mployees. Attached as Exhibit 8 is a true and correct copy of the report made publicly available. 

17. In September 20 II, NPS issued a Draft Environmental Impact Statement (DE IS) 

or the DBOC SUP. DBOC submitted timely comments on the DEIS that were highly critical of 

early every aspect of the DEIS. Attached as Exhibit 9 are true and correct copies of select 

ortions of the DEIS. 

18. Instead of collaborating with the National Academy of Sciences, NPS 

ommissioned its own secret peer review of the DEIS by Atkins North America, Inc., which was 

ubi ished in March 20 12. 
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19. NPS began collaborat ing with NASon the congressionally-mandated review of the 

3 20. On May 22, 2012, Senator Dianne Feinstein wrote a letter to CFGC President 

4 aniel Richards, describing her involvement with DBOC and the NPS. Attached as Exhibit I 0 is a 

5 e and correct copy of the letter. 

6 21. On August 30, 2012, the National Academy of Sciences issued its report entitled, 

7 'Scientific Review of the Drafi Environmental Impact Statement: Drakes Bay Oyster Company 

8 pecial Use Permit." Attached as Exhibit II is a true and correct copy of the report made publicly 

9 vailable. 

10 22. On November 20, 2012, NPS issued a Final Environmental Impact Statement 

II ETS) for the DBOC SUP. Attached as Exhibit 12 are true and correct copies of select portions of 

12 he FEIS. 

13 

14 

15 

16 

17 

18 

19 

20 
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23. NPS issued the FEIS on the evening before Secretary Salazar visited DBOC and 

PRNS, and one day prior to the Thanksgiving holiday weekend. 

24. On November 29,2012, I was notified by Secretary of the Interior Kenneth L. 

Salazar that DBOC had been denied a SUP for the continued use of the land and facilities on the 

hores of Drakes Estero. This decision has caused and will continue to cause irreparable harm to 

yself, to DBOC, DBOC's thirty-one full time employees, DBOC's customers, the environment of 

rakes Estero, and the community at large, as more fully described below. 

25. Prior to Secretary Salazar' s decision on November 29, 2012, NPS did not publish a 

otice of Availability (NOA) in the Federal Register, did not issue a Record of Decision (ROD), 

d did not submit the FELS to the U.S. Environmental Protection Agency (EPA) for review. EPA 

id not publish a NOA announcing the availability ofFETS. 

26. Attached as Exhibit 13 is a true and correct copy of the Memorandum of Decision 

rom Secretary Salazar to the Director of the NPS, denying DBOC a SUP, which I received from 

Ms. Laura Davis, Chief of Staff to Secretary Salazar, on November 29, 20 12. 
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27. On August 7, 2012, DBOC and Dr. Corey Goodman filed a Data Quality Act 

2 QA) Complaint with the NPS. Attached as Exhibit 14 is a true and correct copy of the DQA 

3 omplaint. 

4 28. On October 3, 2012, NPS refused to respond to the DQA Complaint. Anached as 

5 xhibit 15 is a true and correct copy of tbe NPS refusal to respond. 

6 29. On October 16,2012, DBOC and Dr. Corey Goodman appealed NPS's refusal to 

7 spond to the DQA complaint. Attached as Exhibit 16 is a true and correct copy of the DQA 

8 ppeal. 

9 30. On November 29,2012, I received a letter from Christine Lehnertz, Regional 

10 irector, Pacific West Region, National Park Service, outlining the NPS's terms and conditions for 

II hat activ ities DBOC would be permitted to take duri ng the ninety-day period, from December I, 

12 012 to February 28, 20 13 (hereinafter the "NPS Directive"). Attached as Exhibit 17 is a true and 

13 orrect copy ofNPS Directive. 

14 Irreparable Harm Related to Shellfish in Drakes Estero 

15 3 1. The NPS Directive requires DBOC to remove all shellfish from Drakes Estero by 

16 February 28, 2013, whether they are mature or not. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

32. DBOC currently has approximately 20 million oysters and approximately 

million clams growing in the waters of Drakes Estero in various stages of development. 

33. Before February28, 2013, approximately 1,000,000 oysters (approximately 5% of 

he total oysters) and 10,000 clams (less than 1% of the total clams) will be commercially viable 

uch that they are ready for harvest. 

34. If oysters and clams are removed from Drakes Estero before they are 

ommercially viable, they must be destroyed pursuant to CDFG regulations. Accordingly, 

pproximately 19 million oyster and 1.99 million clams must be destroyed to comply with the NPS 

irective. 

35. Mature oysters have a current market value of approximately $0.50 each, and 

ature clams have a current market value of approximately $0.30 each. 
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36. Removal and disposal of 19 million immature oysters and 1.99 million immature 

2 lams will create approximately 260 tons of biological waste that must be disposed of in a landfill. 

3 37. The NPS Directive prohibits DBOC from planting or placing additional larvae or 

4 hellfish within Drakes Estero effective December 1, 2012. 

5 38. DBOC has approximately 2.5 million oyster spat maturing in Drakes Estero that 

6 nust be taken from mesh bags, strung on wires, and hung on oyster racks to allow them to continue 

7 o mature nonnally, which takes approximately 1\velve to eighteen months after the oyster spat are 

8 ung on racks. 

9 39. DBOC is currently engaged in performing this work to prevent the oyster spat 

I 0 rom smothering as they grow too large to live in the mesh bags. 

11 40. If the NPS had not stipulated that DBOC is allowed to transfer the approximately 

12 .5 million oyster spat from mesh bags to the oyster racks, those spat would have died or become 

13 ·tunted and commercially unusable. 

14 41. The 2.5 m illion oyster spat represent approximately 20 to 25% of DBOC's 2014 

15 yster crop, which would have been lost ifNPS had not stipulated to allow DBOC to take 

16 ediate action to transfer those spat from mesh bags to oyster racks. 

17 42. To maintain continuity of production of oysters and clams, DBOC must plant 

18 pproximately 25 million oyster seed and 2 million clam seed in Drakes Estero bei\Yeen April I and 

19 eptember 30 every year. This is in addition to the 2.5 million oyster spat being placed on racks in 

20 Drakes Estero. It takes approximately two years for those oysters and clams to mature to the point 

21 vhere they are commercially viable. 

22 43. IfDBOC is not permitted to plant new oyster seed and clam seed in Drakes Estero, 

23 t will face a significant gap in production in approximately eighteen months to two years. 

24 44. Even ifDBOC were to prevail in this litigation, this gap in production could cause 

25 de facto termination ofDBOC' s business because DBOC would not be able to provide product to 

26 ts customers, and would lose its income stream for at least as long as it takes to resolve this 

27 litigation. Accordingly, DBOC would suffer the same business harms by not being able to provide 

28 
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roduct to its customers and to pay its workers and vendors as outlined below in the "Irreparable 

2 arm to DBOC's Business and Business Relationships" section. 

3 45. IfDBOC is required to remove its personal property from the onshore areas, it will 

4 e forced to sell or destroy that property because it does not have any place to store it. 

5 Complinnce With the Memorandum of Decision Is Infeasible 

6 46. By stipulation, NPS has ordered DBOC to remove its personal property from the 

7 nshore RUO and SUP areas, remove shellfish and oyster racks from the tidal and submerged lands 

8 ithin Drakes Estero, repair any damage resulting from such removal, and vacate and surrender tbe 

9 remises by February 28,2013, although NPS has stipulated to allow DBOC until March 15,2013, 

I 0 o remove its personal property within the onshore area. 

II 47. DBOC's personal property in the onshore RUO and SUP area includes including a 

12 4' x 8' office trai ler, five fiberglass shellfish setting tanks, a 40' x 8' cannery container, 40' x 8 ' 

13 quipment storage shed, shell fish culture equipment, a 20' x 20' open sided shed, two septic 

14 ystems, a water well, three mobile residences, and 12 p icnic tables. NPS has stipulated that DBOC 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

oes not need to remove the three mobi le residences. 

48. After removing all personal property inside, the office trailer, the cannery 

ntainer, and the equipment storage containers would be loaded on flatbed semi-trailers with a 

rane and hauled away. This process would take approximately three business days. Removal of 

he shellfish setting tanks would require the use of a track-mounted hydraulic excavator to remove 

he tanks and load onto dump trucks for disposal in the landfill. This process would take 

pproximately two business days, however, it would take more time to remove all underground 

iping connected to the setting tanks if required. The setting tank removal will result in ground 

isturbance near a known archaeological site. Septic systems will need to be properly abandoned 

y pumping tanks, removing pumps, filling with sand, covering with topsoil, and installing erosion 

ontrol. The water well will be filled with pea gravel and capped with concrete. After all required 

rmits are obtained, removal of onshore personal property would take approximately two weeks. 

o remove DBOC's onshore personal property will cost approximately $55,000. Very little, if any, 

fthis cost will be recoverable through re-sale of equipment. 
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49. Removal of onshore personal property will likely require federal, state, and local 

2 gency permitting that will prevent DBOC from taking action until such permits are obtained. 

3 so. Removal of the oyster racks and shellfish in Drakes Estero will likely require 

4 ederal, state, and local agency permitting that will prevent DBOC from taking action until such 

5 rmits are obtained. 

6 51. We can remove approximately I 00,000 oysters or I 00,000 clams per day on 

7 verage. Accordingly, it would take approximately 220 work days to remove all oysters and clams 

8 ecause there are currently 20 million oysters and 2 million clams in Drakes Estero. 

9 52. Taking these practical realities into account, it is impossible to comply with the 

10 PS Directive to remove all shellfish from Drakes Estero before February28, 2013. Assuming that 

II e focus only on removing oysters and clams, we could only remove approximately 9 mill ion 

12 ysters and no immature clams by February 28, 2013, leaving approximately II million oysters and 

13 1.99 million clams in Drakes Estero. 

14 53. Tipping fees at the Redwood Sanitary Landfill are approximately $35 per ton, so 

I 5 he disposal cost of 19 million oysters and 1.99 million clams- 260 tons of bio logical waste- will 

16 ost approximately $9, I 00.00. 

17 54. Trucking fees are approximately $100 per hour, and it will take approximately 

18 hree hours round trip from DBOC to the Redwood Sanitary Landfill and back, for a cost of$300 

19 r trip. Accordingly, trucking fees to dispose of260 tons of oysters and clams will be 

20 pproximately $62,400.00, based on approximately one trip per day at a little more than one ton per 

21 rip. 

22 55. Employee costs to remove immature oysters and clams for 210 days is 

23 pproximately $168,000.00. 

24 56. In sum, the total cost for removing immature oysters and clams that must be 

25 estroyed would be approximately $239,500.00. 

26 57. Work on dismantling oyster racks could not begin unti l the oysters occupying the 

27 acks are removed because they would interfere with the dismantling process and because the same 

28 
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BOC staff and boats would be used to perform both tasks, and would not be able to accomplish 

th tasks at the same time. 

58. There are 95 oyster racks in Drakes Estero. Each oyster rack is 300 feet long and 

4 12 feet wide on average, and is composed of2" x 8", 2" x 6", and 2" x 4" pressure treated lumber, 

5 1eld together by galvanized and stainless steel fasteners. There are an estimated 4,700 posts sunk 

6 into the substrate of Drakes Estero, according to the FEIS. Posts are connected to each other by 10-

7 oot-long, 2" x 4" rails at top and bottom, with the bottom rails buried in the sediment. In sum, the 

8 yster racks in Drakes Estero account for approximately 250,000 board feet of lumber, which 

9 veighs approximately 375 tons, and may weigh more due to water absorbed into the wood. 

10 59. Because it is only possible to dismantle oyster racks at low tide and under good 

II eather conditions, I estimate DBOC could average three days of work per week. Taking into 

12 ccount the winter tides and inclement weather Drakes Estero experiences between December I 

13 nd February 28, I estimate DBOC may only average two days of work per week. 
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60. At low tide, oyster racks would be dismantled using the fol lowing process: the 

yster racks would be removed using a chainsaw to cut the posts and rails into manageable units. 

osts and bottom rails would be lifted out of the substrate using a hoist (powered by an electric 

otor and supplied by a generator) mounted on a barge towed by one of DBOC's two oyster skiffs. 

he skiff would be anchored to the bottom substrate by two anchors during this effort. All debris 

ould be placed on the barge, towed to shore, unloaded by forklift and loaded onto trucks, and 

au led to the landfill. 

61. I estimate it will take approximately three days to dismantle each rack in good 

eather conditions, and five to seven days to dismantle each oyster rack in bad weather conditions, 

or a total of285 work days within approximately 665 calendar days to dismantle and remove all 95 

62. Taking these practical realities into account, it is impossible to comply with the 

S Directive to remove all oyster culture racks before February 28, 2013. Assuming that we 

ocused only on removing the oyster racks alone, and did not remove any shellfish, DBOC could 

nly remove eight to twelve oyster racks by February 28,2013. 
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63. The oyster racks are composed of pressure-treated lumber that cannot be disposed 

2 fin a landfill, and must instead be disposed of at the Marin Resource Recovery Center. 

3 64. Tipping fees at the Marin Resource Recovery Center are approximately $150 per 

4 on, so the disposal cost of375tons of pressure treated lumber will cost approximately $56,250. 

5 65. Trucking fees are approximately $100 per hour, and it will take approximately 

6 hree hours round trip from DBOC to the Marin Resource Recovery Center and back, for a cost of 

7 300 per trip. Accordingly, trucking fees to dispose of375 tons of pressure treated lumber will be 

8 pproximately $9,375, based on thirty-one trips at twelve tons per trip. 

9 66. Employee and equipment costs to dismantle and remove oyster racks for 285 days 

I 0 s approximately $342,000.00. 

ll 67. In sum, the total cost for dismantling, removing, and disposing of the oyster racks 

12 vould be approximately $407,625.00. 

13 68. Having to take the actions listed above will cause immediate irreparable monetary 

14 nd nonmonetary harm to DBOC, myself and my wife Nancy, and DBOC's employees, including 

15 ermanent damage to DBOC's property, loss of business reputation, loss of customers, and loss of 

16 tanding in the community in which I live. 

17 Irreparable Harm to DBOC's Business and Business Relationships 

18 69. We have long-lasting commercial and personal relationships, and intangible good 

19 ill that DBOC has earned, that will be irreparably harrned ifDBOC is forced to cease operations 

20 n February 28, 2013 because DBOC's customers will be forced to seek alternate suppliers and to 

21 ign contracts with those suppliers. There is no guarantee that DBOC would be able to reestablish 

22 hose business relationships at some point in the future even if DBOC were to prevai l in this suit. 

23 70. We will be forced to lay off our thirty-one highly skilled and experienced 

24 mployees who have skills that are irreplaceable. 

25 71. It is unlikely that our employees will be able to find employment in Marin County 

26 n aquaculture, and therefore, they may be forced to change professions or move out of Marin 

27 ounty to find work in the aquaculture field. 

28 
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Irreparable Harm to DBOC's Employees and their Families Who Live at the Farm 

2 72. Fifteen people-DBOC employees and their families- live on site and will be 

3 orced to move if the NPS Directive is enforced. 

4 73. In addition to losing their jobs, our employees who live onsite are likely to have to 

5 ay more for housing due to the scarcity of affordable housing in Marin County. 

6 74. Seven children under the age of sixteen live onsite and being forced to move will 

7 reak their social and academic networks. It is unlikely that their next home w ill be as safe and 

8 heltered as the community where they live at DBOC. 

9 Irreparable Harm to the Environment 

10 75. The shellfish and oyster racks have been in place for more than fifty years. I 

II elieve that removing the shellfish and oyster racks will cause environmental harm to Drakes 

12 Estero that has not been adequately studied or accounted for. 

13 76. DBOC has worked diligently to preserve the unique environmental characteristics 

14 f Drakes Estero by operating in a sustainable, environmentally conscious manner, balancing the 

15 ommercial aspects of the business with the surrounding environment. 

16 Irreparable Harm to DBOC's Valid State Water Bottom Leases 

17 77. California conveyed fee title to the water bottoms in Drakes Bay to the federal 

18 aovernment in 1965, but expressly retained the rights to lease the water bottoms in Drakes Estero 

19 or aquaculture. 

20 78. As noted above, DBOC holds valid State water bottom leases from the CFGC to 

21 ultivate shellfish in Drakes Estero. 

22 79. Converting Drakes Estero from "potential wilderness" to "wilderness" will deprive 

23 DBOC of its right to conduct oyster cultivation operations pursuant to its valid State water bottom 

24 eases. 

25 Irreparable Harm to the Public 

26 80. DBOC is a local landmark, and is one of the most visited places in the PRNS. The 

27 loss ofDBOC will deprive the public of the opportun ity to enjoy DBOC and to learn about the long 

28 istory of aquaculture in Drakes Estero. 
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81. DBOC conducts tours free of charge for school groups, local non-profit 

2 rganizations, private organizations, and government agencies. In 2012, DBOC staff gave over 

3 orty (40) organized tours to groups ranging in age from elementary school children (St. Rita's 

4 Elementary School) to senior citizens (Concord Senior Center). Bus loads of students visiting the 

5 arm ranging from sixth grade up to graduate level marine biology classes are common. 

6 82. DBOC provides interpretive services free of charge to the approximately 50,000 

7 ople who visit DBOC every year. DBOC is the only farm of any kind that is open to the visiting 

8 ublic located within the PRNS. Accordingly, it is the only actual functioning part of the "working 

9 andscape" idea that PRNS was founded on that visitors can experience. 

10 83. DBOC is an important resource for students to learn about marine biology and 

II yster cultivation as the only shellfish hat.chery operation in the San Francisco Bay Area, the only 

12 yster cannery in the State of California, and due to the comprehensive nature of DBOC's 

13 ultivation techniques, which employ a range of culturing techniques, including cluster oyster 

14 ulture, single oyster culture, clam culture, and a purple hinged rock scallop culture. 
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84. As a consequence of being the last remaining oyster cannery in Cal iforn ia, DBOC 

s also the only remaining source of oyster shell used for habitat restoration in California. DBOC 

rovides large truck loads of oyster shell for habitat restoration every year, including habitat 

storation for the Western Snowy Plover and the Least Tern, both birds are listed as threatened or 

ndangered species under the federal Endangered Species Act, and for habitat restoration for the 

ative Olympia oyster in San Francisco Bay. 

85. DBOC currently produces approximately one-third of the oysters produced in 

86. The termination of DBOC's business would remove overnight a significant portion 

fthe State's shellfish production, which will cause a number of permanent harms to the people of 

he State of California, including: price increases for shellfish; increased importation of shellfish 

rom out of state; increased production of greenhouse gas emissions and fuel use; decreased 

reshness; increased risk of food-borne illness; increased risk of food shortages; and increased 

1arvest pressure on wild fisheries as a substitute. 
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87. The termination of DBOC's business would also remove a destination that draws 

2 pproximately 50,000 people to the coastal communities of West Marin every year, wh ich will 

3 ann the local economy (restaurants, shops, hotels/motels, etc.) by depriving them of income that 

4 therwise would be generated by those visits to DBOC. 

5 88. Oyster fanning in Drakes Estero began in the 1930s, and we believe that it allows 

6 s to produce some of the world's best oysters due to the unique attributes found in Drakes Estero. 

7 89. The farms in PRNS, including DBOC, have been pioneers in sustainable 

8 griculture and have a well-deserved reputation of being a model for sustainable agriculture 

9 orking in harmony with the environment. 

10 90. Drakes Estero is surrounded on all sides by ranching operations that extend to the 

II waters' edge. 

12 91. Based on my observations, I estimate that eelgrass has recruited around 

13 pproximately 85% of the oyster racks. 
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I declare under penalty of perjury under the laws of the United States and the State of 

2 lifomia that the foregoing is true and correct. 

3 xecuted this 20th day of December, 2012, in Inverness, California. 
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Department of the Interior, 
1849 C Street, NW, Washington, D.C., 20240; 
U.S. DEPARTMENT OF THE INTERIOR 
1849 C Street, NW, Washington, D.C., 20240; 
U.S. NATIONALPARK SERVICE 
1849 C Street, NW, Washington, D.C. 20240; 
JONATHAN JARVIS, 
in his official capacity as Director, U.S. 
National Park Service, 
1849 C Street, NW, Washington, D.C. 20240; 
and 

Case No. 12-cv-06 134-YOR 

DECLARATION OF KEVIN LUNNY IN 
SUPPORT OF MOTION FOR 
PRELIMINARY INJUNCTION 

Date: January 25,2013 

Time: 2:00 p.m. 

Court: Oakland Courthouse 5 -2nd Floor 

26 DOES 1-100. 

27 Defendants. 

28 
STOlL RIVIS LLP 

ATT'OliU."''S AT t,..,w 
$~J110 111'CO 

7299493 1.1 0099880·00856 

LUNNY DEC. ISO MOTION FOR PRELIM. 
INJ ., 12-CV ·06 I 34 YOR 



Case4:12-cv-06134-YGR Document38-1 Filed12/21/12 Page2 of 66 

EXHIBIT 1 



Case4:12-cv-06134-YGR Document38-1 Filed12/21/12 Page3 of 66 

• . - Rl?t t.. VED 

United States Department of the It ted~".t ~ •.• 

f'M 1lU'LI' l. f \ P! a. TOI 

Ll42.5(WR)ML 
PORE 

Tr. 02-106 
Johneco Oyster' Co. 

Memorandum 

NATIONAL PARK SERVICE 

WESTeRN REGION 
4~0 GOLDEN CATE AVilNUe. BOX l606l 

SAN FRANCISCO, CAUFORNJ.\ 94102 

Dece:ber 19, 1773 

To: Associate Director, Park System Management 
-. 

Prom: Regional Direct~r, Western Region 

Subject: Tr8nmnittal of Deed Assembly 

Vendor: JohM<>n Oyster r.oll!pany 
Tract No.: 02-106 
Arl'a: Point Reyes llational. Seashore 
Dead No.: 

Jl_t_C 21 

1tHTU P::f:lA110N 

1-+~"'E""s.-c""'•o•.<>G-tst­
PRO'it<.: i IC•N 

l-Ie---·- - -

Tho original documents fo r the subject acquisition ere transmitted 
herewith a a follows : 

( X ) 

( X ) 

( :< ) 
( ) 
( X ) 
( ) 
( ) 
( X ) 

1. Recorded Instrument of Conveyance 
2. Attorney General's Final Title Opinion 
3. Title Evidence 
4. Administrative Waiver Certificate 
.5. Certificate of Inspection and Possession 
6. Articles of Incorporation 
7. Ruolution 
8. Other Documents 

Vendor' a Seller' a) Certificat.e of Pocsessioo (1) 
~ant • Certificate o oseeaaion 
Dbe1aimere (6) 
Te~ of reeervetloo cont&lned i n contract no. CX800032073 

1sgd) Howard H Chapm;;.N 

ec: 
~uperintcndent, 

w/cy Docd or J 

Point Reyes, NS 
• Final Title Opillion 



Case4:12-cv-06134-YGR Document38-1 Filed12/21/12 Page4 of 66 

• 

' 

•· • 
i. I 

: 

REOORDEO Al REQUEST Of 

.~A~I~:~~~~~: Hi827 

POM U'mS MA.l'IOMAL 82A.SHOI 
f'raet 0:2- 1o6 

JOliiiSOtf OTtt"ER QO)(J'J.Jn', a c.J.itorcl& C:OJ?Or&tion, CIW\"'IJt, p'lll'tuu.t to & Ruolutton 
of the Gr.antor'e .&oa.:-4 of DLnctorl S~J\ber 2, 1972, ln condder .. tion of SMKrY 
tmr.t ~OVSA.W iW IIUNDf'..z:D ($19,200.00) POWR&, to it 1D h&tld pddt reeelpt ot ~tch 
11 hereby aelaptl.dgtil, 4o•• bne'O)' SJ'&nt and convey to the lJh'J!'D) &TAnS OF A)([f:lCA, 
and tt. a.ssiau• , GRAJm:£, the foUorlna cluc:r1\te4 property l.OC•t.d s.n \.~e County or 
Ml.rS.O, State or Cal,ttorn1a: 

t:J'Ja:Bl'! "A" att-.ehed bueto aM IL&de a part bet"e<lt 

l'OGJ:l'HBR WITK all. buUdins• and 1zqrovt:~~enh then.on &nd &ll w.tcr rl&hte appurteo• 
~ tbere'-0 ~ all ILI'I4 ei.ngW.ar the te\"'eoents, MN!ditNMntt and -»P\U"'tme.n~AI 
tb~o bel<ma1n&1 tYr in att7 vin ~inl.ng e.nd the reverdoD &n4 r•vu•1or~~, 
rCtA~.ituln llQI3 roaaih4er•, ,..nta, tuu.1 an4 ~nt• tllu1ot'. 

fbt l.&c4 11 coan,.a NbJeet to .xi.tUna ea.e~nit of r.!IC!Ord tor pubUc l'0&41 &o4 
b.1a;lrva)'111 public: utU liie•, r«Urot41, llitd:l.u t.D4 CVI&lt . 

ne luul btrdA&bGT"C eonn~a eont&!N ~ •au, IIIGn or lui, 144 U "•U~C •cqul.re-1! 
b7 tb~ Dept.l'toent o! th1 lfttSTior, lf&tioD&l. Park Sel"Viee , 

!HE CJRAN1'(m JI!Sl;B1"l.$ ol\lY th• follovini ristlt.t an4 inhn•b 1n ~b« hereitt.t.bo~ 
ctuc:ribe4 propt:rty: • Tuervat.ton ot u .. M4 oc:C"II;*lcy for a -period or fo'l'ty (~o) ,...z., ln •~cordanee vlth th• t.ru of tM Otter to Sell Real ~r-t.y, NIJ.eood 
coatnct. 'ffo. CX6000'3ZOJ3, •lant4 by th¢ a!Wm)R on O.:tobC"T 13, 1972, ~eepte<l on 
october 16, 1972, ar.l! OA r u e vitb tbt llatiooiJ. l'uk Set'vict. 

10 &\VB JJQ) TO Wl.D tbe , ... uot.o u14 01l'tfiD S'ZA2'!3 OF AMl:RlCA t.D4 itt UligU, 
fon.ver. 

fRI QiRAXmR turth•r rni'"' r•let.ua, aM. t~"'"H' q\l1tel41U to the Vlm:'ED ST/1.'1'£!;1 
07 AMERICA Nl4 U.• ... •lroa, all f'ight, title, and intenat W.ieb tbe GIWl'l'OR ca.y 
b& .. iC ttl.t b.W 1 b,Q 1 &nd ~tft'l Of t:IJ'f l't:ril .... bOrdtTlna t hl lAnd. eoD\I'II)'td 
aad. &110 &l.l int.rut h. and to IJl;! &lle)"', ro&de, • t.roe.'tt1, vayw, 1tr1p1, IW'I• ar 
:r~a4 7!4hta·~t-wy •'Q\lttSJI& or a4,Jo1Aing the liA4 con~4 u4 i.D any IIIIIIMI ot 
11:11nu or as:r-u 'l'li\U'teaa.nt tb.rtto. 

Ill wrnmss ~, JobAaoo. ~t4n' ~ t.u e.u~ed t.t.. oo~ratfl D&M &n4 "&1 
to b• heTnato &ttt.x.a 'br tt1 ~ autbo'l'Uecl ottiaer, UIU 9l'itt. ~ ot 

Abb• m be r 1 l9'12 • 

.--'--~-·­
DOCt/M£NTAAY TfW.ISFER TAX S ~ 
__ Com;vted on fuJ Y'.tluc ol PI'O~nrly (Of'IVf',o<ed, 

__ en C<:h-nwt~ on tull v•luc Ins lien:: ;~r.d 
eno.mllf• n · • ~.tl•mo of saSe. 

·-... 
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• 

• 

U.OW. to,.... let •• lka.~P,..J;lnl nul ) .,~,...,, • ...,.O:,,..­

'!z:!:Q!:T .. t ol t),, Ceti'C)Ntiotll (Jlolll 

Uilltllll~ tJ.. ,.(rJsj,e j1utniflll'flft* .fl4 oftG l:ftOV"II tq IN f4 N IJ.t 

tni/OftJ who af"""~ il • i•Jttlf of s..-dt, COf'J'Ot•tio" , ••.l ubowl· 
~~Jttl 1o0 111t tMI niCJi eoJJICI'I1IMm cuet~UJ lil t ,. .. , . 

~OM~ .. . 'J__ ·"'·'"'' P«~'(;, 
. =:'\ 

-' 
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.. . . .. 
PARCEL ONE: 

BECINIIING at a ·point vbi~b beo.rs South ~3° 25' 25" We at ~667 .1~8 teet from 
the most Easterl,y corner ot that cert&itl parcel ot l&Jld conveyed by James 
IIDd )o!Argezet McCl\U'e to R.C .s. Co=unications, Inc, b;r Deed 4ate4 September 
28, 1929 8lld recorded October 15, 1929 io Liber 185 o! Officio.l Records, at 
page 93, l~arin County hecords; 11<14 runoiog thonce South 60° 09' East 938.6 

· teet, South 2° 09' East 238,01 feet, Korth 60° 09' West 938.6 feet ADd North 
2° 09' West 238.01 feet to the point of beginning 

PARCEL T\10 : 

A RIC!IT OF' WAY for ro!!.dl;ay purposes over a s trip of land 1~ teet in vidth, 
the center line of vhich 1• described ea follovs : BEinG that certain propert;r 
in the . Coilnty o! Marin, State of California, more particularly describ~d "" 
follovs : BEG:WKI!IG at a _poiot oo the Northeasterly boundary line of that 
cer tain tract of 1aod conveyed !rom Edvard H. Heims et ux to Larry Jensen et ux, 
by Deed dated february 2, 1951, distant on seid line South Go• 09' East 198.25 
feet from tbe I>O&t llorther1y corner of aaid tract; 8lld rwuiing thence North ~2° 
47' West 171 .66 teet, llorth 21° 12' \lest lOT.~ f eat, North 4• 48• West 105.70 
feet, North 25° ~5' East 168.34 feet, North 11° 06' East 96,79 feet, North 6° 
29' Weot 224.U feet, llorth 13° 57' West U0.34 feet, North 01° 18' West 91.41 
feet, ~orth 22° 51' East 349.15 feet, North 44° 19' East 1~5.39 teet, Nortp 17° 
4o• East 137.40 feet, North 04° 5~' East 225,42 feet, North 12° 20' East 151.12 
feet, North 26° 0~' East 173.97 feet, North 11° 55' Ea•t 285. 05 feet, North 22° 
56' East 166.80 feet, North 32° 14' Eaot 170.88 feet, North 53° 27' East 161.26 
teet, North 47° 12' East 126.93 feet, North 65° 02' East 76.43 feet, North 45° 
17' East 78.38 feet, North 31° 38' East 91.5~ t eet, Nor th 55° 55' Eaot 99.86 
teet and ~orth 35° 111 East 177.9~ feet to the Inverneas-Pt. Reyea County Road, 

• 

EX!!IBIT "A" 

• • 

~ 
.. 
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®ffin> of 1~1' J.JtomPI! ~rnulll 
llh~:s~JinlliDn, II.<!!. 70530 

Deceaber 12, 1973 

Honorable Rogers C. B. Morton 
Secretary of the Interior 
Washington, D. C. 

My dear Hr. Secretary: 

Re: File No. 
Tract No. 
County 

33-5-2295- 227 
02 -106 
Marin State California 

An examination has been made of the title evidence and 
related papers pertaining to certain land in which interests 
have been acquired under authority of· existing legislation. 
The land ·and estate ··acquired ·by the United States are more 
particularly described in the deed. 

The title evidence and accompanying data disclose valid 
title to be vested in the United States of America subject to 
the rights and easements noted in Schedule A attached hereto 
which your Department has advised will not interfere with the 
proposed use of the land. · 

The title evidence and related papers have been retained 
in the files of this Department. 

Sincerely yours, 

7oo~\-\~~ 
Acting Attorney General 

I 
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Schedule A 

File No.: 33-5-2295·227 

Tract No.: 02-106 

Project: Point Reyes National Seashore located in Marin 
County, California 

Estate Acquired: Fee simple and easement 

Ac rea.ge: 5 • 00 

Consideration: $79,200.00 

The deed to the United States of America was executed 
by Johnson Oyster Company, a corporation, on November 9, 1972 1 

filed for record on November 30, 1972, and recorded in Book 2634, 
o.t page 641. 

The title insuran~e policy was last satisfactorily 
certified as of November 30, 1972, by Transamerica Title In­
surance Compo.ny. 

The title is subject to the following: 

1. Existing eas.emetits of record for public 
roads and highways, rights of way for 
railroads, pipelines, public utilities , 
ditches and canals. 

2, Reservation by the grantors of the right 
to occupy the premises as set forth in the 
deed to the United States. 
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• 

• (\ISC)L\1 l 
... (!!&) 1911) 

·- · ·. 

Johnton Oytter Coepony 
Vendor 

ex 8 eoo.~:<. o'J.!) 
Contract llo. 

•• 

ll!il'lE!l STATES 

DEPAJrl)Q'l!T OF' THE Illl'l:RIOR 
Satioa&l Park Service 

OFFER TO SELL RR!.L PROPERTY 

02- 106 
Tract 

Point ~eyu 
Metlon•l Suthoro 

Area 

Tbe undcreigned, hereinafter call ed the Vendor, in conaideration or the 
mu~al c ovcnant3 and agreement8 herein aet forth, otters to eol l and con­
ve'f to tbe United St .. tu or America 11nd ito auigns, the tee aimple title 
to tho folloving <\cacrtbed lo.nd, vith tbe buildingo and teprovemento 
tborooo • o.nd ull rigbta, bered~ttUDente, easements, and a.ppurtene.ncee 
thereunto belonging, located iD the · 

CO\Illt'l ot ...!:M~•.:.r~in~-------' St&te or Colifomi• 

oontt.iuing ~s7. 0~0~=---- ACree, more or leu, more puticul.arl'f 
doocr11>e4 ae follova: 

See Ex.hlb1t 11A11 attached he'Ce'to and made a por·t he.reot. 

i 
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• 

(\/SC)L\1 l 
(May l97l) 

. / •. 
• 

.. 

oubJect t o existing eas..,ents for public roads and bighva:r• , publ.ic util­
ities, railroads and pipelines , and f!ncumbrances lhted on Exhibit ue•• 
4tteched hereto and made a part hereof . 

EXcepting and reserving only t he follo,ing righto o.nd intereot u in the 
a.'bove described p:roperty: as shown on Exhibit 11C" attached herato and 

· made a part hereof. 

The terms and condi t1ons ot tbia otter are as tollova: 

(l) The Vendor agrees that thi• offer may be accepted b;y the Uni t ed 
Sto.tea through o.ny duly authorized representative, by delivering, Dail­
ing, or telegro.phing o. notice ot aecepto.nce to the Vendor at t he address 
stated belov, at any time vithin three 13) month(o) trcm tbe .date 
hereof, vbereupon t his otter and the accept o.nee thereof become a binding 
contract. 

(2) The United Stateo ot America agreeo to pay tbe Vendor tor said 

J.and tbe tu= ot Seventy Nine Thousand Two Hundred dollars 

($ 79,Z00,00 ) payo.blo on acceptance ot tbie offer and approvo.l o! 

2 
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• 
(WSC)LII l 
(May 1971) 

• 

• 
.. 

the Vendor'• title; provided the Vendor can execute and deliver a good 
e.nd s)lfticient deed conveying a&id land vith the heredi tuento and appur­
tenances thereunto belonging to the United Statee or Ameriea and its 
assigns, in fee simple 1 free a.nd cle~ of all liens and encumbrances, 
except those specifica.J.l)' excepted or reserved above, together with all 
rigllt, title, and interest of the Vendor in and to any streams, alleys, 
roads, streets • ways, strips, gores, or railroad rights-ot- va.y abuttil'l8 
or adJoining said land. . 

(3) It is agreed that the United States vill de·tra.y the expenses 
incident to the pr eparation and recordation or the deed t o the United 
States and the proeure~ent of th~ necessary title evi dence . 

(I() The Vendor agrees that all taxes, assessments, and encumbrances 
which a.re a. lien against the land at the time of conveyance to the United 
Ste.tes shall be satisfied of record b)' the Vendor at or before the trans­
fer of title and, if the Vendor fails to do so, the United States may pay 
any tax eo, a.ssessmento, a.nd ea.cwabranees which are a lien against the 
land; tha.t the amount of any ouch payments by the United States ebnll bo 
.AA&lc:t# from the purchase price of the land; the.t the Vendor will, at 
the request of the Uni ted States and vithout prior payment or tender of 
the purchase price, execute and deliver the deed to the United States, 
pay any applicable documentvy revenue a tamp tax or excise ta.x:, and 
obtain end record such otber c~ative evidence of title as may be 
required by the United States. 

As soon as possibl e after the dnte or payment or the purchaoe price 
of this offer or the date of deposit in court of the tund& to satisry the 
ava.rd of compensations in a condemnation proceeding to acquire the real 
property herein descri bed, whichever is the ea.rliest, the United Statea 
bereby agrees to reililburse the Vendor in an amount deemed by the United 
States to be fair and reaso~able for tbe folloving expenses incurred by 
the Vendor in completing thia traneaction: 

(a)' Reeordin~ fees, tranater taxes .ad similar expenses incidental 
to conveying the real property deaeribe·d herein to the United 
State e. 

(b) Penalty cost for prepayment ot a.ny pre-exioting recorded mort­
sa.ee enter e·d. into in good faith enc\JD.'bering ta~d ·rea.l property.; e..nd 

(c) The pro rata port ion of real property taxes paid vhich are 
a.J.locable to a period oubsequent to tbe 4e.te or veoting ti tlc in the 
United States, or the etrective date of posseas ion at such real 
property by the United Statea, vhiehever is earlier. The 

3 
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(llSC) LW 1 
(April 11) 

I •. 

Vendor agrees to furnish the United States evidence that these 
ite"'a of e"''ensee have been billed to and paid by him, ond forther 
agrees that the United States alone shall determine the fairness 
and reaaonablcnea~ of tha expensoa to be pa i d . 

(S) The Vendor agree• that toes or da111age to the property by fire 
or acts of God ahall be at the risk of tho Vendor until the title to 
the land and deed to the Unite<! States have been a ccepted by . the United 
States through its duly authorized repuaentativeJ and, in the event 
that such loss or damage oc:cura , the United States uy, without liability , 
refuse to accept th.a conveyance of the title or it may elect to aeeept 
conveyance of title to such property, in which case there ahall be an .' 
equitable adjuatment of the purchase price. · 

(6) The Vendor agreea that the United Stateo ""l' acquire title to 
said l and by condemnati on or other judicial proc~edings, i~ vhieh event 
the Vendor agreca to cooperate with the Uni ted Ststes in the prosecution 
of such proceedings; agrees that t he consideration hereinabove. stated 
shall be the ful l amount of the award of just compensation, inclusiva 
of intereat, for the t ak i ng of said l and; agrees thet any and al l awards 
of just compens3t ion thAt ~ay be made in the proceeding to any defendant 
ahall be payable and deductible from said amount. 

(7) The Vendor further agreee that fro111 the date hereof, officers 
and accredited agenta of the United States shal l have, at all proper 
tiwes, rights and privileges to survey an4 entor upon said propertY. for 
all lawful purposes in connection with the e~quiaition thereof. 

(8) It if agreed that the apouao, if any, of the Vendor, by signing 
below, agroea to join in any deed to the United States end to execute 
any instrument deemed necessary to Convey to the United Ststes eny 
separate or cottmunity eatate or interest in the subject property and to 
relinquish &nd release any dowe.r, curteay, homestead, or other rights 
or int~reats of such spouse therei n. 

(9) The Vendor represents and it is & condition of acce.pta.nce: of 
this offer t hat no ~ember of or del egate t.o CongreOs, or resident 
co~ieaioner , ahall be ad~itted to or ahare any part of thia agreement, 
or to any benefits that may ariae therefr<nn; but this provision shall 
not be construed to extend to 41'\y agteemant if made with 1 c:orporl;tion 
for ita general benefit . 

(10) The terms and conditions aforesaid are to apply to and bind 
the heira, executore, Administr.tors, tuccettars , and &JsigM: of the. Vendor. 

4 
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• 
(VSC)IJ/ 1 
(Apdl 71) 

.-
j 

(11) All te=s &nd conditions with .... apeet to tblo offer are 
expreaaly contained het'eln and the Vendor •sreea· th.a.e no representative 
or agent of the United Statea haa ude any upreae.ntation or prouiae 
with rcopoct to thia offer not oxpreooly contained herein. 

(12) The Vendor horeby authorhes and directs the United St; 
to accoMplish payment of the amount specified in paragraph 2 abc 
by depositinq a check in said amount payable to the Marin Title 
Guaranty Company, escrow aqent for the Vendor, 1300 Fourth Stre< 
san Rafael, California. 

Signed on4 Dellvered this 

WITNESSES: VENDOJS: Johnson Oyster Co111p•ny 

a J.d It:{- .!l!!. , / 
Wltne.aa 

Vitneaa 
Secretary-Trc.~~1urer 

Wt.tneas Vendor 

Vitneea Vendor 
. 

Notice of aeceptanee of this offer ia to be tent to: 

Mr. CharteR l-1, .Johnson . P . 0. nox 68. Jnvsrness. Celifgrnla 94937 
Name Ad.dre.as City, State, liP 

ACCEPI.INCB OF OFFER TO S~U. UAL Pl!OPBIIT't 

tbe offer of. tht: Vendor contained herein t,• be·reby Accepted for and on 
bohllf of the UIIITEI> StATES OF AMEli.ICA. 

•r.,~--£~ nate: 

.· 
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•. Exhibit "A" 

l'bar: cert•tn reel property sltuat(!. 1.n the County of Htrin, Stitt of C•lifornil, 

described IS follovt: 

PMIXL o:re:· 

Dro!Nl!DIG Gt " point vhich bears So\lth \3° 25' 25" \lent h667 .1•8 teet tro~> 
the JllO&t EMterl-1 corner or th11t cert<liCl paree1 or 1c.ad eonvored by JeJ:les 
end J.la.rco.ret l~cC1ure to R.C.S. Co""'unicatiolls, Inc. by Deed dClted September 
28, 1929 cwd reco1'<1ed October 15, 1929 in Libe1· 185 ot Ortic1Cll Recorda, at 
page 93, J.!ar1n County ilecorcl.s; and running thence South 60° 09' Enst 938.6 
teet , South 2° 09' East 238.01 feet , North 6o0 09' Weot 938.6 feet Bnd llorth 
2° 09' Wcot 238.01 toot tc the point ot beginning 

PARCEL '1'110 : 

A RICI!'l' OF \lAY tor roodv01 purposes over " otrip ot lend 14 teet in vidtb, 
·the ·ecni:er ·1-!:Dc ot vh1ch 1-• <le~>erJ.bcd""" .1J>llo>t:>: BEIIIO that ccrtoin proJ>"rtY 
1n the Couoty or Mllr1n, Sto.to of Ce.litornia, ""re p4tticulnrl.)' ~escribd u 
tollallo : D'!'.Clllllll!O ot a. point on the llortheastcrl¥ boundary lint of: that 
certnin tra.ct of lAnd eoove~ed !'rOin Edvard H. Hciaa et ux to LarrY Jena"" et ux, 
by Deed da.tcd Tobruo.ry 2, 1951, distont o:• said line Ooutb V!t' 09' ~t 198.25 
teet n-ee the aoat ~ortborl-1 comer ot s41d trect; and l"WUlin& thence l!ortb ~2° 
~7' Y.eat 171.66 teet, llortb 21° 12' Vest 107.8\ teet, llortb •• ~8• Weot 105.10 
teet, t:ortb 25° ~5' Eoot 168.3~ teet, Korth 11° o6• S..st 96.79 reet, North 6" 
29' \/eat 224.11 feet', !lortb 13° 51' West 110.34 teet, north 01° 18 1 llest 91.!o.1 
teet, llo1-th 22° 51' E<t.ot 3~9.15 teet, llorth ~~· 19' E""t 1~5-39 feet, llortb 11° 
~o· E<>st"l37.~0 toot, llorth ()4° 56' E11st 225.42 toot, !forth 12° 20' E""t 151.12 
teet, llorth 26° ol,• Eut 173.97 feet, llortb ll0 55' Enst 265.05 teet, Hortb 22° 
56• Ec.st 166.00 teet, lforth 32° 1~' Ellllt 110.68 teet, llorth 53° 27' E<l!lt 1€1.26 
fect,llorth 47° 12' E11ot 126.93 teet, North 65° 02' E111>t 16.~3 teet, l!ortb 1,5• 

"17' Ee.st 76.38 teet, Jlorth 31° 36 1 Eost 91.54 !cot, llortb 55° 55' E11st 99.86 
·teet Md l:ortb 35° ll' F.aat 177.94 teet to the Invernooo-Pt. Royoo County nobd, 

,· 
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1. Any adverae clata baaed upon the assertion that aon. portion of said 
land ts tide or aubme.rged. lands, or baa been created by artiflciel 
.eans or haa accnt·ed to such portion. 10 created. 

2. No tnaurance vill be undertaken a.s to any portion of the hereto 
deoeribed property that lleo below the line ot ord1n•ry lltgh tide 
•• 1t CaQe to rest froa natural ~•ns. 

3. Conditione r•a•rding the use of Parcel Tvo herein at contained in an 
Agreement bet~een Edworct H. Heims, et ux and A. t.. Jen•cn, ct ux, 
re~(\rded Fobrutry 5, 1951, in Book 676 of Offieiol lltcords at page 382. 

The interest of the Heims now Vests in the United Stetes of America . 

. . 

/ 
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EXRI!IT "C'' 

ReserVi:As to Vendor, its successors aud assigns, a terminable right 

to us.e and oc-cupy the above-described property, as delineated on 

E>chibit ''D", attaebed, together vitb the ~ravemento aituat:e4 thexeon, 

for a period of 40 yeora for tbe purpose of processing and odling 

yholesale and retail oysters, seafood and complimentary food items, 

the interpretltion of oyster eultivati'!n to the visiting public, and 

re sidential ~urpoaes reasonably incidental thereto, subject to the 

follovins: 

.· 
Definition• 

The tem '~iroc:torn as used herein means the 

Director of cbe Nat1ooal Park Service; &Dd 

includes all his duly authorized, dele&ated 

rapreaentativo• . 

The tom 'tvendor11 as use-d herein lDe&na the 

Johnson Oyster Company, a California Corp.oration, 

~d lt1 successors and assigns. 

1. tile preodsu reserved by Vendor hereunder shall at all t;.,.es 

be JDalntained iu a safe, aanita.ry, and ai&htly condition, open 

to reaaoa.abla insp-ectiota. by the DirectOr, a.tld ·~etin& tll Federal, 

State, and County health, sanitation, aud ufety otan4ords applicable 

to operation of and .esidence within areas enaaaed in the proeessin& 

aud retail sale of oysters. 

. . 
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2, Utility ce~iets related to the reserved premises, 1neluding 

but not limited to water, electrieity, sanitation, and garbaze 

· diJpoul are the sole respondbility of Vendor. Carbacc and 

debris ohdl be dbpoced of by Vendor outside the bOWidary of 

tba Point Rayea National Seashore. Uae of the exi•tUII trash -· md garbage dyz=ps on the. reserved premi1e1 ohall be diacontinued 

and tba dUIIIpl shall be restored to a natural ecadition by V<>ndor. 

3, Oyster ahella may be disposed of within the boundaries of the 

Point Reyes Notional Seashore and may be stockpiled for a reason· 

able period of time on the preoises for uae aa follows: 

a) Upon apprcwal and under sn agre..,ent w1 th the Fish 

ODd Came Departme.nt and other State of Californi.a 

ngulatory authoritiu, """" ahelb may be STOUnd 

up aud deposited unifoO>ily on the voter bot~ 

allot>tento. 

b) Soaoe sbells may be used for surfaeina the road southerly 

fr'"" Sir Francis Drake Highway to the pr&laUu including 

the parking area on the reserved pTcmiees and the 

parking area on the adjacent land under apecial use 

by the Vendor. Approval of tho Superintendent will 

ba ~aquind prior to deposition of sbdb anywhere 

elae 111thin the Se.ashore for road. aurf•eina purposes. 

c:) s...., abelh ... 7 be used for aeed purpoae in oyater 

propacation. 

2 

./ 
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• 

• •• 
·. 

d) SO..e shells will b~ maintained to offer u gifts to 

the vlaiting publio. 

4. Vendor ahall not ccu:d.t waste upon the re1erved premises and 

ahall at .all tl.IDes IUf.Dtaln tho 1D a neat .and •1&htly oO<ld1tlon. 

S. A perNnent residence shall bt uintai!'ed upon the reserved 

property, oeeupied by a responsible employee of Vandor. 

6, Vendor ohall abide by a li rules and regul•tlona pertaining 

to National Park System areas . 

7. No pemanent or .temporary sttucture, aim or other improve· 

~nt of any type whatsoever shall be erected by Vendor in or 

upon the 't'llerved ptell.ises or U:tprovementa without the prior 

vrltten approval of the Director. 

a. Vendor and ita employees shall take all nuonable precautions 

to prevent fire• iD atdabout the reserved premilet, and eha.ll 

cooperate with the Director in f11'e ext1ngu1alDent in the reserved 

pre=dsea and areas immediately adjacent to the reserved premises . 

9. Durin& the t•rm of Vendor's reservation, Vendor shall be 

oolaly reoponoible for all cla~s arising f~am .uae of the reserved 

p~emioea by vioitior s, and shall carry extended eovaroge liabilit y 

iDauranco protcotin& &&oin~t such chl.m _in 01> a:oount .and of a type 

osrcad by tho Director, to be suffieicnt for thla purpose, 

3 

/ l 
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• • 
lOo During the te""' of occupancy, the Vendor shall carry fire 

and extended coverage insurance to the full insurable value of 

the improvements. The insured under said fire and e~tended 

eovcragc insurance shall .be the Vendor and the United St.atc:!i of 

Americe as their interests may appear. In case of loss, the 

Vendor may replace the improvements with equivalent structures. 

Should the Vendor elect not to rebuild, all insurance proceed' 

shall be divided between the lJn1tcd Statca and the Vendor as 

thei·r interests may 3ppear. 

11. Upon expiration of the reserved term, a speci.al u.se permit 

may be issued for the continued occupancy of the p~operty for 

the herein described purposes, provided however, that such 

peml.t will run conc\lrrently with and will terminate upon the 

expiration of State water bottom allotments a ssigned to the 

Vendor 0 Any pet'lllit for continued use w.ill be issued in 

•ccordance with National Park Se~ce regulations in effect at 

the time the reservation expires. 

12. Upon expiration of V~ndor's reservation,· or the extended 

use poriod by permit, it sh811 reJnove all .structures and improve .. 

ments placed "Pen the premises d\lring the period of its 

reservation. Any such property not r~oved from the reserved 

premises vithin 90 days after expiration of Vendor's reserva­

tion shall be presumed to have been abandoned and shall be 

4 
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pres~ed to have been a~andooed a~d shall bec~e the property of 

the United States of America, but this shall in no 'W#JY relieve 

: Vendor of liability for the cost of removal of such property fro:o 

th.e reserved pre:dse&. 

13. Disputes concer31ng perfo~nce un~er the terms of this 

reservation Sh3ll be ~ett!rmin(!d by the Secretary of the Interiot 

or bb duly a.uthod.zod representative in a maMcr consistent: 

with due precess of la~. 

14. Should Vendor elect to -dispose of any \lllU$ed portioo of the 

remainder of its re~ervcd occupancy, the United States of America 

··abG:l-1 ·be:afforded a Tight o~ first refusal to acquire the- same. 

15. A •pec1•1 use permit will be issuad by the Director to 

Ven~or for public interpretation of oyster cultivation by Vendor 

or adjacent premises, effective co~currently with Vendot 1 & 

res~rvatioa. 

16. Vendor shall keep the reserved pr..,iscs open to the pub lie 

for the interpretation. of oyster cultiv~t1on and processtng • 

17. Vendor, its successo=s and assigns, shall pay the possessory 

interest tax duriog the term of use alld occupancy; 

18. Vtndor ce.nnot co':lduct to restilu:r~nt operation on tbe premises 

vi tbout ::;>rior vr1 tt011 e:pproval o~ the Director. 

5 

•. · 



• 

' 

case4:12-cv-06134-YGR Document38-1 Filed12/21112 Page21 of 66 

s.6o'o9'E .·93&. 6ft . -

• $''11 -4667 .148ft:. 
s.43' lS l • E'ly eorn~r 
from th~=~~ieatl.on 
a.c .A.l 18$/93 (TIE) 
-parcc 

I 

\ 

s . 2 ' 09 . "&. -23~8~·~0~l;ft:.·:.=~._.--;--~ 

~1111111111 ffi 

, 

smell 
TMCT OlolOo 

J 01111SOll OYStf.t\ CO. 
?OltiT 1\E't'ES ll. $. 

"D" ~111\llT -



Case4:12-cv-06134-YGR Document38-1 Filed12121/12 Page22 of 66 

EXHIBIT 2 



Case4:12-cv-06134-YGR Document38-1 Filed12/21/12 Page23 of 66 
State Of Callforol~ - Th~.Ae_s~<;U..6!l!Qewn~cy,__ _ _ ___ __..A!YRYlN!.YO!YLD!LS;!!C.J:HW!!!!:!A~RZ~Ei!1NiilEG~G<LER!!.._!.Glli.OY~C[I!Oil!I.OC 

DEPARTMENT OF FISH AND GAME 

http: //www.dfg.ca.goll 
14 1 6 Ninth Street 

Sacramento, CA 95814 

Mr. Tom Johnson 
Johnson Oyster Company 
P.O. Box69 
Inverness, CA 94937 

December 21, 2004 

Subject: Renewal of Leases, M-438-01 and M-438-02 

Dear Mr. Johnson: 

Enclosed are the executed copies for lease agreements, M-438-01 and M-
438-02, for your files. I appreciate your patience in the execution of these 
documents. Should you have questions regarding the activities associated with 
these leases, please contact Tom Moore at (707) 875-4261. 

cc: Tom Moore 
Region 7 

Sincerely, 

~~'\--~-_At/ 
Eric R. Dockter 
Analyst 
Business Services 

Eric Larson (w/o attachments) 
Region 7 

Conserving Ca[iforni.a's Wiftf[ije Since 1870 
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RENEWAL OF LEASE 

Made this 25th day of June, 2004 at Crescent City, California by and between the 
State of California, acting by and through its Department of Fish and Game, hereinafter 
referred to as "Lessor: and Johnson Oyster Company, hereinafter referred to as 
"Lessee." 

WITNESSETH: 

WHEREAS, Lessee indicated an interest in renewing a prior lease agreement in 
correspondence dated May 28tn, 2003 and exercised that option by requesting Fish and 
Game Commission consideration of the request in correspondence dated April 8, 2004, 
and 

WHEREAS, The Fish and Game Commission at the May 4, 2004, meeting in 
San Diego, California granted the Lessee's request to extend the lease for 90 days to 
negotiate specific terms and conditions for the new lease. 

WHEREAS, Lessee is presently a registered aquaculturist authorized to grow 
marine life for profit in the waters of the State of California as provided in Section 15101 
of the Fish and Game Code, and 

WHEREAS, Lessee expressed support for the Lessor's recommended approval 
of the requested lease renewal for a 25-year period, contingent on a concurrent Federal 
Reservation of Use and Occupancy for fee land in the Point Reyes National Seashore, 
at an initial lease rate of three dollars ($3.00) per acre at signing, ten dollars ($10.00) at 
4 years, fifteen dollars ($15.00) at 10 years, and twenty dollars ($20.00) at 15 years, 
subject to adjustment considering changes in the Consumer Price Index and current 
lease rates no more often than every five years, at the Fish and Game Commission's 
discretion, and. 

WHEREAS, the Fish and Game Commission determined that a lease renewal 
was in the best interest of the State of California at the June 25, 2004, meeting in 
Crescent City, California and approved the renewal based on the renegotiated lease 
terms recommended by the Department of Fish and Game. 

NOW, THEREFORE, THIS INDENTURE WITNESSETH: 

That, in consideration of payment of the monies hereinafter stated in accordance 
with the renegotiated terms recommended by the Lessor and accepted at a duly called 
and noticed hearing of the Fish and Game Commission of the State of California, 
pursuant to law and in consideration of the covenants contained herein on the part of 
the Lessee, Lessor does hereby grant to Lessee the exclusive privilege to cultivate 
approved shellfish hereon and in those certain waters of the State of California 
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described as follows, to wit: 

All that certain real property situated in the County of Marin, State of California, 
described as follows: ' 

Two parcels of water bottoms in Drakes Estero, county of Marin, State of 
California, and being particularly described as follows: 

Parcell. 

Beginning at a point near the oyster plant site of Johnson Oyster Company which 
bears South 43" 25' 25' West 3667.148 feet from the most easterky corner of 
that certain parcel of land conveyed by James and Magaret McClure of R.C.S. 
Communications Inc. by Deed dated September 2a, 1929 and recorded October 
15, 1929 in Liber 1a5 of Official Records, at Page 93, Marin County Records; and 
running thence North 59" West 420 feet to a point on the high water line of 
Drakes Estero, Marin County, State of California, which is the true point of 
beginning for this allotment; thence South 17• West 90 feet to the Northeasterly 
edge of a 1 00-foot boat passageway along the deepest water of Schooner Bay; 
thence following along the Easterly edge of said boat passageway South sa• 30' 
East 420 feet; South 1 o• West 600 feet; South 39" 30' West 1a20 feet; South 
a•west 650 feet to the Southeasterly edge of the 1 00-foot passageway; thence 
North as• 30' East 390 feet; South 3600 feet; South 20" East 341 0 feet to the 
Northwesterly point of the sheer cliff separating Home Bay from Drakes Estero, 
said point having U.S.G.S. grid coordinates 3a• 3" 18" N. 122" 55" 54" W.; thence 
following along the high water line of Home Bay Northeasterly to the extremity of 
Home Bay; thence Northerly and Southwesterly along the high water line of 
Home Bay to Schooner Bay; thence Northerly along the high water line of 
Schooner Bay to the point of beginning; said Parcel containing 350 acres, more 
or less. 

Parcel2. 

Beginning at a point on the high water line on the West Shore of Schooner Bay, 
said point bearing South 17" West 420 feet from the point of beginning of Parcel 
1; thence North 17" East 160 feet to the Northwesterly comer of the 1 00-foot 
Schooner Bay Boat passageway; thence following along the Westerly edge of 
said passageway along the deepest water in Schooner Bay South sa• 30' East 
175 feet; 1 o• West, 500 feet; South 29.30' West 1916 feel; South a• West690 
feet to the Southerly end of the 100-foot passageway; thence South 4" East5100 
feet; South 47" East 1,340 feet; North 80" East 1,300 feet; North 53" East 2,100 
feet; South 1,410 feet; South 59" West 1,510feet; South 17" East 1,300 feet; 
South 65" West 1,060 feet; South 79o West 1,480 feet to a point on the high 
water line on the Westerly shore of the main body of Drakes Estero having a 
U.S.G.S. grid coordinates 38" 2' 41 ' N., 122° 56' 51 ' W.; thence following 
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Northwesterly along the high water line of Barries Bay to its extremity; thence 
Southeasterly along the high water line of Barries Bay to the Westerly shore of 
Drakes Estero; thence Northwesterly along the high water line of the Westem 
shore of Drakes Estero and Creamery Bay to the extremity of Creamery Bay; 
thence Southerly along the high water line of the Eastern and Southern shores of 
Creamery Bay and following Northeasterly along the Westerly shore of Schooner 
Bay along the high water line to the point of beginning at the Northwesterly edge 
of the 1 00-foot boat passageway. 

Excepting therefrom, a one-acre parcel designated as Mariculture Lease No. M-
438-02, said Parcel 2 containing 709 acres, more or less. 

These parcels 1 and 2, containing 1,059 acres, more or less, together comprise 
Oyster Allotment Number M-438-01 . 

This lease, in accordance with provisions of Section 15400 of the Fish and Game 
Code, as may from time to lime be amended or changed by the State Legislature, is for 
the sole purpose of cultivating Pacific oyster (Crassoslrea gigas), and European flat 
oyster (Ostrea edu/is), in the previously designated area. The cultivation of additional 
species of aquatic plants or animals must have approval of the Fish and Game 
Commission. Seed stock must be certified before planting in compliance with Section 
15201 of the Fish and Game Code, and must be planted by Lessee in a manner and at 
a size approved by the Lessor to assure that harvested animals are a product of the 
lease. A request for certification of planting stock will be submitted by Lessee to the 
Lessor at least ten (1 0) days prior to the proposed date of inspection. 

All oyster cultivation on the lease shall be confined to the bottom, stakes, and 
racks within the area approved by the Commission. No other mode of operation or 
culture method is authorized unless Lessee shall first obtain approval thereof from the 
Fish and Game Commission. 

The notice of intent to plant shellfish on the lease shall be given to the 
Department of Fish and Game's, Marine Region Aquaculture Coordinator, P.O. Box 
1560, Bodega Bay, California 94923, telephone (707) 875-4261 , or at such other place 
as Lessor may fr.om time to time designate. In addition to the required ten (10) day 
notice, at least a 24-hour notice shall be given to the aquaculture coordinator or their 
designee, giving the· details on where the shellfish seed can be inspected. 

In accordance w ith actions taken by the Fish and Game Commission of the State 
of California, pursuant to Fish and Game Code Section 15400, Lessor does hereby 
renew said lease for such consideration, specific purposes and subject to covenants, 
terms, conditions, reservation, restrictions and limitation as are set forth herein. 

This lease renewal is authorized for a term of twenty-five (25) years commencing 
on the 25th day of June, 2004, and ending on the 24tn day of June, 2029, contingent on 
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a concurrent federal Reservation of Use and Occupancy for fee land in the Point Reyes 
National Seashore, at an initial lease rate of three dollars ($3. 00) per acre at signing, 
ten dollars ($1 0.00) at 4 years, fifteen dollars ($15.00) at 10 years, and twenty dollars 
($20. 00) at 15 years, subject to adjustment considering changes in the Consumer Price 
Index and current lease rates no more often than every five years, at the Fish and 
Game Commission's discretion, and a privilege tax on all products harvested as 
provided by Fish and Game Code Sections 8051, 18406.5, and 15406.7. Beginning 
January 1, 2005, said annual rental fee will be payable to Lessor on a calendar year 
basis, January 1 - December 31 . If said annual rental fee is not paid within sixty (60) 
days after the close of the month in which it is due, an additional 10 percent penalty 
shall be paid. Lessor, at its option, may declare the lease abandoned for failure to pay 
such rental fees within 90 days from the beginning of the rental period; although such 
abandonment shall not relieve Lessee of its obligation to pay such rental and penalty 
which are due and owing. Lessee agrees to pay Lessor reasonable attorney fees and 
costs incurred in collecting any amounts and/or penalties due and owing from Lessee 
under the provisions of this lease. Lessee agrees to pay said fee(s) to Lessor at its 
office in the City of Sacramento, State of California, or at such other place as Lessor 
may, from lime to time, designate. 

Lessee expressly recognizes and acknowledges that any payments by Lessee 
as provided for herein are subject to the provisions of Section 1541 0 or the Fish and 
Game Code which states "All leases shall be subject to the power of the Legislalure to 
increase or decrease the rents, fees, taxes, and other charges relating to the lease, but 
no increase in rent shall be applicable to an existing lease until it is renewed." 

This lease is made upon the following additional terms, conditions, and 
covenants, to wit: 

A. This lease may, at the option of Lessee, be renewed for additional periods not to 
exceed 25 years each. If the Lessee desires to enter into a new lease for a 
period commencing after expiration of the initial 25-year term, Lessee shall give 
notice to Lessor one (1) year prior to termination of the lease. The lease may be 
renewed if, during the notification period, terms for a new lease are agreed upon 
by Lessee and the Commission. Lessor retains the right to renegotiate terms of 
the lease, including annual rental rates, subject to adjustment considering 
changes in the Consumer Price Index and current lease rates, at the Fish and 
Game Commission's discretion, no more often than every ten (10) years during 
the current renewal period. 

B. Lessee shall keep records as required in accordance with Fish and Game Code 
Section 15414 on forms to be supplied by Lessor, and shall maintain ad~ate 
accounting records sufficient to determine monies due to Lessor by the 1 0 day 
of each month for all shellfish harvested during the preceding calendar month. 
Lessor reserves the right to inspect Lessee's premises, equipment and all books 
at any time, and Lessee's records pertaining to its cultivation on the leased 
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premises. 

C. The lease shall be improved at no less than the minimum rate established by 
Commission regulations (Section 237(i)(A)- (C), n ue 14, CCR). A minimum rate 
of planting shall be negotiated for option periods. Lessor may declare this lease 
terminated if lessee fails to meet these requirements, and if lessee, at any time, 
is proven to be failing in good faith, to pursue the purpose of this lease. 

D. If, at any time subsequent to the begiming date of this lease the use of stakes or 
racks authorized herein shall fall into a state of disrepair or otherwise become an 
environmental or aesthetic degradation, as determined by Lessor, then upon 
wntten notice by lessor, lessee shall have sixty (60) days to repair and correct 
conditions cited by Lessor. Failure to comply with the written notice shall be 
grounds for termination of this lease and Lessee shall , at the option of Lessor, 
remove all improvements located on lands covered by this lease. 

As a financlal guarantee of growing structure removal and/or clean-up expense in 
the event the lease is abandoned or otherwise terminated, Lessee shall place on 
deposit, pursuant to the "Escrow Agreement for Clean-up of Aquaculture leases, 
Drakes Estero, California", the sum of ten thousand dollars ($10,000). Such 
money shall be deposited over a two-year period payable, three-quarters upon 
entering upon the lease, and one-quarter upon the first anniversary of such 
inception date. The escrow account shall be increased if the Fish and Game 
Commission determines that, if abandoned, the culture operation is likely to be 
more expensive to remove. The escrow account may be reduced by the 
Commission upon demonstration that the probable cost of removal of all 
improvements would be less than the deposit previously required. In its annual 
Proof-of Use Report, the lessor shall advise the Commission of its best estimate 
of the probable cost of removal the lease operation. The escrow agreement, 
escrow holder, and escrow depository shall be agreed upon by the Executive 
Director of the Fish and Game Commission and the Lessor. 

If Lessee abandons this lease without removing growing structures therefrom, 
the escrow deposil shall be expended to remove growing structures or otherwise 
clean up the lease. 

In order to assure compliance with the escrow provisions of this lease, Lessee 
shall dedicate to the agreed upon escrow account specified in the • Escrow 
Agreement for Clean-up of Aquaculture leases in Drakes Estero, California 
(Addendum 1 )", hereby attached to and made part of this agreement, a total of 
seven thousand five hundred dollars ($7 ,500). This amount equals three-quarters 
of the amount, ten thousand dollars ($10,000), to be deposited in the "Drakes 
Estero Escrow Account•. 

E. Lessee shall make monthly surveys of Drakes Estero for the purpose of clean-up 
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of lost growing equipment or materials. Lessee shall keep a record of date of 
surveys and materials recovered and shall provide this information in the annual 
Proof-of-Use Report. 

F. Lessee shall observe and comply with all rules and regulations now or 
hereinafter promulgated by any governmental agency having authority by law, 
including but not limited to State Water Resources Control Board, State Coastal 
Commission, State Lands Commission, and U.S. Army Corps of Engineers. Any 
other permits or licenses required by such agencies will be obtained by Lessee at 
his own sole cost and expense. 

G. Lessee recognizes and understands in accepting this lease that his interest 
therein may be subject to a possible possessory interest tax that the county may 
impose on such interest, and that such tax payment shall not reduce any rent or 
royalty due the Lessor hereunder and any such tax shall be the liability of and be 
paid by Lessee. 

H. Any modification of natural or existing features of the real property described in 
this lease, which are not consistent with the. authorized uses under this lease are 
expressly prohibited without prior written consent of the Lessor. 

I. As evidence of progress in aquaculture, Lessee shall submit each year to the 
State at the Marine Region office, P 0 . Box 1560, Bodega Bay, Cal ifornia 94923, 
a written declaration under penalty of perjury, showing the date and amount of 
each type of aquaculture development and date and amount of designated 
species comprising each planting, including a diagram (map) showing area, 
amounts, and dates planted. Such annual proof-of-use shall be submitted on or 
before February 1 of each year for the previous year, January 1 -- December 31, 
inclusive. 

J. This lease shall be canceled at any time Lessee fails to possess a valid 
aquaculture reg istration issued pursuant to Section 15101 of the Fish and Game 
Code. Lessee agrees not to commit, suffer. or permit any waste on said 
premises or any act to be done thereon in violation of any laws or ordinances. 
This lease shall be subject to termination by Lessee at any time during the term 
hereof, by giving Lessor notice in writing at least ninety (90) days prior to the date 
when such termination shall become effective. In the event of such termination 
by Lessee, any unearned rental shall be forfeited to the Lessor. 

K. This lease of State water bottoms only grants lessee the exclusive right to 
cultivate marine life as described in the lease. The lease does not imply that any 
guarantee is given that shellfish may be grown or harvested for human 
consumption. The Lessor only has the statutory authority to enter into 
aquaculture leases (Fish and Game Code Section 15400 et. seq.). The California 
Department of Heath Services has the authority (Health and Safety Code Section 
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28500 el ~eq. ) to certify and regulate sanitary procedures followed in the 
harvesting, handling, processing, storage, and distribution of bivalve mollusk 
shellfish intended for human consumption. 

L. In addition to the conditions and restrictions herein provided for in this lease, and 
any right or privilege granted, conveyed or leased hereunder, shall be subject to, 
and Lessee agrees to comply with all applicable provisions of the California Fish 
and Game Code, and regulation of the Fish and Game Commission, in particular 
Sections 15400 - 15415, inclusive, of the Fish and Game Code, and expressly 
recognizes the right of the Legislature and the Fish and Game Commission to 
enact new laws and regulations. In the event of any conflict between the 
provisions of this lease and any law or regulation, the latter will control. This 
lease shall be deemed amended automatically upon the effective date of such 
conflicting law or regulation. 

M. This lease is personal to the Lessee and shall not be transferred, assigned, 
hypothecated or subleased, either voluntarily or by operation of law, without prior 
approval of the Fish and Game Commission. 

N. The waiver by the Lessor of any default or breach of any term, covenant or 
condition shall not constitute a waiver of any other default or breach, whether of 
the same or any other tenm, covenant or condition, regardless of the Lessor's 
knowledge of such other defaults or breaches. The subsequent acceptance of 
monies hereunder by the Lessor shall not constitute a waiver of any preceding 
default or breach of any term, covenant or condition, other than the failure of the 
Lessee to pay the particular monies so accepted, regardless of the Lessor's 
knowledge of such preceding default or breach at the time of acceptance of such 
monies, nor shall acceptance of monies after termination constitute a 
reinstatement, extension or renewal of the agreement or revocation of any notice 
or other act by the Lessor. In the event of any breach by Lessee of any of the 
provisions hereof, other than the payment of any sum due from Lessee to Lessor 
hereunder, which breach is not remedied, abated and cured by Lessee within 
sixty (60) days after notice in writing, shall cause this lease to thereupon cease 
and tenminate. 

0 . Lessee shall not assign or transfer this agreement without prior written approval. 
Such written approval of the assignment or transfer of lease shall be subject to 
any and all condi tions required by the Fish and Game Commission Including, 
without limitation by reason of the specifications herein, the altering, changing or 
amending of this agreement as deemed by the Commission to be in the best 
interest of the State. 

P. All notices herein provided to be given or which may be given by either party to 
the other, shall be deemed to have been tully given when made in writing and 
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deposited in the United States Mail, certified and postage prepaid and addressed 
as follows: 

To the Lessor 

To the Lessee 

DEPARTMENT OF FISH AND GAME 
1416 Ninth Street 
Sacramento, CA 95814 

MR. TOM JOHNSON 
JOHNSON OYSTER COMPANY 
P.O. Box69 
Inverness, CA 94937 

Nothing herein contained shall preclude the giving of any such written notice by 
personal service. The address to which notices shall be mailed as aforesaid to 
either party may be changed by written notice given by such party to the other, 
as hereinbefore provided. 

Q. Lessee hereby indemnifies and holds harmless the Lessor, its officers, agents 
and employees against any and all claims and demands of every kind and nature 
whatsoever arising out of or in any way connected with the use by the Lessee of 
said lease or the exercise of the privilege granted herein. 

S. The terms, provisions, and conditions hereof shall be binding upon and inure to 
the benefit of the parties and the successors, and assigns of the parties hereto. 

T. The lease does not imply that any guarantee is given that shellfish may be grown 
and harvested for human consumption. The Lessor only has the statutory 
authority to enter into aquaculture leases (Fish and Game Code Section 15400 
et. seq.). The California Department of Health Services has the authority (Health 
and Safety Code Section 28500 et. seq.) to certify and regulate sanitary 
procedures followed in the harvesting, handling, processing, storage, and 
distribution of bivalve mollusk shellfish intended for human consumption. 

Lessee must recogni:z:e that compliance by certified shellfish harvesters with the 
conditions and procedures set forth in the Department of Health Service's current 
'Management Plan for Commercial Shellfishing in Drakes Estero, California' and 
in the current'Contingency Plan for Marine Biotoxins in California Shellfish' is 
mandatory. These conditions and procedures establish dassifications for 
certification to harvest shellfish (oysters, mussels and dams) and establish 
rainfall closures which may delay or prevent harvesting of cultured organisms 
from this lease and are a condition of the Shellfish Growing Area Certificate. 

U. The attached Nondiscrimination Clause (OCP-1) Is hereby made a part of this 
agreement. 
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Except as herein amended, all other terms of said lease agreement shall remain 
unchanged and in full force and effect. 

IN WITNESS THEREOF, the parties hereto have caused this lease to be duly 
executed as of the day and year first above written. 

APPROVED: 

FISH AND GAME COMMISSION 

By: 0144ltt"k-~ 
STATE OF CALIFORNIA 

DEPARTMENT 0 FISH AND ME 

Admiudst.ra t -ion 

TOM JOHNSON 
JOHNSON OYSTER COMPANY 

ey: -~---~ :;> 
Lessee 

Page9of9 



Case4:12-cv-06134-YGR Document38-1 Filed12/21/12 Page33 of 66 
CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 

STATE OF CAU:O~NIA ~ }ss 
COUNTYOF_~.-~~~~~~---

On \~ c-'61 0\..). before me, S<Jra L Huddleston • Nota..n,<l j> IJ b \ i G 

poraonallyapp<oar~d 3om :\o\-\n;=-,o~ \ 
penonally known to ,. 

-; • SAAAL IUlOLESTON z ~ • · • HOWIY f't.8UC • CAUF. ~ 
z . OI)UrfTV OfZ $ONOtrU\ .. 
11 My CcrMI. E>p. Doc. •• 2007 J t 

uo u u : oeu eo e eeoc uusose 

NAME(S) OF SIGNER(S) 
- OR • pro:wd 10 ""'¥si$of sotiola.:<ory ollldence ID bo 1he 
parsonM- "" . subsctibod "' ""' wilhin insWmOnt """ 
ae~dgedtom&N ~ex~lhesamo ~ 
~-it authori<ed capacity~ and that~ 
'iliiNturo~ on no IOStrUmOnl the perso~ or thi entity upon bohoH of 
v.tlic:h 1M P•~acted. exeat!:ed the lns.tromenl 

SIGNATURE OF NOTARY 

OPTIONAL 
Thoug'h the datt below ll not tequlred by law, it may prove valuable to persons relying on the docl.ll'lent and coukl 
prevent frRudulent reattactwnont of n. form. 

CAPACITY CLAIMED BY SIGNER 
INDIVIDUAL 
CORI'ORATE OFFICER 

TITLE(S) 
PARTNER(S) 
LIMITED or GENERAL 
ATIORNEY~I'I-FACT 
TRUSTEE($) 
GUARDIAN/CONSERVATOR 
OTHER: 

SIGNER IS REPRESENTING: 
NAME OF PERSON(S( OR ENTITY(IES) 

DESCRIPTION OF ATTACHED DOCUMENT 

"B enr.wcJ o+. \.&a h& 
TITLE OR TYPE OF DOCUMENT 

DATE OF DOC MENT 

SIGNER(S) OTHER THAN NAMED ABOVE 



I. 

2. 

Case4:12-cv-06134-YGR Document38-1 Filed12/21112 Page34 of 66 

I· 
ADDENDUM '1'0 

AQUACULTURE LEASE 
BETWEEN 

DEPART~1ENT OF FISH AND GANE, 
AND ... . ... .. -

LESSOR 

JOHNSON OYSTER COMPANY 

NONDISCRmiNATION CLAUSE 

(OCP - 1) 

! 

I 
I. 
; 

r-
* ~ Dur ing the ·Performance of this contract, contractor and ililtts 

subcontractors shall not unlawful lY discriminate against nY 
employee or aPPlicant for emp loyment .becouse of race, reli­
gion, color, national or ig in, ancestry, Plwsical hand!ca 
medical condi tion, mar i tal status, age Cover 40) or sex. L 
Contractors and subcontractors shall insure that the evali a­
tlon and treatment of their employees and applicants for 1 
emp loyment ore free of such disc rimination. Cont ractors~· nd 
subcont ractors shall comply with the provisions of the F r 
EmPloyment and Housi ng Act (Government Code, Section 129 
et seq,) and the app licable regulations promulgated tl1er~nder 
(California Administrative Code, Tit le 2, Section 7285.0 ~t 
seq , ) , The applicable regulations of the Fair Employmen4 and 
Housing Commission lmQlerrenting Government Code, Section !1 2990, 
set forth in Chapter 5 of Di vision 4 of Title 2 of the C~l i ­
fornia Admi nistrative Code ore incorporated into this contract 
by reference and mode a part hereof as if set forth in f u!l l. 
Contractor and its subcontractors shall give written notite of 
their obl igations under this clause to labor organizations with 
which they have a co l lective bargaining or oth~r agreemenf . 

~ 
This contractor shall inc lude the nondiscrimination and cbm­
Pliance provi sions of thls clause 1n al l subcontracts to perform 
work under the contract. l 

,. 
• All references to "contractor " shall be deemed to be Lessee. 

STO. 17A (NA-w $ · 8 3 ) 

I 
l 
' 

• ' 
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AMENDMENT NO. 2 
TO 

INDENTURE OF LEASE 

Number M-438-01 

This amendment of Aquaculture Lease is made and entered into as of the 1 au' 
day of March 2005, by and between the State of California, acting by and through its 
Department of Fish and Game, hereinafter referred to as "Lessor', and Drakes Bay 
Oyster Company, hereinafter referred to as •Lessee. 

WITNESSETH: 

WHEREAS,' on January 18, 1934, the State did allocate approximately 6,000 
acres of State water bottoms, lying in Drakes Estero and Estero de Umantour, Marin 
County, to David C. Dreir as Oyster Allotment No. 2, under provisions of then Section 
820 of the Fish and Game Code, and 

WHEREAS, on April 3, 1935, the State did approve the transfer of Allotment No. 
2 from David C. Dreir to the Drakes Bay Oyster Company, Inc., and 

WHEREAS, on September 4, 1946, the State did approve the transfer of 
Allotment No. 2 from Drakes Bay Oyster Company to Larry Jenson, and 

WHEREAS, on July 6, 1954, the State did approve the transfer of Allotment No.2 
from Larry Jenson to Van Camp Seafood, Inc .• and 

WHEREAS, on February 11, 1955, the State did approve the transfer of 
Allotment No. 2 from Van Camp Seafood, Inc., to Coast Oyster Company of California 
and redescribed said allotment, reducing the acreage of said allotment from an 
estimated 6, 000 acres to 2,130 acres, and 

WHEREAS, on September 6, 1955, the State did set aside (under authority of 
Section 6497 of the Fish and Game Code), 965 acres of water bottoms in Drakes 
Estero and Estero de Limantour, for Public Clam Reserve No. 3, thereby reducing 
Oyster Allotment No. 2 to 1,165 acres, more or less, and 

WHEREAS, on November 18, 1960, Coast Oyster Company did assign their 
interest in Oyster Allotment No. 2, lying in Drakes Estero and Estero de Limantour, to 
Charles W. Johnson, and 

WHEREAS, on March 7, 1961, the State did approve the transfer of Oyster 
Allotment No. 2 to Mr. Johnson and, subsequently, on that date did approve the 
assignment of the Allotment to the Allottee, and 

WHEREAS, on February 19, 1965, Allottee agreed to the abandonment of that 
entire portion of Oyster A llotment No. 2, lying in Estero de Limantour, provided the State 
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approve the allotment of 170 additional acres of water bottoms in Drakes Estero to 
Allottee, and 

WHEREAS, on February 19, 1965, the State did approve a redescription of 
Oyster Allotment No.2 to exclude the original allotment acreage lying within Estero de 
Limantour, thereby reducing said allotment to 843 acres and allocating a new oyster 
allotment designated No. 72 in Drakes Estero, comprised of 170 acres, to Allottee, and 

WHEREAS, on June 1, 1979, it was considered to be in the best interest of the 
State to consolidate Oyster Allotments Nos. 2 and 72 to comprise one Allotment (M-
438-01) in conformation with the standard allotment numbering system adopted by the 
State on March 24, 1971 , and 

WHEREAS, on June 1, 1979, the State did consolidate said allotments Nos. 2 
and 72 and did re-allot unto the Allottee the State water bottoms designated as 
Aquaculture Lease M-438-01, and 

WHEREAS, the Fish and Game Commission at its meeting on October 7, 1994, 
adopted new administrative procedures to standardize annual proof-of-use reporting 
and the rental period for aquaculture leaseholds, and Lessor amended said lease on 
April1, 1997 to reflect these changes, and 

WHEREAS, Johnson Oyster Company requested that title to Lease Agreement 
(No. M-438-01) be transferred to Drakes Bay Oyster Company and the Fish and Game 
Commission at its meeting on March 18, 2005, authorized the transfer of title of State 
Water Bottoms Lease M-438.01, from Johnson Oyster Company to Drakes Bay Oyster 
Company; 

NOW, THEREFORE, THIS AMENDMENT WITNESSETH: 

That, in accordance with actions taken by the Fish and Game Commission of the 
State of California, pursuant to Fish and Game Code Section 15400, Lessor does 
hereby amend said lease for such consideration, specific purposes, and subject to 
covenants, terms, conditions, reservations. restrictions and limitations as are set forth 
herein, and does hereby grant to Lessee the exclusive privilege to cultivate shellfish 
thereon, and in all that certain real property situated in the County of Marin, State of 
California, described as follows: 

Two parcels of water bottoms in Drakes Estero, county of Marin, State of 
California, and being particularly described as follows: 

Parcel1. 

Beginning at a point near the oyster plant site of Johnson Oyster Company which 
bears South 43• 25' 25" West 3667.148 feet from the most easterly corner of that 
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certain parcel of land conveyed by James and Margaret McClure of R.C.S. 
Communications Inc. by Deed dated September 28, 1929 and recorded October 
15, 1929 in liber 185 of Official Records, at Page 93, Marin County Records; and 
running thence North 59• West 420 feet to a point on the high water line of 
Drakes Estero, Marin .County, State of California, which is the true poini of 
beginning for this a llotment; thence South 1 r West 90 feet to the Northeasterly 
edge of a 1 00-foot boat passageway along the deepest water of Schooner Bay; 
thence following along the Easterly edge of said boat passageway South sa• 30' 
East 420 feet; South 10° West 600 feet; South 39• 30' West 1820 feet; South 
a·west 650 feet to the Southeasterly edge of the 100-foot passageway; thence 
North 86° 30' East 390 feet; South 3600 feet; South 20° East 3410 feet to the 
Northwesterly point of the sheer cliff separating Home Bay from Drakes Estero, 
said poirit having U S.G.S. grid coordinates 38° 3' 18' N. 122" 55' 54" W.; thence 
following along the high water line of Home Bay Northeasterly to the extremity of 
Home Bay; thence Northerly and Southwesterly along the high water line of 
Home Bay to Schooner Bay; thence Northerly along the high water line of 
Schooner Bay to the point of beginning; said Parcel containing 350 acres, more 
or less. 

Parcel2. 

Beginning at a point on the high water line on the West Shore of Schooner Bay, 
said point bearing South 17" West 420 feet from the point of beginning of Parcel 
1; thence North 17" East 160 feet to the Northwesterly comer of the 100-foot 
Schooner Bay Boat passageway; thence following along the Westerly edge of 
said passageway along the deepest water in Schooner Bay South sa• 30" East 
175 feet; 10• West, 500 feet; South 29°30' West 1916 feet; South a• West 690 
feet to the Southerly end of the 100-foot passageway; thence South 4• East 5100 
feet; South 47" East 1,340 feet; North 80" East 1,300 feet; North 53• East 2,100 
feet; South 1,410 feet; South 59• West1 ,510 feet; South 17• East 1,300 feet; 
South 55• West 1,080 feet; South 79• West1 ,480 feet to a point on the high 
water line on the Westerly shore of the main body of Drakes Estero having a 
U.S.G.S. grid coordinates 38° 2' 41' N., 122° 56' 51' W.; thence following 
Northwesterly along the high water line of Barries Bay to its extremity; thence 
Southeasterly along the high water line of Barries Bay to the Westerly shore of 
Drakes Estero; thence Northwesterly along the high water line of the Western 
shore of Drakes Estero and Creamery Bay to the extremity of Creamery Bay; 
thence Southerly along the high water line of the Eastern and Southern shores of 
Creamery Bay and following Northeasterly along the Westerly shore of Schooner 
Bay along the high water line to the point of beginning at the Northwesterly edge 
of the 1 00-foot boat passageway. 

Excepting therefrom, a one-aore parcel designated as Aquaculture Lease No. M-
438-02, said Parcel 2 containing 709 acres, more or less. 

Page 3 of 5 



Case4:12-cv-06134-YGR Document38-1 Filed12/21112 Page38 of 66 

Number M-438-01 

These parcels 1 and 2, containing 1,059 acres, more or less, together comprise 
Aquaculture Lease Number M-438-01. 

This lease, in accordance with provisions of Section 15400 of the Fish and Game 
Code, as may from time to time be amended or changed by the State Legislature, is for 
the sole purpose of cultivating Pacific oyster (Crassoslrea gigas), and ELropean flat 
oyster (Ostrea edulis), in the previously designated area. 

The cultivation of additional species of aquatic plants or animals must have 
approval of the Fish and Game Commission. Seed stock must be certified before 
planting in compliance with Section 15201 of the Fish and Game Code, and must be 
planted by Lessee in a manner and at a size approved by the Lessor to assure that 
harvested animals are a product of the lease. A request for certification of planting 
stock will be submitted by Lessee to the Lessor at least ten (10) days prior to the 
proposed date of inspection. 

Shellfish cultivation methods approved for the lease shall be stakes. racks, and 
bottom culture within the area approved by the Commission. No other mode of 
operation or culture method is authorized unless Lessee shall first obtain approval 
thereof from the Fish and Game Commission. 

The notice of inlent to plant shellfish on the lease shall be given to the 
Department of Fish and Game's, Marine Region Aquaculture Coordinator, P.O. Box 
1560, Bodega Bay, California 94923, telephone (707) 875-4261, or at such other place 
as Lessor may from time to time designate. In addition to the required ten (10) day 
notice, ai least a 24-hour notice shall be given to the aquaculture coordinator or their 
designee, giving the details on where the shellfish seed can be inspected. 

All notices herein provided to be given or which may be given by either party to 
the other, shall be deemed to have been fully given when made in writing and deposited 
in the United States Mail, certified and postage prepaid and addressed as follows: 

To the Lessor 

To the Lessee 

DEPARTMENT OF FISH AND GAME 
1416 Ninth Street 
Sacramento, CA 95814 

MR. KEVIN LUNNY 
DRAKES BAY OYSTER COMPANY 
17171 Sir Francis Drake Boulevard 
Inverness. CA 94937 

Nothing herein contained shall preclude the giving of any such written notice by 
personal service. The address to which notices shall be mailed as aforesaid to either 
party may be changed by written notice g1ven by such party to the other, as 
hereinbefore provided. 
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This lease of State water bottoms only grants lessee the exclusive right to 
cultivate marine life as described in the lease. The lease does not Imply that any 
guarantee is given that shellfish may be grown and harvested for human consumption. 
The lessor only has the statutory authority to enter into aquaculture leases (Fish and 
Game Code Section 15400 et. seq.). The California Department of Health Services has 
the authority (Health and Safety Code Section 28500 et. seq.) to certify and regulate 
sanitary procedures followed in the harvesting, handling, processing, storage, and 
distribution of bivalve mollusk shellfish intended for human consumption. 

lessee must recognize that compl iance by certified shellfish harvesters with the 
conditions and procedures set forth in the Department of Health Service's current 
"Management Plan for Commercial Shellfishlng in Drakes Estero, California" and in the 
current 'Contingency Plan for Marine Biotoxins in California Shellfish' is mandatory. 
These conditions and procedures establish dassifications for certification to harvest 
shellfish (oysters, mussels and clams) and establish rainfall dosures which may delay 
or prevent harvesting of cultured organisms from this lease and are a condition of the 
Shellfish Growing Area Certificate. 

Except as herein amended, all other terms of said lease agreement shall remain 
unchanged and in full force and effect. 

IN WITNESS WHEREOF, the parties have caused this amendment to said 
aquaculture lease to be executed as of the day and year first above written. 

APPROVED: 

FISH AND GAME COMMISSION 

By:d2vt~ 
STATE OF CALIFORNIA 
DEPARTMENT OF FISH AND GAM.E 

Robert R. Treanor, Executive Director 
.,, L ."h.-~-~ 

Lessor 

KEVIN LUNNY 
DRAKES BAY OYSTER COMPANY 
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AMENDMENT NO.3 
TO 

INDENTURE OF LEASE 

Number M-'138-01 

This amendment of Aquaculture Lease is made and entered into as of the 1 Olh 
day of December 2009, by and between the State of California, acting by and through 
its Department of Fish and Game, hereinafter referred to as "Lessor'', and Drakes Bay 
Oyster Company, hereinafter referred to as 'Lessee. 

WITNESSETH: 

WHEREAS, on January 18, 1934, the State did allocate approximately 6,000 
acres of State water bottoms, lying in Drakes Estero and Estero de Limantour, Marin 
County, to David C. Dreir as Oyster Allotment No. 2, under provisions of then Section 
820 of the Fish and Game Code, and 

WHEREAS, on April 3, 1935, the State did approve the transfer of Allotment No. 
2 from David C. Dreir to the Drakes Bay Oyster Company, Inc., and 

WHEREAS, on September 4, 1946, the State did approve the transfer of 
Allotment No. 2 from Drakes Bay Oyster Company to Larry Jenson, and 

WHEREAS, on July 6, 1954, the State did approve the transfer of Allotment No.2 
from Larry Jenson to Van Camp Seafood, Inc., and 

WHEREAS, on February 11 , 1955, the State did approve the transfer of 
Allotment No. 2 from Van Camp Seafood, Inc., to Coast Oyster Company of California 
and redescribed said allotment, reducing the acreage of said allotment from an 
estimated 6,000 acres to 2,130 acres, and 

WHEREAS, on September 6, 1955, the State did set aside (under authority of 
Section 6497 of the Fish and Game Code), 965 acres of water bottoms in Drakes 
Estero and Estero de Limantour, for Public Clam Reserve No. 3, thereby reducing 
Oyster Allotment No. 2 to 1,165 acres, more or less, and 

WHEREAS, on November 18, 1960, Coast Oyster Company did assign their 
interest in Oyster Allotment No. 2, lying in Drakes Estero and Estero de Limantour, to 
Charles W. Johnson, and 

WHEREAS, on March 7, 1961, the State did approve the transfer of Oyster 
Allotment No. 2 to Mr. Johnson and, subsequently, on that date did approve the 
assignment of the Allotment to the Allottee, and 

WHEREAS, on February 19, 1965, Allottee agreed to the abandonment of that 
entire portion of Oyster Allotment No. 2, lying in Estero de Limantour, provided the State 
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approve the allotment of 170 additional acres of water bottoms in Drakes Estero to 
Allottee, and 

WHEREAS, on February 19, 1965, the State did approve a redescription of 
Oyster Allotment No. 2 to exclude the original allotment acreage lying within Estero de 
Limantour, thereby reducing said allotment to 843 acres and allocating a new oyster 
allotment designated No. 72 in Drakes Estero, comprised of 170 acres, to Allottee, and 

WHEREAS. on June 1, 1979, it was considered to be in the best interest of the 
State to consolidate Oyster Allotments Nos. 2 and 72 to comprise one Allotment (M-
438-01) in conformation with the standard allotment numbering system adopted by the 
State on March 24, 1971, and 

WHEREAS, on June 1, 1979, the State did consolidate said allotments Nos. 2 
and 72 and did re-allot unto the Allottee the State water bottoms designated as 
Aquaculture Lease M-438-01 , and 

WHEREAS, the Fish and Game Commission at its meeting on October 7, 1994, 
adopted new administrative procedures to standardize annual proof-of-use reporting 
and the rental period for aquaculture leaseholds, and Lessor amended said lease on 
April1, 1997 to reflect these changes, and 

WHEREAS, Johnson Oyster Company requested that tiUe to Lease Agreement 
(No. M-438-01) be transferred to Drakes Bay Oyster Company and the Fish and Game 
Commission at its meeting on March 18, 2005, authorized the transfer of title of State 
Water Bottoms Lease M-438-01, from Johnson Oyster Company to Drakes Bay Oyster 
Company, and 

WHEREAS, the Fish and Game Commission at its meeting on December 10, 
2009, corrected a clerical error from the Fish and Game Commission meeting of 
October 8, 1993 and clarified that the cultivation of Manila clams (Venerupis 
philippinarum) on Lease M-438-Q1 is authorized as was originally requested by the 
former Jessee, Johnson Oyster Company; 

NOW, THEREFORE, THIS AMENDMENT WITNESSETH: 

That, in accordance with actions taken by the Fish and Game Commission of the 
State of California, pursuant to Fish and Game Code Section 15400, Lessor does 
hereby amend said lease for such consideration, specific purposes, and subject to 
covenants, terms, conditions, reservations, restrictions and limitations as are set forth 
herein, and does hereby grant to Lessee the exclusive privilege to cultivate shellfish 
thereon, and in all that certain real property situated in the County of Marin, State of 
California, described as follows: 
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Number M-'138-01 

Two parcels of water bottoms in Drakes Estero, county of Marin. State of 
California, and being particularly described as follows: 

Parcel1 . 

Beginning at a point near the oyster plant site of Johnson Oyster Company which 
bears South 43• 25' 25" West 3667.148 feet from the most easterly corner of that 
certain parcel of land conveyed by James and Margaret McClure of R.C.S. 
Communications Inc. by Deed dated September 28, 1929 and recorded October 
15, 1929 in Liber 185 of Official Records, at Page 93, Marin County Records; and 
nunning thence North 59• West 420 feet to a point on the high water line of 
Drakes Estero, Marin County. State of California, which is the true point of 
beginning for this allotment; thence South 17" West 90 feet to the Northeasterly 
edge of a 100-foot boat passageway along the deepest water of Schooner Bay; 
thence following along the Easterly edge of said boat passageway South 58° 30" 
East 420 feet; South 10• West 600 feet; South 39• 30' West 1820 feet; South 
s•west 650 feet to the Southeasterly edge of the 100-foot passageway; thence 
North 86• 30' East 390 feet; South 3600 feet; South 20• East 3410 feet to the 
Northwesterly point of the sheer cliff separating Home Bay from Drakes Estero, 
said point having U.S.G.S. grid coordinates 38° 3"18" N. 122• 55" 54" W.; thence 
following along the high water line of Home Bay Northeasterly to the extremity of 
Home Bay; thence Northerly and Southwesterly along the high water line of 
Home Bay to Schooner Bay; thence Northerly along the high water line of 
Schooner Bay to the point of beginning; said Parcel containing 350 acres. more 
or less. 

Parcel2. 

Beginning at a point on the high water line on the West Shore of Schooner Bay, 
said point bearing South 17• West 420 feet from the point of beginning of Parcel 
1; thence North 17• East 160 feet to the NorthweSterly corner of the 1 00-foot 
Schooner Bay Boat passageway; thence following along the Westerly edge of 
said passageway along the deepest water in Schooner Bay South 58• 30" East 
175 feet; 1 o• West , 500 feet; South 29.30' West 1916 feet; South 8• West 690 
feet to the Southerly end of the 100-foot passageway; thence South 4• East 5100 
feet; South 47" East 1,340·feet; North so• East 1,300 feet; North 53• East 2.100 
feet; South 1,410 feet; South 59• West 1,510 feet; South 17• East 1,300 feet; 
South 65• West 1,080 feet; South 79• West 1.480 feet to a point on the high 
water line on the Westerly shore of the main body of Drakes Estero having a 
U.S.G.S. grid coordinates 38• 2' 41" N., 122• 56' 51" W.; thence following 
Northwesterly along the high water line of Barries Bay to its extremity; thence 
Southeasterly along the high water line of Barries Bay to the Westerly shore of 
Drakes Estero; thence Northwesterly along the high water line of the Western 
shore of Drakes Estero and Creamery Bay to the extremity of Creamery Bay; 
thence Southerly along the high water line of the Eastern and Southern shores of 
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Creamery Bay and following Northeasterly along the Westerly shore of Schooner 
Bay along the high water line to the point of beginning at the Northwesterly edge 
of the 1 00-foot boat passageway. 

Excepting therefrom, a one-acre parcel designated as Aquaculture Lease No. M-
438-02, said Parcel 2 containing 709 acres, more or less. 

These parcels 1 and 2. containing 1,059 acres, more or less, together comprise 
Aquaculture Lease Number M-438-01. 

This lease, in accordance with provisions of Section 15400 of the Fish and Game 
Code, as may from time to time be amended or changed by the State Legislature, is for 
the sole purpose of cultivating Pacific oyster (Crassostrea gigas) . Manila clams (Tapes 
japonica). and European flat oyster (Ostrea edulis), in the previously designated area. 

The cultivation of additional species of aquatic plants or animals must have 
approval of the Fish and Game Commission. Seed stock must be certified before 
planting in compliance with Section 15201 of the Fish and Game Code, and must be 
planted by Lessee in a manner and at a size approved by the Lessor to assure that 
harvested animals are a product of the lease. A request for certification of planting 
stock will be submitted by Lessee to the Lessor at least ten (1 0) days prior to the 
proposed date of inspection. 

Shellfish cultivation methods approved for the lease shall be stakes, racks, and 
bottom culture within the area approved by the Commission. No other mode of 
operation or culture method is authorized unless Lessee shall first obtain approval 
thereof from the Fish and Game Commission. 

The notice of intent to plant shellfiSh on the lease shall be given to the 
Department of Fish and Game's, Marine Region Aquaculture Coordinator, 619 Second 
Street, Eureka, California 95501, telephone (707) 445-5365, or at such other place as 
Lessor may from time to time designate. In addition to the required ten (10) day notice, 
at least a 24-hour notice shall be g iven to the aquaculture coordinator or their designee, 
giving the details on where the shellfish seed can be inspected. 

All notices herein provided to be given or which may be given by either party to 
the other, shall be deemed to have been fully given when made in writing and deposited 
in the United States Mail, certified and postage prepaid and addressed as follows: 

To the Lessor 

To the Lessee 

DEPARTMENT OF FISH AND GAME 
1416 Ninth Street 
Sacramento, CA 95814 

MR. KEVIN LUNNY 
DRAKES BAY OYSTER COMPANY 
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17171 Sir Francis Drake Boulevard 
Inverness, CA 94937 

Nothing herein contained shall preclude the giving of any such written notice by 
personal service. The address to which notices shall be mailed as aforesaid to either 
party may be changed by written notice given by such party to the other, as 
hereinbefore provided. 

This lease of State water bottoms only grants Lessee the exclusive right to 
cultivate marine life as described in the lease. The lease does not imply that any 
guarantee is given that shellfish may be grown and harvested for human consumption. 
The Lessor only has the statutory authority to enter into aquaculture leases (Fish and 
Game Code Section 15400 et. seq.). The California Department of Health Services has 
the authority (Health and Safety Code Section 26500 et. seq.) to certify and regulate 
sanitary procedures followed in the harvesting, handling, processing, storage, and 
distribution of bivalve mollusk shellfish intended for human consumption. 

Lessee must recognize that compliance by certified shellfish harvesters with the 
conditions and procedures set forth in the Department of Health Service's current 
"Management Plan for Commercial Shellfishing in Drakes Estero, California" and in the 
current "Contingency Plan for Marine Biotoxins in California Shellfish" is mandatory. 
These conditions and procedures establish classifications for certification to harvest 
shellfish (oysters, mussels and clams) and establish rainfall closures which may delay 
or prevent harvesting of cultured organisms from this lease and are a condition of the 
Shellfish Growing Area Certificate. 

Except as herein amended, all other terms of said lease agreement shall remain 
unchanged and in full force and effect. 

IN WITNESS WHEREOF, the parties have caused th is amendment to said 
aquaculture lease to be executed as of the day and year first above written. 

APPROVED: 

FISH AND GAME COMMISSION 

By: 
~J~oh~n~C-arl~s-o-n-. ~Jr-.• ~E~x-e_c_u~tiv_e_D~i~-c~to-r 

STATE OF CALIFORNIA 
DEPARTMENT OF FIS.H AND GAME 
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By:----:-------­
Lessor 

KEVIN LUNNY 
DRAKES BAY OYSTER COMPANY 

By:----:--------­
Lessee 

Page 6 of 6 

Number M-438.01 



Case4:12-cv-06134-YGR Document38-1 Filed12121112 Page48 of 66 

EXHIBIT 3 



• 
Case4:12-cv-06134-YGR Document38-1 Filed12/21/12 Page49 of 66 

Number M-438-02 

RENEWAL OF LEASE 

Made this 251
h day of June, 2004 at Crescent City, California, by and between the 

State of California, acting by and through its Department of Fish and Game, hereinafter 
referred to as "Lessor" and Johnson Oyster Company, hereinafter referred to as 
"Lessee." 

WITNESSETH: 

WHEREAS, Lessee indicated an interest in renewing a prior lease agreement in 
correspondence dated May 28111

, 2003 and exercised that option by requesting Fish and 
Game Commission consideration of the request in correspondence dated April 8, 2004, 
and 

WHEREAS, The Fish and Game Commission at the May 4, 2004, meeting in 
San Diego, California granted the Lessee's request to extend the lease for 90 days to 
negotiate specific terms and conditions for the new lease. 

WHEREAS, Lessee is presently a registered aquaculturist authorized to grow 
marine life for profit in the waters of the State of California as provided in Section 15101 
of the Fish and Game Code, and · 

WHEREAS, Lessee expressed support for the Lessor's recommended approval 
of the requested lease renewal for a 25-year period, contingent on a concurrent Federal 
Reservation of Use and Occupancy for fee land in the Point Reyes National Seashore, 
at an initial lease rate of twenty dollars {$20.00) per acre at signing, subject to 
adjustment considering changes in the Consumer Price Index and current lease rates 
no more often than every five years, at the Fish and Game Commission's discretion, 
and. 

WHEREAS, the Fish and Game Commission determined that a lease renewal 
was in the best interest of the State of California at the June 25, 2004, meeting in 
Crescent City, California and approved the renewal based on the renegotiated lease 
terms recommended by the Department of Fish and Game. 

NOW, THEREFORE, THIS INDENTURE WITNESSETH: 

That, in consideration of payment of the monies hereinafter stated in accordance 
with the renegotiated terms recommended by the Lessor and accepted at a duly called 
and noticed hearing of the Fish and Game Commission of the State of California, 
pursuant to law and in consideration of the covenants contained herein on the part of 
the Lessee, Lessor does hereby grant to Lessee the exclusive privilege to cultivate 
approved shellfish hereon and in those certain waters of the State of California 
described as follows, to wit: 
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All that certain real property situated in the County of Marin, State of California, 
described as follows: 

An area of one (1) acre lying within the following described area: 

Beginning at a point on the high water line of Drakes Estero, Marin County, State 
of California which is the true point of beginning for Oyster Allotment No. M-438-
01 , then southwesterly to a point on the high water line on the West Shore of 
Schooner Bay, said point bearing South 17° West 420 feet from the point of 
beginning and true point of beginning for Parcel No. 2 of said allotment; thence 
North 17° East 160 feet to the Northwesterly corner of the 100-foot Schooner Bay 
boat passageway along the deepest water in Schooner Bay South sa• 30' East 
17 5 feet; South 1 00 West 500 feet; South 29° 30' West 1950 feet; South 8° West, 
690 feet to the southerly end of the 1 00-foot passageway; thence South 4° East 
5100 feet; South 500 West, 2400 feet; South 80° West 1250 feet; South 100 East 
1375 feet; North 100 East 1250 feet; North 37° East 2100 feet; South 4° East 
141 0 feet; South sao West 1700 feet; South 20° East 1300 feet; South as• West 
11 00 feet; thence due West 1300 feet to a point on the high water line on the 
westerly shore of the main body of Drakes Estero having U.S.G.S. grid 
coordinates 38° 2' 41", 122° 56' 51" W.; thence following northwesterly along the 
high water line of Barries Bay to its extremity; thence Southeasterly along the 
high water line of Barries Bay to the westerly shore of Drakes Estero; thence 
northwesterly along the high water line of the western shore of Drakes Estero 
and Creamery Bay to the extremity of Creamery Bay; thence southerly along the 
high water line of the eastern and southern shores of Creamery Bay and 
following northeasterly along the westerly shore of Schooner Bay along the high 
water line to the point of beginning at the northwesterly edge of the 1 00-foot boat 
passageway. 

This lease, in accordance with provisions of Section 15400 of the Fish and Game 
Code, as may from time to time be amended or changed by the State Legislature, is for 
the sole purpose of cultivating purple-hinged rock scallops and Manila clams, in the 
previously designated area. The cultivation of additional species of aquatic plants or 
animals must have approval of the Fish and Game Commission. Seed stock must be 
certified before planting in compliance with Section 15201 of the Fish and Game Code, 
and must be planted by Lessee in a manner and at a size approved by the Lessor to 
assure that harvested animals are a product of the lease. A request for certification of 
planting stock will be submitted by Lessee to the Lessor at least ten (10) days prior to 
the proposed date of inspection. 

All shellfish cultivation on the lease shall be confined to racks and in trays within 
the area approved by the Commission. No other mode of operation or culture method is 
authorized unless Lessee shall first obtain approval thereof from the Fish and Game 
Commission. 
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The notice of intent to plant shellfish on the lease shall be given to the 
Department of Fish and Game's, Marine Region Aquaculture Coordinator, P.O. Box 
1560, Bodega Bay, California 94923, telephone (707) 875-4261, or at such other place 
as Lessor may from time to time designate. In addition to the required ten (10) day 
notice, at least a 24-hour notice shall be given to the aquaculture coordinator or their 
designee, giving the details on where the shellfish seed can be inspected. 

In accordance with actions taken by the Fish and Game Commission of the State 
of California, pursuant to Fish and Game Code Section 15400, Lessor does hereby 
renew said lease for such consideration, specific purposes and subject to covenants, 
terms, conditions, reservation, restrictions and limitation as are set forth herein. 

This lease renewal is authorized for a term of twenty-five (25) years commencing 
on the 25TH day of June, 2004, and ending on the 24th day of June, 2029, contingent 
on a concurrent federal Reservation of Use and Occupancy for fee land in the Point 
Reyes National Seashore, at an initial lease rate of twenty dollars ($20.00) per acre at 
signing, subject to adjustment considering changes in the Consumer Price Index and 
current lease rates no more often than every five years, at the Fish and Game 
Commission's discretion, and a privilege tax on all products harvested as provided by 
Fish and Game Code Sections 8051, 18406.5, and 15406.7. Beginning January 1, 
2005, said annual rental fee will be payable to Lessor on a calendar year basis, January 
1 -December 31 . If said annual rental fee is not paid within sixty (60) days after the 
close of the month in which it is due, an additional 10 percent penalty shall be paid. 
Lessor, at its option, may declare the lease abandoned for fa ilure to pay such rental 
fees within 90 days from the beginning of the rental period; although such abandonment 
shall not relieve Lessee of its obligation to pay such rental and penalty which are due 
and owing. Lessee agrees to pay Lessor reasonable attorney fees and costs incurred 
in collecting any amounts and/or penalties due and owing from Lessee under the 
provisions of this lease. Lessee agrees to pay said fee(s) to Lessor at its office in the 
City of Sacramento, State of California, or at such other place as Lessor may, from time 
to time, designate. 

Lessee expressly recognizes and acknowledges that any payments by Lessee 
as provided for herein are subject to the provisions of Section 15410 of the Fish and 
Game Code which states "All leases shall be subject to the power of the Legislature to 
increase or decrease the rents, fees, taxes, and other charges relating to the lease, but 
no increase in rent shall be applicable to an existing lease until it is renewed." 

This lease is made upon the following additional terms, conditions, and 
covenants, to wit: 

A. This lease may, at the option of Lessee, be renewed for additional periods not to 
exceed 25 years each. If the Lessee desires to enter into a new lease for a 
period commencing after expiration of the initial 25-year term, Lessee shall give 
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notice to Lessor one ( 1) year prior to termination of the lease. The lease may be 
renewed if, during the notification period, terms for a new lease are agreed upon 
by Lessee and the Commission. Lessor retains the right to renegotiate terms of 
the lease, including annual rental rates, subjecl to adjustment considering 
changes in the Consumer Price Index and current lease rates, at the Fish and 
Game Commission's discretion, no more often than every five (5) years during 
the current renewal period. 

The lease shall be improved at no less than the minimum rate established by 
Commission regulations (Section 237(i)(2)(A), Title 14, CCR). A minimum rate of 
planting shall be negotiated for option periods. Lessor may declare this lease 
terminated if Lessee fails to meet these requirements, and if Lessee, at any time, 
is proven to be failing in good faith, to pursue the purpose of this lease. 

D. Lessee shall keep records as required in accordance with Fish and Game Code 
Section 15414 on forms to be supplied by Lessor. and shall maintain adequate 
accounting records sufficient to determine monies due to Lessor by the 1Oth day 
of each month for all shellfish harvested during the preceding calendar month. 
Lessor reserves the right to inspect Lessee's premises, equipment and all books 
at any time, and Lessee's records pertaining to its cultivation on the leased 
premises. 

E. As evidence of progress in aquaculture, Lessee shall submit each year to the 
State at the Marine Region office, P.O. Box 1560, Bodega Bay, California 94923, 
a written declaration under penalty of perjury, showing the date and amount of 
each type of aquaculture development and date and amount of designated 
species comprising each planting, including a diagram (map) showing area, 
amounts, and dates planted. Such annual proof-of-use shall be submitted on or 
before February 1 of each year for the previous year, January 1 -December 31 , 
inclusive. 

F. This lease shall be canceled at any time Lessee fails to possess a valid 
aquaculture registration issued pursuant to Seclion 15101 of the Fish and Game 
Code. Lessee agrees not to commit, suffer. or permit any waste on said 
premises or any act to be done thereon in violation of any laws or ordinances. 
This lease shall be subject to termination by Lessee at any time during the term 
hereof. by giving Lessor notice in writing at least ninety (90) days prior to the date 
when such termination shall become effective. In the event of such termination 
by Lessee, any unearned rental shall be forfeited to the Lessor. 

G. This lease of State water bottoms only grants Lessee the exclusive right to 
cultivate marine life as described in the lease. The lease does not imply that any 
guarantee is given that shellfish may be grown or harvested for human 
consumption. The Lessor only has the statutory authority to enter into 
aquaculture leases (Fish and Game Code Seclion 15400 et. seq.). The California 
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Department of Heath Services has the authority (Health and Safety Code Section 
28500 et seq.) to certify and regulate sanitary procedures followed in the 
harvesting, handling, processing, storage, and distribution of bivalve mollusk 
shellfish intended for human consumption. 

H. In addition to the conditions and restrictions herein provided for in this lease, and 
any right or privilege granted, conveyed or leased hereunder, shall be subject to, 
and Lessee agrees to comply with all applicable provisions of the California Fish 
and Game Code, and regulation of the Fish and Game Commission, in particular 
Sections 15400 · 15415, inclusive, of the Fish and Game Code, and expressly 
recognizes the right of the Legislature and the Fish and Game Commission to 
enact new laws and regulations. In the event of any conflict between the 
provisions of this lease and any law or regulation, the latter will controL This 
lease shall be deemed amended automatically upon the effective date of such 
conflicting law or regulation. 

I. This lease is personal to the Lessee and shall not be transferred, assigned, 
hypothecated or subleased, either volunt<~rily or by operation of law, without prior 
approval of the Fish and Game Commission. 

J . The waiver by the Lessor of any default or breach of any term, covenant or 
condit ion shall not constitute a waiver of any other default or breach, whether of 
the same or any other term, covenant or condition, regardless of the Lessor's 
knowledge of such other defaults or breaches. The subsequent acceptance of 
monies hereunder by the Lessor shall not constitute a waiver of any preceding 
default or breach of any term, covenant or condition, other than the failure of the 
Lessee to pay the particular monies so accepted, regardless of the Lessor's 
knowledge of such preceding default or breach at the time of acceptance of such 
monies, nor shall acceptance of monies after termination constitute a 
reinstatement, extension or renewal of the agreement or revocation of any notice 
or other act by the Lessor. In the event of any breach by Lessee of any of the 
provisions hereof, other than the payment of any sum due from Lessee to Lessor 
hereunder, which breach is not remedied, abated and cured by Lessee within 
sixty (60) days after notice in writing, shall cause this lease to thereupon cease 
and terminate. 

K. All notices herein provided to be given or which may be given by either party to 
the other, shall be deemed to have been fully given when made in writing and 
deposited in the United States Mail, certified and postage prepaid and addressed 
as follows: 

To the Lessor DEPARTMENT OF FISH AND GAME 
1416 Ninth Street 
Sacramento, CA 95814 
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To the lessee MR. TOM JOHNSON 
JOHNSON OYSTER COMPANY 
P.O. Box69 
Inverness, CA 94937 

Nothing herein contained shall preclude the giving of any such written notice by 
personal service. The address to which notices shall be mailed as aforesaid to 
either party may be changed by written notice given by such party to the other, 
as hereinbefore provided. 

l. lessee shall observe and comply with all rules and regulations now or 
hereinafter promulgated by any governmental agency having authority by law, 
including but not limited to State Water Resources Control Board, State Coastal 
Commission, State lands Commission, and U.S. Army Corps of Engineers. Any 
other permits or licenses required by such agencies will be obtained by lessee at 
his own sole cost and expense. 

M. lessee recognizes and understands in acoepting this lease that his interest 
therein may be subject to a possible possessory interest tax that the county may 
impose on such interest, and that such tax payment shall not reduce any rent or 
royalty due the lessor hereunder and any such tax shall be the liability of and be 
paid by lessee. 

N. Any modification of natural or existing features of the real property described in 
this lease, which are not consistent with the authorized uses under this lease are 
expressly prohibited without prior written consent of the lessor. 

0 . lessee shall not assign or transfer this agreement without prior written approval. 
Such written approval of the assignment or transfer of lease shall be subject to 
any and all conditions required by the Fish and Game Commission including, 
without limitation by reason of the specifications herein, the altering, changing or 
amending of this agreement as deemed by the Commission to be in the best 
interest of the State. 

P. The lease does not imply that any guarantee is given that shellfish may be grown 
and harvested for human consumption. The lessor only has the statutory 
authority to enter into aquaculture leases (Fish and Game Code Section 15400 
et. seq.). The California Department of Health Services has the authority (Health 
and Safety Code Section 28500 et. seq.) to certify and regulate sanitary 
procedures followed in the harvesting, handling, processing, storage, and 
distribution of bivalve mollusk shellfish intended for human consumption. 

lessee must recognize that compliance by certified shellfish harvesters with the 
conditions and procedures set forth in the Department of Health Service's current 
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"Management Plan for Commercial Shellfishing in Drakes Estero, California" and 
in the current "Contingency Plan for Marine Biotoxins in California Shellfish" is 
mandatory. These conditions and procedures establish classifications for 
certification to harvest shellfish (oysters, mussels and clams) and establish 
rainfall closures which may delay or prevent harvesting of cultured organisms 
from this lease and are a condition of the Shellfish Growing Area Certificate. 

Q . The terms, provisions, and conditions hereof shall be binding upon and inure to 
the benefit of the parties and the successors, and assigns of the parties hereto 

R. The attached Nondiscrimination Clause (OCP-1) is hereby made a part of this 
agreement. 

Except as herein amended, all other terms of said lease agreement shall remain 
unchanged and in full force and effect. 

IN WITNESS THEREOF, the parties hereto have caused this lease to be duly 
executed as of the day and year first above written. 

APPROVED: 

FISH AND GAME COMMISSION 

By: &~J'\14Y""''-
STATE OF CALIFORNIA 

DEPARTM F. FISH AN ME 

Renee Renwi ck Deputy Director, Administration 

TOM JOHNSON 

~:;NSONO~ 
Lessee 
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Number M-438~ 

AMENDMENT NO. 3 
TO 

INDENTURE OF LEASE 

This amendment of Aquaculture Lease Is made and entered Into as of the 18111 

day of March 2005, by and between the State of California, acting by and through its 
Department of Fish and Game, hereinafter refe~d to as "Lessor" and Drakes Bay 
Oyster Company, hereinafter referred to as "Lessee." 

WITNESSETH: 
. 

WHEREAS, the parties hereto did on June 1, 1979, enter into Lease Agreement 
No. M-438-Q2 for the purpqse of cultivating purple-hinged rock scallops, and 

WHEREAS, Lessee in accordance with the terms of said lease agreement 
applied to the Fish and Game Commission for authority to cultivate Manila clams 
(Tapes japonica) on the lease, and on October 8, 1993 an amendment to said lease 
was approved, and 

WHEREAS, the Fish and Game Commission at its meeting on October 7, 1994, 
adoptad new administrative procedures to standardize annual proof-<lf-use reporting 
and the rental period for aquaculture leaseholds, and Lessor amended said lease on 
April 1, 1996 to reflect these changes, and 

WHEREAS, the Ash and Game Commission determined that a lease renewal 
was In the best interest of the State of Caitfomia at the June 25, 2004, meeting in 
Crescent City, California and approved the renewal based on the renegotiated lease 
terms recommended by the Department of Fish and Game, and 

WHEREAS. Johnson Oyster Company requested that title to Lease Agreement 
(No. M-438-02) be transferred to Drakes Bay Oyster Company and the Fish and Game 
Commission at its mea ling on March 18, 2005, authorized the transfer of title of State 
Water Bottoms Lease M-438-o2, from Johnson Oyster Company to Drakes Bay Oyster 
Company; 

NOW, THEREFORE, THIS AMENDMENT WITNESSETH: 

That, in accordance with actions taken by the Fish and Game Commission of the 
State of California, pursuant to Fish and Game Code Section 15400, Lessor does 
hereby amend said lease for such consideration, specifiC purposes, and subject to 
covenants, terms. conditions, reservations, restrictions and limitations as are set forth 
herein, and does hereby grant to Lessee the exclusive privilege to cultivate shellfish 
thereon. and in all that certain real property situated in the County of Marin. State of 
Caltfomia, described as follows: 
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Nurnber M-438-02 

An area of one (1) acre lying within the following desCfibed area: 

Beginning at a point on the high water line of Drakes Estero. Marin County, State 
of California which is the true point of beginning for Oyster Allotment No. M-438-. 
01, then southwesterly to a point on the high water line on the West Shore of 
Schooner Bay, said point bearing South 17° West 420 feet from the point of 
beginning arid true point of beginning for Parcel No. 2 of said allotment; thence 
North 17° East 160 feet to the Northwesterly comer of the 100-foot Schooner Bay 
boat passageway along the deepest water in Schooner Bay South 58" 30' East 
175 feet; South 10° West 500 feet; South 2go 30' West 1950 feet; South 8° West, 
690 feet to the southerly end of the 100-foot passageway; thence South 4° East 
5100 feet; South 50" West, 2400 feet: South 80" West 1250 feet; South 10" East 
1375 feet; North 10" East 1250 feet; North 37° East 2100 feet; South 4" East 
1410 feet; South 58" West 1700 feet; South 20° East 1300 feet; South 85" West 
1100 feet; thence due West 1300 feet to a point on the high water line on the . 
westerly shore of the main body of Drakes Estero having U.S.G.S. grid 
coordinates 38° 2' 41", 122" 56' 51" W.; thence following northwesterly along the 
high water line of Barnes Bay to its extremity; thence Southeasterly along the 
high water line of Sanies Bay to the westerly shore of Drakes Estero; thence 
northwesterly along the high water line of the western shore of Drakes Estero 
and Creamery Bay to the extremity of Creamery Bay; thence southerly along the 
high water line of the eastern and southern shores of Creamery Bay and 
following northeasterly along the westerly shore of Schooner Bay along the high 
water line to the point of beginning at the northwesterly edge of the 100-foot boat 
passageway. 

This parcel containing 1 acre, more or less, comprises Aquaculture Lease No. M-
438..Q2. 

This lease, in accordance with provisions of Section 15400 of the Fish and Game 
Code, as may from time to time be·amended or changed by the State Legislature. is for 
the sole purpose of cultivating purple-hinged rock scallops (Crassodoma gigantea 
formerly H. multirugosus) and Manila clams (Venerup/s phillipinorum formerly T. 
japonica), in the previously designated area. 

The cultivation of additional species of aquatic plants or animals must have 
approval of the Fish and Game Commission. Seed stock must be certified before 
planting in compliance with Section 15201 of the FiSh and Game Code, and must be 
planted by Lessee in a manner and at a size approved by the Lessor to assure that 
harvested animals are a product of the lease. A request for certification of planting 
stock will be submitted by Lessee to the Le.ssor at least ten (10) days prior to the 
proposed date of inspection. 
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All shellfish cultivation on the lease shall be confined to racks and in trays within 
the area approved by the Commission. No other mode of operation or culture method is 
authorized unless Lessee shall first obtain approval thereof from the Fish and Game 
Commission. 

The notice of intent to plant shellfish on the lease shall be given to the 
Department of Fish and Game's, Marine Region Aquaculture Coordinator, P.O. Box 
156(), Bodega Bay, California 94923, telephone (707) 8754261, or at such other plaee 
as Lessor may from time to time designate. In addition to the required ten (10) day 
notice, at least a 24-hour notice shall be given to the aquaculture coordinator or their 
designee, giving the details on where the shellfish seed can be inspected. 

This lease is made upon the following additional terms, conditions, and 
covenants, to wit: · 

All notices herein provided to be given or which may be given by either party to 
the other, shall be deemed to have been fully given when made in writing and deposited 
in the United States Mail, certified and postage prepaid and addressed as follows: 

To the Lessor 

To the Lessee 

DEPARTMENT OF FISH AND GAME 
1416 Ninth Street 
Sacramento, CA 95814 

MR. KEVIN LUNNY 
DRAKES BAY OYSTER COMPANY 
P.O. Box69 
Inverness, CA 94937 

Nothing herein contained shaU preclude the giving of any such written notice by 
personal service. The address to which notices shall be mailed as aforesaid to either 
party may be changed by written notice given by such party to the other, as 
hereinbefore provided. 

This lease of State water bottoms only grants Lessee the exclusive right to 
cultivate marine life as described in the lease. The lease does not imply that any 
guarantee is given that shellfish may be grown and harvested for human consumption. 
The Lessor only has the statutory authority to enter into aquaculture leases (Fish and 
Game Code Section 15400 et. seq.). The California Department of Health Services has 
the authority (Health and Safety Code Section 28500 et. seq.) to certify and regulate 
sanitary procedures followed in the harvesting, handling, processing, storage, and 
distribution of bivalve mollusk shellfish intended for human consumption. 

Lessee must recognize that compliance by certified shellfish harvesters with the 
conditions and procedures set forth in the Department of Health Service's current 
"Management Plan for Commercial Shellfishlng in Drakes Estero, California" and in the 
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current "Contingency Plan for Marine Biotoxlns in California Shellfish•.is mandatory. 
These conditions and procedures establish classifications for certification to harvest 
shellfish (oysters, mussels and clams) and establish rainfall closures which may delay 
or prevent harvesting of cultured organisms from this lease and are a condition of the 
Shellfish Growing Area Certificate. 

Except as herein amended, all other terms of said lease agreement shalf remain 
unchanged and in full force and effect 

IN WITNESS WHEREOF, the parties have caused this amendment to said 
aquaculture lease to be executed as of the day and year first above written. 

APPROVED: 

FISH AND GAME COMMISSION 

By:~ 
Robert R. Treanor, Executive Director 

STATE OF CALIFORNIA 
DEPARTMENT OF FISH AND GAME 

By. ~ A"" .. " Lessor 

KEVIN LUNNY 
DRAKES BAY 

By: --f::.~=r_:=::::x::::=._ 
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AMENDMENT NO. 4 
TO 

INDENTURE OF LEASE 

Number M-438..02 

This amendment of Aquaculture Lease is made and entered into as of the 1oth 
day of December 2009, by and between the State of California, acting by and through 
its Department of Fish and Game, hereinafter referred to as "Lessor" and Drakes Bay 
Oyster Company, hereinafter referred to as "Lessee." 

WITNESSETH: 

WHEREAS, the parties hereto did on June 1, 1979, enter into Lease Agreement 
No. M-438-02 for the purpose of cultivating purple-hinged rock scallops, and 

WHEREAS, Lessee in accordance with the terms of said lease agreement 
applied to the Fish and Game Commission for authority to cultivate Manila clams 
(Tapes japonica} on the lease, and on October 8, 1993 an amendment to said lease 
was approved, and 

WHEREAS, the Fish and Game Commission at its meeting on October 7, 1994, 
adopted new administrative procedures to standardize annual proof-of-use reporting 
and the rental period for aquaculture leaseholds, and Lessor amended said lease on 
April 1, 1996 to reflect these changes, and 

WHEREAS, the Fish and Game Commission determined that a lease renewal 
was in the best interest of the State of California at the June 25, 2004, meeting in 
Crescent City, California and approved the renewal based on the renegotiated lease 
terms recommended by the Department of Fish and Game, and 

WHEREAS, Johnson Oyster Company requested that title to Lease Agreement 
(No. M-438-02} be transferred to Drakes Bay Oyster Company and the Fish and Game 
Commission at its meeting on March 18, 2005, authorized the transfer of title of State 
Water Bottoms Lease M-438-02, from Johnson Oyster Company to Drakes Bay Oyster 
Company, and 

WHEREAS, the Fish and Game Commission at its meeting on December 10, 
2009, corrected a clerical error from the Fish and Game Commission meeting of 
October 8, 1993 and removed Manila clams (Tapes japonica) from Lease M-438-02; 

NOW, THEREFORE, THIS AMENDMENT WITNESSETH: 

That, in accordance with actions taken by the Fish and Game Commission of the 
State of California, pursuant to Fish and Game Code Section 15400, Lessor does 
hereby amend said lease for such consideration, specific purposes, and subject to 
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covenants, terms, conditions, reservations, restrictions and limitations as are set forth 
herein, and does hereby grant to Lessee the exclusive privilege to cultivate shellfish 
thereon, and in all that certain real property situated in the County of Marin, State of 
California, described as follows: 

An area of one (1) acre lying within the following described area: 

Beginning at a point on the high water line of Drakes Estero, Marin County, State 
of California which is the true point of beginning for Oyster Allotment No. M-438-
01 , then southwesterly to a point on the high water line on the West Shore of 
Schooner Bay, said point bearing South 17° West 420 feet from the point of 
beginning and true point of beginning for Parcel No. 2 of said allotment; thence 
North 17° East 160 feet to the Northwesterly corner of the 1 00-foot Schooner Bay 
boat passageway along the deepest water in Schooner Bay South 58° 30' East 
175 feet; South 10° West 500 feet; South 29° 30' West 1950 feet; South 8° West, 
690 feet to the southerly end of the 1 00-foot passageway; thence South 4 ° East 
5100 feet; South 50° West, 2400 feet; South 80° West 1250 feet; South 10° East 
1375 feet; North 10° East 1250 feet; North 37° East 2100 feet; South 4° East 
1410 feet; South 58° West 1700 feet; South 20° East 1300 feet; South 85° West 
1100 feet; thence due West 1300 feet to a point on the high water line on the 
westerly shore of the main body of Drakes Estero having U.S.G.S. grid 
coordinates 38° 2' 41", 122° 56' 51" W.; thence following northwesterly along the 
high water line of Barries Bay to its extremity; thence Southeasterly along the 
high water line of Barries Bay to the westerly shore of Drakes Estero; thence 
northwesterly along the high water line of the western shore of Drakes Estero 
and Creamery Bay to the extremity of Creamery Bay; thence southerly along the 
high water line of the eastern and southern shores of Creamery Bay and 
following northeasterly along the westerly shore of Schooner Bay along the high 
water line to the point of beginning at the northwesterly edge of the 1 00-foot boat 
passageway. 

This parcel containing 1 acre, more or less, comprises Aquaculture Lease No. M-
438-02. 

This lease, in accordance with provisions of Section 15400 of the Fish and Game 
Code, as may from time to time be amended or changed by the State Legislature, is for 
the sole purpose of cultivating purple-hinged rock scallops (Crassodoma gigantea 
formerly H. multirugosus), in the previously designated area. 

The cultivation of additional species of aquatic plants or animals must have 
approval of the Fish and Game Commission. Seed stock must be certified before 
planting in compliance with Section 15201 of the Fish and Game Code, and must be 
planted by Lessee in a manner and at a size approved by the Lessor to assure that 
harvested animals are a product of the lease. A request for certification of planting 
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stock will be submitted by Lessee to the Lessor at least ten (1 0) days prior to the 
proposed date of inspection. 

All shellfish cultivation on the lease shall be confined to racks and in trays within 
the area approved by the Commission. No other mode of operation or culture method is 
authorized unless Lessee shall first obtain approval thereof from the Fish and Game 
Commission. 

The notice of intent to plant shellfish on the lease shall be given to the 
Department of Fish and Game's, Marine Region Aquaculture Coordinator, 619 Second 
Street, Eureka, California 95501, telephone (707) 445-5365, or at such other place as 
Lessor may from time to time designate. In addition to the required ten (10) day notice, 
at least a 24-hour notice shall be given to the aquaculture coordinator or their designee, 
giving the details on where the shellfish seed can be inspected. 

All notices herein provided to be given or which may be given by either party to 
the other, shall be deemed to have been fully given when made in writing and deposited 
in the United States Mail, certified and postage prepaid and addressed as follows: 

To the Lessor 

To the Lessee 

DEPARTMENT OF FISH AND GAME 
1416 Ninth Street 
Sacramento, CA 95814 

MR. KEVIN LUNNY 
DRAKES BAY OYSTER COMPANY 
P.O. Box 69 
Inverness, CA 94937 

Nothing herein contained shall preclude the giving of any such written notice by 
personal service. The address to which notices shall be mailed as aforesaid to either 
party may be changed by written notice given by such party to the other, as 
hereinbefore provided. 

This lease of State water bottoms only grants Lessee the exclusive right to 
cultivate marine life as described in the lease. The lease does not imply that any 
guarantee is given that shellfish may be grown and harvested for human consumption. 
The Lessor only has the statutory authority to enter into aquaculture leases (Fish and 
Game Code Section 15400 et. seq.). The California Department of Health Services has 
the authority {Health and Safety Code Section 28500 et. seq.) to certify and regulate 
sanitary procedures followed in the harvesting, handling, processing, storage, and 
distribution of bivalve mollusk shellfish intended for human consumption. 

Lessee must recognize that compliance by certified shellfish harvesters with the 
conditions and procedures set forth in the Department of Health Service's current 
"Management Plan for Commercial Shellfishing in Drakes Estero, California" and in the 

Page 3 of4 



Case4:12-cv-06134-YGR Document38-1 Filed12121/12 Page66 of 66 

Number M-438-02 

current "Contingency Plan for Marine Biotoxins in California Shellfish" is mandatory. 
These conditions and procedures establish classifications for certification to harvest 
shellfish (oysters, mussels and clams) and establish rainfall closures which may delay 
or prevent harvesting of cultured organisms from this lease and are a condition of the 
Shellfish Growing Area Certificate. 

Except as herein amended, all other terms of said lease agreement shall remain 
unchanged and in full force and effect. 

IN WITNESS WHEREOF, the parties have caused. this amendment to said 
aquaculture lease to be executed as of the day and year first above written. 

APPROVED: 

FISH AND GAME COMMISSION 

By: ____________________ ___ 
John Carlson, Jr., Executive Director 

STATE OF CALIFORNIA 
DEPARTMENT OF FISH AND GAME 

By: ____ ~----------------
lessor 

KEVIN LUNNY 
DRAKES BAY OYSTER COMPANY 

By: ______ ~----------------
Lessee 
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Form 10.114 
Rev. Jan. 00 

Name of'Use: Aquaculture 

UNITED STATES DEl'ARTMENT O.F"l1JE INTERIOR 
National Park Service 
Special Use Permit 

Date Permit Reviewed 2008 
.. Reviewed 20 

Reviewed 20 

Page J oft7 

Expires November 30, 2012 

longTenn X 
Sho1t Term 

Drakes Bay Oyster Company 
17171 Sir Francis Drake Blvd. 
Inverness, CA 94937 
(415) 669-1149 f ·~~: .. :·.~;~ ;~ ; 

,. If!" ,.• #_ ''·£'~ 

Permit # MISC-8530-6Q00-8002 
Type Park Code No. # 

Pojnt Reyes National Seashore 

• . , 
~. '}." . <?; '' '· • . 

is hereby authorized for a period ("Term") ~onime;;"ci'.Pgoni;\pi11 . 2008 ("9on{mcmceme!Ji ·pate") and terminating on November 
30, 2012 ("Expiration Daie'!) to use the followiJig:d.,;qibed)and. improvements, and waters in the following area: . 

the lands and imP.royement< at Drakes.Il~y ~tero:1i>~n<;:Tormer Johnson's Oyster Site consisting of apprPJiimately 
L. l acres of land and improvements desi8JUited asllle.'.'SUP Arel." .on the map atrached ~reto as Exhibi\ ll ("D•·ake's 
Estero Oysters - SUl' & ROP"); the wat~~ desi~tcil as the "SUP Ai-ea" on tho map attached hereto as Exhibit A 
("Drake's Estero Aquaculture & CDFO Lea>eS: NPS Resources and SUP Area"); the land designated as the "Well 
Area" on the map attached hereto as Exhibit Q ("-Dr;ikes Bay Oyster COmpany Well Area:~; and the land designoted 
as the "Sewage Area" on the map ~Yacbel:l.bereto lls.F.x1u~it. ~ ("Drakes Bay Oyster Company Sewage Area•;). 
Collectively, d>e areas so designated shall bne(erred to;as )he "Prel)lises." T~e.Promis~governed by thi~ Penn it do 

• not include the area designated as th~ .ROP ATC?a. O!l'the map atlached hereto as' Ex!Jibit'B: · · · 
For the purpose(s) of: ~ ' .:. ·.~<'· · . ., . ~ .... 

Use of the area designated as tlle "Sl)P Area''.:Ot( the map attached here~o as exhibit B for.che.p~]'pose ofprocessinr; 
shellfish, the interpretation o(sheJifish Ct!lti;vaq'\in to the visiting pnblle, and-residential purpos.S'retisonobly 
incidental the~o. Use of the area-'designa!ed as\lhe "SUP Area" ooftie map attilcbed lieroto as Exhibit A for the 

~· \ • • ' <- • • • • ·' :... _..,,,. .,,. _. .... • ' ' ·· - • 

purpose of shellfish "ulti"'!tion. Use Oftbe are~ desi~t~ 11$-thOi\\.'feJ,!,-l\r.ea":ori lhe)11ap a~ched hereto as Exhibit 
D for the purpose of supplying water for t he Drakes Bay'Oy.i\cr.Goritpany.'tacil)ties-~inli)'~jini!lec.mll, pump, and 
pipelines. Use of the area designated as the "Sewage Area" on the map attache<i he"'to'as Exhibit E for the purpose 
of usc and maintenance of existing' sewage pipeline ai1d sewageJeachfield to service the Drakes Bay Oyster 
Company facilities. Collectively, the ~ses S<!t forth in this paragraph shall bo referred to as the "Permi1!ed Uses." 

Authorizins legislation or other authority (RB - DQ-53): 16 U.S.C. I, la-1, 3 &. 459c; the Reservation of Use and Oc•upancy. 

NEPA & NHPA Compliance: NEPA compliance pending 
PERFORMANCE BOND; Required Not Required X 
LIABILITY INSURANCE: Required X No~Requ'lf~f . ~-

Amo.unt: 
Amount: As set forth in Article 15 of this Permit. 

' . 
ISSUANCE of this Permit is subject to tho terms, covenants, obligations, ~.a reservations, expressed or implied herein and to the 
payment to the U.S. Dept. of the Interior, National Park Service of the~ of $2,800.00 per year, plus an amount to be determined 
by appraisal for the use ofthe Se d the Well Area includmg woter use. 
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liST OF EXHIBITS 

EXHIBIT A: Map- Drake's Estero Aquaculture & CDFG leases: NPS Resources and SUP Area 

EXHIBIT B: Map- Drake's Estero O)l$lers- SUP & ROP 

EXHIBIT C: 0<8kes Estero Aquaculture anll Harbor Seal PrOtection Proli)()OI 

EXHIBITD: 

EXHIBITE: 

Map- Dr11kes Bay OY$1er Comp;my Weli ~a · . ...._. 

Map- Drakes Bay OY$ler <;omi>any Sewage Area 
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CONDITIONS OF THIS PERMIT 

1) DEFINITIONS 

As used in I his Perm~. the following terms shall have the following meanings: 

a) "Agency" means any agency, department, commission, board, bureau, office or other governmental authority 
having jurisdiction. 

b) "Applicable laws" includes, without limitation •• present and future statutes, regulations. requirements, 
Environmental Requirements; ·gujdelines, judgments, or orders of any Agency or judicial body, whether now 
existing or hereafter established, relating to or affecting the Premises or the. use .or occupancy of the Premises . 

• ! , 

c) "Commencement Date" is as defined on .the Cover Page Of t~ is Permn; 
·, 

d) "CyClic Maintenance" means (I) the pe~prmanco·by ·Permit~ of all repairs, maintenance, or r~P.Iacement-ln-kind 
necessary to maintain thll Pr.emises and .th<J existing improvements thereon IJ1 ,'gO~ order, con~U.Ion, aM repair; 
(ii) housekeeping and rouUne·a11d periodic wqrk ic~eduled to mitigate wear'and deterioration without materially 
eltertng the ap~rance of the Preillises;'(Ui)·th,e,;repalr or replaoo.menl-ir.;J5infl}'l broken or wor,n-out elements, 
parts or surfa'cesoo as to malntaili'the e.xistlng appearance of the P-remis~;).aqd (iv) schedulefl inspections of all 
building systetnS<>n the Premises. ·: ·:.: -~ · • 

e) "Default" means Pennlttee's failure 't? k~(!P. ai>d perfo~ any of tbe Provisions of-tHis Permit. 

f) "Environmental Requirements" means, \v~hout'limitation, all standards or requirements relalillQ to the protection 
of human heaHh or the environment such as: 

a. standards or requirements pertaining to the reporting, permitting, management, monijpfing, investigation or 
remediation ol emissions, discharges, releases, or threatened emissions, releases or discharges of 
Hazardous Meterials into the air, surfacce water, groundwater, or land; 

b. standards or requirements relating· to ihe manufacture. hani:JBpg,. treatment,.storag<i,' disposal, or transport of 
H d M . I d .- - · . . ,.. >. ~~ ~ :'"' azar oos atenas;an .... · . _ · , .:-,-·; ~- - · - , . ...,;.\ .. ,, ~ ;.'1 . ', . . . . ::;..~~-r-~ .-~~ :?Ji·'"~·:' ..::. ~ ·\ ';. ;. :/ 

c. standards or requirement~ pertaining to the 'liealth and safety of employ~es ,<>r'\lle public. 

g) "Expiration Date" is as definio on the Cover Page cif this Permit. 

h) "Hazardous Materials" means. without limitation. any material or substance, whether solid, liquid, or gaseous in 
nature, 

a. the presence of which requires reporting, permitting, management, monitoring, investigation or remediation 
under any Environmental Requirement; 

. . 
b. that is or becomes defined as a .. hazaidou~ ..y~te/• ;.~xtrerhelY hazardqus waste,•• ~~restricted hazardous 

waste," "hazardous substance; "pollutent,'""d~arn~." "weste.""conteminant," or "toxic contaminanr· under 
any Environmental Requirement, or any above-groUnd or underground storage containers for lhe foregoing; 

c. that is toXic, explosive, corrosive. flammable, infectious, radioactive, reactive, carcinogenic, mutagenic, or 
otherwise hazardous to human health or the environment and is or becomes regulated under any 
Environmental Requirement; 

d. that contains gasoline, diesel fuel or other petroleum hydrocarbons or derivatives or volatile organic 
compounds. or is an above-ground or underground storage container for same; 
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e. 11181 contains polychlorinated biphenyls (PCBs). asbea\05, asbestOSo<lOn\alnillg materials or urea 
formaldehyde foam insulation; or 

f. that contains radon gas. 

i) "Hazardous Materials Occurrence" means any use, generation, treatment. keeping. storage, transport, release. 
disposal, migration, or discharge of any Hazardous Materials from, on, under or Into the Premises or Point Reyes 
National Seashore ("Point Reyes') that causes any environmental contamination. 

j) ,mprovoments or Alterations• means~ cbnstrUCilOn'thel doe·s not fa I Yilthlo lhe definition of Cyclic 
MaintBn8nce. ,r- . 

1<) "NPS" means the managemenl officials in charge of ihe administration and~c)peration of Point Reyes, iheluding 
the Superinten<!enl or liis/her deslgnee(s). ,, '• • . ~~, 

I) "Parn• means. yvithout limftatlon. all lands. waters and structures within the legislative bound.aries of the Point 
Reyes National Seasbore, all natural and cultural.rosources within such boundaries. and any other property within 
such boundaries belooging to Point Reyes. As appropriate given the context. this te•m also indudi'!11 the visiting 
public and/or Point Reyes employees. · · 

m) "Permlr means this instrument w!lich contains·those certain lennination and.revocaUon provisiOns as provided for 
herein 

n) 'Permitted Uses' is as defined on·the CoverPage of this Perm~. . •· . ~ 

:.- . \-' 
o) "Personal Property" means all fumilure, fiXture_s,.equipment, appliances and apparatus pfaceil on the Premises 

that neilhef ere attached to nor form a part of the Premises. Pe<sonal Property also includes any trailers, modular 
units. and/or temporary structures owned by'Permittee. • • • 

p) 'Point Reyes• means Point R~!s Na~J.P..ashora. 

q) "Pramlsas•Js as deflrl'iidion the Cov~r P~ge of this Permit. 

r) "Provision" shell mean any term. 'agreement, i;:ovenant, condition or provision of INs Permil or any combination of 
the foregoing. 

s) ' ROP' or 'Reservation of Use and Occupancy' means the Reservation of lhe and Occupancy purchased by the 
Penmfttee in 2005. In 1972 the United States of America purchased Johnson Oyster C<xnpany's property, subject 
to a Reservation of Use and Occupancy on approximately 1.5 of those acres for e pe<iod of forty (40) years. This 
Reservation of Use and Occupancy ~~p1re~ on November 30, 2012. 

t) "SUP' means this Permit. 
\ 

y 

' 
u) "Term· fs as defined on the Cover Pag~'of·tbis Permit. 

' . 

v) "'Tennination Dale' means the Elcplration Date or ~ch eatlief date as this PermH is terminated or revoked 
pursuant to any Provision of this Permjl. 

2) GENERAL CONQITIONS 

a) The Permittee shall exercise this privilege subJect to the supervision of the Superintendent, and shall oomply with 
all Applicable Laws. 

b) Permlt and Approvals - Except as otherwise provided In this Permit, Permittee shal be responsible for obtaining, 
atlls sole eo&! end expense, e• necessary pell'Tiits, approvals or other authorlzetions relating to Pe<mittee's use 
and occupancy of the Premises. · 
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c) Damages -The P8flllittee shall pay the Un~ed Slates for any damage resulting from this use which would not 
reasonably be Inherent in the use which the Perm~teo is authorized to make of the land and aieas dewf)ed In 
this Permit 

d) Benefit · Neither Members of, nor Dele~ates to Congress, or Resident Commissioners shall be admitted to any 
share or part of this Perm~ or derive, eHher directly or Indirectly any pecuniary benefits to arise therefrom: 
Provided, however, that nothing herein contained shall be con~tNed to extend to any Incorporated company~ the 
PermU be for the benefit of such corpora_tiOI!, 

e) Assignment and Subletting • This Petmit may not be transferred or assigned Without the consent of the 
PermKter, in writing. Petmiltee &hall not sublet the Premises or any part thereof or any property thereon, nor 
grant any lnteres~ prMI.ege or license whatsoever in connection with this Petmlt w~hout the prior wri!ten 
approval of the Permitter. 

f) Revocation ·This Permit may betorinioa!ed upon Default or at the discretion of the Peimitter. 

g) The Perm~tee is prohi~ited from giving fa~ ill!o~atlon; to do so will be co~s~ered a breach of QOnditlons ond 
be grounds !or revocatloo [Re: 36 CFR 2.32(4)] • · - · 

3) USE OF PREMISES: 
! . 

a) Permiltee Is authorized to use the Premh;~,;ply. for the Permitted Us.es. 

b) Permittee shall not engage In eny activity that may be dangc(()us or hanmfui to porsons, property, or the Park; that 
const~utea 0< resutts in waste or unreasonable annoyance (including, without Umitation, signage and the use or 
loudspeakers or sound or fjght apparatus tbal could dlaturt> park visitors and wildlife outside the Premlset); that in 
any manner causes or results In a nuisance; or that Is of a nature thalli Involves a subslantlal hazard, such as the 
manufacture or use of explosives. themicals or produ<:ta that may explode. 

c) The Parties hereby acknowledge and agree that Permittee's covenant thai the Premises shall be used es set 
forth In this Article 3 is ro~terial consideration for PermHter's agreement to enter Into this Permit. The Partie$ 
further acknowledge a_t~d agree U1at any Viol.ation or said co~~nant shall constltuto a De!au~ Under this Permh and 
that Permitter may inspect the premlses a.t any lime. · . . : 

d) This Permft is subject to the right oflhe NPS to ·establish trails and olher Improvements and betterments over, 
upon, or through the Premises and further to the use by travelers and othe<s of auch estabfiShed or existing roads 
and traas. The Permittae understands that occasional park vis~ors are authorized to wal<, use noo-motoci.zod 
watercraft, or hike in the various areas included in this Parma even though no treHs are fonn;llty established. 

e) Permitter reserves the right for PenmHter, ~s employees, contractors and agents to enter and to permit any 
Agency to enter upon the Premises for \he purposes of Inspection, inventory or when otherwise deemed 
appropriate by the Permitler for the protection of ~he lnt~rests of Permitter, Including Permittefs interests in any 
nalural or cullurel resources located on. In or under the Pretnlses. 

f) Perm.tter reserves the rigllt at any tme to close to. travel any of fts lands, to emct and maintain gates at any point 
thereon, to regulate or prevent traffic of any kind lhereoo, to prescri:le the methods of use thereof, and to maintain 
complete dominion over the same; provided, however, ~hat at all times during the Term, Pennit1er shall provide 
Permittee and Permittee's invitees with reasonable access to the Premises subject only to interruptions caused 
by necessary maintenance or administrative operations or by motte<s beyond Permi11er's control. 

g) Perml11oe hereby waives any claim for damages for any Injury, Inconvenience to or Interference with Penm~teo's 
use and ocwpancy of the Premhlas, any toss of occupancy or quiet enjoyment of the Premises, or any other loss 
occasloned by Permitte(s exerclse of Its rights under this Article 3 exoepl to the extent that the damages, 
expenses, claims or sufts result from the wiUful misconduct or gross negr19ence of Permitter, ffs employees, 
contractors or agents; provided, further, that Penmiiter shall be liable only to the extent such claims are allowed 
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under the Federal Tort Claims Act. 

h) Members of the general public visiting the Drakes Bay Oyster Company operation may park In the adjaoent NPS 
parking area and walk over to the SUP or ROP areas. 

i) While Permittee is perm~ted to use and operate motorized watercrafl in Drakes Estem lor the purpose of 
conducting daily business operations, which can include occasional inspections required by Agenc'es, no other 
use of Permittee's motorized watercraft is authorized. f>!o mgtorized watercraft may enter the d.esigoale<l. 
wilderness boundary (See •Exlsting Wilgemess• Of) rna(?,.attactlOO hereto as EXhibit A). To Rrolect Willet quality in 
the Estero, any add~lonal or r~~.fE!n!pt.boat molors· cibialnedoy Perl"ittee must be !oor stroke motors. 

~ ~ . 
j) Due to a lack of adequate parl_ii~g s~ace and restroom faciiHies for the pubii~;;J:>arbecuhig Is not permitted in the 

Special Use Perm" Area. To comply with this paragraph, Permittee will not~ncourage barbecuing In the SUP 
Area. Picnic tables >.yill be,p~~J&ed by Jb8 NPS at the adjacent parking area:::; ·· . ·~ · 

. ). ·f~;. :· . . . 
k} Unauthorized ~ischarge info the est•i!\.i)'·is··prohibited. This prohibition Includes any discharge from processing 

facil~ies. Notw~hstandlng the foregoi~g. ·dlscharg~ of oyster wash water from dock and from hatchery operations 
is allowed if authorlted by relevant Age~cies. 

I) In order to ensure public heallh and.safety, Permittee will ensure that Permittee and Permittee's officers, agents. 
employees, and contra~tors comply w:1th Applicable Laws regarding pets, Including the NPS reaulation at 36 
C.F.R. §2.15. 

m} In order to ensure public health and safl!lY, Permittee i;hal(allow all appropriate Federal, State afl!li or County 
agencies; including the Unijed States,Dwartment o(Heallh and Human Services, the State ·of california 
Department of Heahh Services and Marin Co\inl{Communlly Development Agency .Environmental Heal!l). 
Services, to conduct Inspections on a:ro;liin'8,'basis, 

~ ·""' .J •• ,. ' 

4) SPECIAL PERMIT CONDJTIONS " 
. . ' 

a) II Permittee and Permii'ter:·cn~~gree a!).out.an issue related to this Parma, they will first Jll{lke a good faith effort to 
resolve such issue at the Park level . i)tl;ttlliyare unable to resollie the issue at the Park .level, Perm~tee may 
request a review of the i~sue by th~~~~!onal Diractor. . ~\f.,, 

• • ~ •. • -.ii 

b) Based upon the findings of a~ i~depende~t scj~nce r~.iii?w aoclldi NEPA 6ompliancj1. Permitter reserves its right 
to modify the provisions of this Article 4. PermiUer furllier reserves Its right to inooji)orate new mrtigatlon 
provisions based upon the findings of an Independent science review. .; 

i) Production ol all shellfish sp.ecies shall be capped at the "cul)ent Pf<>duction lever as determined under the 
California Coastal Commission Consent Order No .. cce-o7:co-04. , · 

. -~~ 
ii) No add~ional aquaculture racks aild/or cultivallon Infrastructure 'Y.~I 'bfl constructed ''iithout the prior approval 

of the Perm~ter. Operation, repair, and maintenan<:9 bf. infra~trU'Cture currently being used for oyster 
cultivation is permitted·. ~~·~... ·: .. ;.t ,;. 

'~· ~ ',( 
iii) Permittee and Permijter acknowledge tile importance of ~grass within the ecology of the estuary. Permittee 

will not place bags for shellfish production onto eelgra~s: 

iv) Within sixty (60) days following the signing of this interim Permit, Permittee will submit for National Park 
Service approval a boating operations plan, which will indicate dedicated navigation routes, chosen to 
minimize impacts to eelgrass beds when accessing aquacuHure racks and/or cultivation equipment. 

v) To minimize the chances of lntroducfng Invasive species or pathological microorganisms to Drake's Estero, 
Permrttee will only import shetnish in the form of larvae and seed. Witllin 30 days of tile Commencement 
Date. Permittee shall produce sufficient evidence; for the review and approval of the Perniltler, tha! larvae 
and seed from outside sources have been certified by the Calffornia Department of Fish and Game ('CDFG") 
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to be free of pathogens. If the Permitter determine$ that the documentaUon is insufficient, Permittee shaW 
cease from importing laNae within 30 days of receMng no!ifieation of the determination from lhe Permitter. 

vi) Permittee will not introduce species of shellfish beyond thoS<! described In the existing leases from the 
CDFG. Permittee may seek to conform and/or modify thewlea~es with the CDFG. Any modifications 
approved by CDFG will be considered by Permitter on a case-by-case basis, and PermHtee may nol 
implement any such modifications without tho prior written approval of the Permitter. 

v10 Permittee must avoid disturbance to martne miilnmals and marine mammal hauklut sites. The Marine 
Mammal Protection Act. 16 U.S.C. 136l et s~:;1i\Ciude•ta 11rohibition against any act of punwa, torment or 
annoyance that has the potential to injure or disturb a marine mammal or marine mammal stock in the wild by 
causing disruption of behavioral patterns, Including, but notllmHed to, mi!Jrallon, breathing. nursing, breeding, 
feeding, or sheltering. The National Oceanic and Atmospheric Administration (NOAA) recommends 
maintaining a distance of at least 100 yards to avoid disturbance to seals. Permittee wiR maintain u distance 
of at least 100 ya"ds from hau~ out seels throughout tile year. PermitterWil monitor marine mammal 
popu'alkms In Drakes Estero. In ed<!it10n1 during the pupping harbor seal closure pertod, 1Aarci\1.June 30, 
the designated wilderness area (outside 01 P.erma area) is closed to aft boats. Permktea will follow •Drakes 
Estero Aquaculture and Harbor Seal Protection Protocot• <'ttached hereto as Exhibit C. If regulred by CDHS, 
watercraft may use the Main ChannelldentifiCd In Exliibll G during the pupping harbor seal closure period 
only to access CDHS's sentinel monltoring s\jltlon for marin~ biotoxi~~· f!o;llts shaft be operatod at low 
speed, near the eastern shor.e, to minimize cllance of disturbance to har~or seals. No other use of the Main 
Channel is authorized during the pupping harbor 5eal closure period. 

c) Pormltteo's agreement to the pro'VisJons oJlhlJi P.etmlt does not waive Permitt~'s aliility to take contrary positions 
with regard to similar provisions w ith ot~er .1\g~ricJos . ·: . . . 

5) ACCEPTANCE OF PREMISES 

a) Prior to entering into this Permit, Permittee has made a thorough, independent examination of the Premises and 
al matters relevanl to Perm~tee's de<:islcn to enter Into this Permit, and Permatee is thoroughly familiar with au 
eapects of the Premises and is satisfied that they ereln an acceplab!e condition and meet Permittee's needs, 
provided that Perm!tlee and Petmlt1er acknow1ec!ge that certain nepais are necessary to comply wllh Approcabko 
Laws. Permllee will make sucll repaiR at ~ sole CO$I and expense in. ~oan<:e Wllh Appllc:able Laws. 

b) Perm~tee expressly agrees to ll$8 end cxx:upy the Preo'li$es and an improvements thereon In their oxisttng •As 
ts• condition "WITH All FAULTs• end eekna.vledges that In entering into this PermH, Permtuee does not rely on, 
and Perm!tler does not make, any express or Implied representalions or ""'rrnntias as Ia any mattoralnclud109, 
without Imitation. the suitability of the soa or aubeoll; any characteristics of the Premises or Improvements 
thereon; the suitability of the Premises for the upprovcd use; the economic f~aslblllty of Perm"tee's use and 
oocupancy ot the Premises: title !o the Premises: the presence of Hazardous Materials In, on, under or In the 
vicinity of the Premises; or any other metter. Peonlttee has satisfied itself as to such suitability and other 
pertinent matters by Permittee's own Jnquliles ~nd tests into all matterS reievant to determining whether to enter 
into this Permit and Permltlee hereby accepts 11\afremlses. 

6) CONSTRUCTION OF IMPROVEMENTS OR ALTERATIONS 

a) PermiUee may only make those Improvements or AHerations to the Premises that reletelo Permittee's use of tho 
Premlsl!$ as specified in Article 3, ·use of the Promises. • 

b) Permi'Jee shaD not undertake any Improvements or Afterations to the Plemises ('tneludlng lnstaUatlon of 
temporary equipment or fae~litles) without the prior written approval of Permitter. 

c) As a prerequls~e to obtaining approval for lmprovamenls or Merations, Permittee, at Permittee' a sola cost and 
expense, shall submit design plans and any other relevant data for PermHter's approval. 

d) Construction of Improvements or Alterations by Permittee shall be performed in accordance with ell Applicable 
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Laws, including but not limited to general planning, building, and environmental laws and approved design plans 
and shalt bo undertaken and completed at Permittee's solo oost and expense. 

e) Permittee shall, upon request, fumlsh Permitter with o true and correct copy of any contract. and any modifiCation 
or amendment tllereof, wi1ll Permittee's contractors, architects, or any other consultants, engagetl in connection 
wi1ll this Permit. 

f) Any Improvements 0( AHerations undertaken by Permittee shaD be performed In a good and workmanlike manner 
and with materials of a quality and sta~r~ ac:cePUible 'o 'Permitter. Permittee shalt also construct. Install and 
maintain equipment end any construcj!op facilities on tho Promises in a safe .11nd orderly manner. 

g) Permittee shall not construct any Improvements or Alterations outside the boundaries of the Premises. 

h) Permitter In its djscretlon Is entitled to baye on !he Prernises at any time duijng.,UJ~ construction of Improvements 
or Alterations an inspector or representative who shell be ent~led to observe ell ·aspocts of the construC!Ion on the 
Premises. ~,: · · - · 

i) Allumbef utilized at the site wil be pmc:essed In compll<!~with';'curr~t1aws and regulations (egatding wood 
treatments. This indudes lumber utmzed In assembly and repair of aquacukure reeks. 

j) As set forth in Article 17, tille to any Improvements or A~oratioos to the PremiSes shaY be and remain solely in !he 
Permitter. 

7) TREATMENT OF REFUSE 
,, . 

a) Refuse shall be promptly removed"from within the'.boundaries of Point Reyes Natlonel Soasliore and shalt be 
disposed of in accordance with Applicable Lawa. 

' b) Permittee win make best efforts to remove debris 8S80Ciated with aquaculture production ope<ations including 
wood from racks, plasllc spooe<s,_unused shellfish bag$, shellfish shells, and any other asllocialed items. 

8) PESTICIDE ANQ HERBICIPE USE ~ .. 
a) The National Pork Service utlllz~s lntegrat£d PeslManagemenl.(,PM") to treat pest and vegetation problems. 

The goal of IPM Is to use the leasi·toxic; ·effective methods of controhing pests and vegetation. Except for normal 
household purposes. Permitiee shall not use any pesticides that do not comply with the IPM program. To this 
end, Permittee shall submit jn writing to Per)nltter, a request for the use of pestlclde(s) or herbicide(s) and shall 
not uso any pesUclde(s) or herbicide(s) unlil Permittee has received an express written authorization therefor frorn 
Permitter. 

b) Permittee shaH manage, ueat. genef31e. handle, f(ore and dispose of all pesticides and herbicides in aocortfance 
with Appflcable laws, including reportiilg_requjrl\ments. ,. · .. . . ~ 

9) FIRE PREVENTION AND SUppRESION ~ \ 

e) Permittee and its employees, agents, and contractors shall, in Permittee's use and occupancy of the Premises. 
take all reasonable precatJtlons to prevent forest, brush, ·grass, and structural fires and shall, if safety permits, 
assist the Permitter In extinguishing such fires on the P.l.emlses. 

10) EXCAVATION SITE AND GROUNO DISTURBANCE 

a) Permittee shall not cut. remove or elter any timber or any other landscape feature: conduct any mining or drilling 
operations; remove any sand, gravel or similar substances from the ground or wete<CO<Jrse; commit waste of any 
kind; 0( In any mannet change the contour or condr.ion of the Pnemises without the prior written approval of the 
Permft!er. Except I~ emergencies, Permittee shall submit requests to conduct such actMUes In writing to the 
Permitter not less than sixty (60) days in advance of the proposed commencement date or any such actlvitles. 
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b) If approval of actJvitie>; referenced above in SectJon10(a) Ia granted, Permittee shaft abide by an the terms and 
conditions of tho approval, including provisions pertaining to archaeological resources. 

c) No soil disturbance of any kind may occur In the vicinity of a known archeological site, wllhout the presence of an 
NPS archeological mor•tor. 

11) NONPOINT SOURCE POLLUTION 
. ~ .. ... ,..~~ ... 

a) The Permittee shall comply with all Applicable l;.ews f<!garding n~nt &OOrce pollution (including lho protection 
of beneficial uses of waters as designat~ by the State of Callfomia). Furthei.fermltteo's use and occupancy of 
the Premises shaD be designed to minimize, to the greate$t extent feasible, nOri'polnt source pollution within 
National Park ~rv1ce boundaries or on adjacent lands. 

b) Excepl as set forth In Section 3{k) of this Permit, no discharge into the estuary is permhted. This prohibition 
includes any discharge from processing facilities. 

12) TREE ANO VEGETATION REMOVAL 
.;, ' 

a) The Permijtee mey not remove tree(s) oi·vegetatlpn unle~ expressly approve<! in wriUng by lli/o Permitter. The 
Permittee shall provide speciflc plans to the Permitter lor desired ttee(s) and vegetation removal during the 
annual meeting Qr in writing duril)g the T~ o( this·P.ermll 

b) Removal of non-native invasive vegetation such as non-notive thistles, trimming and vegetatio~ removal around 
stroctures is permissible. 

13) WilDLIFE PROJECTION 

a) Wildlife is an integral part of Point Reyes National Seashore and must be managed in accordance wllh all 
Applicable Laws, Including but not limifed to NPS laWs, regulations, and policies.· 

-
b) Permittee shall not engage In any IICIMtyJ~al purposely causes t.ann or destroys any wildlife. Conversely, 

Perm~ tee shan not engage In any ac:ti:<i.fY \hat purposely supports or increases populaUons of non-native or 
invasive animal species, except for the.ci!\~vall~.~l !f\e shellfish ~pecles outhorized by thlo Permit. 

-: •' .. -

c) On a case by case basis, the Permitter wfB ewluata incldencos of depredatioll caused by Pennittee and choose a 
course of action. The natur'l ~I the cou~ of action will ba delermlned by the extent and frequency of the 
damage, the w~dllfe species, ana,park·wide management ob)ectiVes. 

' ·. 14) HAZARDOUS MATERIALS: ENVIRONMENTAL HEALTH AND SAFETY 

a) In connection with this Permit. Perm~tee, its off""''"· agents, employeas and contractors, shall not use, generate, 
sell, treat, keep, or store any Hazardous Materials on, about, 'Under. or Into the Premises or elsewhere In Point 
Reyes except In compliance with all Applicable La'wli·and as, approVed In writing by Permitter. However, 
Permlltee shall not ba obligated to obtain Permltler's.apprO'lalto'use. keep, or generate Hazardous Materiels as 
MC8$$8ry for tho normal operation or maintenai"IC\l of vehicles or lor standard household cleaners. Pennitlee 
egreeslo be responsible for Umely acquisitlon of <!RY permit( e) required for II$ Hazardous Materials-related 
activities, and shall provide to the Permitter, upon request, inventories of all such Hazardous Mate~als and any 
supporting documentation, including but not limited to material safety data sheets, uniform waste manifest forms, 
and/or any other pertinent permits. 

b) PermKtee, its officers. agents, employees and contractors, shall not release, discharge ot dispose of any 
Hazardous Male rials from, on, about, under or Into t~e Premises or elsewhere in Point Reyes, except as 
authorized by Applicable laws. 

c) II Permittee knows of or reasonably suspocts or receives notice or other communication concerning any past. 
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ongoing, or potential violation of Environmental Requirements In connedlon with the Premises or Pennittee's 
activities, Permittee shall immediately lnfonn Permitter and shall provide copies of any relevant documents to 
Permitter. Raceipt of such information and documentation shall not be deemed to create any obligation on the 
part of the Permitter to defend or otherwise respond to any such notification. 

d) If any Hazardous Materials Occurrence is caused by, arises from, or is exacerbated by the aclivftles au1horized 
under this ParmU or by the use of the Premises by Permittee, Its officers, agents, employees or contractors, 
PermUtee shaM prompUy take aU actions at its sole cost and expense as are required to comply with APplicable 
laws and to allow the Premises ood any other affected property to be used free of any use restriction lhat oould 
be imposed under Applicable laws;.provided that, except in cases of emergency, Permitter's approval of such 
ocllons shell first be obtained. 

e) The Penmitler shaD have the right, but not the duty, at all reasonable tJmea and, exoept in the case of emergency. 
following at least twenty-four (24) houf6 advance notice to Pennlttee, to enter and lo permn any Agency, public or 
private utiiUies and other entitle~ ~nd persons to enter upon the Premises, as may be neeessacy as determined by 
the Permitter in lis so!e discretion, to conduct Inspections of the Premises, including Invasive· tests. to determine 
whether Pennlttee Is complying with aU ApPfocable Laws and to investigate the existence of any Hazardous 
Materials in. on or under the Premls<ls. The Permitter shall have the righ~ but not the duty, 10 retain independent 
professional consultants to onter the Prel'l)ises to cooduct such inspections and to review any ~nal report 
prepared by or for Permittee coocemlng such compliance. Upon Permittee's request, the Permitter will make 
available to Permittee copies of all final reparts and wr~ten data obtained by the Permlttor from such tests and 
Investigations. PerrnUtee shall have no claim for any if1ury or lnccnvenierlce to or lntelference with Permittee's 
use ol the Premises or any other lOss occasioned by inspec;tlons under thls$ectlon 14(o). Notwithstanding the 
foregoing, neither Permittee nor Permitter shall be required to provide e report under.thls Section 14(e) if such 
report is protected by attorney-client privilege. 

I) Should Permittee, hs officers, agents, employees orcontractors, fa.a to perform or obsarve·apy of the obligatioos 
or agreements pertaining to Hazardous Materials or J=o~ironmen!al {lequlrements for a perk,>d ol thirty (30) days 
(or such longer period of limo as is reasonablY reqult!ld) after notice, then PermUter shall have the right, but not 
the duty, without lim~atlon of any other rights of PermiUer under this Permlt, personally or through its agents, 
consultants or contflictors to enter the Premises and perform the same. Perml!lee Bgf!HlS to reimburse Permltter 
for the costs thereof and to Indemnity Permftter as provided lor In this Permit . 

• 
g) PermUtee understands and acknowledges that the Premises may contain asbestos and lead-based paint. II 

Permittee performs any Improvements or Alterat!Qns, Permlttee shaD comply wfth aU Environmental Requirements 
related to asbestos and leed-based paint and shaa solely bear all costa associated therewith. Nothing in this 
Permit shall be construed to require Permittee to remove asbestos or lead-based paint unless Environmenlal 
Requirements require such removal. 

h) Permittee shill Indemnify, defend, save and hold Pe<mi!ter,lts emp!oyees, successors, agents and assigns, 
hermle1>S from and against, and reimb~rse Perl)'ltter lor. any and all claims, demands, damages, Injuries, losses, 
penalties, fines, costs, ~abilities, causes of actlol), judgments, and expenses, including without limitation, 
consultant fees and expert fees, that arise during or altar the Tenn -as a result of any violation ol any 
Environmental Requirement In connectiol) W[th t/ll$ Permn or any Hazardous Materials Occurrence in connection 
with this Permit. 

I) The provisions of this Article 14 shall survive ariy termination or revocatiOn of this Permit. Article 15 (Insurance) 
of this Perm~ shaU not Hmlln any way Pennlttee's or Pe<mitta(s oblgatiO<'Is under this Article 14. 

15) iNSURANCE 

a) Permittee shall punchase the types end amounts of Insurance described herein before the Commencement Dele 
of this Permit unless otherwise specifl8d. At the Ume such insurance coverage is punchased, PermiUce shaD 
provide Permitter with a statement of Permittee Insurance describing the Insurance coverage in effect end a 
Certificate of Insurance covering each policy In effect as evidence ol compliance with this Permit. Permittee shall 
also provide the Pennltter thirty (30) days advance written noUce of any material change in the Permittee's 
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insurance program hereunder. Permitter shall nol be responsible for arry omissions or Inadequacies In Insurance 
coverage or amounts ill Ute event such coveiage or arr.ounts prove to be inadequale or olhetwise insuffiCient for 
any reason whalsoevar. · 

b) From time to time, as conditions In the insurance industry warrant, the PermHter reserves the right to revise the 
minimum Insurance limits required In this Parma. 

' 
c) AU insurance policies required by this Perm~ shall specify that the insurance company shatl have no right of 

subrogation agalnst the United States, except for c)alms arising sol~ly from the negligence of the United States or 
fts employees, or shal provide that th~ U.nfted States Is named as an addftionallnsunad. 

d) All insurance poncies requred herein shal contain a lou payable clause &PJli'C?ved by the Pecmftter whlell 
requires Insurance proceeds to be paid directly to the Permittee w~out requiring endorsement by the Unfted 
States. Insurance 'proceeds. covedng S!IY loss of the Premises but not used to replace such losses shall be 
promptly palct by Permittee to PefmiUer, Th.e use of Insurance proceeds for tho ropair, ·restoration or replooament 
of the Premises shall not give any ownershiP interest therein to Permittee. 

e) Property Insurance: At a minlmum, the PeiJTl~tee shall be required to purchase Basic Fonm Actual Cas~ Vlllue 
(replacement oost less deproclatlon) insurance coverage for al residence on the Premises. Within thirty days of 
issuance of the Permft, the Permittee shan subm~t a report from a reputable Insurance company which provides a 
full renge of options for insurance coverageoo an nonresidential stJ:uctures on the Premises. Wdhin thirty days ol 
receipt or this report, the Permitter, in Jts sole dlsetetion, will review and specify the type and. level of insurance 
coverage which shall be required. The Permitter will provide the Permittee· written notification of insurance 
requirements and the Permittee shall be required to have the specifitid level(s) of Insurance In place within thirty 
days of such notification. The cost ol the insurat~ce win be deducted from the appraised fair market value lor the 
Premises; this adjustment and the insurance requirements will be addressed In an amendment to the Permit. 
Petmlttee shaU. in the event of damage br destrucllon in whole or In part to tho Pnemlses, use all proceeds from 
the abo\18 desaibed insurance policies to repair. restoro, replace or<emove those bllildlngs •. structuret, 
equipment, furr.lshings, betterments or improvements delermitled by the Permitler.ln Permitter's scie cf11etetion, 
to be necessery to satisfactorily discharge the Permittee's obligations under this Permit. 

f) Public Liability: The Permittee shall provld~ Comprehensive General Liability lnsurarn:e·agllinst claims arising 
from or associated with Penmlttee•s· u~e and OCC<lpancy of the _Premises. Such insurahce shall be In the amount 
commensurate with the degree of risk.and the· scope and size .of such use and occupancy, but in any event, the 
limb of such insurance shah ncit be less than $~ ,QOO,OOO.OO per occurrence covering both bodily injury and 
property domage. II delms reduoo available insurance below the required per occurrence lim~s. the Permittee 
shall obt•ln eddalonaJ insurance to restore the required limits. An urnbrala or excess liability policy, In addition to 
a Comprehensive General Liability Policy, may be U$ed to achieve the required limrls. 

g) Permittee shall also obtain the following additional oove<age: 

1) AutoonObllo Liability -To covor all owned. non-owned, and hired vehicles In the amount 'e>f $300,000 00. 

ii) Worl<ers' Compensation- The amount shal be lrraccordance .with that which is required by the State of 
Caldomla. 

16) INDEMNITY 

a) In addltlon to the indemnification contained in Article 14, Permittee shan Indemnify, defood, save and hold 
Permltler, its employees, successors, agents and assigns, harmless from end against, and reimburse Permitter 
for, any and all claims, demands, damages, Injuries, losses, penaHies, fines, costs, liabilities, causes of action, 
judgments and expenses and the like Incurred in connection with or arising in any way out of lhls Permit; the use 
or occupancy of the Premises by Permittee or lis officers, agents, employees, or contractors; the design, 
construction, malntooance, or condHion of any Improvements or Alterations; or arry accident or occurrence on the 
PnHT~Ises or elsewhere arialng out of the use or occupancy ol the Premises by Permittee ex ~s officen, agents, 
employee., or contractors. Penm~tee's obflgations heJeunder shall include, but not be ftmHed !o, the burden and 
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expense of defending all claims, suits end administrative proceedings (w~h counsel reascnably approved by 
Permitter), even if such claims. suits or proceedings are groundless, false or fraudulent, and conducting all 
negotiations of any description, and paying and discharging, when and as the same become due, any and ell 
judgments, penalties or other sums due 89"inst the United States. 

b) Permitter agrees to cooperate, to the extent allowed by law. in the submlsslon of claims pursuant to the Federal 
Tort Claims Act against the Un~ed States by third parties for personal injuries or property damage resultiog from 
the negligent act or omission of any employee of the Vo!led States In the course of his or her employment. 

~~. . • :t'!-

c) This Article 16 shall survive any terrrilnatlon'or revocation of this Permit. i'tie provisions of Article 15 (Insurance) 
of this Permit shall not limit in any way Permittee's obligations under this Artlclo 16. 

17) PROPERTYINTEREST 

a) This Perm~ shall vest In Permittee no property interest In the Premises or In the Improvements thereon. lrtle to 
real property and Improvements thereon, Including any Improvements or Alterations constructe.d by Perm~tee, 
shall be end remain solely in Permnter. Except~-~ ptov1dcd in Paragraph 3(g), Permittee shall ha.ve oo claim for 
any compensation or damages for the Premises; the improvements thereon, or any Improvements or Alterations 
constructed by the Permittee. 

b) Nothing in this Perm~ shall give or tie deemed to give Permltte&-a'nlndej)endent right to grant easements or other 
rights-of-way over. under. on, or through thQ Premises. 

• - . ~ .·:_ ~ .. .c· • ' 't 
c) Permitter hereby retains the sole and exclusivi> right to oil, gas; hydrocarbons. and othet minerals (of whatsoever 

character) In, on, or under the Premises. · 

18) RENTS TAXES ANDASSESSMENTS 

a) The ennualrentalrate for this Permit shall be es!ablished by Permitter·and Is set forth on the Cover Page of this 
Permit. 

b) Tho annual rent under this Perm~ is payable in advance on a sem~ennual basis. Therefore, Permittee hereby 
agrees to pay filly percent of the annual rate on or before November w~ the remaining lifty percent payable on or 
before May of each year duriog the Term. 

c) Perm~tee shall pay the proper Agency, when and as the same become due lind payable. all taxee, assessment•, 
and similar chargea which, at any time during the Term of this Pannh, ara levied or assessed against the 
Premises. 

d) Rents due hereunder shaD be paid without assertiOn of eny counterclaim. selolf, deduction or defense and 
without abatement, suspension, defennent or re<!Uction. 

' 
19) CYCLIC MAINTENANCE 

.< 
a) Porn1Ktee shall perform all Cyclic Maintenai)Ce in·aecOrdaiJCe with the Provisions of this Permit and at Permittee's 

sole oost end expense. Permntee is responslbleforJhe maintenance of all fences, buildings, and other 
Improvements upon 1/le Premise&. AU improvements and facilities used and occupied by Permittee shall at el 
limes be protected and maintained in a safe. sanilaty end sightly condition. 

b) Specific maintenance requirements may be negotiated w~h Permittee each year as outlined in ArlicJe 21 (Annual 
Meeting). 

c) Cocks and Fences shall be maintained In good condition and shall be timely repaired in conformance with 
AppUcable Laws. Abandoned fences and either decrep~ Improvements shall be removed from the Premises and 
shall be disposed ol outside the Par1< or as directed by Permlter after review end approval by the NPS Hislorian. 
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d) New llghtlng under Permittee's control of the Premises shall be redesigned to protect ond preserve the night 
s~yldarkness and minimize light pollution in Drakes Estero. 

e) Per1<ing areu shaD be maintained in e safe condition and no new roads Of IN~ trails shaH be established without 
prior written permission of the Permitter. The main entrance road from Sir Francis Drake Boulevarll to the SUP 
Area will be maintained by the NPS. The Pari< wlll respond In e timely manner to Permittee and/or visitor 
COfnplaints regarlling the condition of the main entrance road. Nolwithstanding the foregoing, Pennltter may enter 
Into a road rm~intenance contract with Permittee. -

f) Exfsting water reservoirs shall be maintained in a safe and secure condition to prevent washouts and erosion end 
no new reservoirs shall be cOnstructed or established w~hout prior vnltten approval of \he Permitter. 

g) Permittee shell maintain the water, well, pump and an pipefines within the Pr!l(lllses. Permittee shaft replace or 
ropair any damage or foss pf the water ~ystom within the Premises. · 

h) PermHtee shaU maintain the sewage plpefine and sewage leachfield in \he 'Sewage Area. • 

I) Permittee shall be responsible for r0111o.ving si!ISh buildup around fences orothef facilities within the Premises so 
as to prevent fire and egress hazards, Pll(mjltee shall also be re.spqnsipj~ fo.r removing litter and trash from the 
Premises. . · : ':._ ..... .t ~ - . 

20) COMPLIANCE WJTH AfPLICJ\BLE LAWS· NEPA. NHPA 

a) General Compliance: As provided for In this Pen'nlt, Permittee at Its sole cost and expense shall promptly comply 
With all AppliCable Laws as required by law. Permittee shaft irNnedlately notify Pemlltter of any notices receivOO 
by or on behaff of Permittee regarding any aUeged or ae!ual viola!ion(s) of or non-<Omplian<:e with Applicable 
Laws. Permittee shall, at Its sofa cost and !lxporlse, promptly remediate.Of correct any violaHon(s) of Applicable 
Lews. 

b) National Environment;> I Policy Act and Natiol\81 Hl$tori~ Preservation Ac:t· Where ecliviti!!s undenaken by 
Permittee relate to the preparation of epmpliance documents pursuant to the National EnvirOM)ental Poncy Act 
('NEPA') or the National Histor!c Preservation Act ("NHPA"), Permittee shall supply all necessary lnfonnatlon to 
Permitter and any Agency ln a timely rm~nner. Permhter will pay for the preparation of NEPA or NHPA 
documents. If there is 1\igatlon reg aiding NEPA 0( NHPA compJian<:c, ft Will not trig9er the indemniflcallon 
requirements of Article 16. • 

21) ANNUAL MEETING 

a) The Parties shan meet annually each year during the'Termofthts Permit for the purposes of discussing and 
resolving issues of mutual concern and ensuring that Pe<mittee is complying with the Provisions of this Perm:t.. 

22) PENALTY 

a) At the option of the Permitter, Permitter may, in lieu oJ;vo!ding and. terminating this P8ml~, assess a penalty of 
$50.00 per day for any failure by Permittee to k&<lP, and perform any of the Provisions of this Permit. In such 
case, Perm~ teo shall be given notice In writing of l! grass penod (of from one lo thirty days) to remedy the 
ailuation before a penally wiD be assessed. Paymeni"'!•any pena.lly under this provision shall not excuse 
Permillee from curing the Default. This provision shall not be construed as preventing Permit!,.. from issulng 
citations or Initiating enfo~ment proceedings under Applicable laws. 

23) SURRENDER AND VACATE THE PREMISES RESTORATION 

a) AI the conclusion of Permittee's authorization to use the Promises for the Permitted Uses, Permittee shall 
surrender and vacate the Premises, remove Permittee's Personal Pnoperty therefrom, 8J'ld nepalr any damage 
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tesutbng from such removal. Subject to the approval of the Pennater, Permittee shall also return the Premises to 
es good order and condition (subject to O<dlnary wear and tear and damage that Is not caused directly or 
Indirectly by Permlttoo) as that existing upon the Effective Dale. 

b) All PermUiee's Personal Property shall remain the proparty of Permittee. However, if after the conclusion of 
Permittee's aulhortzetion to use the Premises for !he PermiUed Uses, Permittee shal fall satisfactorily to remove 
Permittee's Personal Property and so repair !he Premises. then, at the Permittet's sole optlon, after notice to 
Permittee, Permittee's Personal Property, shall e~her become the property of the Permitter without compensation 
therefore, or the Permllter may cause ~to be removed arid "the Ptemi®S to be repaired at the expense of 
Permittee, and no claim for damages against Permitter, Its employees, .~llen_ts or contractors shall be created or 
made on account of such removal or rep11lr work. ·· • 

24) LIMITATION ON EFFECT OF APPROVALS 

a) All rights of Permllter to revi~. ~t upon, approve, Inspect or tal<e any other atlion with respect to the usa 
end occupancy of the Premises by Permittee, or any other matter, are expressly for the benefit ot Permitter and 
no other party. No review, comment, apprpyal 9r,lnspecllon, right or exercise of any right to perform Permitter's 
obligations, or similar action required or permllt~'d~,Y. of. or to Penmttlef under .Jhls Permtt. or actlpns or omissions 
of Permitte(s employees. contractOB, or otht~i agFints, or other circumstances-shall give or be deemed to give 
Permitter any liabilay, responsibilay or obligl!!ion:tor, in connection with, or wah respect to !he operation of !he 
Premises, nor shall any such approval, actions. infonnatlon or cin:umstances relieve or be deemed to relieve 
Penm~tee of its obligations and re~ponslblhties fo< the uu and occupancy of the Premises as set forth in this 
Permtt. 

25) WAIVER NOT CONTINUING 

a) The waiver of any Defauft, whether auch Waiver be expressed or impfied, shall not be conStrued aa a continuing 
waiver, or a wavier of or consent to any &Ubseq\J!'Ot or prior bre_ach ot the same or any other provision ot this 
PermM. No waiver of any Defaun shaft alfec,t or after !hls Permh. but each and 8Y"'Y. Proyision of this Permit shall 
continue in full force and e~ct wtth raspect,.,to .~I}.Y.-<!lher then existing or subsequent ~M,Iauk. . . .. . .. 

26)~ 

a) Permijtee shal have no power~<? do any act or to malce any contract IJ)at may croate or be !he foundation for any 
lien, mortgage or other ef)CUmbrance upon the rewr$ion, fee lnte.-est or other estate of the Pennlter or of any 
Interest of the Permater in the Premises. II any such lion shan at anytime be filed against the Premises or any 
portion thereof, Permittee shaM cause the Permitter to be discharged from the lien. 

27) HOLQING OVER 

a) This Permit shall terminate upon the Tennlnation Dale and any holding oyer by Permitlee after the TermJnatlon 
Date shall not conatauta a renewal of this Perro~$< give Petmlltee anyogghta under this PermH 0< in or to !he 
Premises. : .,,. . ;,~< . . ..... .; ~· 

' .. \~ " • ..:):.' 
28) NOTICES 

a) Any notice or other communication required or ~;mlttad. u~er this Permit shall be In writing and sha!l be 
delivered by hand or certifed mail with return receipt requested. Notices and other communicaUons shall be 
addraSsed as follow$: 
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If to Permitter. 

Superlnten<lent 
Point Reyes National Seashore 
Point Reyes Station. CA 94956 

If to Permittee: 

Mr. Kevin Lunny 
Drakes Bay Oyster Company 
17171 Sir Francis Dral<e 
Inverness, CA 94937 

29) NO PARTNERSHIP OR JOINT VENTURE 

a) Permitter is not for any purpose a panner or joint venturer of Permittee In the develoPment or operett011 ofthe 
Premises or In eny business condu~ted on-the Premises. Permiller shall not under any circumstances be 
respoosible or obligated for any losses or liabilities of Permi!t~.-.- : 

'· 
30) AND-DEFICIENCY ACT 

. r-:·;~. . 
a) Permktee an<l ]?erm~ter agree thai nothing <;OIItli~ In this Permn· shall be construed as bin<l•ng Permitter to 

expend, in any'{iscal year. any sum In <>xC?s~ o(P.1~~ppropriatlon ~P~ ~Y pongress for that fiscal y~ar in 
furtherance of the 'subject matter of \~Is ·Permil;·b r to rnvo!ve Permitter 1Mm9 contract or other obllgetton for the 
future expend~re of money In exce&s of s~h.approprlaUons. • 

31) COMPLIANCE WITH EQUAL OPPQRTUNifi LAwS 

a ) PermHtee agrees thai in undertaking all activities pursuant to this Permit Perm"tee will comply with all Applialblo 
Laws relating to non-discrimination. 

32) ENTIRE AGREEMENT AND AMENDMENT 

a) This .nstrumenl together with !lie e>Cilibits heiet9, all ol whlch are lneorporeted in this Permit by reference. 
0008tibJtes the entire agreement betwe<ln Permi!tennd Permittee with respect 10 the subject metter ol this Permit 
end super.;edes an prior offers, negotiations, oral and written. TlliS i>erm~ may not be amendo<f or modified In 
any respect whatsoeverexcept~y an instrument in writing signed by Permi«er.aod Permittee. 

! ' ' • I '' . 

33) NO PAYMENTS BY PERMIITER . ·•• ' . 
a) Under no circumstances or conditlons, whether OON e>Cistl~ or hereafter arislng. and whether or not beyon<l the 

present contemplation of the Parties, shan Permater be expected or mquinld 10 make any payment of any kind 
whatsoever wijh respect to the Premises or be under any obligation or 6abi'1ily except as expressly setlorth In this 
Permit. 

34) NO THIRD PARTY BENEfiCIARIES 

a) Exeej)t as expressly set rorth in this Permil this Permit lhalt not be deemed to confer upon any person or entity. 
other than the parties to this Perm~ as expressly set forth In \his Permit, any third perty benefiCiary status. any 
right to enforce any Provision of this Permit. or any other right or interest. 

35) NO PREFERENTIAL RENEWAL AND RELOCATION ASSISTANCE 

a) Permntee hereby &grees that Permittee is not a conceulonar and that the provisions of law regarding National 
Park Serl/1ee concessionaires do not apply to Permittee. No rights shall be acquired by Virtue of this Permit 
enUtting Permittee to claim benefrts under the Unfform Relocation Assistance end Real Property Acquisflion 
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Policies Act of 1970, Public Law 91..s46. 

36) SEVERABILITY 

a) In case any one or more of lhe provisions of this Pennit shan for arty reason be held to be invalid, Plegal or 
unenforceable In any respect. such invalidity, alegall!y or unenforceability shal not affect any other provision of 
this Permft, and this Penna shall be construed as if such invalid, ilegal or unenforoeable provisions had nol been 
contained in thla Permft. 

37) EXHIBITS 

a) Each of the exhibits referenced II) this Perma is attached hereto and incorporated herein. 

38) TIME OF THE Es~eNCE •• 
' .~ ,#. ·:··:.:~ • • 

a) TirT'e is heref>y,expressly declared t6 ~.9:()he essence of this PermH and of each and every P~Q'Iislon of this 
Perm!!. ·; ·• ·~: :·• ·· 

~· " . "t . .. ., ~ 0:. • ;.- . 
~ t: :;~:~: . . . ' ' 

39) HEADINGS , ,.,, ' ': .• ~ • ' . . ·;,-: ~ :_ ·r? ·-~ , . 
a) Article. Sectlo~ and Subsoclion headlnQ.s Jn.thi~'/'erm" are for convenience only and are not to be construed as a 

part of this Peimlt or In any way limiting 9r amplifying the Provisions of this Perm~ • 
. •.· 

40) PERMIT CONSTRUED AS A WHOLE 

a) The language In all parts of this Permit shell in all CjiS&s be construed as a whole according to Its fair meaning 
and not strictly for or against either Pef1niller~r l?ermiltee . • The Parties acknowledge thai each party and hs 
counsel have reviewed this Permil.and p<irticlp~ledJn its.drafilng and therefore lhatlhe rule of constructlon that 
any ambiguities ens to be resolved egairist 'the drafting party shall not be employed or applied ln the Interpretation 
of this Permlt. · ' · ' • ., 

41) MEANING Of TERMS 

a) Whenever 11\e conteJCt so requires, the neuter gender shall incJi!de the mascuflne an,d the feminine, and the 
singular shall Include the plural and vice ven;a. -

42) fEDERAL LAW 

a) The laws of the UnHed Stales shal govern the validity, construction and effect of this Permrt. 
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EXHIBIT A 

Map - Dralca's Eatero Aquacufture & CDFG leases: NPS Resources and SUP Area 
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EXHIBITS 

Map- Drake's Estero Oysters- SUP & ROP 

I 
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EXHIBIT C 

Drakes Estero Aquaculture and Harbor Seal Protection Protocol 



' ,. 
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Drakes Estero Aquaculture and 
Harbor Seal Protection Protocol 

The following items are mutually agreed to for protection of harbor seals in and adjacent 
to the Harbor Seal Protection Areas identified in the Map, attached hereto and 
incorporated herein by reference ("Protocol Map"): 

l . During the breeding season, March I through June 30, the "Main Channel" and 
"Lateral Channel" of Drakes Estero will be closed to boat traffic. During the 
remainder of the year, the Lateral Channel and Main Channel are open to boat 
traffic outside of the protection zone. 

2. During the breeding season, Permittee boats may use the "West Channel" at low 
speed while maintaining a distance of at least I 00 yards from hauled out seals. 

3. Throughout the year, all ofPennittee's boats, personnel, and any structures and 
materials owned or used by Permittee shall be prohibited from the harbor seal 
protection areas identified on the Protocol Map. In addition, all of the Permittee's 
boats and personnel shall be prohibited from coming within 100 yards of hauled 
out harbor seals. 
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EXHIBIT D 

Map - Olllkes Bay Oyster Company Well Area 
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EXHIBITE 

Map - Drakes Bay Oyster Company Sewage Area 
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9 Counsel list continues on next page 
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13 DRAKES BAY OYSTER COMPANY, 
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17 Plaintiffs, 

18 V. 
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l, Robert Abbott, declare as follows: 

2 I. I am a Principal Consultant at ENVIRON International Corporation, specializing 

3 n fisheries and shellfish fisheries projects in northern California (my CV is attached as Exhibit I to 

4 his document; a list of references cited in this Declaration is attached as Exhibit 2). The following 

acts are based on my own personal knowledge and, if called as a witness, J could and would testify 5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

2. learned my doctorate at the University of Washington in 1973, working on the 

ydroacoustics of salrnonids. Starting in 1995, I began working on the mitigation of underwater 

oise from pile driving, and assisted in the application of bubble curtains to reduce the amplitude 

nd intensity oflow frequency underwater noise to protect marine mammals and fish. 

3. Proposed Onshore Personal Prooertv Removal: DBOC's personal property in the 

nshore RUO and SUP area includes a 24' x 8' office trailer, five fiberglass shellfish setting tanks, 

40' x 8' cannery container, 40' x 8' equipment storage shed, shellfish cu lture equipment, a 20' x 

0' open sided shed, 12 picnic tables, two septic systems, and a water wel l. After removing all 

rsonal property inside, the office trailer, the cannery container, and the equipment storage 

ntainers would be loaded on natbed semi-trailers with a crane and hauled away. This process 

ould take approximately three business days. Removal of the shellfish setting tanks would require 

he use of a track-mounted hydraulic excavator to remove the tanks and load onto dump trucks for 

isposal in the landfill. This process would take approximately two business days; however, it 

ou ld take more time to remove all underground piping connected to the setting tanks. The setting 

ank removal will result in ground disturbance near a known archaeologica l site. Septic systems 

il l need to be properly abandoned by pumping tanks, removing pumps, filling with sand, covering 

ith topsoil, and installing erosion control. The water well will be filled with pea gravel and 

pped with concrete. Concrete slab and well enclosure will be demolished and removed from the 

ite. After all required permits are obtained, removal of onshore personal property would take 

pproximately two weeks. Removal of personal property likely will require federal, state, and local 

gcncy permitting that will prevent DBOC from taking action until such permits are acquired. 

STOBL R IYIIS LLil ABBOTf DEC. ISO MOTION FOR PRELIM. 
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1 4. Prooosed Oyster Rack Removal Using DBOC Eouipment: According to Drakes 

2 ay Oyster Company (DBOC) President Kevin Lunny, there are 95 oyster racks in Drakes Estero, 

3 hich comprise a total of approximately 250,000 board feet (ft) of treated wood. There are an 

4 timated 4, 700 posts, according to the FEIS. Posts are connected to each other by 1 0-foot-long, 2 

5 4 rails at top and bottom, with the bottom rails buried in the sediment The oyster racks would be 

6 moved using a chainsaw to cut the legs and rails into manageable units and lifted out of the 

7 ubstrate using a hoist (powered by an electric motor and supplied by a generator) mounted on a 

8 ge towed by one ofDBOC's two oyster skiffs. The skiffs would be anchored to the bottom 

9 ubstrate by two anchors during this effort. Using the proposed methods, it is anticipated that each 

10 ack (a total of95) will take a minimum of 3 days to remove, or a total of285 days within 

II pproximately 665 calendar days, asswning good tides and weather conditions. It is important to 

12 ote that this does not account for periods when removal work may be restricted due to the presence 

13 fsensitive life stages for protected species period between March 1 and October 15 due to harbor 

14 eal pupping (March 1 to June 30), anadromous fish migration (June IS to October 15), and the 

15 'gratory Bird Treaty Act (February 1 to August 31}. See Table I provided as Exhibit 3. 

16 5. Extended Period of Disruption: There are three marine Endangered Species Act 

17 A)-listed species, two Marine Mammal Protection Act (MMP A) species, and 490 resident and 

18 · gratory birds that utilize Drakes Estero (see Table 1 provided as Exhibit 3). Prolonged exposure 

19 o increased ambient noise may lead to physiological and behavioral stress in fish and wildlife. 

20 mpacts associated with chronic noise can cause feeding disruption, lower growth rates, mating 

21 terference, population declines, and abandonment of haulout areas (Richardson et al. 1995, 

22 ightingale and Simenstad 2001 , Weilgart 2007, Barber et al. 2010, Blickley and Patricelli 20!0). 

23 6. Underwater Nojsc from Extended Disruption: Oyster rack removal operations will 

24 ely result in exceedance of the marine marnmal behavior threshold (NMFS 2012). The 

25 derwater noise associated with the use of a skiff with a 40 HP engine moving at low speed is 

26 stimated to be !57 dB re I J.IPa at a distance of I m (Wyatt 2008), noise associated with a 

27 neumatic chainsaw that can cut portions of the racks that are underwater is estimated to be 88 dB 

28 I J.IPa at a distance of I m (UNITEC 2012), and the electric motor for the hoist is a nominal 
STOll. RIVE$ Ll P 
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I 

I ddition to underwater noise. By making the assumption that underwater noise sources are 

2 ditive, and applying the rapid spreading loss model [Rl = R2 *1 o<(V·I20)IJS)] to determine how far 

3 derwater noise )'lil.l be generated at levels exceeding the marine mammal behavioral disturbance 

4 eshold (120 dB re l 11Pa), results in a distance of292 m. This distance places at least the closest 

5 arbor seal haulout lo<:ation within the range of disturbance from the oyster rack removal. 

6 I though it is the best model available, some caution should be used when interpreting the rapid 

7 preading loss model, which was created for open water conditions. Land will attenuate sound, so 

8 though the distance will not be as great as indicated by this calculation, underwater noise within 

9 he behavioral disturbance threshold from the rack removal process will still reach seal baulout 

10 ocations. 

II 7. Airborne Noise associated wjth Extended Disruption: In addition to underwater 

12 oise, removal operations are likely to result in airborne noise that nearly exceeds harbor seal 

13 isturbance thresholds, and is certainly higher than background conditions for an extended period 

14 f time. The airborne noise disturbance threshold for harbor seals is 90 dB re 20 !!Fa (NMFS 

15 12). According to noise modeling by Richard Steffel, noise from a chainsaw and electric hoist 

16 ould be 85 dBA (Lcq) at 50 ft. A noise level of 40-42 dBA (Lcq) would extend for 7,500 ft. 

17 ecause seals likely forage ncar the racks, due to increased biodiversity of fish, demolition noise 

18 ·u disturb and prevent them from having access to what has been a customary food source. 

19 8. Seal Use of Oyster Racks: Although studies directly related to marine mammal 

20 ttraction to oyster aquaculrurc have not been done, the addition of structured habitat has long been 

21 cognized to increase the biodiversity and abundance of fish, invertebrates, and aquatic plants in a 

22 iven area (Iversen and Ban.nerot 1984, Buckley and Hueckel1985, Hueckel and Buckley 1987, 

23 gg 1995, Sargent eta!. 2006). This indicates that harbor seals are likely to use the oyster rack 

24 s for foraging. Removal of the racks would alter a food source that has been available at least 

25 ince the existence of the oyster operation in Drakes Estero. 

26 9. Heavv Eouioment for Oyster Rack Removal: Altemative1y, if the removal process 

27 s to be completed within a shorter timefrarne (and setting aside the time required for acquiring the 

28 
StOll. RIVES t l P 
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ecessary permits for such an operation), then the demolition will require the use of heavy 
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I uipment to remove the oyster racks. The following information was provided to me by Mr. Marlc 

2 utton of Dixon Marine Services in terms of what would be required for this removal to occur 

3 "thin a shorter time period. The methods would be similar to what Kevin Lwmy has proposed, 

4 though the shorter time period would necessitate the use of much more equipment. T)le 

5 dditional equipment would need to be secured, which would involve linking steel barges together 

6 d loading a I 00-200 ton crawler crane onto the barges. Additionally, in order to secure the barge-

7 rane system to the bottom, spuds would be pushed deep into the sediment. A diesel pusher boat 

8 "th a large prop would be employed to push the barge-crane system out to the racks. 

9 10. Underwater Noise wjth Shorter Disruption: This type of heavy equipment would 

10 enerate high amplitude UDderwater noise at levels exceeding the injury threshold of harbor seals 

II 190 dB re 11-1Pa; NMFS 2012) and fish (187 dB re l1-1Pa ~2 grams) and 183 dB re l1-1Pa (<2 

12 ams); WSDOT 2010). For example, a tug with a single barge can generate UDderwater noise of 

13 184 dB re 1 IJPa, but increasing the length of the load by linking barges can potentially increase the 

14 derwater noise generation to 192 dB reI IJPa at I m (Wyatt 2008). Harbor seals are very 

15 nsitive to UDderwater soUDd (Richardson et al. 1995). This is especially important because they 

16 underwater soUDd to find prey and avoid predation. Repeated, high amplitude underwater 

17 UDd is also known to result in damage to the inner ear of fish, resulting in disorientation and 

18 earing loss (Nightingale and Simenstad 2001). Therefore, underwater noise from the operation of 

19 cavy equipment would adversely impact the distribution and abundance of fish that are the base of 

20 c harbor seal food web. 

21 11. Airborne Noise associated wjth Shorter Disruption: The use of heavy equipment 

22 ncludes the use of a diesel pusher boat and I 00-200 ton crime, along with the chainsaw (mentioned 

23 or use in the long-term removal). According to Richard Steffel's noise modeling, this combination 

24 f equipment would result in hourly noise levels (Leq) of about 87 dBA at 50 feet, and between 40-

25 2 dB A (Leq) for I 0,000 feet of the rack removal operation. Although this would be a shorter 

26 · sruption period, the extent of noise above background levels would expand much farther than the 

27 onger disruption period. 

28 
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1 12. Turbidity: The operation of the barge and pusher boat is likely to create a large 

2 urbidity plume and uproot eelgrass since Drakes Estero is very shallow. The placement and 

3 trieval of anchors for the DBOC equipment or spuds needed to secure the heavy equipment 

4 uring work will create turbidity and uproot eelgrass growing in and around the racks. The lifting 

5 f the rack legs from the sediment will also create significant turbidity and uproot eelgrass. This 

6 emolition-related turbidity will result in reduced solar penetration, which will adversely affect 

7 wing conditions for eelgrass. Even the proposed demolition (i.e., without the use of heavy 

8 uipment) will result in direct impacts to eelgrass and reduce eelgrass habitat within the Estero. 

9 dverse impacts on the eelgrass food web will impact the distribution and abundance of fish and 

10 arbor seals in Drakes Estero. 

11 13. Potential Take: The repeated disturbance of habitat has resulted in the abandonment of 

12 ookeries by marine mammals (Colegrove et al. 2005). The combination of intermittent, high 

13 plitude, broad frequency spectrum underwater noise, disruption from airborne noise, and visual 

14 isturbance and disruption of the food web over as little as one or two months is likely to result in 

15 c permanent abandonment of the Drakes Estero harbor seal rookery. These conditions apply to 

16 oth methods of oyster rack removal. The only differences are the length of time required for each 

17 d the level of noise generated. Adverse impacts to marine mammals is termed a "take." A "take" 

18 s prohibited under terms of the ESA and theMMPA. 

19 

20 

21 

22 
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I 1 declare under penalty of perjury under the Jaws of the United States and the State of 

2 ali fomia that the foregoing is true and correct 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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ecuted this 2011t day of December, 2012, in Emeryville, California 
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Counsel list continues on next page 

Attorneys for Plaintiffs 
DRAKES BAY OYSTER COMPANY and KEVlN LUNNY 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 

DRAKES BAY OYSTER COMPANY, 
17171 Sir Francis Drake Blvd 
Inverness, CA 94937, and 

KEVIN LUNNY, 
1717 1 Sir Francis Drake Blvd 
Inverness, CA 9493 7 

Plaintiffs, 

V. 

KENNETH L. SALAZAR, 
in his official capacity as Secretary, U.S. 
Department of the Interior, 
1849 C Strcc" NW, Washington, D.C., 20240; 
U.S. DEPARTMENT OF THE INTERIOR 
1849 C Stree" NW, Washington, D.C., 20240; 
U.S. NATIONAL PARK SERVICE 
1849 C Stree" NW, Washington, D.C. 20240; 
and 
JONATHAN JARVIS, 
in his official capacity as Director, U.S. 
National Park Service, 
1849 C Street, NW, Washington, D.C. 20240. 

Defendants. 
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~ ENVIRON 

Robert R. Abbott, PhD I Principal Consultant 
Emeryville, California 
+ 1 5 1 0 420 2593 I robbott@environcorp.com 

Dr. Abbott, a Senior Principal Environmental Biologist, is o fisheries expert who hos been performing assessments of 
fisheries ond aquatic resource iniOfmation for government agencies and the private sector since 197 4. He specializes 
in fisheries ecology, marine bioacoustics, underwater explosive impacts, and natural resource modeling. He has 
managed Iorge teams of scientists and field technicians in designing monitoring programs, collecting field data, 
computer data entry, modeling based on field data, and the analysis of model outputs and databases. He is on expert 
in threatened and endangered species of fish, dam removal permits, underwater explosive and pile driving impacts on 
fish, and aquatic pest control. He has worked in the Sultanate of Oman, Egypt, Burma, Chile, Tuvalu, and Kiribati on 
various fisheries, aquaculture, and environmental development projects. 

He earned his Doctorate at the University ol Washington College of f isheries and prepared his dissertation on the 
bioacoustics of solrnoo and trout. Nlost ol his fisheries experience since 1995 has been directed towards managing 
fisheries resources through the application of natural resoorce simulation models and the ossessmeni of impocls on 
fisheries resources for NEPA/CEQA compliance. He prepared an environmental impact assessment for ColifOfnia 
Deportment of Transportation IColtrons) on the impact of o Iorge underwater blasting project oo salmon, herring, and 
fish eggs. Responsibilities involved review of agency databases for relevant data, assessment of blast modeling results, 
and the design of a comprehensive mitigation plan. Additional work has been done on assessing the potential impact 
of land based blasting on fish in Son f rancisco Boy and the use of detooation cord to control exotic fish. Dr. Abban 
cooducled a series of studies on the effecls of the underwater noise created by very large pile drivers on fish since 
2000. Studies' include placing fish in cages at various distances, necropsies, and the predation by gulls on stunned 
fish. Research has focused on determining the extent of the radius of delayed mortalities Ia. surfperch, Sacramento 
blocklish, Sacramento splitto il, and steelheod. 

EDUCATION 

1973 PhD, f isheries, University of Washington 

1970 /VIS, Fisheries, University of Washington 

1964 BS, Biology, California Western University 

EXPERIENCE 

• City of Oakland Public Works Agency Seismic Retrofit ol Eight Bridges, Oakland, California. Environmental 
and engineering seNices including asbestos and lead management, cultural resoorces, permitting, and 
environmental documentation to resume suppo<l ol Col~on's seismic retrofit projects of eight bridges. These 
hove included three bridges at Pork Boulevard Viaduct, overhead posses at 23rd Avenue and Hegenberger 
Rood. and bridges over lion Creek, Sousa! Creek (Leimer! Bridge) and Damon Slough. Responsible for 
overseeing and performing activities related to cultural resources, pe<miHing and environmental documentation. 

• URS Corp/California Deportment of Transportation, Essential f ish Habitat (EFH). Son Francisco0okland Boy 
Bridge East Span, California. Evaluoled California Deportment of Fish and Game databases for records of 
federally managed fish caught in south central Son Francisco Boy by the Interagency Ecological Program 
fisheries monitoring vessels. Conducted on appraisal of the habitat types and life histo'Y stages of federally 
managed species using the project area for some port of their life histo'Y. Advised on methods to minimize· 
impacts and mitigate lor unavoidable adverse impacts. 

environcorp.com 
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Robert R. Abbott, PhD 

• Parson Brinckerholf Goode and Dooglos/Coltrons, Fishe<ies and Hydroocouslic Monitoring Program 
Compliance Report, Son Francisco, California. Project manager and team leader lor a project to use fish held 
in cages to assess the impacts of pile driving. Aker exposure, the fish were held 48 hours to assess delayed 
mortality. Managed team monitoring the sound pressure level and birds eating fish killed by pile driving. 

• Monson Construction Company/Port of Oakland, Monitoring the Elfects of Conventional Pile Driving an Three 
Species of Fish, Oakland, California. Tested the impact ol pile driving 24' concrete piles with a diesel 
hammer on three species ollish. Managed o team of biologists and hydroocoustic monitoring engineers. Aher 
exposure to pile driving the fish were evaluated for vestibular injury and then prepared for a histopathology 
examination of four internal organs. 

• Caltrons, District 4, Benicia·Mortinez Bridge Pile Driving Impact Assessment, California. Collected fish injured 
by pile driving and conducted nec.ropsies and on impact assessment and evaluation of mitigation methods. 
Conducted caged fish studies with Sacramenta splittail and Sacramento blackfish ot different distances 
assessing the radius of impact and the ellects ol dillerent durations of exposure. 

• Foundation Constructors, Project Modification Permit Assistance, Napa, California. Client desired to modify 
the project to use a few large piles instead of numerous small piles on a bridge crossing the Napa River. 
Assisted in consultation with the Notional Morine f isheries Service. Califamia Department of fish and Game, 
and the U.S. Army Carps of Engineers. 

• Parson BrinderhoH Quade and Douglas/Caltrans, Fisheries and Hydroocoustic Monitoring Program Work 
Plan for the Son FranciscoDaklond Bay Bridge Rerrofit, California. lead author lor the work pion to monitor 
pile driving impacts in Son Francisco Bay. The core of the work plan was the experimental design for a fish in 
cage experiment. Collaborators included two stotisficions and on unde<Wafer acoustics monitoring team. 
Mode the presentation to the Notional Morine f isheries Se<vice and California Department of Fish and Game. 

• Blankinship and Associates/Colifomio Deportment of Fish and Game, lake Davis CEQA Initial 
Study/Negative Declaration lor the Use ol Detonation Cord to Control Northern Pike, lake Davis, California. 
Prepared the fisheries and recreational impact assessment for the use of detonation cord to kill northern pike. 
Responsibilities included supervision of subcontractors and the estimation of the kill radius. Provided guidance 
in the development of the experimental design and the blasting plan. 

• Parson Brincke<holf Quade and Douglas/Coltrons, fisheries Impact Assessment for the Cohrons Pile Driving 
Installation Demonstra tion Project (P1DP), Son Francisco, California. Conducted field studies on the impact of 
the shock wove from 500 kilo joules and 1700 kilo joules hammers on ~sh populations in Son Francisco Bay. 
Collected injured fish, conducted necropsy, and assessed acoustic monitoring data. Prepared a report for 
Cohrons on the mitigation alternatives. Technical analysis included characterization ol pile driving acoustic 
energy and risk assessment for fish and fish eggs in San Francisco Boy. 

• Woodward Clyde/Parsons Brinckerhofi/Cohrons, Morine life Mitigation Pion lor Sensitive Operations, 
Dismantlement, and Replacement of the East Span of Son FronciscoDaklond Boy Bridge, California. Prepared 
o technical report on the potential impact of underwater explosives on I ish and marine life in San Francisco 
Boy. The report included o discussion ol how underwater explosives offectlish, a kill radius. 

• Parson Brinckerhoff Quade and Douglos/Cohrans, Fisheries and Hydroocouslic Monitoring Program 
Compliance Report, Son Francisco, California. Project manager and team leader for a project to use lish held 
in cages to assess the impacts of pile driving. Aker exposure, the fish were held 48 hours to assess delayed 
mortality. Managed team monitoring the sound pressure level and birds eating fish killed by pile driving. 

• Monsorl Construction Company/Pori of Oakland, Monitoring the Effects of Conventional Pile Driving on Three 
Species of Fish. Oakland, California. Tested the impact of pile driving 24' concrete piles with a diesel 

environcorp.com 2 
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Robert R. Abbott, PhD 

hommer on three species elfish. Nlonoged o team of biologisis and hydroocoustic monitoring engineers. After 
exposure to pile driving the fish were evolooted !of vestibular injury and then prepared lor o histopathology 
examination of lour internal organs. 

• Coltrons, District 4, Benicia-Martinez Bridge Pile Driving Impact Assessment, California. Collected fish injured 
by pile driving and conducted necropsies end on impact assessment and evaluation of mitigation methods. 
Conducted caged fish studies with Sacramento splihoil end Sacramento blockiish ot different distances 
assessing the radius of impact end the effects of different duro lions of exposure. 

• Foundation Constructors, Project Modification Permit Assistance, Nopo, California. Client desired to modify 
the project to use a lew Iorge pi~ instead of numerous small pi~ on a bridge crOS$ing the Nopo River. 
Assisted in consultation with the Notional Nlorine Fisheries Service, California Deportment of Fish and Game, 
and the U.S. Asrrry Corpo of Engi.-s. 

• Pooon Brindemoll Gluode and Douglos/Coltrons, Fisheties and HydroocoushC N\onitoring Program Wed 
Pion lor the Son Froncisco-Ooklond Boy Bridge Rerrolit, Col~ornio. lead oulhor lor the wed pion to monitor 
pile driving impacts in Son Francisco Boy. The core of the wed pion wos the experimental desi9n lor o fish in 
cage expe~iment. Collaborators included IWO storisticions and on undervvoter acouStics monitoring team. 
Mode rhe presentation to the Notional Nlorine Fisheties Service and California Deportment of Fish and Game. 

• Blankinship and Associotes/Colifomio Deportment of Fish and Game, lake Davis CEGA Initial 
Study/Negative Declaration lor the Use of Detonation Cord to Control Northern Pike, lake Davis, California. 
Prepared the fisheries and recreolionol lmpoct assessment for the use of detonation cord to kill northem pike. 
Responsibilities included supervision of w bcontroctors and the estimation of the kill rod ius. Provided guidance 
in the development of the experimental design and the blasting plan. 

• Porsoo Brinckerholf Guode and Douglos/Coltrons, Fisheries lmpocl Assessment lor the Colrrons Pile Driving 
Installation Demonstration Project(PIDP), Son Francisco, Colilornio. Conducted field sfud;es on the impact ol 
the shock wove from 500 kilo joules and 1700 kilo joules hommetS on fish populations in Son Francisco Boy. 
Collected injured fish, conducted necropoy, ond assessed OOOOJslic moniloring dolO. Prepared o report lor 
Coltrons on the mitigation alternatives. T echnicol onoly$is included chorocte<izotion of pile driving acoustic 
energy and risk ossessment lor fish and lrsh eggs in Son Francisco Boy. 

• Woodward Clyde/ Porsoos S.inckerholf/Coltrons, Nlorine ule M itigation Plan for Sensitive Opetotions, 
Dismantlement, and Replacement ol the East Span of Son FronciscoOoklond Boy Bridge, California. Prepared 
o technical report on the potential impact ol undervvoter explosives on fish and marine life in Son Francisco 
Boy. The report included a discussion of how undervvoter explosives affect fish, o kill radius lor different size 
charges associated with construction of a main pier supportive bench, and lhe dismantling of old bridge piers. 
The report induded o d iscussion ol impacts on herring, salmon, and steelheod olong wirh o set of 
recommendations to minimize adverse impacts. 

• Sea Gront College Program, Bioocoustia of Solmonids, Seattle, Washington. Directed o project to determine 
the undervvoter acoustic sensitivity of salmon ond trout. Trout were trained using near-field ond lor-field low 
frequency sound woves to skip a heart beat upon sound deledion and to come to feeding StOiions when 
underwater sound wos transmitted. Salmon were trained to come to feeding SIOtions in Iorge ponds and 
floating pens to improve feeding efficiency. 

CREDENTIALS 

Membe<. American Fi$he.ies Society, Threatened and Enclongered Species Subcomminee 

Member, Pile Driving Confloctors Association, Environmental Committee 
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Robert R. AbboH, PhD 

Member, fisheries and Hydroocoustics Worlting Group: Coltrons, District 4 

Member, Boy Aseo lv'odeling Forum: Steering Committee 

PUBUCATIONS & PRESENTATIONS 

Public Specking and Public Porticipolion Programs 

• An Overview of Pile Driving Effects on Fish. Oregon Deportment of Transportation. March 19, 2009 

• An Overview of Pile Driving Elfects on fish. Oregon Deportment of Tronsportolion. May 14, 2009 

• American Institute of f isheries Research BiologiSls. Caged fish Monitoring to Assess Pile Driving Bubble 
Curtain Effectiveness: Methods and Materials. Oakland, California, May 2004. 

• CoiNevo. Boy Bridge Pile Driving Monilaling Program Using Caged Fish. Reddrng, ColifOfnia, April 24, 
2004. 

• Pile Driving Conlroctors Association. Unclervvoter Noise and Pile Driving Impacts on fish. Orlando, Florida, 
February 20, 2004. 

• ECOS. Pile Driving Hydroocoustic Noise Effects on fish. Office of Novel Research . San Antonio, Texas, May 
15, 2003. 

• Bay Planning Coalition. Observation on the Pile Dliving Effects on Fish. Oakland, California, October 2, 
2003. 

• Western Division Americon fisheries Society. Pile Driving Impacts on Swim Bladder, San Diego, California, 
April 17, 2003. 

• Asnericon Fisheries Society. Impact Assessment for Pile Driving. Baltimore, Maryland, AuguSI 2002. 

• lake Davis Community Meeting. Mode o presenlotion and addressed questions from lhe POflolo community on 
notthern pike management tne05Ures, including me use of detonation cord. POflolo, Colilomia, September 
2001. 

• Guest lecturer San Francisco Stole Unive<sity. Bioocouslics and explosives in the Morine Environment. San 
FranciSCo, Coli lamia, June I Q9Q. 

Selected Publications ond Reports 

• Burgess, W .C., S. B. Blackwell, ond R. Abbott. 2005. Underwater acoustic measurements of vibratory pile 
driving at the Pipeline 5 crossing in the Snohomish River, Everett, Washington, Greene~idge Rep. 322·2, Rep. 
from Greeneridge Sciences Inc., Santo Barbero, CA, lor URS Corporation, Seattle, WA, and the City of 
Everell, Everett, WA, 35 pp 

• Abboll, Robert R., Jomes Reylf. ond Gory Marty. 2004. Monito<ing the effects ol conventional pile driving on 
three species of fish. Monson Conslruetion Company, Richmond CA. 

• Fisheries and Hydroocouslic Monito<ing Program Compliance Report. June 2004. San fronciscoOoldond Boy 
ll<idge EO$! Span Seismic Safety Project. Contract EA 012023, 4·Sf.80 KP 12.2 KP 14.3. 

• Sedimenlotion Rare, Bolhymelry ond Sed;ment Quality Analysis, Peocod Gop Lagoon. July 26, 2004. 
Peocod Gop Golf and Counlry Club, San Roloel, California. 

• PlOP PILE RE·STRIKE: Summary of Bird Predation Activity. Coltrons Contrad 04A 1524. DiWict 4. Oakland, 
Colilo<nio. Morch 2003. 

environcorp.com 4 
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Robert R. Abbo", PhD 

• ~t of Pole Driving Induced HydrOClCOUSiic lmpods of Various Distoro<:es on the Socoomento Splitloil 
(Pogonichlfoys moctolepidotusl. 2002. Prepared fcx Colfrons, Disltic14, Ooklond, Colifcxn,o. 

• Assessment of Pile Dtiving Induced Hydroocousfic lmpods at Various Dislonces on o Model Species, the 
Socromen10 Block/ish {Orthodon microlepido/usl. 2002. Prepared lot Coftrons, Disllid 4, Ooklond. 
Colilotnio. 

• f isheries and Hydroocoustic Monitoring Program · Wcxk Pion Aptil 2002. Cohrons EA 12000 Conlroct 
O<IA0l 48. Aptil2002. 

• Guidelines lor Dom Removal in pcess. Abbott, Roben and lvlcGowon, Michael . 200 I. 

• Pile lnstollotion DemonsiTolion Project fish lmpods Assessments. Parsons Brincke.holf/Cohrons. Abbon, Roberl. 
2000. 

• IV\orine life Mitigation Pion for Sensitive Operations Dismantlement ond Replacement of East Span of Son 
FranciscoOakland Boy Bridge. Howolfh, Peter and Abbott, R. 1999. 

• Essential Fish Hobitot Assessment Son FranciscoOaklond Boy Bridge Retrofit Project. Abbon, Roberl and 
Davis. Michael W. june I 999. 

• Induced Aggregation of Pond·Reored Rainbow Trout !Solmo gairdnern through acoustic conditioning. Trans. 
Amer. f ish. Soc. 101{1): 135·431. Abbon, R. R. 197 1. 

AWARDS 

Excellence in Transportation Award; The Environmenl. Cohrans 2005. Bubble Curtain Technology 

environcorp.oom 5 
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References Cited in Declaration ofRobert Abbott 

2 Barber, J.R., K.R. Crooks, and K.M. Fristrup. 2010. The costs of chronic noise exposure for 
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18 National Marine Fisheries Service (NMFS). 2012. Interim sound threshold guidance. National 

19 Oceanic 'and Atmospheric Administration, National Marine Fisheries Service, Northwest 

20 Regional Office. Accessed December 10,2012. Website: http://www.nwr.noaattov/Marine-

21 Mammals/MM-sound-thrshld.cfin 

22 Nightingale B.J., C.A. Simenstad, Jr. 2001. Overwater structures: marine issues. Washington 

23 Department ofFish and Wildlife. Olympia, Washington. White Paper. Website: 

24 http:/lwdfw. wa. govlhab/ahg/fmalmar.pdf 

25 Richardson, J., C. Greene, C. Malme and D. Thompson. 1995. Marine mammals and noise. 

26 Academic Press. New York. 

27 Sargent, P.S., R.S. Gregory, and D.C. Schneider. 2006. Density responses of subarctic coastal 

28 marine fish and crabs to artificial reefs. Trans. Amer. Fish. Soc. 135: 348-360. 
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UNITEC. 2012. Pneumatic chain saws. Assessed on December 19,2012. Website: 

2 W\\ow.csunitec.com 

3 Washington State Department of Transportation (WSD01). 2010. Marine mammal, fish, and 

4 marbled murrelet injury and disturbance thresholds for marine construction activity. 

5 Accessed on February 22,2010. Website: 

6 hrtQ://-m\w.wsdot.wa.gov/Tinvjronment/Bjology!BAIBAguidance.htm#nojse 

7 Weilgart, L.S. 2007. A brief review of known effects of noise on marine mammals. International 

8 Journal of Comparative Psychology. 20: 159-168. 

9 Wyatt, R. 2008. Review of existing data on underwater sounds produced by the oil and gas 

10 industry. Oil and Gas Producers (OGP) Joint Industry Programme report on Sound and 

II Marine Life. 
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12 

Anomeys for Plainti ffs DRAKES BAY OYSTER COMPANY and KEVIN LUNNY 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 

13 DRAKESBAYOYSTERCOMPANY, 
17 171 Sir Francis Drake Blvd 

14 Inverness, CA 94937, and 

IS KEVIN LUNNY, 
17171 Sir Francis Drake Blvd 

16 Inverness, CA 94937 

17 Plaintiffs, 

18 v. 

19 KENNETH L. SALAZAR, 
in his official capacity as Secretary, U.S. 

20 Department of the Interior, 
1849 C Street, NW, Washington, D.C., 20240; 

21 U.S. DEPARTMENT OF THE INTERIOR 
I 849 C Street, NW, Washington, D.C., 20240; 

22 U.S. NATIONAL PARK SERVICE 
1849 C Street, NW, Washington, D.C. 20240; 

23 and JONATHAN JARVIS, 
in his official capacity as Director, U.S . 

. 24 National Park Service, 

25 

26 

27 

28 
S't0£L RIYES LtP 

ATTOIIN n ll '" LAW 
S11'i 0.11GO 

1849 C Street, NW, Washington, D.C. 20240. 

Defendants. 
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I, Dr. Corey Goodman, Ph.D., declare as follows: 

2 I. I am an elected member of the U.S. National Academy of Sciences (1995), the 

3 erican Academy of Arts and Sciences (I 993), and the American Philosophical Society (1999). 

4 as a biology professor at Stanford University (Department of Biological Sciences) and the 

5 niversity of Cal iforn ia, Berkeley (the Evan Rauch Chair, Department of Molecular and Cell 

6 iology) for twenty-five years until l moved into the private sector. I am currently an adjunct 

7 rofessor at the University of California San Francisco (Departments of Anatomy, and 

8 iochemistry and Biophysics). The following facts are based on my own personal knowledge and, 

9 "f called as a witness, I could and wou ld testify competently thereto. 

10 2. At the University ofCalifomia, Berkeley, I was Head of the Division of 

II eurobiology, Co-founder and Director of the Helen Wills Neuroscience Institute, and an 

12 vestigator with the Howard Hughes Medical Institute. 1 spent two summer studying marine 

13 iology, the first at Stanford's Hopkins Marine Station in Pacific Grove, CA, and the second at U. 

14 [Washington' s Friday Harbor Laboratory on San Juan Island, WA. I have taught at Woods Hole 

15 ceanographic Inst itution in Falmouth, MA. 

16 3. My scientific awards and honors include the Alan T. Waterman Award from the 

17 ational Science Board, the Fondation IPSEN Neuronal Plasticity Prize, the Ameritec Prize, the 

18 Wakeman Award, the J. Allyn Taylor International Prize in Medicine, the Canada Gairdner 

19 iomedical Award, the March-of-Dimes Prize in Developmental Biology, the Reeve-Irvine 

20 esearch Medal, and the Dawson Prize in Genetics from Trinity College Dublin. 

2 1 4. I have served on the following committees and boards in public service to the role 

22 f sc ience in public policy. I served for the National Research Council, the National Academy of 

23 ciences' public policy arm, advising the federal government, as a elected member of the Board on 

24 iology (1996-2000), a member of the Commission on Life Sciences (1998-2000), and Chairoftbe 

25 Board on Life Sciences (200 1-2006). l am an elected member of the California Council on 

26 cience and Teclmology, advising the California state government (2007-present). I am a member 

27 fthe President's Strategic Advisory Council for the California Institute for Regenerative Medicine 

28 
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CIRM) (20 11-present). 1 am a member of the Board of the Directors of the Pacific Institute, a non-

2 rofit institute dedicated to advancing environmental protection with science-based solutions. 

3 5. I have also served as an advisor to numerous biomedical foundations and 

4 niversities, and served as editor or member of the editorial board of numerous scientific journals. 

5 have published over 200 peer-reviewed scientific papers and reviews. Further details of my 

6 xpericnce can be found in my CV provided in Exhibit I. 

7 6. Attached as Exhibit 2 is a true and correct copy of select portions of the Drakes 

8 Bay Oyster Company Special Use Permit Final Environmental Impact Statement (FE IS). 

9 7. Attached as Exhibit 3 is a true and correct copy of the report, "Assessment of 

10 Photographs from Wildlife Monitoring Cameras in Drakes Estero, Point Reyes National Seashore, 

II 1ifomia," by William A. Lellis, Carrie J. Blakeslee, Laurie K. Al len, Bruce F. Molnia, Susan D. 

12 rice, Sky Bristol, and Brent Stewart, United States Geologic Survey (USGS) Open-File Report: 

13 012-1249, issued November 26,20 12, and available at 

14 ~~~~~~~~~~~~~~ 

15 8. Five of the six authors of the USGS Report are employees of USGS, however, the 

16 SGS Report does not describe their respective areas of expertise. 

17 9. Attached as Exhibit 4 is a true and correct copy of the report, "Evaluation of Time-

18 apse Photographic Series of Harbor Seals Hauled Out In Drakes Estero, California, For Detecting 

19 nd Assessing Disturbance Events," Technical Report 2012-378, as well as a true and correct copy 

20 fan Excel Spreadsheet named "Drakes Estero Harbor Seals HSWRI Revised.xlsx," wh ich 

21 ontains Dr. Stewart 's research notes supporting the conclusions made in the main report, both of 

22 hich were submitted by Dr. Brent Stewart, Ph.D., J.D., Senior Research Scientist at the Hubbs-

23 eaWorld Research Institute, to the United States Department of the Interior, National Park 

24 ervice, on May 12, 2012 (jointly, the Stewart Report), in support of the USGS Report, which I 

25 eceived by electronic mail on December 13, 2012, upon request from the Hubbs-SeaWorld 

26 esearch Institute. 

27 10. On December 4, 2012, Dr. William Lellis (senior author on the USGS Report) 

28 onfirrned by electronic mail that Dr. Stewart was the "harbor seal behaviorist on this project" and 
Srou. RIVES LLP 
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hus the expert who analyzed the videos of the time-lapse photographic series used in the 

2 roduction of the USGS Report. Attached as ExhibitS is a true and correct copy of the electronic 

3 nail from Dr. Lellis to me. Dr. Lell is subsequently confirmed to me in a telephone conversation on 

4 ecember 7, 2012, that Dr. Stewart was the only harbor seal behavior expert on the team that put 

5 ogether the USGS Report. 

6 II. On December 5, 2012, Dr. Lellis confirmed by electronic mail that the Stewart 

7 eal Report was used to prepare Appendix I, "Summary analysis of3,140 photographs from 75 

8 otential disturbance events to hau led out harbor seals in Drakes Estero," of the USGS Report. 

9 ttached as Exhibit 6 is a true and correct copy of the electronic mail from Dr. Lellis to me. 

10 12. I have prepared a report analyzing the conclusions reached in the Stewart Report, 

II he USGS Report, and the FEIS's conclusions based upon the USGS Report. Attached as Exhibit 7 

12 · s a true and correct copy of my report, dated December 20, 2012 (Goodman Report). 

13 13. Based on my analysis presented in the Goodman Report, it is my opinion that Dr. 

14 tewart's fmding of no harbor seal disturbances by DBOC oyster boats was transformed by two 

15 equential misrepresentations - the first by USGS and the second by NPS -from a finding of no 

16 vidence ofDBOC boat disturbances of harbor seals to the cause-and-effect conclusion made in the 

14. The USGS Report concludes that "boat traffic at nearby sandbars" "could be 

19 irectly connected, or at least associated with a flushing level of disturbance in the OB seals" in 

20 ictures on May 15, 2008 and June I I , 2008. Ex. 3, USGS Report at 5. 

21 15. The FEIS concludes that the USGS Report showed "[t)wo flushing disturbance 

22 vents were attributed to boat traffic at nearby sand bars ... . " Ex. 2, FEJS at 376. 

23 16. On May 15, 2008, Dr. Stewart's research notes concluded: "very poor camera 

24 focus; skiff visits; no evidendence [sic] of disturbance to seals." Ex. 4. 

25 17. On June II, 2008, Dr. Stewart's research notes concluded: "very poor camera 

26 ocus; rafting birds scattered; skiff visits; brief movement of seals towards waters [sic] edge several 

27 inutes before skiff arrives but none seem to enter water; no obvious disturbance." Ex. 4. 

28 
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18. Neither the USGS Report nor the FEIS indicate that Dr. Stewart found no evidence 

2 f disturbance to harbor seals caused by oyster boats. 

3 19. . In summary, concern ing the NPS photographs, the Stewart Report found no 

4 vidence of oyster boats and disturbance to seals, the USGS Report found a weak correlation (an 

5 ssociation) of the oyster boats and disturbance to seals, and the NPS FEIS found a causation (an 

6 ttribution) of the oyster boats and disturbance to seals. 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

20. The NPS formally contracted Dr. Stewart's service and received a copy of the 

tewart Report on May 12, 2012 (Exhibit 4) and were aware of his role and expertise in the USGS 

Report. In the FE IS, the NPS wrote:" ... the NPS initiated a third-party review of the photographs 

ith the U.S. Geological Survey (USGS), in consultation with a harbor seal specialist with the 

ubbs-SeaWorld Research Institute. The USGS issued a report entitled, Assessment of 

hotographsfrom Drakes Estero Wild/life Monitoring Cameras (Lell is et al. 2012)." Ex. 2, FEIS at 

21. Based in large part upon the USGS Report, the NPS FElS concluded that 

ontinuation of the DBOC oyster farm "would result in long-term moderate adverse impacts on 

arbor seals for another I 0 years due to the seal displacement effects of human activities in Drakes 

stero associated with DBOC' s operation, and the potential for disturbances known to disrupt 

arbor seal behavior." Ex. 2, FETS at 377. 

22. In summary, the FEIS lacked the scientific evidence to conclude that continuation 

fthe oyster farm would result in a long-tenn ·'moderate adverse impact" on harbor seals due to the 

' 'potential for disturbances" and "continued disturbances" caused by DBOC oyster boats (FEIS, pg. 
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I declare under penalty of perjury under the laws of the United States and the State of 

al ifornia that the foregoing is true and correct. 

xecuted this 20th day of December, 2012, in Dublin, Ireland. 
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Attorneys for Plaintiffs DRAKES BAY OYSTER COMPANY and KEVIN LUNNY 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALifORNIA 

13 DRAKES BAY OYSTER COMPANY, 
17171 Sir Francis Drake Blvd 
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I, Dr. Corey Goodman, Ph.D., declare as follows: 

2 I. I am an elected member of the U.S. National Academy of Sciences (1995}, the 

3 erican Academy of Arts and Sciences (1993}, and the American Plti losophical Society (1999). T 

4 as a biology professor at Stanford University (Department of Biological Sciences) and the 

5 niversity of California, Berkeley (the Evan Rauch Chair, Department of Molecular and Cell 

6 io logy) for twenty-five years unti l! moved into the private sector. l am currently an adj unct 

7 rofessor at the University of California San Francisco (Departments of Anatomy, and 

8 iochemistry and Biophysics). The fo llowing facts are based on my own personal knowledge and, 

9 ·r called as a witness, I could and would testifY competently thereto. 

10 2. At the University of California, Berkeley, I was Head of the Division of 

I I eurobiology, Co-founder and Director of the Helen Wills Neuroscience Institute, and an 

12 vestigator with the Howard Hughes Medical Institute. J spent two summer studying marine 

13 iology, the first at Stanford's Hopk ins Marine Station in Pacific Grove, CA, and the second at U. 

14 (Washington' s Friday Harbor Laboratory on San Juan Island, WA. I have taught at Woods Bole 

16 3. My scientific awards and honors include the Alan T . Waterman Award from the 

17 ational Science Board, the Foundation IPSEN Neuronal Plasticity Prize, the Ameritec Prize, the 

18 Wakeman Award, the J. Allyn Taylor International Prize in Medicine, tbe Canada Gairdner 

19 iomedical Award, the March-of-Dimes Prize in Developmental Biology, the Reeve-Irvine 

20 Research Medal, and the Dawson Prize in Genetics from Trinity College Dublin. 

21 4. 1 have served on the following committees and boards in public service to the role 

22 f science in public policy. I served for the National Research Council, the National Academy of 

23 ciences' public policy ann, advising the federal government, as a elected member of the Board on 

24 iology (1996-2000}, a member of the Commission on Life Sciences (1998-2000}, and Chair of the 

25 oard on Life Sciences (200 1-2006). I am an elected member of the California Council on 

26 cience and Technology, advising the California state government (2007-prescnt). Jam a member 

27 fthe President's Strategic Advisory Council for the California Institute for Regenerative Medicine 

28 
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CIRM) (201 )-present). I am a member of the Board ofthe Directors of the Pacific Institute, a non-

2 rofit institute dedicated to advancing environmental protection with science-based solutions. 

3 5. I have also served as an advisor to numerous biomedical foundations and 

4 niversities, and served as editor or member of the editorial board of numerous scientific joumals. 

5 have published over 200 peer-reviewed scientific papers and reviews. Further details of my 

6 xperience can be found in my CY provided in Exhibit I . 

7 6. I have reviewed the declaration of Dr. Kurt Fristrup, and make the following 

8 responses to his statements and representations of the issues. 

9 7. Dr. Fristrup asserts that I criticized NPS " for overestimating the noise generated by 

I 0 DBOC equipment .... " Fristrup Dec. D. 64-3 1 5. This is not an accurate statement. Rather, l 

II criticized NPS for not taking any noise measurements of DBOC equipment, and for instead 

12 employing proxies for DBOC equipment that grossly overstated the noise profile of DBOC's 

13 equipment. I note that none of the proxies for DBOC equipment that NPS had relied on in the 

14 DEIS-including New Jersey State Police measurements of a 70 horsepower (HP) Jet Ski and 

15 other loud, fast boats to represent DBOC's 20 .HP and 40 HP outboard skiffs, and a 400 HP cement 

16 truck to represent a plastic oyster tumbler powered by a 1/4 HP electric motor- were included in 

17 the Final Environmental Impact Statement (FEIS) issued on November 20, 2012. 

18 8. Dr. Fristrup asserts that "the levels ENVIRON reported were substantially lower 

19 than levels reported by other authoritative reports." Fristrup Dec. D. 64-3 ~ 5. I am unaware of 

20 any other "authoritative reports" on DBOC' s operational noise profile besides the 201 I ENVIRON 

21 report. For example, the FEIS admits that the "NPS did not obtain noise measurements of 

22 operational DI30C equipment in Drakes Estero." Declaration of Barbara Goodyear (Goodyear 

23 Dec.) E:<. 3 at 256. 

24 9. Dr. fristrup does not acknowledge that the NPS still has not taken any onsite 

25 measurements ofDBOC's operational noise profile, in violation ofNPS policies and NEPA 

26 regulations. See NPS Management Policies 2006, § 8.2.2 ("Park managers will ... monitor, in and 

27 adjacent to parks, noise-generating human activities - including noise caused by mechanism or 

28 electronic devises - that adversely affect visitor opportunities to enjoy park soundscapes."); NPS 
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Director's Order No. 47, Soundscape Preservation and Noise Management (directing "park 

2 managers to measure acoustic conditions, differentiate existing or proposed human-made sounds 

3 that are consistent with park purposes, set acoustic goals based on the sounds deemed consistent 

4 with the park purpose, and determine which noise sources are impacting the parks"); 40 C.F.R. § 

5 1502.22(a) ("If the incomplete information relevant to reasonably foreseeable significant adverse 

6 impacts is essential to a reasoned choice among alternatives and the overall costs of obtaining it 

7 are not exorbitant, the agency shall include the information in the environmental impact 

8 statement.''). 

9 I 0. Dr. Fristrup wrongly asserts that "NPS was able to cxtl.'act estimates of the noise 

10 gcnel.'ated by DBOC motorboats. Goodyear Dec. Ex. 3 at 258-59." Fristrup Dec. D. 64-315. Dr. 

11 Fristrup's comment refers to NPS 's claim in the FEIS to have positively identified the noise 

12 characteristics of DBOC's skiffs from noise data recorded by the Federal Aviation Administration 

13 (FAA) POR£004 microphone. Goodyear Dec. Ex. 3 at 258-259. On November27, 2012, l 

14 submitted a report, in combination with Richard Steffel of ENVIRON, to Secretary Salazar that 

15 definitively showed that NPS had false ly identified seven instances of DBOC boat noise on 

16 Sundays and Mondays when no DBOC boats were operating, and failed to detect boat noise on 

17 several occasions when DBOC boats operated in proximity to the microphone. Watennan Dec. D. 

18 43 at ENVIRON Report at 7, and Attachment I thereto at I 5-19. Dr. Fristrup does not rebut my 

19 conclusions regarding the inadequacy of the NPS analysis in the FEIS. 

20 II. Dr. Fristrup also does not contest the findings made by ENVIRON that the proxies 

21 that NPS used in the FEIS for DBOC also grossly overstated the sound profile ofDBOC 

22 equipment. Ccmpare f ristrup Dec. D. 64-3 t 5-7 with Waterman Dec. D. 43, ENVIRON Report 

23 at 2-4. 

24 12. Dr. Fristrup asserts that, "Although the noise analysis in the FEIS contains 

25 considerable detai l, its findings are fairly simple to express. DBOC airborne noise sources range 

26 from 60-80 dBA, loud enough to interfere with conversation more than 50 feet from the noise 

27 source ... . Industrial noise sources - like DBOC equipment - have huge spatial footprints in quiet 

28 natural environments." fristrup Dec. D. 64-317. In his statement, Dr. Fristrup continues to 
STOll I. I-t I VIiS LLP 
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I perpetuate the misrepresentation that NPS bas data of direct measurements ofDBOC noise 

2 generators, and that those measurements range from 60-80 dBA in noise level. NPS has no such 

3 measurements, and Dr. Fristrup can make no such assertions. Dr. Fristrup has no basis for 

4 comparing DBOC equipment to industrial noise sources with huge spatial footprints, since neither 

5 he nor anyone else from NPS has ever measured the noise generated by the DBOC equipment 

6 Furthermore, it is inappropriate to compare the DBOC equipment to industrial noise sources with 

7 huge spatial footprints. The ENViRON measurements show that DBOC equipment noise sources 

8 make much less noise that NPS misrepresented in either the DEIS or FEIS. Thus, I see no factual 

9 basis for either of Or. Fristrup' s statements. Fristrup Dec. D. 64-3 ~ 7. 

10 13. Dr. Frist.rup admits that he agrees that "the accelerated removal scenario involving 

II heavy equipment (linked steel barges, crawler crane, etc.) will generate higher noise levels, levels 

12 that will plausibly, but temporarily, change the distribution and behavior of animals in Drakes 

13 Estero." l:ristrup Dec. D. 64-3 ~ 4. Thus, Dr. Fristrup agrees with Steffel and Abbott that the 

14 removal of the DBOC oyster racks will cause disturbance and displacement of harbor seals. 

15 14. I note that none of the declarations submitted by Defendants contradict my 

16 conclusion that the FEIS misrepresents the conclusion reached by the NPS-contracted harbor seal 

17 expert, Hubbs Sea World Research Institute senior research scientist Dr. Brent Stewart, whicb was 

18 that there was no evidence of any harbor seal disturbances caused by DBOC's operations. 

19 Declaration of Corey Goodman D. 49 fl118-22. 

20 15. Dr. Fristrup asserts that, "I fmd it improbable that marine mammals or fishes 

2 1 would abandon Drakes Estero while the DBOC structures are removed." Fristrup Dec. D. 64-31 

22 4. Dr. Fristrup does not attest to any expertise in marine mammal behavior, and none of his 

23 publications involve harbor seal behavior. Jd. at~ I. 

24 16. Dr. Fristrup also asserts that "adverse behavioral effects" of oyster rack removal 

25 activities will be "temporary. Declaration of Barbara Goodyear (''Goodyear Dec!.") Ex. 3, at 

26 446." Fristrup Dec. D. 64-31,14. Yet the page he ci tes in the FEIS does not even discuss the 

27 potential impacts on harbor seals from noise associated with oyster rack removal activities, much 

28 less whether those impacts would be "temporary." Goodyear Dec. Ex. 3 at 446. Furthermore, Dr. 
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Fristrup's assertion is inconsistent with PRNS rules, which state that, "No management action 

2 other than closure [during the harbor sea.l pupping season from March I to June 30) is sufficient 

3 because a single disturbance could significantly reduce the productivity of the colonies, resulting 

4 in a reduced population size or loss of habitat if they leave the area." PRNS Superintendent's 

5 Compendium, dated June 22, 2012, at 6 (emphasis added). Attached hereto as Exhibit 2 is a true 

6 and correct copy of the PRNS Superintendent's Compendium, dated June 22, 2012. 

7 17. Dr. Fristrup states: "For a barge radiating 184 dB ... the fish would have to be 

8 within J .I meters to risk injury." Fristrup Dec. D. 64-3 ~ 3. He continues: "Fish and seals are 

9 likely to move away from the equipment when it is operating and utilize other areas in Drakes 

I 0 Estero." This was precisely the point Steffel and Abboll made in their previous declarations. The 

II standard for an impact is not whether a harbor seal is exposed to such intense noise that it 

12 permanently damages the seal's inner ear. The definition of impacts in the FEIS is not based on 

13 physiological injury, but rather on disturbance and displacement. 

14 18. The FE IS defines a major impact of noise as: "Human-caused noise would be at a 

15 level (greater than 41 dBA) that requires elevated vocal effort for communication between people 

16 separated by J 6 feet, and the natural soundscape is interfered with more than I 0 percent of the 

17 t ime." Goodyear Dec. Ex. 3 at 445. Dr. Fristrup appears to agree that during the several years 

18 required to remove the DBOC oyster racks, the noise from the equipment will cause a major 

19 impact. 

20 19. The FEIS defines a major impact to the harbor seals as: "Impacts on harbor seals 

2 1 would result in readily apparent and substantial effects on the population, natural processes, or 

22 habitat in the project area. Loss of habitat or consistent disruptions may affect the viability of the 

23 species or cause the population to relocate outside the project area." Goodyear Dec. Ex. 3 at 372. 

24 A moderate impact is defined as: "fmpacts on harbor seals would result in readily apparent effects 

25 on the population, natural processes, or habitat in the project area." !d. I infer from Dr. Fristrup's 

26 declaration that he agrees that during the several years required to remove the DBOC oyster racks, 

27 the noise from the equipment will cause at least a moderate, if not a major, impact on the harbor 

28 seals. 
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20. For both impacts on soundscape and harbor seals, even ifNPS increases the 

2 number of crews and barges and decreases the time period from several years to one year, the 

3 increased oyster rack removal activity will only increase the severity of negative impacts during 

4 that period. 

5 21. The DBOC oyster boats normally stay around 700 yards or more away from the 

6 harbor seals during pupping season. No bona fide disturbances of harbor seals by the DBOC 

7 oyster boats have been recorded. On the other hand, Dr. Fristrup agrees with us that the noise 

8 generated by the equipment required to remove the DBOC oyster racks will be substantial, and 

9 wil l cause a short-term major impact on the harbor seals in terms of disturbance and displacement. 

10 Dr. Fristrup argues tbat the population of harbor seals will recover from such a major impact, but 

II his statements are contradicted by management policies and statements from NPS, including in the 

12 FEIS, that disturbances can lead to long-term shifts in harbor seal populations. 

13 22. In summary, continuation ofDBOC operations during the court proceedings will 

14 not cause a negative impact on Drakes Estero. NPS did not measure the noise generated by DBOC 

15 equipment. Dr. Fristrup is incorrect in making assertions about the noise levels from DBOC 

16 equipment based upon surrogate measurements of unrelated equipment. Dr. Fristrup is incorrect 

17 in comparing DBOC equipment to heavy industrial equipment. Dr. Fristrup does not dispute the 

18 fact that the FE IS relied upon measurements from unrelated equipment (e.g., the U.S. Army 

19 portable, metal cement mixer) to represent DBOC equipment (e.g., the plastic oyster tumbler). 

20 Only ENVIRON measured the noise generated by DSOC equipment, and measured much lower 

21 sound levels than NPS lists in the FEIS. The FEIS exaggerated the noise generated by DBOC 

22 equipment, and thus, derived an incorrect assessment of the soundscape impact. Continuing of 

23 oyster farm operations will not have a major impact on the soundscape. Similarly, continuing the 

24 oyster farm operations will not have a major impact on the harbor seals (or other wi ldlife). The 

25 FE IS incorrectly claimed evidence of two DBOC disturbances of harbor seals based upon a 

26 misrepresentation of the USGS Report, which itself misrepresented the Stewart Report, which 

27 found no evidence for disturbances by DSOC. 

28 
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23. In contrast, removal of DBOC oyster racks and other facilities would have a major 

2 dverse impact on the soundscapc, harbor seals, and other wildlife in Drakes Estero. Dr. Fristrup 

3 grees that there would be an impact, but calls it a short-term temporary impact. Dr. Fristrup 

4 ssumes that the harbor seals and other wildlife will return to their normal habitats in Drakes 

5 ero, but this assertion is contradicted by statements from NPS claiming that single disturbances 

6 an have profound negative impacts on harbor seals and other wildlife. Thus, there is evidence that 

7 moving the DBOC oyster racks would have a major impact on the environment of Drakes Estero, 

8 hereas allowing the oyster farm to continue to operate, as it has for 80 years, the last seven under 

9 be ownership of Kevin Lunny, will not have a major negative impact on the environment of 
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1 declare under penalty of perjury under the laws of the United States and the State of 

2 lifomia that the foregoing is true and correct. 

3 

4 

5 

6 

7 

8 
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10 

11 
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xecuted this 14th day of January, 2013, in Marshall, California. 
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Corey S. Goodman, Ph.D. 

Adjunct Professor of Anatomy, and Biochemistry & Biophysics 
University of California, San Francisco 

Managing Director and co-founder, venBio, LLC 

Co-founder: Exelixis, Renovis, Second Genome, Ossianix 

Born: June 29, 1951 in Chicago, illinois; Married: December 8, 1984 to Marcia Barinaga 

Dr. Goodman is a renowned scientist, educator, entrepreneur, CEO, and corporate 
executive. With a B.S. from Stanford University and Ph.D. from U.C. Berkeley, he spent 
25 years as professor of biology at Stanford and Evan Rauch Chair of Neurobiology at 
Berkeley, where he was Howard Hughes Medical institute Investigator and co-founder 
and director of the Wills Neuroscience Institute. He is currently an adjunct professor at 
U.C. San Francisco. 

Dr. Goodman is an elected member of the National Academy of Sciences, American 
Academy of Arts and Sciences, and American Philosophical Society, and the recipient of 
many honors including the Alan T. Waterman Award, the Canada Gairdner Biomedical 
Award, the March-of-Dimes Prize in Developmental Biology, the Reeve-Irvine Research 
Medal, and the Dawson Prize in Genetics from Trinity College Dublin. 

Dr. Goodman moved into biotechnology to help apply biomedical discoveries to human 
health. He co-founded Exelixis, Renovis, Second Genome, and Ossianix, and led 
Renovis as President and CEO (2001) from a private to public company (2004) until its 
acquisition by Evotec (2007). In 2007, he was recruited as President and founder of 
Pfizer's Biotherapeutics and Bioinnovation Center and a member of Pfizer's executive 
leadership team, based on a new entrepreneurial R&D model of small units at major . 
biotech hubs fostering innovative drug discovery and game-changing technology. 

Today Dr. Goodman is Managing Director and co-founder of vcnBio, a ven ture capital 
firm investing in biotech companies with innovative therapeutics for major unmet 
medical needs, based on a new model of strategic collaboration in partnership with 
Amge.n, Baxter, and PPD. He is Chair of the Board of three biotech companies, Board 
member of two others, and advises others. 

Amongst his many public policy roles, Dr. Goodman is on the Board of the California 
Council on Science and Technology, Pacific Institute, Bay Area Science and Innovation 
Consortium, and is former Chair of the National Research Council's (NAS) Board on 
Life Sciences and past President of the McKnight Endowment Fund for Neuroscience. 
He is an advisor to numerous biomedical foundations, and a member of the editorial 
board of Science Translational Medicine and Neuron. 

Dr. Goodman was born in Chicago. He and his wife Marcia Barinaga have lived in 
West Marin, California since 1993. Marcia oversees Barinaga Ranch, their farmstead 
sheep dairy, and produces artisanal sheep cheese in her family's Basque tradition. 

1 
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Education 
Postdoctoral studies, U.C. San Diego, developmental neurobiology, 

Helen Hay Whitney Fellow (adv.: Nicholas Spitzer) 
Ph.D., U.C. Berkeley, neurobiology, NSF Fellow (adv.: Hugh Rowell) 
B.S., Stanford University, biology, Searle Scholar (adv.: Donald Kennedy) 

graduated Phi Beta Kappa, Distinction, Department Honors 

Academia Appointments 
University of California, San Francisco 

Adjunct Professor of Anatomy and Biochemistry & Biophysics 
University of California, Berkeley 

Adjunct Professor of Neurobiology, Dept. of MCB 
Professor on leave, Div. of Neurobiology, Dept. of MCB 
Director, Helen Wills Neuroscience Institute 
Member, Wills Neuroscience Institute 
Co-founder (w I Carla Shatz), Helen Wills Neuroscience Institute 
Head, Division of Neurobiology, Dept. of MCB 
Professor, Div. of Neurobiology, Dept. of MCB 
Professor, Div. of Genetics, Dept. of Mol. and Cell Biology 
Professor, Depts. of Biochemistry and Physiology-Anatomy 

Howard Hughes Medical Institute, Investigator 
Cold Spring Harbor, Instructor, Developmental Neurobiology course 
Stanford University 

Associate Professor (tenured 1982), Dept. of Biological Sciences 
Assistant Professor, Dept. of Biological Sciences 

Industry ApP-ointments 
venBio, LLC, Managing Director and co-founder 
Pfizer, President, Biotherapeutics & Bioinnovation Center, 

and Member, Pfizer Executive Leadership Team 
Renovis, President and Chief Executive Officer, and Director 

Academia, Foundation, and Public PolicY. Boards 
Member, California Institute for Regenerative Medicine (CIRM) 

President's Strategic Industry Advisory Council 
Member, Stanley Center for Psychiatric Research, MIT /Harvard, 

Scientific Advisory Board 
Member, Pacific Institute Board of Directors 
Member, Stanford's BioX Interdisciplinary Biosciences Advisory Council 
Member, QB3 (UCSF-UCB-UCSC) Industry Advisory Board 
Member, California Council on Science and Technology 
Chair, Innovation Task Force, California Council on Science & Technology 
Spinal Muscular Atrophy Foundation, Member, Scientific Advisory Board 
Christopher Reeve Paralysis Found., Member, Research Planning Comm. 
Hong Kong University of Science and Technology, member, 

International Advisor Board of the Molecular Neurosci. Center 
Institu te of Neuroscience, Shanghai, Advisory Board member 
Reeve-Irvine Research Center, U.C. Irvine, Advisory Board member 

2 

1977-1979 
1972-1977 

1968-1972 

2007-

2005-2007 
2001-2005 
1999-2001 
1997-2007 
1997 
1992-1999 
1992-2005 
1989-1992 
1987-1989 
1988-2001 

1986, '88, '90 

1982-1987 
1979-1982 

2009-

2007-2009 
2001-2007 

2011-

2009-
2009-
2008-2011 
2007-
2007-
2006 
2005-
2002-2005 

200Q-2010 
2000-2006 
2000-2005 
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Exploratorium, Scientific Advisor, NSF Traits of Life project 
Jane Coffm Childs Fund for Medical Research, Scientific Advisory Board 
National Academy of Sciences 

Chair, Neurobiology Section (#24) 
Member, Class Membership Committee 

National Research Council 
Chair, Board on Life Sciences 
Member, Commission on Life Sciences 
Member, Board on Biology 
Member, Research Opportunities in Biology, 
Subcommittee on Growth and Development 

Society for Neuroscience 
Councilor 
Public Information Committee 
Nominating Committee 

PEW Scholars Program, Scientific Advisory Committee 
Searle Scholars Program, Scientific Advisory Committee 
McKnight Foundation Endowment Fund for Neuroscience 

President 

1999-2002 
1998-2001 

1998-2001 
1998-2000,2005 

2001-2006 
1998-2000 
1996-2000 

1987 

1996-2000 
1995-1999 
1992 
1993 
1988-1992 

2000-2005 
Vice President 
Board of Directors 
Chair, Scholars Award Committee 
Member, Scholars Award Committee 

1998-2000, 2005-2008 
1986-
1989-1997 
1984-1997 

Cold Spring Harbor Laboratory, Neurobiology Advisory Board 
American Cancer Society, California Division, Fellowship Committee 
NTH Neurobiology Study Section Member 

Industry Boards 
Biotechnology Industry Organization (BIO), 

member, Health Section Governing Body 
member, Emerging Company Section (ECS) Governing Body 

Bay Area Science and Innovation Consortium (BASIC), member, BOD 
BayBio, member, Board of Directors 
Compugen, scientific and business advisor 
NuMedii, Chair, Board of Directors 
Ossianix, Chair, Board of Directors 

Co-founder (w I Frank Walsh) 
Mirna Therapeutics, Member, Board of Directors 
Neurotherapeutics Pharma, Member, Board of Directors 
Oligasis, Chair, Board of Directors 
Second Genome, Chair, Board of Directors 

Co-Founder (w /Gary Anderson, John Hulls, Thane Kreiner) 
iPierian, Chair, Board of Directors 
Limerick, Board of Directors 

Chair, Board of Directors 
Evotec, Board of Directors 

Vice Chair, Board of Directors 
Chi ron, member, Science Board 
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1984-1990 
1984-1987 
1981-1982 

2008-2009 
2005-2007 
2006-
2005-
2009-
2010-2012 
2010-

2009-
2009-
2009-
2009-
2009-
2009-2011 
2007-2012 
2009-2012 
2008-2010 
2009-2010 
2005-2006 
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Renovis 
Member, Board of Directors 
Co-Chair, Scientific Advisory Board 
Co-Founder (w I Marc Tessier-Lavigne, Tito Serafini, Ed Penhoet) 

Exelixis 
Member, Scientific Advisory Board 
Co-Founder 

2001-2008 
2000-2001 
2000 

1995-2001 

(w I Spyros Artavanis-Tsakonas, Gerry Rubin, Stelios Papadopoulos) 1995 
Teijin Limited, consultant for neuroscience 1990-1995 
Athena Neurosciences, member, Scientific Advisory Board 1988-1992 

Awards, Honors 
Dawson Prize in Genetics, Trinity College Dublin 
Reeve-Irvine Research Medal (w I Marc Tessier-Lavigne) 
Ernst & Young Entrepreneur of the Year Finalist 
March-of-Dimes Prize in Developmental Biology (w /Tom Jessell) 
Evan Rauch Chair of Neuroscience, U.C. Berkeley 
Elected Member, American Philosophical Society 
Wakeman Award (w /Tessier-Lavigne) for Research in Neurosciences 
Ameritec Prize .for basic research toward a cure for paralysis 
Canada Gairdner International A ward in Medical Sciences 
J. Allyn Taylor International Prize in Medicine (w I Tom Jessell) 
Fondation lPSEN Neuronal Plasticity Prize 

(w I Marc Tessier-Lavigne and Friedrich Bonhoeffer) 
Elected Member, National Academy of Sciences 
Elected Fellow, American Academy of Arts and Sciences 
W. Alden Spencer Award, Columbia University College of P&S 
NTH Javits Neuroscience Investigator Award 
Fellow, American Association for the Advancement of Science 
Weizmann Scholarship Foundation Award, 3rd Annual 
Endowed Chair (5 yr award), Class of 1933, U.C. Berkeley 
NTH MERIT Award, NlCHHD 
NlH Javits Neuroscience Investigator Award 
McKnight Neuroscience Development Award 
Alan T. Waterman Award, National Science Board 
Demuth Swiss Medical Res Found., 2nd Inter. Award in Neuroscience 
Charles Judson Herrick A ward 
McKnight Scholars Award 
Alfred P. Sloan Research Fellow 
Helen Hay Whitney Postdoctoral Fellowship 
NSF Predoctoral Fellowship 
Phi Beta Kappa, Distinction, Department Honors 
G.D. Searle Foundation Scholarship 
Ford Foundation Scholarship 
President, Illinois Junior Academy of Sciences 

Endowed and Special Lectures (partial list) 
Bodenstein Lecture, University of Virginia 
Lecture at the Nobel Forum, Karolinska Institute, Stockholm 
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2011 
2006 
2005 
2001 
1999-2001 
1999 
1998 
1997 
1997 
1996 

1996 
1995 
1993 
1992 
1992-1999 
1991 
1990 
1987-1992 
1985-1995 
1985-1992 
1985-1987 
1983 
1983 
1982 
1980-1983 
1980-1982 
1977-1979 
1972-1975 
1972 
1968-1972 
1968 
1967-1968 

2001 
1999 
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Keynote Lecture, Cell Contact and Adhesion Gordon Conference 
Pomerat Lecture, University of Texas Medical Branch, Galveston, Texas 
Keynote Lecture, American Soc. for Neurochemistry annual meeting 
Nachmansolm Lecture, sponsored by Weizmann Inst. 
1998 Grass Lecture, Society for Neuroscience 
Runnstrom Lecture, Stockholm University 
Keynote Lecture, Basement Membranes Gordon Conference 
Vernon B. Mountcastle Lecture, Johns Hopkins University 
Ameritec Foundation Award Lecture, New Orleans 
Gairdner Foundation Award Lecture, University of Toronto 
Congressional Biomedical Research Caucus, House of Representatives 
Grass Lecture, University of illinois 
Jack Sadler Memorial Lecture, University of Colorado 
Presidential Symposium, Society for Neuroscience 
Burton L. Baker Memorial Lecture, University of Michigan 
McClintock Lecture, University of British Columbia 
W. Alden Spencer Lecture, Columbia University 
Laura J. Kalfayan Memorial Lecture, Univ. North Carolina 
Anders Retzius Lecture, Karolinska Institute, Sweden 
Albert L. Tester Memorial Lecture, U. Hawaii 
Victor Hamburger Lecture, Washington University 
NSF Commemorative Lecture, Cell Biology Meeting 
Jenkinson Memorial Lecture, Oxford University 

Editorial Boards 
Science Translational Medicine, Board of Reviewing Editors 
Proceedings of the National Academy of Science, Editorial Board 
Molecular and Cellular Neuroscience 
Development, Associate Editor 
Journal of Cell Biology 
Current Biology, Current Opinion in Neurobiology 
Mechanisms of Development 
Cell Regulation/ Molecular Biology of the Cell 
J. of Neuroscience, Developmental Neurobiology Co-Section Editor 
Neuron 

1999 
1999 
1999 
1998 
1998 
1998 
1998 
1998 
1997 
1997 
1997 
1997 
1997 
1995 
1995 
1995 
1992 
1992 
1991 
1990 
1989 
1989 
1988 

2009-
1999-2000 
1995-2005 
1993-2001 
1993-1994 
1992-2002 
1990-2000 
1989-1992 
1989-1993 
1987-
1986-1996 Science, Board of Reviewing Editors 

Cell 
Developmental Biology 
Journal of Comparative Neurology 
Trends in Neuroscience 

1986-1992, 1999-2001 
1985-1988 
1983-1984 
1981-1996 

Patents Approved and Pending (available upon request) 
numerous patents sponsored by U.C. Berkeley approved and pending involving 
therapeutic applications of Semaphorins, Robos, Slits, and Comms 
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Publications: Journal Articles 
1. Scommegna, A., Burd, L., Goodman, C.S., Bieniarz, J., and Seals, C. (1970). The effects of 

pregnenolone sulfate on uterine contractility. Amer. j. Obstet. Gynec. 108, 1023-1029. 
2. Goodman, C.S. (1974). Anatomy of locust ocellar intemeurons: constancy and 

variability. J. comp. Physic!. 95, 185-201. 
3. Goodman, C.S. (1976). Constancy and uniqu eness in a large population of small 

intemeurons. Science 193,502-504. 
4. Goodman, C.S. (1976). Anatomy of the ocellar intemeurons of acridid grasshoppers: I. 

The large intemeurons. Cell Tiss. Res. 175,183-202. 
5. Goodman, C.S. and Williams, J.L.D. (1976). Anatomy of the ocellar intemeurons of 

acridid grasshoppers: II. The small intemeurons. Cell Tiss. Res. 175, 203-225. 
6. Heitler, W.J., Goodman, C.S., and Rowell C.H.F. (1977). The effects of temperature on 

the threshold of identified neurons in the locust. J. comp. Physiol. 117, 163-182. 
7. Goodman, C.S. and Heitler, W.j. (1977). !sogenic locusts and genetic variability in the 

effects of temperature on neuronal threshold. ). comp. Physiol. 117, 183-207. 
8. Goodman, C.S. (1977). Neuron duplications and deletions in locust clones and clutches. 

Science 197, 1384-1386. 
9. Goodman, C.S. (1978). Isogenic grasshoppers: genetic variability in the morphology of 

identified neurons. J. comp. Neurol. 182, 681-706. 
10. Heitler, W.J. and Goodman, C.S. (1978). Multiple sites of spike initiation in a bifurcating 

locust neurone. J. exp. Bioi. 76, 63-74. 
11. Goodman, C.S. and Heitler, W.j. (1979}. Electrical properties of spiking and non­

spiking insect somata: normal, axotomized, and cholchicine-treated neurons. J. exp. 
Bioi. 83, 95-121. 

12. Pearson, K.G. and Goodman, C.S. (1979). Correlation of variability in structure with 
variability in synaptic connections of an identified interneuron. J. comp. Neurol. 184, 
141-165. 

13. Goodman, C.S., Pearson, K.G., and Heitler, W.J. (1979). Variability of identified neurons 
in grasshoppers. Comp. Biochem. Physiol. 64A, 455-462. 

14. Goodman, C.S. and Spitzer, N.C. (1979). Embryonic development of identified 
neurones: differentiation from neuroblast to neurone. Nature 280, 208-214. 

15. Goodman, C.S., O'Shea, M., McCaman, R.E., and Spitzer, N.C. (1979). Embryonic 
development of identified neurons: temporal pattern of morphological and biochemical 
differentiation. Science 204, 219-222. 

16. Goodman, C.S., Pearson, K.G., and Spitzer, N.C. (1980). Electrical excitability: a 
spectrum of properties in the progeny of a single embryonic neuroblast. Proc. Nat) . 
Acad. Sci. 77, 1676-1680. 

17. Goodman, C.S. and Spitzer, N.C. (1981). The mature electrical properties of identified 
neurons in grasshopper embryos. J. Physiol. 313,369-384. 

18. Goodman, C.S. and Spitzer, N.C. (1981). The development of electrical properties of 
identified neurons in grasshopper embryos. J. Physiol. 313, 385-413. 

19. Goodman, C.S., Bate, C.M., and Spitzer, N.C. (1981). Embryonic development of 
identified neurons: origins and transformation of the H cell. J. Neurosci. 1, 94-102. 

20. Bate, C.M., Goodman, C.S., and Spitzer, N.C. (1981). Embryonic development of 
identified neurons: segmental differences of the H cell homologues. J. Neurosci. 1, 103· 
106. 

21. Pearson, K.C. and Goodman, C.S. (1981). Presynaptic inhibition of transmission from 
identified intemeurons in the locust central nervous system. J. Neurophysiol. 45,501-
515. 
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22. Whitington, P., Bate, M., Seifert, E., Ridge, K., and Goodman, C.S. (1982). Survival and 
differentiation of identified embryonic neurons in the absence of their target muscles. 
Science 215, 973-975. 

23. Goodman, C.S., Raper, J.A., Ho, R., and Chang, S. (1982). Pathfincling by neuronal 
growth cones in grasshopper embryos. Symp. Soc. Dev. Bioi. 40, 275-316. 

24. Goodman, CS., Raper, J.A., Chang, S., and Ho, R. (1982). Grasshopper growth cones: 
divergent choices and labeled pathways. Progress in Brain Research 58, 283-304. 

25. Ho, R.K. and Goodman, C.S. (1982). Peripheral pathways are pioneered by an array of 
central and peripheral neurones in grasshopper embryos. Nature 297, 404-406. 

26. Shankland, M. and Goodman, C.S. (1982). Development of the dendritic branching 
pattern by the medial giant interneuron in grasshopper embryos. Dev. Bioi. 92, 489-506. 

27. Shankland, M., Bentley, D., and Goodman, C.S. (1982). Afferent innervation shapes the 
dendritic branching pattern of the medial giant interneuron in grasshopper embryos 
raised in culture. Dev. Bioi. 92, 507-520. 

28. Taghert, P., Bastiani, M., Ho, R.K., and Goodman, C.S. (1982). Guidance of pioneer 
growth cones: filopodia! contacts and coupling revealed with an antibody to Lucifer 
Yellow. Dev. Bioi. 94, 391-399. 

29. Ho, R.K., Ball, E. E., and Goodman, C.S. (1982). Muscle pioneers: large mesodermal cells 
that erect a scaffold for developing muscles and motoneurones in grasshopper embryos. 
Nature 301, 66-69. 

30. Raper, J.A., Bastiani, M.J., and Goodman, C.S. (1983). Pathfinding by neuronal growth 
cones in grasshopper embryos: I. Divergent choices made by the growth cones of sibling 
neurons. J. Neuroscience 3, 20-30. 

31. Raper, J.A., Bastiani, M.J., and Goodman, C.S. (1983). Pathfinding by neuronal growth 
cones in grasshopper embryos: ll. Selective fasciculation onto specific axonal pathways. 
J. Neuroscience 3, 31-41. 

32. Chang, S., Ho, R., and Goodman, C.S. (1983). Selective groups of neuronal and 
mesodermal cells recognized early in grasshopper embryogenesis by a monoclonal 
antibody. Dev. Br. Res. 9, 297- 304. 

33. Loer, C.M., Steeves, J.D., and Goodman, C.S. (1983). Neuronal cell death in 
grasshopper embryos: variable patterns in different species, clutches, and clones. J. 
Exp. Embryo!. Morph. 78, 169- 182. 

34. Taghert, P.H. and Goodman, C.S. (1984). Cell determination and differentiation of 
identified serotonin-containing neurons in the grasshopper embryo. J. Neurosci. 4, 989-
1000. 

35. Bastiani, M.J. and Goodman, C.S. (1984). Neuronal growth cones: specific interactions 
mediated by filopodia) insertion and induction of coated vesicles. P.N.A.S. 81, 1849-
1853. 

36. Taghert, P.H., Doe, C.Q., and Goodman, C.S. (1984). Cell determination and regulation 
during development of neuroblasts and neurons in the grasshopper embryo. Nature 
307, 163-165. 

37. Berlot, J. and Goodman, C.S. (1984). Guidance of peripheral pioneer neurons in the 
grasshopper: an adhesive hierarchy of epithelial and neuronal surfaces. Science 223, 
293-295. 

38. Thomas, J.B., Bastiani, M.J., Bate, C.M., and Goodman, C.S. (1984). From grasshopper to 
Drosophila: a common plan for neuronal development. Nature 310, 203-207. 

39. Bastiani, M.J., Raper, J.A., and Goodman, C.S. (1984). Pathfinding by neuronal growth 
cones in grasshopper embryos. m. Selective affinity of the G growth cone for the P 
cells within the A/P fascicle. J. Neurosci. 4, 2311-2328. . 
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40. Raper, J.A., Bastiani, M.J., and Goodman. C.S. (1984). Pathfinding by neuronal growth 
cones in grasshopper embryos. IV. The effects of ablating the A and P axons upon the 
behavior of the G growth cone. J. Neurosd. 4, 2329-2345. 

41. Kotrla, K.J. and Goodman, C.S. (1984). Transient expression of a surface antigen on a 
small subset of neurons during embryonic development. Nature 311, 151-153. 

42. Bastiani, M.J., Pearson, K.G., and Goodman.C.S. (1984). From embryonic fascicles to 
adult tracts: organization of neuropil from a developmental perspective. J. Exp. Biol. 
112,45-64. 

43. Goodman, C.S., Bastiani, M.J., Doe, C.Q., duLac, S., Helfand, S.L., Kuwada, J.Y., 
Thomas, J.B. (1984). Cell recognition during neuronal development. Science 225, 1271-
1279. 

44. Pearson, K.G. and Boyan, G.S., Bastiani, M.J., and Goodman, C.S. (1985). 
Heterogeneous properties of segmentally homologous intemeurons in the ventral nerve 
cord of locusts. J. Comp. Neurol. 233, 133-145. 

45. Ball, E.E., Ho, R.K., and Goodman, C.S. (1985). Development of neuromuscular 
specificity in the grasshopper embryo: guidance of motoneuron growth cones by 
muscle pioneers. J. Neurosci. 5, 1808-1819. 

46. Kuwada, J.Y. and Goodman, C.S. (1985). Neuronal determination during embryonic 
development of the grasshopper nervous system. Dev. Bioi. 110, 114-126. 

47. Doe, C.Q. and Goodman, C.S. (1985). Early events in insect neurogenesis: I. 
Development and segmental differences in the pattern of neuronal precursor cells. Dev. 
Bioi. 111, 193-205. 

48. Doe, C.Q. and Goodman, C.S. (1985). Early events in insect neurogenesis: II. The role 
of cell interactions and cell lineage in the determination of neuronal precursor cells. 
Dev. Bioi. 111, 206-219. 

49. Ball, E.E., Ho, R.K., and Goodman, C.S. (1985). Muscle development in the grasshopper 
embryo: I. Muscles, nerves, and apodemes in the meta thoracic leg. Dev. Biol. 111,383-
398. 

SO. Ball, E. E. and Goodman, C.S. (1985). Muscle development in the grasshopper embryo: 
II. Syncytial origin of the extensor tibiae muscle pioneers. Dev. Bioi. 111, 399-416. 

51. Ball, E.E. and Goodman, C.S. (1985). Muscle development in the grasshopper embryo: 
Ill. Sequential origin of the flexor tibiae muscle pioneers. Dev. Bioi. 111,417-424. 

52. Doe, C.Q., Kuwada, J. Y., and Goodman, C.S. (1985). From epithelium to neuroblasts to 
neurones: the role of cell interactions and cell lineage during insect neurogenesis. Phil. 
Trans. R. Soc. Lond. B, 312, 67-81. 

53. (from laboratory) Kuwada, J.Y. (1986). Cell recognition by neuronal growth cones in a 
simple vertebrate embryo. Science 233, 74Q-746. 

54. Bastiani, M.J., duLac, S., and Goodman, C.S. (1986). Guidance of neuronal growth 
cones in the grasshopper embryo. l. Recognition of a specific axonal pathway by the 
pCC neuron. J. Neurosci. 6, 3518-3531. 

55. duLac, S., Bastiani, M.J., and Goodman, C.S. (1986). Guidance of neuronal growth 
cones in the grasshopper embryo. II. Recognition of a specific axonal pathway by the 
aCC neuron. J. Neurosci. 6, 3532-3541. 

56. Bastiani, M.J. and Goodman, C.S. (1986). Guidance of neuronal growth cones in the 
grasshopper embryo. ill. Recognition of specific glial pathways. J. Neurosci. 6, 3542-
3551. 

57. Doe, C.Q., Bastiani, M.j ., and Goodman, C.S. (1986). Guidance of neuronal growth 
cones in the grasshopper embryo. IV. Temporal delay experiments. J. Neurosd. 6, 
3552-3563. 
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58. Bastiani, M.J., Harrelson, A.L, Snow, P.M., and Goodman, C.S. (1987). Expression of 
fasciclin I and 11 glycoproteins on subsets of axon pathways during neuronal 
development in the grasshopper. Cell 48, 745-755. 

59. Snow, P.M., Patel, N.H, Harrelson, A.L., and Goodman, C.S. (1987). Neural-specific 
carbohydrate moiety shared by many surface glycoproteins in Drosophila and 
grasshopper embryos. ]. Neurosci. 7, 4137-4144. 

60. PateL N.H., Snow, P.M., and Goodman, C.S. (1987). Characterization and cloning of 
fasciclin ill: a glycoprotein expressed on a subset of neurons and axon pathways in 
Drosophila. Cell 48, 975-988. 

61. MontelL D.J., and Goodman, C.S. (1988). Drosophila substrate adhesion molecule: 
sequence of laminin 81 chain reveals domains of homology with mouse. Cell 53, 463-
473. 

62. Thomas, J.B., Crews, S.T., and Goodman, C.S. (1988). Molecular genetics of the single­
minded locus: a gene involved in the development of the Drosophila nervous system. 
Cell 52, 133-141. 

63. Crews, S.T., Thomas, J.B., and Goodman, C.S. (1988). The Drosophila single-minded gene 
encodes a nuclear protein with sequence similarity to the per gene product. Cell 52, 
143·151. 

64. Doe, C.Q., Hiromi, Y., Gehring, W.J., and Goodman, C.S. (1988). Expression and 
function of the segmentation gene fushi tarazu during Drosophila ncurogenesis. Science 
239, 170-175. 

65. Smouse, D., Goodman, C.S., Mahowald, A.P., and Perrimon, N. (1988). Polyhomeotic: a 
gene required for the embryonic development of axon pathways in the central nervous 
system of Drosophila. Genes and Develop. 2, 830-842. 

66. Snow, P.M., Zinn, K., Harrelson, A.L., McAllister, L., Schilling, J., Bastiani, M.J., Makk, 
G., and Goodman, C.S. (1988). Characterization and cloning of fasciclin I and fasciclin 
11 glycoproteins in the grasshopper. Proc. Natl. Acad. Sci. USA 85, 5291-5295. 

67. Zinn, K., McAllister, L., and Goodman, C.S. (1988). Sequence and expression of fasciclin 
I in grasshopper and Drosophila. Cell 53, 577-587. 

68. Doe, C.Q., Smouse, D., and Goodman, C.S. (1988). Control of neuronal fate by the 
Drosophila segmentation gene even-skipped. Nature 333, 376-378. 

69. Harrelson, A.L., and Goodman, C.S. (1988). Growth cone guidance iJ1 insects: fasciclin 
11 is a member of the immunoglobulin superfamily. Science 242, 700-708. 

70. Jacobs, J.R., and Goodman, C.S. (1989). Embryonic development of axon pathways in 
the Drosophila CNS: I. A glial scaffold appears before the first growth cones. J. 
Neurosci. 9, 2402-2411. 

71. Jacobs, J.R., and Goodman, C.S. (1989). Embryonic development of axon pathways in 
the Drosophila CNS: 11. Behavior of pioneer growth cones. J. Neurosci. 9, 2412-2422. 

72. PateL N.H., Schafer, B., Goodman, C.S., and Holmgren, R. (1989). The role of segment 
polarity genes during Drosophila neurogenesis. Genes and Develop. 3, 890-904. 

73. Montell, D.J., and Goodman, C.S. (1989). Drosophila laminin: sequence of B2 subunit 
and expression of all three subunits during embryogenesis. ]. Cell Bioi. 109, 2441-2453. 

74. Jacobs, J.R., Hirorni, Y., Patel, N.H., and Goodman, C.S. (1989). Lineage, migration, and 
morphogenesis of longitudinal glia in the Drosophila CNS as revealed by a molecular 
lineage marker. Neuron 2, 1625-1631. 

75. Patel, N.H., Martin-Blanco, E., Coleman, K.G., Poole, S.J., Ellis, M.C., Kombcrg, T.B., 
and Goodman, C.S. (1989). Expression of engrailed proteins in arthropods, annelids, 
and chordates. Cell, 58, 955-968. 
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76. Patel, N.H., Kornberg, T.B., and Goodman, C.S. (1989). Expression of engrailed during 
segmentation in grasshopper and crayfish. Development 107,201-212. 

77. Snow, P.M., Bieber, A.J., and Goodman, C.S. (1989). Fasciclin ill: a novel homophllic 
adhesion molecule in Drosophila. Cell 59, 313-323. 

78. Bieber, A.J., Snow, P.M., Hortsch, M., Patel, N.H., Jacobs, J.R., Traquina, Z., Schilling, L 
and Goodman, C.S. (1989). Drosophila neuroglian: a member of the immunoglobulin 
superfamily with extensive homology to the vertebrate neural adhesion molecule L1. 
Cell 59, 447-460. 

79. Mlodzik, M., Hirorni, Y., Weber, U., Goodman, C.S., and Rubin, G.M. (1990). The 
Drosophila seven-up gene, a member of the steroid receptor gene superfamily, controls 
photoreceptor cell fates. Cell60, 211-224. 

80. Elkins, T., Zinn, K., McAllister, L., Hoffmann, F.M., and Goodman, C.S. (1990). Genetic 
analysis of a Drosophila neural cell adhesion molecule: interaction of fasciclin I and 
Abelson tyrosine kinase mutations. Cell60, 565-575. 

81. Elkins, T., Hortsch, M., Bieber, A.J., Snow, P.M., and Goodman, C.S. (1990). Drosophila 
fasciclin I is a novel hemophilic adhesion molecule that along with fasciclin ill can 
mediate cell sorting. J. Cell Bioi., 110, 1825-1832. 

82. Hortsch, M., Bieber, A.J., Patel, N .H., and Goodman, C.S. (1990). Differential splicing 
generates a nervous system-specific form of Drosophila neuroglian. Neuron 4, 697-709. 

83. Hortsch, M., and Goodman, C.S. (1990). Drosophila fasciclin I, a neural cell adhesion 
molecule, has a phosphoinositollipid anchor that is developmentally regulated. J. Bioi. 
Chem.265, 15104-15109. 

84. Rothberg, J.M., Jacobs, J.R., Goodman, C.S., and Artavanis-Tsakonas, S. (1990). slit: an 
extracellular protein necessary for development of midline glia and commissural axon 
pathways contains both EGF and LRR domains. Genes and Dev. 4, 2169-2187. 

85. Hortsch, M., Patel, N.H., Bieber, A.)., Traquina, Z.R., and Goodman, C.S. (1990). 
Drosophila neurotactin, a surface glycoprotein with homology to serine csterases, is 
dynamically expressed during embryogenesis. Development 110, 1327-1340. 

86. Ba!J, E.E., Rehm, E.J., and Goodman, C.S. (1990). Cloning of a grasshopper eDNA 
coding for a protein homologous to the A1, A2/B1 proteins of mammalian hnRNP. 
Nucleic Acids Res. 19, 397. 

87. KHimbt, C., Jacobs, J.R., and Goodman, C.S. (1991). The midline of the Drosophila 
central nervous system: A model for the genetic analysis of cell fate, cell migration, and 
growth cone guidance. Ce!J 64,801-815. 

88. Klambt, C. and Goodman, C.S. (1991). The diversity and pattern of glia during axon 
pathway formation in the Drosophila embryo. Glia 4, 205-213. 

89. Grcnningloh, G., Rehm, E.J., and Goodman, C.S. (1991). Genetic analysis of growth 
cone guidance in Drosophila: fasciclin II function~ as a neuronal recognition molecule. 
Cell67, 45-57. 

90. Mahoney, P.A., Weber, U., Onofrechuck, P., Biessmann, H., Bryant, P.J., and Goodman, 
C.S. (1991). The fat tumor suppressor gene in Drosophila encodes a novel member of the 
cadherin gene superfamily. Ccll67, 853-868. 

91. McAllister, L., Goodman, C.S., and Zinn, K. (1992). Dynamic expression of the cell 
adhesion molecule fasciclin T during embryonic development in Drosophila. 
Development 115, 267-276. 

92. McAllister, L., Rehm, E.J., Goodman, C.S., and Zinn, K. (1992). Alternative splicing of 
rnicro-exons creates multiple forms of the insect cell adhesion molecule fascidin I. J. 
Neurosci. 12, 895-905. 
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93. Bastiani, M.J., de Couet, H. G., Quinn, J.M.A., Karlstrom, R.O., Kotrla, K.K., Goodman, 
C.S., and Ball, E. E. (1992). Position-specific expression of the annulin protein during 
grasshopper embryogenesis. Dev. Bioi. 154, 129-142. 

94. Singer, M.A., Hortsch, M., Goodman, C.S., and Bentley, D. (1992). Annulin, a protein 
expressed at limb segment boundaries in the grasshopper embryo, is homologous to 
protein cross-linking transglutarninases. Dev. Bioi. 154, 143-159. 

95. Mlodzik, M., Hiromi, Y., Goodman, C.S., and Rubin, G.M. (1992). The presumptive R7 
cell of the developing Drosophila eye receives positional information independent of 
sevenless, boss and sina. Mechanisms of Develop. 37, 27-42. 

96. Patel. N.H., Ball, E.E., and Goodman, C.S. (1992). The changing role of even-skipped 
during the evolution of insect pattern formation. Nature 357, 339-342. 

97. Freeman, M., I<lambt, C., Goodman, C.S., and Rubin, G.M. (1992). The argos gene 
encodes a diffusible factor that regulates cell fate decisions in the Drosophila eye. Cell 
69, 963-975. 

98. Nose, A., Mahajan, V.B., and Goodman, C.S. (1992). Connectin: a hemophilic cell 
adhesion molecule expressed on a subset of muscles and the motoneurons that 
innervate them in Drosophila. Cell 70, 553-567. 

99. Kolodkin, A.L., Matthes, D.J., O'Connor, T.P., Patel, N.H., Admon, A., Bentley, D., and 
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Natlorntl Pari< Service 
u.s. Department of the Interior 

Superintendent's Compendium 
Of Designations, Closures, Penn~ 
Requirements and Other Restri<:tions 
Imposed Under Discretionary Authority. 

POINT REYES 
NATIONAL SEASHORE 

O:;{J:{JL. ••~wl< 
Superinl t 

1 Bear Valley Road 
Point Reyes Station 
CA 94956 

41 S-464-51 00 phone 
41 >663-8132 lax 

In accordance with regulations and the delegated authority provided in Trtle 36, Code of Federal 
Regulations ("36 CFR"), Chapter 1, Parts 1-7, authorized by Trtle 16 Un~ed States Code, Section 3, 
the following provisions apply to all lands and waters administered by the National Par11 Service, 
w~in the boundaries of Point Reyes National Seashore and the Northern District of Golden Gate 
National Recreation Area north off the Bolinas/Fairfax Road administered by Point Reyes National 
Seashore. Unless otherwise stated, these regulatory provisions apply in addition to the requirements 
contained in 36 CFR, Chapter 1, parts 1-7. Some of the sub-sections in are under review. 

Written determinations, which explain the reasoning behind the Superintendent's use of discretionary 
authority, as required by Section 1.5(c), appear in this document identified by italicized print. 

I. 36 CFR §1.5- VISITING HOURS. PUBLIC USE LIMITS. CLOSURES. AND AREA 
DESIGNATIONS FOR SPECIFIC USE OR ACTIVITIES 

(a)(1) The following visiting hours and public use limits are established for all or for the listed 
portions of the park, and the following closures are established for all or a portion of the park 
to all public use or to a certain use or activity: 

Visiting Hours: 

• The Par11 is open to visitors every day of the year. Visitor center hours are as follows: 

• Bear Valley Visitor Center. open year-round (except December 25), weekdays from 9-5; 
weekends and holidays from 8-5 

• Kenneth C. Patrick Visitor Center. Open Saturday, Sunday, and Holidays from 10-5 year 
round. Closed December 25. 

• Lighthouse Visitor Center. Open year round (except December 25), Thursday through 
Monday 10-4:30; closed on Tuesdays and Wednesdays year round. 

• All areas in the par11 are closed to visitor vehicle par11ing between the hours of 12:00 a .m. and 
6:00 a.m. with the exception that visitors holding backcountry camping permits may par11 at 
established !railheads and authorized visitors staying 011emight at the Clem Miller Environmental 
Education Center, the Point Reyes Hostel, and the Lifeboat Station may par11 at those locations or 
at established trailhead parl<ing lots. Any other overnight parking and use must be appr011ed by 
the Chief Ranger's office 

Since non-pennitled CYVemighl use and camping is prohibited in the park, there is no valid reason for 
a vehicle to remain in the park overnight unless the Chief Ranger's Office has given previous 
approval. 
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PUBLIC USE LIMIT$: 

Sir Francis Drake Boulevard: 

• During high visitation seasons due to wildflower, and whale, sea lion, and elephant seal activity 
visitors entering the westernmost section of the park on Sir Francis Drake Boulevard may be 
denied access beyond the road to South Beach. During such closures, shuttle bus transportation 
will be provided from this point to the various viewing and public use areas. 

As a resun of drnmatically increasing visitation and traffiC during the wildflower seasons, whale 
migrations, elephant seal and sea lion colony expansions in this area of the perle, capacity limits have 
been established. It was determined that the visitor would be belter served, and necessary resource 
protection would be bener facilitated, by a docent program combined with shuttle bus service. Shuttle 
bus transportation will be provided from the point of closure to the various viewing and public use 
areas. 

Wilderness Trail Use: 

• Day users traveling on established trails within designated wilderness areas may not travel in 
groups of more than 40 persons. 

Large groups Cllleta noise and a presence that disturbs wildlife and interferes with other people in the 
area who are looking for a w11demess experience away from crowds and noise. 

Bicycle Groups: 

• The maximum number of bicyclists in any one group is 10. Larger groups of cyclists will have to 
divide into groups no larger than 10. 

This size restriction is necessary for the safely of cyclists using public roadways and authorized trails 
within the Pari<. These roadways and trails are narrow end winding and will not accommodate large 
numbers of bicyclists. 

Picnic Group Size/Permits: 

• Visitor groups of more than 100 people who wish to picnic ·in the park must obtain a permit. 

Because there are limited places in the pari< which can accommodate a picnic group of this size, and 
to minimize the impact of such a group on other visitors, a permit system is necessary for these 
groups. 

Weddings/Permits: 

• All visitors wishing to hold a wedding ceremony in the park must obtain a permit. 

In order to provide for resource protection, avoid conflicts between groups wishing to use the same 
site, and to minimize the impact of such events on other visitors. a permit system is necessary for 
these events. 

Beach Fires: 

• Individuals or groups visiting beach areas, who light or maintain a wood fire, including ceramic pit 
fires, must obtain a permit. 

In order to protect beech resources, educate visitors on proper fire usa and allowed materials, and 
control fires during High and Extreme Fire Dangor, a permit system is necessar:y within the pari<. 

2 
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Boat Stav Limit 
• Within the waters of Point Reyes National Seashore, all boats (occupied or unoccupied) are 

limited to a stay of four (4) consecutive nights in any one stay, and thirty (30) total nights within a 
calendar year. 

In order to protect water quality, provide for standardized rules with other camping experiences and to 
a/low all visitors access to the few protected anchorages, it is necessary to limit overnight stays. 

Boat Moorinos: 

• Individuals who wish to install permanent boat moorings on Tomales Bay south of Walker Creek 
(in both Point Reyes NS and Golden Gate NRA waters) and within the Y. mile Point Reyes 
offshore park boundary north of Walker Creek must obtain a permit. 

In order to protect water quality, control numbers of boat moorings, and provide for standardized 
management of all of Tomales Bay, a pennit system has been detennined to be necessary. 

CLOSURES: 

Park Facilities: 

The following areas and facilities are closed to public use: 

• Park administrative, maintenance, operations, storage, and employee housing facilities, including 
but not limited to access roads, outbuildings, grounds, and docks. This closure shall not apply to 
residents, guests of residents, or persons engaged in legitimate Government activities or 
permitted business activities. 

• Except for facilities designated for visitor use, all buildings are closed to unauthorized entry. This 
shall not apply to persons in non-public areas who have been granted specific permission by the 
National Park Service (NPS) or another authorized Federal agency, licensed concessionaires or 
their representatives, or those who are under escort of park employees acting within the scope of 
employment. 

Parking: 

• All parking areas in the park are closed to camping and overnight parking, with the exception that 
visitors holding (hike-in) backcountry camping permits may park at established !railheads and 
visitors staying overnight at the Clem Miller Environmental Education Center, the Point Reyes 
Hostel, and the Lifeboat Station may pari< at those locations. Overnight parking is defined as a 
vehicle parking from 12:00 a.m. to 6:00a.m. 

Since overnight use and camping is prohibited in the parl< except in established backcountry 
campsites there is no valid reason for a vehicle to remain in the parl< overnight unless the Visitor and 
Resource Protection Division has been previously advised. 

Chimney Rock Boat Launch: 

• The pier and marine railway boat launching facility adjacent to the historic lifeboat station at 
Chimney Rock are closed. 

These facilities are closed due fo safety considerations. There are no Jess restrictive means that 
would ensure the continued safety of visitors. 

3 
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Kehoe and Tomales Cliffs: 

• Ocean facing c liff areas from Kehoe Beach to Tomales Point are closed except at the 
following sites: Elk Fence, Elephant Rock, Driftwood Beach and the Lower Pierce Point 
Beach. 

These areas are closed due to safety considerations. Less restrictive closures are not as safe as a 
full closure and could lead to visitor confusion as to when or whether the areas are open. 

Chimney Rock Cliffs: 

• Cliff areas between mean low t ide and the bluffs between Chimney Rock and the Lighthouse are 
closed. 

This area is closed due to safety considerations and to protect marine mammal and bird colonies. 
Less restrictive closures are not as safe as a full closure and could lead to visitor confusion as to 
when or whether the areas are open. 

Chimney Rock Fish Dock: 

• The Fish Dock area beyond the c losed sign at the end of Chimney Rock Road is closed to 
unauthorized vehicles. The Fish Dock is closed to public use/entry. 

For visitor safety, the Chimney Rock Fish Dock and is for NPS administrative use only. 

Point Reyes Lighthouse: 

• The Lighthouse area is closed from the upper observation area to the lower Lighthouse on 
Tuesdays, Wednesdays and all other days from 4:30 pm to 10:00 a.m. and during periods when 
the wind speed exceeds 40 mph. The entire Lighthouse area (from the gate at the parking lot to 
the lower Lighthouse) is closed from 10:00pm to 6:00am. The Lighthouse area (from the gate at 
the parking lot to the lower Lighthouse) is also closed to wedding ceremonies and other non-park 
sponsored events. 

This area is closed for public safety reasons and to protect the historic Lighthouse, Visitor Center and 
other structures when no park staff is in the area. Weddings impact visitors not participating in the 
ceremonies. The Lighthouse is closed to weddings because the Lighthouse is a high visitation area, 
and weddings substantially increase the visitation and traffic in the area. The area is too small to 
safely accommodate wedding parties and visitors at the same time. Parking is also very limited. 

Seal Pupping Areas: 

• Double Point, Drake's Estero, and South Blue Gums Beach harbor seal pupping areas are closed 
to the public from March 1 to June 30 of each year. Hog Island is closed to overnight use. Day 
use is permitted at Hog Island with access and use restricted to the west side only. (See Exhibit 
A) 

• Drakes Beach elephant seal pupping area as delineated by the signing at the western most end 
of Drakes Beach is closed to all ent ry by visitors due to seal activity at all t imes of the year. 

These closures are necessary to protect harbor and elephant seals from disturbance during the 
pupping or season when they are exceptionally vulnerable and for other wildlife concerns. No 
management action other than closure is sufficient because a single disturbance could significantly 
reduce the productivity of the colonies, resulting in a reduced population size or loss of habitat if they 
leave the area. 
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Snowy Plover Closures: 

• Specific areas on Point Reyes Beach which are signed and fenced to protect snowy plover nests 
from March 1 through September 30 every year are closed to all entry by visHors (including on 
horseback) in order to protect the Snowy Plover. 

The seasonal closure is necessaJY to ensure that no damage occurs to ground nests of snowy 
plovers, a federally listed threatened species. Because there are bird nests there throughout the 
breeding season, nothing other than a full closure of the specific fenced areas would be sufficient to 
protect the birds. 

Seabird Colony Sites: 

Seabird Nesting Areas: 

• Point Reyes Headlands, Miller Rocks, Stormy Stack, and Hog Island seabird nesting areas are 
closed to the public from March 1 to July 30 of each year (See ExhibH A) 

• Bird Rock is closed year round to visHor use. 

The year round closure is necessary to insure that no damage occurs to nesting burrows of stonn 
petrels and rhinoceros aucklets, both of which are species of concern under California state law. 
Brown pelicans. a federally listed threatened species, roost on Bird Rock in the summer time. 
Because there are bird colonies there throughout the year, nothing other than a full closure would be 
sufficient to protect the birds. 

KHe-boarding: 

KHe-boarding is not allowed off Umantour Beach, Drakes Beach, and the Great Beach due to snowy 
plover haMal. 

This closure is necassary as kite-boarding interferes with wildlife behavior. 

Disturbing Wildlife wUh Sound: 

• The use of any audio or mechanical device to attract or disturb wildlife Is prohibited. 

The use of audio devices to attract wildlife has the potentia/to cause bodily injury, ene'llY loss, a 
decrease in food intake, habitat avoidance and abandonment and reproductive losses (Busnel, R.G. 
and J. Fletcher (ads.) 1978. Effects of noise on wildlife New Yorlc: Academic Press.) In addition. 
audio attractants can increase mortality by causing animals to move into high risk areas (~e. 

roadways) or areas where they would be more vulnerable to predators (ie. open fHJids). 

Remote Controlled. Motorized Aircraft 

• Remote controlled aircraft (both motorized propeller driven and gliders) are not allowed in the 
park. 

Because the use of remote controlled aircraft has the potential to harass wildlife, especially marine 
mammals and threataned shore bird species. and bother other visitors, their use has been 
detennined to be incompatible with the parl<s mission. 
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Boating: 

• Boating or the use of any vessel (as defined by 36 CFR 1.4) is prohibited in the following areas: 

Within 100 yards of the Point Reyes headlands shoreline between the Point Reyes Lighthouse and 
Chimney Rock 

This closure is necessary to protect marine mammals and seabirds in this area consistent with the 
Stale of California Point Reyes Special Closure Marine Protected Area. 

Limantour & Drakes Estero: 

The waters including tidal areas of Limantour and Drakes Estero are closed to boating from March 1 
to June 30. This closure excludes operations associated with Drakes Bay Oyster Company 

The Esteros are protected seabird, shorebird, and marine mammal pupping sites. No management 
action other than closure is sufficient because a single disturbance could significantfy reduce the 
productivity of the colonies, resulting in a reduced population size or loss of habitat if they leave the 
area. 

Non-Motorized Craft Allowed: 

• Where the use of vessels on inland waters, such as freshwater lakes and including Abbotts 
Lagoon. Drakes and Limantour Esteros. and the Giacomini Wetlands area (this area is bordered 
by the Tomales Bay State Park to the north and the "Green Bridge· to the south) is permitted in 
the Park, only non-motorized craft may be used. 

Under the Wilderness Act, motorized vehicles are prohibited in congressionally designated wilderness 
areas. Additionally, the NPS manages designated potential wilderness in a manner consistent with 
wilderness designation. 

NOTE: All areas within the park are subject to emergency closure to the public when the 
Superintendent or designated representative determines an emergency situation exists which, 
coupled with continued vis~ation or unrestricted activ~ies, would pose a threat to public safety or 
adversely affect the park's natural, aesthetic, scenic or cuttural values. Such closures will be lifted 
immediately upon termination of the emergency s~uation. 

(a){2) The following areas have been designated for a specific use or activity, under the 
conditions and/or restrictions as noted: 

• Bicycle Riding: The following roads, though closed to public motor vehicle use, are open to 
bicycling: · 

• Sky Trail (from Limantour Road to Sky Camp) 
• Bear Valley Trail (Bear Valley Trailhead to Glen Junction) 
• Coast Trail (Laguna Road to Coast Camp) 
• Inverness Ridge Trail (Limantour Road to the Mt. Vision Road) 
• Marshall Beach Trail 
• Stewart Trail (including Glen Camp Spur Trail from Stewart Trail to Glen Camp) 
• Lighthouse Road from the parking lot to the Lighthouse Visitor Center 
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• Camping: Please refer to§ 2.10 of this compendium for specifiC camping area designations. 

At-large camping has been detennined to be inconsistent with the resource protection and visitor 
management mission of the park. Campsite locations have been selected for maximum visitor 
experience while avoiding sensitive resource areas. 

• As per section§ 7.81 , Drakes Beach Overlook is the only location approved for powerless flight. 
A perm~ is required in that location. 

For safety reasons, Drakes Beach Overlook is best suited for this use. A large pall of the park is 
congressionally designated wilderness where powerless flight is not a compatible use. There are 
very few places where powerless flight would be safe. 

II. 36 CFR §1.6- ACTIVITIES THAT REQUIRE A PERMIT 

(f) The following Is a compilation of those activities for which a permit from the 
Superintendent is required: 

For all permits, contact Point Reyes National Seashore, Point Reyes Station. California 94956, phone 
number, 415 464-5170. 

• §1 .5(d) The following activ~ies related to Public Use Lim~s: 

• Picnic groups of over 100 people 
• Weddings 
• Visitors lighting or maintaining beach fires and ceramic pit fires 
• Installation of permanent boat moorings 

• §2.4(d) Carry or possess a weapon, trap, or net 

• §2.5(a) Specimen collection (Take plant, fish, wildlife, rocks or minerals) 

• §2.1 O(a) The following camping activities: 
• Overnight camping, including backcountry and boat camping. 

• §2.12 Audio Disturbances: 
• (a)(2) Operating a chain saw in developed areas 
• (a)(J) Operation of any type of portable motor or engine, or device powered 

by a portable motor or engine in non-developed areas 
• (a)(4) Operation of a public address system in connection with a public 

gathering or special event for which a permit has been issued 
pursuant to §2.50 or §2.51 

• §2.13(a) Fires: Beach fires and cernmic pit fires 

• §2.16 Horses and Pack Animals: Groups with over 25 head of horses or pack animals . 

• 
• §2.17 

• §2.38 

Aircraft & Air Delivery: 
• (a)(3) Delivery or retrieval of a person or object by parachute, helicopter or 

other airborne means 
• (c)(1) Removal of a downed aircraft 

Explosives: 
• (a) 
• (b) 

Use, possess, store, t ransport explosives, blasting agents 
Use or possess fireworks 
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§2.50(a) 

§2.51(a) 

§2.52(c) 

§2.60(b) 

§2.61(a) 

§2.62 

Conduct a sports event, pageant. regatta. public spectator attraction, entertainment. 
ceremony, and similar events 

Public assemblies. meetings, gatherings, demonstrations. parades and other public 
expressions of views involving more than 25 people 

Sale or distnbution of printed matter that is not solely commercial advertising 

Livestock use 

Residing on federal lands 

Memorialization: 
• (a) Erection of monuments (Requires approval from Regional Director) 
• (b) Scattering ashes from human cremation 

• §4.11(a) Exceeding of established vehicle load, weight and size limits 

• §5.1 Advertisements - (Display, posting or distribution.) 

• §5.3 Engaging in or soliciting any business (Requires a permit, contract or other written 
agreement with the United States, or must be pursuant to special regulations). 

• §5.5 Commercial Photography/Filming: 
• (a) Commercial filming of motion pictures or television involving the use of 

professional casts, settings or crews. other than bona fide newsreel or news 
television 

• (b) Still photography of vehicles. or other articles of commerce or models for 
the purpose of commercial advertising. 

• §5.6(c) Use of commercial vehicles on park area roads (The Superintendent may issue a 
permit to access private lands within or adjacent to the park when access is 
otherwise not available) 

• §5.7 Construction of buildings, facilities, trails, roads, boat docks, path, structure. etc. 

• §6.9(a) Operation of a solid waste disposal site 

• Part 7 Special Regulations 

• §7.81 Powertess Flight 

Ill. GENERAL REGULATIONS 

36 CFR §2.1 - PRESERVATION OF NATURAL. CULTURAL AND ARCHEOLOGICAL 
RESOURCES 

(a){4) Dead wood on the ground may be collected for use as fuel for campfires within the pari<. 
in the following areas: 

• Individuals or groups who have been issued a fire permit under 1.5(a)(1) may collect 
naturally occurring dead wood (driftwood) that does not contain creosote from beach 
areas for use as firewood on those beaches in the park, except for beaches on Tomales 
Bay. 
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(c)(1), (c)(2) The following fruits, nuts, berries or unoccupied seashells may be gathered by 
hand for personal use or consumption, in accordance with the noted size, quantity, collection 
sites and/or use or consumption restrictions: 

• Blackberries, Raspberries, Thimbleberries, Gooseberries, Salmonberries, Huckleberries, 
or apples, 2 quarts per person oer day, 

• Mushrooms, 2 gallons and 1 mushroom per adult per dav. 

The minor collection of any of these items will not result in an adverse effect to park wildlife, the 
reproduction of any plant species or other park resources or otherwise adversely affect park wildlife. 
If future monitoring indicates that such cc/Jection is causing any of the above problems, the 
authorization of this consumptive use will be terminated. 

36 CFR §2.2 ·WILDLIFE PROTECTION 

(d) The transporting of lawfully taken wildlife through the park is permitted under the following 
conditions and procedures: 

• The carcass must be tagged in accordance with state law. 

• Said carcass must be kept out of sight. 

(e) The following areas are closed to the viewing of wildlife with the use of an artificial light: 

• The entire park is closed to viewing wildlife with artificial light. 

36 CFR §2.3- FISHING 

Note: By California State Law no fishing is allowed in: 
• lagunitas Creek and all ~s tributaries including Olema and Bear Valley Creeks 
• All coastal streams within the park 
• limantour Estero 
• Point Reyes Headlands State Marine Reserve 

Note: Per 36CFR 2.3(d)(1) Fishing in freshwaters by any manner other than hook and line is 
prohib~ed 

36 CFR §2.10- CAMPING and FOOD STORAGE 

(a) The sites and areas listed below have been designated for camping activities as noted. A 
permit system has been established for certain campgrounds or camping activities, and 
conditions for camping and camping activities are in effect as noted: 

• Stay Limit: Camping in Point Reyes National Seashore is limited to not more than a total 
of 4 nights in any one visit and not more than 30 nights in any given calendar year unless 
authorized by a special use permit. 

• Site Limit: Each campsite at Point Reyes National Seashore has a maximum density 
(persons per s~e) which is given at the time the permit is issued and to exceed this 
number is considered a violation of permit. 

• Grouo Site limit: Group sites are lim~ed to a maximum of 25 people per night at Coast 
Camp, Wildcat Camp, and Sky Camp. 
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• Checkout Time: Checkout time in all campgrounds is 12:00 noon on the day of 
departure. 

• Waste Water Disoosal: Camping waste-water (dishwater and cooking water) must be 
discharged at least 100 feet from streams or bodies of water. 

• Age Limit: The minimum age of any camper is 18 unless accompanied by an aduH. 

• Backcountrv Camping Pennits: Backcountry camping in Point Reyes National Seashore 
is by permit only at designated backcountry campsites. The sites are located at the 
following designated campgrounds: Coast Camp, Sky Camp, Wildcat Camp and Glen 
Camp. Camping penn its must be in the possession of the camper while he/she is enroute 
to their site. Thereafter the penni! is to be attached to the tent or some other object where 
it can be checked should the pennittee be away from the site. 

• Tomales Bay Boat Camping: All camping in Tomales Bay is boat-in camping and requires 
a penn it. Camping on the west shore of Tomales Bay in Point Reyes National Seashore, 
with the exception of Tomales Bay State Park, is authorized for dispersed minimum 
impact camping within 75 feet of the mean high tide level. Camping penn its must be in 
the possession of the group while in the park. 

• Camping on Hog Island and on Duck Island is prohibited. 

(b)(3) Camping within 25 feet of a fire hydrant or main road, or within 100 feet of a flowing 
stream, river or body of water is authorized only in the following areas, under the conditions 
noted: 

• In established campsites in designated campgrounds 

(d) Conditions for the storage offood are in effect, as noted, for the following areas: 

• All food items(including canned, bottled or otherwise packaged, equipment used to cook 
or store food, garbage and toiletries such as soap, toothpaste and cosmetics) must be 
stored in food lockers where provided. 

• Canned or bottled items that have never been opened may be stored in vessels, or in the 
trunk of the vehicle parked at the trailhead parking area or if there is no trunk, as low in 
the vehicle as possible, provided that the cans and bottles are stored out of sight in odor­
tight containers and all vehicle doors, windows and vents are closed. 

36 CFR §2.11 - PICNICKING 

Conditions for Picnicking: 

• Leaving food unattended is prohiMed. 

• Picnicking is pennitted within all designated campgrounds: however, picnickers must 
yield campsites to persons with camping permits. 

• Groups of over 100 people who wish to picnic in the park must first obtain a penni!. 

• A designated portion of Bear Valley picnic area is available by reservation. This portion 
is limited to a maximum of 75 people. 

10 
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36 CFR 2.13 FIRES 

(a)(1) The lighting or maintaining of fires is generally prohibited, except as provided for in the 
following designated areas and/or receptacles, and under the conditions noted: 

Designated Areas: 

• Beaches: Wood fires are allowed, by permtt, pursuant to 1.5(a)(1) Public Use Limns, on 
beaches below the high tide line within Point Reyes National Seashore. 

• Campgrounds and Picnic Areas: Charcoal fires only for cooking. 
• Stewart Horse Camp: Wood and charcoal fires in park provided grills 

Established Conditions: 

In all cases, fires are only allowed in such fire danger condit ions as directed by the park's Fire Step­
Up Plan 

Beach Fires: 

• The person attending the beach fire must have in his/her possession a valid permit. 
• Fires must be a minimum of 30 feet in all directions from flammable material, including 

vegetation. 
• No fire shall exceed 36 inches in diameter at its base. 
• Wooden pallets, tires or flammable liquid such as gasoline may not be burned. All metal 

such as nails or screws, must be removed from wood before it is brought to the beach. 

Campgrounds and Picnic Areas: 

• Only charcoal, gas stove or canned heat may be used for cooking. 

• Charcoal fires only may be made in the provided grills or in visitor owned grills brought 
into a campground. 

Stewart Horse Camp: 

• Wood fires may only be made in the provided grills 

• Charcoal fires may only be made in the provided grills or in visttor owned grills brought 
into a campground. 

(b) Fires must be extinguished according to the following conditions: 

• Fires shall be attended at all times by a responsible person until the fire is completely out 
and the coals are cold . 

• Fires must be extinguished by 12 midnight. 

• Fires must be completely extinguished with water, using the "drown, stir and feel" 
method. · 

• Extinguishing fires with sand is prohibited. 

(c) High fire danger closures will be in effect as noted: 

• Mount Vision Road will be closed to vehicles during extreme and red flag fire danger 
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36 CFR§2.14-SANITATION and REFUSE 

(b) Conditions for the disposal, containerization, or carryout of human body waste have been 
established as follows: 

• Human waste must be disposed of at least 100 feet from any water source (including 
seasonal creek beds. etc, that may be dry), campsite or trail and be buried 6" deep in the 
soil. 

• Portable toilets are required for all overnight trips in Tomales Bay. 

36 CFR §2.15 - PETS 

(a)(1) The following structures and/or areas are closed to the possession of pets: 

• All Point Reyes National Seashore trails and in wilderness areas, except: 
1. Trails within the Northern District of Golden Gate NRA, north of Bolinas Fairfax 

Road including the Tomales Bay Trail and the trails in the Giacomini Wetlands 
Preserve. 

2. Trails and roads within the Niman Ranch/Commonweal area south of the 
Commonweal entrance road and west of Mesa road. 

3. Kehoe Beach access trail. 
4. The Point Reyes Beach (Great Beach) except below listed seasonal closures 

• Bull Point Trail 
• Drakes Beach 
• McCiures Beach 
• Palomarin Beach 
• Limantour Preserve and that portion of the beach peninsula parallel to the preserve and 

designated by signs. 
• Abbotts Lagoon including that area within 150 yards of the trail and the Lagoon itself. 
• Chimney Rock Headlands area, and all areas adjacent to the Chimney Rock trailhead 

parking area. 
• During snowy plover nesting season, the portion of the Great Beach from the intersection 

of Kehoe Beach trail and Kehoe Beach to the north of North Beach parking lot (as 
signed), to protect snowy plovers. 

• The southern end of South Point Reyes Beach from the Ben Davis Reservation of Use 
and Occupancy property (as signed) to the Lighthouse during January, February and 
March, to protect elephant seals during pupping season. 

• Lighthouse area, parking lot, Sea Lion Overlook and all adjacent trails. 
• All campgrounds except Tomales Bay boat-in camping sites south of the Tomales Point 

Tule Elk Preserve. 
• Specific areas as posted by signs. 

(a)(5) Pet excrement must be disposed of in accordance with the following conditions: 

• Pet excrement must be bagged and deposited in proper waste receptacles. 

(e) Pets may be kept by park residents under the following conditions: 

• Park employees in government housing may keep pets only in accordance with the Point 
Reyes National Seashore Pet Policy SOP approved by the Superintendent. That 
document shall, by reference, be made a part of this compendium. Permit/lease and 
Reservation of Use and Occupancy holders must comply with Marin County pet 
regulations. 
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36 CFR §2.16-HORSES and PACK ANIMALS 

(a) The following animals are designated as pack animals for purposes of transporting 
equipment: 

• horses 
• mules 
• burros 
• llamas 

(b) The use of horses or pack animals is allowed on the following trails, routes or areas: 

• Park wide except that: 

• Drakes Beach, Earthquake Trail, and Woodpecker Trail are closed to horses and other 
pack animals at all times (See Exhibit B). 

• Llamas are prohibited on the Tomales Point Tule Elk Preserve and the Limantour Area 
from Home Bay to Coast Trail/Woodward Valley Trail Junction and the beach to 
Inverness Ridge (See Exhibit C). 

• The following areas are closed to horses and pack animals on weekends and holidays 
becau~e such use will conflict with high visitor use: Bear Valley Trail (between Mt. 
Wittenberg Trail and Glen Trail junction), Meadow Trail, and Old Pine Trail. 

• Overnight camping with horses and pack animals (except llamas) is permitted only in the 
designated areas of the Coast, Wildcat or Sky Camps. Llamas are allowed to overnight 
camp in the designated areas at Wildcat and Sky Camps. 

• Horses and pack animals are not permitted overnight at Glen Camp. 

(g) Other conditions concerning the use of horses or pack animals: 

• Horse drawn wagons, carts and/or buggies are prohibited on all trails unless specifically 
authorized by the Superintendent or designated representative. 

• Off-trail or cross-country travel is prohibited, except within 100 feet of the trail for 
purposes of watering and rest stops, or by permitees conducting normal ranching 
operations in enclosed pastures, corrals and fields under Special Use Permit, Lease or 
Reservation of Posession . 

• Stock users are specifically prohibited from establishing new trails and from short cutting 
trails and switchbacks. 

• All persons who wish to camp in the backcountry campgrounds must obtain and carry 
with them a camping permit. The permit is valid only for the dates and camping locations 
indicated. 

• The maximum string size for parties not spending nights in the park is 25 head of stock 
on designated routes. Groups in excess of 25 head of stock must obtain a permit from 
the Superintendent. 

13 
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• Tying stock to trees overnight or for extended periods of time is prohib~ed. When 
picketed on a line, stock must be tied so they cannot chew on tree bar!< or eat the leaves 
of shnubs or plants. 

• II is prohibrted to tie or picket stock within 100 feet of any stream, lake or spring. Stock 
may not be tied within a campsite except for loading and unloading or in designated 
areas. 

• Grazing is prohibited. 

• Groups with horses or pack animals must bring in their own feed for their animals. 
Certified weed free hay, pellet feed or hay cubes are required to minimize noxious weed 
introduction. 

• Horse users are prohibited from unloading manure and hay from their trailers into parl<ing 
lots within the Seashore. 

• Campers are required to thoroughly clean the camps~e on a daily basis. Manure and 
uneaten fodder must be raked and spread out. 

• Watering facil~ies must be used when they are provided. 

• The maximum number of horses permitted overnight at Sky. Coast and Wildcat 
campgrounds is 8. 

36 CFR §2.17 - AIRCRAFT and AIR DELIVERY 

(a)(1) Areas designated for operating or using aircraft are provided for in section 7.81 

(a)(2) The operation or use of aircraft under power on water within 500 fe.et of designated 
swimming beaches, boat docks, piers, or ramps is permitted in the following areas, under the 
conditions noted: 

• There are no pari< designated areas where seaplanes may land. 

(c)(1) The removal of a downed aircraft, components, or parts thereof is subject to procedures 
established by the Superintendent through written authorization. 

36 CFR §2.21 - SMOKING 

(a) The following portions of the park, or all or portions of buildings, structures or facilities are 
closed to smoking as noted: 

• All public buildings including park offices and rest rooms, and public areas of concession 
buildings. 

• Within 25 feet of building entrances normally used by the public, or 25 feet of entrances 
not normally used by the public if smoke gets in the building. 

• Where posted. 
• Smoking while traveling on trails. Persons who wish to smoke while hiking or riding on 

trails must stop and remain in one location until they have extinguished their smoking 
material. 

• Morgan Horse Ranch bam and exhibit areas. 

14 
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• All government vehicles. 

• The Superintendent may ban smoking on trails and in backcountry areas during periods 
of very high and extreme fire danger. 

These restrictions are enacted to protect public health and structures from fire danger or smoke. This 
prohibition is consistent with state law and past practice. Smoking while travelling on trails is 
prohibited because of fire danger. Ashes inadvertently dropped while walking or riding an animal have 
the pOtential to start a fire that may go unnoticed in its initial stages. Requiring persons to remain in 
one location minimizes this risk. Smoking while on trails or backcountry areas during very high or 
extreme fire danger conditions is prohibited because of heightened fire danger. 

36 CFR §2.22 - PROPERTY 

(a)(2) Property may be left unattended for periods longer than 24 hours in the following areas 
and under the following conditions: 

• Visitors on backcountry trips may leave their vehicles unattended for the period specified 
by the backcountry perm~. 

36 CFR §2.23 RECREATION FEES 

(b) Recreation fees, and/or a permit, in accordance w it h 36 CFR part 71, are established for the 
following entrance fee areas, and/or for the use of the following specialized sites, facil ities, 
equipment or services, or for participation in the following group activity, recreation events or 
specialized recreation uses: 

Entrance Fee Areas: 

• None 

Daily S~e Use Fee Areas: 

• None 

Special Recreation Permit Fee (Such as but not limited to, group activities recreation events and the 
use of motorized recreation vehicles): 

• None 

36 CFR §2.35 -ALCOHOLIC BEVERAGES and CONTROLLED SUBSTANCES 

(a)(3)(i) The following public use areas, portions of public use areas, and/or public facilities 
within the park are closed to consumption of alcoholic beverages, and/or to the possession of 
a bottle, can or other receptacle containing an alcoholic beverage that is open, or has been 
opened, or whose seat has been broken or the contents of which have been partially removed : 

• All public use areas within the park are closed to the possession of a receptacle{s) w~h a 
capac~ of five fluid gallons or more which contain(s) an alcoholic beverage. 

The behavior induced by the consumption of excessive amounts of alcoholic beverages may 
adversely affect the park experience of other visitors. Parties with alcohol in large containers (i. e. 
kegs) have consistently caused problems in the past including rowdy behavior and vandalism. 
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36 CFR §2.51 - PUBLIC ASSEMBLIES • MEETINGS 

(e) The following areas are designated for the purpose of 1st Amendment speech, 
demonstrations and/or the distribution and/or sale of printed matter. Groups of more than 25 
demonstrators must obtain a permit from the park Superintendent. 

• Areas adjacent to the Bear Valley and Ken Patrick Visitor Centers (see ExhiM D). 

36 CFR §2.62 - MEMORIALIZA TlON 

(b) A permit is required for the scattering of ashes from cremated human remains, or in the 
following designated areas without a permit, in accordance with the following terms and 
conditions: 

• A permit is required for all areas. 

• Remains to be scattered must have been cremated and pulverized. 

• Scattering by persons on the g round is to be performed at least 100 yards from any trail, 
road, developed facility or body of water, and 440 yards seaward from the shoreline on 
the Pacific Ocean. 

• Scattering from the air will not be performed over developed areas. facilities or bodies of 
water and will be performed at a minimum altitude of 2000 feet above the ground. 

36 CFR §3.3 - VESSEL PERMITS 

Permits are required for the use of a vessel in the following areas: 

• None 

36 CFR §3.21 - SWIMMING and BATHING 

(a)(1) The following areas are closed to swimming and bathing: 
• None. 

(a)(2) Swimming and bathing is allowed under the following conditions: 
No soap may be used in any freshwater lake, pond, or stream. 

36 CFR §3.23 - SCUBA and SNORKELING 

(a) SCUBA diving and snorkeling is permitted in the following swimming, docking, and 
mooring areas under the terms and conditions noted: 

• All areas except Drakes Estero and Limantour Estero. 

36 CFR §4.10 - TRAVEL ON PARK ROADS and ROUTES 

(a) Park roads open for travel by motor vehicle are those indicated below, and/or as indicated 
in the following publication or document (attached hereto): 

• Most current version of the offic ial NPS Map & Guide to Point Reyes National Seashore 
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36 CFR §4.11 - VEHICLE LOAD. WEIGHT and SIZE LIMITS 

(a) The follow ing load, weight and size limits, which are more restrictive than State law, apply 
to the roads ind icated under the terms and conditions, and/o r under permit as noted: 

• Vehicles over 24 feet In length are prohibited on Mount VIsion Road and Chimney Rock 
Road. Groups arriving by bus who have reservations at the Lifeboat Station will be 
escorted by NPS staff to that location. 

• Travel trailers are prohib~ed on Limantour Road, Mount Vision Road and Chimney Rock 
Road. 

36 CFR §4.21 - SPEED LIMITS 

(b) The following speed limits are established for the routes/roads indicated: 

15 MPH: 
• The unpaved section of Mesa Road 
• Drakes Bay Oyster Company Access Road 
• MI. Vision Road 
• Estero Trail Access Road 
• Marshall Beach Road 
• Sacramento Landing Road 
• Chimney Rock Road 
• The following sections of trails open for administrative vehicle use: 

• Sky Trail (from Limantour Road to Sky Camp) 
• Bear Valley Trail {Bear Valley Trailhead to Glen Junction) 
• Coast Trail (Limantour Road to Coast Camp) 
• Drivable sections of the Inverness Ridge Trail (Limantour Road to the MI. Vision 

Road) 
• Marshall Beach Trail 
• Stewart Trail (including Glen Camp Spur Trail from Stewart Trail to Glen Camp) 
• Lighthouse Road from the parking lot to the Lighthouse Vis~or Center 
• Bolinas Ridge Trail 
• Randall Trail 

25MPH: 
• Limantour Road (Sky Trail to Limantour Parking Lot, including the road to the southern 

parking lot) 
• L Ranch Road to L Ranch 
• North Beach Access Road 
• Sou1h Beach Access Road 
• Drakes Beach Road from D Ranch to the Ken Patrick Visitor Center 
• Sir Francis Drake Blvd from Chimney Rock Junction to the Lighthouse Parking lot 

35 MPH: 
• Pierce Point Road 
• Limantour Road (Sky Trail to Bear Valley Road) 

Posted speed limHs shall apply on all County and State controlled roads wHhin Point Reyes National 
Seashore and the Northern District of Golden Gate NRA 
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36 CFR §4.30 - BICYCLES 

The following add~ional routes, in developed areas or special use zones, have been designated for 
bicycle use: 

• Sky Trail (from Limantour Road to Sky Camp) 
• Bear Valley Trail (Bear Valley to Glen Junction) 
• Coast Trail (Laguna Road to Coast Camp) 
• Inverness Ridge Trail (Limantour Road to Mt Vision Road) 
• Marshall Beach Trail 
• Stewart Trail (including Glen Camp Spur Trail from Stewart Trail to Glen Camp) 
• Bull Point Trail 
• Chimney Rock Trail 
• Drakes Head Trail 
• Estero Trail (Trailhead to 1.4 mi past Drakes Head Trail) 
• Morgan Trail (Bear Valley Trailhead north to Bear Valley Road) 
• Olema Valley Trail 
• Sunset Beach Trail 
• White Gate Trail 
• Mount Vision Road from the locked gate to the FAA Station 

• The speed limit for bicycles on designated routes within the Pari< shall be 15 mph on trails with 
long sight distances and 5 mph when passing others or approaching blind turns. 

• No bicycle shall be operated in a manner which may endanger the safety of others or 
environmental resources. 

(b) Bicyc le use Is allowed In undeveloped areas as provided for in section 7.97 [Golden Gate 
NRA] 

• Bolinas Ridge Trail 

• McCurdy Trail 
• Randall Trail 

• Jewell Trail 

• Cross Marin Trail 
• Tomales Bay Trail 

36 CFR §4.31 - HITCHHIKING 

Hitchhiking is permitted In the following areas under the conditions noted: 

• Hitchhiking is allowed anywhere in the pari< as long as the person does not stand in a 
roadway and the hitchhiking/solicitation does not adversely affect visitor safety or the 
noonal flow of traffic. 

36 CFR §7.81 - POWERLESS FUGHT: 

(a) The use of devices designed to carry persons through the air in powerless flight is allowed 
at the following locations pursuant to terms and conditions of a permit. 

• Drakes Beach Over1ook 
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I, Scott Luchessa, declare as follows: 

I. l am Scott Luchessa, a certified ecologist and Senior Science Advisor at 

3 NVTRON (my CV is attached as Exhibit 1 to this document; a list of references cited in this 

4 laration is attached as Exhibit 2). The following facts are based on my own personal 

5 owledge and, if called as a witness, J could and would testify competently thereto. 

6 2. I have over 25 years of experience in natural resource consulting. My experience 

7 ncludes evaluation of potential water quality impacts, such as nutrient loading, for proposed 

8 evelopment projects. For the past several years, I have been the lead or contributing author of 

9 ore than a dozen biological assessments (BA) examining potential water quality and 

I 0 nvironmental impacts from shellfish aquaculture in the Puget Sound estuary. I am also a technical 

I I eviewer or contributing author for restoration projects in the lower Columbia River for the Port of 

12 Portland. f inally, I have written or co-authored over 10 sections in Nat ional Environmental Policy 

13 ct environmental impact statements on water resources and wet lands. 

14 3. I have reviewed the declaration of Mr. Brannon Ketcham. I am providing the 

15 following response to that declaration based on my personal knowledge and professional expertise. 

16 4. Prooosed Oyster Rack Removal: Mr. Ketcham's response docs not address the 

17 act that the removal of oyster racks will require significantly longer than 90 days, regard less of 

18 hether approvals for additional equipment and multiple work crews are used. See Rebuttal 

19 eclaration of Kevin Lunny (Lunny Rebuttal Dee.) \136-45. 

20 5. Water Ouality Impacts from Removal - Nutrient Loading: Mr. Ketcham does not 

21 ddress the nutrient removal service provided by cultured shellfish, and the fact that nutrient 

22 vailability in the Estero will be substantially higher once the cultured shellfish have been removed. 

23 eelaration of Brannon Ketcham (Ketcham Dec.) D. 64-2 rl4-8. The nutrient inputs for the Estero 

24 ·nclude those from freshwater inputs and those associated with daily tidal exchange. The combined 

25 

26 

27 

28 
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tltering activity of the millions of cultivated shellfish being grown in the Estero is as much as 

50,000 m3 each day (R. Rhealt, pers. comm. 20 10). This represents 4% of the water in Drakes 

stero based on an estimated total volume of7,680,000 m3 (NOAA 2011), which is small but still 

This is especially true in the upper arms of Drakes Estero (including Creamery Bay, 
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1 Schooner Bay, and Home Bay) where streamflow during the wetter months has a greater influence 

2 n water quality. Nutrients that are no longer removed by cultured shellfish will be available to 

3 hytoplankton and macroalgae. 

4 6. Mr. Ketcham's suggestion that Dumbauld et al. (2009) reported that primary 

5 roduction in West Coast estuaries is controlled by tides and upwelling is taken out of context. 

6 etcham Dec. D. 64-2 'V 7. These authors stated that water column and sediment nutrient 

7 oncentrations are generally relatively high and greatly influenced by the proximity to deeper 

8 1earshore ocean waters, where upwelling controls production during the summer months. It is 

9 greed that when streamflow is low during the summer months, nutrient roncentrations are strongly 

I 0 influenced by daily tidal exchange. However, that does not change the fact that cultivated shellfish 

ll equester and remove significant quantities of nutrients during all seasons, contributing to water 

13 7. Native Shellfish: Mr. Ketcham does not acknowledge the fact that native shellfish 

14 ccur at much lower densities than cultured shellfish, and do not provide the same water quality 

15 
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nefits. Ketcham Dec. D. 64-2 ~~ 9-14. As noted in my previous declaration (Declaration of 

cott Luchessa (Luchessa Dec.) D. 34 at~ 8), native shellfish filter at about l/3 the capacity of 

acific oysters (Rues ink et al. 2006). Thus, there would be a significant loss of filtration capacity 

rovided by the combined rack, floating, and bag cultured shellfish, even when accounting for an 

increase in the populations of native shellfish, wll.ich will never attain romparable densities and do 

ot provide the same benefits to the ecosystem as cultured shellfish in terms of total removal of 

utrients from the system during har:vest. 

8. Cultural Eutrophication: As noted in my previous declaration, cultural 

utropll.ication is caused by excessive or increased nutrient availability, particularly inorganic 

itrogen in estuaries. Luchessa Dec. D . 34 at 'V 9. Mr. Ketcham suggests that nutrient loading from 

on-point sources of pollution is insignificant in the Estero, but the FElS clearly acknowledges that 

anches, wll.ich surround it, are a source of water quality degradation. Compare Ketcham Dec. D. 

4-2 ~ 5 with Declaration of Barbara Goodyear (Goodyear Dec.) Ex. 3 at 249, 303, 424, 427. 

hough the number of cattle within the watershed may have declined in the recent past, the limited 
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1 ater quality data collected on tributary streams to the Estero clearly suggests that nutrient loading 

2 ay be appreciable (see Table I provided as Exhibit 3). Furthermore, stormwater runoff from 

3 oads that contain atmospheric deposits (wet and dry) of nutrients within the watershed are another 

4 on-point source deposition that has not been accounted for in terms of degradation to water 

5 uality. In a study of nutrients from non-urban highway runoff in California, Kayhanian et al. 

6 2003) reported average ammonia, nitrate, and total Kjeldahl nitrogen concentrations of2.3, 0.6, 

7 nd 2 .0 mg/L, respectively. These values were similar to those.rcported in the U.S. Environmental 

8 rotection Agency's nationwide urban runoff program (1983). 

9 9. Mr. Ketcham suggests that the Estero de Limantour has comparable non-point 

I 0 ource nutrient loading as Drakes Estero without the presence of shellfish cultivation, and can be 

11 sed as an example that Drakes Estero would not be at risk of becoming i n~reasingl y eutrophic. 

12 etcham Dec. D. 64-2 ~ 6. This does not appear to be a valid comparison. Much less than half of 

13 he lands surrounding Estero de Limantour are subject to ranching and the remainder is designated 

14 ildemess, whereas tbe entire Drakes Estero upper watershed is ranch land (see flgures provided as 
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28 

xhibit 4). 

I 0. Phytoplankton blooms are not necessarily restricted to warm water as suggested by 

r. Ketcham (Ketcham Dec. D. 64-2 ~ 6). Whi le cell division rates may be influenced by 

empcrature (Harris 1986), light and available nutrients are other important factors that influence 

hytoplankton blooms (Homer eta!. 1997, Paerl l997, Anderson et al. 2002). Harmful algal 

blooms that now periodically occur in the Estero, as acknowledged in the FEIS (Goodyear Dec. Ex. 

at 212-213), are evidence that favorable nutrient conditions for phytoplankton blooms exist even 

ow with existing shellfish aquaculture. Thus, Mr. Ketcham bas not provided convincing evidence 

hat there is not an increased risk of eutrophication given existing non-point sources of nutrients 

ithin the watershed (ranches and road runoff) that will persist in the future and increasing nutrient 

vailability that will occur with the subsequent loss of the significant nutrient removal function 

rovided by cultured shellfish. 
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II. Biochemical Oxygen Demand (BOD): Mr. Ketcham did not address the potential 

2 elationship between increased primary production from algae and phytoplankton, increased BOD 

3 sociated with such changes, and potential for water quality degradation. 

4 12. lmoacts to Eelgrass from Turbiditv: Mr. Ketcham does not address the potential 

5 mpacts of increased turbidity caused by oyster rack removal. Though silt curtains may help 

6 nfine higher turbidities to smaller areas during rack removal, effectiveness is highly variable and 

7 epends on many factors. Silt curtains have been evaluated since the early 1970's in dredging 

8 pcrations, but there are relatively few detailed studies on their effectiveness (Francingues and 

9 alermo 2005). According to the Army Corps of Engineer Research and Development Center 

10 rancingues and Palermo 2005), the JBF Corporation in 1978 completed one of the best, early 

II tudics of the effectiveness of silt curtains. They reported that factors infl uencing effectiveness 

12 include: ( I) the quantity and type of material in suspension; (2) characteristics, construction, and 

13 ondition of the curtain, as well as the area and configuration; (3) method of deployment; and (4) 

14 

15 
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ydrodynamic conditions (e.g., currents, winds, tidal flucntations, and waves). 

13. Properly anchored, deployed, and maintained silt curtains can be efTcctivc in 

taining suspended sediments within tbe enclosure. However, elevated turbidities within the 

nclosurc during rack removal, and deposition of suspended sediments on top of eelgrass, may 

dverscly affect photosynthesis and eelgrass productivity. Many researchers have identified water 

larity as the most important limiting factor to eelgrass habitat (Fonseca and Bell 1998; Cho and 

oirrier 2005; Fonseca and Malhotra 2006). Work completed on the West Coast reported 

ignificant long-term changes or reductions in survival of eelgrass as a result of sediment loading, 

rbidiry, or light availability (Zimroennan et al. 1999, Kraemer and Alberte 1995, Ward et al. 

14. Tidal conditions in the Estero will require use of a Type m silt curtain, according 

o Mark Sutton of Dixon Marine (pers. comm. 2012). A figure showing a typical Type m silt 

urtain is provided as Exhibit 5. An average 300-foot-long and 12-loot-wide oyster rack would 

quire approximately 1,200 feet of silt curtain to enclose it. 
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I 15. Mr. Dixon indicated that a crew could deploy up to I ,000 feet of curtain a day, and 

2 move it a bit more quickly. He also indicated that a pulse of sediment would be released when 

3 oving the curtain from one rack removal location to another. Finer silt-and clay-sized particles 

4 ould take days to settle out of the water column within the enclosure. 

5 16. Even if additional work crews and multiple silt curtains are used, eelgrass beds 

6 ithin and outside work areas will likely be exposed to elevated turbidities over an extended 

7 riod, especially taking into account curtain deployment and removal times, suspended solid 

8 ttling times, and weather conditions. Unnaturally elevated turbidities may adversely affect 

9 I grass throughout the Estero, depending on the effectiveness of the si lt curtains. This likely will 

10 ntributc to significant reductions in eelgrass primary productivity during removal activities, and 

II ossibly a reduction in the areal extent of eelgrass in the event that elevated turbidities persist for 

12 everal months during the active growing season. 
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17. Direct Impacts to Eelgrass from Oyster Rack Removal: Previously described 

irect impacts to eelgrass associated with oyster rack removal were not addressed by Mr. Ketcham. 

vcn if the duration of rack removal is reduced by employing multiple work crews, the direct 

· mpacts would remain the same as previously described. 

18. Ln addition to what was provided in my original declaration, incrementally greater 

irect impacts would also occur from anchor deployment and removal associated with silt curtain 

se. Mr. Sutton indicated that 25-lb Danforth anchors are placed every 50 feet on either side of the 

ilt curtain. Thus, a typical I ,200-foot enclosure would require a total of 48 anchors to be 

eployed. Each anchor has a 35-inch height, 26. 75-inch stock length, and 19-inch fluke length (see 

xhibit 5 for a photograph of a typical Danforth anchor). Eelgrass surrounds the majority of racks 

n the Estero. Photographs of eelgrass habitat surrounding an oyster rack is provided as Exhibit 6. 

erefore, each anchor placement within eelgrass could pull out a substantial amount of eelgrass 

pon retrieval. Assuming similar silt curtain deployments and enclosures for removal of all of the 

cks, the total number of anchor points would be 4,560 (48 * 95 = 4,560). Not all of the 

nchoragcs would be in eelgrass, but the potential impacts are clear. 
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19. Essential Fish Habitat: The direct loss of eelgrass habitat (essential fish habitat) 

used by removal of oyster racks was not addressed in Mr. Ketcham's declaration. 

20. Conclusions: Removal of shellfish aquaculture will result in a significant net loss 

f filtration capacity and greater nutrient concentrations that would be available for increased 

hytoplankton and macroalgae production. Native shellfish have a much lower filtration capacity 

d, because they are not harvested, do not completely remove nutrients from the estuary. Total 

utrient removal only occurs when shellfish are harvested. An increased supply of nutrients may 

xacerbate periodic HABs, which already occur in the Estero, and increase the risk of cultural 

utrophication. Reduced water clarity and increased nutrient availability may adversely affect 

elgrass, an essential fish habitat. Even ifBMPs, such as si lt curtains, are used to mitigate water 

uality impacts, the duration of those impacts at the lower estimated timefrdme (using more crews 

o complete remova l operations) wou ld be well beyond a couple of months when taking into 

nsidcration tide, weather, and permitting constraints. Such impacts are much more significant 

han the short-term minor adverse impacts suggested by the FEIS. 
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I declare under penalty of perjury under the laws of the United States and the State of 

alifomia that the foregoing is true and correct 

ecuted this 15th day of January, 2013, Seattle, Washington. 
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Scott Luchessa, MS 

EDUCATION 

1990 MS, Environmenta l Studies, University o f Montana 

1985 BS, Bio logy, San Diego Sta te University 

REGISTRATIONS & CERTIFICATIONS 

Certified Ecologist, Ecological Society o f America 

Certified SCUBA diver, PADI 

EXPERIENCE 

Scott Luchessa is a certified ecologist with more than 25 years o f expelience in aquatic, 
wetlands, and terrestrial ecology. For the past 21 years, Scott has been an 
environmental consultant and much of his practice has focused on evaluating potential 
impacts to wetlands and aquatic environments from proposed development projects for 
a broad array o f public and private sector c lients, inc luding the National Park Service, 
u.s. Forest Service, U.S. Coast Guard. U.S. Navy, state departments of transportation, 
slate na tural resource management agenc ies, and others. Mr. Luchessa is an expert on 
federal Clean Water Act regulation o f wetlands and o ther Waters of the U.S. Scott has 
evaluated potential impacts to wetlands a nd water q uality for a number of NEP A 
environmental impact sta tements and environmental assessments o f proposed 
development activities involving estuaries in Oregon, Washington, and e lsewhere in the 
Pacific Northwest. California, and Alaska. In addition, Mr. Luchessa has been a lead or 
contributing author or technical reviewer on the preparation o f many biological 
evaluations and bio logical assessments fBAs} examining potential impacts o f proposed 
aquaculture operations on federally-listed threatened and endangered species a nd 
essential fish habitat needed to comply with the consulta tion requirements of the 
Endangered Species Act and Magnuson-Stevens. Scott was a contributor on 
programmatic BAs of Nationwide Permit 48 (Shellfish Aquaculture} prepared on behalf o f 
the U.S. Army Corps o f Engineers in California, Oregon, and Washington in consulta tion 
with the National Marine Fi.sheries Service. He is a recognized leader in wetland ecology 
in the Pacific Northwest and has co-authored publications analyzing the use o f w etland 
mitigation banks and identification o f the characteristics o f peatlands in western 
Washington. He has designed and implemented compensatory wetland mitigation 
plans for p rojects that have unavoidable adverse impacts to estuarine and freshwater 
wetlands. More detailed descriptions o f selected examples of his experience within 
these areas can be found below. 

Wetland Delineation 

Mr. Luchessa has identified and delineated hundreds of wetlands using numerous 
delineation methods, including the U.S. Army Corps o f Engineers 1987 Wetland 
Delineation Manual a nd various regional supplements that have been adopted 
between 2007 and 2010; the 1989 Unified Federal Wetland Delineation Manual; the 
U.S. Fish and Wild life Services' definition of wetlands; a nd the 1997 Washington 
Wetlands Identification and Delineation Manual. He has applied these delineation 
methods all across the western United States, including in California, Washington. 
Alaska, Oregon, and Montana. 

Hydrologic Monitoring Plans 

€HVIRON 
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Scott Luchessa, MS 

Scott has designed hydrologic monitoring plans using nelwOfks of shallow 
groundwater monitoring wells and d irect observations of indicators of wetland 
hydrology to both demonstrate presence or absence of wetlands, document 
successful creation or restora tion of wetland hydrology as port of compensatory 
wetland mitigation (creation or restoration) projects. and assess impacts to wetland 
hydrology from development projects. 

Wetland Mitigation Pions. Specifications, a nd Cost Estimates 

Scott has successfully managed o number of compensatory wetland mitigation 
design projects, including enhancement. restoration. and creation for clients whose 
development projects had unavoidable adverse impacts to wetlands. He has 
designed and implemented compensatory mitigation pions, speciticotions, and cost 
estimates in collaboration with project teams a nd successfully advocated and 
negotiated with agency personnel to develop plans that comply with regulatory 
requirements and meet client needs. 

Permitting 

Mr. Luchessa has successfully led numerous clients through the increasingly complex 
and constantly cha nging regulatory processes required to comply with federal. stole, 
and local government lows, rules, and regulations. In addition to obtaining various 
permits and ap provals needed to implement proposed projects, he has a lso acted 
to ensure client complied with applicable permitting obligations. 

• Directed and prepared biological assessment (BA) and Section 404(b)( l ) 
Alternatives Analyses for numerous water-dependent projects. 

• Prepared restoration and mitigation pions. specifications a nd cost estimates. 

• Prepared restoration a nd mitigation monitoring p io ns, conducted quantitative 
monitoring. and prepared monitoring reports to document compliance a nd 
ecological success of restora tion a nd compensatory mitigation projects with 
specified performance standards. 

Construction Oversight 

Construction oversight by the mitigation specialist is a critical element to successful 
project completion. Scott has provided this important function to ensure projects are 
property implemented os designed so that they ore both compliant with permit 
requirements and ecological successful. 

NEPA 

Mr. Luchessa has been a technical lead and project manager on numerous 
environmental assessments and environmental impact review/sta tement projects 
completed in compliance with the Notional Environmental Policy Act (NEPA). Some 
selected examples of his NEPA experience are identified as follows. 

• Notional Pork Service. Denali Notional Pork, Grovel Acquisition Plan, Wetland 
Delineation, Denali, Alaska-Delineated wetlands throughout Denali pork corridor 
a t 11 sites. Prepared o jurisdictional wetland delineation report that assessed 
potential impacts from g rovel mining operations on wetlands, identified wetland 
functional values, and evaluated potential wetland mitigation opportunities and 
constraints. Work was completed in support of a 1 0-yeor grovel acquisition pla n 
NEPA Enviro nmental Assessment. 

2 
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Scott Luchessa, MS 

• USDA, Forest SeiVice. Dog Creek Bridge to Coffman Cove EA. Prince of Wales 
Island. Alaska- Managed and provided senior technical oversight of natural 
resourc e investigations conduc ted to support and completed on environmental 
assessment to comply w ith NEPA, ESA, and o ther sto le and federal lows a nd 
regulations. Prepared a biological assessment of the potential effects of the 
proposed project to listed threatened and endangered species. including Steller 
sea lion, Humpback whale, as well as Forest SeiVice sensitive plants and animals 
to fulfill the consultation requirements of ESA. 

• Imperial County and Imperial County Air Pollution Control District, Imperial 
County, CA-co-authored a declaration submitted to the Sacramento Superior 
Court extending a stay of the Imperial Irrigation District's Quantification 
Settlement Agreement for transfer conseiVed water from the Salton Sea to the 
San Diego water Authority and others on the grounds tha t aclual impacts 
stipulated in the CEQA EIR/EIS documents to biological resources ore greater 
than those projected. The declaration provided a comparison of the current 
obseiVed elevation and salinity levels w ith the EIR/EIS projected baseline levels 
and project impact analysis to determine if the water transfers hove led to a 
reduction in the Salton Sea elevation and salinity increases beyond thai 
projected, Which may be in violation of the mitigation measures and State Wa ter 
Resources Control Board orders. 

• Port of Seattle, Sea-Toe lntemotionol Airport Moster Plan Update EIS. SeaTac. 
Washington- Prepared multiple sections for the NEPA/SEPA EIS for the 
controversial Port of Seattle, Sea-Toe International Airport Third Runway project. 
lead author on the fisheries and biotic communities, water quality sec tion. the 
water quality subsection of the human health section. and the flood plains 
section responsible for idenfitying existing conditions, potential impacts, and 
appropriate mitigating measures. Calculated sediment loading for existing and 
proposed conditions using the Revised Universal Soil loss Equation. The EIS 
successfully withstood substantial scrutiny and protracted legal challenges a nd 
the project has now been completed. 

PROFESSIONAl Af f iliATIONS & ACTIVITIES 

Member. Society of Wetland Scientists 

Member, Ecological Society of America 

SElECTED PUBLICA liONS 

luchesso, S. 2010. Using wetland c reation. restora tion, a nd preseiVotion for developing 
carbon offsets in wetlands. Notional Wetlands Newsletter 32(4) :12- 17,23 

Kulzer, l.. S. luchessa, S. Cooke, R. Errington, and F. Weinmann. 2001. Characteristics of 
the low-Elevation Sphagnum-Dominated Peatlands of Western Washington: A 
Community Profile. Part 1: Physical. Chemical and Vegetation Characteristics. 
f unded in port by o grant from the U.S. Environmental Protection Agency, Region X. 
Seattle. WA. 

Castelle. A.J.. S.A. l uchesso. c. Conolly. M. Emers. E.D. Metz. S. Meyer. and M. Wilter, 
1992. Wetlands Mitigation Banking. Washington State Department of Ecology, 
Publication No. 92-12. Olympia. 
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Scott Luchesso, MS 

Luchesso. S.A .. 1990. Soluble Reactive Phosphorus Concentrations in the Upper Clark 
Fork River. Montano: A Study of the Contributions from Two Nonpoinl Sources of 
Sediment. Masters thesis. University of Montano. Missoula. MT. 

Luchesso. S.A .. and R.P. Kromer. 1989. Natural Lorge Woody Debris Loading for Selected 
Jrd and 4th Order Streams in the Lola and Billerroot Notional Forests. Pages 4-35 in Y. 
VodeboncoeUf. S.A. Luchesso. and R.P. Kromer. editors. fisheries Habitat and 
Aquatic Environment Monitoring Report: Billerroot, Deetfodge and Lola Notional 
Forests 1987 and 1968. U.S. Deportment of Agriculture, Forest Service, Missoula. 
Montano. 

Hastings. S.J .. S.A.luchesso, W.C. Oechet. and J.D. Tenhunen, 1989. Standing Biomass 
and Production in Water Drainages of the Foothills of the Phntip Mountains, Alaska. 
Holorctic Ecology. 12:304-311. 
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EXHIBIT 4 
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Cattle ranches surrounding the Drakes Estero watershed 
Source: FSA 2013 
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• 

Typical eelgrass densities at Drakes Bay Oyster Company Surrounding Bed 4 in Drakes Estero 
(Source: K. Lunny, pers. comrn. 2013) 



Case4:12-cv-06134-YGR Document80 FiledOl/16/13 Pagel of 102 

Amber D. Abbasi [CSBN 240956] 
CAUS£ OF ACTION 

2 1919 Pennsylvania Ave. NW, Suite 650 
Washington, D.C. 20006 

3 Phone: 202.499.4232 
Fax: 202.300.5842 

4 E-mail: amber.abbasi@causeofaction.org 

5 S. Wayne Rosenbaum [CSBN 182456] 
Ryan Watennan [CSBN 229485] 

6 STOEL RNES LLP 
12255 El Camino Real, Suite 100 

7 San Diego, CA 92130 
Phone: 858.794.4100 

8 Fax: 858.794.4101 
Email: swrosenbaum@stoel.com; rrwatennan@stoel.com 

9 

10 

II 

12 

13 

Counsel list continues on next page 

Attorneys for Plaintiffs DRAKES BAY OYSTER COMPANY and KEVIN LUNNY 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 

OAKLAND DIVISION 

DRAKES BAY OYSTER COMPANY, Case No. 12-cv-06 134-YGR 
14 17171 Sir Francis Drake Blvd 

Inverness, CA 94937, and REBUTTAL DECLARATION OF KEVIN 
LUNNY IN SUPPORT OF MOTION FOR 
PRELIMINARY INJUNCTION 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

KEVIN LUNNY, 
17171 Sir Francis Drake Blvd 
Inverness, CA 94937 

Plaintiffs, 

v. 

KENNETH L. SALAZAR, 
in his official capacity as Secretary, U.S. 
Depanment of the Interior, 
1849 C Street, NW, Washington, D.C., 20240; 
U.S. DEPARTMENT OF THE INTERIOR 
1849 C Street, NW, Washington, D.C., 20240; 
U.S. NATIONAL PARK SERVICE 
1849 C Street, NW, Washington, D.C. 20240; 
and JONATHAN JARVIS, 
in his official capacity as Director, U.S. 
National Park Service, 
1849 C Street, NW, Washington, D.C. 20240. 

Defendants. 

Date: January 25, 2013 

Time: 2:00p.m. 

Court: Oakland Courthouse 5 - 2nd Floor 

S·ron RIVES LLP LUNNY REBUTTAL DEC. ISO MOTION 
FOR PRELIM. INJ., 12-CV-06134 YOR 

ATTOIIN l U A l' l4W 

$ A.)< DUJCO 

7323S059.2 0099880·00878 



2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
STOEL RIVES LLP 

Affi).NI YJ A t LAW 
$AJf 01~o() 

case4:12-cv-06134-YGR Document80 Filed01116/13 Page2 of 102 

Counsel List Continued 

John Briscoe (CSBN 53223] 
Lawrence S. Bazel [CSBN 114641] 
Peter S. Prows [CSBN 257819] 
BRISCO£ I VESTER & BAZ£L LLP 

155 Sansome Street, Suite 700 
San Francisco, CA 94104 
Phone: 415.402.2700 
Fax: 415.398.5630 
E-mail: ~ri~coe@briscoelaw.net; lbazel@briscoelaw.net; 
pprowS@brtscoeTaw.net 

Zachary Walton [CSBN 181041) 
SSL LA \\1 FIRM Lt.P 
575 Market Street, Suite 2700 
San Francisco, CA 941 05 
Phone: 415.243.2685 
Email: :z;ack@ssllawfirm.com 

73238059.2 0099880.00878 

LUNNY REBUTTAL DEC. ISO MOTION 
FOR PRELIM. lNJ ., 12-CV -06I34 YOR 



Case4:12-cv-06134-YGR Document80 Filed01116/13 Page3 of 102 

I I, Kevin Lunny, declare as follows: 

2 I. I am an owner and the President of the Drakes Bay Oyster Company (DBOC). 

3 have reviewed Defendants' Opposition to the Motion for Preliminary Injunction, and the 

4 declarations of Cicely Muldoon, Brannon Ketcham, and Thomas Baty. The following facts are 

5 based on my own personal knowledge and, if called as a witness, I could and would testify 

6 competently thereto. 

7 I. 

8 

REBUTTAL TO DECLARATION OF CICEL Y MULDOON 

2. Ms. Muldoon assens that that the public interest will be harmed through granting 

9 of the motion for preliminary injunction in pan because "[n]ow that Drakes Estero has attained full 

10 wilderness status, the American public can enjoy the only marine wilderness on the West Coast 

II outside of Alaska," and the "wilderness in Drakes Estero is unique because it is easily accessible 

12 to the millions of visitors who come to the Bay Area every year." Muldoon Dec. D. 64-1 ~1!4-5. 

13 Ms. Muldoon's statements are inaccurate because two waters in Point Reyes National Seashore 

14 (PRNS}-- Limantour Estero and Abbotts Lagoon- were accorded full wilderness·status in 1999. 

15 Attached as Exhibit I is a true and correct copy of National Park Service Federal Register Notice, 

16 dated November 18, 1999,64 FR 63057 (Nov. 18, 1999); see also Muldoon Dec. D. 64-1 1 13 

17 (referencing these wilderness designations). Furthermore, Ms. Muldoon admits that Limantour 

18 and Abbotts Lagoon receive documented visitation that exceeds 50,000 people annually. Muldoon 

19 Dec. D. 64-1 1 23. Accordingly, the visiting public is not being deprived of experiencing 

20 "wilderness" in PRNS, with or without Drakes Estero. 

21 3. Ms. Muldoon also fails to note that as "potential wilderness," Drakes Estero has 

22 been managed as "wilderness" since l 976 in every way except for the pre-existing use evinced by 

23 the oyster farm. Notably, Ms. Muldoon does not attest to any public uses that are presently not 

24 allowed due to DBOC's operations that would be allowed under a "wilderness" designation. 

25 Muldoon Dec. D. 64-1 , 4-5. 

26 4. It is imponant to note that the DBOC onshore faci lities are within the pastoral 

27 zone in Point Reyes National Seashore. Accordingly, DBOC is part of"the ranches within the 

28 pastoral zone" that "tel ls pan of the Point Reyes story .... " Muldoon Dec. D. 64-1 1 8. 
STOI!L RIVE$ LlP 
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I 5. In her description of the interpretative services offered by the National Park 

2 Service (NPS) and its partners at Point Reyes National Seashore, Ms. Muldoon does not contest 

3 that DBOC "is the only farm of any ki nd that is open to the visiting public within the PRNS." 

4 Compare Muldoon Dec. D. 64-1 ~~ 9-14 with Lunny Dec. D. 381{82. Furthermore, while Ms. 

5 Muldoon asserts that NPS staff provide "walks and talks" on a wide range of subjects including 

6 "the history of ranching at Point Reyes," she does not attest that the NPS provides any of the 

7 following interpretative services that DBOC provides, including the ongoing role of PRNS ranches 

8 in the "working landscape" idea that PRNS was founded upon, marine biology and oyster 

9 cultivation at the only shellfish hatchery in the Bay Area, the only oyster cannery in California, 

10 and the long history and practice of aquaculture in Drakes Estero generally. Compare Muldoon 

II Dec. D. 64-1 ~ II with Lunny Dec. D. 38 Cj 80-85. 

12 6. DBOC interpretative staff are professionally trained. DBOC manager, Ginny 

13 Cummings, is in charge of interpretation at DBOC. Ms·. Cummings has a B.A. in Education from 

14 St. Mary's College and worked as an interpretative ranger at PRNS for a period of time. 

IS 7. In 2007, DBOC and the California Coastal Commission (CCC) entered into a 

16 consensual Consent Cease and Desist Order, No. CCC-07-CD-11 (Consent Order). Attached 

17 hereto as Exhibit 2 is a true and correct copy of the Consent Order and accompanying staff report, 

18 dated December 12, 2007. 

19 8. The Consent Order was designed to address matters from a previous CCC Cease 

20 and Desist Order that bad been entered against the Johnson Oyster Company (JOC) in 2003, as 

21 well as to address development activities and cover DBOC's operations with the first Coastal 

22 Development Permit (COP) ever issued by the CCC for aquaculture operations in Drakes Estero. 

23 The fact of the matter is that for nearly the entire history of aquaculture in Drakes Estero the CCC 

24 has not been involved as a permitting agency. 

25 9. In the Consent Order, CCC staff acknowledged that "due to the scientific, 

26 procedural, and legal complexities of this matter, Commission staff does not expect that (COP) 

27 permit application to be filed for many months." Exhibit 2 at 4. 

28 
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I 0. DBOC has had a pending COP application before the CCC since August 20, 2008. 

2 At one point, CCC staff were planning to bring DBOC's COP application to the full Commission 

3 for its consideration at the Commission's December 2009 hearing. I believe that there are two 

4 reasons why DBOC's COP application has still not been heard by the Commission: first, 011 

5 January 19,2010, DBOC requested that the CCC conform DBOC's COP application to the 

6 requirements of Public Resources Code § 304 11 (a), which prohibits the CCC from establishing or 

7 imposing any controls with respect to the establishment or control of wildlife and fishery 

8 management programs that duplicate or exceed regulatory cont rols established by the Califomia 

9 Department of Fish and Game (CDFG) and California Fish and Game Commission (CFGC); and 

10 second, the CCC's discretionary decision to stay action on DBOC's COP application during NPS's 

11 preparation of an Environmental Impact Statement, which began in mid-20 10. 

12 11 . DBOC has contested the basis for the CCC' s Notice of Intent to Commence Cease 

13 and Desist and Restoration Order Proceedings, dated October 24, 2012. Attached as Exhibit 3 is a 

14 true and correct copy of a letter from Ryan Waterman ofStoel Rives LLP to Nancy Cave, CCC, 

15 dated October 24, 2012, explaining why the CCC lacks a sufficient basis to pursue such 

16 proceedings. DBOC is currently working with CCC staff to resolve their disagreements in a 

17 consensual fashion. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

12. After I received the November 16,2010, letter from the U.S. Army Corps of 

Engineers (ACOE) described in Ms. Muldoon 's declaration (Muldoon Dec. D. 64-1 t 29), I cal led 

the pennitting staff at the ACOE to begin the application process for DBOC's aquaculture 

operations. l was told at that time by permitting staff to wait to make my application until after the 

Final Environmental Impact Statement (FEIS) was complete. 

13. A search of the Environmental Protection Agency's (EPA) online database at 

hnp://yosemite.epa.gov/oeca/webeis.osf/AdvScarch?OpenForm, on January 14, 2013, revealed 

that the NPS has never submitted a copy of the FE IS to EPA. Accordingly, EPA has not published 

a notice of availability in the Federal Register and the required thirty day public notice and 

comment period has not transpired. 40 C.F.R. § 1506.10(a), (b)(2). Accordingly, I am under the 

STOilL RIVI!S l,.LP 
LUNNY REBUTTAL DEC. ISO MOTION 

FOR PRELIM. INJ., 12-CV-06134 YGR 
Ano.,.ni lot LA.w 

l Aif OIIICO 
-3· 

7l2l80S9.2 0099a&0.00871 



Case4:12-cv-06134-YGR Document80 FiledOl/16/13 Page6 of 102 

impression that the FEIS is not yet complete and that it would be inappropriate for me 10 seek to 

2 apply for an Army Corps of Engineers permit at this time. 

3 14. Ms. Muldoon is wrong to assert that "DBOC's operation is not part of the 

4 Seashore's pastoral zone .... " Muldoon Dec. D. 64-1 ~ 30. Attached as Exhibit 4 is a true and 

5 correct copy of select portions of the General Management Plan in effect for Point Reyes National 

6 Seashore, dated September 1980. DBOC's onshore operations covered by the 1972 Reservation of 

7 Use and Occupancy (RUO) and 2008 Special Use Permit are within the pastoral zone, and are 

8 covered with an overlying "Oyster Farm" special use designation. Exhibit 4 at I 0- 11 . Even if 

9 DBOC's onshore operations are not classified as being in the "pastoral zone," that area continues 

I 0 to be in the "Oyster Farm" special use zone under the 1980 General Management Plan, which 

II remains in effect. The area encompassed by DBOC's onshore operations was not part of the 

12 "wilderness" designation made by the NPS Federal Register notice on December4, 2012 (77 FR 

13 71826). 

14 15. The June 18, 2004, letter from PRNS Superintendant Don Neubacher to Robert 

15 Treanor, Executive Director of the CFGC, explicitly recognizes the State's right to lease the State 

16 water bottoms in Drakes Estero. Declaration of Barbara Goodyear (Goodyear Dec.) D. 75-8 Ex. 

17 45 at 2. In fact, Mr. Neubacher argued that the State should only extend a temporary lease for the 

18 State water bottoms to DBOC's predecessor, JOC, to allow JOC to show progress in complying 

19 with orders from the CCC, County of Marin, and NPS. ld. Me. Neubacher's letter did not claim 

20 that the State lacked jurisdiction to lease the State water bottoms in the first instance. 

21 16. In her discussion of CDFG correspondence, Ms. Muldoon pointedly ignores the 

22 most recent communication from CDFG to the Department of the Interior. Muldoon Dec. D. 64-1 

23 ~~ 51, 53. Attached as Exhibit 5 is a true and correct copy of a letter from CDFG Director 

24 Charlton Bonham to Ms. Muldoon, dated October 10,2012. In his letter, Director Bonham writes, 

25 "Correspondence between our agencies shortly after the conveyance strongly suggests that our 

26 agencies then believed that the State's reservation of fishing rights included the right to lease the 

27 bottom lands at Drakes Estero indefinitely for shellfish cultivation." 

28 
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1 17. Ms. Muldoon mischaracterizes the outcome of the April 12, 2012 and December 

2 12,2012, CFCG hearings. Muldoon Dec. D. 64-1 ~1 56, 58. 

3 18. At the April 12, 2012, hearing, the CFGC dctennined that it need not adopt a 

4 resolution because its issuance of State water bottom leases for a twenty-five year period in 1979 

5 and 2004 demonstrated that it had such jurisdiction to do so. Instead, the CFGC directed its 

6 Executive Director Sonke Mastrup to write a letter to Secretary Salazar conftrmiog its jurisdiction 

7 over the State water bottom leases. ln CFGC Executive Director Sonke Mastrup's letter to 

8 Secretary of the !nterior Salazar, Mr. Mastrup writes, "[t)he Commission, in the proper exercise of 

9 its jurisdiction, ... has clearly authorized the shellfish cultivation in Drakes Estero through at least 

10 2029 through the lease granted to the Drakes Bay Oyster Company." Goodyear Dec. D. 75-9 Ex. 

ll 46 at I. Ms. Muldoon was a carbon copy recipient of the letter. 

12 19. At the December 12, 2012, hearing, DBOC provided a report to the CFGC 

13 regarding the Secretary's decision and this litigation. DBOC made two requests to the CFGC. 

14 First, to consider amending its state water bottom leases, and second, to confirm DBOC's 

IS interpretation that its state water bottom leases continue in effect. In response, the Commission's 

16 counsel stated that the Commission would take "no action" because it had been threatened by 

17 litigation. DBOC has not threatened the CFGC with litigation. Neither the CFGC nor the CDFG 

18 have communicated thatDBOC's state water bottom leases are no longer in effect. 

19 II. REBUTTAL TO DECLARATION OF BRANNON KETCHAM 

20 20. Mr. Ketcham purports to be "very familiar with DBOC's operations," however, he 

21 has never asked any questions ofDBOC staff about our operations, and never toured DBOC's 

22 onshore or off-shore operations with DBOC staff. Ketcham Dec. D. 64-2 1 2. In my opinion, it is 

23 impossible for Mr. Ketcham to be "very familiar with DBOC's operations" without first-hand 

24 knowledge of how those operations are conducted. 

25 

26 

27 

28 
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2 1. It is inappropriate to describe Estero de Limantour as being part of Drakes Estero 

for purposes of analyzing DBOC. Four bays in Drakes Estero are directly related to DBOC's 

aquaculture activities, including Home Bay, Schooner Bay, Creamery Bay, and Barries Bay. See 

Exhibit 1, Final Environmental Impact Statement (FEIS) Fig. ES-2. The mouth of Estero de 
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Limantour is approllimately one mile from DBOC's nearest oyster beds, and is also separated from 

2 Home Bay, Schooner Bay, Creamery Bay, and Barries Bay by an outlet to the Pacific Ocean. See 

3 E"hibit I, FEIS Fig. ES-1. Accordingly, I will refer to Drakes Estero (which includes Home Bay, 

4 Schooner Bay, Creamery Bay, and Barries Bay) and Estero de Limantour separately. 

5 22. Mr. Ketcham's statement that "upland pollutant sources are not perceived as a 

6 problem within the [Drakes Estero) watershed" contradicts the FEIS, which notes that "inputs 

7 from upstream sources originating from the cattle ranches intermittently affect the pathogen levels 

8 in the upper bays of Drakes Estero." Compare Ketcham Dec. D. 64-2 ~ 5 with Goodyear Dec. Ex. 

9 3 at 427. 

10 23. Drakes Estero differs from Estero de Limantour in that Drakes Estero is entirely 

11 surrounded by cattle operations that occur in the pastoral zone. 

12 24. Cattle have direct access to approximately 50 percent of the Drakes Estero 

13 shoreline. Stormwater runoff affected by livestock from the entire Drakes Estero watershed within 

14 the pastoral zone has access to Drakes Estero regardless of whether or not livestock have direct 

15 access to the Drakes Estero shoreline. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

25. Mr. Ketcham claims that "high flushing rates have even allowed the California 

Department of Public Health ("CDPH") to characterize some growing areas in Drakes Estero as 

fully approved (not subject to regular rainfall closure) (CDPH 2012)." In fact, only one growing 

area out of the nearly forty growing areas in Drakes Estero-Bed 17, which is the growing bed 

located closest to the mouth of Drakes Estero-is not subject to regular rainfall closure due to 

contamination from storm water runoff from the pastoral zone surrounding Drakes Estero. 

26. Mr. Ketcham's statement that "[a]ny water quality benefit from shellfish depends 

on shellfish growing practices within the Estero" is wrong. Ketcham Dec. D. 64-2 1 9. Oysters 

filter water and improve water quality regardless of growing practices, although their overall 

efficiency can be improved through various growing practices. Total water filtration is mainly a 

function of the number of oysters, not the oyster cultivation method used. Accordingly, it is 

irrelevant what percentage of oyster racks in Drakes Estero are in use--it is the total number of 

oysters that counts. 
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I 27. Mr. Ketcham criticizes DBOC for shellfish growing practices that he posits "are 

2 not conducted in a manner that appears to consider or maximize water quality conditions" in part 

3 based on use of only 47% of the oyster racks in Drakes Estero. Ketcham Dec. D. 64-2 ~ 11. Mr. 

4 Ketcham fails to note that the California Coastal Commission has denied DBOC permission to 

5 repair oyster racks so that they could remain in use, or be put back into use. 

6 28. Mr. Ketcham's unfamiliarity with DBOC's operations is demonstrated by his 

7 claim that "DBOC primarily uses the racks for younger, smaller oysters . . . . " Ketcham Dec. D. 

8 64-2 ~ 12. DBOC's oysters reach harvest size on the oyster racks before being removed from the 

9 racks for the "beach hardening" process. 

10 29. Mr. Ketcham's unfamiliarity with DBOC's operations is demonstrated by his 

II implication that the bottom bags in the southern-most growing areas of Drakes Estero are 

12 composed entirely of mature oysters. Ketcham Dec. D. 64-21 14. In fact, approximately 75 

13 percent of the bottom bags in the southern-most growing areas at any given time will be immature 

14 oysters. 

IS 30. Mr. Ketcham's unfamiliarity with DBOC's operations and the practice of 

16 aquaculture in Drakes Estero is demonstrated by his claim that "[t]he Manila clam is a recent 

17 introduction into DBOC's shellfish cultivation stock at Drakes Estero." Ketcham Dee. D. 64-2 1 

18 16. In fact, the Manila clam has been an approved cultured species by the State of California, and 

19 has been grown in Drakes Estero since 1993. Attached as Exhibit 6 is a true and correct copy of a 

20 letter from the California Fish and Game Commission to Mr. Kevin Lunny, dated April 14, 20 I 0, 

21 correcting a clerical error made at the October 8, 1993, Commiss ion hearing when the 

22 Commission approved the cultivation of Manila clams in Drakes Estero; pers. comms. with Tom 

23 and Mark Johnson, JOC's prior owners; pers. comm. with Jorge Mata, JOC employee. 

24 31. Mr. Ketcham's unfamiliarity with DBOC' s operations and the practice of 

25 aquaculture in Drakes Estero is demonstrated by his claim that "bags used in their 2009 Manila 

26 clam planting were heavily damaged by crabs." Ketcham Dec. D. 64-2 ~ 17. In 2009, clams 

27 growing inside the bags were heavily damaged by crabs, not the bags themselves. Crab larvae set 

28 inside the clam bags and began to grow. The crabs grew larger than the holes in the mesh bags 
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and could not escape. The crabs' only food source was the clams, wltich heavily damaged the 

2 clams. This is a common problem in clam cultivation. Crabs cannot and do not damage the bags 

3 as suggested by Mr. Ketcham. Accordingly, there is no risk of Manila clams being introduced to 

4 the environment in the manner in which Mr. Ketcham suggests. 

5 32. Mr. Ketcham's unfamiliarity with the Marin County Environmental Health 

6 Services and the California Department of Public Health, Drinking Water Branch, which are the 

7 two agencies responsible for DBOC's septic system and public water system, respectively, is 

8 demonstrated by his claim that "NPS will only require that DBOC pump out of[sic] the septic 

9 tanks and conduct an inspection of the septic system and well with the NPS prior to closeout.'· 

10 Ketcham Dec. D. 64-2 , 19. The NPS is neither the owner nor the regulatory authority in charge 

II of the septic and drinking water system. Accordingly, my estimate of the costs and time necessary 

12 to address DBOC's responsibilities to the appropriate regulatory authorities are valid. 

13 33. Mr. Ketcham does not dispute my statement that, "[r]emoval of onshore personal 

14 property will likely require federal, state, and local agency permitting that will prevent DBOC 

15 from taking action until such permits are obtained." Compare Ketcham Dec. D. 64-2 1 20 with 

16 Lunny Dec. D. 38 ~ 49. 

17 34. Mr. Ketcham' s unfamiliarity with DBOC's operations and the practice of 

18 aquaculture in Drakes Estero is demonstrated by his claim that I overestimated the time necessary 

19 to remove existing oysters and clams, and the oyster racks in Drakes Estero. Ketcham Dec. D. 64-

20 2 22-25. In fact, Mr. Ketcham does not attest that he has personal experience with the practical 

21 realities of working on Drakes Estero, including tides, winds, daylight, and weather. As noted 

22 above, Mr. Ketcham has no personal experience with DBOC's operations. See para. 20, above. 

23 35. In my estimate of board feet of lumber in the oyster racks in Drakes Estero (Lunny 

24 Dec. D. 38 58), I took into account the condition of the racks in Drakes Estero. Accordingly, my 

25 estimate of total board feet of lumber to be removed from Drakes Estero is accurate, as is the time 

26 necessary to remove the oyster racks. 

27 36. Mr. Ketcham claims that my time estimate is wrong because it "is based on the 

28 fau lty assumption that [DBOC] can only use a single work team. Use of multiple (three or four) 
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teams, and additional boats and barges is an option available to Mr. Lunny." ld. ~ 24. My time 

2 estimate accurately describes DBOC's capability to remove existing oysters and clams, and the 

3 oyster racks in Drakes Estero, with the equipment and personnel available to it and permitted by 

4 the NPS order I received on November 29,2012 (Goodyear Dec. D. 65-2 Ex. 2). As Mr. Ketcham 

5 notes, NPS bas not given express written consent to DBOC to use any equipment beyond that 

6 already in its possession. 

7 37. My estimate assumed that DBOC's two crews would be working at one time, one 

8 crew removing oysters and clams, and another crew removing the oyster racks. 

9 38. A crew using comparable equipment to what DBOC uses could remove 

I 0 approximately I 00,000 oysters or clams per day. Accordingly, my declaration serves as an 

II accurate measuring tool for how quickly oysters and clams could be removed from Drakes Estero. 

12 There are approximately 20 million oysters and 2 million clams in Drakes Estero, which will take 

13 220 work days to remove. DBOC staff could supervise a maximum of two add itional crews 

14 working in Drakes Estero. Accordingly, ifNPS authorized the use of two additional crews, boats, 

15 and barges, and DBOC dedicated both its existing crews on oyster and clam removal alone, DBOC 

16 could remove the remaining oysters and clams from Drakes Estero in approximately 55 days. 

17 39. Mr. Ketcham does not dispute that dismantling the oyster racks could not proceed 

18 until oyster are removed from the racks that they are located upon. 

19 40, In my declaration, l estimated that DBOC could dismantle oyster racks in Drakes 

20 Estero an average three days of work per week, and only two days of work per week during winter 

21 months between December I and February 28. Lunny Dec. D. 38 ~59. Mr. Ketcham's contention 

22 that DBOC removal activities could proceed "more than 2-3 days per week" focuses solely on 

23 tidal levels, and does not take into account wind, daylight, and weather conditions in Drakes 

24 Estero. Ketcham Dec. D. 64-2 ~ 23. Furthermore, Mr. Ketcham does not attest to having any 

25 personal experience upon which to base his conjecture. See paras. 20, 34, above. 

26 41. Mr. Ketcham does not dispute my estinnate that it will take a crew approximately 

27 three work days to remove an oyster rack. 

28 
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42. lfNPS authorized the use oftwo additional crews, boats, and barges, and DBOC 

2 dedicated both its existing crews on removing oyster racks, DBOC could remove the 95 oyster 

3 racks in approximately 72 work days over 167 calendar days, the ultimate duration of which wou ld 

4 depend on how much of the work would occur during winter conditions. 

5 43. Using the assumptions employed by Mr. Ketcham that DBOC would be allowed to 

6 use up to two additional crews and associated equ ipment (Ketcham Dec. D. 64-2 1 24), there is 

7 still no way that DBOC could complete the removal of its oysters and clams, and the oyster racks, 

8 within 90 days. Furthermore, my estimates do not include the time necessary to complete 

9 pennitting and agency coordination with relevant federal, state, and local regulatory agencies; time 

I 0 delays imposed by restrictions put into place by regulatory agencies to avoid potential impacts to 

II sensitive life stages of protected species, such as anadromous fish migration; or delays associated 

12 with the implementation of best management practices to reduce water quality impacts during 

13 removal. 

14 44. Mr. Ketcham claims that "the use of hydraulic cutters rather than an underwater 

15 chainsaw" could be used in the oyster rack removal process. Ketcham Dec. D. 64-2 ~ 25. I did 

16 not propose using an underwater chainsaw; I proposed using a chainsaw. Lunny Dec. D. 38 ~ 60. 

17 I am not aware of a hand-held hydraulic wood cutter that could be used to cut the posts and rails of 

18 the oyster racks into manageable units, which is the purpose for which a chainsaw would be 

19 employed. 

20 45. Assuming the use of best management practices as Mr. Ketcham suggests 

21 (Ketcham Dec. D. 64-2 ~ 25), such as use of silt curtains to minimize turbidity during oyster rack 

22 removal, will increase, not decrease, the time necessary to remove the oyster racks. For example, 

23 setting, maintaining, monitoring, and re-setting silt curtains is an additional work process that 

24 would need to be performed and was not included in my original time estimates. 

25 46. Mr. Ketcham mistakenly asserts that "[u]nder the terms of the RUO, if DBOC is 

26 unable to remove its racks and other personal property within the 90-day wind down period 

27 because it has failed to obtain the necessary penn its, NPS may remove the structures after that 

28 period and seek to recover the costs of removal. Goodyear Dec!. Ex. 8 at I 9, Ex. 2 at 2." 
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1 Ketcham Dec. D. 64-2 32. The RUO does not cover the state water bottoms in Drakes Estero 

2 where the oyster racks are located because it only covers the 1.5 acres of onshore area where 

3 DBOC's onshore operations arc located. Goodyear Dec. D. 71-4 Ex. 8 at "Exhibit D." 

4 47. Mr. Ketcham misconstrues the requirements ofDBOC's state water bottom leases. 

5 Ketcham Dec. D. 64-2 '137. In the leases, DBOC is the "Lessee," and the State of California 

6 acting by and through its Department of Fish and Game is the "Lessor." Goodyear Dec. D. 72-4 

7 Ex. 19 at I. Accordingly, it is the Department's obligation as the " Lessor'' to annually advise the 

8 California Fish and Game Commission of its best estimate of the probable eost of removal of the 

9 lease operation, not DBOC's obligation as the "Lessee." The Department has never asked DBOC 

I 0 to supply an estimate of the costs of removal. 

II ill. REBUTTALTODECLARATIONOFTHOMASBATY 

12 48. In his declaration, Mr. Baty does not attest to ever asking any questions of DBOC 

13 staff about DBOC's operations, or touring DBOC's onshore or off-shore operations with DBOC 

14 staff. I am unaware of any such interactions between Mr. Bary and DBOC staff. 

15 49. JOC, DBOC's predecessor, used aquaculture techniques that allowed for the 

16 deposition of substantial quantities of debris into the marine environment. When DBOC assumed 

17 operations from JOC in 2005, the problem associated with JOC's legacy marine debris was well-

18 known. 

19 50. Mr. Baty asserts that he has picked up "scores of DBOC's mesh bags, Styrofoam 

20 floats, and plastic milk crates." Baty Dec. D. 62-1 1f4. Both DBOC, and its predecessor JOC, 

21 used mesh bags and Styrofoam floats like those displayed in Exhibit 1 to the Baty Dec. Contrary 

22 to Mr. Baty's assertion, DBOC docs not use plastic milk crates in its offshore operations; I do not 

23 know if or how JOC used milk crates in its operations. 

24 51. JOC lost a significant amount of aquaculture-related debris into the marine 

25 environment, including black plastic spacer tubes and mesh bags, prior to onset of DBOC's 

26 operations. JOC lost this equ ipment through two aquaculture practices that DBOC has never 

27 employed, including ·'stake" culture and cutting oyster wires (on which the spacers are placed) 

28 over Drakes Estero. 
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52. When DBOC began operations, it designed its operations to prevent the release of 

2 black plastic spacer tubes and floating mesh bags into the marine environment. For example, 

3 spacers are not removed from the wire oyster "strings" until they are above the high t ide level and 

4 stored in containers for future use. This eliminates the risk of spacers accidentally entering tbe 

5 marine environment while oyster boats are still on the water in Drakes Estero. Also, DBOC does 

6 not utilize the "stake" oyster culture method previously employed by JOC, which is the method by 

7 which many thousands of black plastic spacers and plastic coffee can lids were lost into the marine 

8 environment. Finally, over time DBOC is phasing out the use of black plastic spacer tubes in 

9 favor of using french tube culture, which does not require the use of plastic spacer tubes. 

I 0 Furthermore, DBOC attaches all floating mesh bags with two ropes attached to the bags on 

II opposite ends of the bags, and the ropes are anchored with two separate anchors. This redundancy 

12 prevents accidental loss. 

13 53. DBOC's experience since 2005 has been very little to no loss of black plastic 

14 spacers, or mesh bags, through the course of its operations. 

IS 54. DBOC operates under a "zero loss" policy to prohibit the release of any 

16 aquaculture-related debris into the marine environment. This po licy means that DBOC staff is 

17 required to inspect ropes anchoring floating systems regularly, inspect connections to bags, inspect 

18 racks, and remove any loose lumber before it is released. Furthermore, DBOC investigates claims 

19 of accidental release of DBOC aquaculture material promptly. 

20 55. In 2005, DBOC agreed to regularly cleanup marine debris in Drakes Estero to 

21 account for JOC' s legacy marine debris. Since that time, DBOC staff have performed regular 

22 beach cleanups of all marine debris- not just legacy aquaculture debris-on a monthly basis. 

23 DBOC cleans the entire shoreline adjacent to the State water bottom leases. In the course of these 

24 cleanup activities, since 2005 DBOC has removed approximately 2.5 tons of marine debris from 

25 PRNS beaches (based on an estimate of an average of 50 pounds of marine debris per month over 

26 an eight year period). 

27 56. During DBOC beach cleanups, I often find black plastic spacers and coffee can 

28 lids that were last used in JOC's "stake" culture method in the mid- I 990s (and has never been 
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I used by DBOC). It is suspicious that Mr. Baty does not report finding plastic coffee lids in any of 

2 his beach walks, which were also lost in large numbers by JOC's aquaculture operation and are 

3 routinely found even now. 

4 57. Mr. Baty asserts that he has picked up DBOC debris on PRNS beaches over a 

5 multi-year period. Baty Dec. D. 62-1 ~~ 4-8. Without any knowledge ofDBOC's current 

6 operational practices, however, he has no basis upon which to assert that the debris he has found­

? all of which was also used by JOC--originated from DBOC's operations, or instead originated 

8 from JOC's operations. 

9 58. Attached as Exhibit 7 is a true and correct copy of a letter from Thomas Moore, 

10 former Marine Region Aquaculture Coordinator for the California Department ofFish and Game 

II to Nancy Cave, Northern California Enforcement Program Supervisor for the California Coastal 

12 Commission, dated October 3, 2012. Mr. Moore is the person most familiar with both JOC's and 

13 DBOC's operations because he supervised both aquaculture operations on behalf of CDFG prior to 

14 his retirement in 2009. /d. at I. In his letter, Mr. Moore explains that legacy debris from JOC's 

15 operations continue to be found because "[w)aves from storms, winds, and strong tidal currents all 

16 work to unearth buried materials and wash them ashore where they are continually found even 

17 today." /d. 

18 59. Since 2005, DBOC beach cleanup crews have noticed a decline in the amount of 

19 legacy aquaculture debris that they are recovering. It is my experience that the combination of 

20 DBOC's operational practices that prevent the release of aquaculture-related materials into the 

21 marine environment, combined with monthly beach cleanups by DBOC employees, is making a 

22 significant difference. in reducing the amount of overall marine debris in Drakes Estero. 

23 60. If DBOC no longer performs monthly beach cleanups, there will be a significant 

24 amount of marine debris, including legacy aquaculture debris, that will not be removed from the 

25 marine environment in Drakes Estero. 

26 61. Attached hereto as Exhibit 8 is a true and correct copy of a letter from Tom St 

27 Clair, Atkins Program Manager, to Dr. Ralph Morgenweck, dated May 7, 2012. 

28 
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IV. ffiREPARABLE HARM TO PLAINTIFFS 

2 62. In December 2004, DBOC purchased the oyster farm from JOC without 

3 knowledge that the NPS would claim it could not allow the farm to continue past 2012. At that 

4 time, the RUO for the onshore area and the two State water bottom leases for offshore cultivation 

5 of oysters were transferred to DBOC and l. DBOC's oyster process facilities are located within the 

6 RUOarea. 

7 63. The RUO states that, "[u)pon expiration of the reserved term, a special use permit 

8 may be issued for the continued occupancy of the property for the herein described purposes, 

9 provided however, that such permit will run concurrently with and will terminate upon the 

10 expiration of State water bottom allotments assigned to the Vendor. Any permit for continued use 

I I will be issued in accordance with National Park Service regulations in effect at the time the 

12 reservation expires." Lunny Dec. D. 38-1 "Exhibit C" f ll. 

13 64·. When DBOC purchased the oyster farm in December 2004, it was my 

14 understanding that the RUO provided that DBOC could apply for a Special Use Permit (SUP) at 

15 the end of the RUO, and NPS had the authority to issue DBOC a SUP with an expiration date later 

16 than November 30, 2012. I was unaware that NPS had taken the position in a 2004 Field 

17 Solicitor's Opinion that NPS believed that it lacked the authority to issue DBOC a new SUP at the 

18 end of the RUO term. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

65. Pursuant to authorization contained in NPS' s November 29, 2012, letter to myself 

and the terms of a stipulation dated Dec. 14, 2012, DBOC personnel have continued to harvest 

shellfish from the waters of Drakes Estero and transfer oyster spat from bags in the estero to oyster 

racks on the water bottom since November 30,2012, the date on which DBOC's existing SUP and 

RUO terminated. At no time before or after Dec. 4, 2012, when a ''Notice of Designation of 

Potential Wilderness as Wi lderness, Point Reyes National Seashore," was published in the Federal 

Register, has DBOC stopped farming oysters in Drakes Estero. 

66. Drakes Estero is a unique place. It is not possible for DBOC to relocate to another 

part of California with conditions that are as well suited for oyster farming. The loss of the ability 

to continue operating in Drakes Estero cannot be remedied by monetary damages. 
STOlL RIVES LtP LUNNY REB UTI AL DEC. ISO MOTION 

FOR PRELIM. INJ., 12-CV-06134 YGR 
A TffiJ.IO~~' AT LAW 

fAW O~f..GO 
- 14-

732380.!9.2 00998- 8 
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V. PRECAUTIONARY MEASURES TO ADDRESS INVASIVE SPECIES 

2 67. Didemnum vexil/um (D. Vex.) is an invasive species that attaches to hard 

3 substrates, like rock, and in some instances, oyster shell. 

4 68. D. Vex. occurs commonly along the West Coast, and is known to exist in San 

5 Francisco Bay, Tomales Bay, and Bodega Bay. D. Vex. was present in Drakes Estero prior to 

6 DBOC beginning operations. 

7 69. The water bottoms in Drakes Estero are composed of fine sediments, which is not 

8 the preferred habitat of D. Vex. Furthermore, in my experience working in aquaculture in Drakes 

9 Estero, I have not seen D. Vex. colonizing the fine sediments of Drakes Estero's water bottoms. 

10 

11 

12 2005. 

13 

70. 

71. 

72. 

D. Vex. has never been found colonizing eelgrass in Drakes Estero. 

The extent and distribution of D. Vex. in Drakes Estero has not changed since 

Accordingly, based on my experience working on Drakes Estero, I believe that 

14 there is a very low risk of proliferation of D. Vex. to eelgrass or the water bottoms of Drakes 

15 Estero. 

16 73. In DBOC's Manila clam culture, we mitigate against the potential risk of 

17 unintentional proliferation of Manila clams in Drakes Estero by ensuring that we only use mesh 

18 bags that are in good repair, and by only transferring Manila clams to mesh bags for placement in 

19 Drakes Estero when the clams themselves are larger in diameter than the holes in the mesh bags. 

20 74. When Manila clams are harvested, they are never handled or removed from their 

21 mesh bags over water. All processing of Manila clams, including removing them from their mesh 

22 bags, occurs above the high tide line in Drakes Estero. 

23 75. DBOC complies with CDFG (now CDFW) requirements to use only oyster seed 

24 and clam seed that is certified to be free of invasive species, provided by certified hatcheries. 

25 

26 

27 

28 
STOlL RIVIIS LLP 

ATml"-'"' AT L_,u r 

5AW011C.0 
- 15-

13238059.2 0099880.00l78 
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I I declare under penalty of perjury under the laws of the United States and the State of 

2 California that the foregoing is true and correct. 

3 xecuted this ~ day of January, 2013, in Inverness, California. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
Sl0£1. RIVI.S LLP 
AnoliU''I~ AT t.AIO' 

h.M Ott<IO 

-16-

73238059.2 0099180.00871 

LUNNY REBUTf AL DEC. ISO MOTION 
FOR PRELIM. INJ ., 12-CV-06134 YOR 
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63057 

Dated: November 9. 1999. 
Jobn J. RtJnotd•, 
kt!gi01tcal Dine tor. P~Aeifk W~sl Rt>SiDII. 
l~R Doc:. 99- 30111 Filed 11- 17-99; 8:45am) 
BIUJHO COOl 41\o,...7CiooU 

DEPARTMENT OF THE INTERIOR 

National Park Service 

Notice of Designation of Potential 
Wilderness as Wilderness, Point Reyes 
National Seashore 

AGENCY: National Park Service, Interior 
ACTION: Notice. 

Public Law 94-567, approved October 
20, t976, deslgooted 25,310 aeres in 
Poiat Reyes National Seashore as 
Wilderness, and further identified 8.003 
acres as potential wilderness additions 
in maps enlltled ""Wildern ess Plan. 
Poioc Reyes National Seashore", 
numbered 612- 90,000- B and dated 
September 1976. Th.,e maps sh ow ing 
the wilderness area and potential 
wilderness additions are on 6le at the 
headquarters of Poin t Reyes National 
Seashore, Point Reyes Station, 
California, 94956. 

Seetion 3 of Pub lic Law 94- 567 
provld~:d a process whereby potential 
wildcrnc:u additions within the Poin t 
Rcyc.s National Seashore would convert 
to desl&nated wlldc:rness upon 
publication in the Feden>l ReJ!Ister of a 
notice that all uses ofthe 1and, 
prohibited by the Wilderne55 Act (Pub. 
L. 88-577). bave ceased. 

The NatiOD21 Park Service has 
determIned that all Wilder-oess Act 
prohibuc:d activities on the following 
described designated potential 
witdemcss additions have. ceased . The 
lands are located in the Muddy Hollow, 
Abbotts J...agoon. and Um antour Area 
and ore described on map 6 12- 60, 189 . 
Such land5 are entirely in Federal 
ownership. Because such land s oow 
fu lly comply with congressional 
direction in Section 1 of Public Law 94-
567. th I• notice hereby effeets the 
change In status o f the land s in these 
areas to desi&nated wilderness, toto ling 
1,752 acres. more or Jess. The map 
lhowio& lhis change is on file a1 the 
he.adquarlers of Point Reyes Naliooal 
Sushorc. Point Reyes Station. 
California, 949S6. 

This notice hereby ch•nges the tol•l 
wilderness acrease within Point Reyes 
National Seashore 10 27,122 acres. The 
potential wilderness addhions 
remaioin& consisl of 6,251 more or less. 
The remaining potentia) wilderness 
areas wil1 remain as such u ntil aJJ u ses 
conflicting with the provisions of the 
Wilderness Act have ceased . 

Note that Congress in Public Law 99-
68, approved on July, 1935, designated 
that the wilderness area of Poinl Reyes 
Natjonal Seashore, to be known as the 
"Phillip Bunoo Wilderness." 

Dated: October 19. 1999. 
Robrr1 Stllnton, 
Director, Nntlottnl Pnrk Suvlct. 
(J'R Do<. 99 19179 Flied ll- 17- 99: 8:45 am] 
81L.UH0 COO!. 43t~l'Oo-P 

DEPARTMENT OF LABOR 

OHice of the Secretary 

Submission tor OMB Review; 
Comment Request 

NovcMbe:r 9. 1999. 
The O.panment of Labor (DOL) bas 

submitted the fotlowingpublic 
infonnalioo collcctioo requests (ICRs} to 
the Office of Management and Budget 
(OMB) for review and approval in 
-accordance with the Paperwork 
Reduetion Act of 1995 (Pub. L. 104-13. 
44 U.S.C. Chapter 35). A eopy of each 
!ndividuaiiCR, with applicable 
supporting documeLttotion. tnay be· 
obtained by coilin g the Department of 
Labor. To obtain documentation for 
BLS, ETA, PWOA, ond OASAM eon tact 
Karin Kurz ({202} 219- 5096 ext. 159 or 
by E-mail to Kurt-Karin®lol. gov). To 
obtain documeotaaion ror ESA. MSHA. 
OHSA. and VETS eon taet Darrio King 
({202}219-5096 ext. 151 or by F~Mail 
to King·Duria 411!ol. gov). 

Comments should be sent to Office of 
Information and Rc,ulatory Affairs, 
Attn: OMB Desk Offi<er for BLS, OM, 
ESA. ETA, MSHA. OSHA, PWBA, or 
VETS. Office ofManagemeot and 
Budget. Room 10235, Washington , DC 
20503 ({202} 395- 7316), within 30days 
from the date of th is publi<:ution in the 
F•dcrnl Regi ster. 

The OMB is particularly in lerested in 
comLncnts wh ich: 

• Evahnuc whether the proposed 
collection of information is necessary 
for the proper performance of the 
function' of the agency, i nclud ing 
whether lhe lnformallon will have 
practical utility~ 

• Evaluate: the accuracy of the 
agency's estimate of the burden of the 
proposed collection or information. 
ioeludiaa the volidity of the 
metbodolOSY and assumptions used; 

• Enhance ahe quality. utility, and 
clarily of the information to be 
oolleeted: and 

• Mioimit.e the burden of the­
co llec tio n orin formation on those who 
arc to respond , including 1hrough the 
use of appropriate :mtomated, 

lleinOnline .. 64 Ftd. Reg 6>057 1999 

electronic, mechanical. or other 
tecbaological eolleclion techniques or 
other forms of information technology. 
e.g .• pe:rrnittio& electronic subrnissioo of 
responses. 

A.gency:Occupalional Safety and 
Health Administration (OSHA). 

Titlt:: Shipyard Certification Records 
(29 CFR 1915.11 3(b)(l ) and 
1915.172(d)). 

OMB Numb<r: 128 1- 0220. 
Frequ ~ncy: On occasion; Quarterly; 

Annually. 
Affected Public: Business or other for­

profit; oot·for·profit Institut ions; Federal 
Go't·crnment; State, Local o r Tribal 
Government. 

Number of R<Spondtnrs: 900. 
Eslimated Time PerRespondenr:3 to 

20 minutes. 
TotaiB•rrl•n Houn:446!. 
Total Annudll:ed capilaV1tartup 

costs: SO. 
Total annudl cosu (opuall'ngl 

maintaining sylltms or purchasing 
services): SO. 

Description: The S tandard for 
shockles and hooks (29 CPR 
19 15.1 13(bXI)) req11 ires that oil b ooks 
for which no app licable nu nt1faeturer's 
recommcndatJon -s arc available 5h all be 
tested to twice their intended safe work 
load before they ore In itially put into 
use, and tb"t the eznployer shall 
maintain a cenlncation record. The 
standard for portable air receivers {29 
CFR 1915.172(d)}requires that portable, 
unfired pressure vessels. not built to tbc 
code requirements of 1915.172(a). shall 
be examined qua.rterly by a competent 
person and that they be subjected yearly 
to 3 hydrostatic pressure test or one and 
one-half times the working pressure of 
the vessels. A certification record o f 
these examinations and tests sht~Ll be 
maintained. 

The in fonnntion collection 
requirements contained in 29 CFR 
1915 .113(b)(i)and 29 CfR i 915.172(d ) 
(shipyard ccrtl neat ion records) ensures 
that employees properly inform 
employees abOtll the condition of 
shackles aod hooks. and portable air 
receivers and other unfired pressure 
vessels, in shipyards. The information 
colleclioo requirements also verify abat 
employen are to compliance with the 
standard. OSHA compliance officers 
may require employers to disclose the 
required cenlncatloo records at the time 
of an inspection. 
ln 1,.. Mills, 
lftfpar1mtwtnl Cltoi"QnCt Of/leu. 
[FR Doe. 99- 30120 Filed 11 - 17-99; S:45 arul 
BILLINO COOl 4$1~2f..M 
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STAUOf CALIFORNIA- THIIISOURCES ACE.SCY 

CALIFORNIA COASTAL COM MISSION 
>15 f REMONT, SUITE 1000 
SAN FRAI'OCISCO, CA 94 105· 1219 
VO!Cii (US) 9o.t· 5100 
r.AX ( U S) 9044 StOO 
TDO (415) S97· 58S; 

Item W6 
Staff: 
Staff Report: 
Hearing Date: 

AR.'-10t.0 SCHWAitztNI!OCU. Gorn~l 

Christine Chestnut-SF 
November 29, 2007 
December 12, 2007 

STAFF REPORT AND FINDINGS FOR CONSENT CEASE AND DESIST ORDER 

ORDER NUMBER: 

RELATED VIOLATION FILE: 

PROPERTY LOCATION: 

DESCRIPTION OF PROPERTY: 

PROPERTY OWNER: 

LESSEE/ENTITY SUBJECT 
TO THIS ORDER: 

REPRESENTATIVE: 

VIOLATION DESCRIPTION: 

CCC-07 -CD-11 

V-7-07-001 

The property, referred to as the Drake's Bay Oyster 
Company facil ity, is located within the Point Reyes 
National Seashore and consists of an onshore area 
located at 17171 Sir Francis Drake Blvd. in 
Inverness, Marin County and an offshore area in 
Drake's Estero (APN 109-13-017). (Exhibit 1) 

Approximately 3.7 acres onshore and approximately 
I 060 acres offshore, containing shellfish cultivation 
and processing equipment, commercial aquaculture 
facilities, and related business and residential 
buildings and associated development including 
septic systems. 

National Park Service, United States Department of 
the Interior 

Drake's Bay Oyster Company 

Kevin Lunny, owner/operator of Drake's Bay 
Oyster Company 

Unpermitted development consisting of offshore 
aquaculture operations, onshore processing and 
retail facilities, and related residential use. The 
unpermitted development acti~ities at issue include 
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Drake's Bay Oyster Company 
CCC-07 -CD-II 
Page 2 of34 

both the construction/installation of structures and 
the performanc<e of ongoing activities< 

SUBSTANTIVE FILE DOCUMENTS: I. Cease and Desist Order Fi le for CCC-07-CD-11 
2< Exhibits I through I 0 

CEQASTATUS: Exempt (CEQA Guidelines (CG) §§ 15060(c)(2)), 
and Categorically Exempt (CG §§ 15061(b)(2), 
15037, 15038,and 15321). 

I. SUMMARY OF STAFF RECOMMENDATION AND FINDINGS 

Staff recommends that the California Coastal Commission ("Commission") approve Consent 
Cease and Desist Order No. CCC-07-CD-11 ("Consent Order") to address unpermitted 
development at the Drake's Bay Oyster C<>mpany ("DBOC") facility located at 17171 Sir 
Francis Drake Blvd. in Inverness in Marin County, including the adjacent offshore area in 
Drake' s Estero ("property"). The property consists of approximately I 060 acres of offshore area 
in Drake's Estero and approximately 3.7 acres of onshore area immediately adjacent to Drake's 
Estero and is identified by the Marin County Assessor's Office as Assessor's Parcel Number 
109-13-017. 

Property Description 

The property is federally owned and located entirely within the Point Reyes National Seashore 
("PRNS"), which is part of the National Park system and managed by the National Park Service 
(NPS), a bureau of the United States Department of the Interior. PRNS, a popular visitor 
destination, was established in 1962 to "save and preserve (the area] , for purposes of public 
recreation, benefit, and inspiration." 1 The property was designated as potential wilderness under 
the Point Reyes Wi lderness Act of 1976.2 The variety of habitats and the unique geology of the 
park provide a home for at least forty-five percent of North American av ian species, almost 
eighteen percent of California's plant species, and thirty-eight threatened and endangered 
species.3 

The offshore portion of the property is located in Drake's Estero, a shallow tidal estuary located 
along the southern coast of the PRNS immediately north of Drake's Bay. Drake's Estero 
supports large areas of eelgrass (Zostera marina) ,4 which is habitat for many species of 
invertebrates and fish and important foraging habitat for many birds, such as black brant (Branta 
bernie/a nigricans). Drake's Estero has been designated a site of regional importance by the 

1 Pub. L. 87-657, Sept. 13,1962,76 Stat. 538 (16 U.S. C. 459c et seq.). 
2 Pub. L.. 94-544, Oct. J 8, 1976 and Pub. L. 94-567, Oct. 20, 1976 (16 U.S. C. 459c et seq). 
3 National Park Service website at h ttp:// www.nps.gov /pore/ naturesciencef index.htm Qast accessed 
on November 15, 2007). 
• Memorandum from Dr. john Dixon, Commission biologis~ dated September 11, 2007, at page 1 attached 
as Exhibit3b. 
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Western Hemisphere Shorebird Reserve Network.5 The eelgrass beds and other estuarine 
habitats of Drake's Estero have also been designated as Essential Fish Habitat/ Habitat Area of 
Particular Concern by the Pacific Fisheries Management Council.6 In addition to avian, fish, and 
invertebrate species, Drake's Estero is also home to one of the largest harbor seal populations in 
California. Collectively, the harbor seal colonies on the Point Reyes Coast represent 
approximately 20% of the California population, and of those colonies, Drake's Estero is one of 
the primary pupping sites. 7 

Throughout the world, eelgrass and other seagrass habitats are declining due to a number of 
factors, including physical disturbance.8 In an effort to protect the eelgrass beds in Drake's 
Estero, the proposed Consent Order will establish protocols for vehicle traffic in Drake's Estero 
(using established channels) to reduce the potential for resource impacts, and will preclude 
unpermitted development activities such as cultivation outside of current cultivation areas and 
the placement of additional structures in the Estero, which could displace eelgrass habitat 
Additional onshore and offshore protective measures include: 1) the establishment of harbor seal 
protected areas, 2) a production limit, 2) the requirement that all shellfish larvae and seed from 
outside sources be certified as free of pathogens, and 3) the requirements for the submittal of 
water quality information. 

Issuance of this Order under Coastal Act Section 30810, does not require that the Commission 
take a position, through this enforcement action, on whether resource impacts have occurred on 
the property or are occurring as a result of the development activities at issue. Rather, it is the 
intent of the proposed Consent Order to proactively address resource concerns, given the 
sensitivity of the area and the importance of the resources9• Accordingly, DBOC has agreed to 
the protective measures set forth in the Consent Order, which are designed to protect and reduce 
any potential impacts to sensitive resources and other coastal resources under the Coastal Act 
while DBOC seeks authorization from NPS and the Commission for the development currently 
located on the property and for any proposed new development. 

History of Use of the Property and Commission Action 

In 1972, NPS purchased approximately five acres of land along the banks of Drake's Estero, in 
the Point Reyes National Seashore, from the owner at that time, Johnson Oyster Company 
(''Johnson"), subject to the reservation of a right allowing Johnson to use approximately 1.5 acres 
of the land for "processing and selling ... oysters, seafood, and complimentary food items, the 
interpretation of oyster cultivation to the visiting public, and residential purposes reasonably 
incidental thereto". NPS then issued a Special Use Permit to Johnson for the use of an additional 
2.2 acres of land for the purpose of providing interpretive and visitor services "and for the 

s ld., at page 2. See also http:/ I www.nps.gov /pore/ parknews 1 newsreleases_20071111_oilspill_ 
coscobusan.htrn Qast accessed on November 29, 2007). 
6 Id. at 3 (citing http:/ fwww.pcounciJ.org/facts/habitat.pdf., last accessed November 29, 2007) .. 
7 ld. 
• Orth et al., A Global Crisis frr Stagrass Ecosystems, BioScience, Volume 56, Issue 12 (December 2006), at 
987. 
9 Dr. John Dixon Memorandum, September 11,2007. 
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operation and the utilization of tidelands for purposes related to the operation oft he oyster farm." 
DBOC, as successor in interest to Johnson, uses onshore areas for shellfish harvesting, 
processing, packaging, and retail faci lities, and for employee housing. Oysters and clams are 
cultivated in offshore areas located in Drake's Estero. Currently, DBOC is in the process of 
obtaining updated special use permits from NPS for onshore operations outside of the reservation 
of use area and including, for the first time, the offshore operations. 

In 2003, after Marin County requested that the Commission assume primary enforcement 
authority with regards to Coastal Act violations on the property, the Commission issued Cease 
and Desist Order No. CCC-03-CD-12 ("Johnson Order") to Johnson to address unpermitted 
development on the property. DBOC purchased the operation from Johnson in January of2005. 
At that time, DBOC agreed to accept responsibility for compliance with the Johnson Order, 
which includes a requirement for the submittal of a COP application for after-the-fact 
authorization of the unpermitted development on the onshore and offshore areas of the property 
at that time. 10 That application has been submitted, but, as of the date ·of this report, it is not 
complete. 

DBOC has not yet removed all of the unpermitted development that was the subject of the 
Johnson Order and has constructed additional development on the property without a COP since 
it took over the operation, subsequent to the Commission's issuance of the Johnson Order. 
Therefore, under the Consent Order, DBOC has agreed to submit a COP appl ication to the 
Commission for all onshore and offshore development on the property that requires a permit.11 

The proposed Consent Order will set a reasonable timeframe for submittal of the COP 
application. However, due to the scientific, procedural, and legal complexities of this matter, 
Commission staff does not expect that permit application to be filed for many months. In the 
interim, since the Commission does not have the information necessary to determine the exact 
parameters of approvable operations, the Consent Order establishes some agreed-upon 
conditions on operations, and lists specific activities that can reasonably be expected to result in 
negative impacts, and which DBOC will therefore, under the terms of the Consent Order, avoid 
while it seeks Commission approval for the development. The terms and conditions of the 
proposed Consent Order are designed to ensure that current operations are not expanded, and to 
provide significant protections for the valuable resources on the property until the Commission 
can consider DBOC's COP application and take appropriate action. 

Proposed Enforcement Action 

IO Neither Johnson nor OBOC has obtained a COP for the onshore or offshore development at issue in this 
matter. As part of the proposed Consent Order, DBOC has agreed to apply for a COP for all of U1e 
development currently on the property and for any proposed expansion of their operations, which would 
include the placement of additional development on the property. 
11 The Consent Order requires DBOC to apply for a COP for all development requiring a COP that is 
currently located on the property. However, nothing in the Consent Order precludes OBOC from 
applying for authority to conduct additional, proposed development, including expansion of the 
operations and replacement of structures with larger structures. The Consent Order docs, however, 
clearly state that OBOC must obtain a COP prior to undertaking of any proposed development. 
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The activities at issue in this matter consist of offshore aquaculture operations, onshore 
processing and retai l facilities, and related residential use. The development includes both the 
construction/installation of structures and the performance of ongoing activ ities. These activities 
constitute development under Coastal Act Section 30 I 0612 and, therefore, require a coastal 
development permit ("COP") under Coastal Act Section 30600 unless exempt under Coastal Act 
Section 30610. No such exemptions apply to the development, and no COP was obtained for the 
development. Therefore, the development is unpermitted, in violation of the Coastal Act, and the 
Commission has the authority under Coastal Act Section 30810 to undertake enforcement action 
to resolve the violations. 

Although Marin County has a c.ertified Local Coastal Program ("LCP"), and some of the 
property is within its jurisdiction, Marin County requested that the Commission take 
enforcement action in 2003 for the portion located in their jurisdiction. Additionally, much of 
the property addressed by this Consent Order is in the Commission's retainedjurisdiction.13 

Consequently, the property was the subject of a previous Commission enforcement action that 
resulted in the issuance of the Johnson Order. Provision 1.0 (d) of the Johnson Order requires 
the submittal of a COP appl ication "to authorize after-the-fact the unpermitted mobile home and 
any oyster cultivation equipment or materials in the estuary that were instal led after the Coastal 
Act." The permit appl ication is not yet complete. In the meantime, OBOC has undertaken new 
development. Therefore, under Coastal Act Section 30810(a), the Commission has the authority 
to take a new enforcement action with respect to both the portion of the property located within 
Marin County's certified LCP jurisdiction and the portion in the Commission's retained 
jurisdiction. The provisions of the Johnson Order that have not yet been fulfilled, such as the 
requirement to submit a COP application for development on the property, will be supplanted by 
the proposed Consent Order, which requires, among other things, the submittal of a 
comprehensive COP application including all current onshore and offshore operations. 

In addition, Provision l .O(b) of the Johnson Order specifically requires that the following be 
addressed: 

... the unpermitted development that the Executive Director determines has the potential 
to impair the water quality and biological health of the estuary, including but not limited 
to the storage of oyster cultivation equipment and disposal of refuse in the estua1y and 
along the shore, drainage of wastewater onto the ground and into the estuary, and 
improper storage of used motor oil. 

Similarly, this Commission has the authority under Section 3081 O(b) to include protective 
measures in the Consent Order at issue here, to ensure that these potential resource concerns are 
addressed. 

" The Coastal Act is codified in sections 30,000 to30,900 of the California Public Resources Code. All 
further Coastal Act section references are to that code. 
13 For a more detailed discussion of the jurisdiction issue, see Section IV.E.2, itJfra. 



Case4:12-cv-06134· YGR DocumentBO Filed01116/13 Page28 of 102 

Drake's Bay Oyster Company 
CCC-07-CD-11 
Page6of34 

Staff worked closely with DBOC to reach an amicable resolution in this matter and commends 
DBOC for its cooperation. On November 29, 2007, Kevin Lunny signed the proposed Consent 
Order, as the representative for DBOC, and a copy of the signed Consent Order is attached to 
this staff report on page 17. The proposed Consent Order reflects DBOC's agreement to work 
cooperatively with the Commission to resolve the violations on the property and to protect the 
unique and valuable resources of the Estero. 

Staff recommends that the Commission approve the proposed Consent Order, directing DBOC to 
take actions including the following: I) cease from performing any additional development 
activity on the onshore and offshore portions of the property without first obtaining a COP or 
other Coastal Act approval; 2) cease from expanding operations, including the placement of 
structures, without first obtaining a COP or other Coastal Act approval; 3) comply with the 
protective measures set forth in the Consent Order; 4) cooperate in good faith with the National 
Park Service to obtain a special use permit within a reasonable time period, and implement any 
steps authorized or required by any special use permit obtained; 5) revise the project description 
in COP Application No. 2-06-003 to include all onshore and offshore development; 6) complete 
the COP application by the deadline set forth in the Consent Order and allow the application to 
proceed through the Commission permitting process according to applicable laws; and 7) 
implement and comply with all the terms of any permit issued, including the removal of any 
development that is denied under a Commission permit action in this matter if such removal is 
necessary. 

As stated above, staff greatly appreciates DBOC's cooperation and efforts in reaching this 
settlement. The proposed Consent Order represents the best current course of action in this 
matter and staff looks forward to working collaboratively with DBOC to address the violations 
on the property in a timely fashion. 

II. CEASE AND DESIST ORDER HEARING PROCEDURES 

The procedures for a hearing on a proposed Cease and Desist Order are set forth in Section 
13185 of the California Code of Regulations (CCR), Title 14, Division 5.5, Chapter 5, 
Subchapter 8. For a Cease and Desist Order hearing, the Chair shall announce the matter and 
request that all alleged violators or their representatives present at the hearing identify 
themselves for the record, indicate what matters are already part of the record, and announce the 
rules of the proceeding including time limits for presentations. The Chair shall also announce 
the right of any speaker to propose to the Commission, before the close of the hearing, any 
question(s) for any Commissioner, in his or her discretion, to ask of any other party. 
Commission staff shall then present the report and recommendation to the Commission, after 
w.hich the alleged violator(s) or their representative(s) may present their position(s) with 
particular attention to those areas where an actual controversy exists. The Chair may then 
recognize other interested persons after which staff typically responds to the testimony and to 
any new evidence introduced. 

The Commission will receive, consider, and evaluate evidence in accordance with the same 
standards it uses in its other quasi-judicial proceedings, as specified in CCR section 13185 and 
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13186, incorporating by reference section 13065. The Chair will close the public hearing after 
the presentations are completed. The Commissioners may ask questions of any speaker at any 
time during the hearing or deliberations, includi ng, if any Commissioner chooses, any questions 
proposed by any speaker in the manner noted above. Finally, the Commission shall determine, 
by a majority vote of those present and voting, whether to issue the Cease and Desist Order, 
either in the form recommended by the Executive Director, or as amended by the Commission. 
Passage of the motion, per staff recommendation or as amended by the Commission, will result 
in issuance of the order. 

III. STAFFRECOMMENDATION 

A. Motion Re: Consent Cease a nd Desist Order: 

I move that the Commission issue Consent Cease and Desist Order No. CCC-07-CD-11 
pursuant to the staff recommendation. 

B. Recommendation of Approval: 

Staff recommends a YES vote. Passage of this motion will result in the issuance of the Consent 
Cease and Desist Order. The motion passes only by an affirmative vote of a maj ority of 
Commissioners present. 

C. Resolution to Issue Consent Cease and Desist Order: 

The Commission hereby issues Consent Cease and Desist Order No. CCC-07 -CD-11, as set forth 
below, and adopts the findings set forth below on grounds that development has occurred 
without a coastal development permit and in violation of the Coastal Act, and that the 
requirements of the Consent Order are necessary to ensure compliance with the Coastal Act. 

IV. FINDINGS FOR CONSENT CEASE AND DESIST ORDER NO. CCC-07-CD-11 14 

A. Propertv Description 

The property at issue in this matter, identified by the Marin County Assessor' s Office as 
Assessor's Pareel No. I 09-13-017 (Exhibit 2), is located at 17171 Sir Francis Drake Blvd. in 
the town of Inverness in Marin County and includes the adjacent offshore area in Drake's Estero. 
The property consists of approximately 3.7 acres of onshore area15 and approximately 1060 acres 

"These fmdings also hereby incorporate by reference Section I of the November 29, 2007 staff report in 
which these findings appear, entitled "Summary of Staff Recommendation and Findings." 
15 Although the federal government has owned this land since 1m, the seller reserved the right to use 
1.5 acres for 40 more years after the sale, and NP5 issued the seller a Special Use Permit for use of an 
additional 2.2 acres of land. The seller thereby remained in occupation u ntil DBOC succeeded to those 
interests, though NPS has indicated that the Special Use Permit has actually expired. 
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of offshore area 16, all located within the PRNS. The federally-owned PRNS is part of the 
National Park system and is managed by the National Park Service, a bureau of the United States 
Department of the Interior. PRNS, a popular visitor destination, was established in 1962 to "save 
and preserve [the area], for purposes of publ ic recreation, benefit, and inspiration." 17 Drake's 
Estero and the property at issue was designated potential wilderness under the Point Reyes 
Wilderness Act of 1976. 18 The variety of habitats and the unique geology of the PRNS provide 
a home for at least forty-five percent of North American avian species, almost ei~hteen percent 
of California's plant species, and thirty-eight threatened and endangered species. 9 DBOC uses 
the property as a commercial aquaculture facility through a Reservation of Use and Occupancy 
Agreement with the National Park Service. 

Drake's Estero is a shallow tidal estuary located along the southern coast of PRNS, immediately 
north of Drake's Bay. (Exhibit 3) The Estero supports a vibrant population of eelgrass (Zostera 
marina), which in tum provides habitat for a large abundance and diversity of fish and 
invertebrates and foraging habitat for waterfowl such as the black brant (Branta bernie/a 
nigricans), a goose species found in coastal areas. Worldwide, eelgrass and other seagrass 
species are in decline due to multiple stressors, including physical disturbance.20 DBOC has 
agreed, as part of the proposed Consent Order, to limit vessel traffic in the Estero to the channels 
designated on an approved Vessel Transit Plan, to submit water quality information, and to 
restrict the importation of outs ide larvae and seed to those certified by the California Department 
ofFish and Game as being free of pathogens and, therefore, posing no threat of introducing 
invasive species into the Estero. In addition to the fish, invertebrate, and av ian species found in 
therein, Drake's Estero, is also home to one of the largest concentrations of harbor seals in the 
state and to one of the primary pupping sites within the Point Reyes harbor seal colonies, which 
together comprise approximately 20% of the California population. (Exhibit 4) As part of the 
proposed Consent Order, DBOC has agreed not to enter into Harbor Seal Protected Areas, which 
were established as part of the proposed Consent Order and are shown on Figures I and 2 of the 
Order (attached to this report at page 17) nor operate within 100 yards of any hauled-out seal 
outside of the protected areas. 

B. Violation History 

In 1972, NPS purchased approximately five acres of land along the banks of Drake's Estero, in 
the Point Reyes National Seashore, from Johnson Oyster Company ("Johnson"), the owner at 
that time, subject to the reservation of a right allowing Johnson to use approximately 1.5 acres of 
the land for "processing and selling ... oysters, seafood, and complimentary food items, the 

16 Although the State of California ceded the bottom of the Estero to the National Park Service in 1965, the 
boundaries of the property at issue in this matter still correspond to California Department of Fish and 
Came leases M-438-01 (1059 acres} and M-438-02 (1 acre). 
17 Pub. L. 87-657, Sept. 13, 1962, 76 Stat. 538 (16 U .S.C. 459c et seq.). 
•• Pub. L. 94-544, Oct. 18, 1976, 90 Stat. 2515 et ~.,and Pub. L 94-567, Oct. 20, 1976, 90 Stat. 2692 tt ~., 
(16 U.S.C. § 459c et seq.). 
19 National Park Service website at http:/ fwww.nps.govfporefnaturescience/index.htm Qast accessed 
on November 15, 2007). 
20 Ortlr et al., at 987. 
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interpretation of oyster cultivat ion to the visiting public, and residential purposes reasonab ly 
incidental thereto" unti l 20l2.1 1 (Exhibit 5) NPS then issued Special Use Permit No. 8530-121 
to Johnson for the use of an additional 2.2 acres of land for the purpose of providing interpretive 
and visitor services "and for the operation and the utilization of tidelands for purposes related to 
the operat ion of the oyster farm." (Exhibit 6) 

In 2003, after attempting to resolve numerous Coastal Act/LCP, build ing code, and health and 
safety c<>de violations, which had been occurring on the property since 1989, Marin County 
requested that the Commission assume enforcement authority over the property with respect to 
Coastal Act violations. Accord ingly, the Commission issued Cease and Desist Order No. CCC-
03-CD-12 ("Johnson Order") in December 2003, which required the removal of some of the 
unpermitted development from the property and submittal of a COP application for after-the-fact 
authorization of other items of unpermitted development.12 

In January of2005, DBOC purchased the business from Johnson and currently operates a 
commercial aquaculture business on the property. (Exhibit 7) At that t ime, DBOC assumed the 
wmpliance obligations of the Johnson Order. Commission staff has worked with DBOC for two 
years to bring the property into compliance with the Johnson Order and with the Coastal Act. 
During that time, DBOC has removed the following items of unpermitted development:23 

1. Two storage containers 
2. The western portion and the second story of the oyster processing building and retail 

faci lity 
3. A refrigerated trailer 
4. The seed setting area 
5. The western portion of the storage faci lity 
6. A mobile home 

Unfortunately, DBOC has not removed all of the unpermitted development that was the subject 
of the Johnson Order and has undertaken new development activities on the property, including, 
but not limited to, the installation of two large containers being used to house production 
facilities (including shucking and packing), construction of a processing facility, placement of a 
temporary construction trailer, grading, pav ing, and placement of oyster C!Jltivation apparatus in 

21 The quotation m this sentence can be found in Schedule C of the Offrr to Sell Reall'roperty, entered into 
by Johnson and NPS, dated October 21,2003. 
2l The Johnson s taff report and order can be accessed ontme at http:/ fwww.coastal.ca.gov /legal/ Th16a-
12-2003.pdf. Provision 1.0 (c) of the johnson Consent Order states in par t: 

The developme11t that must be addressed in the removal a11d restoration pum consists of several comm~rcial 
buildings, modifications to buildings that pre-date the Coastal Act, three storagejrejrigeratio11 co11tainers, 
au above~ground diesel tmzk with a concrete contaimnetzt structure, and a mobile !rome and submerged 
oyster cultivah·on equipment and materials ifJ tlze estuary. 

Z3 Prior to selling the business to DBOC, Johnson contamed the waste water from the shucking building, 
removed equipment and refuse materials from the shorelme and from the estuary, and con tamed and 
removed u sed motor oil from the property pu rsuant to the johnson Order. (See letter from Commission 
staff to Carol Whitmire, dated March 3, 2004.) 
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the Estero without any COPs. Commission staff sent multiple violation letters to DBOC 
regarding this new unpermitted development. (For examples, see Exhibit 8) In the letters, 
Commission staff requested that DBOC submit a COP application with a site plan and project 
description including the structures remaining on the property, new structures placed on the 
property, and any proposed development. 

In January of2006, DBOC submitted a COP application seeking after-the-fact authorization for 
the placement of an 8x40' trai ler containing a shucking plant, 20'x8' trailers, 40'x8' containers, 
construction of a porch at the managers residence/office, installation of fencing, a parking lot, a 
display aquarium and shellfish tanks, and for authorization to remodel four existing buildings 
including replacing roofs, paint, and trim, and adding ADA-compliant bathrooms. The 
application is not yet complete. One of the outstanding items, which DBOC must submit to 
complete the application, is a special use permit from the National Park Service. The special use 
permit will provide evidence for the standard COP application requirement that an applicant has 
the necessary authorization from the property owner, in this case, to operate a commercial 
aquaculture business on the property. In June, 2007, the Executive Director sent a letter to DOC 
regarding the lack of a CDP for offshore operations. (Exhibit 11) Commission staff began 
discussions with DBOC regarding resolution of this issue, and on October 3, 2007, the Executive 
Director sent a "Notice of Intent to Commence Cease and Desist Order Proceedings." (Exhibit 
12). As part of the proposed Consent Order, DBOC has agreed to participate in good faith in the 
process of obtaining a special use permit from NPS and has agreed to make a good faith effort to 
obtain the permit within a reasonable time period. 

The proposed Consent Order establishes a reasonable timeline to proceed through the NPS 
permit process and, subsequently, the Commission permitting process. The Consent Order will 
also include protective measures to be undertaken immediately to address potential impacts to 
the valuable resources that are protected under Chapter 3 of the Coastal Act. 

C. Resource Concerns Add ressed T hrough the Consent Order 

A showing of inconsistency with the resource protection policies of Chapter 3 of the Coastal Act 
is not required for the issuance of a Cease and Desist Order under Coastal Act Section 30810. 
Moreover, it is important to note that issuance of the proposed Consent Order does not require a 
finding that resource impacts addressed through the proposed Consent Order are occurring. 
Rather, the proposed Consent Order requires DBOC to establish protocols and to take other 
proactive measures to ensure that these potential resource impacts do not occur. However, a 
brief discussion of some of the relevant Chapter 3 policies may assist in illuminating the Coastal 
Act issues, and underscore the importance of the proposed Consent Order and, specifically, the 
protective measures. 

Coastal Act Section 30230 states:. 

Marine resources shall be maintained, enhanced, and, where feasible, restored. Special 
protection shall be given to areas and species ofspecial biological or economic 
significance. Uses of the marine environment shall be carried out in a manner that will 
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sustain the biological productivity of coastal waters and that will maintain healthy 
populations of all species of marine organisms adequate for long-term commercial, 
recreational, scientific, and educational purposes. 

Coastal Act Section 30231 states: 

The biological productivity and the qua/icy of coastal wafers, streams, wetlands, 
estuaries, and lakes appropriate Ia maintain optimum populations of marine organisms 
and for the protection of human healrh shall be maintained and, where feasible, restored 
through, among other means, minimizing adverse effects of waste water discharges and 
entrainment, controlling runoff, preventing deplerion of ground water supplies and 
substantial inlerjerence with surface waterflow, encouraging waste water reclamation, 
maintaining natural vegetation buffer areas that protect riparian habitats, and 
minimizing alteration of natural streams. 

The relatively pristine waters of Drake's Estero support a unique ecosystem includ ing eelgrass 
and a diverse array of bird , invertebrate, fish, and mammal species. Impacts to this marine 
environment that affect the biological productivity therein or that cause the decline of certain 
populations of species would be inconsistent with Coastal Act Sections 30230 and 3023 1.24 

Potential resource impacts to these sensitive resources from both onshore and offshore oyster 
cultivation activities on the property include water quality impacts, impacts to harbor seals such 
as decreased reproductive success, direct and indirect loss of eelgrass habitat from boat 
propellers and oyster bags and racks, impacts to federally listed and protected bird species such 
as the black brant and brown pel ican from boating in roosting areas and loss of foraging habitat, 
and the potential introduction of invasive species. One of the main goals of the Consent Order is 
to take steps to protect the waters and eelgrass beds of the Estero and the many invertebrate, fish, 
mammal, and bird species that rely on this sensitive habitat from identified potential resource 
impacts. The proposed Consent Order is intended to proactively address these potential impacts 
by setting forth protective measures. 25 In addition, the proposed Consent Order will also as 
establish a reasonable timeline for completion of the CDP application for all DBOC operations 
on the property. Through the permitting process, the Commission will be able to assess all 
existing and proposed development and impose conditions on any approved development to 
protect the natural resources of the Estero. 

D. Description of Development Undertaken Without a CDP 

Development activities were undertaken on the property without a COP, and no exemptions to 
Coastal Act permitting requirements apply. This unpermitted development located on the 
property includes offshore aquaculture operations, and onshore processing and retail facilities. 
(Exhibit 9) In addition, three trailers and two single-fami ly homes that provide onsite employee 

"In addition, development located on onshore areas of the property may be inconsistent with other 
Coastal Act sections, including Section 30251, which protects s.:enic and visual resources and requires 
that development in scenic areas, such as PRNS, be visually compatible with the character of surrounding 
areas. These issues will be analyzed and addressed tluough the permitting process. 
25 The protective measures are listed in Provision 3.0 of the proposed Consent Order. 
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housing have been placed along the northern boundary of the property immediately adjacent to a 
fresh water pond. (Exhibit 10) A separate septic system serves this residential development. A 
construction/maintenance trailer has been placed among the residential development. The 
unpermitted development activities at issue include both the construction/installation of 
structures and the performance of ongoing and new activities. No COP has been obtained for 
this development and the development is not exempt, under Coastal Act Section 3061 0, from the 
permitting process. 

E. Basis for Issuance of Cease and Desist Order 

The statutory authori ty for issuance of this Cease and Desist Order is provided in Coastal Act 
Section 308 I 0, which states: 

(a) If the commission, after public hearing, determines that any person ... has undertaken, 
or is threatening to undertake, any activity that (1) requires a permit from the 
commission without securing the permit or (2) is inconsistent with any permit previously 
issued by the commission, the commission may issue an order directing thai person ... to 
cease and desist. The order may also be Issued to enf orce any requirements of a certified 
local coastal program or port master plan, or any requirements of this division which are 
subject to the jurisdiction of the certified program or plan, under any of the .following 
circumstances: 

(I) The local government or port governing body requests the commission to 
assist with, or assume primary responsibility for, issuing a cease and desist order. 

(b) The cease and desist order may be subject to such terms and conditions as the 
commission may determine are necessary to ensure compliance with this division, 
including immediate removal of any development or material or the selling of a schedule 
within which steps shall be taken to obtain a permit pursuant to this division. 

Development activities were undertaken on the property without a COP and no exemptions, 
under Coastal Act Section 30610, to the Coastal Act permitting requirements apply. The 
Commission has primary enforcement authority and permit jurisdiction with regards to this 
development. The following two subsections of this report set forth the basis for the issuance of 
the proposed Consent Order in this matter. 

1. Development Requiring ll CDP Occurred on the Property 

Development is defi ned in Coastal Act Section 30 I 06 as: 

" ... on land, in or under water, the placement or erection ofanv solid material or 
structure: discharge or disposal of any dredged material or of any gaseous, liquid, solid, or 
thermal waste; grading, removing, dredging, mining, or extraction of any materials; 
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chanr:e in the density or intensity ofuse of/and. including, but not limited to, subdivision 
pursuant to the Subdivision Map Act (commencing with Section 66410 of the Government 
Code), and any other division of land, including lot splits, except where the land division is 
brought about in connection with the purchase of such land by a public agency for public 
recreational use; chan11e in the intensitv of use of water, or of access thereto; 00 0 (emphasis 
added). 

The activities at issue in this matter clearly constitute development under Section 30 I 06. Once 
development has been identified, Section 30600(a) provides: 

(a) Except as provided in subdivision (e), and in addition to obtaining any other permit 
required by low from any local government or from any state, regional, or local agency, 
any person, as defined in Section 21066, wishing to perform or undertake any 
development in the coastal zone 000 shall obtain a coastal development permit. 

Thus, the development on the property requires authorization in the fo1m of a Commission CDP 
pursuant to Coastal Act Section 30600(a). No CDP has been obtained to authorize the 
development and the development is not exempt from permitting requirements. Therefore, all of 
the cited development on the property constitutes unpermitted development and the Commission 
has the authority to issue the proposed Order to address this unpermitted development under 
Coastal Act Section 30810. 

2. The Commission Has J urisdiction in This M atter 

The Commission has primary permitting jurisdiction over areas of the. property located below the 
mean high tide line/6 and therefore has primary authority under Coastal Act Section 30810 to 
take enforcement action in this matter with respect to that portion of the property. In 2003, the 
County requested that the Commission assume primary enforcement authority with regards ttl 
Coastal Act violations resulting from aquaculture activities on the portion of the property above 
the mean high tide line as well. Moreover, in accordance with the County's request, tbe property 
is now the subject of a Commission Order that is still in effect and has not yet been fully 
complied with. For these reasons, the Commission has enforcement authority under Coastal Act 
Section 308 10(a)(l) with respect to the portion of the property within Marin County's certified 
LCP jurisdiction. 

Provision 1.0 (d) of the Johnson Order, issued by the Commiss ion in 2003, requires the submittal 
of a CDP application "to authorize after-the-fact t he unpermitted mobile home and any oyster 
cultivation equipment or materials in the estuary that were installed after the Coastal Act ." 

,. Coastal Act Section 30519(b) states that the Commission retains permitting jurisdiction in Coastal Act 
matters involving tidelands, submerged lands, and public trust lands, even after the local goverrunent 
with municipal jurisdiction over such areas establishes a Local Coastal Program covering those areas. 
The areas of the property that are located below the mean high tide line are either tidelands or 
submerged lands depending on the tidal height. Moreover, for purposes of enforcement, Chapter 9 of the 
Coastal Act provides that the Commission can undertake enforcement action, under certain 
circumstances, within the entire Coastal Zone. 
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Therefore, the Commission has permit j urisdiction with respect to the development at issue in 
this matter, and any COP application addressing that development shall be submitted to the 
Commission for consideration of the onshore and offshore operations as a whole. Furthermore, 
Provision l.O(b) of the Johnson Order requires that the following be addressed: 

{T]he zmpermilled development that the Executive Director determines has the potential 
to impair the water quality and biological health of the estuary, including but not limited 
to the storage of oyster cultivation equipment and disposal of refuse in the estuary and 
along the shore, drainage of wastewater onto the ground and into the estuary, and 
improper storage of used motor oil. 

Therefore, under Coastal Act Section 30810(b), the proposed Consent Order includes protective 
measures and requires a COP for all unpermitted development related to DBOC's onshore and 
offshore operations to address these concerns. 

F. California Environmental Qualitv Act CCEOAl 

The Commission finds that the issuance ofCCC-07-CD-11 to compel compliance with the 
Coastal Act is exempt from any applicable requ irements of the California Environmental Quality 
Act of 1970 (CEQA) and will not have any significant adverse effects on the environment, 
within the meaning of CEQA. The Order is exempt from the requirements of CEQA based on 
Sections 15060(c)(2), 15061(b)(2), 15307, 15308, and 15321 of the CEQA Guidelines. 

G. Summarv of Findings 

I. The property, commonly referred to as the Drake's Bay Oyster Company site, is located 
within the Point Reyes National Seashore and consists of onshore facilities located at 17171 Sir 
Francis Drake Blvd. in Inverness, Marin County, and offshore facilities in Drake's Estero. The 
property is located within the Coastal Zone. 

2. The property is federally-owned and managed by the National Park Service, a bureau of the 
United States Department of the Interior. 

3. The facilities on the property are operated by Drake's Bay Oyster Company, of which Kevin 
Lunny is the representative and agent for service of documents. 

4. In 1972, the National Park Service purchased the onshore property and granted a reservation 
of use to 1.5 acres to the owner at that time. The National Park Service then issued a Special Usc 
Permit for an additional 2.2 acres to the former owner. DBOC is in the process of obtaining a 
special use permit for the onshore and offshore operations on the property that are located 
outside of the reservation of use area. 

5. In 2003, the Commission issued Cease and Desist Order No. CCC-03-CD- 12 to Johnson 
Oyster Company to address unpermitted development on the property that resulted from 
Johnson's commercial aquaculture business. 
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6. Drake's Bay Oyster Company purchased the business from Johnson in January 2005. 

7. Drake's Bay Oyster Company removed some unpermitted development from the property, 
including two storage containers, the western portion and the second story of the oyster 
processing bui lding and retail facility, a refrigerated trailer, a seed setting area, the western 
portion of a storage facility, and a mobile home, as required under Cease and Desist Order No. 
CCC-03-CD-12. However, some of the unpermitted development at issue in that order remains 
on the property, and Drake's Bay Oyster Company has undertaken new development including 
but not limited to the placement of two large containers being used to house the production 
facil ities (including shucking and packing), construction of a processing facility, placement of a 
temporary construction trailer, grading, and paving on the property without a coastal 
development permit. 

8. Unpermitted development activities at issue include offshore aquaculture operations, onshore 
processing and retail facilities, and related residential use (including associated placement of 
structures). 

9. The activities that were undertaken on the property constitute "development" as that term is 
defined in Coastal Act Section 30106. 

10. No coastal development penni! was obtained to authorize the development at issue in this 
matter. No permit exemptions, under Coastal Act Section 30610, apply to these activities. 

11. The Estero and intertidal areas of the. property contain significant areas of sensitive and 
valuable eelgrass habitat that provides habitat for invertebrates and fish and provides important 
foraging habitat for birds. The area is also of regional importance for harbor seals. The 
unpermitted development at issue is located in or immediately adjacent to these habitat areas. 

12. No formal determination regarding the consistency of the cited development with Coastal 
Act Chapter 3 resource protection policies has been made because DBOC has not yet submitted a 
complete CDP application. 

13. On October 3, 2007, the Executive Director of the Coastal Commission issued a Notice of 
Intent to Commence Cease and Desist Order Proceedings, addressing the unpennitted 
development on the property. 

14. On November 29, 2007, Drake's Bay Oyster Company agreed to the proposed Consent 
Order that is attached to this report, beginning on page 17. 

15. The Commission has the authority under Coastal Act Section 30810 to take enforcement 
action in this matter with respect to the portion of the property below the mean high tide line and 
under Coastal Act Section 30810(a)(l) with respect to the portion of the property within Marin 
County's certified LCP jurisdiction. 
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H. Violator's Defenses and Commission Resoonse 

Commission staff and DBOC have reached an agreement and have signed the proposed Consent 
Order to resolve the violations at issue. Accordingly, DBOC did not submit a Statement of 
Defense, and, under Provision 21.0 of the Consent Order, has waived its right to challenge the 
issuance of the Consent Order. DBOC hus not, however, waived its legal rights, positions, or 
defenses with respect to any other proceeding in front of the Commission or other governmental 
agency. 

Staff recommends that the Commission issue the following Consent Cease and Desist Order: 
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1.0 General 

CONSENT ORDER NO. CCC-07-CD-04 
(DRAKE'S BAY OYSTER COMPANY) 

Pursuant to its authority under Public Resource Code §3081 0, 1 the California Coastal 
Commission ("Commission") hereby orders and authorizes Drake's Bay Oyster Farm, run by 
Drake's Bay Oyster Company (hereinafter referred to as "Respondent"), its employees, agents, 
contractors, and anyone acting in concert with any of the foregoing, and successors in interest 
and future owners/operators of the business or lessees to comply with the terms and conditions of 
this Consent Cease and Desist Order (hereinafter referred to as "Consent Order"). Respondent 
agrees to undertake the following, pursuant to this Consent Order and in the interest of resolving 
and settling this matter: 

2.0 Further Unpermitted Development 

Respondent agrees to cease and desist from performing any new development, as the term 
"development" is defined in Coastal Act §30106, on the property, wh ich is defined in Provision 
J 0.0 of this Consent Order, and from expanding or altering the current development that exists 
on the property. Nothing in this Consent Order prohibits the Respondent from continuing 
current operational activities, provided that all protective measures set forth in Provision 3.0 of 
th is Consent Order are implemented as required and that the current activities are not expanded. 

3.0 Resource Protection Measures 

Respondent agrees to implement the following measures to minimize potential resource impacts 
to onshore and offshore areas caused by the operation of the facility. Nothing in this Consent 
Order shall be construed to authorize the corresponding development or the operations. 

3.1 Onshore Conditions 

3.1.1 Addit ional Structures. Construction and/or placement of any additional 
onshore structures are prohibited until Respondent obtains a coastal 
development permit. Nothing in this Consent Order prec ludes Respondent 
from seeking a waiver for de minimis development, as set forth in Coastal 
Act §30624.7, or from seeking a CDP for development on the property. 

1 The Coastal Act is codified in sections 30,000 to 30,900 of the California Public Resources Code. All 
further section references are to that code, and thus, to the Coastal Act, unless otherwise indicated. 
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3.1.2 Water Quality/Hazardous Waste. Within 60 days of the issuance of th is 
Consent Order, Respondent shall submit a hazardous materials/discharge 
management plan which: I) identifies and outlines procedures for the 
removal or replacement of any receptacle for oil, paint, or other hazardous 
materials that is leaking or could leak in the near future; 2) identifies 
current and potential polluted discharges and outl ines protocols for 
addressing the discharges; 3) provides a contingency plan for potential 
leaks; 4) states that Respondent shall take all necessary measures to 
prevent leaks or spills; and 5) states that all adequate or new receptacles 
shall be moved at least l 00 feet from sensitive areas, or to paved areas or 
inside structures, securely stored, and properly labeled. l f the information 
required under this provision has been provided to a county or state 
agency in order to comply with that agency's regulations or requirements, 
the information supplied to that agency may be submitted in lieu of the 
hazardous materials/discharge management plan. 

3.1.3 Thermal Discharges and Seawater Use. Elevated temperature waste 
discharges shall comply with limitations necessary to ensure protection of 
marine resources and biological productivity. The maximum temperature 
of waste discharges, as measured from the point of discharge of the 
"incubation area", shall not exceed the maximum temperature of the 
receiving waters by more than 20 degrees F. In addition, all seawater 
intake structures shall be designed to ensure that maximum through-screen 
intake velocity does not exceed 0.5 feet per second. Measures shall be 
adopted to minimize the faci lity's intake and use of seawater, including 
the use of a seawater collection and re-circulation system in the grow-out 
room. 

3.2 Offshore Conditions 

3.2.1 Additional Structures. Construction and/or placement of any additional 
offshore aquaculture racks/cultivation infrastructure is prohibited until 
Respondent obtains a coastal development penn it. 

3.2.2 Future Abandonment and Removal of Equipment. To prevent the 
degradation of oyster cultivation apparatus and the release of debris into 
Drake's Estero, within 30 days of the cessat ion of harvesting on any plot 
that is being temporarily taken out of production, Respondent shall 
remove oyster culture apparatus from that plot except for permanent 
structures including oyster racks located within certified harvest areas. 
Notwithstanding the foregoing, Respondent may resume harvesting on any 
plot temporarily taken out of production. Within 30 days of the cessation 
of harvesting on any plot that is being permanently taken out of 
production, Respondents shall remove all oyster cultivation apparatus 
from that plot, including permanent structures such as oyster racks, stakes, 
and pallets . 
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3.2.3 Removal of Abandoned Equipment. All currently abandoned materials 
including cultivation equipment/apparatus, including those stakes and 
racks not currently and actively being used to produce shel lfish, except 
those plots that are identified for repair, shall be removed. Within 90 days 
of the issuance of this order, Respondent shall submit a Debris Removal 
Plan to the National Park Service and Executive Director of the Coastal 
Commission for approval. The plan shall include location of debris 
identified for removal, proposed techniques and equipment to be used for 
debris removal, and identification of the debris disposal facil ity. Within 
60 days of approval by the Executive Director and National Park Service 
of the Debris Removal Plan, Respondents shall remove all debris as 
approved in the Debris Removal Plan. Within 30 days of completing 
debris removal, Respondent shall submit to the Executive Director and 
National Park Service a final report detai ling the material that was 
removed, the locations from which this material was removed, the 
techniques and equipment used, and the location of the disposal facility. 

3.2.4 Invasive Species. To minimize the chances of introducing invasive 
species or pathological microorganisms to Drake's Estero, Respondent 
wil l only import shellfish in the form of larvae and seed. Within 30 days 
of the issuance of this Consent Order, Respondent shall produce sufficient 
evidence, for the review and approval of the Executive Director, that 
larvae and seed from outs ide sources have been certified by California 
Department offish and Game to be free of pathogens. l fthe Executive 
Director determines that the evidence is insufficient, Respondent shall 
cease from importing larvae within 30 days of receiv ing notification of the 
determination from the Executive Director. 

3.2.5 Boat Transit. Boat traffic shall be limited to established channels that do 
not vio late the protective measures set forth in this Consent Order. In 
situations where visibility is poor, Respondent will make every effort to 
use only the established channels. Within 60 days of the issuance of this 
order, Respondent shall submit to the National Park Service and the 
Executive Director a Vessel Transit Plan for review and approval. This 
plan shall include proposed access lanes (distinguishing between 
commonly-used channels and channels only used when certain racks/bags 
arc active) and mooring areas for maintenance and harvesting of oysters, 
clams, and scallops. Once approved, only the vessel lanes and mooring 
areas described and mapped fn the Vessel Transit Plan shall be used by 
Respondent and Respondent's employees. 

3.2.6 Harbor Seal Protection Areas. All of Respondent's boats, personnel, 
and any structures and materials owned or used by Respondent shall be 
prohibited from the harbor seal protection areas defined on the map, which 
is attached to this Consent Order as Figure I . Within 60 days of issuance 
of this Consent Order, Respondents shall submit a plan outlining the 
removal of all equipment and materials located in these areas. Within 60 
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days of the approval of this plan by the Executive Director, Respondents 
shall implement the plan as approved. In addition all of Respondent's 
boats and personnel shall be prohibited from coming within I 00 yards of 
hauled out harbor seals. 

3.2.7 Pacific Oyster and European Flat Oyster. Cultivation of Pacific oyster 
(Crassostrea gigas) and European flat oyster (Ostrea edulis) shall only 
occur in the "cultivation area" defined in Provision 3.2.11 of this Consent 
Order. Cultivation of additional oyster species within this area shall not 
be allowed and cultivation of these oyster species outside of this lease area 
shall also not be allowed. With in 60 days of the issuance ofthis Consent 
Order, Respondent shall submit a plan outlining the removal of all 
shellfish and equipment from prohibited areas, as defined in this provision, 
and setting forth protocols for cultivation of allowable species and 
prevention of intrusion by prohibited species in the areas defined in this 
provision. Within 30 days of the approval of this plan by the Executive 
Director, Respondent shall implement the plan as approved. 

3.2.8 Non-Oyster Species Areas. Cultivation of manila clams (Venerupis 
phil/ipinarum formerly Tapes japonica) and purple-hinged rock scallops 
(Crassodoma gigantean formerly Hinnities multirugosus) shall only occur 
where currently cultivated in the "cultivation area" defined in Provision 
3.2. I I of this Consent Order. Cultivation of additional non-oyster species 
shall not be allowed. Within 60 days of the issuance of this Consent 
Order, Respondent shall submit a plan outlining the removal of all clams, 
scallops or any unpermitted species and any associated cultivation 
equipment located outside of the cultivation area. Within 30 days of the 
approval of this plan by the Executive Director, Respondent shall 
implement the plan as approved. 

3.2.9 Use of Bottom Bags. Bottom bags shall only be placed in intertidal areas 
devoid of eelgrass. No eelgrass shall be removed to create additional 
areas for bottom bags. Within 60 days of the issuance of this Consent 
Order, Respondent shall submit protocols for the location and practices 
regarding the use of bottom bags according to this provision and the terms 
and conditions of this Consent Order. 

3.2.10 Maximum Annual Production Limit. Within 60 days of the issuance of 
this Consent Order, Respondents shall provide documentation showing the 
"current production level," including the amount harvested in the last year 
and any projected increases in yield for the coming year. Production of all 
she llfish species shall be capped at this "current production level." 

3.2.11 Cultivation Area. All cultivation shall be confined to areas which are: I) 
currently included in the California Department of Fish and Game lease 
numbers M438-0l and M438-02; 2) consistent with the California 
Department of Health, the Food and Drug Administration, and the 
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National Shellfish Sanitation Program approved shellfish harvest areas 
within Drakes Estero; and 3) specified as oyster beds or primary water 
quality sites on the map attached to this Consent Order as Figure I. 

4.0 Plan Revisions 

If the. Executive Director determines that any immaterial modifications or additions to the plans 
submitted under Provision 3.0 of this Consent Order are necessary, he shall notify Respondent. 
Respondent shall complete the requested modifications and resubmit the plan(s) for approval 
within 10 days of the notification. 

5.0 Completion of Coastal Development Permit (CDP) Application 

5.1 Within 60 days from the issuance date of this Consent Order or within such 
additional time as the Executive Director may grant for good cause, pursuant to 
Section 18.0 of this Consent Order, Respondent shall revise the project description in 
Coastal Development Permit (CDP) appl ication No. 2-06-003 to include all · 
unpermitted onshore and offshore development, as that term is defined and 
addressed in the Coastal Act and Commission's regulations (California Code of 
Regulations (CCR), Title 14, Division 5.5), subject to Respondent's reservation of 
rights, positions and defenses as specified in Provision 13.0. 

5.2 Within 120 days from the date of issuance of a National Park Service Special Use 
Permit for the operations on the property, or within such additional time as the 
Executive Director may grant for good cause, Respondent shall submit all materials 
which are required to complete CDP application No. 2-06-003, to: 

California Coastal Commission 
Energy, Ocean Resources, and Federal Consistency Division 
Attn: Cassidy Teufel 
45 Fremont St., Suite 2000 
San Francisco, CA 94105-2219 

The application shall address all existing development, as that term is defined and 
addressed in the Coastal Act and Commission's regulations (Title 14 of the 
California Code of Regulations), that is unpermitted, including but not limited to the 
development identified in Provision 11.0, on the property identified in Provision 
10.0, subject to Respondent's reservation of rights, positions and defenses as 
specified in Provision 13.0. If Respondent believes that one or more items of 
development listed in Provision 11.0 do not exist on the property, Respondent shall 
submit evidence supporting the claim(s) to the Executive Director. If the Executive 
Director detennines that the claim is valid, this Consent Order shall not apply to that 
portion of cited development. 

5.3 Respondent shall not withdraw the application submitted under Provision 5.1 and 
shall allow the application to proceed through the Commission permitting process 



Drake's B~ua;ov-06134-YGR Document80 Filed01/16/13 Page44 of 102 
CCC-07-CD-11 
Page 22 of 34 

according to applicable laws, subject to Respondent's reservation of dghts, positions 
and defenses as specified in Provision 13.0. 

5.4 If the Executive Director determines that additional information is required to 
complete COP application No. 2-06-003, the Executive Director shall send a written 
request for the information to the Respondent, which wi ll set forth the additional 
materials required and provide a reasonable deadline for submittal. Respondent shall 
submit the required materials by the deadl ine specified in the request letter. 

5.5 Respondent shall fully participate and cooperate in good faith in the Commission 
permitting process, provide timely responses, and work to move the process along as 
quickly as possible, including responding to requests for information. 

5.6 Based on the understanding that the Respondent will fully cooperate in good faith 
with the National Park Service permitting process and that process will be completed 
within a reasonable amount of time, it is the intent of the Commission to process the 
Commission COP after the National Park Service has taken action on the permit 
currently before it, conditioned upon the Respondent taking any procedural steps 
necessary to accommodate this sequence of events. 

6.0 National Park Service Special Use Permit 

Respondent shall fully participate and cooperate in good fa ith in the National Park Service 
pennitting process, provide timely responses, and work to advance the process as efficiently as 
possible, including responding to requests for information. 

7.0 Compliance with Permits and'AII Applicable Laws 

Respondent shall comply fully with the terms and conditions of any permit that the Commission 
or the National Park Service issues in response to the applications referenced in Provisions 5.0 
and 6.0 above. Respondent shall also comply with all applicable laws and regulations. 

8.0 Status Updates 

Respondent shall attend status conferences in person or by telephone with Commission staff at 
least once every 2 months to discuss the status of compliance with this Consent Order. 
Commission permit staff may report on progress in this matter to the Commission as appropriate. 

9.0 Persons Subject to the Order 

Persons subject to this Consent Order are Respondent, their agents, contractors, and employees, 
and any persons acting in concert with any of the foregoing. Kevin Lunny, as an owner and 
operator of Drake's Bay Oyster Company, is the representative and agent for service of 
documents for Respondent. 

10.0 Identification ofthe Property 
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The property that is subject to this Consent Order is described as follows : 

Approximately 1.5 acres of dry land along the banks of Drake's Estero and approximately 1600 
acres, including approximately 1060 acres of submerged areas within Drake's Estero, all of 
which is located within the Point Reyes National Seashore and is referred to as Drake's Bay 
Oyster Company. The street address for the operation is 17171 Sir Francis Drake Blvd., 
Inverness, California, 94937. The property is owned by the National Park Service and leased to 
Respondent under a reservation of use agreement and related documents. 

11.0 Description of Unpermitted Development 

Notwithstanding any permits from other state and local agencies that the Respondent may have, 
development activities were undertaken on the property without a CDP. These development 
activities were not exempt from Coastal Act permitting requirements under Coastal Act §30610. 
The development at issue includes but is not limited to the following: grading (cut and fill); 
change in intensity of use of the land and water; removal of major vegetation; and placement of 
sol id materials and structures including two large storage containers, a construction trailer, tanks, 
fencing, paving, residences, abandoned vehicles, generators, two septic systems, refrigeration 
units, processing, storage, and retail buildings, rack and bag aquaculture equipment including 
stringing, growing, harvesting, shucking, and bottling equipment. 

12.0 Commission Jurisdiction and Authority to Act 

The Commission has enforcement authority under §30810 due to the fact that the Commission 
has original jurisdiction over development in submerged areas of the property under Coastal Act 
§30519(b) and that the property was the subject of previous enforcement action undertaken by 
the Commission at the request of the County under Coastal Act §30810(a)(2). In addition, 
because proposed activities involve the private use of federally owned submerged lands within 
the coastal zone, the Commission has the authority to review proposed activ ities on the property 
to determine consistency with the resource protection policies of Chapter 3 of the Coastal Act. 
Furthermore, because the existing and continued operation of shellfish aquaculture in Drakes 
Estero appears to require the issuance of federal penn its that can reasonably be expected to affect 
the coastal zone, the Commission has the authority, under the federal Coastal Zone Management 
Act of 1972 (CZMA) §306(d)(6) and 15 CFR 930.1 J(o), to review proposed activities on the 
property to detennine consistency with the resource protection policies of Chapter 3 of the 
Coastal Act and with the CZMA. 

13.0 Consent to Issuance 

In light of the intent of the partie-s to resolve these matters in settlement, Respondent has agreed 
not to contest the legal and factual basis for this Consent Order and the terms and issuance of this 
Consent Order. Specifically, Respondent agrees not to present defenses or evidence to contest 
the issuance of the Consent Order. Respondent agrees to comply with the specific tern1s of this 
Consent Order, and the Commission shall enforce any noncompliance with this Consent Order. 
Respondent agrees not to contest the Commission's jurisdiction to issue and enforce this Consent 
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Order. The parties agree that all of the necessary elements for issuance of an order under Coastal 
Act Section 30810 have been met. Except as provided herein, Respondent is not waiving any 
legal rights, positions, or defenses, by entering into this Consent Order, and Respondent retains 
the right to assert its legal rights, positions, and defenses in any other proceeding before the 
Commission, any other governmental agency, any administrative tribunal, or a court of law. 

14.0 Effective. Date and Terms of the Consent Order 

The effective date of the Consent Order is the date of approval by the Commission. The Consent 
Order shall remain in effect in perpetuity unless and until modified or rescinded by the 
Commission pursuant to § 131 88 of the Commission's administrative regulations (CCR, Title 14, 
Division 5.5). 

15.0 Submittal of Documents 

According to the terms and conditions of this Consent Order, and in addition to the recipient(s) 
designated herein, copies of all documents pertaining to this property and the matter at issue that 
are submitted to the Commission or the National Park Service pursuant to this Consent Order 
must be sent to: 

California Coastal Commission 
Statewide Enforcement Unit 
Attn: Christine Chestnut 
45 Fremont St., Suite 2000 
San francisco, CA 94105-2219 

16.0 Findings 

California Coastal Commission 
Energy, Ocean Resource, and Federal Consistency 
Attn: Cassidy Teufel 
45 Fremont St., Suite 2000 
San Francisco, CA941 05-2219 

The Consent Order is issued on the basis of the findings adopted by the Commission at the 
December 2007 hearing, as set forth in the document entitled: Staff Report and Findings for 
Consent Cease and Desist Order as well as the testimony and any additional evidence presented 
at the hearing. The activities authorized and required in this Consent Order are consistent with 
the resource protection policies set forth in Chapter 3 of the Coastal Act and the resource 
protection policies of the certified Marin County Local Coastal Program. 

17.0 Compliance Obligation 

Strict compliance with th is Consent Order by all parties subject thereto is required. Failure to 
comply with any term or condition of this Consent Order, including any deadline contained in 
this Consent Order, unless the Executive Director grants an extension under 1 8.0, will constitute 
a violation of this Consent Order and shall result in Respondent being liable for stipulated 
penalties in the amount of $250 per day per vio lation. Respondent shall pay stipulated penalties 
within fifteen days of receipt of written demand by the Commission for such penalties regardless 
of whether Respondent have subsequently complied. If Respondent violates this Consent Order, 
nothing in this agreement shall be construed as prohibiting, altering, or in any way limiting the 
ability of the Commission to seek any other remedies avai lable, including the imposition of civi l 
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penalties and other remedies pursuant to Coastal Act §§30821.6, 30822, and 30820 as a result of 
the lack of compliance with the Consent Order and for the underlying Coastal Act violations as 
described herein. 

18.0 Extension of Deadlines 

The Executive Director may extend deadlines for good cause. Any extension request must be 
made in writing to the Executive Director and received by Commission staff at least ten days 
prior to expiration of the subject deadline. The Executive Director shall grant an extension of 
deadlines upon a showing of good cause, if the Executive Director determines that Respondent 
has diligently worked to comply with their obligations under this Consent Order but cannot meet 
deadlines due to unforeseen circumstances beyond their control. 

19.0 Site Access 

Respondent agrees to provide access to the subject property at all reasonable times to 
Commission staff and any agency having jurisdiction over the work being performed under this 
Consent Order. Nothing in this Consent Order is intended to limit in any way the right of entry 
or inspection that any agency may otherwise have by operation of any law. The Commission 
staff may enter and move freely about the portions of the subject property on which the 
violations are located, and on adjacent areas of the property for purposes including but not 
limited to inspecting records, operating logs, and contracts relating to the site and overseeing, 
inspecting and reviewing the progress of Respondents in cartying out the terms of this Consent 
Order. 

20.0 Modifications and Amendments to this Consent Order 

Except as provided in Section 18.0 of this order, this Consent Order may be amended or 
modified only in accordance with the standards and procedures set forth in §13188(b) of the 
Commission's administrative regulations (CCR, Title 14, Divis ion 5.5). 

21.0 Waiver ofthc Right to Appeal and Seek Stay 

Persons against whom the Commission issues a Cease and Desist Order have the right pursuant 
to §30803(b) of the Coastal Act to seek a stay of the order. However, pursuant to the agreement 
of the parties as set forth in this Consent Order, Respondent agrees to waive whatever right it 
may have to seek a stay or to challenge the issuance and enforceability of this Consent Order in a 
court of law. 

22.0 Government Liability 
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The State of California, the Commission, and its employees shall not be liable for injuries or 
damages to persons or property resulting from acts or omissions by Respondent in carrying out 
activities pursuant to this Consent Order, nor shall the State of California, the Commission, or its 
employees be held as a party to any contract entered into by Respondent or its agents in carrying 
out activities pursuant to this Consent Order. 

23.0 Settlement of Claims 

The Commission and Respondent agree that this Consent Order settles their monetary claims for 
relief for those violations of the Coastal Act spe-Cifically resolved through the commitments 
contained in this Consent Order, and occurring prior to the date of this Consent Order 
(specifically including claims for civil penalties, fines, or damages under the Coastal Act, 
including §§30805, 30820, and 30822), with the exception that, if Respondents fail to comply 
with any term or condition of this Consent Order, the Commission may seek monetary or other 
claims for both the underlying violations of the Coastal Act and for the violation of this Consent 
Order. This Consent Order does not limit the Commission from taking enforcement action to 
enforce this Consent Order, or due to Coastal Act violations at the subject property not resolved 
herein, provided however, future commission actions regarding matters beyond this Consent 
Order would constitute new actions, for which notice and the opportunity for submittal of a 
Statement of Defense under Chapter 9 of the Coastal Act would be provided. This Consent 
Order does not preclude Respondent from applying for a Coastal Development Permit to 
authorize development on the property including expansion of the property . 

. 24.0 Cease and Desist Order Obligations 

Nothing in this Consent Order is intended to interfere with or preclude Respondent's compliance 
with Cease and Desist Order No. CCC-03-CD-12, which is at.tached as At.tachment A to this 
Consent Order and thereby incorporated by reference. 

25.0 Successors and Assigns 

This Consent Order applies to Drake's Bay Oyster Company and all successors in interest, heirs, 
assigns, and future lessees including future owners/operators of Drake's Bay Oyster Company or 
any other facility on the property. Respondent shall provide notice to all successors, assigns, and 
potential purchasers of the property of any remaining obligations under this Consent Order. 

26.0 Governmental Jurisdiction 

This Consent Order shall be interpreted, construed, governed, and enforced under and pursuant 
to the laws of the State of California. 

27.0 Scope of Order 

This agreement is des igned to assist in establishing a process for resolving the situation as it 
currently exists in a timely fashion. It does not provide a final resolution as to the disposition of 
the development at the site. Except as expressly provided herein, nothing herein shall limit or 
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restrict the exercise of the Commission's enforcement authority pursuant to Chap tee 9 of the 
Coastal Act, including the authorit)' to l'l.'quire and enforce compliance with this Consent Order. 

2~.0 Representative Authority 

The signatory below anests that he has the authority to represent and bind in this agreement the 
Respendents. 

29.0 Integration 

This Consent Order constitutes the entire agreement lx:twcen the parties and muy not be 
am~nded, supplemented, or modi lied except us p•·ovided in this Consent Order. 

30.0 Stipulation 

Respondent and its representatives attest thm rhey have reviewed the terms of this Conseut Order 
~nd understand thltt their consent is fm<~l and stipulate to its issuonce by the Commission. 

IT IS SO STIPULATED AND AGREED: 
On behalf of R<:sPQ"""m'>. 

Kevin .111my, Represet fo•· RcsJ>Ondcnt 

Executed in Sun Francisco on behalf of the California Coastal Commission: 

P<!ter Douwas, Executive Director 
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RCES AC£NCY ARNOLD SCHWARZENEGGER, COVf. RNOR 

L COMM ISSION 

ATTACHMENT A 

COMMISSION CEASE AND DESIST ORDER NO. CCC-03-CD-12 

1.0 REQUIRED-AUTHORIZED ACTIONS 

Pursuant to authori ty provided in Public Resources Code Section 30810, the 
California Coastal Commission hereby orders and authorizes Johnson Oyster 
Company, Inc. (hereinafter "Johnson"), doing business in Point Reyes National 
Seashore under a lease agreement with the National Park Service (NPS) to: 

(a) Cease and desist from maintaining unpermitted development at the site, 
and refrain from performing future development at the site not specifically 
authorized by a coastal development permit or a Consistency Certification. 

(b) Within 60 days of the issuance of this Cease and Desist Order (hereinafter 
"Order''), address the unpermitted development that the Executive Director 
determines has the potential to impair the water quality and biological 
health of the estuary, including but not limited to the storage of oyster 
cultivation equipment and disposal of refuse in the estuary and along the 
shore, drainage of wastewater onto the ground and into the estuary, and 
improper storage of used motor oil. 

(c) Within 90 days of the issuance of this Order, submit for the approval of the 
Executive Director, a plan prepared by a qualified land use planner and a 
certified engineer for the complete removal of all of the unpermitted 
development constructed or brought to the site after the Coastal Act of 
19761 that the Commission would be unlikely to find consistent with 
Coastal Act policies, remediation of coastal resource impacts, and 
restoration of the site. The development that must be addressed in the 
removal and restoration plan consists of several commercial buildings, 
modifications to buildings that pre-date the Coastal Act, three . 
storage/refrigeration containers, an above-ground diesel tank with a 
concrete containment structure, and a mobile home and submerged 
oyster cultivation equipment and materials in the estuary.2 The plan must 
also characterize any impacts to coastal resources from the unpermitted 
development onshore and in the estuary and provide for remediation of 

1 The buildings that pre-date the Coastal Act include the building that houses the shucking room 
and the retail counter, the two houses, and two of the four mobile homes. In 1984, the 
Commission authorized a third mobile home at the site through Consistency Certif ication No. CC-
34-84. 
> Johnson may apply to the Commission for a ooastal development permit to retain the 
unpermitted mobile home and oyster cultivation equipment in the estuary pursuant to Section 
1.0(d). 
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those impacts, including but not limited to restorative grading and soil 
remediation and the use of best management practices to protect the 
water quality of the estuarya Should the plan call for the removal of 
oyster cultivation equipment and materials in the estuary, the plan must 
provide measures to minimize negative impacts to coastal resources from 
the removal. 

(d) Within 60 days of the issuance of this Order, submit a complete 
application for a coastal development permit to authorize after-the-fact the 
unpermitted mobile home and any oyster cultivation equipment or 
materials in the estuary that were installed after the Coastal Act, and the 
recently constructed horse paddock. 

(e) Complete implementation of the removal and restoration plan within 90 
days of its approval by the Executive Director. 

2.0 IDENTIFICATION OF THE PROPERTY 

The property that is the subject of this Order is located at the northern terminus 
of Schooner Bay in Drakes Estero, Point Reyes National Seashore, Marin 
County, Assessor's Parcel No. 109-130-17 (hereinafter "Subject Property"). 

3.0 PERSONS SUBJECT TO THIS ORDER 

The entity subject to this Order is the Johnson Oyster Company, Inc., its officers, 
employees, agents, and anyone acting in concert with the foregoing. 

4.0 DESCRIPTION OF COASTAL ACT VIOLATION 

Johnson's Coastal Act violation is its failure to obtain a coastal development 
permit or a consistency certification to authorize: (1 ) construction of several 
commercial buildings, additions to buildings that pre-date Proposition 20, and a 
horse paddock; (2) placement of a mobile home, three metal refrigeration 
containers and an above-ground diesel fuel tank with a concrete containment 
structure; (3) drainage of waste water from the shucking room and retail building 
onto the ground and into the estuary; and (4) storage of oyster cultivation 
equipment and disposal of debris in the estuary and along the shore. The 
precise dates that the development was performed are unknown but all of the 
development subject to this order occurred after the date of the Coastal Act. 

3 Nothing in this Order shall be interpreted or construed to represent Commission approval of any 
new or existing development that may be proposed in the removal and restoration plan Johnson 
is required to submit pursuant to this Order. 
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5.0 COMMISSION AUTHORITY TO ACT 

The Commission is issuing this Order pursuant its authority under Section 30810 
of the Public Resources Code. 

6.0 FINDINGS 

This Order is being issued on the basis of the findings adopted by the 
Commission on December 11, 2003, as set forth in the attached document 
entitled Staff Report for Cease and Desist Order No. CCC-03-CD-12 

7.0 EFFECTIVE DATE 

This Order shall become effective as of the date of issuance by the Commission 
and shall remain in effect permanently unless and until rescinded by the 
Commission. 

8.0 COMPLIANCE OBLIGATION 

Strict compliance with the terms and conditions of this Order is required. If 
Johnson fails to comply with the requirements of Section 1.0 of this Order, 
including any deadline contained therein, it will constitute a violation of this Order 
and may result in the imposition of civil penalties of up to six thousand dollars 
($6,000) per day for each day in which compliance failure persists. 

9.0 EXTENSIONS OF DEADLINES 

Notwithstanding Section 10.0, if Johnson is unable to comply with the deadlines 
contained in Section 1.0 of this Order, Johnson may request from the Executive 
Director in writing an extension of said deadlines. If the Executive Director 
determines that Johnson has made a showing of good cause, he/she shall grant 
extensions of the deadlines. Any extension requests must be made in writing to 
the Executive Director and received by the Commission staff at least 10 days 
prior to the expiration of the subject deadline. 

10.0 SITE ACCESS 

Johnson agrees to provide full access to the Subject Property at all reasonable 
times to Commission staff, and employees of the County of Marin and National 
Park Service for the purpose of inspecting the progress of work being carried in 
compl iance with the terms of this Order. 
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\ ter Company, Inc.) 

----·- ---
12.0 GOVERNMENT LIABILITY 

Page55 of 102 

The State of California shall not be liable for injuries or damages to persons or 
property resulting from acts or omissions by JOC in carrying out activities . 
authorized under this Order, nor shall the State of California be held as a party to 
any contract entered into by JOC or their agents in carrying out activities 
pursuant to this Order. 

13.0 GOVERNING LAW 

This Order shall be interpreted, construed, governed and enforced under and 
pursuant to the laws of the State of California, which apply in all respects. 

14.0 NO LIMITATION OF AUTHORITY 

Except as expressly provided herein, nothing herein shall limit or restrict the 
exercise of the Commission's enforcement authority pursuant to Chapter 9 of the 
Coastal Act, including the authority to require and enforce compliance with this 
Order. · 

eter M. Dou s, utlve Director 
California Coastal Commission 

.. 
-v.~ · 

• 
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Exhibit List 

Exhibit 
Number Description 

I. Site Map and Location. 
2. Assessor's Parcel Map. 
3. Photographs of Drake's Estero. 
3b. Memorandum from Dr. John Dixon, Commission biologist, dated September II, 2007. 
4. Photographs of harbor seals in Drake's Estero. 
5. Grant deed, transferring onshore property from Johnson to NPS, dated November 30, I 072. 
6. Special Use Permit No. WRO-PORE-6000-306 (renewed permit), dated April 5, 1993. 
7. Photographs of DBOC operations. 
8. Two of the letters from Commission staff to DBOC, dated May I I, 2005 and March 21, 

2006. 
9. Photographs of non-residential buildings on the property. 
I 0. Photographs of residential structures on the property. 
II. Letter to DBOC from Executive Director, dated June 5, 2007 
12. Notice of Intent to Commence Cease and Desist Order Proceedings, dated October 3, 2007. 
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Exhibit I: Map showing location of the property. 
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Exhibit3: Photographs of Drake's Estero (top photograph was taken 
during a May 8, 2007 site visit). 
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FROM: John Dixon, Ph.D. 
Ecologist 

TO: Alison Detlmer 

MEMORANDUM 

SUBJECT: Effects of Oyster Mariculture on the Natural Resources In Drake's Estero 

DATE: September 11, 2007 

Habitat Characteristics of Drake's Estero 

Drake's Estero is a shallow tidal estuary with four inland branching bays (Figures 1 & 2). 
A fifth bay to the west, Estero de Limantour, is somewhat isolated but Its mouth is also 
Inside the sand spit that shelters these areas from the open ocean and, to some degree, 
It Is functionally a part of Drake's Estero. Anima (1990) categorizes Drake's Estero as a 
"coastal lagoon• because there Is relatively little freshwater influence. Salinity 
throughout the estuary is generally similar to that on the open coast. At higher hi~h tide, 
the lagoon system (Including Estero de Umantour) covers about 2323 ac (9.4 km ) of 
which some 1186 ac ( 4.8 km2

) are intertidal. The subtidal portions of the Estero are 
shallow, generally less than 6.5 It (2m). The deepest areas {23-26 ft; 7-8 m) are at the 
entrance and within a portion of the main channel. There is very little natural hard 
substrate present. The dominant substrates are silty sands and muds. 

Large areas of subtidal sand and mud currently support eelgrass. Eelgrass (Zostera 
marina) is one of about 50 species of seagrasses, a polyphyletic group of specialized 
flowering plants that have evolved adaptations to live and reproduce in the marine 
environment. They are distinct from the algae that are the most common photosynthetic 
organisms in the oceans. Like other seagrasses, eelgrass provides imponant habitat 
for large numbers of species of invertebrates and fish (Phillips 1984). Thirty-five 
species of fish have been observed within eelgrass beds in either Drakes Estero or 
Estero de Limantour (Wechsler 1996). Eelgrass Is often described as "nursery habitat" 
because of its impor1ance to the juvenile life stages of many species. It also provides 
foraging habitat for many species of birds, including black brant (Branta bernie/a 
nigricans) tor which eelgrass Itself is a preferred food (Ganter 2000). Eelgrass also has 
important indirect effects on community organization by stabilizing the substrate and 
affecting nutrient cycling (Phillips 1984). A demonstration of the importance of eelgrass 
habitats occurred in the 1930s when disease destroyed 90% to 100% of beds of 
eelgrass in various locations In the north Atlantic. This was followed by a precipitous 
decline in many fish and invertebrate species, including commercial species, which 

Exhibit 3b 
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caused significant economic hardship (Stauffer 1937; Cottam & Munroe 1954; Phillips 
1984 ). Coincident with the loss of eelgrass, the overwintering population of brant in the 
Netherlands dropped two orders of magnitude to about 100 individuals. This natural 
catastrophe has been largely forgotten by all but eelgrass specialists. However, a 
widespread appreciation of the critical ecological functions of eelgrass is re-emerging as 
seagrass habitats are again in decline, now being Imperiled by the intensive 
development of the world 's coastlines (Orth et al. 2006). 

Like most species, eelgrass waxes and wanes in local abundance and spatial 
distribution over time (e.g., Griffin 1997). Where appropriate data are available, the best 
estimate of suitable habitat is generally the cumulative distribution of eelgrass over 
some long period. In 1990 when Anima mapped eelgrass In Drake's Estero, It was 
mostly confined to the central portion of the estero. Today, there are also significant 
eelgrass beds in Schooner Bay and Home Bay (personal observations on July 17, 2007 
and aerial photograph in NPS 2007) and probably in other areas. Brown and Becker 
(2007) estimate that there are currently 740 acres' of eelgrass in Drake's Estero, of 
which 355 acres have dense cover and 385 acres have patchy cover. Obviously the 
appropriate habitat is more extensive than would have been estimated by the 
distribution of eelgrass in 1990. Since there apparently are few estimates of eelgrass 
distribution in Drake's Estero, all areas of appropriate substrate and depth should be 
considered potential eelgrass habitat. 

Drake's Estero is relatively pristine. Water quality is high with little evidence of 
herbicides or pesticides and human activities within the watershed (mostly grazing} do 
not appear to have resulted in high levels of sediment inputs (Anima 1990}. There are 
few roads or buildings in the area. Within the estero itself, the only development is 
related to oyster mariculture. Drake's Estero is part of Point Reyes National Seashore 
and has received special congressional designation as "wildemess2" (NPS 2007}. 
Drakes Estero is particularly important for shorebirds and waterfowl. Thousands of 
birds are regularly present and during the winter the number of individuals occurring in 
Drakes Estero and Estero de Limantour are thought to be around 20,000 (Hickey et al. 
2003). Drake's Estero (including Estero de Limantour) has been designated a site of 
reg ional importance by the Western Hemisphere Shorebird Reserve Network. Drake's 
Estero is also of regional significance for harbor seals. Twenty percent of the mainland 
breeding population in California utilizes the Point Reyes coast (Allen et al. 2004 ). 
Within this important area, Drake's Estero is one of the primary pupping sites. In 2006, 
Drake's Estero supported the largest number of harbor seals and contributed the largest 
number of pups within Point Reyes (Manna et al. 2006). The significance to fish of 
eelgrass and other estuarine habitats within Drake's Estero was recognized by the 
Pacific Fisheries Management Council when it designated those habitats as "Essential 

1 No methods were described in this Trip Report (Brown & Becker 2007), so Ibis should be considered a preliminary 
estimate until a formal report is available. 
2 Estero de Limantour is currontly designated "wilderness" (and a California State Ecological Reserve) and Drake's 
Estero is ~potentia l wilderness" due to the nonconforming mariculture operation. The 1972 agreement that 
"grand fathered" the mariC\Jiturc operation for 40 years expires in 2012, at which time Drake's Estero will be eligible 
for full "wilderness•• status. 
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Fish Habitat" and a "Habitat Area of Particular Concern3
" under the Magnuson-Stevens 

Fishery Conservation and Management Act lhttp://www.pcouncil.org/facts/habitat.pdf). 

Oyster mariculture in Drake's Estero 

Oysters have been grown in Drake's Estero since about 1930 (Anima 1990). The 
processing facility is located close to the shore In the upper northeast section of 
Schooner Bay. Currently, there are at least four methods of cultivation employed. 
Oysters are grown suspended from wooden racks, on the bottom in plastic mesh bags 
individually scattered in a haphazard fashion on intertidal flats, on the bottom in plastic 
mesh bags tethered in lines on intertidal flats, and in buoyed plastic mesh bags that are 
tethered in lines on intertidal flats but that float when the area is inundated by the tide. 
Each of these culture techniques has the potential for negative environmental impacts. 

Bottom bag culture is generally restricted to intertidal areas and so avoid.s the eelgrass 
beds which grow from rhizomes in the subtidal sediments. However, some of the 
individual bags have found their way into the adjacent eelgrass. I suspect that this is an 
accidental result of placing the bags by dropping them from a boat at high tide. It is also 
possible that some bags have been moved by waves or currents. Regardless of how 
they arrived, these bags should be removed from the eelgrass beds because they 
preempt habitat. The bags that are left on the intertidal flats probably add nutrients to 
the sediments and isolate the sediment from the water column. Taken together, these 
factors probably result in anaerobic conditions developing closer to the surface4

, which 
would likely result in changes to the composition of the infaunal community. To my 
knowledge, this hypothesis remains untested. I have found no studies of the effects of 
bottom bags on infauna. A potentially more serious environmental impact of bottom 
bags is the preemption of shorebird foraging habitat. In Tomales Bay, oyster 
mariculture is avoided by western sandpipers and dunlins but preferentially utilized by 
willets (Kelley et al. 1996). Overall, the abundance of foraging shorebirds is reduced in 
Tomales Bay by the mariculture operation. However, Kelley et al (1996) did not 
distinguish the effects of bottom bag culture and culture in bags on raised racks. 
Although a reduction In shorebird foraging opportunities is a potentially serious 
environmental impact of oyster bottom culture, the significance of such an impact will be 
directly related to the proportion of foraging habitat that is preempted. An estimation of 
that proportion would help in the assessment of the significance of the environmental 
impact. If the proportion of the suitable intertidal foraging habitat that is covered by 
bottom bags is relatively small , then the impact is probably not very significant. The 
effects of bottom bag culture on harbor seals is potentially much more serious. Some of 
the bags are being placed on intertidal flats which have been documented to be haul­
out sites for harbor seals (Allen 2007). The bags preempt space and create barriers to 

' ".Habi!at Area of Particular Concern" refers to the subset of Essential Fish Habitat which is rare, particularly 
susceptible to human-induced degradation, especially ecologically important, or located in an environmentally 
stressed area. 
4 When I disturbed the substrate by tugging o~ bottom bags that were scattered on the intertidal flat at Bull Point, 
there was a strong hydrogen sulfide odor released, which indicates shallow reducing conditions. 
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movement and are a locus of disturbance when they are placed, maintained, and 
retrieved. 

Oyster culture within eelgrass beds generally has deleterious effects (Everett, et al. 
1995; De Casablanca. et al. 1997; Griffin 1997; Rumrill and Poulton 2004; Bertin & · 
Chamillon 2006). These are related to preemption of space, changes in currents that 
result in either scour or sedimentation, shading, biodeposition that may result in 
increased sedimentation and eutrophication, and physical disturbance of the substrate 
(e.g., trampling & propeller scarring) related to routine mariculture activities. The type 
and severity of mariculture impacts are related to the type of culture technique (e.g., 
ground culture5

, bottom bag culture or rack culture), the depth distribution of eelgrass 
relative to optimal mariculture habitat, the spatial extent of the mariculture 
manipulations, the biomass of cultured oysters, and the hydrological characteristics of 
the site. 

At Drake's Estero, only rack culture using suspended lines is intentionally located in 
eelgrass beds. The most obvious effect of the oyster culture is that eelgrass tends to be 
excluded from the footprint of the racks {Wechsler 2004, Brown & Becker 2007, NPS 
20076

, pers. obs. July 17, 2007). National Park Service personnel counted 89 culture 
racks in eelgrass beds and found no eelgrass under the 62 useable racks and no 
eelgrass under 20 of the 27 dilapidated racks (Brown & Becker 2007). The total area 
under active and abandoned oyster racks where eelgrass is excluded is estimated to be 
about 8 acres (Brown & Becker 2007). Eelgrass is very sensitive to light levels 
(Backman & Barilotti 1976; Burdick & Short 1999) and the lack of eelgrass within the 
footprint of culture racks is probably a result of shading. Depending on their orientation 
relative to currents oyster racks can also cause scouring or increases in sedimentation 
(Forrest & Creese 2006), either of which could also reduce eelgrass abundance. 
However. regardless of mechanism, there is less eelgrass present today than there 
would be in the absence of the oyster racks. 

Eelgrass is also impacted by the boat traffic associated with the oyster operation. The 
deep channel in Schooner Bay is thought to be caused by scour from regular boat use 
associated with the oyster operation (Anima 1990). In the absence of frequent motor 
boat activity this channel would probably be shallow and winding, as is the case 
elsewhere in the estero, and portions of what is now channel would be shallow flats that 
could support eelgrass. Propeller scarring in seagrass beds is a well-known 
phenomenon that is of increasing concern in heavily populated areas (Sargent et al. 

'Ground culture differs from bottom bag culture in that shells with oyster sp~wn (cuhch) are scattered directly on 
the substrate and are noc confined. 
6 NPS (2007) incorrectly cites Elliott-Fisk et al. (2005) as also noting a lack of eelgrass under mariculture racks. In 
fact, the latter state tha~ "We found the oyster racks to have no pronounced impacts on the eelgrass beds, which 
existed both under and away from the racks as an incredibly rich habitat type." Elliott-Fisk et al. is largely a 
summary of the research that was conducted by several U.C. Davis graduate students, including Wechsler. Since the 
quoted passage directly contradicts the findings of Wechsler (2004) and recent observations, it was probably simply 
a mistake by the author of that section. In any event, the current presence or absence of eelgrass under culture racks 
is a simple matter of fact that can be easily verified. 
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1995; Mad ley et al. 2004). In shallow water, propellers and propeller wash tear up the 
sea grass canopy but also displace rhizomes and leave bare areas (Zieman 1976 ). 
Even in Drake's Estero where boating activity is relatively low, the cumulative effects of 
propeller scarring may be significant because it may take years for scars to recover 
(Dawes et al. 1997). The direct impacts on eelgrass are obvious and the area affected 
could be determined from aerial imagery. There may also be indirect impacts to 
organisms that depend upon the eelgrass for habitat. The patchy disturbance to the 
sea grass bed affects different species in different ways, with motile swimming species 
being less affected than more sedentary species (Bell et al. 2002; Uhrin & Holmquist 
2003). Although the community effects of propeller scarring in Drake's Estero are 
difficult to quantify, it is clear that they constitute a negative impact. 

Biodeposition is a phenomenon that can have deleterious effects by increasing 
sedimentation and nutrients. Oysters feed by filtering materials that are suspended in 
the water column. This includes plankton, particulate organic matter, and inorganic 
particles. Oysters do not ingest filtered inorganic partlcles. Both organic residue from 
the digestive tract and rejected inorganic particles are bound in a mucus matrix and 
ejected (Newell et al. 2005). The former are termed feces and the latter are called 
pseudofeces since they have not passed through the digestive system. If the 
concentration of suspended particles is so high that the filtering rate exceeds the 
processing rate, oysters will reject plankton and particulate organic matter in addition to 
the indigestible inorganic particles and the pseudofeces will then have a relatively high 
organic content. The strings of feces and pseudofeces are much larger than the 
constituent materials and settle around seven times as fast as unbound suspended 
particles (Haven & Morales-Aiamo 1966). Where oyster culture is intense and tidal 
flushing is low, biodeposition has been shown to have very serious deleterious effects 
(Ito & lmai 1955; De Casablanca 1997; Bertin & Chaumillon 2006). However, in Drake's 
Estero there is good tidal flushing and individual rack areas are fairly small. Therefore, 
at current levels of oyster production it seems unlikely that biodeposition would result in 
significant environmental impacts to eelgrass or to the local infauna. According to 
Elliott-Fisk et al. (2005), Harbin-Ireland (2004) found little difference in the number of 
infaunal taxa or individuals under the racks and at various distances up to 50 m away. 
Nor was there a significant difference in the concentration of organic materials In the 
sediments. Qualitatively, however, the effect of oyster culture is to remove plankton, 
particulate organic matter, and inorganic particles from the water column, process them, 
and deposit them on the bottom. Whether this is a positive or negative ecological effect 
depends on the context. in Drake's Estero where water quality is good and where 
millions of bivalves may not have been present historically (although the history of 
native oysters is probably unknown), the effects of oyster culture on natural ecological 
processes is probably negative but not easily measured. 

A salient effect of oyster mariculture is to introduce hard substrates to areas where they 
are naturally rare. The oyster racks, the oyster cultch, and the cultured oysters all 
provide surfaces that can be colonized by sedentary "fouling• organisms. The novel 
surfaces associated with pilings and floats are particularly attractive to non-indigenous 
species (Glasby et al. 2007). Where both natural reefs and pilings are present. the 
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latter are disproportionately colonized by the exotics. In Drake's Estero, one such 
species is the tunicate identified as Didemnum species A (Bullard et al. 2007; NPS 
2007). This invasive species is common on oysters and has also colonized patches of 
intertidal mudstone. Although Didemnum is unlikely to become a pest in Drake's Estero 
due to the lack of appropriate substrate, the oyster racks and oysters provide a 
continuing source of larvae that can colonize other areas. 

The oyster racks themselves are constructed of lumber that was pressure treated with a 
wood preservative. Prior to 2003, the preservative used was almost always chromated 
copper arsenate. This chemical compound is highly toxic to marine organisms (Weis & 
Weis 1996). It is designed to be very persistent in wood and retention studies show 
little change in concentration over time at the parts-per-hundred level. However, 
aquatic organisms are affected at a parts-per-mill ion level and the chemicals do leach at 
this level, although the rate of leaching decreases with time (Weis et al. 1992). The 
leached toxic compounds are taken up and concentrated by marine organisms and 
accumulate in sediments (Weis & Weis 1992; Weis & Weis 1996). The most toxic 
element for aquatic organisms is the copper, which has even been found at elevated 
levels in oysters growing on structures constructed of treated wood (Weis et al. 1993). 

Oyster racks and the suspended strings of oysters with their attached fouling organisms 
also create a physical habitat that is not naturally present and that might alter the 
species composition and abundance of the local fish community. Such structures 
provide habitat and may also simply act as fish aggregating devices. Wechsler (2004) 
attempted to assess the effects of the oyster racks on the fish community. However, his 
fishing methods prevented him from sampling within the footprint of the oyster rack 
itself. T raw is were conducted within eelgrass 1 to 2 m from the racks. Gill nets were 
attached to the racks and may provide a better indication of the community actually 
associated with the racks, but the data were not separated by fishing method. The 
results indicated no differences in the number of species or number of Individuals next 
to the racks, 75 m distant, and in Estero de Limantour. 7 

A potentially very significant environmental impact associated with oyster culture is 
disturbance of foraging birds and disturbance of harbor seals. Disturbance may exclude 
birds from feeding or roosting areas, increase energy demands both by increasing 
metabolic rate before flight and causing them to take flight, and reduce feeding 
efficiency and feeding time (Stillman et al. 2007). Similarly, both pedestrian and boat 
activity can result in physiological and behavioral changes in harbor seals. Disturbance 
that causes seals to leave the shore and enter the water is particularly serious, 
especially when pups are present (Suryan & Harvey 1999). Such disturbance increases 
energy requirements by decreasing the haul-out period, creates a trampling risk for 
pups, and increases the chances of pup abandonment. The significance of disturbance 
varies with tidal height, frequency, distance, and season. At higher tides most habitat 
will be inundated and the effects of human activities will be less consequential. 
Obviously, more frequent disturbance will have more serious consequences. The 

'The analysis of variance resulted in tiny F-values which were incorrectly associated with a P-value ofO.OI . 
However, Wechsle~ appropriately described his results as statistically not significant. 
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closer the source of disturbance, the more likely it will have a negative effect on 
behavior. For example, in Washington, it was found that of all cases of harbor seal 
harassment from boat operation, none took place at distances >260 m, 25% occurred at 
a distance of 200-260 m, 50% at a distance of 100-200m, and 25% at a distance of 
<100m (Suryan & Harvey 1999). The seasons of greatest concern are probably the 
spring and fall migratory periods and winter for birds and the breeding and pupping 
season (March- June) for harbor seals. In Drake's Estero, both human presence and 
boat operation are potential sources of disturbance to birds and harbor seals. For 
example, an oyster operation boat was observed to disturb 90 hauled out harbor seals, 
of which 7 adults and 7 pups flushed into the water, and around 300 black brant, which 
were flushed from an eelgrass bed where they were feeding (Allen 2007). 

Summary and Recommendations 

Oyster mariculture in Drake's Estero causes a number of environmental impacts. 
Those that are most significant are the preemption of space by culture racks that results 
in the Joss of about 8 acres of eelgrass, the damage to eelgrass beds by boating 
(propeller scars and channel scour), the provision of suitable habitat for exotic fouling 
species by placing mariculture Infrastructure in the estero, the placement of bottom 
culture bags on harbor seal haul-out areas, and disturbance to harbor seals and birds 
from pedestrians and boats. Some impacts are not mitigable, but the negative effects 
of others can be significantly reduced. I suggest that the following mitigation measures 
be implemented: 

1. Oyster mariculture should not occur on tidal flats that are harbor seal haul-out 
and pupping sites. 

2. Boat operation and other human activities should stay a safe distance away from 
haul-out areas. Data suggest that an adequate buffer would be between 100 and 
200 meters, depending on the type of disturbance (Allen et al. 1984; Suryan & 
Harvey 1999; Johnson & Acevedo-Gutierrez 2007). 

3. Boat routes to culture areas should be marked and traffic confined to those 
defined lanes. This would reduce both impacts to eelgrass and disturbance to 
wildlife. 

4. No bottom culture should take place in eelgrass habitat and bottom bags that are 
currently in eelgrass habitat should be removed. 

5. No new structures should be added and discarded materials and culture racks 
that are no longer used should be removed. These materials provide habitat for 
non-indigenous species and the racks are constructed of lumber that contains 
toxic compounds. 

6. No aquaculture organisms from other areas or aquaculture materials, including 
shell, that have been used in the marine environment elsewhere should be 
placed in Drake's Estero. 

7. To the extent feasible, mariculture operations should be spatially consolidated. 
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Figure 1. Drake's Estero and Estero de Limantour. Google Earth photograph. 
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Figure 2. Schematic showing significant features of Drake's Estero (From Anima 1 ~90). 
The Johnson's Oyster Company fs now Drakes Bay Oyster Farm. 
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Exhibit 4: Photographs taken during May 8, 2007 site visit. 
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UNITED STATES DEPARTMENT OR THE INTERIOR 
National Parit Service 

Specl1l U1e Pennlt 

Name of Uee Parking and Launching Space 

---

Date Permit Reviewed ·19 
Reviewed 19 
Reviewed 19 
Expires 19 97 NOV. 15 

Long Term x 
Short Term _ _ _ 

Permit I J.l p. 9 
Region 

_P_OJ.~ _6_022 ],2 § 
POll< Type No I 

Point Reyes National Seashore 
Name of Area 

Johnson Oyster Co. of P.O. Box 68, Inverness, CA 94937 (415) 669~1149 
----""'-:-=~ot:-;P:::.,.:::m::;;ltteo;-::------ Adclreu Phone 

Is hereby authorized during the period from (Time 12: Ola.maay 15 Month 11 19 9~, through (Time 11:59 p.m. 
. . . - - -- -

day ~ Month~ 19 .2_1. to use the following described land or facilllies in the above named area: 

Two and two tenths (2,2) acres ot tract 02-106 as ehown on the attached sketch as 
· agreed in discussions during meetings relative to acquisition and the reservation of a 
portion ot Tract 02-106. 

For the purpoee(s) of; To continue providing parking space for Seashore and Johnson Oyster Co. 
visitors, including an area for laUilching canoes, .kayaks or other non-motorized boats, 

Authorlzlng legislation or other authority (RE- NPS-53 Appendix 1 ): 

NEPA Compliance: CATEGORICALLY EXCLUDED _:_ EA/FONSI EIS OTHER APPROVED PLANS 

PERFORMANCE BONO: Required __ Not Required~ Amount $ - - --­

LIABILITY INSURANCE: Required _ _ x Not Requi~ _ _ Amount $ 100 ,000. 00 

ISSUANCE of this permit Is subject to the conditions on the reverse hereof and appended pages and when appropriate 

to the payment to the U.S. Dept. of the Interior, National Parit Service of the sum of $ 250.00 semi~ually. 

The und4trllgned hereby aocepts this permit subject to the terms, covenanta,· obligations, and reservatlofl6, expressed 
or Implied herein. · . ) 

Additional Authorizing Official ------- - - --­
(11 Required) Slgna~ure 

PARK 

Superlnv ..... __ , 

Exhibit 6 
- - - --Tit Drake's Bay Oyster Co. 

CCC-07-CD-11 
Page I of 3 



. ' • • t .. 

Case4:1- 6134-YGR Document80 File- /13 Page78 of 102 

' .. ~ . 

Special Use Permit Continuation Sheet 
Permit No. WRO-PORE-6000-306 
Page 3 

9. The issuance of this permit does not convey any right, title, 
interest or estate in or to the land covered by the permit. 

10. This permit may be reissued for additional periods providing 
the land is not needed for Park purposes and the permit has 
not been terminated for a breach of conditions. 

11, Permittee agrees to pay the Marin County Possessory Use Tax, 
if applicable, or other taxes if properly assessed by the 
County or the State. 

12. Permittee agrees to meet State or County environmental 
requirements and requirements imposed by the California 
Coastal Zone Conservation Commission. 
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S.EPTIC SYSTEM "PIP£LINE. AND 
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• 

----
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l.S Ae, Reserved by 
Johnson Oyster Co. 

2. 2. Ac. Special Uae Pemit ISO' 
Johnson Oyster Co. · 

Original boundary 
Johneon Oyster Co, 

~ 0.4 Ac. S~cial Use Permit 
Johnaon Oyeter Co. 

· (Sevage Syatem) 

•• 

6 
NORTH 

Scale 1"•100' 

SKETCH 
Reserved area and 

special use permit 
Johnson Oyster Co , · 
Point Reyes N. s. 
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Exhibit 7: Photographs ofDBOC operations (these photographs were taken during 
an August 9, 2007 site visit). 
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Exhibit 7: Photographs ofDBOC operations (these photographs were taken 
during a July 17, 2007 site visit). 
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STArt OF CAl.lf()AAIA - THI: A.ESOUJl(ES AGENCY 

CAUFORNIA COASTAL COMMISSION 
45 FREHOHT STREET, SUTTt: 2000 
SAlt FRANCISCO, Q. 94105-2219 
VOICE AND TOO (415) 90•H200 

May II , 2005 

Mr. Kevin Lunny 

VIA CERTIFIED AND REGULAR MAlL 

Drakes Bay Oyster Company 
17300 Sir Francis Drake Blvd. 
Inverness, CA 94937 

SUBJECT: Status of Compliance with Cease and Desist Order No. CCC-03-CD-12 

Dear Mr. Lunny: 

ARHOlO SQ(WARZEIIEGGER, Golt.'tM" 

I am writing to provide an update regarding compliance with Cease and Desist Order CCC-03-CD- 12, 
regarding the removal of unpermitted development at Drakes Bay Oyster Company (formerly Johnson 
Oyster Company). Thank you for meeting with Commission and County staff at the property on March 
15, 2005. Enforcement staff greatly appreciates your effons to date in complying with the Cease and 
Desist Order. 

Regarding the removal of the addition to the processing building (labeled Building Jon the 2004 building 
location exhibit) the cement foundation must also be removed. Staff has examined a 1972 photograph of 
this building, and it is clear that the addition and its foundation were not pan ofthe structure in 1972, just 
prior to when the permit requirements of the Coastal Act came into effect. I have attached a copy of this 
photograph for your review. The foundation is part of the unpermitted addition that was subject to 
removal under the enforcement order, and must be removed in order to fully comply with the Cease and 
Desist Order. 

During the March 2005 site visit, Commission and County staff noted the presence of a large storage 
container that has recently been placed on the property. While we understand that compliance with the 
Cease and Desist Order has eliminated some storage areas, the storage container constitutes new 
development as defined in the Coastal Act, and would require a coastal development permit. Please 
indicate in your site plans and project description whether you are proposing to retain this structure and if 
you are proposing new storage structures elsewhere on the property. 

The remain ing structures that must still be removed under the terms of the Cease and Desist Order are 
Building C (small storage shed), the additions to the three trailers (Buildings D) and Building E (garage 
building with existing power connection to inhabited trailer). Staff understands that you may he 
proposing to completely remove and replace these trailers with three new trailers that bavc - ---"--
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overall footprint, which would improve upon the original intent of the Cease and Desist Order. Please 
indicate your proposal for these structures in your site plan and project description. If you have decided to 
leave the original trailers in place, please proceed with removal of the trailer additions as required by the 
Cease and Desist Order. 

Finally, as mentioned in Don Neubacher's March 28, 2005 lener to you, the National Park Service, Marin 
County, and the Coastal Commission must all review your proposed site plan and project description in 
order to issue any permits for future operations at the site. Please submit your site plan and project 
description to all reviewing agencies (i ncluding a complete coastal development permit application to the 
Coastal Commission) no later than June 1, 2005. 

Thank you for your ongoing cooperation and we look forward to working further with you in resolving 
thls matter. Please feel free to call me at 415-597-5894 if you have any questions. I will be out of the 
office from May 12-23 of this month. If you have any enforcement-related questions during that time, 
please contact Lisa Haage at 415-904-5220. 

Sincerely, 

Sheila Ryan 
Headquarters Enforcement Officer 

Enclosure: 

cc without enclosure: 

Ageney 

1972 photograph of proc~ssing building ("Building J") 

Lisa Haage, Chief of Enforcement, CCC 
Chris Kern, North Central District Office Supervisor, CCC 
Don Neubacher, Superintendent, Point Reyes National Seashore 
Debbie Poiani, Code Enforcement Specialist, Marin County Community Development 

Cunis Havel, Planner, Marin County Community Development Agency 
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CAUFORNIA COASTAL COMMISSION 
.s fi.EHOHT srun. $UITt xo:~ 
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YOICf AHO 1'00 (41S) 90+-5200 

VIA CERTIFIED AND REGULAR MAIL 

March 21, 2006 

Mr. Kevin Lunny 
Drakes Bay Oyster Company 
17300 Sir Francis Drake Blvd. 
Inverness, CA 94937 

SUBJECI': Ongoing violation of Cease and Desist Order No. CCC-03-CD-12 and violation 
of the Coastal Act; deadline for completion of CDP Application No. 2-06-003 

Dear Mr. Lunny: 

ram writing to formally reiterate to you that Drakes Bay Oyster Company (formerly Johnson 
Oyster Company) is in continuing violation of Cease and Desist Order CCC-03-CD-12 ("Order") 
and is in violation of the Coastal Act. Unpermitted development on the property has occurred 
without the required Coastal Development Permit ("COP"), which violates both the Order and 
the Coastal Act. On January 3, 2006 Commission staff became aware of new unpermitted 
development on the property, including a large storage container (next to another large storage 
container that we previously notified you was unpermitted in a letter dated May II, 2005), a 
construction trailer, and five plumbed oyster culture tanks. Staff notified you in a letter dated 
January 20, 2006 that Drakes Bay Oyster Company was in violation of both the Order and the 
Coastal Act. Staff visited the property on February 17, 2006, at which time staff observed this 
unpermitted development as well as other new unpermitted development including fencing and a 
wedge of fill topped with freshly paved asphalt located between the two unpermitted storage 
containers and the retail building. Staff also observed several instances of non-compliance with 
the removal requirements of the Order, which are discussed in more detail below. 

During last month's site visit, staff observed that the concrete foundation of the retail building 
addition (Building "J") is still present on site. This foundation is part of•he buildin.R addition that 
was required to be removed under the Order, and as staff informed yo1 

I 
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to you, the foundation must be completely removed. Although you have asserted that 
photographs show that this foundation is pre-Coastal, you have not provided any evidence to 
Commission staff, photographic or otherwise, that supports this assertion. In fact, a January 1972 
photograph (staff has already provided you with a copy), clearly shows that neither the addition 
nor its concrete foundation were present on the property just prior to the enactment of Coastal 
Act permit requirements, and this is why the addition (and its foundation) were subject to 
removal under the Order. As previously noted in staffs May II , 2005 letter to you: 

"Regarding the removal of the addition to the processing building (labeled Building J on 
the 2004 building location exhibit) the cement foundation must also be removed. Staff 
has examined a 1972 photograph of this building, and it is clear that the addition and its 
foundation were not part of the structure in 1972, just prior to when the permit 
requirements of the Coastal Act came into effect. I have attached a copy of this 
photograph for your review. The foundation is part of the unpermitted addition that was 
subject to removal under the enforcement order, and must be·removed in order to fully 
comply with the Cease and Desist Order." 

Drakes Bay Oyster Company will not be in compliance with this portion of the Order's removal 
requirements until this foundation is completely removed up to the existing building edge. 

Staff also observed five partially buried and plumbed oyster culture tanks located in the area 
labeled "M: Seed setting area" on the 2004 building location exhibit. These tanks were not 
present in this location during staff's March 15, 2005 site visit (see attached photo), and were 
presumably removed as required under the Order when all of the Area M buildings and their 
contents were removed. During last month's site visit, you stated that you simply put the tanks 
back near where they used to be inside the buildings that were removed. The removal 
requirements of the Order, however, include not just the buildings that were slated for removal, 
but their contents as well. The relocation, partial burial, and plumbing of these tanks in this 
location therefore constitute new unpermitted development and are in violation of the Order's 
removal requirements. 

When staff arrived for the February 17, 2005 site visit, we observed new asphalt paving on a new 
wedge of fill between the two unpermitted storage containers and the retail building. We also 
observed new unpermitted fencing near the unpermitted construction trailer. You must add 
detailed descriptions and site plan locations of all of the cited unpermitted development to your 
CDP application, and clearly indicate whether you are seeking to retain this development. You 
mentioned during the site visit that you intend to extend the asphalt paving in the direction of the 
retail building, but this is not included in your current proposed site description or proposed site 
plans. Please note that as of the date of this notification letter, any additional unpermitted 
development that occurs on the property without the required CDP will be considered a 
knowing and intentional violation of both the Order and the Coastal Act. 

Although staff appreciates that you submitted a CDP application by the January 2 7, 2006 
deadline, we note that the application is incomplete and is lacking numerous essential 
information that we previously instructed you to submit as part of your application, including a 
detailed project description and site plan describing all proposed development on the orooertv. 
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proof of legal interest in the property, and verification of all other permits, permissions or 
approvals granted by other public agencies. Staff's February 22, 2006 letter to you details 
additional materials and information that you must provide in order for tbe application to be filed 
and scheduled for hearing. Please submit the required materials and information to the attention 
of AI Wanger in the Commission's North Central District office in San Francisco no later than 
April 28, 2006. 

Staff reminds you that Section 8 of the Order details the compliance obligation for the Order. 
Violation of the Order may result in the imposition of civil penalties of up to $6,000 per day for 
each day in which compliance failure persists (Public Resources Code Section 30821.6). In the 
event we have to take formal action to enforce the Order, the Commission would also seek 
attorney's fees under Code of Civil Procedures Section 1021.8. The Commission may also seek 
other remedies pursuant to Public Resources Code Sections 30810 and 30811 regarding any new 
Coastal Act violations on the site and Sections 30820 and 30822 regarding knowing and 
intentional violations oftbe Coastal Act In addition, Section 30812 of the Coastal Act allows the 
Executive Director, after providing notice and opportunity for a hearing, to record a Notice of 
Violation of the Coastal Act against the property. Commission staff will send you a subsequent 
notice prior to proceeding with recordation of a Notice of Violation in this matter. We look 
forward to resolving this matter and hope to do so without needing to take any such formal 
actions. 

Please call me at 415-597-5894 if you have any questions about this letter. 

Sincerely, 

Sheila Ryan 
Headquarters Enforcement Officer 

Enclosure: 

cc: 

March 1 S, 2005 site visit photo 

Usa Haage, Chief of Enforcement, CCC 
Al Wanger, North Ccnual District Office, CCC 
Don Ncubacher, Superintendent, Point Reyes National Seashore 
Todd Carr, Senior PlaMer, Marin County Community Development Agency 
Judy Davidoff, attorney for Mr. Lwmy 
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Exhibit 9: Photographs of commercial facilities (photographs on this page were 
taken during an August 9, 2007 site visit). 
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Exhibit 9: Photographs of commercial facilities (photograph on this page was 
taken during a July 17, 2007 site visit). 
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Exhibit I 0: Photographs of residential development on the property, taken 
during an August 9, 2007 site visit. 
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June 5, 2007 

Kevin Lunny 
· Drakes Bay Oyster Company 

17300 Sir Francis Drake Blvd. 
Inverness, CA 94937 

AJ..NOLO SOIWAIZ!NlCCil. GOVIlHO.l 

RE: Drakes Bay Oyster Company Aquaculture Operations in Drakes Estero 

Dear Mr. Lunny: 

I am writing concerriing the Drakes Bay Oyster Company's aquaculture operations in Drakes 
Estero. As you know, the Coastal Commission issued a Cease and Desist Order to the previous 
owner, Johnson's Oyster Company ("JOC") for various Coastal Act violations concerning the 
onshore oyster operations along Drakes Estero. Commi~sion staff has been in communication 
with you concerning compliance witl:i this Order, including information required to complete 
your application for a Coastal Development Pennit as required under the Order. 

Recent information has come to our attention regarding your offshore aquaculture operations that 
raises concerns about potential impacts to sensitive resources in Drakes Estero. In particular, we 
are concerned about adverse impacts your operations may be having on coastal resources such as 
eelgrass, harllor seals, and black brant and other shorebirds, as well as the potential introduction 
of exotic and invasive species in this sensitive area. In addition, it appears your expanded 
operations have not received necessary permits, including a coastal development permit from the 
California Coastal Commission. These concerns are discussed in more detail below. 

Backeround. Drakes Esiero is within Point Reyes National Seashore ("Point Reyes"), which 
was established in 19621

• ·Drakes Bay Oyster Company is the only aquaculture operation located 
within the Drakes Estero portion ofPoint Reyes, an area designated as potential wilderness under 
the Point Reyes Wilderness Act of 1976~. In the early 1960s;prior to the designation of Point 
Reyes, JOC was operating aquaculture activities in Drakes Estero pursuant to a !ease/allotment 
from the State of California ("State"/ In 1·965, after the designation, the State conveyed the 
submerged lands within Drakes Estero to the federal government, subject to certain limitations, 
including the reserved right of "the people of the state .. ·.to fish in the waters.',.c In 1972, the 
National Park Service (''NJ'S"), which. adminis(ers Point Reyes, purchased approximately .five 
acres of dry land along the banks of Drakes Estero from JOC, subject to a reservation of a . 
terminable right allowing joe to use and occupy approximately 1.5 acres of the land for 

'Public Law 87-6S7 (Sept 13, 1962) . 
1 Public Laws 94-544 (Oct. 18,1976) llDd 94-S67 (Oct 20, •1976) . 
' Stare Department ofFish and Game Oyster Allotmcnr No. 2 &Dd, later, Allotment No. 72. 
'Stats. 196S, Chap. 983 . 
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"processing and selling ... oysters, seafood and complimentary food items, the interpretation of 
oyster cultivation to the visiting public, and residential purposes reasonably incidental thereto" 
unti12012, at which time it is expected that aquaculture operations will cease and the NPS will 
obtain a full wilderness designation for Drakes Estero. The federal government thus came to 
own both the onshore and offshore property upon which the aquaculture op.eration is located. At 
about the same time, the NPS issued a term-limited Special Use Permit to JOC, NPS Special Usc 
Permit No. 8530-121, for the usc of both the dry land and the tidelands for purposes similar to 
those listed in the reservation of right In 2005, you purchased JOC, and you began operations 
under the business name Dr8k.es Bay Oyster Company ("DBOC"). 

According to a recent California Department ofFish and Game ("DFG") Report from March 
2007, DE!OC has increased the number of oysters being cultivated in the Estero from a pre­
purchaSe level of roughly one million oysters in 2004 to a current production level of 
approximately nine million oysters and one million clams. We believe that this increase in 
operations within the Estero may be adversely affecting coastal resources. 

Impacts to Coastal Resources. 

Harbor Seals. Drakes Estero is one of only five major seal colonies at Point Reyes. The Point 
Reyes harbor seal population represents the largest concentration of harbor seals in the State of 
California outside of the Channel Islands and accounts for as much as 20% of the total m3inland 
breeding population. Drakes Estero and the nearby Double Point area of Point Reyes provide 
habitat for as much as half of this population during both the breeding and molting seasons, and 
the beaches and intertidal sand bars within the Estero function as essential seal haul-out and 
pupping areas through the spring and summer seasons. Harbor seals are year-round residents of 
the Estero, with as many as 2,000 breeding/molting individuals and 300-500 pups annUaily. 

The regional significance of Drakes Estero as a harbor seal mating, molting, and pupping area, 
combined with the sensitivity to disturbance of this population during these critical life stages; 
·was instrumental tO Drakes Estero's designation as potential wilderness and in 1995 prompted 
the NPS to prohibit the use of the Estero{or recreational kayak:ing and canoeing each year from 
March to July. 

Harbor seals have been directly affected by oyster operations in the past, but disturbances to 
resting and breeding seals appear to have increased in 20Q7.· Since March of this year, park 
biologists documented oyster boats disturbing mothers with pups, and the placement of oyster 
bags on and near sandbars where seals would normally give birth and nurse-their pups. 'Qie 
science advisor to the National Park Service, who has amassed ·25 years of continuous data about 
the harbor seal nursery at the Estero, has documented evidence of recent adverse impacts to 
harbor seals in intertidal areas affected by oyster and/or clam culture operations. Disturbance to 
seals by oyster boats and aquaculture activities iif these areas has reportedly caused seals and 
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pups t~ be "flushed"5 intP the water oil at least several occasions and may have interfered with 
the use of these important haul-out areas by breeding and pupping seals. Accordingly, we are 
concerned that your operations near these intertidal sandbars are having an adverse affect on 
harbor seals in the Estero. 

·Eelgrass. Drakes Estero is one of only a few sites with significant eelgyass beds in California. 
These beds represent approximately 7% of all eelgrass in California, and at 750 acres, comprise 
one of the most expansive contiguous eelgrass sites in the state. These eelgrass beds provide 
important habitat and food resources for many species, including spawning and larval fish, over­
wintering black brant, and invertebrates. Within Drakes Estero, many species such as Pacific 
herring, bay pipefish, gammarid and caprellid amphipods, the sea slug (Phyllaplysia taylon}, and 
several_shrimp species are directly dependent on eelgrass beds. Eelgrass is very sensitive to 
light, nutrients, pollution and sedimentation, and is thus an excellent indicator of estuarine 
health. Oyster farming has a number of impacts on eelgrass: it reduces the amount of light 
.available to eelgrass beds because of shading by racks; it increases the amount of sedimentation 
and tuibidity due.to deposition of oyster pseudo-feces and trapping sediment; and it can 
contribute biocides and chemical pollutants to the marine environment from treated construction 
materials and from general operations. 

As much as 96% ofDBOC' s oyster racks are located in the Estero's eelgrass beds and the 
eelgrass beds in these areas appear to have been significantly affected by the oyster racks, with 
approximately eight acres of eelgrass directly lost due to shading from the oyster racks, and an 
additional 50 acres potentially suffering secondary impacts from propeller cuts, anchoring, etc. 

Black Brllllt and Other Birds Species. Recent reports from the NPS science advis_or and NPS 
volunteer monitors have shown that oyster cultivation operations have resulted in the periodic 
flushing and abandonment of roosting sites by up to several hundred black brant-a species of 
marine goose that has ·been. included on both the Audubon WatchList and the IUCN Red List of 
threatened species_ and is protected under the Migratory Bird Treaty Act. Large numbers of these 
birds migrate from the Arctic to Point Reyes each year, and Drakes Estero provides vital 
wintering habitat due to its large eelgrass: beds. Also, hundreds to thousands of brown pelicans, a · 
federally protected species, congregate at the Esteros (Drakes and Limantour) from the summer 
through December, feeding on large sdtooling fish such as anchovies, herring, and smelt, and: 
resting on tidal mudflats. Other species that occur in large numbers are Caspian terns, gad wail, · · · 

.ruddy.duck, American widgeon, bufflehead, green-winged teal, Western and least sandpiper, 
dunlin, and·black-bellied plover. Based on the observed effects on black brants and your . · 
operation's use of tidal mudflats that may serve as roosting and foraging habitat for shorebirds; 
we are concerned that your aquaculture operations in the Estero may tic aliversely affecting ihese 
bird species as well. 

s In this context "flushing" refers to !he behavioral respoo.se of harbor seals !hat causes them to leave tbeir baukna 
sites and enter !he water when confront:d with a di.srurba.ace. Exhibit 11 · 
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Other Environmental Impacts. The Drakes Bay Oyster Company operation also has the . 
potential to cause negative impacts throughout both Drakes Estero and the larger coastal region 
through inadvertent or intentional intrCJ!:Iuction of exotic invasive species that may result from: 
aquaculture activities. The marine ecologist with the Point Reyes National Seashore has noted 
that many of the apparently older and larger oysters growing on racks had extensive non-native, 
highly invasive tunicates (Didemnum species) growing on them. This species is an aggressive 
·invader that has had substantial ecosystem and financial impacts in New Zealand, several west 

· coast estuaries and the Grand Banks off Newfoundland. Other fouling organisms (native and 
· non-native sponges, tunicates, bryozoans, and mussels) have been observed by Park Service 
s~ as well as researchers from UC Davis, on both oysters and racks throughout the estuary. 
Introduced species released within Drakes Estero have the potential to become established and 
spread to other adjoining water bodies resulting in potentially significant and widespread 
econon:iic, commercial, and ecological effects. 

In addition, the placement oflarge amounts of hard substrate (oyster racks and bags) and the 
cultivation of large numbers of filter-feeding non-native oysters within-Drakes Ester<;>, an area 
traditionally characterized by eelgrass, intertidal sand flats, and other areas of soft benthic 
habitat, has the potential to alter the overall ecology of the Estero. Increases in the availability 
and abundance of hard substrate within the Estero, due to the placement of human-made · 
structures-and materials, would not only enable the cultivation of exotic commercial species of 
clams and oysters but may also result in the establishment and spread of suites of additional 
species that specialize on these habitat types and would not typically be found within the Estero 
during more natural conditions when the amount of available hard substrate would be very 
limited. This would increase competition for resources within the Estero and could substantially 
alter the types and numbers of species makilig use of the Estero and its corresponding ecological· 
vitality. The cultivation oflarge numbers and quantities of filter-feeding exotic species within 
the Estero would result in the removal of substantial quantities of planktonic organisms and 
organic matter from the Estero's waters. Based on an individual oyster's estimated potential to. 
filter and remove planktonic organisms from up to 50 gallons of water per day, the current 
cultivation of as many as nine million oysters within the Estero can be estimated to result in the 
filtration of ap{lroximately 450 million gallons of water per day. On a continual basis, this level 
of filtration could potentially result in competition for food resources and negative impacts to 
native clams and benthic filter-feeders that naturally occur within the Estero and rely on the same 
types of planktonic food sources that are being removed by cultivated exotic oysters and clams. 

Authorizations. It appears that you may not have all the required permits and authorizations 
for your expanded aquaculture operation, including but not limited to coastal permits from the 
Coastal Commission, federal permits from the U.S. Army Coips of Engineers ("Army Coips"), 
and use permits from the NPS. A coastal deveiopment permit ("CDP'') may be necessary to 
authorize your current operations in, and use of, the Estero. Pursuant to the definition of 
development in the Coastal Act6, a CDP from the Coastal Commission is required for, among 
other things, any "change in the intensity of use of water" that occurred anytime after February I, · 
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1973, the effective date of the CoaStal Zone Conservation Act of 1972.7 If, after the.abovC­
referenced date, the racks have been moved to different locations, or new racks have been 
installed for the Increase in oyster production, a CDP may have also been required for the 
folloWing additional form of "development": "on land, in or under water, the placement or 
erection of any solid material or structure." Therefore, a CDP may be required for such actions . 
as: .1) increase in the intensity of the aquaculture operations from the 2004 pre,.purchase level of· 
one million oysters to the current level of nine million oysters and one million clams, and the 
geographic expansion into seal pupping areas; 2) addition of new species (addition of new 
oyster, mussel, or clam species not previously authorized under DFG or NPS permits); 3) the 
addition of new materials or structures to the environment (installation of new racks and/or 
changing locations of existing racks); and 4) change in the type of aquaculture (new and/or 
expanded use ofbottoin culture bags). 

Finally, if either Section 4048 or Section 109 Permits are required by the Army Ccirps of 
Engineers, the.Coasta! Commission would have the authority under the Coastal Zone . 
Management Act ("CZMA")10 to review these permits for consistency with the Coastal Act. The 
Coastal Commission may also have the authority under the CZMA to review the National Park 
Service's special use permits for consistency with the Coastal Act. 

In summary, Commission staff has identified several types of potentially significant adverse 
impacts to coastal habitat and wildlife resultirig from aquaculture operations in Drakes Estero, 
including concerns about adverse impacts on harbor seals and the potential for reduced 
reproductive success; direct and indirect loss of eelgrass habitat; impacts to a number ofbird 
species including federally listed and protected species; and the potential introduction of invasive 
species. We would like to work with you and the NPS to find ways to minimize adverse impacts 
from your operation, and to work with you to process your application for the necessary 
authorizations under the Coastal Act. 

Please contact Ali~on Dettmer, DepUty Director, of my staff to discuss the matter of obtaining 
coastal permits for offshore operations. She can be reached at 415-904-5205. We recommend · 
that you also c.ontact the Army Cor!?s to Rursue any appropriate federal penmts that they are 
authorized to gr . · · . · . 

7 Cal. Pub. Res. Code § 27000 et seq. (repealed). 
. . • 33 u.s. c.§ 1344 

'33 u.s.c. § 403 
10 16 U.S.C. §§ 145.1 et seq. 
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cc: Senator Dianne Feinstein 
Steve Kinsey, Marin County Supervisor, District 4 

· Don Neubacher, Superintendent, Point Reyes National Park 
Jane Hicks, Army Corps of Engineers 
AI Wanger, DeputY. Director 
Alison Dettmer, Deputy Director 
Lisa Haage, Chief of Enforcement 
Michael Endicott, North Central Coast District Manager 
Jo Ginsberg, Enforcement Analyst 
Cassidy Teufel, Coastal Program Analyst 
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October 3, 2007 

Kevin Lunny 

VIA CERTIFIED Ai'ID REGULAR MAIL 

Drake's Bay Oyster Company 
17171 Sir Francis Drake Blvd. 
Inverness, CA 94937 

Subject: 

Violation No.: 

Property Location: 

Violation Description: 

Dear Mr. Lunny: 

Notification of Intent to Commence Cease and Desist Order 
Proceedings 

V-7-07-001 

. Property is located within the Point Reyes National Seashore and is 
referred to as Drake's Bay Family Farms, with onshore facilities 
located at 17171 Sir Francis Drake Blvd. in Inverness, Marin 
County and offshore facilities in Drake's Estero. 

Unpermitted development consisting of offshore aquaculture 
facilities and operations and onshore harvesting and processing 
facilities and operations. 

Thank you very much for meeting with my staff at the Commission's San Francisco office on 
August 30,2007, to discuss resolution of this situation and to clarify the current extent of your 
operations and the protocols that you have implemented to protect the valuable and sensitive 
resources in Drake's Estero. Staff has informed me that the meeting was very informative and 
productive and that they look forward to continuing to work collaboratively with you. As we 
have previously stated, the necessary and appropriate first step in the resolution of this matter is 
the issuance of a Commission cease and desist order, to address the fact that operations are 
ongoing in the absence of any Commission authorization, and, as you know, we would prefer to 
address this matter through a consent cease and desist order. During the August 30, 2007 
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meeting, my staff reviewed a draft consent order with you and intends to continue to work with 
you .to reach a resolution through the consent order process. This letter is a formal requirement, 
under Section 1318l(a) of the Commission's regulations (Cal. Code Regs., Title 14, § 13181) for 
the issuance of a cease and desist order, and is intended to facilitate that process. Thus, I am 
hereby, in accordance with the Commission's regulations, notifYing you of my intent, as the 
Executive Director of the California Coastal Commission ("Commission"), to commence 
proceedings for the issuance of a cease and desist order addressing unpermitted development on 
property located within the Point Reyes National Seashore that is referred to as Drake's Bay 
Oyster Company, including onshore facilities located at 17171 Sir Francis Drake Blvd. in 
Inverness, Marin County and offshore facilities in Drake's Estero {the onshore and offshore areas 
will hereinafter collectively be referred to as "the property"). 

As you know, the property is owned by the National Park Service (NPS) but you currently 
occupy the onshore portion pursuant to a reservation of"right to use and occupy," which 
accompanied the 1972 deed through which NPS obtained title to the property, and you use both 
the onshore and offshore portions for an oyster cultivation venture. The property consists of 
approximately 1600 acres offshore and approximately 1.5 acres onshore. The proposed order 
will direct you to: 1) cease from performing any further development activity on the onshore and 
offshore portions of the property without first obtaining a Coastal Development Permit (COP) or 
other Coastal Act approval1

; 2) cease from expanding or increasing the intensity of use of any 
existing unpermitted development on the property without first obtaining a CDP; 3) comply with 
the protective measures set forth in the Order; 4) complete the National Park Service's special 
use permit process by the schedule set forth in the Order, and implement any steps authorized or 
required by any special use permit obtained, unless inconsistent with another term of this Order; 
5) revise the project description in CDP Application No. 2-06-003 to include all onshore and 
offshore development; 6) complete the CDP application by the deadline set forth in the Order 
and allow the application to proceed through the Commission permitting process according to 
applicable laws; and 7) implement and comply with all the terms of any permit issued, including 
the removal of any development that is denied under a Commission permit action in this matter if 
such removal is necessary. 

As discussed with staff, please include in your application all items of the unpermitted 
development that you would like to retain, and any new development which you would like to 
apply for under the Coastal Act. The Order may include a provision that required removal of any 
development, as that term is defined in Section 30106 of the Coastal Act, that is not included in 
your application, as it will continue to constitute unpermitted development even if a permit is 
granted, or any development denied by the Commission as part of the Commission action on the 
permit application. Staff is happy to work with you once an order is issued to help you to 
comply with these conditions and with all terms and conditions of the order to reach a 
comprehensive resolution in this matter. 

1 The Coastal Act is codified in sections 30.000 to 30,900 of the California Public Resouices Code. All 
further section references are to that code, and thus, to the Coastal Act, unless otherwise indicated. r===.:;::_----, 
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The unpermitted development activities at issue were undertaken on the property, and include 
both the construction/installation of structures and the performance of ongoing activities. The 
activities constitute "development" as defined by Section 30106 of the Coastal Act and Policy 
22.56.0301C of the Marin Local Coastal Program (LCP) Implementation Plan and require a CDP 
pursuant to Coastal Act Section 30600 and LCP Policy 22.56.0401.2 No COP has been obtained 
to authorize the development. Consequently, the unpermitted development violates the Coastal 
Act and the LCP. We appreciate your willingness to resolve these violations. 

Commission staff most recently conducted site visits on July 17,2007 and August 9, 2007, to 
observe current site conditions and to preliminarily evaluate the potential adverse impacts from 
your operations, which should be addressed through the NPS permitting and Commission 
enforcement and permitting processes. These potential impacts include water quality impacts, 
impacts to harbor seals such as decreased reproductive success, direct and indirect loss of 
eelgrass habitat from boat propellers and oyster bags and racks, impacts to federally listed and 
protected bird species such as the black brant and brown pelican from boating in roosting areas 
and loss of foraging habitat, and the potential introduction of invasive species. These impacts 
require immediate attention. The proposed order will set forth protective measures meant to 
prelin1inarily address the impacts and will as establish a reasonable timeline for completion of 
the NPS and Commission permitting processes. 

Violation History 

In 1972, NPS purchased approximately 5 acres of land along the banks of Drake's Estero, in the 
Point Reyes National Seashore, from Johnson's Oyster Company ("Jolmson 's"), the owner at 
that time, subject to the reservation of a right allowing Johnson's to use approximately 1.5 acres 
of the land for "processing and selling ... oysters, seafood, and complimentary food items, the 
interpretation of oyster cultivation to the visiting public, and residential purposes reasonably 
incidental thereto" until 2012. NPS then issued Special Use Permit No. 8530-121 to Jolmson's 
for the use of an additional2.2 acres of land for the purpose of providing interpretive and visitor 
services "and for the operation and the utilization of tidelands for purposes related to the 
operation of the oyster farm." 

In 2003, after attempting to resolve numerous Coastal Aci/LCP, building code, and health and 
safety code violations on the property since 1989, Marin County requested that the Commission 
assume enforcement authority over the property with respect to Coastal Act violations. 
Accordingly, the Commission issued Cease and Desist Order No. CCC-03-CD-12 in December 
2003, which required the removal of some of the unpermitted development from the property 
and submittal of a CDP application for after-the-fact authorization of some of the unpermitted 
development. 

After you purchased the business from Jolmson's at the beginning of2005 and began operations 
as Drake's Bay Oyster Company, you generally undertook compliance with the Cease and 

'The Commission certified the Marin County LCP on April 1, 1981. 
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Desist Order. Commission staff has worked with you for two years to bring the property into 
compliance with the Cease and Desist Order and with the Coastal Act. Unfortunately, during 
this time, new development, including the installation of two large containers being used to 
house the production facilities including shucking and packing, construction of a processing 
facility, placement of a temporary construction trailer, grading, and paving has occurred on the 
property without any CDPs, and there are concerns that your current, unpermitted operations 
may have adverse impacts on the flora and fauna of the Estero and the water quality of the Estero 
and ·surrounding areas. For example, Commission staff has received reports that boats owned 
and operated by Drake's Bay Oyster Company have veered too close to harbor seal pupping/haul 
out areas while en route to work on oyster racks and bags in the Estero. A consent order in this 
matter may help resolve such issues and avoid misunderstandings in the future. 

You submitted a CDP application in January of2006, seeking after-the-fact authorization for the 
placement of an 8x40' trailer containing a shucking plant, 20'x8' trailers, 40'x8' containers, 
construction of a porch at the managers residence/office, installation of fencing, a parking lot, a 
display aquarium and shellfish tanks, and for authorization to remodel four existing buildings 
including replacing roofs, paint, and trim, and adding ADA-compliant bathrooms. The 
application is not yet complete. Commission staff is aware that a conditional use permit from 
NPS is required to complete your application and that you are in the process of obtaining such a 
permit from NPS. The proposed order establishes a reasonable timeline to proceed through the 
NPS permit process and, subsequently, the Commission permitting process. The order will also 
include provisions to be undertaken immediately in an attempt to ensure protection, in the 
interim, of the valuable resources that are protected under Chapter 3 of the Coastal Act and upon 
which you rely for your aquaculture operation. We believe such measures are in the best 
interests of you and the Commission, and we look forward to working with you on a consent 
order that will allow us to work cooperatively toward resolving the. violations and getting ail 
necessary permit requirements addressed at the site, while protecting the sensitive natural 
resources on which those operations rely. 

Cease and Desist Order 

The Commission's authority to issue Cease and Desist Orders is set forth in Section 30810(a) of 
the Coastal Act, which states the following: 

(a) If the commission, after public hearing, determines that any person or governmental 
agency has undertaken, or is threatening to undertake, any activity that (1) requires a permit 
from the commission without securing the permit or (2) is inconsistent with any permit previously 
issued by the commission, the commission may issue an order directing that person or 
governmental agency to cease and desist. The order may also be issued to enforce any 
requirements of a certified local coastal program or port master plan, or any requirements of this 
division which are subject to the jurisdiction of the certified program or plan, under any of the 
following circumstances: 

(1) The local government or port governing body requests the commission to assist with, 
or assume primary responsibility for, issuing a cease and desist order. 
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(2) The commission requests and the local government or port governing body declines 
to act, or does not take action in a timely manner, regarding an alleged violation which could 
cause significant damage to coastal resources. 

(3} The local government or port governing body is a party to the violation. 

The unpermitted development at issue in this matter clearly constitutes "development", and 
therefore, requires a COP. No COP authorizing any item of the cited development has been 
issued. You have expressed your willingness to complete your COP application in an effort to 
obtain the necessary authorization for the development at issue. The mechanism to facilitate this 
process and to ensure that it proceeds in a timely manner, which is in the Commission's and your 
best interests, is a cease and desist order. As I have previously stated, we would prefer that the 
order be a consent order, which will provide you with the opportunity to collaborate with staff 
and to have input into the process and timing of any removal of unpermitted development should 
such removal be required. Therefore, I am issuing this notice of intent to formally begin the 
order process, with the intent to accomplish our goals through a consent order. 

In accordance with Sections 13181(a) of the Commission's regulations, you have the opportunity 
to respond to ·the Commission staffs allegations as set forth in this notice of intent for the 
proposed cease and desist order by completing the enclosed Statement of Defense form. The 
Statement of Defense form must be returned to Christine Chestnut in the Commission's 
San Francisco office, using the address provided on the letterhead, no later than October 
22, 2007. Submittal of a Statement of Defense will not be necessary if you reach agreement with 
Commission staff on a consent order, although you are not precluded from submitting a 
Statement of Defense form in that instance. 

Please be advised that Coastal Act Sections 30803 and 30805 authorize the Coastal Commission 
to initiate litigation to seek injunctive relief and an award of civil penalties in response to any 
violation of the Coastal Act. Coastal Act Section 30820( a) provides that any person who violates 
any provision of the Coastal Act may be subject to a penalty not to exceed $30,000 per violation. 
Further, Section 30820(b) states that, in addition to any other penalties, any person who 
"knowingly and intentionally" performs any development in violation of the Coastal Act can be 
subject to a civil penalty of up to $15,000 for each day in which each violation persists. 
Additional penalties of up to $6,000 per day per violation can be imposed if a cease and desist or 
restoration order is violated. Section 30822 further provides that exemplary damages may also 
be imposed for knowing and intentional violations of the Coastal Act or of any orders issued 
pursuant to the Coastal Act. 

Commission staff has tentatively scheduled the hearing for the proposed cease and desist order 
during either the October or November 2007 Commission meeting, depending on the progress 
made during further consent order discussions and the time necessary for additional discussions 
in order to reach an effective and comprehensive resolution. Thank you again for all of the time 
and effort that you have put into this process. We appreciate your cooperation and commitment 
to ensuring that your operations are conducted in a way that complies with the Coastal Act and 

r---~~~-------
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oth~r applicable laws. If you have any questions or concerns regarding this letter or any aspect 
of this matter, please contact Christine Chestnut at 415-904-5294. 

!.~l~ 
Executive Director 

Enc. Statement of Defense Fonn for Cease and Desist Order 

cc w/o Enc.: Lisa Haage, Chief of Enforcement 
Alex Helperin, Staff Counsel . 
Nancy Cave, Northern California Enforcement Program .Supervisor 
Alison Dettmer, Energy and Ocean Resoilrces Program Manager 
Cassidy Teufel, Energy and Ocean Resources Analyst 
Charles Lester, Deputy Director 
Michael Endicott, North Central District Manager 

· Jo Ginsberg, North Central District Enforcement Analyst 
Christine Chestnut, Statewide Enforcement Analyst 

) 
.. 
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October 24,2012 

VIA ELECTRONIC MAIL AND U.S. MAIL 
(ncavc@coastal.ca.sov) 

Nancy Cave 
Northern California Enforcement Program Supervisor 
California Coastal Commission 
45 Fremont Street, Suite 2000 
San Francisco, CA 94105-2219 

RYAN R. WATIUIMA>I 
Dii"ICI {8$8) 7~·41 u 
rrwalanwt@sloel.com 
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Rc: Drakes Day Oyster Compnny and Consent Cease and Desist Order CCC-07-CD-11 

Dear Ms. Cave: 

This letter responds to your July 30, 2012,lcttcr asserting that the Drakes Bay Oyster 
Company may be in violation of California Coastal Commission Consent Cease and Desist 
Order No. CCC-07-CD-11 ("Consent Order"). 

Drakes Day Oyster Company is in full compliance with the Consent Order. Its actions 
and positions arc transparent. Perhaps no coastal activity in California is as carefully managed 
and heavi ly scrutinized a.~ the Drakes Bay Oyster Company. 

This letter responds to the three compliance issues raised in the July 30 letter by 
providing relevant evidence, analyzing and WlSWering the CCC's allegations, and proposing a 
path forward to resolve each issue. 

There is no basis for CCC to consider, much less engage in, a new enforcement action 
against Drakes Bay Oyster Company. 

I. DRAKES HAY OYSTER COMPANY COMPLIES WTI'H THE HARBOR SEAL 
PROTOCOL FOR ACCESSING THE "LATERAL CHANNEL" OF DRAKES 
ESTERO DURING HARBOR SEAL PUPPING SEASON 

Two errors have misled the CCC into alleging that Drakes Bay Oyster Company 
("DBOC") has been in violation of the protocol for accessing the "Lateral Channel" in Drakes 
1-:Stcro during harbor seal pupping season. 

Al -~l:l (..1111(~11'11 1 ld :ll~e• 
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First, the CCC fails to understand how the "Lateral Channel" bas been defined over 
nearly twenty years of operational history under both the 1992 Record of Agreement Regarding 
Drake's Estero Oyster Farming and Harbor Seal Protection ("1992 Multi-Agency Seal 
Protocol"), and the 2008 Special Use Permit ("2008 SUP") between DBOC and the National 
Park Service ("NPS''). As documented in this letter, operational practice makes clear that 
DBOC's activities during the harbor seal pupping season have been long acknowledged and 
accepted by the NPS, the National Marine Fisheries Service ("NMfoS"), the California 
Department of f-ish and Game ("CDfoG"), and California Department of Health Services (now 
known as the California Department of Public Health, or "CDPH") (collectively, the "Resource: 
Agencies"). 

Second, although the CCC asserts that the terms and conditions found in the 2008 SUP 
between DBOC and the NPS establish that DBOC is in violation of the harbor seal pupping 
protocol, the 2008 SUP does not define the key terms or provide any metrics that are inconsistent 
with operational practice under the 1992 Multi-Agency Seal Protocol. Accordingly, the 2008 
SUP does not provide any basis for a finding that DBOC has failed to comply with the harbor 
seal pupping season protocol. 

A. Operational Practice J>efines the Westernmost Extent of the "Lateral 
Channel" During the Harbor Seal Pupping Season 

As the CCC understands, restrictions on oyster boat travel in Drakes Estero during harbor 
seal pupping season have been in place since May 1992, when tbc operator at that time, the 
Johnson Oyster Company ("JOC"), entered into the 1992 Multi-Agency Seal Protocol with the 
Resource Agc:ncies. Accordingly, by the time DBOC Look over from JOC in 2005, over a 
decade of operations llnder the 1992 Multi-Agency Seal Protocol had already occurred. 

CDPG official Tom Moore, a biologist with responsibility for managing aquaculture 
operations in Drakes Estero and the agency official witb the longest continuous involvement 
with aquaculture operations in Drakes Estero, is the most knowledgeable person regarding the 
protective actions taken to ensure harbor seals are not disturbed by aquaculture operations. He 
was an original participant in developing the 1992 Multi-Agency Seal Protocol and was 
responsible for implementing it over nearly two decades- first with JOC, and later with DBOC. 
At the time of Mr. Moore's retirement in 2009, he was CDFG's Marine Region Aquaculture 
Coordinator, and was responsible for managing all the state's marine aquaculture. 

72492842.3 0099880.00856 
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Mr. Moore notes that when the 1992 Multi-Agency Seal Protocol took etJect, there was 
"no exact beginning of the western edge of the 'lateml channel,' whose approximate location is 
pict1.1Ied in the Record of Agreement solely by tidal height of a minus tide Jess than -1.0 foot on 
an outdated map.'' Attachment 1, Moore letter to Cave, at 2 (October 3, 20 12). Without either 
GPS or GIS ability "to mark, using latitude and longitude, this undefined point in 1992 .. . JOC 
employees landed at the western 'edge' ofthe lateral channel as best defined by tidal height and 
visual reckoning at the time they were working." Jd This operational practice persisted 
throughout the remainder of JOC's operations, without complaint by NPS (or any other agency) 
about harbor seal disturbances. !d. 

In fact, Mr. Moore always understood that the 1992 Multi-Agency Seal Protocol was 
"meant to be an adaptive management tool with new input from operational experience revising 
the protocols." Attachment I, Moore Jetter to Cave, at 3. 

When DBOC began operations, Mr. Moore provided Mr. Lunny with the 1992 Multi­
Agency Seal Protocol and took him nnd DBOC employees to "the lateral channel area . . . to 
indicate the permissible extent of access during the harbor seal pupping season." Attachment I, 
Moor·e letter to Cave, at 2. According to Mr. Moore, "DBOC's usc of this area is essentially in 
the same manner (stocking, working nnd harvesting) as JOC's except with Jess use of the more 
easterly portions of Bed 15 on Barries Bar. This had been normal operating procedure and 
appeared to work, as evidenced by lack of complaints and no scientific fmding of adverse 
impacts to harhor seals by DBOC operations." Jd. at 2 (emphasis added). 1n Mr. Moore' s 
opinion, "DBOC has shown good faith and adherence to the protocols in both the [1992 Multi­
Agency Seal Protocols] and the 2008 Special Use Permit (SUP) .. . . " fd. at 2-3. 

Throughout its operations, DBOC has respected both the 1992 Multi-Agency Seal 
Protocol and the 2008 SUP, and has not entered the "Lateral Channel" as defined by decades of 
operational practice during the harbor seal pupping season. GIS records demonstrate the 
consistency ofDBOC's operations in the western side of Drakes Estero and confirm that DBOC 
boats are not accessing the "Lateral Chnnnel" during harbor seal pupping season. Attachment 2, 
DBOC GIS map of June 2010 boat transit ("June 2010 Boat Map"). 

Notably, since 2005, the NPS has closely monitored DBOC's activities, especially during 
the harbor seal pupping season. Despite this scrutiny, NPS has never alleged that DOOC is out 
of compliance with the 1992 Multi-Agency Seal Protocol, or the 2008 SUP. 

?2492842.3 0099880·00816 
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More importantly, ~s-the agency with jurisdiction under the Marine Mammal 
Protection Act to protect harbor seals- has never alleged that DBOC is out of complia!lce with 
the 1992 Multi-Agency Seal Protocol, and does not consider DBOC's long-standing boat transit 
patterns to cause any impacts to harbor seals during the pupping seal closure. 

It is unsurprising that the Resource Agencies have long allowed oyster boats to access 
Beds J 5, I 7, and 20 during the March 1 to June 30 period. This is so because the Drakes Estero 
harbor seal haul out areas are approximately 600 yllfds from the point where DDOC's boats stop, 
a distance six times &realer than the 100 yard buffer generally required by the 1992 Multi­
Agency Protocol, and the 2008 SUP. 

Furthermore, Mr. Moore notes that since 1992, the aquaculture sites have become even 
further removed from harbor seals using the "Lateral Channel" because "shallower water [in the 
western end of the "Lateral Channel"] has caused [the seals] to abandon the hnul-out sites oearer 
to the aquacultme operations."1 Attachment I, Moore letter to Cave, at 2. 

B. The 2008 Special Usc Permit Docs Not Contradict OperAtional Practice 

The CCC's July 30 letter asserts that DBOC frequently has been in violation of the 2008 
SUP's boat trAnsit restrictions by accessing the "Lateral Channel" io Dra.\es Estero during the 
March I to June 30 harbor seal pupping season. The CCC bases this claim on its interpretation 
of Exhibit C of the 2008 SUP, which provides a "Drakes Estero Aquaculture and Harbor Seal 
Protection Protocol." 

The CCC's contention that DBOC is out of compliance with the 2008 SUP tums on how 
the term "Lateral Channel" is detined in the 2008 SUP, filld in practice. 

As the CCC is likely aware, harbor seals choose haul-out sites proximate to deep water, 
not shallow water. ln a recent online journal, NMFS researchers ootcd that "[!)ower tides 
often expose rocky reefs, sandy heacbes and mudflats that are favorable haul-out sites for 
seals because of isolation from land predators and quick acce,~s to deep water." 
LONDON, J. M., J. M. VerHOEF, S. J. JEFFRIES, M. M. LANCE, and P. L. 
BOVENO, "Haul-Out Behavior ofHIICbor Seals (Phoca vitulina) in Hood Canal, 
Washington, PLoS One, 7(6):c38180 (June 18, 2012) (emphasis added), available at 
http://www.plosone.org/article/info%3i\doj%2FI 0. 1371 %2Fjoumal.oone.0038 J 80. 
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At the time it was issued, the 2008 SUP did not disturb in any way the sixteen years of 
operational practice under the 1992 Multi-Agency Seal Protocol already in place with respect to 
where oyster boats travel on the western side of Drakes Estero during the harbor seal pupping 
season. For example, it did not define the key terms "Lateral Channel," "Main Channel," or 
"West Channel,'' used in Exhibit C (the "Drakes Estero Aquaculture and Harbor Seal Protection 
Protocol"), despite the fact that an understanding of the geographic extent of these areas is 
critical to compliance. See Attachment3, 2008 SUP, Exhibit C. Nor did the map included in 
Exhibit C to the 2008 SUP designate the geographic extent of the "Lateral Channel," "Main 
Channel," or "West Channcl"- in fact, those areas were not even labeled on the map. 

The four corners of the 2008 SUP provide no metrics for determining the geographic 
extent of the "Lateral Channel" in Drakes Estero, or for determining what constitutes a violation 
oftbe "Lateral Channel" under the Exbibit C "Drakes Estero Aquaculture and Harbor Seal 
Protection Protocol." Had the NPS and DBOC intended to change sixteen years of operational 
practice, it was incumbent on the NPS to make that clear to DBOC in the 2008 SUP. 

In fact, the record demonstrates no intent to change DBOC's operational practice on the 
western side of Drakes Estero during harbor seal pupping season through the 2008 SUP. 

Since 2008, NPS has never cited DBOC for failure to comply with the 2008 SUP or the 
1992 Multi-Agency Seal Protocol, despite full and continuous knowledge of DBOC's boat 
transit patterns from at least three different sources. 

First, in 2008 as part of the SUP process, DBOC submitted a Boat Transit Map to NPS 
that demonstrated the year-round extent of its boat transit operations.2 Attachment 4, DBOC 

2 The CCC received this map as part of the Consent Order process. The July 30 letter takes 
the position tbat the Boat Transit Map "did not address the necessary seasonal closures," 
but that is not the case. !d. at 2. In fact, the Boat Tl1!11Sit Map shows DBOC's operations 
year-round, and never purported to do anything else. CCC's misunderstanding is a direct 
result of its divorce from operational practice in Drakes Estero. The annual harbor seal 
protection zones implemented with the Consent Order, and subsequently incorporated 
into the 2008 SUP, effectively closed the "Lateral Channel" to DBOC boats year-round 
because an harbor seal protection zone covers the intersection of the Main Channel and 
the "Lateral Channel," and much of the "Lateral Channel" itself. When DBOC agreed to 
the annual harbor seal protection zones, it effectively agreed to operate with respect to the 
"Lateral Channel" as if it was harbor seal pupping season all y= long. 

72492842.3 00~9880.00856 
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Boat Transit Map (2007). Second, NPS's secret camera program took over 281,000 pbotos 
during harbor seal pupping season from May 2007 through 2010, which documented DBOC's 
boat operations ncar the harbor seal protection zones. Finally, as part of the NPS Envirorunental 
Impact Statement ("EIS") preparation process, DBOC submitted GPS data detailing its boat 
transit operations in June 2010. This data also demonstrated the extent ofDBOC boat transit, 
and was replicated into Figure ES-2 in tbc Draft EIS. See NPS Draft EIS, Fig. cS-2, Existing 
Conditions (Offshore Operations); Attachment 2, June 2010 Boat Map. 

In response to this full and continuous knowledge ofDBOC's boat transit patterns the 
NPS did .. . nothing. Why? Two decades of boat transit patterns under the 1992 Multi-Agency 
Seal Protocol, combined with the 2008 SUP's failure to effect any change to that operational 
practice, explains perfectly why NPS reacted as it did- DBOC has been and continues to be in 
full compliance with the harbor seal protocols. 

The July 30 letter cites to a January 23, 2012, letter itom NPS to D.BOC, which states in 
relevant part tbat NPS interprets the term "Lateral Channel" in the 2008 SUP as "the entire 
channel between the Main Channel and West Channel." Attachment 5, Muldoon letter to DBOC 
at I (January 23, 2012). This letter is unhelpful, in that it uses undefined terms in an attempt to 
define an undefined term, and never relates to a map. Furthermore, it does nothing to explain 
how long-standing operational practice was changed by the 2008 SUP, if at all. 

C. The Resource Agencies Could Easily Resolve Any Controversy With Readily 
Available Technology 

Mr. Moore, the CDFG biologist responsible for managing aquaculture operations in 
Drakes Estero from 1988 until 2009 and a participant in the 1992 Multi-Agency Seal Protocol, 
explains that the westernmost extent of the "Lateral Channel" has always been undefined. 
Attachment I, Moore letter at 2 ("In reality, there is no exact beginning of the western edge of 
the 'lateral channel,' whose approximate location is pictured in the Record of Agreement solely 
by tidal height of a minus tide less than -1.0 foot on an outdated map."). 

In fact, Drakes Estero is a dynamic tidal environment where physical features like sand 
bar location, tidal height, current, wind speed, visibility, and water conditions are constantly in 
flux. Mr. Moore explains that some of the navigational difficulties associated with determining 
the location of the westernmost extent of tbe "Lateral Channel" boundary in Drakes Estero 
include tidal levels obscuring mudflat areas and algal bloom conditions. !d. at 2-3. Mr. Moore 
notes, "I am frankly quite amazed that the 'lateral channel' remains undefined and tbat no buoy 
or channel marker has been placed to provide a reference point." ld at 3. 

7249284U 0099880.00856 
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Today, technology exists to enable DDOC to navigate its oyster boats with precision by 
using GPS navigational tools. In fact, DBOC uses GPS navigational tools routinely in its 
operations in Drakes Estero. Furthermore, physical markers designate the geographic extent of 
the annual harbor seal protection zones. ·n1c Resource Agencies- particularly NPS--<;ould 
easily resolve any controversy with readily available technology. 

D. DBOC Is In Compliance With th0 2008 SUP and the Consent Order 

The July 30 letter contends that DBOC has been in violation of the 2008 SUP's· March I 
to June 30 harbor seal pupping protocol since approximately April 22, 2008, when the 2008 SUP 
came into effect, through March 5, 2012, when DBOC voluntarily agreed to suspend boat transit 
in the disputed area until this issue could be resolved. Jd. at 2. 

The CCC has no basis to contend that DBOC has been in violation of the 2008 SUP 
during the 2008,2009,2010,201 I , or 2012 harbor seal pupping seasons because the 2008 SUP 
does not disturb in any way operational practice for boat transit on the western side of Drakes 
Estero during the harbor seal pupping season. Furthermore, taken in context with the record, 
DBOC's interpretation of the harbor seal pupping season closure protocol is confirmed by Mr. 
Moore, the person most knowledgeable, as well as by NPS's failure to cite DBOC for non­
compliance at any point. 

More to the point, Mr. Moore's explanation that the 1992 Multi-Agency Seal Protocol 
was "meant to be an adaptive management tool with new input from operational experience 
revising the protocols," demonstrates why CCC's attempt to interpret the Protocol in absence of 
operational practice was doomed to fail from the outset. Attachment I, Moore letter at 3. It also 
indicates why it was imperative that NPS clearly define key terms in the 2008 SUP if it intended 
to change long-standing operational practice under the I 992 Multi-Agency Seal Protocol. 

E. The California Coastal Commission Lacks Jurisdiction to Duplicate or 
Exceed the California Department ofFish and Game's Long-Standing 
Program for l'rotecting Harbor Seals In Drakes Estero 

Section 30411 (a) of the Coastal Act recognizes that the !!ish and Game Commission and 
CDFG are "the principal state agencies responsible for the establishment and control of wildlife 
and fishery management programs", and prohibits the CCC from establishing or imposing "any 
controls with respect thereto that duplicate or exceed regulatory controls established by [CDFG 
or the f ish and Game Commission] pursuant to specific statutory requirements or authorization." 
Cal. Pub. Res. Code§ 30411 (a). 

72492842.3 00911880.008S6 
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The July 30 letter continues to assert that the CCC-dcspite the CDFG's long-standing 
establishment and implementation of a program to prevent aquaculture operations in Drakes 
Estero from impacting harbor seals- has jurisdiction to duplicate and exceed the controls in the 
CDFG program. There are three key problems with this position. 

First, the July 30 letter asserts that Section 304ll(a) does not apply because "aquaculture 
operations are not wildlife or fisheries management programs" within the meaning of Section 
304.\l(a). Jd at 4. This frames the issue exactly in reverse- it is not DDOC's aquaculture 
operations that are the focus when applying Section 304 ll(a), but rather, CDFG's actions as the 
principle state agency responsible for wildlife management programs. Here, the relevant CDPG 
action is the 1992 Multi-Agency Seal Protocol and over twenty years of CDFG implementation 
of the same, which was designed to "minimize the disturbance to harbor seals resulting from (] 
oystering operations." Attachment 6, 1992 Multi-Agency Seal Protocol. 

The CCC cannot escape Section 3041 !(a)'s exclusionary effect because the 1992 Mu.lti ­
Agency Seal Protocol is a wildlife management program, and CDFG acted within its statutory 
authority when it entered into the Protocol. 

It is axiomatic mat CDFG's wildlife management programs include mose programs that 
are designed to control human activities to protect wildlife. This is so because CDFG's mission 
is extremely broad. See Fish & Game Code § 1802 (giving CDFG jurisdiction over the 
"conservation, protection, aod management of fish, wildlife, native plants, and habitat" and 
designating CDFG as the "trustee for fish and wildlife resources"). When it entered into the 
I 992 Multi-Agency Seal Protocol, CDFG was clearly acting within its capacity as the State 
trustee to protect wildlife in Drakes Estero. 

Furthermore, the Fish and Game Code includes explicit statutory provisions directing the 
CDJ?G and the Fish and Game Commission to regulate aquaculture for the benefit of wildlife. 
See Cal. Fish & Game Code§§ 15005(a) ("[w]hcn necessary for the protection of native wildlife, 
the [Fish and Game Commission] may regulate the transportation, purchase, possession, and sale 
of specific aquaculture products . .. . "); !51 0 !(b) (authorizing CDFG to establish procedures to 
"ensure the [aquaculture] operation will not be detrimental to native wildlife . . . . "); 15102 
(aumorizing CDFG to "prohibit an aquaculture operation or the culturing of any species at any 
location where it is determined it would be detrimental to adjacent native wildlife"); 15500-
15516 (scheme for regulating aquaculture to prevent diseases and parasites). 

72492842.3 C099SKO-O()KS6 



case4:12-cv-06134-YGR Document80-1 Filed01/16/13 Page10 of 106 

Nancy Cave 
October 24, 2012 
Page9 

By entering into the 1992 Multi-Agency Seal Protocol and implementing the same for 
more than twenty years to protect harbor seals in Drakes Estero, the CDPO established controls 
that fall squarely within the scope of Section 3041 l(a) because the CDFO was acting: (l) within 
its role as the trustee for wildlife, nnd (2) pursuant to explicit statutory authority in the Fish and 
Game Code. The CCC has no discretion to exceed or duplicate those controls. Notably, the fact 
that the CCC was not included in the 1992 Multi-Agency Seal Protocol serves as a pointed 
demonstration of CCC's lack of jurisdiction in this regard. 

Second, the J\1ly 30 letter's assertion that Section 304l l(a) does not apply because the 
Consent Order "is not directly regulating or managing the seals in any way, but rather is 
regulating DBOC's aquaculture operations," makes little sense. ld. at 4. Neither the CCC nor 
the CDFG have any authority to manage or regulate harbor seals-only the NMFS has that 
authority under the Marine Mammal Protection Act. 

Third, the July 30 letter's claim without citation to authority to regulate DBOC's 
operations fails to read Section 30411 as a whole by ignoring the one portion of Section 304 I I 
that does refer to the CCC's role with respect to aquaculture. When it comes to aquaculture, 
Section 3041 I (c) further isolates the CCC's authority to coastal planning responsibilities. 
Section 30411 (c) explains that aquaculture is a "coastal-dependent use which should be 
encouraged" and that the "[CCC], and where appropriate, local governments shall, consistmt 
with the coastal planning requirements of this. division, provide for as many coastal sites 
identifted by the Department ofFish and Game for any uses that are consistent with the policies 
of Chapter 3 (commencing with Section 30200) of this division." Jd. (emphasis added). This 
planning authority cannot be read as a blanket grant of authority over aquaculture operations. 

In fact, the July 30 letter's assertion of jurisdiction over DBOC's aquaculture operations 
flies in the face ofCDPG's long-standing control over aquaculture operations in Drakes Estero. 
CDFG has consistently regulated aquaculture in Drakes Estero since well before the enactment 
of the Calitornia Coastal Act and lhe creation of Point Reyes National Seashore. The CDFG has 
continually expressed its intent to continue to regulate aquaculture into the future. Not only did 
the CDFG issue new state water bottom leases that run to 2029, but also the CDFG recently 
wrote that "[c]orrespondence between [CDFG and NPS] shortly after the conveyance [of bottom 
lands in Drakes Estero to the U.S. in 1965] strongly suggests that [CDFG and NPS] then 
believed that the State's reservation of fishing rights included the right to lease bottom lands at 
Drakes Estero indefinitely for shellfish cultivation." Attachment 7, CDFG Director Bonham to 
Superintendant Muldoon at I (October I 0, 20 12). The letter further urged continued cooperation 
between NPS and CDFG to continue to manage the resource into the future. Id. 
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The July 30 letter attempts to bootstrap jurisdiction by turning the analysis under Section 
3041\(a) oo its head. The CDFG's twenty year history of protecting harbor seals in Drakes 
Estero pursuant to the 1992 Multi-Agency Seal Protocol, along with its express statutory 
authority to do so, excludes any attempt by the CCC to duplicate or exceed those controls. 

F. No Path Fonvard for the CCC Rt This Time 

DBOC recognizes the difticulties the CCC bas encountered when attempting to analy7.e 
the 2008 SUP and the 1992 Multi-Agency Seal Protocol due to the fact that the CCC is not a 
party to either agreement, never consulted with CDFO, NMFS, or CDPH, and as a third party 
observer, failed to gain the benefit of operational practice surrounding either agreement. 

In the course of the communications with the NPS, however, it has become clear that the 
NPS does not consider the 1992 Multi-Agency Seal Pwtocol to he in effect, and that the 2008 
SUP lacks clarity with respect to permitted boat transit during the harbor seal pupping season. 

That has been a surprise to the other parties to the 1992 Multi -Agency Seal Protocol, 
including NMFS, CDPG, and CDPH. NPS's failure to coordinate with these other agencies has 
also caused inadvertent conflict. For example, as noted in the July 30 letter, NPS and CDPH are 
currently attempting to resolve a NPS-created conflict over DBOC's monthly access to water 
sampling stations to take public health water samples in the "Lateral Channel" during the harbor 
seal pupping season. This is so because NPS unilaterally prohibited DBOC access to CDPH 
sampling stations that DBOC is required to monitor year-round to protect public health. 

Ultimately, the geographic extent of the harbor seal pupping closure in Drakes Estero is 
an issue for the Resource Agencies- NPS, NMFS, CDFG, and CD PH-to resolve together witb 
DDOC. While DDOC stands ready to pwticipatc with the agencies on tbe issue, it sees no 
formal role for CCC in those discussions beyond that of an interested observer. 

11. DBOC REQUESTS THAT THE CCC SHARE THE AQUACULTURE DEBRIS 
FROM DRAKES ESTERO IN ITS POSSESSION WITH DBOC 

The .July 30 letter asserts that DBOC's 2008 Debris Removal Plan "has proven to be 
insufficient, and that both new and old debris from the aquaculture operations need to be 
addressed", and suggests possible violations of Sections 3.2.2 and 3.2.3 of the Consent Order. 
Id at 3 (emphasis added). RespectfuUy, DBOC cannot respond until the CCC shares wbat 
marine debris it has obtained, and where and when the debris was found. It is especially 
important for the CCC to share the marine debris it has recovered in order for DBOC to 
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determine whether any "new" debris (i.e., originating from DBOC's current aquaculture 
operations) has been found. 

DBOC cannot agree with the July 30 letter's assertion that the "distinction [DBOC has] 
made between new and legacy debris is irrelevant . .. . " Id at 3 (emphasis added). This is so 
because Dl30C operates under a self-imposed "zero loss" policy with respect to the aquaculture 
materials DBOC uses in Drakes Estero. DDOC takes this commitment seriously, and has 
designed its operations to prevent loss of aquaculture material into the marine environment. If 
CCC has evidence {in the tonn of"new" aquaculture debris) that DBOC is not succeeding in 
achieving its goal, DBOC can only evaluate and correct its operational practices to prevent future 
Joss if CCC shares the marine debris it has recovered with DBOC. 

As extensively documented in DDOC's February 27,2012, letter to the CCC, DBOC 
does not dispute that JOC's operations permitted the loss of a substantial amount of aquaculture 
materials into the ma)'ine environment. For example, it is not uncommon after a storm event for 
DBOC employees to find aquaculture materials that were last used in the 1990s-nearly twenty 
years ago- <m the shores of Drakes Estero. See also Attachment I, Moore letter at I (describing 
JOC operational losses of aquaculture materials and process by which such materials are 
deposited on the shores of Drakes Estero years after they were lost). 

Setting aside for the moment CCC's assertion that all historic aquaculture debris is 
DBOC's legal obligation, DDOC's revised Debris Removal Plan (currently under CCC review) 
evidences DBOC's commitment to clean up marine debris- regardless of origin- in Drakes 
Estero. DDOC has spent hundreds oftbousands of dollars to remove historic aquaculture 
operations and to clean up debris put into the marine environment by others. In fact, much ofthe 
marine debris that DBOC collects on a regular basis docs not come from historic aquaculture 
activities, but rather, has been deposited into the marine environment through other processes. 

To move this issue forward, DBOC looks forward to working with the CCC to make sure 
that DDOC's extensive marine debris recovery activities provide the information necessary for 
CCC to appreciate the time and attention DDOC invests on a regular basis to keeping the Estero 
clean. In particular, Kevin and Nancy Lunny will be in touch to arrange a mutually convenient 
time to meet to evaluate the debris in the CCC's possession, 
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Ill. DBOC HAS NOT PERFORMED ANY "AFTER THE FACT" DEVELOPMENT 
THAT HAS NOT JJEEN LONG ACKNOWLEDGED BY THE CCC 

The July 30 Jetter asserts that a May 7, 2012, DBOC letter to Superintendent Muldoon 
admits that DBOC has performed unpermitted development activities after the 2007 Consent 
Order came into being. !d. at 5. It also implies that the May 7 leUer contained new information 
that the CCC has never received before. Id 

DBOC regrets that its May 7 letter inadvertently caused some concern for CCC permit 
staff. DI30C's May 7 letter responded to Superintendent Muldoon's request for more 
information about DBOC's ongoing activities, and also informed her that DBOC has agreed to 
limit its Coastal Development Permit ("CDP") application with the CCC to its existing activities. 
Attachment 8, DBOC letter to Muldoon at 1 (May 7, 2012). 

DBOC regrets that it failed to make clear in its May ?letter that the CCC has long had 
knowledge of the activities described in Items 39 - 47, which the CCC describes as "after the 
fact" development. Items 39 - 45 in the May 7 letter recount activities completed at the direction 
of the NPS, the County of Marin, and/or the CCC in the period inunediately after DBOC took 
over the oyster farm. These activities preceded the Consent Order, and were actually what 
spurred the process that the CCC and DBOC have been engaged in since 2006, which resulted in 
the Consent Order and DBOC's long-pending CDP application. Item 47- installation of several 
new picnic tables-also preceded the Consent Order. 

Only one aciivity described in the May 7 letter occurred after tbe Consent Order, and the 
CCC has long had knowledge of the event. With respect to Item 46, on March 5, 2008, DBOC 
experienced an electrical emergency involving an underground conduit. In the process of 
attempting to perform an emergency replacement of the conduit, DI30C dug a 12" x 18" x 80' 
trench. As stated in the May 7 letter, DBOC did not believe that the emergency repair 
constituted "new development" under the Coastal Act. CCC enforcement staff immediately 
informed DBOC that it could not perform the work without a permit. DI30C stopped the work 
before it was completed and backfilled the trench as directed by the CCC. DBOC complied fully 
with CCC enforcement at the time, and paid the one-day violation fee assessed under the 
Consent Order. 

To be clear: DBOC's May 7 letter did not propose any new activities, or describe any 
past activities of which the CCC has not long been aware. DBOC is in compliance with the 
Consent Order. Nothing in the May 7 letter changes that fact. 
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The July 30 letter notes that CCC pennit staff will be responding with a separate letter, 
however, D.BOC believes that this response should resolve the issue. · 

IV. NO NEW ENFORCEMENT ACTION IS WARRANTED 

The July 30 letter raises the specter of additional enf(lrcement action by the CCC for 
alleged violations of the Consent Order. 1\s demonstrated in this response, no such action is 
warranted because DBOC is not in violation ofthc Consent Order. 

Furthermore, the July 30 Jetter closes by asking for "a proposal for the resolution of the 
outstanding stipulated penalties . . . . " ld at 6. DBOC submitted its detailed explanation of the 
issues surrow1ding its inadvertent placement of clams by letter on December 21,2009, and 
DBOC's counsei, Zachary Walton, submitted further response by Jetter on January 19, 20t0. 
DBOC continues to await the CCC's response tQ those letters. 

Please do not hesitate to contact me if you have any questions about the foregoing. 
Kevin and Nancy Lunny will be in touch soon tQ arrange a mutually convenient oppottunity for 
them to view the Drakes Estero marine debris in your possession. 

Attachments 

cc: Kevin and Nancy Lunny, Drakes Day Oyster Company 
Zachary Walton, SSL Law Firm 
Charles Lester, CCC, Executive Director 
Alison Dettmer, CCC, Deputy Director, Energy, Ocean Resources, and Federal 
Consistency Division 
Lisa Haagc, CCC, Chief of Enforcement 
Alex Helperin, CCC, Senior Staff Counsel 
Jo Ginsberg, CCC, Enforcement Analyst 
Cassidy Teutet, CCC, Coastal Program Analyst 
Senator Diane Feinstein 
Cicely Muldoon, Superintendent, Point Reyes National Seashore 
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Kirsten Ramey, CDfG, Marine Aquaculture Coordinator 
Diane Windham, NOAA NMFS, Southwest Region Aquaculture Coordinator 
Gregg Langlois, CDPH, Senior Environmental Scientist 



Case4:12-cv-06134-YGR Document80-1 Filed01/16/13 Page16 of 106 

Attachment 1 



Case4:12-cv-06134-YGR DocumentS0-1 Filed01/16/13 Page17 of 106 

Nancy Cave 
Northern California Enforcement Program Supervisor 
California Coastal Commission 
45 Fremont Street, Suite 2000 
San Francisco, CA 94105-2219 

October 3, 2012 

Re: Drakes Bay Oyster Company and Consent Cease and Desist Order CCC-07-CD- l l 

Dear Ms. Cave: 

l would like to take this opportunity to provide some historical background on both marine debris in 
Drakes Estero and that pertaining to the l992lnteragency Meetiog that led to the development of 
protocols contained in the Record of Agreement regarding the timing and use of various areas in Drakes 
Estero with regard to oyster operations as practiced by the Johnson Oyster Company (JOC) and Drakes 
Bay Oyster Company (DBOC). 

From 1988 until2009, I was the Department of Fish and Game (CDFG) biologist managing aquaculture 
operations in Drakes Estero and the Agency person with the longest continuous involvement with 
aquaculture operations in Drakes Estero. At the time of my retirement, I was the CDPO Marine Region 
Aquaculture Coordinator managing all the state's marine aquaculture. 

Marine Debris in Drakes Estero 

By 199 1, CDFG had received numerous letters about marine debris in Drakes Estero from concerned 
citizens forwarded to CDFG by then PRNS Superintendent John Sansing. I was actively working with 
JOC on containment, clean-up and removal of oyster cultivation materials. Many years of oyster culture 
by JOC using methods that utilized long-lasting plastics and polyvinyl products (PVC pipe and coffee can 
lids) had created a persistent problem (legacy debris). Neither of these productS floats, so escaped 
materials sink to the bottom and get moved by currents or get buried. Waves from storms, winds, and 
strong tidal currents all work to unearth buried materials and wash them ashore where they are continually 
found even today. 

JOC regularly conducted clean-up of debri s on the shores of Drakes Estero and took steps to contain and 
mi nimize loss of oyster culture growing structure materials. Additionally, they were also looking for new 
ways to grow and harvest their oysters that would not release these products into the environment. 

DBOC has moved to new culture methods and containment at harvest and regularly picks-up ma.rine 
debris from beaches in the Estero, when they are not prohibited by seasonal and other closures. Materials 
used for culture are not cheap, so there is also a financial incentive to contain and re-use these materials. 
Documented collection efforts and a categorization of collected materials would provide evidence of 
compliance with mandated clean-up efforts. It would also provide a baseline to look at the decline of 
legacy materials over time. Also, it may surprisingly show, as JOC found, that there is a fair amount of 
plastics, foam from buoys, etc. that enters Drakes Estero from the ocean and also from PRNS visitors. 
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Harbor Seal Pupping Season Closure 

In late 1991, allegati ons of take under terms of the Marine Mammal Protection Act (MMPA) of harbor 
seals by JOC and their oyster operations led to the involvement of NOAA National Marine Fisheries 
Service (NMFS). Two meetings were held, one inter-agency meeting with NMFS, NPS, CDFG and 
CDHS (now California Department of Public Health) on December 9, 199 1, and a follow-up meeting 
with the Agency personnel and JOC on January 15, 1992. NMFS Enforcement did not pursue action 
under the MMPA and felt that JOC's normal operations did not constitute a take. NMFS Enforcement 
did direct the parties (NPS, CDFG and JOC) to work together to develop a mutual plan for minimizing 
the disturbance to harbor seals from aquaculture operations by JOC in Drakes Estero. 

This Record of Agreement (see anached) resulted in the closure of the "lateral channel" during harbor 
seal pupping season (March 15- June 1). The "lateral channel" was generally defined as the channel 
running between the main channel and the western channel and illustrated as such on a map included in 
correspondence from NPS to CDFG on April 28, 1992. This map shows the maximum mudflat area 
exposed on very low tides (less than -1.0 ft.) in Drakes Estero. However, the vast majority of the time 
these areas are under water and not visible on the surface. 

Since the Record of Agreement was finalized, JOC oyster farm employees have accessed the oyster beds 
adjacent to the lateral channel from the western channel during closures and year around. In reality, there 
is no exact beginning of the western edge of the "lateral channel," whose approximate location is pictured 
in the Record of Agreement solely by tidal height of a minus tide less than -1.0 foot on an outdated map. 
There was not the GPS or GIS capability available to mark, using latitude and longitude, this undefined 
point in 1992. Accordingly, JOC employees landed at the western "edge" of the lateral channel as best 
defined by tidal height and visual reckoning at the time they were working. 

This worked for 15 years since complaints from NPS about harbor seal disturbance ceased. As a party to 
the Record of Agreement, CDFG tried to ensure that JOC operated within the agreed upon protocols. 

When DBOC took over the lease from JOC, I provided Mr. Lunny with a copy of the Record of 
Agreement and made onsite visits to the lateral channel area with Mr. Lunny and DBOC employees to 
indicate i.he permissible extent of access during the harbor seal pupping season. DBOC's use of this area 
is essentially in the same manner (stocking, working and harvesting) as JOC's except with less use of the 
more easterly portions of Bed 15 on Barries Bar. This had been normal operating procedure and appeared 
to work, as evidenced by lack of complaints and no scientific finding of adverse impacts to harbor seals 
by DBOC operations. If there had been complaints or evidence of adverse impacts, CDFG would have, 
with input from parties to the Record of Agreement, defined the exact location and placed a buoy or 
channel marker to define the westernmost permissible extent of access to the "lateral channel" area. 

The shallowing of the western end of the lateral channel since 1992 has provided additional protection to 
harbor seals using the lateral channel since the shallower water has caused them to abandon the haul-out 
sites nearer to the aquaculture operations. The Marine Mammal Commission found no scientific evidence 
or basis to suggest the current usage of the western edge of the lateral channel, as practiced by DBOC and 
formerly JOC, to work Barries Bar is causing any adverse impacts to the harbor seals. Additionally, 
DBOC has shown good faith and adherence to the protocols in both the Record of Agreement and the 
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2008 Special Use Permit (SUP), and did not violate the terms of either with regard to not using the main 
channel during closure as shown in the 250,000 photographs taken by NPS over three years. 

The Record of Agreement was meant to be an adaptive management tool with new input from operational 
experience revising the protocols. The teclmology now exists {aerial photography, Google Earth) and has 
been used to view accustomed usage patterns ofDBOC's oyster workers in the lateral channel area and 
place them within the currently undefined "lateral channel" boundary. It is very easy to determ ine the 
position of an object from an altitude of several thousand feet but much more difficult in a large 
embayment from a boat at high tide with ao algal bloom limiting water visibility. The reason there are 
channel markers and buoys in the marine environment is because it is very difficult to define your 
position on open water. It is also the reason that the CDPH has buoys for their water quality sampling 
stations so the samples are taken from the same place over time. 

I an1 frankly quite amazed that the "lateral channel" remains undefined and that no buoy or channel 
marker has been placed to provide a reference point. I can.not imagine that in a terrestrial setting that a 
sign or fence would not have been posted to define the closure point or area. 

DBOC has not violated the "lateral channel" boundary since they have been going about their accustomed 
normal operating procedures as per the Record of Agreement and in the same manner as JOC did in the 
past. 

Proposing a Solution 

A sensible solution would be to convene all the parties (CDFG, NPS, NMFS, DBOC) to the original 
Record of Agreement, and addressing this apparent need to define the exact boundaries for the "lateral 
channel." An additional item at this meeting might be for the NPS to provide the exact coordinates for 
the corners of the harbor seal protection polygons. 

It seems that there is currently an adversarial component to the agency interactions that is not in the spi rit 
of fostering working relationships that produce products such as the Record of Agreement. While I 
worked for CDFG, I tried to keep aquaculturists operating within the laws and regulations pertaining to 
aquaculture and their lease provisions. I also provided help in compliance if I had the resources or tools 
to assist them. If my experience and long history with aquaculture can be of any assistance, please feel 
free to contact me. 

Thank You. 

Sincerely, 

Thomas Moore 
Retired CDFG Marine Aquaculture Coordinator 
1136 Duer Rd. 
Sebastopol, CA 95472 
707-480-4939 
tmoore2003@sbcglobal.net 
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Hay 15, 1992 

Record of Aqreement 
Reqan!J.nq 

DrakA's Estero oyster Farming 
&nd 

Harbor Seal Protection 

As a result of a aeetinq hald January 15, 1992, between tbe 
National Park Sarvica (NPS), National Marine Fisheries Service 
(NMPS, tha California Oeoortment of Fish and came (DFC) and 
Johnaon's oyster Company~ (JOe), a series of operating procedures 
was aqreed upon to minimize tho disturbance to harbor seals 
reaultinq from JOC oystering operations. The following items 
were mutually aqreod to by all parties: 

During the pupping season, Karch 15 through June 30, the 
main channol (Figure 1) of Drake's Estero wil l ba c l osed to 
boat traftic. 

Tho "lateral channel" between beds 12 and IJ and bed ll 
(figuro 1) are closed to boat traffic from March 15 through 
June 1. 

oyater aoeding operations in beds 11, 12, and IJ, located 
betwoon croa~ory any and Barrios say, be deferred until June 
l, it possible. Earlier COMenc:.eme.nt dates, . if any, should 
be coordinated botween JOC and NPS. 

Tho "latoral channel" should be used as little as possible 
batweon June l and June 30. Oyster b~ds 12 and fJ should ba 
approached trom tho north at low speed, and the beds 
thamaolvoe plantQd from north to south so that disturbance 
near tha ••lateral channel" will occur toward the end of tho 
pupping season. 

4 



' . 

Case4:12-cv-06134-YGR Document80-1 Filed01/16/13 Page21 of 106 

Mnp of 
DRAKES ESTER O 

seale I :24.000 

5 

, Oyster Plant 

N 

I 
~~1\~~j:l~ Oyster Allotment 1/72 

~ Oyster Allotment 112 

XXXX Oyster Rack$ 

0 Haul·out Areas 

I 
I 



Case4:12-cv-06134-YGR Document80·1 Filed01/16/13 Page22 of 106 

Drakes Estero and Estero Limantour 
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F'onn 10-114 
Rev. Jan. 00 

Name of Use: Aquaculture 

UNITJ!:P STATES DEPARTMENT OF THE INTERIOR 
National Park Service 
Special Use Permit 

Date Permit 
.:~ ~ .. . ... '1 ' ' ' . .. ... ~·" ' · ~ . , ..... .... .. ....... ' ·: .. 

Reviewed 2008 
Reviewed 20 
Reviewed 20 

Page I ofl7 

Expires November 30,2012 
' ): ............ · ~> . 

' •• .. - ':, 
. ·1.·;~ 

: ' -~ ,. :·· 
..... ' : 

Long Term X 
Short Term 

·~'''\; Permit# MISQ.8530-6000·8002 
. , X~ 

Drakes Bay Oyster.c~tn:·pany · 
1.7171 Sir Francis Drake Blvd. 
Inverness, CA 94937 . 

Type Patk ;_~ae No.I 
Point Reyes Nationiil Seashore . 

(41.5) 669-11.49 

is hereby authorized for a period ("Term1:"'?)~ ;~~fi~:; 
30.2012 ("Expiration Date~:) to use the~ 

the lands and impio;vements at ~~;;;{;]i~"i'~ 
1.1 acres of land an~ improvements 
Estero Oysters - St.iP & ROP"); 
("Drake's Estero':Aquaculrure & 
Area" on the map attached hereto 
as the "Sewage Area" on d1e map 
Collectively, the areas.so 
not include the area designated 

For the purpose(s) of. 
Use of the area designated 

shellfish, the ~f~:;~!i!~i~~~~~~J~~ incidental thereto. Use 
purpose of shellfish " ' llt ;v,, t;il;n 

D for the purpose Water well, pump, and 
pipelines. Use of the area designated as the "Sewage on the map att.lch•cd E for the purpose 
of use and maintenance of existing sewage pipelineoand sewageJea~fi~id to service "''""''Q.,., Bay Oyster 
Company facilit ies. Collectively; the :uses set forth ln ibis paragr,.Ph shaiJ be as the "Permitted Uses." . -<~-..... ·~·~; ~ ;d h' : ' ~ · .. ; ' ' 

Authorizing legislation or other authority (RE~DQ-53): 16 U.S.C. l,. ta-1, 3 & 459c; the.Reser,ati·on of Use and OcGupancy. 
\ ·~" ·#-~ ' '·,:\ · . .. 

NEPA & NHPA Compliance: NEPA compliance'j>.etUling~(_, .· . ~ 
PERFORMANCE BOND: Required . . ~.ot R~quired ,)vil<'· ' • ' ..... ~;>;: ' 
LIABILITY INSURANCE: Required X N6t".Req~ir.!i<! ,., , .. 

• ' ": ' lf.•;\")'·• 

ISSUANCE of this Permit is subject to the terms, covenants, obliglltio·ns, ~p expressed or implied herein and to the 
payment to the U.S. Dept. of the Interior, National Park Service of$2,800.00 per year, plus an amount to be detennined 
by appraisal for the use of theSe d the Well Area includitig 
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Case4:12-cv-06134-YGR DocumentS0-1 Filed01/16/13 Page27 of 106 

LIST OF EXHIBITS 

Map - Drake's Estero Aquaculture & CDFG Leases: NPS Resources and SUP Area 

Map- Drake's Estero Oysters- SUP & ROP 

Drakes Estero Aquaculture an'd Harbor Seal Protection Protocol 

Map- Drakes Bay Oyster Company Well Area· · 

Map- Drakes Bay Oyster Company Sewage Area 
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CONDITIONS OF THIS PERMIT 

1) DEFINITIONS 

As used In this Permit, the following terms shall have the following meanings: 

a) "Agency" means any agency, department, commission, board, bureau, office or other governmental authority 
having jurisdiction. < · "· '· · 

b) "Applicable Law~sr~ .. ;~i~n·c~l:u:d~e~s~,;~~~~~~:~~:t::~~ all present and future staiui~s.-~egulations, requirements, 
Environmental judgments, or orders of any Agenq,y:p r judicial body, whether now 
existing or hereafter or affecting the Premises or theflise or occupancy of the Premises. 

'<-;;?• .... ,·'''! 

Cover Page of this Permit. r:;f.~i ":;; · ...... ,, ... •· ~·· c) "CommenceJTlentoate" is 
/ •tz:,:;;.j!.!!;•.;:. 

d) "Cyclic Maintenance" means (I) the Permittee of all repairs, maintenance, or re,P.I~cement-in-kind 
necessary to.maintain the i~'i;g~~E:;;~s8th:ereon in ·good order, con'dition, and repair; 
(ii) housekeeping aQd routine and •d wear 'aria ileterloration W.lihout materially 
altering the appearance of the or repla<;~me.nt-ip;~inp ~91 broken or ~r!'·out elements, 

~~~~i~~ !~~t~~! ~~ ~et~o ~:~~s~:}(1~;.E~~l1~i~~~%~~:.•;:aJ~ce of the P.r:mls:s:~:: (~~) schedul~fnspections of all 

e) "Default" means Permittee's any of tbe Provislons\o.MKl~ Permit. ffi. 

f) :7~~~;~~;:~ ~~1~~e~m~:e:;n~ts~~·:·~ ~~~~~~ii:~f.~~~~&~;;tion, all sta~drds. ~',~~quirements ref~,~ to the protection 

. - ":!:.. ••• •• ~:.~~· 

a. standards or requlrements~~i~~~~}ltit~~;~,::t~;::~: pa'rmitting, manag!'m.ent, moni!9ling, investigation or 
remediation of emissions, releases o~·:~ischarges of 
Hazardous Materials or land· ' !If 

' .:\::;r; 
b. standards or requirements r.e!<ltiry!9J9 

Hazardous Materials; 

c. standards or requirement~ pertaining 
. ,.f.·. . . 

g) ·expiration Date" is as defined on the Cover Page of this Permit. · 

h) "Hazardous Materials'' means, without limit~tion, any nialerial or substance;:.v:ihether solid, liquid, or gaseous in 
nature, , /.:· / 

' \ .:· :: :· . ' . '-.~· !. 

a. the presence of which requires rep0rtlng, p~lfr,ttting, m.a·nagem~~t. ·moniloring, investigation or remediation 
under any Environmental Requireme~~~' ~":1'jJ;:;f; . · i ~, ,>:;' ' 

b. that is or becomes defined as a "hazardbu~ "fJJ.t-e," "e~r~mely hazardous waste," "restricted hazardous 
waste," "hazardous substance," "pollutant,'''".O.[?charg~,''1'waste," "contaminant," or "toxic contaminant" under 
any Environmental Requirement. or any above;groui'io or underground storage containers for the foregoing: 

c. that is toxic, explosive, corrosive, flammable, infectious, radioactive, reactive, carcinogenic, mutagenic, or 
otherwise hazardous to human health or the environment and is or becomes regulated under any 
Environmental Requirement; 

d. that contains gasoline, diesel fuel or other petroleum hydrocarbons or derivatives or volatile organic 
compounds, or Is an above-ground or underground storage container for same; 

Page 2 
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e. that contains polychlorinated biphenyls {PCBs), asbestos, asbestos-containing materials or urea 
formaldehyde foam insulation; or 

f. that contains radon gas. 

i) "Hazardous Materials Occurrence" means any use, generation, treatment, keeping, storage, transport, release, 
disposal, migration, or discharge of any Hazardous Materials from, on, under or into the Premises or Point Reyes 
National Seashore ("Point Reyes") that causes any environrt)$lntal contamination . 

.... V: .... ~, • •••• -~·-·· •. ,..· •• :· ·· · ·· ~ ' ·. • 

J) "Improvements or A«erations" means',an';.cbnstrut'flonthat B~s not ' .... . , ... · the definition of Cyclic 
Maintenance. · · , ,/'1-. ~·· 

(· · 

k) "NPS" means the managemerit off,lcials in charge of the administration an•d.ioPEH'Sii<ln of Point Reyes, Including 
the Superintendent ,..,_,,. .•• ,," . deJ;jgrle~.(s), 

~-<' 

I) "Par1<" means, yiithout limitation, aii'Y~~~-~~:~ 
Reyes National Seashore. ""·" "''" 
such boundari~s belonging to Point 
public and/or Point Reyes employe,e>s. 

m) "Permit" means this instrument 
herein. . ... · 

\ 
n) "Permitted Uses" is as defined 

o) "Personal Property" means all fuig~;~;:~~~i~~~ 
that neither are attached to nor 
units, and/or tem.i)orary structure>s uwn"u -P.Y.r 

q) 

r) "Provision" shall meari':a.riy 
the. foregoing. 

., 

•quipn1en1t, applia~ces and apparatus on the Premises 
rerr1ises. Personal Property also tnc1u01e~ any trailers, modular · .... , .. : · .. 

s) ·ROP" or 'Reservation of u·se )nd Occupancy" means .the Reservation of Occupancy purchased by the 
Permittee in 2005. In 1972 tli'e United States of/lnierica p'urchased J~l:~::~~j~;y:t~: Company's property, subject 
to a Res_ervation of Use and O~c~Rancy -~It BJ?P.roxim~tely _1.,5 of.those a period of forty.(40) years. This 
Reservation of Use and Occupancy expires on'N()vember '30, 2012. 

\ 
t) "SUP' means this Permit. 

:! 
_. ,t' ·.,_ 
··. '\ 

u) ''Term" is as defined on the Cover Pag~'o,f~l)is 
~-. .:: 

v) "Termination Date• means the Expiration Date or .such earlier7<i;;~·as this P.enmit is terminated or revoked 
pursuant to any Provision of this Permit. · ~ · ·. _., ::;'. ,,. · 

., •• ~.;":.'t 

2) G!;NERAL CONDITIONS 

a) The Permittee shall exercise this privilege subject to the supervision of the Superintendent, and shall comply with 
all Applicable Laws. 

b) Permit and Approvals- Except as otherwise provided in this Permit, Permittee shall be responsible for obtaining, 
at its sole cost and expense, all necessary permits, approvals or other authorizations relating to Permittee's use 
and occupancy of the Premises. 

Page 3 
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c) Damages- The Permittee shall pay the United States for any damage resulting from this use which would not 
reasonably be inherent in the use which the Permittee is authorized to make of the land and aieas described In 
this Permit. 

d) Benefit - Neither Members of, nor Delegates to Congress, or Resident Commissioners shall be admitted to any 
share or part of this Permit or derive, either directly or indirectly any pecuniary benefits to arise therefrom: 
Provided, however, that nothing herein contained shall be co.o§_trued to exlend to any incorporated company if the 
Permit be for the benefit of such corp~_fjlio~, . · · ·~ .... · -' ·~ :t~" .. '} ..... ,., 

.,/~~· .... (' . ........ .~· .. 
~>·'- J.~ • . · •· ~ 

e) Assignment and Subletting - l;hls P.~rm" may not be transferred or .asslgne<tw.tthout the consent of the 
Permitter, in wrijlng. Permiltefi~s!iall not sublet the Premises or any part thej{~f or any property thereon, nor 
grant any Interest, pri.vllege or li~Ei?se w~atsoever in connection with this P9&fit without the prior written 
approval of the Perri,l)lter. ..._.: ,· . . . . ~::'~· . 

f) Revocation • This Perm~ may be 

g) The Permittee is prohibited from oivin6,•fa 
be grounds for revocation [Re: 36 ven'""' 

3) USE OF PREMISES ' 
... 

a) Permittee is authorized to use 

b) Permittee shall 
constlttJtes or 
loudspeakers or<,J>JIUrla 
any manner catJS~S\Or 
manufacture or 

c) The Parties hereby ac~;(lOINie(fge ilnrt li! 

forth in this Article 3 c~~i~~~~~::~~:~~ 
further acknowledge-,-~ -~· -~ 
that Permitter may ..... ,w, 

d) This Permit is subject to the 
upon, or through the Pnlmise!;':arld 
and trails. The PermHtee unclersta,ncs 
watercraft, or hike in the vaJnotls,~!f<l' 'ls 

.. , ..... . 
, .), .. 

Default or at the discretion of the Permitter. 

Permi)ted Us,es. ' ,1" . 
i 1, 

~· 

. ., ·• ' •' 
v . ::· ··.,...: 

be used as set 
.. r-'"""'· The Parties 

under this Permit and 

~;;·:>.\o:.:.~ lnnpnbvefii.e'nts and betterments over, 
ofj\lch established or existing roads 

author·ize,Cf to walk, use non-motorized 
'.''''·".'.''·"··'""''"" "f' ·" ~''" are formally established. 

f) Permitter reserves the right at any time to lands, to erect and maintain gates at any point 
thereon, to regulate or prevent traffic of any the methods of use thereof, and to maintain 
complete dominion over the same; provided, at all times during the Term, Permitter shall provide 
Permittee and Permittee's invitees with reasonable access to the Premises subject only to interruptions caused 
by necessary maintenance or administrative operations or by matters beyond Permitter's control. 

g) Permittee hereby waives any claim for damages for any injury, inconvenience to or interference with Permittee's 
use and occupancy of the Premises, any loss of occupancy or quiet enjoyment of the Premises, or any other loss 
occasioned by Permitter's exercise of Its rights under this Article 3 except to the extent that the damages, 
expenses, claims or suits result from the willful misconduct or gross negligence of Permitter, its employees, 
contractors or agents; provided, further, that Permitter shall be liable only to the exlent such ctaims are allowed 
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under the Federal Tort Claims Act. 

h) Members of the general public visiting the Drakes Bay Oyster Company operation may park in the adjacent NPS 
parking area and walk over to the SUP or ROP areas. 

i) While Permittee Is permitted to use and operate motortzed watercraft in Drakes Estero for the purpose of 
conducting daily business operations, which can indude occasional inspections required by Agencies, no other 
use of Permittee's motorized watercraft is authorized. Np moJp!ized watercraft may enter the designated 
wilderness boundary (See ' Existing Wilderness· o'r) tfiae: ·altac~ed· her~to as Exhibit A). To protect water quality in 
the Estero, any additional or replacemlint.b·oat motors· obtaliied' by•Permi(tee must be four stroke motors . 

.,v·"~ .. ~·· ·~ ..... ,, .•· 
~. / . .. 

j) Due to a lack of adequate parl<Trig space and restroom facllnies for the publi<;, '.barbecuing is not permitted In the 
Special Use Pemiit Area. To eomply with this paragraph, Perl)'littee will not ~ncourage barbecuing In the SUP 
Area. Picnic ta~l.es'i•{i ll be.Jl~Y)~e? at the adjacent parking area:.\:·:.;, .. 

• oM~ o 

k) Unauthorized qischarge into the This prohibition includes any' dis~harge from processing 
facilities. NotWithstanding the of oyster wash water from dock and from hatchery operations 
is allowed if authorized by relevant . !. \ ;, /\ ,( . 

I) 

4) SPECIAL PERMIT CONDITIONS 

b) Based upon the findlinas·at' ·an ]'~JepE;~~~~~ ~c~~~f;ii 
to modify the provisions of this Article 4. Permitter 
provisions based upon the fin~lngs of an Independent science reyiew. 

' . ;• { t . : :··. ~ 

a good faith effort to 
Permittee may 

Peflmitter reserves Its right 
new mitigation 

i) Production of all shellfish sp.e_c.jes shall be cappe~ ~t the "c,u~re,!lt production level' as determined under the · 
California Coastal Commission C.onsent Order No:· CCC-o7:GID-04. ,'';" 

·. ·"'·.· 
\ ' . • • • ->&:. 5~' 

II) No addftional aquaculture racks 'and/or cul[ iv<~tion infrastrucrure 1\!!J.t,~e constructed without the prior approval 
of the Permitter. Operation, repair, and maintenance,bf.iilfrasJr:P'1ture currently being used for oyster 
cuHivation is permitted. ·.· ·· .. ; .. f''' ' · '· :'&,~' 

· .. · .. ,' ·:.:,: ... ·,·; ; : . . ; ~~· 
·: . i~~~: 

iii) Permittee and Permitter acknowledge the importance ~f,ji~g rass within the ecology of the estuary. Permittee 
will not place bags for shellfish production onto eelgr'!§s:' 

•.::.::; 
iv) Within sixty (60) days following the signing of this Interim Permit, Permittee will submit for National Pal1< 

Service approval a boating operations plan, which will Indicate dedicated navigation routes, chosen to 
minimize impacts to eelgrass beds when accessing aquaculture racks and/or cultivation equipment. 

v) To minimize the chances of introducing invasive species or pathological microorganisms to Drake's Estero, 
Permittee will only import shellfish in the form of larvae and seed. Within 30 days of the Commencement 
Date, Permittee shall produce sufficient evidence; for the review and approval of the Permitter, that larvae 
and seed from outside sources have been certified by the California Department of Fish and Game ("CDFG') 
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to be free of pathogens. If the Permitter determines that the documentation is insuffiCient, Permittee shall 
cease from Importing larvae within 30 days of receiving notification of the determination from the Permitter. 

vi) Permittee will not introduce species of shellfish beyond those described-in the existing leases from the 
CDFG. Permittee may seek to conform and/or modify these teases with the CDFG. Any modifications 
approved by CDFG will be considered by Permitter on a case-by-<:ase basis, and Permittee may not 
implement any such modifications without the prior written approval of the Permitter. 

vii) Permittee must avoid disturbance to marine rrlammii)s and 'marine mammal haul-out s~es. The Marine 
• • ' j ' · · , • • • ••• • • • 

Mammal Protection Act, 16 U .. s.c: 1.361·et seq.,"ihciudes a ·prohlbitlofi against any act of pursuit, torment or 
annoyance that has the p_ot~n.tiijl to injure or disturb a marine mammal or l)larlne mammal stock In the wikl by 
causing disruption of behavioral patterns, including, but not limited to, migration, breathing, nursing, breeding, 
feeding, or sheltering. The National Oceanic and Atmospheric Administration (NOAA) recommends 
maintaining a distance of to avoid disturbance to seals .... l?,ermittee will maintain a distance 
of at least.-1'00 yards fro.lll throughout the year. Permitter wifl m~qitorr'i,iarjne mammal 
population~ ·in Drakes Estero. the pupping harbor seal closure periM, M_ar,ch 1-June 30, 
the design·ated wilderness area area) Is closed to all boats. Permittee will 'foliow 'Drakes 
Estero Aquaculture and Harbor Prqloeol~ ·attached hereto as Exhibit C. if required by CDHS, 
watercralt may use the Main in EXhibit C during the pupping harbor seal !;Iesure period 
onty to aceess CDHS's for marine bio)oxi!)lt f!O!!tS shall be op~fated at low 
speed, near th.e of disturbance to har~or seals. No other. use of the Main 
Channel is authorized closure period. · , ': 

a) Prior to entering 
all matteis rele•var1ftc 
aspects of the "'"'~'''''" 
provided that Permitte'e and 
Laws. Permittee will mal<e 

'· 

.: .. ' .. . .: ~· ( ' ·:~ . ·.:. 
doe.s.·.not welve Permittee's ability to ta~e . .contrary positions 

.·.:: 

' ''·, "'·····~·'· ::· ~ 
;:,.; ;,;,~ '• thorough, independ~t.examination· bf the Premises and 

this Permit, and Permittee is]ho.roughly familiar with all 
in an acceptable condition and meet Permittee's needs, . 

that certain (epairs are necessary:!o' comply with Applicable 
cost and -~~p,erw". in· .'?P~~Iiance Y!(t~'Applicable Laws. 

.. ·.:':'.:,:·, :.\·. ·;··. ·, ;,.'f;.;~t . .:.;:·: 
b) Permiftee expressly agree"S·-to use and ·" ·· ·.iuid,~ll -im'tlfiife!)\ents.tn~·reon In their existing "AS 

IS" condition "WITH ALL PI\UL TS" and imterlng:info·lffis·P.e[riiit, Permittee does not r(liy on, 
and Permitter does not make, :ilny express or implied representations or warra.ntie's as to any matters including, 
without limitation, the suitabilrty of. the soil or subsoil; any characteristics of th~'f>iemises or improvements 
thereon; the suitability of the P~mlses for the,I!Pproved u,s!'i the economicj!ijlsibility of Permittee's use and 
occupancy of the Premises; title to th~ Premises; the presence of-'HazardQ~S'Materlals in, on, under or in the 
vicinity of the Premises; or any other matter. P~IJ)littee has satisfied it~_ifJs to such suitability and other 
pertinent matters by Permittee's own jnquiries ,~no tests into all matter~;t.elevant to determining whether to enter 
into this Permit and Permittee hereby accepts t~ii.;Premls.e~. · · 

' ··;·· ·· · ~- . : .. 
6) CONSTRUCTION OF IMPROVEMENTS ORAL TERAtiONS ·• . " 

' •' ;. .. 

a) Permittee may only make those lmprovements'·cliiuera!ion~ 'io the Premises that relate to Permittee's use of the 
Premises as specified in Article 3, ·use of the Premises.~ · 

b) Permittee shall not undertake any Improvements or Alterations to the Premises (including installation of 
temporary equipment or facilities) without the prior written approval of Permitter. 

c) As a prerequisite to obtaining approval for Improvements or Alterations, Permittee, at Permittee's sole cost and 
expense, shall submit design plans and any other relevant data for Permitter's approval. 

d) Construction of Improvements or Alterations by Permittee shall be performed in accordance with all Applicable 
Page 6 
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Laws, including but not limited to general planning, building, and environmental laws and approved design plans 
and shall be undertaken and completed at Permittee's sole cost and expense. 

e) Permhtee shall, upon reque'st, furnish Permitter with a true and correct copy of any contract, and any modification 
or amendment thereof, with Permittee's contractors, architects, or any other consultants, engaged In connection 
with this Permit. 

f) Any Improvements or Alterations undertaken by Permittee s~all be performed in a good and worl<manlike manner 
and with materials of a quaiHy and standard accep)able'I9"Permltter; · . .f"ermittee shall also construct, install and 
maintain equipment and any constr.ucticiJ.,f~cil itieso'n'ih'e ·Premises·in a safe .. and orderly manner. 

. .... .. J"'' 'r"' • .. . ~ 

g) Permhtee shall not construct ~~~~n;;rovements or Alterations outside the bo:u.r\daries of the Premises . 
.. , . 

h) Permttter in its discretion is entitled to on the Premises at any time dulj'~·s.,!ll.~. construction of Improvements 
or Alterations an ins'pectoi or rej:•reseniilti;;e .• WhiO shall be enthled to observe 'a1Fasl?ec.!s"of lh'e construction 00 the 
Premises. ' 

i) All lumber utillz!>d at the site will be n/.i;;;;;~~ 
treatments. This includes lumber UtiiiZe<JJn 

j) As set forth in Article 17, title to 
Permitter. ~~J 

: .'.• 

'. ) 
\ ~ 

7) TREATMENT OF RE!)USE 

8) 

a) Refuse shall be'r,iirpmptly 
disposed of in a~ordance with 

b) 

. 4.. ~·i ~ r :: '1'2~ ~~- ~ i ... :: ~ · : 
. '.'\ >:'·t ;,·!. 

b) Permittee shall manage, treat, generei\e, handle,J>tore .. and dispose of !!lrf>estlcides and herbicides in accordance 
with Applicable Laws, including repol{lng,reql!.i(~(PentsY : , .\?i' 

. .. ........ '::\~~;:~~ ; , .;,· ... .,-:.\ ·:': 
9) FIRE PREVENTION AND SUP PRESION \:~~ ~~4-:.i;,+''- ~F, h.· 

\/'·.,__ .• -;r$.~'..;.1>' ::. · ~ ..... ·./,~:·.; ·:· 
a) Perm~tee and its employees, agents, and cOAI,riicl,9rs shaii,;.J~;Permittee's use and occupancy of the Premises, 

take all reasonable precautions to prevent foresti.J?.rusQ,:grass, and structural fires and shall, if safety permits, 
assist the Permitter in extinguishing such fires on tne' Rc..ehiises. 

10) EXCAVATION, SITE AND GROUND DISTURBANCE 

a) Permittee shall not cut, remove or a~er any timber or any other landscape feature; conduct any mining or drilling 
operations; remove any sand, gravel or similar substances from the ground or watercourse; commit waste of any 
kind; or in any manner change the contour or condition of the Premises wiltlout the prior written approval of lhe 
Permnter. Except in emergencies, Permittee shall submit requests to conduct such activities in writing to the 
Perm~ter not less than sixty (60) days in advance of the proposed commencement date of any such activities. 
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b) If approval of activities referenced above in Section10(a) is granted, Perm~tee shall abide by all the terms and 
conditions of the.approval, including provisions pertaining to archaeological resources. 

c) No soil disturbance of any kind may occur in the vicinity of a known archeological site, without the presence of an 
NPS archeological monitor. 

11} NONPOINT SOURCE POLLUTION . .. 
. ····'t-~:. .. .,.,t ...... ~ .. ~ .;: . . 1 .. ·-. . 

a} The Permittee shall comply with all.Appi)c.ai)Je .taliis~r~aidlng .. rion-polnt sourpe pollution (including the protection 
of beneficial uses of waters as oi!signaied by the State of California). Further~;.Permittee's use and occupancy of 
the Premises shall be designei{i9'minimize, to the greatest extent feasible, .rjpo'<point source pollution within 
National Park Service boundaries· or on adjacent lands. /(/' . 

;,~i~":~"· · 
b) Except as set forth in Sectionl :3~~(~k:l~l~W~~~~f~:~ no discharge into the estual)\'is•i)e~~.[tted. This prohibition 

Includes an(dis'charge from p 

a) The Permittee.rripy not remove tre•eis:t:i 
Permittee shall p'rovide specific 
annual meeting ~r in writing dUI·io91 ·~~e.ll:.~.Q16Jf 

b) Removal of non-native invasive Y~!o·e.£~iic!·~liUb) 
structures is perrl}issible. 

, M , 

13} WILDLIFE PROTECTION 

a} Wildlife is an lnte~rai part of Point 
Applicable Laws, incluqing ";:!'' .IJu','" 

b) Permittee shall not engage In an,,,;;lr!iilitt• 
Permittee shall not engage in aniliiic:li\ 
invasive animal. species. -ex•ce~(li~i.r'ili'e1 

an)r;,,Y)ildlllfe. Conversely, 
of non-native or 

thls.Permit. 

c) On a case by case basis, the'·fermffter . by Permittee and choose a 
course of action. The naturl!, .. <if .. the coursl!.(?f action will be determined by the extent and frequency of the 
damage, the wildlife species:'an<l,park-wide.ma~agement o6je'Etilies. ' · i". 

\. ~- "' ' ' ' .. :.~·~ 
14} HAZARDOUS MATERIALS· ENVIRO'NMENTAl HEAnH AND SAFETY .~~f; ' 

' . . . ~-~· ,,:)Jt~-
a} In connection with this Permit, Permittee, its Rt:fl~rs, agents, .employe.~.s and contractors, shall not use, generate, 

sell, treat, keep, or store any Hazardous Mater~,'bn •. a.b,out; •under,or.·into the Premises or elsewhere in Point 
Reyes except in compliance with all Appli~ble i:li\f,ls ·?rid a~. appffiyed in writing by Permitter. However, 
Permittee shall not be obligated to obtain P.!!rm~ter's .. lipprova!Jo"'i.se, keep, or generate Hazardous Materials as 
necessary for the normal operation or mainienanc~ of vehi~.~si.c5rfor standard household cleaners. Permittee 
agrees to be responsible for timely acquis~ion of ~rY p~mi}!(fj} required for its Hazardous Materials-related 
actMties, and shall provide to the Permitter, upon re-quest~ inventories of all such Hazardous Materials and any 
supporting documentation, including but not limtted to material safety data sheets, uniform waste manffest forms, 
and/or any other pertinent permijs. 

b) Permittee, its officers, agents, employees and contractors, shall not release, discharge or dispose of any 
Hazardous Materials from, on, about, under or into the Premises or elsewhere In Point Reyes, except as 
authorized by Applicable Laws. 

c) If Permittee knows of or reasonably suspects or receives notice or other communication concerning any past, 
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ongoing, or potential violation of Environmental Requlrement.s in connection with the Premises or Permittee's 
actiVities, Permittee shall immediately inform Permitter and shall provide copies of any relevant documents to 
Permitter. Receipt of such information and documentation shall not be deemed to create any obligation on the 
part of the Permitter to defend or otheiWise respond to any such notification. 

d) If any Hazardous Materials Occurrence is caused by, arises from, or Is exacerbated by the activities authorized 
under this Permit or by the use of the Premises by Perm~tee, its officers, agents, employees or contractors, 
Permtttee shall promptly take all actions at its sole cost and eXPense as are required to comply with Applicable 
Laws and to allow the Premises and any .. ot!ler affected.~iopei)Y to be used free of any use restriction that could 
be imposed under Applicable LaW!i'PiPYJded that, ·except in cases of ei_m¥igepcy, Permittef s approval of such 
actions shall first be obtained .. ,.,.~ / · '· 

~- ~ . 
e) The Permitter shall have the ngnt,.out not the duty. at all reasonable times ;jl)d, except In the case of emergency, 

following at least twenty-loW notice to Permittee, to ente%anP to perm~ any Agency, public or 
private util~ies ·~nd other · enter upon the Premises, as' \fi'gy be ne-cei.san- as determined by 
the Permitter in Its sole discretion, of the Premises, lncJudlng lnvasive<te~t1', to determine 
whether Periniitee is complying with Laws and to Investigate the existence of an§.(i\iazardous 
Materials in, on or under the shall have the right, but A'lot the duty, to 'te'tain independent . . ' . . • •. •. . · 1·~ 
professional consultants to enter such inspections an(! tci review any jipal report 
prepared by or for Permrttee Upon Permitte~'s. request, the Permitter will make 
available to Permittee copies written data obtained liy ih~ Permitter frorli~s,uch tests and 
investigations. permittee shall or inconvenience lo or lnterferenc•,:\Xilh Permittee's 
use of the Premises or any under this :Section 14(e). Ne~ithstanding the 
foregoing, neither'Permittee to provide a report undei)his Sec)ion 14(e) if such 
report Is protected by atfc)(nc~y~;iie,~t 0:~ '~ 

h) Permittee shall indemnify, defend,:-save and hold Perlniit~r~·ifu Eiriipioyees,\~·~~cessors, agents and asslgns, 
harmless from and against, and reimll~rse Perm~,tar fqr, any and all claJ.<li.~. demands, damages, injuries, losses, 
penalties, fines, costs, liabilities, cause's.of actiohliudgments, and eXJl!'\Oli~s. including without limHation, 
consultant fees and expert fees, that aris~.durin9.;~r after~;;Term :as 'a' result of any violation of any 
Environmental. Requirement in connectioq w~,h 't~~,f'~r~C)f1,a~J.jazardous Materials Occurrence in connection 
wcth this Perm1t. ., , ·, . ·-·.<· :,•$1.'"'" 

.. ' lfil.t·;:). . 
i) The provisions of this Article 14 shall survive any t~rini":!!.@tn"'r revocation of this Permit. Article 15 (Insurance) 

of this PermH shall not limit in any way Permittee's or Peiri\'ltte(s obligations under this Article 14. 

15) INSURANCE 

a) Perm~tee shall purchase the types and amounts of insurance described herein before the Commencement Date 
of this Permit unless otherwise specifced. At the time such insurance coverage is purchased, Perm~tee shall 
provide Permitter with a statement of Permittee insurance describing the insurance coverage in effect and a 
Certificate of Insurance covering each policy in effect as evidence of compliance with this Permit. Permtttee shall 
also provide the Permitter thirty (30) days advance written notice of any material change in the Permittee's 
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insurance program hereunder. Permitter shall not be responsible for any omissions or inadequacies In Insurance 
coverage or amounts In the event such coverage or amounts prove to be inadequate or otherwise insufficient for 
any reason whatsoever. 

b) From time to time, as conditions in the insurance industry warrant, the Permitter reserves the right to revise the 
minimum insurance limits required In this Permit. 

c) Ali insurance policies required by this Permit shall specify th~l the insurance company shall have no right of 
subrogation against the United States, E!XCept for"c.lalni~:~rfs ing sofefy • .from the negligence of the United Slates or 
Hs employees, or shall provide that. tn~}Jniled States Is named 'as all a.9~Jiibli\af insured • 

. . : . .. : :r · .... cr~'· 
d) Ali insurance policies required herein shall contain a toss payable clause aP.P.1Q.ved by the Permitter which 

requires Insurance proceeds to be 1 directly to the Permittee without reiM\iing endorsement by the United 
States. lns~rance 'p,t9_ceeps. of the. Premises but not use1{jl.~~{~Pia~e suchlo~ses shall be 
promptly pa1d. by, Rerm11tee.to of msurance proceeds for the repa~r,:;restqrat1on or replacement 
of the Prem(se$tshali not give any therein to Permittee. · • 

' ·Y· ,. 

e) Property lns~ra.nce: At a minimum, th:,;a~~~~~~~gi~~.~~.~~;e~aUII'Eia to purchas.e Basic. Form Cash Value 
(replacement cost less de1>re1:iat•iog)1 i nisiderice!on ttie.'Premises. thirty days of 

full range of optiqns for 1ns1Jrar•c· thirty days of 
receipt of this r~port, the Pe~mitt• of insurance 
issuance of the Permit, ~~i~~;~~~~~~~~~~~fE cornpi~riy·;Wil ich provides a 

COVerage WhiCh. s'hali be I AOIUI">O '>. 

requirements aildithe Pe1m~tee .. ,, ,,·~··~within thirty 
days of such nolifji::ation. THe rau·.m,amet value for the 

Premises; this ad)ustme~;t a~n~d~~~~~~~~~~~~~ amen•j rT)•$rit to the Perm~. Permittee shall, 'in.'the event of all proceeds from 
the above described insurance 
equipment, furnishings, Perr.Ji.ifter' s sole discretion, 
to be necessary to satisfactorily 

f) Public L.iabil~y: The Permittee claims arising 
from or associated with Pe:rml lteE shall be in the amount 
commensurate with the ~~~~~-~~?-~T(!i.~ 1'0~:/ll~~·:;:.~~ but in any event, the 
limits of such insurance shall bodily injury and 
property damage. If claims reduce av<lilabi~' 1n'llu!ii~6~1 limits, the Permittee 
shall obtain additional insurance to restore .the required limHs. An liability policy, in addition to 
a Comprehensive General Liabili~ Policy, imay be use8 to achieve the raquir,E!iH imHs. 

• ~.. •• ,:" • · , ' I , ' 

g) Permittee shall also obtain the fo11e>Wing 'additional coverage: 

16) INDEMNITY 

a) In addition to the Indemnification contained In Article 14, Permittee shall Indemnify, defend, save and hold 
Permitter, Hs employees, successors, agents and assigns, harmless from and against, and reimburse Permitter 
for, any and eli claims, demands, damages, injuries, losses, penalties, fines, costs, liabilities, causes of action, 
judgments and expenses and the like incurred in connection with or arising in any way out of this Perm~: the use 
or occupancy of the Premises by Pennlttee or ~s officers, agents, employees, or contractors; the design, 
construction, maintenance, or condition of any Improvements or Alterations; or any accident or occurrence on the 
Premises or elsewhere arising out of the use or occupancy of the Premises by Permittee or its officers, agents, 
employees, or contractors. Permittee's obligations hereunder shall include, but no( be limited to, the burden and 
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expense of defending all claims, suHs and administrative proceedings (with counsel reasonably approved by 
Permitter), even if such claims, suits or proceedings are groundless, false or fraudulent, and conducting all 
negotiations of any description, and paying and discharging, when and as the same become due, any and all 
judgments, penalties or other sums due against the United States. · 

b) Permitter agrees to cooperate, to the extent allowed by law, in the submission of claims pursuant to the Federal 
Tort Claims Act against the United States by third parties for personal injuries or property damage resulting from 
the negligent act or omission of any employee of !1\~. u.~j),!l~ St.a,tes in the course of his or her employment. 

. - ·· '"~j' ............. l... . ~>:., .. ,,.: ... · ··: ' . . ,.. 
c) This Article 16 shall survive any termination 'or'revoeation of this Permit. .Tfle,provisions of Article 15 (Insurance) 

of this Permit shall not limit in,any:,vay Permittee's obligations under this Articljl,.16. 
~:· · ~~ 

17)PROPERIY INTEREST 

c) Permitter hereby retains the 
character) in, ori, .or under the 

The~fon9, Permittee hereby 
rernainin·~ I!Hv percent payable on or 

c) Permittee shall pay the proper.Agency, all taxes, assessments, 
and similar charges which, at jl.ny time during the Term of this Permit, are levied,''' assessed against the 
Premises. . ·· ·· r :· : ~; ··~ t ~ :· · ·.; ·. · · ~ 

\ . ·; ;· . ; . . ; ~ - · . . ; '! 
d) Rents due hereunder shall be pa1d without assertion of an~ colmtE~rcl•a im , deduction or defense and 

without abatement, suspension, deferment or reduC1ion. 

19) CYCLIC MAINTENANCE ) .. ~'/f:~~;i~· · ·\, .· ,' 
a) Permittee shall perform all Cyclic Maintenan2e in ·a£d'ri!a'rc8~.~th.,the Provisions of this Permit and at Permittee's 

sole cost and expense. Permittee is responslble'.fo.t.the ~,tenance of all fences, buildings, and other 
Improvements upon the Premises. All improveni'ellJ;; 'ao.dltiatilities used and occupied by Permittee shall at ail 
times be proteC1ed and maintained in a safe, sanHar{ani:fsightly condition. 

b) Specific maintenance requirements may be negotiated with Permittee each year as outlined in Artlcle 21 (Annual 
Meeting). 

c) Docks and Fences shall be maintained in good condition and shall be timely repaired in conformance with 
Applicable Laws. Abandoned fences and other decrepit improvements shall be removed from the Premises and 
shall be disposed of outside the Pari< or as directed by Permitter after review and approval by. the NPS Historian. 
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d) New lighting under Permiltee's control of the Premises shall be redesigned to protect and preserve the night 
sky/darkness and minimize light pollution in Drakes Estero. 

e) Parking areas shall be maintained in a safe condition and no new roads or truck trails shall be established without 
prior wrijten permission of the Permitter. The main entrance road from Sir Francis Drake Boulevard to the SUP 
Area will be maintained by the NPS. The Park will respond in a timely manner to Permittee and/or visitor 
complaints regarding the condijion of the main entrance. roa't.,!>loiWUhstanding the foregoing, Permitter may enter 
into a road maintenance contract with Perm.ittee. ·: · · · :; · ··· .('· ·· ., .. . .. 

f) Existing water reservoirs shaU-b.e maililai~ed in a safe and secure condiji~n )&_prevent washouts and erosion and 
no new reservoirs shall be co~slructed or established without prior written approval of the Permitter. . · "·" 

h) Permittee shall maintain the sewage 

i) Permittee shall be responsible for 
as to prevent fire and egress ha;~af.ids,, i<f, 
Premises. 

21) ANNUAL MEETING 
.,.··· 

~~-: . 

. ;~'f~ 
• • .. • • ' . .. -'! . , • :)f 

a) The Parties shall meet annuaUy each year during the''Term:of this Permil fo,i the purposes of discussing and 
resolving issues of mutual concern and ensuring _that.Permittee Is compfY.jng with the Provisions of this Permit .. 

22) PENALTY <:J~~ :z.f<' .. , t'}? ,, . 
. ';' ':?.~:$(.1:~· ·:~:::: ·;'·J~ .. 

a) At the option of the Permitter, Permitter may, in lle.l.ilofuiolding_ (lnU··termlnaling this Permit, assess a penally of 
$50.00 per day for any failure by Perm~tee to ~ee.P.,.and pe(foqif'any of the Provisions of this Permit. In such 
case, Permittee shall be given notice in writing ·of.J!.9ra~e.P.e'riod (of from one to thirty days) to remedy the 
sijuation before a penally will be assessed. Payme'nt'of) !ny penalty under this provision shall not excuse · 
Permittee from curing the Default. This provision shall not be construed as preventing Permitter from issuing 
citations or initiating enforcement proceedings under Applicable Laws. 

23) SURRENDER AND VACATE THE PREMISES. RESTOBA TION 

a) At the conclusion of Permtttee's authorization to use the Premises for the Permitted Uses, Permittee shall 
surrender and vacate the Premises, remove Permittee's Personal Property therefrom, and repair any damage 
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resulting !tom such removal. Subject to the approval of the Permitter, Permittee shall also return the Premises to 
as goc<l order and condition (subject to ordinary wear and tear and damage that is not caused directly or 
Indirectly by Permittee) as that existing upon the Effective Oate. 

b) All Permatee's Personal Property shall remain the preperty of Permittee. However, If after t~e conclusion of 
Permittee's authorization to use the Premises for the· Permitted Uses, Permhtee shall fail satisfactorily to remove 
Permittee's Personal Property and so repair the Premises, then, at the Permitter's sole option, after notice to 
Permittee, Permittee's Personal Property, shall either beco~Jhe property of the Permitter without compensation 
therefore, or the Permitter may cause it to beremdved'a(iil'fhe'Pief(lises to be repaired at the expense of 
Permittee, and no claim for dam~g.es ~Q.~inst.Permlttef; ~s· eniployees •. ~~~.!.s or contractors shall be created or 
made on account of such rem.ov'al c<e:repair work. • r ' , .. ·.~...... ;L', :~!J. 

24) !.JMJ.I8I!.Qt:LQ!iJ~;QI_QE1~~~ i{ 
:;.::·;.:·:·!:..'l , . 

a) All rights of Pern)itter to revJ~w. approve, inspect or take any ·ot~er attion With respect to the use 
and occupancy of the Premises any other matter, are expressly fof'the . Permitter and 
no other party.' No review, comment, right or exercise of any right to pel'f(lrm 
obligations, cir similar action required of,,or to Peiinhtef under l his Pe'rmh, or omissions • ' • .. .. > ' •. ,. 
of Permltter's"employees, b r'otti'er circu'mstanceiiishall give to give 
Permhter any 'liability, in connection wjth, or.)vithJ.espect to of the 
Premises, nor shall any such appf~•.Y.ll l.'ac;t~c>~ '~ii)ifclrmatl cm or circuri\stances·relieve or be dei!jijE!d 
Permittee of its obligations and and eccup~ni:y of th~ Premises 
Permit 

25) WAlYER NOT CON:'N UING 

a) The waiver of any Default, whether 
waiver, or a wavier o.f or consent to· a i H,~~tb~~ 
Permit No waiver of any Default shall ·ll: 
continue in full force and effe.ct wtth re~·P.~.~t;j!~.~~~~!?tlher 

26) LIENS 

a) Permijtee shall have '·~i\~~;b\~;~;;; 
lien, mortgage or other e. 
interest of the Permijter Premises. 
portion thereof, Permittee s·haiJ cause the ~ermitter to be dis,chaii'QE!d 

. · - -~ .~·.': ., ~ n·~c· 

.-~·-·. J'< -.•; 
~~ .. 

··" '· .. 

27) HOLDING OVER . 
. · :''!· .. : .. ~t.; f . ··. 

as a continuing 
;p r<)Vis;ion of this 

of this Permit shall 

. .. ,: .... 
a) This Permit shall terminate upon the Termlnatio.n..Pate and any holdin~~Y.~r by Permittee after the Termination 

g~~~~s~~l not constitute a renewal of this Pe~·~,\~! giv.~-~~~Z'ittee .~ilights under this Permit or in or to the 

28) NOTICES . ,,:~)C:: ~i;,~:·~~\~'· 
a) Any notice or other communication required Q( permitte.d.uri~er this Permij shall be in writing and shall be 

delivered by hand or certified mail with return receipt reqD'ested. Notices and other communications shall be 
addressed as follows: 
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If to Permitter: 

Superintendent 
Point Reyes National Seashore 
Point Reyes Station, CA 94956 

If to Perm~tee: 

Mr. Kevin Lunny 
Drakes Bay Oyster Company ·· · 
17171 Sir Francis DraKe • . ... ·· 
Inverness, CA 94937"·: .:·: 

a) Permitter is (iot for any purpose a 
Premises or in 'any business coJoduct" 
responsible or obligated for any loss~•~ 

30) ANTI-DEFICIENCY ACT 

a) Permittee and.-P.ermitter agree 
expend, in any'fiscal year, any 
furtherance of the subject 
future expenditure of money in 

a) 

.. 
. : _, 

~: 

. .-.~~~~· 
~ ~ 

.. }~~:~ 
a) This instrument, together with in thjfP,ermit by reference, 

constitutes the entire 'ttie' subject matter of this Permit 
and supersedes all prior offer~. n9.f be amended or modified in 
any respect whatsoever exc~etpy an instru.(llent in wri)ing signed. by Permitter.!l_r\'d Permittee. · .. \ t .' ·:· :. ·. -·, ··: · ·: .\-- :; ,':;, n t .~~( · 

33) NO PAYMENTS BY PERMITIER · .. ) ~t , . ... H . , , • , _4,~ 
•• \ ., ;,;.) '< ! v 1 ·: ·. : • L~~jt:' 

a) Under no circumstances or conditions, whether)),Ow·e~isting or hereafte~~fislng, and whether or not beyond the 
present contemplation of the Parties;-.Sh~ Peftijitler belexp~cte<J or r.~iiutied to make any payment of any kind 
whatsoever with respect to the Premise~ o~ b~1~~r ~Q(o:tligaug~::~r l iabil~y except as expressly set forth in this 
Permit ,, , ~·. ·. . ·, ,. ·.<i~~· 

.... • ' • • • - ~~:~.t,.;) -~,..~ 
... .. .... -~·.t~~·\1 

34) NO THIRD PARTY BENEFICIARIES ; . . ·''lV 
.. ~·.S~ll~:~· . 

a) Except as expressly set forth in this Permit, this Perinit;§hall not be deemed to confer upon any person or entity, 
other than the parties to this Permit as expressly set forth in this Permit, any third party beneficiary status, any 
right to enforce any P;ovision of this Permit, or any other right or Interest. 

35) NO PREFERENTIAL RENEWAL AND RELOCATION ASSISTANCE 

a) Permittee hereby agrees that Permittee is not a concessioner and that the provisions of law regarding National 
Park Service concessionaires do not apply to Permittee. No rights shall be acquired by virtue of this Permij 
entitling Permittee to claim benefits under the Unfform Relocation Assistance and Real Property Acquisition 
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Policies Act of 1970, Public law 91-646. 

36) SEVERABIUIY 

a) In case any one or more of the provisions of this Permit shall for any reason be held to be invalid, illegal or 
unenforceable in any respect, such invalidity, illegality or unenforceability shall not affect any other provision of 
this Permit, and this Permit shall be construed as If such invalid, illegal or unenforceable provisions had not been 
contained in this Perm~. 

... •·;;,..-,,,_. . .,;.~· 
~~ . . · ~~ -.· .. ' •' 

. . .'· 

37) EXHIBITS 
·~ , .) 

·, ... ... 

a) Each of the exhibits referencediiQ'(his Permit is attached hereto and lncorporaied herein. 
·, \ . ~\'' 

38) TIME OF THE ESSENCE • . • 
: .' ' · l 

39) HEADINGS 

a) Article, Sec1io~ 
part of this 

'· . . . ~ 

'!. ·. 
41) MEANING OF TERMS 

.~ : 

a) Whenever the cn,,tA>f·«>.rA<>ulrit.• IQ@: !,l~'WE•.C9' 
singular shall include the 

42) FEDERAL LAW 

::: · .... 

::, 

are for ~nv.enience only and are not t6:1e construed as a 
Provi!lion·s of thisP~rriiH . : ';.' 

';"... :~:: 
\v.· .,:;:·~:: 
.,._ .. 
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EXHIBIT A 

Map- Drake's Estero Aquacu~ure & COFG leases: NPS Resources and SUP Area 
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EXHIBITS 

Map- Drake's Estero Oysters - SUP & ROP 
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National Park Service 
Polnl Reyes National seashore 
Marin County, CA 

so 100 150 200 
-...ii:=::=::-.lllliii:::=:::3Feel 
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EXHIBITC 

Drakes Estero Aquacullure and Harbor Seal Protection Protocol 
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Drakes Estero Aquaculture and 
Harbor Seal Protection Protocol 

The following items are mutually agreed to for protection of harbor seals in and adjacent 
to the Harbor Seal Protection Areas identified in the Map, attached hereto and 
incorporated herein by reference ("Protocol Map"): 

I. During the breeding season, March I through June 30, the "Main Channel" and 
"Lateral Channel" of Drakes Estero will be closed to boat traffic. During the 
remainder of the year, the Lateral Channel and Main Channel are open to boat 
traffic outside of the protection zone. 

2. During the breeding season, Permittee boats may use the "West Channel" at low 
speed while maintaining a distance of at least I 00 yards from hauled out seals. 

3. Throughout the year, all of Permittee's boats, personnel, and any structures and 
materials owned or used by Permittee shall be prohibited from the harbor seal 
protection areas identified on the Protocol Map. In addition, all of the Permittee's 
boats and personnel shall be prohibited from coming within I 00 yards of hauled 
out harbor seals. 
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EXHIBIT 0 

Map - Drakes Bay Oyster Company Well Area 
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EXHIBIT E 

Map- Drakes Bay Oyster Company Sewage Area 
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'Attachment 4 
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United States Department of the Interior 

IN REPLY REFER TO: 

L7617 

NATIONAL J>ARK SERVICE 
Point Reyts National Seashore 
Point Reyes, CAlifornia 94956 

(Special Use Permit- MISC-8530-600(}..8002) 

JAN~ 3 Z01Z 

Mr. Kevin Lunny 
Drakes Bay Oyster Company 
17 I 71 Sir Francis Drake 
Inverness, CA 94937 

~IN 

DearMr~y: 

On January 12, 2012, you requested a meeting with the NPS regarding implementation of the 
current Special Use Permit (SUP) with respect to your communications with the California 
Coastal Commission (CCC). It is our understanding that the CCC is reviewing this information 
under your current Cease and Desist Order (CDO) because the CDO requires compliance with 
the terms and conditions of the SUP. 

In your request you state that the CCC claims that Drakes Bay Oyster Company (DBOC) boats 
going to and from sandbars OB and UEN are a violation of the SUP. Subsequently the CCC 
responded to clarify that the issue is not the destination i:>f the boats but the use of the Lateral 
Channel during the March 1 - June 30 seasonal closure. 

Section 4(b)(vii) of the SUP includes provisions specific to harbor seals and directs the 
Permittee to follow "Drakes Estero Aquaculture and Harbor Seal Protection Protocol" (Exhibit 
C). Clause I of the Harbor Seal Protection Protocol states: "During the breeding season, March 
1 through June 30, the 'Main Channel' and 'Lateral Channel' of Drakes Estero will be closed to 
boat traffic. During the remainder of the year, the Lateral Channel and Main Channel are open 
to boat traffic outside of the protection zone." 

The plain meaning of this provision is that the entirety of the Lateral Channel is closed during 
the harbor seal breeding season (March ! -June 30). The SUP references the Lateral Channel, 
Main Channel and West ChanneL The Lateral Channel is the entire channel between the Main 
Channel and West ChanneL The eastern portion of the Lateral Channel is within the permanent 
harbor seal protection area and is thus closed to boat use all year. The west portion of the 
Lateral Channel (outside of the harbor seal protection area) is subject to the seasonal closure 
(March I -June 30). 
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During the negotiations for the current SUP, DBOC introduced a 1992 protocol for 
consideration, but it was not incorporated into the final signed SUP. As explained above, 
Section 4(bXvii) and Exhibit Care the operative provisions of the SUP specific to harbor seals. 
Boat use of any portion of the Lateral Channel during the seasonal closure period is not allowed 
under the SUP. 

'";;;~ ,1 'lflei_ 
Cicely A. Muldoon 
Superintendent 

cc: Alison Dettmer, California Coastal Commission 
Cassidy Teufel, California Coastal Commission 
J o Ginsberg, California Coastal Commission 
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. ·' 

DEPARTMENT OF FISH AND GAME 
f'.O. lOX ,4Q()9 

· U.ClANDitO, CA. 042.U20SO 
(916) 653 6l.94 

May l.5; 1992 

Mr. John L. Sansing; Superintendent 
Point Reyes National Seashore . 
Point Reyes, californ~a 94956 

Dear Mr. Sansing: 

Tbank you for following up on the meeting ve had with you, 
Johnson oyster Company (JOC), and National Marine Fisheries 
service (NMFS) • I am pleased to hear that operations appear to 
be occu=inq without incident. I a111 optimistic that the 
agrea~~~ant reached at our meeting will prcvide the protection 
necessary for continued well-~eing of the harbor seals in Drakes 
Estero and, at the same time, provide quidelines. for JOC that 
will allow them to continue their operations without undue 
hardship. 

I have reviewed your synopsis of the issues and discussed it 
with Frank Henry and Tom Moore of our Department. During' 
discussion at the meeting, Frank Henry took notas on the boating 
practices and mari.culture procedures to be included in the 
agreement. As you may recall, at meeting's end, Frank raad the 
proposed guidelines from his notes ·to those present and, after 

· soma discussion , all agreed to the lanquage and content . His · 
notes and the recollections of the three Department staff agree, 
in general, with your synopsis. 

one significant difference we noted, was regarding 
ope.ra·tions in the western channel. our notes do not reflect any 
agreeaent by JOC to not use that obannel, even during the pupping 
season. The three of ua all recollect that operation in this 
western ebannel was required for the minimal servicing of oyster 
beds 1, · .2, and 3. Woo r10111e:mber ag-reement frc111 Joe not to use the 
lateral channel bUt to use -the western channel, and then to · 
travel ~Y foot, if necessary to reach the beds. Our recollectio~ 
is that this was acceptable to you, since operation in the 
western obannel is a good distance from potential haul out areas 
at the east ends of the islands. · 

Another difference in our notes and recollections regards 
the tillling of planting on these beds. You are co=ect that those 
present at the meeting, including_Joc, agreed that, if possible, 
pJ.antinq should be put off until after June 1. However, your 
language that seediilg •may ~egin on: June 1. Earlier coi!Dilencement 
dates may ~e permitted .• . ft, wa think , overstates the authority 
of the agreement. 

our recollections are that Joe agreed to plan on, and make 
every effort to, ~ginning seeding after June 1. JOC noted, 
however, that they do not have absolute control over seed 

----- ----- - - - ·- - -
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., 

Mr. John L. san.sing 
May 15, 1992 
Page TWo 

availability, and no control· aver··weather lllld tides. 'lhe spirit 
of the agreemant we recall; ·wa!J : that Joe would 'plan on seeding 
after June 1, and woul.d vork ·.witb:·,Gary :Peller& to m:lnilrlze the 
impacts of any earlier see:Unq., ·. we do not bel.ieve there is 
exlsti.Jlq authority to "pa:cait~·· or, to deny .a nparmit" :ror earlier 
seedinq. · . 

Also, in the spirit .of positive aqr&Uient, aDd without 
. Changing any substance1 _ we would str1.lc8 •and restrictions" .from 
the !i:rst sentence of t:Jle introductory pa.raqraph; :r have 
attached a copy of the compl.ata ' Reoori'l of Aqreemant, with the 
three. amend.ments. :tt these amendments are not acceptable to you, 
please let me :know so thllt we 11111.y· ccme .. to full . llqreelllent. 

Thllnk you llqain John, for the .; cooperation and efforts of you 
and your staff on this issue. :t llelieve they have made possiDla 
this resolution in the interest of the harbo sea 

· :~ bl:z:AockA..X..:>V.""'C....Z _ _ 
Aquaculture coordinator 

. . .. "·' or · • ... 
cc: Johnson Oyster Co. 

Tom Johnson 
Bob Studdert 
Manuel Solorzano 

Point Reyes National. Seashore 

Rue& case 
Gary Fellers 
LeeRoy :Brock 

Department qt Fish and. Game. 

'Frank Ha~ 
Tom Moore/ 

. .. . 

National Marina Fisheries Service 

Diane Windhain 
Ch11.rles Clark 

Departlllant of Heal.th Sarvio'as 

Greqq Langlois 

- - - - -- -- · .. ·- - - - ··-·-·-- -- - - - - - - - - ___: ____ , 
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·. 

May 15, 1992 

Record or Agreellle.nt 
Reqaliding 

Drake's Estero Oyster Farming 
and 

Harbor Seal Protection 

As a result of a meeting he1d January 15, 1992, between the 
National Park .service (NPS) ,· National Marine l'isbaries Service 
(NMl'S, the california Department of Fish and G-.. (DFG) and 
Johnson• a Oyster Company (JOC) 1 a series of operating procedures 
was agreed upon to minimize the disturhanea to harbor seals · 
rasulting·from JOC oystering operations. ~e following items 
were :mutually agreed to b:( all parties: 

During the pupping season, March lS throuqh JUne 30, the 
. main channal (Figure 1) of Draka's Estero wil.l be closed to 

boat traffic. 

'l'he •lateral channel• between beds f2 aDd f3 and bed 11 
(tiqure 1) are closed to boat traftio t:rcm MarCh l..5 through 
June 1. 

Oyster seeding operations in beds fl, 12. and 13, located 
batwee.n creamery Bay an4 Barrios Bay, ba deferred untll June 
1, if possible. Earlier COl!!l18lloemRnt dates, if any, should 
be co_ordinated between JOC and NPS, 

The "lateral ch.anneJ.n shou.ld be used as little as possible 
between June 1 and June 30. Oyster beds 12 an4 .fJ shou:Ld be 
approached from the north at low speed, and the beds 
themselves planted from nortb to south so that disturbance 
near the "lateral cbannel". will occur toward the and of the 
pupping saason, 
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· Drakes Estero Harbor Seal 
Pupping S~ason Closures 

- -~ 
. .. 

Main Ownel -Closed Mlrd1151Mlugh June 30 

111111111111 11 utn Channa· Closed MWI1 S ltv'OUgh June 1 

- Wet Own!l· Closed Marth 151hroug'ljune 1 

Figure 1 

.. 

. . 
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Attachment 7 



State orE~tT.iH~¥t&~~e'!o'G~~ Alj?£l&'imentSO· l Fil~b3al'~5k?. c?fot.~r~or 
DEPARTMENT OF FISH AND GAME CHARLTON H. BONHAM, Director 
1416 9111 Str-eet 
Sacramento, CA 95814 
http://www.dfg.ca.gov 

October 10, 2012 

Superintendent Cicely Muldoon 
National Park Se!Vice 
Point Reyes National Seashore 
1 Bear Valley .Road 
Point Reyes Station, CA 94956 

Dear Ms. Muldoon: 

I am writing to encourage continued cooperation between the National Park Se!Vice, the 
California Department of Fish and Game ("Department"), and Drakes Bay Oyster 
Company, as renewal of the Special Use Permit for the Drakes Bay Oyster Company.is 
considered. 

The state and federal government have worked together for 47 years-since the State 
originally conveyed the bottom lands in Drakes Estero to ihe United States in 19p5-to 
allow continued aquaculture op.erations in Drakes Estero. Correspondel')ce between 
our agencies sh0rtly after the conveyance strongly suggests that our agencies then 
believed that the State's rese!Vation of fishing rights included the right to lease the 
bottom Jands.at Drakes Estero indefinitely for shellfish cultivation. 

For almost five decades, the State has supported aquaculture in Drakes Estero. It has 
done so by reguJating the Drakes Bay Oyster Company on an ongoing basis, by 
renewing the water bottom leases in 1979 and 2004, and by authorizing aquaculture in 
2010 when establishing the Drakes Estero State Marine Conse!Vation Area. 
Regulations implementing the California Marine Life Protection Act prohibitthe 
cultivation of oysters in Drakes Estero without a valid state water bottom lease. The 
c.urrent state issued water bottom lease with Drakes Bay Oyster Company extends to 
2029. 

It is also important to recognize that California now is second only to Washington in 
shellfish production on the west coast and that Drakes Bay Oyster Company represents 
55% of the water bottoms leased and 40% of the oysters cultivated in the state. 

The continued cooperation between Drakes Bay Oyster Company, the National Park 
Service and the California Department of Fish and Game will benefit the environment, 
the community, and the local economy, consistent with our agencies' unique history of 
managing this property. Please contact me at 916.653.7667 if you have any questions 
or would like to discuss this matter. 

Sine) 
Charlton H. Bonham 
Director 

cc: Senator Dianne Feinstein 

Conserving Ca(ijomia.'s 'Wi(a[ije Since 1870 
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Cicely Muldoon 
Superintendent 

Drakes Bay Oyster Company 
17171 Sir Francis Drake Boulevard 

Inverness, CA 9493 7 
(415) 669-1149 

kevin@drakesbayoyster.com 
nancy@drakesbayoyster.com 

May 7, 2012 

Point Reyes National Seashore 
One Bear Valley Road 
Point Reyes Station, CA 94937 

Re: Coastal Development Permit Application No: 2-06-003 

Dear Cicely, 

In a meeting at the California Coastal Commission office in San Francisco on March 5, 
2012, CCC and DBOC reached an agreement that DBOC would limit its current COP 
application to the existing activities. In keeping with that process, DBOC has removed 
all new development from its appl ication to the CCC. DBOC will apply to CCC for a 
COP amendment in the future, as necessary, prior to future development. 

In your letter dated November I 0, 20 l 0, you identi fied a number of ongoing activities for 
which NPS would like more information. This letter provides the necessary information, 
and will address the items in the order requested. NPS has requested this letter to improve 
the consistency with the NPS SUP. 

9. Continue to carry out oyster and clam culture using 24" x 24" x 3 "plastic or plastic 
coated wire containers or trays. 

This tray culture has been used in Drakes Estero for many years. DBOC 
purchased the trays from Johnson Oyster Company. Oysters, clams and scallops 
are grown using these materials. The trays are primarily used for small seed 
rearing. The trays are stackable and can be placed directly on the bottom, can be 
floated by placing floatation material in the top tray and attaching the un it to an 
anchored long line, or hanging the unit from the racks. 

10. Continue to use established boat traffic lanes through Drakes Estero eelgrass beds 
for use during low tide. 
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DBOC makes every effort to keep the boats within the channels during low tide to 
reduce potential impacts to eelgrass by boat propellers. This item simply states 
that DBOC will continue to do so. 

11 . Continue to operate the picnic area. 

DBOC will continue to allow seashore visitor access to the picnic areas within the 
RUO and SUP areas. DBOC will continue to provide and maintain tables and 
keep the areas clean and safe. Picnicking at the oyster farm has been enjoyed by 
thousands of visitors for many decades. DBOC believes that this type of coastal 
access is a vital component of the visitor experience. 

16. Continue Manila clam culture using bottom bags within areas throughout DFG lease 
area number M-438-01 within Drakes Estero. 

All clam culture will be confined to the approved CDFG and CDPH growing 
areas. Clams will be cultured using similar methods as are used for oysters. 

18. Resume purple hinged rock scallop production using a floating system within DFG 
lease number M-438-02. 

Purple hinged rock scallops have traditionally been raised in Drakes Estero using 
floating racks, floating trays and lantern nets. DBOC plans to continue to culture 
these native scallops using similar techniques. 

21. Continue to operate non-motorized barges within estero to facilitate shellfish 
planting and harvesting. 

DBOC uses barges ("scows") in Drakes Estero. DBOC uses motorboats to move 
the barges throughout the estero. The barges are used to transport seed for 
planting and for harvested shellfish. 

30. Continue to implement the Hazardous Materials Business Plan. 

DBOC conducts its daily operations consistent with its Hazardous Materials 
Business Plan. 

[NOTE: To fully understand the following items referred to as "after the fact 
development" (also referred to as "ongoing violations" by CCC staff, and later 
characterized as such by others), one must look at these items in context. 

The owners of DBOC (the Lunnys) have lived in the coastal zone since before the PRNS 
was established in the 1960's and before the coastal act was passed in the 1970's. The 
Lunny Ranch buildings, as well as much of the Lunny Ranch rangeland, are within the 
coastal zone. Throughout the 1970s, 1980s, 1990s and 2000s, the Lunnys have replaced 
fences, done excavation for underground utilities, installed water troughs with associated 
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piping, replaced porches and decks, placed storage containers, and paved portions of the 
ranch driveway and livestock feeding areas. Throughout the years, the NPS has been 
aware of these and other similar activities. We are also cognizant of the fact that other 
ranchers and farmers within PRNS and within the coastal zone have continuously made 
similar repairs and improvements to their infrastructures without COPs. We do not 
believe that any of the seashore ranchers have been led to bel ieve that they are in 
"violation of the coastal act" when they make necessary repairs on their ranches without a 
CDP. 

It is with this history-and experience that the Lunnys assumed the responsibility to 
cleanup, operate and maintain the neighboring oyster farm. Our family has tried to do the 
right thing to protect public health, publ ic safety, public enjoyment and the environment. 
We have never intended to avoid obtaining appropriate permissions and authorizations. 
We simply assumed that these activities would not require a CDP, similar to surrounding 
ranches within the seashore.] 

39. Installation of one 8-foot by 40-foot storage container. 

DBOC received permission from NPS and obtained permits from the County of Marin 
for the placement oftwo 8' x 40' containers. During a meeting on site with the County 
of Marin, California Department of Public Health (CDPH), DBOC and NPS to discuss 
the placement and use of these containers, NPS chose the specific locations to place the 
containers. During this meeting, CDPH pointed out the very poor condition of the 
existing asphalt paving, located in the area where food transportation would occur 
between the existing cannery and the NPS-chosen location for the new containers. 
Because of the unsafe route for hand trucks moving the food between the two processing 
locations, CDPH required that the area be re-paved. This was agreed to by all parties at 
the meeting. Following the meeting, DBOC placed the containers as directed by NPS, 
and had the electrical and septic systems inspected by the County of Marin and CDPH 
prior to us ing the containers. DBOC also re-paved the area and paved a small additional 
area around the containers in order to facilitate safe door access, as directed. During the 
group meeting, neither the NPS nor the County of Marin mentioned to DBOC that an 
additional and separate permit would need to be obtained from the CCC. Furthermore, 
in an email from NPS, NPS advised DBOC that it would require approvals from both 
County of Marin and CDPH. The email made no mention of CCC or any potential for 
CCC requirements. DBOC was, therefore, unaware that a separate CDP was required for 
the placement of the containers or for the asphalt paving. 

40. Removal and replacement of a porch at worker residence. 

DBOC was directed by CCC and NPS to remove a large covered wooden porch 
and steps that were connected to one of the worker residences because the porch 
was originally constructed without a COP. This large porch had been in place for 
many years and was old and dilapidated. The finished floor elevation of the 
residence is approximately 3 feet above the ground level and the door was 
inaccessible after the covered porch was removed. DBOC did not replace the 
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porch or the roof over the porch. DBOC simply installed steps leading to the door 
so that the residence could be safely accessed. DBOC was unaware that a COP 
was required for the steps. 

41. Installation ofjpfit rail fence along the edge of parking area. 

DBOC removed the remains of a dilapidated fence in this location. The previous 
barrier was beyond repair and missing some sections. DBOC recognized the need 
to replace the barrier to keep automobile traffic off the vegetated area near the 
pond and off the grassy area where the septic tanks are located. DBOC was 
unaware that a CDP would be required to replace this fence. 

42. Installation of asphalt pavement surrounding the processing facility. 

DBOC received permission from NPS and obtained permits from the County of 
Marin for the placement of two 8' x 40' containers. During a meeting on site with 
the County of Marin, California Department of Public Health (CDPH), DBOC 
and NPS to discuss the placement and use of these containers, NPS chose the 
specific locations to place the containers. During this meeting, CDPH pointed out 
the very poor condition of the existing asphalt paving, located in the area where 
food transportation would occur between the existing cannery and the NPS· 
chosen location for the new containers. Because of the unsafe route for hand 
trucks moving the food between the two processing locations, CDPH required that 
the area be re-paved. This was agreed to by all parties at the meeting. Following 
the meeting, DBOC placed the containers as directed by NPS, and had the 
electrical and septic systems inspected by the County of Marin and CDPH prior to 
using the containers. DBOC also re-paved the area and paved a small additional 
area around the containers in order to facilitate safe door access, as directed. 
During the group meeting, neither the NPS nor the County of Marin mentioned to 
DBOC that an additional and separate permit would need to be obtained from the 
CCC. Furthermore, in an email from NPS, NPS advised DBOC that it would 
require approvals from both County of Marin and CDPH. The email made no 
mention of CCC or any potential for CCC requirements. DBOC was, therefore, 
unaware that a separate CDP was required for the placement of the containers or 
for the asphalt paving. 

43. Installation of a temporary construction trailer. 

DBOC placed an 8' x 20' trai ler on site for use as an office during the extensive 
demolition and cleanup activities performed by DBOC. The trailer is rented from 
Modular Space, a company that specializes in temporary construction faci lities. 
Because the oyster farm office was demolished and removed from the site as 
directed by the CCC, DBOC is currently using the trailer for its office and 
administrative activities. DBOC was unaware that placement of this trailer would 
require a CDP. 
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44. Installation of a temporary 8-foot by 40-foot container for oyster shucking and 
packing. 

DBOC received permission from NPS and obtained permits from the County of 
Marin for the placement of two 8' x 40' containers. During a meeting on site with 
the County of Marin, California Department of Public Health (CDPH), DBOC 
and NPS to discuss the placement and use of these containers, NPS chose the 
specific locations to place the containers. During this meeting, CDPH pointed out 
the very poor condition of the existing asphalt paving, located in the area where 
food transportation would occur between the existing cannery and the NPS­
chosen location for the new containers. Because of the unsafe route for hand 
trucks moving the food between the two processing locations, CDPH required that 
the area be re-paved. This was agreed to by all parties at the meeting. Following 
the meeting, DBOC placed the containers as directed by NPS, and had the 
electrical and septic systems inspected by the County of Marin and CDPH prior to 
using the containers. DBOC also re-paved the area and paved a small additional 
area around the containers in order to facilitate safe door access, as directed. 
During the group meeting, neither the NPS nor the County of Marin mentioned to 
DBOC that an additional and separate permit would need to be obtained from the 
CCC. Furthermore, in an email from NPS, NPS advised DBOC that it would 
require approvals from both County of Marin and CDPH. The email made no 
mention of CCC or any potential for CCC requirements. DBOC was, therefore, 
unaware that a separate COP was required for the placement of the containers or 
for the asphalt paving. 

45. Use of jive outdoor seed·setting tanks and associated water intake, discharge and 
circulation infrastructure. 

These setting tanks have been used continuously in this location for 
approximately 30 years. The same is true with the associated intake and piping to 
provide water and electricity to this location. The previous oyster farmers, 
Johnson Oyster Company, built a shed around the tanks. The CCC determined 
that the shed was constructed by JOC without a COP and required DBOC to 
remove the structure. DBOC complied with the order to remove the shed, but 
kept the tanks in place so that the oyster farm could continue to operate. DBOC 
simply re-set the tanks in the identical location and made minor repairs to the 
associated plumbing that had been damaged or removed during the demolition 
activities. DBOC was unaware that a COP would be required to continue using 
these same setting tanks. 

46. Construction and backfilling of a 12-inch by 18-inch by 80-foot long trench. 

During setting season, the electrical panel that serves the setting tanks shorted out, 
requiring an emergency replacement. DBOC hired a licensed electrician who 
immediately (same day) obtained a permit from the County of Marin to authorize 
the work. The electrician met with the representative of the utility company 
(PG&E). The PG&E expert required that the existing underground conductors 
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and conduit be replaced (the conduit and wire were visibly damaged). DBOC re­
dug the existing trench and removed the failed conduit and wire. This trench is 
located in a level, shell-covered, un-vegetated work area. There was no rainfall 
during the period that the work took place, leaving no risk of sediment travel in 
storm water runoff. DBOC was unaware that the County permit was insufficient 
and that an additional permit would be required from CCC for this simple 
emergency repair of existing infrastructure. 

4 7. Replacement of six p icnic tables and six additional picnic tables. 

The oyster fann has always provided important coastal access as well as other 
visitor services. One of the beloved visitor services offered by DBOC is the 
picnic area. DBOC, at its own expense, continues to offer picnic tables for the 
use of the visiting public, free of charge. This visitor service requires significant 
staff time to maintain the area in a safe and sanitary condition. It also requires 
that the picnic tables be replaced when necessary. In addition to replacing old 
tables, DBOC recognized that many visitors were us ing unsanitary and unsafe 
areas around the farm to have their picnics because there were not enough tables 
to use. In an effort to improve visitor safety and enjoyment, DBOC, at its own 
expense, purchased six additional tables. DBOC accepted the responsibility to 
add the necessary staff time to maintain these add itional tables. DBOC was 
unaware that the CCC would require a CDP to replace existing picnic tables or to 
add picnic tables for an activity that has existed and has been enjoyed at the farm 
by thousands of coastal visitors for many decades. Furthermore, the NPS has 
pledged to add more picnic tables at the farm. It is unknown if the NPS has 
applied for a CDP to add these tables. 

DBOC originally applied for a CDP in January of2006 and will continue to work with 
NPS and CCC to complete the CDP process. DBOC expects that the process will be 
completed easily and quickly now that the CDP will cover existing activ ities - activities 
that pre-exist the creation ofPRNS and pre-exist the establishment of the coastal act. 
DBOC will apply for a CDP amendment prior to any new development. 

DBOC has been told that NPS is required to obtain a CDP prior to construction of new 
development or making any repairs within the coastal zone. For our records, would you 
please provide DBOC with a copy of the CDP application as well as the CDP issued for 
I) the pit toi let NPS installed within·the flood zone at the oyster farm (which was new 
development and required more excavation than the DBOC electrical trench repair) and 
2) the split rail fence that the NPS installed around the kayak parking area (which was 
new development directly adjacent to the estero and is very similar to the split rail fence 
installed by DBOC). 

Thank you, 



Case4:12-cv-06134-YGR Document80-1 Filed01/16/13 Page73 of 106 

Kevin Lunny 

Attachments: I 

Cc: Cassidy Teufel, CCC 
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DRAKES BAY OYSTER COMPANY 
17171 Sir Francis Drake Blvd., Inverness, CA 94937 

Proposed New Site Development 

Project Description 
05/07/12 

1. CeRstntet aRd instal1 reetHireel AQA eelTl~liant restreatTI faeility. 
2. CeAstrHet aAEI iRstaH SfJiit Fail aREi seliEI ~aarEI feReing areaRel prepesea sterage area aREI 

retail faeili~y. 
3. CeRStfH6t aRel install j38Yeel vcalltway te tke restreems te meet A.QA f6E}I:IireJH8BtS. 

4. CeRstruet eever ever existiRg v·eeeleR eyster waskiRg 13ier per GQPl-1 aRei FDA 
reE}HireJHents ta lteef3 eysters eHt ef eiireet SHRiigkt after Har~t·est. 

S. DeiTlelisl-1 aAEI rerH e,.·e eHistiRg weeelen 13ier (seHth ~;~ i er). 
6. lmtJletfl:eRt Vessel Traasit PieR with ffleeriag Meas aRS aeeess laRes elearly m:ar-lceEI. 

Ongoing Maintenance for Existing Operation 
7. Continue to carry out regular repairs and maintenance to existing oyster racks using only 

CDFG, CCC and NPS approved materials. 
8. Continue compliance with 1992 Harbor Seal Management Plan as well as tina! CCC and 

NPS harbor seal protection conditions. 
9. Continue to carry out oyster and clam culture using 24" x 24" x 3" plastic or plastic 

coated wire containers or trays. 
10. Continue to use established boat traffic lanes through Drakes Estero eelgrass beds for use 

during low tide. 
I I. Continue to operate the picnic area. 
12. Continue Pacific and European oyster culture using hanging cluster method, both on 

"strings" and on "French Tubes" on racks located throughout DFG lease area number M· 
438-0 I within Drakes Estero. 

13. Continue Pacific and European oyster culture using anchored bottom bags within 
intertidal areas throughout DFG lease area number M-438-01 within Drakes Estero 

14. Continue Pacific and European oyster culture using un-anchored bottom bags within 
intertidal areas throughout DFG lease area number M-438-0 I within Drakes Estero 

15. Continue Pacific and European oyster culture using anchored floating bags within 
intertidal areas throughout Department of Fish and Game lease area number M-43 8-0 I 
within Drakes Estero 

16. Continue Mani la clam culture using bottom bags within areas throughout DFG lease area 
number M-43 8-0 I within Drakes Estero 

17. Continue to carry out marine biotoxin monitoring and water quality sampling within the 
estero. 

18. Resume purple hinged rock scallop production using a floating system within DFG lease 
number M-438-02 

19. Continue to import Pacific oyster larvae and seed; Manila clam larvae and seed, 
European oyster larvae and seed and purple hinged rock scallop larvae and seed only 
from CDFG approved sources with current CDFG permits. 

20. Continue to operate motor driven vessels within Drakes Estero to plant and harvest 
approved shellfish species, for water quality monitoring, marine biotoxin monitoring, or 
any other farm related purpose. 

21. Continue to operate non-motorized barges within estero to facilitate shellfish planting and 
harvesting. 

22. Continue to operate retail sales facility. 
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23. Continue to operate the only state certified and FDA approved shellfish shucking and 
packing facility, pursuant to the requirements of the California Department of Public 
Health, Food and Drug Branch; the US Food and Drug Administration and the National 
Shellfish Sanitation Program. 

24. Continue to operate onsite wastewater and septic systems. 
25. Continue to store limited quantities of hazardous substances such as paints, gasoline, 

chlorine, detergents, solvents and cleaning products. 
26. Continue to discharge wastewater from hatchery operations, wet storage, setting systems 

and oyster washing into estero (heated water to remain below 20 degrees above ambient 
water temperature) 

27. Continue to carry out interpretive services to visiting public, conduct tours of onshore 
facilities for school groups, local non-profit organizations, private organizations, 
government agencies, etc. 

28. Continue to provide onsite housing for employees and their families. 
29. Continue to operate indoor hatchery/seed production facility and carry out remote setting 

activities both indoor and outdoor. 
30. Continue to implement the Hazardous Materials Business Plan. 
31. Continue to operate the state certified Drakes Bay Oyster Company non-transient, non­

community, public water system, pursuant to the requirements of the California 
Department of Public Health, Drinking Water Unit and the National Shell fish Sanitation 
Program. 

Repairs 
32. R:e~air e::istiAg weeEien e~·ster wasH.irtg ~i er 'Nitk similar materiaJs. 
33. Ref;)laee enistiAg 121 X 69) Aeatiag eleek at tfte eREi eft:ke e,·ster was~iAg Eieelc 
3 4. R:ef1l&ee e~·ster wasftieg I eeaveyer I seEiiJBeHt reteBtien system. 
3S. :Repairs te striagiRg skeEI. 
39. ReJ:~airs te J~atekef)· Bttii EiiRg. 
37. Repairs te J3reeessing l=Juileting. 
38. Repairs te retail sales 1ntil r:iiflg. 

A fier the Fact Development 
39. Installation of one 8-foot by 40-foot storage container. 
40. Removal and replacement of a porch at worker residence. 
41. Installation of split rail fence along the edge of parking area. 
42. Installation of asphalt pavement surrounding the processing facility. 
43. Installation of a temporary construction trailer. 
44. Installation of a temporary 8-foot by 40-foot container for oyster shucking and packing. 
45. Use of five outdoor seed setting tanks and associated water intake, discharge and 

circulation infrastrucntre. 
46. Construction and backfilling of a 12-inch by 18-inch by 80-foot long trench. 
47. Replacement of six picnic tables and six additional picnic tables 
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EXHIBIT4 
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general management plan . 
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l 
-- -SUPERnmHDENT 

POINT REYES NATIONAl SEASHORE 
POINT REYES, CA 94~~799 

• 

... .. 

NATIONAL SEASHORE I CALIFORNIA 



case4:12-cv-06134-YGR Document80·1 Fi led01/16/13 Page78 of 106 

, . 

• 

• 

• 

RECOMMENDED: 

Ass stan Manager, Western Team 
Denver Service Center 

APPROVED: 

~ .. -59 d 
Reglonalirector 

• 

Western Region 



• 

• 

• 

• 

Case4:12-cv-06134-YGR Document80-1 Filed01/16/13 Pag 

\ 

\ 

POINT REYES NATIONAL SEASHORE I CALIFORNIA 

GENERAL MANAGEMENT PLAN 



Case4:12-cv-06134-YGR Document80-1 Filed01/16/13 Page80 of 106 

Or4kt 's Bttch 

• 

Sah Marsh · Dtii.ke"s Esteto 

• 



.. 

• 

• 

Case4:12-cv-06134-YGR Document80-1 Filed01/16/13 Page81 of 106 

PREFACE 

Confronted by the accelerating deterioration of life on earth, 
perceptive people reach out for benchmarks of natural 
Integrity- -places in which to recharge the mind and body, and 
learn of the things that are vital to the quality of our existence. 
To such people, the Point Reyes peninsula speaks eloquently of the 
past, and offers priceless hope for the future. There is no better 
p lace for man to contemplate his origins, the factors that sustain 
him, and the threats that may destroy him, than at the edge of the 
sea . Its magnetism is expressed in the words of Rachel Carson: 
"Like the sea itself 1 the shore fasc inates us who return to it, the 
place of our dim ancestral beginnings. In the recurrent rhythms of 
tides and surf and in the varied life of t he tide lines there is 
obvious at traction of movement and change and beauty. There is 
also, I am convinced, a deeper fascination born of inner meaning 
and significance." 

This sense of attraction--whether consciously felt or not--modifies 
the objectives and responses of all who come to the shore seeking 
recreation. The resulting activities, though often dissimilar-, derive . 
their meaning from the inherent qualities of the ian<;!. As early as 
1970, annual visitation at Point Reyes exc.eeded a million, with less 
than half of its acreage available for public use. Since this is one 
of the windiest and foggiest spots on the coast, such a visitation 
figure suggests that this is apparently some·thing more than simply 
a place to p lay . 

Even without its unusual variety of resources·, Point Reyes would 
loom large in i.mportance when viewed. in proper context. In the. 
1959 survey of the recreation potential of the Padflc Coast, the 
National Pari< Service made this recommendation concerning the 
entire western shoreline: "As much of the seashore as possible 
should be preserved in its present undeveloped state and there 
should be no further invasion of coastal wilderness by highways 
except for incidental access anQ appropriate minimum development." 
The coast of California offers spectacular impressions to the 
automobile-borne traveler. However, nearly 90 percent of the 
state's shore I ine is rimmed with a r ibbon of asphalt~~California 
Highway 1 . This thoroughfare for many constitutes a permanent 
dilution of the seashore experience, constantly interrupting tne 
continuity between the mountains and the sea. 

Unfortunately, most state parks that include coastal frontage are 
either hemmed in as tiny enclaves between the highway and the 
ocean, or are bisected by the pavement. Less than half of the 
Califor.nia coastline lies in public ownership, and even this is 
primarily preserved in isolated patches and strips of land which are 

Iii 
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frequently vulnerable, both aesthetically and ecologically, to 
surrounding development. In only a feW places is there a piece of 
coastal land large enough and undisturbed enough to convey the 
full impact and range of seashore experience!> that this stimulating 
environment deserves. Point Reyes is one of a tiny number of such 
places that are permanently dedicated ~o the American public. 

These attributes are basic to what this coastal remnant means to the 
people, and are expressed in the opening statement of the enabling 
legislation, in which Congress proclaimed that the national ·seashore 
was being established "in order to save and preserve . . _ a 
portion of the diminishing seashore of the United States that 
remains undeveloped." 

Point Reyes can perhaps be described best as a relict of the. 
aboriginal California coast, serving as a vital and convenient outlet 
for a people becoming more and more pressured by technology . To 
many 1 it represents a last frontier--so near to the urban core, yet 
remaining unviolated by the symbols of contemporary life. Pristine 
it is not, for it bears the scars of miles of unsurfaced ranch roads. 
But these in themselves are anachronistic. The entire peninsula 
contains few reminders of the urgency of today 1 and in this 
condition it serves the present as usefully as any piece of land 
could. As a sharply contrasting complement to other public places 
in the San Francisco Bay Area, Point Reyes provides a major 
contribution to an effectively balanced system of recreational 
opportunities. 

iv 
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LAND MANAGEMENT ZONING 

The following zone designations represent a composite picture of 
how the park wfl! be managed . and developed in the future baseq on 
its resource values, management objectives, and puplic 
expectations . 

Natural Zone--41,867 . 95 Acres 

Environmental Protection Subzone--Reserves (1, 300 acres). This 
subzone consists of t.wo marine life reserVI!!;, the Polnt Reyes 
Headlands Reserve ancl the Estero de Limantour Reserve, 
established in January. 1972 by the Ci!lifornia Depi!rtment of Fish 
and Game Commission to "preserve these land and water areas in · a 
n~tural condition, and to protect the ·aquatic organisms and wildlife 
found thereon for public observation and scientific· study." 
Management of the headlands reserve allows no human intru·slon 
except: th!lt associated with approved research projects, and the 
e.stero reserve protects all lifeforms from removal or disturbance 
without state and federal collecting permits. 

Environmental Protection Subzone--Wilderness (32, 730 acres). 
Over one-half of the· seashore has been legislatively designated as 
wilderness (24,20Q !ICres) or potential wilderness (8,530' acres) by 
Public Law 94-567, signed on October 20, 1976. These lands are 
managed in accordance with the mandates of the Wilderness Act (78 
Stat. 890). The designatt;!d potential wilderness coosfsts of most of 
the quarter-mile offshore strip and other wetlands over which the 
state of California has retained some rights, and a strip stil l being 
used as a ranch access road. ·The two reserves described above 
are also designated wilderness, but are not included in the total 
acreage for this subz.one. 

Natural Environment Subzone (7 1 837.95 acres) , These tand,s are 
managed · to mamtain their natural appearance while allowing 
compatible visitor use arid provi'ding a tr;msition between man-made. 
intrusions, such as roads and other developments, and 'the 
d!!signated wilderness. Also included in this subzone are 3,413 
acres of wetlands not designated as potential wilderness . 

Historic Zone--157 acres 

The following buildings or- groups of buildings appear. on the list of 
classified structures: Point Reyes. lighthouse complex, Olema lime 
kilns, Point Reyes lifeboat station, Texeira Ranch compte~, Home 

9 
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Ranch complex, Pierce Point Ranch complex, and the Drake 
Monument. These resources are managed to preserve the historic 
remains and to allow visitor access where such access is not 
adversely affecting those remains. 

A total of 95 archeological sites have been recorded within the 
national seashore. Five archeological districts have been 
designated. These districts encompass 74 individual sites of which 
15 possess more than local significance. The 2,950 acres contained 
within these districts are all Included within the totals shown for 
other zones, as management of the districts is generally in accord 
with the zone in which they are found unless proximity to visitor 
use areas requires specific preservation measures. 

The historic properties shown have been included on the list of 
classified structures and have been or are in process of being 
nominated for inclusion on the National Register of Historic Places. 
The archeological districts are already nominated to the National 
Register and are currently undergoing review. These areas will be 
managed as National Register properties until final determination has 
been made. 

Development Zone-·85 acres 

This classification includes all areas of development ranging in size 
and complexity from that at Bear Valley headquarters to trailhead 
parking for 10 cars. This zone is managed to provide essential 
visitor service and administrative facilities. Areas of heavy visitor 
concentration are shown with a larger circle on the map. In 
addition to Bear Valley these Include the four areas where parking 
is available adjacent to beaches at North Beach, South Beach, 
Drakes Beach, and Limantour. Relatively minor developments 
include ten trailhead parking areas of from 10 to 100 cars, the 
American Youth Hostel, the Clem Miller Environmental Education 
Center, the Point Reyes Bird Observatory, backcountry 
campgrounds, the lighthouse, and the lifeboat station. 

Special Use Zone-·23,271.2 acres 

These lands include those over which the National Park Service 
does not have complete jurisdiction, or upon which activities are 
permitted other than preservation and visitor use. Four subzones 
have been shown in this category. 

Pastoral lands (19,854.23 acres). This subzone was established to 
perm1t the continued use of existing ranchlands for ranching and 
dairying purposes, although owned by the United States. The 
permits, which run until 1990, and in two cases until 2000, restrict 

11 
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the use of the lands to tradition~! ranching only. Trails for public 
use may be established over these lands provided they dp npt 
materially interfere with ranching activities. The concept of these 
pastoral lands has the support of the public and many organizations 
and groups, and it is probable that thi·s use will continue 
indefinitely. 

Radio Range Station (4 acr~s). This smal.l area on Point Reyes 
Hill is leased to the Federal Aviation Adminstration and houses a 
directional signal station which guides planes to the San Francisco 
Airport. It was in existence at the time the national seashore was 
established. 

Oyster Farm (S acres), This property on the upper end of 
Drakes Estero fs under a reservation of posse.ssion. The company· 
has a lease which runs until the year 2015 from the California 
Department of Fish and Game for oyster. culture in the estero. 

Lands Not to Be Acquired (3,407.97 acres) . This classificat.ion 
Includes four ownerships excluded from acquisition although they 
are wjthin the boundary. These are the American Telephone and 
Telegraph, the Radio Corporation of America, and the United States 
Coa.st Guard communication facilities located near North .Beach;. 
totaling 804.22 acres, and the Vedanta Society property near Bear 
Valley, totaling 2,144. 98 acres. The exclusions are subject to 
removal if other than the present use is mad,e. of the properties .' 
Other minor exclusions are as fo llows: U. S. Coast Guard automated 
lighthouse and U.S. Coast Guard communications stations, totaling 
334.87 acres; Pacific Telephone, 2.83 acres; North Marin Water 
District, 1.06 acres; Inverness Water ·company, 6. 71 acre.s; County 
of. Marin, 17.22 acres; and the Bolinas Community Public: Utilities 
District, 96.08 acres. 

Lands to Be. Acguired--2,303.06 acres. 

These lands were added by the National Parks and Recreation Act 
of 1978. When acquired, the lands wi ll be added to the special use. 
zone and .the natural zone. The total acreage for the national 
seashore i.s now 67,684.21 acres. 

NATURAL RESOURCES MANAGEMENT 

Management strategie:; for perpetuating the biotic diversity and 
scenic quality of the park are contained in a separate natural 
resource management plan, which was approved in 1976. 

As reflected in 'the land management zones·, most of· the national 
seashore is either legally designated as wilderness or is under !ease 

12 
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or permit for g.razing purposes in accord;mce with its enabling 
legislation. Within the legal and adminlstr;~tive constraints imposed 
by these two designations, the unusual variety of scenic q·ualities 
and biotic communities that make the seashore attractive to 
scientists as well as recreationists 'wi.ll be aggressively maintained. 
Although the majority of the seashore .is generally viewed as a wild 
area where natural processes .are allowed to predominate, 
manipulation of those. processes through methods S4Ch as selective 
thinning, burning, and mowing will be cautiously pursued when 
necessary to protect its scenic, ecological, and recreational values. 
Restorati.on of historic natural conditions (such as reestablishment 
of Tule elk) will continue to be. implemented when such actions wil l 
not seriously diminish scenic and recreational values. 

CUL iURAL RESOURCES MANAGEMENT 

Description of Resources 

At Point Reyes , the complete stpry of northern California Indians is 
represented--from prehistory through European contact to recent 
times. For many centuries, the Coast Miwok Indians occupied this 
land; archeological evidence indicates that by A.D. 150.0 the 
peninsula supported a greater population of people than today. 
Locked in the archeological sites of the Point Reyes peninsula lies 
the story of 350 years of European contact with native 
Californians--a contact that eventually displaced the Indian way of 
life. Five archeological districts containing a total of approximately 
65 significant sites have been nominated to the National Register of 
Historic Places. These districts are Tomales Point, Headlands, 
Double Point Coast1 Drakes Estero, and Bear Va lley . 

The attraction of Point Reyes to European explorers i!! also an 
important part of t he area ' s history. Francis Drake, the English 
seaman, may have repaired h is vessel the Golden Hinde here in 1579 
at what is now known as Drakes Estero. Although Drake claimed 
the peninsula for England, the Spanish made the same proclamation 
17 years later and gave it the name Punta de los Reyes. Pacifi.c 
coast explorers continued to visit Point Reyes, and' during the 19th 
century the area was familiar to "traders, whalers , and fur hunters 
of the United States, Great Britain, and Ru·ssia . 

The shipping trade along the coast resulted in frequent 
shipwrecks--56 of them from 1841 to 1934, perhaps fewer in number 
due to the Point Reyes lighthouse and the Point Reyes lifeboat 
station.. The Point Reyes lighthouse (1870-1975, 9 strUctures), 
which includes the site of a we3ther bureau $tation, and the 
llfebpat station (1927-1969, 6 str uctures) have been nominated to 
the National Register as facilities that represent the rugged 
navigational history of this coastline, particularly treacherous due 
to harsh climate and currents. 

13 
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EXHIBIT 5 



State of t=!S~~Mi~~~¥iu9~JR3~o'G~ A'i?£Mtl9ment80-l Fi ~~~si'.§lt. Wo~g~or 
DEPARTMENT OF FISH AND GAME CHARLTON H. BONHAM, Director 
1416 9'" Street .-...-· ... n 

Sacramento, CA 95814 
http:/fwww.dfg.ca.gov 

October 10, 2012 

Superintendent Cicely Muldoon 
National Park Service 
Point Reyes National Seashore 
1 Bear Valley Road 
Point Reyes Station, CA 94956 

Dear Ms. Muldoon: 

I am writing to encourage continued cooperation between the National Park Servioe, the 
California Department of Fish and Game ("Department"), and Drakes Bay Oyster 
Company, as renewal of the Special Use Permit for the Drakes Bay Oyster Company is 
considered. 

The state and federal government have worked together for 47 years-since the State 
originally conveyed the bottom lands In Drakes Estero to the United States in 1965- to 
allow continued aquaculture operations in Drakes Estero. Correspondence between 
our agencies shortly after the conveyance strongly suggests that our agencies then 
believed that the State's reservation of fishing rights included the right to lease the 
bottom lands at Drakes Estero indefinitely for shellfish cultivation. 

For almost five decades, the State has supported aquaculture in Drakes Estero. It has 
done so by regulating the Drakes Bay Oyster Company on an ongoing basis, by 
renewing the water bottom leases in 1979 and 2004, and by authorizing aquaculture in 
2010 when establishing the Drakes Estero State Marine Conservation Area. 
Regulations implementing the California Marine Life Protection Act prohibit the 
cultivation of oysters in Drakes Estero without a valid state water bottom lease. The 
current state issued water bottom lease with Drakes Bay Oyster Company extends to 
2029. 

It is also Important to recognize that California now is second only to Washington in 
shellfish production on the west coast and that Drakes Bay Oyster Company represents 
55% of the water bottoms leased and 40% of the oysters cultivated in the state. 

The continued cooperation between Drakes Bay Oyster Company, the National Park 
Service and the California Department of Fish and Game will benefit the environment, 
the community, and the local economy, consistent with our agencies' unique history of 
managing this property. Please contact me at 916.653.7667 if you have any questions 
o r would like to discuss this matter. 

Sincerely, 

cl1 
Charlton H. Bonham 
Director 

cc: Senator Dianne Feinstein 

Conserving Ca[ifornia's Wifif[ije Since 1870 
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Fish and Game Commission 

April 14, 2010 

Mr. Kevin Lunny 
Drakes Bay Oyster Company 
17171 Sir Francis Drake Boulevard 
Inverness, CA 94937 

Dear Mr. Lunny: 

The Commission, at its December 10, 2009, meeting in Los Angeles, approved the 
correction of a clerical error from the Fish and Game Commission meeting of October 8, 
1993, regarding addition of manila clams to Drakes Estero Aquaculture lease M-438-01. 
Manila clams were added to lease M-438-01, as originally requested, and Manila clams 
were removed from lease M-438-02. · · 

Sincerely, 

c.~.) --
John Carlson, Jr. 
Executive Dlfector 

. ... ... 

cc: Deputy Director Mastrup 
Marija Vojkovich, Manager, Marine Region 
Kirsten Ramey, Marine Aquaculture Coordinator 
Eric Dockter, Fiscal and Administrative Services Branch 

·- ---......... -- ·--
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Nancy Cave 
Northern California Enforcement Program Supervisor 
California Coastal Commission 
45 Fremont Street, Suite 2000 
San Francisco, CA 94105-2219 

October 3, 20 12 

Re: Drakes Bay Oyster Company and Consent Cease and Desist Order CCC-07-CD-1 1 

Dear Ms. Cave: 

I would like to take this opportunity to provide some hislOrical background on both marine debris in 
Drakes Estero and that pertaining to the 19921nteragency Meeting that led to the development of 
protocols contained in the Record of Agreement regarding the timing and use of various areas in Drakes 
Estero with regard to oyster operations as practiced by the Johnson Oyster Company (JOC) and Drakes 
Bay Oyster Company (DBOC). 

From 1988 until 2009, I was the Department of Fish and Game (CDFG) biologist managing aquaculture 
operations in Drakes Estero and the Agency person with the longest continuous involvement with 
aquaculture operations in Drakes Estero. At the time of my retirement, I was the CDFG Marine Region 
Aquaculture Coordinator managing all the state's marine aquaculture. 

Marine Debris in Drakes Estero 

By 1991, CDFG had received numerous letters about marine debris in Drakes Estero from concerned 
citizens forwarded to CDFG by then PRNS Superintendent John Sansing. I was actively working with 
JOC on containment, clean-up and removal of oyster cultivation materials. Many years of oyster culture 
by JOC using methods that util ized long-lasting plastics and polyvinyl products (PVC pipe and coffee can 
lids) had created a persistent problem (legacy debris). Neither of these products floats, so escaped 
materials sink to the bottom and get moved by currents or get buried. Waves from storms, winds, and 
strong tidal currents all work to unea11h buried materials and wash them ashore where they are continually 
found even today. 

JOC regularly conducted clean-up of debris on the shores of Drakes Estero and took steps to contain and 
minimize loss of oyster culture growing structure materials. Additionally, they were also looking for new 
ways to grow and harvest their oysters that would not release these products into the environment. 

DBOC has moved to new culture methods and containment at harvest and regularly picks-up marine 
debris from beaches in the Estero, when they are not prohibited by seasonal and other closures. Materials 
used for culture are not cheap, so there is also a financial incentive to contain and re-use these materials. 
Documented collection efforts and a categorization of collected materials would provide evidence of 
compliance with mandated clean-up efforts. It would also provide a baseline to look at the decline of 
legacy materials over time. Also, it may surprisingly show, as JOC found, that there is a fair amount of 
plastics, foam from buoys, etc. that enters Drakes Estero from the ocean and also from PRNS visitors. 
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Harbor Seal Pupping Season Closure 

In late 1991, allegations of take under terms of the Marine Mammal Protection Act (MMPA) of harbor 
seals by JOC and their oyster operations led to the involvement of NOAA National Marine Fisheries 
Service (NMFS). Two meetings were held, one inter-agenay meeting with NMFS, NPS, CDFG and 
CDHS (now California Depa11ment of Public Health) on December 9, 1991, and a follow-up meeting 
with the Agency personnel and JOC on January 15, 1992. NMFS Enforcement did not pursue action 
under the MMPA and felt that JOC's normal operations did not constitute a take. NMFS Enforcement 
did direct the parties (NPS, CDFG and JOC) to work together to develop a mutual plan for minimizing 
the disturbance to harbor seals from aquaculture operations by JOC in Drakes Estero. 

This Record of Agreement (see attached) resulted in the closure of the "lateral channel" during harbor 
seal pupping season (March J 5- June 1). The "lateral channel" was generally defined as the channel 
running between the main channel and the western channel and illustrated as such on a map included in 
correspondence from NPS to CDFG on April 28, 1992. This map shows the maximum mudflat area 
exposed on very low tides (less than -1.0 ft.) in Drakes Estero. However, the vast majority of the time 
these areas are under water and not visible on the surface. 

Since the Record of Agreement was finalized, JOC oyster farm employees have accessed the oyster beds 
adjacent to the lateral chrumel from the western channel during closures and year around. In reality, there 
is no exact beginning of the western edge of the "lateral channel," whose approximate location is pictured 
in the Record of Agreement solely by tidal height of a minus tide less than -1 .0 foot on an outdated map. 
There was not the GPS or GIS capability available to mark, using latitude and longitude, this undefined 
point in 1992. Accordingly, JOC employees landed at the western "edge" of the lateral channel as best 
defined by tidal height and visual reckoning at the time they were working. 

This worked for 15 years since complaints from NPS about harbor seal disturbance ceased. As a party to 
the RecQrd of Agreement, CDFG tried to ensure that JOC operated within the agreed upon protocols. 

When DBOC took over the lease from JOC, I provided Mr. Lunny with a copy of the Record of 
Agreement and made onsite visits to the lateral channel area with Mr. Lunny and DBOC employees to 
indicate the permissible extent of access during the harbor seal pupping season. DBOC's use of this area 
is essentially in the same manner (stocking, working and harvesting) as JOC's except with less use of the 
more easterly portions of Bed 15 on Barries Bar. This had been normal operating procedure and appeared 
to work, as evidenced by lack of complaints and no scientific finding of adverse impacts to harbor seals 
by DBOC operations. If there had been complaints or evidence of adverse impacts, CDFG would have, 
with input from parties to the Record of Agreement, defined the exact location and placed a buoy or 
channel marker to define the westernmost permissible extent of access to the "lateral channel" area. 

The shallowing of the western end of the lateral channel since 1992 has provided additional protection to 
harbor seals using the lateral channel since the shallower water has caused them to abandon the haul-out 
sites nearer to the aquaculture operations. The Marine Mammal Commission found no scientific evidence 
or basis to suggest the current usage of the western edge of the lateral channel, as practiced by DBOC and 
formerly JOC, to work Barries Bar is causing any adverse impacts to the harbor seals. Additionally, 
DBOC has shown good faith and adherence to the protocols in both the Record of Agreement and the 

2 
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2008 Special Use Permit (SUP), and did not violate the terms of e ither with regard to not using the main 
channel during closure as shown in the 250,000 photographs taken by NPS over three years. 

The Record of Agreement was meant to be an adaptive management tool with new input from operational 
experience revising the protocols. The technology now exists (aerial photography, Google Earth) and has 

been used to view accustomed usage patterns of DBOC's oyster workers in the lateral channel area and 
place them within the currently undefined "lateral channel" boundary. It is very easy to determine the 

position of an object from an altitude of several thousand feet but much more difficult in a large 

embayment from a boat at high tide with an algal bloom limiting water visibility. The reason there are 
channel markers and buoys in the marine environment is because it is very d ifficult to define your 

position on open water. It is also the reason that the CDPH has buoys for their water quality sampling 

s tations so the samples are taken from the same place over time. 

I am frankly quite amazed that the "lateral channel" remains undefined and that no buoy or channel 
marker has been placed to provide a reference point. I cannot imagine that in a terrestrial setting that a 

s ign or fence would not have been posted to define the closure point or area. 

DBOC has not violated the "lateral channel" boundary since they have been going about their accustomed 

normal operating procedures as per the Record of Agreement and in the same manner as JOC did in the 

past. 

Proposing a Solution 

A sensible solution would be to convene all the parties (CDFG, NPS, NMFS, DBOC) to the original 
Record of Agreement, and addressing this apparent need to define the exact boundaries for the "lateral 
channel." An additional item at this meeting might be for the NPS to provide the exact coordinates for 

the corners of the harbor seal protection polygons. 

It seems that there is currently an adversarial component to the agency interactions that is not in the spirit 
of fostering working relationships that produce products such as the Record of Agreement. Whi le I 
worked for CDFG, I tried to keep aquaculturists operating within the laws and regulations pertaining to 

aquaculture and their lease provisions. I also provided help in compliance if! had the resources or tools 

to assist them. If my experience and long history with aquaculture can be of any assistance, please feel 
free to contact me. 

Thank You. 

Sincerely, 

Thomas Moore 
Retired CDFG Marine Aquaculture Coordinator 
I 136 Duer Rd. 
Sebastopol, CA 95472 
707-480-4939 
tmoore2003@sbcglobal.net 

3 
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, 

Hay 15, 199a 

Record of Agree:ent 
Raqa.rninq 

Drake's &stero Oyster Farainq 
and 

Harbor Seal Protection 

Aa a reault o! a meetinq bald January 15, 1992, between tbe 
~ational Park Service (NPS), National Marine Fisheries Service 
(NHFS, the California Department of Fish and Game (DFG) and 
Johnson's Oyster Co~pany (JOC), a series of operating procedures 
waa agreod upon to minimize tha disturbance to harbor seals 
resultinq from JOC oystering operations. The following items 
wore mutually agreed to by all parties: 

Ourinq the pupping season, Horch 15 throuqh June 30, the 
main channel (Figure 1) of Drake's Estero will be closed to 
boat traftic. 

Tho "lateral channel" between beds 12 and iJ and bed fl 
(figure 1) are closed to boat traf fic from March 15 through 
June 1. 

Oyater aoeding operations i n bods 11, t2, anQ t3, located 
betwoon Creamory Bay and Barrios Bay, be deferred until June 
1, it possible. Earlier coi!Uilencet:~ent dates, it any, should 
be coordinated botwoon JOC and NPS . 

The "lateral channel" should be used as little as possible 
between June 1 and June 30 . Oyster beds 12 and 13 should be 
approached from the north at low speed, and thn beds 
tham&alvca planted fro~ nortn to south so that disturbance 
near the "lateral channol" will occur toward the end ot· the 
pupping nason. 

4 
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Drakes Estero and Estero Umantour 
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ATKINS 

May 7, 2012 

Dr. Ralph Morgenweck 
Department of the Interior 
Scientific Integrity Officer 
134 Union Blvd. 
Lakewood, CO 80228 

Document80-1 Filed01/16/13 Page102 of 106 
Atkins North America, Inc. 
7406 Fullerton Su-ee1, Suite JSO 
Jaclisonville, Florida 32256 

Telephone: +1.904.363.6100 
Fax: +1.904.363.8811 

yvww.atkinsglobal.con:'llnorthamerica 

Subject: Response to letter from R. Morgenweck to T. St Clair dated April19, 2012 

Dear Ralph: 

Attached is a letter of clarification from Dr. Chris Cla rk of Cornell University, documenting 
his current opinions regarding the Draft Environmenta l Impact Statement (DEI$) at Point 
Reyes National Seashore and the Drakes Bay Oyster Company (DBOC) operation. The gist 
of his response is that the new data made available by DBOC and ENVIRON during the DEIS 
comment period provide additional value to the impact assessment process and could 
usefully be included in the National Park Service's Final EIS. However Dr. Clark does 
mention that a full evaluation of these new data (and indeed the situation at Drakes Bay in 
general) would require new measurements and analys is over an extended period of t ime. 
As it s tands, Dr. Clark's original opinion regarding the conclusions he d rew of the current 
DEIS is unchanged. 

In Atkins ' opinion, the 'currently best available scientific in formation' has now been fully 
aired, and Dr. Clark's opinion is unchanged. If there were to be a much longer decision 
period, then a more detailed and comprehens ive analysis could be designed and carried 
out. However, absent such a p rolonged and potentially open-ended process, the currently 
available information is clear. It is also by no means certain that new resea rch and analysis 
would lead to new conclusions. Hence we feel that the currently available scientific 
information provides a framework for decision-making. 

Sincerely, 

Tom StClair 
Program Manager 



,-------------- ------
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ATKINS 
Letter from Ralph Morgenweck (DOl, Scientific Integrity Officer) to Dr. St. Clair on 19 
April2012: This letter listed three questions addressed to me in order to "clarify his (my) 
views on the DEIS acoustic chapter so that the National Parks Service (NPS) clearly 
understands his (my) suggestions for improving it. The three questions were: 

1. Please review the data provided by ENVIRON and provide your opinion as to 
whether the ENVIRON measurements provide sound and reasonable information 
regarding the acoustic environment at Drakes Bay including whether the 
information was collected using appropriate techniques and whether any additional 
information would benefit NPS in addressing the ENVIRON data in the Final EIS (e.g. 
measurement protocols, weather conditions, operating condition of equipment). 

2. Based solely on your interpretation of the scientific information related to acoustics 
are there different values andjor references for acoustic measurements (other than 
those in the DEIS) that appear credible and should be addressed in the final EIS? 

3. Does new attention on the sources of the data in Table 3.3, the ENVIRONS data, or 
any additional or different values of references for measurements identifi ed in 
response to question 2 alter your view of the DEIS chapter on acoustics? If so, what 
is your current assessment of the discussion of soundscapes in the DEIS? 

I therefore carefully reviewed the DE IS, my comments on the DEIS, and the materials I 
received on 19 April, 2012. After this review I answered the three questions from Ralph 
Morgenweck's 19 April 2012 letter. I have tried to make my answers strictly based on 
science and not include anything but my professional scientific opinions. The following a re 
my answers to the three questions. 
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ATKINS 
Question 1. 
Please review the data provided by ENVIRON and provide your opinion as to whether the 
ENVIRON measurements provide sound and reasonable information regarding the acoustic 
environment at Drakes Bay including whether the information was collected using 
appropriate techniques and whether any additional information would benefit NPS in 
addressing the ENVIRON data in the Final EIS (e.g. measurement protocols, weather 
conditions, operating condition of equipment). 

The Environ document (ED) provides some additional synthesis of measurements. Section 
H provided crit ical review of the DE IS but did not provide any data, while Appendix B 
provided additional noise data in the form of charts based on sound level measurements 
collected on 22 November 2011 using a certified B&K 2250 Type 1 SL meter. 

My simple answer to this question is that the ED information does provide some 
"reasonable information regarding the acoustic environment at Drakes Bay," that the data 
seem to have been collected "using appropriate techniques," and that both the DE IS and 
this ED could benefit from additional acoustic data as well as data interpretation. These 
additional ED noise level (in dBA) charts p rovide calibrated measurements of specific 
DBOC events relative to a distance of SO feet. The ED data charts represent measurements 
of very short snapshots of specific DBOC acoustic activity events. One could go through a 
litany of issues related to the physical conditions under which those measurements were 
taken (e.g., humidity, ground reflection) and the need for a w ider variety of data analyses to 
better address acoustic issues of spatia l and temporal and spectral variability, but relative 
to the tolerances under discussion here, these are important and usefu l charts. 

Neither the DEI$ or ED document provides a full evaluation of the acoustic dynamics in 
Drakes Bay relative to the noise generating activities of DBOC. The DEIS (Chapter 3, page 
202) refers to measurements collected in the Seashore in 2009 on a bluff on the eastern 
shore of Drakes Estero over the course of 30 days in July/ August of 2009," at a site "located 
approximately 2 miles from the onshore DBOC operations." These measurements were 
used to calculated Lso values for that s ite and time period. The context of these NPS 
measurements and those in the ED are very different, and cannot be effectively compared. 

The photographs in the appendix provided very useful visualizations of the DBOC 
operational contexts. 
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ATKINS 
Question 2 
Based solely on your interpretation of the scientific information related to acoustics are there 
different values and/or references for acoustic measurements (other than those in the DEIS) 
that appear credible and should be addressed in the final EIS? 

There are some additional DBOC noise level data that have become available s ince 
submission of the DE IS. These data were collected by ENVIRON International Corp and 
made available to me in their 9 December 2011 "Comments on the Drakes Bay Oyster 
Company Special Use Permit Environmental Impact Statement" document. These are 
credible data relative to the received noise levels of specific DBOC noise-generating 
activities at relatively close ranges. As such, they revise the noise level values as presented 
in the DEI$ Chapter 3, Table 3.3. These are the only additional data that I am aware of, 
which could inform the DEIS relative to the potential influence of DBOC generated noises 
on the Drakes Estero soundscape. 

If there were additional time and resources, the NPS andjor others could carry out 
additional analyses on existing data and/or conduct additional acoustic studies. Although 
such efforts to collect more data and conduct more analyses would like ly take severa l more 
years to complete, they would provide a quantitative mechanism by which to more fully 
assess the acoustic influences of DBOC operations on the Drakes Estero soundscape. 

Question 3 
Does new attention on the sources of the data in Table 3.3, the ENVIRONS data, or any 
additional or different values of references for measurements identified in response to 
question 2 alter your view of the DEIS chapter on acoustics? if so, what is your current 
assessment of the discussion of soundscapes in the DE IS? 

The additional ENVIRONS' data is appropriate and helpful in that it provides some actual 
noise level measurement data for specific DBOC noise-generating activities at close range. 
Some of those activity level values in the DEI$ Table 3.3 were not representative of actual 
DBOC noise-generating activities. 

As mentioned in my responses to question-2, above, the DEIS would benefit from a richer 
set of data and acoustic metrics by which to evaluate the con tributions of DBOC acoustic 
activities on the Park's phys icalsoundscape. This will involve the application of a sound 
transmission model as a function of environmental conditions, terrain, and distance 
between the source and a potential vis itor or wi ldlife. The dynamics of sound t ransmission 
are complex and site specific, and s ignificantly influence the level and quality of sound 
received by a listener. As discussed in the DE IS, the subjective perception of sound by 
humans and wildlife is highly contextual and cannot be predicted simply by an estimate or 
measure of receive sound level, and there are numerous scientific publications attesting to 
the th is subject. Therefore, relying on a richer set of empirically derived measurement data 
and sound transmission model is not by itself going to address the issue of a person's 
subjective experience in the Park. 
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ATKINS 
In conclusion, I still find the DE IS discussion regarding potential future impacts from 
human-caused noise-generating activities (Chapter 4) reasonable and appropriate. 
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T, Linda Martello, declare as follows: 

2 I. I am a Senior Scientist at ENViRON International Corporation, specializing in 

3 'cological risk assessment and marine mammal sciences (my CV is attached as Exhibit 1 to this 

4 ocument; a list of references cited in this Declaration is attached as Exhibit 2). The followi ng 

5 acts are based on my own personal knowledge and, if called as a witness, I could and would testify 

6 ompetently thereto. 

7 2. I earned my doctorate at University of California, Santa Cruz in 1999 in the field 

8 f environmental toxicology. My focus areas included marine mammal physiology and toxicology 

9 nd biochemical toxicology. 

10 3. I have reviewed the rebuttal declaration by Dr. Kurt Fristrup. ram providing the 

II ollowing response to that declaration based on my personal knowledge and professional expertise. 

12 4. There are two noise thresholds that were discussed in Dr. Abbott's original 

13 eclaration- fish and harbor seal physical inj ury threshold, and marine mammal behavioral 

14 isturbaoce threshold-for two oyster rack removal scenarios, a longer tenn removal scenario using 

15 BOC equipment, and a shortcr-tenn removal scenario using heavy equipment. Declaration of 

16 obert Abbott (Abbott Dec.) D. 48 ~~ 6, 10. The shorter-tenn removal scenario would potentially 

17 cnerate underwater noise of at least 184 dB )!Pa at Jm, and up to 192 dB. !d. at ~ I 0. The point 

18 at noise would be generated above an injury threshold was to illustrate the fact that noise 

19 ssociated with oyster rack removal operations will be significantly higher than typical noise 

20 enerated by DBOC operations, and are above the maximum thresholds established by NMFS for 

21 rotection offish and wildlife. 

22 5. Dr. f ristrup asserts that the "extended removal scenario will generate noise levels 

23 imilar to nonnal DBOC operations, but the noise will be present more often." Declaration of Dr. 

24 urt Fristrup (Fristrup Dec.) D. 64-314. This assertion is flawed as nonnal DBOC operations do 

25 ot involve the use of cbainsaws (or hydraulic cutters) and an electric hoist, and Dr. Fristrup does 

26 ot provide infonnation to back up his claim that the noise levels during removal operations will be 

27 imilar to nonnal operations. 

28 
STO~l. RIVES LLP 
AnoQitnAft..f<W 

S"rt OIEOO 

7J2S6197.3 009988().00878 

- I- MARTELLO REBUTTAL DEC. ISO MTN. 
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l 6. Dr. Fristrup does not acknowledge that prolonged exposure to increased ambient 

2 oise may lead to physiological and behavioral stress in fish and wildlife. Fristrup Dec. D. 64-3 ~ 

3 

4 7. Sound levels generated during removal operations would be in excess of 

5 nderwater noise generated from normal DBOC operations, and would occur for extended periods 

6 f time (at least 4 hours in a work day). Dr. Fristrup underestimates how harbor seals would react 

7 o these noise levels. He cites Southall eta!. (2007), who reported that harbor seals behavioral 

8 esponses below 140 dB include: (1) moderate changes in locomotion speed, direction and/or dive 

9 rolile, (2) no avoidance behavior, and (3) brief, minor shift in group distribution, and moderate 

10 · ssation or modification of vocal behavior. Ffistrup Dec. D. 64-3 'V 4. However, the potent ial 

II oise generated from removal would consistently exceed this level, and would extend beyond a 

12 nav ioral threshold fi·om the source for a minimum of292 m (Abbott Dec. D. 48 ~ 6) and would 

13 expected to extend much further than 292m for the higher levels of underwater noise estimated 

14 

15 

16 

17 

18 

19 

20 

21 

22 
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Abbott Dec. D. 48 ~ l 0). It should be noted that this is only tne estimate for underwater noise, and 

oes not include the potential disturbance from airborne noise. 

8. Dr. Fristrup acknowledges that exposure to continuous disturbance can result in 

abandonment by marine mammals and fish, but suggests that this would be "improbable" and 

indicates that even if abandonment occurred, marine mammals and fish would recolonize suitable 

habitat when prior anthropogenic activity bas ended. Fristrup Dec. D. 64-3 1 4. Tne fact remains 

that total abandonment of Drakes Estero by marine mammals and fish for any length of time 

would represent immediate, irreparable harrn with unknown consequences. It is exactly this 

immediate harm that should be avoided, unless absolutely necessary. 

9. Mr. Lunny estimates that removal activities using DBOC's resources would occur 

over a minimum of approximately 665 calendar days, which does not account for needing to stop 

or reduce work during sensit ive life stages (e.g., harbor seal pupping, anadromous fish migration, 

bird migration/breeding). Declaration of Kevin Lunny D. 38 ~ 61 . Assuming that NPS were to 

permit DBOC to employ addititlnal crews, Mr. Lunny has estimated that this work period could be 

shortened to occur over a minimum of approximately 167 calendar days, also not accounting for 
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l needing to stop or reduce work during sensitive life stages, or time associated with employing best 

2 management practices. Rebuttal Declaration of Kevin Lunny ~ 42-43. 

3 10. The Final Environmental Impact Statement did not contemplate disturbance for the 

4 length of time estimated by Mr. Lunny. Declaration of Barbara Goodyear Ex. 3 at Ill (estimating 

5 oyster rack removal to require "2 to 3 months"). Even if harbor seals recolonize following a shon 

6 cessation of activity, they are likely to abandon again once work has resumed. It is unknown what 

7 impacts would be associated with constant disturbance and recolonization of habitat, and whether 

8 

9 

10 

I I 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

there would be a point at which harbor seals would totally abandon the habitat. 

II. Large-scale projects can distress seals into abandoning a haul out site completely. 

Long-term, high levels of disturbance have led to permanent abandonment of haul-out sites at 

numerous sites including sites near the San Francisco Bay Bridge, as well as other San Francisco 

Bay sites (Fox 2008). In situations where disturbance may be frequent, but less tlueatening, seals 

have become habituated to humans and tolerate their presence to some degree. Hauled out seals at 

the Elkhorn Slough, near Moss Landing, California, swim close to kayakers and remain in place 

as pontoon tour boats pass their haul-outs (Fox 2008). 1be harbor seals in Drakes Estero are 

habituated to the daily activities of DBOC after many generations of exposure to the operation as 

evidenced by the robust population of harbor seals within the Estero (MMC 20li}.Uowever, the 

dramatic increase in activity required for removal of the DBOC structures would constitute a long 

term, high level disturbance. This kind of heightened disturbance can lead to increased 

physiological stress, altered haul-out behavior, and potentially, the complete abandonment of a 

haul-out site. 
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I declare under penalty of perjury under the laws of the United States and the State of 

2 alifomia that the foregoing is true and correct. 

3 

4 xecuted this 16th day ofJanuary, 2013 in Emeryville, California. 
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Linda B. Martello, PhD 

EDUCATION 

1999 PhD, Environmental Toxicol09y, University of California, Santa Cruz 

1993 BS, Biol09y, University of California, Santa Cruz 

EXPERIENCE 

Dr. Martello is a manager in the Ecol09ical Sciences Practice at ENVIRON. As an environmental 
toxicol09ist, Dr. Martello is responsible for project management and technical research involving 
the assessment of ecological impacts associated with chemical contamination of aquatic and 
terrestrial environments, and the toxicity of chemicals to marine mammals, fish and other aquatic 
organisms. Dr. Martello's expertise includes chemical acute and chronic toxicity thresholds to 
marine and freshwater organisms, establishing species-specific ecotoxicity benchmarks for 
chemicals and chemical mixtures, ecological risk assessment of persistent, bioaccumulative 
organic pollutants (e.g ., dioxins and PCBs) and metals (e.g ., chromium and mercury), chemical 
fingerprinting, chemical environmental fate, speciation of metals in aquatic systems, and food 
web modeling. Representative projects include the following: 

• Technical lead regard ing exposure of dolphins to PCBs and muniple stressors off the 
Georgia coast. Key tasks include developing sophisticated pharmacokinetic models to 
·understand dolphin uptake and elimination of PCBs, dolphin physiology/immunoiQ9y, 
dolphin foraging behavior and stress response, and PCB toxicology in marine mammals. 
This project included an in depth analysis of PCB toxicity and tissue residues among fish 
that are consumed by dolphins. 

• Confidential Site, US. Marine mammal team leader in the development of a web-based 
information management system that compiles, evaluates, and facilitates access to 
publicly available data, reports, articles, and geospatial information related to baseline 
information on marine mammals. This project required the interpretation of large amounts 
of data to ascertain patterns in distribution, abundance, behavior and life history 
information of key marine mammals within a large waterbody. 

• Elephant Seal PCB Transfer Study, Ano Nuevo, California. Biochemical toxicol09ical 
study of the transfer of PCBs from mother to pup in northern elephant seals and the 
impact of PC B-laden milk on the immune systems of nursing pups. 

• Primary ecol09ical risk assessor quantifying aquatic impacts of mercury and selenium 
from the San River Project's (SRP) Navajo Generating Stat ion (NGS) located in Page, 
Arizona. The atmospheric mercury and selenium emissions of the Navajo generat ing 
station and their fate and transport in the local environment, particularly in regard to their 
impact on nearby aquatic life, were evaluated. Mercury, methylmercury and selenium 
concentrations in soil, surface water, and sediment were compared to a variety of 
conservative ecol09ical benchmarks that represent conservative thresholds for adverse 
ecol09ical effects. Concentrations of these const ituents in the diets of piscivorous wildlife 
and fish tissue were modeled in order to assess potential risks to the ecol09ical 
community in the vicinity of the generating stat ion. 

• Project leader in the execution of an ecol09ical and human health risk assessment for the 
lower Hackensack River, N.J. The risk assessment included consideration of sediment 
dwelling invertebrates, forage and predatory fish, omnivorous and carnivorous birds, and 
recreational and subsistence anglers, in a manner consistent with technical approaches 
widely recognized by USEPA, United States Navy (US Navy), United States Army Corps 
of Engineers (USAGE), and state environmental agencies. Chemicals evaluated in the 
risk assessment focused on metals, but also included pesticides, polycyclic aromatic 
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Linda B. Martello, PhD 

hydrocarbons (PAHs), polychlorinated biphenyls (PCBs), and polychlorinated dibenzo-p­
dioxins and furans (PCDD/F). 

• Key technical advisor regarding the behavior of metals in sediments at a contaminated 
site in the Newark Bay/Hackensack River estuary (New Jersey, USA). Responsibilities 
include preparing technical briefing documents outlining the behavior of metals in anoxic 
sediments and the implications regarding risk to human and ecological receptors, 
comparative ecological risk assessment for fish and avian receptors, and evaluation of 
potential sources of sediment contamination. 

• Participated with a multi-firm team on an ecological risk assessment for a large marine 
terminal in the Patapsco River, BaHimore, Maryland. The ERA was designed to evaluate 
the potential ecological risks associated with exposure to chromium in the sediments and 
surface water in the Patapsco River. This ERA focuses on hexavalent chromium [Cr(VI)), 
trivalent chromium [Cr(lll)], and chrome ore processing residue (COPR) consmuents 
(aluminum, calcium, iron, magnesium, manganese. and vanadium). 

• Primary ecological risk assessor at a Hudson River Superfund Site contaminated with 
metals and organics. A complete baseline ecological risk assessment was conducted for 
the site to determine potential impacts to aquatic and terrestrial receptors. The BERA 
required the development of a sophisticated t issue uptake and food web model using 
equilibrium partitioning to estimate risks to wildlife. 

• Compiled and published two detailed reviews of the state-of-the-science concerning the 
ecotoxicological behavior of dioxins, PCBs, and PBDEs on aquatic organisms, with a 
particular focus on advancements during the past ten years in our understanding of 
exposure and effects in marine and freshwater fish, as well as residue levels in different 
species and food chain niches. 

• Primary ecological risk assessor for a 5 year ecological review conducted at Lawrence 
Livermore National Laboratories (LLNL), Livermore, CA. The screening-level ecological 
risk evaluation, including food web modeling, was conducted to assess potential 
ecological effects of chemicals detected in surface soil, subsurface soil, and surface 
water within LLNL Site 300. 

• Key ENVIRON team member for a Sediment Quality Triad (SQT) study consisting of 
chemical characterization in sediment, sediment toxicity and bioaccumulation testing, and 
benthic community assessments for the Lower Hackensack River, New Jersey. 
Chemistry data in sediment and porewater were evaluated based on the equilibrium 
partitioning approach and other published information to investigate the potential for 
chemical effects on benthic organisms and communities. Relationships were supported 
by laboratory toxicity and bioaccumulation experiments to characterize chemical effects 
and bioavailability. Benthic community resuns were evaluated using a regional, 
multimetric benthic index of biotic integrity and four heterogeneity indices. 

• Conducted a Sediment Quality Triad (SOT) study for the San Diego Bay Shipyard Site. 
The project consisted of implementing novel approaches to quantifying the relationship 
between sediment-associated chemicals and biological community quality through 
sediment chemical characterization, toxicity and benthic community assessments. 

• Development and implementat ion of a unique approach for performing a California DTSC 
Part B ecological seeping assessment at a 75-square mile petroleum reserve located in 
southern California USA. The ecological assessment is based on landscape ecology and 
the use of population indices to discern potential effects of active and historical petroleum 
exploration and production activities on endangered species and other sensitive 
receptors. 

• Preparation of a California DTSC Part B ecological scoping assessment at an 
approximately 1,000 acre former industrial site contaminated primarily with VOCs and 
perchlorate in soil and groundwater. The goals of the assessment involve identifying 
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Linda B. Martello, PhD 

species of potential concern, developing a conceptual site model, pathway and exposure 
assessments, and·characteriz ing risk to the appropriate receptors. 

• Compiled and evaluated data for the Lake Onondaga (New Vorl< USA) feasibility study 
pertaining to the impact of remediation on bioaccumulation and current and projected 
future mercury levels in fish tissue. 

• Performed a human health risk assessment to evaluate human exposure to lead 
associated with installation of engine bearings and to determine whether levels requiring 
warning under the provisions of California's Safe Drinking Water and Toxic Enforcement 
Act (Proposttion 65). The project included developing the exposure protocol for 
evaluating incidental ingestion and dermal exposure, conducting a trial exposure study, 
performing the quantitat ive exposure and risk assessment, and preparation of the 
complete project. 

• Preparation of a screening-level ecological risk assessment at a municipal landfill located 
in Ohio USA. Assessment tasks included identifying areas of ecological relevance, 
identifying threatened and endangered species, identifying chemicals of potential concern 
by comparison with ecological screening benchmarl<s, and characterizing ecological risk 
at the site. ResuHs were used to evaluate the need for interim corrective measures. 

• Participated in a baseline environmental and ecological assessment of the impact of 
dioxins and other chemicals on sediments and biota in Humboldt (Arcata) Bay (California 
USA). The assessment included preparation and implementation of a sediment and biota 
sampling and chemical testing work plan to understand current condttions, and evaluation 
of the potential impacts to the shellfish fishery in the bay. Results were used by the 
California Department of Health Services to determine that shel~ish from the bay were 
safe for human consumption. 

Prior to joining ENVIRON, Dr. Martello held the following positions: 

Project ScientistfToxicologist - EA Engineering, Science & Technology 

• Project consultant on CEQAINEPA issues for the City of San Francisco on the 
redevelopment and upgrade of the primary wastewater treatment plant in the city. 
Reviewed issues of water quality. hazardous materials and biology and prepared CEQA 
documentation . 

• Developed a worl< plan for the rehabilitation of a stream receiving significant amounts of 
sedimentary materials. Examined alternative mechanisms for controlling sedimentation 
rates and restoring stream habitats, proposed mitigation alternatives and options. 

• Assisted the CALF ED Bay Delta Program (California USA) w ith their ecosystem 
restoration proposals and projects. This included organizing and participating in the peer 
review process of project deliverables, making recommendations to CALF ED regarding 
monitoring needs for specif ic projects, reviewing draft and final monitoring plans and 
quality assurance project plans as well as reviewing proposals submitted during the 
proposal solicitation process. 

• Assisted in the completion of elements for the sanitary plan for the Contra Costa Water 
District (California USA) regarding a new reservoir in the Sacramento-San Joaquin OeHa 
water system. Reviewed data on contamination levels and potential sources at the 
reservoir. 

• Prepared and implemented a limtted physical and chemical testing program intended to 
support a Tier I waiver request to the San Francisco District Army Corps of Engineers on 
behalf of the TOSCO refinery (Benicia, California USA). The purpose was to provide 
corroborative evidence that the sediments at oil terminal piers were compri.sed of 
uncontaminated sands suitable for dredging and open water disposal Results were used 
by the Army Corps to approve the Tier 1 exemption waiver. 
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Linda B. Martello, PhD 

Sea Grant Fellow/Research Analyst- California State Coastal Commission 

• Evaluated historical water, sediment and tissue data for pollutant concentrations in 
watersheds that feed the Monterey Bay National Marine Sanctuary (MBNMS). Analyze 
data for trends in levels of nutrients, bacteria, heavy metals, pesticides and other organic 
chemical contaminants that could significantly affect the environmental qualtty of the 
MBNMS and its resources. Created a database illustrating this information that was used 
as a reference by regional and state regulatory agencies and presented information 
regarding the Sanctuary's water qual tty to agencies statewide. 

PROFESSIONAL AFFILIATIONS & ACTMTIES 

Society of Environmental Toxicology and Chemistry (SETAC), 1992 - present 

PROFESSIONAL APPOINTMENTS 

Battelle Third International Conference on Remediation of Contaminated Sediments Session 
Chair for the Session on ' Bioavailability Assessments' 

PUBLICATIONS & PRESENTATIONS 

Martello, l. B., Richard J. Wenning, Mary Sorensen. Important Considerations when Evaluating 
the Ecotoxicity of Speciated Metals in Sediments. (September 2004; Submitted to Battelle 
June 2005 Conference, Ballimore, Maryland) . 

Martello, L.B., Wenning R.J., Von Burg, A., Pekala, J., Leitman, P., Sorensen, M. Trace Metal 
Contamination in Hackensack River, Passaic River, and upper Newark Bay Sediments 
(August 2004; Submitted to SET AC November 2004 Conference, Portland. Oregon). 

Martello, LB., Wenning R.J., Von Burg, A., Pekala, J., Lettman, P., Sorensen, M. Pesticide 
Contamination in Hackensack River, Passaic River, and upper Newark Bay Sediments 
(August 2004; Submitted to SETAC November 2004 Conference, Portland, Oregon). 

Martello, LB., R.S. Tjeerdema, W.S. Smith, .J. Kauten, D.G. Crosby. Influence of salinity on the 
actions of pentachlorophenol in Haliotis as measured by 31P NMR spectroscopy, Aquat 
Toxicol. 41,229-250. 

Martello, LB., C.S. Friedman, R.S. Tjeerdema. 1999. The combined effects of 
pentachlorophenol and salinity stress on phagocytic and chemotactic ability in two species of 
abalone. Aquat. Toxicol. 49,213-225. 

Martello, LB. 1999. Ph.D. Dissertation, University of California, Santa Cruz, Department of 
Biology. The Combined Effects of Chemical and Natural Stressors on Phosphagen 
Concentrations and Nonspecific Immunity in Two Species of Abalone. 

Martello, LB., R.S. Tjeerdema, 1999. The combined effects of chemical and natural stressors on 
Chemiluminescence activity in two species of abalone. Aquatic Toxicol. (in press) 

Moore, D.W., Diener, D .. Anghera, M., Sorensen, M., Martello, L., Wenning, R.J.Weighing the 
Evidence: Delineation of Potential Sources of Toxicity Using Multiple Lines of Evidence 
(August 2004; Submitted to SETAC November 2004 Conference, Portland, Oregon). 

Sorensen, M., Wenning R.J., Martello, L.B., Von Burg. A., Pekala, J .. Lettman, P. Polycyclic 
aromatic Hydrocarbons Contamination in Hackensack River, Passaic River, and upper 
Newark Bay Sediments (August 2004; Submitted to SETAC November 2004 Conference, 
Portland, Oregon). 

Tjeerdema, R.S., W.S. Smith, L B. Martello, R.J. Kauten and D. G. Crosby, 1996. Interactions of 
chemical and natural stresses in the abalone (Haliotis rufescens) as measured by surface­
probe localized 31 P NMR. Mar. Environ. Res. 42. 369-374. 
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Wenning RJ. LB Martello. A Prusak. 2010. Dioxins. PCBs, and PBDEs in aquatic organisms. In: J 
Meador (ed). Contaminants in Wildlife. Second edition. Taylor & Francis, Philadelphia PA. (in 
press). 

Wenning RJ, LB Martello. 2008. Dioxin ecotoxicology. In: SE J0rgensen, BD Fath (ed). 
Ecotoxicology. Vol, 121 of EncycloPedia of Ecolooy. Elsevier, OXford UK. p. 921-930. 

Wenning R.J., Martello, LB., Von Burg, A .. Pekala, J., Leitman, P., Sorensen, M. Polychlorinated 
dibenz~ioxin, luran and biphenyl Contamination in Hackensack River, Passaic River, and 
upper Newark Bay Sediments (August 2004; Submitted to SETAC November 2004 
Conferenoe, Portland, Oregon). 
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I, Laura Moran, declare as follows : 

2 I. I have over 26 years of experience dealing with coastal development proj ects in 

3 the United States; 18 years in California with an emphasis on the San Francisco Bay Area. I am a 

4 wetlands and penn itting specialist and Senior Biologist with Environ International Corporation. I 

5 routinely direct, manage, and conduct a broad range of multi-agency pennitting activ it ies 

6 including, wetland delineation and resource studies, biological resource inventories, special -status 

7 species surveys, environmental impact assessments, and create enviromnental monitoring plans for 

8 mitigation and construction projects for a variety of public and private sector clients throughout 

9 Cal ifornia. Further details of my experience can be found in my CV provided in Exhibit I. The 

10 ·following facts are based on my own personal knowledge and, if called as a witness, I could and 

II would testify competently thereto. 

12 2. 1 have reviewed the de.claration Mr. Brannon Ketcham. I am providing the 

13 ollowing response to those declarations based on my personal knowledge and professional 

14 xpertise. 

15 3. Mr. Ketcham does not dispute that there are work window restrictions that need to 

16 be adhered to in order to avoid impacts to special status species that are known to occur and/or 

17 have the potential to occur based on suitable habitat in the immediate vicinity of DBOC. 

18 Declaration of Brannon Ketcham (Ketcham Dec.) D. 64-2 ~ 29. 

19 4. Mr. Ketcham asserts that "activities associated with rack removal activities would 

20 not affect any bird nests as all racks are flooded completely on a daily basis." Ketcham Dec. D. 

21 64-2 ,130. Mr. Ketcham's statement demonstrates his unfamiliarity with the Migratory Bird 

22 Treaty Act (MBTA) and the habits of nesting birds in Drakes Estero. Any activity (e.g. increased 

23 noise and vibration) that could cause nest abandonment by birds nesting in nearby saltmarsh and 

24 shoreline habitats is considered a "take" under the MBT A and is unlawful. Identification of 

25 nesting birds, nest locations and c.oordination of appropriate buffer zones with the California 

26 Department ofFish and Wi ldl ife (CDFW - formerly CDFG) and/or the United States Fish and 

27 Wi ldlife Service (USFWS) is required for any work that would take place during the nesting 

28 period of February I through August 3 1. It appears that Mr. Ketcham misinterpreted the intent of 
S1'0£t.. RIVi:S LLP 
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the MBTA and also the nature of land based disturbance that dismantling of the DBOC operation 

2 will cause and/or its impacts on nearby nesting habitat. 

3 5. Mr. Ketcham does not dispute that significant the time, effort, or requirements for 

4 obtaining permits necessary to perform activities associated with the aquaculture facility removal. 

5 Compare Declaration of Laura Moran (Moran Dec.) D. 35 ~~ 4-17 with Ketcham Dec. D. 64-2 ~ 

6 32. 

7 6. Mr. Ketcham implies that DBOC should have applied for permits to remove 

8 onshore and offshore aquaculture infrastructure prior to November 30, 2012. Ketcham Dec. D. 

9 64-2 ~ 32. Considering the fact that the Secretary of the interior did not issue his decision to deny 

10 DBOC's request for a Special Use Permit (SUP) until November 29, 2012, I do not consider 

II DBOC's failure to submit permit applications the very next day to be a delay for at least four 

12 reasons. First, determining permitting requirements and preparing permit applications is a time-

13 intensive process, which will take much longer than a single day for DBOC's operations, wh ich 

14 may trigger permitting requirements with a multitude of federal, state, and local agencies. Moran 

15 Dec. D. 35 ~~ 5-15. Second, inter-agency coordination between federal, state, and local regulatory 

16 agencies-even prior to submission of formal permit applications- is very time intensive. Moran 

17 Dec. D. 35 , 17. Third, in my experience, regulatory agencies do not engage in processing permit 

18 applications for hypothetical scenarios (i .e., prior to Secretary Salazar's decision ofNovember 29, 

19 2012) due to their limited resources. Finally, in my opinion, it is unreasonable for Mr. Ketcham to 

20 expect DBOC to seek regulatory permits required for a removal action while they were waiting to 

21 see if they would be granted a 10 year SUP extension. 

22 7. Mr. Ketcham does not dispute that DBOC may need to acquire permits to avoid 

23 impacts to special status species, that work window restrictions may apply, or the time and effort 

24 required to obtain permits. Ketcham Dec. D. 64-2, 32. Accordingly, Mr. Ketcham's declaration 

25 must be considered an admission that it would be impossible for DOBC to perform the removal 

26 activities required by the National Park Service by February 28, 2013. 

27 8. Mr. Ketcham states that CDFG (now CDFW), NMFS, USACE, and USEPA were 

28 cooperating agencies listed in the FEIS and that these agencies are aware of and prepared to 
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ATfOR~tY!lAT LAW 

$ At>! OUlOO 

73237064.3 0099880·00878 

-2- MORAN REBUTIAL DEC. FOR PRELIM. 
INJ., 12-CV-06 134 YGR 



Case4:12-cv-06134-YGR Document81-2 Filed01/16/13 Page5 of 9 

address related pe1mitting required for the dismantling of the DBOC operation. Ketcham Dec. D. 

2 64-2 ~ 32. Mr. Ketcham admits that regulatory permitting and agency coordination is required for 

3 the DBOC operation removal, and that since DBOC could not have initiated permitting 

4 coordination prior to the Government's decision on November 29, 2013, it is impossible for 

5 DBOC to obtain the necessary permits within the timeframe mandated by the Government. 

6 9. Mr. Ketcham admits that there are potential immediate impacts to special status 

7 species due to the DBOC removal activities. Ketcham Dec. D. 64-2 ~ 33 (central California coast 

8 Coho salmon; central California coast steelhead). Therefore, any removal activities that may 

9 affect these special status species w ill require regulatory agency permitting and coordination, in 

l 0 addition to development of mitigation measures to be implemented during the removal process, 

11 including the CDFW, USFWS, and NMFS. Moran Dec. D. 35 ~~ 5-15. 

12 10. The oyster rack removal process also will likely be lim ited by work window 

13 restrictions associated w ith these special status species, which occurs between June 15 and 

14 October 15 for central California coast steelhead and central California Coast Coho salmon. 

15 Accordingly, when combined with the harbor seal pupping season closure between March I to 

16 June 30 (see Ketcham Dec. D. 64-2 ~ 29, stating that rack removal should be done outside the 

17 harbor seal pupping season), the apparent work window for offshore oyster rack removal activities 

18 is a 136 day period between October 15 and February 28. This does not include potential nesting 

19 bird issues that may be encountered during the month of February. Finally, in my opinion, 

20 potential take of one or more of these listed species cannot be considered a "short term minor 

2 1 adverse" impact, as suggested by Mr. Ketcham, nor would it be viewed so by the regulatory 

22 agencies who protect these species. 

23 II. Mr. Ketcham identifies that there will be immediate adverse impacts to eel grass 

24 beds growing in and around the DBOC oyster racks during the dismantling process, regardless of 

25 the remova l process employed for the rack removal. Ketcham Dec. D. 64-2 ~ 34. These impacts 

26 are regulated and, therefore, agency coordination and permitting will be necessary with [CDFW, 

27 USFWS, NMFS, USACE and potentially others. Moran Dec. D. 35 ~~ 5-15. Furthermore, as 

28 
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described in the Rebuttal Declaration of Scott Luchessa ~'i/12- 17, the implementation of best 

2 management practices like silt curtains may have an adverse impact on eelgrass. 

3 

4 

5 

6 

7 

8 

9 

10 

II 
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16 
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I declare under penalty of perjury under the laws of the United States and the State of 

2 nlifornia that the foregoing is true and correct. 

3 ·xecuted this 15 day of January, 2013 in Novato. California. 
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EXPERTISE 
Regvlolory Permitting 

NEPA/CEQA Tochnicol 
Repotring and lmpocr 
Anolysis 

Werlor:d Dctineclioo 

Hobirot Mlnogort.ent, 
Resrotorion, M rigotion ond 
Monitoring Plans 

Environmen!ol Permining 

Siologiool Asscssmet\ls ond 
Sose!ioo SIVdi~$ 

CREDENTIALS 
SSWMUP Dogree 
Program, Crty University of 
New York 

BS Biology, St. lowrence 
UnWcrsity 

Hcbitot EvoluoliOt'l 
Procedure IHEPI 
Certilic;oHon, US Fi,h and 
WildiHe Service, Anchorage 
Abska 

Wetland Dclincolion 
Certifi001ion, Rutgers 
UniYOfSity 

Wetland Resto;otion, 

Enhor.oorrcenr ond 
Consti'VCI'ion. En-...ironrr.entol 
Conc::em, St. Mic:hoels, N() 

Sociery ol We!lcrd 
SdentiMs 

Associolion of Eovironmentol 
Professionals 

Cofifomio Nc·ive Plont 
Soacry, J\o\:lrin ChopleJ" 

Hazardous Mo!eriol 

Hondt·ng Trolning 

CERT, American Red Cro" 
Firs! Aid and CPR 

NAUI Open Worcr Scvbo 
Certificotton 

••••• 

Laura Moran 

Sr. Manager/Sr. Biologist 

Lauro Melon i• o Senior Biologi•l and Manager al ENVIRON, wilh over 26 years of environmeniOI 
coruufling experience in beth biology and projecl managemenl. Ms. Mo10n he• direcled, managed, 

and conducted o brood range ol mufli-ogency permilling oclivilies including wedand delineation and 

tesource studies, biclogiccl resource inventories, special-s!olus species surveys, environmental impact 

analyses, and environmental monitoring plans for mitigolion and construction projects for a variety of 

public and fXivole seciOf' dienls on both lhe eosl and west coosts. M.s. Moron has a thOlough 
vnd<>rsranding of CEQA and NEPA, bolh slole and fecle<al endang01ed species acls, and slalc and 

federal fegvlotions and permits involving biological and wo!er resources. She hos worked on o 
wide variety of complex, mulli-jurisdldionol and environmenJol compliance projecJs, involving EIR 
end EIS compliance documenkllion as well as muhi-ogency oon.suholion, repotling and permit 

opplieotion preporolion for proiects in the eoslern and western Uniled Slo1es. M$. Moron mointo!ns 

on excellent rapport w ith stat& and federal resovrce ogencies. Her professional specially includes 

multip!& aspects of envitonmenlol s!udle·s ohd OJ"(llyses, wellond delineation, resbralion and 

mitigot;on design in supporl of environmental compliance and permitting. 

EXPERIENCE HIGHUGHTS 

• Cvrren!ly providing lechnicol and slrolegic gvidonae for biological and hydrological rewurces 

componen~ of joint CEOA/NEPA environmenlol review ond rogulolory permilling f01 a green 
'.VOSie to energy biofvets project in soothem California . Ptajecl lobe bcoted on inert landfill ond 

ocliw> •and and gravel qvorry regula led under $MARA. Pe<mimng lecd for conficfenlial privole 

clienl currenily seeking qvolifiaarion for a fed01ol U.S. Deporlm&nl of Energy IUSDOE) loon 
gvorantee that requires NEPA compliance. 

• Currenily managing odaplalion porlion of rhe Climale Miligolion and Adaplolion Pion (CMAP) for 

the Pon of Son Diego. Proiecl invalv&s exlensive onolysis ollond uses within Poo ;urisdiction 

relative to seo ~I ri&e and OJher potenliol impocJs ossocio!ed w ith dimo:e chon.ge. An initial 

vulne<obilily assessmenl is underway Ia idenrify high risk areas. The CMAP will be appended Ia 

lhe Pari's Mo""' Pion and will be used 10 guide the CEOA and NEPA process far fulvre Pori 

projects. 

• Currendy managing preporotion of tegulotory agency permil applic'Ofions to US Almy Corps of 
Engineers IUSACO E), Cclifom:a Deporlmenl of Fish and Game (COFG), US fi•h and W ildlife 
Service, Regional Woler Oualily Con~ol Board (RWOCB), California CooSial Commission 

(CCC). and San Francisco Bay Consooolion and Development Commi.,ion (SFBCDC(. Muhiple 
projects. 

• Reaenlfy monaged p<eporarion of bialogitcl portions of PES in suppotl of a federal Tiger II Gronl 
Application submittol by the Son Francisco Redevelopment Agency for the infrostruc;fure portions of 

the lv\ission Boy Development o reo. Project implemenbtion will likely tequife o Minimollmpoct 

NES in support of o Cohrons Cotegorico1 Exemption determination. fv\oncging N EPA 

compliance, BDCD and CCC aaordina•ian. The Mi,.ion Bay Developmenl projecl i• rhe lorgosl 
project currently underway in the City of Son Francisco. 

• Recenlly compleled bialogiccl a"'"'"\Oill for Soclian 7, walland delineation and regulolory 

agency permilting for several segmen~ of the flood conlrol ahanr.el desiiiOtioo and improvemenl 
projects ill Hoywo(d, Union Cily, ond ftemom, CA. The Rood control projects involve levee 

recons!ruction/oons.lruction, channel desillotion ond bonk siobiliz.olion, dredging, ond de-sihotion 
bosin moinsenonoo. Future losks include a syslemwide mo1sh enhancement plan. The flood 
control prefects ore port of 1he South Boy Soh Pond Resbrotion Project Koy biological issves 

indude ft&shwote• ond tidal wetlands, multiple special sto:us species, weslern rx>nd b.Jr~e. pallid 
boi, "eelhood ond Chinook salmon. 

EN VIRON 
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I I, Richard Steffel, declare as follows: 

2 I. I am a Principal at ENVIRON International Corporation, specializing in 

3 nvironmental impact assessments related to air quality and environmental noise. The following 

4 acts are based on my own personal knowledge and, if called as a witness, 1 could and would testify 

5 

6 

mpetently thereto. 

2. I have a BA in Anthropology from Georgia State University (1975) and an MS in 

7 nvironmental Studies from the University of Montana ( 1981 ). I have more than 30 years of 

8 xperience conducting air quality and/or environmental noise impact and mitigation assessments. 

9 my CV is attached as Exhibit I to this document; a list of references cited in this Declaration is 

I 0 ttached as Exhibit 2). 

II 3. 1 have reviewed the declarations of Dr. Kurt Fristrup and Mr. Brannon Ketcham 

12 submitted by the Defendants, which purport to respond to issues regarding air-borne noise levels 

13 associated with removal of the oyster racks. I offer the following responses to their statements and 

14 representations of the issues. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

4. Dr. Fristrup acknowledges that "the accelerated removal scenario involving heavy 

equipment ... will generate higher noise levels [than the Lunny-proposed removal process]." 

Declaration of Dr. Kurt M. Fristrup (Fristrup Dec.) D. 64-3 ~ 4. But he does not address or respond 

to the issue of the greater extent of the noise impact "footprint" that these higher levels of noise 

would cause, nor does he even comment on the noise impacts or to the fact that "any kayakers, 

hikers, or birds and mammals within about 10,000 feet of the rack removal operation would be 

subjected to airborne noise levels higher than the 40-42 dBA {Leq) average existing daytime 

background sound levels." Declaration of Richard Steffel (Steffel Dec.) D. 37 ~ 10. Dr. Fristrup 

does, however, acknowledge that these levels "will plausibly, but temporarily, change the 

distribution and behavior of animals in Drakes Estero." Fristrup Dec. D. 64-3 ~ 4. Thus, Dr. 

Fristrup agrees noise generated by the equipment required to remove the DBOC oyster racks will 

be substantial, and that this noise will cause major impacts on the harbor seals in terms of 

disturbance and displacement. 

STOEL ftWIS LLP STEPFEL DEC. ISO REPLY ISO MOTION 
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5. Dr. Fristrup asserts that ENVIRON "did not adequately describe the measurement 

2 conditions or the operating status of the DBOC equipment to comply with common engineering 

3 practice and the requirements of relevant national and international standards" when it provided 

4 comments on the Draft Environmental Impact Statement (DEIS) in 20 11 . fristrup Dec. D. 64-3, 

5 5. Dr. Fristrup fails to acknowledge the following: (I) the ENVIRON sound level measurements 

6 were not intended to comprise absolutely definitive representations of DBOC sound sources, but 

7 were instead used in ENVIRON comments to prove that DEIS noise levels for DBOC equipment 

8 were grossly overstated; (2) NPS rules and policies make it the NPS's responsibility to take 

9 representative measurements for consideration in the noise impact assessment; (3) that after 

I 0 providing direct measurement data disproving overstated source sound level used in the DEJS, 

I I ENVIRON comments on the DElS suggested that NPS use the period between the DElS and the 

12 FEIS to take their own measurements of said equipment, and (4) that the outside peer reviewer for 

13 the DEIS concluded that the ENVIRON measurements represented new, actual, informative sound 

14 level data regarding the equipment used by DBOC. Rebuttal Declaration of Kevin Lunny Ex. 8. 

15 6. Dr. Fristrup also fai ls to explain why, when he must have known the DBOC 

16 equipment noise data were critical to the assessment of potential impacts from DBOC operations, 

17 NPS never took the simple step of tak ing direct measurements instead of relying on truly 

18 unrepresentative industrial noise sources to represent these few, discrete, and easily measureable 

19 DBOC sources. In fact, there has never been any explanation of this failure of the NPS to carry out 

20 its clear responsibility to use the best data available, and Dr. Fristrup carri es on with this approach 

21 in his declaration. 

22 7. Dr. Fristrup indicates ENVIRON direct measurement data of DBOC noise sources 

23 "were substantially lower than levels reported by other authoritative reports." Fristrup Dec. D. 64-

24 3 ~ 5. I am unaware of any "authoritative reports" regarding the noise generation profi le of DBOC 

25 equipment beyond the ENVIRON report, which I previously described above. Dr. Fristrup's 

26 statement ignores the fact that the reports he cites were considering unrepresentative, much larger, 

27 much louder industrially-sized equipment (e.g., a metal cement mixer filled with rock and gravel 

28 to represent a plastic cylinder being turned by a low-power electric motor, and a 70-hp jet ski to 
ST0£1.. RtVES LLP 
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represent a 20-hp skiff). Although NPS had plenty of time and clearly more than adequate 

2 resources to take their own definitive sound level measurements of the equipment in question, they 

3 did not. Instead they chose to criticize the only direct measurements of the subject equipment 

4 without asking for additional clarifying information or ever explaining what they perceive the 

5 problem to be with these measurements. This is, I believe, a smokescreen to conjure up uncertainty 

6 where none exists, and in the absence of any alternative explanation, I am forced to conclude that 

7 NPS and Dr. Fristrup's decision not to take direct source noise measurements may have been 

8 based on the knowledge that using acn1al representations of DBOC noise sources would not have 

9 supported their preconceived (but still unproven) determination that these sources are causing a 

l 0 major noise impact on the soundscape of Drakes Estero. 

II 8. Dr. Fristmp writes, "NPS was able to extract estimates of the noise generated by 

12 DBOC motorboats" and that "[these] estimates were inconsistent with the El\'VIRON 

13 measurements, and consistent with the measurements reported elsewhere." Fristrup Dec. D. 64-3 

14 5. These statements have been completely discredited by an ENVIRON report submitted to 

15 Secretary Salazar on November27, 2012, which proved NPS was absolutely not able to develop 

16 credible estimates of boat noise levels or that their estimates were in any way representative of 

17 actual DBOC boat noise levels. Waterman Dec. D. 43 Ex. 3, ENVIRON Report at 7, Attachment 1 

18 thereto at 15-19. Contrary to the claim repeated here by Or. Fristrup that NPS was able to 

19 "unambiguously" detect and characterize the noise generated by OBOC motorboats from 

20 recordings from a remote microphone along the banks of Drakes Estero taken in summer 2009 and 

21 winter 2010, Or. Goodman's analysis of the collected data showed that the NPS analysis contained 

22 "so many false positives ... and false negatives . .. that all of the boat noise data presented in 

23 FEIS Appendix I lack scienti fic validity." /d., ENVIRON Report at 7. No one at NPS, including 

24 Dr. Fristrup, has responded to tbis detailed critique of the soundscape section of the FEIS, and 

25 without some explanation of how these fatally flawed data are actually of any use, repeating the 

26 false claim to suggest that NPS bas used this information to prove its case is, at best, disingenuous. 

27 9. Dr. fristrup states that in spite of the NPS uncertainty regarding the validity of the 

28 ENVIRON sound level measurements of DBOC equipment they nonetheless "retained the 
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ENVIRON values for the FE IS analysis to reveal the range of spatial impacts that would occur 

2 under different assumptions for equipment noise levels." Fristrup Dec. D. 64-3, 5. This suggested 

3 largesse by NPS obscures the false dichotomy represented by this approach that insinuated both 

4 greater uncertainty and an unrealistically large range of possible equipment noise levels than 

5 actually exist. This artificial complexity could have been completely avoided by direct 

6 measurements of DBOC equipment noise, but NPS never took this simple step. I have come to 

7 believe this approach was intentionally selected to serve the NPS agenda of suggesting a much 

8 larger potential for noise impacts than actually exists. 

9 10. Dr. Fristrup notes that ENVIRON has commented several times regarding NPS 

I 0 use of selected noise metrics to provide an indicator of noise impacts and the application of 

II incomplete and misrepresentative data to characterize existing conditions in the study area. 

12 Fristrup Dec. D. 64-3, 6. Jn the original analysis reported in the DEIS the NPS applied a 

13 heretofore unknown noise metric they called "lowest daily ambient level" along with the median 

14 {L50) metric from a single measurement location to represent existing ambient noise levels 

15 throughout the study area. The L90 was not ment ioned, defined, or applied in the DEIS. 

16 II. In the FEIS, NPS switched to using the L90 metric (and the Lso) as indicators of 

17 existing conditions, and used the L90 as the reference point for assessing impacts. Dr. Fristrup 

18 claims use of the L90 "conforms to a practice suggested by American Standards InstituteS 12.9 

19 Part 1." Fristrup Dec. D. 64-3,6. 

20 12. While the L90 is tangentially defined by the cited ANSI standard (i.e., as a "time-

21 above" metric and as a potential metric for describing "residual sound"), this ANSI standard does 

22 not suggest applying the L90 to assess impacts of transient sources such as those represented by 

23 DBOC equipment and, especially, the DBOC boats. And even if this standard could be construed 

24 to suggest such comparisons, the overly simplistic noise calculations performed by NPS to 

25 estimate sound levels at distance from DBOC sources wou ld not be sufficient to make credible 

26 determinations regarding the actual potential for impacts. (See further discussion of model ing 

27 under paragraph 17, below.) 

28 
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]3. ENVIRON comments on the DEIS and FEIS suggested using the equivalent sound 

2 level (lcq) as the best metric for comparing levels and for discerning the potential for adverse 

3 effects on people. This approach was confmned by the National Research Council of the National 

4 Academy of Sciences (NAS) in the their review of the NPS DEIS in which they stated, "[an] Leq 

5 measurement gives a more representative value because it accounts for duration, although it tends 

6 to overestimate noise in quiet environments because it is sensitive to high amplitude transients . 

7 Alternatively, characterizing the variability of sound could also be accomplished using several 

8 percentiles (e.g., L9o, Lso, Ls). Volpe (201 I) reports both Lso and Leq values, which differ by up to 

9 6 dBA, a difference large enough to affect the estimated levels of impact of the alternatives which 

10 compare ambient sound levels for equipment similar to those used by DBOC. Assessment of the 

II natural variability of the Drakes Estero soundscapes is essential for providing the proper context in 

12 which to analyze the influence of DBOC activities on the soundscapes." Lunny Dec. D. 40 Ex. II 

13 at37. 

14 14. ln support of using the L90 metric, Dr. Fristrup claims that, ·'NPS policy focuses 

15 on the sustained capacity of the environment to mask sounds." Fristrup Dec. D. 64-3 6. Be that 

16 as it may, this approach was not part of the impact criteria defined in the Draft and Final EIS, and 

17 such comparisons did not comprise the "major" noise impact determination reported in the FEIS. 

18 These ·'impact" criteria were based on the levels and durations of DBOC noise compared with an 

19 estimated existing background level and an amount of time DBOC sources exceeded the 

20 background in the DEIS. Findings of"major" impacts based on these criteria were questioned in 

21 the NAS review of the DEIS, and/or for "minor'' and "moderate" impacts in the FEIS, which 

22 found a high degree of uncertainty associated with stated soundscape impact findings of the DEIS 

23 and stated that alternatively, the noise impacts of the continued DBOC operations could be 

24 "moderate to minor." Lunny Dec. D. 40 Ex. II at 50. This review may have contributed to the 

25 NPS decision to change noise impact metrics - so as io make their goal of find ing major impacts 

26 achievable. 

27 15. Dr. Fristrup claims that, "Although the noise analysis in the FEIS contains 

28 considerable detail, its findings are fairly simple to express. DBOC airborne noise sources range 
STOl L. RIVlS LLJ, 
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from 60-80 dBA, loud enough to interfere with conversation more than 50 feet from the noise 

3 

4 

5 

6 

7 

8 

9 

10 

II 

2 source." Fristrup Dec. D. 64-3 6. Neither of these statements is accurate, and both are 

misleading. The statement regarding DBOC noise levels is an unsubstantiated assertion not 

supported by any direct measurement data collected by NPS. Direct measurements by ENVIRON 

of the specific DBOC equipment in question suggest this characterization is a gross overstatement 

of actual equipment noise levels. No measured DBOC equipment noise levels even approached the 

80-dBA upper end of this supposed range (i.e., the very loudest source reached 70 dB A Leq), and 

several were less than the low-end of this stated range. In addition, the loudest DBOC sources arc 

more than 50 feet from the water (where curious kayakers might possibly be exposed) and/or, 

DBOC could easily employ mitigation measures that would substantially reduce no ise 

transmission from their equipment. But such mitigation measures were never even mentioned, 
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much less considered by the FEIS. Waterman Dec. D. 43 Ex. 3, ENVIRON Report at 7. 

Consequently, DBOC equipment noise level already are, or could be reduced to levels where they 

would not interfere with the conversation of park visitors, or there would be no people near 

enough this equipment for conversation to be disrupted. Consequently, noise from this equipment 

would not represent an impact as defined in the FElS. I therefore believe Dr. Fristrup's statements 

here are nothing more than another smokescreen to obscure both the immediate issue at hand and 

the even larger question of the accuracy and utility of the entire noise impact assessment prepared 

byNPS. 

I 6. Dr. Fristrup writes, "Background sound levels in Drakes Estero are about 26 dBA, 

nearly an order of magnitude lower than the quiet background recommended for primary school 

classrooms or bedrooms (35 dBA)." Fristrup Dec. D. 64-3 ~ 7. This comparison in spurious. The 

measured L90 sound level (which was exceeded by other sound levels 90% of the time) during one 

month at one location was 26 dBA, but this level is neither representative of true existing levels, 

nor is there any evidence that it is representative of levels at other locations throughout Drakes 

Estero. This point was raised in ENVIRON comments on the DEIS, and clearly substantiated in 

the NAS review of the DEIS which said, "An essential feature of a soundscape is the variation 

over space and time. However, the environmental sound levels presented within the DE!S were 
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based on measurements taken from a single location (on a bluff above Drakes Estero) over 30 days 

2 in late summer. This does not accurately represent the temporal or spatial variability of the project 

3 area. Using data from a single month misses variability due to seasonal weather and wind patterns. 

4 At the same time, limiting measurements to a single location cannot capture gradients in sound 

5 levels with distance from the source. Propagation characteristics are complex in coastal regions 

6 and extrapolating a single set of measurements to an area as large as Drakes Estero does not 

7 capture this complexity or variability." Lunny Dec. D. 40 Ex. II at 37. In addition, Dr. Fristrup's 

8 comparison to a recommended classroom or bedroom background level of 35 dBA is, at best, 

9 misleading, because the recommended levels for such receiving locations are typically based on 

I 0 the Lcq metric and not the L90 NPS is attempting to use to represent existing background 

II conditions in the Drakes Estero. So again, Dr. Fristrup is only serving to confuse and not clarify 

12 the issues at hand. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

17. Dr. Fristrup writes, "Industrial noise sources - like DBOC equipment - have huge 

spatial footprints in quiet natural environments." Fristrup Dec. D. 64-3 7. This is an 

unsubstantiated, grossly exaggerated, misleading statement. The NPS has no evidence supporting 

the contention that DBOC noise sources are similar to what would typically be regarded as 

" industrial" sources, and simply saying it does not make it so. NPS has taken no direct 

measurements of this equipment and has instead relied on unrepresentative estimates of much 

larger and louder noise sources to overstate noise from these sources. The only direct 

measurements of these noise sources by ENVIRON indicate they are relatively minor sources that 

do not rise to the level of what would typically be considered an "industrial" source. But using 

inflated source values, NPS performed very simplistic calculations that they then construe to 

grossly overstate both the levels and durations of noise events. ENVIRON strongly suggested 

replacing this simplistic approach by performing actual noise modeling using correct 

representations of the noise sources in its comments on the DElS. Waterman Dec. D. 43 Ex. 3 at 3. 

NAS suggested a similar approach based on their review of the DEIS, saying, "There are many 

propagation models available to model sound from a source to a receiver. The DEIS provides 

sound levels from motorboats and associated consequences. The committee assumes simple 
S'roEL-RIVES LLP STEFFEL DEC. ISO REPLY ISO MOTION 
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spherical spreading was used for these calculations, as this method was used elsewhere in the 

2 DEIS. Simple spherical spreading is often not the most accurate model to use. In addition, 

3 consequences for communication disruption within 50 feet of a source would on ly realistically 

4 impact DBOC staff near the source. Kayakers or park visitors wou ld be unlikely to spend time in 

5 such close proximity to DBOC activities and sources. It would be more accurate to show 

6 propagation model results from sources in different places around the area of DBOC operations to 

7 more accurately illustrate propagation between sources and potential receivers." Lunny Dec. D. 40 

8 Ex. II at 38. But NPS ignored these suggestions and maintained their simplistic and grossly 

9 exaggerated estimates of DBOC noise. I disagree with this approach and with the conclusions they 

I 0 reached using it. 

I I 18. Mr. Ketcham does not respond to the issue of potential noise impacts from the 

12 oyster rack removal process in the discussion of soundscape in his declaration. Ketcham Dec. D. 

13 64-2 ~ 38. Instead, he attempts to refute the discussion in my and Dr. Corey Goodman's comments 

14 on the FEIS regarding the NPS's misus~ of their own noise impact criteria, which are based on 

15 defined amounts of time that sources of interest exceed background levels. Mr. Ketcham asserts 

16 that we misunderstood the impact criteria in saying that noise impacts must be assessed based on 

17 noise received at a single location instead of being considered based on noise emitted into the 

I 8 project study area as a whole. I disagree with his assertion because it makes no sense for NPS to 

I 9 argue that noise causes impacts due to potential interference with normal conversation, while at 

20 the same time saying the impact determination can be based on noise emitted anywhere within the 

2 I Drakes Estero. For noise to have the potential to cause an impact at all, it must first be perceived 

22 by a receiver. If either the noise emitting source or the noise receiver is moving during the noise 

23 event, or if the source and receiver are separated by great distance, the amount of noise received 

24 and the potential impact of that noise will be very different than if the source and receiver are close 

25 enough for the noise to interfere with conversation during the entirety of the noise event. 

26 19. The noise impact criteria to be applied in this assessment were redefmed in the 

27 FEIS as follows: 

28 
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Intensity definitions for noise levels are rendered in tenns of speech interference in order to 

2 interpret decibel values in relation to familiar, everyday experiences for park visitors and 

3 public stakeholders .... Intensity definitions based on function consequences to human 

4 communication also serve as reasonable proxies for the magnitude of human-caused noise 

5 inference with animal behavior. 

6 For short-tenn impacts, percentages are based on the percentage of time during a year 

7 (taking into consideration 24 hours a day) that human-made noise impacts the ambient 

8 soundscape. For long-tenn impacts, percentages are based on the percentage of time during 

9 the 10-year SUP tenn (taking into consideration 24 hours a day) that human-made noise 

I 0 impacts the ambient soundscape .... 

I I [Soundscape impacts are defined as follows] 

12 Negligible: The impact is not detectable or measurable. 

I 3 Minor: Human-caused noise wou ld be at a level (less than 35 dBA) that enables nonnal 

14 voice conversation at distances exceeding 32 feet, and/or the natural soundscape is 

I 5 interfered with less than 5 percent of the time. 

16 Moderate: Human-caused noise would be at a level that enables nonnal voice 

17 conversation at distances greater than 16 feet (Jess than 4 I dBA) and less than 32 feet 

18 (greater than 35 dBA), and/or the natural soundscape is interfered with 5 to 10 percent of 

19 the time. 

20 Major: Human-caused noise would be at a level (greater than 4 I dB A) that requires 

21 elevated vocal effort for communication between people separated by 16 feet, and the 

22 natural soundscape is interfered with more than 10 percent of the time. 

23 Goodyear Dec. Ex. 3 at 444-45 (emphasis added). Note that the first two "and/or" were simply 

24 "and" in the DEIS. Because these impact criteria are at least partially based on interference with 

25 nonnal conversation, it is clear that for such impacts to occur there must be a receiver present, 

26 which means the accumulated time used to assess impact must be for a single location. And 

27 contrary to Ketcham, 1 would argue a simi lar requirement for any portion of the soundscape, 

28 because without a receiver there is no impact, so again the cumulative exposure must be based on 
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sound levels over time at a single location. And as shown in a previous submittal, DBOC sources 

2 do nor rise to the level of impact based on cumulative noise duration. Waterman Dec. D. 43 Ex. 3, 

3 ENVIRON Report at 4-7. This same conclusion is echoed by the findings of the DEIS review by 

4 the NAS, which found a high degree of uncertainty associated with stated findings of impact and 

5 that alternatively, the noise impacts of the continued DBOC operations could be "moderate to 

6 minor." Lunny Dec. D. 40 Ex. II at 50. 

7 20. In contraSt with the typical noise levels from DBOC equipment sources that do not 

8 ctually result in anything more than occasional, short-term, temporary, and minor noise impacts to 

9 he soundscape within Drakes Estero, the noise associated with removing the oyster racks, would 

I 0 ause major no ise impacts, as acknowledged by Dr. Fristrup. In my opinion, the oyster rack 

11 emolition process would cause greater noise impacts within the Estero than anyth ing the oyster 

12 arm 's operational noises have probably ever caused, and certainly while the faci lity has been 

13 perated by DBOC. For these reasons, I urge granting ofthe injunction to prevent such demolition 

14 ntil such time as the larger legal issues in this case have been resolved. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
STO£L RIVlS LLP STEFFEL DEC. ISO REPLY ISO MOTION 

FOR PRELIM. INJ., 12-CV-6134 YO R 
ATTOll'l!Y" 1\f LAW 

s .... w Dtr.::a 
-11-

73237100.3 009<1880·00878 



Case4:12-cv-06134-YGR Document81-3 File d01/16/13 Page13 of 28 

I declare under penalty of perjury under the laws of the United States and the State of 

2 ali fomia that the foregoing is true and correct. 

3 

4 xecuted this lt.\~day of January, 2013, in Lynnwood, Washington. 
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'' ENVIRON 

Richard Steffel ! Principal 
lynnwood, Washington 
+ 1 425 412 1808 I rstelfel@environcorp.com 

Richard Steffel has over 30 years of experience evaluating environmental impacts and possible mitigation measures 
related to mobile and area sources of air pollution. His experience includes 19 years conducting transportation and 
general conformity assessments under stole and federal air quality rules for o variety of transportation projects, 
transit and tronsit·oriented development projects and new and redevelopment projects that required project· level air 
quality conformity assessments. Addi~onolly, he has over 20 years of experience conducting and managing o wide 
variety of environmental noise compliance, impoct and mitigation assessments. These hove included numerous 
evaluations of roadway, transit and development projects which hove hod to comply with stole and local noise rules 
and/or federal and stole noise impact and mitigation criteria esloblished by the Federal Transit Administra-tion, the 
Federal Highway Administration, the Deportment of Housing and Urban Development and various western stole 
transportation agencies. Additionally, he has conducted numerous air and noise studies lor new and modified 
marine shipping and repair locilities, including cruise ship homeports, container terminals, commodity export 
terminals and intermodol shipping locilities. Many of these air quality and environmentol noise studies included 
reviews and documentation required by the Washington Stole Environmental Policy Act and NEPA. 

EDUCATION 

1981 MS, Environmental Studies, University of Montano (Air Quality/Energy ConservolionJ 

1975 BA, Anthropology, Georgia State University (Ecological Anthropology! 

EXPERIENCE 

Noise lmpoct/Complionce/ Mitigotion Assessments 

• Term'nol 5 IT· 51 Contoiner Equipment-Handling Noise Mitigation Assessment, Pan of Seattle, WA. Principal in 
charge, pro'ect manager, and primary inve.s'•gotor in equipment noise reduction study. EHorts focused on backup 
alarm nose from contoinethondling equipment at T·5, and included sound level measurements to assess the 
aud•bility of these safely devices, and recommendations for using qu'eter devices to reduce noise levels received 
at olf.site res"dentiol locofions. 

• Train Yard Noise Impact and Mitigation Assessment, Equistor Chemicals, Morris, Illinois. Principal in charge and 
project manager for a noise compliance, Impact, and mitigation assessment of a new roil storage yard at on 
existing chemical manufacturing plant. The review included muhN:loy sound level measurements both on site and 
near noise-sensitive residential receivers in the vicinity, and CodnoA noise modeling to consider the changes in 
the acoustic environment due to the new roil yard. In addition to projectjng ofl·site roll yard noise levels, the 
modeling also considered the effectiveness of using noise barriers near portions of the facility properly boundary 
to obs•ruct noise transmission to off-site receivets. The mitigation analysis additionally used CodnoA to os>ist in 
defining the placement, length, and height oltwo no;se borrietS, induding use of o berm/woll combination to 
achieve o greater overall heighr. These noise analyses were doc11mented in o technicol repon prCNided to !he 
d ient. 

• Seollle Steam Fuel Change Project, Seollle Sleom, Inc., Seattle, WA. Projea manager and pt~nc,pol •nves~golor 
lor the air quality and no·se impoo review of proposed fuel change ot existing facility. Noise onoly$.s focused on 
the design and no·se sources ossociored with the new wood fueHtondling building TO assess compliance with 
applicable noise rules. 

environcorp.com 
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, Soulhwest Recycling and Transfer S'Otion, Snohomish Coon:y Solid Waste, 1\Aaun~ake Terrace, WA. Project 
manager and p<incipal invest'gotor for noise compliance and mitigation assessment ol operational konsler sto~on 
to recommend means to reduce noise received on nearby properties. Included source and ambient measurements 
in the area and noise modeling to assess potential noise reduction treatments. 

• Tacoma Narrows Bridge 24th Street Electronic Toll On·Romp Proiect, W SDOT, Gig Harbor. WA. Proiect 
manager and principal investigator lor the analysis to consider the need lor supplemental noise mitigation 
assessment lor potential trollic noise impacts at residential receivers affected by the forger Tacoma Narrows 
Bridge Proiec!. Analysis refuted previous de•erminotion of the lock of feasible and reosonob\9 mitigation to shield 
affected from high levels of traffic noise by p<oving mitigation could work ot o reasonable cost. 

• Oso Grovel Pit No·se Svdies, Green Crow, Inc., Snohomish County, WA. Prindpolln charge for ongoing 
support related to noise issues hom opero•ion and expansion ol the facit,ty. Projed has included numeroos sound 
level meoSUfements 1o document ex'sting ambient coodi~ons near the grovel pit's initio! and relocated access 
rood, and confinuing consulnng and expe<lles!imony before hearings examiner and monitoring relaled lo :he 
conditional use permit conditions for the facility. 

• Float Gloss 1\Aanufacturing Plant, Cardinal Gloss Industries, Napavine, WA. Project monoger and principal 
invesfigolor of environmental noise Implications of the development ol o Root gloss monufoci\Jring facility in lewis 
County. WA. Analysis included measurements of existing sound levels at representative sensitive receiving 
locations in areas. Potential impacts from operational noise included on-site truck troflic and idling, on·site tra in 
movements, facility noise, on·site material handling, and on on-site electrical substation. Evaluated noise from 
these sources using the FHWA Traffic Noise Model, the Environmental Noise Model, ond specialized 
colculotions. Considered p<ojected future sound levels both in relation to the county noise limits and with regard to 
the potential for noise impacts due to changes in the existing acoustic environment Analysis olso evaluated 
po•entiol noise reducing mitigofon in the forms of operolionol changes ond noise borr'ers for several potentially 
problematic noise sources. Findings summarized in the Final EIS for the p<oject. Also test;fied in the successful 
defense ol :he EIS during on administrative appeal. 

• Grovel Trucl:. No·se Assessment. Conyon Resooroes. P\¥)llup, WA Contributor. Developed noise monitoring 
p<OIOCOI and porticioared in initial sound level meosu<ements ol compliance ol grovel pit haul truck traffic noise 
levels vvith applicable county nighnime noise limits. Conducted noise mitigation analysis and oversaw subsequent 
sound level measurements to verify compliance. 

• I 45th Place Noise Impact/Mitigation Study, City of Bellevue, Bellevue, WA. Proiecl manager and senior 
reviewer of noise impact and mitigation study for the widening of I 45th Place. 

• Manufacturing Faciliry N oise Compliance Assessment, Confidential Client, Tumwater, WA. Project manager and 
principal investigator for noise compliance measurements for o microchip manufacturer. Evaluation included 
frequency-specific source sound measurements during experimental operation of the facility 10 identify potentially 
problematic sources and to assess the effectiveness of noise mitigation barriers along the property line. 

• 140rh Avenue Noise Mifgotion Studies, City of Bellevue, Bellevue, WA. Project monoger and principal 
invesrgo•a< for the noise impact and mitigation study for the vvidening oll40rh Avenue. Assessment included 
exlens:ve modeling to assess po!entiol traffic noise impacts under BeJevue's noise rule followed by s>~e-specilic 
modeling 1o evaluate !he po;enr:ol noise reducrion benelils of noise barriers along much ol the p<ojecl alignment. 
Included sever of meetings vvilh citizen advisory group 1o explo:n and discuss findings. Sludies led 1o conslruclion 
ol cost-ellective noise barriers along much ol this p<ojed area. 

• Medrano Woods No'se Mitigation Study. Homeowners Association, G:g Harbor. WA. Project manager and 
principal investigator fa< review of noise impact and mitigation assessment related to SR· l 6/36th Street 
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interchange: Analysis led to construction ol two noi~ borriers de•ermined in previous analyses to be unnecessory 
ond ineffective. 

• Noi~ Compliance As~~ment, City of Kent, Kent, WA. Project manager and principal investigator for noise 
compliance o~ssment ol o food distribution facility where large trucks idle across the street from numerous 
residential receivers. Assessment led to rurther studies (by others) to assess and then construct noise borriers lor this 
facility . 

• Terminol90/91 Noise Compliance Assessment, Pon of Seattle, Seattle, WA. Project manager and principal 
investigator for compliance a~ssment of noise from refrigerated shipping !rucks at the loading dock ol a fish· 
processing facility. S'udy led to operational changes at the facility to relocate idling reefer conto'ners. 

Marine/Freight Facility Projects (Including General Air Quality Confonmity where Applicable) 

• Gateway Paolic Terminal, SSA Morine, Cherry Paint, WA. Principal in charge, projecr manage<, and senior 
reviewer lor the air quality and environmeniOI noise impocl and mitigation ~ssmen'Sior a proposed 54 million 
ton/year commodiry export/impon terminal on :he Stroil ol Georgia, norltrwest ol Bellingham, WA. The 
environmental noise o~ssment included meoSOJrements ol existing condifions in rhe pro(ect vicinity and noise 
modeling using CadnoA to cons:der of~sire sound levels related to fociliry operations. The noise assessment also 
considered train operations noise along the route between the railroad mainline ond the facility, and included o 
mitigation o~ssment for projected troin·horn noise impocls. The a ir quality revievv included extensive emission 
inventory development to characterize future operations of transiting and on·site trains, coal and other commodity­
handling systems, vessels in transit and hoteling, ond vessel·looding systems. The~ emissions were considered in 
on AERMOD dispersion modeling analysis rhot evaluated compliance with ambient air quality standards. Results 
of these analyses were documented in technical repons review by permitting agencies and the EtS contractors for 
this project. This ptoject is ongoing. 

• Puyallup Tribol Tetminal, SSA r\1\arine, Pon o1 Tacoma. WA. Principal in charge, pro'ecr manager, and senior 
reviewer lor the air quality and environmeniOI noi~ impocl and mitigation o~ents lor me modification and 
expansion to develop o 4-ber:h conto.ner te<minal in lhe Pon ol Tocomo, WA The environmentol noi~ assess­
ment included meas"remenrs ol existing conditions in the P'Oied vicinity, source noise meoS~~remen:s ol expecled 
terminal operations equipment, and noise modeling using CodnoA to consider olhite sound levels related to 
facility operations. The air quality review included extensive emission inventory development to characterize rulure 
terminal operations and AERMOO dispersion modeling to evaluo•e compliance with omb'ent air quality 
standards. Due to the des•gnation of the Tacoma area os nonortainment for l ine ponlculate matter (PM2.5), the 
review also included extensive revievv by and interactions with the Puget Sound Clean Air Agency regarding 
emission reduction components included in the project. 

• Weyerhaeuser Port of Olympia log·ExpQ(t Facility, Weyerhaeuser Company, Olympia, WA. Project manager 
ond principal investigator for the a ir quality and environmental noise impact and mitigation studies for o proposed 
log export facility. The air quality analysis Included compilation of worst-co~ peak-day and onnuol vessel and 
log-handling equiptnent emisson inventories, and AERMOD dispersion modeling. The analysis assessed potential 
off-site concentrorions ol f:ne port culate matter (PM2.5], which were also used as a surrogate lor d'esel particulate 
marer. The noise srudy included measurements ol ambient levels in rhe projed vicinity, equiptnent source noise 
measuremen's · n and 01ound en operational log-handling facility, and calculations 10 o~ both compliance with 
local no·~ limits and the poteruiol fQ( ;mpoc'S due 10 changes in noise levels. 

• Terminal 30 IT·30) ConiO'ner Terminal Reactivation and l9lCruise Terminal Relocation, Pon ol Sea1le, Seanle, 
WA. Project manager and p<incipol investigator lor the air quality impoci and mitigation assessment and 
environmental noise impoct review fQ( this two-port project. Air quality analysis included compilotlon ol detailed 
peak-day and annual emission inventories fQ( hotelling vessels and container-handling equipment and haul 
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vehicles. Emissions data considered in AERMOD dispersion modeling to assess potential off·sile concentrations of 
balh criteria air pollutants and selected toxic air pollutants. Analysis considered uncontrolled emissions and then 
more realislic and controlled emissions based an implemenlotian of particulate control technologies and cleaner 
diesel fuels. 

• Roil/Barge Satellite Transfer Facility, Port of EvereH, EvereH/Mukiheo, WA Project manager and principal 
investigator for lhe a ir and noise studies for the EIS considering establishment of a borge-lo-roiltronsfer facility for 
oversized containers. Studies considered three candidate sites. Air quality analysis included on assessment in 
relation to general conformity during construction of the facility and review of the implications of related traffic. 
N oise analysis included ambient measurements in the vicinity, special consideration of roil travel and horn noise, 
impact and mitigation modeling, and subsequent testimony during the shoreline permiHing process for the facility. 
Subsequent work included development of air quality and noise management plans far implemenlalion during 
construction of the facility, and sound level measurements to assess pile-driving noise levels of nearby eagle nest 
and perch locations. 

• Homepart Cruise Ship Terminal, Port of Seattle, Seattle, WA. Project manager and principal investigator for lhe 
air quality and noise impact and mitigation analyses for the proposed development of a temporary cruise ship 
homepart terminal at the Port's Terminol 90/9 1 and Terminol30 on EllioH Bay. Assessments included dispersion 
modeling of the cruise ship sources and consideration of off-site lroffic·relo:ed air quality. Provided support in later 
supplemental air quality analyses for the now operational T-30 cruise ship part facility. 

• Pier 1 Redevelopment Project, Port of Anacortes, Anacortes, WA Project manager and principal investigator for 
the air quality and noise impact and miligolion evaluations for lhe EIS for the proposed redevelopment and 
expansion of on existing shipyard on the industrial waterfront. Air quality analysis included consideration of 
compiled monitoring dolo and review of projected fulllre traffic related Ia the facility. Noise analysis included 
ambient and compliance measurements in neighborhoods near the locility, source measurements of shipyard 
noise sources (e.g., crones, welding, etc. I, and impact and mitigation modeling Ia assess the noise implications 
of the p<Oposed facility expansion. 

• Terminal 90/9 l Neighborhood Noise Compliance Studies, Port of Seanle, Seanle, WA Project manager and 
senior reviewer for the nighllime noise monitoring compliance evaluation for the Terminal 90/91 facility under 
terms of the short·ml agreement between the Port and nearby neighborhoods. Project included periodic 
measurements of nighHime [ l 0 p.m. to 7 a.m.) noise levels allocations overlooking the facility, and analysis of 
the collected second-by-second data to ascertain contributions from terminal sources to neighborhood sound 
levels. Also conducted measurements and calculations to assess compliance with Seattle noise regulation and 
consulted with the Port and wilh terminal tenants in eflorls to reduce off site noise levels. Work began in 1990 
and extends to lhe present day, and has involved numerous meetings with the advisory group representing 
affecred citizens, including revamping the protocols used in these evaluations. 

• Southwest Harbor Cleanup and Redevelopment, Port of Seattle, Seattle, WA. Project manager lor later phases of 
project and primary air quality analyst. Performed lronsportolion and general conformity air quality analyses lor a 
major port redevelopment of Terminol5 (T·5) in the south Seaule PMIO nonolloinmenl area. Effort included 
compiling emission inventories for both the federally controlled phases of construction and the operational phose 
of the entire facility. Compared emission tabulations with allowed de minimis levels and/or used in modeling to 
assess compliance with ambient air quality standards. Results reported in o NEPA EIS and related documenlolian. 

• Southwest Harbor Redevelopment Supplemental N oise Srudy, Port of Seattle, Seattle, WA. Project manager and 
principal investigator for extended baseline noise measurements near Southwest Harbor (T-51 sile as if was being 
redeveloped on infermodal container shipping terminal. fl/~easurements used in later assessments of compliance 
with noise conditions. Project also included on equipment noise reduction sllldy and construction noise and 
vibration moniiO<ing. 
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• Shilshole Boy Merino Redevelopment, Port of Seonle, Seattle, WA. Project manager and principal investigator for 
the air quality and noise impact assessments for the redevelopment and expansion of the Shilshole Bay lv'10rino. 

• California Street Overpass Project, Port of Everett, Everen, WA. Project manager and principal investigator for the 
air quality end noise impact ond mitigation analyses of the proposed new access route to the Port. Air quality 
analysis included hot·spot modeling end consideration of transportation conformity. Noise analysis included 
measurements and impact and mitigation modeling, including special studies related to a doycore center near the 
proposed facility. 

• lntermodol Facility S1udy, Burlington Northern Santo Fe Railway, Auburn, WA. Project manager and principal 
investigator for the air quality and noise analyses foro potential inlermodol roil facility. Air quality concerns 
focused on off·sile traffic sources, while noise si\Jdy examined o wide range of on·sile sources and mitigation 
opportunities. 

Noise Policy Studies 

• Off·Rood Vehicle (ORVI Noise Mitigation Policy Study, Washington Interagency Committee !lAC) for Outdoor 
Recreation, WA. Managed ond provided senior review of research for and development of o proposed model 
ordinance to reduce impacts from ORV noise received in residenliol properties around the s;ote. Research effort 
included literature reviews, interviews ol potentially affected stakeholders, and public meetings to seek input on 
preliminary proposals. Model ordinance development included proposed amendments lo the existing state noise 
rules (WAC 173·60 and others\ to provide a tool with which local jurisdictions con control ORV noise. Study and 
proposed model ordinance reported in o document submitted to the lAC. 

• Petrovitsky Rood Noise M itigation Studies, King County Roods Dept. King County, WA. Project manager and 
principal investigator for three phases of the Perrovitsky Rood noise barrier effectiveness si\Jdy. First phose 
determined existing sound levels near a rood scheduled for widening based on expanded baseline sound level 
measurements. Second phose included more sound level measurements to assess traffic noise levels after the rood 
hod been w idened but before the noise barrier was fully constructed. Final phose used additional measurements 
to document the noise reduction provided by the noise barrier. Reports of all three assessments provided Ia King 
County. 

• Rood Noise Impact and M itigation Policy Study, King County Roods Dept., King County, WA. Project manager 
and principal investigator for study examining alternative traffic noise impact definitions and mitigation policies in 
King County, WA. Included extensive literoi\Jre review of noise effects on people, consideration of regulations 
and policies in o w ide range of jurisdictions, o measurement study of possible mitigation using olternolive paving 
materials, and development of o noise impact matrix for county roods to assist decision makers in their 
considerations of alternative policy goals. Study also involved presentations of findings end sound level 
demonstrations to county staff and members of the County Council. 

T ronsportation Projects (with Air Quality T ransportotion Conformity) 

• NE Bth Street 'vVidening Project, City of Bellevue, Bellevue, WA. Senior reviewer for the air quality and noise 
impocr and mitigation assessments for the NE 8th Street widening project in Bellevue. The air quality review was 
based on qualitative comparisons of projechela:ed traffic effects at intersections wirh traffic conditions 
encountered in previous air quality modeling analyses. The noise study included ambient sound level 
measurements in the project vicinity and traffic noise modeling (using TNM) 10 assess potential impocls and 
possible mitigation measures. Both analyses were documented in WSDOT formal discipline reports. 

• Granite Falls Alternative Route, Snohomish County Public W orks, Granite Foils, WA. Principal in charge, project 
manager, and seniot reviewer for air quality and env,ironmen!ol noise reviews of o proposed new roadway to 
reroute heavy-duty grovellruck lroHic away from the centro! business district. Air quality analysis included a 
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conformity review based on consideration of the traffic impact assessment, with a locus on roundabout 
intersections along the proposed new roadway. Environmental noise study included sound level measurements 
throughout the project oreo ond impact and mitigation modeling using the FHWA Traffic Noise Model (TNM). 
Analyses conducted in occordonce with WSOOT policies, and documented in technical reports approved by 
WSOOT. Subsequently assisted with refined noise barrier analysis to provide decision makers and public with 
additional, specific information regarding barrier locations end heights. 

• Federal Way Transit Center, Sound Transit (regional transit authority!. Federal Way, WA. Project manager and 
senior reviewer to reexamine the need for mitigation lor a ir quality impacts projected in a previous analysis (by 
others! . Analysis included consideronon of latest available Mobile6. 2 emission factors and revised CA1.3QHC 
modeling to examine the need for structural mitigation. Analysis determined mitigation would not be necessary. 

• Tacoma Narrows Bridge 24th Street Electronic Toll On-Romp Project, WSOOT, Gig Harbor, WA. Project 
manager and principal investigator lor oir quality analysis of potential impacts celoted to modiliootion of the larger 
Tacoma Narrows Bridge Project. Analysis included hot·spot oir quality modeling end a conformity determination 
related to the romp project and the toll plaza of the facility based on specialized project-level o ir quality 
d ispersion modeling of these facilities. 

• Westlake Sammamish Parkway, City of Redmond, Redmond, WA. Project manager and pcimary investigator lor 
a ir and noise reviews for a proposed w idening of West lake Sammamish Parkway, near SR 520 in Redmond. 
Air quality review included hot·spot modeling, and the noise analysis included sound level measurements and a 
th01ough examination of potential noise impacts using TNM. Noise mitigonon was p10pased ond examined at 
several locations along the pcoject corridor. 

• Russell Street Expansion Project, City of M issoula, Missoulo, MT. Project manager and senior reviewer lor the oir 
quality and environmental noise reviews for the pcopased widening of Russell Street end 3rd Street in the 
M issoula, MT. The a ir quality review included hot·spat modeling of project-created roundabouts. The noise 
analysis included numerous noise measurements and TNM modeling to examine potential noise impacts at 
numerous receiving locations along bath coodwoys. The 1\i\ontono DOT noise rules were used to determine the 
degree of impact and the potential effectiveness of noise mitigation. 

• 1·5/196th Street Interchange Project, City of lynnwood, lynnwood, WA. Project manager and primary 
investigator lor the oir quality and environmental noise impact and mitigation studies related to the proposed 
creation of a new freeway interchange. The air quality analysis included projecl-level hot·spol modeling. The 
environmental noise analysis included ambient noise measurements at potentially affected sensitive receivers, and 
extensive modeling and calculations to aSsess the likelihood of noise impacts and evaluate potential mitigation 
measures in occocd with WSOOT policies. The methods and findings of these analyses were documented in 
technical reports that wece summarized in the project EIS. 

• Transportation Projects, Various Clients, WA. Completed o wide range of transportation projects foro variety of 
clients. including the Peace Arch International Border Crossing cedevelopment project in Blaine, WA; the S. 
228th Street Ex:ension Project in Kent, WA, to establish o new eastwest corridor between 1·5 and north Kent; the 
Lundeen Parkway Extension project and the I 96th Street Extension project in Snohomish County, WA; the 
Issaquah-Foil City Rood and Woodinville-Dw ell Rood project.s in King County, WA; the 142nd Street 
impcovement project in Sumner, WA; the SR-18/C Street romp relocation project in Auburn, WA; the Allen Stceet 
Bridge Replacement Project in Kelso, WA; the Bremerton to Gorst, WA, highway project; the South 
196th/ 200th Street corridor project in Kent, WA; and the S. 312th widening project in Federal Woy. 

environcorp.com 6 



Case4:12-cv-06134-YGR Document81-3 Filed01/16/13 Page21 of 28 

Richard Steffel 

T ronsportotion Planning Projects (Some with Air Quality Conformity) 

, Redmond Overlake Plan Update, Cily of Redmond, WA. Project manager and principol invesligolor for the air 
quolily impact assessment of oliernotive lronsporlalion system plans using hot·spol modeling. Resulis of analysis 
reported in the environmental impocl statement (EIS) for the project. 

o Bellevue 2006-201 7 Transportation Facilities Pion Noise Analysis, Cily of Bellevue, Bellevue, WA. Project 
manager and senior reviewer lor the air quolily and noise analyses for the 2006-201 7 Transportation Facilities 
Pion (TFP), o city-wide programmatic plan to improve transportation. Examined the polenliol for traffic noise 
impocts due to proposed imp<avemen!S at nearly 30 intersections. Analysis included sound level measurements 
and using the FHWA NOISE model, completed on assessment of the potential for noise impacts a l each project 
oreo. The air quolily analysis included the use of EPA-approved models to estimate CO concenlrolians near 
congested intersections. Findings of both noise and air quolily analyses were documented as separate technical 
reports included in the project's SEPA review. 

• Bellevue Downtown lmplemenlalion Plan, Cily of Bellevue Tronsporlolion Deportment, Bellevue, WA. Project 
manager and senior reviewer for the air qua lily and environmental noise review of alternative redevelopment 
options far dovvnlawn Bellevue. Aliernotives ranged from transpartalian·system to transit options. The air review 
included hot·spcl modeling and rhe noise assessment included measurements and use of the FHWA NOISE 
model to consider potential impacts. 

• Transportation Planning Projects, Various Clients, WA. Ccmpleled o voriely of transportation planning projects 
including the Bel-Red Overloke Tronsporlalion Plan and several Cily of Bellevue Transportation Facilities Pions and 
alternative downtown development pions. Effolls included technical support in the development of compvlerized 
procedures to colculole peak-hour pollutant emissions from traffic on all major roods in the cily, based on output 
from the EMME/2 tronsporlolion system model. Some projects also included CAL3QHC modeling ol affected 
intersections throughout the cily. Conducted subarea air qualily conformity reviews for proposed subarea plans in 
Everett and Shoreline, WA Results lypicolly included in the SEPA EIS examining the lronsporla lion plan 
alternatives. 

T ransit/ T ronsit·Oriented Projects 

• First Hill Streetcar, Seattle DOT, Seattle, WA. Principal in charge, project manager, and seni01 reviewer for the 
environmental noise impact and mitigation analyses lor the eslobfishmenl of o new 2.5 mile slreetcar system from 
Pioneer Square onlo Firs! Hill. The noise review included measurements of existing sound levels in severo! 
loco lions within the study area, o detailed review of noise-sensitive receivers within the FT A-defined screening 
distance for such facilities, and screening·level impact assessment based on equipment noise specifications and 
comparisons ol projected construction and operational noise. A subsequent detailed analysis included additional 
source-specific measuremenls of an active Seattle streetcar system and CadnoA noise modeling to consider the 
polenlial for impocls. The methods and findings of these analyses were reported in several technical memos 
submitted to project stakeholders. 

• Sounder Commuter Roil Exponsion and Realignment, Sound Transit, Tacoma, W A. Principal in charge, project 
manager, and senior reviewer lor the air quolily and environmental noise impact and mitigation analyses lor the 
supplemental SEPA and NEPA studies considering the extension and realignment of the Sound Commuter Rail. 
The air quolily study included o project-level conlormily review based on dispeiSion modeling. The environmental 
noise analysis included locomotive source noise meosurements, ambient noise measurements, and extensive 
modeling and calculations Ia assess the likelihood of noise impocls and evaluate potential mitigation measures in 
accord with fT A policies. The methods and findings of these analyses of the multiple ollernolive routes and 
options considered were reported in a number of technical memos thai were summarized in the supplemental EIS 
lor the project. 
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• Portland Streetcar Loop ProjeCJ, City of Portlond/TriMet, Portland, OR. Project manager end principal investigator 
lor environmental noise assessment for proposed Portland Streetcar Loop project, to extend streetcar tracks, 
stations and service. The noise analysis identified and focused on potential sensitive uses along the project routes 
and assessed the po:ential for the new streetcar and other considered alternatives to cause noise impacts during 
either construction or operation ol the new system. Project related operational noise was calculated using the 
Federal Transit Administration (FT A) spreadsheet model, and impact assessment was based on noise impact 
policies and guidance of the FT A. In addition. construction·reloted mitigation measures were identified and 
evaluated. 

• South Kirkland Pork & Ride f acility, King County /1/v;tro, Kirkland, WA. Project manager and principal reviewer· 
for the air quality tronspcrtotion conformity review for the proposed expansion of an existing Pork & Ride facility. 
The analysis included screening of project-affected intersections based on the traffic review and detailed hot·spot 
modeling of the two intersections that would be most affected by projectieloted traffic. The resuhs of this analysis 
were documented in o memo report that was submiHed to the Federal Transit Administration far review as port of 
the grant~unding process for this project. 

• Woodinville Park & Ride, Sound Transit, Woodinville, WA. Project manager and principal investigator for the air 
quality and environmental noise impact and mitigation studies for o proposed Park & Ride expansion and transit· 
oriented development. Air quality analysis included hot·spct modeling. Noise assessment included on·site and 
source noise measurements, modeling, end a mitigation analysis. Resuhs reported in o SEPA EIS. 

• Redmond Transit Center Expansion, King County /1/v;tro, Redmond, WA. Project manager and senior reviewer for 
the noise impact assessment for proposed changes end expansion to on existing transit center. Analysis included 
ambient and source sound measurements, as well as calculations Ia evaluate potential impacts related to 
expended use ol the facility and relocation of the transit center circulation roadways through the facili ty. Results 
reported in the SEPA review for the project. 

• Redmond Pork & Ride Garage, King County Metro, Redmond, WA. Project manager and senior reviewer for the 
a ir quality and noise impact assessment for the construction and operation of o multilevel garage to replace on 
existing surface parking lot. Analysis included ambient sound measurements and noise modeling to assess 
potential impacts. Results reported in the SEPA documentation far the project. Developed a construction noise 
minimization plan to reduce impacts lo nearby homes. 

• South Sounder Train Storage Yard, Sound Transit, Lakewood, WA. Project manager and senior reviewer for the 
air quality conlormitylevel analysis examining the implications of relocating the south Sounder train storage yard 
too site in lakewood, WA. Conducted the environment noise impact and mitigation assessment including sound 
level measurements and noise modeling to consider compliance, potential impacts. and mitigation for the 
relocation of this facility. Included wayside horn analysis as potential mitigation. 

• Everett to Seattle Sounder, Sound Transit, WA. Project manager and principal investigator lor the air quality 
impact assessment for the north Sounder commuter rail extending from Everett to Seo!1le. Analysis included ho>spot 
modeling and regional emissions comparisons lor the EIS lor the project. 

• Seattle Monorail Project (SMP) Programmatic Review, Seo!1le Monorail Authority, Seattle, WA. Project manager 
and senior reviewer lor the air quality and noise impact studies for the programmatic EIS that evaluated potential 
impacts associated with alternative routes lor the Seonle Monorail Project. 

• Seattle Monorail Project Project-level Review, Seattle Monorail Authority, Seattle, WA. Project manager and 
principal invesrigotor for the analysis of potential noise impacts and mitigation measures for the SMP projec>level 
EIS. Analyses included source noise measurements of on operofionol monorail, noise impcc! and mitigation 
modeling, and indoor/ outdoor measurements to assess pctenfiol impacts on performance venues at SeoHie 
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Center. Provided expert te>timony regarding noise is;ues in the successful defense of on oppeol of the adequacy 
of the EIS. 

• Transit Projects, Various Clients, WA. Managed ond participated in the air quality and/or noise analyses for 
environmental impact studies for the Sound TronsitiSn lynnwood Pork & Ride Expansion and direct high· 
occupancy vehicle (HOV) romp project, the ST Auburn Pork & Ride, the King County Metro IKC Metro) Eostgote 
Pork & Ride expansion, the KC Metro Northgote Pork ond Pool lot expansion, the KC Metro Kenmore Pork & Ride 
expansion, the Pierce Tronsitlokewood Pork & Ride ond transit bose expansion and relocation, and the 
Whotcom Transit Authority's lynden, WA. Transfer Center project. Provided .snior review of the qualitative oir 
quality and noise assessments of several King County transit-oriented design proiects. Provided expert testimony 
regarding noise issues related to on appeal of o proposed Sound Transit parking garage in Federal Way. 

Mixed Use/Institutional Development Projects/Public Housing 

• Virginia Meson Medical Campus Moster Plan, Virginia Meson, Seattle, WA. Principal in charge, project 
manager, and senior reviewer lor the o ir quality and environmental noise assessments of potential impacts and 
possible mitigation measures for a major phased expansion of this existing medical campus. The o ir quality 
review wos based on qualitative comparisons with previous analyses. The noise assessment included baseline 
sound level measurements and qualitative consideration of both the construction and the operational phases of this 
facility. Subsequently took second round of baseline noise measurements to assess the influence of emergency 
vehicle siren noise in the project vicinity. 

• Yesler Terrace Redevelopment, Seattle Housing Authority, Seattle, WA. Principal in charge, project maooger, and 
senior reviewer lor the air quality and environmental noise assessments ol potential impacts and possible 
mitigation measures for the complete pl10sed redevelopment of on existing low income housing facility adjacent to 
Interstate 5 in Seattle. The air quality review included AERMOD dispersion modeling to evaluate potential traffic· 
related oir pollutant emission levels across the project site. The noise assessment considered the suitability of the 
project site under HUD criteria based on extensive CodnoA noise modeling of freeway and other major roadway 
traffic noise across the site. The noise evaluation included consideration of potential noise mitigation measures 
including noise wall and sit layout changes to shield noise-sensitive areas of the facility. 

• North and East Cities justice Center, NEC Coalition, Metro Seattle, WA. Principal in charge, project manager, 
and senior reviewer for the air quality and environmental noise assessments of potenlial impacts and possible 
mitigation measures for studies that considered numerous candidate sites for o new jail and justice cenler to serve 
northern King County. The oir quality review was based primarily on qualitative comparisons derived from 
assessment of the traffic impact studies of the proposed facility. The noise assessment included baseline sound 
level measurements at numerous locations and noise modeling to consider both construction ond operational noise 
from the facility. 

• Thurston Highlands Development, Thurston Highlands tlC, Yelm, WA. Project manager and senior reviewer lor 
air quality analysis lor a proposed 1, 251-ocre master planned mixed-use development that would include 
approximately 5, 000 homes in a mix of housing types and densities. The analysis included air quality dispersion 
modeling of several signalized intersections that would be affected by proiect traffic. The analysis also included o 
greenhouse gas emissions estimate for construction and operation of the first phase of the development. 

• Accountability and Restitution Center, Shockey/Brent, Inc., Tumwater, WA. Senior technical reviewer for air 
quality and environmental noise evaluations lor the environmental impact onolysis for the proposed Thurston 
County Accountability and Restitution Center !ARC) and Courts Facility. 

• King County Regional j ustice Center Site-Selection Analyses, King County, Kent. WA. Project manager and senior 
reviewer lor the a ir quality and traffic noise impact assessments for the SEPA EIS for the proposed King County 
Regional j ustice Center. Assessments used the CAt3QHC dispersion model ond EPA NOISE model to evaluate 
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po!enliol effects ollocoling !he focilify at IO<Jr d ifferent candid ole sites in three separate municipal jurisdictions in 
!he counfy. Noise analyses considered counfy noise rules in conjunclion wi!h the rules in Ken!, Auburn, and 
Sea Toe, and included measuremenls and modeling of lulure impacls. 

• Kenl Evenls Arena, Cify of Kent, WA. Projecl manager and senior reviewer lor air qualify and environmental 
noise impact assessments for development of a proposed major events arena. The air qualify evaluation consisted 
of a primarily qualitative review based on consideration of the lroffic impact assessment for the facilify. 
Environmental noise review included muhi-doy sO<Jnd level measurements in !he vicinify of the preferred projecl 
site, lroffic noise modeling, and focilify noise colculo!ions lo consider both compliance with local noise limits and 
the polenliol lor noise impacts ol nearby sensitive receivers. 

• Yakima Volley Memorial Hospital Plan Update, Yakima Regional Hospital, Yakima, WA. Project manager and 
principal invesligota< for air qualify and environmental noise impact assessment b 30yeor plan update for this 
major regional hospital. Air qualify analysis included considero~on of lroflic·reloted air qualify issues, including 
lobulo!ion of fine particulate maHer emissions. Noise analysis included meosuremenls in the vicinify of the locilify 
and colculo!ions lo consider future changes in the focilify loyoul and on-site sources. Resuhs reported in the EIS for 
the project. 

• North Boy Moster Plan, Port of Seoll!e, Seollle, WA. Projecl manager and principal investigator lor the air qualify 
and environmental noise impact and miligalian analyses for proposed redevelopmenl of an induslriol portion of 
!he Pori's Termiool90/91 info o mixed use research and developmenl/affice/residenliol focilify. The air qualify 
analysis included hot·spol modeling near project-affected intersections. The noise assessment included long·term 
on- and near·site sound level measuremenls along with traffic noise modeling and calculations Ia evaluate !he 
po!emiol for impacts as well as compliance with applicable noise limits. Analyses published in !he droh EIS Ia< the 
projecf. 

• Port Gordner Wharf/North Morino Redevelopment, Port of Everett, Everett, WA. Project manager and principal 
investigator for the air qualify and environmental noise impact and mitigation analyses lor !he proposed 
redevelopment of an existing industrial and recrealianol beating maintenance and repair focilify into a mixed use 
office/residential focilify. Analyses were published in the drah and final EIS for the project. 

• Wes!pork Redevelopment Project, Bremerton Housing Aufhorify, Bremerton, WA. Projecl manager and senior 
reviewer for the air qualify and environmen!ol noise impact and miligolion analyses to assess 1he potenliol impacts 
from and the site suitobilify of o new low and marker role housing developmenl lo replace an existing locilify in 
Bremerton as required by the U.S. Deportment of Housing and Urban Developmenl (HUD). Air qualify review 
included dispersion modeling to assess potenliol impacts near signalized intersections. Noise analysis included 
measurements on the exisling developmenl sile and traffic noise modeling (using TNM) of roadways affecting the 
proposed development. Analyses reported in !he SEPA review documentation for !he projecf. Subsequenl analyses 
based on refined noise barrier modeling provided information !hal will be used in noise barrier design and 
conslruclion. 

• Greenbridge Redevelopment Project, King Counfy Housing Aulhorify, King Counfy, WA. Manager and senior 
reviewer of !he a ir qualify and environmental noise impact and mitigation analyses to assess !he po!enlial impoc!s 
from and !he sile suitobilify of a new low and market role housing developmenllo replace on existing focilify south 
of West Seattle, as required by HUD. Air qualify review included dispersion modeling Ia assess potential impacls 
near signalized inter- sections. Noise analysis included measurements an !he existing developmenl sile and TNM 
of roadways oflecling !he proposed development, including re-graded terrain and new residential buildings. 
Analyses were reported in the SEPA review documenta tion for the project, and a final report included a 
determino~on of suilobilify of !he site for residential use, as well as recommendations of effective noise mitigation 
op~ons. 

environcorp.com 10 



Case4:12-cv-06134-YGR Document81-3 Filed01/16/13 Page25 of 28 

Richard Steffel 

• High Point Redevelopment Project, Seohle County Housing Authority, Seattle, WA. Manager ond senior reviewer 
of the air quality and environmental noise impact ond mitigation analyses to assess the potential impacts from and 
the site suitability of o new low and market role housing development to replace on existing facility in West 
Seonle, os required by HUD. Air quality review included dispersion modeling to ossess potential impacts neor 
signalized intersections. Noise analysis included measurements on the existing development site and traffic noise 
modeling of roadways affecting the proposed development, including re-graded terrain and new residential 
buildings. Analyses reported in the SEPA review documentation for the project. 

• Solishan Redevelopment Project, Tacoma Housing Authority, Tacoma, WA. Manager and senior reviewer of the 
air quality and environmental noise impact and mitigation analyses to assess the potential impacts from and the 
site suitability of o new low and market rote housing development to replace on existing facility, os required by 
HUD. Air quality review included dispersion modeling to assess poten~ol impacts near signalized intersections. 
Analysis included noise measurements of traffic and other ambient noise sources affecting the existing 
development site, and TNM of the roadways affecting the proposed development. Analyses reported in the SEPA 
review documentation for the project, and findings included o determination of site suitability for residential use 
and potential noise mitigation options. 

• Woodland Pork Zoo Moster Plan, Woodland Pork Zoo, Seattle, INA. Project manager and senior reviewer for 
the a ir quality impact study for master plan alternatives EIS that considered expanded parking facilities ot the zoo. 
Analysis included carbon monoxide (COl ho~spot modeling of affected off-site intersections in the project vicinity. 

• Children's Hospital Parking Garage, Children's Hospital, Seattle, WA. Project monoger for the air quality 
analysis of potential CO impacts of a proposed parking garage at the Children's Hospital and Regional Medical 
Center, including the development of emission foct()(S. 

• Good Samaritan Hospital, Good Samaritan Hospital, Puyallup, INA. Project manager and principal investigator 
for the qualitative air quality impact review for the master plan update for this facility. 

• Arrowleof Development, Arrowleof Development Co., Methow Volley, INA. Air/noise analyst for the impact and 
mitigation assessments foro proposed resort development in Okanogan County, INA. Project included research 
ond development of o program designed to restrict residential wood burning during periods of impaired air 
quality based on real-lime PM IO monitoring ond meteorological measurements. 

• Miscellaneous Mixed Use Developments, Various Cities, INA. Managed and participated in the air quality and 
noise analyses for environmental impact studies f()( the Issaquah East Village mixed use development: the Kenmore 
lake Pointe mixed use development; the Cascadia mixed use development in Pierce County, WA; and the Grand 
Ridge urban planned development in King County, WA. 

School Siting Project. 

• Site-Selection Analyses for Public Schools, Various Clients, WA. Managed and participated in the air quality 
and/ or environmental noise impact and mitigation studies for new high schools in Auburn, Bonney lake, and 
Tacoma, WA. Noise investigations for these projects included documenting source sound levels from several high 
school bonds and developing noise mitigation measures for bond and on-site traffic noise using noise barriers and 
relocation of sound sources. Conducted several school feasibility ambient soond measurements and reports 
required under Washington Adminislrative Code school site requirements. 

Solid Waste Facilities 

• Central Recycling and Transfer Station, Snohomish County Solid Waste, Everett, WA. Project manager and 
principal investigator for the air quality and noise impact evalua tions for the siting of a new transfer station, now in 
operation. Air quality review included considerations of off·site traffic and focilityreloted odors. Noise assessment 
included baseline sound level meas• rements and noise impact modeling and calculations to evaluate compliance 
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with applicable noise regulations. Review process included detailed analyses for lwo condido:e sites, including 
one within the flight path of o small regional airport. Findings of the air and noise studies documented in the SEPA 
EIS lor the project. This facility considered in this project is now operational as the Airport Rood Recycling & 
Transfer Station. 

o Solid Waste Transfer Station Siting Study, King County Solid Waste, Eastern King County, WA. Project manager 
and principal investigator lor noise measurements, traffic noise modeling, and noise calculations for o site­
selection study foro proposed solid waste transfer station in eastern King County. Evaluated potential noise 
impacts due to traffic ond operational noise associated with the proposed transfer station at three candidate sites. 
Measured sound levels near each candidate site, as well os o similarly designed facility in Vancouver, BC. 
Measurements used in the calculations of off·sile noise levels . Also qualitatively assessed both air quality and odor 
impocis from the facility and related traffic. Results of these analyses included in a SEPA EIS. 

o Southwest Recycling end Transfer Station, Snohomish County Solid Waste, Mountlake Terrace, WA. Project 
manager and principal investigator lor noise compliance and mitigorian assessment of operational transfer station 
to recommend means Ia reduce noise received on nearby properties. Included source and ambient measurements 
in the area and noise modeling to assess potential noise reduction treatments for the facility. Recommended treat· 
menls were implemented and included extending the primary transfer s!alion wall downward to enclose more of 
the transfer building and installing masonry noise barriers in several locations on the site to obstruct noise trans· 
mission 1o ol~sile receivers. Subsequent sound level measurements documented substonliol noise decreases. 

o Solid Waste Transfer and Disposal Facilities, Various Clients, WA. Project manager and principal investigator for 
the a ir quality and noise impact and mitigation evaluations during the siting studies for the Everen Central Transfer 
Station; the lynnwood Disposal recycling center; the Pacific Disposal Tumwater transfer station and recycling 
center; the King County Cedar Hills landfill expansion; the Hobart Transfer Station siting studies; and the 
Enumclaw Transfer Station. 

o Snohomish County Regional landfill Noise Studies, Snohomish County Public W01ks, Solid Waste, et ol. , 
Snohomish County, WA. Project manager and principal investigator for several evaluations of compliance with 
Conditional Use Permit conditions related to temporary interim uses of lands in the vicinity of the Snohomish 
County Regional landfill. Studies included background and active source sound measurements both on-site near 
active transfer station activities end o t property line locotions near off·site sensitive uses. 

o Southwest Recycling and Transfer Station, Snohomish County Solid Waste, Mounrlake Terrace, WA. Project 
manager and principal investigator for noise compliance assessment of proposed transfer s!olian operational and 
equipment changes based on source-specific sound measurements and ambient measurements at potentially 
affected locations. 

Prior to joining ENVIRON, Mr. Steffel's experience includes: 

0 2004·2008 

0 1993·2004 

0 1989-1993 

0 1981-1988 

CREDENTIALS 

Geomotrix Consuhonls, Inc., Principal Environmental Scientist 

MFG, Inc. , Seni01 Environmental Scientist 

TRC Environmental Corp, Senior Environmental Scientist 

EcoResource Systems, Owner 

Professional Affiliations and Activities 

Air & Wos!e M anagement Association 
Institute lor Noise Control Engineering, IV'~ember 

environcorp.com 12 
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575 MARKET STREET, SUITE 2700 
SAN FRANCISCO, CA 94105 
TELEPHONE: 415.814.6400 

FACSIMILE: 415.814.6401 
zack@ssllawfirm.com 

 
 
 
 
 
 

February 6, 2013 
 

 
VIA FIRST CLASS and ELECTRONIC MAIL 
 
Chair Shallenberger and Commissioners 
California Coastal Commission 
45 Fremont Street, Suite 2000 
San Francisco, CA 94105-2219 
 

Re:  Cease and Desist Order No. CCC-13-CD-01, Restoration Order No. CCC-13-
RO-01, Agenda Item No. Th. 11.1 & 11.2 

 
Dear Chair Shallenberger and Commissioners: 
 

Over the past month, Drakes Bay Oyster Company (DBOC) and staff have resolved 
many of the issues addressed in the Cease and Desist Order and Restoration Order, and it is 
DBOC’s belief that with a reasonable extension of time a negotiated resolution could be reached.  
Therefore, DBOC requests that the Cease and Desist Order and Restoration Order docketed for 
your consideration on Thursday, February 7, 2013, be postponed, with direction to staff to 
consider the issues discussed below and to negotiate with DBOC in good faith on the many areas 
where the parties are close to agreement.  

Additional time is needed because, as currently framed, the Cease and Desist Order and 
Restoration Order leave a number of important issues unresolved and we believe exceed the 
Coastal Commission’s authority in a number of ways, as detailed in the attached memorandum. 

Accordingly, DBOC requests that the Coastal Commission entertain the following 
Motion to allow a reasonable extension of time to reach a negotiated resolution: 

I move that the Commission postpone consideration of Cease and 
Desist Order No. CCC-13-CD-01 and Restoration Order No. CCC-
13-RO-01 to the May 8-10, 2013, hearing docket, and direct 
Coastal Commission staff to address claims that such Orders 
exceed the Coastal Commission’s authority, and to continue to 
negotiate in good faith with Drakes Bay Oyster Company to see if 
a consensual agreement can be reached.   

 



California Coastal Commission 
February 6, 2013 
Page 2 of 2 
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In the interim, DBOC agrees to voluntarily comply with Sections 5.2 (Harbor Seal 
Protection Measures), 5.3 (Operational Debris Management), and 5.7 (Vessel Transit) of the 
Cease and Desist Order and Restoration Order during the pendency of any such postponement.     

Yours very truly, 

SSL LAW FIRM, LLP 
 
 
Zachary R. Walton, Esq. 

 
Attachments 
 
cc: Kevin and Nancy Lunny, Drakes Bay Oyster Company 

Ryan Waterman, Stoel Rives LLP 
Dr. Charles Lester, Executive Director 
Lisa Haage, Chief of Enforcement 
Alex Helperin, Senior Staff Counsel 
Alison Dettmer, Deputy Director, Energy, Ocean Resources & Federal Consistency Div. 
Nancy Cave, Northern California Enforcement Supervisor 
Cassidy Teufel, Environmental Scientist 
Jamee Paterson, California Office of the Attorney General 
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MEMORANDUM 

TO: California Coastal Commission 
  
FROM: Drakes Bay Oyster Company 
  
DATE: February 6, 2013 
  
 

I. INTRODUCTION 

The Cease and Desist Order and Restoration Order before the Coastal Commission goes 
beyond the Commission’s authority, reaches clearly erroneous findings of fact, and unnecessarily 
truncates what had previously been fruitful negotiations between DBOC and Commission staff. 

II. THE CEASE AND DESIST ORDER AND RESTORATION ORDER GO 
BEYOND COMMISSION AUTHORITY 

The Cease and Desist Order and Restoration Order go beyond the Coastal Commission’s 
authority in four key ways.   

A. DBOC Does Not Own the Oyster Racks and Cannot Be Ordered to Remove 
Them 

Section 5.6 of the CDO and Section 7.3 of the Restoration Order presume that DBOC 
owns the oyster racks in Drakes Estero and therefore, that DBOC can be ordered to remove the 
racks.  This is incorrect.  Accordingly, the Cease and Desist Order and Restoration Order would 
impose legal obligations upon DBOC that go beyond the Coastal Commission’s authority to 
impose. 

Under federal and state law, improvements that are affixed to land—like the oyster 
racks—become part of the real property unless there is an agreement to the contrary.  When the 
State of California conveyed the water bottoms to the federal government by statute in 1965, it 
conveyed both the fee interest and the right to “everything permanently situated beneath or above 
it,” including ownership of the oyster racks.  Cal. Civ. Code § 829.  To the extent that there were 
oyster racks already installed in Drakes Estero, those racks were conveyed to the federal 
government at that time.  S. Pac. Co. v. County of Riverside, 35 Cal. App. 2d 380, 386 (1939) 
(“[i]t is thoroughly settled that fixtures become a part of the land and pass to a purchaser with the 
fee of that land.”).  Furthermore, to the extent that oyster racks were installed in Drakes Estero 
by the Johnson Oyster Company (JOC) after 1965, those racks also became the property of the 
federal government when JOC went out of business and the federal government did not require 
JOC to remove the racks.  Cal. Civ. Code § 1013 (fixtures applied to land of another become the 
property of the owner of the land).  By the same token, the Asset Purchase Agreement by which 
the DBOC acquired JOC’s assets did not include the oyster racks among JOC’s assets.   
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DBOC has not installed any oyster racks in Drakes Estero.  Furthermore, the 2008 
Special Use Permit (SUP) between the National Park Service (NPS) and DBOC, which 
incorporates Drakes Estero, does not make DBOC responsible for the oyster racks.  The SUP 
limits DBOC’s responsibility to remove its “Personal Property,” which does not include the 
oyster racks in Drakes Estero because the racks cannot be construed as “fixtures, equipment, 
appliances and apparatus placed on the Premises that neither are attached to nor form a part of 
the Premises.”  Attachment A, 2008 SUP ¶ 1(o) (emphasis added).  The Cease and Desist Order 
and Restoration Order must be revised to account for the fact that DBOC does not own the oyster 
racks and cannot be ordered to remove them.   

B. Fish and Game Commission Water Bottom Leases M-438-01 and M-438-02 
Remain Valid 

The Cease and Desist Order and Restoration Order are premised on the assertion that the 
Fish and Game Commission (FGC) and Department of Fish and Wildlife (DFW) have no 
regulatory controls in place in Drakes Estero, and that the FGC water bottom leases M-438-01 
and M-438-02 have expired.  This is incorrect.  The leases remain in effect.  Neither the FGC nor 
the DFW has informed DBOC that its water bottom leases have expired.  In fact, if the water 
bottom leases have expired, then Cease and Desist Order and Restoration Order Section 5.1 is 
unlawful because aquaculture in California can only be performed with a valid state lease issued 
by the FGC.  Cal. Fish & Game Code § 15400(a) (FGC right to issue state leases).  The Cease 
and Desist Order and Restoration Order must be revised to account for the fact that the FGC 
water bottom leases remain in effect.   

C. The Cease and Desist Order and Restoration Order Intrudes on the Fish and 
Game Commission’s Constitutionally-Delegated Authority 

The Cease and Desist Order and Restoration Order intrude on the Constitutionally-
delegated authority vested in the FGC and the DFW.  The California Constitution gave the 
Legislature the right to delegate power to the FGC “relating to the protection and propagation of 
fish and game as the Legislature sees fit.”  Cal. Const., Art. IV, § 20.  The California Attorney 
General has opined that the FGC is the only agency to which the Legislature is permitted to 
delegate “the power to administer the Division of Fish and Game . . . .”  17 Ops. Cal. Atty. Gen. 
72 (1951).  The Legislature has so delegated, as evidenced by the statutory scheme set forth in 
the Fish and Game Code, which illustrates the FGC’s role in protecting and propagating 
aquaculture in California.1  See, e.g., Cal. Fish & Game Code §§ 17 (defining aquaculture); 
15000(a) (reserving business of aquaculture to DFW and FGC); 15200 and 15202 (FGC may 
regulate aquaculture); 15400 (right to lease state water bottoms reserved to FGC). 

                                                 
1  Oysters and other shellfish are included in the definition of “fish” under Fish and Game 

Code § 45.  46 Ops. Cal. Atty. Gen. 68 (1965) (“Oysters and shellfish are ‘fish’ ([Fish 
and Game Code] § 45), and as such are subject to the prerogative of the sovereign to 
protect and preserve them in such manner and upon such terms as the Legislature deems 
best for the common good.”).   
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The Staff Report asserts that the Cease and Desist Order and Restoration Order would not 
“involve the [Coastal] Commission administering the Division of Fish and Game and thus would 
not be in conflict with this ruling.”  Staff Report at 44.  This is incorrect.   

• Section 5.1(A) sets production limits for oysters and clams planted within Drakes 
Estero, which intrudes into the FGC’s Constitutionally-delegated right to regulate 
aquaculture.  Cal. Fish & Game Code §§ 15200 (FGC authority to regulate 
aquatic animals placed in waters of the state), 15202 (FGC right to prohibit 
placement of aquatic animals in waters of the state). 

• Section 5.4 requires an Invasive Species Management Plan that requires removal 
of Didemnum from aquaculture cultivation equipment and shellfish, and 
modifications to shellfish planting and harvesting practices, which intrudes on the 
FGC’s Constitutionally-delegated right to regulate aquaculture.  Cal. Fish & 
Game Code §§ 15000(a) (FGC authority to regulate business of aquaculture), 
15200 (FGC authority to regulate aquatic animals placed in waters of the state), 
15202 (FGC right to prohibit placement of aquatic animals in waters of the state); 
§ 2018 (restricted species); § 2020 (regulations regarding restricted species). 

• Section 5.5 prohibits the use of any non-triploidy Manila clam seed, and requires 
the removal of any non-triploidy Manila clams being grown in Drakes Estero, 
which intrudes on the FGC’s Constitutionally-delegated right to control the 
placement of live aquatic animals in waters of the State, and the types of aquatic 
animals that can be imported into the State.  Cal. Fish & Game Code §§ 15102 
(right to prohibit culturing of any species where detrimental to adjacent native 
wildlife), 15200 (FGC to regulate placing animals in waters of the state), 15202 
(FGC may prohibit placement of species in waters of the state), 15300 (describing 
legal sources of brood stock), 15600(a) (DFW approval required before importing 
life aquatic animal).   

• Section 6.2 requires the removal of all Unpermitted Development offshore, which 
intrudes on the FGC’s Constitutionally-delegated authority to issue state leases 
and right to regulate aquaculture.  Cal. Fish & Game Code §§ 15200 (FGC 
authority to regulate aquatic animals placed in waters of the state), 15202 (FGC 
right to prohibit placement of aquatic animals in waters of the state), 15400(a) 
(FGC right to issue state leases). 

The Coastal Commission should consult with the FGC to determine the coordinate scope of their 
respective jurisdiction over these matters. 

D. California Environmental Quality Act (CEQA) Review Is Required Prior to 
Approval of the Cease and Desist Order and Restoration Order 

The Cease and Desist Order and Restoration Order require the Coastal Commission to 
perform CEQA review prior to approval because the Orders constitute a “project” under CEQA, 
and none of the cited CEQA categorical exemptions apply. 
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As an initial matter, the Staff Report is incorrect that the Cease and Desist Order and 
Restoration Order do not constitute a “project” under the CEQA.  Staff Report at 31-32, 46.  This 
is so because the Cease and Desist Order and Restoration Order would independently require the 
removal of oyster racks that have fallen into disuse (Section 5.6), and ultimately, effectuate the 
removal action contemplated by the NPS Order issued to DBOC on November 29, 2012.  Cease 
and Desist Order and Restoration Order Sections 6.2 and 7.0; Staff Report at 29 (“Through the 
proposed Orders, DBOC will remove the specified portions of Unpermitted Development, 
including the oyster racks that have fallen into disuse . . . .”)..   

The initial removal of oyster racks that have fallen into disuse, and ultimate 
implementation of the NPS removal action, would constitute a substantial construction project 
onshore and offshore in Drakes Estero because it would require removing DBOC’s personal 
property onshore, and the shellfish and oyster racks offshore.  Declaration of Kevin Lunny, ¶¶ 
46-61; Declaration of Scott Luchessa, ¶¶ 4-5. 

The Cease and Desist and Restoration Orders, fits the CEQA definition of a “project” 
because it “has the potential for resulting in either a direct physical change in the environment, or 
a reasonably foreseeable indirect physical change in the environment . . .” and it is “(3) An 
activity involving the issuance to a person of a lease, permit, license, certificate, or other 
entitlement for use by one or more public agencies.”  14 Cal. Code Regs. § 15378.   

Furthermore, none of the CEQA categorical exemptions cited in the Staff Report—14 
Cal. Code Regs. §§ 15307, 15308, or 15321—apply for two reasons.  Staff Report at 31-23, 46.  
First, none of three exemptions apply to construction activities, and the Orders specifically order 
a construction project—namely, removal of onshore and offshore “Unpermitted Development,” 
including the abandoned oyster racks in the near-term.  14 Cal. Code Regs. §§ 15307 
(“Construction activities are not included in this exemption.”); 15308 (“Construction activities . . 
. are not included in this exemption.”); 15321 (“(c) Construction activities undertaken by the 
public agency taking the enforcement or revocation action are not included in this exemption.”).   

Second, none of the categorical exemptions apply because “[a] categorical exemption 
shall not be used for an activity where there is a reasonable possibility that the activity will have 
a significant effect on the environment due to unusual circumstances.”  14 Cal. Code Regs. § 
153002.(c).   

  DBOC has submitted a number of declarations prepared by Mr. Kevin Lunny, 
ENVIRON Corporation scientists, and Dr. Corey Goodman, all documenting the harmful effects 
of removing the oyster racks in Drakes Estero, including but not limited to impacts to sensitive 
and protected species, eelgrass, and other environmental values.  See Declaration of Kevin 
Lunny; Declaration of Scott Luchessa; Declaration of Laura Moran; Declaration of Richard 
Steffel; Declaration of Dr. Corey Goodman; Declaration of Dr. Robert Abbott; Rebuttal 
Declaration of Kevin Lunny; Rebuttal Declaration of Scott Luchessa; Rebuttal Declaration of Dr. 
Corey Goodman; Rebuttal Declaration of Laura Moran; Rebuttal Declaration of Richard Steffel; 
Rebuttal Declaration of Dr. Linda Martello.   

These declarants point to the environmental impacts that removing the oyster racks in the 
sensitive environment of Drakes Estero will have, which provide substantial evidence that 
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unusual circumstances exist here that preclude the Coastal Commission from relying on any of 
the proffered categorical exemptions and that CEQA review is required.  Committee to Save the 
Hollywoodland Specific Plan v. City of Los Angeles, 161 Cal. App. 4th 1168, 1187 (2008) 
(approval set aside where agency failed to consider evidence of unusual circumstances).   

The record before the Coastal Commission is devoid of substantial evidence that the 
Cease and Desist Order and Restoration Order would not trigger the unusual circumstances 
exception to the categorical exemptions cited in the Staff Report.   

III. THE CEASE AND DESIST ORDER AND RESTORATION ORDER MAKE 
CLEARLY ERRONEOUS FINDINGS OF FACT 

Section 4.3 of the Cease and Desist Order and Restoration Order makes a number of 
clearly erroneous findings of fact, including but not limited to findings that:  (1) DBOC has 
operated its boats in the Lateral Channel in contravention of the December 2007 Cease and 
Desist Order; and (2) DBOC has discharged “abandoned, discarded, or fugitive mariculture 
materials” from its existing operations.   

A. Section 4.3(D):  DBOC Did Not Operate Its Boats In the Lateral Channel in 
Violation of the December 2007 Cease and Desist Order 

The 2007 Cease and Desist Order incorporates the 2008 SUP, and relies on the 2008 SUP 
to define what constitutes a boat transit violation during the harbor seal pupping season period.  
As described in DBOC’s October 24, 2012, letter, the 2008 SUP does not define the “lateral 
channel,” or determine its geographic extent.  Attachment A, 2008 SUP, Exhibit C.   

The Staff Report asserts that the “references in the 2008 SUP are sufficiently clear on 
their face so as to obviate the need for further definition or metrics.”  Staff Report at 34.  
Pointedly, this response does not point to any part of the 2008 SUP that defines the “lateral 
channel.”   

Furthermore, the first time any agency has provided any GIS coordinates to define the 
extent of the “lateral channel” is in this Cease and Desist Order and Restoration Order.  Section 
4.6 (defining the “Lateral Channel”).  If, as Commission staff assert, the geographic extent of the 
“Lateral Channel” was clear in the 2008 SUP, it would be unnecessary to provide another 
definition and the Cease and Desist Order and Restoration Order would just incorporate the 
definition provided in the 2008 SUP instead.  

Finally, the Commission asserts that “DBOC’s operation of in the Lateral Channel is a 
change in intensity of use from the pre-1973 levels of use in that area, and is therefore 
unpermitted development.”  Staff Report at 33.   

There are two problems with this statement.  First, the Staff Report does not provide any 
evidence of what pre-1973 levels of boat use were in that area—i.e., the baseline against which 
the Cease and Desist Order and Restoration Order are being measured—has not yet been 
defined.  Second, it is likely that DBOC’s boat operations are less intense than any pre-1973 boat 
use because there is no evidence that boat travel before 1973 respected the harbor seal protection 
zones, including the year-round protection zone and the seasonal closure area.   
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Accordingly, the Cease and Desist Order and Restoration Order is based upon at least 
two erroneous findings of fact.  First, that DBOC has been in violation of the 2007 Consent 
Order with respect to boat travel in the “Lateral Channel,” and second, that DBOC boat travel is 
more intense than pre-1973 boat use in Drakes Estero generally, and the “Lateral Channel” area 
in particular. 

B. Section 4.3(E):  DBOC Does Not Discharge Marine Debris From Ongoing 
Operations 

Mr. Kevin Lunny has attested as to how DBOC prevents the release of mariculture 
equipment into the marine environment from ongoing operations.  Rebuttal Declaration of Kevin 
Lunny, ¶¶ 48-60.  Mr. Lunny has further documented how legacy mariculture debris released 
into the environment prior to DBOC’s existence continues to wash ashore in Drakes Estero and 
be picked up in monthly marine debris sweeps conducted by DBOC. 

In contrast, the Cease and Desist Order and Restoration Order simply alleges that the 
mariculture debris that continues to wash ashore in Drakes Estero originates from DBOC’s 
ongoing operations.  Staff Report at 27-28.  This is a factual assertion that is unsupported by any 
fact.  For example, Commission staff have not documented that mariculture debris discovered 
since the 2007 Consent Order is related to DBOC’s ongoing operations. 

Finally, to the extent that Commission staff rely on the letters submitted by Mr. Thomas 
Baty, those letters cannot be relied upon because Mr. Baty has no personal knowledge of 
DBOC’s operations and as such, is not in a position to determine whether the marine debris he 
has found originated from DBOC’s predecessor, JOC, or originated from DBOC.  Rebuttal 
Declaration of Kevin Lunny, ¶¶ 48-60.   

IV. GOOD FAITH NEGOTIATIONS WERE TRUNCATED PREMATURELY 

Over the holidays and throughout the month of January, DBOC and Coastal Commission 
staff worked together to identify ways that they could agree to resolve a variety of the issues 
raised in the Cease and Desist Order and Restoration Order.  On the majority of those issues, 
DBOC and Coastal Commission staff had reached agreement, or were close to reaching 
agreement, before negotiations broke down on Wednesday, January 23, 2013, just two days prior 
to a major hearing in DBOC’s parallel federal action. 

Where the negotiations broke down were on Coastal Commission staff’s requirement that 
DBOC agree to the Restoration Order before DBOC had been able to fully understand what it 
entailed.  Simply put, DBOC’s available resources were severely constrained by the parallel 
federal court action at the time when staff demanded that DBOC agree to the Order as it 
currently was framed.   Despite DBOC’s indication that it was willing to continue to negotiate 
but needed more time to consider the Restoration Order, Coastal Commission staff determined 
that they had to proceed to pursue a unilateral Cease and Desist Order and Restoration Order.   

It is DBOC’s belief that the parties could reach a negotiated resolution with more time. 

* * * * * 
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UNITED STATES DEPARTMENT OF THE INTERIOR 
National Park Service 
Special Use Permit 

Name of Use: Aquaculture 

Long Term X 
Short Term 

Drakes Bay Oyster Company 
17171 Sir Francis Drake Blvd. 
Inverness, CA 94937 
(415) 669-1149 

Date Permit Reviewed 2008 
Reviewed 20 
Reviewed 20 
Expires November 30, 2012 

Permit # MISC-8530-6000-8002  
Type 	Park Code No. # 

Point Reyes National Seashore 

is hereby authorized for a period ("Term") commencing on Anril 	2008 ("Cominencement Date") and terminating on November 
30, 2012  ("Expiration Date") to use the following described land. improvements, and waters in the following area 

the lands and improvements at Drakes Bay Estero at the former Johnson's Oyster Site consisting of approximately 
1.1 acres of land and improvements designated as the "SUP Area" an the map attached hereto as Exhibit B ("Drake's 
Estero Oysters — SUP & ROP"); the waters designated as the "SUP Area" on the map attached hereto as Exhibit A 
("Drake's Estero Aquaculture & CDPG Leases: NPS Resources and SUP Area"); the land designated as the "Well 
Area on the map attached hereto as Exhibit D ("Drakes Bay Oyster Company Well Area"); and the land designated 
as the "Sewage Area" on the map attached hereto as Exhibit E ("Drakes Bay Oyster Company Sewage Area"). 
Collectively, the areas so designated shall be referred to as the "Premises." The Prernises governed by this Permit do 
not include the area designated as the ROP Ai-ea on the map attached hereto as Exhibit B: 

For the purpose(s) of 
Use of the area designated as the "SUP Area" on the map attached hereto as Exhibit B for the purpose of processing 
shellfish, the interpretation of shellfish cultivation to the visiting public, and residential purposes reasonably 
incidental thereto. Use of the area designated as the. "SUP Area" on the map attached hereto as Exhibit A for the 
purpose of shellfish cultivation. Use of the area:designated as the "Well Area" on the map attached hereto as Exhibit 
D for the purpose of supplying water for the Drakes Bay Oyster Company facilities using Permittee well, pump, and 
pipelines. Use of the area designated as the "Sewage Area" on the map attached hereto as Exhibit E for the purpose 
of use and maintenance of existing sewage pipeline and sewage leachfield to service the Drakes Bay Oyster 
Company facilities. Collectively, the uses set forth in this paragraph shall be referred to as the "Permitted Uses." 

Authorizing legislation or other authority (RE -,DO-53): 16 U.S.C. 1, 1 a-1, 3 & 459c; the Reservation of Use and Occupancy. 

NEPA & NHPA Compliance: NEPA compliance pending 
PERFORMANCE BOND: 	Required 	Not Required X 	Amount: 
LIABILITY INSURANCE: 	Required X 	Not Required 	Amount: As set forth in Article 15 of this Permit. 

ISSUANCE of this Permit is subject to the terms, covenants, obligations, and reservations, expressed or implied herein and to the 
payment to the U.S. Dept. of the Interior, National Park Service of the sum of $2,800.00 per year, plus an amount to be determined 
by appraisal for the use of the Se • ge • 	d the Well Area including water use. 

PERMITTEE: 	 Predeas Be 0 57ar  
Si ature 	 anization 

Gear e Turnbull 
Deputy Regional Director 

Authorizing Official: 





CONDITIONS OF THIS PERMIT 

1) DEFINITIONS 

As used in this Permit, the following terms shall have the following meanings: 

a) "Agency" means any agency, department, commission, board, bureau, office or other governmental authority 
having jurisdiction. 

b) "Applicable Laws" includes, without limitation all present and future statutes, regulations, requirements, 
Environmental Requirements, guidelines, judgments, or orders of any Agency or judicial body, whether now 
existing or hereafter established, relating to or affecting the Premises or the use or occupancy of the Premises. 

c) "Commencement Date" is as defined on the Cover Page of this Permit. 

d) "Cyclic Maintenance" means (i) the performance by Permittee of all repairs, maintenance, or replacement-in-kind 
necessary to maintain the Premises and the existing improvements thereon in'good order, condition, and repair; 
(ii) housekeeping and routine and periodic work scheduled to mitigate wear and deterioration without materially 
altering the appearance of the Premises; (iii) the repair or replacement-in-kind of broken or worn-out elements, 
parts or surfaces so as to maintain the existing appearance of the Premises; and (iv) scheduled inspections of all 
building systems on the Premises. 

e) "Default" means Permittee's failure to.:Keop.and,perfOrm any of the.Provisions'vf:thiS Permit. 

f) "Environmental Requirements" means, without liniitation, all standards or requirements relating to the protection 
of human health or the environment such as 

a. standards or requirements pertaining to the reporting, permitting, management, monitoring, investigation or 
remediation of emissions, discharges, releases, or threatened emissions, releases or discharges of 
Hazardous Materials into the air, surface water, groundwater, or land; 

b. standards or requirements relating to the manufacture, handling, treatment, s orage, disposal, or transport of 
Hazardous Materials; and 

c. standards or requirements pertaining to the health and safety of employees or the public. 

g) "Expiration Date" is as defined on the Cover Page of this Permit. 

h) "Hazardous Materials" means, without limitation, any material or substance, whether solid, liquid, or gaseous in 
nature, 

a. the presence of which requires reporting, permitting, management, monitoring, investigation or remediation 
under any Environmental Requirement; 

b. that is or becomes defined as a "hazardous waste," "extremely hazardous waste," "restricted hazardous 
waste," "hazardous substance," "pollutant," "discharge," "waste," "contaminant," or "toxic contaminant" under 
any Environmental Requirement, or any above-ground or underground storage containers for the foregoing; 

c. that is toxic, explosive, corrosive, flammable, infectious, radioactive, reactive, carcinogenic, mutagenic, or 
otherwise hazardous to human health or the environment and is or becomes regulated under any 
Environmental Requirement; 

d. that contains gasoline, diesel fuel or other petroleum hydrocarbons or derivatives or volatile organic 
compounds, or is an above-ground or underground storage container for same; 
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e. that contains polychlorinated biphenyls (PCBs), asbestos, asbestos-containing materials or urea 
formaldehyde foam insulation; or 

f, that contains radon gas. 

i) "Hazardous Materials Occurrence" means any use, generation, treatment, keeping, storage, transport, release, 
disposal, migration, or discharge of any Hazardous Materials from, on, under or into the Premises or Point Reyes 
National Seashore ("Point Reyes") that causes any environmental contamination. 

j) "Improvements or Alterations" means any construction that does not fall within the definition of Cyclic 
Maintenance. 

k) "NPS" means the management officials in charge of the administration and operation of Point Reyes, including 
the Superintendent or his/her designee(s). 

I) "Park" means, without limitation, all lands, waters and structures within the legislative boundaries of the Point 
Reyes National Seashore, all natural and cultural resources within such boundaries, and any other property within 
such boundaries belonging to Point Reyes. As appropriate given the context, this term also includes the visiting 
public and/or Point Reyes employees. 

m) "Permit" means this instrument which 0OntairiSlhose certain 
herein. 

ermination and revocation proviSiOns as provided for 

n) "Permitted Uses" is as defined on the Cover Page of this Per 

o) "Personal Property" means all furniture, fixtures, equipment, appliances and apparatus placed on the Premises 
that neither are attached to nor form a part of the Premises. Personal Property also includes any trailers, modular 
units, and/or temporary structures owned by Permittee. 

"Point Reyes" means. Point Reyes National Seashore. 

q) "Premises" is as defined on the Cover Page of this Permit. 

r) "Provision" shall mean any tern.: 	covenant, condition or provision of this Permit or any combination of 
the foregoing. 

s) "ROP" or "Reservation of Use and Occupancy" means the Reservation of Use and Occupancy purchased by the 
Permittee in 2005. In 1972 the United States of America purchased Johnson Oyster Company's property, subject 
to a Reservation of Use and Occupancy on, approximately 1.5 of those acres for a period of forty (40) years. This 
Reservation of Use and Occupancy expires on November 30, 2012. 

t) "SUP" means this Permit. 

u) "Term" is as defined on the Cover Page'of this Permit. 

v) "Termination Date" means the Expiration Date or:such earlier date as this Permit is terminated or revoked 
pursuant to any Provision of this Permit. 

2) GENERAL CONDITIONS  

a) The Permittee shall exercise this privilege subject to the supervision of the Superintendent, and shall comply with 
all Applicable Laws. 

b) Permit and Approvals — Except as otherwise provided in this Permit, Permittee shall be responsible for obtaining, 
at its sole cost and expense, all necessary permits, approvals or other authorizations relating to Permittee's use 
and occupancy of the Premises. 
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c) Damages - The Permittee shall pay the United States for any damage resulting from this use which would not 
reasonably be inherent in the use which the Permittee is authorized to make of the land and areas described In 
this Permit. 

d) Benefit - Neither Members of, nor Delegates to Congress, or Resident Commissioners shall be admitted to any 
share or part of this Permit or derive, either directly or indirectly any pecuniary benefits to arise therefrom: 
Provided, however, that nothing herein contained shall be construed to extend to any incorporated company if the 
Permit be for the benefit of such corporation. 

e) Assignment and Subletting - This Permit may not be transferred or assigned without the consent of the 
Permitter, in writing. Permittee shall not sublet the Premises or any part thereof or any property thereon, nor 
grant any interest, privilege or license whatsoever in connection with this Permit without the prior written 
approval of the Permitter. 

f) Revocation This Permit may be terminated upon Default or at the discretion of the Permitter. 

g) The Permittee is prohibited from giving false information; to do so will be considered a breach of conditions and 
be grounds for revocation [Re: 36 CFR 2.32(4)] 

3) USE OF PREMISES  

a) Permittee is authorized to use the Premises:only for the Permitted Uses. 

b) Permittee shall not engage in any;activity that may be dangerous or harmful to persons, property, or the Park; that 
constitutes or results in waste or unreasonable annoyance (including, without limitation, signage and the use of 
loudspeakers or:sound or light apparatus:that could disturb, park visitors and wildlife outside the Premises); that in 
any manner causes.or results in a nuisance; or that is of a nature that it involves a substantial hazard, such as the 
manufacture or use of explosives, chemicals or products that may explode. 

c) The Parties hereby acknowledge and agree that Permittee's covenant that the Premises shall be used as set 
forth in this Article 3 is material consideration for Permitter's agreement to enter into this Permit. The Parties 
further acknowledge and agree that any violation of said covenant shall constitute a Default under this Permit and 
that Permitter may inspect the premises at any time. 

d) This Permit is subject to the right of the NPS to establish trails and other improvements and betterments over 
upon, or through the Premises and further to the use by travelers and others of such established or existing roads 
and trails. The Permittee understands that occasional park visitors are authorized to walk, use non-motorized 
watercraft, or hike in the various areas included in this Permit even though no trails are formally established. 

e) Permitter reserves the right for Permitter, its employees, contractors and agents to enter and to permit any 
Agency to enter upon the Premises for the purposes of inspection, inventory or when otherwise deemed 
appropriate by the Permitter for the protection of;the interests of Permitter, including Permitter's interests in any 
natural or cultural resources located on, in or under the Premises. 

f) Permitter reserves the right at any time to close to travel any of its lands, to erect and maintain gates at any point 
thereon, to regulate or prevent traffic of any kind`thereon, to prescribe the methods of use thereof, and to maintain 
complete dominion over the same; provided, however, that at all times during the Term, Permitter shall provide 
Permittee and Permittee's invitees with reasonable access to the Premises subject only to interruptions caused 
by necessary maintenance or administrative operations or by matters beyond Permitter's control. 

g) Permittee hereby waives any claim for damages for any injury, inconvenience to or interference with Permittee's 
use and occupancy of the Premises, any loss of occupancy or quiet enjoyment of the Premises, or any other loss 
occasioned by Permitter's exercise of its rights under this Article 3 except to the extent that the damages, 
expenses, claims or suits result from the willful misconduct or gross negligence of Permitter, its employees, 
contractors or agents; provided, further, that Permitter shall be liable only to the extent such claims are allowed 
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under the Federal Tort Claims Act. 

h) Members of the general public visiting the Drakes Bay Oyster Company operation may park in the adjacent NPS 
parking area and walk over to the SUP or ROP areas. 

i) While Permittee is permitted to use and operate motorized watercraft in Drakes Estero for the purpose of 
conducting daily business operations, which can include occasional inspections required by Agencies, no other 
use of Permittee's motorized watercraft is authorized. No motorized watercraft may enter the designated 
wilderness boundary (See "Existing Wilderness" on map attached hereto as Exhibit A). To protect water quality in 
the Estero, any additional or replacement boat motors obtained by Permittee must be four stroke motors. 

Due to a lack of adequate parking space and restroom facilities for the public, barbecuing is not permitted in the 
Special Use Permit Area. To comply with this paragraph, Permittee will not encourage barbecuing in the SUP 
Area Picnic tables will be provided by the NPS at the adjacent parking area 

k) Unauthorized discharge into the estuary is prohibited. This prohibition includes any discharge from processing 
facilities. Notwithstanding the foregoing, discharge of oyster wash water from dock and from hatchery operations 
is allowed if authorized by relevant Agencies. 

I) In order to ensure public health and safety, Permittee will ensure that Permittee and Permittee's officers, agents, 
employees, and contractors comply with Applicable Laws regarding pets, including the NPS regulation at 36 
C.F.R. § 2.15. 

m) In order to ensure public health and safety, Pennittee shall allow all appropriate Federal, State and/ or County 
agencies; including the United States Department of Health and Human Services, the State of California 
Department of Health Services and Mahn County Community Development Agency Environmental Health 
Services, to conduct inspections on a routine basis. 

4) SPECIAL PERMIT CONDITIONS  

a) If Permittee and Permitter disagree about an issue related to this Permit, they will first make a good faith effort to 
resolve such issue at the Park level. If they are unable to resolve the issue at the Park.level, Permittee may 
request a review of the issue by the Regional Director. 

b) Based upon the findings of an independent science reView:and/o(NEPA ComplianCe, Permitter reserves its right 
to modify the provisions of this Article 4. Perrnitter further reserves its:right to incorporate new mitigation 
provisions based upon the findings of an independent science review. 

i) Production of all shellfish species shall be capped at the "current production level" as determined under the 
California Coastal Commission Consent Order No. CCC-07-CD-04. 

ii) No additional aquaculture racks and/or cultivation infrastructure will be constructed Without the prior approval 
of the Permitter. Operation, repair, and maintenance of infrastructure currently being used for oyster 
cultivation is permitted. 

iii) Permittee and Permitter acknowledge the importance of eelgrass within the ecology of the estuary. Permittee 
will not place bags for shellfish production onto eelgrass. 

iv) Within sixty (60) days following the signing of this interim Permit, Permittee will submit for National Park 
Service approval a boating operations plan, which will indicate dedicated navigation routes, chosen to 
minimize impacts to eelgrass beds when accessing aquaculture racks and/or cultivation equipment. 

v) To minimize the chances of introducing invasive species or pathological microorganisms to Drake's Estero, 
Permittee will only import shellfish in the form of larvae and seed. Within 30 days of the Commencement 
Date, Permittee shall produce sufficient evidence, for the review and approval of the Permitter, that larvae 
and seed from outside sources have been certified by the California Department of Fish and Game ("CDFG") 
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to be free of pathogens. If the Permitter determines that the documentation is insufficient, Permittee shall 
cease from importing larvae within 30 days of receiving notification of the determination from the Permitter. 

vi) Permittee will not introduce species of shellfish beyond those described in the existing leases from the 
CDFG. Permittee may seek to conform and/or modify these leases with the CDFG. Any modifications 
approved by CDFG will be considered by Permitter on a case-by-ease basis, and Permittee may not 
implement any such modifications without the prior written approval of the Permitter. 

vii) Permittee must avoid disturbance to marine mammals and marine mammal haul-out sites. The Marine 
Mammal Protection Act, 16 U.S.C. 1361 et seq., includes a prohibition against any act of pursuit, torment or 
annoyance that has the potential to injure or disturb a marine mammal or marine mammal stock in the wild by 
causing disruption of behavioral patterns, including, but not limited to, migration, breathing, nursing, breeding, 
feeding, or sheltering. The National Oceanic and Atmospheric Administration (NOAA) recommends 
maintaining a distance of at least 100 yards to avoid disturbance to seals. Permittee will maintain a distance 
of at least 100 yards from hauled out seals throughout the year Permitter will monitor marine mammal 
populations in Drakes Estero. In addition, during the pupping harbor seal closure period, March 1-June 30, 
the designated wilderness area (outside of Permit area) is closed to all boats. Permittee will follow "Drakes 
Estero Aquaculture and Harbor Seal Protection Protocol' attached hereto as Exhibit C. If required by CDHS, 
watercraft may use the Main Channel identified in Exhibit C during the pupping harbor seal closure period 
only to access CDHS's sentinel monitoring station for marine biotoxins. Boats shall be operated at low 
speed, near the eastern shore, to minimize chance of disturbance to harbor seals. No other use of the Main 
Channel is authorized during the pupping harbor seal closure period. 

c) Permittee's agreement to the provisions of this Permit does not waive Permittee's ability to take contrary positions 
with regard to similar provisions with other Agencies. 

5) ACCEPTANCE OF PREMISES 

a) Prior to entering into this Permit, Permittee has made a thorough, independent examination of the Premises and 
all matters relevant to Permittee's decision to enter into this Permit, and Permittee is thoroughly familiar with all 
aspects of the Premises and is satisfied that.  they are in an acceptable condition and meet Permittee's needs, 
provided that Permittee and Permitter acknowledge that certain repairs are necessary to comply with Applicable 
Laws. Permittee will make such repairs at its sole cost and expense in compliance with Applicable Laws. 

b) Permittee expressly agrees to use and occupylthe Premises and ail improvements thereon in their existing "AS 
IS" condition "WITH ALL FAULTS" and acknoWledges that in entering into `this Permit, Permittee does not rely on, 
and Permitter does not make, any express or implied representations or warranties as to any matters including, 
without limitation, the suitability of the soil or subsoil; any characteristics of the Premises or improvements 
thereon; the suitability of the Premises for the approved use the economic feasibility of Permittee's use and 
occupancy of the Premises; title to the Premises; the presence of HazardpOS Materials in, on, under or in the 
vicinity of the Premises; or any other matter. Permittee has satisfied itself:es to such suitability and other 
pertinent matters by Permittee's own inquiries and tests into all matters relevant to determining whether to enter 
into this Permit and Permittee hereby accepts the.premises. 

6) CONSTRUCTION OF IMPROVEMENTS OR ALTERATIONS 

a) Permittee may only make those Improvements or Alterations to the Premises that relate to Permittee's use of the 
Premises as specified in Article 3, "Use of the Premises." 

b) Permittee shall not undertake any Improvements or Alterations to the Premises (including installation of 
temporary equipment or facilities) without the prior written approval of Permitter. 

c) As a prerequisite to obtaining approval for Improvements or Alterations, Permittee, at Permittee's sole cost and 
expense, shall submit design plans and any other relevant data for Permitter's approval. 

d) Construction of Improvements or Alterations by Permittee shall be performed in accordance with all Applicable 
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e) Permittee shall manage, treat, generate, handle, store and dispose of all pesticides and herbicides in accordance 
with Applicable Laws, including reporting requirements. 

9) FIRE PREVENTION AND SUPPRESION 

Laws, including but not limited to general planning, building, and environmental laws and approved design plans 
and shall be undertaken and completed at Permittee's sole cost and expense. 

e) Permittee shall, upon request, furnish Permitter with a true and correct copy of any contract, and any modification 
or amendment thereof, with Permittee's contractors, architects, or any other consultants, engaged in connection 
with this Permit. 

f) Any Improvements or Alterations undertaken by Permittee shall be performed in a good and workmanlike manner 
and with materials of a quality and standard acceptable to Permitter. Permittee shall also construct, install and 
maintain equipment and any construction facilities on the Premises in a safe and orderly manner. 

g) Permittee shall not construct any Improvements or Alterations outside the boundaries of the Premises. 

h) Permitter in its discretion is entitled to have on the Premises at any time during:the construction of Improvements 
or Alterations an inspector or representative who shall be entitled to observe all aspects of the construction on the 
Premises. 

i) All lumber utilized at the site will be processed in compliance with current laws and regulations regarding wood 
treatments. This includes lumber utilized in assembly and repair of aquaculture racks. 

j) As set forth in Article 17, title to any Improvernents or Alterations to the Premises shall be and remain solely in the 
Permitter. 

7) TREATMENT OF REFUSE 

a) Refuse shall be promptly removed from within the boundaries of Point Reyes National Seashore and shall be 
disposed of in accordance with Applicable Laws. 

b) Permittee will make best efforts to remove debris associated with aquaculture production operations including 
wood from racks, plastic spacers, unused shellfish bags, shellfish shells, and any other associated items. 

8) PESTICIDE AND HERBICIDE USE 

a) The National Park Service utilizes Integrated Pest Management ("IPM") to treat pest and vegetation problems. 
The goal of IPM is to use the least-toxic, effective methods:of controlling pests and vegetation. Except for normal 
household purposes, Permittee shall not use any pesticides that do not comply with the 1PM program. To this 
end, Permittee shall submit in writing to Permitter, a request for the use of pesticide(s) or herbicide(s) and shall 
not use any pesticide(s) or herbicide(s) until Perrnittee has received an express written authorization therefor from 
Permitter. 

a) Permittee and its employees, agents, and contractors shall, in Permittee's use and occupancy of the Premises, 
take all reasonable precautions to prevent forest, brush, grass, and structural fires and shall, if safety permits, 
assist the Permitter in extinguishing such fires on the Premises. 

10) EXCAVATION, SITE AND GROUND DISTURBANCE 

a) Permittee shall not cut, remove or alter any timber or any other landscape feature; conduct any mining or drilling 
operations; remove any sand, gravel or similar substances from the ground or watercourse; commit waste of any 
kind; or in any manner change the contour or condition of the Premises without the prior written approval of the 
Permitter. Except in emergencies, Permittee shall submit requests to conduct such activities in writing to the 
Permitter not less than sixty (60) days in advance of the proposed commencement date of any such activities. 
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b) If approval of activities referenced above in Sectionl 0(a) is granted, Permittee shall abide by all the terms and 
conditions of the approval, including provisions pertaining to archaeological resources. 

c) No soil disturbance of any kind may occur in the vicinity of a known archeological site, without the presence of an 
NPS archeological monitor. 

11) NONPOINT SOURCE POLLUTION 

a) The Permittee shall comply with all Applicable Laws regarding non-point source pollution (including the protection 
of beneficial uses of waters as designated by the State of California). Further, Perrnittee's use and occupancy of 
the Premises shall be designed to minimize, to the greatest extent feasible, non-point source pollution within 
National Park Service boundaries or on adjacent lands. 

b) Except as set forth in Section 3(k) of this Permit, no discharge into the estuary is permitted. This prohibition 
includes any discharge from processing facilities. 

12) TREE AND VEGETATION REMOVAL 

a) The Permittee may not remove tree(s) or vegetation unless expressly approved in writing by the Permitter. The 
Permittee shall provide specific plans to the Permitter for desired tree(s) and vegetation removal during the 
annual meeting or in writing during the Term of this Permit. 

b) Removal of non-native invasive vegetation such as non-native this 
structures is permissible. 

13) WILDLIFE PROTECTION  

les rimming and vegetation removal around 

a) Wildlife is an integral part of Point Reyes National Seashore and must be managed in accordance with all 
Applicable Laws, including but not limited to. NPS laws, regulations, and policies. 

b) Permittee shall not engage in any activity that purposely causes harm or destroys any wildlife. Conversely, 
Permittee shall not engage in any activity that purposely supports or increases populations of non-native or 
invasive animal species, except for the cultivation of the shellfish Species authorized by this Permit. 

c) On a case by case basis, the Permitter will evaluate incidences of depredation caused by Permittee and choose a 
course of action. The nature of the course of action will be determined by the extent and frequency of the 
damage, the wildlife species, and park-wide management objectives. 

14) HAZARDOUS MATERIALS: ENVIRONMENTAL HEALTH AND SAFETY 

a) In connection with this Permit, Permittee, its officers, agents, employees and contractors, shall not use, generate, 
sell, treat, keep, or store any Hazardous Materials on about, under or into the Premises or elsewhere in Point 
Reyes except in compliance with all Applicable Laws and as approved in writing by Permitter. However, 
Permittee shall not be obligated to obtain Permitter's approval to use, keep, or generate Hazardous Materials as 
necessary for the normal operation or maintenance of vehicles or for standard household cleaners. Permittee 
agrees to be responsible for timely acquisition of any permit(s) required for its Hazardous Materials-related 
activities, and shall provide to the Permitter, upon request, inventories of all such Hazardous Materials and any 
supporting documentation, including but not limited to material safety data sheets, uniform waste manifest forms, 
and/or any other pertinent permits. 

b) Permittee, its officers, agents, employees and contractors, shall not release, discharge or dispose of any 
Hazardous Materials from, on, about, under or into the Premises or elsewhere in Point Reyes, except as 
authorized by Applicable Laws. 

c) if Permittee knows of or reasonably suspects or receives notice or other communication concerning any past, 
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ongoing, or potential violation of Environmental Requirements in connection with the Premises or Permittee's 
activities, Permittee shall immediately inform Permitter and shall provide copies of any relevant documents to 
Permitter. Receipt of such information and documentation shall not be deemed to create any obligation on the 
part of the Permitter to defend or otherwise respond to any such notification. 

d) If any Hazardous Materials Occurrence is caused by, arises from, or is exacerbated by the activities authorized 
under this Permit or by the use of the Premises by Permittee, its officers, agents, employees or contractors, 
Permittee shall promptly take all actions at its sole cost and expense as are required to comply with Applicable 
Laws and to allow the Premises and any other affected property to be used free of any use restriction that could 
be imposed under Applicable Laws; provided that except in cases of emergency, Permitter's approval of such 
actions shall first be obtained, 

e) The Permitter shall have the right, but not the duty, at all reasonable times and, except in the case of emergency, 
following at least twenty-four (24) hours advance notice to Permittee, to enter and to permit any Agency, public or 
private utilities and other entities and persons to enter upon the Premises, as may be necessary as determined by 
the Permitter in its sole discretion, to conduct inspections of the Premises, including invasive tests, to determine 
whether Perrnittee is complying with all Applicable Laws and to investigate the existence of any Hazardous 
Materials in on or under the Premises. The Permitter shall have the right, but;not the duty, to retain independent 
professional consultants to enter the Premises to conduct such inspections and to review any final report 
prepared by or for Permittee concerning such compliance. Upon Permittee's request, the Permitter will make 
available to Permittee copies of all final reports and written data obtained by the Permitter from such tests and 
investigations. Permittee shall have no claim for any injury or inconvenience to or interference with Permittee's 
use of the Premises or any other loss occasioned by inspections under this Section 14(e). Notwithstanding the 
foregoing, neither Permittee nor Permitter shall be required to provide a report under this Section 14(e) if such 
report is protected by attorney-client privilege. 

f) Should Permittee, its officers, agents, ernPloyees or contractors, fail to perform or observe any of the obligations 
or agreements pertaining to Hazardous Materials or Environmental Requirements for a period of thirty (30) days 
(or such longer period of time as is reasonably required) after notice, then Permitter shall have the right, but not 
the duty, without limitation of any other rights of Permitter under this Permit, personally or:through its agents, 
consultants or contractors to enter the Premises and perform the same. Permittee agrees to reimburse Permitter 
for the costs thereof and to indemnify Permitter as provided for in this Permit. 

g) Permittee understands and acknowledges that the Premises may contain asbestos and lead-based paint. If 
Permittee performs any Improvements or Alterations, Pc.,Irmittee shall comply with all Environmental Requirements 
related to asbestos and lead-based paint and shall solely bear all costs associated therewith. Nothing in this 
Permit shall be construed to require Permittee to remove asbestos or lead-based paint unless Environmental 
Requirements require such removal. 

h) Permittee shall indemnify, defend, save and hold Permitter, its employees,: successors, agents and assigns, 
harmless from and against, and reimburse Permitter for, any and all claims; demands, damages, injuries, losses, 
penalties, fines, costs, liabilities, causes of action; judgments, and expenses, including without limitation, 
consultant fees and expert fees, that arise during,Or after:the Term:at a result of any violation of any 
Environmental Requirement in connection with thiS:Perrnit or any Hazardous Materials Occurrence in connection 
with this Permit. 

i) The provisions of this Article 14 shall survive any termination or revocation of this Permit. Article 15 (Insurance) 
of this Permit shall not limit in any way Permittee's or Permitter's obligations under this Article 14. 

15) INSURANCE 

a) Permittee shall purchase the types and amounts of insurance described herein before the Commencement Date 
of this Permit unless otherwise specified. At the time such insurance coverage is purchased, Permittee shall 
provide Permitter with a statement of Permittee insurance describing the insurance coverage in effect and a 
Certificate of Insurance covering each policy in effect as evidence of compliance with this Permit. Permittee shall 
also provide the Permitter thirty (30) days advance written notice of any material change in the Permittee's 
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insurance program hereunder. Permitter shall not be responsible for any omissions or inadequacies in insurance 
coverage or amounts in the event such coverage or amounts prove to be inadequate or otherwise insufficient for 
any reason whatsoever. 

b) From time to time, as conditions in the insurance industry warrant, the Permitter reserves the right to revise the 
minimum insurance limits required in this Permit. 

c) All insurance policies required by this Permit shall specify that the insurance company shall have no right of 
subrogation against the United States, except for claims arising solely from the negligence of the United States or 
its employees, or shall provide that the United States is named as an additional insured. 

d) All insurance policies required herein shall contain a loss payable clause approved by the Permitter which 
requires insurance proceeds to be paid directly to the Permittee without requiring endorsement by the United 
States. Insurance proceeds covering any loss of the Premises but not used to replace such losses shall be 
promptly paid by Permittee to Permitter. The use of insurance proceeds for the repair, restoration or replacement 
of the Premises shall not give any ownership interest therein to Permittee. 

e) Property Insurance: At a minimum, the Permittee shall be required to purchase Basic Form Actual Cash Value 
(replacement cost less depreciation) insurance coverage for all residence. on the Premises. Within thirty days of 
issuance of the Permit, the Permittee shall submit a report from a reputable insurance company which provides a 
full range of options for insurance coverage.on all nonresidential structures on the Premises. Within thirty days of 
receipt of this report, the Permitter, in its sole discretion, will review and specify the type and level of insurance 
coverage which shall be required. The Permitter will provide the Permittee written notification of insurance 
requirements and the Permittee shall be required:to have the specified level(s) of insurance in place within thirty 
days of such notification. The cost of the insurance will be deducted from the appraised fair market value for the 
Premises; this adjustment and the insurance requirements will be addressed in an amendment to the Permit. 
Permittee shall, in the event of damage or destruction in whole or in part to the Premises, use all proceeds from 
the above described insurance policies to repair; restore, replace or remove those buildings, structures, 
equipment, furnishings, betterments or improvements determined by the Permitter, in Permitter's sole discretion, 
to be necessary to satisfactorily discharge;the Permittee's obligations under this Permit. 

f) Public Liability: The Permittee Shall provide Comprehensive General Liability insurance against claims arising 
from or associated with Permittee's use and occupancy of the Premises. Such insurance shall be in the amount 
commensurate with the degree of riSicand the scope and size of such use and occupancy, but in any event, the 
limits of such insurance shall not be less than $1,000,900.00 per occurrence covering both bodily injury and 
property damage. If claims reduce available insurance below the required per occurrence limits, the Permittee 
shall obtain additional insurance to restore the required limits. An umbrella or excess liability policy, in addition to 
a Comprehensive General Liability Policy, may be used to achieve the required limits. 

g) Permittee shall also obtain the following additional coverage: 

i) Automobile Liability — To cover all owned, non-owned, and hired vehicles in the amount of $300,000.00. 

ii) Workers' Compensation — The amount shall be in accordance with that which is required by the State of 
California. 

16) INDEMNITY  

a) In addition to the indemnification contained in Article 14, Permittee shall indemnify, defend, save and hold 
Permitter, its employees, successors, agents and assigns, harmless from and against, and reimburse Permitter 
for, any and all claims, demands, damages, injuries, losses, penalties, fines, costs, liabilities, causes of action, 
judgments and expenses and the like incurred in connection with or arising in any way out of this Permit; the use 
or occupancy of the Premises by Permittee or its officers, agents, employees, or contractors; the design, 
construction, maintenance, or condition of any Improvements or Alterations; or any accident or occurrence on the 
Premises or elsewhere arising out of the use or occupancy of the Premises by Permittee or its officers, agents, 
employees, or contractors. Permittee's obligations hereunder shall include, but not be limited to, the burden and 
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c) Permitter hereby retains the sole and exclusive right to oil,• gas, hydrocarbons, and other minerals (of whatsoever 
character) in on, or under the Premises. 

18) RENTS, TAXES AND ASSESSMENTS 

expense of defending all claims, suits and administrative proceedings (with counsel reasonably approved by 
Permitter), even if such claims, suits or proceedings are groundless, false or fraudulent, and conducting all 
negotiations of any description, and paying and discharging, when and as the same become due, any and all 
judgments, penalties or other sums due against the United States. 

b) Permitter agrees to cooperate, to the extent allowed by law, in the submission of claims pursuant to the Federal 
Tort Claims Act against the United States by third parties for personal injuries or property damage resulting from 
the negligent act or omission of any employee of the United States in the course of his or her employment. 

c) This Article 16 shall survive any termination or revocation of this Permit. The provisions of Article 15 (Insurance) 
of this Permit shall not limit in any way Permittee's obligations under this Article 16. 

17) PROPERTY INTEREST 

a) This Permit shall vest in Permittee no property interest in the Premises or in the improvements thereon. Title to 
real property and improvements thereon, including any Improvements or Alterations constructed by Permittee, 
shall be and remain solely in Permitter. Except as provided in Paragraph 3(g), Permittee shall have no claim for 
any compensation or damages for the Premises, the improvements thereon, or any Improvements or Alterations 
constructed by the Permittee. 

b) Nothing in this Permit shall give or be deemed to give Permittee an independent right to grant easements or other 
rights-of-way over, under, on, or through:the Premises. 

a) The annual rental rate for this Permit shall be established by Permitter and is set forth on the Cover Page of this 
Permit. 

b) The annual rent under this Permit is payable in advance on a semi-annual basis. Therefore, Permittee hereby 
agrees to pay fifty percent of the annual rate on or before November with the remaining fifty percent payable on or 
before May of each year during the Term. 

c) Permittee shall pay the proper Agency, when and as the same become due and payable, all taxes, assessments, 
and similar charges which, at any time during the Term of this Permit, are levied or assessed against the 
Premises. 

d) Rents due hereunder shall be paid without assertion of any counterclaim, setoff, deduction or defense and 
without abatement, suspension, deferment or reduction. 

19) CYCLIC MAINTENANCE 

a) Permittee shall perform all Cyclic Maintenance in acterdante wo the Provisions of this Permit and at Permittee's 
sole cost and expense. Permittee is responsible for the maintenance of all fences, buildings, and other 
improvements upon the Premises. All improvements andfatilities used and occupied by Permittee shall at all 
times be protected and maintained in a safe, sanitary and sightly condition. 

b) Specific maintenance requirements may be negotiated with Permittee each year as outlined in Article 21 (Annual 
Meeting). 

c) Docks and Fences shall be maintained in good condition and shall be timely repaired in conformance with 
Applicable Laws. Abandoned fences and other decrepit improvements shall be removed from the Premises and 
shall be disposed of outside the Park or as directed by Permitter after review and approval by the NPS Historian, 
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d) New lighting under Permittee's control of the Premises shall be redesigned to protect and preserve the night 
sky/darkness and minimize light pollution in Drakes Estero. 

e) Parking areas shall be maintained in a safe condition and no new roads or truck trails shall be established without 
prior written permission of the Permitter. The main entrance road from Sir Francis Drake Boulevard to the SUP 
Area will be maintained by the NPS. The Park will respond in a timely manner to Permittee and/or visitor 
complaints regarding the condition of the main entrance road. Notwithstanding the foregoing, Permitter may enter 
into a road maintenance contract with Permittee. 

f) Existing water reservoirs shall be maintained in a safe and secure condition to prevent washouts and erosion and 
no new reservoirs shall be constructed or established without prior written approval of the Permitter. 

g) Permittee shall maintain the water, well, pump and all pipelines within the Premises. Permittee shall replace or 
repair any damage or loss of the water system within the Premises. 

h) Permittee shall maintain the sewage pipeline and sewage leachfield in the "Sewage Area." 

i) Permittee shall be responsible for removing slash buildup around fences or other facilities within the Premises so 
as to prevent fire and egress hazards. Permittee shall also be responsible for removing litter and trash from the 
Premises. 

20) COMPLIANCE WITH APPLICABLE LAWS; NEPA, NHPA  

a) General Compliance: As provided for in this Permit, Permittee at its sole cost and expense shall promptly comply 
with all Applicable Laws as required by law. Permittee shall immediately notify Permitter of any notices received 
by or on behalf of .  Permittee regarding any alleged or actual violation(s) of or non-compliance with Applicable 
Laws. Permittee shall, at its sole cost and expense, promptly remediate or correct any violation(s) of Applicable 
Laws. 

b) National Environmental Policy Act and National Historic Preservation Act: Where activities undertaken by 
Permittee relate to the preparation of compliance documents pursuant to the National Environmental Policy Act 
("NEPA") or the National Historic Preservation Act ("NHPA") Permittee shall supply all necessary information to 
Permitter and any Agency in a timely, manner. Permitter will pay.for the preparation of`NEPA or NHPA 
documents. If there is litigation regarding NEPA or NHPA compliance, it will not trigger the indemnification 
requirements of Article 16. 

21) ANNUAL MEETING 

a) The Parties shall meet annually each year during the Term of this Permit for the purposes of discussing and 
resolving issues of mutual concern and ensuring that Permittee is complying with the Provisions of this Permit.. 

22) PENALTY 

a) At the option of the Permitter, Permitter may, in lieu of voiding and terminating this Permit, assess a penalty of 
$50.00 per day for any failure by Permittee to keep and perform any of the Provisions of this Permit. In such 
case, Permittee shall be given notice in writing of.a grace period (of from one to thirty days) to remedy the 
situation before a penalty will be assessed. Payment of any penalty under this provision shall not excuse 
Permittee from curing the Default. This provision shall not be construed as preventing Permitter from issuing 
citations or initiating enforcement proceedings under Applicable Laws. 

23) SURRENDER AND VACATE THE PREMISES, RESTORATION 

a) At the conclusion of Permittee's authorization to use the Premises for the Permitted Uses, Permittee shall 
surrender and vacate the Premises, remove Permittee's Personal Property therefrom, and repair any damage 
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resulting from such removal. Subject to the approval of the Permitter, Permittee shall also return the Premises to 
as good order and condition (subject to ordinary wear and tear and damage that is not caused directly or 
indirectly by Permittee) as that existing upon the Effective Date. 

b) All Permittee's Personal Property shall remain the property of Permittee. However, if after the conclusion of 
Permittee's authorization to use the Premises for the Permitted Uses, Permittee shall fail satisfactorily to remove 
Permittee's Personal Property and so repair the Premises, then, at the Permitter's sole option, after notice to 
Permittee, Permittee's Personal Property, shall either become the property of the Permitter without compensation 
therefore, or the Permitter may cause it to be removed and the Premises to be repaired at the expense of 
Permittee, and no claim for damages=against Permitter, its employees, agents or contractors shall be created or 
made on account of such removal or repair work. 

24) LIMITATION ON EFFECT OF APPROVALS  

a) All rights of Permitter to review, comment upon, approve, inspect or take any other action with respect to the use 
and occupancy of the Premises by Permittee, or any other matter, are expressly for the benefit of. Permitter and 
no other party. No review, comment, approval or inspection, right or exercise of any right to perform Permitter's 
obligations, or similar action required or permitted by of or to Permitter under this Permit, or actions or omissions 
of Permitter's employees, contractors, or other agents, or other circumstances shall give or be deemed to give 
Permitter any liability, responsibility or obligation for in connection with or with respect to the operation of the 
Premises, nor shall any such approval, actions information or circumstances relieve or be deemed to relieve 
Permittee of its obligations and responsibilities for the use and occupancy of the Premises as set forth in this 
Permit. 

25) WAIVER NOT CONTINUING 

a) The waiver of any . Default, whether such waiver be expressed or implied, shall not be construed as a continuing 
waiver, or a wavier of or consent to any subsequent or prior breach of the same or any other provision of this 
Permit. No waiver of any Default shall affect or alter this Permit, but each and every Provision of this Permit shall 
continue in full force and effect with respect to any other then existing or subsequent Default. 

26) LIENS 

a) Permittee shall have no power to do any act or to make any contract that may create or be the foundation for any 
lien, mortgage or other encumbrance upon:the reversion, feeinterest or other.estate of the Permitter or of any 
interest of the Permitter in the Premises. If any such lien shall at anytime be filed against the Premises or any 
portion thereof, Permittee shall cause the Permitter to be discharged from the lien. 

27) HOLDING OVER 

a) This Permit shall terminate upon the Termination. Date and any holding over by Permittee after the Termination 
Date shall not constitute a renewal of this Permitter give Permittee any rights under this Permit or in or to the 
Premises. 

28) NOTICES 

a) Any notice or other communication required or permitted under this Permit shall be in writing and shall be 
delivered by hand or certified mail with return receipt requested. Notices and other communications shall be 
addressed as follows: 
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a) Permittee agrees that in undertaking all activities pursuant to this Permit, Perrnittee will comply with all Applicable 
Laws relating to non-discrimination. 

29) ENTIRE AGREEMENT AND AMENDMENT  

If to Permitter: 

Superintendent 
Point Reyes National Seashore 
Point Reyes Station, CA 94956 

If to Permittee: 

Mr. Kevin Lunny 
Drakes Bay Oyster Company 
17171 Sir Francis Drake 
Inverness, CA 94937 

29) NO PARTNERSHIP .ORMINT VENTURE 

a) Permitter is not for any purpose a partner or joint venturer of Permittee in the development or operation of the 
Premises or in any business conducted on the Premises. Permitter shall not under any circumstances be 
responsible or obligated for any losses or liabilities of Perrnittee. 

30) ANTI-DEFICIENCY ACT 

a) Permittee and Permitter agree that nothing contained in this Permit shall be construed as binding Permitter to 
expend, in any fiscal year any sum in excess. of the appropriation made by Congress for that:fiscal year in 
furtherance of the subject matter of this Permit, or to involve Permitter in any contract or other obligation for the 
future expenditure of money in excess of such appropriations. 

31) COMPLIANCE WITH EQUAL OPPORTUNITY LAWS  

a) This instrument, together with the exhibits hereto, all of which are incorporated in this Permit by reference, 
constitutes the entire agreement between Permitter and Permittee with respect to the subject matter of this Permit 
and supersedes all prior offers, negotiations, oral and written. This Permit may not be amended or modified in 
any respect whatsoever except by an instrument in writing signed by Permitter and Permittee. 

33) NO PAYMENTS BY PERMITTER  

a) Under no circumstances or conditions, whether now existing or hereafter:arising, and whether or not beyond the 
present contemplation of the Parties, shall Permitter be expected or required to make any payment of any kind 
whatsoever with respect to the Premises or be under any obligation or liability except as expressly set forth in this 
Permit. 

34) NO THIRD PARTY BENEFICIARIES 

a) Except as expressly set forth in this Permit, this Permit shall not be deemed to confer upon any person or entity, 
other than the parties to this Permit as expressly set forth in this Permit, any third party beneficiary status, any 
right to enforce any Provision of this Permit, or any other right or interest. 

35) NO PREFERENTIAL RENEWAL AND RELOCATION ASSISTANCE 

a) Permittee hereby agrees that Permittee is not a concessioner and that the provisions of law regarding National 
Park Service concessionaires do not apply to Permittee. No rights shall be acquired by virtue of this Permit 
entitling Permittee to claim benefits under the Uniform Relocation Assistance and Real Property Acquisition 
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Policies Act of 1970, Public Law 91-646. 

36) SEVERABILITY 

a) In case any one or more of the provisions of this Permit shall for any reason be held to be invalid, illegal or 
unenforceable in any respect, such invalidity, illegality or unenforceability shall not affect any other provision of 
this Permit, and this Permit shall be construed as if such invalid, illegal or unenforceable provisions had not been 
contained in this Permit. 

37) EXHIBITS  

a) Each of the exhibits referenced in this Permit is attached hereto and incorporated herein. 

38) TIME OF THE ESSENCE  

a) Time is hereby expressly declared to be of the essence of this Permit and of each and every Provision of this 
Permit. 

39) HEADINGS 

a) Article, Section and Subsection headings in this Permit are for convenience only and are not to be construed as a 
part of this Permit or in any way limiting or amplifying the Provisions of this Permit. 

40) PERMIT CONSTRUED AS A WHOLE  

a) The language in all parts of this Permit shall in all cases be construed as a whole according to its fair meaning 
and not strictly for or against either Permitter or Perrnittee. The Parties acknowledge that each party and its 
counsel have reviewed this Permit and participated in its drafting and therefore that the rule of construction that 
any ambiguities are to be resolved against the drafting party shall not be employed or applied in the interpretation 
of this Permit. 

41) MEANING OF TERMS 

a) Whenever the context so requires, the neuter gender shall include the masculine and the feminine, and the 
singular shall include the plural and vice versa. 

42) FEDERAL LAW 

a) The laws of the United States shall govern the validity, construction and effect of this Permit. 
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EXHIBIT A 

Map — Drake's Estero Aquaculture & CDFG Leases: NPS Resources and SUP Area 





EXHIBIT B 

Map — Drake's Estero Oysters — SUP & POP 





EXHIBIT C 

Drakes Estero Aquaculture and Harbor Seal Protection Protocol 





Drakes Estero Aquaculture and 
Harbor Seal Protection Protocol 

The following items are mutually agreed to for protection of harbor seals in and adjacent 
to the Harbor Seal Protection Areas identified in the Map, attached hereto and 
incorporated herein by reference ("Protocol Map"): 

1. During the breeding season, March 1 through June 30, the "Main Channel" and 
"Lateral Channel" of Drakes Estero will be closed to boat traffic. During the 
remainder of the year, the Lateral Channel and Main Channel are open to boat 
traffic outside of the protection zone. 

2. During the breeding season, Permittee boats may use the "West Channel" at low 
speed while maintaining a distance of at least 100 yards from hauled out seals. 

3. Throughout the year, all of Permittee's boats, personnel, and any structures and 
materials owned or used by Permittee shall be prohibited from the harbor seal 
protection areas identified on the Protocol Map. In addition, all of the Permittee's 
boats and personnel shall be prohibited from coming within 100 yards of hauled 
out harbor seals. 



EXHIBIT D 

Map — Drakes Bay Oyster Company Well Area 





EXHIBIT E 

Map — Drakes Bay Oyster Company Sewage Area 
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