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Lrestricted within the Estero (data collected in 1997). If water quality conditions become more
hzutrophic as expected once shellfish aquaculture is removed, favorable conditions for the expansion

f this species may be created to the detriment of native invertebrates.

19,  Conclusions: If the order is upheld and the DBOC onshore and offshore facilities
umust be removed, there will be relatively long-term and potential irreversible impacts to the trophic
status of the Estero. Loss of nutrient removal and filtration functions of cultured shellfish is likely
to lead to the cultural eutrophication of the system. Attendant impacts of cultural eutrophication are

well established in the scientific literature and will likely include degraded water quality (reduced

larity and light transmission), loss of eelgrass (EFH), and shift in the dominant source of primary

roduction from eelgrass to phytoplankton and macroalgae. Periodic plankton blooms will likely
increase BOD contributing to periodic hypoxia events in surface sediments as plankton die and ‘
ecompose, All of these impacts could lead to trophic cascades and changes in the invertebrate and

ish community structures and changes in forage quality and use of the Estero's habitats by fish,

irds, and mammals, including protected species,
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1 I declare under penalty of perjury under the laws of the United States and the State of

California that the foregoing is true and correct.

Executed this ___ day of December, 2012, Seattle, Washington.

P

PN R R S |

.-'!"1.---"".-._._‘\
Scott Luchessa
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EXHIBIT 1
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Scott Luchessa, M3

Luchessa, 5.A., 1990. Soluble Reactive Phaosphorus Concentrations in the Upper Clark
Fork River, Montana: A Study of the Contributions from Two Nonpoint Sources of
Sediment. Masters thesis, University of Montana, Missoula, MT.

Luchessa, 5.A., and R.P. Kramer, 1989, Natural Large Woody Debris Loading for Selected

3rd and 4th Order Streams in the Lolo and Bitterroot National Forests, Pages 4-35in Y.

Vadeboncoeur, $.A, Luchessa, and RB.F. Kramer, editors. Fisheries Habitat and
Aquatic Environment Monitoring Report: Bitterroot, Deerlodge and Lolo National
Forests 1987 and 1988. U.S. Department of Agriculture, Forest Service, Missoula,
Montana.

Hastings, 5.J.. 5.A. Luchessa, W.C. Oechel, and J.D. Tenhunen, 1989. Standing Blomass
and Production in Water Drainages of the Foothills of the Phillip Mountains, Alaska.
Helarctic Ecology. 12:304-311.
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Table 1. ESA-listed and sensitive species in Drakes Estero.

Specles Name Status
Common Name Scientific Name Fed |State Work Restrictions
Coheo salmon - Central Junée 15 to October 15
California Coast ESU Oncarhynchus kisutch E E (anadromous fish migration)
Steelhead - Central June 15 to October 15
California Coast ESU 0. mykiss T |None| (anadromous fish migration)
Charadrius alexandrinus only existing habitat available,
Western snowy plover nivasus T None | no documented nests present
March 1 to June 30
Harbor Seal Phoca vituling MMPA | None {pupping season)
Elephant Seal Mirounga angustirastris | MMPA | None none
February 1 to August 31
Migratory Birds multiple None |None| (Migratory Bird Treaty Act)
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EXHIBIT 4
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Eelgrass habitat in Drakes Estero from 1991 (A) to 2007 (B). Aerial photography shows a
doubling of eelgrass habitat in sixteen years. Red = the location of oyster racks (7 acres).
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15.  Bav Area Air Quality Management District (BAAQMD): [t is anticipated that

there will be increased emissions from DBOC dismantling activities. Sources would include but
not be limited to: hoist and generator, chain saws, boat trips, and truck trips. The current EIS did
no evaluate the use of diesel fuel equipment during DBOC dismantling activities. In the State of
California, diesel exhaust is considered a Toxic Air Contaminant (TOC) due to its carcinogenic
properties. Under BAAQMD guidelines, CEQA analysis is required for any potential TOC release
to nearby sensitive receptors. DBOC may need to obtain both an Authority to Construct Permit
and a Permit to Operate in order to comply with BAAQMD air quality standards. Emissions
analysis and coordination with BAAQMD is anticipated to take a minimum of 180 days once a
complete application is filed.

16.  In addition to those regulatory agencies listed above, additional permitting and
coordination may be required for dismantling of the DBOC operation by other agencies involved
with vessel management, habitat, and water quality issues including but not limited to: , California
Department of Boating and Waterways, California Department of Public Health, United States
Coast Guard, and the United States Environmental Protection Agency.

17.  In my experience it is common for initial inter-agency coordination, to determine
potential regulatory issues and establish agency roles, to take approximately 120 days. Additional
time for permit coordination and compliance is then required once agency roles and permit

requirements (including NEPA/CEQA considerations) have been determined.

MORAN DEC. [SO MOTION FOR PRELIM.
IN]., 12-CV-06134 YGR

729941432 (098000830
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I declare under penalty of perjury under the laws of the United States and the State of
Elifmmia that the foregoing is true and correct.

ecuted this 20" day of December, 2012 in Novato, California,

y="2van
[

9. MORAN DEC. ISO MOTION FOR PRELIM.
INI., 12-CV-06134 YGR

T29%4143,1 O0998R0-008 56
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EXHIBIT 2
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Table 1. ESA-listed and sensitive species in Drakes Estero.

Species Name Status
Common Name Scientific Name Fed | State Work Restrictions
Coho salmon - Central June 15 to October 15
California Coast ESU Oncorhynchus kisutch E E (anadromous fish migration)
Steelhead - Central June 15 to October 15
California Coast ESU 0. mykiss T None| (anadromous fish migration)
Charadrius alexandrinus only existing habitat available,
Western snowy plover nivosus T None | no documented nests present
March 1 to June 30
Harbor Seal Phoca vituling MMPA | None (pupping season)
Elephant Seal Mirounga angustirostris | MMPA | None none
February 1 to August 31
Migratory Birds multiple Nene |None| (Migratory Bird Treaty Act)
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| declare under penalty of perjury under the laws of the United States and the State of

ICalifornia that the foregoing is true and correct.

[Executed this 20th day of December, 2012, in Lynnwood, Washington.

ia O St Ko |

Richard Steffel

STEFFEL DEC. 150 MOTION FOR
PRELIM. INJ., 12-CV-6134 YGR

T299%007,1 DGY9880-00858
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EXHIBIT 2
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References Cited in Declaration of Richard Steffel
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Table 1. ESA-listed and sensitive species in Drakes Estero.

Specles Name Status
Common Name Scientific Name Fed |State Work Restrictions
Coho salmon - Central June 15 to October 15
California Coast ESU Oncorhynchus kisutch E E (anadromous fish migration)
Steelhead - Central June 15 to October 15
California Coast ESU 0. mykiss T None| (anadromous fish migration)
Charadrius alexandrinus only existing habitat available,
Western snowy plover nivosus T None | no documented nests present
March 1 to June 30
Harbor Seal Phoca vituling MMPA | None (pupping season)
Elephant Seal Mirounga angustirostris | MMPA | None none
February 1 to August 31
Migratory Birds multiple None | None tM'rg_imw Bird Treaty Act)
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19.  NPS began collaborating with NAS on the congressionally-mandated review of the
IDEIS in May 2012,

20.  OnMay 22, 2012, Senator Dianne Feinstein wrote a letter to CFGC President

aniel Richards, describing her involvement with DBOC and the NPS. Attached as Exhibit 10 isa

E:::-ue and correct copy of the letter,
21. On August 30, 2012, the National Academy of Sciences issued its report entitled,
FSeientific Review of the Draft Environmental Impact Statement: Drakes Bay Oyster Company
Special Use Permit.” Attached as Exhibit 11 is a true and correct copy of the report made publicly
favailable.
22.  OnNovember 20, 2012, NPS issued a Final Environmental Impact Statement
KFEIS) for the DBOC SUP. Attached as Exhibit 12 are true and correct copies of select portions of
lthe FEIS.
23, NPS issued the FEIS on the evening before Secretary Salazar visited DBOC and
[PRNS, and one day prior to the Thanksgiving holiday weekend.

24.  OnNovember 29, 2012, I was notified by Secretary of the Interior Kenneth L.
Salazar that DBOC had been denied a SUP for the continued use of the land and facilities on the
shores of Drakes Estero. This decision has caused and will continue to cause irreparable harm to
rmyseli; to DBOC, DBOC’s thirty-one full time employees, DBOC's customers, the environment of
[Drakes Estero, and the community at large. as more fully described below.

25.  Prior to Secretary Salazar's decision on November 29, 2012, NPS did not publish a

otice of Availability (NOA) in the Federal Register, did not issue a Record of Decision (ROD),
Eﬂd did not submit the FEIS to the U.S. Environmental Protection Agency (EPA) for review. EPA
L:lid not publish a NOA announcing the availability of FEIS.
26.  Attached as Exhibit 13 is a true and correct copy of the Memorandum of Decision
E‘:am Secretary Salazar to the Director of the NPS, denying DBOC a SUP, which I received from

5. Laura Davis, Chief of Staff to Secretary Salazar, on November 29, 2012.

LUNNY DEC. 180 MOTION FOR PRELIM.
INJ, 12-CV-06134 YGR
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27.  On August 7, 2012, DBOC and Dr. Corey Goodman filed a Data Quality Act
QA) Complaint with the NPS . Attached as Exhibit 14 is a true and correct copy of the DQA

E:rnplaint.
28. On October 3, 2012, NPS refused to respond to the DQA Complaint. Attached as
[Exhibit 15 is a true and correct copy of the NPS refusal to respond.
20.  On October 16, 2012, DBOC and Dr. Corey Goodman appealed NPS’s refusal to
Lespund to the DQA complaint. Attached as Exhibit 16 is a true and correct copy of the DQA
tappeal.
30.  On November 29, 2012, I received a letter from Christine Lehnertz, Regional
[Director, Pacific West Region, National Park Service, outlining the NPS's terms and conditions for
what activities DBOC would be permitted to take during the ninety-day period, from December I,
2012 to February 28, 2013 (hereinafter the “NPS Directive™). Attached as Exhibit 17 is a true and
correct copy of NPS Directive.
Irreparable Harm Related to Shellfish in Drakes Estero

31, The NPS Directive requires DBOC to remove all shellfish from Drakes Estero by
(February 28, 2013, whether they are mature or not.
32.  DBOC currently has approximately 20 million oysters and approximately
2 million clams growing in the waters of Drakes Estero in various stages of development.
33,  Before February 28, 2013, approximately 1,000,000 oysters (approximately 5% of
fthe total oysters) and 10,000 clams (less than 1% of the total clams) will be commercially viable
such that they are ready for harvest.
34,  If oysters and clams are removed from Drakes Estero before they are
L:ummercia]ly viable, they must be destroyed pursuant to CDFG regulations. Accordingly,
lapproximately 19 million oyster and 1.99 million clams must be destroyed to comply with the NPS
Directive.
35.  Mature oysters have a current market value of approximately $0.50 each, and

fnature clams have a current market value of approximately $0.30 each.

LUNNY DEC. ISO MOTION FOR PRELIM.

e INI., 12-CV-06134 YGR
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Irreparable Harm to DBOC’s Employees and their Families Who Live at the Farm

72.  Fifteen people—DBOC employees and their families—live on site and will be
forced to move if the NPS Directive is enforced.
73.  Inaddition to losing their jobs, our employees who live onsite are likely to have to
[pay more for housing due to the scarcity of affordable housing in Marin County.
74.  Seven children under the age of sixteen live onsite and being forced to move will
foreak their social and academic networks. It is unlikely that their next home will be as safe and
Isheltered as the community where they live at DBOC.
Irreparable Harm to the Environment

75.  The shellfish and oyster racks have been in place for more than fifty vears. |

elieve that removing the shellfish and oyster racks will cause environmental harm to Drakes
H‘;stem that has not been adequately studied or accounted for.

76.  DBOC has worked diligently to preserve the unique environmental characteristics
of Drakes Estero by operating in a sustainable, environmentally conscious manner, balancing the
commercial aspects of the business with the surrounding environment.

Irreparable Harm to DBOC’s Valid State Water Bottom Leases

77.  California conveyed fee title to the water bottoms in Drakes Bay to the federal

overnment in 1963, but expressly retained the rights to lease the water bottoms in Drakes Estero
!fi}l‘ aquaculture.
78.  As noted above, DBOC holds valid State water bottom leases from the CFGC to
fcultivate shellfish in Drakes Estero.

79.  Converting Drakes Estero from “potential wilderness” to “wilderness™ will deprive
DBOC of its right to conduct oyster cultivation operations pursuant to its valid State water bottom
!]easesi
Irreparable Harm to the Publie

80.  DBOC is a local landmark, and is one of the most visited places in the PRNS. The

E::rss of DBOC will deprive the public of the opportunity to enjoy DBOC and to learn about the long

istory of aquaculture in Drakes Estero.

LUNNY DEC. [SO MOTION FOR PRELIM.
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87.  The termination of DBOC’s business would also remove a destination that draws
pproximately 50,000 people to the coastal communities of West Marin every year, which will
arm the local economy (restaurants, shops, hotels/motels, etc.) by depriving them of income that
therwise would be generated by those visits to DBOC.

88.  Oyster farming in Drakes Estero began in the 1930s, and we believe that it allows
[us to produce some of the world’s best oysters due to the unique attributes found in Drakes Estero.
89.  The farms in PRNS, including DBOC, have been pioneers in sustainable
tagriculture and have a well-deserved reputation of being a model for sustainable agriculture
working in harmony with the environment.

90.  Drakes Estero is surrounded on all sides by ranching operations that extend to the
waters’ edge.
91.  Based on my observations, I estimate that eelgrass has recruited around

lapproximately 85% of the oyster racks.

LUNNY DEC. IS0 MOTION FOR PRELIM.
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I declare under penalty of perjury under the laws of the United States and the State of
alifornia that the foregoing is true and correct.

ecuted this 20th day of December, 2012, in Inverness, California.

Kevin LW

13 LUNNY DEC. ISO MOTION FOR PRELIM.
INJ., 12-CV-06134 YGR
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Attorneys for Plaintiffs DRAKES BAY OYSTER COMPANY and KEVIN LUNNY

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

DRAKES BAY OYSTER COMPANY,
17171 Sir Francis Drake Blvd
Inverness, CA 94937, and

KEVIN LUNNY,
17171 Sir Francis Drake Blvd
Inverness, CA 94937

Plaintiffs,
V.

KENNETH L. SALAZAR,

in his official capacity as Secretary, U.S.
Department of the Interior,

1849 C Street, NW, Washington, D.C., 20240;
U.S. DEPARTMENT OF THE INTERIOR
1849 C Street, NW, Washington, D.C., 20240,
U.5. NATIONAL PARK SERVICE

1849 C Street, NW, Washington, D.C. 20240;
JONATHAN JARVIS,

in his official capacity as Director, U.S.
National Park Service,

1339 C Street, NW, Washington, D.C. 20240;
an

DOES 1-100,
Defendants,

Case No, 12-cv-06134-YGR
DECLARATION OF KEVIN LUNNY IN

SUPPORT OF MOTION FOR
PRELIMINARY INJUNCTION

Date: January 25, 2013
Time: 2:00 p.m.
Court: Oakland Courthouse 5 — 2nd Floor

7200493 1,1 00%9880-00856

LUNNY DEC. 180 MOTION FOR PRELIM,
IMJ., 12-CV-06134 YGR




Case4:12-cv-06134-YGR Document38-1 Filed12/21/12 Page2 of 66

EXHIBIT 1
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© United States Department of the I tecle Ko

NATIONAL PARK SERVICE B‘EE 21 n _/

WESTERN REGION

450 GOLDEN GATE AVENUE, BOX 16063 = f
nd WEFLY REVER TO! SAM FRANCISCD, CALIFORNLA 94102 W ST, %
| wenT OFfes L
L1425 (WRIML December 19, 1573 | S R

Tr. 02-106

FORE [ R AR TTEHANGE
Johnson Oyster Co. l

IHIIRP TETATION A

,.._....-.—-

I“"EE- E"“"{J\:IET

e L

Memorandum PROTEC N
To: Associate Director, Park System Management | THOGREE AR
4 [ lhaFETY
From: Regional Director, Western Reglon ]_-/-"l e i

Subject: Transmittal of Deed Assembly

Vendor: Johnaon Oveter Company

Tract No.: 02-106 ;
Area: Point Reyce Hational Seashore
Deed No.:

The original documents for the subject scquisition are transmitted
herewith as follows:

(x ) 1. Recorded Instrument of Conveyance

( x ) 2. Attorney General's Final Title Opinion

( x ) 3. Title Evidence

( Y 4., Administrative Waiver Certificate

{x ) 5. Certificate of Inspection and Ppssession

( 3 6, Articles of Incorporation

{ Y 7. Resolution

( x ) 8. Other Documents
Vendor's (Seller's) Certificate of Fuﬂsension (1)
Tenant's Certificate of Possession ()
Disclaimers (b)
Terms of Teservation contelned In contract no. LABOOUIZNT73

lSEd} Howafd H {_:hﬁr:ﬂmrﬂ
Enclosures
ce:

Superintendent, _!oint Reyes, NS .
\ w/cy Deed arl Final Title Gpin‘]‘.on g
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My

‘ - S R R
; © PARCEL ONE:

BECINNING at a'point which bears South 43° 25' 25" West U66T.1LB feet from
the most Easterly corner of that certain parcel of land conveyed by James
and Margaret MeClure to R.C.8, Communications, Ine. by Deed dated September
28, 1929 and recorded October 15, 1929 ip Liber 185 of Official Records, at
page 93, Marin County Records; and running thence South 60° 09' East 938.6

: ‘feet, South 2° 09' East 238.01 feet, North €0° 09' Weat 938.6 feet and North
£2° 09' West 238,01 feet to the point of beginning

FARCEL TWO:

A RIGHT OF WAY for roadway purposes over a strip of land 1k feet in vidth,

the center line of which is described es follows: BEING that certaln property
in the County of Marin, State of Celifornia, more particularly deseribed as
follows : BEGINNING et a point on the Northeesterly boundary line of that
certain tract of land conveyed from Edward E, Heims et ux to Larry Jensen et ux,
by Deed dated February 2, 1951, distant on sald line Scuth GO° 09' East 198.25
feet from the most Wortherly corner of seld tract; end running theoce Noitn L2°
k7' West 171.66 feet, North 21° 12' West 107.84 feet, North L° L' West 105.70
feet, MHorth 25° L5' East 168,34 feet, North 11° 06' East 96.79 feet, North 6°
29' West 22,11 feet, North 13° 57' West 110.3k feet, North 01° 1B' West 91.11
feet, North 22° 51' East 349.15 feet, North 44® 19' East 15,39 feet, North 17°
4o' Bast 137.L0 feet, North 04® $B' Bast 225.42 feet, North 12° 20' East 151.12
feet, North 26° OL4' East 173.97 feet, North 11° 55' Eest 265.05 feet, North 22°
56! East 166,80 feet, North 32° 1L' East 170.88 feet, Nerth 53° 27' East 161.26
feet, Yorth 47° 12' East 126.93 feet, Horth 65° 02' East 76.43 feet, North 45°
17* East T8.38 feet, North 31° 3B' East 91,54 feet, North 55° 55' East 99.86
feet and North 35° 11' Eest 177.94 feet 4o the Inverness~Pt. Beyes County Road.

RREST . T L T
L] H ey g " ity

“A ' St

. e P o P R ) 20

: .

Tt . EXHIBIT "A"

'I' .

S ) w264 53643
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Office of the Attormep Geneca!
Washington, 1. (. 20530

December 12, 1973

Honorable Rogers C. B, Morton
Secretary of the Interior
Washington, D. C.

My dear Mr. Secretary:

Re: File No. 33-5-2295-227
Tract No. 02-106
County Marin State California

An examination has been made of the title evidence and
related papers pertaining to certain land in which interests
have been acquired under authority of existing legislation.
The land and estate-acquired by the United States are more
particularly described in the deed. .

The title evidence and accompanying data disclose walid
title to be vested in the United States of America subject to
the rights and easements noted in Schedule A attached hereto
which your Department has advised will not interfere with the
proposed use of the land. '

The title evidence and related papers have been retained
in the files of this Department.

Sincerely yours,

bt Y Bk

Acting Artorney General
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® &

Schedule A
File Mo.: 33-5-2295-227
Tract No,: 02-106

Project: Point Reyes National Seashore located in Marin
" Gounty, California

Estate Acquired: Fee simple and easement
Acreage: 5.00
Consideration: $79,200.00

The deed to the United States of America was executed
by Johnson Oyster Company, & corporation, on November 9, 1972,
filed for record on November 30, 1972, and recorded in Book 2634,
at page 641,

The title insurance policy was last satisfactorily
certified as of November 30, 1972, by Transamerica Title In-
surance Company.

The title is subject to the following:

1. Existing easements of record for public
roads and highways, rights of way for
railroads, pipelines, public utilities,
ditches and canals.

2, Reservation by the grantors of the right
to cccupy the premises as set forth in the
deed to the United States,
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UNITED STATES
DEPARTMENT OF THE INTERIOR
Hationel Perk Service
= Johnson Oyster Company 5 ' 02-106
Yendor Tract
- Point Reyes
OOC3ILCT3 Nationsl Sesshore

Contrect Ho. Aren

OFFER TO SELL REAL FROPERTY
The undergigned, hereinaiter cnlled the Vendor, in consideration of the
¥ mutual covenants and agreements herein set forth, offers o gell and con-
vey to the United States of Americe und its assigns, the fee simple title
to the following described land, with the buildings and improvements
thereon, end nll rights, hereditaments, essements, and oppurtenancod
thereunto belonging, located in the £

County of Marin , Btate of _Celifornis L

containing _5.00 acres, more or less, more particularly
deperibed ag follows:

ges Exhibit "A" attached hereto #nd made 3 part hereof.
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sublect to existing easements for public roeds and highweys, public util-
ities, railroeds and pipelines, and encumbrances listed on Exhibit "B"
attached hereto and made a part hereof.

Excepting and reserving only the following rights end intar;eat.s in the
_above described property: as shown on Exhibit "C" attached hereto and
made & part hereof.

The t-grma and conditions of thisg offer are as follows:

(1) The Vendor agrees that this offer may be accepted by the United
Btates through any duly authorized representetive, by delivering, zmail-
ing, or telegraphing s notice of acceptance to the Vendor at the eddress
stated below, et any time within three (3) month(s) from the .date

hereof, whersupon this offer and the acceptance thersof becocme a binding
contract,

(2) The United States of America mgrees to pay the Vendor for said

land the sum of Seventy Nine Thousand Two Hundred ' dollars
($ 79,200,00 ) peysble on scceptence of this offer and approval of
2
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(April 71)

Vendor agrees to furndish the United States evidence that these
items of expenses have been billed to and paild by him, and further
agrees that the United States alone shall determine the fairmess

"~ and resscnableness of the expenses to be paid,

(5) The Vendor agrees thet logs or damage to the property by fire

or acts of God shall be at the risk of the Vendor until the title to
the land end deed to the United Ststes have been accepted by.the United
States through its duly authorized representative; and, in the event
that such loss or damage occurs, the United States may, without 1iasbiliey,
refuse to accept the conmveyance of the title or it may elect to accept

. conveyance of title to such property, in which case there shall be &n
equitable adjustment of the purchase price,

(6) The Vendor angreea that the United States may acquire title to
said land by condemnation or other judicial proceedings, in whieh event
the Vendor agrees te cooperate with the United States in the prosecution
of sueh proceedings; agrees that the consideratieon hereinsbove stated
ghall be the full amount of the award of just compensation, inclusive
of interest, for the taking of said land; agrees that sny and 8ll awards
of just compensation that may be made in the proceeding to sny defendant
ghall be payeble and deductible from sald amount,

{7) The Vendor further agrees thet from the date herecf, officers
and accredited agenta of the United States shall have, ac all proper
times, rights and privilegea to survey and enter upon said property for
all lawful purposes in connection with the scquisition thereof.

(8) It is agreed thet the spouse, if any, of the Vendor, by signing
below, agrees to join in any deed to the United States end to execute
any instrument deemed necessary to convey to the United States any
separate or community estate or intereet In the subject property and to
relinquish and release any dower, curtesy, homestead, or other rights
or interests of such spouse therein,

(9) The Vendor represents and it is & condition of acceptance of
this offer thet no member of or delegate to Congress, or resident
commigaloner, shall be admitted te or share any part of this agreement,
or to any benefits that may arise therefrom; but this provision shall
not be construed to extend to dny agreement if made with a corporstion
for its general benefit.

(10) The terms and conditions sforesaid sre to spply to and bind
the heirs, executors, administrators, successors, and agsigns of the Vendor,
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i
(11) All terms and conditions with respect to this offer are
expressly contsined herein and the Vendor agrees that no representative
” or agent of the United States has made any reprasentation or prouwise
with respect to this offer not expressly contained herein,

{12) The Vendor hereby authorizes and directs the United St
to accomplish payment of the amount specified in paragraph 2 al:
by depositing a check in said amount payable to the Marin Title
Guaranty Company, escrow agent for the Vendor, 1300 Fourth Stre:
San Rafael, California.

Signed and Delivered this f‘#e{ day of /ﬂ;}‘s’#ﬂjhﬂ p 1972,

WITHESSES: VENDORS: Johnson Oyster Company
o ]
_L%.L/-J G B
Witneess Eﬂﬂﬁ"'
T hnsdn, President
E ' \
Witness - EAE L A E Vendor
"'}Mﬁ 5, Sacretary-Tressurer
Witness Vendor
Witnese . Vendor

Wotice of acceptance of this offer -i.a to be sent to:

Mr. Charles W. Johnson, P. O. % e cali {a 949737
Hame Address City, State, ZIP

' . ACCEPTANCE OF DFFER TD SELL REAL ‘m}rmﬂ

5 ’ The offer of.the Vendor contained herein is hereby accepted for and on
behalf of the UNITED STATES OF AMERICA.

Date: !’9%5'/7'} an,%%

Title: .'G.I!-'[',_"-'_I.', DIVICIOR e o seoma
=il REGION —
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Exhibic "A"

That certain real property situvate in the Coumty of Marin, State of Cslifornis,
described az follows:

FARCEL ey

PEGINNING at o point vhich bears South 43 25' 25" Yeot LE6T.148 feet from
the most Easterly corner of thut certain parcel of land conveyed by Jaxmes
end Mergeret MeClure to R.C.S. Cormmunications, Inc. by Deed dated Septenber

. 28, 1929 end recorded Oetober 15, 1923 in Idiber 185 of Officicl Records, et
page 93, Horin County Records; and running thence South €0° 09' East 538.6
feet, South 2° 09' Eest 238.01 feet, North 60° 09' West 938.6 feet =mnd North
2° 09! West 238,01 feet to the polnt of begloning

PARCEL TW0 : .
A RICHT OF WAY for rosdvoy purposes over o strip of 1ond 14 feet in wldih,

“the -cepter Mpe of vhich iz described &s follows: BEING that certain property
in the County of Marin, State of Celifornia, more particularly described as
follows; DECINHDNG ot a point on the Hortheasterly boundary line of that
certoin tract of land conveyed from Edward H. Heime et ux to Lerry Jensen ot wx,
by Deed duted Februmry 2, 1951 , distant on said line South G0° 09' East 1908.25
feet from the most lortberly cormer of said troct; and runniug thence Morth L2°
k7' West 171.66 feet, North 21° 12' West 107.84 feet, Worth 4° LB' West 105.70
feet, North 25° L5' East 168,34 feet, North 11° 06' East 96,79 feet, North 6°
20! West 22h4.11 feet, Torth 13° ST’ West 110,3h feet, Horth 0m® 184 West 91.h1
feet, Horth 22° 51' East 949,15 feet, Horth L4° 19' Eant 145.39 feet, North 17°
40' East 137.h0 feet, Worth oh® 58' East 225.k2 feet, North 12° 20' East 151.12
feet, Horth 26° Ol' East 173.97 feet, Nerth 11° 55' Enst 2B85.05 feet, Horth 2p0
56* East 166,00 feet, North 32° 1N' East 170,68 feet, North 53° 27' East 161.26
feet, Horth L7° 12' Esst 126.93 feet, Norih 659 02' Bast 76.h3 fect, North 5°
"I7' East 78.38 feet, North 31° 38' East 91.54 fect, Vorth 559 55' Enst 99.66
feet ond Forth 35° 11' Bast 177.9h feet to the Invernesa-It. Reyes County [Hoed,
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Exhibit "“B%

1. Any adverse claim based upon the assertion that some portlon of said
tend 15 tide or submerged lands, or hss been created by artiflcisl
mesns or has sccreted to such portions so created,

2. Mo insurence will be undertskeno as to any portion of the herein
described property that lies below the line of ordinery high tide .
g8 it came te rest from natural means.

. 3, Conditions regarding the use of Parcel Two herein as cont2ined in an
Agreement between Edward H. Heims, et ux and A. L. Jemsen, et ux,
recorded Febrvary 5, 1951, in Book 676 of Offieclal Records at page 3g2,

The interest of the Heims now wests in the United Ststes of America.

an
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¥ Reserving to Vendor, its successors and assigns, a terminable right
to use snd oceupy the sbove-described property, as daline;;;ﬂ on
E;:i.'ri.hit it aul:i:m:l'mz:udjr togsther. with the improvements situated thereonm,
for a period of 40 years for the purpose of processing and selling
wholesale and retail oysters, gspafood and complimentary food items,
the interpretation of oyster cultivation to the visiting public, and

residential purposes reascmably incidental thereto, subject to the

following:

Definitions

The term "Director” as used herein means the
Director of the Natiomal Perk Service, end
includes all his duly euthorized, delegated

representatives.

The term "Vendor" as us.nd herein means the

Johnson Oyster Company, a California Co:p_nratinn,

and its successors and assigns.
1. The premises reservad by Vendor hereunder shall at all times
be maintained in a safe, sanifa:y, and sightly eondition, open
to reasomable inspecticn by the Director, amd meeting all Federal,
State, and County health, sanitatiom, and safety standards applicable
to operation of and residence within areas engaged in the processing

and retail sale of oysters.
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2, Ueilicy ser:wicas related to the reserved premises, including
but not limited to water, electricity, sanitation, and garbage
"disposal are the sole responsibility of Vemdor. Garbage and
debris shall be disposed of by Vendor outside the boundary of
the Point Reyes Wational Sesshore, Use of the existing tra sh
and garbage dumps on the reserved premises shall be discontinued

and the dumps shall be restored to a natural conditiom by Vendor.

3. Oyster shells may be disposed of within the boundaries of the
Point Heyes Nstional Seashore and may be stockpiled for a reason-
able pericd of time on the ;.bremises for tlse as follows:

a) Upom apprwl";l and under an agreement with the Fish
and Came Department and other State of California
regulatory authorities, some shells may be ground
up and deposited uniformily on the water bottom
allotments.

b) Socme shells may be used for surfacing the road southerly
from Sir Francis Drake Highway to the premises including
the parking area on the reserved premises and the
parking area on the adjacent land under special use

3 by the Vendor. Approval of the Superintendent will
be required prior to deposition of shells anywhere

eglse within the Seashore for road surfacing purposes.

N '¢) Some shells may be used for seed purpose in oyster

propagation.
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d) Some shells will be maintained to offer as gifts to

the visiting public,

&, Vendor shall not commit waste upon the feser‘;ed premises and

shall at eIl times maintain them in a neat and sightly conditiom.

5. A permanent residence shall be msintained upon the reserved

property, occupied by a responsible employee of Vendor.

6, Vendor shall abide by all rules and regulations pertaining

to Netional Park System areas,

7+ MNo permanent or temporary striucture, sign or other improve-
ment of any type whatsoever shall be erected by Vendor in or
upon the reserved premises or improvements without the .prinr

written approval of the Director.

B. Vendor and its employees shall take all ressonable precautions
to prevent fires in and about the reserved premises, and shall
cooperate with the Director inm fire extinguishment in the reserved

premises and areas immedlately adjacent to the reserved premises.

- 9, During the term of Vender's reservation, Vendor shall be
golely responsible for all eclaims arising fruln_use of the reserved
premises by visitiors, and shall carry extended coverage liability
insurance protecting against such claims in an smount and .nf a type

agreed by the Director, to be sufficient for this purpose.

.
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10, During the term of occupancy, the Vemder shall carry fire
* and .extem{e& coverage insurance to the full insurable value of
the improvements. The insured under safid fire and extended
coverage insurance shall be the Vendor and the United States of
hoerices as their interests may appear. In case of logs, the
Vendor may replace the improvements with equivalent structures.
Should the Vendor elect not to tebuild, sll insurance proceeds

= shall be divided between the United States and the Vendor as

thelr interests may appear.

11. Upon expiration of the reserved term, a special use permit
may be issued for th-e continued occupancy of the property for
the herein described purposes, provided however, that such
permit will run concurrently with and will terminate upon the °
expiration of Stace water bottom allutmem;s assigned to -the
Vendor, Any permit for continued use will be lssued in
accordance with National Fark Service regulations inm effect at

the time the reservatiom expires.

12, Upon expiration :;E Vendor's reservation, or the extended

. uge period by permit, it shall remove all structures and improve-
ments placed vpon the premises during the perlod of its
tta-elnratim. Any such property not rgmwed from the reserved

premises within 90 days after expiration of Vendor's reserva-

™ tiom shall be presumed to have been abandoned and shall be
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presumed to have been abandoned snd shall become the property of
. the United States of America, but this shall In no way relieve
< Vendor of lizbility for the cost of removal of such property from

the reserved premises.

13. Disputes copcerning performance under the terms of this
reservation shall be determined by the Secretary of the Interior
or his duly authorized representative in & manner consistent

with due process of law.

14. Should Vendor elect to.dispose of any unused portion of the
remainder of its reserved occupancy, the United States of America

-ghall -be afforded & right o first refusal to acquire the same,

15, A specisl use permit will be izsued by the Director to
Vendor for public incerpretation of oyster cultivacion by Vendor

or adjacent premises, effective coacurrently with Vendor's

reservation.

16, Vendor shall keep the reserved premilsecs open to the public

for the interpretation of oyster culrivation and processing.

17. Vendor, its successors and assigns, shall pay the possessory
interest tax during the term of use and occcupancy.’

18. Vendor cennot conduct & restawrant cperation on the premises

without pricr written spprovel of the Director,
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EXHIBIT 2
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State of California - The Respurces Agency ARNOLD SCHWARZENEGGER, Governor
DEPARTMENT OF FISH AND CAME f.,_:‘:%
http:/ fwww. dfg.ca gov -5 -._;-_%

1416 Ninth Street 'PE:‘;,

Sacramento, CA 95814

December 21, 2004

Mr. Tom Johnson
Johnson Oyster Company
P.O. Box 69
Inverness, CA 94837

Subject: Renewal of Leases, M-438-01 and M-438-02
Dear Mr. Johnson:

Enclosed are the executed copies for lease agreements, M-438-01 and M-
438-02, for your files. | appreciate your patience in the execution of these
documents. Should you have questions regarding the activities associated with
these leases, please contact Tom Moore at (707) 875-4261.

Sincerely,
Eric R. Dockter

Analyst
Business Services

(i 1 Tom Moore

Region 7
Eric Larson (w/o attachments)
Regiﬂ-l"l ? .r-T-:-! A it T
1 T f _"fl ‘__II_-.':_ :': "n-_‘l |3
EL 2 & 2004
By A48

Conserving California’s Wildlife Since 1870
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RENEWAL OF LEASE

Made this 25™ day of June, 2004 at Crescent City, California by and between the
State of California, acting by and through its Department of Fish and Game, hereinafter
referred to as "Lessor” and Johnson Oyster Company, hereinafter referred to as
“Lesses.”

WITNESSETH:

WHEREAS, Lessee indicated an interest in renewing a prior lease agreement in
correspondence dated May 28" 2003 and exercised that option by requesting Fish and
Game Commission consideration of the request in correspondence dated April 8, 2004,
and

WHEREAS, The Fish and Game Commission at the May 4, 2004, meeling in
San Diego, California granted the Lessee's request to extend the lease for 80 days to
negotiate specific terms and conditions for the new lease.

WHEREAS, Lessee is presently a registered aquaculturist authorized to grow
marine life for profit in the waters of the State of California as provided in Section 15101
of the Fish and Game Code, and

WHEREAS, Lessee expressed support for the Lessor's recommended approval
of the requested lease renewal for a 25-year period, contingent on a concurrent Federal
Reservation of Use and Occupancy for fee land in the Point Reyes National Seashare,
at an initial lease rate of three dollars ($3.00) per acre at signing, ten dollars ($10.00) at
4 years, fifteen dollars ($15.00) at 10 years, and twenty dollars ($20.00) at 15 years,
subject to adjustment considering changes in the Consumer Price Index and current
lease rates no more often than every five years, at the Fish and Game Commission's
discretion, and.

WHEREAS, the Fish and Game Commission determined that a lease renewal
was in the best interest of the State of California at the June 25, 2004, meeting in
Crescent City, California and approved the renewal based on the renegotiated lease
terms recommended by the Department of Fish and Game.

NOW, THEREFORE, THIS INDENTURE WITNESSETH:

That, in consideration of payment of the monies hereinafter stated in accordance
with the renegotiated terms recommended by the Lessor and accepted at a duly called
and noticed hearing of the Fish and Game Commission of the State of California,
pursuant to law and in consideration of the covenants contained herein on the part of
the Lessee, Lessor does hereby grant to Lessee the exclusive privilege to cultivate
approved shellfish hereon and in those certain waters of the State of California

Pagelof 5
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Number M-438-01

deposited in the United States Mail, certified and postage prepaid and addressed
as follows: '

To the Lessor DEPARTMENT OF FISH AND GAME
1416 Ninth Street
Sacramento, CA 95814

To the Lessee MR. TOM JOHNSON
JOHNSON QYSTER COMPANY
P.O. Box 69
Inverness, CA 94937

Nothing herein contained shall preclude the giving of any such written notice by
personal service. The address to which notices shall be mailed as aforesaid to
either party may be changed by written nolice given by such party to the other,
as hereinbefore provided.

Lessee hereby indemnifies and holds harmiess the Lessor, its officers, agents
and employees against any and all claims and demands of every kind and nature
whatsoever arising out of or in any way connected with the use by the Lessee of
said lease or the exercise of the privilege granted herein.

The terms, provisions, and conditions hereof shall be binding upon and inure to
the benefit of the parties and the successors, and assigns of the parties hereto.

The lease does not imply that any guarantee is given that shellfish may be grown
and harvested for human consumption. The Lessor only has the statutory
authority to enter into aquaculture leases (Fish and Game Code Section 15400
et. seq.). The California Department of Health Services has the authority (Health
and Safety Code Section 28500 et. seq.) to certify and regulate sanitary
procedures followed in the harvesting, handling, processing, storage, and
distribution of bivalve mollusk shellfish intended for human consumption.

Lessee must recognize that compliance by certified shellfish harvesters with the
conditions and procedures set forth in the Department of Health Service’s current
*Management Plan for Commercial Shelifishing in Drakes Estero, California® and
in the current "Contingency Plan for Marine Biotoxins in California Shellfish” is
mandatory. These conditions and procedures establish classifications for
certification to harvest shellifish (oysters, mussels and clams) and establish
rainfall closures which may delay or prevent harvesting of cultured organisms
from this lease and are a condition of the Shellfish Growing Area Certificate,

The attached Nondiscrimination Clause (OCP-1) Is hereby made a part of this
agreement.

Page 8 of ©
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Except as herein amended, all other terms of said lease agreement shall remain
unchanged and in full force and effect.

IN WITNESS THEREOF, the parties hereto have caused this lease to be duly
executed as of the day and year first above written.
APPROVED:
FISH AND GAME COMMISSION

By: a/zd%mf\hm

STATE OF CALIFORNIA
DEPARTMENT OF FISH AND GAME

By: /

i /
Lessor
Renee Renwick [eputy Director, Admimistration

TOM JOHNSON
JOHNSON OYSTER COMPANY

e

Lessee

By

Page9of 9
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

STATE OF GALIRD
COUNTY OF ?ﬁmmm }SS
on lg % i;}'-__t befors me, Saa L. Huddleston ¥ \\}O'.h:'-.fu;? Ly bll ' ’

persanally appeared hq T i ; C)\."‘- I e L0

NAME(S) OF SIGNER(S)
personally known o mo -OR - ed to me on sis of satisfactory svidence fo be the
persentg] whose name subseribed to the within instrument and
= ged 1o me tha axeculed the same in

ettiheir authorized capacityled], and that by hisfhesteir
signatureDe) on the instrument the person(¥, or thé entity upen behalf of
which the parscn;}:kamd, exgcuted the Instrument.

WITNESS my hand and gfficisl seal.
[ T e

r"-_—-_hh)cmd. L E
ATEEE SIGNATURE OF NOTARY

OPTIONAL

Though the data balow is not required by law, it may prove valuable to persons relying on the document and could
prevent fraudulent reattachment of this form.

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT
INDMIDUAL :
CORPORATE OFFICER i
Rencioal ot | case
TITLE(S} TITLE OR TYPE OF DOCUMENT
PARTNER(S) \! L‘
LIMITED or GEMERAL b 72 -
ATTORNEY-IN-FACT 1O "Dmt::t 2% oy 0\& ———
TRUSTEE(S) NUMBER OF PAGES,

GUARDIAN/ICONSERVATOR

OTHER: ’\3\\ Wﬁ\ oY

DATE OF DOCLUMENT |

SIGNER IS REPRESENTING: }\\!' A
NAME OF PERSON{S( OR ENTITY{IES) SIGNER(S) OTHER THAN NAMED ABOVE
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ADDENDUM TO
AQUACULTURE LEASE
BETWEEN
DEPARTMENT OF FISH AND GAME, LESSOR
AND

JOHMNSON QYSTER COMF’ANY
NONDISCRIMINATION CLAUSE

{ocP - 1)

¥ ]

T

During the-performance of this contract, contractor and lﬁs
subcontractors shall not unlawfully discriminate uguinst nv
employee or applicant for employment becouse of race, rel
gion, color, national origin. ancestry. physical handicuﬂL
medical condition, marital status, qge (over 40) or sex.
Contractors and subcontraoctors shall insure that the evul a-
tinn and treatment of thelr employees and applicants for |
B loyment are free of such discrimination. Contractors gnd
contractors shall comply with the provisions of the F
Emnlﬂyment and Housing Act (Government Code, Section [2S
et seg ,) and the applicable regulntlﬂns promulaated theréhnder
{Culi orniu Administrative Code, Title 2, Sectlon 7285.0
seq.). 1he applicable regulations of the Ealr Employment und
Housing Commission imglenﬁnting Government Cﬂde, Section 12990:
set forth in Chaopter 5 of Division 4 of Titl e 2 of the Cali-
fornia Administrative Code are incorporated Into this contract
by reference and made a part hereof as if set forth in fu&l
Contractor and its subcontractors shall give written notite of
their obllaations under this clause to labor organizations with
which they have a collective bargaining or other agreemenF

This contractor shall include the nondiscriminotion and chm-
pliance provisions of this clause in all subcontracts to berfnrm

work under the controct.

211 references to "contractor" shall be deemed to bhe Lessse.

- 17A [MEW 5-83)
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Mumber M-438-01

AMENDMENT NO. 2
TO
INDENTURE OF LEASE

This amendment of Aquaculture Lease is made and entered into as of the 18"
day of March 2005, by and between the State of California, acting by and through its
Department of Fish and Game, hereinafter referred to as *Lessor”, and Drakes Bay
Ovyster Company, hereinafter referred to as "Lesses.

WITNESSETH:

WHEREAS, on January 18, 1934, the State did allocate approximately 6,000
acres of State water bottoms, lying in Drakes Estero and Estero de Limantour, Marin
County, to David C. Dreir as Oyster Allotment No. 2, under provisions of then Section
820 of the Fish and Game Code, and

WHEREAS, on April 3, 1935, the State did approve the transfer of Allotment No.
2 from David C. Dreir to the Drakes Bay Oyster Company, Inc., and

WHEREAS, on September 4, 1946, the State did approve the transfer of
Allotment No. 2 from Drakes Bay Qyster Company to Larry Jenson, and

WHEREAS, on July 6, 1954, the State did approve the transfer of Allotment No.2
from Larry Jenson to Van Camp Seafood, Inc., and

WHEREAS, on February 11, 1955, the State did approve the transfer of
Aliotment No. 2 from Van Camp Seafood, Inc., to Coast Oyster Company of California
and redescribed said allotment, reducing the acreage of said allotment from an
estimated 6,000 acres to 2,130 acres, and

WHEREAS, on September 6, 1955, the State did set aside (under authority of
Section 6497 of the Fish and Game Code), 965 acres of water bottoms in Drakes
Estero and Estero de Limantour, for Public Clam Reserve No. 3, thereby reducing
Oyster Allotment No. 2 to 1,165 acres, more or less, and

WHEREAS, on November 18, 1960, Coast Oyster Company did assign their
interest in Oyster Allotment No. 2, lying in Drakes Estero and Estero de Limantour, to
Charles W. Johnson, and

WHEREAS, on March 7, 1961, the State did approve the transfer of Oyster

Allotment No. 2 to Mr. Johnson and, subsequently, on that date did approve the
assignment of the Allotment to the Allottee, and

WHEREAS, on February 19, 1985, Allottee agreed to the abandonment of that
entire portion of Oyster Allotment No. 2, lying in Estero de Limantour, provided the State

Page 1 of 5
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Mumber M-438-01

approve the allotment of 170 additional acres of water bottoms in Drakes Estero to
Allctiee, and

WHEREAS, on February 18, 19865, the State did approve a redescription of
Oyster Allotment No. 2 to exclude the original allotment acreage lying within Estero de
Limantour, thereby reducing said allotment to 843 acres and gllocating a new oyster
allotment designated No. 72 in Drakes Estero, comprised of 170 acres, to Allottee, and

WHEREAS, on June 1, 1979, it was considered to be in the best interest of the
State to consolidate Oyster Allotments Nos. 2 and 72 to comprise one Allotment (M-
438-01) in conformation with the standard aliotment numbering system adopted by the
State on March 24, 1971, and

WHEREAS, on June 1, 1979, the State did consolidate said allotments Nos, 2
and 72 and did re-allot unto the Allottee the State water bottoms designated as
Aquaculture Lease M-438-01, and

WHEREAS, the Fish and Game Commission at its meeting on October 7, 1994,
adopted new administrative procedures to standardize annual proof-of-use reporting
and the rental period for aguacullure leaseholds, and Lessor amended said lease on
April 1, 1997 to reflect these changes, and

WHEREAS, Johnson Oyster Company requested that title to Lease Agreement
(No. M-438-01) be transferred to Drakes Bay Oyster Company and the Fish and Game
Commission at its meeting on March 18, 2005, authorized the transfer of title of State
Water Bottoms Lease M-438-01, from Johnson Oyster Company to Drakes Bay Oyster
Company,; ;

NOW, THEREFORE, THIS AMENDMENT WITNESSETH:

That, in accordance with actions taken by the Fish and Game Commission of the
State of Califomnia, pursuant to Fish and Game Code Section 15400, Lessor does
hereby amend said lease for such consideration, specific purposes, and subject to
covenants, terms, conditions, reservations, restrictions and limitations as are set forth
herein, and does hereby grant to Lessee the exclusive privilege to cultivate shellfish
thereon, and in all that certain real property situated in the County of Marin, State of
California, described as follows:

Two parcels of water bottoms in Drakes Estero, county of Marin, State of
California, and being particularly described as follows:

Parcel 1.

Beginning at a point near the oyster plant site of Johnson Oyster Company which
bears South 43° 25’ 25" West 3667.148 feet from the most easterly corner of that

Page 2 of 5
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Number M-438-01

These parcels 1 and 2, containing 1,059 acres, more or less, together comprise
Aquacuiture Lease Number M-438-01.

This lease, in accordance with provisions of Section 15400 of the Fish and Game
Code, as may from time to time be amended or changed by the State Legislature, is for
the sole purpose of cultivating Pacific oyster (Crassostrea gigas), and European flat
oyster (Ostrea edulis), in the previously designated area.

The cultivation of additional species of aquatic plants or animals must have
approval of the Fish and Game Commission. Seed stock must be certified before
planting in compliance with Section 15201 of the Fish and Game Code, and must be
planted by Lessee in a manner and at a size approved by the Lessor to assure that
harvested animals are a product of the lease. A request for certification of planting
stock will be submitted by Lessee to the Lessor at least ten (10) days prior to the
proposed dale of inspection.

Shelifish cultivation methods approved for the lease shall be stakes, racks, and
bottom culture within the area approved by the Commission. No other made of
operation or culture method is authorized unless Lessee shall first obtain approval
thereof from the Fish and Game Commission.

The notice of intent to plant shellfish on the lease shall be given to the
Department of Fish and Game's, Marine Region Agquaculiure Coordinator, P.O. Box
1560, Bodega Bay, California 94923, telephone (707) 875-4261, or at such cther place
as Lessor may from time to time designate. In addition o the required ten (10) day
notice, at least a 24-hour notice shall be given to the aquaculture coordinator or their
designee, giving the details on where the shellfish seed can be inspected.

All notices herein provided to be given or which may be given by either party to
the other, shall be deemed to have been fully given when made in writing and deposited
in the United States Mail, certified and postage prepaid and addressed as follows:

To the Lessor DEPARTMENT OF FISH AND GAME
1416 Ninth Street
Sacramento, CA 55814

To the Lessee MR. KEVIN LUNNY
DRAKES BAY OYSTER COMPANY
17171 Sir Francis Drake Boulevard
inverness, CA 84937

Nothing herein contained shall preciude the giving of any such written notice by
personal service. The address to which notices shall be mailed as aforesaid to either
party may be changed by written notice given by such party to the other, as
hereinbefore provided.

Paged of 5
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Number pM-438-01

This lease of State water bottoms only grants Lessee the exclusive right to
cultivate marine life as described in the lease. The lease does not imply that any
guarantee is given that shellfish may be grown and harvested for human consumption.
The Lessor only has the statutory authority fo enter into aquaculture leases (Fish and
Game Code Section 15400 et. seq.). The California Department of Health Services has
the authority (Health and Safety Code Section 28500 et. seq.) to certify and regulate
sanitary procedures followed in the harvesting, handling, processing, storage, and
distribution of bivalve mollusk shellfish intended for human consumption.,

Lessee must recognize that compliance by certified shellfish harvesters with the
conditions and procedures set forth in the Department of Health Service's current
“Management Plan for Commercial Shellfishing in Drakes Estero, California” and in the
current “Contingency Plan for Marine Biotoxins in California Shellfish” is mandatory.
These conditions and procedures establish classifications for certification to harvest
shelifish (oysters, mussels and clams) and establish rainfall closures which may delay
or prevent harvesting of cultured organisms from this lease and are a condition of the
Shellfish Growing Area Certificate.

Except as herein amended, all other terms of said lease agreement shall remain
unchanged and in full force and effect.

IN WITNESS WHEREQF, the parties have caused this amendment to said
aquaculture lease to be executed as of the day and year first above written.

APPROVED:
STATE OF CALIFORNIA
FISH AND GAME COMMISSION DEPARTMENT OF FISH AND GAME

By: mm By:

Rabert R. Treanor, Executive Director

KEVIN LUNNY
DRAKES BAY QYSTER COMPANY

LQOF

" Lessee’

Page 50f 5
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

STATE OF CALIFORNIA }55
COUNTY OF __Snacaaa
On J1Z fe2 before ma, G-Lni-\ Ay u"ﬁ '
parsonally appeared f{,g.ﬂ i Qmmj e g e e S ey '
NAME(S) OF SIGNER(S)
Pt ke - QR - provad to ma on the basis of satisfactory avidence to be the

perzonis} whose nemels) is/ace subscribed to the within instrument and
acknawledged ©© me hat he/shedhay executad the same in
hisfestieir authorized capacity(is=). and that by hislhestheir
signatureie) on the instrument the person(sy, or the entity upen behalf of
which the persen{alacted, execuled the instrument.

M

OPTIONAL -

Thaugh the data below is not required by law, it may prove valuable to persons relying on the decument and could
pravent fraudident reatachment of this form. :

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT
INDIVIDUAL
CORPORATE OFFICER
MLW g2 :
. TITLE(S) TITLE OR TYPE OF DOCUMENT
PARTMER(S)
LIMITED or GENERAL
ATTORNEY-IN-FACT gﬂﬂﬂL
GUARDIAN/CONSERVATOR
OTHER: )2 /1 XE'S"'
DATE OF DOCUMENT
SIGMNER 1S REPRESENTING: -~

MAME OF PERSON(S({ OR ENTITY{IES)

SIGNER{S) OTHER THAN NAMED ABCVE
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Number M-438-01

AMENDMENT NO. 3
TO
INDENTURE OF LEASE

This amendment of Aquaculture Lease is made and entered into as of the 10"
day of December 2009, by and between the State of California, acting by and through
its Department of Fish and Game, hereinafter referred to as “Lessor”, and Drakes Bay
Oyster Company, hereinafter referred to as "Lessee.

WITNESSETH:

WHEREAS, on January 18, 1934, the State did allocate approximately 6,000
acres of State water bottoms, lying in Drakes Estero and Estero de Limantour, Marin
County, to David C. Dreir as Qyster Allotment No. 2, under provisions of then Section
820 of the Fish and Game Code, and

WHEREAS, on April 3, 1935, the State did approve the transfer of Allotment No.
2 from David C. Dreir to the Drakes Bay Oyster Company, Inc., and

WHEREAS, on September 4, 1946, the State did approve the transfer of
Allotment No. 2 from Drakes Bay Oyster Company to Larry Jenson, and

WHEREAS, on July 6, 1954, the State did approve the transfer of Allotment No.2
from Larry Jenson to Van Camp Seafood, Inc., and

WHEREAS, on February 11, 1955, the State did approve the transfer of
Allotment No. 2 from Van Camp Seafood, Inc., to Coast Oyster Company of California
and redescribed said allotment, reducing the acreage of said allotment from an
estimated 6,000 acres to 2,130 acres, and

WHEREAS, on September 6, 1955, the State did set aside (under authority of
Section 6497 of the Fish and Game Code), 965 acres of water bottoms in Drakes
Estero and Estero de Limantour, for Public Clam Reserve No. 3, thereby reducing
Oyster Allotment No. 2 to 1,165 acres, more or less, and

WHEREAS, on Novemnber 18, 1960, Coast Oyster Company did assign their
interest in Oyster Allotment No. 2, lying in Drakes Estero and Estero de Limantour, to
Charles W. Johnson, and

WHEREAS, on March 7, 1961, the State did approve the transfer of Oyster
Allotment No. 2 to Mr. Johnson and, subsequently, on that date did approve the
assignment of the Allotment to the Allottee, and

WHEREAS, on February 18, 1965, Allottee agreed to the abandonment of that
entire portion of Oyster Allotment No. 2, lying in Estero de Limantour, provided the State
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Creamery Bay and following Northeasterly along the Westerly shore of Schooner
Bay along the high water line to the point of beginning at the Northwesterly edge
of the 100-foot boat passageway.

Excepting therefrom, a one-acre parcel designated as Aquaculture Lease No, M-
438-02, said Parcel 2 containing 709 acres, more or less.

These parcels 1 and 2, containing 1,059 acres, more or less, together comprise
Aguaculture Lease Number M-438-01.

This lease, in accordance with provisions of Section 15400 of the Fish and Game
Code, as may from time to time be amended or changed by the State Legislature, is for
the sole purpose of cultivating Pacific oyster (Crassostrea gigas), Manila clams (Tapes
japonica), and European flat oyster (Ostrea edulis), in the previously designated area.

The cultivation of additional species of aquatic plants or animals must have
approval of the Fish and Game Commission. Seed stock must be certified before
planting in compliance with Section 15201 of the Fish and Game Code, and must be
planted by Lessee in a manner and at a size approved by the Lessor to assure that
harvested animals are a product of the lease. A request for certification of planting
stock will be submitted by Lessee to the Lessor at least ten (10) days prior to the
proposed date of inspection.

Shellfish cultivation methods approved for the lease shall be stakes, racks, and
bottom culture within the area approved by the Commission. No other mode of
operation or culture method is authorized unless Lessee shall first obtain approval
thereof from the Fish and Game Commission.

The notice of intent to plant shellfish on the lease shall be given to the
Department of Fish and Game’s, Marine Region Aquaculture Coordinator, 619 Second
Street, Eureka, California 95501, telephone (707) 445-5365, or at such other place as
Lessor may from time to time designate. In addition to the required ten (10) day notice,
at least a 24-hour notice shall be given to the aguaculture coordinator or their designee,
giving the details on where the shellfish seed can be inspected.

All notices herein provided to be given or which may be given by either party to
the other, shall be deemed to have been fully given when made in writing and deposited
in the United States Mail, certified and postage prepaid and addressed as foliows:

To the Lessor DEPARTMENT OF FISH AND GAME
1416 Ninth Street
Sacramento, CA 95814

To the Lessee MR. KEVIN LUNNY
DRAKES BAY OYSTER COMPANY
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17171 Sir Francis Drake Boulevard
Inverness, CA 94937

Nothing herein contained shall preclude the giving of any such written notice by
personal service. The address to which notices shall be mailed as aforesaid to either
party may be changed by written notice given by such party to the other, as
hereinbefore provided.

This lease of State water bottoms only grants Lessee the exclusive right to
cultivate marine life as described in the [ease. The lease does nof imply that any
guarantee is given that shellfish may be grown and harvested for human consumption.
The Lessor only has the statutory authority to enter into aquaculture leases (Fish and
Game Code Section 15400 et. seq.). The California Department of Health Services has
the authority (Health and Safety Code Section 28500 et. seq.) to certify and regulate
sanitary procedures followed in the harvesting, handling, processing, storage, and
distribution of bivalve mollusk shellfish intended for human consumption.

Lessee must recognize that compliance by certified shellfish harvesters with the
conditions and procedures set forth in the Department of Health Service’s current
“Management Plan for Commercial Shellfishing in Drakes Estero, California” and in the
current “Contingency Plan for Marine Biotoxins in California Shellfish” is mandatory.
These conditions and procedures establish classifications for certification to harvest
shelifish (oysters, mussels and clams) and establish rainfall closures which may delay
or prevent harvesting of cultured organisms from this lease and are a condition of the
Shellfish Growing Area Certificate.

Except as herein amEnde'd, all other terms of said lease agreement shall remain
unchanged and in full force and effect.

IN WITNESS WHEREOF, the parties have caused this amendment to said
aquaculture lease to be executed as of the day and year first above written.

APPROVED:

FISH AND GAME COMMISSION

By:

John Carison, Jr., Executive Director

STATE OF CALIFORNIA
DEPARTMENT OF FISH AND GAME
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By:

Lessor

KEVIN LUNNY
DRAKES BAY OYSTER COMPANY

By:

Lessee
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“Management Plan for Commercial Shellfishing in Drakes Estero, California” and
in the current "Contingency Plan for Marine Biotoxins in California Shellfish” is
mandatory. These conditions and procedures establish classifications for
certification to harvest shellfish (oysters, mussels and clams) and establish
rainfall closures which may delay or prevent harvesting of cultured organisms

. from this lease and are a condition of the Shellfish Growing Area Certificate.

Q. The terms, provisions, and conditions hereof shall be binding upon and inure to
the benefit of the parties and the successors, and assigns of the parties hereto

R. The attached Nondiscrimination Clause (OCP-1) is hereby made a part of this
agreement.

Except as herein amended, all other terms of said lease agreement shall remain
unchanged and in full force and effect.

IN WITNESS THEREOQF, the parties hereto have caused this lease to be duly
executed as of the day and year first above written.

APPROVED:

FISH AND GAME COMMISSION

By: Wm

STATE OF CALIFORNIA
DEPARTM F FISH AN ME

Lessor [ /

Renee Renwick Deputy Director, Administration

TOM JOHNSON

JOHNSON OYSTER COMPAN
By: e

Lessee
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Number M-438-02

AMENDMENT NO. 3
TO
INDENTURE OF LEASE

This amendment of Aquaculture Lease Is made and entered into as of the 18"
day of March 2005, by and between the State of California, acting by and through its
Department of Fish and Game, hereinafter referrgd to as "Lessor” and Drakes Bay
Oyster Company, hereinafter referred io as “Lessea.”

WITNESSETH:

WHEREAS, the parties hereto did on June 1, 1879, enter intc Lease Agreement
No. M-438-02 for the purpose of cultivating purple-hinged rock scallops, and

WHEREAS, Lessee in accordance with the terms of said lease agreement
applied to the Fish and Game Commission for authority to cultivate Manila clams
(Tapes japonica) on the lease, and on October 8, 1993 an amendment to said lease
was approved, and :

WHEREAS, the Fish and Game Commission at its meeting on October 7, 1994,
adopted new administrative procedures to standardize annual proof-of-use reporting
and the rental period for aquaculture leaseholds, and Lessor amended said lease on
April 1, 1996 to reflect these changes, and

WHEREAS, the Fish and Game Commission determined that a lease renewal
was in the best interest of the State of California at the June 25, 2004, meeting in
Crescent City, Califomia and approved the renewal based on the renegotiated lease
terms recommended by the Department of Fish and Game, and

WHEREAS, Johnson Oyster Company reguested that title to Lease Agreement
(No. M-438-02) be transferred to Drakes Bay Oyster Company and the Fish and Game
Commission at its meeting on March 18, 2005, authorized the transfer of title of State
Water Bottoms Lease M-438-02, from Johnson Oyster Company to Drakes Bay Oyster
Campany;, ;

NOW, THEREFORE, THIS AMENDMENT WITNESSETH:

That, in accordance with actions taken by the Fish and Game Commission of the
State of California, pursuant to Fish and Game Code Section 15400, Lessor does
hereby amend said lease for such consideration, specific purposes, and subject to
covenants, terms, conditions, reservations, restrictions and limitations as are set forth
herein, and does hereby grant to Lessee the exclusive privilege to cultivate shellfish
thereon, and in all that certain real property situated in the County of Marin, State of
California, described as follows:
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All shellfish cultivation on the lease shall be confined to racks and in trays within
the area approved by the Commission. No other mode of operation or culture method is
authorized unless Lessee shall first obtain approval thereof from the Fish and Game
Commission.

The notice of intent to plant shellfish on the lease shall be given to the
Department of Fish and Game's, Marine Region Aquaculture Coordinator, P.O. Box
1560, Bodega Bay, California 94923, telephone (707) 875-4261, or at such other place
as Lessor may from time to time designate. In addition to the required ten (10) day
nctice, at least a 24-hour notice shall be given to the aquaculture coordinator or their
designee, giving the details on where the shellfish seed can be inspected.

This lease is made upon the following additional terms, conditions, and
covenants, to wit:

All notices herein provided to be given or which may be given by either party to
the other, shall be deemed to have been fully given when made in writing and deposited
in the United States Mail, certified and postage prepaid and addressed as follows:

To the Lessor DEPARTMENT OF FISH AND GAME
1416 Ninth Street
Sacramento, CA 95814

To the Lessee MR. KEVIN LUNNY
DRAKES BAY OYSTER COMPANY
P.O, Box 69
Invemess, CA 94937

Nothing herein contained shall preciude the giving of any such written notice by
personal service. The address to which notices shall be mailed as aforesaid to either
party may be changed by written notice given by such party to the other, as
hereinbefore provided.

This lease of State water bottomns only grants Lessee the excluzive right to
cultivate marine life as described in the lease. The lease does not imply that any
guarantee is given that shellfish may be grown and harvested for human consumption.
The Lessor only has the statutory authority io enter into aquaculture leases (Fish and
Game Code Section 15400 et. seq.). The California Department of Health Services has
the authority (Health and Safety Code Section 28500 et. seq.) to certify and regulate
sanitary procedures followed in the harvesting, handling, processing, storage, and
distribution of bivalve mallusk shellfish intended for human consumption.

Lessee must recognize that compliance by certified shelifish harvesters with the

conditions and procedures set forth in the Department of Health Service's current
“Management Plan for Commercial Shellfishing in Drakes Estero, California” and in the
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current "Contingency Plan for Marine Biotoxins in California Shellfish™ is mandatory.

These conditions and procedures establish classifications for certification to harvest
shellfish (oysters, mussels and clams) and establish rainfall closures which may delay

or prevent harvesting of cultured organisms from this lease and are a condition of the
Shellfish Growing Area Certificate, .

Except as herein amended, all other terms of said lease agreement shall remain
unchanged and in full force and effect.

IN WITNESS WHEREOF, the parties have caused this amendment to said
aquaculture lease to be executed as of the day and year first above written.

APPROVED:
FISH AND GAME COMMISSION

Robert R. Treanor, Executive Director

STATE OF CALIFORNIA
DEPARTMENT OF FISH AND GAME

By:
Lessor

KEVIN LUNNY :
DRAKES BAY OYST 9@1 MPANY

By: = =
Lessea O
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AMENDMENT NO. 4
TO
INDENTURE OF LEASE

This amendment of Aquaculture Lease is made and entered into as of the 10"
day of December 2009, by and between the State of California, acting by and through
its Department of Fish and Game, hereinafter referred to as “Lessor” and Drakes Bay
Oyster Company, hereinafter referred to as “Lessee.”

WITNESSETH:

WHEREAS, the parties hereto did on June 1, 1979, enter into Lease Agreement
MNo. M-438-02 for the purpose of cultivating purple-hinged rock scallops, and

WHEREAS, Lessee in accordance with the terms of said lease agreement
applied to the Fish and Game Commission for authority to cultivate Manila clams
(Tapes japonica) on the lease, and on October 8, 1993 an amendment to said lease
was approved, and

WHEREAS, the Fish and Game Commission at its meeting on October 7, 1994,
adopted new administrative procedures to standardize annual proof-of-use reporting
and the rental period for aguaculture leaseholds, and Lessor amended said lease on
April 1, 1996 to reflect these changes, and

WHEREAS, the Fish and Game Commission determined that a lease renewal
was in the best interest of the State of California at the June 25, 2004, meeting in
Crescent City, California and approved the renewal based on the renegotiated lease
terms recommended by the Department of Fish and Game, and

WHEREAS, Johnson Oyster Company requested that title to Lease Agreement
(No. M-438-02) be transferred to Drakes Bay Oyster Company and the Fish and Game
Commission at its meeting on March 18, 2005, authorized the transfer of title of State
Water Bottoms Lease M-438-02, from Johnson Oyster Company to Drakes Bay Oyster
Company, and

WHEREAS, the Fish and Game Commission at its meeting on December 10,
2009, corrected a clerical error from the Fish and Game Commission meeting of
October 8, 1993 and removed Manila clams (Tapes japonica) from Lease M-438-02;

NOW, THEREFORE, THIS AMENDMENT WITNESSETH:
That, in accordance with actions taken by the Fish and Game Commission of the

State of California, pursuant to Fish and Game Code Section 15400, Lessor does
hereby amend said lease for such consideration, specific purposes, and subject to
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stock will be submitted by Lessee to the Lessor at least ten (10) days prior to the
proposed date of inspection.

All shellfish cultivation on the lease shall be confined to racks and in trays within
the area approved by the Commission. No other mode of operation or culture method is
authorized unless Lessee shall first obtain approval thereof from the Fish and Game
Commission.

The notice of intent to plant shellfish on the lease shall be given to the
Department of Fish and Game's, Marine Region Aquaculture Coordinator, 619 Second
Street, Eureka, California 95501, telephone (707) 445-5365, or at such other place as
Lessor may from time to time designate. In addition to the required ten (10) day natice,
at least a 24-hour notice shall be given to the aquaculture coordinator or their designee,
giving the details on where the shellfish seed can be inspected.

All notices herein provided to be given or which may be given by either party to
the other, shall be deemed to have been fully given when made in writing and deposited
in the United States Mail, certified and postage prepaid and addressed as follows:

To the Lessor DEPARTMENT OF FISH AND GAME
1416 Ninth Street
Sacramento, CA 95814

To the Lessee MR. KEVIN LUNNY
DRAKES BAY OYSTER COMPANY
P.O. Box 69
Inverness, CA 94937

Nothing herein contained shall preclude the giving of any such written notice by
personal service. The address to which notices shall be mailed as aforesaid to eﬂher
party may be changed by written notice given by such party to the other, as
hereinbefore provided.

This lease of State water bottoms only grants Lessee the exclusive right to
cultivate marine life as described in the lease. The lease does not imply that any
guarantee is given that shelifish may be grown and harvested for human consumption.
The Lessor only has the statutory authority to enter into aquaculture leases (Fish and
Game Code Section 15400 et. seq.). The California Department of Health Services has
the authority (Health and Safety Code Section 28500 et. seq.) to certify and regulate
sanitary procedures followed in the harvesting, handling, processing, storage, and
distribution of bivalve mollusk shellfish intended for human consumption.

Lessee must recognize that compliance by certified shellfish harvesters with the

conditions and procedures set forth in the Department of Health Service's current
“Management Plan for Commercial Shellfishing in Drakes Estero, California” and in the
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current “Contingency Plan for Marine Biotoxins in California Shellfish” is mandatory.
These conditions and procedures establish classifications for certification to harvest
shellfish (oysters, mussels and clams) and establish rainfall closures which may delay
or prevent harvesting of cultured organisms from this lease and are a condition of the
Shellfish Growing Area Certificate.

Except as herein amended, all other terms of said lease agreement shall remain
unchanged and in full force and effect.

IN WITNESS WHEREOF, the parties have caused this amendment to said
aquaculture lease to be executed as of the day and year first above written.

APPROVED:

FISH AND GAME COMMISSION

By:

John Carlson, Jr., Executive Director

STATE OF CALIFORNIA
DEPARTMENT OF FISH AND GAME

By:

Lessor

KEVIN LUNNY
DRAKES BAY OYSTER COMPANY

Lessee
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UNITED STATES DEFPARTMENT OF THE INTERIOR
Mational Park Service
Special Use Permit
Mame of Use: Aguaculture Date Permit Reviewed 2008
Feviewed 20
Reviewed 20
Expives  November 30, 2012
Long Term X Permit # MISC-8530-6000-8002
Short Term Type Park Code Mo #

Point Re ipnal hore
Drakes Bay Oyster Company
17171 8Sir Francis Drake Blvd.
Inverness, CA 94937
(415) 669-1149

is hereby authorized for a period (“Term™) commencing on MEE 2008 ["'Commmcmm[ Pate™) and terminating on November

30, 2012 (“Expiration Dale”) to use the following described Jand, improvements, and waters in the following area;
the lands and improvements at Drakes BwEstutmihn furmer Johnson's Oyster Site consisting of approximately
1.1 acres of land and improvements designated as. the “SUP Ares™ pn the map attached hereto as Exhibit B (“Drake’s
Estero Oysters — SUP & ROP™); the watars daslgmlad as the “SUP Area” on the map attached hereto as Exhibit A
{“Drake’s Estero Aquaculture & CDF( Leases: NPS Resources and SUP Area”); the land designated as the “Well
Area” on the map attached hereto as Bxhibit D (“Drakes Bay Oyster Company Well Area™); and the land designated
as the “Sewage Area” on the map attached hereto as Exhibit E (“Drakes Bay Oyster Company Sewage Area”).
Collectively, the areas so designated shall be referred to as the “Promises.” The Premises poverned by this Permit do
not include the area designated as the ROP ﬁren,an ﬂm map attached hereto as Exhibit B.

For the purpose(s) of:
Use of the area designated as the “SUP Aim" wﬂm map attached heréto as Exhibit B for the purpose of processing
shellfish, the interpretation of shelifish cullivation to the visiting pnbqu, -and residential purpases reasonably
incidental thereto, Use of the areudmgmtgd a5 the “SUP Area” on ﬁmrnmrp attached heroto as Exhibit A for the
purpose of shellfish cultivation. Use of th@mdﬂlgmxpﬂ a8 ﬂm**wip,'rl -Area™-on the map attached hereto as Exhibit
D for the purposs of supplying water for ‘the Drakes Bay Oysiir mi‘nmjr facilities using Permittee well, pump, and
pipelines, Use of the area designated as the “Sewage Area™ on the map attached hereto a5 Exhibit E for the purpose
of use and maintenance of existing sewage pipeline and sewape leachfield to service the Drakes Bay Oyster
Company facilities. Collectively, the uses set forth in this paragraph shall be referred to as the “Permitted Uses,”

Authorizing legislation or other authority (RE - D(O-53): 16 US.C. 1, 1a-1, 3 & 459¢; tha Reservation of Use and Oceupancy.
NEPA & NHPA Compliance; NEPA compliance pending

PERFORMANCE BOMD: Required Mot Requ{l_'a_d X Amount:

LIABILITY INSURANCE: Required X Mot Required. Amount: As set forth in Article 15 of this Permit.

ISSUANCE of this Permit is subject to the terms, covenants, obligations, and reservations, expressed or implied herein and to the

payment to the U.5. Dept. of the Interior, Mational Park Service of the-sum of $2,800.00 per year, plus an amount to be determined
by appraisal for the use of the 8 the Well Area including water uge.

PERMITTEE: g _ : Dabes Eﬂ« ﬂqﬁﬁr Md'““! G[/ z:L/ 0§

kil fr}/ tg/g?

Authorizing Official

Dq:ll.l!)l Regional Director
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CONDITIONS OF THIS PERMIT

1) DEFINITIONS

As used in this Permit, the following terms shall have the following meanings:

b)

c)

d)

e

f)

g
R}

"Agency" means any agency, departmeni, commission, board, bureau, office or other governmental authority
having jurisdiction.

"Applicable Laws" includes, withaut limitafion il present and future statutes, regulations, reauirements,
Environmental Requirements, guidelines, judgments, or orders of any Agency or judicial body, whether now
existing or hereafier established, relating to or affecting the Premises or the use of occupancy of the Premises,

“Commencement Date” is as defined on the Cover Page of this Permit,

“Cyclic Maintenance” means (i) the performance by Permittes of all repairs, maintenance, or replacement-in-kind
necessary to maintain the Premises and the existing improvements thereon In good order, condition, and repair;
{if) housekeeping and rouline and periodic work scheduled o miligate wear and deterioration Without materially
altering the appearance of the Premises; (i) U:—é*éepair of replacement-in-kind of broken or worp-out elements,
parts or surfaces so as to maintain the ex:stlng appearance of the Premises; "-and {iv) scheduled inspections of all
building systems on the Premises.

"Default” means Permittes’s failure to k;-.ep and perform any of the Provisions of this Permit.

"Environmental Requirements” means, without limitation, all standards or reguirements relaling to the protection
of human health or the environment such as:

a. slandards or requirements pertaining to the reporing, permilting, managemesnt, monitorng, investigation or
remedialion of emissions, discharges, releases, or threatened emissions, releases or discharges of
Hazardous Materials inlo the air, surface water, groundwater, or land;

b. standards or requirements relating io the manufacture, handﬂng traam‘mt sloragva disposal, or transport of
Hazardous Materials; and : o

c. standards or requirements pertaining o the health and dﬁty' of anﬁuyues uriiha public.
“Expiration Date"” is as defined on the Cover Page of this Permit,

"Hazardous Materials" means, without limitation, any materlal or substance, whether solid, liquid, or gaseous in
naiure,

8. the presence of which requires reporing, permiiling, management, monitoring, investigation or remediation
under any Environmental Requirement;

b. thatis or becomes defined as a "hazardous waste," "axtramaly hazardous waste,” "restricted hazardous
waiste,” "hezardous substance,” "pollutant," “discharge," "waste," "eontaminant,” or "toxic contaminant” under
any Environmental Requirement, or any above-ground or underground storage containers for the foregoing;

c. that is toxic, explosive, corrosive, flammabls, infactious, radioactive, reactive, carcinogenic, mutagenic, or
otherwise hazardous to human health or the environmant and is or becomes regulated under any
Environmantal Reguirement;

d. thal contains gasoline, diesel! fuel or othar petroleum hydrocarbons or derivatives or volatiie organic
compounds, or is an above-ground or underground storage container for same;
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e, that contains pelychlorinated biphenyls {PCBs), asbestos, asbestos-containing materials or urea
formaldehyde foam insulation; or

f. that contains radon gas.
"Hazardous Materials Occurrence” means any use, generation, treatment, keeping, storage, transport, release,
disposal, migration, or discharge of any Hazardous Malerials fromy, on, under or into the Premises or Poinl Reyes

National Seashore ("Point Reyes®) that causes any environmental contamination.

"Improvements or Alterations™ means*any constriciion that does not fall mihln tha definition of Cyclic
Maintenance.

k) "NPS" means the managemenit officials in charge of the administration andfpperatmn of Poinl Reyes, including
the Supsmﬂaﬂdﬁﬁl or hismer deﬂgn&a{s} s

B "Park” means, withaut Ijmi‘mmn all Iands. wa!,ers and structures within the legislative boundaries of the Point
Reyes National Seashore, all natural and cultural resources within such boundaries, and any other property within
such boundaries belonging to Point Reyes. As Eppmpl':ale given the context, this term also includes the visiting
public and/or Polint Reyes employees.

m} "Permit" means this instrument which contains thase certain lermination and revocation provisions as provided far
herein

n) “Permitted Uses® Is as defined on the Gw'Pége-uf this Permit,

o) “Personal Property” means all furniture, fbtlurﬂs aqummelﬂ. appliances and apparafus piac:ad on the Framises
that neither are attached to nor form a part of the Premises. Personal Pmparty also lnciudea any trailers, modular
units, andlor temporary structures owned by Pannﬂ‘taer. &

p) “Point Reyes’ means Point Reyes National Seashm'e 3

q) "Premises” is as defined:on the Cover Pégi‘f of this Permit.

1} “Provision" shall mean any term, agreemer, covenant, condilion or provision of this Permit or any combination of
the foregoing.

5] "ROP" or "Reservation of Use and Occupancy” means the Reservation of Use and Occupancy purchased by the
Permittee in 2005. In 1972 the United States of America purchased Johnsen Oyster Company's properiy, subject
to a Reservation of Use and Occupancy on approximately 1.5 of those acres for a period of forty (40) years. This
Resarvation of Use and Occupancy expires on November 30, 2012,

f) “SUP" means this Permit L

u} “Term" is as defined oh the Cover Page of this Pﬂlmh. :

vj “Termination Dafe" means the Expiration Date or such eamar dale as this Permit is terminated or revoked
pursuant to any Provision of this Permil.

GENERAL CONDITIONS

a) The Permittee shall exercise this privilege subject to the supervision of the Superntendent, and shall comply with
all Applicable Laws,

b) Permit and Approvals — Except ag otherwise provided in this Permil, Permitiee shall be responsible for obtaining,

at ts sole cost and expense, all necessary permits, approvals or other authorizations relating to Permitles’s use
and occupancy of the Premises.
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under the Federal Tort Clalms Act,

Members of the general public visiting the Drakes Bay Oyster Company operation may park in the adjacent NP3
parking area and walk over to the SUP or ROP areas.

While Permittes is permitfed {o use and operate motorized watercraft in Drakes Estero for the purpose of
conducling daily business operations, which can include occasional inspections required by Agencies, no other
use of Permiltes's motorized watercraft is authorized, No rnotunzaﬁ watercraft may enter the designated
wilderness boundary (See “Existing Wilderness® on map attached herelo as Exhibit A). To protect water quality in
the Estero, any additional or rﬁplanament boat motors obtaine Parmiitee must be four stroke molors,

Dus to a lack of adequate pa:k1ng spana and restroom facilities for the public, barba:ulng Is not permitted in the
Special Use Permit Area. To comply with this paragraph, Permittee will not ﬁmaurage barbecuing in the SUP
Area. Picnic tables will be pmuddeﬂ b‘:,r thia NPS at the adjacent parking area. .

Unauthorized discharge infto the esiu;a_ry_:}is pmhlbil&d. This prohibition includes any discharge from processing
facilities. Notwilhstanding the foregeing, discharge of oyster wash water from dock and from hatchery operations
is allowad if authorlzed by relevant Agencies,

In order to ensure public healih and safely, Permitiee will ensure that Permittee and Permitize's officers, agenis,
employees, and contractors comply with Applicable Laws regarding psts, including the NPS regulation at 36
C.F.R.§2.15.

In order to ensure public health and safety, Permiltee shall allow all appropriate Federal, State andf or County
agencies, including the United States Depariment of Health and Human Services, the Stale of California
Depariment of Health Services and Marin County Communily Develepment Agency Enviconmental Healih
Services, to conduct Inspections on a routine basis.

SPECIA COMDIT!

a)

b)

If Permittee and Permitter disagree about an Issue related lo this Permit, they will first make a good faith effort to
resolve such issue at the Park level. f: th&l.r are unable io resalxﬁe the issue at the Park level, Permitles may
request a review of the issus h;r thaﬂe’glunal Dirsctor.

Based upon the findings of an |ndependent science raglaw andlor NEPA mnﬁpham@e Permitter reserves ils right
lo modify the provisions of this Aricle 4. Permitter furdhiér reserves its right fo snr:sarpora!e new mitigation
provisions based upon the findings of an independent science review,

i} Production of all shellfish species shall be capped at ihe "current production level” as determined under the
California Coastal Commisgion Consent Order No. CCC-07-0D-04.

i} Mo additional aguaculture racks and/or cultivation infrastructura will be constructed without the pricr approval
of the Permitter. Operatlon, repair, and mamtmanv:a nf mfms.tmciure currently being used for oyster
cultivation is permitted. X

fi} Permittes and Permitter acknowledge the impurtan:a of eelgrass within the ecology of the estuary, Permities
will not place bags for shelfish production ento eelgrass.

iv) Within sixty (60) days following the signing of this Interim Permlt, Permittee will submit for National Park
Service approval a boating operations plan, which will indicate dedicated navigation routes, chosen to
minimize impacts to eelgrass beds when accessing aguaculiure racks andfor cultivation equipment.

v} To minimize the chances of introducing invasive species or pathological microorganisms to Drake's Estero,
Permittee will only import shellfish in the form of larvae and seed. Within 30 days of the Commencemant
Date, Permiitee shall produce suflicient evidence, for the review and approval of the Permitier, tha lervae
and seed from outside sources have been certifiad by the California Dapartment of Fish and Gamea ("CDFG")
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Laws, including but not imitad to general planning, building, and environmental laws and approved design plans
and shall be underiaken and complated at Permittee's sole cost and expense.

Permittee shall, upon request, furnish Permitier with & true and correct copy of any contract, and any modification
or amendmant therecof, with Permittee's contractors, architects, or any other consultents, engaged in connection
wilh this Parmit,

Any Improvements or Alterations undertaken by Permities shall be performed in a good and workmanlike mannar
and with materials of 3 quslily and standard acsepjabie o Permitter. Permittes shall also construct, Install and
maintain equipment and any mnsiru:;hou facilities on the Premisesin a safe and orderly manner.

Permittee shall not consiruct any Improvements or Alterations outslde the boundaries of the Premises,

Permitter in its discretion is entitled to have on the Premises at any time durmg ihe construction of Improvements
or Alterations an inspector or represantat!ve who shall be entitled to observe il ‘aspects of the construction on the
Premises. T

All lumber utilized at the site will be pfmseri in compliance with'cumrent laws:and regulations regarding wood
freatments. This includes lumber uiilized In'assembly and repair of aguaculture racks.

As set forth in Article 17, title to any Improvements or Alterations to the Prermises shall be and remain solely in the
Permitier.

TREATMENT OF REFUSE

&)

)

Refuse shall be promplly ramved‘lmm within the boundaries of Point Reyes National Beaahure and shall ba
disposed of in accordance with ﬁ.ppiinabla Laws,

Permittee will make best efforts to remwﬂ d&hns assnaaiad wﬂh aguaculiure production operations including
wood from racks, plastic spacers, unus_a_a_;il_sh_eiﬂ‘:.s_h bags, shellfish shells, and any other azsociated items.

PESTICIDE AND HERBICIDE USE =

aj

&)

FIRE PREVENTION AND SUPPRESION .. *

The National Park Service uHJizea 1ntag,mtﬁi Pest Manageml {"IF M“) to treat pest and vegetaiion problems,
The goal of IPM is to usethe ieast—tu;uc‘; effective melhods of controlling pests and vegetation. Except for normal
household purposes, Permitlee shall hot use any pesticides that do not comply with the IPM program. To this
end, Permittee shall submit in writing lo Permitter, a request for the use of pesticide(s) or herbicide(s) and shall
not use any pesticide{s) or herbicide(s) until Permittes hes received an express writlen authorization therefor from
Permitier,

Permitea shall manage, treat, generate, handle, store and dispose of ali pesticides and herbicides in accordance
with Applicable Laws, including repnttl.ng requlrame-ntﬁ

a)

Permittes and its employees, agents, and contractors shall_in Permitter's use and occupancy of the Premises,
take all reasonable preﬂauﬂons to prevent forest, hmsh grass, and structural fires and shall, if safety permits,
assist the Permitter in extinguishing such fires on the Premises.

10) EXCA SITE AND GROUND D

a)

Permittee shall not cut, ramove or 2lter any timber or any other landscape feature; conduct any mining or drilling

operations; remove any sand, gravel or similar substances from the ground or watercourse; commit waste of any

kind; or In any manner change the contour or condition of the Premises without the prior written approval of the

Permitter. Except in emergencies, Permittes shall submit requests to conduct such activities in writing to the

Permitter not less than sixty (60) days in advance of the proposed commencement date of any such activities,
Page 7
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expense of defending all clzims, suits and edministrative proceedings (with counsel reasonably approved by
Permitter), even if such clalms, suits or proceedings are groundless, false or fraudulent, and conducling all
negotiations of any description, and paying and discharging, when and as the same become due, any and all
judgments, penaliies or other sums due against the United States,

Permitter agrees to cooperate, to the extent allowed by law, in the submisslon of claims pursuant to the Federal
Tort Claims Act against the United States by third parties for parsonal injuries or property damage resulling from
the negligent act or omission of any employee of the United States in the course of his or her empleyment.

This Article 16 shall survive any termination or révecation of this Permit, Thie provisions of Article 15 (Insurance)
of this Permit shall not limit in gny way Permittee's obligations under this Article 16.

17) PROPERTY INTEREST

g

o)

¢}

18) ES AND ASSESSMENTS ©

a)

B)

G}

d}

This Permit shall vest in Permittee nio property interest in the Premises ar in the improvements thereon. Tile to
real property and improvements therean, Including any Improvements or Allerations constructed by Permitles,
shall be and remain solely in Permitter. Exceptas provided in Paragraph 3{g), Permlitee shall have no clalm for
any compensation or damages for the Prenﬂws ‘the improvements thereon, or any Improvements or Allerations
constructed by the Permittee.

Mothing in this Permit shall give or Bse deemad ta give Permlttea an independent right 1o grant sasements or other
rights-of-way over, under, on, or H'Imughiha Premises.

Parmmitier hereby relains the sole and m:clusha right to oil, gas; hyrdmmrbons end ather m:ﬂarass {of whatsoever
character) in, on,or under the Premises, -

The annual rental rate for this Pemit ahatll hﬁ aﬂahﬁshed by Permitterand is set forth on the Cover Page of this
Permit.

The annual rent under this Permit is payablé in advance on a semi-annual basis. Therefore, Permitiee hereby
apgrees to pay fifty percent of the annual rate on or before Nnvember wdh the remaining fifty percent payable on or
before May of each year during the Term. -

Parmittes shall pay the proper Agency, whpn #nd as the same become 'dus and payable, all taxes, assessments,
and similar charges which, at any time during the Term of this Permit, are levied or assessed against the
Premises.

Fents due haréunder shall be paid withoul assertion of any murrterc!a:m aatcff deduction or defense and
wilhout abalement, suspension, deferment or reﬁuaﬂun i

18) CYCLIC MAINTENANCE

a)

o)

€)

Permittee shall parform all Cyclic Maintenance in accordance with the Provisions of this Permit and at Permitles's
sole cost and expense. Permillee is responsible for the malntenance of all fences, buildings, and other
improvements upon the Premises, All improvements and facilities used and occupied by Permittes shall st all
timas be protected and maintained in a safe, sanitary and sightly condition.

Specific maintenance requirements may be negotlated with Permitlee sach year as outlined in Article 21 (Annual
Meeting}.

Docks and Fences shall be maintained in good condition and shall be timely repaired in conformance with
Applicable Laws. Abandoned fences and other decreplt improvements shall be removed from the Premises and
shall be disposed of outside the Park or as directed by Permitter after review and approval by the NPS Historizn.
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Mew lighting under Permittee's control of the Premises shall be redesigned to prolact and preserve the night
skyldarkness and minimize light pollution in Drakes Esterc.

Parking areas shall be maintalned in a safe condition and no new roads or truck trails shall be established without
prior written permission of the Pemmitter. The main entrance road from Sir Francis Drake Boulevard to the SUP
Area will be maintained by the NPS, The Park will respond in & fimely manner to Permities and/or visitor
complaints regarding the condition of the main entrance road., Nnmi‘mmandmg the foregoing, Permitter may enter
into a road maintenanca contract with Permiltes.

Euxisting water reservoirs shall be maintained in a safe and secure condition to prevert washouts and erosion and
no new reservoirs shall be constructed or established without prior written approval of the Pemmitter.

Permiltee shall maintain the water, well, pump and all pipelines within the Premises. Permittee shall replace or
repair any damage or loss of the veatersystem-within the Premises.

Permittee shall maintain the sewage pipeline and:sewage leachfield in the "Sewage Area."
Parmiliee shall be responsible for remwirgabaﬁh buildup around fences orother facilities within the Pramises so

&8s to prevent fire and egress hazafds Fermilia-s shall also be r&spcnsnbig for removing litter and trash from the
Premises. iy

PLIANCE PPLICABLE LAW '“"E_‘PA NHP

General Compliance: As provided for inthls Permil, Permiftes at its sole cost and expensa shall promptly comply
with all Applicable Laws as required by law.. Permittee shall immadistely notify Parmitter of any nolices received
by or on behalf of Permillee regarding any alleged of actual violstion(s) of or non-compliance with Applicable
Laws. Permittes shall, at its sole cost and expense, promptly remediate or correct any violalion(s) of Applicable
Laws.

Mational Environmental Policy Acl and MNational Historic Preservation Act: Whaere activilies undertaken by
Parmittee relate to the preparation of compliance documents pursuant to the Natlonal Environmental Policy Ast
{“NEPA") or the National Historic Preseryation Act {"NHPA"™), Permittee shall supply all necessary information o
Permitter and any Agency in a timely manner. Permitter will pay for the preparation of NEPA or NHPA
documents, If there is litigation regarding NEF!M:r HHF'R cﬂmpﬂanc:e it Wiﬂ not tﬂggar the indemnification
requirements of Articls 18,

21) ANNUAL MEETING

a)

The Partizs shail meet annually each year during the Termof this Permit for the purposes of discussing and
resolving issues of mutual concern and ensuring that Permittes is complying with the Provisions of this Pemit.,

22) PENALTY

a)

Al the option of the Permitter, Permitter may, in lieu.of veiding andterminating this Permit, assess a penally of
$50.00 per day for any fallure by Permittes to keep and perform any of tha Provisions of this Permit. In such
case, Permittee shall be given notice In writing of a grace period (of from one lo thirty days) to remedy the
situation before a penalty will be assessed. Payment of:any penalty under this provision shall not excuse
Permittee from curing the Default. This provision shall not be construed as preventing Permitter from issuing
citations or initiating enforcement proceedings under Applicable Laws.

23) SURRENDER AND VACATE THE PREMISES, RESTORATION

aj

At the conclusion of Permittea’'s authorization to use the Premises for the Permitted Uses, Permitles shall
surrender and vacate the Premises, remove Permittes’s Personal Property therefrom, and repair any damaga
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resulting from such removal. Subject to the approval of the Permitter, Permittea shall also return the Premises to
es good order and condition (subject lo ordinary wear and {ear and damage that Is not caused direclly or
indiractly by Permittee) a2 thet exisling upon the Effective Date.

B} Al Permitiee's Personal Praperty shall remain the properly of Parmittee. However, if after the conclusion of
Permittee’s authorization to use the Premises for the Permitted Uses, Permittee shall fall satisfactorily to remove
Permittee’s Personal Property and so repalr the Premises, then, at the Permiller's sole option, after nolice to
Permittes, Permittee's Personal Property, shall either become the property of the Permitter without compensation
therefore, or the Permitler may cause it ko be removed and the Premises 1o be repaired af the expense of
Permittee, and no claim for damages agalnst Permitter, its employees, aqentﬁ or contractors shall be creatsd or
made on account of such removal orrepair work, '

24) LIMITATION ON EFFECT OF APPROVALS

a) All rights of Permitter to review, comment upon, approve, inspect or take any cthir action with respect to ihe use
and occupancy of the Premises by Permittee, or any other matter, are expressly for the bensfit of Permiiler and
no other parly. No review, comment, approyal ardnspection, right or exercise of any right to perform Permitter's
obligations, or similar action required or penﬂ!terd by, of, or to Permitter under this Permit, or actions or emissions
of Permitier's employees, contractors, or other agents, or other circumétances shall give or be deemed to give
Parmitter any liability, responsibility or obligationifor, in connection wilh, or with respect to the operation of the
Premises, nor shall any such approval, actions, information or circumsignces relieve or be deemed to relisve
Permities of its obligations and responsibllities for the use and occupancy of the Premises as set forth in this
Permit.

25} WAIVER NOT CONTINUING

a) The waiver of any Default, whether such wawer bﬂ expressed or implied, shall not be cunsiruad as a continuing
walvet, of & wavier of or consent to any subsgqueﬂtw prior breach of the same or any other provision of this
Permit. No waiver of-any Default shall sffect or alter this Permit, but each and every Provision of this Permit shall
confinue in full force and effect with respar;l tu an‘f:dh&r then Bms‘ling or subsequent Defauﬂ

26) LIENS

a) Permittee shall have no powerfo do any act or to make any conlract thet may create or ba the foundation for any
lien, mortgage or other encumbrance upon the reversion, fee inlersst or other estate of the Pemmitter or of any
interest of the Permitter in the Premises. If any such lien shall at anytime be filed against the Premises or any
porlion thereof, Permilies shall cause the Permilter to be discharged from the lien,

27) HOLDING OVER

a) This Permit shall terminate upon the Termination Date and any holding over by Permittes after the Termination
Date shall not consiitute a renewal of this Perrmt r gr\rﬂ Pﬂrmmee an}»ﬁghts under this Permit or in or to the
Pramises. E Ty

N

28) NOTICES iy

2) Any notice or other communication required or pé‘aﬁlﬂﬁd_ !..‘II'Id-BT this Permit shall be in wriling and shall be
delivered by hand or certified mail with return receipt requested. Notices and other communications shall be
addressaed as follows:
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If to Permittar:

Superintendent
FPoint Reyes National Seashore
Point Reyes Station, CA 24956

If to Permittes:

Mr. Kevin Lunny

Drakes Bay Oyster Company
17171 Sir Francils Drake
Inverness, CA 84837

28) NO PARTNERSHIP OR JOINT VE| RE

a) Permitter is not for any purpose a partner or joint venturer of Permitiee in the development or aperation of the
Premises or in any business conducied on the Premises. Permitter shall not under any clrcumstances be
responsible or obligated for any losses or liabilities of Permittes. " |

30) ANTI-DEFICIENCY ACT oy % a

g) Permlttes and-Permitter agres thathdt_ ﬁg mnmned In this Permrt ahall be construed as bmdm,g Permitler to

expend, in any fiscal year, any smlm_pmsw the appropriation made by Congress for that fiscal year in
furtherance of the subject matter of this Pérmit, or to involve Permitter in.any contract or other abhgatron for the

future expanditure of money in ﬂﬁ&@ﬁﬂ;ﬁuﬁh appropristions.

31) COMPLIANCE WITH gjﬂLQPFﬂR'ﬂJHH!Lﬂ!!_S_

a) Permittee agrees that in underaking all activities pursuant to this Permit, Permittee will comply with all Applicable
Laws relating o non-discrimination.

ENTIRE AGREEMENT AND AMMENDMENT

a) This instrument, together with the emtbits‘hamtm all of which are Incorporated in this Permit by reference,
consiitules the entire agreement betwesr Pemﬂﬂer‘&nd Famltee with respect to the subject matter of this Permit
and supersedes all prior offers, negotiations, oral and written. This Permit may not be amended or modifisd in

any respect whalsoever except by an instrument in writing signed by Permitter and Parmittee.
33) NO PAYMENTS BY PERMITTER :

a) Underno circumsiances or conditions, whether now existing or I'-eriaa!‘ter ansmg. and whether or not beyond the
present conlemplation of the Farties, shall Parmiltar be'expected or required to make any payment of any kind
whatsoever with respect to the Pramises or be under any obligation or liability except az expressly set farth In this

Permit.

34) NO THIRD PARTY BENEFICIARIES

a) Excepl as expressly set forth in this Permit, this Fermit ghall not be desrmed fo confer upon any person or enfity,
other than the parties to this Permit as expressly set forth In this Permit, any third party beneficiary status, any
right io enforce any Provision of this Permit, or any other right or interest,

35) NO PREFERENTIAL RENEWAL AND RELOCATION ASSISTANCE

a) Permittes hereby agrees that Permiltes is not a concessioner and that the provisions of law regarding National
Park Service concessionaires do not apply to Permittes. No rights shall be acquited by virtue of this Permit
enlitling Permitlee to claim benefils undar the Uniform Relocation Assistance and Resl Properly Actuisition
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Policies Act of 1970, Public Law 91-646.

25) BEVERABILITY

8) Incase any one or more of the provisions of this Permit shall for any reason be heid to be invalid, lllegal or
unenforceable in any respect, such invalidity, illegaltty or unenforceability shall not affect any other provision of
thizs Permit, and this Permit shall be construed as if such invalid, ilegal or unenforceable provisions had not been
contained in this Permil.

37) EXHIBITS

a) Each of the exhibits referenced in this Permit is attached hereto and incorporated herein.

38) TIME OF THE ESSENCE -,

a) Time is hereby expressly declared 16
Ferrmii.

38) HEADINGS

a) Article, Section and Subsection headmgs Jn:lﬁié-}’ermﬂ are for convenience only and are not to be construed as a
part of this Permit or in any way limiting or amplifying the Provisions of this Permit.

of the essence of this Permit and of each and every Provision of this

40) PERMIT CONSTRUED AS A WHOLE

a)} The language in all parts of this Permit shall in )l cases be construsd as a whole according 1o its falr meaning
and not strictly for or sgainst either, Penniliar or Permittee, .The Parlies acknowledge that each party and its
counsel have reviewed this Permit ang pamdpatesiin its drafting and therefore that the rule of construction that
any ambiguilies are to be resoived Hgamsi the drafting party shall not be empfuyad or appliad in the interpretation
of this Permit.

41) MEANING OF TERMS

a). Whenever the context so requires, "thf;f neuter.gender shall i_ncl_l._ida the masculine and the femining, and the
singular shall include the plural and vica versa,:

42y FEEDERAL LAW

a) The laws of the United States shall govern the validity, construction and effect of this Permit,

Page 15
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EXHIBIT A

Map — Drake's Estero Aquaculture & CDFG Leases: NPS Resources and SUP Area
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EXHIBITB

Map - Drake's Estero Oysters — SUP & ROP







Case4:12-cv-06134-YGR Document38-2 Filed12/21/12 Page23 of 29

EXHIBIT C

Drakes Estero Aguaculture and Harbor Seal Profection Protocol
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Drakes Estero Aguaculture and
Harbor Seal Protection Protocol

The following items are mutually agreed to for protection of harbor seals in and adjacent
to the Harbor Seal Prolection Areas identified in the Map, attached hereto and
incorporated herein by reference (“Protocol Map™):

1, During the breeding season, March 1 through June 30, the “Main Channel” and
“Lateral Channel” of Drakes Estero will be closed to boat traffic. During the
remainder of the year, the Lateral Channel and Main Channel are open to boat
traffic outside of the protection zone.

2. During the breeding season, Permittee boats may use the “West Channel” at low
speed while maintaining a distance of at least 100 yards from hauled out seals.

3. Throughout the year, all of Permittee’s boats, personnel, and any structures and
materials owned or used by Permittee shall be prohibited from the harbor seal
protection areas identified on the Protocol Map. In addition, all of the Permittee’s

boats and personnel shall be prohibited from coming within 100 yards of hauled
out harbor seals.
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EXHIBITD

Map ~ Drakes Bay Oyster Company Well Area
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EXHIBITE

Map — Drakes Bay Oyster Company Sewage Area
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12.  Turbidity: The operation of the barge and pusher boat is likely to create a large
turbidity plume and uproot eelgrass since Drakes Estero is very shallow. The placement and
retrieval of anchors for the DBOC equipment or spuds needed to secure the heavy equipment
during work will create turbidity and uproot eelgrass growing in and around the racks. The lifting

f the rack legs from the sediment will also create significant turbidity and uproot eelgrass. This
emolition-related turbidity will result in reduced solar penetration, which will adversely affect
wing conditions for eelgrass. Even the proposed demolition (i.e., without the use of heavy
uipment) will result in direct impacts to eelgrass and reduce eelgrass habitat within the Estero.
dverse impacts on the eelgrass food web will impact the distribution and abundance of fish and
[:ﬂ‘bor seals in Drakes Estero.
13. Potential Take: The repeated disturbance of habitat has resulted in the abandonment of
lrookeries by marine mammals (Colegrove et al. 2005). The combination of intermittent, high
lamplitude, broad frequency spectrum underwater noise, disruption from airborne noise, and visual

disturbance and disruption of the food web over as little as one or two months is likely to result in

’Ehc permanent abandonment of the Drakes Estero harbor seal rookery. These conditions apply to
oth methods of oyster rack removal. The only differences are the length of time required for each
and the level of noise generated. Adverse impacts to marine mammals is termed a “take.” A “take”

lis prohibited under terms of the ESA and the MMPA.

6 ABBOTT DEC, 180 MOTION FOR PRELIM.
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I declare under penalty of perjury under the laws of the United States and the State of

[California that the foregoing is true and correct.

Executed this 20° day of December, 2012, in Emeryville, California.

Kt P

Robert Abbott

ABBOTT DEC. 150 MOTION FOR PRELIM.
INJ, 12-CV-6134 YGR

TI905507.1 DOSRR0-00836



[>T TR - S S B

=]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

STOEL Rives LLP
ATTOEHETS AT LAW

SAM THREGO

Case4:12-cv-06134-YGR Document48-1 Filed12/21/12 Pagel of 10

Amber D. Abbasi [CSBN 240956]
CAUSE OF ACTION

1919 Pennsylvania Ave. NW, Suite 650
Washington, D.C. 20006

Phone: 202.499.4232

Fax: 202.300.5842

E-mail: amber.abbasi@causeofaction.org

S. Wayne Rosenbaum (CSBN 182456)
STOEL RIVES Lip

12255 El Camino Real, Suite 100

San Diego, CA 92130

Telephone: (858) 794-4100
Facsimile: (858) 794-4101
swrosenbaum(@stoel.com

Counsel list continues on next page

Attorneys for Plaintiffs

DRAKES BAY OYSTER COMPANY and KEVIN LUNNY

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

DRAKES BAY OYSTER COMPANY,
17171 Sir Francis Drake Blvd
Inverness, CA 94937, and

KEVIN LUNNY,
17171 Sir Francis Drake Blvd
Inverness, CA 94937

Plaintifts,
V.

KENNETH L. SALAZAR,
in his official capacity as Secretary, U.5.
Department of the Interior,

1849 C Street, NW, Washington, D.C., 20240;
U.S. DEPARTMENT OF THE INTERIOR
1849 C Street, NW, Washington, D.C., 20240;
U.S. NATIONAL PARK SERVICE

1849 C Street, NW, Washington, D.C. 20240;
and

JONATHAN JARVIS,

in his official capacity as Director, U.S.
Mational Park Service,

1849 C Street, NW, Washington, D.C. 20240.

Defendants.

Case No. 12-cv-06134-YGR
DECLARATION OF ROBERT ABBOTT

IN SUPPORT OF MOTION FOR
PRELIMINARY INJUNCTION

Date: January 25, 2013
Time: 2:00 p.m.
Court: Oakland Courthouse 5 — 2nd Floor

T2999597.2 G099ER0-00856

ABBOTT DEC. 150 MOTION FOR PRELIM.
IMIL, 12-CV-6134 YGR




Case4:12-cv-06134-YGR Document48-1 Filed12/21/12 Page2 of 10

EXHIBIT 1
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Robert R. Abbott, PhD

Member, Fisheries and Hydroacoustics Working Group: Calirans, District 4
Member, Bay Area Modeling Forum: Steering Commitiee

PUBLICATIONS & PRESENTATIONS
Public Speaking and Public Participation Programs

An Overview of Pile Driving Effects on Fish. Oregon Department of Transportation. March 19, 2009
An Overview of Pile Driving Effects on Fish. Oregon Depariment of Transporiation, May 14, 2009

American Institute of Fisheries Research Biologists. Caged Fish Monitaring to Assess File Criving Bubble
Curtain Effectiveness: Methods and Materials. Cakland, Califomia, May 2004,

CalNeva. Bay Bridge Pile Driving Monitoring Program Using Caged Fish. Redding, California, April 24,
2004.

Pile Driving Contractars Asseciation. Underwater MNoise and Pile Driving Impacts on Fish. Odando, Florida,
February 20, 2004.

ECOS. Pile Driving Hydroacoustic Noise Effects on Fish. Office of Naval Research. San Antonio, Texas, May
15, 2008,

Bay Planning Coalition. Observation on the Pile Driving Effects on Fish. Oakland, Califormia, October 2,
2003.

Western Division American Fisheries Society. Pile Driving Impacts on Swim Bladder, Son Diego, California,
April 17, 2003.

American Fisheries Society. Impact Assessment for Pile Driving. Baliimare, Maryland, August 2002,

lake Davis Community Mesting. Made a presentation and addressed questions from the Porlela community on
northern pike management measures, including the use of detonafion cord. Portala, California, September
2001.

Gues! Lecturer San Francisco Stale University. Bioocoustics and explosives in the Marine Environment. San
Francisco, Califomia, June 1999,

Selected Publications and Reports

Burgess, W.C., 5. B. Blockwell, and R. Abbott. 2005. Underwater acoustic measurements of vibratory pile
driving at the Pipeline 5 crossing in the Snchomish River, Everett, Washington, Greeneridge Rep, 322-2, Rep.
from Greeneridge Sciences Inc., Sanfa Barbara, CA, for URS Corporation, Seattle, WA, and the City of
Evereft, Evereft, WA, 35 pp

Abbott, Rebert R, James Reylf, and Gary Marty. 2004. Monitoring the effects of conventional pile driving on
three species of fish. Manson Construction Company, Richmond CA.

Fisheries and Hydroacoustic Moniloring Progrom Complionce Report, June 2004. San FranciscoOakland Bay
Bridge East Span Seismic Safety Project. Contract EA 012023, 4-SFBOKP 12,2 KP 14.3.

Sedimeniation Rate, Bathymetry and Sediment Guuality Analysis, Peacock Gap Logoen, July 26, 2004,
Peacock Gap Golf and Country Club, San Rafeel, Californio.

PIDF PILE RE-STRIKE: Summary of Bird Predation Activity. Calirans Caontract 0441524, District 4. Oakland,
Califomia. March 2003.

ENVIroncorp.com 4
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Robert R. Abbott, PhD

*»  Assessment of Pile Driving Induced Hydroacoustic Impacts at Various Distances on the Secramento Splifiail
[Pogonichihys maciolepidotus]. 2002, Prepared for Calirans, District 4, Oakland, Califomia.

o Assessment of Pile Driving Induced Hydroacoustic Impacts at Various Distances on a Model Species, the
Sacramenio Blackfish (Orthodon microlepidotus]. 2002, Prepared for Calirans, District 4, Oakland,
Calitamia,

»  Fisheries and Hydroacoustic Monitoring Program - Work Plan April 2002, Calirans EA 12000 Coniract
04AQ148, Apil 2002,

»  Guidelines for Dam Removal in press. Abbott, Robert and McGowan, Michael . 20017,

»  Pile Installation Demanstration Project Fish Impacts Assessments. Parsons Brinckerhoff/Calirans. Abbon, Robert,
2000.

*  Marine Life Mitigation Plan for Sensitive Operations Dismantlement and Replacement of East Span of San
Francisco-Oakland Bay Bridge. Howorth, Peler and Abbott, R. 1999

*  Essential Fish Habilat Assessment San FranciscoQakland Bay Bridge Retrofit Project, Abbot, Robert and
Davis, Michael W. June 1999

* Induced Aggregation of Pond-Reared Rainbow Trout [Salme gairdneri| thiough acoustic conditioning. Trans,
Amer. Fish. Soc. 101(1): (35-43). Abbott, R. B. 197].

AWARDS
Excellence in Transportation Award; The Environment. Caltrans 2005, Bubble Curain Technology

environcorp.com 5
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EXHIBIT 2
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18, Neither the USGS Report nor the FEIS indicate that Dr. Stewart found no evidence
401‘ disturbance to harbor seals caused by oyster boats.
[9.  Insummary, concerning the NPS photographs, the Stewart Report found no
evidence of oyster boats and disturbance to seals, the USGS Report found a weak correlation (an
Hassuciatim) of the oyster boats and disturbance to seals, and the NPS FEIS found a causation (an
Lttributian) of the oyster boats and disturbance to seals,
20.  The NPS formally contracted Dr. Stewart’s service and received a copy of the
Stewart Report on May 12, 2012 (Exhibit 4) and were aware of his role and expertise in the USGS
&(eporﬁ. In the FEIS, the NPS wrote: “... the NPS initiated a third-party review of the photographs
ith the U.S. Geological Survey (USGS), in consultation with a harbor seal specialist with the
ubbs-SeaWorld Research Institute. The USGS issued a report entitled, Assessment of
Photographs from Drakes Estero Wildllife Monitoring Cameras (Lellis et al. 2012).” Ex. 2, FEIS at
3

21.  Based in large part upon the USGS Report, the NPS FEIS concluded that

ontinuation of the DBOC oyster farm “would result in long-term moderate adverse impacts on
arbor seals for another 10 years due to the seal displacement effects of human activities in Drakes
Estero associated with DBOC’s operation, and the potential for disturbances known to disrupt
arbor seal behavior.” Ex, 2, FEIS at 377.
22, In summary, the FEIS lacked the scientific evidence to conclude that continuation
of the oyster farm would result in a long-term “moderate adverse impact” on harbor seals due to the
potential for disturbances™ and “continued disturbances™ caused by DBOC oyster boats (FEIS, pg.

B??}

i GOODMAN DEC. IS0 MOTION FOR
i PRELIM. INI,, 12-CV-06134 YGR
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1 declare under penalty of perjury under the laws of the United States and the State of
alifornia that the foregoing is true and correct.
xecuted this 20th day of December, 2012, in Dublin, Ireland.

. ﬁ rf:}r Gﬂadman

GOODMAN DEC. I1SO MOTION FOR
PRELIM, INJ., 12-CV-06134 YGR
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23.  In contrast, removal of DBOC oyster racks and other facilities would have a major

verse impact on the soundscape, harbor seals, and other wildlife in Drakes Estero. Dr. Fristrup

® B

grees that there would be an impact, but calls it a short-term temporary impact. Dr. Fristrup

ssumes that the harbor seals and other wildlife will return to their normal habitats in Drakes

T

stero, but this assertion is contradicted by statements from NPS claiming that single disturbances

-

an have profound negative impacts on harbor seals and other wildlife. Thus, there is evidence that
moving the DBOC oyster racks would have a major impact on the environment of Drakes Estero,

whereas allowing the oyster farm to continue to operate, as it has for 80 years, the last seven under

e ownership of Kevin Lunny, will not have a major negative impact on the environment of

rakes Estero.
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I declare under penalty of perjury under the laws of the United States and the State of

alifornia that the foregoing is true and correct.

xecuted this 14th day of January, 2013, in Marshall, California. 2 >4

Corey Goodman
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EXHIBIT 1
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EXHIBIT 2
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PUBLIC USE LIMITS:

Sir Francis Drake Boulevard:

= During high visitation seasons due to wildflower, and whale, sea lion, and elephant seal activity
visitors entering the westernmost section of the park on Sir Francis Drake Boulevard may be
denied access beyond the road to South Beach. During such closures, shuttle bus transportation
will be provided from this point to the various viewing and public use areas,

As a result of dramalically increasing visitation and traffic during the wildflower seasons, whale
migrations, elephant seal and sea lion colony expansions in this area of the park, capacity limits have
been established. It was defermined that the visitor would be better served, and necessary resource
protection would be better facilitated, by a docent program combined wilh shutlle bus service, Shultle
bus transportation will be provided from the point of ciosure to the various viewing and public use
areas.

Wilderness Trail Use:

=« Day users traveling on established trails within designated wildermness areas may not travel in
groups of more than 40 persons.

Large groups create noise and a presence that disturbs wildlife and interferes with other people in the
area who are looking for a wilderness experience away from crowds and noise.

Bicycle Groups:

s The maximum number of bicyclists in any one group is 10. Larger groups of cyclists will have to
divide into groups no larger than 10.

This size restriction Is necessary for the safely of cyclists using public roadways and authorized trails
within the Park. These roadways and trails are narrow and winding and will not accommodate large
numbers of bicyclists.

Picnic Group Size/Permits:

« Visitor groups of more than 100 people who wish to picnic in the park must obtain a permit.

Because there are limited places in the park which can accommodate a picnic group of this size, and
fo minimize the impact of such a group on other visitors, a permit system is necessary for these
groups.

Weddings/Permits:

= All visitors wishing to hold a wedding ceremony in the park must obtain a permit.

In order lo provide for resource protection, avoid conflicts between groups wishing to use the same
site, and to minimize the impact of such events on other visitors, a permit system is necessary for
these events.

Beach Fires:

+ Individuals or groups visiting beach areas, who light or maintain a wood fire, including ceramic pit
fires, must obtain a permit.

In order to protect beach resources, educate visitors on proper fire use and allowed malerials, and
control fires during High and Extreme Fire Danger, a permit system (s necessary within the park.
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Boat Stay Limit:

s Within the waters of Point Reyes National Seashore, all boats (occupied or unoccupied) are
limited to a stay of four (4) consecutive nights in any one stay, and thirty (30) total nights within a
calendar year,

In order fo protect water quality, provide for standardized rules with other camping experiences and fo
allow all visitors access to the few prolecied anchorages, it is necessary to limit overnight stays.

= Individuals who wish to install permanent boat moorings on Tomales Bay south of Walker Creek
(in both Point Reyes NS and Golden Gate NRA waters) and within the ¥ mile Point Reyes
offshore park boundary north of Walker Creek must obtain a permit.

In order to profect water quality, control numbers of boat moorings, and provide for standardized
management of all of Tomales Bay, a permil system has been determined to be necessary.

CLOSURES:
Park Facilities:
The following areas and facilities are closed to public use:

+  Park administrative, maintenance, operations, storage, and employee housing facilities, including
but not limited to access roads, outbuildings, grounds, and docks. This closure shall not apply to
residents, guests of residents, or persons engaged in legitimate Government activities or
permitted business activities.

= Except for facilities designated for visitor use, all buildings are closed to unauthorized entry. This
shall not apply to persons in non-public areas who have been granted specific permission by the
Mational Park Service (NPS) or another authorized Federal agency, licensed concessionaires or
their representatives, or those who are under escort of park employees acting within the scope of
employment.

Parking:

= All parking areas in the park are closed to camping and overnight parking, with the exception that
visitors holding (hike-in) backcountry camping permits may park at established trailheads and
visitors staying overnight at the Clem Miller Environmental Education Center, the Point Reyes
Hostel, and the Lifeboat Station may park at those locations. Overnight parking is defined as a
vehicle parking from 12:00 a.m. to 6:00 a.m.

Since overnight use and camping is prohibited in the park except in established backcounfry

campsites there is no valid reason for a vehicle fo remain in the park overnight unless the Visitor and
Resource Profection Division has been previously advised,

Chimney Rock Boat Launch:

s The pier and marine railway boat launching facility adjacent to the historic lifeboat station at
Chimney Rock are closed,

These facilities are closed due lo safely considerations. There are no less restrictive means that
would ensure the continued safety of visitors,
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Snowy Plover Closures:

» Specific areas on Point Reyes Beach which are signed and fenced to protect snowy plover nests
from March 1 through September 30 every year are closed to all entry by visitors (including on
horseback) in order to protect the Snowy Plover.

The seasonal clasure is necessary to ensure that no damage occurs fo ground nests of snowy
plovers, a federally listed threatened species. Because there are bird nests there throughout the
breeding season, nothing other than a full closure of the specific fenced areas would be sufficient to
protect the birds.

Seabird Colony Sites:

Seabird Nesting Areas:

» Point Reyes Headlands, Miller Rocks, Stormy Stack, and Hog Island seabird nesting areas are
closed to the public from March 1 to July 30 of each year (See Exhibit A)

+ Bird Rock is closed year round to visitor use.

The year round closure is necessary lo insure that no damage occurs to nesfing burmows of storm
petrels and rhinoceros aucklets, both of which are species of concem under California state law.
Brown pelicans, a federally listed threatened species, roost on Bird Rock in the summer time.

Because there are bird colonies there throughout the year, nothing other than a full closure would be
sufficient fo protect the birds.

Kite-boarding:

Kite-boarding is not allowed off Limantour Beach, Drakes Beach, and the Great Beach due to snowy
plover habitat,

This closure is necessary as kite-boarding interferes with wildlife behavior,

Disturbing Wildlife with Sound:

+  The use of any audio or mechanical device to attract or disturb wildlife is prohibited.

The use of audio devices to attract wildlife has the polential to cause bodily injury, energy loss, a
decrease in food infake, habitat avoidance and abandonment, and reproductive losses (Busnel, R.G.
and J. Flefeher (eds.) 1978. Effects of noise on wildlife New York: Academic Press.) In addition,
audio alfractants can increase mortality by causing animals to move into high risk areas (ie.
roadways) or areas where they would be more vulnerable to predators (ie. open fields).

Remote Controlled, Motorized Aircraft

» Remote controlled aircraft (both motorized propeller driven and gliders) are not allowed in the
park.

Because the use of remole controlled aircraft has the potential to harass wildlife, especially marine
mammals and threatened shore bird species, and bother other visitors, their use has been
determined to be incompatible with the parks mission.
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Boating:
s Boating or the use of any vessel (as defined by 36 CFR 1.4) is prohibited in the following areas:

Within 100 yards of the Point Reyes headlands shoreline between the Point Reyes Lighthouse and
Chimney Rock

This closure is necessary to protect marine mammals and seabirds in this area consistent with the
State of California Point Reyes Special Closure Marine Profected Area.

Limantour & Drakes Estero:

The waters including tidal areas of Limantour and Drakes Estero are closed to boating from March 1
to June 30. This closure excludes operations associated with Drakes Bay Oyster Company

The Esteros are protecled seabird, shorebird, and manne mammal pupping sites. No management
action other than closure is sufficient because a single disturbance could significantly reduce the
productivity of the colonies, resulting in a reduced population size or loss of habitat if they leave the
area.

MNon-Motorized Craft Allowed.

« Where the use of vessels on inland waters, such as freshwater lakes and including Abbotts
Lagoon, Drakes and Limantour Esteros, and the Giacomini Wetlands area (this area is bordered
by the Tomales Bay State Park to the north and the "Green Bridge” to the south) is permitted in
the Park, only non-motorized craft may be used.

Under the Wilderness Act, molorized vehicles are prohibited in congressionally designated wildemess
areas. Additionally, the NPS manages designafed potential wildermess in a manner consistent with
wilderness designation.

NOTE: All areas within the park are subject to emergency closure to the public when the
Superintendent or designated representative determines an emergency situation exists which,
coupled with continued visitation or unrestricted activities, would pose a threat to public safety or
adversely affect the park’s natural, aesthetic, scenic or cultural values, Such closures will be lifted
immediately upon termination of the emergency situation.

(a)(2) The following areas have been designated for a specific use or activity, under the
conditions and/or restrictions as noted:

= Bicycle Riding: The following roads, though closed to public motor vehicle use, are open to
bicycling:

Sky Trail (from Limantour Road to Sky Camp)

Bear Valley Trail (Bear Valley Trailhead to Glen Junction)

Coast Trail (Laguna Road to Coast Camp)

Inverness Ridge Trail (Limantour Road to the Mt. Vision Road)

Marshall Beach Trail

Stewart Trail (including Glen Camp Spur Trail from Stewart Trail to Glen Camp)
Lighthouse Road from the parking lot to the Lighthouse Visitor Center

P ® & @ @ @
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s« Camping: Please refer to § 2.10 of this compendium for specific camping area designations.

At-large camping has been determined to be inconsistent with the resource protection and visitor
management mission of the park, Campsite locations have been selected for maximurm visitor
experence while avoiding sensilive resource areas.

» As per section § 7.81, Drakes Beach Overlook is the only location approved for powerless flight.
A permit is required in that location.

For safety reasons, Drakes Beach Overlook is best suited for this use. A large part of the park is
congressionally designated wildermess where powerless flight is not a compatible use. There are
very few places where powerless flight would be safe.

il 36 CFR §1.6 — ACTIVITIES THAT REQUIRE A PERMIT

(f) The following is a compilation of those activities for which a permit from the
Superintendent is required:

For all permits, contact Point Reyes National Seashore, Point Reyes Station, California 94856, phone
number, 415 464-5170.

§1.5(d) The following activities related to Public Use Limits:

Picnic groups of over 100 people

Weddings

Visitors lighting or maintaining beach fires and ceramic pit fires
Installation of permanent boat moorings

«  52.4(d) Carry or possess a weapon, trap, or net
= §2.5(a) Specimen collection (Take plant, fish, wildlife, rocks or minerals)

« £210(a) The following camping activities:
« Overnight camping, including backcountry and boat camping.

« 5212 Audio Disturbances:
= (a)(2) Operating a chain saw in developed areas
= (a)(3) Operation of any type of portable motor or engine, or device powered
by a portable motor or engine in non-developed areas
= (a)(4) Operation of a public address system in connection with a public
gathering or special event for which a permit has been issued
pursuant to §2.50 or §2.51

« §213(a) Fires: Beach fires and ceramic pit fires
s 8216 Horses and Pack Animals: Groups with over 25 head of horses or pack animals.

« {217 Aircraft & Air Delivery:
= {a)3) Delivery or retrieval of a person or object by parachute, helicopter or
other airborne means
= (c){1) Removal of a downed aircraft

e §238 Explosives:
= (a) Use, possess, store, transport explosives, blasting agents
= (b) Use or possess fireworks
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§2.50(a) Conduct a sports event, pageant, regatia, public spectator attraction, entertainment,
ceremony, and similar events

§2.51(a) Public assemblies, meetings, gatherings, demonstrations, parades and other public
expressions of views involving more than 25 people

§2.52(c)  Sale or distribution of printed matter that is not solely commercial advertising

§2.60(b) Livestock use

§2.61(a) Residing on federal lands

§2.62 Memorialization:

= (a) Erection of monuments (Requires approval from Regional Director)
» (b) Scattering ashes from human cremation

§4.11(a) Exceeding of established vehicle load, weight and size limits

g5.1 Advertisements - (Display, posting or distribution.)

85.3 Engaging in or soliciting any business (Requires a permit, contract or other written
agreement with the United States, or must be pursuant to special regulations).

§5.5 Commercial Photography/Filming:

= (a) Commercial filming of motion pictures or television involving the use of
professional casts, settings or crews, other than bona fide newsreel or news
television

= (b) Still photography of vehicles, or other articles of commerce or models for
the purpose of commercial advertising.

§5.6(c) Use of commercial vehicles on park area roads (The Superintendent may issue a
permit to access private lands within or adjacent to the park when access is
otherwise not available)

&5.7 Construction of buildings, facilities, trails, roads, boat docks, path, structure, etc.

§6.9(a) Operation of a solid waste disposal site

Part 7 Special Regulations

§7.81 Powerless Flight

GENERAL REGULATIONS

36 CFR §2.1 — PRESERVATION OF NATURAL, CULTURAL AND ARCHEOLOGICAL

RESOURCES

(a)(4) Dead wood on the ground may be collected for use as fuel for campfires within the park
in the following areas:

s Individuals or groups who have been issued a fire permit under 1.5(a)(1) may collect
naturally occurring dead wood (driftwood) that does not contain creocsote from beach
areas for use as firewood on those beaches in the park, except for beaches on Tomales
Bay.
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(€)(1), (c}{2) The following fruits, nuts, berries or unoccupied seashells may be gathered by
hand for personal use or consumption, in accordance with the noted size, quantity, collection
sites and/or use or consumption restrictions:

» Blackberries, Raspberries, Thimbleberries, Gooseberries, Salmonberries, Huckleberries,
or apples, 2 quarts per person per day.
=« Mushrooms, 2 gallons and 1 mushroom per adult per day.

The minor collection of any of these items will not result in an adverse effect to park wildlife, the
reproduction of any plant species or other park resources or otherwise adversely affect park wildlife.
If future monitoring indicates that such collection is causing any of the above problems, the
authorzafion of this consumplive use will be terminaied,

36 CFR §2.2 - WILDLIFE PROTECTION

{(d) The transporting of lawfully taken wildlife through the park is permitted under the following
conditions and procedures:

s The carcass must be tagged in accordance with state law.
s Said carcass must be kept out of sight.

{e) The following areas are closed to the viewing of wildlife with the use of an artificial light:
+« The entire park is closed to viewing wildlife with artificial light.

36 CFR §2.3 — FISHING

Note; By California State Law no fishing is allowed in:
s Lagunitas Creek and all its tributaries including Olema and Bear Valley Creeks
s All coastal streams within the park
s Limantour Estero
s Puoint Reyes Headlands State Marine Reserve

Note: Per 36CFR. 2.3(d)(1) Fishing in freshwaters by any manner other than hook and line is
prohibited

36 CFR §2.10 — CAMPING and FOOD STORAGE

(a} The sites and areas listed below have been designated for camping activities as noted. A
permit system has been established for certain campgrounds or camping activities, and
conditions for camping and camping activities are in effect as noted:

+ Stay Limit: Camping in Point Reyes Mational Seashore is limited to not more than a total
of 4 nights in any one visit and not more than 30 nights in any given calendar year unless
authorized by a special use permit.

= Site Limit: Each campsite at Point Reyes National Seashore has a maximum density
(persons per site) which is given at the time the permit is issued and to exceed this
number is considered a violation of permit.

= Group Site Limit: Group sites are limited to a maximum of 25 people per night at Coast
Camp, Wildcat Camp, and Sky Camp.
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s Checkout Time: Checkout time in all campgrounds is 12:00 noon on the day of
departure.

» \Waste Water Disposal: Camping waste-water {dishwater and cooking water) must be
discharged at least 100 feet from streams or bodies of water.

= Age Limit. The minimum age of any camper is 18 unless accompanied by an adult.

» Backcountry Camping Permits: Backcountry camping in Point Reyes National Seashore
is by permit only at designated backcountry campsites. The sites are located at the
following designated campgrounds: Coast Camp, Sky Camp, Wildcat Camp and Glen
Camp. Camping permits must be in the possession of the camper while he/she is enroute
to their site. Thereafter the permit is to be attached to the tent or some other object where
it can be checked should the permittee be away from the site.

« Tomales Bay Boat Camping: All camping in Tomales Bay is boat-in camping and requires
a permit. Camping on the west shore of Tomales Bay in Point Reyes National Seashare,
with the exception of Tomales Bay State Park, is authorized for dispersed minimum
impact camping within 75 feet of the mean high tide level. Camping permits must be in
the possession of the group while in the park.

=« Camping on Hog Island and on Duck Island is prohibited.

(b){3) Camping within 25 feet of a fire hydrant or main road, or within 100 feet of a flowing
stream, river or body of water is authorized only in the following areas, under the conditions
noted:

¢ |n established campsites in designated campgrounds

(d) Conditions for the storage of food are in effect, as noted, for the following areas:

s Al food items(including canned, bottled or otherwise packaged, equipment used to cook
or store food, garbage and toiletries such as soap, toothpaste and cosmetics) must be
stored in food lockers where provided.

s« Canned or boitled items that have never been opened may be stored in vessels, or in the
trunk of the vehicle parked at the trailhead parking area or if there is no trunk, as low in
the vehicle as possible, provided that the cans and bottles are stored out of sight in odor-
tight containers and all vehicle doors, windows and vents are closed.

36 CFR §2.11 — PICNICKING

Conditions for Picnicking:

« Leaving food unattended is prohibited.

= Picnicking is permitted within all designated campgrounds; however, picnickers must
yield campsites to persons with camping permits.

« Groups of over 100 people who wish to picnic in the park must first obtain a permit.

= A designated portion of Bear Valley picnic area is available by reservation. This portion
is limited to a maximum of 75 people.

10
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36 CFR 2.13 — FIRES

{a){(1) The lighting or maintaining of fires is generally prohibited, except as provided for in the
following designated areas and/or receptacles, and under the conditions noted:

Designated Areas:

= Beaches: Wood fires are allowed, by permit, pursuant to 1.5(a)(1) Public Use Limits, on
beaches below the high tide line within Point Reyes National Seashore.

= Campgrounds and Picnic Areas: Charcoal fires only for cooking.

» Stewart Horse Camp: Wood and charcoal fires in park provided grills

Established Conditions:

In all cases, fires are only allowed in such fire danger conditions as directed by the park's Fire Step-
Up Plan

Beach Fires:
« The person attending the beach fire must have in hisfher possession a valid permit,
= Fires must be a minimum of 30 feet in all directions from flammable material, including
vegetation,
= No fire shall exceed 36 inches in diameter at its base.
= \Wooden pallets, tires or flammable liquid such as gasoline may not be burned. All metal
such as nails or screws, must be removed from wood before it is brought to the beach.
Campagrounds and Picnic Areas:

= Only charcoal, gas stove or canned heat may be used for cooking.

= Charcoal fires only may be made in the provided grills or in visitor owned grills brought
into a campground.

Stewart Horse Camp:
=« \Wood fires may only be made in the provided grills

= Charcoal fires may only be made in the provided grills or in visitor owned grills brought
into a campground.

{b) Fires must be extinguished according to the following conditions:

» Fires shall be attended at all times by a responsible person until the fire is completely out
and the coals are cold.

« Fires must be extinguished by 12 midnight.

= Fires must be completely extinguished with water, using the "drown, stir and feel"
method.

s Extinguishing fires with sand is prohibited.
{c) High fire danger closures will be in effect as noted:

= Mount Vision Road will be closed to vehicles during extreme and red flag fire danger

11
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36 CFR §2.16 — HORSES and PACK ANIMALS

{a) The following animals are designated as pack animals for purposes of transporting
equipment:

horses
mules

burros
llamas

{b) The use of horses or pack animals is allowed on the following trails, routes or areas:
¢ Park wide except that:

s Drakes Beach, Earthquake Trail, and Woodpecker Trail are closed to horses and other
pack animals at all times (See Exhibit B).

s Llamas are prohibited on the Tomales Point Tule Elk Preserve and the Limantour Area
from Home Bay to Coast Trail'Woodward Valley Trail Junction and the beach to
Inverness Ridge [See Exhibit C).

= The following areas are closed to horses and pack animals on weekends and holidays
because such use will conflict with high visitor use: Bear Valley Trail (between Mt.
Wittenberg Trail and Glen Trail junction), Meadow Trail, and Old Pine Trail.

s Owvernight camping with horses and pack animals (except llamas) is permitted only in the
designated areas of the Coast, Wildcat or Sky Camps. Llamas are allowed to overnight
camp in the designated areas at Wildcat and Sky Camps.

+ Horses and pack animals are not permitted overnight at Glen Camp.
(g) Other conditions concerning the use of horses or pack animals:

= Horse drawn wagons, carts and/or buggies are prohibited on all trails unless specifically
authorized by the Superintendent or designated representative.

s Off-trail or cross-country travel is prohibited, except within 100 feet of the trail for
purposes of watering and rest stops, or by permitees conducting normal ranching
operations in enclosed pastures, corrals and fields under Special Use Permit, Lease or
Reservation of Posession |

+ Stock users are specifically prohibited from establishing new trails and from short cutting
trails and switchbacks.

= All persons who wish to camp in the backcountry campgrounds must obtain and carry
with them a camping permit. The permit is valid only for the dates and camping locations
indicated.

= The maximum string size for parties not spending nights in the park is 25 head of stock

on designated routes. Groups in excess of 25 head of stock must obtain a permit from
the Superintendent.

13




Case4:12-cv-06134-YGR Document79-1 Filed01/16/13 Page45 of 49

= Tying stock to trees overnight or for extended periods of time is prohibited. When
picketed on a line, stock must be tied so they cannot chew on tree bark or eat the leaves
of shrubs or plants.

# |t is prohibited to tie or picket stock within 100 feet of any stream, lake or spring. Stock
may not be tied within a campsite except for loading and unloading or in designated
areas.

= Grazing is prohibited.

+ Groups with horses or pack animals must bring in their own feed for their animals.

Certified weed free hay, pellet feed or hay cubes are required to minimize noxious weed
introduction.

« Horse users are prohibited from unloading manure and hay from their trailers into parking
lots within the Seashore.

» Campers are required to thoroughly clean the campsite on a daily basis. Manure and
uneaten fodder must be raked and spread out.

« \Watering facilities must be used when they are provided.

e The maximum number of horses permitted overnight at Sky, Coast and Wildcat
campgrounds is 8.

36 CFR §2.17 — AIRCRAFT and AIR DELIVERY

{a){1) Areas designated for operating or using aircraft are provided for in section 7.81

(a){2) The operation or use of aircraft under power on water within 500 feet of designated
swimming beaches, boat docks, piers, or ramps is permitted in the following areas, under the
conditions noted:

s There are no park designated areas where seaplanes may land.

(c)(1) The removal of a downed aircraft, components, or parts thereof is subject to procedures
established by the Superintendent through written authorization.

36 CFR §2.21 — SMOKING

(a) The following portions of the park, or all or portions of buildings, structures or facilities are
closed to smoking as noted:

= All public buildings including park offices and restrooms, and public areas of concession
buildings.

= Within 25 feet of building entrances normally used by the public, or 25 feet of entrances
not normally used by the public if smoke gets in the building,

s Where posted.

= Smoking while traveling on trails. Persons who wish to smoke while hiking or riding on
trails must stop and remain in one location until they have extinguished their smoking
material,

= Morgan Horse Ranch bam and exhibit areas,

14
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« All government vehicles.

= The Superintendent may ban smoking on trails and in backcountry areas during periods
of very high and extreme fire danger.

These restrictions are enacted fo protect public health and structures from fire danger or smoke. This
prohibition is consistent with stale law and past practice. Smoking while travelling on trails is
prohibited because of fire danger. Ashes inadvertently dropped while walking or riding an animal have
the potential to start a fire that may go unnoticed in its initial stages. Requiring persons to remain in
one location minimizes this risk. Smoking while on trails or backcouniry areas during very high or
exireme fire danger conditions is prohibited because of heightened fire danger.

36 CFR §2.22 - PROPERTY

{a)(2) Property may be left unattended for periods longer than 24 hours in the following areas
and under the following conditions:

= Visitors on backcountry trips may leave their vehicles unattended for the period specified
by the backcountry permit.

36 CFR §2.23 — RECREATION FEES

(b) Recreation fees, and/or a permit, in accordance with 36 CFR part 71, are established for the
following entrance fee areas, and/or for the use of the following specialized sites, facilities,
equipment or services, or for participation in the following group activity, recreation events or
specialized recreation uses:

Entrance Fee Areas:

« MNone

Daily Site Use Fee Areas:

« None

Special Recreation Permit Fee (Such as but not limited to, group activities, recreation events, and the
use of motorized recreation vehicles):

« MNone

36 CFR §2.35 —AlL COHOLIC BEVERAGES and CONTROLLED SUBSTANCES

{a)(3)(i) The following public use areas, portions of public use areas, and/or public facilities
within the park are closed to consumption of alcoholic beverages, and/or to the possession of
a bottle, can or other receptacle containing an alcoholic beverage that is open, or has been
opened, or whose seal has been broken or the contents of which have been partially removed:

s All public use areas within the park are closed to the possession of a receptacle(s) with a
capacity of five fluid gallons or more which contain{s) an alcoholic beverage.

The behavior induced by the consumption of excessive amounts of alcoholic beverages may

adversely affect the park experience of other visitors, Parlies with alcohol in large containers (i.e.
kegs) have consistently caused problems in the past including rowdy behavior and vandalism.
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36 CFR §2.51 — PUBLIC ASSEMBLIES , MEETINGS

(e) The following areas are designated for the purpose of 1st Amendment speech,
demonstrations and/or the distribution and/or sale of printed matter. Groups of more than 25
demonstrators must obtain a permit from the park Superintendent.

= Areas adjacent to the Bear Valley and Ken Patrick Visitor Centers (see Exhibit D).

36 CFR §2.62 — MEMORIALIZATION

(b) A permit is required for the scattering of ashes from cremated human remains, or in the
following designated areas without a permit, in accordance with the following terms and
conditions:

= A permit is required for all areas,

s+ FRemains to be scattered must have been cremated and pulverized.

s Scaltering by persons on the ground is to be performed at least 100 yards from any trail,
road, developed facility or body of water, and 440 yards seaward from the shoreline on
the Pacific Ocean.

s Scattering from the air will not be performed over developed areas, facilities or bodies of
water and will be performed at a minimum altitude of 2000 feet above the ground.

36 CFR §3.3 — VESSEL PERMITS
Permits are required for the use of a vessel in the following areas:
= None

36 CFR §3.21 — SWIMMING and BATHING

{a)(1) The following areas are closed to swimming and bathing:
+« None,

{a)(2) Swimming and bathing is allowed under the following conditions:
Mo soap may be used in any freshwater lake, pond, or stream.

36 CFR §3.23 — SCUBA and SNORKELING

{a) SCUBA diving and snorkeling is permitted in the following swimming, docking, and
mooring areas under the terms and conditions noted:

e All areas except Drakes Estero and Limantour Estero.

36 CFR §4.10 — TRAVEL ON PARK ROADS and ROUTES

(a) Park roads open for travel by motor vehicle are those indicated below, and/or as indicated
in the following publication or document (attached hereto):

= Most current version of the official NPS Map & Guide to Point Reyes National Seashore

16
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36 CFR §4.11 — VEHICLE LOAD, WEIGHT and SIZE LIMITS

(a) The following load, weight and size limits, which are more restrictive than State law, apply
to the roads indicated under the terms and conditions, and/or under permit as noted:

\ehicles over 24 feet in length are prohibited on Mount Vision Road and Chimney Rock
Road. Groups arriving by bus who have reservations at the Lifeboat Station will be
escorted by NPS staff to that location.

Travel trailers are prohibited on Limantour Road, Mount Vision Road and Chimney Rock
Road,

36 CFR §4.21 — SPEED LIMITS

(b) The following speed limits are established for the routes/roads indicated:

15 MPH:

25 MPH.

35 MPH:

The unpaved section of Mesa Road

Drakes Bay QOyster Company Access Road

Mt. Vision Road

Estero Trail Access Road

Marshall Beach Road

Sacramento Landing Road

Chimney Rock Road

The following sections of trails open for administrative vehicle use:

e  Sky Trail (from Limantour Road to Sky Camp)

Bear Valley Trail (Bear Valley Trailhead to Glen Junction)

Coast Trail (Limantour Road to Coast Camp)

Drivable sections of the Inverness Ridge Trail (Limantour Road to the Mt. Vision
Road)

Marshall Beach Trail

Stewart Trail {including Glen Camp Spur Trail from Stewart Trail to Glen Camp)
Lighthouse Road from the parking lot o the Lighthouse Visitor Center

Bolinas Ridge Trail

Randall Trail

Lirmantour Road (Sky Trail to Limantour Parking Lot, including the road to the southern
parking lot)

L Ranch Road to L Ranch

MNorth Beach Access Road

South Beach Access Road

Drakes Beach Road from D Ranch to the Ken Patrick Visitor Center

Sir Francis Drake Blvd from Chimney Rock Junction to the Lighthouse Parking lot

Pierce Point Road
Limantour Road (Sky Trail to Bear Valley Road)

Posted speed limits shall apply on all County and State controlled roads within Point Reyes National
Seashore and the Northern District of Golden Gate NRA

17
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36 CFR §4.30 - BICYCLES

The following additional routes, in developed areas or special use zones, have been designated for
bicycle use:

+  Sky Trail (from Limantour Road to Sky Camp)

s« Bear Valley Trail (Bear Valley to Glen Junction)

s Coast Trail (Laguna Road to Coast Camp)

s |nverness Ridge Trail (Limantour Road to Mt. Vision Road)

« Marshall Beach Trail

s  Stewart Trail (including Glen Camp Spur Trail from Stewart Trail to Glen Camp)
+ Bull Point Trail

« Chimney Rock Trail

s Drakes Head Trail

s Estero Trail (Trailhead to 1.4 mi past Drakes Head Trail)

« Morgan Trail (Bear Valley Trailhead north to Bear Valley Road)
= Olema Valley Trail

s Sunset Beach Trail

* White Gate Trail

-

Mount Vision Road from the locked gate to the FAA Station

» The speed limit for bicycles on designated routes within the Park shall be 15 mph on trails with
long sight distances and 5 mph when passing others or approaching blind turns,

» No bicycle shall be operated in 2 manner which may endanger the safety of others or
environmental resources.

(b) Bicycle use is allowed in undeveloped areas as provided for in section 7.97 [Golden Gate
NRA]

Bolinas Ridge Trail

MeCurdy Trail

Randall Trail

Jewell Trail

Cross Marin Trail

Tomales Bay Trail

36 CFR §4.31 — HITCHHIKING
Hitchhiking is permitted in the following areas under the conditions noted:
« Hitchhiking is allowed anywhere in the park as long as the person does not stand in a
roadway and the hitchhiking/solicitation does not adversely affect visitor safety or the
normal flow of traffic.

36 CFR §7.81 - POWERLESS FLIGHT:

{a) The use of devices designed to carry persons through the air in powerless flight is allowed
at the following locations pursuant to terms and conditions of a permit.

= Drakes Beach Overlook

18
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I 11.  Biochemical Oxygen Demand (BOD): Mr. Ketcham did not address the potential
2 [relationship between increased primary production from algae and phytoplankton, increased BOD
3 Lsociated with such changes, and potential for water quality degradation.

4 12.  Impacts to Eelgrass from Turbidity: Mr. Ketcham does not address the potential

5 limpacts of increased turbidity caused by oyster rack removal. Though silt curtains may help
6 fonfine higher turbidities to smaller areas during rack removal, effectiveness is highly variable and

7 Ldepends on many factors. Silt curtains have been evaluated since the early 1970’s in dredging

8 loperations, but there are relatively few detailed studies on their effectiveness (Francingues and
9 {Palermo 2005). According to the Army Corps of Engineer Research and Development Center
0 KFrancingues and Palermo 2005), the JBF Corporation in 1978 completed one of the best, early

I studies of the effectiveness of silt curtains. They reported that factors influencing effectiveness

12 finclude: (1) the quantity and type of material in suspension; (2) characteristics, construction, and

14

3 [.undi[icrn of the curtain, as well as the area and configuration; (3) method of deployment; and (4)

vdrodynamic conditions (e.g., currents, winds, tidal fluctuations, and waves).

15 13.  Properly anchored, deployed, and maintained silt curtains can be effective in

I

6 fretaining suspended sediments within the enclosure. However, elevated turbidities within the

17 fenclosure during rack removal, and deposition of suspended sediments on top of eelgrass, may

18 Jadversely affect photosynthesis and eelgrass productivity. Many researchers have identified water

20

19 Elarit}r as the most important limiting factor to eelgrass habitat (Fonseca and Bell 1998; Cho and

oirrier 2005; Fonseca and Malhotra 2006). Work completed on the West Coast reported

21 [significant long-term changes or reductions in survival of eelgrass as a result of sediment loading,

22 fturbidity, or light availability (Zimmerman et al. 1999, Kraemer and Alberte 1995, Ward et al.

23 [2003).

24 14.  Tidal conditions in the Estero will require use of a Type I silt curtain, according

25 fto Mark Sutton of Dixon Marine (pers. comm. 2012). A figure showing a typical Type III silt

26 fcurtain is provided as Exhibit 5. An average 300-foot-long and 12-foot-wide oyster rack would

28
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27 T‘cquim approximately 1,200 feet of silt curtain to enclose it.
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19.  Essential Fish Habitat: The direct loss of eelgrass habitat (essential fish habitat)
fcaused by removal of oyster racks was not addressed in Mr. Ketcham’s declaration.
20,  Conclusions: Removal of shellfish aquaculture will result in a significant net loss
fof filtration capacity and greater nutrient concentrations that would be available for increased
hytoplankton and macroalgae production. Native shellfish have a much lower filtration capacity
End, because they are not harvested, do not completely remove nutrients from the estuary. Total
Llutriem removal only occurs when shellfish are harvested. An increased supply of nutrients may
fexacerbate periodic HABs, which already occur in the Estero, and increase the risk of cultural
feutrophication. Reduced water clarity and increased nutrient availability may adversely affect

feelgrass, an essential fish habitat. Even if BMPs, such as silt curtains, are used to mitigate water

uality impacts, the duration of those impacts at the lower estimated timeframe (using more crews

o complete removal operations) would be well beyond a couple of months when taking into

[',cnsidcratinn tide, weather, and permitting constraints. Such impacts are much more significant
h

an the short-term minor adverse impacts suggested by the FEIS.
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1 I declare under penalty of perjury under the laws of the United States and the State of
alifornia that the foregoing is true and correct.
ecuted this 15th day of January, 2013, Seattle, Washington.
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EXHIBIT 1
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Scott Luchessa, MS

Luchessa, 5.A., 1970. Soluble Reactive Phosphorus Concentrations in the Upper Clark
Fork River, Montana: A Study of the Contributions from Two Nonpoint Sources of
Sediment. Masters thesis, University of Montana, Missoula, MT,

Luchessa, 5.A., and R.P. Kramer, 1989. Natural Large Woody Debris Loading for Selected
3rd and 4th Order Streams in the Lolo and Bitterroot National Forests. Pages 4-35in 'Y,
Vaodeboncoeur, 5.A. Luchessa, and R.P. Kramer, editors. Fisheries Habitat and
Aquatic Environment Monitoring Reporl: Bittermool, Deerodge and Lolo National
Forests 1987 ond 1988. U.5. Department of Agriculture, Forest Service, Missoula,
Montana.

Hastings, $.J.. S.A. Luchessa, W.C. Oechel, and J.D. Tenhunen, 198%9. Standing Biomass
and Production in Waler Drainages of the Foothills of the Phillip Mountains, Alaska.
Holarctic Ecology. 12:304-311.
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EXHIBIT 3




Cased 12-cv-06134-YGR Document?9-2 FiledDL/1E/3 Page2l ol 20

Table 1. Water Quality Measurements for Point Reyes National Seashore Tributaries 19H-2001

diaet ~ _ 2 Tempersture (°C) Specilic Conductance” (uSheol) Salinity (ppt) pH Dissobved Oxygen (mgil)

Watershed Saation Lacation [Sample ¥earal # of Sanaples i mEETA
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Lagumitas Creek — OLMS Olema Creek - Vedama Creek 1596 204011 10 124 164 B.él 280 37T 173 0l 02 1 TR E5 7.2 %3 105 48
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Lagunitas Crock — [OLMA Olema Creek - Chiasry Guleh T46-2011 1¥ 115 156 14 163 217 a7 01 .1 0 81 .1 7.6 9.2 11.3 35
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EXHIBIT 4
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Approximate wetland boundaries for Drakes Estero and Estero de Limantour in relation to existing
wilderness.

Source: K. Lunny, pers. comm., 2013
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EXHIBIT 5
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EXHIBIT 6
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Typical eelgrass densities at Drakes Bay Oyster Company Surrounding Bed 4 in Drakes Estero
(Source: K. Lunny, pers. comm, 2013)
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used by DBOC). It is suspicious that Mr. Baty does not report finding plastic coffee lids in any of
his beach walks, which were also lost in large numbers by JOC’s aquaculture operation and are
routinely found even now.

57.  Mr. Baty asserts that he has picked up DBOC debris on PRNS beaches over a
multi-vear period. Baty Dec. D. 62-1 79 4-8. Without any knowledge of DBOC’s current
operational practices, however, he has no basis upon which to assert that the debris he has found—
all of which was also used by JOC—originated from DBOC’s operations, or instead originated
from JOC’s operations.

58.  Attached as Exhibit 7 is a true and correct copy of a letter from Thomas Moore,
former Marine Region Aquaculture Coordinator for the California Department of Fish and Game
to Nancy Cave, Northern California Enforcement Program Supervisor for the California Coastal
Commission, dated October 3, 2012, Mr. Moore is the person most familiar with both JOC’s and
DBOC’s operations because he supervised both aquaculture operations on behalf of CDFG prior to
his retirement in 2009, Id. at 1. In his letter, Mr. Moore explains that legacy debris from JOC’s
operations continue to be found because “[w]aves from storms, winds, and strong tidal currents all
work to unearth buried materials and wash them ashore where they are continually found even
today.” Id

59, Since 2005, DBOC beach cleanup crews have noticed a decline in the amount of
legacy aquaculture debris that they are recovering. It is my experience that the combination of
DBOC’s operational practices that prevent the release of aquaculture-related materials into the
marine environment, combined with monthly beach cleanups by DBOC employees, is making a
significant difference in reducing the amount of overall marine debris in Drakes Estero.

60.  If DBOC no longer performs monthly beach cleanups, there will be a significant
amount of marine debris, including legacy aquaculture debris, that will not be removed from the
marine environment in Drakes Estero.

61.  Attached hereto as Exhibit 8 is a true and correct copy of a letter from Tom St

Clair, Atkins Program Manager, to Dr. Ralph Morgenweck, dated May 7, 2012,

13- LUNNY REBUTTAL DEC. IS0 MOTION
- FOR PRELIM. INL., 12-CV-06134 YGR
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V. PRECAUTIONARY MEASURES TO ADDRESS INVASIVE SPECIES

67.  Didemnum vexillum (D. Vex.) is an invasive species that attaches to hard
substrates, like rock, and in some instances, oyster shell.

68.  D. Vex. occurs commonly along the West Coast, and is known to exist in San
Francisco Bay, Tomales Bay, and Bodega Bay. D. Vex. was present in Drakes Estero prior to
DBOC beginning operations.

69.  The water bottoms in Drakes Estero are composed of fine sediments, which is not
the preferred habitat of D. Vex. Furthermore, in my experience working in aquaculture in Drakes
Estero, I have not seen D. Vex. colonizing the fine sediments of Drakes Estero’s water bottoms.

70.  D. Vex. has never been found colonizing eelgrass in Drakes Estero.

71.  The extent and distribution of D. Vex. in Drakes Estero has not changed since
2005,

72.  Accordingly, based on my experience working on Drakes Estero, [ believe that
there is a very low risk of proliferation of D. Vex. to eelgrass or the water bottoms of Drakes
Estero.

73.  In DBOC’s Manila clam culture, we mitigate against the potential risk of
unintentional proliferation of Manila clams in Drakes Estero by ensuring that we only use mesh
bags that are in good repair, and by only transferring Manila clams to mesh bags for placement in
Drakes Estero when the clams themselves are larger in diameter than the holes in the mesh bags.

74. When Manila clams are harvested, they are never handled or removed from their
mesh bags over water. All processing of Manila clams, including removing them from their mesh
bags, oceurs above the high tide line in Drakes Estero.

75.  DBOC complies with CDFG (nm?r CDFW) requirements to use only oyster seed

and clam seed that is certified to be free of invasive species, provided by certified hatcheries.

LUNNY REBUTTAL DEC. [30 MOTION
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I declare under penalty of perjury under the laws of the United States and the State of
California that the foregoing is true and correct.
JExecuted this I6 day of January, 2013, in Invemess, California.

il L
Kevin LW

LUNNY REBUTTAL DEC. ISO MOTION
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EXHIBIT 1
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EXHIBIT 2
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STATE OF CALIFORMNIA = THE RESOURCES AGENCY ARNOLD SCHWARZENEGGER, GoOVERNOK

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2040

S5anM FRANCISCO, CA 941051219
VOICE [415) 904- 5200

FaX [415) #)4- 5400

TDD {415) 387.5885

Staff: Christine Chestnut-SF
Staff Report: November 29, 2007

Item W6 Hearing Date: December 12, 2007

STAFF REPORT AND FINDINGS FOR CONSENT CEASE AND DESIST ORDER

ORDER NUMBER: CCC-07-CD-11
RELATED VIOLATION FILE: V-7-07-001
PROPERTY LOCATION: The property, referred to as the Drake’s Bay Oyster

Company facility, is located within the Point Reyes
National Seashore and consists of an onshore area
located at 17171 Sir Francis Drake Blvd. in
Inverness, Marin County and an offshore area in
Drake’s Estero (APN 109-13-017). (Exhibit 1)

DESCRIPTION OF PROPERTY: Approximately 3.7 acres onshore and approximately
1060 acres offshore, containing shellfish cultivation
and processing equipment, commercial aquaculture
facilities, and related business and residential
buildings and associated development including
septic systems.

PROPERTY OWNER: National Park Service, United States Department of
the Interior

LESSEE/ENTITY SUBJECT

TO THIS ORDER: Drake’s Bay Oyster Company

REPRESENTATIVE: Kevin Lunny, owner/operator of Drake’s Bay
Qyster Company

VIOLATION DESCRIPTION: Unpermitted development consisting of offshore

aguaculture operations, onshore processing and
retail facilities, and related residential use, The
unpermitted development activities at issue include
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housing have been placed along the northern boundary of the property immediately adjacent to a
fresh water pond. (Exhibit 10) A separate septic system serves this residential development. A
construction/maintenance trailer has been placed among the residential development. The
unpermitted development activities at issue include both the construction/installation of
structures and the performance of ongoing and new activities. No CDP has been obtained for
this development and the development is not exempt, under Coastal Act Section 30610, from the
permitting process.

E. Basis for Issuance of Cease and Desist Order

The statutory authority for issuance of this Cease and Desist Order is provided in Coastal Act
Section 30810, which states:

(a) If the commission, after public hearing, determines that any person... has undertaken,
or is threalening to undertake, any activity that (1) requires a permit from the
commission withoult securing the permit or (2} is inconsistent with any permit previously
issued by the commission, the commission may isswe an order directing that person ... to
cease and desist. The order may also be issued to enforce any requirements of a certified
local coastal program or port master plan, or any requirements of this division which are
subject to the jurisdiction of the certified program or plan, under any of the following
circumstances:

(1) The local govermment or port governing body requests the commission to
assist with, or assume primary responsibility for, issuing a cease and desist order.

(b) The cease and desist order may be subject to such terms and conditions as the
commission may determine are necessary to ensure compliance with this division,
including immediate removal of any development or material or the setting of a schedule
within which steps shall be taken to obtain a permit pursuant to this division,

Development activities were undertaken on the property without a CDP and no exemptions,
under Coastal Act Section 30610, to the Coastal Act permitting requirements apply. The
Commission has primary enforcement authority and permit jurisdiction with regards to this
development. The following two subsections of this report set forth the basis for the issuance of
the proposed Consent Order in this matter.

1. Development Requiring a CDP Occurred on the Property
Development is defined in Coastal Act Section 30106 as:
... on land, in or under water, the placement or erection of any salid material or

structure; discharge or disposal of any dredged material or of any gaseous, liquid, solid, or
thermal waste; grading, removing, dredging, mining, or extraction of any materials,













Cased:12-¢cv-06134-YGR Document80 Filed01/16/13 Page38 of 102
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H. Violator’s Defenses and Commission Response

Commission staff and DBOC have reached an agreement and have signed the proposed Consent
Order to resolve the violations at issue. Accordingly, DBOC did not submit a Statement of
Defense, and, under Provision 21.0 of the Consent Order, has waived its right to challenge the
issuance of the Consent Order. DBOC has not, however, waived its legal rights, positions, or
defenses with respect to any other proceeding in front of the Commission or other governmental
agency.

Staff recommends that the Commission issue the following Consent Cease and Desist Order:
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Fax

TDLCTALa] o9r-060S
CONSENT ORDER NO. CCC-07-CD-04
(DRAKE'S BAY OYSTER COMPANY)
1.0 General

Pursuant to its authority under Public Resource Code §30810,' the California Coastal
Commission (“Commission™) hereby orders and authorizes Drake’s Bay Oyster Farm, run by
Drake's Bay Oyster Company (hereinafter referred to as “Respondent™), its employees, agents,
contractors, and anyone acting in concert with any of the foregoing, and successors in interest
and future owners/operators of the business or lessees to comply with the terms and conditions of
this Consent Cease and Desist Order (hereinafter referred to as “Consent Order™). Respondent
agrees to undertake the following, pursuant to this Consent Order and in the interest of resolving
and settling this matter:

2.0 Further Unpermitted Development

Respondent agrees to cease and desist from performing any new development, as the term
“development” is defined in Coastal Act §30106, on the property, which is defined in Provision
10.0 of this Consent Order, and from expanding or altering the current development that exists
on the property. Nothing in this Consent Order prohibits the Respondent from continuing
current operational activities, provided that all protective measures set forth in Provision 3.0 of
this Consent Order are implemented as required and that the current activities are not expanded.

3.0 Resource Protection Measures

Respondent agrees to implement the following measures to minimize potential resource impacts
to onshore and offshore areas caused by the operation of the facility. Nothing in this Consent
Order shall be construed to authorize the corresponding development or the operations.

3.1 Onshore Conditions

3.1.1 Additional Structures. Construction and/or placement of any additional
onshore structures are prohibited until Respondent obtains a coastal
development permit. Nothing in this Consent Order precludes Respondent
from seeking a waiver for de minimis development, as set forth in Coastal
Act §30624.7, or from seeking a CDP for development on the property.

! The Coastal Act is codified in sectons 30,000 to 30,900 of the California Public Resources Code, All
further section references are to that code, and thus, to the Coastal Act, unless otherwise indicated,

























Drake’s BasEd@-€006134-YGR Document80 Filed01/16/13 Page47 of 102
CCC-07-CD-11
Page 25 of 34

penalties and other remedies pursuant to Coastal Act §§30821.6, 30822, and 30820 as a result of
the lack of compliance with the Consent Order and for the underlying Coastal Act violations as

described hergin.
18.0 Extension of Deadlines

The Executive Director may extend deadlines for good cause. Any extension request must be
made in writing to the Executive Director and received by Commission staff at least ten days
prior to expiration of the subject deadline. The Executive Director shall grant an extension of
deadlines upon a showing of good cause, if the Executive Director determines that Respondent
has diligently worked to comply with their obligations under this Consent Order but cannot meet
deadlines due to unforeseen circumstances beyond their control.

19.0 Site Access

Respondent agrees to provide access to the subject property at all reasonable times to
Commission staff and any agency having jurisdiction over the work being performed under this
Consent Order. Nothing in this Consent Order is intended to limit in any way the right of entry
or inspection that any agency may otherwise have by operation of any law. The Commission
staff may enter and move freely about the portions of the subject property on which the
violations are located, and on adjacent areas of the property for purposes including but not
limited to inspecting records, operating logs, and contracts relating to the site and overseeing,
inspecting and reviewing the progress of Respondents in carrying out the terms of this Consent
Order.

20.0 Modifications and Amendments to this Consent Order

Except as provided in Section 18.0 of this order, this Consent Order may be amended or
modified only in accordance with the standards and procedures set forth in §13188(b) of the
Commission’s administrative regulations (CCR, Title 14, Division 5.5).

21.0 Waiver of the Right to Appeal and Seek Stay

Persons against whom the Commission issues a Cease and Desist Order have the right pursuant
to $30803(b) of the Coastal Act to seek a stay of the order. However, pursuant to the agreement
of the parties as set forth in this Consent Order, Respondent agrees to waive whatever right it
may have to seek a stay or to challenge the issuance and enforceability of this Consent Order in a
court of law.

22.0 Government Liability
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restrict the exercise of the Commission's enforcement authority pursuant to Chapter 9 of the
Coastal Act, including the authority to require and enforce compliance with this Consent Order.

28.0 Representative Authority

The signatory below attests that he has the authority to represent and bind in this agreement the
Respondents.

29,0 lntegration

This Consent Order constitutes the entire agreement between the parties and may not be
amended, supplemented, or modified except as provided in this Cansent Order.

30.0 Stipulation

Respondent and its representatives altest that they have reviewed the terms ol this Consent Order
and understand that their consent is final and stipulate 1o its issuance by the Commission,

IT [S SO STIPULATED AND AGREED:
On behalf of Respo

//2 fo7
Kevin Lanny, Rep resa@ for Respondent Date

Executed in San Francisco on behalf of the California Coastal Commission;

Pct?:.r_Dmiglas, Executive Director Date

11
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5.0 COMMISSION AUTHORITY TO ACT

The Commission is issuing this Order pursuant its authority under Section 30810
of the Public Resources Code.

6.0 FINDINGS

This Order is being issued on the basis of the findings adopted by the
Commission on December 11, 2003, as set forth in the attached document
entitied Staff Report for Cease and Desist Order No. CCC-03-CD-12

7.0 EFFECTIVE DATE

This Order shall become effective as of the date of issuance by the Commission
and shall remain in effect permanently unless and until rescinded by the
Commission.

8.0 COMPLIANCE OBLIGATION

Strict compliance with the terms and conditions of this Order is required. If
Johnson fails to comply with the requirements of Section 1.0 of this Order,
including any deadline contained therein, it will constitute a violation of this Order
and may result in the imposition of civil penalties of up to six thousand dollars
($6,000) per day for each day in which compliance failure persists.

8.0 EXTENSIONS OF DEADLINES

Notwithstanding Section 10.0, if Johnson is unable to comply with the deadlines
contained in Section 1.0 of this Order, Johnson may request from the Executive
Director in writing an extension of said deadlines. If the Executive Director
determines that Johnson has made a showing of good cause, he/she shall grant
extensions of the deadlines. Any extension requests must be made in writing to
the Executive Director and received by the Commission staff at least 10 days
prior to the expiration of the subject deadline.

10.0 SITE ACCESS

Johnson agrees to provide full access to the Subject Property at all reasonable
times to Commission staff, and employees of the County of Marin and National
Park Service for the purpose of inspecting the progress of work being carried in
compliance with the terms of this Order.
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12.0 GOVERNMENT LIABILITY

The State of California shall not be liable for injuries or damages to persons or

property resulting from acts or omissions by JOC in carrying out activities .

authorized under this Order, nor shall the State of California be held as a party to
any contract entered into by JOC or their agents in carrying out activities
pursuant to this Order.

13.0 GOVERNING LAW

This Order shall be interpreted, construed, governed and enforced under and

pursuant to the laws of the State of California, which apply in all respects.

14.0 NO LIMITATION OF AUTHORITY

Except as expressly provided herein, nothing herein shall limit or restrict the
exercise of the Commission’s enforcement authority pursuant to Chapter 9 of the
Coastal Act, including the authority to require and enforce compliance with this
Order. i

Issu is 11" day. of-Becember, 2003

AL A /42’4;2}/5 2

és, Exgiutive Director Date /
California Coastal Commission
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CCC-07-CD-11
Exhibit List

Exhibit
Number Description

1. Site Map and Location.

2. Assessor’s Parcel Map.

3. Photographs of Drake’s Estero.

3b. Memorandum from Dr. John Dixon, Commission biologist, dated September 11, 2007.

4. Photographs of harbor seals in Drake’s Estero.

5. Grant deed, transferring onshore property from Johnson to NPS, dated November 30, 1072.

6. Special Use Permit No. WRO-PORE-6000-306 (renewed permit), dated April 3, 1993.

7. Photographs of DBOC operations.

8. Two of the letters from Commission staff to DBOC, dated May 11, 2005 and March 21,
2006,

9. Photographs of non-residential buildings on the property.

10. Photographs of residential structures on the property.

11. Letter to DBOC from Executive Director, dated June 5, 2007

12. Notice of Intent to Commence Cease and Desist Order Proceedings, dated October 3, 2007.
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Exhibit 3: Photographs of Drake’s Estero (top photograph was taken
during a May 8, 2007 site visit).
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J. Dixon memo to A, Dettmer re Drake's Estero dated September 11, 2007 Page 10 of 13
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J. Dixon memo to A, Dettmer re Drake's Estero dated September 11, 2007 Page 11 of 13
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J. Dixon memo to A. Dettmer re Drake's Estero dated September 11, 2007 Page 12 of 13

Figure 1. Drake’s Estero and Estero de Limantour. Google Earth photograph.
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J. Dixon memo to A. Dettmer re Drake's Estero dated September 11, 2007 Page 13 of 13

Figure 2. Schematic showing significant features of Drake's Estero (From Anima 1990).
The Johnson's Oyster Company is now Drakes Bay Oyster Farm.
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Exhibit 4: Photographs taken during May 8, 2007 site visit.
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Special Use Permit Continuation Sheet
Fermit No. WRO-PORE-6000-306

Page 3
9. The issuance of this permit does not convey any right, title,
interest or estate in or to the land covered by the permit.

10. This permit may be reissued for additional periods providing
the land is not needed for Park purposes and the permit has
not been terminated for a breach of conditions. .

11. Permittee agrees to pay the Marin County Possessory Use Tax,
if applicable, or other taxes if properly assessed by the
County or the State.

12. Permittee agrees to meet State or County environmental

requirements and reguirements imposed by the cCalifornia
Coastal Zone Conservation Commission.
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Exhibit 7: Photographs of DBOC operations (these photographs were taken during
an August 9, 2007 site visit).
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Exhibit 7: Photographs of DBOC operations (these photographs were taken
during a July 17, 2007 site visit).
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STATE OF CALIFORMLIA — THE RESOURCES AGENCY ARMOLD SCHWARZENEGGER, Governor

CALIFORNIA COASTAL COMMISSION
45 FREMONT STREET, SUITE 2000
SAM FRANCISOO, A 94105-2219
VOICE AND TDU (415) S04-5200

VIA CERTIFIED AND REGULAR MAIL

May 11, 2005

Mr, Kevin Lunny

Drakes Bay Oyster Company
17300 Sir Francis Drake Blvd.
Inverness, CA 94937

SUBJECT:  Status of Compliance with Cease and Desist Order No. CCC-03-CD-12

Dear Mr. Lunny:

I am writing to provide an update regarding compliance with Cease and Desist Order CCC-03-CD-12,
regarding the removal of unpermitted development at Drakes Bay Oyster Company (formerly Johnson
Oyster Company), Thank you for meeting with Commission and County staff at the property on March
15, 2005. Enforcement staff greatly appreciates your efforts to date in complying with the Cease and
Desist Order.

Regarding the removal of the addition to the processing building (labeled Building J on the 2004 building
location exhibit) the cement foundation must also be removed. Staff has examined a 1972 photograph of
this building, and it is clear that the addition and its foundation were not part of the structure in 1972, just
prior to when the permit requirements of the Coastal Act came into effect. [ have attached a copy of this
photograph for your review. The foundation is part of the unpermitted addition that was subject to
removal under the enforcement order, and must be removed in order to fully comply with the Cease and
Desist Order.

During the March 2005 site visit, Commission and County staff noted the presence of a large storage
container that has recently been placed on the property. While we understand that compliance with the
Cease and Desist Order has eliminated some storage areas, the storage container constitutes new
development as defined in the Coastal Act, and would require a coastal development permit. Please
indicate in your site plans and project description whether you are proposing to retain this structure and if
You are proposing new storage structures elsewhere on the property.

The remaining structures that must still be removed under the terms of the Cease and Desist Order are
Building C (small storage shed), the additions to the three trailers (Buildings D) and Building E (garage
building with existing power connection to inhabited trailer). Staff understands that you may be
proposing to completely remove and replace these trailers with three new trailers that havr =~~~

Exhibit 8

Drake’s Bay Oyster Co.
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Lunny CDO complianee status
Page 2 of 2

overall footprint, which would improve upon the original intent of the Cease and Desist Order. Please
indicate your proposal for these structures in your site plan and project description, If you have decided to
leave the original trailers in place, please proceed with removal of the trailer additions as required by the
Cease and Desist Order.

Finally, as mentioned in Don Neubacher's March 28, 2005 leiter to you, the National Park Service, Marin
County, and the Coastal Commission must all review your proposed site plan and project description in
order to issue any permits for future operations at the site. Please submit your site plan and project
description to all reviewing agencies (including a complete coastal development permit application to the
Coastal Commission) no later than June 1, 2005,

Thank you for your ongoing cooperation and we look forward to working further with you in resolving
this matter, Please feel free to call me at 415-597-5894 if you have any questions. I will be out of the
office from May 12-23 of this month. If you have any enforcement-related questions during that time,
please contact Lisa Haage at 415-904-5220.

Sincerely,

Sheila Ryan
Headquarters Enforcement Officer

Enclosure: 1972 photograph of processing building (“Building I*)

cc without enclosure: Lisa Haage, Chief of Enforcement, CCC

Chris Kern, North Central District Office Supervisor, CCC

Don Neubacher, Superintendent, Point Reyes National Seashore

Debbie Poiani, Code Enforcement Specialist, Marin County Community Development
Agency

Curtis Havel, Planner, Marin County Community Development Agency

Exhibit 8
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STATE OF CALIFORNLA - THE RESOURICES AGENCY ARNOLD SCHWARZENEGGER, Govemcr

CALIFORNIA COASTAL COMMISSION

45 FREMONT STREET, SUITE 2000
SAM FRANCISCO, LA M105-2219
VOICE AND TDO (415} 904-5200

VIA CERTIFIED AND REGULAR MAIL

March 21, 2006

Mr. Kevin Lunny

Drakes Bay Oyster Company
17300 Sir Francis Drake Blvd.
Inverness, CA 94937

SUBJECT: Ongoing violation of Cease and Desist Order No, CCC-03-CD-12 and violation
of the Coastal Act; deadline for completion of CDP Application No. 2-06-003

Dear Mr. Lunny:

[ am writing to formally reiterate to you that Drakes Bay Oyster Company (formerly Johnson
Oyster Company) is in continuing violation of Cease and Desist Order CCC-03-CD-12 (¥Order™)
and is in violation of the Coastal Act. Unpermitted development on the property has occurred
without the required Coastal Development Permit (“CDP™), which violates both the Order and
the Coastal Act. On January 3, 2006 Commission staff became aware of new unpermitted
development on the property, including a large storage container (next to another large storage
container that we previously notified you was unpermitted in a letter dated May 11, 2005), a
construction trailer, and five plumbed oyster culture tanks. Staff notified you in a letter dated
January 20, 2006 that Drakes Bay Oyster Company was in violation of both the Order and the
Coastal Act. Staff visited the property on February 17, 2006, at which time staff observed this
unpermitted development as well as other new unpermitted development including fencing and a
wedge of fill topped with freshly paved asphalt located between the two unpermitted storage
containers and the retail building. Staff also observed several instances of non-compliance with
the removal requirements of the Order, which are discussed in more detail below.

During last month’s site visit, staff observed that the concrete foundation of the retail building
addition (Building “J”") is still present on site. This foundation is part of the building addition that
was required to be removed under the Order, and as staff informed ymE kit 8

xhibi
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Lunny CDO violation
Page 3 of 3

proof of legal interest in the property, and verification of all other permits, permissions or
approvals granted by other public agencies. Staff’s February 22, 2006 letter to you details
additional materials and information that you must provide in order for the application to be filed
and scheduled for hearing. Please submit the required materials and information to the attention
of Al Wanger in the Commission’s North Central District office in San Francisco no later than
April 28, 2006.

Staff reminds you that Section 8 of the Order details the compliance obligation for the Order.
Violation of the Order may result in the imposition of civil penalties of up to $6,000 per day for
each day in which compliance failure persists (Public Resources Code Section 30821.6). In the
event we have to take formal action to enforce the Order, the Commission would also seek
attorney’s fees under Code of Civil Procedures Section 1021.8, The Commission may also seek
other remedies pursuant to Public Resources Code Sections 30810 and 30811 regarding any new
Coastal Act violations on the site and Sections 30820 and 30822 regarding knowing and
intentional violations of the Coastal Act. In addition, Section 30812 of the Coastal Act allows the
Executive Director, after providing notice and opportunity for a hearing, to record a Notice of
Violation of the Coastal Act against the property. Commission staff will send you a subsequent
notice prior to proceeding with recordation of a Notice of Violation in this matter. We look
forward to resolving this matter and hope to do so without needing to take any such formal
actions.

Please call me at 415-597-5894 if you have any questions about this letter.

Sincerely,

Sheila Ryan
Headquarters Enforcement Officer

Enclosure: March 15, 2005 site visit photo

e Lisa Haage, Chief of Enforcement, CCC
Al Wanger, North Central District Office, CCC
Don Neubacher, Superintendent, Point Reyes National Seashore
Todd Carr, Senior Planner, Marin County Community Development Agency
Judy Davidoff, attorney for Mr. Lunny
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Exhibit 9: Photographs of commercial facilities (photographs on this page were
taken during an August 9, 2007 site visit).
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Exhibit 9: Photographs of commercial facilities (photograph on this page was
taken during a July 17, 2007 site visit).
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Exhibit 10: Photographs of residential development on the property, taken
during an August 9, 2007 site visit.
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Kevin Lunny-

Drakes Bay Oyster Company
June 5, 2007

Page 6

ce: Senator Dianne Feinstein
~ Steve Kinsey, Marin County Supervisor, District 4
Don Neubacher, Superintendent, Point Reyes National Park
Jane Hicks, Army Corps of Engineers
Al Wanger, Deputy Director
Alison Dettmer, Deputy Director
Lisa Haage, Chief of Enforcement
Michael Endicott, North Central Coast District Manager
Jo Ginsberg, Enforcement Analyst
Cassidy Teufel, Coastal Program Analyst
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STATE OF CALIFORNIA - THE RESOURCES AGENCY ARNOLD SCHWARZENEGGER, GOVERNDR

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000
SAN FRANCISCO, CA 94105-2219

VOICE (415) 904- 5200
FAX (415) 904. 3400
TDD {415) 5575885

VIA CERTIFIED AND REGULAR MAIL

October 3, 2007

Kevin Lunny

Drake’s Bay Oyster Company
17171 Sir Francis Drake Blvd.
Inverness, CA 94937

Subject: Notification of Intent to Commence Cease and Desist Order
Proceedings

Violation No.: V-7-07-001

Property Location: . Property is located within the Point Reyes National Seashore and is

referred to as Drake’s Bay Family Farms, with onshore facilities
located at 17171 Sir Francis Drake Blvd. in Inverness, Marin
County and offshore facilities in Drake’s Estero.

Violation Description: Unpermitted development consisting of offshore aquaculture
facilities and operations and onshore harvesting and processing
facilities and operations.

Dear Mr. Lunny:

Thank you very much for meeting with my staff at the Commission’s San Francisco office on
August 30, 2007, to discuss resolution of this situation and to clarify the current extent of your
operations and the protocols that you have implemented to protect the valuable and sensitive
resources in Drake's Estero. Staff has informed me that the meeting was very informative and
productive and that they look forward to continuing to work collaboratively with you. As we
have previously stated, the necessary and appropriate first step in the resolution of this matter is
the issuance of a Commission cease and desist order, to address the fact that operations are
ongoing in the absence of any Commission authorization, and, as you know, we would prefer to
address this matter through a consent cease and desist order. During the August 30, 2007
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Drake's Bay Oyster Co. (V-7-07-001)
October 3, 2007 -

Page6of 6

other applicable laws. If you have any questions or concerns regarding this letter or any aspect
of this matter, please contact Christine Chestnut at 415-304-5294.

Sincerely,

g

Executive Director

Enc.

oo wio Enc.:

Statement of Defense Form for Cease and Desist Order

Lisa Haage, Chief of Enforcement

Alex Helperin, Staff Counsel

Nancy Cave, Northern California Enforcement Program Supervisor
Alison Dettmer, Energy and Ocean Resources Program Manager
Cassidy Teufel, Energy and Ocean Resources Analyst

Charles Lester, Deputy Director :

Michael Endicott, North Central District Manager

‘Jo Ginsberg, North Central District Enforcement Analyst

Christine Chestmut, Statewide Enforcement Analyst

Exhibit 12

Drake's Bay Oyster Co.

CCC07-CD-11
Page 6 of 6
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ATTORMNEYS AT Law

Ryan R, WATFERMAN
Direct (858) 794-4114

October 24, 2012 rrwaterman@sioel com

VIA ELECTRONIC MAIL AND U.S, MAIL
(ncave(@coastal.ca.gov}

Nancy Cave

Northern California Enforcement Program Supervisor
California Coastal Commission

45 Fremont Street, Suite 2000

San Francisco, CA 94105-2219

Re:  Drakes Bay Oyster Company and Consent Cease and Desist Order CCC-07-CD-11
Dear Ms. Cave:

This letter responds to your July 30, 2012, lctter asserting that the Drakes Bay Oyster
Company may be in violation of California Coastal Commission Consent Cease and Desist
Order No, CCC-07-CD-11 (*Consent Order™).

Drakes Bay Oyster Company is in full compliance with the Consent Order. Its actions
and positions arc transparcnt. Perhaps no coastal activity in California is as carefully managed
and heavily scrutinized as the Drakes Bay Oyster Company.

This letter responds to the three compliance issues raised in the July 30 letter by
providing relevant evidence, analyzing and answering the CCC’s allegations, and proposing a
path forward to resolve each issue.

There is no basis for CCC to consider, much less engage in, a ncw enforcement action
against Drakes Bay Oyster Company,

L DRAKES BAY OYSTER COMPANY COMPLIES WITH THE HARBOR SEAL
PROTOCOL FOR ACCESSING THE “LATERAL CHANNEL” OF DRAKES
ESTERO DURING HARBOR SEAL PUPPING SEASON

‘T'wo errors have misled the CCC into alleging that Drakes Bay Oyster Company
{*DBOC™”) has been in violation of the protocol for accessing the “Lateral Channel” in Drakes
Fstero during harbor seal pupping season,

T249TRAT, T DOSORE0-I0ESG
Alasky CullTormnls ldalin

Minneiala CQoecgon Wanh ®Washfagion
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SN

Nancy Cave
October 24, 2012
Page 13

The July 30 letter notes that CCC permit staff will be responding with a separate letter,
however, DBOC believes that this response should resolve the issue.

IV. NO NEW ENFORCEMENT ACTION IS WARRANTED

The July 30 letter raises the specter of additional enforcement action by the CCC for
alleged viclations of the Consent Order. As demonstrated in this response, no such action is
warranted because DBOC is not in violation of the Consent Order,

Furthermore, the July 30 letter closes by asking for “a proposal for the resolution of the
outstanding stipulated penalties . . . . Id at 6. DBOC submitted its detailed explanation of the
issues surrounding its inadvertent placement of clams by letter on December 21, 2009, and
DBOC’s counsel, Zachary Walton, submitted further response by letter on January 19, 2010,
DBOC continues to await the CCC's response to those letters.

Please do not hesitate to contact me if you have any questions about the foregoing.
Kevin and Nancy Lunny will be in touch soon to arrange a mutually convenient opportunity for
them to view the Drakes Estero marine debris in your possession.

Attachments

cc:  Kevin and Nancy Lunny, Drakes Bay Oyster Company
Zachary Walton, SSL Law Firm
Charles Lester, CCC, Executive Director
Alison Dettmer, CCC, Deputy Dircetor, Energy, Ocean Resources, and Federal
Consistency Division
Lisa Haage, CCC, Chief of Enforcement
Alex Helperin, CCC, Senior Staff Counsel
Jo Ginsberg, CCC, Enforcement Analyst
Cassidy Teufel, CCC, Coastal Program Analyst
Senator Diane Feinstein
Cicely Muldoon, Superintendent, Point Reyes National Seashore

T2AE2842.3 00OER0-00856
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SN

Nancy Cave
October 24, 2012
Page 14

Kirsten Ramey, CDDFG, Marine Aquaculture Coordinator
Diane Windham, NOAA NMF'S, Southwest Region Aquaculture Coordinator
Gregg Langlois, CDPH, Senicr Environmental Scientist

TRAYIAL T GODER0-00856
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2008 Special Use Permit (SUP), and did not violate the terms of either with regard to not using the main
channel during closure as shown in the 250,000 photographs taken by NPS over three years.

The Record of Agreement was meant to be an adaptive management tool with new input from operational
experience revising the protocols, The technology now exists (aerial photography, Google Earth) and has
been used to view accustomed usage patterns of DBOC’s oyster workers in the lateral channel area and
place them within the currently undefined “lateral channel” boundary. It is very easy to determine the
position of an object from an altitude of several thousand feet but much more difficult in a large
embayment from a boat at high tide with an algal bloom limiting water visibility. The reason there are
channel markers and buoys in the marine environment is because it is very difficult to define your
position on open water. It is also the reason that the CDPH has buoys for their water quality sampling
stations so the samples are taken from the same place over time.

I am frankly quite amazed that the “lateral channel” remains undefined and that no buoy or channel
marker has been placed to provide a reference point. [ cannot imagine that in a terrestrial setting that a
sign or fence would not have been posted to define the closure point or area,

DBOC has not violated the “lateral channel™ boundary since they have been going about their accustomed
normal operating procedures as per the Record of Agreement and in the same manner as JOC did in the

past.

Proposing a Solution

A sensible solution would be to convene all the parties (CDFG, NPS, NMFS, DBOC) to the ariginal
Record of Agreement, and addressing this apparent need to define the exact boundaries for the “lateral
channel.” An additional item at this meeting might be for the NPS to provide the exact coordinates for
the corners of the harbor seal protection polygons.

It seems that there 15 currently an adversarial component to the agency interactions that is not in the spirit
of fostering working relationships that produce products such as the Record of Agreement. While 1
worked for CDFG, | tried to keep aquaculturists operating within the laws and regulations pertaining to
aquaculture and their lease provisions. [ also provided help in compliance if I had the resources or tools
to assist them, If my experience and long history with aquaculture can be of any assistance, please fesl
free to contact me.

Thank You.

Sincerely,

Y

Thomas Moare

Retired CDFG Marine Aquaculture Coordinator
1136 Duer Rd.

Sebastopol, CA 95472

T07-480-4939

tmoore2003(@sbeglobal.net
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May 15, 1992

Record of Agreement
Regarding
Drake’s Estero Oyster Farming
and
Harbor Seal Protection

As a result of a meeting held January 15, 1992, between the
Hational Park Service (NPS), National Marine Fisheries Service
(NMF5, the california Department of Fiszh and Game (DFG) and
Johnson's Oyster Company (JOC), a series of operating procedures
was agreed upon to minimize the disturbance to harbor seals
resulting from JOC oystering operations. The following items
wers mutually agreed to by all parties:

- During the pupping season, March 15 through June 30, the

main channel (Figure 1) of Drake’s Estero will be closed to
boat traffic.

- The "lateral channel" between beds §2 and $3 and bed #1

(figure 1) are closed to boat traffic from March 15 through
June 1.

- Oyster seeding operations in beds #1, $#2, and #3, located
between Creamery Bay and Barries Bay, be deferred until June
1, if possible. Earlier commencement dates, if any, should
be coordinated between JOC and NPS.

= The "lateral channel" should be used as little as possible
between June 1 and June 30. Oyster beds §2 and #3 should be
approached from the north at low speed, and the beds
themselves planted from north to south so that disturbance

near the "lateral channel" will occur toward the end of the
pupping season.
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Drakes Estero and Estero Limantour
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EXHIBIT A
EXHIBIT B:
EXHIBIT C.
EXHIBIT D:

EXHIBIT E:
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LIST OF EXHIBITS
Map — Drake's Estero Aquaculture & CDFG Leases: NPS Resources and SUP Area
Map — Drake's Estero Oysters — SUP & ROP
Drakes Estero Aquaculture and Harbor Seal Protection Protocol
Map — Drakes Bay Oyster Company Well Area

Map — Drakes Bay Oyster éombény Sewage Area : e % 3











































Cased4:12-cv-06134-YGR Document80-1 Filed01/16/13 Page4l of 106

Policies Act of 1970, Public Law 91-546.

36) SEVERABILITY

a) Incase any one or more of the provisions of this Permit shall for any reason be held to be invalid, illegal or
unenforceable in any respect, such invalidity, illegality or unenforceability shall not affect any other provislon of
this Permit, and this Permit shall be construed as If such invalid, illegal or unenforceable provisions had not been
contained in this Parmit,

37) EXAHIBITS

a) Each of the exhibits referenced '1n this Permit is attached hereto and incorporated herein.

38) TIME OF THE ESSENCE

a) Time is hereby expressly deularad to be of the essence of this Permit and of each and every F’rmflsmn of this
Pemnit. A B

39) HEADINGS

a) Article, Section and Subsection he_adm
part of this Pen'ﬂlt or in any way limitin

40) PERMIT CONSTRUED AS A ﬂug;_g
a) The language in all parts of this Permit sha
and not strictly for or against either Permiitters
counsel have reviewed this Permit and: partipipa

any ambiguities are to be resolved agalnst the'dr
of this Pemit, : i :

41) MEANING OF TERMS

a) Whenever the contex!’so requires, tha neuta
singular shall include the plural and vice versa

42) FEDERAL LAW

a) The laws of the United States shall govern the validity, construction and effect of this Permit.

in hJsFermut are for mmranianm nnly and are not tn be construed as a
g p‘iriyugg the Frmrrsinns nf this Permrt

cases be construed as a whole according to its fair meaning
e;gmirtea The.Parties acknowledge that each party and its

n its drafting'and therefore that the rule iof construction that

f L{Jg'party shall notbe Bmph:tyad or apptred in the interpretation

includ lE_u.f‘_t.j‘_r':a__rl.';la_aE:::y_Jine ar_y;!:.:_tﬁe feminine, and the

Page 15
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EXHIBIT A

Map = Drake's Estero Agquaculture & CDFG Leases: NPS Resources and SUP Area
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EXHIBIT B

Map — Drake's Estero Oystars — SUP & ROP
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EXHIBITC

Drakes Estero Aquaculture and Harbor Seal Protection Protocol
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Drakes Estero Aquaculture and
Harbor Seal Protection Protocol

The following items are mutually agreed to for protection of harbor seals in and adjacent
to the Harbor Seal Protection Areas identified in the Map, attached hereto and
incorporated herein by reference (“Protocol Map™):

1. During the breeding season, March 1 through June 30, the “Main Channel” and
“Lateral Channel” of Drakes Estero will be closed to boat traffic. During the
remainder of the year, the Lateral Channel and Main Channel are open to boat
traffic outside of the protection zone.

2. During the breeding season, Permiitee boats may use the “West Channel™ at low
speed while maintaining a distance of at least 100 yards from hauled out seals.

3. Throughout the year, all of Permittee’s boats, personnel, and any structures and
materials owned or used by Permittee shall be prohibited from the harbor seal
protection areas identified on the Protocol Map. In addition, all of the Permittee’s
boats and personnel shall be prohibited from coming within 100 yards of hauled
out harbor seals,
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EXHIBIT D

Map = Drakes Bay Oyster Company Well Area
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EXHIBIT E

Map = Drakes Bay Oyster Company Sewage Area
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United States Department of the Interior

NATIONAL PARK SERVICE
Point Reyes National Seashore
Point Reyes, California 94956

¥ REFLY REFER T(;

L7617
(Special Use Permit — MISC-8530-6000-8002)

JAN &8 2012

Mr. Kevin Lunny
Drakes Bay Oyster Company
17171 Sir Francis Drake
Inverness, CA 94037

Eavird

Dear Mr, kginny:

On January 12, 2012, you requested a meeting with the NPS regarding implementation of the
current Special Use Permit (SUP) with respect to your communications with the California
Coastal Commission (CCC). It is our understanding that the CCC is reviewing this information
under your current Cease and Desist Order (CDO) because the CDO requires compliance with
the terms and conditions of the SUP.

In your request you state that the CCC claims that Drakes Bay Oyster Company (DBOC) boats
going to and from sandbars OB and UEN are a violation of the SUP. Subsequently the CCC
responded to clarify that the issue is not the destination of the boats but the use of the Lateral
Channel during the March 1 — June 30 seasonal closure.

Section 4(b)(vii) of the SUP includes provisions specific to harbor seals and directs the
Permittee to follow “Drakes Estero Aquaculture and Harbor Seal Protection Protocol” (Exhibit
C). Clause 1 of the Harbor Seal Protection Protocol states: “During the breeding season, March
1 through June 30, the ‘Main Channel’ and ‘Lateral Channel’ of Drakes Estero will be closed to
boat traffic. During the remainder of the year, the Lateral Channel and Main Channel are open
to boat traffic outside of the protection zone.”

The plain meaning of this provision is that the entirety of the Lateral Channel is closed during
the harbor seal breeding season (March 1-June 30). The SUP references the Lateral Channel,
Main Channe] and West Channel. The Lateral Channel is the entire channel between the Main
Channel and West Channel. The eastern portion of the Lateral Channel is within the permanent
harbor seal protection area and is thus closed to boat use all year. The west portion of the
Lateral Channel (outside of the harbor seal protection area) is subject to the seasonal closure
(March 1-June 30).
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During the negotiations for the current SUP, DBOC introduced a 1992 protocol for
consideration, but it was not incorporated into the final signed SUP. As explained above,
Section 4(b)(vii) and Exhibit C are the operative provisions of the SUP specific to harbor seals.
Boat use of any portion of the Lateral Channe! during the seasonal closure period is not allowed
under the SUP. :

Cicely A. Muldoon
Superintendent

cc: Alison Dettmer, California Coastal Commission
Cassidy Teufel, California Coastal Commission
Jo Ginsberg, California Coastal Commission
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Mr. Jehn L. Sansing
May 15, 159952
Page Two

availability, and no control over weather and tides. The spirit

of the agreement, wa racall, was that JOC would plan on seeding

after June 1, and would work with Gary Fallers to minimize the
acts of any earliar I‘ﬂdiﬂﬁﬁ . We do not believe there i

=
existing authority to "permit®.or.to deny a "permit® for earlier
seeding. : .

Also, in the spirit of positive agreement, and without
_changing any substance, we would strike "and restrictions" from
the first sentence of tha introductory paragraph. I have
attached a c of the complete’'Rao of Agreement, with the
three amendments. If these amendments are not acceptable to you,
please let me Know so that we may come.to full.agreement.

Thank you again John, for the icooperation and efforts of Inu
o

and your staff on this issue. I bealiave they have made possib
this resclution in the interest of the harbor seals.

Ak

Aquaculture Coordinator
co: Johnson Oyster Co. dasi
Tom Johnson
Bob Btuddert
Manuel Solorzano
Point Reyes Natlonal Seashore
Huss Case
Gary Fellers
Le=Roy Brock
Department of Fish and Game.

Frank Ha
Taom Moore;

Hational Marina Fisharies Service

Diane Windham
Charles Clark

Departmant of Health Services
Gragg Langlois




May 15, 1992

Racord of Agreement
Regarding
Drake’s Esterc Oyster Farming
and
Harbor Beal Protection

As a result of a meeting held Jamuary 15, 1992, hetween the
Hational Park. Service (NPS), Fatiocnal Marine Flszsheries Service
(NMFS, the california Department of Fish and Game (DFG) and
Johnson‘s Oyster Company (JOC), a saries of operating procedures
wae agread upon to minimize the disturbance to harbor seals
resulting -from JOC oystering operationa. The following items
wera mutually agreed to by all parties:

-

During the pupping ssason, March 15 through June 30, the
. main channel {Figure 1) of Drake’s Estero will be cleosed to
boat traffic.

The "lateral channel™ between beds #2 and #3 and bed #1
{figure 1) arae closed to boat traffic fraom March 15 through
June 1.

oystar seeding operations in beda #1, $#2, and §3, located
batween Creamery Bay and Barries Bay, be deferred until June
1, if possible. Earlier commencement dates, if any, should
ba coordinated between JOC and NFS.

The "lateral channel®™ should ba used as little as possible
between Juna 1 and June 30. Oyster beds #2 and #3 should be
appreached from tha north at low speed, and the beds
themaelves planted from north to south so that disturbance
naar the "lateral channeln will occur toward the end of the
pupping season.
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- D;;akes Estero Harbor Seal
Pupping Season Closures

N Main Channel - Closed March 15 through June 30
ﬂI[ﬂ:ﬂ]]Im Lateral Channel - Closed March 15 through June 1

West Channel - Closed March 15 through june 1

Figure 1
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Drrakes Bay Oyster Cﬂmpany

17171 Sir Francis Drake Boulevard
Inverness, CA 94937
(415) 669-1149
kevini@drakesbayoyster.com
nancy(@drakesbayoyster.com

May 7, 2012

Cicely Muldoon
Superintendent

Point Reyes National Seashore
One Bear Valley Road

Point Reyes Station, CA 94937

Re: Coastal Development Permit Application No: 2-06-003
Dear Cicely,

In a meeting at the California Coastal Commission office in San Francisco on March 5,
2012, CCC and DBOC reached an agreement that DBOC would limit its current CDP
application to the existing activities. In keeping with that process, DBOC has removed
all new development from its application to the CCC. DBOC will apply to CCC fora
CDP amendment in the future, as necessary, prior to future development.

In your letter dated November 10, 2010, you identified a number of ongoing activities for
which NPS would like more information. This letter provides the necessary information,
and will address the items in the order requested. NPS has requested this letter to improve
the consistency with the NPS SUP.

9. Continue to carry out oyster and clam culture using 24" x 24" x 3" plastic or plastic
coated wire containers or trays.

This tray culture has been used in Drakes Estero for many years. DBOC
purchased the trays from Johnson Oyster Company. Oysters, clams and scallops
are grown using these materials. The trays are primarily used for small seed
rearing. The trays are stackable and can be placed directly on the bottom, can be
floated by placing floatation material in the top tray and attaching the unit to an
anchored long line, or hanging the unit from the racks.

10, Continue to use established boat traffic lanes through Drakes Estero eelgrass beds
Jor use during low tide.
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DBOC makes every effort to keep the boats within the channels during low tide to
reduce potential impacts to eelgrass by boat propellers. This item simply states
that DBOC will continue to do so.

11, Continue to operate the picnic area.

DBOC will continue to allow seashore visitor access to the picnic areas within the
RUO and SUP areas. DBOC will continue to provide and maintain tables and
keep the areas clean and safe. Picnicking at the oyster farm has been enjoyed by
thousands of visitors for many decades. DBOC believes that this type of coastal
access is a vital component of the visitor experience.

16. Continue Manila clam culture using bottom bags within areas throughowt DFG lease
area number M-438-01 within Drakes Estero.

All clam culture will be confined to the approved CDFG and CDPH growing
areas. Clams will be cultured using similar methods as are used for oysters.

18. Resume purple hinged rock scallop production using a floating system within DFG
lease number M-438-02.

Purple hinged rock scallops have traditionally been raised in Drakes Estero using
floating racks, floating trays and lantern nets. DBOC plans to continue to culture
these native scallops using similar techniques.

21. Continue to operate non-motarized barges within estero to facilitate shellfish
planting and harvesting.

DBOC uses barges (“scows”) in Drakes Estero. DBOC uses motorboats to move
the barges throughout the estero. The barges are used to transport seed for
planting and for harvested shellfish.

30. Continue to implement the Hazardous Materials Business Plan.

DBOC conducts its daily operations consistent with its Hazardous Materials
Business Plan.

[NOTE: To fully understand the following items referred to as “after the fact
development” (also referred to as “ongoing violations™ by CCC staff, and later
characterized as such by others), one must look at these items in context.

The owners of DBOC (the Lunnys) have lived in the coastal zone since before the PRNS
was established in the 1960's and before the coastal act was passed in the 1970°s. The
Lunny Ranch buildings, as well as much of the Lunny Ranch rangeland, are within the
coastal zone. Throughout the 1970s, 1980s, 1990s and 2000s, the Lunnys have replaced
fences, done excavation for underground utilities, installed water troughs with associated
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Kevin Lunny
Attachments: |

Ce: Cassidy Teufel, CCC
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DRAKES BAY OYSTER COMPANY

17171 Sir Francis Drake Blvd., Inverness, CA 94937

Project Description
05/07/12

Ongoing Maintenance for Existing Operation

7

8.

o

10.

11.
12.

13.
14,

1a:

20.

21

22,

Continue to carry out regular repairs and maintenance to existing oyster racks using only
CDFG, CCC and NPS approved materials.

Continue compliance with 1992 Harbor Seal Management Plan as well as final CCC and
NPS harbor seal protection conditions.

Continue to carry out oyster and clam culture using 24” x 24" x 3 plastic or plastic
coated wire containers or trays.

Continue to use established boat traffic lanes through Drakes Estero eelgrass beds for use
during low tide.

Continue to operate the picnic area.

Continue Pacific and European oyster culture using hanging cluster method, both on
“strings™ and on “French Tubes™ on racks located throughout DFG lease area number M-
438-01 within Drakes Estero.

Continue Pacific and European oyster culture using anchored bottom bags within
intertidal areas throughout DFG lease area number M-438-01 within Drakes Estero
Continue Pacific and Evropean oyster culture using un-anchored bottom bags within
intertidal areas throughout DFG lease area number M-438-01 within Drakes Estero
Continue Pacific and European oyster culture using anchored floating bags within
intertidal areas throughout Department of Fish and Game lease area number M-438-01
within Drakes Estero

. Continue Manila clam culture using bottom bags within areas throughout DFG lease area

number M-438-01 within Drakes Estero

. Continue to carry out marine biotoxin monitoring and water quality sampling within the

£stero.

. Resume purple hinged rock scallop production using a floating system within DFG lease

number M-438-02

. Continue to import Pacific oyster larvae and seed; Manila clam larvae and seed,

European ayster larvae and seed and purple hinged rock scallop larvae and seed only
from CDFG approved sources with current CDFG permits.

Continue to operate motor driven vessels within Drakes Estero to plant and harvest
approved shellfish species, for water quality monitoring, marine biotoxin monitoring, or
any other farm related purpose.

Continue to operate non-motorized barges within estero to facilitate shellfish planting and
harvesting.

Continue to operate retail sales facility.
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23,

24,
e

26.

27

28.
29,

30.
3L

Continue to operate the only state certified and FDA approved shellfish shucking and
packing facility, pursuant to the requirements of the California Department of Public
Health, Food and Drug Branch; the US Food and Drug Administration and the National
Shellfish Sanitation Program.

Continue to operate onsite wastewater and septic systems.

Continue to store limited quantities of hazardous substances such as paints, gasoline,
chlorine, detergents, solvents and cleaning products.

Continue to discharge wastewater from hatchery operations, wet storage, setting systems
and oyster washing into estero (heated water to remain below 20 degrees above ambient
water temperature)

Continue to carry out interpretive services to visiting public, conduct tours of onshore
facilities for school groups, local non-profit organizations, private organizations,
government agencies, etc.

Continue to provide onsite housing for employees and their families.

Continue to operate indoor hatchery/seed production facility and carry out remote setting
activities both indoor and outdoor.

Continug to implement the Hazardous Materials Business Plan.

Continue to operate the state certified Drakes Bay Oyster Company non-transient, non-
community, public water system, pursuant to the requirements of the California
Department of Public Health, Drinking Water Unit and the National Shellfish Sanitation
Program,.

After the Fact Development

39.
40.
41.
42.
. Installation of a temporary construction trailer.
44,
43.

43

46.
47.

Installation of one 8-foot by 40-foot storage container.

Removal and replacement of a porch at worker residence,
Installation of split rail fence along the edge of parking area.
Installation of asphalt pavement surrounding the processing facility.

Installation of a temporary 8-foot by 40-foot container for oyster shucking and packing.
Use of five outdoor seed setting tanks and associated water intake, discharge and
circulation infrastructure,

Construction and backfilling of a 12-inch by 18-inch by 80-foot long trench.
Replacement of six picnic tables and six additional picnic tables
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general management plan

september 1980
SUPERINTENDENT
POINT REYES NATIONAL SEASHORE
I POINT REYES, CA 84356-8798

NATIONAL SEASHORE / CALIFORNIA




Case4:12-cv-06134-YGR Document80-1 Filed01/16/13 Page78 of 106

RECOMMENDED;

JE!;.'-slsta.rJI Manager, Wesiern Te

am
Denver Service Center

Poin{|Reyes National Seash

APPROVED:

Regional Director
Western Region




Case4:12-cv-06134-YGR Document80-1 Filed01/16/13 Page7

-

dulod

sk

POINT REYES NATIONAL SEASHORE / CALIFORNIA
GENERAL MANAGEMENT PLAN



Case4:12-cv-06134-YGR Document80-1 Filed01/16/13 Page80 of 106

——

Drake's Beach

R ..E”,l gl [ b
ﬂ 'I|||||{|| f “”H“H |‘|'|i||||||‘|“|; I|.|I lh““h ||n| |I'||||[|1H|!|,u.l|

Sdt Haﬂh Cllralm s Estero




Case4:12-cv-06134-YGR Document80-1 Filed01/16/13 Page81 of 106

PREFACE

Confronted by the accelerating deterioration of life on earth,
perceptive people reach out for benchmarks of natural
integrity--places in which to recharge the mind and body, and
learn of the things that are vital to the quality of our existence.
To such people, the Point Reyes peninsula speaks eloquently of the
past, and offers priceless hope for the future. There is no better
place for man to contemplate his origins, the factors that sustain
him, and the threats that may destroy him, than at the edge of the
sea. Its magnetism is expressed in the words of Rachel Carson:
"Like the sea itself, the shore fascinates us who return to it, the
place of our dim ancestral beginnings. In the recurrent rhythms of
tides and surf and in the varied life of the tide lines there is
obvious attraction of movement and change and beauty. There is
also, | am convinced, a deeper fascination born of inner meaning
and significance."

This sense of attraction--whether consciously felt or not--modifies
the objectives and responses of all who come to the shore seeking
recreation. The resulting activities, though often dissimilar, derive
their meaning from the inherent qualities of the land. As early as
1970, annual visitation at Point Reyes exceeded a million, with less
than half of its acreage available for public use. Since this is one
of the windiest and foggiest spots on the coast, such a visitation
figure suggests that this is apparently something more than simply
a place to play.

Even without its unusual variety of resources, Point Reyes would
loom large in importance when viewed in proper context. In the
1958 survey of the recreation potential of the Pacific Coast, the
National Park Service made this recommendation concerning the
entire western shoreline: "As much of the seashore as possible
should be preserved in its present undeveloped state and there
should be no further inwvasion of coastal wilderness by highways
except for incidental access and appropriate minimum development.”
The coast of California offers spectacular impressions to the
automobile-borne traveler. However, nearly 90 percent of the
state's shoreline is rimmed with a ribbon of asphalt--California
Highway 1. This thoroughfare for many constitutes a permanent
dilution of the seashore experience, constantly interrupting the
continuity between the mountains and the sea.

Unfortunately, most state parks that include coastal frontage are
either hemmed in as tiny enclaves between the highway and the
ocean, or are bisected by the pavement. Less than half of the
California coastline lies in public ownership, and even this is
primarily preserved in isolated patches and strips of land which are

L
ii
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frequently wvulnerable, both aesthetically and ecologically, to
surrounding development. In only a few places is there a piece of
coastal land large enough and undisturbed enough to convey the
full impact and range of seashore experiences that this stimulating
environment deserves. Point Reyes is one of a tiny number of such
places that are permanently dedicated to the American public.

These attributes are basic to what this coastal remnant means to the
people, and are expressed in the opening statement of the enabling
legislation, in which Congress proclaimed that the national seashore
was being established "in order to save and preserve . . . a
portion of the diminishing seashore of the United States that
remains undeveloped.”

Point Reyes can perhaps be described best as a relict of the
aboriginal California coast, serving as a vital and convenient outlet
for a people becoming more and more pressured by technology. To
many, it represents a last frontier--so near to the urban core, yet
remaining unviolated by the symbols of contemporary life. Pristine
it is not, for it bears the scars of miles of unsurfaced ranch roads.
But these in themselves are anachronistic. The entire peninsula
contains few reminders of the urgency of today, and in this
condition it serves the present as usefully as any piece of land
could. As a sharply contrasting complement to other public places
in the San Francisco Bay Area, Point Reyes provides a major
contribution to an effectively balanced system of recreational
opportunities.

iv
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LAND MANAGEMENT ZONING

The following zone designations represent a composite picture of
how the park will be managed and developed in the future based on
its resource values, -management objectives, and public
expectations.

Natural Zone--41,867.95 Acres

Environmental Protection Subzone--Reserves (1,300 acres). This
subzone consists of two marine life reserves, the Point Reyes
Headlands Reserve and the Estero de Limantour Reserve,
established in January 1972 by the California Department of Fish
and Game Commission to "preserve these land and water areas in a
natural condition, and to protect the aquatic organisms and wildlife
found thereon for public observation and scientific study.”
Management of the headlands reserve allows no human intrusion
except that associated with approved research projects, and the
estero reserve protects all lifeforms from removal or disturbance
without state and federal collecting permits.

Environmental Protection Subzone--Wilderness (32,730 acres).
Over one-half of the seashore has been legislatively designated as
wilderness (24,200 acres) or potential wilderness (8,530 acres) by
Public Law 94-567, signed on October 20, 1976. These lands are
managed in accordance with the mandates of the Wilderness Act (78
Stat. 890). The designated potential wilderness consists of most of
the quarter-mile offshore strip and other wetlands over which the
state of California has retained some rights, and a strip still being
used as a ranch access road. The two reserves described above
are also designated wilderness, but are not included in the total
acreage for this subzone.

Natural Environment Subzone (7,837.95 acres). These lands are
managed to maintain their natural appearance while allowing
compatible visitor use and providing a transition between man-made
intrusions, such as roads and other developments, and the
designated wilderness. Also included in this subzone are 3,413
acres of wetlands not designated as potential wilderness.

Historic Zone--157 acres

The following buildings or groups of buildings appear on the list of
classified structures: Point Reyes lighthouse complex, Olema lime
kilns, Point Reyes lifeboat station, Texeira Ranch complex, Home
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the use of the lands to traditional ranching only. Trails for public
use may be established over these lands provided they do not
materially interfere with ranching activities. The concept of these
pastoral lands has the support of the public and many organizations
and groups, and it is probable that this use will continue
indefinitely.

Radio Range Station (4 acres). This small area on Point Reyes
Hill is leased to the Federal Aviation Adminstration and houses a
directional signal station which guides planes to the San Francisco
Airport. It was in existence at the time the national seashore was
established.

Oyster Farm (5 acres). This property on the upper end of
Drakes Estero is under a reservation of possession. The company
has a lease which runs until the year 2015 from the California
Department of Fish and Game for oyster culture in the estero.

Lands Not to Be Acquired (3,407.97 acres). This classification
includes four ownerships excluded from acguisition although they
are within the boundary. These are the American Telephone and
Telegraph, the Radio Corporation of America, and the United States
Coast Guard communication facilities located near North Beach,
totaling 804.22 acres, and the Vedanta Society property near Bear
Valley, totaling 2,144.98 acres. The exclusions are subject to
removal if other than the present use is made of the properties.
Other minor exclusions are as follows: U.S5. Coast Guard automated
lighthouse and U.S. Coast Guard communications stations, totaling
334.87 acres; Pacific Telephone, 2.83 acres; North Marin Water
District, 1.06 acres; Inverness Water Company, 6.71 acres; County
of. Marin, 17.22 acres; and the Bolinas Cemmunity Public Utilities
District, 96.08 acres.

Lands to Be Acquired--2,303.06 acres.

These lands were added by the National Parks and Recreation Act
of 1978. When acquired, the lands will be added to the special use
zone and the natural zone. The total acreage for the national
seashore is now 67,6884.21 acres,

NATURAL RESOURCES MANAGEMENT

Management strategies for perpetuating the biotic diversity and
scenic quality of the park are contalned in a separate natural
resource management plan, which was approved in 1976.

As reflected in the land management zones, most of the national
seashore s either legally designated as wilderness or is under lease

12
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STATE OF CALIFORNIA
Fish and Game Commission

April 14, 2010

Mr. Kevin Lunny

Drakes Bay Qyster Company
17171 Sir Francis Drake Boulevard
Inverness, CA 94937

Dear Mr. Lunny:

The Commission, at its December 10, 2009, meeting in Los Angeles, approved the
correction of a clerical error from the Fish and Game Commission meeting of October 8,
1983, regarding addition of manila clams to Drakes Estero Aquaculture lease M-438-01.
Manila clams were added to lease M-438-01, as originally requested, and Manila clams
were removed from lease M-438-02.

Sincerely,

John Carlson, Jr.
Executive Director

cc.  Deputy Director Mastrup
Marija Vojkovich, Manager, Marine Region
Kirsten Ramey, Marine Aguaculture Coordinator
Eric Dockter, Fiscal and Administrative Services Branch
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2008 Special Use Permit (SUP), and did not violate the terms of either with regard to not using the main
channel during closure as shown in the 250,000 photographs taken by NPS over three years.

The Record of Agreement was meant to be an adaptive management tool with new input from operational
experience revising the protocols. The technology now exists (aerial photography, Google Earth) and has
been used to view accustomed usage patterns of DBOC's oyster workers in the lateral channel area and
place them within the currently undefined “lateral channel” boundary. It is very easy to determine the
position of an object from an altitude of several thousand feet but much more difficult in a large
embayment from a boat at high tide with an algal bloom limiting water visibility. The reason there are
channel markers and buoys in the marine environment is because it is very difficult to define vour
position on open water. It is also the reason that the CDPH has buoys for their water quality sampling
stations so the samples are taken from the same place over time.

T am frankly quite amazed that the “lateral channel” remains undefined and that no buoy or channel
marker has been placed to provide a reference point. T cannot imagine that in a terrestrial setfing that a
sign or fence would not have been posted to define the closure point or area.

DBOC has not violated the “lateral channel™ boundary since they have been going about their accustomed
normal operating procedures as per the Record of Agreement and in the same manner as JOC did in the
past.

Proposing a Solution

A sensible solution would be to convene all the parties (CDFG, NPS, NMFS, DBOC) to the ariginal
Record of Agreement, and addressing this apparent need to define the exact boundaries for the “lateral
channel.” An additional item at this meeting might be for the NPS to provide the exact coordinates for
the corners of the harbor seal protection polygons,

It seems that there is currently an adversarial component to the agency interactions that is not in the spirit
of fostering working relationships that produce products such as the Record of Agreement. While [
worked for CDFG, | tried to keep aquaculturists operating within the laws and regulations pertaining to
aguaculture and their lease provisions. 1 also provided help in compliance if | had the resources or tools
to assist them. If my experience and long history with aquaculture can be of any assistance, please feel
free to contact me,

Thank You.
Sincerely,

A

Thomas Moore

Retired CDFG Marine Aquaculture Coordinator
1136 Duer Rd.

Sebastopol, CA 95472

707-480-4939

tmoore2003 @sbeglobal.net
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May 15, 1992

Record of Agreement
Regarding
Drake’s Esterc Oyster Farming
and
Harbor Seal Protection

As a result of a meeting held January 15, 19%2, between the
National Park Service (NPS), Naticnal Marine Fisheries Service
{HMFS, the California Department of Fish and Game (DFG) and
Johnson’s Oyster Company (JOC), a series of operating procedures
was agreed upon to minimize the disturbance to harbor seals
resulting from JOC oystering operations. The following items
were mutually agreed to by all parties:

During the pupping season, March 15 through June 30, the
main channel (Figure 1) of Drake's Estero will be closed to
boat traffic.

The "lateral channel" between beds §2 and $#3 and bed {1

(figure 1) are closed to boat traffic from March 15 through
June 1.

Oyster seeding operations in beds §1, #2, and #3, located
batween Creamery Bay and Barries Bay, be deferred until June
1, if possible. Earlier commencement dates, if any, should
be coordinated between JOC and NES.

The "lateral channel" should be used as little as possible
between June 1 and June 30. Oyster beds #2 and #3 should be
approached from the north at low speed, and the beds
themselves planted from north to south so that disturbance
near the "lateral channel™ will occur toward the end of the
pupping season.
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Atkins North America, Inc.
7406 Fullerton Street; Suite 350
Jacksonwille, Flonda 32256
Telephone: +1,904.363.6100
Fax: +1.904.363.8811

www.atkinsglobal.com/northamerica

May 7,2012

Dr. Ralph Morgenweck
Department of the Interior
Scientific Integrity Officer
134 Union Blvd.
Lakewood, CO 80228

Subject: Response to letter from R. Morgenweck to T. St Clair dated April 19, 2012
Dear Ralph:

Attached is a letter of clarification from Dr. Chris Clark of Cornell University, documenting
his current opinions regarding the Draft Environmental Impact Statement (DEIS) at Point
Reyes National Seashore and the Drakes Bay Oyster Company (DBOC) operation. The gist
of his response is that the new data made available by DBOC and ENVIRON during the DEIS
comment period provide additional value to the impact assessment process and could
usefully be included in the National Park Service's Final EIS. However Dr. Clark does
mention that a full evaluation of these new data (and indeed the situation at Drakes Bay in
general] would require new measurements and analysis over an extended period of time.
As it stands, Dr. Clark’s original opinion regarding the conclusions he drew of the current
DEIS is unchanged.

In Atkins' opinion, the ‘currently best available scientific information’ has now been fully
aired, and Dr. Clark's opinion is unchanged. If there were to be a much longer decision
period, then a more detailed and comprehensive analysis could be designed and carried
out. However, absent such a prolonged and potentially open-ended process, the currently
available information is clear. It is also by no means certain that new research and analysis
would lead to new conclusions. Hence we feel that the currently available scientific
information provides a framework for decision-making.

Sincerely,

Tom 5t Clair
Program Manager
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ATKINS

Letter from Ralph Morgenweck (DO, Scientific Integrity Officer) to Dr. St. Clair on 19
April 2012: This letter listed three questions addressed to me in order to “clarify his (my)
views on the DEIS acoustic chapter so that the National Parks Service (NPS) clearly
understands his (my) suggestions for improving it. The three questions were:

1. Please review the data provided by ENVIRON and provide your opinion as to
whether the ENVIRON measurements provide sound and reasonable information
regarding the acoustic environment at Drakes Bay including whether the
information was collected using appropriate techniques and whether any additional
information would benefit NPS in addressing the ENVIRON data in the Final EIS (e.g.
measurement protocols, weather conditions, operating condition of equipment).

2. Based solely on your interpretation of the scientific information related to acoustics
are there different values and/or references for acoustic measurements (other than
those in the DEIS) that appear credible and should be addressed in the final EIS?

3. Does new attention on the sources of the data in Table 3.3, the ENVIRONS data, or
any additional or different values of references for measurements identified in
response to question 2 alter your view of the DEIS chapter on acoustics? If so, what
is your current assessment of the discussion of soundscapes in the DEIS?

| therefore carefully reviewed the DEIS, my comments on the DEIS, and the materials |
received on 19 April, 2012. After this review | answered the three questions from Ralph
Morgenweck's 19 April 2012 letter. | have tried to make my answers strictly based on
science and not include anything but my professional scientific opinions. The following are

my answers to the three questions.
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—_— ATKINS

Please review the data provided by ENVIRON and provide your opinion as to whether the
ENVIRON measurements provide sound and reasonable information regarding the acoustic
environment at Drakes Bay including whether the information was collected using
appropriate techniques and whether any additional information would benefit NPS in
addressing the ENVIRON data in the Final EIS (e.g. measurement protocols, weather
conditions, operating condition of equipment).

The Environ document (ED) provides some additional synthesis of measurements. Section
H provided critical review of the DEIS but did not provide any data, while Appendix B
provided additional noise data in the form of charts based on sound level measurements
collected on 22 November 2011 using a certified B&K 2250 Type 1 5L meter.

My simple answer to this question is that the ED information does provide some
“reasonable information regarding the acoustic environment at Drakes Bay," that the data
seem to have been collected "using appropriate techniques,” and that both the DEIS and
this ED could benefit from additional acoustic data as well as data interpretation, These
additional ED noise level (in dBA) charts provide calibrated measurements of specific
DBOC events relative to a distance of 50 feet. The ED data charts represent measurements
of very short snapshots of specific DBOC acoustic activity events. One could go through a
litany of issues related to the physical conditions under which those measurements were
taken (e.g., humidity, ground reflection) and the need for a wider variety of data analyses to
better address acoustic issues of spatial and temporal and spectral variability, but relative
to the tolerances under discussion here, these are important and useful charts.

Neither the DEIS or ED document provides a full evaluation of the acoustic dynamics in
Drakes Bay relative to the noise generating activities of DBOC. The DEIS (Chapter 3, page
202) refers to measurements collected in the Seashore in 2009 on a bluff on the eastern
shore of Drakes Estero over the course of 30 days in July/August of 2009, " at a site “located
approximately 2 miles from the onshore DBOC operations.” These measurements were
used to calculated Lso values for that site and time period. The context of these NPS
measurements and those in the ED are very different, and cannot be effectively compared.

The photographs in the appendix provided very useful visualizations of the DBOC
operational contexts.
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ATKINS

In conclusion, | still find the DEIS discussion regarding potential future impacts from
human-caused noise-generating activities (Chapter 4) reasonable and appropriate.




- TS

Lh

= D 9 =1 R

1
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

STOEL Rives LLP
ATTORNEYS AT LAW

ZaM Dieco

Case4:12-cv-06134-YGR Document8l Filed01/16/13 Pagel of 14

Amber . Abbasi [CSBN 240956]
CAUSE OF ACTION

1919 Pennsylvania Ave. NW, Suite 650
Washington, D.C. 20006

Phone: 202.499.4232

Fax: 202.300.5842

E-mail: amber.abbasi@causeofaction.org

S. Wayne Rosenbaum (CSBN 182456)
STOEL RIVES vLip

12255 El Camino Real, Suite 100

San Diego, CA 92130

Telephone: (858) 794-4100
Facsimile: (858) 794-4101
swrosenbaum(@stoel.com

Counsel List Continues On Next Page

Attorneys for Plaintiffs
DRAKES BAY OYSTER COMPANY and KEVIN LUNNY

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

DRAKES BAY OYSTER COMPANY, Case No. 12-cv-06134-YGR

17171 Sir Francis Drake Blvd

Inverness, CA 94937, and REBUTTAL DECLARATION OF
DR. LINDA MARTELLO, FPH.D. IN

KEVIN LUNNY, SUPPORT OF MOTION FOR

17171 Sir Francis Drake Blvd PRELIMINARY INJUNCTION

Inverness, CA 94937

Plaintiffs,
Date: January 25, 2013
V.
Time: 2:00 p.m.
KENNETH L. SALAZAR,
in his official capacity as Secretary, U.5. Court: Oakland Courthouse 5 — 2nd Floor
Department of the Interior,

1849 C Street, NW, Washington, D.C., 20240;
U.S. DEPARTMENT OF THE INTERIOR
1849 C Street, NW, Washington, D.C., 20240;
U.S. NATIONAL PARK SERVICE

1849 C Street, NW, Washington, D.C. 20240;
and JONATHAN JARVIS,

in his official capacity as Director, U.S.
National Park Service,

1849 C Street, NW, Washington, D.C. 20240.

Defendants.

MARTELLO REBUTTAL DEC. ISO MTN.
FOR PRELIM. INI., 12-CV-06134 YGR
T3256197.3 (OS9ER0-00878




Lh B w2 D

= o =] =~ L=

21
22
23
24
25
26
27
28

SToEL Rives LLF
ATTORMEYS AT Law

LA THECD

Case4:12-cv-06134-YGR Document81l FiledOl/16/13 Page?2 of 14

Counsel List Continued

John Briscoe [CSBN 53223]

Lawrence S. Bazel [CSBN 114641]

Peter S. Prows [CSBN 257819]

BRISCOE IVESTER & BAZEL LLP

155 Sansome Street, Suite 700

San Francisco, CA 94104

Phone: 415.402.2700

Fax: 415-398.5630

E-mail: jbriscoe(@briscoelaw.net; Ibazel{@briscoelaw.net;
pprows{@briscoelaw.net

Zachary Walton [CSBN 181041]
SSL LAaw FIRM LLp

575 Market Street, Suite 2700
San Francisco, CA 94105

Phone: 415.243.2685

Email: zack@ssllawfirm.com

MARTELLO REBUTTAL DEC. ISO MTN,
FOR PRELIM. INJ., 12-CV-06134 YGR

T3256197.3 0059850-0087T8




L= uh B W (5]

= =

10
11
12
13
14
15
16
17
18
19
20
g |
35
23
24
25
26
27
28

SToEL Rives LLP

ATTORNEYS AT Law

San DIgco

Cased:12-cv-06134-YGR Document8l Filed01/16/13 Page3 of 14

I, Linda Martello, declare as follows:
1. I am a Senior Scientist at ENVIRON International Corporation, specializing in
leogical risk assessment and marine mammal sciences (my CV is attached as Exhibit 1 to this
document; a list of references cited in this Declaration is attached as Exhibit 2). The following
acts are based on my own personal knowledge and, if called as a witness, I could and would testify
ompetently thereto.

2 I earned my doctorate at University of California, Santa Cruz in 1999 in the field
f environmental toxicology. My focus areas included marine mammal physiology and toxicology
nd biochemical toxicology.

3, I have reviewed the rebuttal declaration by Dr. Kurt Fristrup. [ am providing the
h’(}llowing response to that declaration based on my personal knowledge and professional expertise.
4, There are two noise thresholds that were discussed in Dr. Abbott’s original

declaration—{ish and harbor seal physical injury threshold, and marine mammal behavioral

isturbance threshold—for two oyster rack removal scenarios, a longer term removal scenario using

BOC equipment, and a shorter-term removal scenario using heavy equipment. Declaration of
obert Abbott (Abbott Dec.) D. 48 1Y 6. 10. The shorter-term removal scenario would potentially
enerate underwater noise of at least 184 dB pPa at 1m, and up to 192 dB. /d at § 10. The point
hat noise would be generated above an injury threshold was to illustrate the fact that noise
ssociated with oyster rack removal operations will be significantly higher than typical noise
enerated by DBOC operations, and are above the maximum thresholds established by NMFS for
rotection of fish and wildlife.

5. Dr. Fristrup asserts that the “extended removal scenario will generate noise levels
similar to normal DBOC operations, but the noise will be present more often.” Declaration of Dr.
Hl(urt Fristrup (Fristrup Dec.) D. 64-3 § 4. This assertion is flawed as normal DBOC operations do
A’mt involve the use of chainsaws (or hydraulic cutters) and an electric hoist, and Dr. Fristrup does
Hml provide information to back up his claim that the noise levels during removal operations will be

similar to normal operations.
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needing to stop or reduce work during sensitive life stages, or time associated with employing best
management practices. Rebuttal Declaration of Kevin Lunny 77 42-43.

10.  The Final Environmental Impact Statement did not contemplate disturbance for the
length of time estimated by Mr. Lunny. Declaration of Barbara Goodyear Ex. 3 at 111 (estimating
oyster rack removal to require “2 to 3 months™). Even if harbor seals recolonize following a short
cessation of activity, they are likely to abandon again once work has resumed. It is unknown what
impacts would be associated with constant disturbance and recolonization of habitat, and whether
there would be a point at which harbor seals would totally abandon the habitat.

11.  Large-scale projects can distress seals into abandoning a haul out site completely.
Long-term, high levels of disturbance have led to permanent abandonment of haul-out sites at
numerous sites including sites near the San Francisco Bay Bridge, as well as other San Francisco
Bay sites (Fox 2008). In situations where disturbance may be frequent, but less threatening, seals
have become habituated to humans and tolerate their presence to some degree. Hauled out seals at
the Elkhomn Slough, near Moss Landing, California, swim close to kayakers and remain in place
as pontoon tour boats pass their haul-outs (Fox 2008). The harbor seals in Drakes Estero are
habituated to the daily activities of DBOC after many generations of exposure to the operation as
evidenced by the robust population of harbor seals within the Estero (MMC 2011). However, the
dramatic increase in activity required for removal of the DBOC structures would constitute a long
term, high level disturbance. This kind of heightened disturbance can lead to increased
physiological stress, altered haul-out behavior, and potentially, the complete abandonment of a

haul-out site.
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I declare under penalty of perjury under the laws of the United States and the State of

[California that the foregoing is true and correct.

ercuted this 16th day of January, 2013 in Emeryville, California.

e WPy %7‘(—# P
L &

Linda Martello

4 MARTELLO REBUTTAL DEC. ISO MTN.
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Linda B. Martello, PhD

Wenning RJ, LB Martello, A Prusak. 2010. Dioxins, PCBs, and PBDEs in aquatic organisms. In: J
Meador (ed). Contaminants in Wildlife. Second edition. Taylor & Francis, Philadelphia PA. (in

press).
Wenning RJ, LB Martello. 2008. Dioxin ecotoxicology. In: SE Jergensen, BD Fath (ed).

Ecotoxicology. Vol. [2] of Encyclopedia of Ecology. Elsevier, Oxford UK. p. 921-930.

Wenning R.J., Martello, L.B., Von Burg, A., Pekala, J., Leitman, P_, Sorensen, M. Polychlorinated
dibenzo-p-dioxin, furan and biphenyl Contamination in Hackensack River, Passaic River, and
upper Newark Bay Sediments (August 2004; Submitted to SETAC November 2004
Conference, Portland, Oregon).
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described in the Rebuttal Declaration of Scott Luchessa ] 12-17, the implementation of best

management practices like silt curtains may have an adverse impact on eelgrass.
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[ declare under penalty of perjury under the laws of the United States and the State of
Ealifumia that the foregoing is true and correct.

“xecuted this /5 day of January, 2013 in Novato, California.

g MORAN REBUTTAL DEC, FOR PRELIM.
[N}, 12-CV-06134 YGR
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ENVIRON values for the FEIS analysis to reveal the range of spatial impacts that would occur
under different assumptions for equipment noise levels.” Fristrup Dec. D. 64-3 Y 5. This suggested
largesse by NPS obscures the false dichotomy represented by this approach that insinuated both
greater uncertainty and an unrealistically large range of possible equipment noise levels than
actually exist. This artificial complexity could have been completely avoided by direct
measurements of DBOC equipment noise, but NPS never took this simple step. [ have come to
believe this approach was intentionally selected to serve the NPS agenda of suggesting a much
larger potential for noise impacts than actually exists.

10, Dr. Fristrup notes that ENVIRON has commented several times regarding NPS
use of selected noise metrics to provide an indicator of noise impacts and the application of
incomplete and misrepresentative data to characterize existing conditions in the study area.
Fristrup Dec. D. 64-3 7 6. In the original analysis reported in the DEIS the NPS applied a
heretofore unknown noise metric they called “lowest daily ambient level” along with the median
(Ls0) metric from a single measurement location to represent existing ambient noise levels
throughout the study area, The Loo was not mentioned, defined, or applied in the DEIS.

11. In the FEIS, NPS switched to using the Lso metric (and the L30) as indicators of
existing conditions, and used the L9o as the reference point for assessing impacts. Dr. Fristrup
claims use of the Lso “conforms to a practice suggested by American Standards Institute S 12.9
Part 1.” Fristrup Dec. D. 64-3 1 6.

12, While the Loo is tangentially defined by the cited ANSI standard (i.e., as a “time-~
above” metric and as a potential metric for describing “residual sound™), this ANSI standard does
not suggest applying the Loo to assess impacts of transient sources such as those represented by
DBOC equipment and, especially, the DBOC boats. And even if this standard could be construed
to suggest such comparisons, the overly simplistic noise calculations performed by NPS to
estimate sound levels at distance from DBOC sources would not be sufficient to make credible
determinations regarding the actual potential for impacts. (See further discussion of modeling

under paragraph 17, below.)
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Intensity definitions for noise levels are rendered in terms of speech interference in order to
interpret decibel values in relation to familiar, everyday experiences for park visitors and
public stakeholders. . . . Intensity definitions based on function consequences to human
communication also serve as reasonable proxies for the magnitude of human-caused noise
inference with animal behavior.
For short-term impacts, percentages are based on the percentage of time during a year
(taking into consideration 24 hours a day) that human-made noise impacts the ambient
soundscape. For long-term impacts, percentages are based on the percentage of time during
the 10-year SUP term (taking into consideration 24 hours a day) that human-made noise
impacts the ambient soundscape . . . .
[Soundscape impacts are defined as follows]
Negligible:  The impact is not detectable or measurable.
Minor: Human-caused noise would be at a level (less than 35 dBA) that enables normal
voice conversation at distances exceeding 32 feet, and/or the natural soundscape is
interfered with less than 5 percent of the time.
Moderate: Human-caused noise would be at a level that enables normal voice
conversation at distances greater than 16 feet (less than 41 dBA) and less than 32 feet
(greater than 35 dBA), and/or the natural soundscape is interfered with 5 to 10 percent of
the time.
Major: Human-caused noise would be at a level (greater than 41 dBA) that requires
elevated vocal effort for communication between people separated by 16 feet, and the
natural soundscape is interfered with more than 10 percent of the time.
Goodyear Dec. Ex. 3 at 444-45 (emphasis added). Note that the first two “and/or” were simply
“and” in the DEIS. Because these impact criteria are at least partially based on interference with
normal conversation, it is clear that for such impacts to occur there must be a receiver present,
which means the accumulated time used to assess impact must be for a single location. And
contrary to Ketcham, I would argue a similar requirement for any portion of the soundscape,

because without a receiver there is no impact, so again the cumulative exposure must be based on
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sound levels aver time at a single location. And as shown in a previous submittal, DBOC sources
do not rise to the level of impact based on cumulative noise duration. Waterman Dec. D. 43 Ex. 3,
ENVIRON Report at 4-7. This same conclusion is echoed by the findings of the DEIS review by
the NAS, which found a high degree of uncertainty associated with stated findings of impact and
that alternatively, the noise impacts of the continued DBOC operations could be “moderate to
minor.” Lunny Dec. D. 40 Ex. 11 at 50.

20.  In contrast with the typical noise levels from DBOC equipment sources that do not
ctually result in anything more than occasional, short-term, temporary, and minor noise impacts to
[he soundscape within Drakes Estero, the noise associated with removing the oyster racks, would
cause major noise impacts, as acknowledged by Dr. Fristrup. In my opinion, the oyster rack
demolition process would cause greater noise impacts within the Estero than anything the oyster
lfarm’s operational noises have probably ever caused, and certainly while the facility has been
r:pemled by DBOC. For these reasons, I urge granting of the injunction to prevent such demolition

until such time as the larger legal issues in this case have been resolved.
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I declare under penalty of perjury under the laws of the United States and the State of

ICalifornia that the foregoing is true and correct.

Executed this !L_'htb’day of January, 2013, in Lynnwood, Washington.
/
Richard Steffel
_12- STEFFEL DEC. 180 REPLY ISD“MOTIDN

FOR PRELIM. INJ,, 12-CV-6134 YGR
732371002 DOYO8R0-00878
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CALIFORNIA COASTAL COMMISSION

45 FREMONT STREET, SUITE 2000
SAN FRANCISCO, CA 94105-2219
VOICE AND TOD (415) 904-5200

STATEMENT OF DEFENSE FORM

DEPENDING ON THE OUTCOME OF FURTHER DISCUSSIONS THAT OCCUR
WITH THE COMMISSION ENFORCEMENT STAFF AFTER YOU HAVE
COMPLETED AND RETURNED THIS FORM, (FURTHER) ADMINISTRATIVE OR
LEGAL ENFORCEMENT PROCEEDINGS MAY NEVERTHELESS BE INITIATED
AGAINST YOU. IF THAT OCCURS, ANY STATEMENTS THAT YOU MAKE ON
THIS FORM WILL BECOME PART OF THE ENFORCEMENT RECORD AND MAY
BE USED AGAINST YOU.

YOU MAY WISH TO CONSULT WITH OR RETAIN AN ATTORNEY BEFORE
YOU COMPLETE THIS FORM OR OTHERWISE CONTACT THE COMMISSION
ENFORCEMENT STAFF.

This form is accompanied by a notice of intent to initiate cease and desist order and
restoration order proceedings before the commission. This document indicates that you are or
may be responsible for or in some way involved in either a violation of the commission's laws ora
commission permit. The document summarizes what the.(possible) violation involves, who is or
may be responsible for it, where and when it (may have) occurred, and other pertinent information
concerning the (possible) violation.

This form requires you to respond to the (alleged) facts contairied in the document, to raise
any affirmative defenses that you believe apply, and to.inform the staff of all facts that you believe
may exonerate you of any legal responsibility for the (possible) violation or may mitigate your
responsibility. This form also requires you to enclose with the completed statement of defense
form copies of all written documents, such as letters, photographs, maps, drawings, etc. and
written declarations under penalty of petjury that you want the commission to consider as part of
this enforcement hearing.

You should complete the form (pl'ease use additional pages if necessary) and return it no later than
November 13, 2012 to the Commission's enforcement staff at the following address:

Heather Johnston, Legal Division,
California Coastal Commission
45 Fremont Street, Suite 2000

San Francisco, CA 94105

If you have any questions, please contact Heather Johnston at (415) 904-52290.
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1. Facts or allegations contained in the notice of intent that you admit (with specific
reference to the paragraph number in such document):
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2. Facts or allegations contained in the notice of intent that you deny (with specific
reference to paragraph number in such document):
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3. Facts or allegations contained in the notice of intent of which you have no personal
knowledge (with specific reference to paragraph number in such document):
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4. Other facts which may exonerate or mitigate your possible responsibility or otherwise
explain your relationship to the possible violation (be as specific as you can; if you have
or know of any document(s), photograph(s), map(s), letter(s), or other evidence that you
believe is/are relevant, please identify it/them by name, date, type, and any other
identifying information and provide the original(s) or (a) copy(ies) if you can:
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October 24, 2012
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5. Any other information, statement, etc. that you want to offer or make:
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Docunients, exhibits, declarations under penalty of perjury or other materials that you
have attached to this form to support your answers or that you want to be made part of
the administrative record for this enforcement proceeding (Please list in chronological
order by date, author, and title, and enclose a copy with this completed form):
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ﬁ % I,, 575 MARKET STREET, SUITE 2700
- - SAN FRANCISCO, CA 94105
TELEPHONE: 415.814.6400

FACSIMILE: 415.814.6401

FIRM zack@ssllawfirm.com

=
i

February 6, 2013

VIA FIRST CLASS and ELECTRONIC MAIL

Chair Shallenberger and Commissioners
California Coastal Commission

45 Fremont Street, Suite 2000

San Francisco, CA 94105-2219

Re:  Cease and Desist Order No. CCC-13-CD-01, Restoration Order No. CCC-13-
RO-01, Agenda Item No. Th. 11.1 & 11.2

Dear Chair Shallenberger and Commissioners:

Over the past month, Drakes Bay Oyster Company (DBOC) and staff have resolved
many of the issues addressed in the Cease and Desist Order and Restoration Order, and it is
DBOC’s belief that with a reasonable extension of time a negotiated resolution could be reached.
Therefore, DBOC requests that the Cease and Desist Order and Restoration Order docketed for
your consideration on Thursday, February 7, 2013, be postponed, with direction to staff to
consider the issues discussed below and to negotiate with DBOC in good faith on the many areas
where the parties are close to agreement.

Additional time is needed because, as currently framed, the Cease and Desist Order and
Restoration Order leave a number of important issues unresolved and we believe exceed the
Coastal Commission’s authority in a number of ways, as detailed in the attached memorandum.

Accordingly, DBOC requests that the Coastal Commission entertain the following
Motion to allow a reasonable extension of time to reach a negotiated resolution:

I move that the Commission postpone consideration of Cease and
Desist Order No. CCC-13-CD-01 and Restoration Order No. CCC-
13-RO-01 to the May 8-10, 2013, hearing docket, and direct
Coastal Commission staff to address claims that such Orders
exceed the Coastal Commission’s authority, and to continue to
negotiate in good faith with Drakes Bay Oyster Company to see if
a consensual agreement can be reached.
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In the interim, DBOC agrees to voluntarily comply with Sections 5.2 (Harbor Seal
Protection Measures), 5.3 (Operational Debris Management), and 5.7 (Vessel Transit) of the
Cease and Desist Order and Restoration Order during the pendency of any such postponement.

Yours very truly,

SSL LAW FIRM/LLP
~

chary R. Walton, Esqg.

Attachments

cc: Kevin and Nancy Lunny, Drakes Bay Oyster Company
Ryan Waterman, Stoel Rives LLP
Dr. Charles Lester, Executive Director
Lisa Haage, Chief of Enforcement
Alex Helperin, Senior Staff Counsel
Alison Dettmer, Deputy Director, Energy, Ocean Resources & Federal Consistency Div.
Nancy Cave, Northern California Enforcement Supervisor
Cassidy Teufel, Environmental Scientist
Jamee Paterson, California Office of the Attorney General
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MEMORANDUM

TO: California Coastal Commission
FROM: Drakes Bay Oyster Company
DATE: February 6, 2013

. INTRODUCTION

The Cease and Desist Order and Restoration Order before the Coastal Commission goes
beyond the Commission’s authority, reaches clearly erroneous findings of fact, and unnecessarily
truncates what had previously been fruitful negotiations between DBOC and Commission staff.

1. THE CEASE AND DESIST ORDER AND RESTORATION ORDER GO
BEYOND COMMISSION AUTHORITY

The Cease and Desist Order and Restoration Order go beyond the Coastal Commission’s
authority in four key ways.

A. DBOC Does Not Own the Oyster Racks and Cannot Be Ordered to Remove
Them

Section 5.6 of the CDO and Section 7.3 of the Restoration Order presume that DBOC
owns the oyster racks in Drakes Estero and therefore, that DBOC can be ordered to remove the
racks. This is incorrect. Accordingly, the Cease and Desist Order and Restoration Order would
impose legal obligations upon DBOC that go beyond the Coastal Commission’s authority to
impose.

Under federal and state law, improvements that are affixed to land—Ilike the oyster
racks—become part of the real property unless there is an agreement to the contrary. When the
State of California conveyed the water bottoms to the federal government by statute in 1965, it
conveyed both the fee interest and the right to “everything permanently situated beneath or above
it,” including ownership of the oyster racks. Cal. Civ. Code § 829. To the extent that there were
oyster racks already installed in Drakes Estero, those racks were conveyed to the federal
government at that time. S. Pac. Co. v. County of Riverside, 35 Cal. App. 2d 380, 386 (1939)
(“[1]t is thoroughly settled that fixtures become a part of the land and pass to a purchaser with the
fee of that land.”). Furthermore, to the extent that oyster racks were installed in Drakes Estero
by the Johnson Oyster Company (JOC) after 1965, those racks also became the property of the
federal government when JOC went out of business and the federal government did not require
JOC to remove the racks. Cal. Civ. Code § 1013 (fixtures applied to land of another become the
property of the owner of the land). By the same token, the Asset Purchase Agreement by which
the DBOC acquired JOC’s assets did not include the oyster racks among JOC’s assets.
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DBOC has not installed any oyster racks in Drakes Estero. Furthermore, the 2008
Special Use Permit (SUP) between the National Park Service (NPS) and DBOC, which
incorporates Drakes Estero, does not make DBOC responsible for the oyster racks. The SUP
limits DBOC’s responsibility to remove its “Personal Property,” which does not include the
oyster racks in Drakes Estero because the racks cannot be construed as “fixtures, equipment,
appliances and apparatus placed on the Premises that neither are attached to nor form a part of
the Premises.” Attachment A, 2008 SUP { 1(o) (emphasis added). The Cease and Desist Order
and Restoration Order must be revised to account for the fact that DBOC does not own the oyster
racks and cannot be ordered to remove them.

B. Fish and Game Commission Water Bottom Leases M-438-01 and M-438-02
Remain Valid

The Cease and Desist Order and Restoration Order are premised on the assertion that the
Fish and Game Commission (FGC) and Department of Fish and Wildlife (DFW) have no
regulatory controls in place in Drakes Estero, and that the FGC water bottom leases M-438-01
and M-438-02 have expired. This is incorrect. The leases remain in effect. Neither the FGC nor
the DFW has informed DBOC that its water bottom leases have expired. In fact, if the water
bottom leases have expired, then Cease and Desist Order and Restoration Order Section 5.1 is
unlawful because aquaculture in California can only be performed with a valid state lease issued
by the FGC. Cal. Fish & Game Code 8 15400(a) (FGC right to issue state leases). The Cease
and Desist Order and Restoration Order must be revised to account for the fact that the FGC
water bottom leases remain in effect.

C. The Cease and Desist Order and Restoration Order Intrudes on the Fish and
Game Commission’s Constitutionally-Delegated Authority

The Cease and Desist Order and Restoration Order intrude on the Constitutionally-
delegated authority vested in the FGC and the DFW. The California Constitution gave the
Legislature the right to delegate power to the FGC “relating to the protection and propagation of
fish and game as the Legislature sees fit.” Cal. Const., Art. IV, 8 20. The California Attorney
General has opined that the FGC is the only agency to which the Legislature is permitted to
delegate “the power to administer the Division of Fish and Game . ...” 17 Ops. Cal. Atty. Gen.
72 (1951). The Legislature has so delegated, as evidenced by the statutory scheme set forth in
the Fish and Game Code, which illustrates the FGC’s role in protecting and propagating
aquaculture in California.® See, e.g., Cal. Fish & Game Code §§ 17 (defining aquaculture);
15000(a) (reserving business of aquaculture to DFW and FGC); 15200 and 15202 (FGC may
regulate aquaculture); 15400 (right to lease state water bottoms reserved to FGC).

Oysters and other shellfish are included in the definition of “fish” under Fish and Game
Code § 45. 46 Ops. Cal. Atty. Gen. 68 (1965) (“Oysters and shellfish are “fish” ([Fish
and Game Code] § 45), and as such are subject to the prerogative of the sovereign to
protect and preserve them in such manner and upon such terms as the Legislature deems
best for the common good.”).
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The Staff Report asserts that the Cease and Desist Order and Restoration Order would not
“involve the [Coastal] Commission administering the Division of Fish and Game and thus would
not be in conflict with this ruling.” Staff Report at 44. This is incorrect.

e Section 5.1(A) sets production limits for oysters and clams planted within Drakes
Estero, which intrudes into the FGC’s Constitutionally-delegated right to regulate
aquaculture. Cal. Fish & Game Code 8§ 15200 (FGC authority to regulate
aquatic animals placed in waters of the state), 15202 (FGC right to prohibit
placement of aquatic animals in waters of the state).

e Section 5.4 requires an Invasive Species Management Plan that requires removal
of Didemnum from aquaculture cultivation equipment and shellfish, and
modifications to shellfish planting and harvesting practices, which intrudes on the
FGC’s Constitutionally-delegated right to regulate aquaculture. Cal. Fish &
Game Code 88 15000(a) (FGC authority to regulate business of aquaculture),
15200 (FGC authority to regulate aquatic animals placed in waters of the state),
15202 (FGC right to prohibit placement of aquatic animals in waters of the state);
8§ 2018 (restricted species); § 2020 (regulations regarding restricted species).

e Section 5.5 prohibits the use of any non-triploidy Manila clam seed, and requires
the removal of any non-triploidy Manila clams being grown in Drakes Estero,
which intrudes on the FGC’s Constitutionally-delegated right to control the
placement of live aquatic animals in waters of the State, and the types of aquatic
animals that can be imported into the State. Cal. Fish & Game Code 8§ 15102
(right to prohibit culturing of any species where detrimental to adjacent native
wildlife), 15200 (FGC to regulate placing animals in waters of the state), 15202
(FGC may prohibit placement of species in waters of the state), 15300 (describing
legal sources of brood stock), 15600(a) (DFW approval required before importing
life aquatic animal).

e Section 6.2 requires the removal of all Unpermitted Development offshore, which
intrudes on the FGC’s Constitutionally-delegated authority to issue state leases
and right to regulate aquaculture. Cal. Fish & Game Code 8§ 15200 (FGC
authority to regulate aquatic animals placed in waters of the state), 15202 (FGC
right to prohibit placement of aquatic animals in waters of the state), 15400(a)
(FGC right to issue state leases).

The Coastal Commission should consult with the FGC to determine the coordinate scope of their
respective jurisdiction over these matters.

D. California Environmental Quality Act (CEQA) Review Is Required Prior to
Approval of the Cease and Desist Order and Restoration Order

The Cease and Desist Order and Restoration Order require the Coastal Commission to
perform CEQA review prior to approval because the Orders constitute a “project” under CEQA,
and none of the cited CEQA categorical exemptions apply.
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As an initial matter, the Staff Report is incorrect that the Cease and Desist Order and
Restoration Order do not constitute a “project” under the CEQA. Staff Report at 31-32, 46. This
IS S0 because the Cease and Desist Order and Restoration Order would independently require the
removal of oyster racks that have fallen into disuse (Section 5.6), and ultimately, effectuate the
removal action contemplated by the NPS Order issued to DBOC on November 29, 2012. Cease
and Desist Order and Restoration Order Sections 6.2 and 7.0; Staff Report at 29 (“Through the
proposed Orders, DBOC will remove the specified portions of Unpermitted Development,
including the oyster racks that have fallen into disuse . . . .”)..

The initial removal of oyster racks that have fallen into disuse, and ultimate
implementation of the NPS removal action, would constitute a substantial construction project
onshore and offshore in Drakes Estero because it would require removing DBOC’s personal
property onshore, and the shellfish and oyster racks offshore. Declaration of Kevin Lunny, {f
46-61; Declaration of Scott Luchessa, 11 4-5.

The Cease and Desist and Restoration Orders, fits the CEQA definition of a “project”
because it “has the potential for resulting in either a direct physical change in the environment, or
a reasonably foreseeable indirect physical change in the environment . . .” and it is “(3) An
activity involving the issuance to a person of a lease, permit, license, certificate, or other
entitlement for use by one or more public agencies.” 14 Cal. Code Regs. § 15378.

Furthermore, none of the CEQA categorical exemptions cited in the Staff Report—14
Cal. Code Regs. 88 15307, 15308, or 15321—apply for two reasons. Staff Report at 31-23, 46.
First, none of three exemptions apply to construction activities, and the Orders specifically order
a construction project—namely, removal of onshore and offshore “Unpermitted Development,”
including the abandoned oyster racks in the near-term. 14 Cal. Code Regs. 88 15307
(“Construction activities are not included in this exemption.”); 15308 (“Construction activities . .
. are not included in this exemption.”); 15321 (“(c) Construction activities undertaken by the
public agency taking the enforcement or revocation action are not included in this exemption.”).

Second, none of the categorical exemptions apply because “[a] categorical exemption
shall not be used for an activity where there is a reasonable possibility that the activity will have
a significant effect on the environment due to unusual circumstances.” 14 Cal. Code Regs. 8
153002.(c).

DBOC has submitted a number of declarations prepared by Mr. Kevin Lunny,
ENVIRON Corporation scientists, and Dr. Corey Goodman, all documenting the harmful effects
of removing the oyster racks in Drakes Estero, including but not limited to impacts to sensitive
and protected species, eelgrass, and other environmental values. See Declaration of Kevin
Lunny; Declaration of Scott Luchessa; Declaration of Laura Moran; Declaration of Richard
Steffel; Declaration of Dr. Corey Goodman; Declaration of Dr. Robert Abbott; Rebuttal
Declaration of Kevin Lunny; Rebuttal Declaration of Scott Luchessa; Rebuttal Declaration of Dr.
Corey Goodman; Rebuttal Declaration of Laura Moran; Rebuttal Declaration of Richard Steffel;
Rebuttal Declaration of Dr. Linda Martello.

These declarants point to the environmental impacts that removing the oyster racks in the
sensitive environment of Drakes Estero will have, which provide substantial evidence that
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unusual circumstances exist here that preclude the Coastal Commission from relying on any of
the proffered categorical exemptions and that CEQA review is required. Committee to Save the
Hollywoodland Specific Plan v. City of Los Angeles, 161 Cal. App. 4th 1168, 1187 (2008)
(approval set aside where agency failed to consider evidence of unusual circumstances).

The record before the Coastal Commission is devoid of substantial evidence that the
Cease and Desist Order and Restoration Order would not trigger the unusual circumstances
exception to the categorical exemptions cited in the Staff Report.

1. THE CEASE AND DESIST ORDER AND RESTORATION ORDER MAKE
CLEARLY ERRONEOUS FINDINGS OF FACT

Section 4.3 of the Cease and Desist Order and Restoration Order makes a number of
clearly erroneous findings of fact, including but not limited to findings that: (1) DBOC has
operated its boats in the Lateral Channel in contravention of the December 2007 Cease and
Desist Order; and (2) DBOC has discharged “abandoned, discarded, or fugitive mariculture
materials” from its existing operations.

A. Section 4.3(D): DBOC Did Not Operate Its Boats In the Lateral Channel in
Violation of the December 2007 Cease and Desist Order

The 2007 Cease and Desist Order incorporates the 2008 SUP, and relies on the 2008 SUP
to define what constitutes a boat transit violation during the harbor seal pupping season period.
As described in DBOC’s October 24, 2012, letter, the 2008 SUP does not define the “lateral
channel,” or determine its geographic extent. Attachment A, 2008 SUP, Exhibit C.

The Staff Report asserts that the “references in the 2008 SUP are sufficiently clear on
their face so as to obviate the need for further definition or metrics.” Staff Report at 34.
Pointedly, this response does not point to any part of the 2008 SUP that defines the “lateral
channel.”

Furthermore, the first time any agency has provided any GIS coordinates to define the
extent of the “lateral channel” is in this Cease and Desist Order and Restoration Order. Section
4.6 (defining the “Lateral Channel”). If, as Commission staff assert, the geographic extent of the
“Lateral Channel” was clear in the 2008 SUP, it would be unnecessary to provide another
definition and the Cease and Desist Order and Restoration Order would just incorporate the
definition provided in the 2008 SUP instead.

Finally, the Commission asserts that “DBOC’s operation of in the Lateral Channel is a
change in intensity of use from the pre-1973 levels of use in that area, and is therefore
unpermitted development.” Staff Report at 33.

There are two problems with this statement. First, the Staff Report does not provide any
evidence of what pre-1973 levels of boat use were in that area—i.e., the baseline against which
the Cease and Desist Order and Restoration Order are being measured—has not yet been
defined. Second, it is likely that DBOC’s boat operations are less intense than any pre-1973 boat
use because there is no evidence that boat travel before 1973 respected the harbor seal protection
zones, including the year-round protection zone and the seasonal closure area.
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Accordingly, the Cease and Desist Order and Restoration Order is based upon at least
two erroneous findings of fact. First, that DBOC has been in violation of the 2007 Consent
Order with respect to boat travel in the “Lateral Channel,” and second, that DBOC boat travel is
more intense than pre-1973 boat use in Drakes Estero generally, and the “Lateral Channel” area
in particular.

B. Section 4.3(E): DBOC Does Not Discharge Marine Debris From Ongoing
Operations

Mr. Kevin Lunny has attested as to how DBOC prevents the release of mariculture
equipment into the marine environment from ongoing operations. Rebuttal Declaration of Kevin
Lunny, 11 48-60. Mr. Lunny has further documented how legacy mariculture debris released
into the environment prior to DBOC’s existence continues to wash ashore in Drakes Estero and
be picked up in monthly marine debris sweeps conducted by DBOC.

In contrast, the Cease and Desist Order and Restoration Order simply alleges that the
mariculture debris that continues to wash ashore in Drakes Estero originates from DBOC’s
ongoing operations. Staff Report at 27-28. This is a factual assertion that is unsupported by any
fact. For example, Commission staff have not documented that mariculture debris discovered
since the 2007 Consent Order is related to DBOC’s ongoing operations.

Finally, to the extent that Commission staff rely on the letters submitted by Mr. Thomas
Baty, those letters cannot be relied upon because Mr. Baty has no personal knowledge of
DBOC’s operations and as such, is not in a position to determine whether the marine debris he
has found originated from DBOC’s predecessor, JOC, or originated from DBOC. Rebuttal
Declaration of Kevin Lunny, 1 48-60.

IV. GOOD FAITH NEGOTIATIONS WERE TRUNCATED PREMATURELY

Over the holidays and throughout the month of January, DBOC and Coastal Commission
staff worked together to identify ways that they could agree to resolve a variety of the issues
raised in the Cease and Desist Order and Restoration Order. On the majority of those issues,
DBOC and Coastal Commission staff had reached agreement, or were close to reaching
agreement, before negotiations broke down on Wednesday, January 23, 2013, just two days prior
to a major hearing in DBOC’s parallel federal action.

Where the negotiations broke down were on Coastal Commission staff’s requirement that
DBOC agree to the Restoration Order before DBOC had been able to fully understand what it
entailed. Simply put, DBOC’s available resources were severely constrained by the parallel
federal court action at the time when staff demanded that DBOC agree to the Order as it
currently was framed. Despite DBOC’s indication that it was willing to continue to negotiate
but needed more time to consider the Restoration Order, Coastal Commission staff determined
that they had to proceed to pursue a unilateral Cease and Desist Order and Restoration Order.

It is DBOC'’s belief that the parties could reach a negotiated resolution with more time.

* k*k Kk k%
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UNITED STATES DEPARTMENT OF THE INTERIOR
National Park Service
Special Use Permit

Name of Use: Aquaculture Date Permit Reviewed 2008
. Reviewed 20
Reviewed 20
Expires  November 30, 2012

Long Term X | Permit # MISC-8530-6000-8002
Short Term . _ L Type Park Code  No. #
o - Point Reves National Seashore

Drakes Bay Oyster Company
17171 Sir Francis Drake Blvd,
Inverness, CA 94937

{415) 669-1149

is hereby authorized for a period (“Term™) commencm on April

30, 2012 (“Expiration Date”) to use the following described land, improvements, and waters in the following area;
the lands and improvements at Drakes Bay: Ester mmer Johnson’s Oyster Site consisting of approxxmately
1.1 acres of land and improvements des1gnated as the “SUP Area” on the imap attached hereto as Exhibit B (“Drake’s
Estero Oysters — SUP & ROP”); the waters designated as the “SUP Area” on the map attached hereto as Exhibit A
(“Drake’s Estero Aquaculture & CD) --Leasés 'NPS Resources and SUP Area”); the land designated as the “Well
Area” on the map attached hereto as drakes Bay Oyster Company Well Area”); and the land designated
as the “Sewage Area™ on the map attached ] Exhibit B (“Drakes Bay Oyster-Company Sewage Area”).
Collectively, the areas so designated shall:b edto as the “Premises.” The Premises govemed by this Permit do
not include the area demgna‘ced as the RO : map attached hereto as Exhibit B :

For the purpose(s) of: :
Use of the area designated as the “SUP Are e'map attached hereto as Exhibit B for the purpose of processing
shelifish, the interpretation of shellfish cultivation to the visiting public,:and residential purposes reasonably
incidental thereto. Use of the area- des;gnated he “SUP Area”_on ap attached hereto as Exhibit A for the
purpose of shelifish cultivation. Use of the area ' rea” on the map attached hereto as Exhibit
D for the purpose of supplying water for the Drakes’ Bay Oyster Company-facilities ising Permittee well, pump, and
pipelines. Use of the area designated as the “Sewage Area” on the map attached hereto as Exhibit E for the purpose
of use and maintenance of existing sewage pipeline and sewage leachfield to service the Drakes Bay Oyster
Company facilities. Collectively, the uses set forth in this paragraph shall be referred to as the “Permitted Uses.”

.2008 (“Commencement Date”) and termma’smg on November

Authorizing legislatién or other authority (RE';%'« 30-53): 16 U.S.‘C. 1, Iai~i, 3& 4590; tth_ééervation of Use and Oceupancy.

NEPA & NHPA Compliance: NEPA compliance pendmg e i
PERFORMANCE BOND: Required -~ Not Reqmred X Amount:
LIABILITY INSURANCE: Required X Not Required ... Amount: As set forth in Article 15 of this Permit.

ISSUANCE of this Permit is subject to the terms, covenants, obligation_s,_:ar.id feservations, expressed or implied herein and to the

payment to the U.S. Dept. of the Interior, National Park Service of the'sum of $2,800.00 per year, plus an amount to be determined
by appraisal for the use of the Sewa; hd the Well Area including water use.

Drakes B@; /99;(;"2« C&wﬂfwﬁ L// Zﬂ“’/ ol

Slg{lature amzatmn

Authorizing Official: /é’tﬂ/\‘g T//{f George Turnbull ?}/ ’2{');/ ﬁy

Sigpfture J Deputy Regional Director

PERMITTEE:




EXHIBIT A
EXHIBIT B:
EXH!BI;F 0%
EXHIBIT D:

EXHIBITE

LIST OF EXHIBITS
Map — Drake's Estero Aquaculture & CDFG Leases: NPS Resources and SUP Area
Map — Drake's Estero Oysters — SUP & ROP
Drakes Estero Aguaculture and Harbor Séal Protection Protocol
Map — Drakes Bay Oyster Company Well A_re.a '

Map — Drakes Bay Oyst_er'(_._‘,_bmpény Sewage Area




CONDITIONS OF THIS PERMIT

1) DEFINITIONS

As used in this Permit, the following terms shall have the following meanings:

aj

b)

)

g}

"Agency” means any agency, department commissnon board, bureau, office or other governmentai authority
having jurisdiction, . .

"Applicable Laws" includes, w:théﬂf l|m't€e§'lon all present and future statufes regulations, requirements,
Environmental Requirements, guidelines, judgments, or orders of any Agency:or judicial body, whether now
existing or hereafter establlshed relatﬁng to or affecting the Premises or the use or occupancy of the Premises.

"Commencement Date" is as deflned '.n: e_Cover Page of this Permit.

“Cyclic Maintenance” means (i) the performance by Permittee of all repairs, maintenance, or replacemen’t~m~knnd
necessary to maintain the Premises and the existing improvements thereon in good order, condition, and repair;
(ii) housekeeping and routine and penodlc work ‘scheduled to mitigate wear and deterioration without materiaily
altering the appearance of the Prem;ses th .repasr or replacement-in-Kind of broken or wom-out elements,
parts or surfaces so as to mamtam the exns ing appearance of the Premises and (iv) scheduied mspectnons of all
building systems on the Premises; e

"Default” means Permittee’s faeture : "ke'e_:p _a_' ‘je:r:foim any of the Pfovis'ioﬁs'5'of th"is' Permit

"Environmental Rec;unrements means wsthout i;mltatlon all standards or requnrements relating to the protection
of human health or the environment such as:

a. standards or requirements pertaining to the reportmg permittmg, management, monitoring, investigation or
remediation of emissions, discharges, releases, or threatened emissions, releases or dlscharges of
Hazardous Materials into the air, surface water, groundwater or land; .

b. standards or requirements reiat;ng to the manufacture, handl ng, ts’eatment siorag'“ disposal, or transport of
Hazardous Materials; and : . :

c. standards or requirements pe:’tain.i'ng to the health and Safety:cf emp§oyees orthe pubtic.
“Expiration Date" is as defined on the Cover Page of this Permit.

"Hazardous Materials" means, without limitation, any material or substance, whether solid, fiquid, or gaseous in
nature, L

a. the presence of which requires reportlng permtttlng, managemenﬁ mom%ormg investigation or remediation
under any Environmental Requirement!-. :

b. thatis or becomes defined as a "hazardous waste," "extremely hazardous waste," "restricted hazardous
waste,” "hazardous substance,” "pollutant,” “discharge," "waste," "contaminant,” or "toxic contaminant” under

any Environmental Requirement, or any above-ground or underground storage containers for the foregoing;

¢. thatis toxic, explosive, corrosive, flammable, infectious, radioactive, reactive, carcinogenic, mutagenic, or
otherwise hazardous to human health or the environment and is or becomes regulated under any
Environmentat Requirement;

d. that contains gasoline, diesel fuel or other petroleum hydrocarbons or derivatives or volatile organic
compounds, or is an above-ground or underground storage container for same;
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2)

n)

o)

t)
u)

v)

e. that contains polychlorinated biphenyls {(PCBs), asbestos, asbestos-containing materials or urea
formaldehyde foam insulation; or

f.  that contains radon gas.

"Hazardous Materials Occurrence" means any use, generation, treatment, keeping, storage, transport, release,
disposal, migration, or discharge of any Hazardous Materials from, on, under or into the Premises or Point Reyes
Naticnal Seashore ("Point Reyes”) that causes any en\(irqnme_r}tat contamination.

"Improvements or Alterations" means-f;a_;_éy.cbnstruéﬂon' that does not fall within the definition of Cyclic
Maintenance. e S

"NPS" means the management officials in charge of the administration and: operatlon of Point Reyes, including
the Supermtendent or hssfher desxgnee(s)

“Park" means, without hmltalzlon all Iands waters and structures within the leglslatlve boundarles of the Point
Reyes National Seashore, all natural and cultural resources within such boundaries, and any other property within
such boundaries belonging to Point Reye : appropraate glven the context thls termalso i mc ""des the visiting
public and/or Point Reyes emp%oyees ' : : . r

“Permit" means this instrument WhICh cont* ose certain termination ahd;_révocation provisions as provided for
herein. ' i

“Permitted Uses” is as defined or:f'fhe'bd | ‘g__ of this Pérmit.

"Personal Property” means all furmture flxtures equtpment appliances and apparatus pEaceci on the Premises
that neither are attached to nor form a part of the Premises. Personal Property also mcludes any trallers, modular
units, and/or temporary structures owned by Permtttee ' :

"Paint Reyes” means Pomt Reyes Nat:onai '

"Premises” is as deﬂned on the Cover Pag of this Perms%

"Provision" shall mean any term agree 7

ovenan'{ condltlon or prowswn of thls Pefm:t or any combination of
the foregoing. LT Do : §

“ROP” or “Reservation of Use and Occupancy” means the Reservation of Use and Occupancy purchased by the
Permittee in 2005. In 1972 the United States of America purchased Johnson Oyster Company's property, subject
to a Reservation of Use and Occupancy on approximately 1.5 of those acres for a period of forty (40) years. This
Reservation of Use and Ocoupancy explres on-November 30, 2012.

“SUP" means this Permit.

"Term" is as defined on the Cover Page of this mﬁ"fz_t.‘3 o

“Termination Date" means the Expiration Date or such earher date as this Permit is terminaied or revoked
pursuant to any Provision of this Permit. :

GENERAL CONDITIONS

a)

b)

The Permittee shaill exercise this privilege subject to the supervision of the Superintendent, and shall comply with
all Applicable Laws.

Permit and Approvals — Except as otherwise provided in this Permit, Permittee shall be responsible for obtaining,
at its sole cost and expense, all necessary permits, approvais or other authorizations relating to Permittee’s use
and occupancy of the Premises.
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c)

d)

e)

f

o)

USE OF PREMISES:

a)
b)

c)

d}

e)

o)

Damages - The Permittee shall pay the United States for any damage resulting from this use which would not
reasonably be inherent in the use which the Permiitee is authorized to make of the land and areas described In
this Permit.

Benefit - Neither Members of, nor Delegates to Congress, or Resident Commissioners shall be admitted to any
share or part of this Permit or derive, either directly or indirectly any pecuniary benefits to arise therefrom:
Provided, however, that nothing herein contained shaEE be construecﬁ to extend to any incorporated company if the
Permit be for the benefit of such corporatlon :

Assignment and Subletting - This | Perm'it may not be transferred or asssgned without the consent of the
Permitter, in writing. Permittee-shall not sublet the Premises or any part theréof or any property thereon, nor
grant any interest, privilege or hcense whatsoever in connection with this Permrt without the prior written
approval of the Permltter ‘

Revocation - This Permit may be termi upon Default or at the discretion of the Permitter. -
The Permitiee is prohibited from giving

mat:on to do so will be consrdered a breach of conditions and
be grounds for revocation [Re: 36 CFR : o

Permittee is authorized to use the | ly for the Permitted Uses.

Permittee shall not engage in any.activity ay be dangerous or harmful to persons property, or the Park; that
constitutes or results in waste or.unreasonable annoyance (including, without fimitation, signage and the use of
loudspeakers or.sound or light apparatus that could disturb park visitors and wildlife outs:de the Premises); that in
any manner causes-or results in a nuisance; or that is of a nature that it involves a substantsal hazard, such as the
manufacture or use of exploswes chemzcats or products that may explode.

The Parties hereby acknowledge a__n_d gree that Permittee’s covenant that the Premises shall be used as set
forth in this Article 3 is material consideration for Permitter’s agreement to enter into this Permit. The Parties
further acknowledge and agree that any violation of said covenant:shall constitute a Default under this Permit and
that Permitter may lnspect the prem:ses at any tsme PP & o

This Permit is subject to the right of the NPS to estabhs rails'and other improvements and betterments over,
upon, or through the Premises and further to the use by travelers and others of such established or existing roads
and trails. The Permittee understands that occasiorial park visitors are authorized to walk, use non-motorized
watercraft, or hike in the various, areas included in thss Permlt even though no trails are formally established.

Permitter reserves the right for Permnter its employess, contractors and agents to enter and to permit any
Agency to enter upon the Premises for the purposes of inspection, inventory or when otherwise deemed
appropriate by the Permitter for the protection of the interests of Permltter including Permitier's interests in any
natural or cuitural resources located on, in or under the‘ Premlses

Permitter reserves the right at any time to close to travel any. of lts Eands to erect and maintain gates at any point
thereon, to regulate or prevent traffic of any kind'thereon,to prescribe the methods of use thereof, and to maintain
complete dominion over the same; provided, however, that at all times during the Term, Permitter shall provide
Fermittee and Permittee’s invitees with reasonable access to the Premises subject only to interruptions caused
by necessary maintenance or administrative operations or by matters beyond Permitter's control.

Permittee hereby waives any claim for damages for any injury, inconvenience to or interference with Permittee’s

use and occupancy of the Premises, any ioss of occupancy or quiet enjoyment of the Premises, or any other loss

occasioned by Permitter's exercise of its rights under this Article 3 except {0 the extent that the damages,

expenses, claims or suits result from the witlul misconduct or gross negligence of Permitter, its employees,

contractors or agents; provided, further, that Permitter shall be liable only to the extent such claims are allowed
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4)

)]

under the Federal Tort Claims Act.

Members of the general public visiting the Drakes Bay Oyster Company operation may park in the adjacent NPS
parking area and walk over to the SUP or ROP areas.

While Permittee is permitted to use and operate motorized watercraft in Drakes Estero for the purpose of
conducting daily business operations, which can include occasional inspections required by Agencies, no other
use of Permittee's motorized watercraft is authorized. No motorized watercraft may enter the designated
wilderness boundary (See “Existing Wilderness” on map attached hereto as Exhibit A). To protect water quality in
the Estero, any additional or repEacement boat motors obtained by- Permittee must be four stroke motors.

Due to a lack of adequate parkmg space and restroom facilities for the pubn_c;':barbecumg is not permitted in the
Special Use Permit Area. To comply with this paragraph, Permitiee will not e’ncourage barbecuing in the SUP
Area. Picnic tabies will be provnded by the NPS at the adjacent parking area..

Unauthorized dascharge mto the estu prohibited. This prohibition includes any' discharge from processing
facilities. Notwithstanding the foregoing, discharge of oyster Wash water from dock and from hatchery operations
is allowed if authorized by relevant Agenczes o B

In order to ensure public health and safety Permxttee will ensure that Permlttee and Permsttee s offlcers agents,
employees, and contractors comp!y wnth Apphcable Laws regarding pets, including the NPS regulateon at 36
CFR §2.15. . : : _

in order to ensure. pubiec health and safety Permlttee shaH a!low all approprlate Federal, State and/ or County
agencies; including the United States. Departmen’i of Health and Human Services, the State of California
Department of Health Services and Marin. County Community Deveiopment Agency Enwronmen{:al Health
Serwces to conduct inspections on:é

SPECIAL PERMIT CONDIT]ONS

a)

if Permittee and Permltter dtsagree about an issue related to this Permit, they will first make a good faith effort to
resolve such issue at the Park level. if they are unable to resolve the issue at the Park level, Permittee may
request a review of the lssue by the_ Regnonai Director. :

Based upon the fmdmgs of an sndependent scnence re w'and/or.NEPA comphance Permitter reserves its right
to modify the provisions of this Article 4. Permitter further-reserves its right to mcorporate new mitigation
provisions based upon the findings of an independent scxence review, e

i) Production of all shellfish species shall be capped at the “current produc’cuon level” as determined under the
California Coastal Commission Consent Order No. CCC-07-CD-04. . °

i) No additional aguaculture racks ‘and/or cuitivation infrastructure W:§i be constructed without the prior approval
of the Permitter, Operation, repair, and mamtenance of infrastr __Cture currently being used for oyster
cultivation is permitted. :

iy Permittee and Permitter acknowledge the importance of éelgrass within the ecology of the estuary. Permittee
will not place bags for shellfish production onte eelgrass.

iv) Within sixty (80) days following the signing of this interim Permit, Permittee will submit for National Park
Setvice approval a boating operations plan, which will indicate dedicated navigation routes, chosen to
minimize impacts {o eelgrass beds when accessing aguaculture racks and/or cultivation equipment.

v} To minimize the chances of introducing invasive species or pathological microorganisms to Drake's Estero,
Permittee will only import shelffish in the form of larvae and seed. Within 30 days of the Commencement
Date, Permittee shall produce sufficient evidence, for the review and approval of the Permitter, that jarvae
and seed from outside sources have been certified by the California Department of Fish and Game (*CDFG")
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5) ACCEPTANCE OF PREMESES

c)

to be free of pathogens. If the Permitter determines that the documentation is insufficient, Permittee shall
cease from importing larvae within 30 days of raceiving notification of the determination from the Permitter.

vi) Permittee will not introduce species of shellfish beyond those described in the existing leases from the
CDFG. Permittee may seek to conform and/or modify these leases with the CDFG. Any modifications
approved by CDFG will be considered by Permitter on a case-by-case basis, and Permittee may not
implement any such modifications without the prior written approval of the Permitter,

vii} Permittee must avoid disturbance to marine mammals an__d___marme mammal haul-out sites. The Marine
Mammal Protection Act, 16 U.S.C. 1361 et seq., includes a prohibition against any act of pursuit, torment or
annoyance that has the potential to injure or disturb a marine mammal or marine mammal stock in the wild by
causing disruption of behavioral patterns, including, but not limited to, migration, breathing, nursing, breeding,
feeding, or sheltering. The National Oceanic and Atmospheric Administration (NOAA) recommends
maintaining a distance of at least 100.yards to avoid disturbance to seals,  Permittee will maintain a distance
of at least 100 yards from hauled - Is throughout the year. Permitter will mahitor marine mammal
populations in Drakes Estero. !n__ 1, during the pupping harbor seal closuré period, March 1-June 30,
the designated wilderness area (o Permit area) is closed to all boats. Permittee will foliow “Drakes
Estero Aquaculfure and Harbor Seal ction Protocol*attached hereto as Exhibit C. If required by CDHS,
watercraft may use the Main Channel.identif ied in Exhibit C during the pupping harbor seal closure period
only to access CDHS’s sentingl monitor:n_ station for marine biotoxins. Boats shall be operated at low
speed, near the eastern shore, to minimize chance of disturbance to harbor seals. No other use of the Main
Channel is authorized durmg the pupp:ng harbor sea[ ctosure perlod '

Permittee’s agreement to the pmvss;ons of thlS Permut does not waive Permlttee $ abmty to take contrary positions
with regard to similar provisions With other Agenc;es

a)

b)

Prior to entering into'this Permit, Permlttee has made a thorough sndependent exammatlon of the Premises and
all matters relevant to Permittee's: decision to.enter into this Permit, and Permittee is thcrough%y familiar with all
aspects of the Premises and is satisfied that they are in an acceptable condition and meet Permittee's needs,
provided that Permittee and Permitter acknowledge that certain repairs are necessary. to comply with Applicable
Laws. Permittee will make such repalrs at its sole cost and expense m compllance wsth Applicable Laws.
Permittee expressly agrees to use and occupy the Premlses and a%E :mprovements thereon in their existing "AS
IS" condition "WITH ALL FAULTS" and acknowledges that in entering info this Permit, Permittee does not rely on,
and Permitter does not make, any express or implied representations or warranties as to any matters inciuding,
without limitation, the suitability of the soit or subsoil; any characteristics of the Premises or improvements
thereon; the suitability of the Premises for the approved use; the economic feassbmty of Permittee's use and
cccupancy of the Premises; title to the Premises; the presence of Hazardous Materials in, on, under or in the
vicinity of the Premises; or any other matter. Permittee has satisfied itself as to such suitabiiity and other
pertinent matters by Permittee's own .inquiries and tests into all matters relevant to determining whether to enter
into this Permit and Permittee hereby accepts the Premises. -

CONSTRUCTION OF IMPROVEMENTS OR ALTERAT:IONS

a)

b)

c)

Permittee may only make those Improvements or A;teratio’né to the Premises that relate to Permittee’s use of the
Premises as specified in Article 3, "Use of the Premises.”

Permittee shall not undertake any Improvements or Alferations to the Premises (inciuding installation of
temporary equipment or facilities) without the prior written approval of Permitter,

As a prerequisite to obtaining approval for Improvements or Alterations, Permittee, at Permiitee’s sole cost and
expense, shall submit design plans and any other relevant data for Permitter’s approval,

Construction of Improvements or Alterations by Permittee shall be performed in accordance with all Applicable
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)

8)

Laws, including but not limited to general planning, building, and environmental laws and approved design plans
and shail be undertaken and completed at Permittee’s sole cost and expense.

e) Permittee shall, upon request, furnish Permitter with a true and correct copy of any contract, and any modification
or amendment thereof, with Permittee's contractors, architects, or any other consuitants, engaged in connection
with this Permit.

f) Any improvements or Alterations undertaken by Permitiee shall be performed in a good and workmanlike manner
and with materials of a quality and standard acceptabie to Permitter. - Permittee shall also construct, install and
maintain equipment and any construct:on facilities on the Premisesin a safe. and orderly manner.

g} Permittee shall not construct any Improvements or Alierations outside the boundaﬂes of the Premises.
h} Permitter in its discretion is entitled to have on the Premises af any time durzng the construction of improvements

or Alterations an inspector or representative who shall be entitled to observe 3l aspects of the construction on the
Premises.

mpliance with: ‘current laws and regulations regardlng wood
ly and repair of aquaculture racks.

i Al lumber utilized at the site will be préce
treatments. This includes lumber uttftzed

j) As setforth in Art:cle 17, title to an' FIm

s or Alterations tothe !?fé'mjsés shall be and remain solely in the
Permitter.

TREATMENT OF REE%USE

a) Refuse shail be promptly remove _ WIthln the boundarzes of Point Reyes Naftional Seashos‘e and shall be
disposed of in accordance with Ap llcabl : .

b} Permittee will make best efforts to remove debris assocnated wnth aquaculture productlon operatfons including
wood from racks, pEasttc spacers unuse' hellfish i;ags shelifish shells, and any other associated items.

PESTICIDE AND HERB]CEDE USE

Pest Management "IF M") to treat pest and vegetation problems.
The goal of IPM is to usethe least-toxic, eff hods of contro!lmg pests and:vegetation. Except for normal
household purposes, Permittee shall not use any pesticides that do rict comply with the IPM program. To this
end, Permittee shall submit’in writing to Permitter, a request for the use of pesticide(s) or herbicide(s) and shall
not use any pesticide(s) or herblczde(s) unil: Permittee has received an express written authorization therefor from
Permitter.

a) The National Park Serwce utsi:ze

b} Permittee shall manage, treat, generaie, handle store and dispose of ail pestmtdes and herbicides in accordance
with Applicable Laws, including repomng requ;r"ments :

FIRE PREVENTION AND SUPPRESION

a) Permittee and its employees, agents, and contractors shait in Permittee's use and occupancy of the Premises,
take all reasonable precautions to prevent forest, brush grass, and structural fires and shall, if safety permits,
assist the Permitter in extinguishing such fires on the Premises.

10) EXCAVATION, SITE AND GROUND DISTURBANCE

a) Permittee shall not cut, remove or alter any timber or any other landscape feature; conduct any mining or drilling
operations; remove any sand, gravel or similar substances from the ground or watercourse; commit waste of any
kind; or in any manner change the contour or condition of the Premises without the prior written approvat of the
Permitter. Except in emergencies, Permittee shall submit requests to conduct such activities in writing {o the
Permitter not less than sixty (60) days in advance of the proposed commencement date of any such activities.
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b) If approval of activities referenced above in Section10(a) is granted, Permittee shall abide by all the terms and
conditions of the approval, including provisions pertaining to archaeological resources.

¢) No soil disturbance of any kind may occur in the vicinity of a known archeological site, without the presence of an
NPS archeological monitor.

7

11) NONPOINT SOURCE POLLUTION

a) The Permittee shall comply with all App%scable Laws regardmg non-point source poliution {including the protection
of beneficial uses of waters as designated by the State of California). Further; Permittee’s use and occupancy of
the Premises shall be designed to minimize, to the greatest extent feasible, non -point source poltution within
National Park Service boundaries or on ad;acent lands.

b) Except as set forth in Section 3(k) of th ermit, no discharge into the estué'ry::'is*icﬁézrmitted. This prohibition

includes any discharge from processih

12) TREE AND VEGETATION REMOVAL

jon uniess expressiy approved in wrrtmg by the Permitter. The
itter for desired tree(s). and vegetation removal durmg the

a) The Permittee may not remove tree(s) oF
Permittee shall provide specific plans to t
annual meeting ar in writing during the Term of

b) Removal of non- -native invasive Vegetaticn such 5

o'hmétiyéﬁt_h_isﬂés, trimming and vegetation removal around
structures is permlssmle L

13) WILDLIFE PROTECTION

a) Wildlife is an ;ntegral part of Point Rey_ atlonal Seashore and must be managecﬁ in accordance with all
Applicable Laws, :nc%udmg but not fimited to NPS laws regutations, and policies. '

H p'urposeky causes harm or destroys any wndfsfe Conversely,
f purposely supports or increases populat:ons of non-hative or
f th lii ecles authonzed by this Permit.

b) Permittee shall not engage in any-g_ctlw_t_y
Permittee shall not engage in any activity
invasive animal species, except for the

¢} On acase by case basis, the Permitter will evaluate incidences of depredatlon caused by Permittee and choose a
course of action. The nature of the course of action will be determined by the extent and frequency of the
damage, the wildlife species, and. park~w1de management objectives.

14) HAZARDOUS MATERIALS: ENVIRONMENTAL HEALTH AND SAF-ETY

a) In connection with this Permit, Permittee, its offic ers agents, emp!oyees and contractors, shall not use, generate,
sell, treat, keep, or store any Hazardous Matetials on, about, under.orinto the Premises or elsewhere in Point
Reyes except in compliance with all Apphcabie aws and as approvecf in writing by Permitter. However,
Permittee shall not be obligated to obtain Permitter's approvai se, keep, or generate Hazardous Materials as
necessary for the normal operation or maintenance of vehiclés or for standard household cleaners. Permittee
agrees to be responsible for timely acquisition of any permii(s) required for its Hazardous Materials-related
activities, and shall provide to the Permitter, upon request; inventories of all such Hazardous Materials and any
supporting documentation, including but not limited to material safety data sheets, uniform waste manifest forms,
and/or any other pertinent permits.

b} Permittee, &s officers, agents, employees and contractors, shall not release, discharge or dispose of any
Hazardous Materials from, on, about, under or into the Premises or elsewhere in Point Reyes, except as
authorized by Applicable Laws.

c) I Permittee knows of or reasonably suspects or receives notice or ether communication concerning any past,
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g)

h)

ongoing, or potential violation of Environmental Requirements in connection with the Premises or Permittee's
activities, Permittee shall immediately inform Permitter and shall provide copies of any relevant documents to
Permitter. Receipt of such information and documentation shall not be deemed to create any obligation on the
part of the Permitter to defend or otherwise respond to any such notification.

if any Hazardous Materials Occurrence is caused by, arises from, or is exacerbated by the activities authorized
under this Permit or by the use of the Premises by Permittee, its officers, agents, employees or contractors,
Permittee shall promptly take all actions at its sole cost and expense as are required to comply with Applicable
Laws and to allow the Premises and any other affected propes’ty 10 be used free of any use restriction that could
be imposed under Applicable Laws provided that, except in cases of emergency, Permitier's approval of such
actions shall first be obtained.

The Permitter shall have the right, but not the duty, at all reasonable times ar except in the case of emergency,
foilowing at least twenty-four (24) hours.advance notice to Permiitee, to en’{er and to permit any Agency, public or
private utilities and cther entities and pérse to enter upon the Premises, as may be necessary as determined by
the Permitter in its sole discretion, to condu inspections of the Premises, including invasive‘tests, to determine
whether Permittee is complying with all Applicable Laws and to investigate the existence of any:Hazardous
Materiais in, on or under the Premises. Th 'r_m1ttersha§% have the right, but not the duty, to retain independent

ny.injury or inconvenience to or interference with Permittee’s
1spections under thig Section 14(e). Notwazhstandmg the
e required to provide a report under this Sectlon 14(e) if such

use of the Premises or any other Ioss occaszon
foregoing, neither Permittee nor Pe_rr__nstte_
report is protected by a’{tomey-dlient_ privilege

Should Permittee, its officers, agents, empli_ or contractors, fall to perform or observe. any of the obligations
or agreements pertaining to Hazardolis Materials or. \_/sronmentaf Requirements for a period of thirty (30) days
(or such longer period of time as is reasonably-requ ed) after notice, then Permitter shall have the right, but not
the duty, without limitation of any other-rights of Permitter under this Permit, personally or through its agents,
consultants or contractors to enter the Premises and perform the same. Permittee agrees o reimburse Permitter
for the costs thereof and to mdemnlfy Permltter as provided for in this Permit.

Permittee understands and acknowledges that the. Prem:se ' ntain asbestos and lead-based paint. If
Permittee performs any Improvements or Alterations; all comply with all Environmental Requirements
related to asbestos and lead-based paint and shall so[e%y bear all costs associated therewith. Nothing in this

Permit shall be construed to require Permittee to remove asbestos or lead- based paint unless Environmental

Requirements require such removat

Permittee shail indemnify, defend, save and hold Permatter its employees; successors agents and assigns,
harmless from and against, and reimburse Permitter for, any and all claims, demands, damages, injuries, losses,
penalties, fines, costs, liabilities, causes of action, judgments, and expenses, including without limitation,
consultant fees and expert fees, that arise.during or afterthe Term as a result of any violation of any
Environmental Requirement in connection wuth th:s Perm r any Hazardous Materials Occurrence in connection
with this Permit. : <

The provisions of this Article 14 shall survive any termination or revocation of this Permit. Article 15 (Insurance)
of this Permit shall not limit in any way Permittee's or Permitter's cbligations under this Article 14.

15) INSURANCE

a)

Permittee shall purchase the types and amounts of insurance described herein before the Commencement Date
of this Permit unless otherwise specified. At the time such insurance coverage is purchased, Permittee shall
provide Permitter with a statement of Permitiee insurance describing the insurance coverage in effect and a
Certificate of Insurance covering each policy in effect as evidence of compliance with this Permit. Permittee shall
also provide the Permitter thirty {30) days advance written notice of any material change in the Permittee's
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insurance program hereunder. Permitter shall not be responsible for any omissions or inadequacies in insurance
coverage or amounts in the event such coverage or amounts prove to be inadequate or othenwse insufficient for
any reason whatsoever.

b} From time to time, as conditions in the insurance industry warrant, the Pemmitter reserves the right to revise the
minimum insurance Hmits required in this Permit,

¢) Allinsurance policies required by this Permit shall specify that thé insurance company shall have no right of
subrogation against the United States, except for claims arssmg solely. from the negligence of the United States or
its employees, or shall prowde that the United States is named as‘an addmonat insured.

d) Allinsurance policies required heresn shall contain a loss payable clause approved by the Permitter which
requires insurance proceeds to be paid directly to the Permittee without requiring endorsement by the United
States. Insurance proceeds covering any loss of the Premises but not used rep!ace such losses shall be
promptly paid by Pérmittee to Permitter.- The use of insurance proceeds for the repair, restorat:on or replacement
of the Premises shall not give any ownershtp mterest therein to Permtttee

e) Property Insgrance: At a minimum, the Permtttee shall be required to purchase Basic Form Actual Cash Value
(replacement cost less depreciation) insurance coverage for all residence 'on the Premises. Within thirty days of
issuance of the Permit, the Permittee shall. submlt a report from a reputable insurance company which provides a
full range of options for insurance coverage on all nonresidential.structures on the Premises. Within thirty days of

receipt of thrs report, the Permltt_ tts sole dtscretson w;EE review and specsfy the type and EeveE of insurance

requirements and the Permittee i
days of such notification. The cos f_the msurance will be deducted from the appraised fair market value for the
Premises; this adjustment and the insurance requnrements will be addressed in an amendment to the Permit.
Permittee shall, in the event of damage or. -destruction in whole or in part to the Premises, use all proceeds from
the above described insurance policies to repair; restore, replace or remove those bunfdmgs structures,
equipment, furnishings, betterments or mprovements determined by the Permitter, in Permitters sole discretion,
to be necessary to satxsfactonly dnscharge the Perm:ttee s obligations under this Permst

f) Public Liability: The Permittee sha!l prowde Comprehensnve Generai Liability insurance agams’c claims arising
from or associated with Permitteg’s lise and occupancy of the. Premlses Such insurance shail be in the amount
commensurate with the degree of risk and the 'scope and size of such use and oceupancy, but in any event, the
limits of such insurance shall not be less than $1,000,000.00 per: occurrence”covermg both bodily injury and
property damage. If claims reduce available insurance below the reqiired per occurrence limits, the Permittee
shall obtain additional insurance to restore the required limits. An umbrella or excess liability policy, in addition to
a Gomprehensive General Liability Policy, may be used to achieve the required limits.

g) Permittee shali also obtain the fdtiéwing additional coverage:

iy Automobile Liability ~ To cover all owneci non-owned, and hu‘ed veh;cles in the amount of $300,000.00.

.'ordance weth that which is required by the State of

i) Workers' Compensation — The amount shaiE be ln. .
California. :

16} INDEMNITY

a) In addition to the indemnification contained in Ariicle 14, Permittee shall indemnify, defend, save and hold
Permitter, its employees, successors, agents and assigns, harmless from and against, and reimburse Permitter
for, any and all claims, demands, damages, injuries, losses, penalties, fines, costs, liabilities, causes of action,
judgmentis and expenses and the like incurred in connection with or arising in any way out of this Permit; the use
or occupancy of the Premises by Permittee or its officers, agents, employees, or contractors; the design,
construction, maintenance, or condition of any Improvements or Alterations; or any accident or occurrence on the
Premises or elsewhere arising out of the use or occupancy of the Premises by Permittee or its officers, agents,
empioyees, or contractors. Permittee’s obligations hereunder shall include, but not be limited to, the burden and
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b)

c)

expense of defending all claims, suits and administrative proceedings (with counsel reasonably approved by
Permitter), even if such claims, suits or proceedings are groundless, false or fraudulent, and conducting all
negotiations of any description, and paying and discharging, when and as the same become due, any and all
judgments, penalties or other sums due against the United States.

Permitter agrees to cooperate, to the extent allowed by law, in the submission of claims pursuant o the Federal
Tort Claims Act against the United States by third parties for personal injuries or property damage resulting from
the negligent act or omission of any employee of the United States in the course of his or her empioyment.

This Article 16 shall survive any_termination"or revocation of this Permit. _ .Tfho.provisions of Article 15 (Insurance)
of this Permit shail not imit in.any way Permittee’s obligations under this Atticle 16.

17) PROPERTY INTEREST

a)

b)

c)

18) RENTS, TAXES AND.ASSESSEVEENTS_'

a)

b)

d)

19) CYCLIC MAINTENANCE

This Permit shall vest in Permiﬁee n | roperty interest in the Premises or in the lmpfovements therson, Titleto
real property and improvements thereon including any Improvements or Alterations constructed by Permitee,
shall be and remain solely in Permitter,  Except $ provided in Paragraph 3(g), Permittee shall have no claim for

any compensation or damages for the F’remlse e lmprovements thereon or any Improvements or Alterations
constructecﬁ by the Permittee.

Nothing in this Permit shall give or bed emed to grve Permlttee an mdependent right to grant easements or other
rights-of-way over, under, on, of th ligh the. Premlses

Permitter hereby retains the sole a xcluswe raght to oil; gas hydrocarbons and other mmerals {of whatsoever
character) in, on, or under the Premises

The annual rental rate for this Permzt sha stablished by Permitter-and is'set forth on the Cover Page of this
Permit. S . S

The annual rent under th:s Permitis paya e in advance on a semi-annual basis, Therefore Permittee hereby

agrees to pay fifty percent of the:annual rat on or before November w;th the remam;ng fifty percent payable on or
before May of each year dunng the Term ' SR i

Permittee shall pay the proper Agency, wheh"‘and'é he san."l.e become due énd p'éS}abEe all taxes, assessments,
and similar charges which, at any time during the Term of ﬂ’HS Permit, are Eewed or assessed against the
Prermises. . s :

Rents due hersunder shall be paud without assemon of any counterclaim setoﬁ deduction or defense and
without abatement, suspension, deferment or reduct;on

a)

b)

Permittee shall perform all Cyclic Maintenance in accordance with the Provisions of this Permit and at Permittee’s
sole cost and expense. Permittee is responsible for the maintenance of all fences, buildings, and other
improvements upon the Premises. All improvements and. facilities used and occupied by Permittee shall at all
times be protected and maintained in a safe, sanitary and sightly condition.

Specific maintenance requirements may be negotiated with Permittee each year as outlined in Article 21 {Annual
Meeting).

Docks and Fences shail be maintained in good condition and shall be timely repaired in conformance with
Applicable Laws. Abandoned fences and other decrepit improvements shall be removed from the Premises and
shall be disposed of outside the Park or as directed by Permitter after review and approval by the NPS Historian.
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d)

New lighting under Permittee’s control of the Premises shall be redesigned to protect and preserve the night
sky/darkness and minimize light pollution in Drakes Estero.

Parking areas shall be maintained in a safe condition and no new roads or truck trails shall be established without
prior written permission of the Permitter. The main entrance road from Sir Francis Drake Boulevard to the SUP
Area will be maintained by the NPS. The Park will respond in a timely manner to Permittee and/or visitor
complaints regarding the condition of the main entrance road, Noithhstandmg the foregoing, Permitter may enter
info a road maintenance contract with Permittee

Existing water reservoirs shall-be maintained in a safe and secure condition to prevent washouts and erosion and
no new reservoirs shall be constructed or established without prior written approval of the Permitter,

Permittee shall maintain the water, well,. pump and all pipelines within the Premases Permittee shall replace or
repair any damage or loss of the water' ystem within the Premises.

Permittee shall maintain the sewage pg_pe e an_d:_sewage leachfield in the “Sewage Area.”

Permittes shall be responsible for removz_ng_r-s_iash:.bu%idup around.fences or other Tacilities within the Premises so
as fo prevent fire and egress hazards,' ermittee shall also be responsible for removing litter and trash from the
Premises. s P e

20) COMPLIANCE WITH APPLICABLE LAWS NERA, NHF’A

a)

b)

General Comphance As provided for |n thxs:Perm;t Permittee at its sole cost and expanse shaii promptily comply
with all Applicable Laws as required by law.. Permittee shall immediately notify Permitter of any notices received
by or on behalf of Permittee regarding any alleged or actual violation(s) of or non-compliance with Applicable
Laws. Permittee’ shall at its sole cost and expense promptly remedlate or correct any onatson(s) of Applicable
Laws. B ; i

National En\nronmentaE Policy Act and Natlonal Hlstorlc Preservation Act: Where actlvszles undertaken by
Permitiee relate to the preparation of compliance documents pursuant to the National. Environmental Policy Act
("NEPA”) or the National Historic Preservation Act {"NHPA”), Permiftee shall supply all necessary information to
Permitter and any Agency in a timely manner. Permitter will pay. forthe Ppreparation of NEPA or NHPA
documents. If there is litigation regarding NEPA or. N ' mpl;ance lt wm not trsggerthe indemnification
requirements of Article 16, S :

21) ANNUAL MEETING

a)

22) PENALTY

a)

The Parties shall meet annually each year duféng the Term of this Permit for the purposes of discussing and
resolving issues of mutual concern and ensuring that Permittee is complying with the Provisions of this Permit..

At the option of the Permitter, Permitter may, in lieu.of voiding and ‘terminating this Permit, assess a penalty of
$50.00 per day for any failure by Permittee to-keep and perform any of the Provisions of this Permit. In such
case, Permittee shall be given notice in writing of a grace period (of from one to thirty days) to remedy the
situation before a penalty will be assessed, Payment of any penalty under this provision shall not excuse
Permittee from curing the Default. This provision shali not be construed as preventing Permitter from issuing
citations or initiating enforcement proceedings under Applicable Laws.

23) SURRENDER AND VACATE THE PREMISES, RESTCRATION

a)

At the conclusion of Permittee’s authorization to use the Premises for the Permitied Uses, Permitiee shall
surrender and vacate the Premises, remove Permittee’s Personal Property therefrom, and repair any damage
Page 12



resulting from such removal. Subject to the approval of the Permitter, Permittee shall also return the Premises to
as good order and condition (subject to ordinary wear and tear and damage that is not caused directly or
indirectly by Permittee) as that existing upon the Effective Date.

by All Permittee’s Personal Property shall remain the property of Permittee. However, if after the conclusion of
Permittee’s authorization to use the Premises for the Permitted Uses, Permittee shall fall satisfactorily to remove
Permittee’s Personal Property and so repair the Premises, then, at the Permitler's sole option, after notice to
Permittee, Permittee’s Personal Property, shall either become the property of the Permitter without compensation
therefore, or the Permitter may cause it to be removed and the Premises to be repaired at the expense of
Permittee, and no claim for damages: aga;nst Permitter, its employees agents or contractors shall be created or
made on account of such removal orrepair work. :

24) LIMITATION ON EFFECT OF APPROVALS

a) Allrights of Perrnltter to review, commeﬂt upon, approve, inspect or take any other action with respect to the use
and occupancy of the Premises by Permittee, or any other matter, are expressiy for the benefit of Permitter and
no other party. No review, comment, approvat orinspection, right or exercise of any right to perform Permitter’s
obligations, or similar action required or permz’zted' y, of, or to Permitter Under this Permit, or actions or omissions
of Permitter's'employees, contractors, or other agents, or other circumstances shall give or be deemed to give
Permitter any liability, responsibility or. obhgat:o or, in connection with, or with réspect to the operation of the
Premrses nor shall any such approval actl' ns, formatlon or circumstances: reheve or be deemed to rei:eve

Pearmit.

. 25) WAIVER NOT CONTINUING

a) The waiver of any Default, whether such walv expressed or zmplled shall not be construed as a continuing
waiver, or & wavier of or consent to any subseque_nt or.prior breach of the same or any other provision of this
Permit. No waiver of any Default shall affector alter this Permit, but each and every Provision of this Permit shall
continue in full force and effect with respect to any oiher then existing or subsequent Defau!t

26) LIENS

ract that may create or be the foundation for any
nterest'or other estate of the Permltter or of any

a) Permittee shall have no power to do any ac’: orto.make
hen mortgage or other encumbrance upon the revers;o

portion thereof, Permittee shall cause the Permstter to be dis_charged from the _Eie__n

27) HOLDING OVER

a) This Permit shall terminate upon the Termination Date and any holding over by Permitiee after the Termination
Date shall not constitute a renewal of this F’erm:t or give' Permnt‘{ee any"_,_ ghts under this Permit or in or to the
Premises. S

28) NOTICES

a) Any notice or other communication required or pefmitted _undézf this Permit shall be in writing and shall be
delivered by hand or certified mail with return receipt requested. Notices and other communications shall be
addressed as follows:
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If to Permitter:

Supefintendent
Point Reyes National Seashore
Point Reyes Station, CA 94956

If to Permittee:

Mr. Kevin Lunny

Drakes Bay Oyster Company
17171 Sir Francis Drake
Inverness, CA 94937 -

29) NO PARTNERSHEP OR JOINT VENTURE =4

a) Permitter is nct for any purpose a panne or-}omt venturer of Permittee in the development or- operatson of the
Premises or in any business conducted on the Premises, Permltter shall not under any cnrcumstances be
responsible or obhga’{ed for any losses labmtses of Permtttee R

30) ANTI-DEFICIENCY ACT

a) Permittee and-Permitter agree tha 'othmg contamed in this Permlt shall be construed as bsndmg Permitter to
expend, in any fiscal year, any s Cess: of the appropriatlon made by Congress for that fiscal year in
furtherance of the subject matte ermit, or to involve Permittér in-any contract or other obizgatron for the
future expendlture of money in .

31} COMPLIANCE WITH EQUAL OPPORTU'

a) Permittee agrees that in undertakmg a
Laws refating to non-discrimination.

constitutes the entlre agreement betw, ter and Permsttee with respect to the sub;ect matter of thlS Permit
and supersedes all prior offers, negotiations, oral and written. ‘This Permit may not be amended or modified in
any respect whatsoever except by an instrument in writing signed by Permstter,_and Permitiee,

33} NO PAYMENTS BY PERMITTER

a} Under no circumstances or conditipns whether now existing or hereafter'a?:ising, and whether or not beyond the
present contemplation of the Parties, shall Permitter be‘expected or requlred to make any payment of any kind
whatsoever with respect to the Premises or be under any obligation or fiability except as expressly set forth in this
Permit TR, e

34) NO THIRD PARTY BENEFICIARIES
a) Except as expressly set forth in this Permit, this Permit __Shal‘l not be deemed to confer upon any person or entity,
other than the parties to this Permit as expressly set forth in this Permit, any third party beneficiary status, any
right to enforce any Provision of this Permit, or any other right or interest.

35) NO PREFERENTIAL RENEWAL AND RELOCATION ASSISTANCE

a) Permittee hereby agrees that Permittee is not a concessioner and that the provisions of taw regarding National
Park Service concessionaires do not apply to Permittee. No rights shall be acquired by virtue of this Permit
entitling Permittee to claim benefits under the Uniform Relocation Assistance and Real Property Acquisition
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Policies Act of 1970, Public Law 91-648.
38) SEVERABILITY
a) Incase any one or more of the provisions of this Permit shall for any reason be held to be invalid, illegal or
unenforceable in any respect, such invalidity, illegality or unenforceability shall not affect any other provision of
this Permit, and this Permit shall be construed as if such invalid, illegal or unenforceabile provisions had not been
contained in this Permit,
37) EXHIBITS

a) Each of the exhibits referenced in this Permit is attached hereto and incorporated herein.

38) TIME OF THE ESSENCE -

a) Time is hereby. expressiy cfeclared to be of the essence of this Permit and of each and every Provzsnon of this
Permit. G :

39) HEADINGS

a) Article, Section and Subsection headings in thi
part of this Permlt or in any way i:mltmg or amp

Permit are for convemence only and are not to be construed as a
ying the Prowseons of thls Permlt

40) PERMIT CONSTRUED AS A WHOLE

ases be construed as a whole according fo its fair meaning
and not strictly for or against either.Permitter or iftee. The-Parties acknowledge that each party and its
counsel have reviewed this Permit and partnmp its drafting'and therefore that the rule of construction that
any ambiguities are to be resolved agamst the. drafting party shall not be employed or appited in the interpretation
of this Permit. . . . _

a) The language in all parts of this Permxt shall

41) MEANING OF TERMS

a) Whenever the context'so requzres the neuter gender shaH snciude the mascu!me and the feminine, and the
singular shall include the plural and vice versa T o

42) FEDERAL LAW

a) The laws of the United States shall govern the \i.éli'c__i“ity,ponstruction and eff *'_'t;ﬁ'of this Permit.
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EXHIBIT A

Map — Drake’s Estere Aquaculture & CDFG Leases: NPS Resources and SUP Area
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EXHIBITB

Map — Drake's Estero Oysters — SUP & ROP
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EXHIBITC

Drakes Estero Aquaculture and Harbor Seal Protection Protocol
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Drakes Estero Aquaculture and
Harbor Seal Protection Protocol

The following items are mutually agreed to for protection of harbor seals in and adjacent
to the Harbor Seal Protection Areas identified in the Map, attached hereto and
incorporated herein by reference (“Protocol Map™):

1. During the breeding season, March 1 through June 30, the “Main Channel” and
“Lateral Channel” of Drakes Estero will be closed to boat traffic. During the
remainder of the year, the Lateral Channel and Main Channel are open to boat
traffic outside of the protection zone.

2. During the breeding season, Permittee boats may use the “West Channel” at low
speed while maintaining a distance of at least 100 yards from hauled out seals.

3. Throughout the year, all of Permittee’s boats, personnel, and any structures and
materials owned or used by Permittee shall be prohibited from the harbor seal
protection areas identified on the Protocol Map. In addition, all of the Permittee’s
boats and personnel shall be prohibited from coming within 100 yards of hauled
out harbor seals.



EXHIBIT D

Map - Drakes Bay Oyster Company Well Area
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EXHIBITE

Map - Drakes Bay Oyster Company Sewage Area
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