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Th 11.1 & 11.2
ADDENDUM

February 5, 2013
TO:

Coastal Commissioners and Interested Parties

FROM:

Lisa Haage, Chief of Enforcement

SUBJECT:

ADDENDUM TO ITEM NOS. 11.1 & 11.2 –CEASE AND DESIST ORDER
CCC-13-CD-01 AND RESTORATION ORDER CCC-13-RO-01
(DRAKES BAY OYSTER COMPANY)
FOR THE COMMISSION MEETING OF February 7, 2013

This addendum is designed to achieve the following objectives. First, it updates the record by
supplementing it with several documents that Commission staff received after the staff report
was issued, as well as two documents that pre-dated the staff report but were inadvertently
omitted. Second, it provides some minor corrections to the proposed orders and the staff report.
Finally, it provides responses to some of the issues raised in the recent correspondence, which
responses Commission staff proposes the Commission incorporate into its findings.
I.

Documents Received:

Documents included in this addendum are: two letters commenting on the Cease and Desist and
Restoration Orders (items 1 and 2 below); a letter dated January 23, 2013, to be included as
Exhibit 30 to the Staff Report (item 3 below); a stipulation filed on December 17, 2012 in the
matter of Drakes Bay Oyster Company et al. v Kenneth Salazar et al., to be included as Exhibit
31 to the Staff Report (item 4 below); the February 4, 2012 Order by United States District Court
Judge Yvonne Gonzales Rogers denying the motion of Drakes Bay Oyster Company (“DBOC”)
for a preliminary injunction (item 5 below); and letters supporting Commission issuance of the
proposed Orders (items 6a-6g below). In addition, on February 5, 2013, Commission staff
received several hundred pages of declarations from DBOC’s counsel that he asked be included
in the administrative record for this matter. Those items were received too late and were too
voluminous to include with this addendum, but they have been scanned and are available on the
Commission’s web-site at the following
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address: http://documents.coastal.ca.gov/reports/2013/2/Th11.1-s-2-2013.pdf. The documents
listed above are more precisely characterized as:
1. Letter from Cicely Muldoon, Superintendent Point Reyes National Seashore, dated
February 4, 2013 commenting on the proposed Orders.
2. Letter from Gordon Bennett, President, Save Our Seashore, dated January 30, 2013
commenting on the proposed Orders.
3. Letter from Zachary Walton on behalf of Drakes Bay Oyster Company, dated January 23,
2013, which shall be attached as Exhibit 30 to the Staff Report.
4. Stipulation Re: Briefing Schedule and Order in the matter of Drakes Bay Oyster
Company et al. v Kenneth Salazar et al., N.D. Cal. Case No. 4:12-cv-06134-YGR,
(“DBOC v. Salazar”), filed December 17, 2012, which shall be attached as Exhibit 31 to
the Staff Report.
5. United States District Court Judge Yvonne Gonzalez Rogers’ Order Denying Plaintiffs’
Motion for Preliminary Injunction in the matter of DBOC v. Salazar, filed February 4,
2013.
6. Letters supporting Commission issuance of the proposed Orders from:
a. Letter from Bridger Mitchell, dated February 1, 2013.
b. Correspondence from Victoria Hanson, dated February 2, 2013.
c. Correspondence from Amy Meyer, dated February 3, 2013.
d. Letter from Melissa Samet, Senior Water Resources Counsel, National Wildlife
Federation, dated February 4, 2013.
e. Letter from Adam Keats, Senior Counsel, Center for Biological Diversity, dated
February 4, 2013.
f. Letter from Gordon Bennett, President, Save Our Seashore, dated February 4,
2013.
g. Letter from Ann Notthoff, California Advocacy Director, National Resources
Defense Council, dated February 5, 2013.
7. Declarations in Support of Motion for Preliminary Injunction in the matter of DBOC v.
Salazar, filed December 21, 2012, and January 16, 2013.
II.

Errata:

A. Changes to proposed Cease and Desist Order CCC-13-CD-01 AND proposed
Restoration Order CCC-13-RO-01:
Commission staff hereby revises its proposed Cease and Desist Order and Restoration Order.
Language to be added is shown in italic and underlined, as shown below, and deletions are
shown in strikeout:
1. Section 4.2, Sentence 1 should read as follows:
The property that is the subject of these Orders is described as follows:
Approximately 1.5 4.6 acres of dry land along the banks of Drake’s Estero
(designated by the Marin County Assessor’s Office as part of Assessor’s Parcel
Number 109-13-017) and approximately 1060 acres of submerged areas
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within Drake’s Estero, all of which is located within the Point Reyes
National Seashore and is referred to as Drakes Bay Oyster Company.
2. Section 5.3(A)(1) should read as follows:
the spatial extent within which 1 Debris will be collected from the Estero,

B. Changes to staff report / Recommendations and Findings for Cease and Desist
Order CCC-13-CD-01 AND Restoration Order CCC-13-RO-01:
Commission staff hereby revises its January 25, 2013 staff report and, thereby, its recommended
findings in support of the Cease and Desist Order & Restoration Order. Language to be added is
shown in italic and underlined, as shown below, and deletions are shown in strikeout:
1. Page 24, paragraph 2, sentence 2 should read as follows:
“Aerial photographs of the estero demonstrate the effects of propeller cuts from
outboard motors used to facilitate placement and retrieval of oysters through the
eelgrass canopy surrounding oyster racks and bottom bags. (Exhibit #XX 5).
2. Page 44, top paragraph, numbered as defense 34 should end as follows:
(hereinafter, “Jan. 23, 2013 letter”), attached hereto as Exhibit 30.)

III.

Responses to Comments Received
A. Responses to comments made by Cicely Muldoon on behalf of the National
Park Service (NPS) in correspondence dated February 4, 2013:

1. Comment: NPS suggests that Section 5.1(A) of the proposed Orders may not be
consistent with the Limited Authorization issued by National Park Service on November
29, 2012.
a. Commission staff response: Section 5.1(A) of the proposed Orders is specifically
stated as a prohibition rather than an authorization so as to avoid implicit
authorization of any planting activity. Section 5.1(A) states that the number of
clams and oysters planted in any year “shall not exceed the number planted in
2007.” Therefore, if the National Park Service prevents DBOC from planting any
shellfish at all, DBOC can comply with both the National Park Service directive
and the proposed Orders by not planting any shellfish, thereby not exceeding the
number planted in 2007 as the Orders require.
2. Comment: NPS seeks to clarify that the five residential structures on the subject property
would not be subject to removal under the proposed Orders.

Addendum for February 7, 2013
Page - 4 -

a. Commission staff response: In an attempt to avoid issues of inconsistency
between the Orders and directives by the National Park Service, Section 7 of the
proposed Orders provides that DBOC’s obligations to remove and restore are
contingent upon NPS authorization. If no such authorization is obtained for all or
part of the actions addressed in the orders, those sections of the orders would not
be operative. Therefore, should NPS not desire for the residential structures to be
removed pursuant to the Orders, they only need deny Drakes authorization to do
so and the provisions of the Orders relating to removal and restoration of those
areas are nullified by design.
In addition, we note that NPS requests that we coordinate with them. Staff has
endeavored to do so up to now and would plan to continue to coordinate with them, as the
land owner, as well as to assist Drakes in complying with the proposed Orders in
conjunction with whatever federal requirements apply to the site. Furthermore, Section
7.0 of the proposed Orders provides that should removal and restoration be triggered
pursuant to Section 6.0 of the proposed Orders, both development and implementation of
restoration plans are contingent upon National Park Service authorization to access the
areas subject to the removal and restoration.
Additionally, we note that the references to successors and assigns in sections 1.1, 4.1,
and 17.0 of the orders are intended to apply to successors to DBOC’s business operations,
not to any party who subsequently comes to hold a possessory interest in the real property
at issue. Both for that reason and due to principles of federalism and sovereign
immunity, the Commission’s orders in this case would not apply to the federal
government, should it retake the property.
Finally, if the federal government itself proposes activities on the subject property that
might affect the land or water uses or natural resources of the area, any Commission
review of such actions would be addressed via the federal consistency provisions of the
federal Coastal Zone Management Act and the Coastal Act.

B. Responses to comments made and questions raised by Gordon Bennett on
behalf of Save Our Seashore (SOS), in correspondence dated January 30,
2013.
1. Comment: SOS claims that Section 12 of the proposed Orders should include a
requirement for payment of stipulated penalties and a requirement for a performance
bond.
a. Commission staff response: Although used in permit actions, we have not
typically included requirements for performance bonds in enforcement actions.
We have been dealing with DBOC in a number of different contexts, and trying to
work with them to get them into compliance with all aspects of the Coastal Act,
including resolution of prior violations. For a significant amount of time, we
were working with them to get them to apply for a CDP, and when it became
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evident that that wasn’t happening in a timely fashion, we began to work on an
consent enforcement order which would provide protections of coastal resources
quickly, and which would have also addressed the issue of outstanding stipulated
penalties for violations of the prior order. Only on January 24 did we find out that
this matter wasn’t going to settle, and so the issue of stipulated penalties now
remains outstanding and will need to be resolved through another mechanism.

2. Comment: SOS alleges that there have been changes in the method of “floating
cultivation” and asks whether this change isn’t new development and a violation also.
a. Commission staff response: While the use of ‘floating’ bottom bags is a new
cultivation method that has not received Coastal Act authorization, this violation
is captured by the definition of Unpermitted Development in Section 4.3(A) of the
proposed Orders, which defines unpermitted development to include,
“Commencement of, or any substantial changes to, the operation of offshore
aquaculture facilities, including significant changes in operation methods, volume
species, or location.” The use of floating culture is therefore enumerated as a
violation and addressed by the proposed Orders.
3. Comment: SOS alleges that the Orders ‘independently authorize’ Manila clam
cultivation in the Estero.
a. Commission staff response: The proposed Orders contain prohibitory provisions
relating to the cultivation of Manila clams but in no way authorize their
cultivation anywhere in the estero. Moreover, Section 5.5 of the proposed Orders
requires that DBOC develop and effectuate a removal plan to remove all nontriploidy clams from the Subject Property. Section 5.5(A) provides that any
Manila clams that are subsequently seeded must be triploid, and must be
cultivated in compliance with the terms of the State water bottom leases, but it
does not authorize any such seeding. Therefore, pursuant to the proposed Orders,
absent a valid lease from the California Fish and Game Commission, new Manila
clams cannot be seeded.
4. Comment: SOS alleges that there is a ‘feral’ population of Manila clams in the estero
and requests that the Orders require the eradication thereof.
a. Commission staff response: Commission staff has seen no evidence of such a
naturalized population of Manila clams in the estero which would necessitate
estero-wide eradication. Nothing in these proposed orders would preclude future
actions being taken by any party to address additional Coastal Act concerns.
5. Comment: SOS requests amendment in the 5.3(a)(1) of the order language to require that
DBOC remove debris from areas beyond the estero.
Commission staff response: . As the vast majority of debris remains within the
estero, Commission staff determined that requiring expeditious debris removal
from within this sensitive area would both yield the greatest ecological benefit
and allow staff to assess the success of the removal in the near term. Staff notes
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that the Interim Operating Conditions of these proposed orders are just that, and
cover the interim use period and contemplate further measures being included
either in a removal and restoration plan if the facility should close, or in a Coastal
Development Permit if the facility were to remain in operation.
6. Comment: SOS requests that the capping of production levels be undertaken in a manner
distinct from that employed by the Orders and suggests that additional monitoring
requirements are necessary.
a. Commission staff response: The proposed Orders would cap production levels by
limiting seeding in the estero to not more than was done in 2007, while SOS
proposes that production be limited to the number of bags and racks employed by
DBOC in 2007. While the amount of equipment used in cultivation is
undoubtedly relevant to potential resource impacts, as figures relating to bags and
strings employed are not available for 2007, there would be no metric by which to
measure current production to ensure no net change. Furthermore, even assuming
that baseline data was available for equipment-type, there would be a fundamental
lack of fungibility of this data as not all strings and bags are equal; they can yield
differing number of cultivars and have differing resource impacts depending upon
how they are employed – bags for example can be installed floating, staked, loose,
etc. Requiring that the number of seed planted not exceed 2007 levels provides an
easily enforceable rubric by which to measure compliance, as these numbers are
subject to annual reporting requirements by the Department of Fish and Wildlife.
7. Comment: SOS also requests that the Orders grant the Executive Director the ability to
extend the exclusion area around seals from 100 meters outward in increments of 100
meters upon a showing of documented flushing incidences.
Commission staff response: The proposed Orders allow the Executive Director to
extend the exclusion area around seals from 100 meters to not more than 200
meters during the Interim Use Period if it is determined that operations are
causing flushing or disruption of behavioral patterns. This restriction, in
conjunction with the year-round and seasonal closures also enumerated in Section
5.2 of the proposed Orders, was determined by staff to be, for the pendency of the
interim use period, an appropriate balance between resource protection and any
interim continued operations in the estero.
Additionally, these interim measures are intended to be short-term place holders
to govern operations: if the facility remains in operation, the appropriate time to
engage in comprehensive resource impact review is during the permit process; at
which point it is likely that wholly different measures, such as confining
operations to certain locations within the estero, will be deemed appropriate and
necessary for harbor seal protection, based on a full analysis of a permit
application for operations.
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8. Comment: SOS states that Orders should require DBOC to mark its boats to assist in
enforceability of boat restrictions.
a. Commission staff response: With the exception of DBOC’s boats, no motorized
vessel transit is allowed in Drakes Estero; even kayaking is limited to times of the
year outside of the harbor seal pupping season. There is therefore a rebuttable
presumption that any boats operating in the estero pertain to the DBOC operation;
certainly they are the only boats legally present. However, as DBOC has sought to
claim in the past that a boat operating in the estero in violation of the 2007 Order
was not in fact part of its operations, it would be appropriate to require a
permanent marking of DBOC’s vessels. This demarcation would be required to be
part of the Vessel Transit Plan submitted pursuant to Section 5.7 of the proposed
Orders so as to allow staff to monitor compliance therewith.

C. Response to submittals made by Zachary Walton on behalf of Drakes Bay
Oyster Company on February 5, 2013.
Timing: Two days before this hearing, Commission staff received a letter from DBOC’s
counsel with several hundred pages of declarations that had been prepared for a completely
different proceeding, 1 The letter requested that the declarations be included in the administrative
record for these proceedings. For the reasons stated below, these materials are not properly part
of the administrative record in this case.
The first round of declarations had been executed on December 20, 2012, and filed with
the federal district court for the Northern District of California on December 21. It wasn’t until
more than six weeks later, and more than a month after the deadline that the Executive Director
had ultimately set for submittal of a statement of defense, 2 that DBOC’s counsel sent these
documents to the Commission, to arrive only two days before the hearing.
The Commission’s regulations allow the Executive Director to extend the deadline for
submittal of a Statement of Defense, as he did in this case (see footnote 2), but they also state
that such extensions “shall be valid only for such additional time as the executive director
allows.” 14 C.C.R. § 13181(b). The first set of declarations were sent more than a month after
the deadline.
Although the second set of declarations was not generated until after the deadline for a
statement of defense had expired, 3 even those were signed on January 14-16, three weeks before
DBOC’s counsel decided to send them to the Commission for today’s hearing.

1

The declarations were generated for federal litigation related to the U.S. Department of Interior’s decision not to
extend a lease. Moreover, they were submitted in conjunction with a motion for a preliminary injunction, where the
relevant legal and policy issues relate to four factors that do not align with the criteria for this Commission’s
issuance of a cease and desist or restoration order.
2
The Executive Director had initially set this deadline for November 13, 2012, but extended it multiple times in
furtherance of efforts to come to a settlement, eventually giving DBOC until the end of the year.
3
This set of declarations was generated in support of DBOC’s reply brief in the federal litigation over the
preliminary injunction motion.
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Relevance: Much if not most of these materials attached to counsel’s letter were not
relevant to these proceedings, yet the letter failed to identify in any way which documents or
portions thereof they were asserting were relevant to these proceedings. Nor did they highlight
which issues in the several hundred pages of documents attached to counsel’s letter they wished
the Commission to review and consider.
The cover letter for the submittal of the declarations states that they provide evidence of
four things: (1) that DBOC’s operations “do not harm the estero; (2) the level of effort necessary
to remove oyster racks from the estero; (3) environmental impacts that will result from removing
oysters and clams from the estero; and (4) environmental impacts to eelgrass that will result from
removing the racks.” These factors have varying, but generally minimal, relevance to the instant
proceeding. The issues before this Commission are: (1) whether development has occurred
without the necessary Coastal Act authorization, (2) whether that development is inconsistent
with the policies in Chapter 3 of the Coastal Act, and (3) whether the development is causing
continuing resource damages. The policy, legal and legislative history issues surrounding the
lease extension are wholly irrelevant to this proceeding, as is, for example, the “level of effort
necessary to remove oyster racks from the estero.” As for the last two points in DBOC’s
counsel’s letter, the orders do not require the removal of the oysters from the estero unless it is
independently required by the landowner, or as a result of a later permitting decision, and the
potential for harm to the eelgrass (or any other environmental harm) from the removal of the
racks is precisely the reason that the orders require the submittal of a removal and restoration
plan, for the Executive Director’s review – to ensure that any removal occurs in the least
environmentally damaging manner possible.
Logistics: In addition, given that Commission staff received these several hundreds of
pages of materials on Tuesday, when Commissioners and Commission staff were already on
their way to Redondo Beach for the meeting, it was not possible to make copies of all of the
materials for each of the Commissioners. Instead, as indicated above, Commission staff had the
materials scanned and placed on the Commission’s web-site. Commission staff then noted the
availability of the materials in an addendum to the Commission staff report.
Conclusion: In sum given the lateness and volume of the material submitted, and the
form of the submittal (providing materials from another proceeding without any specification of
where in the hundreds of pages the Commission would find information relevant to this
proceeding), a full review was impossible, as was normal distribution to Commissioners.
Although not part of the record, as a courtesy, Staff did scan the materials and made them
available on the Commission website with the other materials for this matter.
In sum, the materials submitted by DBOC’s counsel were neither timely nor relevant, and
they were far too voluminous to distribute normally or to address, given the late date on which
they were received. Therefore, they are not part of the record.

February 5, 2013
Dr. Charles Lester, Executive Director
Lisa Haage, Chief of Enforcement
California Coastal Commission
Via email: clester@coastal.ca.gov, lhaage@coastal.ca.gov

Re: Support for issuance of Cease and Desist Orders (CCC-13-CD-01 and CCC-13-RO-01)
against Drakes Bay Oyster Company

Dear Dr. Lester and Ms. Haage:
We are writing on behalf of the Sierra Club, Environmental Action Committee of West Marin, and
National Parks Conservation Association to express support for the California Coastal Commission’s
(CCC) staff report and recommendation that a Cease and Desist Order (CCC-13-CD-01 and CCC-13-RO01) be issued against the Drakes Bay Oyster Company (DBOC). The DBOC operates in Drakes Estero, a
congressionally-designated national park wilderness in Point Reyes National Seashore.
As documented by CCC staff in numerous letters to DBOC since the 2007 Cease and Desist Consent
Order, the DBOC has had a dismal compliance record with the Coastal Act and other resource protection
measures. These violations of the Coastal Act add to the significant negative impacts that a legally
compliant oyster operation would have on the Drakes Estero marine wilderness area and its wildlife. We
are not aware of any other oyster company operating in California that has failed, year after year, to
comply with standard Coastal Act guidelines.
Moreover, the DBOC has failed to pay stipulated penalties for its violations of CCC regulations, and
instead has continued to conduct operations in a manner that unveils new violations each year, including
marine debris plastics pollution, harbor seal protection violations, and illegal development. This operation
has negatively impacted the natural1 and cultural resources2 of Drakes Estero as well as diminished the
visitor experience in this national park. The DBOC has forced the CCC to expend significant staff
resources in efforts to simply to bring it in to compliance with the 2007 Order that DBOC signed and
therefore agreed to abide by. To date, the DBOC does not even have a Coastal Development Permit on
file.
The proposed Cease and Desist Orders outline concern over ongoing impacts to the ecology of Drakes
Estero from DBOC, including impacts to eelgrass from motorboat propeller cuts, the spread of the

1

See CCC enforcement letters from 2007-2012
November 22, 2012 and May 21, 2007 letters from the Federated Indians of Graton Rancheria/Coast Miwok to
Secretary Salazar and National Park Service, respectively, express support for the protection of their cultural
resources. The FIGR states “We believe that the activities related to current oyster farming in Drakes Estero are
harming the FIGR/Coast Miwok traditional cultural landscape.” and “We hope you will continue your efforts to
return this area to its wilderness status.”
2

aggressive and highly invasive Didemnum vexillum, the spread of other invasive species including Manila
clams, and the general nature of ongoing mariculture operations without required Commission review.
The record before the CCC outlines in detail the numerous attempts by CCC staff to help DBOC achieve
compliance. These actions by CCC staff include numerous letters, phone calls, and in-person meetings.
The record also demonstrates that the CCC staff allowed DBOC to respond several times to allegations of
Coastal Act violations and in the end, CCC staff rejected DBOC’s offered explanations as “without
factual support.” The fact that this proposed Cease and Desist Order is unilateral rather than by consent
further demonstrates how DBOC has not worked collaboratively with the CCC staff, despite their
significant, resource-consuming efforts.
The Secretary of the Interior decided in November 2012 to let the DBOC lease expire on its own terms,
and to designate the estero as the first marine wilderness in the continental United States3. This decision
concerning precedent-setting public lands policy generated significant political support from Federal
Officials from California and committees that have jurisdiction on matters of national park policy4.
Related, the Federal Court has issued a ruling, dated February 4, 2013, that rejects the DBOC request for
a Preliminary Injunction and preserves the February 28, 2013 deadline by which DBOC must remove its
off-shore materials, such as their shellfish. Now is the time for the CCC to take all possible and necessary
steps to collect penalties and fines for ongoing unlawful behavior, including directing Commission staff
to send a demand letter to DBOC for payment of the $61,250 fine imposed in December 2009 for
violations of harbor seal protection areas.

For these reasons, and to protect the jurisdiction of the CCC, we urge the adoption of the
proposed Cease and Desist Orders.
Sincerely

Neal Desai
Pacific Region Associate Director
National Parks
Conservation Association

3

Amanda Wallner
Amy Trainer
California Organizer
Executive Director
Sierra Club California Environmental Action Committee of
West Marin

http://articles.latimes.com/2012/nov/29/local/la-me-1130-oysters-wilderness-20121130

4

http://www.wyden.senate.gov/news/press-releases/bingaman-wyden-udall-and-markey-applaud-interiordepartments-drakes-estero-decision
http://www.boxer.senate.gov/en/press/releases/112912.cfm
http://eacmarin.org/wp-content/uploads/2012/12/Secy-Salazar-Pt-Reyes-decision-support-packet-11.30.12.pdf
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STAFF REPORT: Recommendations and Findings for Cease and Desist and
Restoration Orders
Cease and Desist Order No.:

CCC-13-CD-01

Restoration Order No.:

CCC-13-RO-01

Related Violation File:

V-7-03-04 & V-7-07-001

Location:

Within Point Reyes National Seashore, with onshore
facilities located at 17171 Sir Francis Drake Boulevard in
Inverness, Marin County (APN 109-13-017), and offshore
facilities located in Drake’s Estero.

Property Owner:

United States National Park Service

Property Occupant 1:

Drakes Bay Oyster Company

Violation Description:

Unpermitted development including but not limited to: the
operation of offshore aquaculture facilities; the processing
and sale of the product of the aquaculture operations and
related operations; construction, installation, and alteration
of structures; land alterations; and violations of Consent
Cease and Desist Order No. CCC-07-CD-11 (Drakes Bay
Oyster Company), including performing additional
unpermitted development, conducting boat traffic in the
lateral sand bar channel near the mouth of Drake’s Estero
during a seasonal restriction established for harbor seal

1

Since 2005, Drakes Bay Oyster Company has occupied the Subject Property and operated a commercial facility
thereon pursuant to a complicated set of authorizations discussed in more detail within.
1

CCC-13-CD-01 & CCC-13-RO-01 (Drakes Bay Oyster Company)

pupping sites, and discharging of marine debris in the form
of abandoned, discarded, or fugitive aquaculture materials.
Persons Subject to these Orders:

Drakes Bay Oyster Company and related entities.

Substantive File Documents:

1. Public documents in the Cease and Desist and
Restoration Order files No. CCC-13-CD-01 and CCC13-RO-01
2. Appendix A and Exhibits 1 through 28 of this staff
report

CEQA Status:

Exempt (CEQA Guidelines (CG) §§ 15060(c)(3)) and
Categorically Exempt (CG §§ 15061(b)(2), 15307, 15308,
and 15321)

SUMMARY OF STAFF RECOMMENDATION
A)

OVERVIEW

This action pertains to development associated with, including operation of, Drakes Bay Oyster
Company (‘DBOC’). DBOC operates a mariculture facility on approximately 1060 acres in and
adjacent to Drakes Estero (the ‘Property’), within Point Reyes National Seashore (Exhibit #1). 2
Staff recommends that the Commission approve Cease and Desist Order No. CCC-13-CD-01
and Restoration Order No. CCC-13-RO-01 (collectively, the ‘Orders’) to address development
undertaken or maintained by DBOC in violation of the Coastal Act, some of which is also a
violation of orders previously issued for the facility 3, as discussed further herein, by requiring a
number of measures, including specifying operating conditions to protect coastal resources and
addressing Coastal Act permitting requirements. The proposed Orders are included as Appendix
A of this staff report.
The development at issue in this matter (hereinafter referred to as the ‘Unpermitted
Development’) includes, but may not be limited to: the operation of offshore aquaculture
facilities; the processing and sale of the product of aquaculture operations and other related
operations; construction, installation, and alteration of structures; landform alteration; and
2

The onshore portion of the property subject to the proposed Orders is identified as Marin County Assessor’s Parcel
Number 109-13-017.

3

Section 2.0 of this Commission’s Consent Cease and Desist Order No. CCC-07-CD-04, agreed to by Drakes Bay
Oyster Co. provided an agreement to “cease and desist from performing any new development...on the property...
and from expanding or altering the current development” prior to obtaining a Coastal Development Permit, and none
has been obtained.
2

CCC-13-CD-01 & CCC-13-RO-01 (Drakes Bay Oyster Company)

additional unpermitted development undertaken inconsistent with Consent Cease and Desist
Order No. CCC-07-CD-11, including installation of unpermitted development, the presence of
boat traffic in the lateral sand bar channel near the mouth of Drake’s Estero during a seasonal
restriction established for harbor seal pupping sites; and discharge of marine debris in the form
of abandoned, discarded, or fugitive aquaculture materials.
The entity subject to the proposed Orders is the property occupant 4, DBOC, which occupies the
property and conducts the mariculture operation thereon. Upon purchase of the facility from
Johnson Oyster Company in December 2004, DBOC received the remainder of a Reservation of
Use and Occupancy with the National Park Service (‘NPS’) for use of 1.5 acres of onshore land
through November of 2012, and two state water bottom leases with the California Department of
Fish and Game Commission to cultivate oysters on approximately 1060 acres of submerged land
in Drake’s Estero. The state water bottom leases were subsequently renewed for a period of 25
years in 2004, however the Renewal of Leases explicitly stipulated that the water bottom leases
would expire if NPS authorization to occupy the land terminated.
As described more completely below in Section V(B), unpermitted development on the subject
property was first addressed by the Commission in 2003 with the issuance of Cease and Desist
Order No. CCC-03-CD-12 (‘2003 Order’) to Johnson Oyster Company (‘JOC’), for numerous
Coastal Act violations pertaining to unpermitted development and operation of the onshore
aquaculture facilities. This order required removal of specified unpermitted development from
the property and submittal of a coastal development permit (‘CDP’) application for after-the-fact
authorization of limited items of unpermitted development. 5
When DBOC purchased the facility in 2004, the facility’s operations still lacked any
authorization at all under the Coastal Act. By letter dated April 10, 2003, DBOC had expressly
assumed the compliance obligations of the 2003 Order (which it did again in the 2007 Consent
Order referenced in footnote 2). When DBOC purchased the facilities in 2004, several
compliance obligations remained pursuant to the 2003 Order, and DBOC subsequently took
steps to address a number of those pending commitments. Notwithstanding this and the
outstanding order, however, all unpermitted development subject to the 2003 Order was not
removed, and in fact, DBOC performed new unpermitted development activity on the Property,
including installation of additional facilities and structures, grading, paving, and placement of
oyster cultivation apparatus within Drake’s Estero, all without permits. In 2007, the Commission
issued Consent Cease and Desist Order No. CCC-07-CD-11 (‘2007 Consent Order’) to address

4

Legal status of DBOC’s right to continue to lease and occupy the Property is subject to ongoing litigation and is
discussed more thoroughly in Section V.C.2 of this Staff Report.

5

The 2003 Order and associated staff report can be accessed online at http://www.coastal.ca.gov/legal/Th16a-122003.pdf. Provision 1.0 (c) of the 2003 Order states in part:
The development that must be addressed in the removal and restoration plan consists of several
commercial buildings, modifications to buildings that pre-date the Coastal Act, three storage/refrigeration
containers, an above-ground diesel tank with a concrete containment structure, and a mobile home and
submerged oyster cultivation equipment and materials in the estuary.
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the aforementioned unpermitted development and provide a short-term means to protect coastal
resources while DBOC sought a permit to authorize the facility under the Coastal Act. 6
Although the 2007 Consent Order was intended, in part, to prevent additional unpermitted
activity on the Property while a CDP was being sought, additional unpermitted development was
subsequently undertaken. In addition, DBOC has failed to submit a complete CDP application,
much less obtain a CDP, to address outstanding Coastal Act issues and the unpermitted status of
the facility. As a result, the entire facility continues to lack Coastal Act authorization. Finally,
DBOC violated multiple provisions of the 2007 Consent Order, through both its actions and its
failures to act.
Since the resource protection measures enumerated in the 2007 Consent Order were intended to
provide only short-term interim protection to coastal resources during the pendency of a CDP
application, the development addressed therein was not subject to the full level of analysis that
would otherwise have been required to develop measures to govern an entire operation for the
multiple years that have since elapsed. Moreover, additional issues have arisen since the 2007
Consent Orders, including new instances of unpermitted development and additional concerns
regarding potential operational impacts on coastal resources, which would have been addressed
by a CDP, had one been obtained. These concerns include invasive species; both the accidental
proliferation of invasive fouling tunicates, and the cultivation of reproductively viable invasive
Manila clams in Drake’s Estero. It has now thus become appropriate to take formal enforcement
action to ensure that operations in the estero are carried out in a manner consistent with Coastal
Act resource protection policies. 7
Furthermore, DBOC has variously asserted that certain definitions and requirements of the 2007
Consent Order are ambiguous; this has been the subject of numerous correspondences between
Commission staff and DBOC seeking to clarify any purported uncertainties, some of which are
included as exhibits hereto. Additionally, the Secretary of the Interior has declined to issue a new
lease to DBOC, and as the state water bottom leases were made expressly contingent upon
continued federal authorization to occupy the Property, the facility now exists without any
governing resource protection operational controls, which will be the case during the pendency
of current litigation filed over the lease renewal issues. Commission staff has worked sedulously
with DBOC over the past months in an effort to resolve these issues in the context of a consent
settlement, but was ultimately unable to obtain agreement regarding the various resourceprotection measures to be implemented in the context of both interim operations and potential
retirement of the facility.

6

The 2007 Order and associated staff report can be accessed online at
http://documents.coastal.ca.gov/reports/2007/12/W6-12-2007.pdf. Provision 2.0 of the 2007 Order states in part:
Respondent agrees to cease and desist from performing any new development…and from expanding or
altering the current development that exists on the property.

7

It is also advantageous to make absolutely certain now that there is complete understanding regarding the
protection of harbor seal pups and mothers, particularly in light of past apparent misunderstandings, given that the
pupping season for this year is about to commence.
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The proposed Orders are thus designed to serve multiple purposes, including: to 1) provide
interim operating conditions necessary to protect coastal resources; 2) address the new issues that
have arisen since the 2007 Consent Order; 3) to eliminate asserted ambiguities; 4) require
Coastal Act compliance, including obtaining a Coastal Development Permit if the facility
remains in operation and prohibiting further unpermitted development, and 5) to provide a means
to regulate the removal process in the event that DBOC does not receive relief from their extant
obligation to vacate the Property.

B)

DESCRIPTION OF PROPERTY

The property subject to the proposed Orders is located within and immediately adjacent to
Drake’s Estero, which encompasses approximately 2,500 acres of tide and submerged lands
within Point Reyes National Seashore (‘PRNS’), on the southern side of the Point Reyes
peninsula (Exhibit #2). Playing host to one of the largest harbor seal populations in California
and one of the most expansive eelgrass meadows in the state, the shallow tidal estuary that
makes up Drake’s Estero is widely recognized as an area of prodigious biological productivity
and significance. Harbor seals are year-round residents of Drake’s Estero and annually rear
between 300 and 500 pups in the Estero. Additionally, approximately 750 acres of eelgrass
flourish in the submerged lands of Drake’s Estero, providing critical habitat for a number of
different fish and wildlife species. One such species is the Black Brant, a marine goose that has
been included on the Audubon WatchList, is protected under the Migratory Bird Treaty Act, and
for which eelgrass is preferential forage.
Federal law recognizes and seeks to protect the ecological import of the estero; the eastern
portion, Estero de Limantour, was designated as ‘wilderness’ in 1999, and on December 4, 2012,
the National Park Service announced the conversion of the remainder of the Drake’s Estero to
designated wilderness status. 8 Although not directly relevant to the Commission’s standard of
review, these designations further indicate the ecological significance of this area. Pursuant to
federal law, there are strict limitations of use and development within designated wilderness
areas. 9 This wilderness designation additionally carries with it various protections pursuant to the
1976 Point Reyes Wilderness Act and the 1962 enabling legislation, including the prohibition of
commercial activities, roads, and motorized boats and vehicles within designated wilderness
areas. 10
Since the 1930s, some form of commercial oyster operations has been conducted on the land and
waters of Drake’s Estero. Through time, production amount, species, method, and spatial extent
of cultivation have varied. Currently, there are approximately 19 million oysters and 1.99 million
clams growing in Drake’s Estero as part of DBOC’s aquaculture operation. As described more
thoroughly below, DBOC’s extant operation on the Property includes the seeding, cultivation,
8

77 Fed.Reg. 233 (Dec. 4, 2012), pages 71826-71827.

9

16 U.S.C. § 1133(b).

10

16 U.S.C. §§ 1133(c) and 1133(d)(5).
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harvesting, processing, and vending of the clams and oysters. Development associated with
DBOC’s mariculture business includes approximately 95 wooden cultivation racks on the bottom
of the estero, plastic mesh bottom bags scattered across the mudflats and tidal sandbars within
the estero, sales facilities, residential trailers, commercial buildings, processing and storage
structures, picnic tables, and interpretive signage.
C)

SUMMARY OF VIOLATION AND PROPOSED RESOLUTION

As described more completely below in Section IV, at the request of the County of Marin, the
Commission addressed the unpermitted development on the land around the estero through the
issuance of the 2003 Order to JOC. As further explicated below, this 2003 Order was designed to
address concerns regarding Coastal Act resources by requiring that JOC: address unpermitted
development on the site that posed risk to water quality and biological productivity in the
estuary; remove unpermitted development on the Property that was inconsistent with Chapter 3
of the Coastal Act; and submit an application for a CDP for after-the-fact authorization of
specified development, including a mobile home, cultivation equipment within the estuary and a
horse paddock.
While JOC took various steps towards complying with the 2003 Order, unpermitted development
that was to have been addressed pursuant to the Order persisted when, in late 2004, DBOC
purchased JOC’s right to continue to occupy and carry out aquaculture on the Property. In
addition to this continued presence of unpermitted development, additional unpermitted activity
was subsequently undertaken in violation of both the 2003 Order 11 and the Coastal Act,
including installation of additional facilities and structures, grading, paving, and placement of
oyster cultivation apparatus within Drake’s Estero without permits. This failure to comply with
the 2003 Order and continuation of unpermitted development activities on the Property resulted
in additional Commission enforcement action, and culminated with the issuance of the 2007
Consent Order.
The 2007 Consent Order established protocols for vehicle traffic in Drake’s Estero; precluded
certain activities, including additional unpermitted development, including the placement of
additional structures in the estero; established harbor seal protection areas; precluded increasing
production without a Coastal Development Permit; and required that DBOC submit a CDP
application to bring its entire operations into compliance with the Coastal Act, including
obtaining Coastal Act authorization of any offshore aquaculture operations and onshore facilities
they wished to retain or develop. Through this Order, DBOC additionally agreed to comply with
the terms and conditions of the 2003 Order.
In the years since the 2007 Consent Order, DBOC has failed to fully comply with various
resource protection measures included in the 2007 Consent Order and has failed to submit a
complete CDP application to the Commission; therefore, the entire facility remains unpermitted.
Furthermore, there have been instances of additional unpermitted development on the Property.
11

The 2003 Order, incorporated by reference into the 2007 Consent Order, specifically prohibited unpermitted
development: “Cease and desist from maintaining unpermitted development at the site, and refrain from performing
future development at the site not specifically authorized by a coastal development permit ...” (Section 1.0(a))
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The on-site unpermitted development that is the subject of these Orders include: 1) continued
operation of offshore and onshore aquaculture facilities without Coastal Act authorization, and
the commencement or substantial change in ongoing operations; 2) the processing and sale of the
product of aquaculture operations and other operations; 3) construction/installation of structures;
4) construction and backfill of a 12” by 18” by 80’ long electrical trench, placement and removal
of clam cultivation bags within a harbor seal protection area and associated vessel use and
worker operations, replacement of six picnic tables and placement of six additional picnic tables,
and installation of a 8’ by 40’ refrigeration unit (Exhibits #3 & #4); 5) year-round operation of
boats in an area subject to seasonal boat-traffic prohibitions (Exhibit #5); and 6) discharge of
marine debris in the form of legacy, abandoned, discarded, or fugitive mariculture materials
(Exhibit #6). The physical Unpermitted Development at issue herein remains on the property at
present.
The proposed Cease and Desist and Restoration Orders will require DBOC to, among other
things: 1) cease and desist from conducting any further unpermitted development on the
Property; 2) remove specified items of Unpermitted Development; 3) limit their operations while
they seek Coastal Act authorization; 4) implement enumerated resource protection measures; 5)
apply for a coastal development permit to obtain permanent authorization for limited, specified
development and operations that may be consistent with the Coastal Act; and 5) if they are
required to vacate the premises under separate requirements, prepare and implement a plan to
manage that process consistent with the Coastal Act.
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MOTION AND RESOLUTION

Motion 1:
I move that the Commission issue Cease and Desist Order No. CCC-13-CD-01
pursuant to the staff recommendation.
Staff recommends a YES vote on the foregoing motion. Passage of this motion will result in the
issuance of the proposed Cease and Desist Order. The motion passes only by an affirmative vote
of a majority of Commissioners present.
Resolution to Issue Cease and Desist Order:
The Commission hereby issues proposed Cease and Desist Order No. CCC-13CD-01, as set forth below, and adopts the findings set forth below on grounds that
Drakes Bay Oyster Company has conducted and maintained development without
a coastal development permit, in violation of the Coastal Act, and that the
requirements of the Order are necessary to ensure compliance with the Coastal
Act.
Motion 2:
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I move that the Commission issue proposed Restoration Order No. CCC-13-RO01 pursuant to the staff recommendation.
Staff recommends a YES vote on the foregoing motion. Passage of this motion will
result in issuance of the proposed Restoration Order. The motion passes only by an
affirmative vote of a majority of Commissioners present.
Resolution to Issue Restoration Order:
The Commission hereby issues Restoration Order No. CCC-13-RO-01, as set
forth below, and adopts the findings set forth below on the grounds that 1)
development has occurred on the subject property without a coastal development
permit, 2) the development is inconsistent with the Coastal Act, and 3) the
development is causing continuing resource damage.

II.

JURISDICTION

Normally, the Commission retains its original permitting jurisdiction over those lands seaward of
the mean high tide line, and as Marin County has a certified Local Coastal Program, the County
would have CDP-issuing authority over upland development. However, a 1997 stipulated
judgment from Marin County District Court required that JOC obtain a coastal permit “from the
California Coastal Commission.” The County has interpreted this to mean that the Court
assigned the State full CDP jurisdiction over the entire site and, moreover, has requested that the
CCC take the lead on the enforcement for this facility. Finally, because the Commission retains
permit review authority over the entire site, it also has primary enforcement authority.

III.

COMMISSION’S AUTHORITY

The Commission can issue a Cease and Desist Order under Section 30810 of the Coastal Act in
cases where it finds that the activity that is the subject of the order has occurred either without a
required CDP or in violation of a previously granted CDP. The Commission can issue a
Restoration Order under section 30811 of the Coastal Act if it finds that development 1) has
occurred without a CDP, 2) is inconsistent with the Coastal Act, and 3) is causing continuing
resource damage. These criteria are all met in this case, as summarized briefly here, and
discussed in more detail in Section V, below.
The unpermitted activity that has occurred on the subject property clearly meets the definition of
“development” set forth in Section 30106 of the Coastal Act. Development is defined broadly
under the Coastal Act, and includes, among many other actions, “on land, in or under water, the
placement or erection of any solid material or structure; discharge or disposal of
any…solid…waste; grading…;…change in the intensity of use of water, or of access thereto;
construction, reconstruction, demolition, or alteration of the size of any structure….” All nonexempt development in the Coastal Zone requires a CDP. No exemption from the permit
requirement applies here.
The development was undertaken without a CDP and insofar as there has been development
without a CDP, it is also inconsistent with two previously issued cease and desist orders, both of
10
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which specifically prohibited additional development without Coastal Act authorization 12 . As
discussed below, the 2003 Order required removal of specified elements of unpermitted
development, cessation of any further unpermitted development, and that fugitive marine debris
released by the operation be addressed. The 2007 Order required that a CDP be sought for the
entire operation and that certain enumerated resource protection measures be implemented
during the pendency of the permit process. The release of aquaculture debris in the estero
continues to be a problem, despite both Orders containing provisions requiring that marine debris
be addressed. Additionally, various elements of unpermitted development to be removed by the
Orders persist on the subject property, and in fact additional unpermitted development has since
been installed, in violation of both the Orders and Section 30600 of the Coastal Act. Finally,
several of the resource protection measures required by the 2007 Order were never satisfactorily
undertaken.
Furthermore, some of the Unpermitted Development is: 1) inconsistent with the policies in
Chapter 3 of the Coastal Act, including Section 30231 (protection of biological productivity of
coastal waters), Section 30230 (protection of marine resources), and Sections 30210 and 30220
(protection of public access), which require protection of coastal resources within the Coastal
Zone; and 2) causing continuing resource damage, as discussed more fully in Section V below.
All of the Unpermitted Development subject to these Orders is within or adjacent to estuarine
habitat of Drake’s Estero, and lacks authorization under the Coastal Act as well as any review, as
required by the Coastal Act, which is designed to provide for an affirmative determination as to
whether or not the various types of development are or could be conditioned so as to be
consistent with the Coastal Act and the protections of coastal resources. Absent review and the
imposition of limitations and coastal resource-protection conditions, the unpermitted
development has the potential to alter and adversely impact the resources associated with this
sensitive habitat-type. Such impacts meet the definition of “damage” provided in Section
13190(b) of Title 14 of the California Code of Regulations (“14 CCR”), which defines “damage”
as “any degradation or other reduction in quality, abundance, or other quantitative or qualitative
characteristic of the resource as compared to the condition the resource was in before it was
disturbed by unpermitted development.” If the Unpermitted Development, including, but not
limited to, operation of on and offshore aquaculture facilities, boat traffic in the lateral channel,
discharge of marine debris, and placement of structures, is allowed to persist without being
subject to appropriate review and conditions, further adverse impacts are expected to result
(including the temporal continuation of the existing impacts) to resources protected under
Chapter 3 of the Coastal Act.
The Unpermitted Development and the impacts therefrom remain on the Property. The
continued presence of the Unpermitted Development, as described below, will exacerbate and/or
prolong the adverse impacts to the estuarine habitat and the water quality and biological
productivity of this area. The continued presence of the unpermitted development on the
Property is causing continuing resource damage, as defined in 14 CCR Section 13190. Thus, the
12

See Section 1.0(a) of the 2003 Order, cited above, and Section 2.0 of the 2007 Consent Order (“Respondent
agrees to cease and desist from performing any new development... and from expanding or altering the current
development that exists on the property...”).
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Commission has the authority to issue both a Cease and Desist and a Restoration Order in this
matter.

IV.

HEARING PROCEDURES

The procedures for a hearing on a Cease and Desist Order and Restoration Order are outlined in
14 CCR Section 13185 and 14 CCR Section 13195, respectively.
For a Cease and Desist Order and Restoration Order hearing, the Chair shall announce the matter
and request that all parties or their representatives present at the hearing identify themselves for
the record, indicate what matters are already part of the record, and announce the rules of the
proceeding, including time limits for presentations. The Chair shall also announce the right of
any speaker to propose to the Commission, before the close of the hearing, any question(s) for
any Commissioner, at his or her discretion, to ask of any other party. Staff shall then present the
report and recommendation to the Commission, after which the alleged violator(s) or their
representative(s) may present their position(s) with particular attention to those areas where an
actual controversy exists. The Chair may then recognize other interested persons, after which
time Staff typically responds to the testimony and to any new evidence introduced.
The Commission will receive, consider, and evaluate evidence in accordance with the same
standards it uses in its other quasi-judicial proceedings, as specified in 14 CCR Sections 13195
and 13186, incorporating by reference Section 13065. The Chair will close the public hearing
after the presentations are completed. The Commissioners may ask questions to any speaker at
any time during the hearing or deliberations, including, if any Commissioner so chooses, any
questions proposed by any speaker in the manner noted above. Finally, the Commission shall
determine, by a majority vote of those present and voting, whether to issue the Cease and Desist
Order and Restoration Order, either in the form recommended by the Executive Director, or as
amended by the Commission. Passage of the motion above, per the Staff recommendation or as
amended by the Commission, will result in issuance of the Cease and Desist Order and
Restoration Order

V.

A.

FINDINGS FOR CEASE AND DESIST ORDER NO. CCC13-RO-01 AND RESTORATION ORDER CCC-13-RO-01 13
DESCRIPTION OF PROPERTY

1) ‘SUBJECT PROPERTY’
The property at issue in this matter is located at 17171 Sir Francis Drake Blvd. in the town of
Inverness in Marin County, identified by the Marin County Assessor’s Office as Assessor’s
13

These findings also hereby incorporate by reference the introductory section of the January 25, 2013 staff report
(“Staff Report: Recommendations and Findings for Cease and Desist and Restoration Orders”) in which these
findings appear, which section is entitled “Summary of Staff Recommendation.”
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Parcel No. 109-13-017, and includes a large swath of the adjacent offshore submerged land
within Drake’s Estero (Exhibit # 1). As discussed further in Section V.C.I. below, the property
subject to the proposed Orders was, through various state and federal permits and agreements,
effectively leased to DBOC for the cultivation of oysters from 2005 until November 30, 2012.
This holding, which consisted of approximately 4.6 acres onshore and 1060 acres of submerged
lands, is located entirely within the Point Reyes National Seashore (Exhibit # 2). Extant
development within the onshore leasehold consists of commercial aquaculture production, and
retail facilities and appurtenant structures, residential structures, and visitor serving amenities. Of
the total offshore lease area, the actual scope of DBOC’s mariculture activities, including oyster
racks and clam bottom-bags, is largely confined to approximately 147 acres of submerged lands
within Drake’s Estero, though boat transit to and from cultivation areas utilizes a substantial
portion of the lease-area .
2) DRAKE’S ESTERO AND POINT REYES NATIONAL SEASHORE
Drake’s Estero is a shallow tidal estuary comprised of four inland branching bays, with a fifth
bay known as Estero de Limantour, to the east near where Drake’s Estero meets the Pacific
Ocean (Exhibit # 1). The only development within the estero, which spans nearly 2300 acres at
higher tides, is DBOC’s mariculture facilities and equipment. Receiving relatively little
freshwater influx, Drake’s Estero is considered a ‘coastal lagoon’; salinity levels within the
estero are similar to those found along the open coast. These geographic attributes of Drake’s
Estero, combined with its relatively undeveloped status, render the estero an area of ecological
significance for myriad wildlife species. The importance to fish of the estuarine habitats,
including eelgrass, within Drake’s Estero was recognized by the Pacific Fisheries Management
Council when it designated those habitats as “Essential Fish Habitat” and “Habitat Area of
Particular Concern” under the Magnuson-Stevens Fisher Conservation and Management Act. 14
Approximately 750 acres of submerged land within the estero is covered in eelgrass (Zostera
marina), a benthic flowering plant that provides important habitat for large numbers of species of
invertebrates and fish and that is often described as ‘nursery habitat’ because the important role it
plays in the juvenile life stages of many species. This eelgrass helps stabilize the mud and silt
substrate upon which it grows, plays an important role in nutrient cycling in the ecosystem, and
is the preferential forage of the black brant (Branta bernicla nigricans). The black brant is a
goose whose strong dependence on eelgrass as food, among other factors, has contributed to
vulnerability to starvation, resulting in a decline in Pacific populations. Eelgrass additionally
helps provide the foundation for the estero’s trophic structure which regularly supports thousands
of shorebirds and waterfowl, resulting in Drake’s Estero having been designated a site of
regional importance by the Western Hemisphere Shorebird Reserve Network.
Drake’s Estero is additionally of regional significance for marine mammals; the population of
harbor seals within the estero is one of the largest concentrations in California, and between 300
and 500 individuals are pupped there annually. Drake’s Estero supports about one third of the
breeding harbor seals in Point Reyes, which in total is utilized as breeding ground by twenty
percent of all harbor seals in California.
14

http://www.pcouncil.org/facts/habitat.pdf
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As the only national seashore on the Pacific coast of the continental United States, and as an area
replete with a unique biota, Point Reyes National Seashore yearly attracts approximately 2.5
million visitors. Popular activities for those visiting the 70,000 acre seashore include hiking, and
kayaking in the waters of Drake’s Estero. The estero is thus an integral element in both
California’s landscape of coastal biotic resources, and also in the public’s experience of a
singular portion of a national preserve.
3) OYSTER CULTIVATION IN DRAKE’S ESTERO
While aquaculture has been undertaken in Drake’s Estero since the 1930s, cultivation levels,
locations, techniques, and species-type have varied dramatically through the intervening years. In
March 16, 1972, a professional real estate appraiser submitted an appraisal of the value of the
Johnson Oyster Company as of 1972, which confirmed that at the time the aquaculture lease
from the State was for 1,013 acres, of which JOC only used approximately 50 acres, though
control of the larger area was apparently necessary to ensure food and proper environmental
conditions. According to data from the California Department of Fish and Wildlife Marine
Aquaculture Coordinator, in 2004, the year prior to DBOC’s purchase of the facility, there were
71,500 commercial oysters seeded in the estero. As of December 2012, DBOC’s extant
mariculture operation consisted of approximately 19 million oysters and 1.99 million clams.
DBOC also began cultivating Manila clams (Ruditapes philippinarum), a species of clam from
Japan that has been documented to successfully colonize coastal waters of Canada and the
United States when introduced, using bottom bags placed on the intertidal flats of the estero.
Bottom bags are plastic mesh bags that can either be tethered in place or scattered across the tidal
flats. DBOC’s oyster cultivation in Drake’s Estero is accomplished using both bottom bags on
intertidal flats and rack culture in subtidal eelgrass beds. There are currently a total of 95 wooden
racks in the estero, constituting approximately 250,000 board feet of lumber. These racks are
raised approximately 4 or 5 feet above the eelgrass beds in which they are placed, and typically
have six parallel 2x4 beams spaced 2 feet apart spanning their lengths. Metal cables hang on
each side of the 2x4 beams, and clumps of oysters are spaced along the length of the cable for
cultivation (Exhibit# 7).
B. DESCRIPTION OF COASTAL ACT VIOLATION
Though mariculture activities have been carried out within the estero for decades, as mentioned
above, the scope and nature of these activities has changed dramatically throughout the years
such that the existing facility and production is substantially distinct from the historic operations.
Specifically, based upon information and records provided by the Department of Fish and
Wildlife, DBOC’s planting levels are approximately 450 times higher than those of JOC in the
three years prior to its sale of the operation. The level of production maintained by DBOC since
it began operations is significantly above the historical maximum production level achieved in
the estero between1950 and the advent of the Coastal Act, and also above DBOC’s predecessor’s
levels since the inception of the Coastal Act (with the exception of a ten year period from 1985
to 1995, when production levels were higher than they are currently). Additionally, production
methods employed by DBOC differ substantially from those used by its predecessor; current
14
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DBOC operations rely largely on the use of loose bottom bags and bottom bags tethered together
with floats and anchors to form bag lines that can be placed on intertidal sandbars. Neither of
these operational methods were employed to the current extent by JOC. Further, DBOC has also
engaged in cultivation with the use of treated pipes as settling and grow medium in place of the
oyster shell stringers used exclusively by JOC. This is a new culture technique that has never
before been practiced in the estero. In addition, since 2007 DBOC has dedicated a significant
proportion of its growing area and effort to the cultivation of Manila clams, an invasive shellfish
species that Department of Fish and Wildlife records indicate was neither planted nor cultivated
in the estero by JOC or previous operators.
Consequently, the Unpermitted Development at issue in this matter therefore consists, in part, of
the entire extant offshore aquaculture operation and facilities. Additional Unpermitted
Development subject to the proposed Orders includes the construction, installation, and
alteration of structures and equipment both onshore and within the estero, landform alteration,
and the intensification and alteration of processing, sales, and associated aquaculture operations.
Furthermore, some of DBOC’s unpermitted development is additionally violative of the
Commission’s 2007 Order, including installation of additional unpermitted development,
discharge of marine debris in the form of abandoned, discarded or fugitive aquaculture materials,
and boat traffic in the lateral sand bar channel near the mouth of the estero during a seasonal
restriction established for harbor seal pupping sites.
C. BACKGROUND, HISTORY OF DEVELOPMENT AND REGULATORY ACTION
The following discussion is included herein for the limited purpose of providing background
information regarding the property ownership and lease history, and does not reflect Commission
stance regarding disputes and litigation thereon.
1) POINT REYES NATIONAL SEASHORE
On September 13, 1962, through the Seashore Authorization Act of 1962, 15 Congress authorized
the establishment of Point Reyes National Seashore, and subsequently began acquiring land to
effectuate its creation. In 1965, the State of California adopted AB 1024, 16 thereby conveying all
tide and submerged lands beneath the navigable waters within the boundaries of the Point Reyes
National Seashore to the United States, excepting and reserving to the people of the State the
right to fish in the waters. 17 Formal establishment of the national seashore was accomplished on
October 20, 1972, with publication of the required notice in the Federal Register. 18

15

16 U.S.C. §§ 459c through 459c-7 (2012).

16

AB 1024 (1965).

17

February 26, 2004 memo from DOI Field Solicitor to the Superintendent of PRNS states that this reserved right to
fish is only for “public” fishing, as distinct from aquaculture activities, thus clarifying that the reservation of rights
to the State did not extend to the aquaculture facility.
18

37 Fed. Reg. 23,366 (1972).
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Throughout that time, Johnson Oyster Company was operating on five acres of dry land adjacent
to the estero, which it owned, and on submerged land pursuant to a least from the California Fish
and Game Commission. In November of 1972, Johnson Oyster Company sold five acres of the
dry land adjacent to Drakes Estero to the National Park Service, subject to a Reservation of Use
and Occupancy (‘RUO’), allowing JOC to continue using the approximately 1.5 acres onshore
for specified purposes until November 30, 2012. This 40-year right to use and occupy the land,
including the processing facility, was specified in the RUO as being “for the purpose of
processing and selling wholesale and retail oysters, seafood and compl[e]mentary food items, the
interpretation of oyster cultivation to the visiting public, and residential purposes reasonably
incident thereto.”
The Wilderness Act of 1964 19 created a legal definition of wilderness in the United States and
provided protections attendant thereto. In 1976, Congress subsequently designated 25,370 acres
of land within PRNS as wilderness and 8,003 acres as potential wilderness. 20 This potential
wilderness designation was assigned to areas within which obstacles to the land being designated
as actual wilderness were to be removed over time to allow conversion into full wilderness
status. As the Wilderness Act explicitly prohibits commercial activities within wilderness areas,
the waters of Drakes Estero and the adjoining intertidal land were designated potential
wilderness in light of the presence of the aquaculture operation. 21
2) NON-COMMISSION REGULATORY INVOLVEMENT
The California Department of Fish and Wildlife (formerly Fish and Game) 22 has exercised lease
authority over shellfish aquaculture activities in the State. Since at least the 1950s, the State has
issued permits for aquaculture in the estero, with JOC assuming control of state-issued water
bottom leases in Drake’s Estero in 1958.
In 1972, JOC conveyed fee title to its property to the United States, reserving in the deed a 40year right to use and occupy 1.5 acres of land, including the processing facility, “for the purpose
of processing and selling wholesale and retail oysters, seafood and compl[e]mentary food items,
the interpretation of oyster cultivation to the visiting public, and residential purposes reasonably
incident thereto.” On its face, this Reservation of Use and Occupancy was to expire November
30, 2012.
In 1979, the State redesignated two oyster allotments into one 1,059 acre area; M-438-01. The
same year, JOC entered into another Lease Agreement (No. M-438-02) with the State for the
cultivation of purple-hinged rock scallops on an additional acre of submerged land in the estero,
for a total of approximately 1,060 acres. Together, these leases granted JOC permission to
19

16 U.S.C. §1131-1136.

20

Act of October 18, 1976, Pub. L. No. 95-544, 90 Stat. 2515, and §1(k) of the Act of October
20, 1976, Pub. L. No. 94-567, 90 Stat. 2692, 2693.
21

Id.

22

At most of the times discussed herein, the Department of Fish and Wildlife was known as the Department of Fish
and Game, and it is therefore referred to as such herein.
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engage in specified mariculture activities on 1,060 acres in Drake’s Estero. Subsequently, on
October 8, 1993, allotment M-438-02 was amended to allow the cultivation of Manila clams
within the one acre allotment.
On June 25, 2004, the Department of Fish and Game (‘DFG’) issued two “Renewal of Lease”
documents to the JOC per Fish and Game Code §15400 for the off-shore aquaculture activities:
one for M-438-01 for cultivation of two types of oysters, Pacific and European flat oysters, in a
1,059-acre area; and one for M-438-02 for the cultivation of scallops and Manila clams on the
one acre area. The Renewal of Leases were to run for 25 years, but stipulated that if NPS did not
renew the Reservation of Use and Occupancy for fee land in 2012, the DFG leases would expire.
In late 2004 DBOC purchased the mariculture facility from JOC, including the remaining term of
the RUO. At the time of the transfer of ownership, NPS reminded DBOC in writing that the
RUO under which the facility operated was to expire in 2012. DBOC subsequently applied for,
and in 2008 was issued, an NPS special use permit (SUP) authorizing it to use approximately
1,050 acres offshore and 3.1 additional acres onshore for its operations. Both the original RUO
and the SUP were set to expire on their own terms on November 30, 2012.
Mariculture leasing authority in the estero has therefore historically been treated as within the
province of both the State and the federal government. In a May 15, 2007 letter, however, the
DFG Office of General Counsel stated that the DBOC mariculture operation “is properly within
the primary management authority of the PRNS, not the Department,” and that although the
reserved right to fish “extends to both commercial and sport fishing, it does not extend to
aquaculture operations…fishing involves the take of public trust resources and is therefore
distinct from aquaculture, which is an agricultural activity involving the cultivation and harvest
of private property.”
In 2010, DBOC requested that Secretary of the Interior Kenneth Salazar (‘Secretary’) grant a
Special Use Permit to allow DBOC to continue to operate the aquaculture facility and occupy the
Property. On November 29, 2012 the Secretary issued a memorandum indicating that the RUO
and SUP would be allowed to expire according to their terms on November 30, 2012; no
extension or additional SUP would be granted (Attachment # 2). This memorandum directed the
NPS to allow DBOC a period of 90 days to remove personal property, including shellfish and
racks, from the on and offshore portions of the property, and prohibited commercial activities in
the waters of the estero after November 30, 2012. Also on November 29, 2012, NPS sent DBOC
a letter providing additional detail regarding the expected decommissioning and removal process
(Attachment #3), which explained that DBOC would be allowed to continue to process and sell
shellfish within the onshore portion of the RUO/SUP, but would not be allowed to plant any
additional larvae or shellfish within the estero.
On December 12, 2012, DBOC and Kevin Lunny filed suit against the Secretary and various
other federal officials to, among other things, enjoin eviction of DBOC and require the Secretary
to issue a new 10-year SUP to DBOC. As of the date of this Commission action, this litigation is
actively pending; DBOC’s legal right to continued presence and operation within the estero
therefore remains in dispute. While the ultimate outcome of this litigation is obviously relevant
to the whether DBOC will continue to undertake aquaculture in this area, it does not impact the
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Commission’s legal authority to pursue Coastal Act violations on the Property and to ensure that
activities undertaken thereon, either continued production or removal of the facility, are carried
out in a manner consistent with the resource protection policies of the Coastal Act. The proposed
Orders are drafted to account for the various potential outcomes of this litigation and,
significantly, enumerate resource protection measures to be undertaken during the pendency of
this legal challenge.
D. HISTORY OF COMMISSION ACTION ON THE SUBJECT PROPERTY
1) PERMITTING
The Commission has found in past-action that onshore structures on the Property pre-dating the
Coastal Act were limited to the building that then housed the shucking room and retail counter,
two houses, and two mobile homes. 23 In 1984, the Commission authorized the addition of a
third mobile home to the site through Consistency Certification No. CC-34-84. Beyond this
consistency certification, no permits have ever been issued by the Commission for any of the
new development undertaken on the Property, which has included, among other things,
modifications to the pre-Coastal structures, installation of new structures, and expansion and
alteration of mariculture operations.
2) 2003 CEASE AND DESIST ORDER
The National Park Service, the County of Marin (‘County’), and the State Department of Health
Services (DHS) were involved in enforcement proceedings with the former lessee, Johnson
Oyster Company, since at least the early-1990s for violations that included sub-standard
electrical, plumbing, and septic, improper handling of shellfish, and unpermitted buildings. The
County had been attempting to resolve numerous zoning, building and health code violations at
the site since the late 1980s, culminating in litigation by the County. After the County won
judgment in 1997 requiring Johnson to bring the facilities up to code and submit permit
applications for the unpermitted development, Johnson submitted an application to the
Commission in September 1997 for new buildings and a new septic system. The applications
were deemed incomplete, and as the various violations remained unresolved, the County
requested enforcement assistance from the Commission in 2003.
The Commission issued Cease and Desist Order No. CCC-03-CD-12 (‘2003 Order’) on
December 11, 2003, to address unpermitted development on the Property (Exhibit #9). This
order required, among other things such as desist from any unpermitted development, Johnson to
remove unpermitted development, undertake marine debris management, and bring the substandard buildings up to applicable code. After Johnson transferred the remaining ownership
interests in the property to DBOC in 2005, DBOC wrote a letter to the Commission dated April
10, 2006 (Exhibit # 8) stating that “Drakes Bay Oyster Company assumed the responsibility to
comply with the CDO with the purchase of the leasehold interest and shellfish business from
23

http://www.coastal.ca.gov/legal/Th16a-12-2003.pdf
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Johnson Oyster Company in 2005.” Subsequently, steps were taken to address unpermitted
development subject to the 2003 Order; some, but not all, of the unpermitted development
implicated in the 2003 Order was removed.
The 2003 Order required that some instances of unpermitted development be removed and the
area restored, and in the case of some specifically enumerated instances of unpermitted
development (that is, a mobile home, oyster cultivation equipment and a horse paddock), that an
application for a CDP be submitted to retain specified items of development. However, despite
these requirements, unpermitted development which both Johnson and DBOC allowed to persist
on the property included a concrete foundation slab and unpermitted additions to three mobile
homes. Additionally, Section 1.0(a) of the 2003 Order required that Johnson “…refrain from
performing future development at the site not specifically authorized by a coastal development
permit or a Consistency Certification.” Subsequent to the issuance of the 2003 Order, and in
unambiguous violation of this prohibition, new, unpermitted grading and paving was undertaken,
and two storage containers, a processing facility, and construction trailer were installed on the
property without permits.
Furthermore, Section 1.0(d) of the 2003 Order mandated that Johnson “within 60 days of the
issuance of this Order, submit a complete application for a coastal development permit to
authorize after-the-fact the unpermitted mobile home and any oyster cultivation equipment or
materials in the estuary that were installed after the Coastal Act, and the recently constructed
paddock.” Similarly, Section 5.0 of the 2007 Consent Order required that DBOC submit a CDP
application to include all of the unpermitted onshore and offshore development. While a permit
application was submitted by DBOC pursuant to this requirement, it was never completed.
3) 2007 CEASE AND DESIST ORDER
Since purchasing the property, DBOC has increased intensity of the aquaculture operations from
the 2004 pre-purchase harvest level of one million oysters, and no clams, to approximately nine
million oysters and one million clams per annum. Furthermore, DBOC continued to engage in
additional instances of unpermitted development, including the placement of two large storage
containers, a construction trailer, fencing, a wedge of fill topped with paving, and relocation,
partial burial, and plumbing of five oyster culture tanks. In addition to being unpermitted
development under the Coastal Act, it was also in violation of the 2003 Order. In light of this
additional unpermitted development, and lack of compliance with Sections 1.0(a) and 1.0(d) of
the 2003 Order, further action was required to address Coastal Act issues and to protect coastal
resources.
The Commission issued Consent Cease and Desist Order CCC-07-CD-11 on December 12,
2007, to DBOC, with Kevin Lunny as its Representative (Exhibit # 10). Intended to be a shortterm interim step during the pendency of other proceedings (as explicitly provided for in the
2007 Consent Order itself), the central requirements of the 2007 Consent Order were that DOBC
1) obtain a CDP for the entire facility, including both on and off-shore operations and 2) adhere
to interim resource protection operational restrictions during the permit application process. The
interim resource protection measures enumerated in the 2007 Consent Order included
development and adoption of a water quality/hazardous waste discharge management plan, a
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vessel transit plan, and a debris removal plan. Specifically, Sections 3.2.2 and 3.2.3 of the 2007
Consent Order sought to address cultivation debris by requiring removal of present and future
debris and abandoned equipment and the submittal of a Debris Removal Plan. Additionally, the
interim operating measures included conditions addressing invasive species management,
acceptable cultivation species, harbor seal protection areas, and the use of bottom bags in
sensitive resource areas.
In addition, Section 2.0 of the 2007 Order specifically prohibited further unpermitted activity on
the site, mandating that DBOC “cease and desist from performing any new development…or
expanding or altering the current development that exists on the property.” Finally, the 2007
Consent Order was designed to be supplemental to the 2003 Order, explicitly providing in
Section 24 that, “nothing in this Consent Order is intended to interfere with or preclude DBOC’s
compliance with Cease and Desist Order No. CCC-03-CD-12.”
The fundamental objective of the 2007 Consent Order and enforcement proceedings was to
finally ensure that the aquaculture facilities in Drake’s Estero were reviewed for consistency
with Coastal Act resource protection policies, via a permit action which would both provide for
Commission review and provide a means by which development could be appropriately
conditioned to address any Coastal Act concerns. However, the permit application remains
incomplete to this day, and many of the interim resource protection measures imposed by the
order have not been complied with, and additional issues have arisen.
4) ONGOING ENFORCEMENT
Since the issuance of the 2007 Consent Order, there have been numerous occasions of noncompliance with order requirements, many of which have resulted in communications from
Commission staff attempting to help effectuate compliance. Commission staff has, over the
years, sent a number of letters concerning specific violations of the order. These concerns with
continuing noncompliance and lack of compliance with Coastal Act requirements have led to this
current enforcement action.
These letters included a letter sent on March 24, 2008 (Exhibit # 11). This letter concerned
DBOC’s use of mechanized equipment to dig a large trench proximate the intertidal portion of
the estero, in violation of the Coastal Act and the 2007 Order, which specifically required that
DBOC cease and desist from undertaking any new unpermitted development activities on the
property. The same year, on September 10, 2008, Commission staff sent an additional letter to
DBOC concerning non-compliance with a number of specific requirements of the 2007 Consent
Order for submittal of information and materials (Exhibit # 12).
Upon confirmation that Manila clam cultivation was being undertaken in unauthorized locations
within Drake’s Estero, on September 16, 2009, staff again sent DBOC correspondence raising
concerns of non-compliance with the 2007 Consent Order (Exhibit # 13). This letter explained
that DBOC was in violation of the 2007 Consent Order for, among other things, having failed to
submit required permit application materials by the date required in the order, and for cultivating
clams in a manner inconsistent with Section 3.2.8 of the 2007 Consent Order which limited
cultivation to a specified area.
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Staff sent DBOC a subsequent letter December 7, 2009 again regarding the Manila clam
cultivation, upon learning that Manila clams had been relocated on October 19, 2009, to an area
designated for harbor seal protection (Exhibit # 14) and from which activities were precluded
(“All of Respondent’s boats, personnel and any structures and materials owned or used by
Respondent shall be prohibited from the harbor seal protection areas….” Section 3.2.6). In this
letter, staff specifically directed DBOC to “remove the Manila clams and all equipment and
materials from the harbor seal protection area and into the one-acre shellfish aquaculture lease
area within thirty days of receipt of this letter, after receiving approval from the Coastal
Commission and the National Park Service of the method of removal.” (Emphasis added). Staff
additionally indicated in this letter that stipulated penalties were to be assessed and were due on
December 21, 2009, as a result of DOBC remaining in violation of the terms of five sections of
the 2007 Orders. The content of this letter and the concerns about any activities taking place in
this area were subsequently reiterated the next day by staff in a conversation with Kevin Lunny,
in which it was emphasized that due to the sensitivity of the harbor seal protection area in which
the bags were then located, the bags should not be moved until after coordination with the
Commission and the NPS regarding method of removal and arrangements made for oversight.
Despite these communications, DBOC subsequently undertook unsupervised removal of the
Manila clams. Upon receipt of this information, and after DBOC failed to remit payment of the
stipulated penalties by the requested date, staff sent DBOC a letter on December 22, 2009, again
requesting compliance with the 2007 Consent Order, as well as payment of the stipulated
penalties by December 31, 2009 (Exhibit # 15). In correspondence dated December 21, 2009,
DBOC disputed staff’s characterization of the facts, calculation of penalties, and decision to
impose a fine, and requested a meeting with Commission staff (Exhibit # 16). Following a
meeting with staff and the Commission’s Executive Director on January 6, 2010, to discuss the
ongoing Coastal Act violations on the Property, DBOC sent staff correspondence on January 19,
2010, asserting variously that Commission staff was misinterpreting the Commission’s 2007
Order, and continuing to dispute facts regarding cultivation of Manila clams (Exhibit # 17).
Concerns with DBOC’s failure to comply with the 2007 Orders, including the debris
management and harbor seal protection components, were again raised by staff in
correspondence dated September 29, and October 26, 2011 (Exhibits #18 and #19). Further
discourse regarding order non-compliance included a meeting on January 4, 2011, a letter from
Commission staff dated February 1, 2012, seeking to clarify issues regarding the definition of the
lateral channel, and a letter from DBOC dated February 29, 2012, disputing staff’s
characterization of the lateral channel (Exhibits # 20 and #21).
Following additional correspondence from DBOC to the Commission and NPS (Exhibits # 22
and # 23), on July 30, 2012, staff sent DBOC a letter comprehensively summarizing the various
ways in which DBOC had failed to comply with the 2007 Order, and indicating that it had thus
become necessary to commence a new enforcement action and order proceeding so as to ensure
protection of coastal resources in Drake’s Estero and finally obtain compliance with the Coastal
Act (Exhibit # 24). DBOC responded to the issues raised by staff’s July correspondence by
reiterating claims that DBOC had complied with the 2007 Orders, asserting staff had
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misinterpreted the 2007 Orders and attendant facts, and disputing the Commission jurisdiction to
regulate aspects of their operation (Exhibit # 25).
Finally, in an attempt to obtain compliance with the Coastal Act and the requirements of orders
issued for this facility, as well as to provide a forum for ensuring that the requirements were clear
to all parties, on October 24, 2012, staff sent DBOC Notice of Intent to Commence Cease and
Desist and Restoration Order Proceedings (Exhibit # 26), and worked concertedly with DBOC
for several months in an attempt to resolve these violations in a new, revised Consent Order.
Unfortunately, on the day of late mailing for the hearing, Respondent’s counsel informed staff
that agreement had not been reached.
E. BASIS FOR ISSUANCE OF THE ORDERS
1) STATUTORY PROVISIONS
(a) Cease and Desist Order
The statutory authority for issuance of this Cease and Desist Order is provided in Coastal Act
Section 30810, which states, in relevant part:
(a) If the commission, after public hearing, determines that any person or
governmental agency has undertaken, or is threatening to undertake, any activity
that (1) requires a permit from the commission without securing the permit or (2)
is inconsistent with any permit previously issued by the commission, the
commission may issue an order directing that person or governmental agency to
cease and desist….
…
(b) The cease and desist order may be subject to such terms and conditions as the
Commission may determine are necessary to ensure compliance with this
division, including immediate removal of any development or material or the
setting of a schedule within which steps shall be taken to obtain a permit pursuant
to this division.
…
(b) Restoration Order
The statutory authority for issuance of this Restoration Order is provided in Section 30811 of the
Coastal Act, which states, in relevant part:
In addition to any other authority to order restoration, the commission… may,
after a public hearing, order restoration of a site if it finds that [a] the
development has occurred without a coastal development permit from the
commission, local government, or port governing body, [b] the development is
inconsistent with this division, and [c] the development is causing continuing
resource damage.
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The following paragraphs set forth the basis for the issuance of the proposed Cease and Desist
and Restoration Orders and summarize the substantial evidence that the development meets all of
the required grounds listed in Section 30810 and 30811 for the Commission to issue a Cease and
Desist and Restoration Order.

2)

APPLICATION TO FACTS

(a)

Development has occurred without a Coastal Development Permit

As previously presented in Sections III, V.B., and V.D. of, and elsewhere within, this report, the
activities at issue in this matter constitute ‘development’ as defined in the Coastal Act and are
therefore subject to permitting requirements. As Commission staff has verified that the cited
development on the Property was conducted without a CDP, the standard for issuance of a cease
and desist order pursuant to Section 30810 has been met. In addition, and as enumerated
immediately below, various elements of unpermitted development are inconsistent with resource
protection policies of Chapter 3 of the Coastal Act and are potentially causing continuing
impacts to resources such that the requirements for issuance of a restoration order pursuant to
Section 30811 have been met.
(b)

The Unpermitted Development at Issue is Inconsistent with the Coastal Act

The Unpermitted Development described herein raises a number of concerns under the Coastal
Act policies, including Section 30231 (protection of biological productivity of coastal waters and
water quality), Section 30230 (marine resource protection), and Sections 30210 and 30220
(public access), of the Coastal Act. Not only do the development activities raise these concerns,
but since they are wholly unpermitted, the Commission has not had the opportunity to analyze
the activities in sufficient detail and to consider and impose conditions in order to eliminate or
minimize inconsistencies with the Coastal Act.
i)

Protection of Biological Productivity, Water Quality, and Marine
Resources

Coastal Act Section 30231 provides:
The biological productivity and the quality of coastal waters, streams, wetlands,
estuaries, and lakes appropriate to maintain optimum populations of marine organisms
and for the protection of human health shall be maintained and, where feasible, restored
through, among other means, minimizing adverse effects of waste water discharges and
entrainment, controlling runoff, preventing depletion of ground water and substantial
interference with surface water flow, encouraging waste water reclamation, maintaining
natural vegetation buffer areas that protect riparian habitats, and minimizing alteration
of streams.
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Coastal Act Section 30230 states:
Marine resources shall be maintained, enhanced, and where feasible, restored. Special
protection shall be given to areas and species of special biological or economic
significance. Uses of the marine environment shall be carried out in a manner that will
sustain the biological productivity of coastal waters and that will maintain healthy
populations of all species of marine organisms adequate for long-term commercial,
recreational, scientific, and educational purposes.
A. Eelgrass
At higher-high tides, the tidal lagoon system constituting Drake’s Bay (including Drake’s Estero
and Estero de Limantour) covers approximately 2300 acres of land; nearly half of which is
intertidal. Typically less than 6.5 feet deep, the subtidal portions of the estero are comprised of
silty sands and muds and support almost 750 acres of eel grass (Zostera marina), nearly 7% of
all eelgrass found in the state of California. Eelgrass is a flowering plant that grows from
rhizomes in the subtidal sediment and is important to the juvenile life stage of many aquatic
species, provides critical habitat for number of adult invertebrates and fish, and affords foraging
habitat for many species of birds. 24 Specifically, eelgrass is the preferred forage for the black
brant (Branta bernicla nigricans), a species of marine goose that has been included on both the
Audubon WatchList and the IUCN Red List of threatened species and is protected under the
Migratory Bird Treaty Act. Large numbers of black brants migrate from the Artic to Point Reyes
each year and Drake’s Estero provides vital wintering habitat due to its large eelgrass beds.
In addition to providing critical habitat and ecosystem functions, eelgrass is highly sensitive to
anthropogenic disturbance; in shallow water, propellers and even propeller wash can tear up the
eelgrass canopy and displace the rhizomes from which the blades of grass grow, leaving the
areas bare of vegetation. 25 Aerial photographs of the estero demonstrate the effects of propeller
cuts from outboard motors used to facilitate placement and retrieval of oysters through the
eelgrass canopy surrounding oyster racks and bottom bags. (Exhibit # XX). The cumulative
effects of this propeller scarring may be significant because it takes years for scars to fully
recover. 26 The boat traffic of the unpermitted operations therefore has the potential to negatively
impact the biological productivity associated with the eelgrass habitat, inconsistent with Sections
32030 and 30231 of the Coastal Act. The proposed Orders require a vessel management plan to
ensure that boat traffic is limited to prescribed areas reasonably necessary to carry out the
operations.
Furthermore, during a visit to the estero in 2007, Commission staff scientist Cassidy Teufel
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Zeiman, J.C. 1976. The ecological effects of physical damage from motor boats to turtle grass beds of southern
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Dawes, C.J., J. Andorfer, C.Rose, C. Uranowski, and N. Ehringer. 1997. Regrowth of the seagrass Thalassia
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noted the absence of eelgrass within the footprint of the oyster racks, despite the presence of
dense eelgrass canopy on either side. As eelgrass is highly sensitive to variant light levels, it is
likely that the exclusion of eelgrass from within and immediately around the racks is the result of
shading. 27 The total area under active and abandoned oyster racks where eelgrass is excluded is
estimated to be approximately 8 acres. 28 Finally, depending on orientation relative to currents,
oyster racks can also cause scouring or increases in sedimentation, either of which could
contribute to reduced eelgrass abundance. 29 The continued persistence of unpermitted equipment
within the estero thus has the potential to contribute to the exclusion of eelgrass from otherwise
suitable habitat, thereby reducing the availability of ecosystem services afforded by intact
eelgrass habitat, inconsistent with Chapter 3 of the Coastal Act. The proposed Orders address
these impacts by requiring the identification and removal of racks that have fallen into disuse
during the pendency of the operation, which would reduce these effects.
B. Wood Preservatives
In addition to the exclusion of eelgrass from their footprint, the physical composition of the
oyster cultivation racks raises concern regarding potential impacts to marine resources. DBOC’s
extant operation in Drake’s Estero consists of approximately 95 racks, constituting 250,000
board feet of lumber, 30 which are constructed out of lumber pressure treated with a wood
preservative. Chromated copper arsenate was almost uniformly used as to preserve wood prior to
2003 and is highly toxic to marine organisms. 31 It is designed to be very persistent in wood,
however aquatic organisms are affected at a parts-per-million level, a level at which the
chemicals do leach. 32 The leached toxic compounds are taken up and concentrated by marine
organisms and accumulate in sediments. 33 The continued presence of pressure treated oyster
racks in the estero is therefore likely to have a deleterious impact on water quality and fitness of
marine organisms, inconsistent with Sections 30230 and 30231 of the Coastal Act.
C. Didemnum

27 Burdick, D.M. and F.T. Short. 1999. The effects of boat docks on eelgrass beds in coastal waters of
Massachusetts. Enivornmental Management 23:231-240.
28 Brown, D. and B. Becker. 2007. NPS Trip reports for March 13, 2007 (Oyster rack, bag, line and eelgrass
assessment) and March 20, 2007 (Eelgrass satellite imagery ground trothing).
29 Forrest, B.M. and R.G. Creese. 2006. Benthic impacts of intertidal oyster culture with consideration of taxonomic
sufficiency. Environmental Monitoring and Assessment 112:159-176.
30

Drakes Bay Oyster Company Ex parte Application for Temporary Restraining Order (December 12, 2012), at 1.
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Weis, J.S. and P. Weis. 1996. The effects of using wood treated with chromated copper arsenate in shallow-water
environments: A review. Estuaries 19:306-310.
32

Weis, J.S. and P. Weis. 1992. Transfer of contaminants from CCA-treated lumber to aquatic biota. Journal of
Experimental Marine Biology and Ecology.
33

Id.

25

CCC-13-CD-01 & CCC-13-RO-01 (Drakes Bay Oyster Company)

With the limited exception of the mudstone found at Bull Point, there is very little naturally
occurring hard substrate within Drake’s Estero. One effect of oyster mariculture is that it
introduces hard substrates to areas where they are naturally rare; the oyster racks, the oyster
cultch, and the cultured oysters all provide surfaces that can be colonized by sedentary fouling
organisms. In Drake’s Estero, the oyster racks and oysters provide habitat for the tunicate
Didemnum sp., a colonial ascidian that reproduces rapidly and fouls marine habitats. Didemnum
colonizes hard substrates and alters marine habitats by covering siphons of infaunal bivalves,
serving as a barrier between demersal fish and benthic prey, and overgrowing native
organisms. 34
A colonial organism, portions of Didemnum can be broken into numerous pieces, each of which
is a viable individual capable of growth and subsequent fragmentation and dispersion. Routine
mariculture activities, including harvesting and washing, therefore have the potential to cause
proliferation of the Didemnum through unintentional fragmentation. Within Drake’s Estero,
colonies of Didemnum can be found in abundance on DBOC’s racks and oysters as well as on
Bull Point. Additionally, surveys of a marine ecosystem in north eastern United States with
similar characteristics to Drake’s Estero suggest that Didemnum is able to successfully colonize
eelgrass meadows, a phenomenon which has additionally been observed more locally in Tomales
Bay. 35 Colonization is likely to result in adverse impacts to the eelgrass, including blocking
photosynthesis, release of seed, and natural defoliation.
Given the ease with which Didemnum can be spread throughout an ecosystem through
fragmentation, it is critical that invasive species management be incorporated into the routine
harvest and production practices at DBOC to ensure that any ongoing operations are consistent
with Section 30231 of the Coastal Act. Currently, some initial washing and shucking activities
occur on a dock located both above the estero’s waters and along its shoreline. During these
operations, Didemnum and other epibiotic organisms are frequently collected and deposited into
the estero where they may be transported by currents and tides to eelgrass meadows and other
locations. The proposed Orders address the biological productivity concerns raised by the
presence of Didemnum by requiring an interim invasive species management plan during the
pendency of the interim use period.
D. Invasive Species Concerns
An additional concern regarding the introduction of non-native and potentially invasive species
into the estero is DBOC’s cultivation of reproductively viable Manila clams. The Manila clams,
native to the waters of Japan, have the documented ability to survive outside of aquaculture
facilities in coastal waters of Canada and the United States. In an effort to protect native species
abundance and diversity by preventing further naturalization of Manila clams, the Commission
34

Marine Nuisance Species, Species Didemnum vexillum. USGS National Geologic Studies of Benthic Habitats,
Northeastern United States. Retrieved January 7, 2013, from http://woodshole.er.usgs.gov/projectpages/stellwagen/didemnum/
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National Research Council, 2009. Shellfish Mariculture in Drakes Estero, Point Reyes National Seashore,
California. National Academies of Science, 139 pp. Pages 32-60.
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has, in past permitting actions precluded the cultivation of reproductively viable Manila clams at
aquaculture facilities. 36 DBOC’s continued cultivation of almost 2 million reproductively viable
Manila clams in the estero therefore raises concerns regarding consistency with the protective
policies of Sections 30230 and 30231 of the Coastal Act, which direct the protection of
biological productivity and marine resources.
E. Harbor Seals
DBOC’s unpermitted activities additionally have the potential to negatively impact marine
mammals residing in Drake’s Estero. Harbor seals are year-round residents of the estero; 20% of
California’s harbor seal pupping takes place at Point Reyes, and one third of that occurs in
Drake’s Estero. During pupping season, March 1st through June 30th, nursing pups remain with
their mothers for four to six weeks and are then weaned to forage on their own, during which
time mothers will often leave pups hauled out on beaches while foraging for food. Pedestrian and
boat activity can result in physiological and behavioral changes in harbor seals, causing them to
delay haul-out behavior, delay returning to their pups, interrupt resting behavior, or to flush from
the shore into the water. This can increase energy requirements by decreasing the haul-out
period, create a trampling risk for pups, and increase the chance of pup abandonment. 37
As part of DBOC’s operation, there are large numbers of bottom-culture bags located near the
intertidal sand islands near the mouth of the estero in areas used as seal haul-out sites.
Additionally, human presence and vessel transit can disturb foraging birds such that birds are
excluded from feeding or roosting areas, cause birds to take flight, and reduce feeding efficiency
and feeding time. 38 Ongoing harvesting and production operations in the vicinity of birds and
hauled-out seals therefore have the potential for negative impacts on the marine biota,
inconsistent with Sections 30230 and 30231 of the Coastal Act. The vessel transit plan and
harbor seal protection areas required by the proposed Orders seek to address and minimize
impacts of DBOC’s operation on these birds and mammals.
F. Debris
For the last several years, decaying and abandoned oyster cultivation equipment and
infrastructure has been washing ashore in Drake’s Estero. This debris is attributable to both
historic and ongoing operations and includes racks, plastic and metal wires, ties, poles, posts, and
other equipment and can result in displacement and degradation of native habitat, entanglement
of marine organisms, and impairment of biological processes. As Section 30231 of the Coastal
Act affords protection to biological productivity and water quality in coastal waters, this
cultivation debris persists in the estero in contravention of Chapter 3 of the Coastal Act. The
proposed Orders would require that this debris be addressed both by routinely removing existing
36
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debris, and by prospectively preventing any additional release.

ii)

Location of New Development and Fill of Wetlands

Section 30250 of the Coastal Act provides in part:
(a) New residential, commercial, or industrial development, except as otherwise provided
in this division, shall be located within, contiguous with, or in close proximity to, existing
developed areas able to accommodate it or, where such areas are not able to
accommodate it, in other areas with adequate public services and where it will not have
significant adverse effects, either individually or cumulatively, on coastal resources….
Coastal Act Section 30233 states in part:
(a) The diking, filling, or dredging of open coastal waters, wetlands, estuaries, and lakes
shall be permitted in accordance with other applicable provisions of this division, where
there is no feasible less environmentally damaging alternative, and where feasible
mitigation measures have been provided to minimize adverse environmental effects, and
shall be limited to the following:
…
(6) Restoration purposes.
(7) Nature study, aquaculture, or similar resource dependent activities.
…
(c) In addition to the other provisions of this section, diking, filling, or dredging in
existing estuaries and wetlands shall maintain or enhance the functional capacity of the
wetland or estuary….
In the context of the development subject to the proposed Orders, Coastal Act Sections 30250
and 30233 broadly require that development, including development within coastal waters, be
sited and designed so as to minimize adverse impacts and maintain functional capacity of the
surrounding environment. Grading, paving, and installation of structures on the onshore portion
of the Property was undertaken without the benefit of a permit, thereby depriving the
Commission of the opportunity to ensure that development was clustered and sited in a manner
consistent with the minimization of impacts to coastal resources.
Furthermore, the ongoing unpermitted aquaculture activities in Drake’s Estero have resulted in
fill of coastal waters with mariculture-associated equipment, including racks, bags, and debris.
While aquaculture is an enumerated use for which fill of coastal waters and estuaries may be
permissible, Section 30233(c) explicitly requires that any such alteration be undertaken in a
manner that maintains or enhances the functional capacity of the water body. Again, as the
Commission has not been thus afforded the opportunity, though the permitting process, to review
and develop any necessary protective conditions, the extant operation and associated off-shore
development, it has been denied the occasion to develop and require implementation of resourceprotection measures appropriate to the operation.
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As mentioned above, by providing the framework for DBOC to seek authorization for specified
elements of unpermitted development, the Orders ensure the Commission will have the
opportunity to fully review and condition any unpermitted development, within and adjacent to
the Estero, that DBOC desires to retain. Additionally, if during the permit-review process the
Commission determines that the development at issue is inconsistent with these or other Chapter
3 policies and subsequently deny authorization of the development, the Orders require
consequent removal of that development.
iii)

Public Access

Coastal Act Section 30210 provides:
In carrying out the requirement of Section 4 of Article X of the California Constitution,
maximum access, which shall be conspicuously posted, and recreational opportunities
shall be provided for all the people consistent with public safety needs and the need to
protect public rights, rights of private property owners, and natural resource areas from
overuse.
Section 30220 of the Coastal Act states:
Coastal areas suited for water-oriented recreational activities that cannot readily be
provided at inland water areas shall be protected for such uses
Uniquely, the Property is located within Drake’s Estero of the Point Reyes National Seashore, a
national seashore maintained by the National Park Service which annually attracts approximately
2 million visitors. Significantly, this specific area is used by kayakers as a put-in site from which
to explore the publicly-owned Drake’s Estero, Estero de Limantour, and the rest of the marine
wilderness from the water. The addition of unpermitted structures, paving, and other
development to the site, the discharge of marine debris, and the installation/relocation of
cultivation racks and bags has the potential to negatively impact both the ability of the public to
access the water and to safely recreate therein. The marine debris and oyster cultivation racks in
particularly have the potential for deleterious impact on public recreation and enjoyment of the
national seashore. The marine debris can cause entanglement and is blight on the natural
landscape, while the oyster racks become exposed at lower tides, providing a potential hazard to
those recreating in the overlying waters.
Through the proposed Orders, DBOC will remove the specified portions of Unpermitted
Development, including the oyster racks that have fallen into disuse, and fugitive marine debris.
By only requiring removal of abandoned racks, the proposed Orders would ensure that the
ongoing needs of the mariculture operation are met while not unduly burdening public recreation
by confining underwater development to that which is reasonably useful and necessary to the
operation.
Furthermore, the proposed Orders require that DBOC apply for a permit to retain and continue
any enumerated items of development or activities that they wish to maintain that are potentially
consistent with the Coastal Act. This process will ensure that the Commission has the
opportunity to review the development remaining on the Property for consistency with Chapter 3
of the Coastal Act. Pursuant to the proposed Orders, DBOC would additionally be obligated to
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implement supplementary interim resource protection measures to ensure that any ongoing
activities on the Property are consistent with the Coastal Act.
(c) Unpermitted Development is Causing Continuing Resource Damage
The unpermitted development is causing ‘continuing resource damage’, as those terms are
defined by Section 13190 of the Commission’s regulations.
(i) Definition of Continuing Resource Damage
Section 13190(a) of the Commission’s regulations defines the term ‘resource’ as it is used in
Section 30811 of the Coastal Act as follows:
‘Resource’ means any resource that is afforded protection under the policies of Chapter 3
of the Coastal Act, including but not limited to public access, marine and other aquatic
resources, environmentally sensitive wildlife habitat, and the visual quality of coastal
areas.
The term ‘damage’ in the context of Restoration Order proceedings is defined in Section
13190(b) as follows:
‘Damage’ means any degradation or other reduction in quality, abundance, or other
quantitative or qualitative characteristic of the resource as compared to the condition the
resource was in before it was disturbed by unpermitted development.
In this case, the resources affected include the habitat and ecosystem functions provided by the
impacted eelgrass; the biological productivity and water quality of the waterways; and the
integrity of the existing waterways. The damage includes the destruction and exclusion of
eelgrass; the disturbance of marine organisms, including birds and marine mammals; the
degradation of water quality and biological productivity; and the alteration of the waterways, as
described in the Section V, above.
The term ‘continuing’ is defined by Section 13190(c) of the Commission’s regulations as
follows:
‘Continuing’, when used to describe ‘resource damage’, means such damage,
which continues to occur as of the date of issuance of the Restoration Order.
As of this time, the unpermitted development that is the subject of these proceedings and the
results thereof remain at the subject property. As described above, the unpermitted development
results in impacts to coastal resources, including the habitat provided by eelgrass and estuarine
mudflats; the biological productivity and quality of waterways; the physical integrity of those
waterways; and human recreation within Drake’s Estero. The operation of offshore aquaculture
facilities, grading and fill within and adjacent to the Estero, placement of structures, boat traffic
in the lateral channel, and discharge of marine debris continues to impact the coastal resources,
both by continuing to disturb and displace native flora and fauna, preventing the native
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ecosystem from existing or functioning and thereby disrupting the biological productivity of
these areas, and by continuing to introduce debris and pollutants into the waterways.
As described above, the unpermitted development is causing adverse impacts to resources
protected by the Coastal Act that continue to occur as of the date of this proceeding, and
therefore damage to resources is “continuing” for purposes of Section 30811 of the Coastal Act.
The damage caused by the unpermitted development, which is described in the above
paragraphs, satisfies the regulatory definition of “continuing resource damage.” The third and
final criterion for issuance of a Restoration Order is therefore satisfied.
(d)

Orders are Consistent with Chapter 3 of the Coastal Act

The proposed Cease and Desist and Restoration Orders attached to this staff report as Appendix
A are consistent with the resource protection policies found in Chapter 3 of the Coastal Act. The
proposed Orders require DBOC to address enumerated elements of unpermitted development on
the Property, apply for authorization to retain certain specified items of development that may be
consistent with the Coastal Act, undertake both near and long-term resource protection measures,
and cease and desist from conducting any further unpermitted development on the Property. The
proposed Orders require DBOC to implement resource protection measures during the pendency
of any continued presence on the Property, including invasive species management, haul-out area
and lateral channel avoidance, and debris management. Further, should DBOC’s facility cease to
be operational for want of state or federal authority to persist, the Orders direct DBOC to
develop a removal plan to address both on and off-shore development.
Failure to undertake the actions required by the proposed Orders could lead to decreased water
quality and biological productivity of the subject property’s highly productive estuarine habitat,
inconsistent with the resource protection policies of the Coastal Act. The primary function of the
resource protection measures enumerated in the proposed Orders is the improvement of water
quality and biological productivity by removing extant impediments to productivity and
preventing future impacts to ecosystem resource cycling; therefore the proposed uses are
consistent with Sections 30231 and 30230. Further, by ultimately providing for restoration of the
natural condition of Drake’s Estero upon cessation of mariculture activities, the proposed project
will restore riparian ecosystem functions and increase nearshore terrain available for use by
wildlife and for human recreation.
Therefore, the proposed Cease and Desist and Restoration Orders are consistent with the Chapter
3 policies of the Coastal Act.

F. CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA)
The Commission finds that issuance of these Orders to compel compliance with the Coastal Act,
to restore resources impacted by the Unpermitted Development activities, and to mitigate the
impacts that resulted from the Unpermitted Development are exempt from any applicable
requirements of the California Environmental Quality Act of 1970 (CEQA), Cal. Pub. Res. Code
§§ 21000 et seq., and will not have significant adverse effects on the environment, within the
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meaning of CEQA. The Orders are exempt from the requirement for the preparation of an
Environmental Impact Report, based on Sections 15060(c)(3), 15061(b)(2), 15307, 15308 and
15321 of CEQA Guidelines, which are also in 14 CCR.
G. SUMMARY OF FINDINGS OF FACT
1. The National Park Service is the owner of the land located at 17171 Sir Francis Drake Blvd,
in Inverness, Marin County, and property underlying the offshore facilities located in Drake’s
Estero at APN 109-13-017. The property is located within the Coastal Zone and is designated
as actual wilderness as of December 4, 2012 (77 CFR 233; 71826-71827).
2. Drakes Bay Oyster Company is the lessee of the property specified in Finding 1, operator of
the facility at issue, and has performed and maintained unpermitted development which is the
subject of these Cease and Desist and Restoration Orders.
3. Drakes Bay Oyster Company knowingly undertook development, as defined by Coastal Act
Section 30106, without a coastal development permit, and in violation of a previously issued
cease and desist order, on the subject property.
4. Drakes Bay Oyster Company undertook unpermitted development, by placing and
maintaining development and conducting development activities, all without a Coastal
Development Permit.
5. The Unpermitted Development is inconsistent with Chapter 3 of the Coastal Act and is
causing “continuing resource damage” within the meaning of Coastal Act Section 30811 and
Title 14, California Code of Regulations, Section 13190.
6. Coastal Action Section 30810 authorizes the Commission to issue a cease and desist order in
these circumstances. Coastal Act Section 30811 authorizes the Commission to issue a
restoration order in these circumstances.
7. The work to be performed under these Orders, if completed in compliance with the Orders
and the plans required therein, will be consistent with Chapter 3 of the Coastal Act.

H. ASSERTED DEFENSES AND COMMISSION’S RESPONSES
DBOC’s counsel completed a statement of defense form; however, it primarily consists of
references to prior correspondence with Commission staff. Commission staff excerpted from
that correspondence, from the statement of the defense form itself, and from a letter submitted
the morning before the staff report had to be issued, anything that could conceivably be
characterized as a defense. As a result, the Commission notes that many of the issues raised
below are not actually defenses in that they do not contest the elements necessary for the
Commission’s issuance of a Cease and Desist and Restoration Order under Sections 30810 and
30811 of the Coastal Act (whether or not there was unpermitted development, and whether this
unpermitted development is inconsistent with Chapter 3 of the Coastal Act and having
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continuing resource impacts). Despite this, as a courtesy and as background, we provide the
following responses, grouped based on subject-matter, and with citations to the documents in
which they claims appeared.
Boat Traffic
In addition to the specific responses below, as a general matter, the defenses listed in this section,
all of which relate to boat traffic and the definition of the Lateral Channel, do not address the
Commission’s finding the DBOC’s operation of boats in the Lateral Channel is a change in
intensity of use from the pre-1973 levels of use of that area, and is therefore unpermitted
development, which is the sole criterion that must be satisfied to support our issuance of a Cease
and Desist Order (“CDO”). Thus, the contentions in this section do not constitute defenses to the
Commission’s issuance of a CDO. For the most part, they do not contest any of the criteria for
the issuance of a restoration order either. Finally, they also do not address the other types of
unpermitted development cited by the Commission or the other alleged violations of the 2007
Consent Order.
1. “DBOC denies that it has operated any boats in the lateral channel in violation of the
2007 Consent Order” (Statement of Defense Form.)
This is a general denial without any factual support. The body of the Commission’s
findings provides evidence in support of the Commission’s contrary legal conclusion. The
Commission’s responses to DBOC’s more specific arguments as to why DBOC believes it has
not operated boats in the later channel in violation of the 2007 Consent Order are listed below.
2. “CCC fails to understand how the ‘Lateral Channel’ has been defined over nearly
twenty years of operational history under both the 1992 Record of Agreement
Regarding Drake’s Estero Oyster Farming and Harbor Seal Protection (‘1992 MultiAgency Seal Protocol’), and the 2008 Special Use Permit (‘2008 SUP’) between
DBOC and the National Park Service (‘NPS’).” (October 24, 2012 letter from Ryan
R. Waterman, Stoel Rives, to Nancy Cave, California Coastal Commission
(hereinafter, “Oct. 24, 2012 letter”) at 2)
The Commission disagrees that the 1992 Multi-Agency Seal Protocol used the phrase
“Lateral Channel” in the limited fashion suggested by DBOC. DBOC has been raising this
argument with Commission staff since at least January of 2012. During a January 4, 2012
meeting, DBOC attorney Zachary Walton made a related argument when he asserted that the
language of the SUP stating that “the ‘Main Channel’ and ‘Lateral Channel’ of Drakes Estero
will be closed to boat traffic” during certain periods actually meant that only the intersection of
those channels would be so closed. Commission staff responded formally in a letter dated
February 1, 2012, in which they pointed out that the 1992 Multi-Agency Seal Protocol includes a
map of the estero that clearly identifies the Lateral Channel and defines it precisely as
Commission staff has interpreted it. For more detail, see pages 2-4 of the February 1, 2012 letter
from Jo Ginsberg, California Coastal Commission, to Kevin Lunny, DBOC, (hereinafter, “Feb.
1, 2012 letter”), attached hereto as Exhibit 20.
In any event, how the 1992 Multi-Agency Seal Protocol used the phrase “Lateral
Channel” is irrelevant to either the question of whether DBOC’s boat traffic violates the Coastal
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Act, or whether it violates the 2007 Consent Order. With respect to the latter, the 2007 Consent
Order incorporates the SUP; and, as was also explained in the February 1, 2012 letter, the SUP
supersedes and replaces the 1992 Multi-Agency Seal Protocol. Thus, it is the SUP that is
relevant. The SUP contains an integration clause (provision 32 on page 14) that states that the
SUP itself, with its exhibits, “constitutes the entire agreement between Permitter and Permittee
with respect to the subject matter of this Permit and supersedes all prior offers, negotiations, oral
and written.” Again, see page 2 of the Feb. 1, 2012 letter, attached as exhibit 20, for more detail.
DBOC also argues that the Commission misunderstands how the phrase “Lateral
Channel” has been defined in the 2008 SUP itself. Unlike the definition in the 1992 MultiAgency Seal Protocol, the definition in the 2008 SUP is relevant. However, the Commission
strongly disagrees with DBOC’s claim regarding the 2008 SUP’s definition of the phrase
“Lateral Channel.” The Commission’s interpretation is supported by the plain language of the
SUP, as is confirmed by a January 23, 2012 letter from Superintendent Cicely Muldoon (NPS)
letter of Jan 23, 2012, from Cicely Muldoon, Superintendent, Point Reyes National Seashore,
attached hereto as Exhibit 27.
3. “As documented in this letter, operational practice makes clear that DBOC’s
activities during the harbor seal pupping season have been long acknowledged and
accepted by the NPS, the National Marine Fisheries Service (‘NMFS’), the California
Department of Fish and Game (‘CDFG’), and California Department of Health
Services.” (Oct. 24, 2012 letter at 2.)
DBOC’s “operational practice,” even if it is as DBOC represents, does not demonstrate
that its activities have been acknowledged and accepted, much less that the activities were in
compliance with the Coastal Act or the 2007 Consent Order. DBOC does not cite to any
evidence that its use of the Lateral Channel during the pupping season, despite the provisions
against this activity in the 1992 Multi-Agency Seal Protocol and 2008 SUP, has been
acknowledged or condoned by the resource agencies, and the Commission is not aware of any
such evidence. Moreover, even if those agencies did condone DBOC’s actions, that would not
be relevant to whether those practices are in violation of the Coastal Act or the 2007 Consent
Order.
4. “. . . the 2008 SUP does not define the key terms or provide any metrics that are
inconsistent with operational practice under the 1992 Multi-Agency Seal Protocol.
Accordingly, the 2008 SUP does not provide any basis for a finding that DBOC has
failed to comply with the harbor seal pupping season protocol.” (Oct. 24, 2012 letter
at 2.)
See prior answers. The references in the 2008 SUP are sufficiently clear on their face so
as to obviate the need for further definition or metrics.
5. “Operational Practice Defines the Westernmost Extent of the ‘Lateral Channel’
During the Harbor Seal Pupping Season” (Oct. 24, 2012 letter at 2, § I.A. heading.)
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“. . . restrictions on oyster boat travel in Drakes Estero during harbor seal pupping
season have been in place since May 1992.” (Id. at 2.)
See response to point 2.
6. “CDFG official Tom Moore . . . is the most knowledgeable person regarding the
protective actions taken . . . . Mr. Moore notes that when the 1992 Multi-Agency Seal
Protocol took effect, there was ‘no exact beginning of the western edge of the ‘lateral
channel.’” (Oct. 24, 2012 letter at 2-3.)
Mr. Moore’s interpretation of the 1992 Multi-Agency Seal Protocol is not relevant, as the
protocol, which is comprised of a series of three letters and an attached map that clearly
delineates the Lateral Channel and shows where it begins and ends, is clear on its face.
Moreover, the 1992 Multi-Agency Seal Protocol itself is not relevant, for the reasons stated
above (see response to point 2).
7. “. . . Mr. Moore always understood that the 1992 Multi-Agency Seal Protocol was
‘meant to be an adaptive management tool with new input from operational
experience revising the protocols.” (Oct. 24, 2012 letter at 3.)
See responses to points 2 and 6. In addition, although the signatory agencies did not
change the 1992 protocols to allow use of the Lateral Channel during the pupping season, NPS,
through its 2008 SUP, did in fact revise its protocols based on operational experience by creating
a year round harbor seal protection area in addition to the seasonal closure of the channel.
8. “DBOC . .. has not entered the ‘Lateral Channel’ as defined by decades of
operational practice.” (Oct. 24, 2012 letter at 3.)
DBOC itself, its attorneys, agents, and other advocates, have all contradicted this
statement, as indicated in the Feb. 1, 2012 letter, attached hereto as Exhibit 20. For more detail,
see response to point 2.
9. “NPS has never alleged that DBOC is out of compliance.” (Oct. 24, 2012 letter at 3.)
Whether or not NPS has made such an allegation or believes that the proposition is true is
irrelevant to the question of whether DBOC is in compliance with the Coastal Act or the 2007
Consent Order. In any event, as is the case in dealing with any agency with prosecutorial
discretion, one cannot infer from the agency’s failure to lodge an allegation that an agency
believes such an allegation would be unfounded. See also response to point 3.
10. “NMFS . . . has never alleged that DBOC is out of compliance with the 1992 MultiAgency Seal Protocol, and does not consider DBOC’s long-standing boat transit
patterns to cause any impacts.” (Oct. 24, 2012 letter at 4.)
DBOC does not cite to any communication with or from NMFS in support of this
statement. The Commission is not aware of NMFS having weighed in on this issue, and in fact,
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Commission staff indicates that NMFS has not said that DBOC’s use of the Lateral Channel
during the pupping season is acceptable under the 1992 protocols. The lack of input from NMFS
cannot be seen as support for DBOC’s activities or interpretation of the facts. See, also, the
response to point 9. Moreover, compliance with the 1992 Multi-Agency Seal Protocol is not
relevant, for the reasons stated above (see response to point 2).
11. “The CCC’s contention that DBOC is out of compliance with the 2008 SUP turns on
how the term ‘Lateral Channel’ is defined in the 2008 SUP, and in practice. . . . the
2008 SUP did not disturb in any way the sixteen years of operational practice under
the 1992 Multi-Agency Seal Protocol already in place. . . . it did not define the key
terms ‘Lateral Channel,’ ‘Main Channel,’ or ‘West Channel’ . . . . Nor did the map
included in Exhibit C to the 2008 SUP designate the geographic extent of the ‘Lateral
Channel.’” (Oct. 24, 2012 letter at 4-5.)
With respect to the first point, see point 2. With respect to the second point, see point 4.
In addition, it is worth noting that NPS was a signatory to the 1992 protocol and subsequently
replaced it with the 2008 SUP. DBOC, to the contrary, was not a signatory to the 1992 protocol
and does not provide any basis for its assertions about the nature of its predecessor’s operations.
DBOC refers to 16 years of operational practice, but it has been operating this facility for less
than 10 years. It is inappropriate for DBOC to speculate about the specific practices of the
previous operator without any evidence to support their claims regarding his behavior.
12. “Had the NPS and DBOC intended to change sixteen years of operational practice, it
was incumbent on the NPS to make that clear to DBOC in the 2008 SUP.” (Oct. 24,
2012 letter at 5.)
DBOC does not cite any authority for this statement or clarify what it means that it “was
incumbent on the NPS to make that clear.” However, as indicated above, the SUP contains an
integration clause (provision 32 on page 14) that states that the SUP itself, with its exhibits,
“constitutes the entire agreement between Permitter and Permittee with respect to the subject
matter of this Permit and supersedes all prior offers, negotiations, oral and written.” This is a
standard legal practice for indicating that an agreement is self-contained and independent of any
prior documents.
13. “NPS has never cited DBOC for failure to comply.” (Oct. 24, 2012 letter at 5.)
See response to point 9.
14. “DBOC submitted a Boat Transit Map to NPS that demonstrated the year-round
extent of its boat transit operations.” (Oct. 24, 2012 letter at 5.) “The CCC received
this map . . . .The [CCC’s] July 30 letter takes the position that the Boat Transit Map
‘did not address the necessary seasonal closures,’ but that is not the case . . . When
DBOC agreed to the annual harbor seal protection zones, it effectively agreed to
operate with respect to the ‘Lateral Channel’ as if it was harbor seal pupping season
all year long.” (Oct. 24, 2012 letter at 5, footnote 2.)
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Consistent with the requirements of the 2007 Consent Order, Commission staff
interpreted the proposed map as establishing the baseline of areas where boats would never
operate, with further, seasonal restrictions to apply as well.
The 2007 Order spoke specifically as to what areas were precluded: “All of
Respondent’s boats, personnel, and any structures and materials owned or used by Respondent
shall be prohibited from the harbor seal protection areas defined on the map, which is attached to
this Consent Order as Figure 1.”. (Section 3.2.6). The 2007 Order goes on to provide that
Respondents were required, within 60 days, to submit a plan outlining the removal of all
equipment and materials located in these areas for the Executive Director’s approval. It further
provided that “In addition all Respondent’s boats and personnel shall be prohibited from coming
within 100 yards of hauled out harbor seals.” The plan was merely to govern how and in what
manner materials were to be removed. The Order established the parameters of the area and
could not have been amended inadvertently by this Map that was prepared for other reasons and
submitted to other entities.
In any event, Commission staff never issued anything to DBOC to suggest that
Commission staff accepted the plan that DBOC had submitted or implied that it amended our
Order. Further, the Boat Transit Map provided no information to suggest that it indicated yearround areas of operation and that it would not be further modified with additional seasonal
restrictions.
Finally, regardless of how the Vessel Transit Plan is interpreted or what its status is, it
does not override Section 3.2.5 or other sections of the 2007 Consent Order, which again
incorporate the Section 7 of the order and thus the SUP. For more detail, see page 2 of the July
30, 2012 letter from Nancy Cave, California Coastal Commission, to Kevin Lunny, DBOC,
attached hereto as Exhibit 24.
15. “The July 30 letter cites to a January 23, 2012, letter from NPS to DBOC, which
states in relevant part that the NPS interprets the term ‘Lateral Channel’ in the 2008
SUP as ‘the entire channel between the Main Channel and West Channel.’ . . . This
letter is unhelpful, in that it uses undefined terms in an attempt to define an undefined
term, and never relates to a map.” (Oct. 24, 2012 letter at 6.)
This does not appear to present a defense to this action. However, the fact is that the
Main Channel and West Channel are also defined and shown on the map from the 1992 protocol.
Thus, defining the Lateral Channel in the manner of the above-referenced letter makes its
location clear. In any event, the January 23, 2012 letter from NPS was not the original or
primary basis for the Commission’s interpretation of the 2008 SUP. That letter was generated in
response to DBOC’s insistence that NPS agreed with its position on how to interpret the phrase
“Lateral Channel,” which, as the letter indicates, it did not.
16. “Mr. Moore . . . explains that the westernmost extent of the ‘Lateral Channel’ has
always been undefined.” (Oct. 24, 2012 letter at 6.)
See responses to point 4 and 6. In addition, this appears to conflict with DBOC’s
position that it has always known the extent of the channel and relied on that understanding to
abide by the requirement to stay out of it during certain periods.
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17. “The Resource Agencies – particularly NPS – could easily resolve any controversy
with readily available technology.” (Oct. 24, 2012 letter at 7.)
There is no requirement for any entity, including NPS, to further address this issue,
particularly given that, prior to DBOC’s assertions about the meaning of the Lateral Channel, as
listed above, there was no controversy of which the Commission is aware. No one questioned
the clarity of the 1992 map or the location of the channel, and the Commission’s position and
2007 Consent Order regarding what areas need to be protected from traffic, which is the purpose
of defining the term, is clear on this point, and was endorsed by NPS as well.
18. “. . . the 2008 SUP does not disturb in any way operational practice . . . . DBOC’s
interpretation . . . is confirmed by Mr. Moore . .. as well as by NPS’s failure to cite
DBOC for noncompliance at any point.” (Oct. 24, 2012 letter at 7.)
See responses to points 2, 6, and 12.
19. “. . . explanation that the 1992 Multi-Agency Seal Protocol was ‘meant to be an
adaptive management tool with new input from operational experience . . .’
demonstrates why CCC’s attempt to interpret the Protocol in absence of operational
practice was doomed to fail.” (Oct. 24, 2012 letter at 7.)
See response to point 7.
Marine Debris
20. “DBOC denies that it has discharged any marine debris about which staff complains”
(Statement of Defense Form.)
This is a general denial without any factual support. The body of the Commission’s
findings provides evidence in support of the Commission’s finding that DBOC did discharge
subject debris. The Commission’s responses to DBOC’s more specific arguments as to why
DBOC believes it has not discharged such debris are listed below. For example, DBOC itself
has confirmed that, at a minimum, during storm events, there have been discharges of significant
amount of marine debris, and agreed that management measures should be improved.
21. “DBOC cannot agree with the [CCC’s] July 30 letter’s assertion that the ‘distinction
[DBOC has] made between new and legacy debris is irrelevant . . .’ Id. at 3
(emphasis added). This is so because DBOC operates under a self-imposed ‘zero
loss’ policy with respect to the aquaculture materials DBOC uses. . . . DBOC does
not dispute that JOC’s operations permitted the loss of a substantial amount of
aquaculture materials into the marine environment . . . .” (Oct. 24, 2012 letter at 11.)
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DBOC does not cite any basis for its disagreement regarding the distinction between new
and legacy debris. The statement that DBOC operates under a self-imposed “zero loss” policy
with respect to aquaculture materials DBOC uses is irrelevant as to whether it is responsible for
legacy debris. And although the CCC appreciates any efforts at reducing debris in the estero,
there has been no evidence submitted to support the success of a “zero loss” policy. Moreover,
although it is, due to the practices and materials used by DBOC, difficult to tell what is new and
old debris, the materials at issue here all come from mariculture in the estero, conducted either
by DBOC or its predecessor. Since DBOC purchased all of the assets of JOC, and then
continued to use many of the same sorts of mariculture materials, they have made it impossible
to determine the extent to which any of the debris preexisted their operations. Again, there have
been at least some known storm events causing releases of debris after their purchase of the
property, and DBOC has not quantified these releases.
22. “Setting aside for the moment CCC’s assertion that all historic aquaculture debris is
DBOC’s legal obligation, DBOC’s revised Debris Removal Plan (currently under
CCC review) evidences DBOC’s commitment to clean up marine debris – regardless
of origin – in Drakes Estero.” (Oct. 24, 2012 letter at 11.)
The Commission appreciates any steps taken by DBOC to reduce debris in the estero.
These Orders would provide a mechanism to coordinate any such steps, and allow the
Commission to work with DBOC on such plans to ensure protection of coastal resources.
After-the-Fact Development
23. “DBOC denies that any after-the-fact development remains w/o the consent of staff.”
(Statement of Defense Form.)
This is a general denial without any factual support. Insofar as the 2007 Consent Order
acknowledged the presence of some after-the-fact development, it also noted that a permit was
required, and the 2007 Consent Order specifically required that DBOC obtain a permit to
authorize any unpermitted development it wished to retain, which clearly included any
conditions imposed which might be necessary to ensure any development is consistent with the
Coastal Act. In fact, Section 3.0 of the 2007 Consent Order explicitly states, “Nothing in this
Consent Order shall be construed to authorize the corresponding development or operations.”
Additionally, various elements of unpermitted development persist on the Property, including but
not limited to the unpermitted trailers, picnic tables, processing facilities, settling tanks, and
grading/paving. As no Coastal Act authorization has been granted for new development on the
property since the 1984 Consistency Certification, the Commission has in no way ‘consented’ to
the unpermitted development on the Property.
24. “All after-the-fact development alleged by staff that occurred prior to the 2007
Consent Order was addressed by the 2007 Consent Order.” (Statement of Defense
Form.)
This defense appears to imply that some unpermitted development was authorized by the
2007 Consent Order. In fact, the 2007 Consent Order explicitly noted that no exemptions
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applied, and required that Respondent obtain a CDP for any unpermitted development, either
onshore or off shore, and required that DBOC amend its permit application to include such
unpermitted development. The entire 2007 Consent Order was premised on the requirement that
DBOC obtain Coastal Act authorization for any unpermitted development, which has not
happened. All unpermitted development addressed therein thus remains unpermitted under the
Coastal Act.
25. “. . . the CCC has long had knowledge of the activities described in Items 39 – 47 [of
DBOC’s May 7, 2012 letter], which the CCC describes as ‘after the fact’
development. . . . Items 39 – 47 in the May 7 letter recount activities completed at the
direction of the NPS, the County of Marin, and/or the CCC in the period immediately
after DBOC took over the oyster farm. These activities preceded the Consent Order. .
. . Item 47 – installation of several new picnic tables – also preceded the Consent
Order.” (Oct. 24, 2012 letter at 12.)
See response to point 24.
26. “Only one activity described in the May 7 letter occurred after the Consent Order,
and the CCC has long had knowledge of the event. With respect to Item 46, on
March 5, 2008, DBOC experienced an electrical emergency involving an
underground conduit. In the process of attempting to perform an emergency
replacement of the conduit, DBOC dug a 12” by 18” x 80’ trench. As stated in the
May 7 letter, DBOC did not believe that the emergency repair constituted ‘new
development’ under the Coastal Act. CCC enforcement staff immediately informed
DBOC that it could not perform the work without a permit. DBOC stopped the work
before it was completed and backfilled the trench as directed by the CCC. DBOC
complied fully with CCC enforcement at the time, and paid the one-day violation fee
assessed under the Consent Order.” (Oct. 24, 2012 letter at 12.)
This is indeed one example of unpermitted development undertaken after the 2007
Consent Order. The Commission required DBOC to restore the area pursuant to the terms of the
CDO, and DBOC did so.
Clams
27. “The Fish and Game Commission corrected the clerical error in the leases on
December 10, 2009…Well before this occurred, Drakes Bay Oyster Company notified
the Coastal Commission of the clerical error…Costal Commission staff therefore had
specific knowledge of the clerical error and that it was being corrected. It is difficult
to understand why Coastal Commission staff would order the relocation of the clams,
notwithstanding their misreading of the Consent Order…Because the Fish and Game
Commission corrected a clerical error, this affirms that the approval to cultivate
clams was valid in 1993. The authorization to cultivate clams has been longestablished.”(January 19, 2010 letter at 2.)
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Regardless of any purported clerical error in a permit from another state agency, no
Coastal Act authorization to cultivate Manila clams anywhere in the estero has ever been
granted. Therefore, authorization to cultivate clams has not in fact been “long established”, and
until clams were found within lease area M-438-01 by Commission staff in the summer of 2009,
Commission staff had no reason to suspect that cultivation was occurring in any area outside of
the then-approved M-438-02 lease area. Unless the argument is being made that the Commission
should have been prescient enough to know that two years after the signing of the 2007 Consent
Orders a subsequent action by another state agency would change peripheral circumstances,
staff’s request that clams be relocated to reflect legal requirements validly in place at the time the
2007 Consent Orders were signed was reflective of a reasonable demand for Respondent to
comply with the conditions and requirements in place at the time the settlement was mutually
agreed upon.
28. “Nor does it make any sense to cultivate clams in Lease M-438-02 because it was
created as a deep water lease for scallops. Clams and scallops are not grown the
same way. Clams cannot be cultivated in deep water. They are not grown in trays or
floating bags, as suggested by Coastal Commission staff, because they are grown on
intertidal sandbars, beaches and mudflats, not in deep water…A requirement to
cultivate clams in Lease M-438-02 is nonsensical and the insistence that such a
requirement is valid reflects the Coastal Commission staff’s lack of expertise with
coastal dependent shellfish production techniques.” (January 19, 2010 letter at 2.)
The claim that it would have been inappropriate for the lease to have referred to the deep
water portion of the estero is specious for two reasons. As a threshold matter, at the time the
2007 Consent Order was signed, lease area M-438-02 was the only location in the estero in
which Manila clams were legally authorized to be cultivated, and therefore the only location in
which the Coastal Commission could have permitted to be used, via the Consent Order. The
Coastal Commission has no ability to amend leases held by other parties. It would have been
inappropriate for Commission staff to presume that an existing, valid permit from another state
agency did not reflect agency intent, particularly given that this issue had not at the time even
been raised. Furthermore, despite the assertions in Respondent’s counsel’s letter, research has
shown that both growth rates and survival of manila clams increases when they are cultivated in
floating trays in deep water (www.seafish.org/media/Publications/SR400.pdf). Accordingly,
Commission staff’s assumption that DBOC would comply with the terms and conditions of a
validly issued permit from the Fish and Game Commission to cultivate clams in a manner
consistent with scientific research findings was therefore not ill-founded.
Jurisdictional Arguments and Arguments based on Chapter 3 Policies
29. “The California Coastal Commission Lacks Jurisdiction to Duplicate or Exceed the
California Department of Fish and Game’s Long-Standing Program for Protecting
Harbor Seals in Drakes Estero.” (Oct. 24, 2012 letter, § I.E.) “Section 30411(a) of
the Coastal Act recognizes that the Fish and Game Commission and CDFG are ‘the
principal state agencies responsible for the establishment and control of wildlife and
fishery management programs,’ and prohibits the CCC from establishing or imposing
‘any controls with respect thereto that duplicate or exceed regulatory controls
established by [CDFG or the Fish and Game Commission] pursuant to specific
statutory requirements or authorization.” (Oct. 24, 2012 letter at 7.)
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These are correct recitations of law. However, they are not relevant to the instant
proceeding. They could only be relevant if DBOC were to: (1) identify existing “regulatory
controls established by” the California Department of Fish and Wildlife (“DFW”) 39 or the
California Fish and Game Commission (“FGC”) as part of a wildlife or fishery management
program; (2) identify a way in which the orders proposed for the Commission’s adoption would
“establish or impose . . . controls with respect [to wildlife or fishery management programs],”
and (3) explain how the controls in the proposed orders would “duplicate or exceed” the
regulatory controls established by DFW or FGC. DBOC has done none of these things, and the
Commission asserts that it cannot.
First, DFW and FGC have no regulatory controls in place. Even the DFW leases are no
longer in place, since, by their terms, they expired with the expiration of DBOC’s reservation of
use and occupancy. Second, even the controls that were in place were to control an aquaculture
operation. Both the Coastal Act (PRC § 30100.2) and the Fish and Game Code (§ 17) define
aquaculture as a form of agriculture; it is not wildlife or a fishery. DFG is on record officially
concurring in this point. See May 15, 2007 letter from L. Ryan Broddrick, Director, DFW, to
Don Neubacher, Superintendent, Point Reyes National Seashore, attached hereto as Exhibit 28.
Thus, the first criterion is not satisfied, for multiple reasons.
For the same reasons, the second criterion is also not satisfied here. Any controls the
Commission’s orders would impose would be controls imposed on an agricultural (aquaculture)
operation, not on a wildlife or fishery management program. Given that neither of the first two
criteria applies, it would be impossible for the third to apply. This issue was also addressed in the
Feb. 1, 2012 letter, attached hereto as Exhibit 20, at pages 4-5.
30. “. . . the [CCC’s] July 30 letter asserts that Section 30411(a) does not apply because
‘aquaculture operations are not wildlife or fisheries management programs’ within
the meaning of Section 30411(a) . . . . it is not DBOC’s aquaculture operations that
are the focus. . . the relevant CDFG action is the 1992 Multi-Agency Seal Protocol . .
., which was designed to ‘minimize the disturbance to harbor seals . . . . the 1992
Multi-Agency Seal Protocol is a wildlife management program.” (Oct. 24, 2012 letter
at 8.)
The 1992 Multi-Agency Seal Protocol regulated an aquaculture operation. Although it
did so, in part, to protect wildlife, that does not make it a wildlife management program.
Similarly, the orders proposed for Commission adoption would not impose controls with respect
to wildlife or fishery management programs, as they would be directed at the aquaculture
operation. In addition, DBOC’s argument would mean that section 30411(a) would divest the
Commission of regulatory authority over any type of development that might affect a fishery or
wildlife that is currently the subject of a fishery or wildlife management program. Section
30411(a) was designed to prevent the Commission from adopting controls with respect to
wildlife or fishery management programs that duplicate or exceed controls established by DFW
or FGC, not to prevent the Commission from regulating development that could affect wildlife or
fisheries.
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31. “. . . the fact that the CCC was not included in the 1992 Multi-Agency Seal Protocol
serves as a pointed demonstration of CCC’s lack of jurisdiction.” (Oct. 24, 2012
letter at 9.)
The fact that the Commission was not included in the 1992 Multi-Agency Seal Protocol
is most likely due to the fact that the Commission had not become involved in the operation, and
may not even have been aware of it, in the early 1990s. In any event, the Commission would not
normally sign onto such a document because that is not the mechanism through which matters
come before the Commission; the Commission regulates development through a permitting
process.
32. “Section 30411(c) further isolates the CCC’s authority to coastal planning
responsibilities. 30411(c) explains that aquaculture is a ‘coastal-dependent use
which should be encouraged’ and that the ‘[CCC] . . . shall, consistent with the
coastal planning requirements of this division, provide for as many coastal sites
identified by the [DFG] for any uses that are consistent with the policies of Chapter
3. . . . This planning authority cannot be read as a blanket grant of authority over
aquaculture operations.” (Oct. 24, 2012 letter at 9.)
This argument conflicts with the prior arguments. By arguing that section 30411(c)
“isolates” the Commission’s authority over aquaculture, DBOC concedes that the Commission
has such authority, whereas the prior points argued that the Commission lacked jurisdiction.
Section 30411(c) confirms that the Commission has such jurisdiction. And while it directs the
Commission to encourage salt water or brackish water aquaculture and to support the use of sites
identified by DFW, it also expressly limits such directives to cases where it is “consistent with
the coastal planning requirements of [the Coastal Act]” and “consistent with the policies of
Chapter 3.” Finally, the proposed Orders are not designed to discourage aquaculture or the use
of the subject site. The Orders are designed to bring the operation under the Commission’s
appropriate regulatory control through the permitting process, address prior unpermitted
development, and only if permitting fails or is deemed impossible due to restrictions imposed by
the property owner, to then facilitate an orderly removal process.
33. “Ultimately, the geographic extent of the harbor seal pupping closure in Drakes
Estero is an issue for the Resource Agencies . . . . While DBOC stands ready to
participate with the agencies on the issue, it sees no formal role for CCC in those
discussions.” (Oct. 24, 2012 letter at 10.)
Whether DBOC sees a role for the Commission is not relevant to whether the
Commission does, in fact, have jurisdiction here. For the reasons stated in the body of the
Commission’s findings, the operations and activities at issue constitute development, and as
such, the Commission has jurisdiction. And for the reasons stated above, section 30411 does not
divest the Commission of that jurisdiction.
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34. “[PRC] § 30411(c) expresses the Legislature’s policy to ‘encourage[]’ aquaculture,
and says that the Commission ‘shall’ provide aquaculture in the sites identified by the
Department of Fish and Wildlife for aquaculture. Instead of encouraging
aquaculture by DBOC in a location leased by the Department, the order would
further constrain aquaculture.” (January 23, 2013 letter from Zachary R. Walton,
Esq., SSL Law Firm, LLP, to Lisa Haage, California Coastal Commission
(hereinafter, “Jan. 23, 2013 letter”).)
The two positions are not inconsistent. The proposed orders are in response to
unpermitted development. PRC section 30411(c) does not require the Commission to allow
aquaculture to proceed unpermitted and unregulated. This facility has been operating without a
CDP since the Coastal Act’s inception. The Commission has already issued one order requiring
that it secure a CDP for its operations, and in the five years since then, DBOC has failed to do so.
See response to point 32.
35. “[PRC] § 30411(a) prohibits the Commission from imposing controls on aquaculture
that ‘duplicate or exceed’ those provided by the Department of Fish and Wildlife
concerning wildlife and ‘fishery management’ programs. Notwithstanding your view
on whether the constitutional right to fish extends to aquaculture – we believe that it
does – ‘fishery management’ extends to commercial operations, including
aquaculture. Indeed, the Commission previously acknowledged that 30411(a) applies
to aquaculture at least beginning in the 1990s. The proposed order would impose
controls that duplicate or exceed those imposed by DFW, which is unconstitutional.
(See Cal. Const. art. 4 § 20; 17 Cal. Atty. Gen. Op. 72.) We are concerned about
agreeing to a consent decree that imposes restoration obligations on DBOC until
DFW is consulted.” (Jan. 23, 2013 letter.)
See response to point 29. Additionally, Section 20 of Article 4 of the California
Constitution simply authorizes the legislature to divide the state into fish and game districts and
to protect fish and game in districts or parts thereof, and establishes the Fish and Game
Commission. The Attorney General opinion cited, Opinion No. 50-215, from 1951, simply
concludes that the addition of provisions to the California Constitution related to the Fish and
Game Commission precluded the Legislature from delegating authority “to administer the
Division of Fish and Game” to anyone other than the Fish and Game Commission (FGC). The
proposed Orders would not involve the Commission administering the Division of Fish and
Game and thus would not be in conflict with this ruling. DBOC’s interpretation of Attorney
General Opinion No. 50-215 would divest every state regulatory agency that exercises its power
in part, to protect fish or wildlife, of its authority. The State Water Boards, for example, could
not protect water quality in support of the Clean Water Act’s “fishable, swimmable” mandate
because it would be seen as an intrusion on FGC’s purview. This is a misreading of the opinion.
36. “[PRC] § 30222.5 requires to [sic] Commission to give ‘priority’ to aquaculture
proposals. Instead of giving priority to DBOC’s permit application, however, staff is
considering preparing a cease and desist order.” (Jan. 23, 2013 letter)
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The two positions are not inconsistent. The proposed orders are in response to
unpermitted development. PRC section 30222.5 does not require the Commission to allow
aquaculture to proceed unpermitted and unregulated in order to give it priority. This facility has
been operating without a CDP since the Coastal Act’s inception. The Commission has already
issued one order requiring that it secure a CDP for its operations, and in the five years since then,
DBOC has failed to do so. The proposed CDO would not require cessation of aquaculture
operations unless and until they failed to secure any sort of permit through the normal permitting
process or were prevented from obtaining permitting because of a refusal by the landowner to
permit the activity.
37. “[PRC] § 30234 requires the Commission to ‘protect[] and, where feasible,
upgrade[]’ facilities serving ‘commercial fishing’, such as DBOC’s. Section 30234
also prohibits ‘reduc[ing]’ existing facilities serving commercial fishing, except in
circumstances not present here. Instead of working to protect and upgrade DBOC,
however, the order would restrict DBOC’s operations.” (Jan. 23, 2013 letter.)
As indicated by the May 15, 2007 letter from L. Ryan Broddrick, Director, DFW, to Don
Neubacher, Superintendent, Point Reyes National Seashore, which is discussed in the response to
point 29, aquaculture is not commercial fishing, but agriculture. However, even if section 30234
were to apply, it would not preclude the proposed action, as that action is not designed to
undermine the operation but to bring it into compliance with the Coastal Act. See also responses
to points 34 and 36.
General
38. “Drakes Bay Oyster Company is in full compliance with the Consent Order.” (Oct.
24, 2012 letter)
This is a general denial without any factual support. The body of the Commission’s
findings provides evidence in support of the Commission’s contrary legal conclusion.
39. “DBOC has had an after-the-fact CDP application pending since 2008.” (Jan. 23,
2013 letter)
DBOC’s application is not pending. Commission staff has repeatedly indicated what
DBOC must do to complete its application. Until a complete application is received, the
application is not filed, and no application is pending. The most recent letter from Commission
staff regarding the incomplete application is from March 16, 2012, and lists several remaining
deficiencies in the application (attached hereto as Exhibit 29).
40. “. . . the restoration order constitutes a ‘project’ under CEQA that would require
environmental review . . . . Our understanding of CEQA is that environmental review
can not be avoided simply through the auspices of an order.” (Jan. 23, 2013 letter.)
The restoration order does not constitute a project, pursuant to CEQA Guidelines
(California Code of Regulations, Title 14 (“14 CCR”)) section 15378. In addition, the
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restoration order, and the Orders in general, are categorically exempt from CEQA pursuant to
CEQA Guidelines sections 15061(b)(2), 15307, 15308, and 15321. Although categorical
exemptions cannot be used “for an activity where there is a reasonable possibility that the
activity will have a significant effect on the environment due to unusual circumstances,” (14
CCR § 15300.2), the phrase “significant effect on the environment” is defined in PRC section
21068 as “a substantial, or potentially substantial, adverse change in the environment (see also
14 CCR § 15382). In this case, for the reasons stated above, there is no reasonable possibility
that the restoration will have a substantial adverse impact on the environment. In fact, the only
argument DBOC has provided for why the restoration might have an adverse impact on the
environment is that it would result in the removal of filter feeders. However, the restoration
requirements only demand the removal of the oysters if they are required to be removed
independently due to the denial of a CDP or the removal of DBOC’s property right to occupy the
Subject Property. These Orders are not designed to, and do not, independently require removal
of the oysters.
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CEASE AND DESIST ORDER CCC-13-CD-01 AND
RESTORATION ORDER CCC-13-RO-01
1.0

CEASE AND DESIST ORDER CCC-13-CD-01.
1.1

1.2

Pursuant to its authority under California Public Resources Code (‘PRC’)
Section 30810, the California Coastal Commission (‘Commission’) hereby
orders and authorizes Drakes Bay Oyster Company (DBOC); those
individuals exercising any degree of control over DBOC; and all their
successors, assigns, employees, agents, contractors, and any persons
acting in concert with any of the foregoing (hereinafter collectively
referred to as ‘Respondents’) to:
(A)

Cease and desist from engaging in any further development, as that
term is defined in PRC Section 30106, that would normally require
a coastal development permit on any of the property identified in
Section 4.2 below (‘Subject Property’), including by expanding or
altering, unless simply reducing or in compliance with the removal
requirements of these orders, current extant operations on the
Subject Property, unless authorized pursuant to the Coastal Act
(PRC Sections 30000-30900), which includes through these orders.

(B)

Cease and desist from maintaining on the Subject Property any
Unpermitted Development, as defined in Section 4.3, below.

(C)

Remove, pursuant to the approved removal plan required by
Section 7.3, below, and pursuant to the terms and conditions set
forth herein, all physical items placed or allowed to come to rest on
the Subject Property as a result of the Unpermitted Development,
as defined in Section 4.3, below.

(D)

Fully and completely comply with the terms and conditions of the
Restoration Order CCC-13-RO-01 as provided in Sections 2 and 7,
below.

Notwithstanding Sections 1.1(B), 1.1(C), and 1.1(D), above, if a court of
competent jurisdiction issues an order giving DBOC the right to continue
to occupy the Subject Property despite the Federal Actions (as defined in
section 4.12, below), then the obligations (including prohibitions) listed in
Sections 1.1(B), 1.1(C), and 1.1(D) are tolled for the time during which
any such order is in effect. Similarly, if a final judicial action allows
DBOC to continue to occupy the Subject Property for a limited time,
solely to provide additional time for DBOC to vacate the premises, or if
the executive branch of the federal government does so, the obligations
(including prohibitions) listed in Sections 1.1(B), 1.1(C), and 1.1(D) are
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tolled for the period during which DBOC is allowed to remain. If the final
disposition of any judicial challenge to the Interior Decision or any
administrative action(s) flowing therefrom gives DBOC the right to
continue to occupy the Subject Property indefinitely and to continue its
operations, or if the federal government alters its position so as to allow
the same, then Sections 1.1(B), 1.1(C), 1.1(D), and 6.2 of these Orders are
inoperative.
2.0

RESTORATION ORDER CCC-13-RO-01
Pursuant to its authority under PRC Section 30811, the Commission hereby orders
and authorizes Respondents to restore the Subject Property by implementing the
Restoration Order described, and taking all other restorative actions listed, in
Section 7, below, including through conducting the restoration of native habitat
and monitoring of the restoration.

3.0

NATURE OF ORDERS
Respondents, employees and agents, and any person acting in concert with any of
the foregoing are jointly and severally subject to all the requirements of Cease and
Desist Order CCC-13-CD-01 and Restoration Order CCC-13-RO-01 (hereinafter
referred to as “Orders”). Respondents shall cause current and future employees
and agents, and any contractors performing any of the work contemplated or
required herein, and any persons acting in concert with any of these entities to
comply with the terms and conditions of these Orders. Respondents shall
condition any contracts for work related to these Orders upon an agreement that
any and all employees, agents, and contractors; and any persons acting in concert
with any of the foregoing or with any of the other Respondents, adhere to and
comply with the terms and conditions set forth herein.
These Orders authorize and contingently require removal and restoration
activities, among other things, as outlined in these Orders. Any development
subject to Coastal Act permitting requirements that is not specifically authorized
under these Orders requires a Coastal Development Permit. Nothing in these
Orders guarantees or conveys any right to development on the Subject Property
other than the work expressly authorized by these Orders.
These Orders are intended to supplement previous Commission action on the
Subject Property, including Commission Cease and Desist Orders No. CCC-07CD-11 and CCC-03-CD-12, and supersede past-action only to the extent that
terms are irreconcilably incompatible.
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PROVISIONS COMMON TO BOTH ORDERS
4.0

DEFINITIONS

4.1

Persons Subject to these Orders
Persons subject to these Orders are Drakes Bay Oyster Company (DBOC);
those individuals exercising any degree of control over DBOC; and all
their successors, assigns, employees, agents, contractors, and any persons
acting in concert with any of the foregoing. Kevin Lunny, as owner and
operator of Drakes Bay Oyster Company, is the representative and agent
for service of documents for Respondents.

4.2

Subject Property. The property that is the subject of these Orders is
described as follows:
Approximately 1.5 acres of dry land along the banks of Drake’s Estero
(designated by the Marin County Assessor’s Office as Assessor’s Parcel
Number 109-13-017) and approximately 1060 acres of submerged areas
within Drake’s Estero, all of which is located within the Point Reyes
National Seashore and is referred to as Drakes Bay Oyster Company. The
street address for the operation is 17171 Sir Francis Drake Blvd.,
Inverness, California, 94937. The property is owned by the National Park
Service and was effectively leased to DBOC under a reservation of use
and occupancy agreement and special use permit through November 30,
2012.

4.3

Unpermitted Development.
“Unpermitted Development” refers to ‘development’, as that term is
defined in the Coastal Act (PRC Section 30106), including the materials,
structures, topographic changes, or other changes resulting therefrom, and
changes in density or intensity of use of land and/or water from its 1973
status, that occurred on the Subject Property without the authorization
required pursuant to the Coastal Act, including, but not limited to, the
following:
(A)

Commencement of, or any substantial changes to, the operation of
offshore aquaculture facilities, including significant changes in
operation methods, volume, species, or location;

(B)

Performance of substantial changes to ongoing processing or sales
of aquaculture products, and other related onshore operations;
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(C)

Construction, installation, or alteration of structures and equipment
and land alteration, including:
(1)

4.4

Development taking place since December 2007, including
but not limited to: excavation and backfill of a 12” by 18”
by 80’ long electrical trench; removal and replacement of a
porch on a residential unit; installation of a split rail fence
along the edge of a parking area; installation of asphalt
pavement surrounding the processing facility; placement
and removal of clam cultivation bags within a harbor seal
protection area and associated vessel use and worker
operations; replacement of six picnic tables and placement
of six additional picnic tables; placement of five outdoor
seed setting tanks and associated water intake, discharge
and circulation infrastructure; installation of a temporary
construction trailer; installation of a temporary 8’x40’
container for oyster shucking and packing; and installation
of a 8’ by 40’ refrigeration unit, all of which was in
violation of Sections 2.0, 3.1.2 and 3.2.1 of Consent Cease
and Desist Order No. CCC-07-CD-11 (the “2007 Order”).

(D)

Operation of boats in the Lateral Channel (as defined in section
4.7, below), which is also in violation of Section 3.2.6 of the 2007
Order; and

(E)

Discharge of marine debris in the form of legacy, abandoned,
discarded, or fugitive mariculture materials, which is also in
violation of Section 3.2.2 of the 2007 Order.

Interim Use Period.
The Interim Use Period is that period beginning upon the effective date of
these Orders, as defined in Section 9.0, and terminating when Respondents
either (a) secure issuance of a Coastal Development Permit authorizing
and regulating their operations at the Subject Property and agree to abide
by its terms or (b) complete all removal and restoration activities
enumerated in Sections 6.0 and 7.0 of these Orders.

4.5

Cultivation Areas.
Cultivation Areas are those areas that meet all of the following criterion:
1) they are included in the most recent, current iterations of the California
Department of Fish and Game leases M438-01 and M438-02; 2) they are
consistent with the California Department of Health, the Food and Drug
Administration, and the National Shellfish Sanitation Program approved
shellfish harvest areas within Drake’s Estero; and 3) they are outside of
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areas identified as harbor seal protection areas on the map attached to
these Orders as Attachment 4.
4.6

Lateral Channel.
The phrase “Lateral Channel” is defined herein as the entire channel
eastward of the line connecting Point A at 38°3’0.72”N, 122°56’50.62”W
and Point B at 38°2’55.75”N, 122°56’53.76”W, as depicted on the map
attached to these Orders as Attachment 1.

4.7

Debris.
The term “Debris” as used in this order includes mariculture equipment
and refuse generated either by Respondents or Johnson’s Oyster Company
within Drake’s Estero and Estero de Limantour, from both contemporary
and historic operations, which no longer form part of active production
activities.

4.8

Harbor Seal Breeding Season.
The Harbor Seal Breeding Season is defined as beginning March 1 and
ending June 30 annually.

4.9

Executive Director.
The phrase “Executive Director” refers to the Executive Director of the
California Coastal Commission.

4.10

Interior.
The United States Department of the Interior.

4.11

Interior Decision
The decision of Interior Secretary Kenneth Salazar as effectuated and/or
memorialized in his November 29, 2012 letter to the Director of the
National Park Service regarding “Point Reyes national Seashore – Drakes
Bay Oyster Company”, which letter is attached hereto as Attachment 2.

4.12

Federal Actions.
The phrase “Federal Actions” refers to the Interior Decision and
associated actions by Interior; the actions of the National Park Service
through its November 29, 2012 letter to Kevin and Nancy Lunny, attached
hereto as Attachment 3; and any other related actions by Interior or any
subdivisions thereof.
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SUBSTANTIVE OBLIGATIONS OF THESE ORDERS
5.0

INTERIM USE PROVISIONS
5.1

Ongoing Operation.
(A)

Production Limits. The number of oyster and clam seed planted
within the State water bottom leases in Drake’s Estero occurring in
any calendar year during the Interim Use Period shall not exceed
the number planted in 2007.

(B)

Spatial Extent of Cultivation and Equipment

(C)

(1)

Within fifteen (15) days of the effective date of these
Orders, Respondents shall furnish, for the Executive
Director’s review and approval, documentation
demonstrating, under penalty of perjury, that any
cultivation continuing during the Interim Use Period,
including all production equipment, is and will continue to
be confined to Cultivation Areas.

(2)

Should equipment come to be located in an area of the
Subject Property outside of the Cultivation Areas or
cultivation occur outside those areas after the effective date
of these Orders, Respondents shall, within 48 hours of
receipt of knowledge of said location, provide notice to the
Executive Director thereof, and shall furnish the Executive
Director with a detailed plan for removing the concerned
equipment. Respondents shall implement the removal plan
within five (5) days of Executive Director approval thereof,
and shall furnish the Executive Director with evidence of
removal of the equipment, including at a minimum
photographs and logs.

Bottom Culture. Within fifteen (15) days of the effective date of
these Orders; Respondents shall verify, in the form of a
declaration, under penalty of perjury, no bottom culture bags are
located on or within eelgrass. Should any bottom culture bags be
(re)located during the Interim Use Period, Respondents shall not
place them on or within eelgrass habitat.
(1)
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Should any bottom bags come to be located within eelgrass
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shall, within 48 hours of receipt of knowledge of said
location, provide notice to the Executive Director thereof,
and shall furnish the Executive Director with a detailed
plan for removing all such bottom bags. Respondents shall
implement the removal plan within five (5) days of
Executive Director approval thereof, and shall furnish the
Executive Director with evidence of removal of all bottom
bags from eelgrass habitat, including at a minimum
photographs and logs.
(D)

5.2

Structures. No new structures, including oyster culture racks and
production facilities, shall be installed onshore or offshore on the
Subject Property during the Interim Use Period.

Harbor Seal Protection Measures.
(A)

Permanent Closure. Respondents’ personnel, boats, equipment and
structures shall not enter harbor seal protection areas identified in
Attachment 4.

(B)

Seasonal Closure. Respondents’ personnel, boats, structures and
their equipment not enter the Lateral Channel, as defined in
Section 3.7, above, during the Harbor Seal Breeding Season, as
defined in Section 4.9, above.

(C)

Haul-Out Buffers. Respondents shall maintain a distance of a
minimum of 100 meters from any hauled out harbor seals.
(1)

5.3

Operational Debris Management.
(A)

Debris Management Plan. Within fifteen (15) days of the effective
date of these Orders, Respondents shall submit, for the review and
approval of the Executive Director, a Debris Management Plan.
The Debris Management Plan shall provide the date by which
Respondents shall begin collecting debris on a monthly basis and
shall delineate:
(1)
(2)
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Should the Executive Director determine that operations
are causing flushing or disruption of behavioral patterns of
seals, the Executive Director may increase this minimum
approach-distance to not more than 200 meters by
providing written notice to Respondents.

the spatial extent within which l Debris will be collected
from the Estero,
the method of detection and collection of Debris, and
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(3)

the location and method of disposal of collected Debris.

Respondents shall undertake the monthly debris management
pursuant to the terms of the approved Debris Management Plan
commencing the first full calendar month after Executive Director
approval of the Debris Management Plan.

5.4

(B)

If, during implementation, the Executive Director determines that
the Debris Management Plan is insufficient, based on continuing
debris issues, Respondent shall revise and resubmit the plan for
approval by the Executive Director, to address the ongoing
concerns.

(C)

Reporting. Within ten (10) days of each monthly debris removal
deadline established in the Debris Management Plan, Respondents
shall submit a document to the Executive Director attesting that
debris removal was carried out pursuant to the approved plan,
indicating the date(s) and time(s) during which the Debris removal
was undertaken, and the type and amount of debris collected.

Invasive Species Management.
(A)

Invasive Species Management Plan. Within fifteen (15) days of the
effective date of these Orders, Respondents shall submit, for the
review and approval of the Executive Director, an Invasive Species
Management Plan to address Didemnum colonization. The
Invasive Species Management Plan shall require removal of all
Didemnum from cultivation equipment and commercially
cultivated shellfish within thirty (30) days of Executive Director
approval of the management plan. Additionally, the Invasive
Species Management Plan shall provide a description of how
Didemnum will be managed throughout the Interim Use Period on
an on-going bi-monthly basis during oyster harvest, including a
description of timing and methodology for identification and
removal of Didemnum growing on commercially cultivated
shellfish and newly colonized Didemnum, and a monthly reporting
provision. The on-going management of Didemnum enumerated in
the plan shall include a description of proposed modifications to
shellfish planting, maintenance, harvesting, washing, and
processing practices to be employed to prevent Didemnum
fragmentation and re-introduction.
(1)
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Respondent shall fully implement operational
modifications pursuant to the approved Invasive Species
Management Plan within thirty (30) days of approval of the
Plan by the Executive Director.
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(B)

5.5

(1)

Within thirty (30) days of Executive Director approval of
the Invasive Species Management Plan, Respondents shall
submit to the Executive Director a document, with
substantiating evidence, detailing the date, time, location,
and amount of Didemnum removed during the facility-wide
eradication.

(2)

Within ten (10) days of the bi-monthly invasive species
monitoring and removal deadline established in the
Invasive Species Management Plan, Respondents shall
submit a document to the Executive Director attesting that
invasive species monitoring and removal was carried out
pursuant to the approved plan, indicating the date and time
which the monitoring and removal was undertaken, and the
location and amount of Didemnum collected.

Manila Clam Cultivation. Respondents shall, within ten (10) days of the
effective date of these Orders, furnish the Executive Director with a
Manila Clam Removal Plan, for review and approval, identifying all nontriploidy Manila clams on the Subject Property, and detailing a plan for
removing those clams. Respondents shall complete removal of all nontriploidy Manila clams pursuant to the approved plan within twenty (20)
days of Executive Director approval thereof.
(A)

5.6

Reporting.

Respondents shall not introduce any non-triploid Manila clams
onto the Subject Property; if any Manila clams are seeded after the
effective date of these Consent Orders, they shall be certified as
triploidy. Cultivation of Manila clams shall only be undertaken
within California Department of Fish and Game lease area M43801 and in compliance with the terms and conditions of M438-01,
as enumerated in the June 5th, 2004 document entitled “Renewal of
Lease”, and as amended on December 10, 2009.

Equipment Management.
(A)

Within fifteen (15) days of the effective date of these Orders,
Respondents shall submit, for the review and approval of the
Executive Director, an Equipment Management Plan. The
Equipment Management Plan shall:
(1)
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provide a graphic depiction and written description of all
extant cultivation equipment within the Estero, in use or
otherwise.
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(B)

5.7

5.8

(2)

identify the equipment that will continue to be maintained
and the equipment to be considered abandoned. Equipment
shall be deemed abandoned for the purposes of the revised
Equipment Management Plan if it has not been used for
more than a twelve month period, excepting when such
disuse was explicitly commenced to comply with the 2007
Order, or is not capable of use without repairs which would
exceed the scope of “repair and maintenance” as defined by
Section 13252 of the California Coastal Commission
administrative regulations .

(3)

describe the timing and methodology to be used in order to
accomplish the removal of all abandoned equipment.

Respondents shall complete the removal of all abandoned
equipment pursuant to the approved plan within twenty (20) days
of Executive Director approval of the plan.

Vessel Transit.
(A)

Within fifteen (15) days of the effective date of these Orders,
Respondents shall submit, for the review and approval of the
Executive Director, a Vessel Transit Plan consisting of a graphic
and written depiction of intended transit patterns to access culture
areas.

(B)

Boat routes to culture areas shall be marked in accordance with the
approved Vessel Transit Plan within ten (10) days of approval by
the Executive Director, and traffic shall be confined to those
defined lanes.

Reporting. All plans, reports, photographs and other materials required by
these Orders shall be sent to:
California Coastal Commission
Statewide Enforcement Unit
Attn: Heather Johnston
45 Fremont Street, Ste 2000
San Francisco, CA 94105
With a copy sent to:
California Coastal Commission
Energy, Ocean Resources, and Federal Consistency Division
Attn: Cassidy Teufel
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45 Fremont Street, Ste 2000
San Francisco, CA 94105
6.0

OPERATIONAL PERSISTENCE AND CESSATION.
6.1

If a court of competent jurisdiction issues an order granting DBOC the
right to continue to occupy the Subject Property despite the Federal
Actions (other than solely to give DBOC additional time to vacate the
premises), or the federal government alters its position so as to allow
DBOC the right to continue to occupy the Subject Property (other than
solely to give DBOC additional time to vacate the premises), then within
thirty (30) days of that action or of the effective date of these Orders,
whichever occurs later, Respondents shall:
(A)

Submit, and shall not withdraw, postpone, or otherwise impede
final Commission action in any way on, a ‘complete’ coastal
development permit application for any Unpermitted
Development, as defined in Section 4.3, that they wish to retain.
(1)

(2)

(B)
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Respondents shall comply with the terms and conditions of
any permit issued pursuant to the application submitted
under Section 6.1(A), above, within ninety (90) days of
final Commission action, unless Respondents seek judicial
review of such permit within the allotted timeframe and
receive relief from the court, in which case they shall
comply with any requirements that remain effective.
After the Commission acts on the application submitted
pursuant to section 6.1(A), Respondents shall submit, for
the review and approval of the Commission’s Executive
Director, a Removal, Erosion Control, Restoration,
Revegetation, and Monitoring Plan (collectively
“Restoration Plan”) for the removal of any Unpermitted
Development for which Respondents sought authorization
pursuant to section 6.1(A), but for which the Commission
denies authorization, and for restoration of areas impacted
by that development. This Restoration Plan shall be
submitted within ninety (90) days of final action on said
denial, and shall be consistent with the provisions set forth
in Section 7.0, below.

Submit, for the review and approval of the Commission’s
Executive Director, a Removal, Erosion Control, Restoration,
Revegetation, and Monitoring Plan for the removal of any
Unpermitted Development for which authorization is not sought
pursuant to the permit application submitted under Section 6.1(A)
and for restoration of areas impacted by that development.
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6.2

7.0

If no court of competent jurisdiction has issued an order giving DBOC the
right to continue to occupy the Subject Property despite the Federal
Actions, and the federal government has not altered its position so as to
allow DBOC the right to continue to occupy the Subject Property, or if
DBOC has obtained such authorization solely to provide it additional time
to vacate the premises, then:
(A)

Within thirty (30) days of the effective date of these Orders,
Respondents shall submit for the review and approval of the
Commission’s Executive Director, a Removal, Erosion Control,
Restoration, Revegetation, and Monitoring Plan (collectively
“Restoration Plan”) for the removal of all Unpermitted
Development, both onshore and offshore, on the Subject Property.
This Restoration Plan shall be consistent with the provisions set
forth in Section 7.0, below.

(B)

Once the Executive Director has approved a version of the
Restoration Plan submitted pursuant to the prior section,
Respondents shall implement the approved plan according to its
terms and timeline.

(C)

If, at any point after the initiation of the requirements of this
Section 6.2, a court of competent jurisdiction issues an order
giving DBOC the right to continue to occupy the Subject Property
despite the Federal Actions (other than solely to give DBOC
additional time to vacate the premises), or the federal government
alters its position so as to allow DBOC the right to continue to
occupy the Subject Property (other than solely to give DBOC
additional time to vacate the premises), the obligations (including
prohibitions) flowing from this Section 6.2 are tolled for the time
during which any such order is in effect or as long as the federal
government allows DBOC to remain.

RESTORATION. Under certain circumstances indicated in Section 6.0 of these
Orders, that section requires the preparation and implementation of a plan to,
among other things, remove Unpermitted Development and to restore areas on the
Subject Property impacted by such Unpermitted Development. If that section’s
obligations are triggered, Respondents shall, contingent upon National Park
Service authorization to access the Restoration Areas, submit any such
Restoration Plan for review and approval of the Commission’s Executive
Director, within the deadlines set forth in these Orders. The Restoration Plan shall
outline all proposed removal activities, proposed remedial grading, and proposed
re-vegetation activities and mitigation, in the subject area, as well as monitoring
plans, and shall include the following elements and requirements.
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7.1

General Provisions.
(A)

The Restoration Plan shall be prepared by a qualified restoration
ecologist(s), resource specialist(s), and/or engineer (‘Specialist’).
Prior to the preparation of the Restoration Plan, Respondents shall
submit for the Executive Director’s review and approval the
qualification of the proposed Specialist, including a description of
the proposed Specialist’s educational background, training and
experience related to the preparation and implementation of the
Restoration Plan described herein. If the Executive Director
determines that the qualifications of Respondents’ resource
specialist is not adequate to conduct such restoration work, he/she
shall notify Respondents and, within 10 days of such notification,
Respondents shall submit for the Executive Director’s review and
approval a different Specialist.

(B)

The Restoration Plan shall include a schedule/timeline of activities,
the procedures to be used, and identification of the parties who will
be conducting the restoration activities.

(C)

The Restoration Plan shall include a detailed description of all
equipment to be used. All tools utilized shall be hand tools unless
the Specialist demonstrates to the satisfaction of the Executive
Director that mechanized equipment is needed and will not impact
resources protected under the Coastal Act, including, but not
limited to: geological stability, water quality, integrity of
landforms, native vegetation, freedom from erosion, biological
productivity.
(1)

(D)
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If the use of mechanized equipment is proposed, the
Restoration Plan shall include limitations on the hours of
operations for all equipment and a contingency plan that
addresses, at a minimum: 1) impacts from equipment use;
2) potential spills of fuel or other hazardous releases that
may result from the use of mechanized equipment and
responses thereto; and 3) any water quality concerns. The
Restoration Plan shall designate areas for staging of any
construction equipment and materials, including receptacles
and temporary stockpiles of graded materials, all of which
shall be covered on a daily basis.

The Restoration Plan shall specify that no demolition or
construction materials, debris, or waste shall be placed or stored
where it may enter sensitive habitat, receiving waters or a storm
drain, or be subject to wind or runoff erosion and dispersion.
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(1)

7.2

(E)

The Restoration Plan shall identify the location of the disposal
site(s) for the off-site disposal of all materials removed from the
Subject Property and all waste generated during restoration
activities pursuant to these Orders. If a disposal site is located in
the Coastal Zone and is not an existing sanitary landfill, a coastal
development permit is required for such disposal. All hazardous
waste must be disposed of at a suitable licensed disposal facility.

(F)

The Restoration Plan shall specify the methods to be used during
and after restoration to stabilize the soil and make it capable of
supporting native vegetation. Such methods shall not include the
placement of retaining walls or other permanent structures, grout,
geogrid or similar materials. Any soil stabilizers identified for
erosion control shall be compatible with native plant recruitment
and establishment. The Restoration Plan shall also include all
measures that will be installed on the Subject Property and
maintained until the impacted areas have been revegetated to
minimize erosion and the transport of sediment.

(G)

The Restoration Plan shall identify all areas, onshore and offshore,
on which the Restoration Plan are to be implemented, and upon
which the restoration will occur (‘Restoration Area’). The
Restoration Plan shall also state that prior to the initiation of any
restoration or removal activities, as appropriate, the boundaries of
the Restoration Area shall be physically delineated in the field,
using temporary measures such as fencing stakes, colored flags, or
colored tape. The Restoration Plan shall state further that all
delineation materials shall be removed when no longer needed and
verification of such removal shall be provided in the annual
monitoring report that corresponds to the reporting period during
which the removal occurred.

Erosion Control and Turbidity Management.
(A)
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All stock piles and construction materials shall be covered,
enclosed on all sides, shall be located as far away as
possible from drain inlets and any waterway, and shall not
be stored in contact with the soil.

Respondents shall submit an Erosion Control and Turbidity
Management Plan, prepared by a qualified Specialist, approved
pursuant to Section 7.1(A), as part of the Restoration Plan, to
address ground disturbance during any construction, removal, or
restoration activities, and during the establishment of eelgrass and
vegetation planted pursuant to Section 7.5, below.
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(B)

The erosion control measures are required to be installed and fully
functional on the Restoration Area prior to or concurrent with the
initial removal and restoration activities required by these Orders
and maintained throughout the removal/restoration process to
minimize erosion or turbidity across the site and sedimentation of
Drake’s Estero or streams, tributaries, drains and culverts.
(1)

The Erosion Control and Turbidity Management Plan shall:
1) include a narrative report describing all temporary runoff, turbidity, and erosion control measures to be used
during removal/restoration activities; and 2) identify and
delineate on a site or grading plan the locations of all
temporary erosion and turbidity control measures.
(a)

(C)

7.3

The turbidity management measures shall describe techniques and
implements to be employed to minimize turbidity-related
disturbances to Drake’s Estero and the nearshore environment
during removal activities. These measures should include a
description of how turbidity generated as a result of vessel
transport and physical removal activities will be minimized and
mitigated. Such measures shall include the use of timing of
removal activities with relation to tides as a means of minimizing
turbidity.

Removal Plan.
(A)

As part of the Restoration Plan, Respondents shall submit a
Removal Plan, prepared by a qualified Specialist, approved
pursuant to Section 7.1(A), to govern the removal and off-site
disposal of all Unpermitted Development required to be removed
pursuant to these Orders.
(1)
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All temporary construction related erosion
control materials shall be comprised of biodegradable materials and shall be removed from
the construction site once the permanent erosion
control features are established.

The Removal Plan shall include a site plan showing the
location and identity of all Unpermitted Development,
onshore and offshore, to be removed from the Subject
Property.
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(2)

(B)

The Removal Plan shall indicate that removal activities shall not
disturb areas outside of the removal and restoration area, and shall
not violate the Harbor Seal Protection measures enumerated in
Section 5.2, above. Measures for the restoration of any area
disturbed by the removal activities shall be included within the
Revegetation Plan. These measures shall include the restoration of
the areas from which the Unpermitted Development was removed,
and any areas disturbed by those removal activities.
(1)

(C)

7.4

The Removal Plan shall provide that visible shell and equipment
debris shall be removed with hand tools from all areas beneath
cultivation racks to remove impediments to the proliferation of
eelgrass.

As part of the Restoration Plan, Respondents shall submit a
Remedial Grading Plan for onshore development prepared by a
qualified Specialist approved pursuant to Section 7.1(A) for the
review and approval of the Commission’s Executive Director. The
Remedial Grading Plan shall include sections showing original and
finished grades, and a quantitative breakdown of grading amounts
(cut/fill), drawn to scale with contours that clearly illustrate, as
accurately as possible, the pre-development and the current,
unpermitted topography. The Remedial Grading Plan shall
demonstrate how the proposed remedial grading will restore the
Subject Property to the original, pre-violation topography, as
determined in consultation with Commission staff biologist and
engineer.

Survey and Revegetation Plan.
(A)
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The Removal Plan shall provide for third-party monitoring
of all offshore removal activities.

Remedial Grading Plan.
(A)

7.5

The Removal Plan shall address and include details
regarding different types of Unpermitted Development to
be removed, including applicable removal conditions and
procedures relevant to the type of Unpermitted
Development being removed and the location (e.g.
offshore/onshore).

Respondents shall submit a Survey and Revegetation Plan,
prepared by a qualified Specialist, as approved under Section
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7.1(A), above, as part of the Restoration Plan, outlining the
measures necessary to survey and revegetate the Restoration Area.

(B)

(1)

The Survey and Revegetation Plan shall demonstrate that
the onshore areas impacted by the Unpermitted
Development on the Subject Property will be restored using
plant species endemic to and appropriate for the area in
which the unpermitted activities occurred.

(2)

The Survey and Revegetation Plan shall demonstrate that
offshore areas beneath cultivation racks will be restored
with eelgrass.

The Survey and Revegetation Plan shall specify that a postremoval eelgrass survey shall be completed within thirty (30) days
of the completion of removal activities and during the first active
growth period for eelgrass (May through September) following the
completion of removal activities. These eelgrass surveys shall be
conducted in substantial conformance with survey
recommendations in the document entitled, “Recommendations
Concerning Surveys for Assessing Impacts to Eelgrass” of the
Draft California Eelgrass Mitigation Policy prepared by the
National Marine Fisheries Service (NMFS), Southwest Region,
dated December 7, 2011 (published in the Federal Register March
9, 2012).
(1)

(C)

The Survey and Revegetation Plan shall specify that Respondent
shall commence revegetation efforts described in the Survey and
Revegetation Plan within thirty (30) days of the completion of the
initial post-removal survey to actively restore the eelgrass in areas
beneath the cultivation racks in order to meet the enumerated
success criteria.
(1)
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Density and extent of vegetative cover shall be estimated at
no less than three control areas during the post-removal
eelgrass surveys and during subsequent follow-up surveys.
Changes in density and extent of vegetated cover of the
surveyed control areas shall be used to account for natural
variability of eelgrass growth in interpreting site survey
results. Selection of appropriate control sites shall be
performed in consultation with Commission staff.

The Survey and Revegetation Plan shall enumerate success
and monitoring criteria, including the requirement that the
eelgrass within the areas under cultivation racks be restored
to 100% coverage of eelgrass and 85% density of the
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control site within two growing seasons of the
commencement of the active restoration work.

(D)

The Revegetation Plan shall also explicitly lay out the restoration
goals and objectives for the onshore revegetation and restoration.
Based on these goals, the plan shall identify the species that are to
be planted, and provide a rationale for and describe the size and
number of container plants and the rate and method of seed
application.
(1)

(E)

The Survey and Revegetation Plan shall include a map showing the
type, size, and location of all plant materials that will be installed
onshore in the Restoration Area; the location of all non-native
plants to be removed from the onshore portion of the Restoration
Area; the topography of all other onshore landscape features on the
site; and the location of photographs of the onshore Restoration
Areas that will provide reliable photographic evidence for annual
monitoring reports, as described in Section 7.6(B), below.

(F)

The onshore portion of the Survey and Revegetation Plan shall
include a detailed explanation of the performance standards that
will be utilized to determine the success of the restoration. The
performance standards shall identify that ‘x’ native species
appropriate to the habitat should be present, each with at least ‘y’
percent cover or with a density of at least ‘z’ individuals per square
meter. The description of restoration success shall be described in
sufficient detail to enable an independent specialist to duplicate it.

(G)

The onshore portion of the Survey and Revegetation Plan shall
describe the proposed use of artificial inputs, such as irrigation,
fertilizer or herbicides, including the full range of amounts of the
inputs that may be utilized. The minimum amount necessary to
support the establishment of the plantings for successful restoration
shall be utilized. No permanent irrigation system is allowed in the
Restoration Area.

(H)

If, after the three (3) year time limit, the onshore vegetation
planted pursuant to the Survey and Revegetation Plan has not
become established, the Executive Director may, upon receipt of a
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The Survey and Revegetation Plan shall include a detailed
description of the methods that shall be utilized to restore
the onshore portion of the Restoration Area to the condition
that existed prior to the unpermitted development
occurring.
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written request from Respondents, allow for the continued use of
the temporary irrigation system. The written request shall outline
the need for and duration of the proposed extension.

7.6

Monitoring Plan.
(A)

The plan shall indicate that Respondents shall submit a Monitoring
Plan, as part of the Restoration Plan, that describes the monitoring
and maintenance methodology, including sampling procedures,
sampling frequency, and contingency plans to address potential
problems with restoration activities or unsuccessful restoration of
the area. The Monitoring Plan shall specify that the restoration
Specialist shall conduct at least four site visits annually for the
duration of the monitoring period set forth in Section 7.6(B), at
intervals specified in the Restoration Plan, for the purposes of
inspecting and maintaining, at a minimum, the following: all
erosion control measures; non-native species eradication; trash and
debris removal; and the health and abundance of original and/or
replacement plantings.

(B)

Respondents shall submit, on an annual basis and during the same
one-month period of each year (no later than December 31st of the
first year), for five (5) years from the completion of
implementation of the Revegetation Plan, according to the
procedure set forth under Section 7.9, a written report, for the
review and approval of the Executive Director, prepared by the
qualified Specialist, evaluating compliance with the approved
Restoration Plan. These reports shall also include photographs
taken during the periodic site inspections pursuant to Section
7.6(A), at the same time of year, from the same pre-designated
locations (as identified on the map submitted pursuant to Section
7.5(D)) indicating the progress of recovery in the Restoration
Areas.
(1)

(C)
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The locations from which the photographs are taken shall
not change over the course of the monitoring period unless
recommended changes are approved by the Executive
Director, pursuant to Section 13.0 of these Orders.

If periodic inspections or the monitoring reports indicate that the
restoration project or a portion thereof is not in conformance with
the Restoration Plan, or these Orders, or has failed to meet the
goals and/or performance standards specified in the Restoration
Plan, Respondents shall submit a revised or supplemental
Restoration Plan (‘Revised Restoration Plan’) for review and
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approval by the Executive Director. The Revised Restoration Plan
shall be prepared by a qualified Specialist, approved by the
Executive Director, and shall specify measures to correct those
portions of the restoration that have failed or are not in
conformance with the original approved Restoration Plan, or these
Orders. The Executive Director will then determine whether the
Revised Restoration Plan must be processed as a modification of
these Orders, a new Restoration Order, or a new or amended
coastal development permit. After the Revised Restoration Plan
has been approved, these measures, and any subsequent measures
necessary to carry out the original approved Restoration Plan, shall
be undertaken by Respondents as required by Executive Director
until the goals of the original approved Restoration Plan have been
met. Following completion of the Revised Restoration Plan’s
implementation, the duration of the monitoring period, set forth in
Section 7.6(D), shall be extended for at least a period of time equal
to that during which the project remained out of compliance, but in
no case less than two annual reporting periods.
(D)

At the end of the five (5) year monitoring period (or other duration,
if the monitoring period is extended pursuant to Section 7.6(C)),
Respondents shall submit, according to the procedure set forth
under Section 7.9, a final detailed report prepared by a qualified
Specialist for the review and approval of the Executive Director.
(1)

7.7

Upon approval of the Restoration Plan (including the Removal, Remedial
Grading, Revegetation, and Monitoring Plans) by the Executive Director,
Respondents shall commence implementation of the Restoration Plan
within fifteen (15) days after the Restoration Plan is approved.
Respondents shall complete all elements of the Restoration Plan,
excepting the Monitoring Plan, no later than thirty (30) days from
commencing implementation of the Restoration Plan. The Monitoring
Plan shall be implemented consistent with the terms of each subject
Monitoring Plan. The Executive Director may extend this deadline or
modify the approved schedule for good cause pursuant to Section 13.0 of
these Orders.
(A)
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If this report indicates that the restoration has in part, or in
whole, been unsuccessful, based on the requirements of the
approved Restoration Plans, Respondents shall submit a
Revised Restoration Plan, in accordance with the
requirements of Section 7.6(C) of the Orders, and the
monitoring program shall be revised accordingly.

Within thirty (30) days of the completion of the work described
pursuant to each phase (Removal Plan, Remedial Grading Plan,
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and Revegetation Plan), Respondents shall submit, according to the
procedures set forth under Section 7.9, a written report, prepared
by a qualified Specialist, for the review and approval of the
Executive Director, documenting all restoration work performed
on the Subject Properties pursuant to the specific component of the
Restoration Plan. This report shall include a summary of dates
when work was performed and photographs taken from the predesignated locations (as identified on the map submitted pursuant
to Section 7.5(D)) documenting implementation of the respective
components of the Restoration Plan, as well as photographs of the
Subject Properties before the work commenced and after it was
completed.
ADDITIONAL PROVISIONS COMMON TO BOTH ORDERS
8.0

Revision of Deliverables. The Executive Director may require revisions to
deliverables under these Orders, and the Respondents shall revise any such
deliverables consistent with the Executive Director’s specifications, and resubmit
them for further review and approval by the Executive Director, by the deadline
established by the modification request from the Executive Director. The
Executive Director may extend the deadline for submittals upon a written request
and a showing of good cause, pursuant to Section 13.0 of these Orders.

9.0

Commission Jurisdiction. The Commission has jurisdiction over resolution of
these alleged Coastal Act violations pursuant to PRC Section 30810 and 30811.

10.0

Effective Date and Terms of these Orders. The effective date of these Orders is
the date these Orders are issued by the Commission. These Orders shall remain in
effect permanently unless and until rescinded by the Commission.

11.0

Findings. These Orders are issued on the basis of the findings adopted by the
Commission, as set forth in the document entitled “Staff Report:
Recommendations and Findings for Cease and Desist and Restoration Orders.”
The activities authorized and required in these Orders are consistent with the
resource protection policies set forth in Chapter 3 of the Coastal Act. The
Commission has authorized the activities required in these Orders as being
consistent with the resource protection policies set forth in Chapter 3 of the
Coastal Act.

12.0

Compliance Obligation. Strict compliance with these Orders by all parties
subject thereto is required. Failure to comply with any term or condition of these
Orders, including any deadline contained in these Orders, unless the Executive
Director grants an extension under Section 13.0, will constitute a violation of
these Orders and shall result in Respondents being liable for stipulated penalties
in the amount of six thousand dollars ($6,000) per day per violation. If
Respondents violate these Orders, nothing in these Orders shall be construed as
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prohibiting, altering, or in any way limiting the ability of the Commission to seek
any other remedies available for the violations addressed herein, including
imposition of civil penalties and other remedies pursuant to Public Resources
Code Sections 30820, 30821.6, and 30822 as a result of the lack of compliance
with these Orders and for the underlying Coastal Act violations described herein
13.0

Deadlines. Prior to the expiration of the deadlines established by these Orders,
Respondents may request from the Executive Director an extension of the
deadlines. Such a request shall be made in writing, 10 days in advance of the
deadline, and directed to the Executive Director, care of Heather Johnston, in the
San Francisco office of the Commission. The Executive Director may grant an
extension of deadlines upon a showing of good cause, if the Executive Director
determines that Respondents have diligently worked to comply with their
obligations under these Orders, but cannot meet deadlines due to unforeseen
circumstances beyond their control.

14.0

Severability. Should any provision of these Orders be found invalid, void or
unenforceable, such illegality or unenforceability shall not invalidate the whole,
but the Orders shall be construed as if the provision(s) containing the illegal or
unenforceable part were not a part hereof.

15.0

Site Access. Respondents shall provide access to the Subject Property at all
reasonable times to Commission staff and any other agency having jurisdiction
over the work being performed under these Orders. Nothing in these Orders is
intended to limit in any way the right of entry or inspection that any agency may
otherwise have by operation of any law. The Commission staff may enter and
move freely about the portions of the Subject Property on which the violations are
located, and on adjacent areas of the Subject Property for purposes, including, but
not limited to: viewing the areas where development is being performed pursuant
to the requirements of these Orders; inspecting records; operating logs and
contracts relating to the site; and overseeing, inspecting and reviewing the
progress of Respondents’ implementation of the Restoration Plan and compliance
with these Orders.

16.0

Government Liabilities. Neither the State of California, the Commission, nor its
employees shall be liable for injuries or damages to persons or property resulting
from acts or omissions by Respondents in carrying out activities pursuant to these
Orders, nor shall the State of California, the Commission or its employees be held
as a party to any contract entered into by Respondents or their agents in carrying
out activities pursuant to these Orders.

17.0

Successors and Assigns. These Orders shall run with the land, binding
Respondents, including successors in interest, heirs, assigns. Respondents shall
provide notice to all successors, assigns, and potential purchasers of the facilities
operations or any portion thereof of any remaining obligations under these Orders.
These Orders create personal legal obligations, and Respondents are responsible
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for the work required by these Orders without regard to the ownership of their
property adjacent to the Subject Property.
18.0

Modifications and Amendments. Except as provided in Section 13.0, and other
minor non-substantive modifications, these Orders may be amended or modified
only in accordance with the standards and procedures set forth in Section
13188(b) and Section 13197 of the Commission’s administrative regulations.

19.0

Government Jurisdiction. These Orders shall be interpreted, construed,
governed, and enforced under and pursuant to the laws of the State of California.

20.0

Limitation of Authority. Except as expressly provided herein, nothing in these
Orders shall limit or restrict the exercise of the Commission’s enforcement
authority pursuant to Chapter 9 of the Coastal Act, including the authority to
require and enforce compliance with these Orders.

Executed in ______________________ on behalf of the California Coastal Commission:

___________________________________
Charles Lester, Executive Director
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________________
Date

EXHIBITS

Drakes Bay Oyster Company
17171 Sir Fran<:is Dralr.eBoulevard,lnvemcss, CA 94937
04110106

SheilA Ryan
California Coastal Commission
45 Fremont Street, Suite 2000
San Francisco, CA 94105
Re: Drakes Bay Oyster Farm Coastal Development Permit and Cease and Desist Order
Dear Ms. Ryan,

Drakes Bay Oyster Company appreciates the California Coastal Commission's guiciAnce in completing the
application for the Coastal Development Permit, originally submitted in January 2006. The project
architect has incorporated all items that the California Coastal Commission has required for re-submittal,
including, but not limited to: a storage container, a shucking facility inside another container, a temporary
construction trailer, shellfish seed setting tanks, fencing and paving. No new development will occur
without the appropriate COP.
Your letter is in error regarding the concrete foundation for the addition on building ~1". Had you brougbt
up this concern during your site visit of February 17111 , we would have been able to show you that this
removal had already been completed. The foundation was constructed of concrete, extending
approximately 3' below finished grade, with steel pipes extending vertically above the lop of the concrete.
Your photo, dated March 15111, 2005, shows the subject foundation, but a more current pboto would show
the area without the fuundation. The only items remaining on this side of the building are a concrete slab
and a refiigentioo unit, neither of which were we asked to remove. BIUCC Dombrowski, Parlt Ranger,
Point Reyes Natiooal Seashore, took photos of this area during some extreme higb tides in December 2005.
Perhaps you can cootaet the Point Reyes National Seashore for copies of these photos to confirm the
foundation removaL
The cease and desist order (CCC-03-CD-12) was issued to the Johnson Oyster Company in 2003. Drakes
Bay Oyster Cotnpany assumed the responsibility to comply with the COO with the purchase of the
leasehold interest and the shellfiSh business from Johnson Oyster Cotnpany in 2005. Drakes Bay Oyster
Cotnpany has worked diligently to complete the items R>quired by the order, thereby aooomplishing what
tbe Point Reyes National Seashore, !be California Coastal Commission, !be County of Marin and Johnson
Oyster Company bad not been able to accomplish for decades. Every demand set forth in the COO has been
accomplished, except for ooe item. This item is dependent on action by !be Point Reyes National Seashore.
(Please refer to the attached letter, dated January 9, 2006, for clarification.)

Enclosure:
CC:

Drakes Bay Oyster Company letter, dated 01/09/06
Peter Douglas, Executive Director, CCC
Lisa Haagge, Chief of Enforcement, CCC
AI Wanger, North Centtal District Office, CCC
Don Neubacher, Superintendent, Point Reyes National Seashore
Todd Carr, Senior Planner, Marin County Cotnmunity Development Agency
Judy Davidoff, Esq., Attorney for Drakes Bay Oyster Cotnpany
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COMMISSION CEASE AND DESIST ORDER NO. CCC-03-CD-12

1.0

REQUIRED-AUTHORIZED ACTIONS

Pursuant to authority provided in Public Resources Code Section 30810, the
California Coastal Commission hereby orders and authorizes Johnson Oyster
Company, Inc. (JOC), doing business in Point Reyes National Seashore under a
lease agreement with the National Park Service (NPS) to:
(a)

Cease and desist from maintaining unpermitted development at the site,
and refrain from performing future development at the site not specifically
authorized by a coastal development permit or a Consistency Certification.

(b)

Within 60 days of the issuance of this Cease and Desist Order {hereinafter
"Order"), address the unpermitted development that the Executive Director
determines has the potential to impair the water quality and biological
health of the estuary, including but not limited to the storage of oyster
cultivation equipment and disposal of refuse in the estuary and along the
shore, drainage of wastewater onto the ground and into the estuary, and
improper storage of used motor oil.

(c)

Within 90 days of the issuance of this Order, submit for the approval of the
Executive Director, a plan prepared by a qualified land use planner and a
certified engineer for the complete removal of all of the unpermitted
development constructed or brought to the site after the Coastal Act of
19769 that the Commission would be unlikely to find consistent with
Coastal Act policies, remediation of coastal resource impacts, and
restoration of the site. The development that must be addressed in the
removal and restoration plan consists of several commercial buildings,
modifications to buildings that pre-date the Coastal Act, three
storage/refrigeration containers, an above-ground diesel tank with a
concrete containment structure, and a mobile home and submerged
oyster cultivation equipment and materials in the estuary. 10 The plan must
also characterize any impacts to coastal resources from the unpermitted
development onshore and in the estuary and provide for remediation of
those impacts, including but not limited to restorative grading and soil
remediation and the use of best management practices to protect the

9

The buildings that pre-date the Coastal Act include the building that houses the shucking room
and the retail counter, the two houses, and two of the four mobile homes. In 1984, the
Commission authorized a third mobile home at the site through Consistency Certification No. CC-

34-84.
JOC may apply to the Commission for a coastal development permit to retain the unpermitted
mobile home and oyster cultivation equipment in the estuary pursuant to Section 1.0(d).

10

Q)

Ol

«<

Q_
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water quality of the estuary.11 Should the plan call for the removal of
oyster cultivation equipment and materials in the estuary, the plan must
provide measures to minimize negative impacts to coastal resources from
the removal.
(d) Within 60 days of the issuance of this Order, submit a complete
application for a coastal development permit to authorize after-the-fact the
unpermitted mobile home and any oyster cultivation equipment or
materials in the estuary that were installed after the Coastal Act, and the
recently constructed horse paddock.
(e) Complete implementation of the removal and restoration plan within 90
days of its approval by the Executive Director.
2.0

IDENTIFICATION OF THE PROPERTY

The property that is the subject of this Order is located at the northern terminus
of Schooner Bay in Drakes Estero, Point Reyes National Seashore, Marin
County, Assessor's Parcel No. 109-130-17 (hereinafter "Subject Property").
3.0

PERSONS SUBJECT TO THIS ORDER

The entity subject to this Order is the Johnson Oyster Company, Inc., its officers,
employees, agents, and anyone acting in concert with the foregoing .
4.0

DESCRIPTION OF COASTAL ACT VIOLATION

JOG's Coastal Act violation is its failure to obtain a coastal development permit or
a consistency certification to authorize: (1) construction of several commercial
buildings, additions to buildings that pre-date Proposition 20, and a horse
paddock; (2) placement of a mobile home, three metal refrigeration containers
and an above-ground diesel fuel tank with a concrete containment structure; (3)
drainage of waste water from the shucking room and retail building onto the
ground and into the estuary; and (4) storage of oyster cultivation equipment and
disposal of debris in the estuary and along the shore. The precise dates that the
development was performed are unknown but all of the development subject to
this order occurred after the date of th e Coastal Act.

11

Nothing in this Order shall be interpreted or construed to represent Commission approval of any
new or existing development that may be proposed in the removal and restoration plan JOC is
required to submit pursuant to this Order.
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5.0

COMMISSION AUTHORITY TO ACT

The Commission is issuing this Order pursuant its authority under Section 30810
of the Public Resources Code.
6.0

FINDINGS

This Order is being issued on the basis of the findings adopted by the
Commission on December 11 , 2003, as set forth in the attached document
entitled Staff Report for Cease and Desist Order No. CCC-03-CD-12
7.0

EFFECTIVE DATE

This Order shall become effective as of the date of issuance by the Commission
and shall remain in effect permanently unless and until rescinded by the
Commission.
8.0

COMPLIANCE OBLIGATION

Strict compliance with the terms and conditions of this Order is required. If JOC
fails to comply with the requirements of Section 1.0 of this Order, including any
deadline contained therein, it will constitute a violation of this Order and may
result in the imposition of civil penalties of up to six thousand dollars ($6,000) per
day for each day in which compliance failure persists.
9.0

EXTENSIONS OF DEADLINES

Notwithstanding Section 10.0, if JOC is unable to comply with the deadlines
contained in Section 1.0 of this Order, JOC may request from the Executive
Director in writing an extension of said deadlines. If the Executive Director
determines that JOC has made a showing of good cause, he/she shall grant
extensions of the deadlines. Any extension requests must be made in writing to
the Executive Director and received by the Commission staff at least 10 days
prior to the expiration of the subject deadline.
10.0

SITE ACCESS

JOC agrees to provide full access to the Subject Property at all reasonable times
to Commission staff, and employees of the County of Marin and National Park
Service for the purpose of inspecting the progress of work being carried in
compliance with the terms of this Order.
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11 .0

APPEALS AND STAY RESOLUTION

Pursuant to Public Resources Code Section 30803(b), Respondents against
whom this Order is issued may file a petition with the Superior Court for a stay of
the Order.
12.0

GOVERNMENT LIABILITY

The State of California shall not be liable for injuries or damages to persons or
property resulting from acts or omissions by JOC in carrying out activities
authorized under this Order, nor shall the State of California be held as a party to
any contract entered into by JOC or their agents in carrying out activities
pursuant to this Order.
13.0

GOVERNING LAW

This Order shall be interpreted, construed, governed and enforced under and
pursuant to the laws of the State of California, which apply in all respects.
14.0

NO LIMITATION OF AUTHORITY

Except as expressly provided herein, nothing herein shall limit or restrict the
exercise of the Commission's enforcement authority pursuant to Chapter 9 of the
Coastal Act, including the authority to require and enforce compliance with this
Order.
Issued this 11 1h day of December, 2003

Peter M. Douglas, Executive Director
California Coastal Commission

Date

Exhibit 9
CCC-13-CD-01 & CCC-13-R0-01
(Drakes Bay Oyster Company)
Page 4 of 4

ARNOLD SCHWARZ!N ICCER. CovuJtOil

Exhibit 10
CCC-13-CD-01 & CCC-13-R0-01
(Drakes Bay Oyster Company)

.JON

Page 1 of 13

CONSENT ORDER NO. CCC-07-CD-04
(DRAKE'S BAY OYST ER C OMPANY)

J.O General
Pursuant to its authority under Public Resource Code §30810, 1 the California Coastal
Commission ("Conunission") hereby orders and authorizes Drake's Bay Oyster Farm, run by
Drake's Bay Oyster Company (hereinafter referred to as "Respondent"), its employees, agents,
contractors, and anyone acting in concert with any of the foregoing, and successors in interest
and future owners/operators of the bnsiness or lessees to comply with the terms and conditions of
this Consent Cease and Desist Order (hereinafter referred to as "Consent Order"). Respondent
agrees to undertake the following, pursuant to this Consent Order and in the interest of resolving
and settling this matter:

2.0 F u rth er Unpermitted Development
Respondent agrees to cease and desist from performing any new development, as the term
"development" is defined in Coastal Act §30106, on the property, which is defined in Provision
I 0.0 of this Consent Order, and from expanding or altering the current development that exists
on the property. Nothing in this Consent Order prohibits the Respondent from continuing
current operational activities, provided that all protective measures set forth in Provision 3.0 of
this Consent Order are implemented as required and that the current activities are not expanded.

3.0 Resource Protection Measures
Respondent agrees to implement the following measures to minimize potential resource impacts
to onshore and offshore areas caused by the operation of the facility . Nothing in this Consent
Order shall be construed to authorize the corresponding development or the operations.
3.1 Onshore Conditions
3.1.1

Additional Structures. Construction and/or placement of any additional
onshore structures are prohibited until Respondent obtains a coastal
development permit. Nothing in this Consent Order precludes Respondent
from seeking a waiver for de minimis development, as set forth in Coastal
Act §30624.7, or from seeking a CDP for development on the property.

' The Coastal Act is codified in sections 30,000 to 30,900 of the California Public Resources Code. AU
further section references are to that code, and thus, to the Coastal Act, unless otherwise indicated.
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- 3 .1.2 Water

Qu ality/.Ha~ardous

Waste. Within 60 days of the issuance of this
Consent Order, Respondent shall submit a hazardous materials/discharge
management plan which: I) identifies and outlines procedures for the
removal or replacement of any receptacle for oil, paint, or other hazardous
materials that is leaking or could leak in the ncar future; 2) identifies
current and potential polluted discharges and outl ines protocols for
addressing the discharges; 3) provides a contingency plan for potential
leaks; 4) states that Respondent shall take all necessary measures to
prevem leaks or spills; and 5) states that all adequate or new receptacles
shall be moved at least I 00 feet from sensi tive areas, or to paved areas or
inside structures, securely stored, and properly labeled. Ifthe information
required under this provision has been provided to a county or state
agency in order to comply with that agency's regulations or requirements,
the information supplied to that agency may be submitted in lieu of the
hazardous materials/discharge management plan.

3.1.3 T hermal Discharges an d Seawater Usc. Elevated temperature waste
discharges shall comply with limitations necessary to ensure protection of
marine resources and biological productivity. The maximum temperature
of waste discharges, as measured from the point of discharge of the
"incubation area", shall not exceed the maximum temperature of the
receiving waters by more than 20 degrees F. In addition, all seawater
intake structures shall be designed to ensure that maximum through-screen
intake velocity does not exceed 0.5 feet per second. Measures shall be
adopted to minimize the facility's intake and use of seawater, including
the use of a seawater collection and re-circulation system in the grow-out
room.
3.2 Offsh ore Conditions

3.2.1

Additional Structures. Construction and/or placement of any additional
offshore aquaculture racks/cultivation infrastructure is prohibited until
Respondent obtains a coastal development permit.

3.2.2

Future Aban donment and Removal of Eq uipm ent. To prevent the
degradation of oyster cultivation apparatus and the release of debris into
Drake's Estero, within 30 days of the cessation of harvesting on any plot
that is being temporarily taken out of production, Respondent shall
remove oyster culture apparatus from that plot except for permanent
structures including oyster racks located within certified harvest areas.
Notwithstanding the foregoing, Respondent may resume harvesting on any
plot temporari ly taken out of producti on. Within 30 days of the cessation
of harvesting on any plot that is being permanently taken out of
production, Respondents shal l remove all oyster cultivation apparatus
from that plot, including permanent structures such as oyster racks, stakes,
and pallets.
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3.2.3

Removal of Abandoned Equipment. All currently abandoned materials
including cultivation equipment/apparatus, including those stakes and
racks not currently and actively being used to produce shellfish, except
those plots that arc identified for repair, shall be removed . Within 90 days
of the issuance of this order, Respondent shall submit a Debris Removal
Plan to the National Park Service and Executive Director of the Coastal
Commission for approval. The plan shall include location of debris
identified for removal, proposed techniques and equipment to be used for
debris removal, and identification of the debris disposal facility. Within
60 days of approval by the Executive Director and National Park Service
of the Debris Removal Plan, Respondents shall remove all debris as
approved in the Debris Removal Plan. Within 30 days of completing
debris removal , Respondent shall submit to the Executive Director and
National Park Service a final report detailing the material that was
removed, the locations from which this material was removed, the
techniques and equipment used, and the location of the disposal facility.

3.2.4

Invasive Species. To minimize the chances of introducing invasive
species or pathological microorganisms to Drake's Estero, Respondent
will only import shellfish in the form oflarvae and seed. Within 30 days
of the issuance of this Consent Order, Respondent shall produce sufficient
evidence, for the review and approval of the Executive Director, that
larvae and seed from outside sources have been certified by California
Department ofFish and Game to be free of pathogens. If the Executive
Director determines that the evidence is insufficient, Respondent shall
cease from importing larvae within 30 days of receiving notification of the
determination from the Executive Director.

3.2.5

Boat T ransit. Boat traffic shall be limited to established channels that do
not violate the protective measures set forth in this Consent Order. In
situations where visibility is poor, Respondent will make every effort to
use only the established channels. Within 60 days of the issuance of this
order, Respondent shall submit to the National Park Service and the
Executive Director a Vessel Transit Plan for review and approval. This
plan shall include proposed access lanes (distinguishing between
commonly-used channels and channels only used when certain racks/bags
are active) and mooring areas for maintenance and harvesting of oysters,
clams, and scallops. Once approved, only the vessel lanes and mooring
areas described and mapped in the Vessel Transit Plan shall be used by
Respondent and Respondent's employees.

3.2.6

Hnrbor Seal Protection Areas. All of Respondent's boats, personnel,
and any structures and materials owned or used by Respondent shall be
prohibited from tbe harbor seal protection areas defined on the map, which
is attached to this Consent Order as Figure I. Within 60 days of issuance
of this Consent Order, Respondents shall submit a plan outlining the
removal of all equipment and materials located in these areas. Within 60
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- - - - days of the approval of this plan by the Executive Director, Respondents
shall implement the plan as approved. In addition all of Respondent's
boats and personnel shall be prohibited from coming within I00 yards of
hauled out harbor seals.
3.2.7

Pacific Oyster and European Flat Oyster. Cultivation of Pacific oyster
(Crassostrea gigas) and European flat oyster (Ostrea edu/is) shall only
occur in the "cultivation area" defined in Provision 3.2.11 of this Consent
Order. Cultivation of additional oyster species within this area shall not
be allowed and cultivation of these oyster species outside of this lease area
shall also not be allowed. Within 60 days of the issuance of this Consent
Order, Respondent shall submit a plan outlining the removal of all
shellfish and equipment from prohibited areas, as defined in this provision,
and setting forth protocols for cultivation of allowable species and
prevention of intrusion by prohibited species in the areas defined in this
provision. Within 30 days of the approval of this plan by the Executive
Director, Respondent shall implement the plan as approved.

3.2.8 Non-Oyster Species Areas. Cultivation of manila clams (Venerupis
phillipinarum formerly Tapes japonica) and purple-hinged rock scallops
(Crassodoma gigantean formerly Hinnilies multirugosus) shall only occur
where currently cultivated in the "cultivation area" defined in Provision
3.2.11 of this Consent Order. Cultivation of additional non-oyster species
shall not be allowed. Within 60 days of the issuance of this Consent
Order, Respondent shall submit a plan outlining the removal of all clams,
scallops or any unpermitted species and any associated cullivation
equipment located outside of the cultivation area. Within 30 days of the
approval of this plan by the Executive Director, Respondent shall
implement the plan as approved.
3.2.9

Use of Bottom Bags. Bottom bags shall only be placed in intertidal areas
devoid of eelgrass. No eelgrass shall be removed to create addit.ional
areas for bottom bags. Within 60 days of the issuance of this Consent
Order, Respondent shall submit protocols for the location and practices
regarding the use of bottom bags according to this provision and the terms
and conditions of this Consent Order.

3.2.10 Maximum Annual Production Limit. Within 60 days of the issuance of
this Consent Order, Respondents shall provide documentation showing the
"current production level," including the amount harvested in the last year
and any projected increases in yield for the coming year. Production of all
shellfish species shall be capped at this "current production level."
3.2.11 Cultivation Area. All cultivation shall be confined to areas which are: 1)
currently included in the California Department of Fish and Game lease
numbers M438-0l and M438-02; 2) consistent with the California
Department of Health, the Food and Drug Administration, and the
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National Shellfish Sanitation Program approved shellfish harvest areas
within Drakes Estero; and 3) specified as oyster beds or primary water
quality sites on the map attached to this Consent Order as Figure 1.

4.0 Plan Revisions
If the Executive Director determines that any immaterial modifications or additions to the plans
submitted under Provision 3.0 of this Consent Order are necessary, he shall notify Respondent.
Respondent shall complete the requested modifications and resubmit the plan(s) for approval
within I 0 days of the notification.

5.0 Completion of Coastal Development Permit (CDP) Application
5.1 Within 60 days from the issuance date of this Consent Order or within such
additional time as the Executive Director may grant for good cause, pursuant to
Section 18.0 of this Consent Order, Respondent shall revise the project description in
Coastal Development Permit (CDP) application No. 2-06-003 to include all
unpermitted onshore and offshore development, as that term is defined and
addressed in the Coastal Act and Commission's regulations (California Code of
Regulations (CCR), Title 14, Division 5.5), subject to Respondent's reservation of
rights, positions and defenses as specified in Provision 13.0.
5.2 Within 120 days from the date of issuance of a National Park Service Special Use
Permit for the operations on the property, or within such additional time as the
Executive Director may grant for good cause, Respondent shall submit all materials
which are required to complete CDP application No. 2-06-003, to :
California Coastal Commission
Energy, Ocean Resources, and Federal Consistency Division
Attn: Cassidy Teufel
45 Fremont St. , Suite 2000
San Francisco, CA 94 105-2219
The application shall address all existing development, as that term is defined and
addressed in the Coastal Act and Commission's regulations (Title 14 of the
California Code of Regulations), that is unpermitted, including but not limited to the
development identified in Provision 11.0, on the property identified in Provision
10.0, subject to Respondent's reservation of rights, positions and defenses as
specified in Provision 13.0. If Respondent believes that one or more items of
development listed in Provision I I .0 do not exist on the property, Respondent shall
submit evidence supporting the c laim(s) to the Executive Director. If the Executive
Director determines that the claim is valid, this Consent Order shall not apply to that
portion of cited development.
5.3 Respondent shall not withdraw the application submitted under Provision 5. 1 and
shall all ow the application to proceed through the Commission pem1itting process
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and defenses as specified in Provision 13.0.

5.4 If the Executive Di rector determines that additional information is required to
complete COP application No. 2-06-003, the Executive Director shall send a written
request for the information to the Respondent, which will set forth the additional
materials required and provide a reasonable deadline for submittal. Respondent shall
submit the required materials by the deadline specified in the request letter.
5.5 Respondent shall fully participate and cooperate in good faith in the Commission
permitting process, provide timely responses, and work to move the process along as
quickly as possible, including responding to requests for information.
5.6 Based on the understanding that the Respondent will fully cooperate in good faith
with the National Park Service permitting process and that process will be completed
within a reasonable amount of time, it is the intent of the Commission to process the
Commission COP after the National Park Service has taken action on the permit
currently before it, conditioned upon the Respondent taking any procedural steps
necessary to accommodate this sequence of events.
6.0 National Park Service Special Use Permit
Respondent shall fully participate and cooperate in good faith in the National Park Service
permitting process, provide timely responses, and work to advance the process as efficiently as
possible, including responding to requests for information.
7.0 Compliance with Permits and All Applicable Laws
Respondent shall comply fully with the terms and conditions of any permit that the Commission
or the National Park Service issues in response to the applications referenced in Provisions 5.0
and 6.0 above. Respondent shall also comply with all applicable laws and regulations.
8.0 Status Updates
Respondent shall attend status conferences in person or by telephone with Commission staff at
least once every 2 months to discuss the status of compliance with this Consent Order.
Commission permit staff may report on progress in this matter to the Commission as appropriate.
9.0 Persons Subject to the Order
Persons subject to this Consent Order are Respondent, their agents, contractors, and employees,
and any persons acting in concert with any of the foregoing. Kevin Lunny, as an owner and
operator of Drake's Bay Oyster Company, is the representative and agent for service of
documents for Respondent.
10.0 Identification of the Property
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The property that is subject to this Consent Order is described as follows:
Approximately 1.5 acres of dry land along the banks of Drake's Estero and approximately 1600
acres, including approximately 1060 acres of submerged areas within Drake's Estero, all of
which is located within the Point Reyes National Seashore and is referred to as Drake's Bay
Oyster Company. The street address for the operation is 17171 Sir Francis Drake Blvd.,
Invemess, California, 94937. T he property is owned by the National Park Service and leased to
Respondent under a reservation of use agreement and related documents.
11.0 Description of Unpermitted Development
Notwithstanding any permits from other state and local agencies that the Respondent may have,
development activities were undertaken on the property without a CDP. These development
activities were not exempt from Coastal Act permitting requirements under Coastal Act §3061 0.
The development at issue includes but is not limited to the following: grading (cut and fill);
change in intensity of use of the land and water; removal of major vegetation; and placement of
solid materials and structures including two large storage containers, a construction trailer, tanks,
fencing, paving, residences, abandoned vehicles, generators, two septic systems, refrigeration
un its, processing, storage, and retail buildings, rack and bag aquaculture equipment including
stringing, growing, harvesting, shucking, and bottli ng equipment.
12.0 Commission Jurisdiction and Authority to Act
The Commission has enforcement authority under §3081 0 due to the fact that the Commission
has original jurisdiction over development in submerged areas of the property under Coastal Act
§30519(b) and that the property was the subject of previous enforcement action undertaken by
the Commission at the request of the County under Coastal Act §3081 O(a)(2). In addition,
because proposed activities involve the private usc of federally owned submerged lands within
the coastal zone, the Commission has the authority to review proposed activities on the property
to determine consistency with the resource protection policies of Chapter 3 of the Coastal Act.
Furthermore, because the existing and continued operation of shellfish aquaculture in Drakes
Estero appears to require the issuance of federal permits that can reasonably be expected to affect
the coastal zone, the Commission has the authority, under the federal Coastal Zone Management
Act of 1972 (CZMA) §306(d)(6) and 15 CFR 930.1 l(o), to review proposed activiti es on the
property to determine consistency with the resource protection policies of Chapter 3 of the
Coastal Act and with the CZMA.
13.0 Consent to Issuance
In light of the intent of the parties to resolve these matters in settlement, Respondent has agreed
not to contest the legal and factual basis for this Consent Order and the terms and issuance of this
Consent Order. Specifically, Respondent agrees not to present defenses or evidence to contest
the issuance of the Consent Order. Respondent agrees to comply with the specific terms of this
Consent Order, and the Commission shall enforce any noncompliance with this Consent Order.
Respondent agrees not to contest the Commission's jurisdiction to issue and enforce this Consent
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Order. The parties agree that all of the necessary elements for issuance of an order under Coastal
Act Section 30810 have been met. Except as provided herein, Respondent is not waiving any
legal rights, positions, or defenses, by entering into this Consent Order, and Respondent retains
the right to assert its legal rights, positions, and defenses in any other proceeding before the
Commission, any other governmental agency, any administrative tribunal, or a court oflaw.
14.0 Effective Date and Terms of tbc Consent Order
The effective date of the Consent Order is the date of approval by the Commission. The Consent
Order shall remain in effect in perpetuity unless and until modified or rescinded by the
Comm ission pursuant to § 13188 of the Commission 's administrative regulations (CCR, Title 14,
Division 5.5).
15.0 Submittal of Documents
Ac.cording to the terms and conditions of this Consent Order, and in addition to the recipient(s)
designated herein, copies of all documents pertaining to this property and the matter at issue that
are submitted to the Commission or the National Park Service pursuant to this Consent Order
must be sent to:
California Coastal Commission
Statewide Enforcement Unit
Attn: Christine Chestnut
45 Fremont St., Suite 2000
San Francisco, CA 94105-2219

California Coastal Commission
Energy, Ocean Resource, and Federal Consistency
Attn: Cassidy Teufel
45 Fremont St., Suite 2000
San Francisco, CA941 05-2219

16.0 Findings
The Consent Order is issued on the basis of the findings adopted by the Commission at the
December 2007 hearing, as set forth in the document entitled: Staff Reoort and Findings for
Consent Cease and Desist Order as well as the testimony and any additional evidence presented
at the hearing. The activities authorized and required in this Consent Order are consistent with
the resource protection policies set forth in Chapter 3 of the Coastal Act and the resource
protection policies of the certified Marin County Local Coastal Program.
17.0 Compliance Obligation
Strict compliance with this Consent Order by all parties subject thereto is required. Failure to
comply with any term or condition of this Consent Order, including any deadline contained in
this Consent Order, unless the Executive Director grants an extension under 18.0. will constitute
a violation of this Consent Order and shall result in Respondent being liable for stipulated
penalties in the amount of $250 per day per violation. Respondent shall pay stipulated penalties
within fifteen days of receipt of written demand by the Commission for such penalties regardless
of whether Respondent bave subsequently complied. If Respondent violates this Consent Order,
nothing in this agreement shall be construed as prohibiting, altering, or in any way limiting the
ability of the Commission to seek any other remedies available, including the imposition of civil
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penaltfes and other remedies pursuant to Coastal Act §§30821.6, 30822, and 30820 as a result of
the lack of compliance with the Consent Order and for the underlying Coastal Act violations as
described herein.
J8.0 Extension of Deadlines

The Executive Director may extend deadlines for good cause. Any extension request must be
made in writing to the Executive Director and received by Commission staff at least ten days
prior to expiration of the subject deadline. The Executive Director shall grant an extension of
deadlines upon a showing of good cause, if the Executive Director determines that Respondent
has d iligently worked to comply with their obligations under this Consent Order but cannot meet
deadlines due to unforeseen circumstances beyond their control.
19.0 Site Access
Respondent agrees to provide access to the subject property at all reasonable times to
Commission staff and any agency having jurisdiction over the work being performed under this
Consent Order. Nothing in this Consent Order is intended to limit in any way the right of entry
or inspection that any agency may otherwise have by operation of any law. The Commission
staff may enter and move freely about the portions of the subject property on which the
violations are located, and on adjacent areas of the property for purposes including but not
limited to inspecting records, operating logs, and contracts relating to the site and overseeing,
inspecting and reviewing the progress of Respondents in carrying out the tcnns of this Consent
Order.
20.0 Modifications and Amendments to this Consent Order
Except as provided in Section 18.0 of this order, this Consent Order may be amended or
modified only in accordance with the standards and procedures set forth in §13188(b) of the
Commission's administrative regulations (CCR, T iUe 14, Division 5.5).
21.0 Waiver of the Right to Appeal and Seck Stay
Persons against whom the Commission issues a Cease and Desist Order have the right pursuant
to §30803(b) of the Coastal Act to seek a stay of the order. However, pursuant to the agreement
of the parties as set forth in this Consent Order, Respondent agrees to waive whatever right it
may have to seek a stay or to challenge the issuance and enforceability of this Consent Order in a
court of law.
22.0 Government Liability
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The State of California, the Commission, and its employees shall not be liable for injuries or
damages to persons or property resulting from acts or omissions by Respondent in carrying out
activities pursuant to this Consent Order, nor shall the State of California, the Commission, or its
employees be held as a party to any contract entered into by Respondent or its agents in carrying
out activities pursuant to this Consent Order.
23.0 Settlement of Claims
The Commission and Respondent agree that this Consent Order settles their monetary claims for
relief for those violations of the Coastal Act specifically resolved through the commitments
contained in this Consent Order, and occurring prior to the date of this Consent Order
(specifically including claims for civil penalties, fines, or damages under the Coastal Act,
including §§30805, 30820, and 30822), with the exception that, if Respondents fail to comply
with any term or condition of this Consent Order, the Commission may seck monetary or other
claims for both the underlying violations of the Coastal Act and for the violati on of this Consent
Order. This Consent Order does not limit the Commission from taking enforcement action to
enforce this Consent Order, or due to Coastal Act violations at the subject property not resolved
herein, provided however, future commission actions regarding matters beyond this Consent
Order would constitute new actions, for which notice and the opportunity for submittal of a
Statement of Defense under Chapter 9 of the Coastal Act would be provided. This Consent
Order does not preclude Respondent from applying for a Coastal Development Permit to
authorize development on the property including expansion of the property.
24.0 Cease and Desist Order Obligations
Nothing in this Consent Order is intended to interfere with or preclude Respondent's compliance
with Cease and Desist Order No. CCC-03-CD-12, which is attached as Attachment A to this
Consent Order and thereby incorporated by reference.
25.0 Successors and Assigns

This Consent Order applies to Drake's Bay Oyster Company and all successors in interest, heirs,
assigns, and future lessees including future owners/operators of Drake's Bay Oyster Company or
any other facility on the property. Respondent shall provide notice to all successors, assigns, and
potential purchasers of the property of any remaining obligations under this Consent Order.
26.0 Governmental Jurisdiction
This Consent Order shall be interpreted, construed, governed, and enforced under and pursuant
to the laws of the State of California.
27.0 Scope of Order
This agreement is designed to assist in establishing a process for resolving the situation as it
currently exists in a timely fashion. It does not provide a final resolution as to the disposition of
the development at the site. Except as expressly provided herein, nothing herein shall limit or

Exhibit 10
CCC-13-CD-01 & CCC-13-R0-01
(Dra kes Bay Oyster Company)
Page 11 of 13
- - - - - --

-- -

zzu:;

- --- -

restrict the exercise of the Commission's enforc-ement autholit}• pu[;u~nl to Chapter 9 of the
Coastal Act, including the authori ty to n:quirc and enforce compliance with this Consent Order.
28.0 Representative Autbo.-ity

The signntory below auests that he has the: authority to represent and bind in this agreement rhe
Respondenrs.
29.0 lntegrntion

This Consent Order constitutes the entire agreement between the parties and rrmy nor be
am.:nded, supplernemed, or modi lied excepi:Js provided in rhis Consent Order.
.10.0 Stipulation

Respondent and its representatives attest that th ey have reviewed rhe terms of this Consent Order
and understand that their consent is final and stipulate to its issuance by the Commission.

IT IS SO STIPULATED AND AGREED:
On behalf of Respo)Jl6~!1.,

fo1· Rcspondem

Executed in Sun Francisco on behalf of the California C.oas1al Commission:

P.:tcr Douglas, Execu1ive Director

Dale

l1
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VIA REGULAR AND CERTIFIED MAIL

March 24, 2008
Drake's Bay Oyster Company
Attn: Kevin Lunny
1777 Sir Francis Drake Blvd.
Inverness, CA 94937
Dear Mr. Lunny,
As you are aware, on March 6, 2008, Commission enforcement staff received a report that mechanized
equipment was being used to dig a large trench on the Drake's Bay Oyster Company si te, which you
lease from the National Park Service. During a site visit on March 10, 2008, we confirmed that this
development activity had taken place. This is not the first time that we have received a report of or
observed unpermitted development activities on your property since you have become aware of Coastal
Act permitting requirements. As you are well aware, development, as defined under Section 30 I 06 the
Coastal Act, requires a coastal development permit. Consent Cease and Desist Order No. CCC-07-CD04 ("Consent Order") specifically requires you to, among other things, cease and desist from
undertaking any new unpermitted development activities on the property. Digging an 80-foot long
trench in close proximity to the waters of Drake's Estero constitutes development under the Coastal Act
and, therefore, requires a coastal development permit (CDP). No CDP was applied for or obtained for
the development at issue. As you are aware, this is an area of high resource value, and we would like to
work with you to ensure all precautions are taken to protect coastal resources.
We feel that the appropriate and most efficient way for you to seek to resolve this violation is to seek
authorization for the development as part of CDP Application No. 2-06-003, the project-wide, allinclusive permit application that you will complete pursuant to Provision 5.0 of the Consent Order.
Provision 5.1 of the Consent Order requires that you revise your permit application to include all current
unpermined and proposed onshore and offshore development on the property. Thus, although a new
permit application is not needed for this acti vity, please include the excavation of the trench and the
subsequent restoration of the area as part of the project description for your pending permit application.
We remain interested in reso lving the overall lack of permits for the facili ty and believe that this is
critical to avoid similar si tuations arising in the future, and save all parties time and resources. We
remain concerned that this is done as quickly as possi ble. To this end, once you have revised your
project descripti on, you must obtain a Special Use Permit from the National Park Service ("NPS"), to
Q)
0)
(Q

Q.

complete your pem1it application and to move forward with Commission action on the application,
which will address all unpermitted development on the property (including the trench). The NPS
Special Use Permit will provide evidence to satisfy the standard CDP application requirement that an
applicant bas the necessary authorization from the property owner to undertake proposed development
activities on the property, which in this case involves the operation of a commercial aquaculture faci li ty.
As of the date of this Jetter, we have not received a signed copy of a Special Use Permit and, therefore,
we assume that you have not yet obtained one. If this is not accw·ate, please Jet us know as soon as
possible. Please be aware that Provision 5.5 of the Consent Order states the following:
Respondent shall fo lly participale and cooperate in goodfaith in the Commission permitting
process. provide timely responses, and work to move the process along as quickly as possible,
including responding to requests for information.

Please work with NPS to obtain the Special Use Permit. If there is anything our office can do to assist
you in this process, please let us know. This is a critical element of your CDP application and, as you
know, without a CDP, your operations remain unpermitted.
In addition to the CDP requirement, stipulated penalties in the amount of $250.00 have been assessed for
the trench violation, though without prejudice to the Commission's ability to demand, in the context of
any future violation, that penalties be paid for each day the violation persists. Provision 17 .0 of the
Consent Order states the following:
Strict compliance with this Consent Order by all parties su~ject thereto is required. Failure to
comply with any term or condition of this Consent Order, including any deadline contained in
this Consent Order, unless the Executive Director grants an extension under 18. 0, will constitute
a violation of this Consent Order and shall result in Respondent being liable for stipulated
penalties in the amount of $250 per diJy per violation. Respondent shall pay stipulated penalties
within fifteen days ofreceipt of written demand by the Commission for such penalties regardless
of whether Respondent has subsequently complied. JjRespondent violates this Consent Order,
nothing in this agreement shall be construed as prohibiting, altering, or in any way limiting the
abiliry of the Commission to seek any" other remedies available, including the imposition of civil
penalties and other remedies pw·suant to Coastal Act §§30821. 6, 30822, and 30820 as a result
of the lack of compliance with the Consent Order and.for the underlying Coastal Act violations
as described herein.

You agreed, under Provision 2.0 of the Consent Order, not to conduct any additional unpermitted
development on the property. Construction of the trench constituted unpermitted development.
('")
Therefore, stipulated penalties apply. On March I 0, 2008, when we confirmed the violation, you
0
expressed a willingness to resolve this violation as soon as possible through whatever method
N
<!)
Commission staff deemed appropriate. In acknowledgement of your prompt response and stated
Ol
willingness to cooperate after the fact, only one day of stipulated penalties has heen assigned. Please
"'
a..
submit payment of the full penalty an1ount within fifteen of receipt of this letter, as ser forth in Provisio"-----~
17.0 of the Consent Order.
In the future, please contact Cassidy Teufel, at (4 15) 904-5502, or me to discuss whether a proposed
activity requires a CDP. As we have discussed with you, waivers and exemptions may apply in certain

situations, but are not always an option. Stipulated penalties under the Consent Order will apply to any
development that requires a permit and is undertaken without one. Thus, it is extremely important for
you to contact Commission staff, to discuss what, if any, authorizations are necessary, prior to
undertaking any development activities. We are more than willing to work with you to determine what if
any steps are necessary.
We look forward to working with you to address this situation and hope that you intend to fully comply
with the Coastal Act and the Consent Order by conducting no additional unpermitted development on
the property. If you have any questions, please contact me at (415) 904-5294.
Sincerely,

Christine Chestnut
Statewide Enforcement Analyst
cc:

Lisa Haage, Chief of Enforcement
Alex Helperin, Staff Counsel
Nancy Cave, Northern California Enforcement Program Supervisor
Alison Deumer, Energy and Ocean Resources Program Manager
Cassidy Teufel, Energy and Ocean Resources Analyst
Zach Walton, Attorney for Mr. Lurmy
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Via Regular Mail

September I0, 2008
Mr. Kevin Lunny
Drakes Bay Oyster Company
17171 Sir Francis Drake Boulevard
Inverness, CA 94937
Re:

Compliance with Consent Cease and Desist Order No. CCC-07-CD-11 (Drakes Bay
Oyster Company)

Dear Mr. Lunny:
Thank you for the submittal of documents required under the Consent Cease and Desist Order
No. CCC-07-CD-011 ("Consent Order"). We have reviewed the documents and have
determined that additional information is needed and revisions are required before we can find
you in compliance with the Consent Order.
As you are aware, the Consent Order that embodied the interim settlement between Drakes Bay
Oyster Company ("DBOC") and the California Coastal Commission ("the Commission"), and
then was approved on December 12,2007, required DBOC to cease and desist from performing
any new development and to (I) establish protocols for vessel traffic in Drakes Estero; (2) refrain
from unpermitted development activities such as cultivation outside of current cultivation areas;
(3) refrain from placing additional structures in the Estero; (4) avoid activities within designated
harbor seal protection areas; (5) maintain cultivation at or below current production levels; (6)
obt<un shellfish larvae and seed only from sources certified by the California Department ofFish
and Game as free of pathogens and invasive species; (7) submit a hazardous materials/discharge
management plan; (8) mirumize the onshore facility's use of seawater and release of thermal
discharges; (9) remove cultivation equipment and infrastructure from the Estero when production
ceases; (I 0) submit a debris removal plan to carry out the removal of abandoned equipment in
the Estero; (II) submit a plan for the removal of all shellfish and equipment from outside of
designated cultivation areas; (12) refrain from the cultivation of species other than Pacific oyster,
European oyster, Marula clam, and purple-hinged rock scallops; (13) maintain bottom culture
bags only in intertidal areas devoid of eelgrass; (14) submit a revised project description for
Coastal Development Permit ("CDP") application number 2-06-003 that includes all unpermitted
onshore and offshore development; and (15) submit all materials which are required to complete
CDP application number 2-06-003.
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To date, your submittal of information in compliance with these requirements has consisted of
ten letters provided to Coastal Commission staff over the past eight months, including a Jetter
dated January II, 2008 regarding section 3.2.4 of the Consent Order; four letters dated January
30,2008 regarding sections 3.2.6, 3.2.7, 3.2.8, and 3.2.9 of the Consent Order; a letter dated
January 31,2008 regarding section 3.2.10 of the Consent Order; a letter dated February 8, 2008
requesting an additional 30 days to submit a vessel management plan and a revised project
description; a letter dated February 11, 2008 regarding section 3.2.5 of the Consent Order; a
letter dated June 22, 2008 regarding section 3.2.3 of the Consent Order; and a recent letter dated
August 20, 2008 regarding the revised project description for CDP application number 2-06-003.
All of the letters listed above that are dated between January 30 and February 8, 2008 were
simultaneously received by Commission staff on February 10, 2008.
While we appreciate the time and energy you have spent in compiling these materials and
providing them to us, our review of your submittal has indicated that several requirements
specified in the Consent Order have not been complied with and that several other requirements
have not been met in sufficient detail to fully address all the requirements of the Consent Order.
The following is a list of items that have yet to be provided to Commission staff in compliance
with the Consent Order and additional information that is needed to supplement the materials
that have already been submitted:
I. Section 3.1.2 of the. Consent Order states:

Water Quality/Hazardous Waste. Within 60 days of the issuance of this Consent Order (in
other words, by February II, 2008], Respondent shall submit a hazardous
materials/discharge management plan which: I) identifies and outlines procedures for the
removal and replacement of any receptacle for oil, paint or other hazardous material that is
leaking or could leak in the near future; 2) identifies current and potential polluted discharges
and outlines protocols for addressing the discharges; 3) provides a contingency plan for
potential leaks; 4) states that Respondent shall take all necessary measures to prevent leaks or
spills; and 5) states that all adequate or new receptacles shall be moved at least 100 feet from
sensitive areas, or to paved areas or inside structures, securely stored, and properly labeled.
If the information required under this provision has been provided to a county or state agency
in order to comply with that agency's regulations or requirements, the information supplied
to that agency may be submitted in lieu of the hazardous materials/discharge management
plan.
ln response to Section 3.1.2 of the Consent Order, on February 10,2008, DBOC submitted a
document titled, "Drakes Bay Oyster Company - Standard Sanitation Operating Procedures."
This document details the sanitary reviews that occur at the facility to maintain health standards
but it does not provide any of the specific information described above and required under
Section 3. I .2 of the Consent Order. In particular, the "Standard Sanitation Operating
Procedures" document does not identify or outline procedures for the removal and replacement
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of oil, paint, or other hazardous material containers that are leaking or could leak in the near
future; does not identify current and potential polluted discharges or outline protocols for
addressing these discharges; does not provide a contingency plan for potential leaks; does not
state that DBOC shall take all necessary measures to prevent leaks or spills; and does not state
that all adequate or new receptacles shall be moved at least I 00 feet from sensitive areas, or to
paved areas or inside structures, securely stored, and properly labeled. As such, the document
titled "Drakes Bay Oyster Company - Standard Sanitation Operating Procedures" does not meet
the requirements of Section 3.1 .2 of the Consent Order and a hazardous materials/discharge
management plan must still be submitted in compliance with this section of the Consent Order.
Please develop this plan as specified above and provide it to Commission staff.
2. Section 3. 1.3 of the Consent Order states:

Thennal Discharges and Seawater Use. Elevated temperature waste discharges shall
comply with limitations necessary to ensure protection of marine resources and biological
productivity. The maximum temperature of waste discharges, as measured from the point of
discharge of the "incubation area," shall not exceed the maximum temperature of the
receiving waters by more than 20 degrees F. In addition, all seawater intake structures shall
be designed to ensure that maximum through-screen intake velocity does not exceed 0.5 feet
per second. Measures shall be adopted to minimize the facility's intake and use of seawater,
including the use of a seawater collection and re-circulation system in the grow-out room.
We have not yet received information to address this requirement of the Consent Order. Please
provide information demonstrating your compliance with this section of the Consent Order by
identifying what measures are being implemented to minimize the facility's use and intake of
seawater and by verifying that intake velocity and thermal discharge requirements are being
satisfied.
3. Section 3.2.3 of the Consent Order states:
Removal of Abandoned Equipment. All currently abandoned materials including
cultivation equipment/apparatus, including those stakes and racks not currently and actively
being used to produce shellfish, except those plots that are identified for repair, shall be
removed. Within 90 days of the issuance of this Consent Order, Respondent shall submit a
Debris Removal Plan to the National Park Service and Executive Director of the Coastal
Commission for approval. The plan shall include location of debris identified for removal,
proposed techniques and equipment to be used for debris removal, and identification of the
debris disposal facility. Within 60 days of approval by the Executive Director and National
Park Service of the Debris Removal Plan, Respondents shall remove all debris as approved in
the Debris Removal Plan. Within 30 days of completing debris removal, Respondent shall
submit to the Executive Director and National Park Service a final report detailing the
material that was removed, the locations from which this material was removed, the
techniques and equipment used, and the location of the disposal facility.
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On June 22, 2008, 103 days after the deadline specified in this section of the Consent Order, you
submitted a letter in response to Section 3.2.3. This letter stated that "all abandoned racks have
been removed" and that "all racks that exist in Drakes Estero at this time are either in good
condition or have been identified for repair." We appreciate this, but note that a Debris Removal
Plan was not submitted with this letter and racks identified for repair were not specified. Please
provide an aerial map of Drakes Estero that identifies those oyster racks that have been identified
for repair and those that have been identified as being in good condition.
4. Section 3.2.4 of the Consent Order states:
Invasive Species. To minimize the chances of introducing invasive species or pathological
microorganisms to Drake's Estero, Respondent will only import shellfish in the form of
larvae and seed. Within 30 days of the issuance of this Consent Order, Respondent shall
produce sufficient evidence, for the review and approval of the Executive Director, that ·
larvae and seed from outside sources have been certified by California Department of Fish
and Game to be free of pathogens. If the Executive Director determines that the evidence is
insufficient, Respondent shall cease from importing larvae within 30 days of receiving
notification of the detennination from the Executive Director.
Here again, additional information is required to comply with the Consent Order. In response to
this section of the Consent Order, Commission staff received from you a letter dated January II,
2008, as well as several attached documents. The attached documents included shellfish seed
and larvae purchase invoices from Kona Coast Shellfish L.L.C., Kuiper Mariculture, Inc.,
Whiskey Creek Shellfish Hatchery, Inc., and Coast Seafoods Company as well as a Long-Term
Permit to Import Live Aquatic Animals into California from both Whiskey Creek Shellfish
Hatchery and Coast Seafoods Company. It appears, however, that a Long-Term Permit to
Import Live Aquatic Animals into California may also be required for the purchase and
importation of shellfish seed and/or larvae from Kona Coast Shellfish - a hatchery located in the
State of Hawaii. Please provide evidence that this permit was held by DBOC in 2007 and also
provide current importation permits for 2008 if importation of shellfish larvae or seed has
occurred or will occur this year. Please also provide evidence that these four shellfish
larvae/seed providers have been certified by California Department of Fish and Game to be free
to pathogens.
•

5. Section 3.2.5 of the Consent Order states:

Boat Transit Boat traffic shall be limited to established channels that do not violate the
protective measures set forth in this Consent Order. In situations where visibility is poor,
Res'pondent shall make every effort to use only established channels. Within 60 days of the
issuance of this Consent Order, Respondent shall submit to the National Park Service and the
Executive Director a Vessel Transit Plan for review and approval. This plan shall include
proposed access lanes (distinguishing between commonly-used channels and channels only
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used when.certain racks/bags are active) and mooring areas for maintenance and harvesting
of oysters, clams, and scallops. Once approved, only the vessel lanes and mooring areas
described and mapped in the Vessel Transit Plan shall be used by Respondent and
Respondent's employees.
In response to this section of the Consent Order, Commission staff received from you a letter
dated February I I, 2008, as well as an attached map of Drakes Estero. This letter and map are
not sufficient to meet the requirements of Section 3.2.5 of the Consent Order because they lack
sufficient refinement and detail, do not meet the specific parameters described within the
Consent Order, and do not include much of the information specifically required in the Consent
Order. Please provide a more refined Vessel Transit Plan that includes a higher resolution aerial
map of Drakes Estero with mooring areas and acc.ess lanes (both commonly-used channels and
channels only used when certain racks/bags are active described and differentiated) clearly
marked. This plan and map should be of sufficient clarity and resolution so that DBOC
employees can use it when traveling within Drakes Estero and easily adhere to the access routes
and mooring areas that are specified on it, to help avoid any avoidable problems.
6. Section 3.2 .6 of the Consent Orders states:
Harbor Seal Protection Areas. All of Respondent's boats, personnel, and any structures
and materials owned or used by Respondent shall be prohibited from the harbor seal
protection areas defined on the map, which is attached to this Consent Order as Figure I .
Within 60 days of issuance of this Consent Order, Respondents shall submit a plan outlining
the removal of all equipment and materials located in these areas. Within 60 days of the
approval of this plan by the Executive Director, Respondents shall implement the plan as
approved. In addition, all of the Respondent's boats and personnel shall be prohibited from
coming within I 00 yards of hauled out harbor seals.
In response to this section of the Consent Order, Commission staff received from you a letter
dated January 30, 2008, which stated that "there are no equipment or materials located within the
area detined on the Consent Order map as harbor seal protection areas" and that "therefore no
plan for removal of equipment or materials from these areas is necessary." Information provided
to Commission staff on October I 0, 2007 from the California Department of Public Health
appears to indicate that oyster cultivation areas are located within designated harbor seal
protection areas, however. Please provide additional information regarding the frequency and
extent of use of these areas-- specifically those located in proximity to water quality monitoring
site number 17 - and describe how, when, and if cultivation equipment has been removed from
these locations.
7. Section 3.2.7 of the Consent Order states:
Pacific Oyster and European Flat Oyster. Cultivation of Pacific oyster (Crassostrea
gigas) and European flat oyster (Ostrea edulis) shall only occur in the "cultivation area"
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defined in Provision 3.2.11 of this Consent Order. Cultivation of additional oyster species
within this area shall not be allowed and cultivation of these oyster species outside of this
lease area shall also not be allowed. Within 60 days of the issuance of this Consent Order,
Respondent shall submit a plan outlining the removal of all shellfish and equipment from
prohibited areas, as defined in this provision, and setting forth protocols for cultivation of
allowable species and prevention of intrusion by prohibited species in the areas defined in
this provision. Within 30 days of the approval of this plan by the Executive Director,
Respondent shall implement the plan as approved.
In response to this section of the Consent Order, Commission staff received from you a lener
dated January 30, 2008 indicating that "a 'plan outlining the removal of all shellfish and
equipment from prohibited areas' is not necessary, as no cultured shellfish or equipment eKist
outside of cultivated areas." Your letter also stated that Kumamoto oysters are currently being
grown within Drakes Estero and that DBOC "will remove all of these Kumamoto oysters from
Drakes Estero by August 2008."
The continued cultivation of Kumamoto oysters within Drakes Estero is in conflict with the
provisions of section 3.2.7 of the Consent Order and is also not permitted by the California
Department of Fish and Game under the terms of aquaculture lease numbers M438-0I and
M438-02. Please immediately provide Commission staff with evidence that all Kumamoto
oysters have been removed from Drakes Estero. This evidence shall include detailed information
regarding the locations in which Kumamoto oysters have been cultivated as well as harvest
records demonstrating that all prohibited oyster species have been removed from these areas.
Despite the statement in your lener regarding the lack of need to submit a plan outlining the
removal of all shellfish and equipment from prohibited areas, Commission staff has reason to
believe that shellfish and cultivation equipment exist outside of the cultivation area defined in
Provision 3.2.11. As demonstrated in the anached aerial map of Drakes Estero (Exhibit A from
the National Park Service Special Use Permit), possibly as many·as five shellfish cultivation
racks and several bottom bag areas appear to be located within portions of the estero in which
aquaculture is prohibited. Please either provide evidence that this equipment is located within
California Department of Fish and Game aquaculture lease areas M438-0I or M438-02 or
submit a removal plan as specified in section 3.2.7 of the Consent Order.
8. Section 3.2.9 of the Consent Order states:
Use of Bottom Bags. Bonom bags shall only be placed in intertidal areas devoid of eelgrass.
No eelgrass shall he removed to create additional areas for bottom bags. Within 60 days of
the issuance of this Consent Order, Respondent shall submit protocols for the location and
practices regarding the use of bonom bags according to this provision and the terms and
conditions of this Consent Order.
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In response to this section of the Consent Order, Commission staff received from you a letter
dated January 30, 2008. This letter ineludes location and practice protocols for the placement of
bottom bags as well as specifications for the bags and anchoring/mooring devices. While the
information you have submitted is adequate and satisfies the specific provisions of this section of
the Consent Order, it would also be valuable for Commission staff to know the frequency with
which bags locations are checked, the measures that are employed to reduce the ability of
intertidal bags to move into eelgrass areas, and whether or not contingency plans are in place for
recovering bags that may move or shift into eelgrass areas. Please also consider providing this
additional information as a supplement to the protocols included with your Jetter of January 30,
2008.
9. Section 3.2.10 of the Consent Order states:
Maximum Annual Production Limit. Within 60 days of the issuance of this Consent
Order, Respondents shall provide documentation showing the "current production level,''
including the amount harvested in the last year and any projected increases in yield for the
coming year. Production of all shellfish species shall be capped at this "current production
level."
In response to this section of the Consent Order, Commission staff received from you a letter
dated January 31, 2008, indicating that a detailed record of planting in 2006 and 2007 had been
submitted; that 2006 and 2007 planting schedules were very similar; and that based on the
planting records, it is expected that the total shellfish harvest from Drakes Estero would be
around 770,000 lbs but could possibly be as high as 850,000 Jbs. In this letter, you stated that
"for the purposes of this consent order, the production limit should be set at 'approximately
850,000 Jbs' as 'current production."' Information included with your letter did not specify the
number or quantity of non-oyster species harvested in 2006 or 2007.
Based on the information provided with your Jetter, primarily the monthly tax reports submitted
to the California Department of Fish and Game for 2007 which indicate monthly oyster harvest
numbers, DBOC produced approximately 466,719lbs of oysters in 2007. Additionally,
information provided by the California Department of Fish and Game aquaculture coordinator
from March 30, 2007 indicates that DBOC produced approximately 252,468 lbs of oysters in
2006.

If, as stated in your leuer, planting schedules for 2006 and 2007 were very similar, it can
reasonably be expected that the 2008 harvest will be similar in quantity to the 2007 harvest.
Based on this information, Commission staff finds that the harvest of 850,000 lbs of shellfish by
DBOC would represent a substantial increase over current production levels. Commission staff
does not find sufficient evidence within your January 31, 2008 Jetter to support an assumption
that current production would be 850,000 lbs of shellfish. To further inform Commission staff
regarding recent and ongoing production, planting, and harvest and to aid in the establislunent of
an accurate measure of current production, please provide copies of the monthly tax reports
Exhibit 12
CCC-13-CD-01 & CCC-13-R0-01
(Drakes Bay Oyster Company)
Page 7 of 10

Drakes Bay Oyster Company
September 10, 2008
Page 8 of9

submitted to the California Department of Fish and Game for January through August of2008 as
well as seed and larvae purchase documentation for 2005 and 2006.
I 0. Section 5. I of the Consent Order states:

Completion of Coastal Development Permit Application. Within 60 days from the
issuance date of this Consent Order or within such additional time as the Executive Director
may grant for good cause, pursuant to Section I8. 0 of this Consent Order, Respondent shall
revise the project description in Coastal Development Permit (COP) application No. 2-06003 to include all unpermitted onshore and offshore development, as that term is defined and
addressed in the Coastal Act and Commission's regulations (California Code of Regulations
(CCR), Title 14, Division 5.5), subject to Respondent's reservation of rights, positions and
defenses as specified in Provision 13.0.
On August 20, 2008, 192 days after the deadline specified in this section of the Consent Order,
you submitted a letter in response to Section 5.1. Due to the recent arrival and length of this
letter Commission staff is still in the process of reviewing it and will provide a response
regarding its completeness in a separate letter.
Please note that, pursuant to Section 17.0 of the Consent Order, "failure to comply with any term
or condition of this Consent Order, including any deadline contained in this Consent Order,
unless the Executive Director grants an extension under 18.0, will constitute a violation of this
Consent Order and shall result in Respondent being liable for stipulated penalties in the amount
of$250 per day per violation." As mentioned above, Section 3.2.3 of the Consent Order
required within 90 days of the issuance of this Consent Order (that is, March I I, 2007), DBOC
to submit a Debris Removal Plan to the National Park Service and Executive Direction of the
Coastal Commission for approval. The Plan was to include location of debris identified for
removal, proposed techniques and equipment to be used for debris removal, and identification of
the debris disposal facility.
However, it was not until June 22,2008 (103 days after the deadline specified in the Consent
Order) that you submitted a letter in response to Section 3.2.3; and even then, no Debris
Removal Plan was submitted with the letter and the letter did not completely address all the
requirements of Section 3.2.3 of the Consent Order. Therefore, stipulated penalties for missing
the deadline required by the Consent Order would be calculated in the amount of $22,750
($250/day for I 03 days).
Further, Section 5.1 of the Consent Order required within 60 days from the issuance date of this
Consent Order (that is, February 10, 2008), DBOC to revise the project description in COP
application No. 2-06-Q03 to include all unpermitted onshore and offshore development. A letter
addressing the requirements of Section 5.1 of the Consent Order was not submitted until August
20, 2008, which was 192 days after the deadline specified in the Consent Order. Stipulated
penalties for this violation would be calculated in the amount of $48,000 ($250/day for 192
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days). The total amount of stipulated penalties for the two violations of the Consent Order
would be $70,750.
We appreciate the information you have submitted, and appreciate that some progress is being
made toward compliance with the Consent Order. We are more than willing to work with you to
achieve full compliance with its terms. However, delays undercut this progress and we remind
you of the legal commitment to adhere to the deadlines and processes set forth in the Consent
Order. In the interest of resolving all Coastal Act violations expeditiously and in the continuing
effort to work cooperatively with DBOC, we are willing to forego assessing the $70,750 in
stipulated penalties at this time. However, we do reserve the right to collect stipulated penalties
in the future, should there be additional violations of the terms and conditions of the Consent
Order, or should future deadlines be missed.
We very much desire to keep this process moving quickly; therefore, ple.ase provide the
materials and information described above in items I through I0 by October 1S, 2008.
As you know, the Consent Order itself (Section 18.0) provides a mechanism for extension of
deadlines, for demonstrated good cause, but also requires notice to the Coastal Commission and
an affirmative granting of specific extension. This is intended to provide an opportunity for us to
work cooperatively toward completion of all requirements of the Consent Order, and we urge
that, in the future, you both adhere to the deadlines for the work, and let us know in a timely
manner if you need to extend a deadline.
As you are aware, Christine Chestnut of our Enforcement Staff has left the agency. Please feel
free to contact me at 415-904-5269 if you have any questions concerning Coastal Act
enforcement. If you have questions regarding the permit application process, please contact
Cassidy Teufel of our Energy and Ocean Resources Division at 415-904-5502.
Thank you in advance for your continued cooperation.

Sin~rel~:

/

1/
JOG~SBERG

Enforcement Analyst

Enclosure:
cc:

Drake's Estero Aquaculture & CDFG Leases

Cassidy Teufel, CCC, Coastal Program Analyst
Alison Dettmer, CCC, Coastal Program Manager
Lisa Haage, CCC, Chief of Enforcement
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SENT BY REGULAR AND CERTIFIED MAIL
No. 7006 2760 0005 5883 7044
September 16, 2009

Mr. Kevin Lunny
Drakes Bay Oyster Company
17300 Sir Francis Drake Blvd.
Inverness, CA 94937
RE:

Compliance with Consent Cease and Desist Order CCC-07-CD-11 (Drakes Bay Oyster
Company)

Dear Mr. Lunny:

I am writing concerning compliance with the Coastal Commission•s Consent Cease and Desist
Order No. CCC-07-CD~l l (the Order), which was issued to Drakes Bay Oyster Company
(DBOC) on December 12,2007: As you know, the Order contains a number of terms and
conditions, and it has come to our attention that you are out of compliance with one or more of
these terms and conditions, as described below.
1.
Completion of Coastal Development Permit (CDP) Application. Semon 5.2 of the
Order requires, within 120 days from the date of issuance of a National Park Service (NPS)
Special Use Permit for the operations on the property; submittal to the Coastal Commission
(Commission) of all materials which are required to complete·Coastal Development Permit
(CDP) apj>lication No. 2-06-003. The NPS Special Use Pemiit was issued on April22, 2008;
therefore, all materials required to complete your CDP application should have been submitted
no later than August 20, 2008, which was more than a year ago.

As noted in a June I 0, 2009 letter sent to you from Cassidy Teufel of our staff, your CDP
appliClltion is still incomplete; there are a number of outstanding items requested in letters to you
from Commission staff dated February 22, 2006, May 8, 2006, and September 17, 2008. Since
your lqlplication is still incomplete, you are out of comp.liance with Section 5.Z of the Order.
Sedion 17.0 of the Order, Compliance Obligation, states that failure to comply with any term or
condition of the Order, including any deadline contained in the Order, will constitute a violation
of the Order and shall result in Respondent being liable for stipulated penalties in the amount of
$250 per day per violation. Thus, staff could assess substantial stipulated penalties
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(approxiinately $100,000) for your failure to meet the deadline imposed by Section S.:Z of the
Order.
In addition, our Energy and Ocean Resources Division has indicated that staff wishes to have
your COP application heard at the December 2009 Commission hearing. Thus, to allow
adequate tlme for preparation of a staff ~ecommendation, all materials necessary to complete the

CDP application must be received
in our office
by October 5, 2009.
.
.
2.
Cultivation of Manila clams. Section 3.:Z.8 of the Order requires that cultivation of
Manila clams shall only occur where currently cultivated in the "cultivation area" defined in
Section 3.:Z.ll of the Order. Sedion 3.2.11 of the Order states that all cultivation shall be
confined to areas which are currently included in the Department ofFish and Game (DFG) lease
numbers M438-0l and M438-02. Sedion 7.0 of the Order requires full compliance with the
terms and conditions of any Commission or NPS permit, and also with all applicable laws and
regulations.
Commi~ion staff has confirmed that Manila clams are currently being cultivated outside the
designated one-acre clam area specified in the DFG Mariculture Lease Number M438-02. We
understand that in August of 1993, the Johnson Oyster Company requested a modification of
DFG Oyster Allotment Number M438-0l which would have allowed them to cultivate Manila
clams within this area. We also understand that in October of 1993, the Fish and Game
Commission instead approved modification ofDFG Mariculture Lease Number M438-02 that
allowed the cultivation of Manila clams within this one-acre lease. We further understand that in
June of2007, at your request, the Fish and Game Commission was set to consider a modification
of DFG Oyster Allotment Number M438-01 to add Manila clams and several other species of
shellfish to the list of species able to grown for mariculture purposes in this area. Prior to the
Fish and Game Commission's consideration of this modification, it was removed from the
agenda at your request.

a

Although the circumstances underlying the Fish and Game Commission's decision regarding the .
Johnson Oyster Company's request in 1993 are unclear, it is apparent that you had the
opportunity to legally modify DFG lease Oyster Allotment Number M438-0l several years ago.
Despite declining to carry out this legal change, you have undertaken the cultivation of Manila
clams in DFG Oyster Allotment Number M438-0l, an area specified in the DFG lease which "is
for the sole purpose of cultivating Pacific oyster (Crassostrea gigas), ar.d European flat oyster
(Ostrea edulis)." We have been in contact with DFG staff about this matter and it is our
understanding that they will be working with you to resolve the current issues of compliance
with your existing DFG leases. However, until this matter is resolved; you are out of compliance
with Sections 3.2.8, 3.1.11,
7.0 of the Order.

and

3.
Thermal Discharges and Seawater Use. Section 3.1.3 of the Order states that measures
shall be adopted to minimize the facility's intake and use of seawater, including the use of a
seawater collection and re-circulation system in the grow-out room. It is not clear that such
required measures have been adopted. Please describe in writing what measures have been
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adopted to minimize the facility's intake and use of seawater, and provide documentation of
those measures.
4.
Repair of Oyster Racks. Sedion3.2.1 ofthe'Order states that construction and/or
placement of any additional offshore aquaculture racks/cultivation infrastructure is prohibited
until Respondent obtains a coastal development permit. It has beeri alleged that, without benefit
of a coastal permit, repair work has begun on oyster racks that have been out of production for so
long that eelgrass has re-grown. If repair work has already begun on any oyster racks, that
would constitute a violation ofSedio• 3.2.1 of the Order. Please address this allegation in
writing, and discuss whether oyster rack repair has begun, and, if so, describe such repair in
detail.

_ Please send us a written response to this letter by October 5, 2009. We appreciate the progress
you have made so far toward compliance with the Consent Order. As we have noted in the past,
we are more than willing to work with you to achieve full compliance with its terms. However,
continued delays undercut this progress and we remind you once again of the legal commitment·
to adhere to the deadlines and processes set forth in the Consent Order. In the interest of
resolving all Coastal Act violations ·expeditiously and in the continuing effort to work
cooperatively with DBOC, we are willing to forego assessing stipulated penalties at this time, but
we continue to reserve the right tO collect stipulated penalties in the future for both this and
future issues, should there be continued missed deadlines, additional violations of the terms and
conditions of the Consent Order, or should future deadlines be missed. As you know, moving
quickly towards a permit application and addressing the lack of a permit for your operation is
both legally required, and the originl!l intent of the Consent Order and so we are concerned about
the fact that, almost two years later, this hasn't been accomplished. We continue to be concerned
about this and would like to work with you to move this process forward quickly.
Thank you for your cooperation. If you have any questions concerning any enforcement matters,

please contact me at 415-904-5269. If you have questions concerning completion of your CDP
application, you may contact Cassidy Teufel at 415-904-5502.
·
Sincerely,

Jo Ginsberg
Enforcement Analyst
cc: Cassidy Teufel, CCC, Coastal Program Analyst
Alison Dettmer, CCC, Coastal Program Manager
Lisa Haage, CCC, Chlef of Enforcement
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SENT BY CERTIFIED Ai~D REGULAR MAIL
CertifiC!llion Number 7006 2760 0005 5883 7037

December 7, 2009

Mr. Kevin Lunny
Drakes Bay Oyster Company
17300 Sir Francis Drake Blvd.
Inverness, CA 94937
RE:

Compliance with Consent Cease and Des ist Order C CC-07-CD-11 (Drakes Bay Oyster
Company)

Dear Mr. Lunny:
I am writing concerning compliance with the Coastal Commission' s Consent Cease and Desist
Order No. CCC-07-CD-11 (Consent Order), which was issued to Drakes Bay Oyster Company
(DBOC) on December 12, 2007.

In a Jetter dated September 16, 2009, we indicated that you were out of compliance with
Sections 3.2.8 and 3.2.11 of the Consent Order. Section 3·.2.8 of the Consent Order requires that
cultivation of Manila clams shall only occur in the "cultivation area" defined in Section 3.2.11 of
the Consent Order. Section 3.2.11 of the Consent Order requires that all cultivation shall be
confined to areas which are currently identified in the Department ofFish and Game (DFG)
Ylariculture Lease numbers M438-0l and :vl438-02. We further indicated that Commission staff
had confirmed that Ylanila clams were currently being cultivated outside the designated one-acre
shellfish aquaculture lease area specified in the DFG :vtariculrure Lease Number M438-02. in
violation of the Consent Order.
In response to our letter. you indic:~ted to C:~ssidy Teufel of our Energy, Ocean Resources and
Federal Consistency Division that the clams would be moved from their present location into the
designated one-acre shelllish aquaculture lease area. Mr. Teufel has informed me that you
conrirmed in an .:mail that the clams were moved on October 19, 2009. However, it has come to
our attention that the clams were actually not moved into the designated one-acre shellllsh
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aquaculture lease area but, rather, into one of the two areas specifically designated for harbor
seal protection (the smaJJer of the two), and in which all of your boats, pers01mel, and any
structures and materials owned or used by you were to be excluded under the explicit
requirements of the Consent Order. This fact was confirmed by Mr. Teufel, who conducted a
site visit on December 7, 2009. Tllis violates a number of sections of the Consent Order, as
described below. Since you spoke on October 18, 2009 with Alison Dettmer, Deputy Director,
and indicated that you intended to comply with the Consent Order and move the Manila clams to
the designated lease area, and that you were hiring a surveyor for this purpose, we are perplexed
as to how it came about that the clams were moved instead into a harbor seal protection area, in
direct contradiction with the Consent Order's terms. We welcome a written explanation as to
how this could have occurred.
A.

Violations of the Consent Order

I.
Section 3.2.6, Harbor Seal Protection Areas. Section 3.2.6 of the Consent Order
requires that all of your boats, personnel, and any structures and materials owned or used by you
shall be prohibited from the harbor seal protection areas defmed on the map. As Manila clams
have been moved into a harbor seal protection area, you are in violation of Section 3.2.6 of the .
Consent Order. We are particularly concerned about this violation, as by signing the Consent
Order, you agreed to the specific requirements of the Consent Order that established the harbor
seal protection areas, and you were well aware of the location of these harbor seal protection
areas, which were clearly designated on maps that were included with the Consent Order. It is
very disturbing that boats, personnel, structures, and materials for the cultivation of the Matlila
clams were brought into a harbor seal protection area that was established specifically to protect
the sensitive resources within it, and it calls into question your ability and commitment to carry
out the resource protection requirements ofthe Consent Order.
In addition. it concerns us that, if the harbor seal protection area and its protections under the
Consent Order were not honored for such a deliberate act as moving the clam bags, that we have
no assurances that there have not also been other less easily observable activities in these areas.
As you know from our prior discussions, and from the discussions in the Staff Report for the
Consent Order, protection of the species in this area has been a paramount and continuing
concern of the Commission. Indeed, this was reflected in a number of the specific provisions of
the Order itself and it is unacceptable that your actions have not complied with these provisions.
2.
Section 3.2.8, Non-Oyster Species Area. As noted above, Section 3.2.8 of the Consent
Order requires that cultivation of Manila clams shall only occur where currently cultivated in the
"cultivation area" defined in Section 3.2.11 of the Order. As Manila clams are now occupying a
harbor seal protection area. not the designated one-acre shellfish aquaculture lease area, you are
in violation of Section 3.2.8 of the Consent Order.
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Section 3.2:11, Cultivation Area. As noted above, Section 3.2.11 ofthe Consent Order
states that all cultivation shall be confined to areas which are currently included in the DFG leas <:------~
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numbers M438-0 I and M438-02. The area into which Yianila clams have been moved is not one
of.tbe DFG lea.se areas; thus, you are in violation of Section 3.2.11 of the Consent Order.
4.
Section 3.2.5, Boat Tran sit. Section 3.2.5 provides that "boat :raffic shall be limited to
established channels that do not violate the protective measures set forth in Ibis Consent Order."
Obviously, placing cultivation materials which require servicing by boats does not comply with
this section of the Consent Order. Thus, you are in violation of Section 3.2.5 of the Consent
Order.

5.

Section 7.0, Complian ce with Permits an d Applicable Laws. Section 7.0 of the
Consent Order requires full compliance with the terms and conditions of any Commission or
National Park Service (NPS) permit, and also with all applicable laws and regulations. Your
)IPS Special Use Permit prohibits all aquacultural cultivation from two designated harbor se:ll
protection areas. As you are currently cultivating Manila clams in one of the designated harbor
seal protection areas, you are in violation of Section 7.0 of the Consent Order.

B.

Stipulated Penalties.

Section 17.0 of the Consent Order, Compliance Obligation, states that failure to comply with
any term or condition of the Order, including any deadline contained in the Order, will constitute
a violation of the Order and shall result in Respondent being liable for stipulated penalties in the
amount of $250 per day per violation. Since you are in violation offive sections of the Consent
Order, as of today, under the terms of the Consent Order, you are responsible for a stipulated
penalty in the amount of$61 ,250 for your failure to meet the terms of the Consent Order (five
violations for 49 days, at $250 per day per violation.)
C.

Resolution of t he Violations of the Consent Order.

To resolve the above described violations to the Consent Order, you must remove the Manila
clams and all equipment and materials from the harbor seal protection area and into t:he
designated one-acre shellfish aquaculture lease area within thirry days of receipt of this lener,
after receiving approval from the Coastal Commission and the )lational Park Service of the
method of removal. Once notified that the clams have been moved, Commission stair will
conduct a sire visit to conflllD that the clams have been properly moved to the approved
designated area.
You will also need 10 submit a check in the amount ofS6J .250, made payaoie to the C:llifornia
Coastal Commission.
Please send us a written response to this letter by December 21, ::!009, and indicate when and in
what manner you will move the Manila clams from the harbor seal protection area to the
designated one-acre shell fish aquaculture lease area. Please also submit by this date a check in
the amount of$61.~50.
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P lease note that in our letter of September L6, 1009 we indicared tbar in the interest of resolving
all Coastal Act violations expeditious! y and in the continuing effort ro work coopernri vel y with
DBOC, we were willing to forego assessing stipulated penalties at that time for the compliance
maners then at issue, but we reserved the righr to collecr stipulared pe:1alties in rhe future. should
there be continued missed deadlines. additional violations of the terms and conditions of the
Consent Order, or should future deadlines be missed In light of your failure to abide by the
terms of the Consent Order. and in particular. due to the nature of the violations.. which have
resulted in the introduction of boats, personnel, structures, and materials into a resource
protecrion area, we are assessing stipulated penalties at this time for rhese latest violations.
Failure to meet the above noted deadlines may result in assessment of additional stipulated
penalties, pursuant to Section 17.0 of the Consent Order.
Thank you for your cooperation. If you have any questions concerning any enforcement maners,
please contact me at 415-904-5269. If you have questions concerning completi on of your CDP
application, you may contact Cassidy Teufel at 415-904-5502.

,,,~re'::/

/ '

;/

Jo Ginsberg
Enforcement A.nalyst
cc:

Alison Denmer, CCC, Deputy Director, Energy, Ocean Resources, and Federal
Consi stency Division
Cassidy Teufel. CCC. Coastal P;:ogram .A.nalyst
Lisa Haage, CCC, Ch.iefofEnforcement

Exhi bit 14
CCC-1 3-CD-01 & CCC-13-R0-01

(Drakes Bay Oyster Company)
Page 4 of 4

Si'ATE

o'r CA.t.lfOitNIA-

!rriATUII.AL RliSOUI\CSS A\

•Y

CALIFOR N IA COASTAL CO MM ISS IO N
FR.E~..t0J'4T. SUITe 1000
SAN FR.ANCISCO. CA ~4 10, ·1119
VOICE 141 S) 9041 - S~OO
FAX ( .l iS) 90•· •dO
TOD \4U) St1. UU

.:s
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December 22, 2009

Kevin Lunny
Drakes Bay Oyster Company
17300 Sir Francis Drake Blvd.
Inverness, CA 94937
RE:

Compliance with Consent Cease and Des ist Or der CCC-07-CD-11 (Drakes Bay Oyster
Company)

Dear Mr. Lunny:
On the afternoon of December 9, 2009, we received a copy of a letter from you to Don
Neubacher, Superintendent of Point Reyes National Seashore, in which you indicate that you
have moved all the clam bags that were located in the harbor seal protection area and that they
have been ·'rerumed to their original location in the Estero." Please note that in Section C
(Resolution of the Violations of the Consent Order) of our letter dated December 7, 2009, I
specifically directed you to "remove the Manila clams and ail equipment and materials from the
harbor seal protection are:t :tnd into the one-acre shellfish aquaculture 1= area within thirty
days of receipt of this letter. after rece1ving approval from the Coastal Commission and the
National Park Service ofthe method ofremoval." ( Emphasis added). This is consistent with th<
direction provided to you in :~letter from the Pacific West Region of the National Park Service
dated December 4. :!009. which did not discuss the method of removal but stated that "DBOC
has thirty days from the date oi this letter to remedy this permit violation...
In addition. Cassidy Teufel of our Energy. Ocean Resources. and Federal Consistency Division
spoke with you on December S. 2009. and told you that due to the unfortunate result of your
initial relocation of the c lam bags as well as the sensitivity of the harbor seal protection area in
which the bags were located. the bags should not be moved until after you had coordinated with

.'
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both the Coastal Commission and the National Park Service regarding an appropriate method of
relocation and after arrangements had been made for oversight and supervision of this activity.
Alter receiving calls from a reporter that you had contacted, Andrea Blum. on the morning of
December 9, 2009, and hearing that you intended to move the clams that day, Mr. Teufel left
messages for you at your offices at the Drakes Bay Oyster Company and the Lunny Grading and
Paving Company in a third attempt to advise you not to move the c lams until a plan for
supervised relocation had been approved. Prior to speaking with you on that day, we received an
email from you with a copy of your letter to the Point Reyes National Seashore attached,
indic:lting that your employees had again carried out work in the harbor seal protection area and
that the clams had already been moved, despite the express direction from our staff that you not
do so.
We are very disappointed in your continued disregard for our instructions, and repeated
violations of Consent Cease and Desist Order CCC-07-CD-11 (Consent Order) that you agreed
to and signed. In our letter of December 7, 2009, we made it very clear that we were extremely
concerned about the infringement into the harbor sen! protection area by boats, personnel, and
materials, and that this violation of the Order was unacceptable. After receipt of our letter, you
nevertheless authorized the additional unsupervised movement of personnel and equipment into
this area in order to remove the clams, even though you had repeatedly and specifically been tOld
not to do so until we had given approval for such activities. It had been our intent to ensure that
disturbance to the sensitive resources in this area was minimized through coordinated oversight
over the transport of clams out of the protected area. By moving the clams without oversight,
you potentially put the harbor seals in this sensitive area at additional risk.

In conversations our staff has had with you. you have repeatedly asserted that our instructions
were ambiguous, and/or not in concert with the instructions provided by the ~ational Park
Service. You have indicated, in particular, that our instructions concerning payment of the
stipulated penalty amount were ambiguous. We want to reiterate that there has never been any
ambiguity, nor have our directions been contrary to the directions provided by the National Park
Service. \Ve have provided very clear and speci fie directions as to what actions you would need
to take to resolve the violations of our Order, which were also clearly spelled out in our letters.
including our most recent letter dated December 7, 2009. In this letter. for example, under
Section B , which is entitled "Stipulated
. Penalties," it says:
Since you are in violation ofjive sections ofthe Consent Order. as oftoday, under the
terms ofthe Consenc Order, you are responsible f or a stipulated penalty in the umounr o{
S61,250 f or your f ailure ro meer rhe terms of the Consent Order (five J•iolations f i:Jr 49
days. at 5250 per day per violation.)
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In Section C of our letter, which is entitled ·'Resolurion of the Violations of the Consent Order."
it says:

You will also need to submit a check in the amounr of$61,250, made payable ro the
California Coastal Commission. Please send us a wrinen response to rhis leiter by
December 21, 2009 ... Please also submir by rhis dare a check in rhe amount of$61,250.
Also included in Section C of our letter is the sentence, " In light of your failure to abide by the
terms of the Consent Order, and, in particular, due to the nature of the violations, which have
resulted in the introduction of boats. personneL structures, and materials into a resource
protection area, we are assessing stipulated penalties at rhis time for these /aresr violations!'
(Emphasis added.)
If at any time in the future you have questions or concerns or feel that there is ambiguity in our
directions, please contact us immediately to obtain clarification.
We received late last night an emai led copy of a letter of response from you concerning our letter
of December 7, 2009. After we have had a chance to discuss your latest letter with Commission
management, we will send a separate letter of response. However, we do note that you have
missed the de:ldline imposed (December 2 1, 2009) for submission of a check in the amount of
$61 250 in stipulated penalties. In your em ailed letter of December 2 1, 2009, you request that
the S6!,250 penalty be withdmwn. This stipulated penalty amount that. we have assessed you for
violations of the Consent Order is much less than the full amount of stipulated penalties that we
could assess, if we had assessed such penalties all of the previous times you have violated terms
of the Consent Order. As you know, in our letters dated September I 0, 2008 and September 16,
2009 we declined at those times to assess stipulated penalties for violations of the Consent
Orde~, although we reserved the right to do so in the future for those or any future violations of
the Consent Order.
We are no longer willing to decline collecting stipulated penalties for your continued violations
of the Consent Order, but are assessing only a fraction of the full amount we could collect
pursuant 10 the Order to which ~ou agreed. However, we are flexible and willing to discuss with
you a payment s~hedul; To this encL we _suggest meetmg ~th you in our San Francisco office
on JanuarY :5'h, 6 , or 7 . 2010. at which tune we can negotiate payment deadlines. Please let us
know by December 31, 2009 if you can meet with us on one of these three days. Also. if you
believe that the clams were moved into the harbor seal protection area on some date other than
October 19, 2009, and can provide us with documentation to that effect, we will recalculate the
stipulated penalty :llllOunt.
We urge you in the strongest possible way to adhere to our directions concerning all future
development proposed to take place at Drakes E~tero. We continue to be very concerned about
your ability :md commitment to carry out the resource protection provisions of the Consent
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Order. Any future violations of the Consent Order will result in the assessment of additional
Stipulated penalties.

Thank you.
Sincerely,

1/L/

JO GINSBERG

Enforcement Analyst
cc:

Al ison Dettmer, CCC, Deputy Director, Energy, Ocean Resources, and Federal
Consistency Division
Cassidy Teufel, CCC, Coastal Program Analyst
Lisa Haage, CCC, Chief of Enforcement
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Drakes Bay O yster Company
17171 Sir Francis Drake Boulevard
Inverness, CA 94937
(415) 669-1149
kevin@drakesbayoyster.com
nancv@drakesbavoyster.com
December 21, 2009

Jo Ginsberg
Californ ia Coastal Commission
45 Fremont St., Suite 2000
San Francisco, CA94 I 05-2219
Re: CCC-07-CD-1 1 Drakes Bay Oyster Company
Dear Ms. Ginsberg,
Manila clams have been cultured on M-438-01 since 1993 w hen Johnson Oyster
Company (JOC) asked that they be added to M-438-0 1 as a cultured species, and the
California Fish and Game Commission (FGC) approved the request. Inadvertently,
however, through a FGC clerical error, the FGC added the Manila clams to the farm's
other lease (M-438-02) that was created by the FGC in 1979 for the purpose of culturing
native rock scallops. Pursuant to the actual FGC approval, JOC clam culture began on M438-0 I. Since 2007, Drakes Bay Oyster Company (DBOC) and the California
Department ofFish and Game (CDFG) have been working toward correcting the error.
DBOC brought the FGC clerical error to the attention of the California Coastal
Commission (CCC) in its Coastal Development Permit (COP) application 2-06-003, on
August 20, 2008. In so doing, DBOC made the CCC aware that the FGC error was to be
corrected.
The CCC 2007 Consent Cease and Desist Order CCC-07-CD-11 (COO) reflected the
clerical error. The approved cultured species included in the COO was taken from the
FGC lease language that contained the 1993 FGC error. A correction to both the FGC
lease and the CCC Consent COO was necessary, so that the clams could stay on M-4380 1 where they had been officially permitted.
Prior to the correction by the FGC, DBOC received an enforcement letter from CCC
dated September 16, 2009. The letter stated that DBOC was out of compliance with the
Consent COO because Mani la clams were located outside of M-438-02 . DBOC
contacted CDFG about thi s matter. Devin Bartley, State Aquaculture Coordinator, told
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DBOC that the maner was submitted to the FGC for the correction, and would be placed
on an upcoming agenda.
On October 2, 2009, DBOC submitted a letter to CCC noting that the FGC would be
acting on the issue soon and that CDFG would be in contact with CCC regarding the
clam location.
On October 15, 2009, I asked Cassidy Teufel and Allison Denmer if the clams could
remain where they had always been, on M-438-0 I, until the upcoming FGC meeting that
would address the clerical error issue. At the time, Allison and Cassidy recommended
that DBOC move the clams for two reasons : first, Peter Douglas was considering an
enforcement action against DBOC because of the clam location and second, the Coastal
Commissioners were not likely to approve a COP if DBOC was out of compliance with
clams. Given this CCC position, DBOC agreed to move the clams from M-438-01 toM438-02.
In response to the CCC directive, OBOC initiated a process to move the clams. Step one
was to contact the CDFG to obtain coordinates for the new location. Even though M438-02 was an eligible area to grow shell fish, as a practical matter, OBOC had not used it
previously, thus were unfamiliar w.ith it. CDFG provided the latitude/longitude
coordinates in " minutes/seconds." Step two; convert the coordinates to decimals so they
could be entered into a hand-he ld GPS . In making these calculations, an error was made.
On October 29, 2009, OBOC notified the agencies that the c lams had been moved toM438-02 as directed by CCC.
On November 25, 2009, CDFG provided the December 9-10 FGC meeting agenda to the
CCC. On the Consent Calendar for that meeting, included as item 15, was the correction
of the 1993 Manila clam error.
On November 30, 2009, I receive a copy of an email from CDFG to NPS scientist Ben
Becker with the coordinates ofM-438-02. Various other agencies were copied, as was
DBOC.
On December 03, 2009, I sent an email to Ben Becker and said: "DFG forwarded me a
copy of the email of November 30.2009. Apparently, you have questions about our lease
with the State. Would you please detail your concerns to us? Why didn't you ask us, or
copy us with copy of your inquiry. We would be happy to work with you ." NPS did not
respond.
On December 8. 2009, DBOC first learned of the clam placement error. I received a call
from US Senator Dianne Feinstein's office with questions about clams having been
placed in a prohibited area. I told them that I did not know what they were talking about.
1 explained that we had moved the clams onto M-438-02 as directed by the CCC. While
on the cal l, the Senator's staff sent me an aerial photo and map prepared by the NPS
describing where the clams were. I was astonished at what I saw. I explained to them
Exhibit 16
CCC-13-CD-01 & CCC-13-R0-01
(Drakes Bay Oyster Company)
Page 2 of 4

that this had no t been brought to our attentio n and we would address the problem
immediately. During the same day, the CCC and the NPS called to also notify DBOC of
the problem. The message was clear - get the clams out of the prohibited area.
DBOC has worked very hard to develop a good rapport with CCC and was moving
steadi ly towards the COP. The call from Cassidy clearly revealed that CCC perceived an
un intentional mistake as intentional, resulting in a loss of trust for DBOC. The calls I had
received on December 8, 2009, included a call from a US Senator's office, a call from the
NPS Pacific West Regional Director's office and the Point Reyes National Seashore
Superintendent, a call from the California Coastal Commission informing me of a
$61,250.00 tine and a loss of trust. N}'Satrecrechrstoifi(ivetlfecfiims·. ; we moved the
_...
.
clams the next day.
·

----

In the process of retrieving the clam bags, DBOC kept the boat in deep water and outside
of the seal protection area so that there would be no damage to eelgrass o r other
resources. It was not seal pupping season and there were no seals around during the
placement or recovery of the clam bags. Remov ing the bags was a simple three hour task
of lifting the bags up off the sandbar and hand carrying them to the two barges that were
attached to the boat. The bags were in an area devoid of eelgrass and the bags left no
marks on the sand. (To give you a sense of volume, the clams in q uestion would have fit
in the back of a pickup truck.) It is important to note, according to NPS data, the largest
causes of seal disturbances in Drakes Estero---kayaks and seashore visitors---, are
allowed to use and enjoy the very areas prohibited to DBOC.
In 1992 NOAA, CDFG and NPS created harbor seal protection protocols. NOAA and
NPS records show that the protocols have worked. Moreover, recent reports from both
agencies reveal that harbor seals along the California coast are at carrying capacity.
Today, at the request of the Sierra C lub and National Parks Conservation Association, the
Marine Mammal Commission is undertaking a new review and DBOC is working closely
with them in that review.

I had a conversation with Cassidy Teufel about the clam placement error. From this
conversation, I learned that it appeared to CCC that DBOC must not "know" where the
boundaries of the protected areas are, if they placed clams within t he prohibited area.
DBOC is aware of the locations of these areas. DBOC uses established routes to each
and every shellfi sh bed. Those well known routes do not interfere or cross either
protected area. DBOC boats w ill continue to use t he established routes. T here is no
reason to expect that boat traffic is entering the prohibited areas or that boat traffic will
enter these areas in the future. This is an unusual situation which resulted in an isolated
error. Cassidy and I agreed that it would be a good idea to mark the boundaries of the seal
protected areas with buoys so that there would be no inadvertent boat traffic within these
areas. This would make it clear to all parties concerned.
CCC has expressed the concern that this mistake was intentional. It was not.
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DBOC understands that an error occurred while undertaking a very unusual task and
DBOC takes responsibil ity for that error.
Locating a growing area is not a normal task and does not suggest that a similar error
cou ld occur in the future. DBOC staff is fu lly aware of the locations of all of the historic
oyster beds. The well established oyster beds do not move and are well known to the
staff. The staff never looks for "new areas" to place shellfish.
At the December 10, 2009 FGC meeting, the Comm ission fonnally acknowledged, by a
unanimous vote, that in 1993, the commission approved Manila Clams as a cultured
species O!J M-438-0 l. The FGC corrected the clerical error that erroneously indicated
Mani Ia clams on M-438-02. Man ila clams are legal and approved on M-438-0 I with
FGC, CDFG and~)n light of the FGC determ ination, we respectfully request that
the CCC conform all1ipplicable records and documents. When the record is conformed
there will be consistency between all agencies and the clams will remain in the same
location that they have historically been grown.
As prev iously stated, the placement of clams in a prohibited area was un intentional.
Harbor seals were not present and eel grass was not disturbed. DFG informed CCC of
the FGC error and the movement of clams should not have been required. We therefore
respectfully request that the $6 1,250.00 penalty be withdrawn. Please confirm that our
COP appl ication and all applicable records have been changed to reflect the action taken
by the FGC.
Enclosed, please find a check in the amount of$8,500.00. This represents the balance
due for the OBOC COP application. We look forward to working with CCC staff
through the completion of the COP process.
Sincerely,

Kevin Lunny

Cc:

Nancy Lunny

George T urnbull, Deputy Regional Director, National Park Service
Don Neubacher, Superintendent, Point Reyes National Seashore
John McCamman, Director, California Department of Fish and Game
John Carlson, Executive Director, California Fish and Game Commission
Gregg Langlois, Senior Environmental Scientist, California Department of Public
Heal th. Environmental Management Branch
Allison Dettmer, CCC, Deputy Director, Energy, Ocean Resources, and Federal
Consistency Division
Cassidy Teufel, CCC, Coasta l Program Analyst
Lisa Hagge, CCC, Chief of Enforcement
Zachary Walton, Esq., Paul, Hastings, Janofsky & Walker LLP
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Paul, Hastings, Janofsky & Walker LLP
Tmnl)"fOOiln Floor · 55 S1:(;ond Sllee1 • San Francisco, CA 94105·3441
lelephone 415 856 7000 • tatslmlle 415 856 7100 • Wllw.paulhasllngs.com

Paul Hastings
ATTORNEYS

(415) 856-7076
zacharywalton@paulhastings.com
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Beijing
8russds

Chicago
Fcanktutl
HoogKong
london
Lo<Angeles

January 19,2010

73344.00002

VIA E-MAIL AND U.S. MAIL

Milan
New York

0rllllg8 Counly
Palo Allo
Paris
San Diego

Peter D ouglas
California Coastal Commission
45 Fremont Street, Suite 2000
San Francisco, CA 94105-2219

San F""""'
Shanghai
Tokyo
Woshin~on. DC

Re:

Drakes Bay Oyster Company Consent Order and Coastal Development Permit
Process

Dear Mr. Douglas:
Thank you for meeting with us on January 6, 2010. We felt the meeting was productive.
We wish to address a few points relevant to our meeting:
The Coastal Commission misinterpreted its own Consent Order.
Section 3.2.8 of Consent Order CCC -07-CD-11 (Dec. 12, 2007) (Consent Order) allows
the cultivation of clams where they are "currently cultivated" in the "Cultivation Area" as
defmed in section 3.2.11. Section 3.2.11 defines the Cultivation Area in relevant part as
the areas subject to Lease M-438-01 and M-438-02. Clams have been and currently are
·cultivated in beds located within Lease M-438-01. Therefore, clams have been cultivated
in the Cultivation Area.
The Coastal Commission position that the Consent Order prohibits the cultivation of
clams in any area .other than Lease M-438-02 is wrong. The notion that clams should be
cultivated in Lease M-438-02 reflects a complete misunderstanding of the intent of the
Consent Order, which was to preserve the status quo pending the Commission's
evaluation of a Coastal Development Permit (CDP). The Coastal Commission directive
to relocate clams from Lease M-438-01, where they have only been cultivated, to Lease
M-438-02, where they have never been cultivated, would have resulted in a change in
conditions, which is exactly what the Consent Order is designed to prevent.
(')
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Nor does it make any sense to cultivate clams in Lease M-438-02 because it was created
as a deep water lease for scallops. Clams and scallops are not grown the same way. Clams
cannot be cultivated in deep water. They are not grown in trays or floating bags, as
suggested by Coastal Commission staff, because they are grown on intertidal sandbars,

Paul Hastings

Peter Douglas
January 19, 2010
Page2
beaches and mudflats, not in deep water. The Fish & Game Commission and
Department of Fish & Game, because of their \mowledge and expertise with shellfish
production, never would have ordered the relocation of clams to a deep water lease where
they cannot be grown. This basic fact highlights that a clerical error was made when, in
1993, the approval by the Fish & Game Commission to cultivate clams in Lease M-438-01
was incorrecdy reflected in Lease M-438-02.
A requirement to cultivate clams in Lease M-438-02 is nonsensical and the insistence that
such a requirement is valid reflects the Coastlll Commission stiff's lack of expertise with
coastlll dependent shellfish production techniques. Had Coastal Commission stiff
correctly interpreted the Consent Older, there would be no dispute today.
The Coastal Commission knew the Fish & Game Commission was in the process of
conecting the clerical ertor.
The Fish & Game Commission corrected the clerical error in the leases on December 10,
2009. This is final agency action and it has the force of law. Well before this occurred,
Dukes Bay Oyster Company notified the Coastal Commission of the clerical error, which
is why the Consent Order defines the Cultivation Area so carefully. And we are aware of
communications by Department of Fish &·Game staff informing Coastal Commission
staff that the acknowledged clerical ertar was in the process of being addressed Coastal
Commission staff therefore hAd specific knowledge of the clerical ertor and thar it was
being corrected. It is difficult to unde.rstlnd why Coastal Commission stiff would order
the relocation of the clams, notwithstanding their misreading of the Consent Order.
During our January 6, 2010 meeting, almost a month after the Fish & Game Commission
formally voted to correct the 1993 clerical ertor, Coastal Commission staff continued to
express doubt as to whether or not there was, in fact, a clerical error. T his is absurd.
o

The agenda for the Fish & Game Commission's December 9 - 10,
2009, meeting identifies the mistake as a "clerical euor".

o

The Department of Fish & Game submitted a staff report to the Fish
& Game Commission explaining that it was ao error.

o

The Fish & Game Commission voted to co=t the clerical error.

We have attached the relevant information for your files.
Coastal Commission staff knows full well that the Fish & Game Commission's action is
final and binding and bas the force of law. There is an additional importlnt point of law
at issue here. Because the Fish & Game Commission corrected a clerical error, this
affirms that the approV'al to cultivate clams was valid in 1993. The authorization to
cultivate clams has been long-established.

Paul Hastings

Peter Douglas
January 19,2010
Page 3
The Commission's directive to move the clruns and its intent to evaluate wbether to allow
the cultivation of clams under the CDP. violate the Coastal Act
Section 30411(a) of the Coastal Act states,
The Department of Fish and Game and the Fish and
Game Commission are the principal state agencies
responsible for the establishment and control of wildlife
and fishery management programs and the [Coastal]
Commission shall not establish or impose any controls
with respect thereto that duplicate or exceed regUlatory
controls established by these agencies pursuant to specific
statutory requirements or authorization. (Emphasis
added).
The Fish & Game Commission authorized the cultivation of clams in Lease M-438-01.
The Coastal Commission therefore has no authority to duplicate or exceed these
regulatory controls. Section 30411 (a) also e:q>lains why the Commission has not as a
general practice required CDPs for shellfish production.
In light of the above, the Coastal Commission's demand for penalties should be
immediately withdrawn. .The demand should have never been issued in the fust place, and
the refusal to withdraw the demand would amount to a deprivation of due process.
Instead, we should move forward with the ptocessing of the CDP. However, any CDP
must be issued in accordance with section 30411 (a) of the Coastal Act.

Zachary . Walton
ofPA , HASTINGS,JANOFSKY &'WALKER ILP
Attachments
cc:

Kevin Lunny
Nancy Lunny
Lisa Haage
Alison Dettmer
Cassidy Tuefel
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State of California
FISH AND GAME COMMISSION
(916) 653-4899
www.fgc.ca.gov
Meeting of
December 9, 2009 (Wednesday)
10:00 a.m. 2

Radisson Hotel at Los Angeles Airport
ABC. Ballroom 1
6225 West Century Blvd.
Los Angeles

ALL MEETINGS OPEN TO THE PUBLIC
PUBLIC SPEAKER CARDS WILL BE AVAILABLE AT 9:00AM AND MUST BE TU~NED IN
TO COMMISSION STAFF BY 10:10 AM FOR CONSIDERATION. PUBLIC TESTIMONY WILL
BE HEARD FROM APPROXIMATELY 10:15AM -12:30 PM TODAY. THE TIME ALLOTTED
PER INDIVIDUAL WILL BE DETERMINED BASED ON THE NUMBER OF SPEAKER CARDS
RECEIVED, AND ANNOUNCED AT THE START OF THE MEETING.
NOTE: Items may be heard on either day and in any order pursuant to the determination
of the Commission President
AT APPROXIMATELY 1:30 PM A JOINT SESSION WILL CONVENE WITH THE FISH AND.
GAME COMMISSION AND THE MARINE LIFE PROTECTION ACT (MLPA) BLUE RIBBOI\I
TASK FORCE (BRTF).
1.

PRESENTATION OF INTEGRATED PREFERRED ALTERNATIVE (IPA)
RECOMMENDED BY THE MLPA BLUE RIBBON TASK FORCE, ALONG WITH
MARINE PROTECTED AREA PROPOSALS DEVELOPED BY THE SOUTH COAST
REGIONAL STAKEHOLDER GROUPS.
OVERVIEW OF THE SOUTH COAST MLPA INITIATIVE PROCESS.

A.

1.
2.
3.
4.
5.
6.

TIMELINE, PUBLIC PARTICIPATION AND BUDGET.
COMPARISON OF THE FOUR PROPOSALS.
SCIENCE ADVISORY TEAM ANALYSIS.
ECOTRUST POTENTIAL NEGATIVE ECONOMIC IMPACT ANALYSIS.
DEPARTMENT OF FISH AND GAME FEASIBILITY ANALYSIS .
DEPARTMENT OF PARKS FEASIBILITY ANALYSIS .

1 TheM facllttlcs ere ae<:e&slbl$ to pcr&on$ with di .abilttiea. To req~at reaaonable &ec»mmodatiOnafor a dlaabiflty. ple&se oontact
Cal tfoml• Aeloy So~• ot 1 (800) 73&-2.92& (TT) or 1 (800) 735~2922 lVoiee> and ask t hem to contact th4 Cel ifOf'nleo Fish fln<f Game
comm)ss~n at (916t 653-48$8.

2 The Commh~s.lon m•v bnNk for lunch rn approKimcttcly 12 :30 noon.

3 The public b enooufaged to comment on a ny1fom on t hei egenc&o. In (HOot for th$ Commlnlon 10 ~dcqu;c~tely oon;ider public: comment;,
the Pl.!.blfo Js requested to &vbmlt written con'u1wnt:5 no leiter than ten deva !)(lot to the meeting. Wr1nen comments t'e081ved ff1W• th~l'
bm days preoedino the meeting WSII be submhtea to the Commls&lon .ot the ~ting ; howoYcr, Comminion ;-toff i& unable to d olivw
metcrial received one day before ~1\d on the d&y ot the rneetlno to the Commlnlooers whe;n ~ me8'tlng I& no t In $Qeramqnto. Plco$C
send your comments to be rqcolv~ no lluer tl'wtn two days before the meeting.
tf you dcc:ldc to :~peak. at the Commission mee11og. p lease begin' by g iving your name encl offtlkltlon (lr s ny) ~ nd the number of pqoplo
· roi)(CJ&ent4d by your organlzotlon. Th¢n t~ the Commission your con<::4tn&. Time elloned for e•ch agenda hem depends: upon tho
n u mber Of &P9$ker& tot Neh horn •nd the leng-th of the agei\Cta. Th& Commj.s,Sion ie interested in your views; CSOn't worrv about hOw to
say them. II &e'llerat peopte hllve 5pokcn, tty not to be repetitious. If t~re a.re severa l w ith tho aoe mc concern&. pk-.aso try to appointe
apokesper~n . The CommiaaJon is penlculerty lntereated In the $pcolfic rooson& yov '"4 frx o r tt901n&t a propo$o l be<:.ou$e the
Commis#iol'fs daei.tion n~ds to be buad on specifiC rHsons.

t1 you would Uk• to PIYi&ent h41ndout'$1Writtt:-n m.oteriol to the Commls!!:lon at the rneetino. plene p(<>vide eight (8) ool)ies.
f

.
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B.

BUDGET DISCUSSION.

C.

PRESENTATION BY STAKEHOLDER GROUPS' CO-LEADS ON EACH OF
THE THREE STAKEHOLDER PROPOSALS.

D.

BRTF PRESENTATION AND DISCUSSION OF THE IPA.

E.

COMMISSION GUIDANCE TO STAFF ON COMMISSION PREFERRED
PACKAGE AND ALTERNATIVES FOR REGULATORY AND CALIFORNIA
ENVIRONMENTAL QUALITY ACT (CEQA) PROCESSES. (NO FINAL DECISIONS
WILL BE MADE AT THIS MEETING. THE COWAIISSION WILL ANNOUNCE THE START OF THE
REGULATORY AND CEQA PROCESSES AT A FUTURE DATE.}

I

2
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.
State of California
FISH AND GAME COMMISSION

(916) 653-4899
wi.vw.tgc.ca.gov

Meeting of
December 10, 2009 (Thuraday)
8:30a.m.

Radisson Hotel at Los Angeles Airport
ABC Ballroom
6225 West Century Blvd.
Los Angeles
AGENDA

ALL MEETINGS OPEN TO THE PUBLIC
2.

PUBLIC FORUM- Any member of the public may address and/or ask questions of the Commission
relating to the impleroentetion of Hs policies or any other matter within the jurisdiction of the Commission.
The issue to be discussed should not be related to any item on the current agenda. As a general rule, action
cannot be taken on issues not listed on tile agenda. At the disa'etion of the Commission, staff may be
requested to follow up on such items. Submittal of written comments Is encouraged to ensure that all
comments will be included in the record before the Commission. Please be prepared to summarize your
comments to the time allocated by the President.

3.

SCOPING OF POSSIBLE DEPARTMENT AND COMMISSION 2010 MAMMAL
HUNTING·REGULATION CHANGE PROPOSALS AND UPDATE ON CALIFORN IA
ENVIRONMENTAL QUALITY ACT (CEQA) DOCUMENTS. (This includes tag
application and big game drawing procedures,)

4.

CALIFORNIA GAME WARDEN'S ASSOCIATION PRESENTATION ON GAME
WARDEN ISSUES AND POSSIBLE COMM ISSION ACTION,

5.

6.

. PURSUANT TO FISH AND GAME CODE SECTION 2084, CONSIDERATION AND
POSSIBLE EMERGENCY ACTION TO RE-ADOPT SECTION 749.5, TITLE 14, CCR,
FOR AN ADDITIONAL 90 DAY PERIOD, RE: SPECIAL ORDER RELATING TO
INCIDENTAL TAKE OF PACIFIC FISHE.R DURING CANDIDACY PERIOD.
RECEIPT OF DEPARTMENT OF FISH AND GAME INFORMATIONAL ITEMS.

(A)

RECEIPT OF DEPARTMENT OF FISH AND GAME DIRECTOR'S REPORT . .

(B)

UPDATE ON THE DEPARTMENT'S STATUS REPORT AND
RECOMMENDATION ON THE PETITION TO LIST THE CALIFORNIA TIGER
SALAMANDER (Ambystoma ca/iforniense) AS AN ENDANGERED SPECIES.

(C)

STATU.S REPORT ON HUNTING MOURNING DOVES WITHIN ROSEVILLE
CITY LIMITS.

(D)

UNVEILING OF THE WARDEN'S STAMP.

(E)

UPDATE ON ENFORCEMENT.

(F)

OTHER.

3
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7.

8.

RECEIPT OF COMMISSION INFORMATIONAL ITEMS.
(A)

2010 WESTERN ASSOCIATION OF FISH AND WILDLIFE AGENCIES
{WAFWA) MID-WINTER MEETING.

(B)

OTHER.

SUBCOMMITIEE REPORTS AND RECOMMENDATIONS.
(A)

MARINE RESOURCES COMMITIEE.

(B)

AL TAUCHER'S PRESERVING HUNTING AND SPORT FISHING
OPPORTUNITIES ADVISORY COMMITIEE.

(C)

AQUACULTURE COMMITIEE.

9.

RECEIPT OF FEDERAL AGENCIES INFORMATIONAL ITEMS.

10.

RECEIPT OF LEGAL COUNSEL INFORMATIONAL ITEMS.

11 .

NEW BUSINESS.

12.

ANNOUNCEMENT OF RESULTS FROM EXECUTIVE SESSION.

13.

(A)

COMMISSION GUIDANCE AND DIRECTION ON HOW TO PROCEED WITH
THE PREPARATION OF THE STATE WATER BOTTOMS LEASE TEMPLATE.

(B)

EXTENSION OF STATE WATER BOTTOM LEASE NO. M-430-12 FOR JOHN
FINGER, HOG ISLAND OYSTER COMPANY, MARIN COUNTY.

(C)

EXTENSION OF STATE WATER BOTIOM LEASE NO.M-430-02 FOR
MICHAEL TOUSSAINT, MARIN OYSTER COMPANY, MARIN COUNTY.

(D)

EXTENSION OF STATE WATER BOTIOM LEASE NO. M-430-14 FOR MARTIN
STRAIN, POINT REYES OYSTER COMPANY, MARIN COUNTY.

14.

CERTIFICATION OF FINAL ENVIRONMENTAL DOCUMENT, ADOPTION OF
FINDINGS AND PROPOSED PROJECT (ORALTERNATIVE), AND FINAL ADOPTION
OF THE 2010-2012 SPORT FISHING REGULATIONS RELATING TO FISH,
AMPH IBIANS, REPTILES AND INVERTEBRATES.
.

CONSENT CALENDAR

15.

CORRECTION OF CLERICAL ERROR FROM FISH AND GAME COMMISSION
MEETING OF OCTOBER 8, ·1993 REGARDING ADDITION OF MANILA CLAMS TO
DRAKES ESTERO AQUACULTURE LEASE M-438-01 .

16.

RECEIPT OF DEPARTMENT'S TENTATIVE RECOMMENDATIONS FOR
ANTLER LESS/EITHER-SEX DEER HUNTS FOR 2010-2011 .

4
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17.

APPROVAL OF PRIVATE LANDS HABITAT ENHANCEMENT AND WILDLIFE AREA
LICENSE (2009-2014) AND 2009-2010 MANAGEMENT PLAN FOR:
(A)
(B)

18.
-19.

SPURLOCK RANCH, GLENN COUNTY
ORDWAY RANCH, CALAVERAS COUNTY

REINSTATEMENT OF MIKE BOYLE'S EXPIRED TRAPPING PERMIT.
REINSTATEMENT OF BRUCE R. RYAN'S EXPIRED TRAPPING PERMIT.

20.

APPROVAL TO TRANSFER EDWARD J. SYLVESTER'S CALIFORNIA HALIBUT
BOITOM TRAWL VESSEL PERMIT.

21.

RECEIPT OF DEPARTMENT REPORT TO THE FISH AND GAME COMMISSION AND
LEGISLATURE ON THE ANNUAL ACCOUNTING OF THE DEPOSITS INTO, AND
EXPENDITURES FROM, THE FISH AND GAME PRESERVATION FUND, AS
RELATED TO THE REVENUES GENERATED PURSUANT TO SECTION 8587 OF
THE FISH AND GAME CODE AND REQUIRED BY SECTION 8589.7 OF THE FISH
AND GAME CODE.

OTHER
22.

COMMISSION FOLLOW-UP, MEETING REVIEW, AND STAFF DIRECTION.

23.

ANNOUNCEMENT OF FUTURE MEETINGS.

5
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TENTATIVE 2010 FISH AND GAME COMMISSION
MEETING SCHEDULE

www.fgc.ca.gov

February 3 (Wed.)
February 4 (Thurs.)

March 3 (Wed.)
March 4 (Thurs.)
April 7 (Wed.)
APril 8 (Thurs.)
April 21 (Teleconference)
May 5 (Wed.)
May 6 IThurs.)
June 23 (Wed.)
June 24 (Thurs.\
August 4 (Wed.)
Auaust 5 iThurS.)
September 1 (Wed.)
September 2 (Thurs.)
October 6 (Wed.)
October 7 (Thurs.)
November 3 (Wed.)
November 4 (Thurs.)
December 1 (Wed.)
December 2 (Thurs.)

State of California
Resources Agency Building
Auditorium
1416 Ninth Street
Sacramento
Upland
Monterey
Sacramento IVia Telephone)
Stockton
Greater Sacramento Area
Santa Barbara
Greater Sacramento Area
San Diego
Greater Sacramento Area
State of California
Resources Agency Building
Auditorium
1416 Ninth Street
Sacramento
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EXECUTIVE SESSION
(NOT OPEN TO PUBLIC)
PURSUANT TO THE AUTHORITY OF GOVERNMENT CODE SECTION 11 126(a)(1)AND
(e)(1), AND SECTION 309 OF THE FISH AND GAME CODE, THE COMMISSION WILL MEET
IN CLOSED EXECUTIVE SESSION. THE PURPOSE OF THIS EXECUTIVE SESSION IS TO
CONSIDER:
A.

PENDING LITIGATION TO WHICH THE COMMISSION IS A PARTY.
I.

BIG CREEK LUMBER COMPANY AND CENTRAL COAST FOREST ASSOC.

vs. CALIFORNIA FISH AND GAME COMMISSION RE: COHO LISTING, SOUTH
II.
Ill.
IV.

V.

OF SAN FRANCISCO.
.
LINDY O'LEARY vs. CALIFORNIA FISH AND GAME COMMISSION RE:
R.R.S.A.C. AND R.R.S.S. PERMIT DENIALS.
JAMES BUNN AND JOHN GIBBS vs. CALIFORNIA FISH AND GAME
COMMISSION RE: SQUID PERMITS.
KERN COUNTY WATER AGENCY vs. CALIFORNIA FISH AND GAME
COMMISSION, DEPARTMENT OF FISH AND GAME, DEPARTMENT OF
WATER RESOURCES RE: STATE WATER PROJECT AND CALIFORNIA
ENDANGERED SPECIES ACT.
CENTER FOR BIOLOGICAL DIVERSITY vs. CALIFORNIA FISH AND GAMECOMMISSION RE: AMERICAN PIKA.

B.

POSSIBLE LITIGATION INVOLVING THE COMMISSION.

C.

STAFF PERFORMANCE AND COMPENSATION.

D.

RECEIPT OF HEARING OFFICER RECOMMENDATIONS ON LICENSE AND PERMIT
ITEMS.

7
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State of California
Department of Fish and Game

Memorandum
te:
To:

November 18, 2009
John Carlson
Executive Director
Fish· and·Game Commission

~\~U&

FISH AND GAHE
COHI11SS!ml .

2DH9 NOV 25 AM II: 54

From:
Subject:
Consent
ndar Item for the December 9-10,2009 Fish and Game Commission
Meeting Re: Request to correct clerical error from Fish and Game Commission meeting of
October 8, 1993 regarding addition of Manila clams to Drakes Estero Aquaculture lease
M- 438-01.
The department requests that the Fish and Game Commission effect a technical change to the
leases M- 438-01 and M- 438~02 granted to Drakes Bay Oyster Company. It has recently
come to the attention of the department that an error was made in responding to a request
from the original lessee, Johnson Oyster Company, to add Manila clams to their state water
bottom lease, M- 438-01 . During the commission's meeting of October 8, 1993, the
commission incorrectly approved the addition of Manila clams to lease M- 438-02.
The attached correspond.ence documents that:
_. ..,. • on August 6, 1993 Johnson Oyster Company made a request to the commission to add
( .•)
Manila clams to leasMe M- 438-01;
• on August 19, 1993 r. Johnson was notified that the request would be·on the
commission's meeting of October 8 1993, and that Mr. Johnson's presence at the
meeting was not necessary;
·
• on October 8, 1993 the commission addressed the issue on the consent calendar, but a
clerical error had assigned the addition to M- 438-02 rather than M 438..01;
o on October 18, 1993 Mr. Johnson was notified that the addition had been made to
M- 438-02.

The error was not addressed at the time because Mr. Johnson did not attend the meeting, the
recent death of the founder of Johnson Oyster Company and because of efforts to get the
struggfing company back on its feet and resume former high levels of production. With the sale
of Johnson Oyster Company to Kevin Lunney in 2005 and the subsequent change of name to
Drakes Bay Oyster Company, the error was again not addressed.
We wish now to correct that error and add Manila clams to lease M- 438-01 as originally
r~quested and remove Manila clam from M-438-02. As the original request was addressed on
the consent calendar for the 1993 meeting, we request that the correction also be put on the
consent calendar for the December 9-10, 2009 meeting of the commission. Drakes Bay Oyster
Corripany is aware of this error and would like to have the error corrected and be able to farm
Manila clams in compliance with state regulations concerning their lease.
1u have further questions please contact Dr. Devin M. Bartley, State Aquaculture
'l,;,ordinator (dbartley@dfg.ca.gov)..
Attachment~
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state of california

.·

FXSR AND GAME COMMISSION
(91G)· 653-4899

Meeting of
·oetober s,
B:30 a .. }ll .

state Building
~993

(Friday) .

Room B.:.l.09

1350 Front street

san Diego

AGENDA
ALL MEE'r!NGS OP:Im .TO TRB PUBLIC

D!SCUSS!ON !TEM$

.

(continued) ·

'•

22.

~KENT· OF. . SECTION . 670.2, TITLE 14; CCR, RE:. LISTING THE
VAIL LAKE CEANOTEUS (Ceanothus ophio.ohilus ) AS AN ENDANGERED
SPECI ES ,

2 3.

AMENDMENT OF SECTION 705., TITLE l4, CCR, RE : APPLICATION FOR
HUNTING AijD FISHING 'LICENSES. .

24.

RECEI PT OF INFORMATION FROM SOUTHERN PACIFIC TRANSPoRTATION
COMPANY RELATIVE TO THE UPPER SACRAMENTO .RIVER. ·

25.

· DEPARTMENT STATUS REPORT ON RECOVERY OF THE UPPER SACRAMENTO
RIVER FROM A.' TOXIC SPXLL AND I .TS RECOVERY CRITERIA •
RECEIPT OF DEPARTMENT ~COMME~TION FOR CATeR-AND-RELEASE
WATERS PURSUANT TO SECTION 1727 OF THE FISH AND GAME CODE
(SB 192).
.

. 26 .

DlSCUSSI~N ·OF RECOMMJl:NDATIONS FOR CHANGES IN THE 1994-~6

27.

SPORT FlSHING ..REG~IONS.
CONSEN'g' CALENPM
28.

AMENDMENT OF SECTION 180 . 2, TITLE 14, CCR, . RE: 'Tl'UIP
. DESTRUCTION DEVICES.

. 29.

AMENDMENT OF SECTION 6.30, TITLE 14, CCR, RE: ADDING TWO
SPECIAL AlUi!A ~GULATIONS FOR THE EXISTING . NAPA itrvER
EC:OLOGICAL RESERVlr.

30.·. REQUEST TO PUBLISH NOTICE OF INTENT ·TO . AMEND SECTION 238,
TITLE ·14, CCR, RE: ·SALE AND TRANSFORTATION ' OF · AQUATIC PLANTS
AND ANIMALS.

31 .

.

.

AMEND

REQUEST· TO PUBLISH NOTICE OF INTENT TO
SECTION 670.1,
TITLE 14, CCR, RE: LISTING OF ENDANGERED AND THREATENED
SPECIES,

4
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32.

RECEIPT OF DEPAR'I'MENT'S ~992 ANNUAL REPORT ON THE STATUS OF .
CALIFORNIA 1 S THREATENED AND ENDANGERED SPECIES
(CONSIDERATION ·OF REPORT SCHEDULED FOR NOVEMBER 4, ~993
COMMISSION MEETING IN REDDING) •
·

33.

RECEIPT OF DEP~ RB.."''RT ~: ANNUAL PROOF OF USE
STATEMENTS FOR AQUACUL~ LEASES •
. REQUEST OJ! TOM JOHNSON I JOHNSON OYSTER COMPANY I T0 ADD
~ CLAMS (Tap~s iuonica) TO THE LIST OF SPECIES FO~
MARICUUTORE PURPOSES AT THEIR DRAKES ESTERO LEASE NO. M-438-02.
DEPARTMENT REQUEST FOR AUTHORIZATION TO ACCEPT CONSERVATION

35.

EliSEMENTs·

(A)
(B)
(C)

·

~!

BEAR GULcH ENTERPRISES, SHASTA COUNTY (16.1± ACRES)
KELUCHE CREEK PROPERTIES, SHASTA COUNTY (62.2± ACRES)
TAYLOR FAMILY TRUST, SONOMA COUNTY

DESIGNATION OF DEPARTMENT LANDS AS STATE WILDLIFE AREAS:

36 .

(A)
( B)

MONACRE· MEADOWS ·WILDLIFE AREA, ~ COUNTY {248±
WEST RI:LIWIR WILDLIFE AREA, MERCED AND STANISLAUS

ACRES)

COUNTIES (340± ACRES)

3 7.

REQUEST OF ROBYNE GARNETT AND DAVID KANELLIS., AIRBQRN'l';
NO STRINGS A'l'TACHED, FOR AUTHORIZATION TO IMPORT,
POSSESS AND TRANSPORT NON- NATIVE RAPTORS FOR EXHJ:BITION

RAPTORS;

PtlllPOSES ,
38.

REQUEST' OF RANDY RANDAZZO, PACIFIC GROVE, FOR RENEWAL OF HIS
EXPERIMRNTAL GEA:R PERMIT TO TAKE SQUID IN MONTEREY BAY. .

OTHER
39 •

Note:

ANNOUNCEMENT OF FUTuRE 'MEETINGS .
"The pub1ic is encouraged ·to collllll~t on any item on the
agenda.
Written oollll!lents recei~ · in the Commissioii
office by noon on the Friday preceding the meeting will
be forwarded to the Commissioners that same day for their
leisurely review . Writ~en comments received ~fter that
date w~ll be submitted to the Col!llllission at the meeting.
"If 'you d~c;ide to sp&ak at the Commission m~eti~q, please

begin by givinq your name and affiliation [if any)

..

~d

the number .o t pe~ple represented by your organizatio~.
'l'hen tel.l the commis:sion your concerns in 5 minutes or
less . The Commission· is interested in y9ur viewsi don't
worry abC?ut how to say them.
If several people J::i.ave
spoken, try not to be repetitious. If there are several
with the same oonoerns , please try to appoint a
spokesperson. The Collll!lission is particularly interested.
in the specific reasons you are f.or or against a proposal.
because the Collllllission•s decision needs to be based on
specific reaSOPi, II
'
5
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STUDDERT
ATTORNEY AT LAW

RECEIVEC
CALIFORHIA
FISI~ AtlO GAME
COHi'llSSIOk

9Auo 93 I I 50 m

REPLY TO NORTHGATE OFFICE

August 6, 1993

Robert R. Treanor
CALIFORNIA FISH & GAME

1416 Ninth Street 1 RM 1207-5
Sacramento, CA 94244
'
Re: Water Bottom Allotment Lease No. M-438-0l
Johnson oyster Company

Dear Bob:
Johnson Oyster Company woul d li.k e to start culturing Manila
Clams on the captioned lease in Drakes Estero . Accordingly, please
consider this a request to add that species, Manila clams
(Venerupis japonica), to the other species specified at page 4 of
the captioned allotment at the top of the page.

(

If memory serves oo=et::.tly., we he,d been able to change the
species cultured on othe~ leases by ' administrative change rather
than hav.i.ng to go to a noticed' pr'ociedure. I would hope that the
·~oiegoing requ,est could be processed in the sllllle ~ag'er .
Thank
you for your usual courtesy and cooperat.i.on in this matt<=>...,r.

Very .t rlily yours,

Studdert

cc:

To1li Johnson,

Johnson Oyster
Bob. Hnlbrock

Compa~y

...
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.. ..i .....

August 19, 1993

F. Robert Studdert, Esq.
Northgate Office
36 Professional Canter Parkway
San Rafael, CA 94903

Mr.

Dear Mr. studdert:
Your request on behalf of your client, Johnson Oyster Comp~y,
add Manila clams (Tapes .japoniga) to the list of species for
mariculture purposes at their Drakes Estero l~~ has been
scheduled for the Commission'
otobe~-g;-1993 meetin 1n
San Diego. That :meeting will commence at 8:30 a .m. 1n the State
Building, Room .B-109, 1350 Front Street·. · Unless otherwise
notified, it will not be nacassary for you to attend that
.meeting. You will be notified of any Commission action shortly .
after the meeting.

...

·:. ·...

sincerelY,

..·'"....'r::·
-.·.;:-h~··

COPY~::·
..

Robert R. TreanGr

Executive
co:

D~ector

:Marine Resources Division
Reg10P· 3
.
Fish .and Game- Menlo Park and Monterey
Bob HUlbrock~ Aquaculture coordina-t:or
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AUf~ 4 199!

october

~8,

1993

Mr. Tom Johnson
Johnson oyster company
C/O F. Robert Studdert, Esq.
Northgate Offi~e
36 Professional Center Parkway
san Rafael, CA 94903

Dear Mr. Johnson:
The commission, at its October a, 1993 meeting in san Diego,
approved your request to add Manila clams (Tapes iaponica) to the
list of species for maricUlture purposes at your Drakes Estero
Lease M-438-'02. You should be receiving your amended lease from
the Department shortly.
Sincerely;

Robert R.. Treanor
Executive Director
cc:

Marina·. Resources Division

~&eg~f~*on~3~~~=:~~~~~-~

Bob Hulbrock, AquaCUlture Coordinator

224
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OCT I 9 !99!

('

AMENDMENT NO, l
'rO LEASE 011' STATE WATER BO'l".rOMS FOR AQOACOLTORE,

LEASE NUMBER H-438-02
This Amendment of 1\quaculturs Lease onde and entered into ae ot the 8th day
of October, 1993, by and between the State of california, acti.n g by and through
its Department of Fbh and Game, here,l.neftar referred to as •:r.eaeor• , and Johnson
oyster company, hereinafter referred to a1 "Lessee• .
f! I T N B S S B T ll:

WHEREAS, the parties hereto did on June 1, 1979 enter Lnto Lease Agreement
No. M-438-02 for the purpose of cultivating purple-hinged rock scallops, and
WHEREAS, Lessee baa in accordance with the terms· of said lease agreement
aJ?plied to the !'ish and Game commission for authority to cultivate Kani.la el.""'"
(Tapes japcnioa) on the lease, ana
WBERF1!S 1 the requ!ll't tandared by Lessee at a duly called and noticed
h . .ring of the Pish and G&nle Cooomi.asion of the State of ca.l ifornJ.a, pursuant to
l aw, has been determined to be in the best interest of the state of california.

NOW, :mteREPo.RE,

=s

AMENDIIEIIT WJ:TIIJ!lSSE'.I:!ll

That Lessor does hereby grant Leasea the exclusive privilege o£ r:ultivating
Manila clams • (!!'apes japon:i.oa) on the lease, in o.ddition to other previously
authorized speoies.
·

Except as herein amended, al.~ other terms of said lease agreement shall
remain unchanged and in full force and effect.
Ili ~s l!BERSOI" 1 the pa..-ties have oaused · this amendment to said
aquaculture lease to be axacuted aa of the day and year first above written.

FISB AND

~AME

COMMISSION

B~

0.!' CliLIP"'RNIA

DU~ OF l":tSil .1\ND C1AME

Bt·- ------------------------Br.~----~~------------
Lassea

Bt---------------------JNSWTS.NII
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LOCATION MAP
DRAKES ESTERO
AQUACULTURE LEASES

I

(

RECEIVED
CALl fOR Ill A
FISH AHll GAME

- - -- - - - - -- - -- F. ROBERT STUDDERT-----'--rcmoM.xtl'lif,IS~s:iimii;R;-=-----
ATTORNEY AT LAW
B·AUG 93 I I 50
M

REPLY TO NORTHGATE OFFICE

August 6, 1993

Robert R. Treanor
CALIFORNIA FISH & GJl..ME:
1416 Ninth Str~et, RM 1~07 - 5
Sacramento, CA 94244
'

Re:

Water Bottom Allotment Lease No.
. Johnson oyster Company

M-438~01

Dear . Bob:
Johnson Oyster Company would like to start culturing ·Manila
Clams on the captioned lease in Drakes Estero. Accordingl y, please
consider this a request to add that species 1 Manila clams
(Venerupis japoniaa), to the other species specified at page 4 of
the captioned allotment at the top of the page .
' If memory serves correctly, we had been able to change the
species cultured on other leases by ·administrative change rather
than having ' to go· to a noticed procedure. I would hope that the
foregoing request could be processed in the same manager . · Thank
you for your usual courtesy and cooperation in this matter.
Very truly yours,

~
cc:

Studdort

Tom Johnson,
Johnson Oyster Company
Bob Hu1brock

FRS/1cv
JOCl*l
JOCl/2
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__, NORTHGATE OFFICE: 36 PROFESSIONAL CENTER PARKWAY • SAN RAFAEL. CA 94903 • (4 15) 499·1155
WEST MARIN OFFICE: P.O. SOX 6 • • INVERNESS. CA 94937 • (41"5) 663·82.35
FAX: (415) 479·S4H3·

/"

<

)~

~-;//
August 19, 1993

' '-~....

·- ..._

-

-·~- --..

.. ........

..................

'··~,\

Northgate
Office dert, Esq.
Mr.
FMr. R.osbteurtddesrttud:
36 Professional
Center Parkway
San Rafael, CA 94903
Dear

Cornp~ny, ~~

Your request on behalf of your client, Johnson Oyster
add Manila clams (Tapes iaponioa) to the l ist of species for
)
rnariculture purposes at their Dr~~~s Este~q_1ga~e~s-.~~ ~
scheduled for the commission' ·October ···s .... 1993 rneetin~
San Diego. That meeting will commence at 8:30 a.m. n the State
Building, Room B-109, 1:350 Front Street. Unless otherwise
notified, it will not be necessary for you to attend that
.meeting. You will be notified of any Commission action shortly
after the meeting •

...
sincere ly,
COPY~=:"

Robert R. Treanor
Executive Director
cc :

Marine Resources Division
Region 3
Fish and Game - Menlo Park and Monterey
Bob Hulbrock, Aquaculture Coordinator
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October 18, 1993

Mr. Tom Johnson
Johnson Oyster Company
cjo F. Robert Studdert, Esq.
Northgate Office
36 Professional Center Parkway
san Rafael, CA 94903
Dear Mr . Johnson:
The Commission, at its October 8, 1993 me eting i n San Diego,
approved your request to add Manila .clams (Tapes japtmica) to the
l ist of species for ma:riculture pur poses at your Drakes Estero
Lease M-438-02. You should be receiving your amended lease from
the Department shortly.
Sincerely,
COPY~~,..

Robert R. Treanor
Executive Director
cc:

Marine Resources Division
Regl.on 3
Bob Hulbrock, Aquaculture Coordinator
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l\MENDMENT NO. l
TO LEASE OF STATE WATER BOTTOMS FOR
LEASE NUMDER H-438- 02

AQUAC~TORE,

This Amendment of Aquaculture Leaoe made and entered into aa of tha 8th day
of October, 1993, by and between the State of California, acting by and through
its Department of FJ.ah and Game, hereinafter referred to as ·•Leaaor•, and Johnson
Oyster company, hereinafter referred to ae "Lessee•.
W I T N E S S E T R:

WHEREAS, the parties hereto did on June l, 1979 enter i nto Leaae Agreement
No. M-438-02 tor the purpose of cultivating purple-hinged rock acallops, and
WHEREAS, Leooeo hno in aooordanoe with the terms of said lease agreement
applied to the Fish and Game Commiosion f or authority to cultivate Manila clams
(Tape s japonica) on the lease, and
WHEREAS, the request tendered by Lessee at a duly called and noticed
hearing of the Fish and Game commiaaion of t he state of california, pursuant to
law, bas been determined to be in the beat interest of the State of California.
NOW, TIIEREPORE,

:t'lll:S JIME:NDMEN'r

Wl:t'Nl:SSE'J:H:

That Lesoor does hereby grant Laaaae t he exclusive privil ege of cultivatinll
Manila clamo • (Tapes jsponica ) on the loaoo, in addition to other previously
authorizad species.
Except as harein amended, all other terms of said lease agreement shall
remain uncha.n ged and in full force and effect.

rn WI:t'Nl:SS lfi!EREOF 1 the partie a have caused this amendment to said
aquaculture lease to be executed as of the day and year first above written.
APPROVED:
FISH AND GAME COMMISSION
By_________________________

S'rA:t'E OF CALIFORNIA
DBI'AR:t'MEN:r OF I"ISB AND Gl\ME

BY--------~-----------LeG"sor
JOBHSOll OYS:t'ER COMPANY

BY--------~~~-------
Lessee
By_____________________

JNSHOYS. Al4 1

Exhibit 17
CCC-13-CD-01 & CCC-13-R0-01
(Drakes Bay Oyster Company)
Page 22 of 23

LOCATION MAP
DRAKES ESTERO
AQUACULTURE LEA

,.
STATI OF CALIFOI\NIA- NATUr.AL R,£.SOUI\CES AG2.NCY

IDMUND 0 . BlOW to', Jll., GOVE/t.NOA

CALIFORNIA COASTAL COMMISSION
U n .EMONT, SUJTI 2000
SAN PAAHCISCO, CA. t410!·2llt
VOICE (4U) foC.I·i 100
fAX (4 U) 904·S 400

roo (4U) sn-sus

SENT BY CERTIFIED AND REGULAR MAIL
Certification Number 7006 2760 0005 5883 5460
September 29, 2011
Kevin Lunny
Drakes Bay Oyster Company
17300 Sir Francis Drake Blvd.
Inverness, CA 94937
RE:

Compliance with the Coastal Act and Consent Cease and Desist Order CCC-07-CD-11
(Drakes Bay Oyster Company)

Dear Mr. Lunny:
Concerns have recently been raised with the California Coastal Commission ("Commission")
regarding non-compliance with the terms and conditions of Consent Cease and Desist Order
CCC-07-CD-11 (Drakes Bay Oyster Company) ("the Order''), which was issued to you on
December 12, 2007. I have attached a copy of the Order for your convenience. These recent
concerns have focused primarily on 1) marine debris in Drakes Estero and on nearby coastal
beaches, especially from abandoned, discarded, or fugitive plastic aquaculture materials; and 2)
motorized vessel transit in the lateral sandbar channel near the mouth of the Estero during the
seasonal restriction period established for harbor seal pupping sites in this area.
Commission staff has received several letters raising these concerns, and at the Commission
hearing in Crescent City on September 8, 2011, these issues were raised to the Commission
during the Public Comment period when a packet of information was distributed and a
presentation was made by representatives of the Environmental Action Committee of West
Marin and National Parks Conservation Association. Marine debris, especially plastics, and the
use of motorized vessels near sensitive harbor seal areas pose serious threats to marine habitats
and wildlife, and we are concerned about these issues in Drakes Estero. I am therefore writing to
you to share these concerns and to request that we set up a meeting soon to discuss them and
develop some possible solutions.
I.
Marine Debri:,. The issue has been raised to the Commission that there is a substantial
amount of marine debris in Drakes Estero and on Point Reyes beaches, and that a large portion of
this marine debris comprises plastic spacers and other materials used in Drakes Bay Oyster
Company's (DBOC) aquaculture operation. It has been reported to us that on ten days during a
three week period, a hiker retrieved from the beaches of the Point Reyes peninsula more than
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700 pieces of plastic debris that appear to have originated from DBOC, including black spacer
tubes, small-mesh grow-out bags, and polystyrene flotation blocks. This is, of course, of great
concern to us, and it is suggestive of possible violations of Sections 3.2.2 and 3.2.3 of the Order.
Section 3.2.2, Future Abandonment and Removal of Equipment, states that "To prevent the
degradation of oyster cultivation apparatus and the release ofdebris into Drake 's Estero, within
30 days of cessation ofharvesting on any plot that is temporarily taken out ofproduction,
Respondent shall remove oyster culture apparatus from that plot except for the permanent
structures including oyster racks located within certified harvest areas.
Section 3.2.3, Removal of Abandoned Equipment, states "All currently abandoned materials
including cultivation equipment!apparatus ...sha/1 be removed." This Section further required
submittal of a Debris Removal Plan that was to include location of debris identified for removal,
proposed techniques and equipment to be used for debris removal, and identification of the
debris disposal facility. The matter of the Debris Removal Plan was discussed in a letter from
you to Commission staff dated November 14, 2008. In this letter, you indicated that all debris
from currently abandoned materials would be pulled out by hand, loaded by hand onto a barge or
boat, taken to the DBOC dock, loaded onto a truck, and hauled offsite to an approved dump site.
It is not clear to Commission staff at this time what aspect of the DBOC operation is apparently
resulting in the release of plastic marine debris. If the marine debris now being found in and
near Drakes Estero is coming from abandoned areas or equipment that has not been addressed
consistent with the Debris Removal Plan and Order, we would welcome a discussion with you
about updating or modifying the Debris Removal Plan to address this issue. If, however, the
plastic debris is being released due to improper storage of active-use (non-abandoned)
aquaculture equipmen~ at the DBOC facility or some other operational oversight, the dispersion
of these new materials throughout the Point Reyes coastal area would constitute new unpermitted
development and may require a different set of solutions. In either case, as I'm sure you will
agree, the continued presence and release of plastic marine debris poses a hazard to the marine
environmental and natural resources of Drakes Estero and needs to be aggressively and
comprehensively addressed in the immediate future.
Boat Transit in the Lateral Channel. Section 7.0 of the Order, Compliance with
Permits and All Applicable Laws, states that Respondents shall "comply fully with the terms
and conditions of any permit that the Commission or the National Park Service issues in
response to the applications referenced in Provisions 5.0 [Coastal Development Permit
Application] and 6.0 [National Park Service Special Use Permit] above. Respondents shall also
comply with all applicable laws and regulations." In order to protect the harbor seal population
in Drakes Estero, Section 4(b)(vli) of the National Park Service (NPS) Special Use Permit
(SUP), signed on April 22, 2008, states that the Permittee must avoid disturbance to marine
mammals and marine mammal haul-out sites and must maintain a distance of at least 100 yards
from hauled-out seals throughout the year (per National Oceanic and Atmospheric
Administration recommendations). In addition, during the harbor seal breeding season, March !June 30, the designated wilderness area (outside of Permit area) is closed to all boats. Finally,
2.
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Section 4(b)(vii) of the NPS SUP also states that the Permittee must follow the "Drakes Estero
Aquaculture and Harbor Seal Protection Protocol," (attached to the SUP as Exhibit C) which
states that "during the breeding season, March 1 through June 30, the "Main Channel" and
"Lateral Channel" ofDrakes Estero will be closed to boat traffic."

It has been brought to our attention that there have been DBOC boats in the Lateral Channel
during this restricted period. A photograph of Drakes Estero recently displayed by Corey
Goodman, dated April26, 2011, and attributed to Todd Pickering and John Hulls, demonstrates
the presence of a motorized vessel apparently in support of aquaculture activities within the
Lateral Channel of Drakes Estero. In addition, photographs of Drakes Estero taken by NPS and
available on their website show motorized vessels in the Lateral Channel of Drakes Estero on at
least 20 different days during April and May of2008 and 2009. The presence ofboat traffic in
this area during these times is not allowed pursuant to the NPS SUP, and, therefore, is
inconsistent with Section 7.0 of the Order. We are concerned about adverse impacts from the
boats and DBOC personnel on the sensitive harbor seals and their habitat during the breeding
and pupping season.
·
We would like to meet with you as soon as possible to discuss these two important issues and to
ensure both full compliance with the Order and the Coastal Act more generally, and protection of
the aforementioned resources. Please let us know when you would be available to meet with us
in our San Francisco offices. As you know, in the past we have raised various concerns with
violations of the Order, and we are again anxious to avoid such violations in the future and to
work cooperatively with you to achieve compliance and avoid damage to Drakes Estero's many
sensitive resources.
Thank you for your cooperation. If you have any questions concerning any enforcement matters,
please contact me at 415-904-5269.
Sincerely,

Jo Ginsberg
Enforcement Analyst
Attachment: Copy of the CDO
cc:

Charles Lester, CCC, Executive Director
Alison Dettmer, CCC, Deputy Director, Energy, Ocean Resources, and Federal
Consistency Division
Lisa Haage, CCC, Chief of Enforcement
Nancy Cave, CCC, Northern California Enforcement Supervisor
Cassidy Teufel, CCC, Coastal Program Analyst
Cicely Muldoon, Superintendent, Point Reyes National Seashore
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October 26, 20 II
Kevin Lunny
Drakes Bay Oyster Company
17300 Sir Francis Drake Blvd.
Inverness, CA 94937

RE:

Compliance with the Coastal Act and Consent Cease and Desist Order CCC-07-CD-11
(Drakes Bay Oyster Company)

Dear Mr. Lunny:
I sent you a letter dated September 29, 20 I I, in which I discussed some issues that have been
raised recently concerning possible non-compliance with the terms and conditions of Consent
Cease and Desist Order CCC-07-CD-11 (Drakes Bay Oyster Company) ("the Order"), which
was issued to you on December 12, 2007. Specifically, our recent concerns relate to marine
debris and boat transit in the lateral channel of Drakes Bay.

In my letter, I asked you to contact us as soon as possible to let us know when you would be
available to meet to discuss these important issues and to ensure full compliance with the Order
and with the Coastal Act. I have not heard from you to date. Please call me at 415-904-5269 by
November 4, 2011 so that we can select some possible dates for a meeting.
Thank you. I look forward to hearing from you and meeting soon.
Sincerely,

Jo dinsberg
Enforcement Analyst
cc:

Charles Lester, CCC, Executive Director
Alison Dettmer, CCC, Deputy Director, Energy, Ocean Resources, and Federal
Consistency Division
Lisa Haagc, CCC, Chief of Enforcement
Nancy Cave, CCC, Northern California Enforcement Supervisor
Cassidy Teufel, CCC, Coastal Program Analyst
Cicely Muldoon, Superintendent, Point Reyes National Seashore
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February I, 2012

Kevin Lunny
Drakes Bay Oyster Company .
17300 Sir Francis Drake Blvd.
Inverness, CA 94937

RE:

Compliance with the Coastal Act aud with Consent Cease and Desist Order q:::c07-CD-11 (Drakes Bay Oyster Company)
·

Dear Mr. Lunny:
In my letter to you dated $eptember 29, 20 11, I raised two issues that appear to constitute noncompliance with the Coastal Act and with Consent Cease and Desist Order CCC-07-CD-11 ("the
O!der"), which was issued to you on December 12, 2007. These issues are: 1) discharge of
marine debris into Drakes Estero and onto nearby coastal beaches, especially in the form of
abandoned, discarded, or fugitive plastic aquaculture materials, and 2) motorized vessel transit in
the lateral sandbar channel near the mouth of the Estero during the seasonal restriction period
· established for harbor seal pupping sites in this area. The same issues were the subject of my
letter of October 26, 2011; which, as you know, was sent in an attempt to urge a response to the
earlier letter and to establish a meeting date to discuss resolution of these matters. On January 4,
2012, we met with you to discuss these enforcement issues and express our concern about your
non-compliance with some of the existing measures that had been negotiated with you to allow
your operation to proceed while providing protection for harbor seil!s in Drakes Estero during
~eir most sensitive life stages. It is our position that complete and consistent adherence to these
measures is crucially important as they were.not designed to provide a level of protection that ·
would be' considered adequate with only partial compliance. Marine debris, especially plastics,
and the use of motorized vessels near sensitive harbor seal areas pose serious threats to marine
habitats and wildlife, and we 3Je therefore concerned about these issues at Drakes Estero.
I. Boat Transit in the Lateral Channel/Special Use Permit (SUP). Concerning the issue of.
motorized vessels in the lateral' channel during the restricted period, at our January 4 meeting,

Exhibit 20
CCC-13-CD-01 & CCC-13-R0-01
(Drakes Bay Oyster Company)
Page 1 of 6

._

~·

...
KEVIN LUNNY
Page No.2
your attorney.: Mr. Walton, argued that the language of the SUP stating that "the 'Main Channel'
and 'Lateral Channel' of Drakes Estero will be closed to boat traffic" during certain periods
ac;tually meant that only the intersection of those channels would be so closed. We pointed out
that this interpretation is at odds with the plain language of the prohibition. In support of your
interpretation, Mr. Walton argued that the 1992 protocol only prohibited passage through that
intersection and that it was not superseded by the SUP, so it is still binding. In fact, he argued
that the SUP was intended to extend the prohibitions contained in the 1992 protocol. However,
• . 'nothing' intlie"SUP"'soin9iciires.-Tift11eco-ri'ff'ary, the SUP coriTams·an i'iiTeghi!ioiiclalfse ___ .. - ...
(provision 32 on page 14) that states that the SUP itself, .with its exhibits, "constitutes the entire
agreement between Permitter and Permittee with respect to the subject matter of this Permit and
supersedes all prior offers, negotiations, oral and written." Thus, the SUP clearly did supersede
the 1992 protocol, and Mr. Walton's claim that you were abiding by the terms of the 1992
protocol and that there have always been motorized boats in the lateral channel year-round 1 is
not only irrelevant to whether this is a violation of the SUP and the Consent Order, but an
admission of a longer violation. We have discussed this matter with the National Park Service
(NPS), and NPS has confirmed that a) they agree with our reading of the SUP (i.e., boat traffic is
indeed prohibited in the entire lateral channel between March I and June 30); and b) the 1992
protocol has been superseded by the SUP and was in no way memorialized or authorized as part
of the SUP. I believe that you were copied on the recent letter from NPS on this point, but I
attach a copy for your reference.
·
Moreover, after the meeting, in order to be resi>onsive to the issues your counsel raised, we again
reviewed the 1992 protocol as well as correspondence from you and Corey Goodman to the·
National Academy of Sciences in 2008 and 2009 in which your understanding of the protocol is
described. The prohibition in that protocol is also not limited to the intersection of the two
channels. As you know, the 1992 protocol was set forth in a series of letters between John
Sansing, then Superintendent of Point Reyes National Seashore (National Park Service), and Bob
Hulbrock, Aquaculture Coordinator for the California Department of Fish an.d Game (DFG); a
Record of Agreement Regarding Drake's Estero Oyster Farming.and Harbor Seal Protection
dated May 15, 1992; and a simplified map that delineates the areas subject to closure during the
harbor seal pupping season (copies attached). The protocol set forth in these documents .
memorialized an agreement reached by the parties present at a January 15, 1992 meeting
between NPS, National Marine Fisheries Service (NMPS), DFG, and Johnson's Oyster Company
(JOC). It is very clearly stated in the May 15, 1992 Record of Agreement portion of this
protocol that "the 'lareral channel' between beds #2 and #3 and bed #1 (figure 1) are closed to
boat traffic from March 15 through June 1." For additional clarity, the "figure I" referred to in
this Record of Agreement demonstrates this seasonal closure area on a simplified ll!ap of the
estero. 2 Thus, boat traffic has been prohibited seasonally in the lateral channel since May of
1

Until December of2008, at which point the Order established a Harbor Seal Pro:eetion Area 'that prohibited
aquaculture vessels from the eastern most section of the lataral ch8Mel.
2
This "figure J» map was cnated byNPS.and provided to the parties to the agreement es an attachment to a letter
from NPS Superintendent John Sansing to DFG Aquaculture Coordinator Bob Hulbrock dated April28, 1992. In a
letter dated May .JS, 1992, from DFG Aquaculture Coordinator Bob Hulbrock, to NPS Superintendent John Sansing,
the "figure I" map was amended to allow the "western channel" to remain open so., to facilitate boat access to a
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1992, when this protocol was agreed upon. Upon review of several·letters sent from you and
Corey Goodman to Dr. Susan Roberts of the Ocean Studies Board of the National Academy of
Sciences in 2008 and 2009, it now appears that this is consistent with your self-described
understanding of the protocol. These letters,3 dated November 1, 2008, February 3, 2009, and
February 10,2009, provide a detailed description of the 1992 protocol as it relates to the lateral
channel. Specifically, in his November 1, 2008, letter Corey Goodman states:

The NPS, CDFG, ana Natwncil Ftsherte_s"Servrc-e··came1o7m agreeMent w"ith"""Johiison's ··- · ·· ·:-··
Oyster Company on May 15, 1992, called the 1992 protocol, which .Johnson's and now
DBOC have been following ever since. The 1992 protocol explicitly prohibits oyster
boats from entering the lateral channel (between "islands OB and UEN) during the
pupping season from March to June ... DBOC has repeatedly stated that they have nat ·
used the lareral channel during the pupping season, in accord with the 1992 protocol.
This understanding of the 1992 protocol is echoed by you in your letter of Febtuary 3, 2009, in
which you state:

The interagency agreement rea9hed between NPS, NMFS. CDFG and Johnson Oyster
Company in 1992 createdprotocols {attached) for the oyster operation regarding harbor
seals- which include a pupping season lateral channel closure. DBOC has always
known about these protocols and has always followed these protocols, Including the
lateral channel closure. These protocols were provided to us and explained In detail by
CDFG when we were assigned the shellfish leases in 2005.

Operation of boat traffic in the lateral channel year-round, therefore, is inconsistent with, ftrst,
the 1992 protocol, 1111d, later, the April 22, 2008 NPS Special Use Permit (SUP) issued to Drakes
Bay Oyster Company (DBOC),- which superseded this protocol, and is th.erefore a violation of
the Consent Order reached between you and the Commission. As provided for in the Order
(including sections 5.0, 6.0, and 7.0), and as discussed in our meeting of January 4, 2012, the
Order incorporates by reference the requirements of other legal requirements, and includes a
commitment by DBOC to comply with all applicable laws and regulations, and permits jssued to
DBOC, specifically including the SUP.
.
In an email from you to Cicely Muldoon dated January 12, 2012, you request a meeting with
NPS to review implementation of the current SUP for DBOC. You refer to the claim of the
Coastal Commission (Col!llllission) that "DBOC boats, going to and from Sandbars OB and
. UEN, are in violation of the SUP,"·and you state that you need to understand the basis of the
alleged violation of the SUP in order to respond to the Commission. Cassidy Teufel sent you
and Ms. Muldoon a clarifying email noting that the issue of concern to the Commission is not the
point from which foot access to the beds normally accmed by the lateral channel would be provided. In a letter
dated June 2, 1992, from NPS Superintendent John Sansing to DFG Aquaculrure Coordinator Bob Hulbrock, this
amendment was accepted.
' All three letters are available for review on the Marine Mammal Commission website at:
http://mmc.cov/drakes esterotde docs

12210.sbtml
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origin or destination of the vessels, but, rather, the route they use and timing of that use. ln other
words, it is not the fact that the vessels are "going to and from Sandbars OB and UEN" that is, in
and of itself, a violation of the SUP and, thus, the Order, but the fact that the boats use the lateral
channel between these sandbars and some of that use occurs during the restricted March I
through June 30th harbor seal breeding season. Again, we believe that the language of the
documents is clear on·the face, but appreciate your reaching out to obtain confirmation of the
requirements. As you are no doubt aware, NPS recently clarified that the documents are in fact
- -correct ahd thanhe proliibiti"dn is asStateilabOvHna in olir-letterto)•ou: · -- --·-· ·- ·· --~ -·-- · · - · To summarize these points: The 2008 SUP between DBOC and NPS has superseded the 1992
protocol and is currently binding. This SUP prohibits boat traffic in the entire lateral channel
from March I through June 30, as has been confirmed by NPS. Further, even if the 1992
protocol were still in effect, which it is not, boat traffic in the lateral channel would also be
prohibited during a restricted period (March I 5 through June 1). Thus, as demonstrated by
numerous photographs reviewed by Commission staff and corroborated by your admission ·
during our ll)Ceting of January 4, 2012, DBOC has been consistently acting in a manner
inconsistent with a) the 1992 protocol that was in place prior to 2008; and b) the 2008 SUP that
has been in place sin:ce April 22, 2008. As a result, DBOC has been in violation of the Order
since April22, 2008. Moreover, as indicated in our meeting,_this has apparently been a standard
practice ofDBOC, and the pictures may not caprure a full representation of the number of times
that the DBOC boats have been in the areas in times inconsistent with the SUP and Order. As
noted above and in the recent letter from Nl'S, NPS and Commission staff are in full agreement
that there is no ambiguity in the language of the SUP.
2. Coastal Act Section 30411. DW:ing a January 12, 2012, telephone conversation with
Commission Senior Staff Counsel Alex Helperin, Mr. Walton also asked about our interpretation
of Coastal Act Section 304ll(a), which states that

The Department ofFish and Game and the Fish and Game Commission are the principal
state agencies responsible for the establishment and control of wildlife andfishery
· management programs and the commission shall not establish or Impose any controls
with respect thereto that duplicate or exceed regulatory controis·established by these
agencies pursuant to "specific statutory requirements or authorization.
As requested, we have reviewed this section and can confirm that a) oysters and clams are not
considered by DFG (or the Coinm.ission) to be "wildlife" or "fish," and b) aquaculture is not
considered by DFG (or the Commission) to be a "fishery," so the restrictions imposed in Section
3041'1 do not apply here. The Commission has issued permits for numerous aquaculture
operations over the years and we have written confirmation from DFG that aquaculture is not a
fishery. In addition, both the Coastal Act (in Section 30100.2)and Fish and Game Code (in
Section 17) defme aquaculture as "a form of agriculture." Thus, Section 30411 is not relevant
here, and the Commission has the authority to regulate aquaculture operations in the Coastal
Zone, including DBOC's operation in Drakes Estero. We explained this a year ago, in our
January 13, 2011letter to you, Donna Wieting (ofOCRM), and Cicely Muldoon (of the Point
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Reyes National Seashore) regarding the Commission's request for federal consistency review
authority over the proposed extension of.your license to operate within the park.
3. DBOC Response to Allegations of Coastal Act Violations. Please note that we first wrote
to you on September 29,2011, and again on October 26,201 1, concerning the recently alleged
outstanding violations of the Coastal Act and the Order, and we requested that we meet as soon
as possible to discuss these allegations. I also telephoned you several times in furtherance of this
· efforc·w ewere "i!iiiililetome·et ilntii'Janiiary·4; 10 r2;-m.ore·thafCtlii'ee·nioriilisaftefmYinitia:l- -·- ..
Jetter. At our meeting, we requested that you respond in writing to these allegations, and you
indicated that within a week, you or your attorney would let us know how long it would take
before you would give us a full written response. In fact, it wasn't until January 12, 2012 (more
than a week later) that Mr. Walton spoke with Mr. Helperin, at which time Mr. Walton indicated
that it would be approximately two additional weeks (i.e., by January 26, 2012) before we would
receive a response concerning the marine debris, and that he couldn't say when we might get a
response concerning the boat transit in the lateral channel because of your need to discuss this
matter with NPS. To date, we have not gotten a written response concerning either of the alleged
violations of the Coastal act and the Order.
.
Please note that you have known· of our concerns on these two issues for more.than four monthS,
and we have yet to receive any written response. We feel that we have been very patient
concerning resolution of these most recently alleged violations, especially in light of the.many
alleged violations we have brought to your attention over the years, in letters dated June 5,-2007;
September I 0, 2008; September 16, 2009; December 7, 2009; and December 22, 2009; not all .of
which have been adequately addressed and resolved. We are concerned that you have not
responded to our letters, and we hope this failure to respond is not indicative of a Jack of
willingness on your part to resolve the outstanding alleged violations of the Coastal Act and the
Order, and to comply with the Order in the future. Should this prove to be the case, we may
have little choice .but to seek such remedies as assessment of stipulated penalties and/or filing a
lawsuit, pursuant to Chapter 9 of the Coastal Act, to resolve the alleged violations, and ensure
compliance with the Order and Coastal Aci.
As you know, the Coastal Act contains many enforcement remedies for Coastal Act violations,

and we have attempted to avoid the need to invoke them, by offering to discuss with you an
amicable resolution of these violations of the Consent Otder. 4
' Section 30809 states that if the Executive Direcior of the Coll)mission detennines that any person has undertaken,
or is threatening to undertake, any activity that may require a penni! from the Coastal Commission without frr:st
securing a penn it, the Executive Director may issue an order directing that person to cease and desist. Section
30810 states that the Coastal Commission may also issue a cease and desist order. A cease and des ist order may be
subject to terms and conditions that are necessary to avoid irreparable injury to the area or to ensure compliance with
the Coastal Act. Section 3081 1 also provides the Coastal Commission the authority to issue a restoration order to
address violations at a site. A violation of a cease and desist .order or restoration order can result in civil fines of up
to $6,000 for each day in which the violation persists.
Additionally, Sections 30803 and 30805 authorize the Commission to initiate litigation to seek injunctive relief and
an award of civil fines in response to any violation of the Coastal Act. Section 30820(aXI) provides that any person
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Therefore, please submit by February 29, 2012 a written response to the concerns raised in my
letter of September 29, 20 I 1: 1) discharge of marine debris into Drakes Estero and onto nearby
coastal beaches; especially in the form of abandoned, discarded, or fugitive plastic aquaculture
materials, and 2) motorized vessel transit in the lateral sandbar channel near the mouth of the
Estero during the seasonal restriction period established for harbor seal pupping sites in this area
·
In this letter, please describe in detail specifically how and when you intend to resolve these
alleged violations of the Coastal Act and the Order, including a proposal for resolution of the
outstanding stipulated penalties for failure to comply with the Order. We would still like to
understand your plans to come into compliance and would prefer to resolve this amicably, and
look forward to hearing from you.
If you have any questions concerning any enforcement matters, pl.ease contact me at 415-9045269.
Sincerely,

Jo Ginsberg
Enforcement Analyst
Attachments: Copy of the Record of Agreement and Map
Copy of Superintendent Cicely Muldoon (NPS) letter of Jan 23,2012

cc:

Zach Walton
Cicely Muldoon; Superintendent, Point Reyes National Seashore, NPS
Charles Lester, CCC, Executive Director
Alison Dettmer, CCC, Deputy Director, Energy, Ocean Resources, and Federal
Consistency Division
.
Lisa Haage, CCC, Chief of Enforcement
'Alex Helperin, CCC, Senior Staff Counsel
Nancy Cave, CCC, Northern California Enforcement Supervisor
Cassidy Teufel, CCC, Coastal Program Analyst

who violate$ any provision of the Coestal Act may be subject to a penalty amount that shall not exceed $30,000 and
shall not be less than $500 per violation. Section 30820(b) states that, in addition to any other penalties, any penon
who "knowingly and intentionally" perfonns or undertakes any development in violation of the Coastal Act can be
subject to a civil penalty of not less than $1,000 nor more than $15,000 'per violation for each day in which the
violation persists.
·
·
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Drakes Bay Oyster Company
17 17 1 Sir Francis Drake Bo ulevard
Inverness, CA 94937
Phone: (4 I 5) 669- 1 I49
kevin@.drakesba voyster.com
nancv(@.dra kesba vovster .com

,.

Fe bruary 29, 2012

Jo G insberg
California Coastal Commission
45 Fremont Street
San Francisco, CA 94105
Re: Lateral Channel Use
Dear Ms. Ginsberg,
It has been al leged by the Env ironmental Action Comm ittee (EAC) and the National
Parks Conservation Association (NPCA) that Drakes Bay Oyster Company (DBOC) is in
violation of a provision of the National Park Service (NPS) DBOC 2008 Special Use
Permit. T hese CCC complainants claim an NPS permit violatio n by DBOC. It was clear
in our meeting o n January 41h that CCC did not discuss these allegations w ith the NPS ,
the National Marine Fisheries Service (NMFS) or the California Department ofFish &
Game (CDFG)---the agencies that created the seal protection protocols---regarding th is
alleged violation.
T he claim that oyster farm use of the western portion of the lateral channel constitutes a
"vio lation" is incorrect. This accusation is not in accord with the plain language of the
Consent Order, o r the more than I 8 years of protocol history. Complainants rely on a
d istorted and incorrect interpretation - they somehow confused the "harbor seal
protection area" and with the designated boat "transit" maps. Drakes Bay Oyster
Company has respected the harbor seal protection area and we adhere to the requirements
set forth in the transit maps.
T he environmental complainants "cherry pick" selected portions of the NPS SUP
language referencing "lateral channel" and then present the CCC with a d istortion of
facts, pol icy and the federa l permit. The complainants cite selected language from 2008
NPS SUP wh ile ignoring (a) 1992 Federal-State, M ulti -Agency Harbor Seal P rotocols;
(b) 2007 CCC Consent Order 3.2.5 Boat Transit lang uage; (c) 2007 CCC Consent Order
3.2.6 Harbor Seal Protection area language; (d) 2007 CCC Consent Order, F igures I and
2, Harbor Seal Pro tection Area (maps) displaying areas of protection (red polygons); (e)
DBOC email to NPS, February 2008 transm itting Boat T ransit Maps (submitted to CCC);
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(f) 2008 NPS-DBOC SUP at 4)(b) directing DBOC to avoid harbor seal disturbance,
maintain a I 00-yard distance from harbor seal haul out sites and to not usc the prohibited
zones; (g) 2008 NPS-DBOC SUP at Ex hibit C - Map (same map as in CCC Consent
Order); (h) 2008 NPS-DBOC-SUP at Exhibit C language; and (i) NPS Ora l! EIS
September 201 I, Figure ES-2, page vii (front matter).

NPS, throughout the DEIS, repeatedly shows various maps in multiple configurations all
of which display DBOC boats coming and going to/from the western end of the lateral
channel consistent with the protocols, the CCC order and the NPS SUP. In at least one
map, NPS stated that the use of the western end of the lateral channel during pupping
season was validated and confirmed by DBOC GPS data records.
CCC ignores the fact that DBOC operated pursuant to Protocols, Orders and SUPs
without vio lation since they were signed in 2008. The NPCA-EAC accusations are onlv
valid if one unilaterally overturns the almost two-decades of le~tal and administrative
historv of the oyster farm' s harbor seal management.
In June 2010, at a Marine Mammal Commission meeting, we first learned of the ~PS
secret camera program (initiated in May 2007). A scientific misconduct complaint was
filed with Secretary Salazar in November, 20 I 0. An investigation was conducted by
Gavin Frost, Office of the DOl Solicitor. He found that five NPS officials and scientists
violated the NPS Code of Scientific and Scholarly Conduct. He also reported that NPS
officials stated that the 281,000 photos did not show any violations or disturbances. In
20ll, the NPS decided to exclude all photos from the DEIS because NPS never bothered
to establish protocols for their use. According to what NPS told Frost, as of December
2010, there were no violations and no disturbances. None arc reported in the DEJS
issued nine months later. Docs NPS now claim disturbances? If so, did NPS
misrepresent the facts to Field Solicitor Frost and then in the DEIS?
Until the NPCA-EAC complaint, there was no issue with our operations at the west end
of the lateral channel. Their complaint is based on a lack of understandi ng of the
protocols, their history and/or their practice. The complainants have distorted the
application of the term "lateral channel" and insist that it has a meaning that has not
existed for almost two decades. Their complaint relies on a failure to understand boat
access routes and/or an inability to understand the maps cited by CCC and/or NPS .
Harbor seal protection protocols were originally established in the early 1990's, with the
active participation of Johnson's Oyster Company (predecessor ofDBOC), to manage
access to the oyster beds on Barries Bar (OB and UEN). In lieu of access to OB and
UEN via the main channel to the lateral channel and then across the latera l channel (past
and immediately adjacent to an established harbor seal haul out site) during pupping
season, Federal and State agencies and .TOC agreed to modify the access (or boat transit)
route during pupping season. JOC agreed to avoid the intersection of the main channel
and the eastern end of the lateral channel to avoid the possibility of harbor seal
disturbance and instead, use the west channel to access the growing areas at the western
portion of the lateral channel, which is some 600+ yards away from harbor seals haul out
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areas . DBOC honored and fo llowed the 1992 agreement, a fact which is supported by
NPS photos and logs (from the 28 1,000 undisclosed photo program and the GPS tracking
in place during the past several seasons).
Shortly after acqu iring the oyster fa,·m, I sat down with NPS Chief Scientist, Sarah Allen,
and reviewed the protoc<J IS in detail, including boat access. Her descriptions, in 2005 ,
were ful ly consistent with the history and record that has since occurred. T here was no
controversy about our use of the west end of the lateral channe l.
In our meeting on January 4, 2012, CCC staff members acknowledged that they d id not
consu lt with CDFG, NMFS, NPS or CDPH before ini tiating the pending enforcement
action against DBOC. Stafftold us at the meeting that NMFS is "out of the p icture" and
that NMFS has been "gone for a long time." This is contradicted by formal comments
from NMFS to NPS in the drat! EIS.
We request CCC withdraw the pending enforcement action and that we work together to
complete the CDP process that was initiated in 2005.
CCC staff's recent letter also discusses why staff believes P ublic Resources Code Section
30411 (a) does not apply to aquaculture, but this misses the point. The protocol that
DBOC was accused of violating was designed to protect seals, not oysters. Section
30411 (a) clearly applies to the matter at hand.

Respectti!lly,

Kevin & Nancy Lunny
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Drakes B ay O yster Company
17171 Sir Francis Drake Boulevard
Inverness, CA 94937
(415) 669-1149
kevin@drakesbayovster.com
nancyfti),drakesbavoyster.com

March 5, 2012

Mr. Charles Lester
California Coastal Commission
45 Fremont Street
San Francisco, CA 94105
Re: March 5, 2012 Meeting
Dear Mr. Lester,
Thank you for hosting the meeting today with Commissioner Kinsey, Mark Delaplaine, Allison
Dettmer, Cassidy Teufel, my wife Nancy and myself. Nancy and I appreciate having the
opportunity to meet you in person.
We also appreciate the progress we made in our meeting in understanding the current CDP and
Coastal Consistency Certification processes. We recognize that this process is not yet fully
understood by CCC staff and that further research needs to be done to p lan the next steps. We
will await further guidance once staff has had a chance to fully comprehend the federal
consistency requirements of the NPS, the Record of Decision and the Special Use Permit. Based
on our meeting discussion, we will pursue a CDP that permits the continuation of the 80-year
ongoing operations. Additionally, it was agreed today that we will contact PRNS to make
certain that the ongoing operations described in the CDP are permitted uses in the current SUP.
Given the Coastal Act's clear supportive language of mariculture,as well as the specific support
for continued mariculture in Drakes Estero in the current.LCP, we look forward to a cooperative
CDP process. Under your leadership, we are ce1tain that this CDP process will be based on good
science,mutual r espect,t ransparency,and invitation and collaboration with other services and
agencies with resource management authority and expertise.
We were told that counsel could not accompany us to the meeting. Due process allows us to be
represented by counsel in enforcement matters. We were informed, in advance, that the agenda
would be restricted to the pending CDP and that, specifically, en forcement actions related to the
lateral cha1mel and marine debris were not to be considered or discussed . However, in light of
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your clear directive that no decisions or agreements would be made during our meeting,
Commissioner Kinsey offered us the opportunity to present the history of the farm 's use of the
lateral channel. We then explained to you that oyster boats have operated in the western end of
the lateral channel during pupping season since the seal protection protocols were established in
1992 by NPS , NOAA, CDFG, CDPI-1 and .Johnson Oyster Company (including the years
following the 2008 NPS special use permit). Each of those regulatory agencies agreed to this
and has known about this reality for these past nearly 20 years. DBOC, adheres to and follows
the harbor seal pupping season protocols.
The NPS letter on this matter is factually, legally and programmatically incorrect. Following
receipt of the CCC letter, we requested meetings with Superintendent Muldoon, but she refused
to even acknowledge the requests. No meetings occurred. The lack of NPS cooperation in this
matter was the reason for the delay in our response to your agency.
We look forward to a response to our letters to Ms. Jo Ginsberg dated February 27, 2012 and
February 29,2012 so that the enforcement actions can be promptly dismissed and we can focus
our collective efforts on the COP process.
We congratulate you on your new position at the CCC. We look forward to a CDP that is
consistent with the California Coastal Act and ensures the rights of the people of the State of
California the continued attributes of the oyster farm: coastal access, public education, a coastal
dependent use, a coastal economy and locally raised sustainable seafood.
Sincerely,

Kevin Lunny
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Drakes Bay Oyster Company
17 17 1 Sir Francis Drake Boulevard
Inverness, CA 94937
(415) 669-1149
kev in!Zi>.drakesba vovster.com
nancy@drakesbavoyster.com

May 7, 20 12

Cicely Muldoon
Superintendent
Point Reyes Nationa l Seashore
One Bear Valley Road
Point Reyes Station, CA 94937
Re: Coastal Development Permi t Application No: 2-06-003
Dear Cicely,
In a meeting at the Cal ifornia Coastal Commission office in San Francisco on March 5,
20 12, CCC and DBOC reached an agreement that DBOC would limit its current CDP
application to the existing activities. In keeping with that process, DBOC has removed
all new development from its application to the CCC. DBOC will apply to CCC for a
COP amendment in the future, as necessary, prior to future development.
In your letter dated November I 0, 20 I 0, you identified a number of ongoing activities for
which NPS wou ld like more information. This letter prov ides the necessary in formation,
and will address the items in the order requested. NPS has requested this letter to improve
the consistency with the NPS SUP.

9. Continue to cany out oyster and clam culture using 24" x 24" x 3 "plastic or plastic
coated wire containers or trays.

This tray culture has been used in Drakes Estero for many years. DBOC
purchased the trays from Johnson Oyster Company. Oysters, clams and scallops
are grown using these materials. The trays are primarily used for small seed
rearing. The trays are srackable and can be placed directly on the bo!lom, can be
floated by placing floatation material in the top tray and attaching the unit to an
anchored long line, or hanging the unit from the racks .

I0. Continue 10 use established boaLtrajjic lanes through Drakes Estero eelgrass beds
for use during low tide.
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DBOC makes every effort to keep the boats within the channels during low tide to
reduce potential impacts to eelgrass by boat propellers. This item simply states
that DBOC will continue to do so.
I I . Continue to operate the picnic area.

DBOC will conti nue to allow seashore visitor access to the picnic areas within the
RUO and SUP areas. DBOC wi ll continue to provide and maintain tables and
keep the areas clean and safe. Picnicking at the oyster farm has been enjoyed by
thousands of visitors for many decades. DBOC believes that this type of coastal
access is a vital component of the visitor experience.
16. Continue Manila clam culture using bollom bags within areas throughout DFG lease
area number M-438-0J within Drakes Estero.
All clam culture will be confi ned to the approved CDFG and CDPH growing
areas. Clams will be cultured using simi lar methods as are used for oysters.
18. Resume purple hinged rock scallop production using a floating system within DFG
lease number M-438-02.
Purple hinged rock scallops have trad it ionally been raised in Drakes Estero using
floating racks, floating trays and lantern nets. DBOC plans to cont inue to culture
these native scallops using sim ilar techniques.
2 1. Continue to operate non-motorized barges within estero to facilitate shelljlsh
planting and harvesting.
DBOC uses barges (" scows") in Drakes Estero. DBOC uses motorboats to move
the barges throughout the estero. T he barges are used to transport seed for
planting and for harvested shellfish.
30. Continue to implement the Hazardous Materials Business Plan.
DBOC conducts its dai ly operations consistent with its Hazardous Materials
Business Plan.
(NOTE: To fu lly understand the following items referred to as "after the fact
development" (also referred to as "ongoing violations" by CCC staff, and later
characterized as such by others), one must look at these items in context.
The owners of DBOC (the Lunnys) have lived in the coastal zone since before the PRNS
was established in the 1960's and before the coastal act was passed in the 1970's. The
Lunny Ranch buildings, as well as much of the Lunny Ranch rangeland, are with in the
coastal zone. Throughout the 1970s, 1980s, 1990s and 2000s, the Lunnys have replaced
fences, done excavation for underground ut ilities, installed water troughs with associated
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piping, replaced porches and decks, placed storage containers, and paved ponions of the
ranch driveway and livestock feeding areas. Throughout the years, the NPS has been
aware of these and other similar activities. We are also cognizant of the fact that other
ranchers and farmers within PRNS and within the coastal zone have continuously made
simi lar repairs and improvements to their in frastructures without COPs. We do not
bel ieve that any of the seashore ranchers have been led to believe that they are in
''violation of the coastal act" when they make necessary repairs on their ranches wi thout a
COP.
It is with this history and experience that the Lunnys assumed the responsibility to
cleanup, operate and maintain the neighboring oyster farm. Our family has tried to do the
right thing to protect public health, public safety, public enjoyment and the environment.
We have never intended to avoid obtaining appropriate permissions and authorizations.
We simply assumed that these activities would not require a COP, similar to surrounding
ranches within the seashore.]

39. Installation of one 8-foot by 40-joot storage container.
DBOC received permission from NPS and obtained permits from the County of Marin
for the placement of two 8' x 40' containers. During a meeti ng on site with the County
of Marin, California Department of Public Health (CDPH), DBOC and NPS to discuss
the placement and use of these containers, NPS chose the specific locations to place the
containers. During this meeting, CDPH pointed o ut the very poor condition of the
existing asphalt paving, loeated in the area where food transportation would occur
between the existing cannery and the NPS-chosen loeation for the new containers.
Because of the unsafe route for hand trucks moving the food between the two processing
locations, CDPH required that the area be re-paved. This was agreed to by all panics at
the meeting. Following the meeting, DBOC placed the containers as directed·by NPS,
and had the electrical and septic systems inspected by the County of Marin and CDPH
prior to using the containers. DBOC also re-paved the area and paved a small additional
area around the containers in order to facilitate safe door access, as directed. During the
group meeting, neither the NPS nor the County of Marin mentioned to DBOC that an
additional and separate perm it would need to be obtained from the CCC. Furthermore,
in an emai l from NPS, NPS advised DBOC that it wou ld requ ire approvals from both
County of Marin and CDPH. T he emai l made no mention of CCC or any potential for
CCC requi rements. DBOC was, therefore, unaware that a separate COP was required for
the placement of the containers or for the asphalt paving.

40. Removal and rep/acemenl ofa porch at worker residence.
DBOC was directed by CCC and NPS to remove a large covered wooden porch
and steps that were connected to one of the worker residences beeausc the porch
was originally constructed without a COP. This large porch had been in place for
many years and was old and dilapidated. The finished floor elevation of the
residence is approximately 3 feet above the ground level and the door was
inaccessible after the covered porch was removed. DBOC did not replace the
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porch or the roof over the porch. DBOC simply installed steps leading to the door
so that the residence could be safely accessed. DBOC was unaware that a CDP
was required for the steps.
41. Installation ofsplir rail fence along Ihe edge ofparking area.

DBOC removed the remains of a dilapidated fence in this location. The previous
barrier was beyond repair and missing some sections. DBOC recognized the need
to replace the barrier to keep automobile traffic off the vegetated area near the
pond and off the grassy area where the septic tanks are located. DBOC was
unaware that a CDP would be required to replace this fence.
42. lnsrallalion of asphalr pavemenr surrounding the processingfaciliry.
DBOC received permission from NPS and obtained permits from the County of
Marin for the placement of two 8' x 40' containers. During a meeting on site with
the County of Marin, California Department of Public Health (CDPH). DBOC
and NPS to discuss the placement and use of these containers, NPS chose the
specific locations to place the containers. During this meeting, CDPH pointed out
the very poor condition of the existing asphalt paving,lo cated in the area where
food transportation would occur between the ex isting cannery and the NPSchosen location for the new containers. Because of the unsafe route for hand
trucks moving the food between the two processing locations, CDPH required that
the area be re-paved. This was agreed to by all parties at the meeting. Following
the meeting, DBOC placed the containers as directed by NPS, and had the
electrical and septic systems inspected by the County of Marin and CD PI-I prior to
using the containers. DBOC also re-paved the area and paved a small additional
area around the containers in order to facil itate safe door access, as directed.
During the group meeting, neither the NPS nor the County of Marin mentioned to
DBOC that an additional and separate permit would need to be obtained from the
CCC. Furthermore, in an email from NPS, NPS advised DBOC that it would
require approvals from both County of Marin and CDPH. The email made no
mention of CCC or any potential for CCC requirements. DBOC was, therefore,
unaware that a separate COP was required for the placement of the containers or
for the asphalt paving.
43. lnJtallation ofa remporary constntclion trailer.

DBOC placed an 8' x 20' trailer on site for use as an office during the extensive
demol ition and cleanup activities performed by DBOC. The trailer is rented from
Modular Space. a company that specializes in temporary construction facilities.
Because the oyster farm office was demolished and removed from the site as
directed by the CCC, DBOC is currently using the trailer for its office and
adm inistrative activities. DBOC was unaware that placement of this trailer would
require a COP.
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44. Installation ofa temporary 8foot by 40foot container for oyster shucking and
packing.
DBOC received permission from NPS and obtained permits from the County of
Marin for the placement of two 8' x 40' containers. During a meeting on site with
the County of Marin, California Department of Public Health (CDPH), DBOC
and NPS to discuss the placement and use of these containers, NPS chose the
specific locations to place the containers. During this meeting, CDPH pointed out
the very poor cond ition of the existing asphalt paving,lo eated in the area where
food transportation would occur between the ex isting cannery and the NPSchosen location for the new containers. Because of the unsafe route for hand
trucks moving the food between the two processing locations, CDPH required that
the area be re-paved. Th is was agreed to by all parties at the meeting. Following
the meeting, DBOC placed the containers as directed by NPS, and had the
electrical and septic systems inspected by the County of Marin and CDPH prior to
using the containers. DBOC also re-paved the area and paved a small additional
area around the containers in order to facilitate safe door access, as directed.
During the group meeting, neither the NPS nor the County of Marin mentioned to
DBOC that an additional and separate perm it would need to be obtained from the
CCC. Furthermore, in an email from NPS, NPS adv ised DBOC that it wou ld
require approvals from both County of Marin and CDPH. The emai l made no
mention of CCC or any potential for CCC requirements. DBOC was, therefore,
unaware that a separate COP was requ ired for the placement of the containers or
for the asphalt paving.
45. Use offive outdoor seed selling tanks and associated water intake, discharge and
circulation infrastructure.
These setting tanks have been used continuously in th is location for
approximately 30 years. The same is true with the associated intake and piping to
provide water and electricity to this location. The previous oyster farmers,
Johnson Oyster Company, bui lt a shed around the tanks. The CCC determined
that the shed was constructed by JOC without a COP and required DBOC to
remove the structure. DBOC complied with the order to remove the shed, but
kept the tanks in place so thatt~e oyster farm could continue to operate. DBOC
simply re-set the tanks in the identical location and made minor repairs to the
associated plumbing that had been damaged or removed during the demo lition
activ it ies. DBOC was unaware that a COP would be required to continue using
these same setting tanks.
46 . Construction and backfilling of a I 2-inch by 18-inch by 80foot long trench.

During sett ing season, the electrical panel that serves the setting tanks shorted out,
requiring an emergency replacement. DBOC hired a licensed electrician who
immediately (same day) obtained a permit from the County of Marin to authorize
the work. The electrician met with the representative of the utility company
(PG&E). The PG&E expert required that the ex isting underground conductors
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and condu it be replaced (the conduit and wire were visibly damaged). DBOC rcdug the existing trench and removed the fai led conduit and wire. This trench is
located in a level, shell-covered, un-vegetated work area. There was no rainfall
during the period that the work took place,le aving no risk of sediment travel in
storm water runoff. DBOC was unaware that the County permit was insuffic ient
and that an additional permit wou ld be required from CCC for this simple
emergency repair of existing infrastructure.
47. Replacement ofsix picnic tables and six additional picnic tables.
The oyster farm has always provided important coastal access as wel l as other
visitor services. One of the beloved visitor services offered by OBOC is the
picn ic area. OBOC, at its own expense, contin ues to offer picnic tables for the
use of the visiting publ ic, free of charge. T his visitor service req uires sign ificant
staff time to maintain the area in a safe and san itary conditio n. It also requ ires
that the picnic tables be replaced when necessary. In add ition to re plac ing o ld
tables, OBOC recognized that many visitors were using unsan itary and unsafe
areas around the farm to have their picnics because there were not enough tables
to use. ln an effort to improve visitor safety and enjoyment, OBOC, at its own
expense, purchased six additional tables. OBOC accepted the responsib ility to
add the necessary staff ti me to maintain these add itional tables. OBOC was
unaware that the CCC would require a COP to rep lace existing picn ic tables or to
add picn ic tables for an activity that has existed and has been enjoyed at the farm
by thousands of coastal visitors for many decades. Furthermore, the NPS has
pledged to add more picnic tables at the farm . It is unknown if the NPS has
applied for a COP to add these tables.

OBOC originally app lied for a COP in January of2006 and wi ll continue to work with
NPS and CCC to complete the COP process. OBOC expects that the process will be
completed easily and quickly now that the COP will cover existing activities - activities
that pre-exist the creation of PRNS and pre-exist the establishment of the coastal act.
OBOC will apply for a COP amendment prior to any new development.
DBOC has been told that NPS is required to obtain a COP prior to construction of new
development or making any repairs within the coastal zone. For our records, would you
please provide OBOC with a copy of the COP appl ication as well as the COP issued for
I) the pit toilet NPS installed within the flood zone at the oyster farm (wh ich was new
development and required more excavation than the DBOC electrical trench repair) and
2) the split rail fence that the NPS installed around the kayak parking area (which was
new development d irectly adjacent to the estero and is very simi lar to the split rail fence
installed by DBOC).
Thank you,
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Kevin Lunny
Anachments: I
Cc: Cassidy'feufel, CCC
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CALIFORNIA COASTAL COMMISSION
H FREMONT STRUT, SUITE 2000
SAN FRANCISCO• CA 9410$· 2219
VOICE ( 415) 9il.4 • 52(10
FAX ( 41 5) 904· 5400
TDD (41 $) 597· SSIS

SENT BY CERTIFIED AND REGULAR MAIL
Certification Number 7006 2760 0005 5883 5286

July 30, 2012

Kevin Lunny
Drakes Bay Oyster Company
17300 Sir Francis Drake Blvd.
Invemess, CA 94937

RE:

Compliance with the Coastal Act and Consent Cease and Desist Order CCC-07~CD... .... ..
" .....
- - ·-~-- -

·---..·="=.. · ~~--'11"fiBra:kes-B'ay"0yster-eompany) · -·

Dear Mr. Lunny:

- ·---

The purpose of this letter is to further respond to your letters to the Coastal Commission
(Commission) Enforcement staff dated February 27, 2012, and February 29, 2012, concerning 1)
boat traffic in the lateral sandbar channel near the mouth of the Estero during the seasonal
restriction established for harbor seal pupping sites in the area, and 2) the discharge of marine
debris into Drakes Estero and ori nearby coastal beaches, in the form of abandoned, discarded, or
f\lgitive plastic aquaculture materials. In addition, you met on March 5, 2012, with the
Commission's Ex·ecutive Director, Charles Lest~r, Commissioner Steve Kinsey;as well as
Alison Dettmer and Cassidy Teufel of our Energy, Ocean Resources and Federal Consistency
-Bi-visioB:'stlff.to·dise1:1SS"'V3.Ti()l:lS"issues-assoeiated-with-thi:s-f-aciiity:··'fhis-letter serves-as a foHew"··
up to your two letters and the meeting, as well as a clarification of the status and next steps
regarding DBOC's compliance with Commission Consent Cease and Desist Order CCC-07-CD11 (the Order).
As we have explained previously, according to Section 7.0 of the Order and the National Park

Service (NPS) Special Use Permit (SUP), the lateral channel is closed to boat traffic from March
I to June 30 each year. Commission staff has received reports of Drakes Bay Oyster Company
(DBOC) boats in the lateral channel di.u:ing this time period. Additionally, Commission staff has
also received reports of marine debris in Drakes Estero and on Point Reyes beaches, which
suggests possible violations of Sections 3.2.2 and 3.2.3 of the Order.
Boat Traffic in the Lateral Channel
Section 7 of the Order, entitled Compliance with all Permits and All Applicable Laws, requires
that Respondents "comply fully with the terms and conditions of any permit that the Commission
or the National Park Service issues . . . " Four months after the Commission issued the Order,
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the NPS issued the SUP, prohibiting boat traffic in the lateral channel from March I to June 30
due to harbor seal breeding. Commissi<;m staff has received multiple complaints that there have
been DBOC boats in the lateral channel during this restricted period, and in fact, DBOC
confirmed that this was' part of its standard operations, in our meeting with you and your counsel.
As we told you, we continue to be concerned about adverse impacts from the boats and DBOC
personnel on the sensitive harbor seals and their habitat during breeding seasons.
.As discussed in our February 1, 20!2letterto you, the 2008 SUP issued to DBOC by theNPS
superseded the 1992 protocol and is currently binding. DBOC has frequently been in violation
of the SUP since April22, 2008, the date DBOC was issued the SUP, as demonstrated through
photographs reviewed by Commission staff and corroborated by your statements during our
meeting on January 4, 2012. Since DBOC's continued boat traffic within the lateral channel
violates the conditions of the SUP, it also violates Section 7 of the Order.
Your February 29, 2012 letter asserts that you are in compliance ·with the Order based on your
adherence to the Vessel Transit Plan required by Section 3.2.5. You submitted a Vessel Tran.Sit
Plan to us on November 14, 2008, which indicated the portion of the lateral channel that is
.·.-~ ·~'-cfus'e'd-ye-ar~rbtiifd-:-=Tii'e~su'b'tmfred"P:full'il:fows=crnf:fyear-rBi:tiltl'noslll'e·s, M'd ~tlydia - -not address the necessary seasonal closures.' The Plan's failure to address seasonal closures
could not some how impliedly authorize boat transit in the lateral channel during that time
merely due to the fact that the Plan did not address seasonal closures. Moreover, no matter the
status or interpretation of the Vessel Transit Plan, it clearly does not override other provisions of
· Section 3.2.5 or other sections of the Order. Section 3.2.5 of the Order begins by stating that
boat traffic in general "shall be limited to established channels that do not violate the protective
measure set forth in this Consent Order." One such protective measure is set forth in Section 7 of
the Order, which, again, requires compliance with the NPS SUP that imposes a seasonal closure ·
of the lateral channel to boat traffic. Thus, the Commission had no reason to think DBOC would
not also·adhere to the seasonal restrictions set foitli'ln the SUP and.Section I of the Order.·· · · Section 7 of the Order is also a separate prohibition that is applicable independently of any other
· -- - - aspe-crofth:e-fuder,antl-any-BB'e>Cimattrafficirrth:eiatera:rcl:rannel-durirrg the restri't:red"'S'e:a:so:ri
is a violation of the SUP permit and of Section 7 of the Order. A letter to you from NPS dated
January 23, 2012, expressly states that the lateral channel is "the entire channel between the
Main Channel and West Channel," and that the entire lateral channel is closed during the harbor
seal breeding season. Your letter also rderences GPS data that you assert shows DBOC is in
compliance with the SUP and the Order. Commission staff would welcome the opportunitY to
view that data.
Notwithstanding your arguments above, during your meeting on March 5, 2012, with
Commission staff and Commissioner Kinsey, you committed to abide by the closure of the
lateral channel to boat traffic during the restricted period from March 1 through June 30. I
confirmed this during a phone call with you on April 17, 2012. We appreciate your willingness
to cooperate on this matter.
Water Sampling

2
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It has also come to our attention that DBOC boats have been in the lateral channel to collect
water sampling data for the California Department of Public Health (CDPH). In emails to
National Park Service Superintendent Cicely Muldoon on March 12 and March 13, 2012, you
stated that you believed that accessing the lateral channel to collect samples is in compliance
with the SUP. Superintendent Muldoon states in her response to your emails that DBOC can use
the lateral channel only to access sampling station 17 to conduct monthly water samples.
Sampling at Stations 18 and 19, secondary stations which are not part of the required monthly
sampling protocol, is not authorized. Superintendent Muldoon's response further notes that
DBOC is not authorized to conduct other activities while collecting water quality samples at
Station 17. We are aware that NPS and CDPH are 4J discussions over the sampling procedmes
and the best location for a new secondary sampling station outside the lateral channel that will
avoid conflicts with the SUP. We were previously unaware of the sampling stations in the
channel and of the need to collect from them, but we support the Wlderstanding reached with the
National Park Service that you may collect monthly water quality samples at Station 17 only.
Accordingly, futme access of the secondary sampling stations located inside the lateral channel
and any other activities beyond monthly sampling at Station 17 during the restricted harbor seal
---- · ··~Q.r~~®n_g Se~SQD S!:J@\ddJ.P-t&~,.arui...i.f.ro!ch. acti:v.iti~s~di<l...o_c.c.lll:,..l?£~\KQ.uld.co~i~~LthiSJSL);Le a_..
violation of the Order.

Marine Debris
Marine debris, especially plastics, poses a serious threat t9 marine habitats and wildlife.
Commission staff has been informed that there is a substantial amoWlt of marine debris in
brakes Estero and on Point Reyes beaches, and that a large portion of the debris consists of
materials used in aquaculture operations, such as plastic spacers, small-mesh bags, and
polystyrene flotation blocks. Sections 3.2.2 and 3.2.3 of the Order require removal of abandoned
equipment, and the reported presence of marine debris is suggestive of possible violations of
these Sections, as well as a general problem that should be addressed to av.oid such threats to
marine habitats and wildlife. In addition, Section 3.2.3 of the Order required submission of a
·------'D~~Removal .Plan. This matter was discussed in a letter from..Y.ou to Qgmmis_
sion_staff_dated
November 14, 2008. In this letter, you submitted a spreadsheet and map indicating the racks
marked for removal, and indicated that all debris from currently abandoned materials would be
pulled out by hand, loaded by hand onto a barge or boat, taken to the DBOC dock, loaded onto a
truck, and hauled offsite to an approved dump site. We received and are reviewing your
proposed revisions to the Debris Removal Plan, which were submitted with your letter on
February 27, 2012. The Commission appreciates the efforts you have made so far to collect and
dispose of maricultme debris and your willingness to adopt more stringent monitoring and
reporting guidelines in response to this ongoing problem. However, it seems clear that the 2008
Debris Removal Plan has proven to be insufficient, and that both new and old debris from the
aquaculture operations need to be addressed.
Since you took ownership of all of the Johnson Oyster Company's assets and !labilities in 2005
and remain the sole maricultme operator in Drakes Estero, all maricultme debris originating
from Drakes Estero is the responsibility of DBOC. Commission staff believes that at least some
of the debris is attributable to current DBOC operations, but in any event, the distinction you
have made between new and legacy debris is irrelevant since the debris issue needs to be
3
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addressed regardless of when the materials were last in use as part of the active operation.
Section 3.2.2 and 3.2.3 of the Order reqJJ,ire the removal of current and future abandoned
equipment. Additionally, Section 24 of the Order states "nothing in this Consent Order is
intended to interfere with or preclude Respondent's compliance with Cease and Desist Order
No. CCC-03-CD-12" (Johnson Order). As you know, the Johnson Order requires the removal of
abandoned equipment. Section LO(c) of the Johnson Order calls for a removal plan, which
should include "submerged oyster cultivation equipment and materials in the estuary" and
"measures to minimize the negative impacts to coastal resources from the removal."
Furthermore, you have acknowledged DBOC's responsibility and commitment to clean up all
debris from past and present aquaculture operations in Drakes Estero.
Coastal Act Section 30411
Your letter of February 29, 2012, again questioned the authority of the Commission to regulate
DBOC operations under Section 30411 of the Coastal Act. As previously explained in our letter
of February 1, 2012, the Commission has regulatory authority over the facility and its operations.
Commercial aquaculture operations are not wildlife or fisheries management programs (a
position supported by the California Department of Fish and Game), and therefore Section 3041 1
c~-~~S-notapphcab!e~The 'Or"der IS nofdJ.recfly regU\aung Of managii}g tlie seillsin ariy way; DUf'" ·H- H. · - _ ,,
rather is regulating DBOC's aquaculture operations_

- --

After the Fact Development
Commission staff received a copy of the letter DBOC sent to Superintendent Muldoon on May 7,
2012, regarding DBOC's CDP application. The Commission permit. staff are evaluating the
information provided in this letter and will be responding to you in a separate letter, in order to
clarify our understanding of the March 5th meeting we held with you (which differs from the
characterization of this meeting that V.'llS provided in your letter) and to request additional
'- information regarding the proposed amendments and modifications to DBOC's CDP application
that you also describe in your letter. However,' because your May 7, 2012 letter to
Superintendent Muldoon also discusses development activities that DBOC has pursued w.ithout
1
15enefifof'
a CDP, we woiilllalso 'like to provltleabrief respomero thlsaspect of you.e tetn!rhete.
Despite any misunderstandings DBOC might have had about the requirements for CDPs due to
previous experience with ranch repairs, as you have been informed in our many letters to you,
including the Notices of Violation and the Notices of Intent to proceed to an order hearing, any
development in the coastal zone portion of Point Reyes National Seashore requires a CDP from
the Commission unless otherwise exempt from permit requirements. \V'hile there are some types
exempt development, DBOC should not assume without verification from Commission staff that
a development activity fulls into this category. In addition to our recent letters written in
September 2011 and February 1, 2012, this issue has been mentioned in letters to you dated May
11,2005, January 20,2006, March 21,2006, April 18, 2006, June 5, 2007, March 24,2008, and
Sept 16, 2009 _ Commission Enforcement staff attempts to investigate alleged violations, as
possible, and find an appropriate resolution. The type and nature of the alleged violation are
always taken into account. \Vhile some types of unpermitted development activity occur more
frequently than others, this does not mean they are exempt from the permitting process.
Additionally, given the particular circumstances under which DBOC purchased the Johnson
4
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Oyster Company, there is no reason for DBOC to assume for some reason that COPs were
unnecessary for any development activities undertaken by DBOC after purchase. It is not
possible for, or the responsibility of, 'the Commission to inform entities of the permitting
requirements for development activities; rather, it is the responsibility of the entity pursuing
development to seek out and obtain the necessary permits and authorizations before carrying out
that desired development. Despite this, in fact, in this case, the Commission staff has repeatedly
informed both Johnson Oyster Co. and DBOC of the Commission's permitting requirements and
the requirements for the facility to comply with the Coastal Act.
Despite our repeated meetings and discussions with DBOC regarding the requirements of the
Coastal Act and the COP authorization process, as well as two formal hearings before the
Commission and the issuance of two Orders (one to Johnson and one to DBOC), all of which
occurred prior to all of the unpermitted development activities you ¥knowledged performing in
your letter of May 7, 2012, DBOC pursued each of these activities without either contacting or
consulting with Commission staff or obtaining the necessary authorizations from the .
Commission. While the Commission staff is aware that the staff of other agencies, including the
-·~~NPS.and Marin Conn!)( roa.y..b..IIJL~"wed somCLQf.Jh~~.ti.riti.es..as..jl8.0 oftheir_BJ.~thoriz.alion. _.____ .__ _
process, it is neither the role nor responsibility of such agencies to interpret the role of the
Coilllllission in authorizing development within the coastal zone. Responsibility tests solely
with DBOC to obtain all necessary permits and authorizations prior to its initiation of
development activities. In Section 2.0 of the Order, DBOC agreed to "cease and desist.from
performing arry new development" as defined by the Coastal Act Section 301 06, as well as from
"expanding or altering the current development that exists on the property." Sections 3.1.1 and
3.2.1 specify that the placement of any onshore or offshore structures is prohibited without a
COP.
New Enforcement Action. Commission staff continues to believe .that there are..ongoing . ..
violations of the Order and the Coastal Act, and that the current Order is not achieving the
desired$ffect of bringing DBOC's operations into compliance with the Coastal A~~-Th~~ve "·- ·- · ..
been continuing unresolved violations of the Order, brought to your attention in letters dated
September 10, 2008, September 16,2009, December 7, 2009, December 22, 2009, and
September 20, 2011, as well as in numerous telephone conversations and meetings. Considering
the current uncertainty of a new lease l!nd SUP permit being granted to DBOC, the delays in the
various proceedings, your apparent confusion over certain terms of the Order, and the continuing
difficulties in bringing DBOC operations into compliance with the Coastal Act, Commission
staff believes it is appropriate at this time to consider a new enforcement action through a new
Cease and Desist Order that could address any outstanding issues and any items which DBOC
has stated they believe are not clear in the prior Order. As you know, the original Order was
intended to be a short-term, interim step during the pendency of the other proceedings, and to
address Coastal Act issues prior to a permit and federal consistency matter coming before the
Commission. For a variety of reasons, this has not yet occurred, despite several years elapsing in
the interim. It appears that a new order may be the best course of action to update the provisions,
clarify any provisions, avoid misunderstandings, bring DBOC operations into compliance with
the Coastal Act and protect the many sensitive resources in Drakes Estero. However, any new
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action will not detract from Commission Enforcement staff follow-up on prior violations or
reported alleged violations.

In our letter ofFebruar:y 1, 2012, we requested a written response describing how and when you
intend to resolve the violations of the Coastal Act regarding boat traffic in the lateral channel as
well as a proposal for the resolution of the outstanding stipulated penalties for failure to comply
with the Order. Unfortunately, these issues were not addressed in your most recent letters.
Therefore, please submit a written response to these concerns. Furthermore, please contact our
office as soon as possible to discuss the next steps in regards to an amendment to the Order or a
new enforcement action.
If you have any questions regarding enforcement matters, please contact me at 415-904-5290.
Sincerely,
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· ~~~ - · · "·~ ·· ..,~·:.

Nort.hem California Enforcement Program Supervisor
cc:

Zach Walton
Cicely Muldoon, Superintendent, Point Reyes National Seashore, NPS
Charles Lester, CCC, Executive Director ·
Alison Dettmer, CCC, Deputy Director, Energy, Ocean Resources, and Federal
Consistency Division
Lisa Haage, CCC, Chief of Enforcement
Alex Helperin, CCC, Senior Staff Counsel
Jo GillSberg, CCC, Enforcement Analyst
Cassidy Teufel, CCC, Coastal Program Analyst
·- - -- .... . .. .. ,

____
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RYANR, WATERMAN

October 24,2012

Dinct (8j8) 794~4//4
rrwaterman@slocl.eom

VIA ELEcrRONIC MAIL AND U.S. MAIL
(ncave@coastal.ca.gov)
Nancy Cave
Northern California Enforcement Program Supervisor
California Coastal Commission
45 Fremont Street, Suite 2000
San Francisco, CA 94105-2219

Rc:

Drakes Bay Oyster Company an d Consent Cease and Desist Order CCC-07-CD-1 l

Dear Ms. Cave:
This letter responds to your July 30, 2012, letter asserting that the Drakes Bay Oyster
Company may be in violation of California Coastal Commission Consent Cease and Desist
Order No. CCC-07-CD-11 ("Consent Order").
Drakes Bay Oyster Company is in full compliance with the Consent Order. Its actions
and positions are transparent. Perhaps no coastal activity in California is as carefully managed
and heavily scrutinized as the Drakes Bay Oyster Company.
This letter responds to the three compliance issues raised in the July 30 letter by
providing relevant evidence, analyzing and answering the CCC's allegations, and proposing a
path forward to resolve each issue.
There is no basis for CCC to consider, much less engage in, a new enforcement action
against Drakes Bay Oyster Company.
·

I.

DRAKES BAY OYSTER COMPANY COMPLIES WITH THE HARBOR SEAL
PROTOCOL FOR ACCESSING THE "LATERAL CHANNEL" OF DRAKES
ESTERO DURING HARBOR SEAL PUPPING SEASON

Two errors have misled the CCC into alleging that Drakes Bay Oyster Company
("DBOC") has been in violation of the protocol for accessing the "Lateral Channel" in Drakes
Estero during harbor seal pupping season.
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First, the CCC fails to understand how the "Lateral Channel" has been defined over
nearly twenty years of operational history under both the 1992 Record of Agreement Regarding
Drake's Estero Oyster Farming and Harbor Seal Protection ("1992 Multi-Agency Seal
Protocol"), and the 2008 Special Use Permit ("2008 SUP") between DBOC and the National
Park Service (''NPS"). As documented in this letter, operational practice makes clear that
DBOC's activities during the harbor seal pupping season have been long acknowledged and
accepted by the NPS, the National Marine Fisheries Service ("NMFS"), the California
Department of Fish and Game ("CDFG"), and California Department of Health Services (now
known as the California Department of Public Health, or "CDPH") (collectively, the "Resource
Agencies").
Second, although the CCC asserts that the terms and conditions found in the 2008 SUP
between DBOC and the NPS establish that DBOC is in violation of the harbor seal pupping
protocol, the 2008 SUP does not define the key terms or provide any metrics that are inconsistent
with operational practice under the 1992 Multi-Agency Seal Protocol. Accordingly, the 2008
SUP does not provide any basis for a finding that DBOC has failed to comply with the harbor
seal pupping season protocol.
A.

Operational Practice Defines the Westernmost Extent of the "Lateral
Channel" During the Harbor Seal Pupping Season

As the CCC understands, restrictions on oyster boat travel in Drakes Estero during harbor
seal pupping season have been in place since May 1992, when the operator at that time, the
Johnson Oyster Company ("JOC"), entered into the 1992 Multi-Agency Seal Protocol with the
Resource Agencies. Accordingly, by the time DBOC took over from JOC in 2005, over a
decade of operations under the 1992 Multi-Agency Seal Protocol had already occurred.
CDFG official Tom Moore, a biologist with responsibility for managing aquacul ture
operations in Drakes Estero and the agency official with the longest continuous involvement
with aquaculture operations in Drakes Estero, is the most knowledgeable person regarding the
protective actions taken to ensure harbor seals are not disturbed by aquaculture operations. He
was an original participant in developing the 1992 Multi-Agency Seal Protocol and was
responsible for implementing it over nearly two decades- first with JOC, and later with DBOC.
At the time of Mr. Moore's retirement in 2009, he was CDFG's Marine Region Aquaculture
Coordinator, and was responsible for managing all the state's marine aquaculture.
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Mr. Moore notes that when the J992 Multi-Agency Seal Protocol took effect, there was
"no exact beginning of the western edge of the 'lateral channel,' whose approximate location is
pictured in the Record of Agreement solely by tidal height of a minus tide less than -1.0 foot on
an outdated map." Attachment I, Moore letter to Cave, at 2 (October 3, 2012). Without either
GPS or GIS ability "to mark, using latitude and longitude, this undefined point in 1992 . . . JOC
employees landed at the western 'edge' of the lateral channel as best defined by tidal height and
visual reckoning at the time they were working." Id This operational practice persisted
throughout the remainder of JOC's operations, without complaint by NPS (or any other agency)
about harbor seal disturbances. ld
In fact, Mr. Moore always understood that the 1992 Multi-Agency Seal Protocol was
"meant to be an adaptive management tool with new input from operational experience revising
the protocols." Attachment l, Moore letter to Cave, at 3.
When DBOC began operations, Mr. Moore provided Mr. Lunny with the 1992 MultiAgency Seal Protocol and took him and DBOC employees to "the lateral channel area . . . to
indicate the permissible extent of access during the harbor seal pupping season." Attachment I,
Moore letter to Cave, at 2. According to Mr. Moore, "DBOC's use of this area is essentially in
the same manner (stocking, working and harvesting) as JOC's except with less use of the more
easterly portions of Bed 15 on Barries Bar. This had been normal operating procedure and
appeared to work, as evidenced by lack of complaints and no scientific fmding of adverse
impacts to harbor seals by DBOC operations." Id at 2 (emphasis added). In Mr. Moore' s
opinion, "DBOC has shown good faith and adherence to the protocols in both the (1992 MultiAgency Seal Protocols] and the 2008 Special Use Permit (SUP) ... ." !d. at2-3.
Throughout its operations, DBOC has respected both the 1992 Multi-Agency Seal
Protoco l and the 2008 SUP, and has not entered the "Lateral Channel" as defined by decades of
operational practice during the harbor seal pupping season. GIS records demonstrate the
consistency ofDBOC's operations in the western side of Drakes Estero and confirm that DBOC
boats are not accessing the "Lateral Channel" during harbor seal pupping season. Attachment 2,
DBOC GIS map of June 20 l 0 boat transit ("June 2010 Boat Map").
Notably, since 2005, the NPS has closely monitored DBOC's activities, especially during
the harbor seal pupping season. Despite this scrutiny, NPS has never alleged that DBOC is out
of compliance with the I 992 Multi-Agency Seal Protocol, or the 2008 SUP.
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More importantly, NMFS- the agency with jurisdiction under the Marine Mammal
Protection Act to protect harbor seals- has never alleged that DBOC is out of compliance with
the 1992 Multi-Agency Seal Protocol, and does not consider DBOC's long-standing boat transit
patterns to cause any impacts to harbor seals during the pupping seal closure.
It is unsurprising that the Resource Agencies have long allowed oyster boats to access

Beds 15, 17, and 20 during the March I to June 30 period. This is so because the Drakes Estero
harbor seal haul out areas are approximately 600 yards from the point where DBOC's boats stop,
a distance six times greater than the I00 yard buffer generally required by the 1992 MultiAgency Protocol, and the 2008 SUP.
Furthermore, Mr. Moore notes that since 1992, the aquaculture sites have become even
further removed from harbor seals us ing the "Lateral Channel" because "shallower water [in the
western end of the "Lateral Channel"] has caused [the seals] to abandon the haul-out sites nearer
to the aquaculture operations."1 Attachment I, Moore letter to Cave, at 2.

B.

The 2008 Special Usc Permit Does Not Contradict Operational Practice

The CCC's July 30 letter asserts that DBOC frequently has been in violation ofthe 2008
SUP's boat transit restrictions by accessing the "Lateral Channel" in Drakes Estero during the
March I to June 30 harbor seal pupping season. The CCC bases this claim on its interpretation
of Exhibit C of the 2008 SUP, which provides a "Drakes Estero Aquaculture and Harbor Seal
Protection Protocol."
The CCC's contention that DBOC is out of compliance with the 2008 SUP turns on how
the term "Lateral Channel" is defined in the 2008 SUP, and in practice.

As the CCC is likely aware, harbor seals choose haul-out sites proximate to deep water,
not shallow water. In a recent online journal, NMFS researchers noted that "(!)ower tides
often expose rocky reefs, sandy beaches and mudflats that are favorable haul-out sites for
seals because of isolation from land predators and quick access to deep water."
LONDON,J. M., J. M. VerHOEF, S. J. JEFFRIES, M. M. LANCE, and P. L.
BOVENG, "Haul-Out Behavior of Harbor Seals (Phoca vitulina) in Hood Canal,
Washington, PLoS One, 7(6):c38180 (June 18, 2012) (emphasis added), available at
http://www.plosone.org/article/info%3Adoi%2FI0.1371%2Fjoumal.none.0038J 80.
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At the time it was issued, the 2008 SUP did not disturb in any way the sixteen years of
operational practice under the 1992 Multi-Agency Seal Protocol already in place with respect to
where oyster boats travel on the western side of Drakes Estero during the harbor seal pupping
season. For example, it did not define the key terms "Lateral Channel," "Main Channel," or
"West Channel," used in Exhibit C (the "Drakes Estero Aquaculture and Harbor Seal Protection
Protocol"), despite the fact that an understanding of the geographic extent of these areas is
critical to compliance. See Attachment 3, 2008 SUP, Exhibit C. Nor did the map included in
Exhibit C to the 2008 SUP designate the geographic extent of the "Lateral Channel," "Main
Channel," or "West Channel"- in fact, those areas were not even labeled on the map.
The four comers of the 2008 SUP provide no metrics for determining the geographic
extent of the "Lateral Channel" in Drakes Estero, or for determining what constitutes a violation
oftbe "Lateral Channel" under the Exhibit C "Drakes Estero Aquaculture and Harbor Seal
Protection Protocol." Had the NPS and DBOC intended to change sixteen years of operational
practice, it was incumbent on the NPS to make that clear to DBOC in the 2008 SUP.
In fact, the record demonstrates no intent to change DBOC's operational practice on the
western side of Drakes Estero during harbor seal pupping season through the 2008 SUP.
Since 2008, NPS has never cited DBOC for failure to comply with the 2008 SUP or the
1992 Multi-Agency Seal Protocol, despite full and continuous knowledge of DBOC' s boat
transit patterns from at least three different sources.
First, in 2008 as part of the SUP process, DBOC submitted a Boat Transit Map to NPS
that demonstrated the year-round extent of its boat transit operations.2 Attachment 4, DBOC
2

The CCC received this map as part of the Consent Order process. The July 30 Jetter takes
the position that the Boat Transit Map "did not address the necessary seasonal closures,"
but that is not the case. ld at 2. In fact, the Boat Transit Map shows DBOC's operations
year-round, and never purported to do anything else. CCC's misunderstanding is a direct
result of its divorce from operational practice in Drakes Estero. The annual harbor seal
protection zones implemented with the Consent Order, and subsequently incorporated
into the 2008 SUP, effectively closed the "Lateral Channel" to DBOC boats year-round
because an harbor seal protection z.one covers the intersection of the Main Channel and
the "Lateral Channel," and much of the "Lateral Channel" itself. When DBOC agreed to
the annual harbor seal protection zones, it eftectively agreed to operate with respect to the
"Lateral Channel" as if it was harbor seal pupping season all year long.

Exhibit 25
CCC-13-CD-01 & CCC-1 3-R0 -01
{Drakes Bay Oyster Company)
72492842.3 0099880.008;6

Page 5 of 7_4_ _ _

Nancy Cave
October 24,2012
Page6
Boat Transi t Map (2007). Second, NPS's secret camera program took over 28 1,000 photos
during harbor seal pupping season from May 2007 through 2010, which documented DBOC's
boat operations near the harbor seal protection zones. Finally, as part of the NPS Environmental
Impact Statement ("EIS") preparation process, DBOC submitted GPS data detailing its boat
transit operations in June 2010. This data also demonstrated the extent ofDBOC boat tranSit,
and was replicated into Figure ES-2 in the Draft EIS. See NPS Draft E!S, Fig. ES-2, Existing
Conditions (Offshore Operations); Attachment 2, June 2010 Boat Map.
In response to this full and continuous knowledge of DBOC's boat transit patterns the
NPS did .. . nothing. Why? Two decades of boat transit patterns under the 1992 Multi-Agency
Seal Protocol, combined with the 2008 SUP's failure to effect any change to that operational
practice, explains perfectly why NPS reacted as it did-DBOC has been and continues to be in
full compliance with the harbor seal protocols.
The July 30 letter cites to a January 23, 2012, letter from NPS to DBOC, which states in
relevant part that NPS interprets the term "Lateral Channel" in the 2008 SUP as "the entire
channel between the Main Channel and West Channel." Attachment 5, Muldoon letter to DBOC
at I (January 23, 2012). This letter is unhelpful, in that it uses undefined terms in an attempt to
define an undefined term, and never relates to a map. Furthermore, it does nothing to explain
how long-standing operational practice was changed by the 2008 SUP, if at all.
C.

The Resource Agencies Could Easily Resolve Any Controversy With Readily
Available Technology

Mr. Moore, the CDFG biologist responsible for managing aquaculture operations in
Drakes Estero from 1988 until 2009 and a participant in the 1992 Multi-Agency Seal Protocol,
explains that the westernmost extent of the "Lateral Channel" has always been undefined.
Attachment I, Moore Jetter at 2 ("In reality, there is no exact beginni ng of the western edge of
the 'lateral channel,' whose approximate location is pictured in the Record of Agreement solely
by tidal height of a minus tide less than -1.0 foot on an outdated map.").
In fact, Drakes Estero is a dynamic tidal environment where physical features like sand
bar location, tidal height, current, wind speed, visibility, and water conditions are constantly in
flux. Mr. Moore explains that some of the navigational difficulties associated with determining
the location of the westernmost extent of the "Lateral Channel" boundary in Drakes Estero
include tidal levels obscuring mudflat areas and algal bloom conditions. !d. at 2-3. Mr. Moore
notes, "I am frankly quite amazed that the ' lateral channel' remains undefined and that no buoy
or channel marker has been placed to provide a reference point" !d. at 3.
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Today, technology exists to enable DBOC to navigate its oyster boats with precision by
using GPS navigational tools. In fact, DBOC uses GPS navigational tools routinely in its
operations in Drakes Estero. Furthermore, physical markers designate the geographic extent of
the annual harbor seal protection zones. The Resource Agencies- particu larly NPS-could
easily resolve any controversy with readily available technology.

D.

DBOC Is In Compliance With the 2008 SUP and the Consent Order

The July 30 letter contends that DBOC has been in violation of the 2008 SUP's March 1
to June 30 harbor seal pupping protocol since approx imately April 22, 2008, when the 2008 SUP
came into effect, through March 5, 2012, when DBOC voluntarily agreed to suspend boat transit
in the disputed area until this issue could be resolved. !d. at 2.
The CCC has no basis to contend that DBOC has been in violation of the 2008 SUP
during the 2008, 2009,2010,2011 , or 2012 harbor seal pupping seasons because the 2008 SUP
does not disturb in any way operational practice for boat transit on the western side of Drakes
Estero during the harbor seal pupping season. Furthermore, taken in context with the record,
DBOC's interpretation of the harbor seal pupping season closure protocol is confirmed by Mr.
Moore, the person most knowledgeable, as well as by NPS's failure to cite DBOC for noncompliance at any point.
More to the point, Mr. Moore's explanation that the 1992 Multi-Agency Seal Protocol
was "meant to be an adaptive management tool with new input from operational experience
revising the protocols," demonstrates why CCC's attempt to interpret the Protocol in absence of
operational practice was doomed to fail from the outset. Attachment!, Moore letter at 3. It also
indicates why it was imperative that NPS clearly define key terms in the 2008 SUP if it intended
to change long-standing operational practice under the 1992 Multi-Agency Seal ProtocoL

E.

The California Coastal Commission Lacks Jurisdiction to Duplicate or
Exceed the California Department ofFish and Game's Long-Standing
Program for Protecting Harbor Seals In Drakes Estero

Section 304ll(a) of the Coastal Act recognizes that the Fish and Game Commission and
CDFG are "the principal state agencies responsible for the establishment and control of wildlife
and fishery management programs", and prohibits the CCC from establishing or imposing "any
controls with respect thereto that duplicate or exceed regulatory controls established by [CDFG
or the Fish and Gmne Commission] pursuant to specific statutory requirements or authorization."
Cal. Pub. Res. Code § 30411(a).
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The July 30 letter continues to assert that the CCC- despite the CDFG's long-standing
establishment and implementation of a program to prevent aquaculture operations in Drakes
Estero from impacting harbor seals-has jurisdiction to duplicate and exceed the controls in the
CDFG program. There are three key problems with this position.
First, the July 30 letter asserts that Section 304ll(a) does not apply because "aquaculture
operations are not wildlife or fisheries management programs" within the meaning of Section
30411 (a). !d. at4. This frames the issue exactly in reverse- it is not DBOC's aquaculture
operations that are the focus when applying Section 3041 l (a), but rather, CDFG's actions as the
principle state agency responsible for wildlife management programs. Here, the relevant CDFG
action is the 1992 Multi-Agency Seal Protocol and over twenty years of CDFG implementation
of the same, which was designed to "minimize the disturbance to harbor seals resulting from []
oystering operations." Attachment 6, 1992 Multi-Agency Seal Protocol.
The CCC cannot escape Section 3041 !(a)'s exclusionary effect because the !992 MultiAgency Seal Protocol is a wildlife management program, and CDFG acted within its statutory
authority when it entered into the Protocol.

It is axiomatic that CDFG's wildlife management programs include those programs that
are designed to control human activities to protect wildlife. This is so because CDFG's mission
is extremely broad. See Fish & Game Code§ 1802 (giving CDFG jurisdiction over the
"conservation, protection, and management of fish, wildlife, native plants, and habitat" and
designating CDFG as the "trustee for fish and wildlife resources"). When it entered into the
1992 Multi-Agency Seal Protocol, CDFG was clearly acting within its capacity as the State
trustee to protect wildlife in Drakes Estero.
Furthermore, the Fish and Game Code includes explicit statutory provisions directing the
CDFG and the Fish and Game Commission to regulate aquaculture for the benefit of wild lite.
See Cal. Fish & Game Code §§ 15005(a) ("[w]hcn necessary for the protection of native wildlife,
the (Fish and Game Commission] may regulate the transportation, purchase, possession, and sale
of specific aquaculture products .... "); l5101(b) (authorizing CDFG to establish procedures to
"ensure the (aquaculture] operation will not be detrimental to native wildlife ...."); 15102
(authorizing CDFG to "prohibit an aquaculture operation or the culturing of any species at any
location where it is determined it would be detrimental to adjacent native wildlife"); 15500155 16 (scheme for regulating aquaculture to prevent diseases and parasites).
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By entering into the 1992 Multi-Agency Seal Protocol and implementing the same for
more than twenty years to protect harbor seals in Drakes Estero, the CDFG established controls
that fall squarely within the scope of Section 304JJ(a) because the CDFG was acting: (I) within
its role as the trustee for wildlife, and (2) pursuant to explicit statutory authority in the Fish and
Game Code. The CCC has no discretion to exceed or duplicate those controls. Notably, the fact
that the CCC was not included in the 1992 Multi-Agency Seal Protocol serves as a pointed
demonstration of CCC's lack ofjurisdiction in this regard.
Second, the July 30 letter's assertion that Section 30411 (a) does not apply because the
Consent Order "is not directly regulating or managing the seals in any way, but rather is
regulating DBOC's aquaculture operations," makes little sense. Jd at 4. Neither the CCC nor
the CDFG have any authority to manage or regulate harbor seals-only the NMFS has that
authority under the Marine Mammal Protection Act.
Third, the July 30 letter' s claim without citation to authority to regulate DB OC's
operations fails to read Section 3041 1 as a whole by ignoring the one portion of Section 30411
that does refer to the CCC's role with respect to aquaculture. When it comes to aquaculture,
Section 30411(c) further isolates the CCC's authority to coastal planning responsibilities.
Section 3041 1(c) explains that aquaculture is a " coastal-dependent use which should be
encouraged" and that the "[CCC], and where appropriate, local governments shall, consistent
with the coastal planning requirements ofthis division, provide for as many coastal sites
identified by the Department of Fish and Game for any uses that are consistent with the policies
of Chapter 3 (commencing with Section 30200) of this division." Id. (emphasis added). This
planning authority cannot be read as a blanket grant of authority over aquaculture operations.
In fact, the July 30 letter's assertion ofjurisdiction over DBOC's aquaculture operations
flies in the face ofCDFG's long-standing control over aquaculture operations in Drakes Estero.
CDPG has consistently regulated aquaculture in Drakes Estero since well before the enactment
of the California Coastal Act and the creation of Point Reyes National Seashore. The CDFG has
continually expressed its intent to continue to regulate aquaculture into the future. Not only did
the CDFG issue new state water bottom leases that run to 2029, but also the CDFG recently
wrote that " [c]orrespondence between [CDFG and NPS) shortly after the conveyance [of bottom
lands in Drakes Estero to the U.S. in ! 965) strongly suggests that [CDFG and NPS] then
believed that the State's reservation of fishing rights included the right to lease bottom lands at
Drakes Estero indefinitely for shellfish cultivation." Attachment 7, CDFG Director Bonham to
Superintendant Muldoon at 1 (October 10, 201 2). The Jetter further urged continued cooperati on
between NPS and CDFG to continue to manage the resource into the future . Jd.
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The July 30 letter attempts to bootstrap j urisdiction by turning the analysis under Section
3041 1(a) on its head. The CDFO's twenty year history of protecting harbor seals in Drakes
Estero pursuant to the 1992 Multi-Agency Seal Protocol, along with its express statutory
authority to do so, excludes any attempt by the CCC to duplicate or exceed those controls.
F.

No Pa th Forward for the CCC nt T his T im e

DBOC recognizes the difficulties the CCC has encountered when attempting to analyze
the 2008 SUP and the 1992 Multi-Agency Seal Protocol due to the fact that the CCC is not a
party to either agreement, never consulted with CDFO, NMFS, or CDPH, and as a third party
observer, failed to gain the benefit of operational practice surrounding either agreement.
In the course of the communications with the NPS, however, it has become clear that the
NPS docs not consider the 1992 Multi-Agency Seal Protocol to be in effect, and that tho 2008
SUP lacks clarity with respect to petmitted boat transit dudng the harbor seal pupping season.
That has been a surprise to the other parties to the 1992 Multi-Agency Seal Protocol,
including NMPS, CDFG, and CDPH. NPS's failure to coordinate with these other agencies has
also caused inadvertent conflict. For example, as noted in the July 30 letter, NPS and CDPH are
currently attempting to resolve a NPS-created conflict over DBOC's monthly access to water
sampling stations to take public health water samples in the "Lateral Channel" during the harbor
seal pupping season. This is so because NPS unilaterally prohibited DBOC access to CDPH
sampling stations that DBOC is required to monitor year-round to protect public health.
Ultimately, the geographic extent of the harbor seal pupping closure in Drakes Estero is
an issue for the Resource Agencies- NPS, NMFS, CDFG, and CD PH-to resolve together with
DBOC. While DBOC stands ready to participate with the agencies on the issue, it sees no
formal role for CCC in those discussions beyond that of an interested observer.
II.

DBOC REQUESTS THAT THE CCC SHARE THE AQUACULTURE DEBRIS
FROM DRAKES ESTERO IN IT S POSSESSION WITH DBOC

The July 30 letter asserts that DBOC's 2008 Debris Removal Plan "has proven to be
insufficient, and that both new and old debris from the aquaculture operations need to be
addressed", and suggests possible violations of Sections 3.2 .2 and 3.2.3 of the Consent Order.
!d. at 3 (emphasis added). Respectfully, DBOC cannot respond until the CCC shares what
marine debris it has obtained, and where and when the debris was found. It is especiall y
important for the CCC to share the marine debris it has recovered in order for DBOC to
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determine whether any "new" debris (i.e., originating from DBOC's current aquaculture
operations) has been found.
DBOC cannot agree with the July 30 letter's assertion that the "distinction [DBOC has]
made between new and legacy debris is irrelevant . ..." ld at 3 (emphasis added). This is so
because DBOC operates under a self-imposed "zero loss" policy with respect to the aquaculture
materials DBOC uses in Drakes Estero. DBOC takes this commitment seriously, and has
designed its operations to prevent loss of aquaculture material into the marine environment. If
CCC has evidence (in the form of"new" aquaculture debris) that DBOC is not succeeding in
achieving its goal, DBOC can only evaluate and correct its operational practices to prevent future
loss if CCC shares the marine debris it bas recovered with DBOC.
As extensively documented in DBOC's February 27, 20 12, letter to the CCC, DBOC
does not dispute that JOe's operations permitted the loss of a substantial amount of aquaculture
materials into the ma,rine environment. For example, it is not uncommon after a storm event for
DBOC employees to find aquaculture materials that were last used in the I 990s-nearly twenty
years ago-on the shores of Drakes Estero. See also Attachment I, Moore letter at I (describing
JOC operational losses of aquaculture materials and process by which such materials are
deposited on the shores of Drakes Estero years after they were lost).
Setting aside for the moment CCC's assertion that all historic aquaculture debris is
DBOC's legal obligation, DBOC's revised Debris Removal Plan (currently under CCC review)
evidences DBOC's commitment to clean up marine debris- regardless of origin- in Drakes
Estero. DBOC has ~;pent hundreds of thousands of dollars to remove historic aquaculture
operations and to clean up debris put into the marine environment by others. In fact, much of the
marine debris that DBOC collects on a regular basis does not come from historic aquaculture
activities, but rather, has been deposited into the marine environment through other processes.
To move this issue forward, DBOC looks forward to working with the CCC to make sure
that DBOC's extensive marine debris recovery activities provide the information necessary for
CCC to appreciate the time and attention DBOC invests on a regular basis to keeping the Estero
clean. In particular, Kevin and Nancy LuMy will be in touch to arrange a mutually convenient
time to meet to evaluate the debris in the CCC's possession.
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III.

DBOC HAS NOT PERFORMED ANY "AFTER THE FACT" DEVELOPMENT
THAT HAS NOT BEEN LONG ACKNOWLEDGED BY THE CCC

The July 30 letter asserts that a May 7, 2012, DBOC Jetter to Superintendent Muldoon
admits that DBOC has performed unpermitted development activities after the 2007 Consent
Order came into being. !d. at 5. It also implies that the May 7 Jetter contained new information
that the CCC has never received before. !d.
DBOC regrets that its May 7 letter inadvertently caused some concern for CCC permit
staff. DBOC's May 7 Jetter responded to Superintendent Muldoon's request for more
information about DBOC's ongoing activities, and also informed her that DBOC has agreed to
limit its Coastal Development Permit ("CDP") application with the CCC to its existing activities.
Attachment&, DBOC letter to Muldoon at 1 (May 7, 2012).
DBOC regrets that it failed to make clear in its May 7 Jetter that the CCC has long had
knowledge of the activities described in Items 39 - 47, which the CCC describes as "after the
fact" development. Items 39 - 45 in the May 7 letter recount activities completed at the direction
ofthc NPS, the County of Marin, andlor the CCC in the period immediately after DBOC took
over the oyster farm. These activities preceded the Consent Order, and were actually what
spurred the process that the CCC and DBOC have been engaged in since 2006, which resulted in
the Consent Order and DBOC's long-pending CDP application. Item 47- installation of several
new picnic tables- also preceded the Consent Order.
Only one activity described in the May 7 letter occurred after the Consent Order, and the
CCC has long had knowledge of the event. With respect to Item 46, on March 5, 2008, DBOC
experienced an electrical emergency involving an underground conduit. In the process of
attempting to perform an emergency replacement of the conduit, DBOC dug a 12" x 18" x 80'
trench. As stated in the May 7 letter, DBOC did not believe that the emergency repair
constituted "new development" under the Coastal Act. CCC enforcement staff immediately
informed DBOC that it could not perform the work without a permit. DBOC stopped the work
before it was completed and backfJ.!led the trench as directed by the CCC. DBOC complied fully
with CCC enforcement at the time, and paid the one-day violation fee assessed under the
Consent Order.
To be clear: DBOC's May 7 letter did not propose any new activities, or describe any
past activities of which the CCC bas not long been aware. DBOC is in compliance with the
Consent Order. Nothing in the May 7 letter changes that fact.
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The July 30 letter notes that CCC permit staff will be responding with a separate letter,
however, DBOC believes that this response should resolve the issue.

IV.

NO NEW ENFORCEMENT ACTION IS WARRANTED

The July 30 letter raises the specter of additional enforcement action by the CCC for
alleged violations of the Consent Order. As demonstrated in this response, no such action is
warranted because DBOC is not in violation of the Consent Order.
Furthermore, the July 30 Jetter closes by asking for "a proposal for the resolution of the
outstanding stipulated penalties .... " Jd at 6. DBOC submitted its detailed explanation of the
issues surrounding its inadvertent placement of clams by Jetter on December 21, 2009, and
DBOC's counsel, Zachary Walton, submitted further response by letter on January 19,2010.
DBOC continues to await the CCC's response to those letters.
Please do not hesitate to contact me if you have any questions about the foregoing.
Kevin and Nancy Lunny will be in touch soon to arrange a mutually convenient opportunity for
them to view the Drakes Estero marine debris in your possession.

aterman
Attachments
ce:

Kevin and Nancy Lunny, Drakes Bay Oyster Company
Zachary Walton, SSL Law Firm
Charles Lester, CCC, Executive Director
Alison Dettmer, CCC, Deputy Director, Energy, Ocean Resources, and Federal
Consistency Division
Lisa Haage, CCC, Chief of Enforcement
Alex Helperin, CCC, Senior Staff Counsel
Jo Ginsberg, CCC, Enforcement Analyst
Cassidy Teul\~1. CCC, Coastal Program Analyst
Senator Diane Feinstein
Cicely Muldoon, Superintendent, Point Reyes National Seashore
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Kirsten Ramey, CDFG, Marine Aquaculture Coordinator
Diane Windham, NOAA NMFS, Southwest Region Aquaculture Coordinator
Gregg Langlois, CDPH, Senior Environmental Scientist
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Nancy Cave
Northem California Enforcement Program Supervisor
California Coastal Commiss ion
4 5 Fremont Street, Suite 2000
San Francisco, CA 94105-22 19
Re:

October 3, 20 12

Drakes Bay Oyster Company and Consent Cease and Desist O rder CCC-07 -CD- l l

Dear Ms. Cave:
l would like to take this opportunity to provide some historical background on both marine debris in
Drakes Estero and that pertaining to the 1992 Interagency Meeting that led to the developme nt of
protoco ls contained in the Record of Agreement regarding the timing a nd use of various areas in Drakes
Estero with regard to oyster operations as pract iced by the Johnson Oyster Company (JOC) and Drakes
Bay Oyster Compa ny (DBOC).
From 1988 until 2009, I was the Department of F ish a nd Game (CDFG) biologist managing aq uaculture
operations in Drakes Estero and the Agency person with the longest continuous involveme nt with
aquaculture operations in Drakes Estero. At the time of my retirement, I was the CDFG Marine Region
Aquacu lture Coord inator managing all the state's marine aquaculture.
Marine Debris in Drakes Estero
By 1991 , C DFG had received numerous letters about marine debris in Drakes Estero from concerned
citizens forwarded to CDFG by then PRNS Superintendent John Sansing. I was actively working with
JOC on containment, c lean-up and removal of oyster cu ltivation materials. Many years of oyster culture
by JOC using methods that utilized long-lasting plastics and polyvinyl prod ucts (PVC pipe a nd coffee can
lids) had created a persistent problem (legacy debris). Neither of these products floats, so escaped
materia ls sink to the bottom and get moved by currents or get bur ied. Waves from storms, winds, and
strong tidal currents all work to unearth buried materia ls and wash them ashore where they are continually
found even today.
JOC regularly conducted clean-up of debris on the shores of Drakes Estero and took steps to contain and
minimize loss of oyster c ulture growing structure materia ls. Additionally, they were also looking for new
ways to grow and harvest the ir oysters that wou ld not release these products into the environment.
DBOC has moved to new culture methods and containment at harvest and regularly picks-up marine
debris from beaches in the Estero, when they are not prohibited by seasonal and other closures. Materials
used for culture are not cheap, so there is also a financia l incentive to contain and re-use these materia ls.
Documented collection efforts and a categorization of collected materials would provide evidence of
compliance with mandated clean-up efforts. It would also provide a baseline to look at the decline of
legacy materials over time. Also, it may surprisingly show, as JOC found, that there is a fa ir amount of
p last ics, foam from buoys, etc. that enters Drakes Estero from the ocean and a lso from PRNS visitors.

I
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Harbor Seal Pupping Season Closure
In late 1991, allegations of take under terms of the Marine Mammal Protection Act (MMPA) of harbor
sea ls by JOC and their oyster operations led to the involvement of NOAA National Marine Fisheries
Service (NMFS). Two meeti ngs were held, one inter-agency meeting with NMFS, NPS, CDFG and
CDHS (now California Department of Public Health) on December 9, 1991, and a follow-up meeting
with the Agency personnel and JOC on January 15, 1992. NMFS Enforcement did not pursue action
under the MMPA and felt that JOC's normal operations did not constirute a take. NMFS Enforcement
did direct the parties (NPS, CDFG and JOC) to work together to develop a mutual plan for minimizing
the disturbance to harbor seals from aquaculture operations by JOC in Drakes Estero.
This Record of Agreement (see attached) resulted in the closure of the " lateral channel" during harbor
seal pupping season (March 15- June I). The " lateral channel" was generally delincd as the channel
running between the main channel and the western channel and illustrated as such on a map included in
correspondence from NPS to CDFG on Apri l 28, 1992. This map shows the maximum mudflat area
exposed on very low tides (less than -1 .0 ft.} in Drakes Estero. However, the vast majority of the time
these areas are under water and not visible on the surface.
Since the Record of Agreement was finalized, JOC oyster farm employees have accessed the oyster beds
adjacent to the lateral channel from the western channel during closures and year around. In reality, there
is no exact beginning of the westem edge of the "lateral channel," whose approximate location is picrured
in the Record of Agreement solely by tidal height of a minus tide less than -1.0 foot on an outdated map.
There was not the GPS or GIS capability avai lable to mark, using latitude and longitude, this undefined
point in 1992. Accordingly, JOC employees landed at the western "edge" of the lateral channel as best
defmed by tidal height and visual reckoning at the time they were working.
This worked for 15 years since complaints from NPS about harbor seal disturbance ceased. As a party to
the Record of Agreement, CDFG tried to ensure that JOC operated within the agreed upon protocols.
When DBOC took over the lease from JOC, I provided Mr. Lunny with a copy of the Record of
Agreement and made onsite visits to the lateral channel area with Mr. Lunny and DBOC employees to
indicate the permissible extent of acces.~ during the harbor seal pupping season. DBOC' s use of this area
is essentially in the same manner (stocking, working and harvesting) as JOC's except with less use of the
more easterly portions of Bed 15 on Barries Bar. This had been normal operating procedure and appeared
to work, as evidenced by lack of complaints and no scientific finding of adverse impacts to harbor seals
by DBOC operations. If there had been complaints or evidence of adverse impacts, CDFG would have,
with input from parties to the Record of Agreement, de!ined the exact location and placed a buoy or
channel marker to define the westernmost permissible extent of access to the "lateral channel" area.
The shallowing of the western end of the lateral channel since 1992 has provided add itional protection to
harbor seals using the lateral channel since the shallower water has caused them to abandon the haul-out
sites nearer to the aquaculture operations. The Marine Mammal Commission found no scientific evidence
or basis to suggest the current usage of the western edge of the lateral channel, as practiced by DBOC and
formerly JOC, to work Barries Bar is causing any adverse impacts to the harbor seals. Additionally,
DBOC has shown good faith and adherence to the protocols in both the Record of Agreement and the

2

Exhibit 25
CCC-13-CD-01 & CCC-13-R0-01
(Dra ke s Bay Oyster Company)
Page 17 of 74

2008 Special Use Penn it (SUP), and did not violate the terms of either with regard to not using the main
channel during closure as shown in the 250,000 photographs taken by NPS over three years.
The Record of Agreement was meant to be an adapt ivc management tool with new input from operational
experience revising the protocols. The technology now ex ists (aerial photography, Google Earth) and has
been used to view accustomed usage patterns of DBOC's oyster workers in the lateral channel area and
place them within the currently undefined "lateral channel" boundary. It is very easy to determine the
position of an object from an altitude of several thousand feet but much more difficult in a large
embayment from a boat at high tide with an algal bloom limiting water visibility. The reason there are
channel markers and buoys in the marine environment is because it is very difficult to define your
position on open water. It is also the reason that the CDPH has buoys for their water quality sampling
stations so the samples are taken from the same place over time.

I am frankly qu ite amazed that the "lateral channel" rema ins undefined and that no buoy or channel
marker has been p laced to provide a reference point. I cannot imagine that in a terrestrial setting that a
sign or fence would not have been posted to define the closure point or area.
DBOC has not violated the " lateral channel" boundary since they have been going about their accustomed
normal operating procedures as per the Record of Agreement and in the same manner as JOC did in the
past.

Proposing a Solution
A sensible solution would be to convene all the parties (CDFG, NPS, NMFS, DBOC) to the original
Record of Agreement, and addressing this apparent need to defme the exact boundaries for the "lateral
channel." An additional item at this meeting might be for the NPS to provide the exact coordinates for
the comers of the harbor seal protection polygons.
It seems that there is currently an adversarial component to the agency interactions that is not in the spirit
of fostering working relationships that produce products such as the Record of Agreement. While I
worked for CDFG, I tried to keep aquaculturists operating within the laws and regulations pertaining to
aquaculture and their lease provisions. I also provided help in compliance if! had the resources or tools
to assist them . If my experience and long history with aquaculture can be of any assistance, please feel
free to contact me.
Thank You.
Sincerely,

Thomas Moore
Retired CDFG Marine Aquaculture Coordinator
1136 Duer Rd.
Sebastopol, CA 954 72
707-480-4939
tmoore2003@sbcglobal.nct
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,

May 15, 1992

Record of Agr eement
Regardi ng
Drake's Estero Oyster Farming
and
Harbor Seal Protection

As a result of a meeting held January 15, 1992, between the
National Park s e rvice (NPS), Notional Marine Fisheries service
(NMPS, the cal i f or nia Depa rtment of Fish a nd Game (DFG) and
Johnson 's oyster Company (JOC), a s e ries of ope rating procedures
was agreed upon to minimize the disturbance to harbor seals
resulting from JOC oystering operations. The following items
werg mutually agr eed to by all parties:
Dur ing t he pupping s eason, March 15 thr ough June 30 , the
main channel (Figure 1 ) of Drake ' s Estero will be closed t o
boat traffic .
The "lateral channel" between beds 12 and IJ and bed 11
(figure 1 ) are closed to boat traffic from March 15 through
J une 1.
Oyster seeding operat ions in beds fl, i2, and f3, located
between Creamery Bay and Barries Bay, be deterred until June
1 , if possible. Earl ier comme ncement dates, if a ny, ahould
be coordinated betwee n JOC and NPS.
The "lateral channel" should be used as little as possible
between June l and June 30. oyster beds 12 and f3 should be
approached f rom the north at low speed, and the beds
t hemselves planted !rom north to south s o that disturbance
near the "l at.c ral cha nnc l 11 wil l occur to¥~ ard the e nd ot the
puppinq seas on.
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Drakes Estero and Estero Limantour
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UNITED STATES DEPARTMENT OF THE INTEIUOR
National Park Service
Special Use Per mit
Name of Use: Aquaculture

Date Permit Reviewed
Reviewed
··..., ... ...
Reviewed
,.;
·~
Expires

.....

.. ..... .

2008
20
20
November 30, 2012

Pennil # MISC-853Q.6QQQ-8002

Long Term X
ShonTerm

Type

Pul: COO.

No. I

Point Reyes National Seasho.re .
Drakes Bay Oyster Company
17171 Sir Francis Dral<e Blvd.
lnvemcss, CA 94937
(415) 669-1149

..
'•

,',\

;......~··::
~.,

is hereby authorized for a period ("Tenn")
30, 2012 ("Expiration Date~) to use the fOllowing
the lands and improvements at
l.l acres of lan{imd improvements Mi:ig)jl8~:il
Estero Oysters - SUP & ROP");
("Drake's Estero Aquaculture &
Area" on the map attached hereto as
as the "Sewage Area" on tile map
Collectively, the areas so designated shall
not include lhe area designated as tbe.ROP
For the purpose(s) of:
..._,··';··.·; ··
Use of the area designated·as the SU'!')~re:!'(;illl!tl

shellfish, the interpretati<;m~f s~;'!~;~~~:~~;J~~
incidental ther~to. Use the w
A for the
purpose of shellfish cultivalj~n.
go)•tt<:I.J!_S·tllt~t!.1~
hereto as Exhibit
D fur the purpose of supplYing Water for the
well, pump, and
pipelines. Use of the area designated as the "Sewage Area" on the map
E for the purpose
of use and maintenance of existing·sewage pipeline jllld sewage leacb.fi.eld to service the Drakes Bay Oyster
Company facilities. Collectively, tile uses set forth in this paragraph shall be referred to as the ~Permitted Uses."

of

'(;~\.,\ ·~; 1 . ~ . ": ·~
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·:~:~··, ,
Authorizing legislation or other authority (RE .::.oQ-53): 16 U.S.C. 1,. Ia-1, 3 & 459c; the Reservation of Use and Occupancy.
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··:\•.

NBPA & NHPA Compliance:
PERFORMANCE BOND:
LIABILITY INSURANCE:
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Not.R~~ .
- "...

Ani£lf~i

Am~unt: As set fonb in Article 15 of this Permit.

:: ':'

ISSUANCE of this Permit is subject to the terms, covenants, obligations, and·reservations, expressed or implied herein and to tile
payment to the U.S. Dept. of the Interior, National Pari<Service ofthe 1s~'Jli"of $2,800.00 per year, plus an amount to be detennined
by appraisal for the use of theSe
d the Well Area including water use.
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CONDITIONS OF THIS PERMIT

1) DEFINITIONS

As used In this Permit, the following terms shall have the following meanings:
a) "Agency" means any agency, department, commission, board, bureau, office or other governmental authority
having jurisdiction.
...... , ... ·:··
·
,.1""·.:1r

_.,\

•

:·

b} "Applicable Laws" Includes, witboutJi~li!l!lon all present and future staiut~s. ;l!.gulations. requirements,
Environmental Requirements::Ow<felines, judgments, or orders of any Agen~,;'Or j udicial body, whether now
existing or hereafter established, 'relating to or affecting the Premises or th~\lse or occupancy of the Premises .
.; .•. ···::
... J
! ·.~.:·"·,
~~: < .
c) "Commencement Date~ is ~ d.efin~;Q!l')he. Cover Page of this Permit.
·· ·
F

=1 ;;

d) "Cyclic Maintenance• means (i) the pe'fformance by Permittee of all repairs, maintenance, or replacement-in-kind
necessary to maintain the Premises and.tl)e existil)g improvements thereon in :good order. condilion. and repair,
(II) housekeeping aQd routine and periodiC work sc<heduled to· mitigate wear ahd .deterioration without materially
atterlng the appB?rance of th7 Pr~!J)i~,e.!;·<~ll !he,f_(!Pair or replac!!ffi~nt-ip-~inf! p.f broken or worn:out el~ments,
parts. or surfaces -so as to maJ~ta!~·!~e·~~l~tlng.~ppearance of the· Prem~ses;fi~? (iv) schedule.<' rnspectJons of all
bulldrng systems ·.on the Prem1ses.,,, ·:. :.-.r:·,)~;-:•: 1·. 1,;"' •.•
"'·
::~J;~.-~·.~-~~~f ;~{\~ir;~~;:·?·;~.~ :.:s,~i
~ ·· :· : I (-- ~·:.
:·2-::l:
e) "Default" means P,ermittee's fallu.~_.;!tq)~e~_p.tanfltP.!lrform any of tl)eProvislolis';o(;!Hls Permit. ,JW.'
·
':l~:;;~r~!-.;w~~·-·r;",~·\' .
,~~
f) "Environmental
all standards"_or requirements
to the protection
of human health or the environment.sucli''as: I' : ·t)l!'~
.-' ·
"-,, ·
~,.

..

.

..

R~quirements" ril~~~~;:w)r~~~WJ:~~~tlon,

rela~nt~

::···.;:'-' .··:-: L.~ ·, .: ...:. ·~·. .: ··:. . . .

a.

7.'.:., ·· . ... ~.

••!,

standards or requirements pertaining 1?:ili~:reporting, permitting, f11a'nagement, ,moni)ori~g. investigation or
remediation of emissions. ,discharges, ·releases, or threatened emissions, releases or discharges of
Hazardous Materials into lhe·air,..surface water. groundwa1er, or land;
-~

~"3

b. standards or req~ir~nts r~.la~,".9.Jo ~e.. manufacture.~~~U9,.~~nt, stor:'ge, disposal, or transport of
Hazardous Matenats. and :-..
"'' .,.
-£~": ;,~~~
·.~
-..>·.. ~::.•·:. ~";"i\.i -~~~f=i..fJ.ft{~ .:::.-..... -::-~,~-- ...
c. standards or requirement~ pertaining to the heatth and safetY of emPloyees o,r the public.

:r

g) ' Expiration Date" is as

define~'on the Cover Page cit this Permit. ·
••

,,,,-·· \.
' l ,,

~-

h) "Hazardous Materials" means, without limitation. any material or substance;-.whether solid, liquid, or gaseous in

nature.

. ,.
L ,'

·
!, •, :

'

a. the presence of which requires reportll)g, permitting, ma~agemeni.''monltoring, investigation or remediation
under any Environmental Requirement;•
· ..·. ' -_;'•~:
_:."( '
.._....,

.... .

~ : ! ,. ' • •

b. that is or becomes defined as a "hazardous waste," "extremely hazardous waste,• "restricted hazardous
waste; "hazardous substance," "pollutant,"•'dtscharge';·~"waste." "contaminant," or "toXic contaminant" under
any Environmental Requirement. or any above1lround or undergroui\d storage containers for the foregoing;
c. that is toxic, explosive, corrosive, flammable, infectious, radioactive, reactive, carcinogenic, mutagenic, or
otherwise hazardous to human health or the environment and is or becomes regulated under any
Environmental Requirement;
d. that contains gasoline, diesel fuel or other petroleum hydrocarbons or derivatives or volatile organic
compounds, or is an above-ground or underground storage container for saro,..
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e. that contains polychlorinated biphenyls (PCBs), asbestos, asbestos-containing materials or urea
formaldehyde foam insulation; or
f.

i)

that contains radon gas.

"Hazardous Materials Occurrence• means any use, generation, treatment, keeping, storage, transport, release,
disposal, migration, or discharge of any Hazardous Materials from, on, under or into the Premises or Point Reyes
National Seashore ('Point Reyes") that causes any envirOnll)ental contamination.
,..·-~.1.-,... ,,• .-.J'.:'f;:._.,••

j)

"Improvements or Alterations"
Maintenance.

T '

" ·'ft

-~

•,

'

means· ~!{y,chnstnlBtloh' thai do~~ not faii:Y.,'Ith,i,p the definition of Cyclic
I

''

k) "NPS" means the management officials in charge of the administration and operation of Point Reyes, including
the Superintendent or tiisL!Jer de!liarlee•fs).

. ' . .t.:.

I)

"Park" means, Y:,lthout limitation,
and structures within the legislative boundar.l~s..of. the Point
Reyes National Seashore, all natural a~j~:~;~~[;,r~~~~~~s. within such boundaries. and any <l.ttii'r property within
~ ~ven~th~ _cont~xt, this term also ing):j?pes the visiting
such boundari!ls belonging to Point :e
public and/or Point Reyes employees.
.
..
:~·
l\;.'

. ,.

m) "Permit" means this instrument wl11ch
herein.

certain termination and revocation provisib'ns as provided for
. ·- !t
~- .~

~ ~. ~~

n) •permitted Uses• is as defined on'the
o) "Personal Property" means all furriitLue
that neither are attached to nor form a
units, and/or temporary structures
p) "Point Reyes" means. Point Reyes National S_egst~ore.
-. .

•.

'1~.1~ ···.-:-~

q) "Premises" is as definea on the Cov~n'PJ§'~iifthis Permit.

r)

"Provision" shall meari irlY
the ,foregoing.

'.

:(

teriJ\· ~~~~~:~~:tlt
~yepant.. ::.con~~ji~R}Pr9.~!si
~~ of this{~~~mi
t or any combination of
· · ·· .:;.:~;.:::;:~·.
· ·~··:~: :::~_.';:·;~~i2. ·:·~': ': ·· · ~
·rt

s) "ROP" or "Reservation of Use, and Occupancy" means the Reservation of Use and Occupancy purchased by the
Permittee in 2005. In 1972\he United States·of America purchased Johnson Oyster Company's property, subject
to a Reservation of Use and Oi:cupancy
on\ a(?proximately
1.5 of those acres for a period of forty.(40) years. This
.
' . .
Reservation of Use and Occupancy t;xpires on'•November 30, 2012.
·;. ··

_,

\

,r

....

1
•1
~~
·. \ '(,~it~!,
u) "Term" is as defined on the Cover Page'ofthis Pefulit.

I)

"SUP" means this Permit.

c·,·,.,

·c~\

v) "Termination Date" means the Expiration Date or such eartier'-date as this Permit is terminated or revoked
pu'rsuant to any Provision of this Perm~.
..
<; .

2) GENERAL CONDITIONS

a) The Permittee shall exercise this privilege subject to the supervision of the Superintendent. and shall comply with
an Applicable Laws.
b) Pe;mlt and Approvals - Except as otherwise provided in this Pe;mit, Permittee shan be responsible for obtaining,
at its sole cost and expense, all necessary permits, approvals or other authorizations relating to Perm~tee's use
and occupancy of the Premises.
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c) Damages -The Permittee shall pay the United Slates for any damage resulting from this use which would not
reasonably be inherent in the use which the Permittee is authorized to make of the land and areas described In
this Permit.
d) Benefit - Neither Members of, nor Delegates to Congress, or Resident Commissioners shall be admitted to any
share or part of this Permit or derive, e~her directly or Indirectly any pecuniary benefits to arise therefrom:
Provided, however, that nothing herein contained shall be COQStrued to extend to any incorporated company if the
·~·
Permit be for the benefit of such corpori).tlo~, . ···~.' · · " ~,.•-'

.

~ ,.!"~·,t~Jo'

._..T''""~..:'... ....../'•:,

". .

.!i

e) Assignment and Subletting- T.hls f>ermit may not be transferred or .assigried'wjthout the consent of the
Permitter, in writing. Permittee~s'ball not sublet the Premises or any part thel:eoi or any property thereon, nor
grant any interest, privilege or )JcEinse whatsoever In connection with this p,rA)lu without the prior written
•
.
..._
..••
approval ofhP.
t e .elll)Jtter. • {
·~ .
·~::"
....7.:..·:
-~

f)

Revocation - This Permit may be term[nated upon Oefautt or at the discretion of the Permitter.

g) The Permittee is prohibited from gMng fali'elntOmnation; to do so will be'consf,llered a breach of conditions and
·
.
·,
, ~t
~
be grounds for revocation [Re: 36
3) USE OF PREMISES ;

;

,f~:\~~

~.. ...

..

;"' :

$,~.~'
,. ·.'

·; •·c

•

v T<>r.m'" P.er~•!tted .Uses.

a) Permittee Is authorized to use

··"

1

~1:

~:'.<

, /'
•

-,., <

......

•' \ · . '

b) Permittee shall ncit engage in
be dangerous or harmful to persons, pro!illr:iy, or the Park; that
I atinoy·anc;e (i11cl~1dir)g, l)lithout limitation, slgq~ge and the use oi
constHutes or results in waste
111sno:r sand wildlife outslde'the Premises); that in
loudspeakers or~~~nd or light a~?,~G~~:~~~:!
any manner causes 'Or results in
it involves a substa~yal hazard, such as the
manufacture or us'e-'Of explosives,
, · .'
c) The Parties hereby
forth In this Article 3
further acknowledge
that Permitter may inspect_

''

•

Permittee's covenant that the Premises shall be used as set
· for Permitter's ag~ment to enter into this Permil The Parties
lilolation of said cot~!)~al(fOnstttute a Deiau~ under this Permit and
at a,nY1iOle. . _,~~~;~<.~·-'. :,' "'·
•.

"• ~~:.. ~ -. ~~~·~ ., ~ .,~r~tft.~~:.~ - :: .~ ..~--

~~:"

d) This Permit is subject to the right of the NPS to estaolish traifs~i:iid' otlier'improve.ments and betterments over,
upon, or through the Premises){lnd further to the use by travelers and others of '!iuch established or existing roads
and trails. The Permittee und~[stands that-occasional pall<•vlsitoi\; are authorlzeii to walk, use non-motorized
watercraft, or hike in the various,~as i~¥1~ded ln_t_his fe;~i~ ~~~in)hough~o trails are formally established.
·,_ ...
..
.'.' '
e) Permitter reserves the right for PerlQitter, Its employee,s, contractors aQ,d.:a9ents to enter and to permit any
Agency to enter upon the Premises for the pu[R~~es of,inspllction, i~~~~tory or when otherwise deemed
including Permitter's interests in any
appropriate by the Permitter for the protection 'olJhe
,.,. in)eresjs·
. of Permitter,
· ·-··.-·
natural or cultural resources located on, in or under tile Premises:·;-:'

,

-~

...

f)

·~.·

~;-~- ·

.·' ..)~!~

Permitter reserves the right at any lime to close to. travel an,tpr'it'S lands, to e rect and maintain gates at any point
thereon, to regulate or prevent traffic of any kind thereon,i¢'-prescribe the methods of use thereof, and to maintain
complete dominion over the same; provided, however, that at all times during the Term, Permitter shall provide
Permittee and Permittee's invitees with reasonable access to the Premises subject only to interruptions caused
by necessary maintenance or administrative operations or by matters beyond Perm"ter's control.

g) Permittee hereby waives any claim for damages for any injury, inconvenience to or Interference with Permittee's
use and occupancy of the Premises, any loss of occupancy or quiet enjoyment of the Premises, or any other loss
occasioned by Permitter's exercise of its rights under this Article 3 except to the extent that the damages,
expenses, claims or suits result from the willful misconduct or gross negligence of Permitter, lis employees,
contractors or agents; provided, further, that Permitter shall be liable only to the extent such claims are allowed
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under the Federal Tort Claims Act.
h) Members of the general public visiting the Drakes Bay Oyster Company operation may park in the adjacent NPS
parking area and walk over to the SUP or ROP areas.
i)

While Permittee is permitted to use and operate motorized watercraft in Drakes Estero for the purpose of
conducting daily business operations, which can include occasional inspections required by Agencies, no other
use of Permittee's motorized watercraft is authorized. No m9tprized watercraft may enter the designated
wilderness boundary (See "Exlsting
ori ti'faP.,.at!acpea"her.eto as Exhibit A). To protect water quality in
the Estero, any additional or
motiirs··ahiairied''by··Pe.i!i,\(\fee..must be tour stroke motors.

j)

Due to a lack of adequate
and restroom facilities for the public, ·iiarbecuirig is not permitted in the
Special Use Permit Area. T~~~~~~t with this paragraph, Permittee will not '!3ricourage barbecuing in the SUP
Area. Picnic tables will
D
at the adjacent parking area:;·.:':•:

k) Unauthorized discharge into the
facilities. Notwithstanding the for..aoi
is allowed if authorized by relevant

I)

In order to ensure public heatth
employees, and contractors r.mnn\1!.
C.F.R. § 2 .15 ~..J.

\

This prohibition includes any discharge from processing
isCt•aro1e of oyster wash water from dock and from hat~hery operations
,.•..
: ·.

'"'•nhih it•orl

' ;

~.F.lEif.I[Tiitlee will ensure thai Permittee.. and Permittee:·~. officers, agents,
!ti:nhlii':.biA laws regardin~:pets, inc·luding the NPS ~~~lation at 36

{' ;~'·:: · r::~· \ : : ' (:··

''

·\.

~~r

allovi.all appropriate.•Fe;lt:)ral, StaWand/ or County
Health and Human Services, the State ot'Califomia
1tvlr.01nmunltv Development Agency Enviro~~entaf Health

m) In order to ensure.!public heaKh
agencies; inclu~ing the United
Department of Health Services
Services, to con'duct inspections

· .', :

. ·.
~

.:•.

4) SPECIAL PERMIT CONDITIONS

resolve such issue
request a review of

'

!., ',

.:.

.-:':i·>

,:;:•.

* ;·;,•

b) Based upon the
cor:nplian,c;¢.; Permitter reserves its right
to modify the provisions of this A rticle 4.
right to ina&l;porate new mitigation
provisions based upon the fin~ings of an independent ~ience reyiew.
}!;'t

'

' ' ,'! ~ ' ·: .' ' ·.:

.,·:··.;

i)

Production of all shellfish species
shalf be capped
at the ·curr.ent
production
level" as determined under the
1 t"
>' ·
·
· '•' ·' "• ,r •
.', •, :
California Coastal Commission Consent Order No: CCC-07'GG-Q4. ,•. ).c
\ ··.
,.._;~:;.· '
ii) No additional aquaculture racks ~nd/or cultiv~tion infrast(ucture "~iiJrti~ constructed without the prior approval
of the Permitter. Operation,
repair, and maintenance
pf infra~Uh.~'ifre
currently being used for oyster
,
• ,,
~'<PI~ · ' .,
~")(:"
cultivation is permitted.
· ;; r ".?''
J'.\~·
'

.. :,'.i•:·' '

',' :.;4!~~~~

iii) Permittee and Permitter acknowledge the importance of~elgrass within the ecology of the estuary. Permittee
will not place bags for shellfish production onto eelgrasS:'·

z:.·

iv) Within sixty (60) days following the signing of this interim Permit, Permittee will submit for National Park
Service approval a boating operations plan, which will indicate dedicated navigation routes, chosen to
minimize impacts to eelgrass beds when accessing aquaculture racks and/or cultivation equipment.
v) To minimize the chances of introducing invasive species or pathological microorganisms to Drake's Estero,
Permittee will only import shellfish in the form of larvae and seed. Within 30 days of the Commencement
Date, Permittee shall produce sufficient evidence; for the review and approval of the Permitter, that larvae
and seed from outside sources have been certified by the California Department of Fish and Game ('CDFG")
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to be free of pathogens. If the Permitter determines that the documentation is insufficient, Permittee shall
cease from importing larvae within 30 days of receiving notification of the determination from the Permitter.
vi) Permittee will not introduce species of shel~ish beyond those described.in the existing leases from the
CDFG. Permittee may seek to conform and/or modify these leases with the CDFG. Any modifications
approved by CDFG will be considered by Permitter on a case-by-case basis, and Permittee may not
implement any such modifications without the prior written approval of the Permitter.
vii) Permiltee must avoid disturbance t.~Jn~rine m~·miT\~1~ a,nlmarine. mammal haul-out sites. The Marine
Mammal Protection Act, 16 U..~.C. 1;}61· et seq.,"li\cludes a pro~ii;!itio!) against any act of pursuit, torment or
annoyance that has the pot~riti.ql to injure or disturb a marine mammal or' marine mammal stock in the wild by
causing disruption of behavioral patterns, including , but no! limited to, mi.gf.atlon, breathing, nursing, breeding,
feeding, or sheltering. The National Oceanic and Atmospheric Administration (NOAA) recommends
to avoid disturbance to sea.
maintaining
. ·.-a distance
. ..
. of..
. l s'..J~ermittee
.,;,..
. .,, will
, .•. maintain a distance
.
of at leasj·100 yards froiJ).
throughout the year. Permliter' will monitor i1)ar[ne mammal
populations·in Drakes Estero.
the pupping harbor seal closunf~e·riod, March 1-June 30,
area) is closed to all boats. Permit!ee wii(:!i>now "Drakes
the design'ated wilderness area
Prqto¢ol1iattached hereto as Exhibit C. If r~.quired by CDHS,
Estero Aquaculture and Harbor
watercraft may use the Main
· in Exlfibit C during the pupping harbor seal .i;'tosure period
only to access
for marine biotoxios,., Boats
at low
. CDHS's
,. shall be operated
....
speed, near the eastern
of disturbance to.har~or seals. No oth'er use of the Main
Channel is a.uthorized
·
'·
,: r~

~

5)
a) Prior to entering ;ritr,' fh;•

1

all matters rete•var1t 19 P~;~~~lti~~~~~~=~~~~~'l, a~1~}~
aspects of the Pre>mi:~ E~!ss
provided that
and Pe:rm,i~te,i ~c~n(~wled~je
Laws. Permittee will make
\

•

b)

Permittee expressly agrees>~o
li~~~~:~~~~=m~:[~;t~~/r!~~:i~;:;~~~
in their existing "AS
IS" condition "WITH ALL Ff>ULTS" and a
Permittee does not rely on,
to any matters Including,
and Permitter does not ma~e. ·any express or implied representations or '"'~'"'""i;,;.
without limitation, the suitability the soil or subsoil; any characteristics of tn<m:>,·prrok••• or improvements
of Permittee's use and
thereon; the suitability of the Pren)ises for the.'IP.Proved U)le.; the
in, on, under or in the
occupancy of the Premises; title'to the Premises; the presence
to such suitability a nd other
vicinity of the Premises; or any other maller. Perr.nlttee has satisfied
to determining whether to enter
pertinent matters by Permittee's own .inquiries ,?,.iid. tests into.. all
into this Permit and Permittee hereby accepts IJ:le.fremis.e?.. ·

of.

:

·:;' < : ,

.

.

6) CONSTRUCTION OF IMPROVEMENTS ORALTE~ti':IONS -: · . ,

lmprovements-·of:~lteratioh~ to the Premises that relate to Permittee's use of the

a) Permittee may only make those
Premises as specified in Article 3, "Use of the Premi ses.• '

b) Permittee shall not undertake any Improvements or Alterations to the Premises (including installation of
temporary equipment or facilities) without the prior written approval of Permitter.
c) As a prerequisite to obtaining approval for Improvements or Alterations, Permittee, at Permillee's sole cost and
expense, shall submit design plans and any other relevant data for Permltler's approval.
d) Construction of Improvements or Alterations by Permittee shall be performed in a ccordance with all Applicable
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Laws, including but not limited to general planning, building, and environmental laws and approved design plans
and shall be undertaken and completed at Permittee's sole cost and expense.
e) Permhtee shall, upon request, furnish Permitter with a true and correct copy of any contract, and any modification
or amendment thereof. with Permittee's contractors, architects, or any other consultants, engaged in connection
with this Permit.

f)

A ny Improvements or Alterations undertaken by Permittee sb.all be performed in a good and workmanlike manner
and with materials of a quality and standarcl ·accea!ao1~io 'Permitter; ·.Permittee shall also construct, install and
maintain equipment and any consifucji§.~..f~cilitieii'dll'the Premises'in ~~~eand orderly manner.
' . ,...:··

a

g) Permittee shall not construct a'~Y'I~provements or Alterations outside the bo'u.ndaries of the Premises.
h) Permitter in its djscr§!'kin is entitled to
on the Premises at any time dulill9.l!,h~ construction of Improvements
or Alterations an inspector or represent~liv who shall be enthled to observe ·~11 'aspects·of !tie construction on the
Premises.
·
.·.·
i)

A ll iumber utilized at the site will be
treatments. This includes lumber u~l,iz.~j'!P.

j)

As set forth in Article 17, title to ~n,r·ln-.n·rr,v.
Permitter.
~.).
·.

7)

'I,

' '
TREATMENT OF RE~USE
a) Refuse shall b~(l5fpmptly rem.ovi!
disposed of in aq_sordance with
b)

8)

Permittee will make best efforts to
wood from racks, plasti.c sP.~;cJ;~~')ih~~~

Se~~e"

a) The National Park
vegetation problems.
The goal of IPM is to use~h~
. .
i
·
Except for normal
·
riot i"n,oi'r\lv '"'""' 'h~ IPM program. To this
household purposes, Perin~tee shall
or hetbicide(s) and shall
end, Permittee shall subniif\lr\.-.:riting to Pe,!lllitter, a re~uest tor the us'e of
not use any pesticide(s) or herbiclde(s) unlif~Persjlii!ee'has:received an
authorization therefor from
PermHter.
b) Permittee shall manage, treat, n.>'""~"'"'
with Applicable Laws, including repciJ:!ing_:requ[i
9) FIRE PREVENTI ON AND SUPPRESIQN
a) Permittee and its employees, agents, and cor•tractprs slhal!,:irj;P•e rn1itt<~e·s use and occupancy of the Premises,
take all reasonable precautions to prevent
a nd structural fires and shall, ii safety permits,
assist the Permitter in extinguishing such fires on tl'.•e' F'i j:mis:es.
10) EXCAVATION. SITE AND GROUND DISTURBANCE
a) Permittee shall not cut, remove or alter any timber or any other landscape feature; conduct any mining or drilling
operations; remove any sand, gravel or similar substances from the ground or watercourse; commit waste of any
kind; or in any manner change the contour or condition of the Premises without the prior written approval of the
Permitter. Except in emergencies, Permittee shall submit requests to conduct such activities in writing to the
Permitter not less than sixty (60) days in advance of the proposed commencement date of any such activities.
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b) If approval of actlvlties referenced above In Section10(a) Is granted, Permtttee shall abide by all the terms and
conditions of the.approval, Including provisions pertaining to archaeological resources.
c) No soil disturbance of any kind may occur in the vicinity of a known archeological site, without the presence of an
NPS archeological monitor.
11) NONPOINT SOURCE POLLUT!ON

. .--.....-r-4

.: ·-

a) The Permittee shall oompty with all Apj>~_c;able.!oaWS regarding· non-point source pollution (including the protection
of beneficial uses of waters as designated by the State of California). Further;:Permlttee's use and occupancy of
the Premises shall be designed io·minimize, to the greatest extent feasible, oo~n-polnt source pollution within
National Park Service boundaries or on adjacent lands.
{\~"
~;!?

b) Except as set forth in Sectlop 3(k)
Includes any'dis'charge from prcK:essili~

no discharge into the estu~~~"fs,'peimltted. Jhis prohibition

p······ ·

12) TREE AND VEGETATION REMOVAL
f '

.

:

·,

...

.

1

~'

b) Removal of non-native invasive
structures is perll)1ssible.
_.:<l;

13) WILDLIFE PROTEC'l'ION

a) Wildl~e is an integrai part of Point Re:y.~~~itioiiai',S~ish'ore·and
Appficabte Laws, including but ~h•1;-••
b) Permittee shalt not engage In an~'1je!@l!l
Permittee shall not engage In ~nY.~a,c:l
Invasive animal species, exc~pt_ t.pr:t!

Y,.ildlif•e. Conversely,
our·oo!:elv SUIJ.P.>:•~.,<?rin<cre~.l!es pojpul.atic>ns of non-native or

~~~~~~~;~~:k~~~;::~~;~!J~h~orlzelj;by

this Permit.
c) Pn a case by case basis, t~Ei'·.Permltter
~~
by Permittee and choose a
course of action . The natuf1!.s>f.the cours~.-C?f actlon will be detertnined by the extent and frequency of the
damage, the wildlife species: an~park-wide;rna.r1agement <lQje:ctiyes.

<·

:,;

14) HAZARDOUS MATERIALS· ENVIRtfNMENTAl. HEALTH AND sAFETY

-

::··;

.~· :_~
a) In connection with this Permit, Permittee, tts efi!'Cers, agents, emptoy~_s.and contractors, shall not use, generate,
sell, treat, keep, or store any Hazardous Mat!irials 'On, about, \Jnder.Or.4nto the Premises or elsewhere In Point
Reyes except in compliance with au Applioat?le':Diw,s and as.approved in writing by Permitter. However,
Permtttee shall not be obligated to obtain P,{lfinitte~s· approv~J, t<?:i\.1e, keep, or generate Hazardous Materials as
necessary for the normal operation or maintenanc~ of vehlcliiS:Jcfr for standard household cleaners. Permittee
agrees to be responsible for timely acquisition of
perqwtiJ req uired for its Hazardous Materials-related
activ~ies, and shall provide to the Permitter, upon reque~t. inventories of all such Hazardous Materials and any
supporting documentation, including but not limited to material safety data sheets, uniform waste manifest forms,
and/or any other pertinent permtts.

:any

b) Permittee, its officers. agents, employees and contractors, shall not release, discharge or dispose of any
Hazardous Materials from, on, about, under or into the Premises or elsewhere in Point Reyes, except as
authorized by Applicable Laws.
c) If Permittee knows of or reasonably suspects or receives notice or other communication concerning any past,
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ongoing, or potential violation of Environmental Requirements in connection with the Premises or Permittee's
activities, Permittee shall immediately inform Permitter and shall provide copies of any relevant documents to
Permitter. Receipt of such information and documentation shall not be deemed to create any obligation on the
part of the Permitter to defend o r otherwise respond to any such notification .
d) If any Hazardous Materials Occurrence is caused by, arises from, or is exacerbated by the activities authorized
under this Permit or by the use of the Premises by Permittee, its officers, agents, employees or contractors.
Permittee shall promptly take all actions at its sole cost and ewense as are req uired to comply with Applicable
Laws and to allow the Premises and any,..ot11er affecte<J properly to be ~sed free of any use restriction that could
be imposed under Applicable L:~,,~_l(ideo that: except iri cases of e.rii~rg7fcy, Permitter's approval of such
..:
··,
act1ons shall first be obtamed .. •,
·<~"' ....

.~:~·~·

no! the duty, at all reasonable times a~.a . except in the case of emergency,
· ·
notice to Permittee, to entEi~~~-~. to permit ~my Agency, public or
to enter upon the Premises, asinay tie neces$'a cy as determined by
of the Premises, including invasive' tegts, to determine
Laws and to investigate the existence of an~~azardous
shall have the rtght, Q'4t))1ot the. duty, to -~~ain independent
such inspeclioris ~iitl to review any f.tijal report
Upon Permittee's re>tuest, the Perro!iter will make
written data obtai(led by !he Permitter frorii.1~uch tests and
or inconvenience to or lnterference\v1th Permittee's
Noi~lthstanding the
. . under
. this
. :.J3ection 14(e).
..
'r
to provide a report underJhis Seqion 14(e) if such
..'{'f
.~.r.::-~·:.\ .
Should Permittee, ~s officers,
~\Pf'cor1tra1ctc•rs,-fa)1 to perform or observe~nY of the obligations
or agreements pertaining to
IYircmm:ental f.!equlrements for a peBod of thirty (30) days
(or such longer period of time as is
after notice, then Permitter shall.t.laite the right, but not
{i~~~i;;~f~~;j',~~e,: under this Permtt, personally or. through its agents,
the duty, without limijation of a~y
consultants or contractors to enter
P
perform
same. Permittee agre_~s to reimburse Permitter
this Permit.
".
for the costs thereof and to inr1An1nlliv >e,(iiiiiitei as provided

e) The Permitter shall have the right';following at least .t weniy-fq!Jr (24)
private utilities and other entities
the Permitter in its sole discretion,
whether Permittee is complying with
Materials in, on or under the
professional consultants to enter
prepared by or for Permittee
available to Permittee copies of
investigations. P.ermittee shall
use of the Premises or any
foregoing , neither Permittee
report is protected by
f)

g) Permittee understands and aclmo·wled9~is:lihat.
nt~1~,~;~b~;~~c>! an9 lead-based paint. If
"r
E'nvironmental Requirements
Permittee performs any lm,prc•vement.S!,OtlAJ!i~ts
related to asbestos and lead-based
as•soc:iat•~ct ltherev.lith. Nothing in this
unless Environmental
. Permit shalf be construed to. re.quire Permittee to remoye asbesto.s or lead-t•as<ed
Requirements require such removal.
·. . · · : ,:. ~ ·~ ·,.';" , ., ·-. \

·:~ .

•• '

. ...

: ,• •• <f -

,. ,

...

.:::/ :·

h) Permittee shall indemnify, defend, save·and hold P-errrinter;1ts ·erriployees; ,§ucoessors, agents and assigns,
harmless from and against, and reimburse Permi!ler for, any and all ci~Aij$';' demands, damages, injuries, losses.
penalties, fines, costs, liabilities, causes of acticl.h} j udg'inents, and expe.o~s. including without limitation,
consultant fees and expert fees, that arise,Puiii)~i\)r att~19f"rerf[l_'as'-a .result of any violation of any
Environmental Requirement in connectioQw~h )nls\P.erinli~r an)(i,Hazardous Materials Occurrence in connection
with this Permit.
: -.. · .li!i:. ' '"''~<!,~· -~J:··
••
• • • i;<•
.tJ~~~,.· .
i}

The provisions of this Article 14 shall survive a~y tirmin.i!!I~~r revocation of this Permit. Article 15 (Insurance)
of this Permit shall not limit in any way Permittee's or Permitte~s obligations under this Article 14.

15) INSURANCE
a} Permittee shall purchase the types and amounts of insurance described herein before the Commencement Date
of this Permit unless otherwise specified. At the time such insurance coverage is purchased, Permittee shalf
provide Permnter with a statement of Permittee insurance describing the insurance coverage in effect and a
Certificate of Insurance covering each policy in effect as evidence of compliance with this Permit. Permittee shalf
also provide the Permitter thirty (30) days advance written notice of any material change in the Permittee's
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insurance program hereunder. Permitter shall not be rasponsible for any omissions or inadequacies in insurance
coverage or amounts in the event such coverage or amounts prove to be inadequate or otherwise insuffiCient for
any reason whatsoever.
b) From tlme to time, as conditions in the insurance industry warrant, the Permitter reserves the right to revise the
minimum Insurance lim ~s required in this Permit.
\

c) All insurance policies required by this Permit shall specify th<;~ t the insurance company shall have no right of
subrogation against the United States, exc~pt for'clalms:arising sole)yJror(l the negligence of the United States or
Its employees, or shall provide th;;t.th'!,U.nited States Is named ·as·an ~~g)flbgal insured.
.. ; · .

....,~~.

:·s ·

d) Ail insurance policies required_h~rein shall contain a loss payable clause a~~r~ited by the PermHter which
requires insurance proceeds to be.paid directly to the Permittee without req9fnng endorsement by the United
States. Insurance-prOceeds cove<lng"a!)j_.toss of the Premises but not uset!J o;Teplace such losses shall be
promptly pakJ.I>y Fermltte&':to F.'efmitt~r,.'-'Tbe use of Insurance proceeds for'Th"~-Tepair, -restoration or replacement
·
of the Premises
..... shall not give any Owiiersh)p
. interast therein to Permiffee.

...

e) Property Insurance: AI a minimum, the Permittee shall-be r~;tq~ired to purchase Basic Form Actual Cash Value
(replacement cost less depreciatiol)} insui:ari'ce coverage for ail residence' on the;Premises. wjthin thirty days of
issuance of the Permit, the Permit.!~e sba!l submH a report from.a reputabJ~ ins.urance oornpariywhich provides a
full range of options for insuranc~!<>Yl1rage ·Ofl all nonresidential·st(ii(;tuie~ .!he Premises. W,ilhin thirty days of
receipt of this ~eport, the Permitt~-!i_n·iis·:~ql.e dls9!etlon, will review arid specify the type and hi vel of Insurance
coverage which. snail be require<J,<,1iT;he•.~!l~lttej;·Yr:'1~~-'Pvi9,e tt\e_;Perl);1itl~~· yttr1Uen ~o,tificatlon ?t~nsurance
requirements and ~the Permittee shed.t:.Be requi(.ed,!o have thli sP.ecified leliel(s) .Pf ln~~rance ln:J1Iace within thirty
days of such notification. THe cqsftpf;!h~'ir\s'u(ahce will be deducted from the appraised fair market value for the
Prem!ses; this adjustment and tt11Th1'isU,r~.~ce.f,~~VI(~ments will be ~pdressed in an amendm~ril to the Permit.
Permittee shall, ln. the event of da~<'!li,e.':Qf., qes,tr.ue).!Qn In ~hole or 1n pan I!) the Premises, ~~e all proceeds from
the above described insurance pdlicies.lo.repai(, restore,.repl!lC!l-Or·remove' those bullc;llng·s;structures,
equipment, furnishings, betterments O(Jr\)prpveme~t'S';deterrtlin~ by the P'eqnitter, [~ Pem)it\er's sole discretion,
to be necessary to satisfactorily discharge the Permittee's obligations under this Per{Iiit.. ·'
• .
• ' ·:
} ·I
.
. .\
~
f) Public Uability: The Permiffee shaU pro'!ide -Comprehensive General Uability insurance against claims arising
from or associated with Permitte€i'·iilie and occupancy of the f!;,emises. ~J,!Ch insura~ shall be in the amount
c;o~mensurat~ with the degree :pf_li~kand1he,scope and size~~'Suei:l,.~,~~l!!d occup5JJlcy, but in any event, the
hmtts of such msurance shall not be .less than $1 ,OQO,OOO.~O,per.«currenci;i_9!>veriog both bodily injury and
property damage. If claims reduce avallal>ielrisuiance;belciv/the'iequlred .per occurrence limits, the Permittee
shall obtain additional insuranc.e to restore Jhe required limits. An umbrella or ekcess liability policy, In addition to
a Comprehensive General Liabliity Policy, :may be used to achieve the requir~(flimits.

on

,!, !_.'

·t;.

, '' '• •

g) Permittee shall also obtain the fdtl~~ing additional coverage:
...,'
.

I)

,;{;if.;'

~~!,l~:i'

:

...;{;~u:·
~ ~,,

Automobile Liability - To cover all oo,yned1·.npn-owned, and hired ve)iicles in the amount of $300.000.00.
;'
•,
..
.•:.:'·. ;·'

•
~";
. i··:'·.-::.
il) Workers' Compensation- The amount-shall bfl'ln' acc<cirdan~.:with that which is required by the State of
California.
.-..· "l"'- · "· :.C:;;/ 1
:,::.::.:.'::.

16) INDEMNITY

, ,·· 't-"_..,
4

a) In addHion to the indemnification contained in Article 14, Permittee shall indemnify, defend, save and hold
Permitter, its employees, successors, agents and assigns. harmless from and against, and reimburse Permitter
for, any artd all claims. demands, damages, injuries, losses, peoa~ies, fines, costs, liabilities, causes of action,
judgments and expenses and the like incurred in connection with or arising in any way out of this Permit; the use
or occupancy of the Premises by Permittee or its officers, agents, employees, or contractors; the design,
construction, maintenance, or condition of any Improvements or Alterations; or any accident or occurrence on the
Premises or elsewhere arising out of the use or occupancy of the Premises by Permittee or its officers, agents,
employees, or contractors. Permittee's obligations hereunder shall include, but noi be limited to, the burden and
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expense of defending all claims, suits and administrative proceedings (with coun-s-e,1r-,e-as_o_n-a'""'
bl,y-a- pp
_r_o-ve-d7".by
Permilter), even If such claims, suits or proceedings ans groundless, false or fraudulent, and conducting all
negotiations of any description, and paying and discharging, when and as the same become due, any and all
judgments, penalties or other sums due against the Unijed States.
b) Permitter agrees to cooperate. to the extent allowed by law, in the submission of claims pursuant to the Federal
Tort Claims Act against the United States by third parties for personal injuries or property damage nssu~ing from
the negligent act or omission of any employee of the United States in the course of his or her employment.
··'"1~'''•·>·..,···~· :•·

J:' ,, .:·

. •:~

.

....

c) This Article 16 shall survive any termlnatlori'onevocation of this Permit. The.provisions of Article 15 (Insurance)
of this Permit shall not limit inany
, way Permittee's obligations under this Article ,16.
17) PROPERTYIN[EREST
a) This Permit shall vest in Permittee no p~~~~i:~nt:~erest in the Premises or in the imP..rovemenis thereon. Title to
real property and improvements
~.!
any Improvements or Alterations constructe.cl:bY Permittee,
. provided in Paragraph 3(g), Permittee shall.have no claim ior
shall be and remain solely in
any compen~atl.on or damages for the
lrriprov!linenis thens?ri>~ ¥Y lmprovemEi~\s or Alterations
constructed by the Permittee.
b) Nothing in this Permit shall give
rights-of-way over, under. on, or tM~USJIJ.,IQ.e:'

Permittee ;nfooependent right to grant easements or other

. t:

. ..

r~-~
<· :
to oJI,.gas,,hyCirocarbons, and other minerals (of whatsoever

c) Pemnitter hereby 'nstains the
character) In, on, or under the Pro,mi!:ii
18) RENTS. TAXES AND ASSESSMENTS·
a) The annual rental rate .tor this Permit
Pemnij.
- ·,
. ;. .

advance on a seinl-annual basis. Ther~fore, Permittee hereby
or before Noveml{.~r,,witb ti)e remalnin~J ·fitty percent payable on or
. , ·· . :'. ·: :<r.£~<~'':;,

b) The annual rent undeh'i\is Pemnlt.is
agrees to pay fifty perSeilt of
before May of each year d~ring

:' ·

c) Pemnittee shall pay the proper Agency,
same b~~lie and payable, all taxes, assessments.
and similar charges which, at any time during ,the Term of thi.s Permit, are levied or assessed against the
Pnsmises.
· •' - ·
d) Rents due hereunder shall be paid without as~ertion of any·counterclaim"setoff, deduction or defense and
without abatement, suspension, deferment or w~uctiory..
.:~i~Jho
'

19) CYCLIC MAINTENANCE

.(c;t ·-::

f\ ; .

.

. : :~:!?J;..

;t:P

··......
a) Permittee shall perform all Cyclic Maintenance in accordance with the Provisions of this Permit and at PermHtee's
sole cost and expense. Pemnittee is responsibleioi the maintenance of all fences, buildings, and other
improvements upon the Premises. All improvements an.difadlllies used and occupied by Pemnittee shall at all
times be protected and maintained in a safe, sanita.Y·and sightly condition.
b} Specific maintenance requirements may be negotiated with Permittee each year as outlined in Article 21 (Annual
Meeting).
c) Docks and Fences shall be maintained in good condition and shall be timely repaired in conformance with
Appficable Laws. Abandoned fences and other decrepit Improvements shall be removed from the Premises a.nd
shall be disposed of outside the Park or as directed by Permitter after review and approval by the NPS Historian.
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d) New lighting under Permittee's control of the Premises shall be redesigned to protect and preserve the night
sky/darkness and minimize light pollution in Drakes Estero.
e) Parking areas shall be maintained in a safe condition and no new roads or truck trails shall be established without
prior written permission of the Permitter. The main entrance road from Sir Francis Drake Boulevard to the SUP
Area will be maintained by the NPS. The Park will respond in a timely manner to Permittee and/or visnor
complaints regarding the condition of the main entrance roar;i,.,•.Notwithstanding the foregoing, Permitter may enter
t ·· ...~· ........',. ... .
Into a road maintenance contract with Permittee. •
....
. .··..
f) Existing water reservoirs shall·b e rnaintained in a safe and secure condition prevent washouts and erosion and
no new reservoirs shall be cdlls'
b:ucted or established without prior written approval
of the Permitter.
'
....•

io

,......

g) Permittee shall maintain tl)e w;;~ter, wet~. pump and all pipelines within the PtJmises. Permittee shall replace or
•.· . '
repair any damage or loss.Q-fthe wate/system within the Premises.

....

h) Permittee shall maintain the sewage p~tine and sewage leachfield in the 'Sewage Area.•
;_.

I)

- .

-·· . ! { - \

~

•· •

.

Permittee shall be responsible for remo~ng slastl buildup around.fencesobrbther facilities whhlrl the Premises so
as to prevent fire and egress hazards,~€ermittee shall also be ~~SP<?nsi\l..le.. for removing litter and trash from the
1
; ~~ ··!.~';
=-!:"
~
· ~·
Prem ·ses
I
.
.;.,":?"
.,! ....~:'! ~;..::,
_.!: ..1-~
. -.. -1'; ,

:· ,

®-~:~tt~· ::;;ri\·,·:····· .

20) COMPLIANCE WITH APPLICABLE LA~%'~~ER~.\ ·~~.f,'A.

fci~Ja;t;~~~t.

; ~- :· ' ~ _

.

;· ·. ··: \:;) \/ ~ ; ·. ; ::

it~

~o~t

:

:J:

~xpense s.ri,~l

a) General Compljarjce: As providea
Permittee at s:;le
and
promptly comply
with all Applicable.laws as required b{ ta.W.:i'Pef.roittee shall immediately notify Permitter of a'riy notices received
by or on behalf qf.Permittee regardlng :~nY,lilllag~(or actual vioiati~n(s) 'of,or non-complian.ce with Applicable
Laws. Permittee'-llh'all, at its sole cost arid.'expe~s'e, ·promptly.reniediate.'pj'Correct any violalion(s) of Applicable
Laws.
>
... . ,+:f..:. :·!:' ;•.: ·. ~· ••
· . t ' ,.t-', . .
. ./

..

./

~~

b) National Environmerital.Policy Act and National Historic Preservation Act: Where activities undertaken by
Permittee relate to the preparation of compliance documents pUI:suan! to the NationahEnvironmental Policy Act
\NEPA') or the Nation,al Historic Pr~ervlltion Act ("NHPA"); t:~f!!lil\!l9 sh<!tl supply all necessary Information to
Permitter and any Agency in '!!.~mely inanner. Per:mlt)er ~iD;P!IYJoP~:i>fig~ration of NEPA or NHPA
documents. If there is litigation regarding NEPA or NHPA:cgropii3.Qee,itwi[I;.Jjpt trigger the indemnification
requirements of Article 16~ •.
· ·
~ • ""
· ···•· '' <~ ,. :
21) ANNUAL MEETING

~''

· • . · ' \.
.'

,

'

I

~·, ~ · :

~ :. .. ,

f.
,
:·;~;}

a) The Parties shall meet annually each year during the·rrerm:of this· Permit for.the purposes of discussing and
resolving issues of mutual concern and ensurlnQthat P,ermlttee Is comp[x'l.(lg with the Provisions of this Permit..
•
:. .
?'····-..·····:
_,:.;·;:..
22) PENALTY
:·
' ..'!.·
. .... :
•
• f Jt•.r·i!;=~·:
~::~-:.;, ::a) At the option of the Permitler, Permitter may, in lieu ol·llolding _and 'terminating this Permit, assess a penalty of
$50.00 per day for any failure by Permittee to keep and pertorm'ilny of the Provisions of this Permit. In such
case, Permittee shaUbe given notice in writing of4_ graoe period (of from one !o thirty days) to remedy the
situation before a penalty wiU be assessed. Paymento[any penalty under this provision shall not excuse
PermHtee from curing the DefauH. This provision shall not be construed as preventing Permitter from issuing
citations or initiating enfOlcelllent proceedings under Applicable Laws.
23) SURRENDER AND VACATE THE PREMISES RESTORATION
a) At the conclusion of Permittee's authorization to use the Premises for the Permitted Uses, Permittee shall
surrender and vacate the Premises, remove Permittee's Personal Property therefrom, and repair any damage
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resulting from such removal. Subject to the approval of the Permitter, Permittee shall also return the Premises to
as good order and condition (subject to ordinary wear and tear and damage that is not caused directly or
indirectly by Permittee) as that existing upon the Effective Date.
b) All PermHtee's Personal Property shall remain the property of Permittee. However, if after ll)e oonctusion of
Permittee's authorization to use the Premises for the-Permitted Uses, Permittee shall fail satisfactorily to remove
Permittee's Personal Property and so repair the Premises. then, at the Permitter's sole option, after notice to
Permittee, Permittee's Personal Property, shall either become the property of the Permitter without compensation
therefore, or the Permitter may cause it to be removed arli:l the Premis.es to be repaired at the expense of
Permittee, and no claim for damages against,Permitter, Its employees, agents or contractors shall be created or
made on account of such removal 91 repair work.
···

.

24) LIMITATION ON EFFECT OF APPROVALS
.
.
a) All rights of Permitter to reYiew, commenl upon, approve, inspect or take any other action with respect to the use
and occupancy of the Premises by
· · or any other matter, are expressly for the beriefit·ol Permitter and
no other party. No review, comment,
right or exercise of any right to p~rform Permitter's
obligations, or similar action required
of,,or to Permitter under thl.s.Pe;rmit, or aqtions or omissions
of Permitter's employees, contractors,
or:other circlimstances·shall give or be.•deemed to give
in connection w.ith. or wHh,respect to the o.Peratlon of the
Permitter any liability, responsibilitY or
Premises, nor shall any such approval,
or circumstances relieve or be deemed to relieve
Permittee ot its obligations and
use and occupancy of the Premises as set forth In this
Permit.
'
..... '·
·..

'"

25) WAIVER NOT CONTINUING
'

a) The waiver of any Default, whether

~~~(~~;:·

suc~~:~~~i~~;E~rr·irronli••ri
shall not be con~ed as a continuing
of the same or any ott1:%provislon of this

waiver, or a wavier of or consent to any
Parma. No waiver of any Default shall
continue in full force and effect with

Permit, but each and every Proyis!On of this Permit shall
then existing or subsequent.Defa}!tt.

m;,

}]"'t

.'·:~W'

a) Permittee shall have ~o ~ower1tcl
~ny
create <li be the foundation for any
lien, mortgage or other 'eQ_cunib'rance upon
est~t~ of the Permater or of any
interest of the Permitter in lhe Premises. If
filed against the Premises or any
portion thereof, Permittee shall cause the Permitter to be discharged from the lien.

'do

'' '

27) HOLDING OVER

' ,..·

a) This Permit shall terminate upon the Termtnatio~pate and any holdinllpier by Permittee after the Termination
Date shall not constitute a renewal of this Perni,H,Pr give Per,mlttee a~.ii/iQhts under this Permit or in or to the
Premises •
.....
"""·""'
··....~., ·
··:.{;.?~
··.::

28) NOTICES

a) Any notice or other communication required or permitted under this Permit shall be In writing and shall be
delivered by hand or certified mail with retum receipt requested. Notices and other communications shall be
addressed as follows:
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If to Permitter:
Superintendent
Point Reyes National Seashore
Point Reyes Station, CA 94956
If to Permittee:
Mr. Kevin Lunny
Drakes Bay Oyster Company:·
17 171 Sir Francis Dr~k{. .. ..
Inverness, CA 94937'":,.:..

a) Permitter is notfor any purpose a
Premises or 'in'any business co1nat1C!t3.
responsible or obligated for any
30) ANTI-DEFICIENCY ACT
a) Permittee and·P,.ermitter agree
expend, in any 1iscal year,
furtherance of the'subject __,,. __ .
future expenditure of money in

a)

. ··~·;:.'·~;~'·
£po

.

.~
j:W'

~

..~~;~.

a)

.
in t~ffer~it by reference,
.
cons!Hutes the ent1re
tli'e·subj ect matter of th1s Permit
and supersedes all prior offers..
·
·
· ·
. a91'be amended or modified in
any respect whatsoever excee!.by an instrument in writing signed. by Permitter..ahij Permittee .

..... . ,\
33) NOPAYMENTS BY PERMITIER ·<·"\.,

r~

(;f

-:·:.···:. .. ·~ .,·.n /)n··t
~ i i .:

· · .'·· ... .. ,

,qjj··:·

,,:/!l

a) Under no circumstances or conditiol)s,, whether l)pw·e;,<isting or hereaft!lr,~.l'ising, and whether or not beyond the
present contemplation of the Parties;,shall Penlfater betexpeyted or required to make any payment of any kind
whatsoever with respect to the Prem1se~"or b~~cjer aDY.(Qbligatig.n:~iliability except as expressly set forth in this
34) NO : : : eARrr " "" " ""'"

" ':

"'1};<;:: ,;t~~

a) Except as expressly set forth in this Permit, this Permit~~~·jl not be deemed to confer upon any person or entity,
other than the parties to this Permit as expressly set forth in this Permit, any third party beneficiary status, any
right to enforce any Provision of this Permit, or any other right or interest.
35) NO PREFERENTIAL RENEWAL AND RELOCATION ASSISTANCE
a) Permittee hereby agrees that Permittee is not a concessioner and that the provisions of law regarding National
Park Service concessionaires do not apply to Permittee. No rights shall be acquired by virtue of this PermH
entitling Permittee to claim benefits under the Uniform Relocation Assistance and Real Property Acquisition
Page 14

Exhibit 25
CCC-13-CD-0 1 & CCC-13-R0-01
(Drakes Bay Oyster Company)
Page 40 of 74
Policies Act of 1970, Public Law 91-646.
36) SEVERABILITY
a) In case any one or more of the provisions of this Permit shall for any reason be held to be invalid, illegal or
unenforceable in any respect, such invalidity, Illegality or unenlorceabitity shall not affect any other provision ol
this Permit, and this Permit shall be construed as if such invalid, mega! or unenforceable provisions had not been
contained in this Permit.
37) EXHIBITS

..

a) Each of the exhibits referenced h) this PermH is attached hereto and incorporated herein.
~

38) TIME OF THE ESSENCE
a) Time is hereby_expressly declared to be ot.ih.e essence of this Permff and of each and every Provision of this
Permit.
.~ ·1:·~,,
·,
39) HEADINGS

.'

,;:~1'':~~~f

.-.,-~ \;~:.( ' '

.

a) Article, Section' and Subsection headings
in··thi~:Permit
are for convenience
only and are not to be
.
'
~ '-.
'
. construed as a
part of this Permit or in any way IIJi'l,itiQg 9r .a!JiP.IlfYi!Jg the Provisions of this 'Permtl.
· ·..
.

.,

'

·~i' '·~~ ·

, , :,->.~.~· ~~«· :;.
' " • ' • n · .,. , • , ,tr~~ ,!l' 'fr• ~

...

. '

.

•

• .

40) PERMIT CONSTRUED AS A WHOLE·;.:,.~~~:.~(: .t:;:t~{f.;:;< •,
.
..
~~·
.
.
.i.*··~~:~;(~. ':\\~~-:;~
~
~· ~ ,,r~~~ ~-· , ·~~·)..~~
a) The language in ·au parts of this Permlt:~hal!j!l'·~l):c;eses be construed as a whole according to its fair meaning
and not strictly for.
qr' against either p.;r(li,ittet9(~P,~rri;littee,
.. The:P~r,ties
acknowledge that ~aeh
party and its
I
,>
'
' , , . .......
.,,..
,
"''
counsel have rev1~wed this Permit·an(l ·particiP.a
ledll(i.ns
dral\ing·and
therefore
that
the
rulfi~.ol·construction
that
' ,
···· X"" ' •'
..
,
any ambiguaies are to. be resolved agaiJ1s.t'the·.dfa~tr:'9-party 'shall nol'be'employed,~:>r applied in the interpretation
of this Permn.
·· .. '· .,.' · . ;:"'<.~;
·- · ·
~

- ~..

. ~- ,or,.,._

..,. ~

~

~

41 ) MEANING OF TERMS

·. <f;~-.·x ..

·~·

-,

.·.

a} Whenever the context' so requires, the neuter.gendeJ shall incl~de :the masculine and the feminine, and the
singular shall include the plural and vice versa_;;;~ (;~;:·,;'~~ ::."< '"-'''''""!'''
,.
;1--: ~~- :~:·;;.' · ~.-·.::·.-.

_. .

. ··-:·:"".::-

.;:.:-

42) FEDERAL LAW
a) The taws of the Unaed States shaD govern the validity•.c;onstruclion and effect"of this Permit
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Map- Drake's Estero Oysters - SUP & ROP

Exhibit 25
CCC-13-CD-01 & CCC-13-R0-01
(Drakes Bay Oyster Company)
Page 43 of ~
74_

_

National Park Service
Point Reyes National Seashore
Marin County, CA
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Drakes Estero Aquaculture and Harbor Seal Protection Protocol
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Drakes Estero Aquaculture and
Harbor Seal Protection Pr otocol
The following items are mutually agreed to for protection of harbor seals in and adjacent
to the Harbor Seal Protection Areas identified in the Map, attached hereto and
incorporated herein by reference ("Protocol Map"):
I. During the breeding season, March I through June 30, the "Main Channel" and
"Lateral Channel" of Drakes Estero will be closed to boat traffic. During the
remainder of the year, the Lateral Channel and Main Channel are open to boat
traffic outside of the protection zone.
2. During the breeding season, Permittee boats may use the "West Channel" at low
speed while maintaining a distance of at least I 00 yards from hauled out seals.
3. Throughout the year, all of Permittee' s boats, personnel, and any structures and
materials owned or used by Permittee shall be prohibited from the harbor seal
protection areas identified on the Protocol Map. In addition, all of the Permittee's
boats and perso1mel shall be prohibited from coming within 100 yards of hauled
out harbor seals.
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United States Department of the Interior
NATIONAL PARK SERVICE
Poin1 R~yes Nation.aJSeashore

Point Reyes. California 94956
IN REPLY REFl'.R TO:

L7617
(Special Use Permit - MISC-8530-6000-8002)

JAN~ S 2012
Mr. Kevin Lwmy
Drakes Bay Oyster Company
17171 Sir Francis Drake
Inverness, CA 94937
J4.vti'J

Dear Mr,.bfnny:
On January 12,2012, you requested a meeting with the NPS regarding implementation of the
current Special Use Permit (SUP) with respect to your communications with the California
Coastal Commission (CCC). It is our understanding that the CCC is reviewing this information
under your current Cease and Desist Order (CDO) because the CDO requires compliance with
the terms and conditions of the SUP.

In your request you state that the CCC claims that Drakes Bay Oyster Company (DBOC) boats
going to and from sandbars OB and UEN are a violation of the SUP. Subsequently the CCC
responded to clarify that the issue is not the destination of the boats but the use of the Lateral
Channel during the March I - June 30 seasonal closure.
Section 4(b)(vii) of the SUP includes provisions specific to harbor seals and directs the
Permittee to follow "Drakes Estero Aquaculture and Harbor Seal Protection Protocol" (Exhibit
C). Clause 1 of the Harbor Seal Protection Protocol states: "During the breeding season, March
1 through June 30, the 'Main Channel' and 'Lateral Channel' of Drakes Estero will be closed to
boat traffic. During the remainder of the year, the Lateral Channel and Main Channel are open
to boat traffic outside ofthe protection zone."
The plain meaning of this provision is that the entirety of the Lateral Channel is closed during
the harbor seal breeding season (March !-June 30). The SUP references the Lateral Channel,
Main Channel and West Channel. The Lateral Channel is the entire channel between the Main
Channel and West Channel. The eastern portion of the Lateral Channel is within the permanent
harbor seal protection area and is thus closed to boat use all year. The west portion of the
Lateral Channel (outside of the harbor seal protection area) is subject to the seasonal closure
(March 1-JW!c 30).
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During the negotiations for the CWTent SUP, DBOC introduced a 1992 protocol for
consideration, but it was not incorporated into the final signed SUP. As explained above,
Section 4(bXvii) and Exhibit Care the operative provisions of the SUP specific to harbor seals.
Boat use of any portion of the Lateral Channel during the seasonal closure period is not allowed
under the SUP.

'7;:J;;

;1

'l.fld.__

Cicely A. Muldoon
Superintendent
cc: Alison Dettmer, California Coastal Commission
Cassidy Teufel, California Coastal Commission
Jo Ginsberg, California Coastal Commission
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DEPARTMENT OF FISH AND GAME
P.O. &OX 94009
· SAc:u..MEN'TO, CA

(916}

9.. 2-&42090

653 6l.94

May 15; 1992

Mr. John L. Sansing, superintendent

Point Reyes National Seashore
Point Reyea, Californ~a 94956
Dear Mr. San&i.ng:

Thank you for fol l owing up on the meeting we had with you,
Johnson oyster Company (JOC) , and National Marine Fisheries
service (NMFS). :t am p l eased to hear that operations appear to
be occurring without incident.
:r a111 optiln.istic that the
agre~ent reached at our meeting wil:t provide the protection
necessary for continued vell-beinq of the harbor sea:ts in Drakes
Estero and, at the sallie time, provide guidelines for Joe that
will allow them to continue their operations without undue
hardship.
I have reviewed your synopsi~ of the issues and discussed it
with :Frank Henry and Tom Moore of our I>epal:tlllent. Iluring
di scussion at the meeting, Frank Henry took notas on the boating
practices and t~>ari.c:ulture pl:Ocedures to be inc:tudea in the
agreement. As rou 111ay recall, at meeting's end, Frank read the
proposed guide~1nes from his notes "to those present and, after
· some discussion, a:tl agreed to the ~anguage and content. His ·
notes and the recollections of the three Department staff agree,
in general, with your synopsis.
·

one significant difference we noted, was regarding
opera·l :.ions in the western channel. our notes do not re:t~ect any
agreement by JOC to not use that channel, even during the pupping
season. The three of us all recollect that operation in this
"'estern Channel was required for the minimaX servicinq of oyster
beds 1, · 2, and 3. 'ife reme:mber agreelllent from JOC not to use the
lateral channel but to use -the western channel., and then to
·
travel by foot, if necessary to reach the beds. our recollectiop
is that this was acceptable to you, since operation in the
.,..stern Channel. is a. good distance frOID potential haul out areas
at the east ends of the islands.
Another difference in our notes ana recollections regards
the tim.inq of pl.anti.ng on these beds . You are correct that those
present at the meeting, including_JOC, agreed that, if possible,
planting should be put off until after June l.. However, your
lanqua.qe that see.diilg "may begin on June l.. Earlier coll!lDencement
dates may be perlllitted ••. n, wa think, overstates the authority
of the agreement.
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Mr. John L- Sansing
May 15, 1992
Paqe TWo

availability, and no control· over··weather and tides. The spirit
of the agreement, we recall; ·was ··that Joe WQUl.d 'plan on seeding
a:fter June 1 1 and would work ·.With".Gary Pe.ll.ers to min.i.m.i.ze the
~acts of any earlier seeding., ·. We do not believe there. is
exl.s~inq authority to "permit.,.• or, to deny .a nparmit" for earlier
seedl.ng.

Also, in the spirit -of positive aqre.ement, aDd without
chanqi.nq any substanCe,_ we woUld str!.ke "and restrictions" from

the f.irst sentence
attached a copy o:f
three amendments.
please let 111e lcnow

o:f tJJ.a introductory paraqraph; X have
the CQtnp1ete'Reoora o:f Aqrel!llllant, with the
'I.:f these amendme:nt:s are not acceptable to you,
so that we may · come .- to . full - aqreelDent.

Thank you again John, for the ·, ~~peration and efforts of you
and your staff on this issue. :C bel.ieve they have made possible
this resolution in the interest of the harbo sea

~ b\..r-\ockA...Vc.ro'"'C..A..___
..r

cc:

Johnson Oyster co.

Aquaculture coordinator

..

··....!

~

.. .

-·

.

Tom Johnson
Bob Studdert

Manuel Solorzano

Point Reyes National Seashore
Russ· case
Gary Pell.ers
LeeRoy Brock

Department qf Fish

~

Game .

Frank He~
Tom 'Moore/
National Marine Fisheries Service

Diane Windhain

Charl.es Cl.ariC

Department of Beal.th services

Greqq Langlois
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May 15, 1992

Record ot Aqreel!leilt .
Regarding
Drake's Estaro oyster Farming
and

Karber seal Protection

ot a meeting heJ.d January 15, 1992, between the
National Park . Service (NPS) ,· National Marine Fisheries Service
(NMFS, the california Oepartmant of Fish and Game (OFG) and

As a result

Johnllon's Oy&te:i: Company (JOC), a s.erie• of ~:n.ting p roo&<i\U:ee
was agreed upon to lllinimi%• the disturbance to harbor seals
·
resoulting ·from JOC oystering operations. The foJ.lowing items
were lll\ltually agreed to b:y" aJ.l parties:

During the pupping season, March 15 through .nme 30, the
. main channel (Figure 1) of Drake's EsteJ:O wlll be closed to
b oat traffic.

The •lateral channel" between beds #2 aDd #3 and bed Jl.
(:figure 1) are close4 to :boat traf:fic :fX'cm KarCh l.!l through

June 1.

Oyster seeding operations in beds #1, #4, and 13, located
between creaJ~~ary Bay and Barries Bay, be deferred until June
1, if possible.

Earlier commencement dates, if any, should

be co_ordinnted between Joe and NPS.

as possible
between June 1 and June 30. oyster beds t2 and t3 should bCR
approached :from the north at lov speed,. and the beds
the'IIISelves planted :from north to sOilth so that ctisturba.noe
near the "l.ateral. channel". will occur toward the end of the
pupping season.

The "lateral channel" should be used as littl.e
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Main <:hamel - Closed March 15through june 30

11111111111111 Lateral Claw! -Closed Mrldl 15 tfTough June 1
Wd. <'J1annfJ- Oosed Matt:h 1S through june 1
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Map of
DRAKES ESTERO
scale 1:2-4,000
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State of California • Natural Resources Agency

DEPARTMENT OF FISH AND GAME

EDMUND G. BROWN JR., Governor
CHARLTON H. BONHAM, Director

1416 9'" Street
Sacramento, CA 9581 4
http://www.dfg.ca .gov

October 10, 2012
Superintendent Cicely Muldoon
National Park Service
Point Reyes National Seashore
1 Bear Valley Road
Point Reyes Station, CA 94956
Dear Ms. Muldoon:

I am writing to encourage continued cooperation between the National Park Service, the
California Department of Fish and Game ("Department"), and Drakes Bay Oyste r
Company, as renewal of the Special Use Permit for the Drakes Bay Oyster Company is
considered.
The state and federal government have worked together for 47 years- since the State
originally conveyed the bottom lands in Drakes Estero to the United States in 1965-to
allow continued aquaculture operations in Drakes Estero. Correspondence between
our agencies shortly after the conveyance strongly suggests that our agencies then
believed that the State's reservation of fishing rights included the right to lease the
bottom lands at Drakes Estero inde'finitely for shellfish cultivation.
For almost five decades, the State has supported aquaculture in Drakes Estero. It has
done so by regulating the Drakes Bay Oyster Company on an ongoing basis, by
renewing the water bottom leases in 1979 and 2004, and by authorizing aquaculture in
2010 when establishing the Drakes Estero State Marine Conservation Area.
Regulations implementing the California Marine Life Protection Act prohibit the
c ultivation of oysters in Drakes Estero without a valid state water bottom lease. The
current state issued water bottom lease with Drakes Bay Oyster Company extends to
2029.
It is also important to recognize that California now is second o nly to Washington in
shellfish production on the west coast and that Drakes Bay Oyster Company represents
55% of the water bottoms leased and 40% of the oysters cultivated in the state.
The continued cooperation between Drakes Bay Oyster Company, the National Park
Service and the California Department of Fish and Game will benefit the environment,
the community, and the local economy, consistent with our agencies' unique history of
managing this property. Please contact me at 916 .653.7667 if you have any questions
or would like to discuss this matter.
Sincerely,

cl1

Charlton H. Bonham
Director
cc:

Senator Dianne Feinstein

Exhibit 25
CCC-13-CD-01 & CCC-13-R0-01
(Drakes Bay Oyster Company)
~g~
e~6~
4~
o~
f 7~4~----------~

Conserving Ca[ifornia's 'WiUCife Since 1870

·Attachment 8

Exhibit 25

CCC-13-CD-01 & CCC-13-R0-01
(Drakes Bay Oyster Company)
__£>age 65 of 74

Drakes Bay Oyster Company
17171 Sir Francis Drake Boulevard
Inverness, CA 94937
(415) 669-1149
kevin@drakcsbayoyster.com
nancy@drakesbayoyster.com

May 7, 2012

Cicely Muldoon
Superintendent
Point Reyes National Seashore
One Bear Valley Road
Point Reyes Station, CA 94937
Re: Coastal Development Permit Application No: 2-06-003
Dear Ciccly,
In a meeting at the California Coastal Comm ission office in San Francisco on March 5,
20 12, CCC and DBOC reached an agreement that DBOC would limit its current CDP
application to the existing activities. In keeping with that process, DBOC bas removed
all new development from its application to the CCC. DBOC will apply to CCC for a
CDP amendment in the future, as necessary, prior to future development.

In your letter dated November I 0, 2010, you identified a number of ongoing activities for
which NPS would like more information. This letter provides the necessary information,
and will address the items in the order requested. NPS has requested this letter to improve
the consistency with the NPS SUP.

9. Continue to cany out oyster and clam culture using 24" x 24" x 3 "plastic or plastic
coated wire containers or trays.
This tray culture has been used in Drakes Estero for many years. DBOC
purchased the trays from Johnson Oyster Company. Oysters, clams and scallops
are grown using these materials. The trays arc primarily used for small seed
rearing. The trays are stackablc and can be placed directly on the bottom, can be
floated by placing floatation material in the top tray and attach.ing the unit to an
anchored long line, or hanging the unit from the racks.

I 0. Continue to use established boat traffic lanes through Drakes Estero eelgrass beds
.for use during low tide.
Exhibit 25
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DBOC makes every effort to keep the boats within the channels during low tide to
reduce potential impacts to eelgrass by boat propellers. This item simply states
that DBOC will continue to do so.
II. Continue to operate the picnic area.

DBOC will continue to allow seashore visitor access to the picnic areas within the
RUO and SUP areas. DBOC will continue to provide and maintain tables and
keep the areas clean and safe. Picnicking at the oyster farm has been enjoyed by
thousands of visitors for many decades. DBOC believes that this type of coastal
access is a vital component of the visitor experience.
16. Continue Manila clam culture using bollom bags within areas throughout DFG lease
area number M-438-01 within Drakes Estero.
All clam culture will be confined to the approved CDFG and CDPH growing
areas. Clams will be cultured using similar methods as are used for oysters.

18. Resume purple hinged rock sea/lop production using a floating system within DFG
lease number M-438-02.
Purple hinged rock scallops have traditionally been raised in Drakes Estero using
floating racks, floating trays and lantern nets. DBOC plans to continue to culture
these native scallops using similar techniques.
21. Continue to operate non-motorized barges within estero to facilitate shellfish
planting and harvesting.
DBOC uses barges ("scows") in Drakes Estero. DBOC uses motorboats to move
the barges throughout the estero. The barges are used to transport seed for
planting and for harvested shellfish.
30. Continue to implement/he Hazardous Materials Business Plan.
DBOC conducts its dai ly operations consistent with its Hazardous Materials
Business Plan.
[NOTE: To fully understand the following items referred to as "after the fact
development" (also referred to as "ongoing violations" by CCC staff, and later
characterized as such by others), one must look at these items in context.
The owners ofDBOC (the Lunnys) have lived in the coastal zone since before the PRNS
was established in the 1960's and before the coastal act was passed in the 1970's. The
Lunny Ranch buildings, as well as much of the Lunny Ranch rangeland, are within the
coastal zone. Throughout the 1970s, 1980s, 1990s and 2000s, the Lunnys have replaced
fences, done excavation for underbrround utilities, installed water troughs with associated
Exhibit 25
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piping, replaced porches and decks, placed storage containers, and paved portions of the
ranch driveway and livestock feeding areas. Throughout the years, the NPS has been
aware of these and other similar activities. We are also cognizant of the fact that other
ranchers and fanners with in PRNS and within the coastal zone have continuously made
similar repairs and improvements to their infrastructures without COPs. We do not
believe that any of the seashore ranchers have been led to believe that they are in
"violation of the coastal act" when they make necessary repairs on their ranches without a
CDP.
It is with this history and experience that the Lunnys assumed the responsibility to
cleanup, operate and maintain the neighboring oyster farm. Our family has tried to do the
right thing to protect public health, public safety, public enjoyment and the environment.
We have never intended to avoid obtaining appropriate permissions and authorizations.
We simply assumed that these activities would not require a CDP, similar to surrounding
ranches within the seashore.]
39. Installation of one 8-foot by 40-foot storage container.
DBOC received permission from NPS and obtained permits from the County of Marin
for the placement of two 8' x 40' containers. During a meeting on site with the County
of Marin, California Department of Public Health (CDPH), DBOC and NPS to discuss
the placement and use of these containers, NPS chose the specific locations to place the
containers. During this meeting, CDPH pointed out the very poor condition of the
existing asphalt paving, located in the area where food transportation would occur
between the existing cannery and the NPS-chosen location for the new containers.
Because of the unsafe route for hand trucks moving the food between the two processing
locations, CDPH required that the area be re-paved. This was agreed to by all parties at
the meeting. Following the meeting, DBOC placed the containers as directed by NPS,
and had the electrical and septic systems inspected by the County of Marin and CDPH
prior to using the containers. DBOC also re-paved the area and paved a small additional
area around the containers in order to facilitate safe door access, as directed. During the
group meeting, neither the NPS nor the County of Marin mentioned to DBOC that an
additional and separate permit would need to be obtained from the CCC. Furthermore,
in an email from NPS, NPS advised DBOC that it would require approvals from both
County of Marin and CDPH. The email made no mention of CCC or any potential for
CCC requirements. DBOC was, therefore, unaware that a separate CDP was required for
the placement of the containers or for the asphalt paving.

40. Removal and replacement of a porch at worker residence.
DBOC was directed by CCC and NPS to remove a large covered wooden porch
and steps that were connected to one of the worker residences because the porch
was originally constructed without a COP. This large porch bad been in place for
many years and was old and dilapidated. The finished floor elevation of the
residence is approximately 3 feet above the ground level and the door was
inaccessible after the covered porch was removed. DBOC did not replace the
Exhibit 25
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porch or the roof over the porch. DBOC simply installed steps leading to the door
so that the residence could be safely accessed. DBOC was unaware that a CDP
was required for the steps.

41. Installation o.fsplit rail fence along the edge ofparking area.
DBOC removed the remains of a dilapidated fence in this location. The previous
barrier was beyond repair and missing some sections. DBOC recognized the need
to replace the barrier to keep automobile traffic ofithe vegetated area near the
pond and off the grassy area where the septic tanks are located. DBOC was
unaware that a CDP would be required to replace this fence.
42. Installation ofasphalt pavement surrounding the processing facility.
DBOC received permission from NPS and obtained permits from the County of
Marin for the placement of two 8' x 40' containers. During a meeting on site with
the County of Marin, California Department of Public Health (CDPH), DB OC
and NPS to discuss the placement and use of these containers, NPS chose the
specific locations to place the containers. During this meeting, CDPH pointed out
the very poor condition of the existing asphalt paving, located in the area where
food transportation would occur between the existing cannery and the NPSchosen location for the new containers. Because of the unsafe route for hand
trucks moving the food between the two processing locations, CD PH required that
the area be re-paved. This was agreed to by all parties at the meeting. Following
the meeting, DBOC placed the containers as directed by NPS, and had the
electrical and septic systems inspected by the County of Marin and CDPH prior to
using the containers. DBOC also re-paved the area and paved a small additional
area around the containers in order to facilitate safe door access, as directed.
During the group meeting, neither the NPS nor the County of Marin mentioned to
DBOC that an additional and separate permit would need to be obtained from the
CCC. Furthermore, in an email from NPS , NPS advised DBOC that it would
require approvals from both County of Marin and CDPH. The email made no
mention of CCC or any potential for CCC requirements. DBOC was, therefore,
unaware that a separate CDP was required for the placement of the containers or
for the asphalt paving.

43. Installation ofa temporary construction trailer.
DBOC placed an 8' x 20' trailer on site for use as an oftlce during the extensive
demolition and cleanup activities performed by DBOC. The trailer is rented from
Modular Space, a company that specializes in temporary construction facilities.
Because the oyster farm office was demolished and removed from the site as
directed by the CCC, DBOC is currently using the trailer for its office and
administrative activities. DBOC was unaware that placement of this trailer would
require a CDP.
Exhibit 25
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44. installation ofa temporary 8-joot by 40-.foot container for oyster shucking and
packing.
DBOC received permission from NPS and obtained permits from the County of
Marin for the placement of two 8' x 40' containers. During a meeting on site with
the County of Marin, California Department of Public Health (CDPH), DBOC
and NPS to discuss the placement and use of these containers, NPS chose the
specific locations to place the containers. During this meeti ng, CDPH pointed out
the very poor condition of the existing asphalt paving, located in the area where
food transportation would occur between the existing cannery and the NPSchosen location for the new containers. Because of the unsafe route for hand
trucks moving the food between the two processing locations, CDPH required that
the area be re-paved. This was agreed to by all parties at the meeting. Following
the meeting, DBOC placed the containers as directed by NPS, and had the
electrical and septic systems inspected by the County of Marin and CDPH prior to
using the containers. DBOC also re-paved the area and paved a small additional
area around the containers in order to facilitate safe door access, as directed.
During the group meeting, neither the NPS nor the County of Marin mentioned to
DBOC that an additional and separate permit would need to be obtained from the
CCC. Furthermore, in an email from NPS, NPS advised DBOC that it would
require approvals from both County of Marin and CDPH. The emai l made no
mention of CCC or any potential for CCC requirements. DBOC was, therefore,
unaware that a separate COP was required for the placement of the containers or
for the asphalt paving.
45. Use offive outdoor seed setting tanks and associated water intake, discharge and
circulation infrastructure.
These setting tanks have been used continuously in this location for
approximately 30 years. The same is true with the associated intake and pi ping to
provide water and electricity to this location. The previous oyster farmers,
Johnson Oyster Company, built a shed around the tanks. The CCC determined
that the shed was constructed by JOC without a CDP and required DBOC to
remove the structure. DBOC complied with the order to remove the shed, but
kept the tanks in place so that the oyster farm could continue to operate. DBOC
simply re-set the tanks in the identical location and made minor repairs to the
associated plumbing that had been damaged or removed during the demolition
activities. DBOC was unaware that a CDP would be required to continue using
these san1e setting tanks.
46. Constl·uction and backfilling of a 12-inch by 18-inch by 80-.foot long trench.
During setting season, the electrical panel that serves the setting tanks shorted out,
requiring an emergency replacement. DBOC hired a licensed electrician who
immediately (same day) obtained a permit from the County of Marin to authorize
the work. The electrician met with the representative of the utility company
(PG&E). The PG&E expert required that the existing underground conductors
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and conduit be replaced (the conduit and wire were visibly damaged). DBOC redug the existing trench and removed the failed conduit and wire. This trench is
located in a level, shell-covered, un-vegetated work area. There was no rainfall
during the period that the work took place, leaving no risk of sediment travel in
storm water runoff. DBOC was unaware that the County permit was insufficient
and that an additional permit would be required from CCC for this simple
emergency repair of existing infrastructure.
47. Replacement of six picnic tables and six additional picnic tables
The oyster farm has always provided important coastal access as well as other
visitor services. One of the beloved visitor services offered by DBOC is the
picnic area. DBOC, at its own expense, continues to offer picnic tables for the
use of the visiting public, free of charge. This visitor service requires significant
staff time to maintain the area in a safe and sanitary condition. It also requires
that the picnic tables be replaced when necessary. in addition to replacing old
tables, DBOC recognized that many visitors were using unsanitary and unsafe
areas around the farm to have their picnics because there were not enough tables
to use. in an effort to improve visitor safety and enjoyment, DBOC, at its own
expense, purchased six additional tables. DBOC accepted the responsibility to
add the necessary staff time to maintain these additional tables. DBOC was
unaware that the CCC would require a COP to replace existing picnic tables or to
add picnic tables for an activity that has existed and has been enjoyed at the farm
by thousands of coastal visitors for many decades. Furthermore, the NPS has
pledged to add more picnic tables at the farm. It is unknown if the NPS has
applied for a COP to add these tables.

DBOC originally applied for a CDP in January of2006 and will continue to work with
NPS and CCC to complete the CDP process . DBOC expects that the process will be
completed easily and quickly now that the CDP will cover existing activities - activities
that pre-exist the creation of PRNS and pre-exist the establishment of the coastal act.
DBOC will apply for a COP amendment prior to any new development.
OBOC has been told that NPS is required to obtain a CDP prior to construction of new
development or making any repairs within the coastal zone. For our records, would you
please provide OBOC with a copy of the CDP application as well as the COP issued for
1) the pit toilet NPS installed within the flood zone at the oyster farm (which was new
development and required more excavation than the DBOC electrical trench repair) and
2) the spl it rail fence that the NPS installed around the kayak parking area (which was
new development directly adjacent to the estero and is very similar to the split ra il fence
installed by DBOC).
Thank you,
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Kevi n Lunny
Attachments: I
Cc: Cassidy Teufel, CCC
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DRAKES BAY OYSTER COMPANY
17171 Sir Fnmcis Drake Blvd., Inverness, CA 94937

Project Description
05/07/12
Proposed New Site Development
I. CaRstn•et aHa iRstall re~~ired ADA eempl iaRt Fes!Feem fueili(?',
2. CeAstrttet aflEI iAstall s~Jit rail aAE:i se liel 13earei feHeiAg &FeYn el J:lra~aseel sterege area aR~
retail faeili~y.
3. CettstFttet artS iAstiall J:lfWeel V/allcway te tJ.:te restreert=ts te rll eet /'rD.\ reEfHii!eJ~ents.

4. Ceastr1:1et eever ever e?dsting weeeieA eyster waskiRg fl ier fl8F CDPH aR9 'PDA
reE[HireFA ents te kee13 e~·steFS eHt ef9ireet Sl::IRiigRt after Harvest.
Deffle l is~ aA8 remeve eHisting weoelen flier (senttR fJier).
9. IFR}91eA1ent Vessel Trat1sit PlaR witR JTJeeriRg areas aREI aeeess laRes elearly n1arke8.

5.

Ongoing Maintenance for Existim! Operation
7. Continue to carry out regular repairs and maintenance to existing oyster racks using only
CDFG, CCC and NPS approved materials,
8. Continue compliance with 1992 Harbor Seal Management Plan as well as final CCC and
NPS harbor seal protection conditions.
9, Continue to carry out oyster and clam culture using 24" x 24" x 3" plastic or plastic
coated wire containers or trays.
10, Continue to use established boat traffic lanes through Drakes Estero eelgrass beds for use
during low tide.
11. Continue to operate the picnic area,
I 2. Continue Pacific and European oyster culture using hanging cluster method, both on
"strings" and on "French Tubes" on racks located throughout DFG lease area number M·
438-01 with in Drakes Estero.
13, Continue Pacific and European oyster culture using anchored bottom bags within
intertidal areas throughout DFG lease area number M-438-0 I with in Drakes Estero
14, Continue Pacific and European oyster culture using un-anchored bottom bags within
intertidal areas throughout DFG lease area number M-43 8-0 1 with in Drakes Estero
15. Continue Pacific and European oyster culture using anchored floating bags within
intertidal areas throughout Depa.t ment of Fish and Game lease area number M-43 8-0 l
within Drakes Estero
16, Continue Manila clam culture using bottom bags within areas throughout DFG lease area
number M-438-0 I within Drakes Estero
17, Continue to carry out marine biotoxin mon itoring and water quality sampling within the
estero,
18, Resume purple hinged rock scallop production using a floating system within DFG lease
number M-438 -02
19. Continue to import Pacific oyster larvae and seed; Manila clam larvae and seed,
European oyster larvae and seed and purple hinged rock scallop larvae and seed only
from CDFG approved sources with current CDFG permits.
20, Continue to operate motor driven vessels within Drakes Estero to plant and harvest
approved shellfish species, for water quality monitoring, marine biotoxin monitoring, or
any other farm related purpose.
21 . Continue to operate non-motorized barges within estero to faci litate shellfish planting and
harvesting.
22. Continue to operate retail sales facility,
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23. Continue to operate the only state certified and FDA approved shellfish shucking and
packing faci li ty, pursuant to the requirements of the California Department of Public
Health, Food and Drug Branch; the US Food and Drug Administration and the National
Shellfish Sanitation Program.
24. Continue to operate onsite wastewater and septic systems.
25. Continue to store limited quantities of hazardous substances such as paints, gasoline,
chlorine, detergents, solvents and cleaning products.
26. Continue to discharge wastewater from hatchery operations, wet storage, setting systems
and oyster washing into estero {heated water to remain below 20 degrees above ambient
water temperature)
27. Continue to carry out interpretive services to visiting public, conduct tours of onshore
facilities for school groups, local non-profit organizations, private organizations,
government agencies, etc.
28. Continue to prov ide onsite hous ing for employees and their families.
29. Continue 10 operate indoor hatchery/seed p1·oduction facility and carry out remote setting
activities both indoor and outdoor.
30. Continue to implement the Hazardous Materials Business Plan.
3 I. Continue to operate the state certified Drakes Bay Oyster Company non-transient, noncommunity, public water system, pursuant to the requirements of the California
Department of Public Health, Drinking Water Unit and the National Shellfish Sanitation
Program.

Repairs
32. Re~air eHisting 'Needea e~·ster v~&shing Jlier 'NitR elmil&r mat:erials.
33 . Re)31&ee eHisling J2' X t;g • 'Aeating Eleelt itl Fhe eBS efthe eyster washiA& Seek.
3 4. Re~laee eyster washing l eeH,·eyer I se8iftleot rete:AtieB systefH .
35. R-e~airs te striRgiRg sh:eel.

36.

R-e~aiFS 1.e

hetehet=y htttiding.

37. Repairs aa ,reeessing bt!ilti:i:ag.
38. Re13aiFS te retail sales buiiEiiRg.

After the Fact Development
39. Installation of one 8-foot by 40-foot storage container.
40. Removal and replacement of a porch at worker residence.
4 I. Installation of split rail fence along the edge of parking area.
42. Installation of asphalt pavement surrounding the processing facility.
43. Installation of a temporary construction trailer.
44. Installation of a temporary 8-foot by 40-foot container for oyster shucking and packing.
45. Use of five outdoor seed setting tanks and associated water intake, discharge and
circulation infrastructure.
46. Construction and backfill ing of a 12-inch by 18-inch by 80-foot long trench .
47. Replacement of six picnic tables and six additional picn ic tables
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