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SUMMARY OF STAFF RECOMMENDATION: 
 
The staff recommends that the Commission, after public hearing, determine that a 
substantial issue exists with respect to the grounds on which the appeal has been filed.  
 
The subject project is for demolition and reconstruction of an existing restaurant located 
on a floating barge located offshore of the East Harbor Island peninsula, and construction 
of new restaurant facilities on the land adjacent to the barge. The project also includes 
relocating the existing barge closer to land to entirely within the Port District’s permit 
jurisdiction, instead of mostly within the Commission’s jurisdiction, as it was originally. 
 
The primary issues raised by the subject development are the project’s inconsistency with 
the certified Port Master Plan (PMP) regulations regarding exclusions from coastal 
development permit requirements; the absence of the project on the list of proposed 
development in the Harbor Island/Lindbergh Field Planning District in the Port Master 
Plan; and the public access, recreation, and visual impacts associated with siting a new 
restaurant facility immediately adjacent to the shoreline. 
 
The subject appeal is unusual in that it is an appeal of the Port’s decision to allow 
development to proceed without requiring a coastal development permit for a project that 
is identified as an appealable development in the certified Port Master Plan. In 2009, the 
Port District first made a determination that the project was excluded (exempt) from 
coastal development permit requirements as both a demolition and reconstruction project, 
and as an addition to an existing structure. The Commission received notification of these 
actions on January 23, 2013. However, the project is not an addition to an existing 
structure, as the entire existing structure would be demolished, and it does not qualify as 
an exempt reconstruction project, as the new building will be located on the land, in an 
existing parking lot, and not on the same site as the existing structure. 
 
In addition, a new restaurant adjacent to the water is not considered or contemplated in 
the certified Port Master Plan. The Port Master Plan for the Harbor Island/Lindbergh 
Field Planning Area 2 designates the land area at eastern end of the East Harbor Island 
peninsula as commercial recreation, but the only development contemplated in that 
subarea is a new hotel complex with restaurant and retail uses specifically associated with 
the hotel development. Because the proposed project will result in a new development not 
considered or approved in the certified PMP, a Port Master Plan Amendment must be 
obtained before the project can be found consistent with the certified PMP.  
 
In addition, the new restaurant facility as proposed would have public access, recreation, 
and visual impacts. The restaurant would be located immediately adjacent to the 
shoreline, with new decks located over the existing revetment around the peninsula. 
Public access overlooks are proposed on both sides of the structure, but not along the 
shoreline. This design and siting is in direct conflict with PMP policies requiring that 
access be provided along the waterfront wherever possible with promenades and paths. 
The public access and recreation policies of the Coastal Act clearly support designing 
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new development with shoreline physical and visual access, not relegating public access 
and views to narrow corridors adjacent to or behind private development. The new 
facility could also potentially impact water quality, eelgrass, and does not provide 
adequate protection against the introduction of non-native invasive species.  
 
Therefore, staff recommends that the Commission determine that the project raises a 
substantial issue regarding conformance with the certified PMP and the public access and 
recreation policies of the Coastal Act. 
 
Standard of Review:  Certified Port Master Plan; public access and recreation policies of 
the Coastal Act. 
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I.  APPELLANTS CONTEND THAT:  The project, as approved by the Port, is 
inconsistent with the certified PMP and public access and recreation policies of the 
Coastal Act with respect to the allowable exemptions under the PMP; protection of public 
access; public recreation; visual quality; biological resources; water quality; and 
geotechnical hazards.  
              
 
II.  LOCAL GOVERNMENT ACTION.  The project was given a categorical 
exclusion (exemption) from coastal development permit requirements by Port staff on 
February 24, 2009. On March 22, 2012, Port granted conditional “Project Review and 
Approval” to the development. The Port transmitted notification of these actions to the 
Commission on January 23, 2013. The Project Review and Approval contains conditions 
addressing the construction of public view points, signage requirements, and building and 
engineering requirements.  
              
 
III. APPEAL PROCEDURES.  After certification of a Port Master Plan (PMP), 
the Coastal Act provides for limited appeals to the Coastal Commission of certain port 
governing body’s actions on coastal development permit applications. The types of 
appealable projects are outlined in Section 30715 of the Coastal Act.  
 
After the port governing body has taken final action on an appealable project, it must 
send a notice of that approval to the Commission. Cal. Pub. Res. Code § 30717; 14 
C.C.R. § 13641. This notice must indicate how the approved project is “consistent with 
the certified port master plan and the California Coastal Act” 14 C.C.R. § 13641(a); Cal. 
Pub. Res. Code § 30717. Upon proper receipt of a valid notice of appealable 
development, the Commission establishes an appeal period, which runs for 10 working 
days. Cal. Pub. Res. Code § 30717; 14 C.C.R. § 13641(b). If an appeal is filed during the 
appeal period, the effectiveness of the port governing body’s approval of the CDP is 
suspended until the Commission takes final action on the appeal. 14 C.C.R. §13641(c). 
The Commission will process the appeal in the same manner that it processes appeals 
from local government actions approving CDPs. Id. 
 
Section 30625(b)(3) of the Coastal Act requires the Commission to hear an appeal of a 
port decision after certification of a PMP unless the Commission determines that no 
substantial issue exists as to conformity with the certified PMP. If the staff recommends 
“substantial issue” and no Commissioner objects, the Commission may proceed directly 
to the de novo portion of the hearing on the merits of the project then, or at a later date. 
 
If the staff recommends “no substantial issue,” or the Commission decides to hear 
arguments and vote on the substantial issue question, proponents and opponents will have 
3 minutes per side to address whether the appeal raises a substantial issue. It takes a 
majority of Commissioners present to find that no substantial issue is raised. If substantial 
issue is found, the Commission will proceed to a full public hearing on the merits of the 
project either immediately or at a subsequent meeting. If the Commission conducts the de 
novo portion of the hearing on the permit application, the applicable test for the 
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Commission to consider is whether the proposed development is in conformity with the 
certified Port Master Plan and the Chapter 3 policies of the Coastal Act. 
 
The Commission will not take public testimony during this phase of the appeal hearing 
unless at least three Commissioners request it. The only persons qualified to testify before 
the Commission at the “substantial issue” stage of the appeal process are the applicant, 
persons who opposed the application before the local government (or their 
representatives), and the local government. Testimony from other persons must be 
submitted in writing. However, in this particular case, because there was no public 
hearing or public review given at the Port District for the subject exclusion, all parties 
may be considered qualified to speak at the substantial issue stage of this project should 
the Commission vote to hold a public hearing at this stage in the appeal process. At the 
time of the de novo portion of the hearing, any person may testify. 
              
 
IV. MOTION AND RESOLUTION 
 
The staff recommends the Commission adopt the following resolution: 
 
Motion: 
 

I move that the Commission determine that Appeal No. A-6-PSD-13-005 raises 
NO substantial issue as to conformity with the certified Port Master Plan . 

 
Staff recommends a NO vote. Failure of this motion will result in a de novo hearing on 
the application, and adoption of the following resolution and findings. Passage of this 
motion will result in a finding of No Substantial Issue and the local action will become 
final and effective. The motion passes only by an affirmative vote of the majority of the 
appointed Commissioners present. 
 
Resolution: 
 

The Commission hereby finds that Appeal No. A-6-PSD-13-005 presents a 
substantial issue as to conformity with the Certified Port Master Plan and/or the 
public access and recreation policies of the Coastal Act. 

              
 
V.  FINDINGS AND DECLARATIONS. 
 
The Commission finds and declares as follows: 
 
A. PROJECT DESCRIPTION AND HISTORY 
 
The Reuben E. Lee was a 4-deck, approximately 20,000 sq.ft. restaurant constructed on a 
floating barge tethered in the water east of the Harbor Island peninsula in San Diego Bay. 
The majority of the barge was located outside the pierhead line, and thus within the 
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Commission’s original permit jurisdiction, with a smaller portion within the Port’s permit 
jurisdiction.  
 
On February 24, 2009, the Port of San Diego issued a Categorical Determination of 
Proposed Coastal Development for the Reuben E. Lee Restaurant Replacement that found 
the project to be excluded (exempted) from coastal development permit requirements. At 
that time, the proposed project consisted of 1) demolition of the entire restaurant, with the 
exception of the existing barge hull, and accessory structures including mooring piles and 
an adjacent breakwater; 2) construction of a new 1-story galley, restrooms, covered and 
open food and beverage service areas totaling approximately 9,000 sq.ft. on the barge; 3) 
construction of an approximately 16,500 sq.ft., single-story restaurant, lounge, and 
banquet facility on the land adjacent to the barge; 4) reconfiguration of the existing 
approximately 308 space parking lot to 306 parking spaces, including 10 tandem 
employee/valet spaces, resulting in the removal and replacement up to 10 existing trees in 
the parking lot. Total restaurant seating would decrease from 900 seats to 809 seats. 
 
The new landside restaurant and outdoor dining would be located immediately adjacent 
to the water. A public sidewalk would be constructed on the inland side of the restaurant, 
with two new public viewpoints created on either side of the proposed building, and one 
new public viewpoint next to the existing Island Prime restaurant, a waterfront restaurant 
located west of the subject site.  
 
Under the Coastal Act and the Port’s Permit Regulations, a restaurant is classified as an 
appealable development, under the category of “shopping facilities not principally 
devoted to the sale of commercial goods utilized for water-oriented purposes.” The Port’s 
Permit Regulations, Section 7 Categorical Determination, Subsection (d)(4), states: 
 

If a proposed development is classified as being appealable, a copy of the 
determination shall be forwarded within ten (10) working days to the Coastal 
Commission.  

 
However, the February 24, 2009 Categorical Determination was not transmitted to the 
Coastal Commission until January 23, 2013, when it was emailed to Commission staff in 
response to an inquiry by staff regarding approvals that had been granted by the Port for 
the Reuben E. Lee. On that day, in addition to the Categorical Determination, the Port 
transmitted a copy of the Port’s “Project Review and Approval” dated March 22, 2012, 
granting conditional approval of the Reuben E. Lee (now known as 880 Harbor Island 
Restaurant) Renovation Project (but this is not a coastal development permit). The appeal 
period was opened on January 24, 2013, and the Commissioner and public appeals 
received on February 6, 2013.  
 
The project given approval with conditions on March 22, 2012 varies somewhat from the 
project approved in the Categorical Determination in 2009. As revised, the existing 
facility on the floating barge would be demolished and reconstructed as a 4,800 sq.ft. 
primarily unenclosed function space. The barge would be relocated slightly landward to 
entirely within the pierhead line, so as to be completely within the Port District’s 
jurisdiction. Exterior deck areas on both the floating barge and the landside structure 
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would be increased by creating cantilevered decks over the existing rock revetment along 
the shoreline side of the site. This additional space would be used for outside dining 
venues and lounge space. In total, the land-based restaurant would have approximately 
12,220 sq.ft. of enclosed floor area, and 15,285 sq.ft. of exterior space, for a total new 
area of 27,505 sq.ft. Total seating capacity is expected to be between 600 and 800 seats, 
including the barge. At least one existing coral tree would be removed and replaced with 
a new tree. 
 
Sometime around April 2012, the barge with the restaurant structure was towed to a 
shipyard to initiate demolition and reconstruction activities. However, on or around 
December 12, 2012, the structure took on water and partially sank, and may not be 
salvageable. 
 
B. CATEGORICAL EXCLUSION DETERMINATION 
 
The San Diego Unified Port District Coastal Development Permit Regulations govern the 
issuance of Port permits, exemptions (referred to as “exclusions” in the Port regulations), 
and appeals. The Port District determined that the proposed project is exempt from 
issuance of a coastal development permit under the following sections of the Permit 
Regulations: 
 
8.  Excluded Developments 
 

a. Existing Facilities: The operation, repair, maintenance, or minor alteration of 
existing public or private structures, facilities, mechanical equipment, or 
topographical features, involving negligible or no expansion of use beyond that 
previously existing, including but not limited to: 

  
(3) Streets, sidewalks, gutters, bicycle and pedestrian paths, and similar 

facilities; […] 
(5) Additions to existing structures, provided the addition will not result in an 

increase of more than 50 percent of the floor area, or 2,500 sq.ft., 
whichever is less; or additions to existing structures of not more than 
10,000 sq.ft. of floor area, if the project is in an area where all public 
services and facilities are available to allow for the maximum 
development permissible in the Port Master Plan, and where the area in 
which the project is located is not environmentally sensitive; [….] 

 
b. Replacement or Reconstruction: Replacement or reconstruction of existing 

structures and facilities where the new structure will be located essentially on the 
same site as the structure replaced and will have substantially the same purpose 
and capacity as the structure replaced, including but not limited to: 
 
(1) Replacement of a commercial structure with a new structure of 

substantially the same size, purpose and capacity. 
(2) Water main, sewer, electrical, gas, or other utility extensions of reasonable 

length to serve such construction. […] 
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d. Minor Alterations to Land: Minor public or private alterations in the condition of 

land, water, and/or vegetation which do not involve the removal of mature, scenic 
trees, including but not limited to: 

 
(1) Land Grading, except where located in a waterway, wetland, officially 

designated scenic area, or in officially mapped areas of severe geologic 
hazard; 

(2) New gardening or landscaping; 
(7) Minor trenching or back filling where the surface is restored. 

 
The March 2012 Project Review and Approval cites Section 8.b. Replacement or 
Reconstruction as the reason the project was found to be an Excluded Development under 
the District’s Coastal Development Permit Regulations. 
 
None of the above exclusion language used to exempt the development from coastal 
permit requirements applies to the proposed project. The exclusion for “Existing 
Facilities” in Section 8.a. applies to “minor alteration[s]…involving negligible or no 
expansion of use beyond that previously existing…,” including additions to existing 
structures. However, the proposed development includes demolishing the entire existing 
restaurant structure, leaving only the foundation (the barge hull) and several accessory 
structures. Thus, the work on the barge is demolition and reconstruction, not an addition. 
The new restaurant structure proposed on the land is not an addition to an existing 
structure, both because the existing structure is being demolished, and because an 
unattached structure, separated in space and by water, is not an addition to an existing 
structure, but a new structure. 
 
The “Replacement or Reconstruction” exclusion in Section 8.b. applies to developments 
“where the new structure will be located essentially on the same site as the structure 
replaced…” However, the majority of the proposed development consists of construction 
of a new structure on the land next to the reconstructed floating facility on a barge. A 
permanent land location cannot by any reasonable interpretation be considered essentially 
the same site as a floating barge on the water. Water and land development sites have 
different physical requirements and different impacts on coastal resources and are not 
interchangeable. 
 
The “Minor Alterations to Land” exclusion in Section 8.d. covers projects limited to 
minor alterations to land, water, and/or vegetation such as grading, landscaping, and 
minor trenching, which does not involve the removal of mature, scenic trees. As noted, 
the project is considerably larger in scope and scale than minor alternations to land, and a 
development cannot be segmented into components that might be exempt if taken 
individually. In addition, the original exemption included the removal of mature scenic 
tree(s), the revised proposal still includes the removal of at least one mature coral tree and 
the proposed parking lot revisions will reduce the number of parking spaces, which is 
typically not considered exempt from permit requirements. Thus, this section of the 
Port’s regulations is not applicable to the proposed development. 
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It is worth noting that at the time the Categorical Determination was made, the waterside 
portion of the project was located largely in the Commission’s permit jurisdiction, and 
was proposed to remain in that location. As early as 2007, Commission staff informed 
Port staff in writing that when development that requires a coastal development permit 
straddles both the Port and the State’s permit jurisdiction, both agencies have to issue a 
coastal development permit for the their portions of the project. Even having made a 
determination that the portion of the project within the Port’s jurisdiction was exempt 
from permit requirements, only the Commission can make a decision on permit 
requirements for the development proposed on the rest of the barge lying in the 
Commission’s jurisdiction; this determination could not have been made by the Port. 
 
Because the project is not an addition, is not located on the same site, and is not a minor 
alteration of land, the project cannot be excluded from permit requirements. Therefore, 
the project is inconsistent with the certified Port Master Plan regulations, and the appeal 
raises a substantial issue with regards to the appellants' contentions.  
 
 C. CONSISTENCY WITH THE PORT MASTER PLAN 
 
There is no provision for a restaurant on the land at this site in the Port Master Plan, 
either in the text of the plan, or on the project list. Construction of a new restaurant 
building on this site would require a Port Master Plan Amendment to add the restaurant 
to the Project List and incorporate the proposal into an integrated public access plan for 
Harbor Island. There is a pending PMPA for a hotel and restaurant complex by the same 
lessee immediately to the west of the subject site; however, the proposed landside 
restaurant was not incorporated into that PMPA. The proposed restaurant should be 
reviewed along with the proposed hotel complex as part of a comprehensive PMPA 
looking at public access, views, circulation, and other coastal issues on the eastern 
peninsula. 
 
The proposed development also contains a number of significant inconsistencies with the 
following Port Master Plan goals and policies: 
 

VI. THE PORT DISTRICT WILL INTEGRATE THE TIDELANDS INTO A 
FUNCTIONAL REGIONAL TRANSPORTATION NETWORK 

 
• Encouraging development of improved major rail, water and air systems linking 

the San Diego region with the rest of the nation. 
 
• Improved automobile linkages, parking programs and facilities, so as to minimize 

the use of waterfront for parking purposes 
 
• Providing pedestrian linkages 

 
• Encouraging development of non-automobile linkage systems to bridge the 

gap between pedestrian and major mass systems. 
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VIII. THE PORT DISTRICT WILL ENHANCE AND MAINTAIN THE BAY 
AND TIDELANDS AS AN ATTRACTIVE PHYSICAL AND 
BIOLOGICAL ENTITY. 

 
•  Views should be enhanced through view corridors, the preservation of 

panoramas, accentuation of vistas, and shielding of the incongruous and 
inconsistent. 
 

• Establish guidelines and standards facilitating the retention and development 
of an aesthetically pleasing tideland environment free of noxious odors, 
excessive noise, and hazards to the health and welfare of the people of 
California. 
 

IX.  THE PORT DISTRICT WILL INSURE PHYSICAL ACCESS TO THE BAY 
EXCEPT AS NECESSARY TO PROVIDE FOR THE SAFETY AND 
SECURITY, OR TO AVOID INTERFERENCE WITH WATERFRONT 
ACTIVITIES. 

 
•  Provide "windows to the water" at frequent and convenient locations around 

the entire periphery of the bay with public right-of-way, automobile parking 
and other appropriate facilities. 

 
•  Provide access along the waterfront wherever possible with promenades and 

paths where appropriate, and elimination of unnecessary barricades which 
extend into the water. 

 
X.  THE QUALITY OF WATER IN SAN DIEGO BAY WILL BE 

MAINTAINED AT SUCH A LEVEL AS WILL PERMIT HUMAN WATER 
CONTACT ACTIVITIES. 

 
• Insure through lease agreements that Port District tenants do not contribute to 

water pollution. 
 

• Cooperate with the Regional Water Quality Control Board, the County Health 
Department, and other public agencies in a continual program of monitoring 
water quality and identifying source of any pollutant. 
 

• Adopt ordinances, and take other legal and remedial action to eliminate 
sources of pollution. 

 
 
XI.  THE PORT DISTRICT WILL PROTECT, PRESERVE, AND ENHANCE 

NATURAL RESOURCES, INCLUDING NATURAL PLANT AND 
ANIMAL LIFE IN THE BAY AS A DESIRABLE AMENITY, AN 
ECOLOGICAL NECESSITY, AND A VALUABLE AND USABLE 
RESOURCE. 
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•  Keep appraised of the growing body of knowledge on ecological balance and 

interrelationships. 
 
•  Administer the natural resources so that impacts upon natural resource values 

remain compatible with the preservation requirements of the public trust.  
 
The certified Port Master Plan also states: 
 

Plan Certification and Appeals 
 
All Port District tidelands are covered by the Coastal Act; some are regulated by 
the provisions of Chapter 8 (Ports) and some by Chapter 3 (Coastal Resources 
Planning and Management Policies). Areas excluded from Chapter 8 are 
wetlands, estuaries and existing recreational areas, which have been delineated by 
the Coastal Commission on maps derived from the original Coastal Plan prepared 
in 1976. Certain developments, which would normally be located in port 
developments, are specifically designated by the Act as appealable, the appeal 
being based on whether the development is in conformance with applicable 
policies of Chapter 3. 

 
Applicable policies of Chapter 3 include the following: 
 

Section 30210 
 
 In carrying out the requirement of Section 4 of Article X of the California 
Constitution, maximum access, which shall be conspicuously posted, and recreational 
opportunities shall be provided for all the people consistent with public safety needs 
and the need to protect public rights, rights of private property owners, and natural 
resource areas from overuse. 
 
Section 30211 
 
 Development shall not interfere with the public's right of access to the sea where 
acquired through use or legislative authorization, including, but not limited to, the use 
of dry sand and rocky coastal beaches to the first line of terrestrial vegetation. 

 
Section 30212 
 
 (a)  Public access from the nearest public roadway to the shoreline and along the 
coast shall be provided in new development projects except where: 
 
 (1)  it is inconsistent with public safety, military security needs, or the protection 
of fragile coastal resources, 
 
 (2)  adequate access exists nearby, or,  
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 [...] 
 

Section 30221 
 

Oceanfront land suitable for recreational use shall be protected for recreational 
use and development unless present and foreseeable future demand for public or 
commercial recreational activities that could be accommodated on the property is 
already adequately provided for in the area. 

 
Section 30223 
 

Upland areas necessary to support coastal recreational uses shall be reserved for 
such uses, where feasible. 
 
Section 30230. 

 
Marine resources shall be maintained, enhanced, and where feasible, restored.  

Special protection shall be given to areas and species of special biological or 
economic significance.  Uses of the marine environment shall be carried out in a 
manner that will sustain the biological productivity of coastal waters and that will 
maintain healthy populations of all species of marine organisms adequate for long-
term commercial, recreational, scientific, and educational purposes. 

 
Section 30231. 

 
The biological productivity and the quality of coastal waters, streams, wetlands, 

estuaries, and lakes appropriate to maintain optimum populations of marine 
organisms and for the protection of human health shall be maintained and, where 
feasible, restored through, among other means, minimizing adverse effects of waste 
water discharges and entrainment, controlling runoff, preventing depletion of ground 
water supplies and substantial interference with surface water flow, encouraging 
waste water reclamation, maintaining natural vegetation buffer areas that protect 
riparian habitats, and minimizing alteration of natural streams. 

 
Section 30252. 
 
 The location and amount of new development should maintain and enhance 
public access to the coast by (1) facilitating the provision or extension of transit 
service, (2) providing commercial facilities within or adjoining residential 
development or in other areas that will minimize the use of coastal access roads, (3) 
providing nonautomobile circulation within the development, (4) providing adequate 
parking facilities or providing substitute means of serving the development with 
public transportation…. 

 
Section 30230. 
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Marine resources shall be maintained, enhanced, and where feasible, restored.  
Special protection shall be given to areas and species of special biological or 
economic significance.  Uses of the marine environment shall be carried out in a 
manner that will sustain the biological productivity of coastal waters and that will 
maintain healthy populations of all species of marine organisms adequate for long-
term commercial, recreational, scientific, and educational purposes.  

 
Section 30231.  

 
The biological productivity and the quality of coastal waters, streams, wetlands, 

estuaries, and lakes appropriate to maintain optimum populations of marine 
organisms and for the protection of human health shall be maintained and, where 
feasible, restored through, among other means, minimizing adverse effects of waste 
water discharges and entrainment, controlling runoff, preventing depletion of ground 
water supplies and substantial interference with surface water flow, encouraging 
waste water reclamation, maintaining natural vegetation buffer areas that protect 
riparian habitats, and minimizing alteration of natural streams. 

 
Section 30251. 

 
The scenic and visual qualities of coastal areas shall be considered and protected 

as a resource of public importance.  Permitted development shall be sited and 
designed to protect views to and along the ocean and scenic coastal areas, to 
minimize the alteration of natural land forms, to be visually compatible with the 
character of surrounding areas, and, where feasible, to restore and enhance visual 
quality in visually degraded areas.  New development in highly scenic areas such as 
those designated in the California Coastline Preservation and Recreation Plan 
prepared by the Department of Parks and Recreation and by local government shall 
be subordinate to the character of its setting. 

 
Section 30252. 

 
 The location and amount of new development should maintain and enhance 
public access to the coast by (1) facilitating the provision or extension of transit 
service, (2) providing commercial facilities within or adjoining residential 
development or in other areas that will minimize the use of coastal access roads, (3) 
providing nonautomobile circulation within the development, (4) providing adequate 
parking facilities or providing substitute means of serving the development with 
public transportation, (5) assuring the potential for public transit for high intensity 
uses such as high-rise office buildings, and by (6) assuring that the recreational needs 
of new residents will not overload nearby coastal recreation areas by correlating the 
amount of development with local park acquisition and development plans with the 
provision of onsite recreational facilities to serve the new development.  

 
Section 30253. 

 
 New development shall: 
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 (1)  Minimize risks to life and property in areas of high geologic, flood, and fire 
hazard. 
 
 (2)  Assure stability and structural integrity, and neither create nor contribute 
significantly to erosion, geologic instability, or destruction of the site or surrounding 
area or in any way require the construction of protective devices that would 
substantially alter natural landforms along bluffs and cliffs. 
 
 (3)  Be consistent with requirements imposed by an air pollution control district or 
the State Air Resources Control Board as to each particular development. 
 
 (4)  Minimize energy consumption and vehicle miles traveled. 
 
 (5)  Where appropriate, protect special communities and neighborhoods which, 
because of their unique characteristics, are popular visitor destination points for 
recreational uses. 

 
The appellants contend that the project is not consistent with the certified Port Master 
Plan, and that approval of the project will have adverse impacts on public access, 
circulation, public recreation, visual quality, geologic stability, and biological resources.  
 
 1. Public Access and Recreation. The approved new landside restaurant and 
outdoor dining would be located immediately adjacent to the water. A public sidewalk 
would be constructed on the inland side of the restaurant, with two new public viewpoints 
created on both sides of the proposed building, and one new public viewpoint next to the 
existing waterfront restaurant located west of the subject site. However, this design and 
siting is in direct conflict with the PMP policy requiring that access be provided along the 
waterfront wherever possible with promenades and paths.  
 
The certified PMP and past Commission action has consistently supported the position 
that new development and redevelopment of existing leaseholds must provide public 
shoreline access between the upland development and the waterfront. The public can 
currently walk up to and along the waterfront in this location, albeit in a parking lot. The 
approved viewpoints would not provide notably superior access than currently available 
in the existing parking area, while the location of the new landside restaurant structure 
would significantly reduce existing access to the shoreline.  
 
In addition, the proposed new restaurant structure will result in the loss of at least two 
parking spaces, and 10 spaces out of the existing 308 spaces will be converted to 
valet/employee parking spaces. A draft parking analysis for the project indicates that a 
minimum of 310 parking spaces are required to meet the demand for parking at the site. 
Recently, the Port has been addressing parking issues and the requirement to develop 
non-automobile linking systems by requiring tenants to participate in the Port’s newly 
developed and expanding shuttle service. However, no such requirements or mitigation 
measures have been included in the proposed project. Therefore, the appeal raises a 
substantial with regards to the appellants' contentions. 
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 2. Enhancement and Maintenance Visual Quality.  In addition to the direct public 
access blockage, the approved project provides no visual analysis of the impact the new 
landside structure would have on public views. As with public access, the views from the 
proposed viewpoints would be no better than existing views from the site, while the 
approved restaurant building would block the existing expansive views of the bay and 
downtown from the parking area, and potentially also encroach on views from the east 
end of Harbor Island Drive. Therefore, the appeal raises a substantial issue with regards 
to the appellants' contentions. 
 
 3. Protection of Natural Resources.  The project includes relocating the barge 
planned for the reconstructed restaurant facilities to an unspecified location that will be 
entirely within the Port District’s jurisdiction. There may be eelgrass beds in the vicinity 
of the barge, and the Port has not provided any analysis regarding the impacts relocating 
the barge could have on eelgrass, and no conditions requiring measures to prevent the 
spread of the invasive algae Caulerpa taxifolia have been added to the approval. 
Conditions addressing water quality associated with the barge and the landside restaurant 
are vague and do not include any specific conditions regarding development on the water. 
The approval does not include a landscape plan or condition that prohibits use of non-
invasive species. The use of invasive species in the urban environment is inconsistent 
with the resource protection provisions within the PMP that require the preservation and 
enhancement of natural resources, and keeping appraised of new information on 
ecological balance and interrelationships. Therefore, the appeal raises a substantial with 
regards to the appellants' contentions. 
 
 4. Geotechnical Hazards/Public Safety.  The appellants contend that the project is 
not consistent with the certified Port Master Plan policies that require development to 
facilitate a tideland environment free of hazards to the health and welfare of the people of 
California resulting from seismic risk. The appellants contend that the landside restaurant 
would be located in a fault zone and that there is insufficient data to accurately determine 
the location and width of faulting on the project site. The Port did not include an analysis 
of this potential impact. Therefore, the appeal raises a substantial with regards to the 
appellants' contentions. 
 
D. CONCLUSION 
 
In summary, excluding the proposed restaurant redevelopment and expansion from 
coastal development permit requirements is inconsistent with the certified PMP. Based on 
the above discussion, it is clear that the development requires review pursuant to a coastal 
development permit. In addition, the project may have impacts on public access, public 
recreation, parking, views, biological quality, and public safety; thus, the project is 
potentially inconsistent with many provisions of the certified PMP. Therefore, the appeal 
raises a substantial issue with regards to the appellants' contentions. 
 
E. SUBSTANTIAL ISSUE FACTORS 
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As discussed above, there is inadequate factual and legal support for the Port's 
determination that the proposed development is consistent with the certified PMP. The 
other factors that the Commission normally considers when evaluating whether a local 
government’s action raises a substantial issue also support a finding of substantial issue. 
The objections to the project suggested by the appellants raise substantial issues of 
regional or statewide significance and the decision creates a poor precedent with respect 
to the proper interpretation of the Port's PMP, as the Port's determination of when 
development requires a coastal development permit and a Port Master Plan Amendment 
are not only incorrect interpretations of the PMP, but they could also set an adverse 
precedent elsewhere along the coast. In addition, the coastal resources potentially affected 
by the decision—including blockage of public access and views along the shoreline, 
water quality, and marine resources, are significant. 
             
 
SUBSTANTIVE FILE DOCUMENTS:  Appeal by Commissioners Sanchez and Brennan 
filed 2/6/13; Appeal by Unite Here Local 30 filed 2/6/13; Certified San Diego Unified Port 
District Port Master Plan.  
 
 
 
 (G:\San Diego\Reports\Appeals\2011\A-6-PSD-11-006 NEVP Coastal Access SI  de novo stfrpt March 23.doc) 
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