
STATE OF CALIFORNIA—NATURAL RESOURCES AGENCY EDMUND G. BROWN, JR.,  GOVERNOR 

CALIFORNIA COASTAL COMMISSION 
45 FREMONT, SUITE 2000 
SAN FRANCISCO, CA 94105- 2219 
VOICE (415) 904- 5200 
FAX ( 415) 904- 5400 
TDD (415) 597-5885 

 

 

 

 

 

                                                                                                   Th8 
 

Staff:                A. McLendon-SF 
Staff Report:         2/20/13  

        Hearing Date:                      3/7/13 
 
 
STAFF REPORT: RECOMMENDATIONS AND FINDINGS FOR 
CONSENT AGREEMENT AND AMENDMENT TO CEASE AND 

DESIST ORDER 
 
Cease and Desist Order No.:  CCC-09-CD-01-A 
 
Related Violation File:   V-4-07-006 
 
Property Owner/Person Subject   Lisette Ackerberg, in her individual capacity and as 
to this Order Amendment:  trustee of the Lisette Ackerberg Trust 
 
Location:  Two parcels totaling approximately .95 acres, 

located between Pacific Coast Highway and the 
beach, in the Carbon Beach area of Malibu (APNs 
4452-002-013, 4452-002-011) with a situs address 
of 22466 and 22500 Pacific Coast Highway, 
Malibu, Los Angeles County 

 
Original Violation Description: Unpermitted development obstructing vertical and 

lateral public access easements including, but not 
limited to, rock riprap, 9-ft high wall, generator and 
associated concrete slab, fence, railing, planter, light 
posts, and landscaping; and violations of the 
conditions of Coastal Development Permits No. 5-
83-360 and 5-84-754, which required, among other 
things, vertical and lateral public access easements. 

 
Substantive File Documents:  1. Public Records contained in Cease and Desist 

Order File Nos. CCC-09-CD-01 and CCC-09-CD-
01-A. 

 
2.  Exhibits 1 through 11 of this staff report. 
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CEQA Status: Exempt (CEQA Guidelines (CG) §§ 15060(c)(2) 

and (3)) and Categorically Exempt (CG §§ 
15061(b)(2), 15307, 15308, and 15321) 

 
 

 
SUMMARY OF STAFF RECOMMENDATION 

 
A. OVERVIEW  
The proposed Consent Agreement and Cease and Desist Order Amendment No. CCC-09-CD-01-
A (“Consent Agreement and Amended Order”) will modify Cease and Desist Order CCC-09-
CD-01 (“the Order”) previously issued by the California Coastal Commission (“Commission”) 
on July 8, 2009, by incorporating new, mutually acceptable language to the order to settle all 
Coastal Act related claims, including claims for monetary fines and penalties under Chapter 9 of 
the Coastal Act.  Specifically, through this Consent Agreement and Amended Order, Lisette 
Ackerberg, in her individual capacity and as trustee of the Lisette Ackerberg Trust, the person 
originally subject to the Order and now subject to this Consent Agreement and Amended Order 
(“Respondent”), has agreed to, among other things, 1) remove all unpermitted development and 
development inconsistent with previously issued coastal development permits (“CDPs”), as 
described below, 2) provide for public access across a public vertical access easement by paying 
for and constructing an accessway (“Accessway”), 3) make an annual payment to the Mountains 
Recreation and Conservation Authority (“MRCA”), the holder of the vertical public access 
easement, for ten years to fund  the operation and maintenance of the Accessway, and 4) settle 
monetary claims for relief for those violations of the Coastal Act alleged in the Notice of Intent 
to Record a Notice of Violation of the Coastal Act and to Commence Cease and Desist Order 
Proceedings dated April 27, 2007 (“NOI”), and occurring prior to the date of the Consent 
Agreement and Amended Order.  By signing the Consent Agreement and Amended Order, 
Respondent has agreed to not contest the issuance or enforceability of the Consent Agreement 
and Amended Order. (See Exhibit #1 for Consent Agreement and Cease and Desist Order 
Amendment No. CCC-09-CD-01-A).  
 
B. DESCRIPTION OF PROPERTY 
The property at issue is two lots totaling .95 acre of beachfront land located at 22466 and 22500 
Pacific Coast Highway in Malibu in Los Angeles County and identified by the Los Angeles 
County Assessor’s Office as APNs 4452-002-013 and 4452-002-011 (“the property”).   The 
property is located between Pacific Coast Highway (“PCH”) and the beach, in an area of Malibu 
known as Carbon Beach, where contiguous residential development fronting the highway 
separates it from the beach both physically (i.e., the public cannot reach the beach from the road) 
and visually (the public cannot see the beach from the road).  There are two open vertical public 
accessways (accessways running perpendicular to the coast, providing access from the road to 
the beach) in the area, one located .3 miles upcoast and one .4 miles downcoast from the 
property. In the 1980s, the Commission approved two CDPs for development on the property, 
each of which required the permittee to offer to dedicate a public access easement over a portion 
of the property (one vertical from PCH to the mean high tide line (“MHTL”) and one lateral 
across the width of the property from the toe of the seawall seaward to the MHTL).  The vertical 
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public access easement, which covers a 10-foot wide strip of land along the downcoast edge of 
the property, is now held by MRCA.1  The lateral public access easement is held by the State 
Lands Commission. 
 
C. SUMMARY OF VIOLATION AND PROPOSED RESOLUTION  
The violations that originally gave rise to this case and which are the subject of the Order and 
this amendment proceeding include the placement of rock riprap, a 9-ft high concrete wall, a 
generator and associated concrete slab2, fence, railing, planter, light posts, and landscaping on 
the property.  The unpermitted items were placed directly within the vertical public access 
easement and/or the lateral public access easement, which, as explained above, were both 
required pursuant to conditions imposed by the Commission when it issued two CDPs for 
development on the property.  To address the Coastal Act violations and require removal of these 
physical obstructions of the easements, on July 8, 2009, the Commission approved Cease and 
Desist Order CCC-09-CD-01 (Exhibit #3). The adopted findings for the July 8, 2009 Staff 
Report supporting the issuance of the Order are attached as Exhibit #2 and are hereby 
incorporated into this staff report.   
 
On August 4, 2009, Respondent filed, with the Los Angeles County Superior Court, a petition 
for a writ of administrative mandamus seeking to vacate and set aside the Commission’s July 8, 
2009 issuance of the Order (the “writ action”).  On July 5, 2011, the trial court denied 
Respondent’s request and upheld the Commission’s Order (Exhibit #6 and #7).3 In August 
                                                      
1 On December 17, 2003, Access for All (“AFA”) obtained the vertical public access easement and associated rights 
through the recording of a “Certificate of Acceptance,” accepting the Offer to Dedicate a vertical public access 
easement that Respondent had recorded almost 19 years earlier, pursuant to a requirement of CDP No. 5-84-754.  
Because of the issues related to AFA entering into a stipulated judgment with Respondent, as discussed in footnote 
3, below, on September 22, 2011, the State Coastal Conservancy, through the terms of the 2003 Certificate of 
Acceptance, divested AFA’s interest in the easement from AFA (Exhibit #4).  On September 27, 2012, the 
Mountains Recreation and Conservation Authority recorded a Certificate of Acceptance obtaining the legal interest 
in the vertical public access easement. (Exhibit #5).    

2 Respondent has since removed the generator and associated concrete slab pursuant to a permit issued by the City of 
Malibu. 

3 Prior to the Commission’s July 2009 action on the Order, the prior holder of the vertical access easement across 
Respondent’s property, AFA, filed litigation against Respondent to, among other things, force the removal of the 
encroachments from the easement area (the “AFA enforcement action”). As discussed in the addendum to the Staff 
Report and Adopted Findings for the Order and during the staff presentation for the Order, on June 19, 2009, AFA 
and Respondent entered into a settlement agreement and filed a stipulated judgment to purportedly resolve the 
Coastal Act violations on the property. Respondent argued in the writ action that the stipulated judgment from the 
AFA enforcement action barred the Commission from issuing the Order, pursuant to the doctrine of res judicata.  
The trial court rejected that argument.  In addition, on September 11, 2009, the Commission filed a motion to 
intervene and vacate the stipulated judgment. On November 28, 2012, after Respondent had exhausted her appeal 
options in the writ action, and the Court of Appeal had held that the stipulated judgment from the AFA enforcement 
case was invalid, the court in the AFA enforcement action vacated the judgment between AFA and Respondent, but 
it continued the Motion to Intervene (Exhibit #9). On January 23, 2013, the court granted the Commission’s motion 
to intervene, making the Commission a plaintiff in the enforcement case, but stayed the case until March 29, 2013, 
to allow time for the Commission and Respondent to reach this Consent Agreement and Amended Order (Exhibit 
#10).  As part of the Consent Agreement and Amended Order, Respondent and the Commission agree to cooperate 
in seeking prompt dismissal of the AFA v. Ackerberg lawsuit by March 29, 2013, if AFA does not seek dismissal of 
the lawsuit or does not accomplish it by that date. 



CCC-09-CD-01-A (Ackerberg) 
 
 

4 

2011, Respondent appealed the trial court’s decision and on August 27, 2012, the Court of 
Appeal affirmed the trial court’s decision in full (Exhibit #8). On October 10, 2012, Respondent 
filed a petition for review with the California Supreme Court; and on November 20, 2012, the 
State Supreme Court denied the petition for review. The litigation over the Commission’s 
issuance of the Order is final, and the Order has been upheld.  
 
Over the last two years, during and after the conclusion of the litigation over the Order, 
Respondent and her legal counsel have worked closely and cooperatively with Commission staff 
to resolve all Coastal Act claims to reach this amicable resolution and staff appreciates 
Respondent’s efforts in coming to this conclusion.   
 
Commission staff recommends approval of this amendment since it would fully resolve this 
case without the need for further litigation, and result in both opening up of the accessway and a 
resolution of civil penalties. 
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I. MOTION AND RESOLUTION  

 
Motion: 

 
I move that the Commission issue Consent Agreement and Cease and Desist Order 
Amendment No. CCC-09-CD-01-A pursuant to the staff recommendation.  

 
Staff recommends a YES vote on the foregoing motion.  Passage of this motion will result in the 
issuance of the Consent Agreement and Cease and Desist Order Amendment. The motion passes 
only by an affirmative vote of a majority of Commissioners present.  
 
Resolution to Issue Consent Agreement and Cease and Desist Order Amendment: 

 
The Commission hereby issues Consent Agreement and Cease and Desist Order 
Amendment No. CCC-09-CD-01-A, as set forth below, and adopts the findings set 
forth below on grounds that (1) development, conducted and maintained by 
Respondent, has occurred on property owned by Respondent without a coastal 
development permit, and that development has occurred inconsistent with 
previously issued coastal development permits, in violation of the Coastal Act; 
and (2) changes to the Order effected by the Consent Agreement and Cease and 
Desist Order Amendment do not alter any of the legal bases for, or findings of the 
Commission in support of, the issuance of the underlying Order, are necessary to 
ensure compliance with the Coastal Act, and are mutually agreeable to the 
parties. 

 
 
II. JURISDICTION 

 
The property lies within the City of Malibu, which has a certified Local Coastal Program (LCP).  
In this case, the Commission has jurisdiction in this matter because the violations involve actions 
in conflict with two Commission-issued CDPs, and the development inconsistent with the 
Commission-issued CDPs would require an amendment of those permits, which must be issued 
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by the Commission, whereas no CDP nor CDP amendment was ever issued for that development 
at issue.  Thus, both prongs of Coastal Act Section 30810(a) conferring enforcement jurisdiction 
on the Commission are triggered.  Staff also notes that in June of 2005, one of Respondent’s 
attorneys requested a meeting or hearing with the City regarding the “vertical access issues 
relating to the Ackerbergs’ property.”  In response to this request, the Environmental and 
Community Development Director of the City of Malibu wrote a letter to the attorney, stating 
that the Commission has authority over this matter.  Finally, the Commission has jurisdiction 
here because it is amending one of its own orders. 
 
 
III. COMMISSION’S AUTHORITY 

 
The Commission can issue a Cease and Desist Order under Section 30810 of the Coastal Act in 
cases where it finds that the activity that is the subject of the order has occurred either without a 
required CDP or in violation of a previously granted CDP.  This criterion is met in this case, as 
was found by the Commission in its issuance of the underlying Cease and Desist Order No. 
CCC-09-CD-01, which is being amended by this action, and as summarized briefly below.   
 
The Commission may, after public hearing, modify a cease and desist order that it has issued, 
under certain enumerated and limited circumstances.  The requirements to qualify for and 
procedures for modifications of Commission cease and desist orders are set forth in California 
Code of Regulations, Title 14 (“14 CCR”), Division 5.5, Section 13188, which provides for 
public hearings to be held on such modifications. 
 
 
IV. HEARING PROCEDURES 

 
The procedures for a hearing on a Cease and Desist Order are outlined in 14 CCR Section 13185.   

 
For a Cease and Desist Order hearing, the Chair shall announce the matter and request that all 
parties or their representatives present at the hearing identify themselves for the record, indicate 
what matters are already part of the record, and announce the rules of the proceeding, including 
time limits for presentations.  The Chair shall also announce the right of any speaker to propose 
to the Commission, before the close of the hearing, any question(s) for any Commissioner, at his 
or her discretion, to ask of any other party.  Staff shall then present the report and 
recommendation to the Commission, after which the alleged violator(s) or their representative(s) 
may present their position(s) with particular attention to those areas where an actual controversy 
exists.  The Chair shall then recognize any other persons who have indicated a desire to speak 
concerning the matter by submitting a speaker slip, after which time Staff typically responds to 
the testimony and to any new evidence introduced. 

 
The Commission will receive, consider, and evaluate evidence in accordance with the same 
standards it uses in its other quasi-judicial proceedings, as specified in 14 CCR Section 13186, 
incorporating by reference Section 13065.  The Chair will close the public hearing after the 
presentations are completed.  The Commissioners may ask questions to any speaker at any time 
during the hearing or deliberations, including, if any Commissioner so chooses, any questions 
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proposed by any speaker in the manner noted above.  Finally, the Commission shall determine, 
by a majority vote of those present and voting, whether to issue the Cease and Desist Order, 
either in the form recommended by the Executive Director, or as amended by the Commission.  
Passage of the motion above, per the Staff recommendation or as amended by the Commission, 
will result in issuance of the Cease and Desist Order. 
  
 
V. FINDINGS FOR CONSENT AGREEMENT AND CEASE AND 

DESIST ORDER AMENDMENT NO. CCC-09-CD-01-A4 
 
Staff recommends the Commission adopt the following findings of fact in support of its action.  
As noted above, the findings for the original Order issued in July 2009, Cease and Desist Order 
No. CCC-09-CD-01, are hereby incorporated by reference and included in this Staff Report, 
which are attached hereto as Exhibit #2.  In that original action, the Commission found, inter 
alia, that the development subject to this proceeding occurred without a coastal development 
permit and inconsistent with Coastal Development Permits No. 5-83-360 and 5-84-754.  
Therefore, the Commission has found that the criteria for issuance of a cease and desist order 
under Section 30810 of the Coastal Act has been met and is also met for this Amendment as 
well. 
 
A. DESCRIPTION OF UNPERMITTED DEVELOPMENT 
The violations that originally gave rise to this case and which are the subject of the Order and 
this amendment proceeding include the placement of rock riprap, a 9-ft high concrete wall, a 
generator and associated concrete slab5, fence, railing, planter, light posts, and landscaping.  The 
unpermitted items were placed directly within a vertical public access easement and/or a lateral 
public access easement, both of which were required pursuant to conditions imposed by the 
Commission when it issued two CDPs for development on the property.   
 
B.  BASIS FOR ISSUANCE AND MODIFICATION OF CEASE AND DESIST ORDERS  
The statutory authority for issuance of Cease and Desist Orders under the Coastal Act, including 
the proposed Consent Agreement and Cease and Desist Order Amendment, is provided in 
Section 30810 of the Coastal Act, and amendments to such orders are specifically provided for in 
14 CCR Section 13188, which sets forth the specific and limited bases for such amendments, 
which have been met here. 
 
Section 30810 of the Coastal Act states, in part: 
 

(a)  If the commission, after public hearing, determines that any person… has 
undertaken, or is threatening to undertake, any activity that (1) requires a permit from 
the commission without securing the permit or (2) is inconsistent with any permit 

                                                      
4 These findings also hereby incorporate by reference the Summary at the beginning of the February 20, 2013 staff 
report (“Staff Report: Recommendations and Findings for Consent Agreement and Amendment to Cease and Desist 
Order”) in which these findings appear, which section is entitled “Summary of Staff Recommendation.” 

5 See footnote 2 
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previously issued by the commission, the commission may issue an order directing that 
person… to cease and desist.  The order may also be issued to enforce any requirements 
of a certified local coastal program . . . or any requirements of [the Coastal Act] which 
are subject to the jurisdiction of the certified program or plan, under any of the following 
circumstances:  
 
(1)  The local government . . . requests the commission to assist with, or assume 

primary responsibility for, issuing a cease and desist order. 
 

14 CCR Section 13188 states, in part: 
 

(b) The commission, after public hearing, may rescind or modify a cease and desist order 
that it has issued.  A proceeding for such a purpose may be commenced by… the 
executive director… 
 

Here, the Executive Director, after reaching a settlement with Respondent, has determined that 
commencing such an amendment proceeding is appropriate and would save both the State and 
Respondent time, resources and costs by providing an amicable and efficient resolution of this 
matter.  Both Respondent (as the entity to which the Order was directed) and the Executive 
Director seek Commission approval of the proposed Consent Agreement and Amended Order.  
As described above, the Commission has already found that the criteria for issuance of a cease 
and desist order for this matter has been met.  The Consent Agreement and Amended Order will 
modify the previously issued Order to settle, among other things, the Commission’s monetary 
claims for relief for those violations of the Coastal Act that were set forth in the NOI and that 
occurred prior to the date of the Consent Agreement and Amended Order. 
 
Therefore, staff recommends that the Commission issue the Consent Agreement and Cease and 
Desist Order Amendment No. CCC-09-CD-01-A attached as Exhibit #1 of this staff report. 
 
C.  ORDERS ARE CONSISTENT WITH CHAPTER 3 OF THE COASTAL ACT 
The Consent Agreement and Amended Order attached to this staff report as Exhibit #1 is 
consistent with the resource protection policies found in Chapter 3 of the Coastal Act.  The 
Consent Agreement and Amended Order requires Respondent to, among other things, remove 
unpermitted development from public access easements on the property, construct a public 
accessway (through a coastal development permit), and pay for operation and maintenance costs 
of the public accessway for 10 years, in addition to paying fines and penalties to resolve 
Respondent’s civil liabilities under the Coastal Act.  The Consent Agreement and Amended 
Order will provide for significantly improved public access to Carbon Beach in Malibu by 
requiring removal of physical impediments to public access and construction of a public 
accessway that will allow the public to reach the shoreline from PCH, where such access was 
precluded before.  
 
Therefore, the Consent Agreement and Amended Order is consistent with the Chapter 3 policies 
of the Coastal Act. 
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D.  CALIFORNIA ENVIRONMENTAL QUALITY ACT  
The Commission finds that issuance of this Consent Agreement and Amended Order to compel 
compliance with the Coastal Act are exempt from any applicable requirements of the California 
Environmental Quality Act of 1970 (CEQA), Cal. Pub. Res. Code §§ 21000 et seq., and will not 
have significant adverse effects on the environment, within the meaning of CEQA.  The Consent 
Agreement and Amended Order are exempt from the requirement for the preparation of an 
Environmental Impact Report, based on Sections 15060(c)(2) and (3), 15061(b)(2), 15307, 
15308 and 15321 of CEQA Guidelines, which are also in 14 CCR. 
 
E.  CONSENT AGREEMENT: SETTLEMENT 
Chapter 9, Article 2, of the Coastal Act provides that violators may be civilly liable for a variety 
of penalties for violations of the Coastal Act, including daily penalties for knowingly and 
intentionally undertaking development in violation of the Coastal Act.  Respondent has clearly 
stated her willingness to completely resolve the violations at issue herein, including any civil 
liability, administratively and amicably, through a settlement process.  To that end, Respondent 
has committed to comply with all terms and conditions of the Consent Agreement and Amended 
Order, including the provisions regarding monetary penalties, and not to contest the issuance or 
implementation of the Consent Agreement and Amended Order. 
 
In summary, through the signing of the Consent Agreement and Amended Order, Respondent 
has agreed to: 
 
 -  Perform no further unpermitted development or take actions that would interfere or 
prevent legal public use of the access easements. 
 -  Remove, through an approved Removal Plan, all unpermitted development in the 
access easements. 
 -  Develop and submit an Accessway Improvement Plan, submit a CDP amendment 
application to authorize it under the Coastal Act, and construct, at Respondent’s cost, the public 
accessway. 
 -  Pay to MRCA $35,000 a year for ten years to cover the costs of operating and 
maintaining the vertical accessway. 
 -  Pay $350,000 to the Violation Remediation Account to go toward the improvement, 
enhancement, and maintenance of public access elsewhere in the Malibu area. 
 -  Pay $160,000 for each year, or a proportional amount for any fraction of a year, from 
January 1, 2013 through the date on which the public access easements on the property are open 
and available to the public (an amount that may likely be in excess of $290,000) (this amount 
will also go toward the improvement, enhancement, and maintenance of public access elsewhere 
in the Malibu area). 
 -  Pay $170,000 as a full, complete, and final reimbursement to the Commission for all 
attorney’s fees and costs. 
 -  Dismiss all litigation against the Commission. 
 
Staff recommends that the Commission issue Consent Agreement and Cease and Desist Order 
Amendment No. CCC-09-CD-01-A attached hereto as Exhibit #1 of this Staff Report. 
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CONSENT AGREEMENT AND CEASE AND DESIST ORDER AMENDMENT 

NO. CCC-09-CD-01-A 
 
 
 
1.0 AMENDMENT TO CEASE AND DESIST ORDER 
 

Pursuant to its authority under Public Resources Code Section 30810 and California Code 
of Regulations Title 14, Division 5.5, Section 13188, the Commission, with the consent 
and agreement of Lisette Ackerberg, in her individual capacity and as trustee of the 
Lisette Ackerberg Trust, (hereinafter, “Respondent”), hereby amends Cease and Desist 
Order No. CCC-09-CD-01, which was previously approved by the Commission on July 
8, 2009.  Effective upon issuance of this Consent Agreement and Cease and Desist Order 
Amendment No. CCC-09-CD-01-A, the remaining terms of this document shall 
constitute the terms of Cease and Desist Order No. CCC-09-CD-01, as amended, and 
shall be referred to as the “Consent Agreement and Amended Order”.  Through the 
execution of this Consent Agreement and Amended Order, Respondent agrees to comply 
with the terms of the Consent Agreement and Amended Order and agrees to accept the 
terms and conditions herein.  

     
2.0 NO FUTURE UNPERMITTED DEVELOPMENT 
 

Respondent shall not perform, cause to be performed, or permit the performance of any 
development, as that term is defined in the Coastal Act (Cal. Pub. Res. Code § 30106), on 
the property located at 22466 and 22500 Pacific Coast Highway in Malibu, Los Angeles 
County, identified by the Los Angeles County Assessor’s Office as APNs 4452-002-011 
and 4452-002-013, (the “subject property”) without first obtaining authorization under 
the Coastal Act or the City of Malibu’s Local Coastal Program, as appropriate, or written 
acknowledgment from the appropriate governmental entity that the proposed 
development is exempt therefrom. Respondent shall refrain from any attempts to limit or 
interfere with lawful public use of the public access easements created by the acceptances 
of Offers to Dedicate recorded July 11, 2983 (Instrument No. 83-950711) and April 4, 
1985 (Instrument No. 85-369283), or lawful use by the holder(s) of the easement(s) to 
maintain the areas and make them available for public use.   

 
3.0 REMOVAL PLAN 
 
3.1 Within 60 days of issuance of this Consent Agreement and Amended Order, Respondent 

shall submit for the review and approval of the Executive Director of the Commission a 
proposed Removal Plan that provides for the removal of all structures and materials that 
are located within the vertical and lateral public access easements on the subject property 
as a result of either development (as that term is defined in the Coastal Act – Cal. Pub. 
Res. Code § 30106) that lacked the necessary authorization under the Coastal Act or its 
predecessor (hereinafter referred to as “unpermitted development”) and/or development 
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inconsistent with coastal development permits Nos. 5-83-360 and 5-84-754, including but 
not limited to: rock riprap, with the exception of any rock riprap for which Respondent 
has submitted a request for after-the-fact authorization as provided for in Section 3.6, a 9-
ft high wall, concrete slab and generator, fence, railing, planter, light posts, staircase, and 
landscaping.  The Removal Plan shall be prepared by a certified civil engineer or other 
qualified professional licensed by the State of California acceptable to the Executive 
Director of the Commission (“Executive Director”), and must contain the following 
provisions: 
 
A. A detailed description of the proposed removal activities, which shall indicate that 
Respondent will utilize removal techniques that, to the extent possible, minimize impacts 
to the beach. 
 
B.  A timetable for removal, consistent with sections 8.1 and 8.3, below.  
 
C. Identification of the disposal or recycling site to which removed development 
materials will be transported, which site must be a licensed disposal facility located 
outside of the Coastal Zone, and a commitment that any hazardous materials will be 
transported to a licensed hazardous waste disposal facility. 
 
D. If mechanized equipment is to be used, the Removal Plan must specify the 
following information: 
 

1) Type of mechanized equipment that will be used for removal activities; 
2) Length of time equipment will be used;   
3) Routes that will be utilized to bring equipment to and from the property including 

to and from the sandy beach area where the rock riprap is located; 
4) Storage location for equipment when not in use during removal process 

(mechanized equipment cannot be stored on the sandy beach);  
5) Hours of operation of mechanized equipment; 
6) Contingency plan that addresses clean-up and disposal of released materials and 

water quality concerns in case of a spill of fuel or other hazardous release from 
use of mechanized equipment; 

7) Measures to be taken to protect water quality. 
 

3.2 Respondent represents and warrants that the concrete slab and generator addressed in the 
original Cease and Desist Order (CCC-09-CD-01) have been removed from the vertical 
easement area and relocated pursuant to a building permit issued by the City of Malibu.  
The Commission acknowledges that Respondent has provided evidence that the 
relocation of the concrete slab and generator was completed pursuant to the issued 
building permit and that the City of Malibu has signed off on the permit. 

 
3.3 If the Executive Director determines that any modifications or additions to the submitted 

Removal Plan are necessary, he shall notify Respondent and Respondent shall complete 
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all requested modifications and resubmit a revised Removal Plan for review and approval 
within 10 days of the date of the notification. 
 

3.4 Respondent shall commence removal activities, complete all removal activities listed in 
the Removal Plan, and perform all removal activities consistent with the Removal Plan 
and consistent with the timeline established by Section 8.0, below. 
 

3.5 Within 10 days of completion of removal activities, Respondent shall submit evidence of 
the completion to the Executive Director for his review and approval.  After review of the 
evidence, if the Executive Director determines that the removal activities did not address 
and resolve the unpermitted development and any other inconsistencies with previously 
issued coastal development permits in whole or in part and in compliance with the 
Coastal Act, the Removal Plan, and this Consent Agreement and Amended Order, he 
shall specify any measures necessary to ensure that the removal complies with the 
approved Removal Plan, this Consent Agreement and Amended Order, and the Coastal 
Act.  Respondent shall implement any specified measures, within the timeframe specified 
by the Executive Director. 

 
3.6 COASTAL DEVELOPMENT PERMIT AMENDMENT – AFTER-THE-FACT 
 

A.  If Respondent desires to retain any portion of the rock riprap identified in Section 
17.0, below, within 30 days of issuance of this Consent Agreement and Amended Order, 
Respondent shall submit, and not withdraw or impede final Commission action in any 
way on, a “complete” coastal development permit amendment application for after-the-
fact changes to CDP No. 5-83-360 to allow for a change in limits and size of rock to be 
used as toe protection to ensure structural stability of an existing, approved bulkhead.  

 
1. In any application submitted pursuant to this Section 3.6, Respondent shall 

propose the minimum amount of rock necessary to ensure structural integrity 
of the existing, approved bulkhead.  Respondent shall also propose to remove 
any authorized rock that becomes exposed by wind, rain, tide, surf, sea-level 
rise, or other means. 

2. Any application submitted pursuant to this Section 3.6, shall include 
authorization and/or lease agreements from the California State Lands 
Commission (“SLC”) for the placement of new or retention of existing 
development, including rock riprap, within the lateral public access easement 
held by SLC on the subject property. Delays caused by SLC in processing 
such authorization and/or lease agreements shall be grounds, pursuant to 
Section 12.0, below, for the Executive Director to extend the deadline in 
Section 3.6A, above.  

3. Respondent agrees that if, at any time in the future, she or her successors in 
interest, heirs, or assigns proposes to construct a new shoreline protective 
device, at the time of its construction she or her successors in interest, heirs, or 
assigns shall remove any rock that remains in the lateral public access 
easement area and has not been authorized to remain through the approval of 
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the new shoreline protective device. Respondent agrees to provide notice of 
and condition transfer upon others agreeing to this requirement and the other 
terms of this Consent Agreement and Amended Order to any successors in 
interest, heirs, and/or assigns. 

4. Respondents shall comply with the terms and conditions of any permit issued 
pursuant to the application submitted under this Section within 150 days of 
final Commission action. 

5. Within 30 days of the effective date of this Consent Agreement and Amended 
Order, Respondent shall submit, for the review and approval of the 
Commission’s Executive Director, a Second Removal Plan for removal of any 
development listed in Section 3.6.A that Respondents do not apply to retain in 
the permit application required by that Section. The Second Removal Plan 
shall be prepared and implemented consistent with the provisions set forth in 
Section 3.1-3.5, above and 8.1, below. 

 
B.  Denial of Development 

 
1. Respondents shall submit, for the review and approval of the Commission’s 

Executive Director, a Third Removal Plan for the removal of any development 
for which this Consent Agreement and Amended Order provides for 
application to the Commission, and for which the Commission denies 
authorization. The Third Removal Plan shall be submitted within 30 days of 
final action on said denial, and shall be prepared and implemented consistent 
with the provisions set forth in Section 3.1 – 3.5, above and 8.1, below. 

 
4.0 ACCESSWAY IMPROVEMENT PLAN  
  
4.1 Within 60 days of issuance of this Consent Agreement and Amended Order, Respondent 

shall submit for the review and approval of the Executive Director a proposed Accessway 
Improvement Plan that provides for public access across and through the vertical public 
access easement area on the subject property from Pacific Coast Highway to the sandy 
beach, including any development required to facilitate public access and any other 
development proposed for the easement area.  Prior to submittal of the Accessway 
Improvement Plan, Respondent shall consult with the Mountains Recreation and 
Conservation Authority (“MRCA”), the holder of the subject vertical public access 
easement, or its successor in interest, to ensure that the Accessway Improvement Plan 
will provide adequate public access across the public access easement and comply with 
applicable requirements. If the Executive Director determines that any modifications or 
additions to the submitted Accessway Improvement Plan are necessary, he will notify 
Respondent and Respondent shall complete all requested modifications and resubmit a 
revised Accessway Improvement Plan for review and approval within 14 days from the 
date of the notification.    The Accessway Improvement Plan shall include the following 
design criteria/constraints:  
 
A.  The access easement shall remain 10 feet in width. 
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B.  The accessway may have no more than one gate located at the landward (Pacific 
Coast Highway) side of the subject property. The gate shall be installed with an 
automatic locking system.  The gate shall incorporate a mechanism that automatically 
puts the gate into the unlocked and “open” position from one hour before sunrise to one 
hour after sunset. The gate shall be of an open design, allowing public views from PCH 
to the ocean and/or beach. No solid or other visually impermeable materials shall be used 
in the construction of the gate, except as may be required to secure the gate in place.  The 
gate shall provide for the ability to exit the easement area to Pacific Coast Highway 24 
hours a day. 
 
C.  A ramp at the seaward end of the accessway shall be used in the design to allow for 
access over the permitted seawall and to account for fluctuations in sand elevations. The 
ramp shall be designed to not impede lateral public access along the sandy beach. 
 
D.  Security lighting may be proposed, however any existing lighting/light posts within 
the easement area used for illuminating the existing tennis court must be removed as 
required by Section 3.0, above. 
 
E.  Security cameras may be proposed to monitor the subject property not encumbered by 
the access easements, but in no circumstances shall any security camera or system be 
located within the access easement. In addition, any proposed security camera/system 
shall be designed so as not to interfere with or to discourage the public’s ability to use 
and enjoy the access easement. 

 
F.  Fences and/or walls may be proposed to separate the public access easement from the 
area of the subject property not encumbered by the access easement.  The height and 
seaward extension of the fence/wall shall be consistent with the City of Malibu Local 
Coastal Plan (“City LCP”).  Any fence/wall shall not be located within the 10-foot wide 
easement area. 

 
4.2 Within 14 days of receiving approval of the Accessway Improvement Plan from the 

Executive Director, Respondent shall submit to the South Central Coast District office of 
the Commission all materials that are required to complete a coastal development permit 
(“CDP”) amendment application (to amend existing CDP No. 5-84-754), for the 
proposed Accessway Improvement Plan approved by the Executive Director.  At least 21 
days prior to the submittal of the CDP amendment application, Respondent shall offer the 
holder of the vertical access easement (“easement holder”) the opportunity to be a co-
applicant in the CDP amendment application. 
 

4.3 If, after receiving the CDP amendment application submittal, the Executive Director 
determines that additional information is required to complete the application, the 
Executive Director shall send a written request to the Respondent (and any co-
applicant(s)) for the information, which request will set forth the additional materials 
required and provide a reasonable deadline for submittal.  Respondent shall submit or 
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ensure the submittal of the required materials by the deadline specified in the request 
letter.  

  
4.4 Respondent agrees to not withdraw this application and to allow the application to 

proceed through the Commission permitting process according to applicable laws and 
regulations and the standard permitting procedures.  

  
4.5 Respondent shall fully participate and cooperate in the Commission permitting process, 

provide timely responses, and work to move the process along as quickly as possible, 
including responding to requests for information. 
 

4.6 If, at any time, Respondent fails to or is otherwise unable to proceed with the CDP 
amendment application process, Respondent shall authorize the easement holder to 
assume the primary role in and proceed with processing the CDP amendment application 
on its own.  If this occurs, Respondent agrees to pay the easement holder’s costs of 
processing the CDP amendment application.  Respondent shall pay such costs within 15 
days of receiving a written request from the easement holder for such payment, 
accompanied by bona fide invoices and/or contracts documenting such costs.  Regardless 
of who processes the CDP amendment application, all Respondent’s obligations under 
this Consent Agreement and Amended Order remain in effect, and Respondent shall 
undertake all work required herein to ensure that the Removal and Accessway 
Improvement Plans are implemented, consistent with the terms and conditions of this 
Consent Agreement and Amended Order.  

  
4.7 Respondent shall fully implement the Accessway Improvement Plan upon approval by 

the Commission and based on the timeframe to commence development of the accessway 
established in Section 8.0, below. 

  
4.8 Pursuant to her offer and agreement and pursuant to this Consent Agreement and 

Amended Order, Respondent shall pay the costs of constructing the access improvements 
on the subject property. 

 
5.0 All plans, reports, photographs and any other materials that the Consent Agreement and 

Amended Order requires Respondent to submit shall be submitted to: 
 

California Coastal Commission 
Attn: Aaron McLendon 
200 Oceangate, 10th Floor 
Long Beach, CA 90802 
(562) 590-5071 
Facsimile (562) 590-5084 

 

 
With a copy to: 
California Coastal Commission 
Attn: Pat Veesart 
89 S. California St., Suite 200 
Ventura, CA 93001 
(805) 585-1800 
Facsimile (805) 641-1732

 
6.0 All work to be performed under this Consent Agreement and Amended Order shall be 

done in compliance with all applicable laws. 
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7.0 Nothing in this Consent Agreement and Amended Order will restrict the submittal of 

any future application(s) by Respondent for coastal development permits and/or 
amendments to existing permits, for proposed development on the Subject Property 
outside of the easement areas.  Said proposed development may include, but is not 
limited to, placement of tennis court lighting, fencing, and wind screens, and planters 
and stairways.  Nothing herein provides any assurance of the Commission’s approval 
of any future application(s) by Respondent for coastal development permits and/or 
amendments to existing permits. 

 
8.0   ADDITIONAL DEADLINES  
  
8.1 Removal Plan 
 

Within 180 days of approval of the Removal Plans produced pursuant to this Consent 
Agreement and Amended Order, Respondent shall commence removal of the 
unpermitted development and/or the development inconsistent with CDP Nos. 5-83-
360 and 5-84-754, as defined by the approved Removal Plan, with the following 
exceptions: 

 
i.   The 9-foot high wall in the vertical public access easement, located on the Pacific 

Coast Highway side of the property. 
 

Respondent shall completely remove the unpermitted development and/or the 
development inconsistent with CDP Nos. 5-83-360 and 5-84-754 (with the exception 
of items i, above) within 30 days of commencement of removal operations or until 
such time as provided for in the approved Removal Plans. 
 

8.2 Accessway Improvement Plan 
 

Within 150 days of approval of the CDP amendment application discussed in Section 
4.0, above, or within 1 year of the effective date of the Consent Agreement and 
Amended Order (provided the CDP amendment application has been approved), 
whichever occurs first, Respondent shall satisfy any permit conditions that must be 
satisfied to cause the permit to issue and shall commence construction of the public 
accessway as authorized by the amended CDP.  At no time shall construction of the 
public accessway begin until the CDP amendment has been issued.  If the CDP 
amendment has not been approved within 1 year of the effective date of the Consent 
Agreement and Amended Order, construction shall commence within 30 days of the 
date the amended CDP is issued, which Respondent shall use best efforts to secure. 
 

8.3 Construction of Accessway Improvements   
 

Following commencement of construction of the accessway improvements under the 
CDP amendment, Respondent shall carry out the construction expeditiously and shall 
finalize construction as promptly as is reasonably possible, but in no event more than 
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60 days following commencement of construction, unless the Executive Director or 
his designee, in consultation with the licensed contractor hired to construct the 
accessway improvement, determines that additional time is warranted.  If, at any time, 
Respondent fails to or is otherwise unable to proceed with the construction of the 
improvements under the  CDP amendment, at the easement holder’s written request, 
Respondent shall authorize the easement holder to assume the primary role in and 
proceed with construction and to enter the property for that purpose.  If this occurs, 
Respondent agrees to pay the easement holder’s costs of construction.  Respondent 
shall pay such costs within 15 days of receiving a written request from the easement 
holder for such payment, accompanied by bona fide invoices and/or contracts 
documenting such costs.  In the event that construction of some or all of the 
improvements under the CDP amendment is undertaken by the easement holder under 
the provisions of this section and provided that the easement holder uses the services 
of a licensed contractor, Respondent also agrees to indemnify and hold the easement 
holder harmless against any claims arising out of or related to the construction of 
improvements. Regardless of who undertakes construction of the improvements under 
the CDP amendment, all Respondent’s obligations under this Consent Agreement and 
Amended Order remain in effect, and Respondent shall undertake all work required 
herein to ensure that the Removal and Accessway Improvement Plans are 
implemented, consistent with the terms and conditions of this Consent Agreement and 
Amended Order. 

 
8.4 Opening of Public Accessway – Final Removal 
 

A.  Within 20 months of the effective date of this Consent Agreement and Amended 
Order or within 90 days of the date that Respondent no longer occupies the subject 
property if the construction of the accessway is completed consistent with the 
Accessway Improvement Plan, whichever occurs first, Respondent shall commence 
removal of the 9-foot high wall within the vertical public access easement, located on 
the Pacific Coast Highway side of the subject property, fully install the public 
accessway gate, consistent with the Accessway Improvement Plan, and open the 
accessway for public access and use.  Respondent shall completely remove the 
portion of the 9-foot high wall within the vertical public access easement and install 
the public accessway gate within 15 days of commencement of removal and 
installation. 
 
B.  Within 7 days of completion of final removal/installation activities, Respondent 
shall submit evidence of the completion to the Executive Director for his review and 
approval.  After review of the evidence, if the Executive Director determines that not 
all of the unpermitted development has been removed or that the vertical and lateral 
public access easements are not open and available to the public, in whole or in part, 
he shall specify any measures necessary to ensure that the removal complies with the 
approved Removal Plans, approved Accessway Improvement Plan, this Consent 
Agreement and Amended Order, the amended CDP(s), and the Coastal Act.  
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Respondent shall implement any specified measures, within the timeframe specified 
by the Executive Director. 

 
9.0 OPERATION AND MAINTENANCE COSTS OF ACCESSWAY 

 
Respondent shall pay the holder of the vertical public access easement the costs of 
operating and maintaining the easement for a period of 10 years, starting from the 
date the accessway is made open and available to the public.  Respondent shall pay 
the easement holder $35,000 per year for 10 years and shall submit such payments in 
annual payments no later than December 31 of each year beginning the year the 
accessway is made open and available to the public.  Each $35,000 payment shall 
include a cover letter indicating that this payment is being made pursuant to this 
Consent Agreement and Amended Order. Concurrent with the deliverance of the 
payment, Respondent shall mail a copy of such check and transmittal correspondence 
to: Aaron McLendon, California Coastal Commission, 200 Oceangate, 10th Floor, 
Long Beach, CA 90802. If, at any time, the easement holder cannot accept such a 
payment, Respondent shall submit the annual $35,000 payment amount in accordance 
with the deadlines set forth above to the attention of Aaron McLendon of the 
Commission, payable to the California Coastal Commission/State Coastal 
Conservancy Violation Remediation Account or into such account as authorized by 
applicable California law at the time of the payment, and as designated by the 
Executive Director. 
 

10.0 PAYMENT OF MONIES TOWARD PUBLIC ACCESS IN MALIBU 
 

10.1 In light of the intent of the parties to resolve these matters through this Consent 
Agreement and Amended Order and to help improve public access to the coast, 
Respondent has agreed to make monetary payments that will go specifically towards 
the improvement, enhancement, and maintenance of public access elsewhere in the 
Malibu area.  First, Respondent shall pay the sum of $350,000, which shall be divided 
into three installments as follows: (a) $116,666.67 due on or before ten (10) business 
days after the effective date of this Agreement; (b) $116,666.67 due on or before 
December 31, 2013; and (c) $116,666.66 due on or before December 31, 2014.  
Second, Respondent shall pay $160,000 for each year, or a proportional amount for 
any fraction of a year, from January 1, 2013 through the date on which the public 
access easements on the subject property are open and available to the public.  
Respondent shall pay by December 31, 2015, the amount that has accrued up to that 
point.  If the Accessway Improvement Plan has not been fully implemented and the 
public access easements are not open and available to the public by December 31, 
2015, accrual of days subject to this section will continue and such additional 
payment shall be paid within 10 days from the date the Accessway Improvement Plan 
is fully implemented and the public access easements are open and available to the 
public.   Accrual of days for which Respondent is required to make payments as 
indicated above will cease once the Accessway Improvement Plan is fully 
implemented and the public access easements are open and available to the public, 
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with the exception that if Respondent’s actions cause the access easements once again 
to be blocked and/or unavailable for general public use, such accrual of days, and the 
penalties associated with this accrual, will begin again, in addition to stipulated 
penalties pursuant to Section 10.3, below, and Respondent shall pay such amount(s) 
within 10 days of the date the access easements are made open and available to the 
general public.  If delays in opening of the public access easement or subsequent 
unavailability of the public accessway easement for public use are caused solely as a 
result of fire, flood, earthquake, storm, hurricane, tsunami, or other natural disaster, or 
environmental or other concerns determined by the Executive Director that make it 
impossible to undertake work associated with the opening of the public access 
easement or that make it impossible for the public accessway to remain open, accrual 
of days for which Respondent is required to make payments as indicated above will 
cease until such time as it is possible to continue work on the opening of the public 
access easement. Respondent shall submit evidence, for the review and written 
approval of the Executive Director, that such act(s) prevented Respondent from 
carrying out the terms and conditions of this Consent Agreement and Amended 
Order. 

  
10.2 The payments described in Section 10.1 shall be deposited in the Violation 

Remediation Account of the California State Coastal Conservancy Fund (see Public 
Resources Code section 30823) or into such other public account as authorized by 
applicable California law at the time of the payment, and as designated by the 
Executive Director.  Respondent shall submit the payment amount in accordance with 
the deadlines set above to the attention of Aaron McLendon of the Commission, 
payable to the California Coastal Commission/State Coastal Conservancy Violation 
Remediation Account or into such account as authorized by applicable California law 
at the time of the payment, and as designated by the Executive Director. 

 
10.3 Strict compliance with this Consent Agreement and Amended Order by all parties 

subject thereto is required.  Respondent’s failure to comply with any term or 
condition of this Consent Agreement and Amended Order, including any deadline 
contained in the Consent Agreement and Amended Order, unless the Executive 
Director grants an extension under Section 12.0, below, will constitute a violation of 
this Consent Agreement and Amended Order and will result in Respondent being 
liable for stipulated penalties in the amount of $500 per day per violation.  
Respondent shall pay stipulated penalties within 10 days of receipt of written demand 
by the Commission for such penalties regardless of whether Respondent has 
subsequently complied.  If Respondent violates this Consent Agreement and 
Amended Order, nothing in this agreement shall be construed as prohibiting, altering, 
or in any way limiting the ability of the Commission to seek any other remedies 
available, including the imposition of civil penalties and other remedies pursuant to 
Public Resources Code Sections 30821.6, 30822 and 30820 as a result of the lack of 
compliance with this Consent Agreement and Amended Order.  
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11.0 ACCESS FOR ALL V. ACKERBERG AND THE EASEMENT 
 
 Respondent and the Commission shall cooperate in seeking prompt dismissal of the 

lawsuit captioned  Access For All v. Lisette Ackerberg Trust, et al., in Los Angeles 
County Superior Court, Case Number BC 405058 (“AFA v. Ackerberg”) by March 
29, 2013, if AFA does not seek dismissal of the lawsuit or does not accomplish it by 
that date. 

 
12.0 MODIFICATION OF DEADLINES 
 

Prior to the expiration of any of the deadlines established by the Consent Agreement 
and Amended Order, Respondent may request from the Executive Director an 
extension of any such deadlines.  Such a request shall be made in writing 10 days in 
advance of the deadline and directed to the Executive Director in the San Francisco 
office of the Commission.  The Executive Director shall grant an extension of 
deadlines upon a showing of good cause if the Executive Director determines that 
Respondent has diligently worked to comply with her obligations under the Consent 
Agreement and Amended Order but cannot meet deadlines due to unforeseen 
circumstances beyond her control. 

 
13.0. SITE ACCESS 
 

Respondent shall provide Commission staff and staff of any agency having 
jurisdiction over the work being performed under the Consent Agreement and 
Amended Order with access to the areas of the property described below at 
reasonable times upon 24 hour notice.  For safety and security purposes, such persons 
shall make their presence known to the on-site contractor, foreman, or supervisor 
conducting work under the Consent Agreement and Amended Order before entering 
such areas.  Nothing in the Consent Agreement and Amended Order is intended to 
limit in any way the right of entry or inspection that any agency may otherwise have 
by operation of any law.  The Commission and other relevant agency staff may enter 
and move freely about the following areas: (1) the portions of the subject property on 
which the violations are located and (2) any areas where work is to be performed 
pursuant to the Consent Agreement and Amended Order or pursuant to any plans 
adopted pursuant to the Consent Agreement and Amended Order or pursuant to any 
development approved through a CDP, for purposes including but not limited to 
inspecting records, operating logs, and contracts relating to the property and 
overseeing, inspecting, documenting (including by photograph and the like), and 
reviewing the progress of Respondent in carrying out the terms of the Consent 
Agreement and Amended Order; provided that, because of security concerns, no 
photographs shall be taken directly of Respondent’s house. 
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14.0 REVISIONS OF DELIVERABLES 
 

The Executive Director may require revisions to deliverables required under the 
Consent Agreement and Amended Order, and the Respondents shall revise any such 
deliverables consistent with the Executive Director's specifications, and resubmit 
them for further review and approval by the Executive Director, within ten days of 
receipt of a modification request from the Executive Director. The Executive Director 
may extend the time for submittals upon a written request and a showing of good 
cause, pursuant to Section 12.0 of the Consent Agreement and Amended Order.   

 
15.0 PERSONS SUBJECT TO THE CONSENT AGREEMENT AND AMENDED 

ORDER 
 

Lisette Ackerberg and the Lisette Ackerberg Trust, her and its successors, heirs, 
assigns, employees, agents, and contractors, and any persons acting in concert with 
any of the foregoing are jointly and severally subject to all the requirements of this 
Consent Agreement and Amended Order that are applicable to them, and as 
applicable shall undertake work required herein according to the terms of this 
Consent Agreement and Amended Order; provided, however, that this Consent 
Agreement and Amended Order does not itself subject employees, agents, 
contractors, and persons acting in concert with them to liability for any monetary 
amounts or penalties provided for in this Consent Agreement and Amended Order. 
Notwithstanding the above, Lisette Ackerberg and the Lisette Ackerberg Trust are 
responsible for all the requirements of this Consent Agreement and Amended Order. 

 
16.0 IDENTIFICATION OF THE SUBJECT PROPERTY 
 

The property that is subject to this Consent Agreement and Amended Order is 
described as follows: 

 
Approximately .95 acres of oceanfront property, located along Carbon Beach at 
22466 and 22500 Pacific Coast Highway in Malibu, Los Angeles County, and 
identified by the Los Angeles County Assessor’s Office as APNs 4452-002-011 and 
4452-002-013. 

 
17.0  DESCRIPTION OF ALLEGED COASTAL ACT VIOLATION 
 

This Consent Agreement and Amended Order resolves disputed claims.  The 
unpermitted development that has occurred on the property includes but is not limited 
to the erection and/or placement of rock riprap, a 9-ft high concrete wall, concrete 
slab and generator, fence, railing, planter, light posts, and landscaping.  In addition to 
being unpermitted, these items are located within vertical and/or lateral public access 
easements (created in response to permit conditions), are obstructing public access to 
the beach and along the beach seaward of the residence, and are therefore inconsistent 
with the conditions of the CDPs and the terms of the easements established pursuant 
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to the CDPs.  By entering into this Consent Agreement and Amended Order, 
Respondent does not concede or admit to any violation of any law or permit, but 
agrees, for the purposes of resolving this matter amicably, that the factual 
prerequisites to the Commission’s jurisdiction to issue and enforce this Consent 
Agreement and Amended Order are satisfied. 

 
18.0 COMMISSION JURISDICTION 
 
 The Commission has jurisdiction over resolution of these alleged Coastal Act 

violations under Public Resources Code Section 30810. Respondent has agreed not to 
and shall not contest the Commission’s jurisdiction to issue or enforce this Consent 
Agreement and Amended Order at a public hearing or any other proceeding by or 
before the Commission, any other governmental agency, any administrative tribunal, 
or a court of law. 

 
19.0 SETTLEMENT OF MATTER PRIOR TO HEARING  
 
 In light of the intent of the parties to resolve these matters in settlement, Respondent 

has agreed not to contest the legal and factual bases and the terms and issuance of the 
Consent Agreement and Amended Order, including the allegations of Coastal Act 
violations contained in the Notice of Intent letter, dated April 27, 2007. 

 
20.0 EFFECTIVE DATE AND TERMS OF THE CONSENT AGREEMENT AND 

AMENDED ORDER 
 
 The effective date of this Consent Agreement and Amended Order is the date this 

Consent Agreement and Amendment is issued by the Commission.  This Consent 
Agreement and Amended Order shall remain in effect permanently unless and until 
rescinded by the Commission. 

  
21.0 FINDINGS 
 
 This Consent Agreement and Amended Order is issued on the basis of the findings 

adopted by the Commission, as set forth in the document entitled “Findings for 
Consent Agreement and Cease and Desist Order Amendment No. CCC-09-CD-01-
A.” The activities authorized and required under the Consent Agreement and 
Amended Order are consistent with the resource protection policies set forth in 
Chapter 3 of the Coastal Act.  The Commission has authorized the activities required 
in the Consent Agreement and Amended Order as being consistent with the resource 
protection policies set forth in Chapter 3 of the Coastal Act. 

 
22.0 GOVERNMENT LIABILITIES 
 
 Neither the State of California, the Commission, nor its employees shall be liable for 

injuries or damages to persons or property resulting from acts or omissions by 
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Respondents in carrying out activities pursuant to the Consent Agreement and 
Amended Order, nor shall the State of California, the Commission or its employees 
be held as a party to any contract entered into by Respondents or their agents in 
carrying out activities pursuant to the Consent Agreement and Amended Order. 

 
23.0 DISMISSAL OF CLAIMS AND ATTORNEY’S FEES 
 
23.1 Respondent will not challenge in any way the Judgment that was entered by the Los 

Angeles County Superior Court in Case No. BS 122006.  Further, in light of the 
desire to settle this matter and avoid litigation, pursuant to the agreement of the 
parties as set forth in the Consent Agreement and Amended Order, Respondent 
hereby waives whatever right they may have to seek a stay or to challenge the 
issuance and enforceability of this Consent Agreement and Amended Order in a court 
of law or equity. 

 
23.2 Within five business days of issuance of this Consent Agreement and Amended 

Order, Respondent shall deliver to Supervising Deputy Attorney General, Jamee 
Jordan Patterson, California Department of Justice, P.O. Box 85266, San Diego, CA 
92186, a certified or cashier’s check in the amount of $170,000 as a full, complete, 
and final reimbursement to the Commission for all attorney’s fees and costs, made out 
to: “California Department of Justice.”  Within 24 hours of delivering the check, a 
copy of such check and transmittal correspondence shall be mailed to: Aaron 
McLendon, California Coastal Commission, 200 Oceangate, 10th Floor, Long Beach, 
CA 90802. 

 
24.0 SETTLEMENT OF CLAIMS 
 

The Commission and Respondent agree that this Consent Agreement and Amended 
Order settles the Commission’s monetary claims for relief for those violations of the 
Coastal Act alleged in Section 17.0 of the Consent Agreement and Amended Order 
(specifically including claims for civil penalties, fines, or damages under the Coastal 
Act, including under Public Resources Code Sections 30805, 30820, and 30822), with 
the exception that, if Respondent fails to comply with any term or condition of the 
Consent Agreement and Amended Order, the Commission may seek monetary or 
other claims for violation of the Consent Agreement and Amended Order. In addition, 
the Consent Agreement and Amended Order does not limit the Commission from 
taking enforcement action due to Coastal Act violations at the subject property or 
elsewhere, other than those specified herein. 

 
25.0 CONTRACTUAL OBLIGATION 
 

The Consent Agreement and Amended Order constitute both administrative orders 
issued to Respondent personally and a contractual obligation between Respondent 
and the Commission, and therefore shall remain in effect until all terms are fulfilled, 



Consent Agreement and Amended Order 
CCC-09-CD-01-A 
Page 15 of 16 
 

regardless of whether Respondent owns or lives in the property upon which the 
violations exist. 

 
26.0 MODIFICATIONS AND AMENDMENTS  
 
 Except as provided in Section 12.0, and for minor, immaterial matters upon mutual 

written agreement of the Executive Director and Respondents, the Consent 
Agreement and Amended Order may be amended or modified only in accordance 
with the standards and procedures set forth in section 13188(b) of the Commission’s 
administrative regulations. 

 
27.0 GOVERNMENTAL JURISDICTION 
 
 This Consent Agreement and Amended Order shall be interpreted, construed, 

governed and enforced under and pursuant to the laws of the State of California. 
 
28.0 NO LIMITATION OF AUTHORITY 
 
28.1 Except as expressly provided herein, nothing in the Consent Agreement and 

Amended Order shall limit or restrict the exercise of the Commission’s enforcement 
authority pursuant to Chapter 9 of the Coastal Act, including the authority to require 
and enforce compliance with the Consent Agreement and Amended Order. 

 
28.2 Correspondingly, Respondent has entered into the Consent Agreement and Amended 

Order and agreed not to contest the factual and legal bases for issuance of the Consent 
Agreement and Amended Order, and the enforcement thereof according to its terms.  
Respondent has agreed not to contest the Commission’s jurisdiction to issue and 
enforce the Consent Agreement and Amended Order. 

 
29.0 INTEGRATION 
 
 The Consent Agreement and Amended Order constitutes the entire agreement 

between the parties and may not be amended, supplemented, or modified except as 
provided in the Consent Agreement and Amended Order. 

 
30.0 STIPULATION 
 
 Respondent and her representatives attest that they have reviewed the terms of the 

Consent Agreement and Amended Order and understand that their consent is final 
and stipulate to its issuance by the Commission.   
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STAFF REPORT AND FINDINGS FOR  HEARING ON WHETHER A VIOLATION 
OF THE COASTAL ACT HAS OCCURRED AND ISSUANCE OF A CEASE  

AND DESIST ORDER  
 
 
 
CEASE AND DESIST ORDER:   CCC-09-CD-01 
 
NOTICE OF VIOLATION:   CCC-09-NOV-01 
 
RELATED VIOLATION FILE:  V-4-07-006 
 
PROPERTY LOCATION:                   22466 and 22500 Pacific Coast Highway, Malibu, 

Los Angeles County  
 
DESCRIPTION OF PROPERTY:  Two parcels totaling approximately .95 acres, 

located between Pacific Coast Highway and the 
beach, in the Carbon Beach area of Malibu (APN 
4452-002-013, 4452-002-011) 

 
PROPERTY OWNER: Lisette Ackerberg/Lisette Ackerberg Trust  
 
VIOLATION DESCRIPTION:  Unpermitted development obstructing vertical and 

lateral public access easements including, but not 
limited to, rock riprap, 9-ft high wall, generator and 
associated concrete slab, fence, railing, planter, light 
posts, and landscaping; and violations of  the 
conditions of Coastal Development Permits No. 5-
83-360 and 5-84-754, which required vertical and 
lateral public access easements. 

 

Items  
W 11 & 12 



CCC-09-NOV-01 & CCC-09-CD-01 (Ackerberg) 
Page 2 of 48 
 
SUBSTANTIVE FILE DOCUMENTS:     1.  Public records contained in Notice of 

Violation File No. CCC-09-NOV-01 
2.  Public Records contained in Cease and 

Desist Order File No. CCC-09-CD-01 
3. Exhibits 1 through 40. 

 
CEQA STATUS:  Exempt (CEQA Guidelines (CG) §§ 15060(c)(2)), 

and Categorically Exempt (CG §§ 15061(b)(2), 
15307, 15308, and 15321). 

 
I. SUMMARY OF STAFF RECOMMENDATION AND FINDINGS 
 
The property at issue in this enforcement matter is a .95 acre beachfront parcel located at 22466 
and 22500 Pacific Coast Highway in Malibu in Los Angeles County (“the property”) and 
identified by the Los Angeles County Assessor’s Office as APNs 4452-002-013 and 4452-002-
011 (Exhibit 1).1  The property is located between Pacific Coast Highway (“PCH”) and the 
beach, in an area of Malibu known as Carbon Beach, where contiguous residential development 
fronting the highway separates it from the beach both physically (i.e., the public cannot reach the 
beach from the road) and visually (the public cannot see the beach from the road).  There are 
only two other open vertical public accessways (ones running perpendicular to the coast, 
providing access from the road to the beach) in the area, one located .3 miles upcoast and one .4 
miles downcoast from the property, one of which was also open at the time the California 
Coastal Commission (“the Commission”) determined that vertical coastal access at the property 
was necessary.  In the 1980s, the Commission approved two permits for development on the 
property, each of which required the permittee to offer to dedicate a public access easement over 
a portion of the property (one vertical from PCH to the mean high tide line (“MHTL”) and one 
lateral across the width of the property from the toe of the seawall seaward to the MHTL).  
 
Unpermitted development including, but not limited to, the placement of rock riprap, a 9-ft high 
concrete wall, large generator and associated concrete slab, fence, railing, planter, light posts, 
and landscaping has occurred on the property.  The unpermitted items lie directly within the 
vertical public access easement and/or the lateral public access easement, both of which were 
required pursuant to specific permit conditions imposed by the Commission when it issued the 
two Coastal Development Permits (CDPs) for development on the property.  The unpermitted 
items completely obstruct public access within the vertical easement and partially obstruct access 
across the lateral easement, and the items are therefore inconsistent with the existing permits and 
the easements established pursuant to conditions of the existing permits, with the public access 
policies of Chapter 3 of the Coastal Act, as well as unpermitted under the Coastal Act. 
 

                                                      
1  Although the property actually consists of two separate parcels, each with a different address, the two 
parcels have been in common ownership and held as a single parcel at all times relevant to this action.  
The property is sometimes referred to by just the 22466 Pacific Coast Highway address and is referred to 
in previous documents as 22468 Pacific Coast Highway.  Mrs. Ackerberg owns both parcels and each of 
the two CDPs at issue (CDP No. 5-83-360 and CDP No.  5-84-754)  apply to the entire site (both parcels) as 
well.  To avoid confusion, the two parcels will be collectively referred to in this report as “the property.” 
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The property lies within the City of Malibu, which has a certified Local Coastal Program (LCP).  
In this case, the Commission has jurisdiction in this matter because the violations involve actions 
in conflict with two Commission-issued CDPs, and the development inconsistent with the 
Commission-issued CDPs would require an amendment of those permits, which must be issued 
by the Commission, whereas no CDP nor CDP amendment was ever issued for that development 
at issue.  Thus, both prongs of Coastal Act Section 30810(a) conferring enforcement jurisdiction 
on the Commission are triggered.  Staff also notes that in June of 2005, one of the Ackerbergs’ 
attorneys requested a meeting or hearing with the City regarding the “vertical access issues 
relating to the Ackerbergs’ property.”  In response to this request, the Environmental and 
Community Development Director of the City of Malibu wrote a letter to the attorney, stating 
that the Commission has authority over this matter.  
 
In 1983, the Commission issued CDP No. 5-83-360 (“the 1983 permit”) to a prior owner of the 
property.  The permit authorized the construction of a 140 linear foot bulkhead along the seaward 
portion of the property.  The permit specifically included a provision for and was conditioned 
upon an irrevocable Offer to Dedicate (OTD) a lateral public access easement across the full 
width of the property, extending seaward from the toe of the bulkhead to the mean high tide line, 
and the property owner recorded such an OTD, in compliance with the permit.  The State Lands 
Commission accepted the OTD in 2002, thereby establishing a valid lateral access easement as 
envisioned in the permit.  
 
The Commission issued the permit subject to, among other things, a plan that demonstrated that 
development occur according to specifications set forth in Exhibit 3 of the staff report prepared 
for the permit hearing.  However, after the permit was issued, rock riprap was placed in front of 
the bulkhead, exceeding the approved specifications, which specifications were designed to 
ensure adequate room for public access.2  The placement of the riprap at issue in this matter (in 
areas and amounts not allowed in the permits) violates the Coastal Act because it constitutes 
unpermitted development.  It also extends into the lateral easement area, effectively decreasing 
the amount of beach seaward of the Ackerberg residence that the public can use, contravening 
both the permit and the Coastal Act access policies.  The proposed cease and desist order directs 
Mrs. Ackerberg to remove the riprap within the lateral access easement. 
   
The Ackerbergs purchased the property in 1984 and, soon thereafter, applied for a permit to 
demolish the existing single-family residence, guest house, and swimming pool on the property, 
construct a new residence and swimming pool, and renovate an existing tennis court.  In 1985, 
the Commission issued CDP No. 5-84-754 (hereinafter, “the 1985 permit”), finding that the 
proposed project, as conditioned in the permit approval, would be consistent with Section 30212 
of the Coastal Act only if the Ackerbergs recorded an OTD for a vertical public access easement 
through the property, from PCH to the beach.  In April 1985, in accordance with Special 
Condition 1 of the permit, the Ackerbergs recorded an OTD for a vertical public access easement 
along the eastern boundary of the property from PCH to the MHTL.  After the Ackerberg’s OTD 
                                                      
2  The approved plans called for the removal of existing rock riprap and allowed for the placement of 
“rock and gravel wastemix” seaward of the wooden bulkhead, with a maximum rock diameter of 12 
inches.  The permit did not allow placement of rock riprap in front of the bulkhead area within the lateral 
easement area. 
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for the vertical public access easement was recorded the development approved in the 1985 
permit was installed and construction of the bulkhead was completed.   
 
Access for All (AFA) accepted the OTD for the vertical easement in 2003 and now holds the 
legal easement.  AFA is ready to open and maintain the easement for public use.  However, due 
to the presence of the unpermitted material and structures within the easement area, AFA cannot 
open the easement to the public, and, thus, the public is precluded from using the public 
easement to access the beach.  The Coastal Act violations at issue have resulted in a loss of 
public access to the coast.  The proposed cease and desist order would direct Mrs. Ackerberg to 
comply with the CDPs, to remove the unpermitted items located within the easement area, and to 
cease from placing any solid material or structure into the easement area in the future or 
otherwise interfering with public access, thereby allowing AFA to open the easement to provide 
the valuable public access that the Commission found was required when it authorized the 
construction of the current Ackerberg residence and seawall.  
 
The activities at issue in this matter constitute development as defined in Coastal Act Section 
30106 and were undertaken without a CDP, in violation of Coastal Act Section 30600.  
Moreover, the unpermitted development completely obstructs the use of the vertical public 
access easement and partially obstructs the lateral public access easement, which is inconsistent 
with existing CDPs and the easements established in accordance with the terms and conditions of 
those CDPs; yet these activities were undertaken without obtaining any amendment to those 
CDPs.  Consequently, staff recommends that the Commission find that the cited unpermitted 
development violates the Coastal Act both directly and by violating the existing CDPs.  If the 
Commission finds that a violation of the Coastal Act has occurred, the Executive Director shall 
record a Notice of Violation (CCC-09-NOV-01) in the Los Angeles County Recorder’s Office in 
accordance with Coastal Act Section 30812.  Staff also recommends that the Commission 
approve Cease and Desist Order CCC-09-CD-01 (“the Order”) as described below, directing 
Mrs. Ackerberg to: 1) cease and desist from construction and/or maintenance of unpermitted 
material or structures, 2) remove all unpermitted material and structures from the easement areas 
of the property, 3) allow public use of the easements, in compliance with the Coastal Act and 
with the terms and conditions of the existing permits and easements, and 4) cease and desist from 
unpermitted development activities or non-compliance with conditions of the CDPs.  
 
II. HEARING PROCEDURES  
 
 A.  Cease and Desist Order  
  
The procedures for a hearing on a proposed Cease and Desist Order are set forth in Section 
13185 of Title 14 of the California Code of Regulations (14 CCR).   
 
For a Cease and Desist Order hearing, the Chair shall announce the matter and request that all 
alleged violators or their representatives present at the hearing identify themselves for the record, 
indicate what matters are already part of the record, and announce the rules of the proceeding 
including time limits for presentations.  The Chair shall also announce the right of any speaker to 
propose to the Commission, before the close of the hearing, any question(s) for any 
Commissioner, in his or her discretion, to ask of any other party. Commission staff shall then 
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present the report and recommendation to the Commission, after which the alleged violator or 
representative may present his or her position(s) with particular attention to those areas where an 
actual controversy exists. The Chair may then recognize other interested persons after which 
staff typically responds to the testimony and to any new evidence introduced.  
 
The Commission will receive, consider, and evaluate evidence in accordance with the same 
standards it uses in its other quasi-judicial proceedings, as specified in 14 CCR Section 13185 
and 13186, incorporating by reference Section 13065.  The Chair will close the public hearing 
after the presentations are completed.  The Commissioners may ask questions to any speaker at 
any time during the hearing or deliberations, including, if any Commissioner chooses, any 
questions proposed by any speaker in the manner noted above.  Finally, the Commission shall 
determine, by a majority vote of those present and voting, whether to issue the Cease and Desist 
Order, either in the form recommended by the Executive Director, or as amended by the 
Commission.  Passage of the second motion below, per the staff recommendation or as amended 
by the Commission, will result in issuance of the Order.   
 
 B.  Notice of Violation  
 
The procedures for a hearing on whether a violation has occurred are set forth in Coastal Act 
Section 30812 (c) and (d) as follows: 
 

(c) If the owner submits a timely objection to the proposed filing of the notice of violation, a 
public hearing shall be held at the next regularly scheduled commission meeting for which 
adequate public notice can be provided, at which the owner may present evidence to the 
commission why the notice of violation should not be recorded.  The hearing may be 
postponed for cause for not more than 90 days after the date of the receipt of the objection to 
recordation of the notice of violation. 
 
(d) If, after the commission has completed its hearing and the owner has been given the 
opportunity to present evidence, the commission finds that, based on substantial evidence, a 
violation has occurred, the executive director shall record the notice of violation in the office 
of each county recorder where all or part of the real property is located.  If the commission 
finds that no violation has occurred, the executive director shall mail a clearance letter to the 
owner of the real property. 

 
The Commission shall determine, by a majority vote of those present and voting, whether a 
violation has occurred.  Passage of the first motion below will result in the Executive Director’s 
recordation of a Notice of Violation in the Los Angeles County Recorder’s Office. 
 
III. STAFF RECOMMENDATION 
 
Staff recommends that the Commission adopt the following two motions: 
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A.1.  Motion - Notice of Violation: 
 
I move that the Commission find that the real property at 22466 and 22500 Pacific Coast 
Highway, in Malibu, Los Angeles County, has been developed in violation of the Coastal Act, 
as described in the staff recommendation for CCC-09-NOV-01. 
 
A.2. Staff Recommendation of Approval: 
 
Staff recommends a YES vote.  Passage of this motion will result in the Executive Director 
recording Notice of Violation No. CCC-09-NOV-01 against the above-referenced property in the 
Los Angeles County Recorder’s Office.  The motion passes only by an affirmative vote of the 
majority of Commissioners present.  
 
A.3.  Resolution to Find that a Violation of the Coastal Act Has Occurred:  
 
The Commission hereby finds that the real property at 22466 and 22500 Pacific Coast Highway 
in Malibu, Los Angeles County, has been developed in violation of the Coastal Act, as described 
in the findings below, and adopts the findings set forth below on the grounds that development 
has occurred without a coastal development permit and that development has occurred that is 
inconsistent with permits previously issued by the Commission and with those documents 
recorded pursuant to the existing permits. 
 
B.1.  Motion - Cease and Desist Order:  
 
I move that the Commission issue Cease and Desist Order No. CCC-09-CD-01 pursuant to the 
staff recommendation. 
 
B.2.  Staff Recommendation of Approval:  
 
Staff recommends a YES vote.  Passage of this motion will result in the issuance of the Cease 
and Desist Order.  The motion passes only by an affirmative vote of a majority of 
Commissioners present.  
 
B.3.   Resolution to Issue Cease and Desist Order:  
 
The Commission hereby issues Cease and Desist Order No. CCC-09-CD-01, as set forth below, 
and adopts the findings set forth below on grounds that development has occurred at 22466 and 
22500 Pacific Coast Highway, Malibu, Los Angeles County, without a coastal development 
permit, and in a manner that is inconsistent with permits previously issued by the Commission 
and easements established pursuant to the existing permits, in violation of the Coastal Act, and 
that the requirements of the Order are necessary to ensure compliance with the Coastal Act. 
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IV. FINDINGS FOR NOTICE OF VIOLATION CCC-09-NOV-01 AND CEASE AND 

DESIST ORDER CCC-09-CD-013 
 
 A. Description of Unpermitted Development   
 
The unpermitted development that has occurred on the property includes but is not limited to the 
erection and/or placement of rock riprap, a 9-ft high concrete wall, concrete slab and generator, 
fence, railing, planter, light posts, and landscaping (Exhibits 31-38).  In addition to being 
unpermitted, these items are located within vertical and lateral public access easements (created 
in response to permit conditions), obstructing public access to the beach and along the beach 
seaward of the residence, and the items are therefore inconsistent with the conditions of the 
CDPs and the terms of the easements established pursuant to the CDPs. 
 
 B. Permit History   
 
On June 9, 1983, the Commission approved CDP No. 5-83-360 with conditions, authorizing the 
construction of a wooden bulkhead along the southern portion of the property located at 22486 
Pacific Coast Highway (Exhibit 2).4  The Commission found that the proposed development 
would cause an increase in shoreline erosion and loss of shoreline sand supply, thereby 
impacting coastal access due to the degradation or loss of usable beach.  Accordingly, the 
Commission conditioned the permit to require that the applicant offer to dedicate an easement for 
lateral public access and recreational use along the beach directly seaward of the bulkhead, 
creating more public beach area, in anticipation of, and to offset, the loss of beach that would 
result from placement of the bulkhead.  The Commission required, as a prior to issuance 
condition of the permit, recordation of an offer to dedicate (OTD) an easement for lateral public 
access and passive recreational use from the toe of the bulkhead to the mean high tide line.  The 
permit condition also required that the OTD “restrict the applicant from interfering with present 
use by the public of the areas subject to the easement prior to acceptance of the offer.”  The 
owner recorded the lateral access OTD in July of 1983, and it appeared in the chain of title from 
that point on (Exhibit 3).  The State Lands Commission accepted the lateral access easement in 
March of 2002 (Exhibit 4).  Although the permit was issued to the Ackerbergs’ predecessor as 
owner of the property, the permit and OTD clearly state that the terms and conditions of the 
documents run with the land, binding Mrs. Ackerberg as a subsequent purchaser.  In addition, the 
Ackerbergs had constructive notice of the OTD because the offer was recorded in the chain of 
title to the property.  Therefore, Mrs. Ackerberg is required to comply with the permit and the 
easement and to refrain from taking any action that would impede access to or through the 
easement.    
 
In November of 1984, the Ackerbergs filed a CDP application seeking authorization for the 
demolition of the existing single-family residence, guest house and pool, the construction of a 
new residence and pool, and the renovation of an existing tennis court.  In January of 1985, the 

                                                      
3  These findings also hereby incorporate by reference Section I of the June 25, 2009 staff report in which 
these findings appear, which section is entitled “Summary of Staff Recommendation and Proposed 
Findings.” 
4  This property is now identified as 22500 and 22466 Pacific Coast Highway.   
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Commission unanimously approved the Ackerberg permit with conditions (Exhibit 5).  In order 
for the proposed new development to be found consistent with Coastal Act Sections 30210, 
30212, and 30214, the Commission required the Ackerbergs to record, prior to issuance of the 
permit, a vertical public access condition, requiring Mrs. Ackerberg to record an OTD, before the 
permit would issue, for a 10-foot-wide easement along the eastern property boundary from 
Pacific Coast Highway to the mean high tide line.5  The Commission stated in its findings for the 
permit that “[o]nly if so conditioned would the project be consistent with Section 30212 of the 
Coastal Act.”  Mrs. Ackerberg did not challenge that permit condition or the permit, for any 
reason, within the time prescribed in the Coastal Act (see Cal. Pub. Res. Code §30801).  In fact, 
she recorded the OTD for the vertical accessway as required and signed the permit with the 
condition (it was issued on April 15, 1985) (Exhibit 6).     
 
 C. Violation History   
 
Access for All, a non-profit coastal access organization, recorded a Certificate of Acceptance, 
formally accepting the OTD for the vertical access easement in December of 2003 and sent a 
letter soon thereafter to inform Mrs. Ackerberg of the acceptance and to request a meeting to 
schedule an initial survey of the easement area in order to begin the process of opening the 
easement (Exhibits 7 & 8).  In March of 2005, AFA had not yet received permission from Mrs. 
Ackerberg to enter the property to conduct the survey; and therefore, Commission staff sent a 
letter to Mrs. Ackerberg requesting her to remove all structures blocking the easement and 
contact Commission staff within 30 days to schedule the survey (Exhibit 9).  When Mrs. 
Ackerberg informed Commission staff that she was dealing with important personal matters, as a 
courtesy, Commission staff decided to delay enforcement action to remove the unpermitted 
development, and AFA delayed their efforts to open the accessway (Exhibit 10).   
 
AFA did eventually conduct the survey in September of 2005 and found that the vertical 
easement was blocked or otherwise affected or potentially affected by the above-mentioned 
development, including the slab and generator, 9-ft high wall, planters, fence, landscaping, light 
posts, and rock riprap.  Commission staff sent Mrs. Ackerberg a letter on December 13, 2005, 
listing the encroachments found by the surveyor, and also stating that the cited unpermitted 
riprap exceeded the size of the rocks permitted under CDP No. 5-83-360 (Exhibit 11).  The letter 
requested the submittal of a removal plan by January, 20, 2006 and requested that the removal of 
the encroachments from the vertical easement be removed within 120 days from the submittal of 
a removal plan (by May 22, 2006).  In response, Mrs. Ackerberg’s attorney sent a letter to staff 
on January 19, 2006, outlining Mrs. Ackerberg’s concerns regarding removal of the 
development, including whether AFA has adequate liability insurance, and “defenses” to staff’s 
request for removal of the unpermitted development (Exhibit 12).  The issues raised therein and 
staff’s responses are fully addressed in Section G of these findings.  Additional correspondence 
between staff and Mrs. Ackerberg pertaining to issues raised by Mrs. Ackerberg’s attorney 
                                                      
5  The Commission found that vertical public access in this location was necessary due to the contiguous 
residential development along Carbon Beach blocking views and the lack of open accessways in the area.  
The Commission also cited the following facts in support of its decision to impose the vertical access 
condition: 1) the presence of a crosswalk in close proximity to the property and 2) the presence of on-
street parking on both sides of Pacific Coast Highway in the vicinity of the property provide adequate 
support facilities for the accessway.   
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followed, including letters dated February 16, 2006, March 23, 2006, and April 3, 2006. 
(Exhibits 13 – 15).  Mrs. Ackerberg did not state in any of this correspondence that she was 
willing to voluntarily remove the cited unpermitted development.  Instead, she continued to raise 
issues and “defenses” asserting why she felt she should not have to remove the unpermitted 
development, such as questions regarding AFA’s ability to operate the easement, the adoption of 
the Malibu LUP, the benefit of access conferred from private property owners as compared to 
public agencies, and concerns about relocation of the generator.  
 
Subsequent attempts by Commission staff to resolve the violations amicably have been 
unsuccessful.  On March 5, 2007, Commission staff sent Mrs. Ackerberg a Notice of Violation, 
alerting her to the possibility of formal enforcement action and monetary penalties if the 
violations were not resolved (Exhibit 16).  The letter provided Mrs. Ackerberg with two options: 
contact Commission staff to discuss resolution of the violations by March 23, 2007, or submit a 
plan outlining the removal of the unpermitted development by April 6, 2007.  Although Mrs. 
Ackerberg’s attorney sent a response to the Notice of Violation on March 22, 2007, the letter did 
not state that Mrs. Ackerberg was ready to discuss resolution, nor did the requested removal plan 
accompany the letter (Exhibit 17).  Instead, the letter stated that because of litigation initiated by 
Mr. Jack Roth, Mrs. Ackerberg’s downcoast neighbor, challenging the easements (which Mr. 
Roth had already lost in the trial court but which was on appeal), enforcement requiring Mrs. 
Ackerberg to remove the unpermitted development was premature (as discussed more fully, 
below).  
 
On April 27, 2007, the Executive Director issued a Notice of Intent to Record a Notice of 
Violation of the Coastal Act and to Commence Cease and Desist Order Proceedings (NOI) to 
Mrs. Ackerberg (Exhibit 18).  A Statement of Defense (SOD) form was sent along with the 
NOI, affording Mrs. Ackerberg the opportunity to present defenses to the proposed issuance of 
the Order and the recordation of the Notice of Violation.  By statute and regulation, the NOI and 
the SOD form specified a twenty-day time period for submittal of an SOD, pursuant to Section 
13181(a) of the Commissions regulations, and the final date for submittal of the SOD was May 
17, 2007. As a courtesy and upon Mrs. Ackerberg’s attorney’s request, staff granted a 25-day 
extension of the deadline for submittal of a statement of defense (Exhibit 19).  The final 
deadline was June 11, 2007.  Mrs. Ackerberg’s attorney submitted letters on May 17, 2007 and 
June 11, 2007 (Exhibits 20 & 21).  These letters contained objections to the recordation of a 
Notice of Violation and the issuance of the Order and incorporated by reference a March 22, 
2007 letter as part of Mrs. Ackerberg’s objection.6 
 
During this period of time when communication between Commission staff, Mrs. Ackerberg, 
and her former counsel, Mr. Reeser, ensued, Jack Roth’s appeal to the trial court’s decision was 
still pending.  Mr. Roth’s litigation sought to invalidate Mrs. Ackerberg’s vertical easement and 
to enjoin the Commission, the State Coastal Conservancy, and Access for All from opening the 
easement for public use.  Mrs. Ackerberg’s former lawyer, Mr. Reeser, requested that the 
Commission postpone the enforcement proceedings until the issuance of a final judgment of Mr. 

                                                      
6  Mrs. Ackerberg's June 11, 2007 letter incorporated an early letter, dated March 22, 2007, into her 
objections to the proposed enforcement proceeding.  The Commission responds to all of the relevant 
defenses raised in the three letters in Section G of these findings.  
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Roth’s lawsuit against the Commission, originally filed in Los Angeles County Superior Court, 
Case No. BS102404, which was then pending on appeal to the Second District Court of Appeal 
(No. B195748); and, in June of 2007, the Court of Appeals granted a stay of the Commission’s 
proceedings until the appellate court ruled on the appeal.  However, the Court of Appeals then 
ruled in favor of the Commission and against Mr. Roth, and, on July 9, 2008, the California 
Supreme Court denied Mr. Roth’s petition for review and application for stay.  Therefore, the 
dismissal of Mr. Roth’s lawsuit has been upheld by the courts, and the stay has been dissolved.   
 
Soon after the ruling in the “Roth” litigation, on August 11, 2008, the Commission’s Chief of 
Enforcement, Ms. Lisa Haage, discussed the possibilities of settling this violation matter with 
Mrs. Ackerberg’s new and current counsel, Ms. Diane Abbitt.  During that conversation, Ms. 
Abbitt did not suggest any willingness to allow Ms. Ackerberg’s vertical easement to be opened, 
and instead suggested that a vertical easement owned by the County and located at 22548 Pacific 
Coast Highway could be opened in lieu of opening the one on Mrs. Ackerberg’s property.  Ms. 
Haage indicated a preliminary reaction that this would not be acceptable to the Commission for a 
number of reasons, nor would it constitute compliance with the permit conditions of CDP No. 5-
84-754.  The issues raised during that conversation and staff’s responses are fully addressed in 
Section G of these findings.  Even though Ms. Haage indicated she did not believe opening an 
alternative easement would be an acceptable settlement to this violation matter and was 
inconsistent with the permit itself, she did agree to discuss the issue internally and review the 
additional information that Ms. Abbitt said she would send to Ms. Haage regarding a proposal 
for opening the alternative easement.  However, Ms. Abbitt did not send enforcement staff such a 
proposal regarding the 22458 PCH vertical accessway.    
 
Even though Ms. Abbitt did not send a proposal for opening the alternative easement to 
Commission staff, as she indicated she would in the August 11, 2008 conversation, Ms. Haage 
did discuss the matter internally.  On September 11, 2008, Ms. Haage and other Commission 
staff left a voicemail message explaining that future settlement negotiations needed to include 
compliance with the permit conditions and that Commission staff cannot agree to accepting a 
proposal that includes opening one existing public access easement as a basis for extinguishing 
the existing vertical easement on Mrs. Ackerberg’s property.  Additional responses regarding the 
issues concerning opening the alternative easement located at 22548 PCH instead of complying 
with the permits conditions that were required for Mrs. Ackerberg’s property appear in detail in 
Section G of these findings.  Ms. Abbitt did not return Commission staff’s September 11, 2008 
call, and at no time since then has she agreed to discuss a settlement that includes the removal of 
the unpermitted development located at Mrs. Ackerberg’s property, although, as noted below, 
staff has made subsequent efforts to discuss a settlement of this matter.     
 
On October 2, 2008, Commission staff again notified Mrs. Ackerberg and her current counsel, 
Ms. Abbitt, of their desire to resolve this matter, and to re-commence attempts to do so, and 
therefore return to the enforcement proceedings which were postponed in June of 2007 at Mrs. 
Ackerberg’s request.  (Exhibit 22).  In light of Mrs. Ackerberg’s change in counsel, Commission 
staff again requested these violations be resolved, suggested the option of a consent order, and 
also offered, as a courtesy, an additional opportunity for Mrs. Ackerberg to raise defenses in 
addition to those previously raised in communications between Commission staff and Mr. Reeser 
on behalf of Mrs. Ackerberg.  This second Statement of Defense deadline was set for October 
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12, 2008.  However, in response to a request by Ms. Abbitt to extend the deadline, Commission 
staff agreed to extend this deadline to October 22, 2008.  (Exhibit 23).  Commission staff 
received a letter dated October 21, 2008, which included additional defenses raised by Ms. 
Abbitt on behalf of Mrs. Ackerberg.  (Exhibit 24).  
 
In an effort to resolve the violations on Mrs. Ackerberg’s property, Commission staff also sent a 
Draft Consent Cease and Desist Order (hereinafter, “Draft Order”) to Ms. Abbitt for her review 
in a letter dated November 14, 2008.  (Exhibit 25).  Commission staff requested that Ms. Abbitt 
provide Commission staff with comments regarding the Draft Order by November 19, 2008.  In 
addition, Commission staff notified Ms. Abbitt that staff had tentatively scheduled the matter for 
the Commission’s December 10, 2008 hearing.  Ms. Abbitt did provide Commission staff with a 
response letter dated November 19, 2008; however, the letter did not respond to the settlement 
proposal.  Instead, Ms. Abbitt continued to instead suggest deletion of the easement on Mrs. 
Ackerberg’s property and in exchange provide assistance with opening the easement area located 
at 22548 Pacific Coast Highway.  She indicated that she was not interested in discussing the 
removal of unpermitted development from the vertical easement area located on her property.  
(Exhibit 26).  In addition, the letter notified Commission staff, for the first time, that Ms. Abbitt 
had scheduled surgery for the morning of the December 10, 2008 hearing, the date that 
Commission staff had tentatively scheduled the hearing for finalizing the resolution of this 
violation issue, and that she would be out on medical leave for one month after the surgery.  
Commission staff contacted Ms. Abbitt to discuss the November 19, 2008 letter that same day; 
the contents of that discussion were also summarized in a letter sent from Commission staff to 
Ms. Abbitt, dated November 24, 2008.  (Exhibit 27).  
 
In the Commission staff’s letter to Ms. Abbitt, dated November 24, 2008, Commission staff 
again expressed their desire to settle this violation amicably and asked that Ms. Abbitt notify 
Commission staff, by November 26, 2008, as to whether she was interested in continuing to 
work on reaching a Consent Order agreement on behalf of her client, Mrs. Ackerberg.  
Commission staff informed Ms. Abbitt that in the event they were able to reach a Consent Order 
agreement, there would not necessarily be a need to postpone the hearing scheduled for 
December 10, 2008.  Commission staff also informed Ms. Abbitt of their willingness to postpone 
the hearing if it would assist in settlement discussions, and their desire to continue working 
amicably to settle the matter prior to a formal hearing.  In addition, in a letter dated November 
25, 2008, Commission staff responded to Ms. Abbitt’s request to clarify their agreement to 
postpone a formal hearing, which she made during a conversation that took place between her 
and Commission staff on November 24, 2008.  (Exhibit 28).   
 
In Ms. Abbitt’s November 26, 2008 letter to Commission Staff, Ms. Abbitt did indicate her 
willingness to continue working amicably with Commission Staff to try to reach a resolution of 
this violation matter.  (Exhibit 29).  However, Ms. Abbitt again indicated that her client, Mrs. 
Ackerberg, was not ready to discuss agreement regarding the removal of unpermitted 
development from the vertical easement area located at her property.  Ms. Abbitt again stated 
Mrs. Ackerberg’s desire only to assist with opening the County owned easement area located at 
22548 Pacific Coast Highway, instead of agreeing to comply with the permit conditions issued 
for Mrs. Ackerberg’s property and asserted defenses regarding why the unpermitted development 
on Mrs. Ackerberg’s property should not be removed.  Commission staff once again, in a 
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continued effort to work with Mrs. Ackerberg and to try to resolve the matter amicably, 
responded to Mrs. Ackerberg’s defenses in a letter to Ms. Abbitt dated December 2, 2008.  
(Exhibit 30).  In that letter, Commission staff asked that Ms. Abbitt call staff to schedule a 
convenient time to discuss the issues raised in her recent communications with staff as well as 
settlement options to resolve this violation matter.  Commission staff indicated their desire to 
discuss settlement options prior to her medical leave beginning December 10, 2008.  
Commission staff did have a conversation regarding settlement with Diane Abbitt on Tuesday, 
December 9, 2008.  However, Ms. Abbitt continued to only discuss the possibility of assisting 
with opening the County owned easement located at 22548 PCH instead of agreeing to work on 
reaching a settlement that includes removal of the unpermitted development from within the 
easement area located at Mrs. Ackerberg’s property and compliance with the permit conditions.   
 
After the delay caused by Ms. Abbitt’s medical leave, Commission staff again scheduled the 
matter for the Commission’s June 2009 hearing.  During this time, Ms. Abbitt requested a 
meeting with the Executive Director of the Commission to discuss the possibility of a Consent 
Order; however, the proposal again focused on putting efforts into opening the existing County-
owned public accessway in exchange for extinguishing the existing public access easement on 
the Ackerberg property.  Commission staff made it very clear to Ms. Abbitt that any agreement 
reached between staff and Mrs. Ackerberg had to include the removal of unpermitted 
development and development that blocked the public access easements.  Ms. Abbitt continued 
to request a meeting with the Executive Director so she and Steve Kaufmann (Mrs. Ackerberg’s 
other legal counsel) could describe, in more detail, the parameters of their proposal.  In yet 
another attempt to resolve this matter amicably, Commission staff agreed to postpone the June 
2009 hearing for one month.  On June 5, 2009, the Executive Director, Commission staff, Ms. 
Abbitt, and Mr. Kaufmann met to discuss Mrs. Ackerberg’s proposal.  Unfortunately, the 
proposal was still focused on the opening of the County-owned public accessway in exchange for 
extinguishing the existing public access easement on the Ackerberg property.  Commission staff 
again explained in some detail the legal and practical concerns associated with this proposal, and 
indicated that they could not accept the proposal and asked that Mrs. Ackerberg’s lawyers speak 
with Mrs. Ackerberg to discuss the possibility of a consent order that includes the removal of 
development within the easements on the property.  As recently as June 23, 2009, Commission 
staff again contacted counsel for Mrs. Ackerberg to explore settlement options.  As of this date, 
staff has been unable to connect with Ms. Abbitt.  To date, Mrs. Ackerberg has not indicated she 
is willing to remove the unpermitted development from the access easement areas located on her 
property. 
 
AFA is prepared and ready to open and manage the easement for public access to the beach, so 
that the area can function as required by the Commission, as set forth in the recorded Certificate 
of Acceptance.  AFA first conveyed this to Mrs. Ackerberg in a December 19, 2003 letter.  AFA 
has been approved by the Commission to hold this easement and has received a grant from the 
Coastal Conservancy to facilitate access.  However, the unpermitted development at issue in this 
matter is located directly within both AFA’s vertical access easement and the lateral access 
easement held by the State Lands Commission, completely blocking public access.  As a result, 
the vertical accessway remains closed and the public access that the Commission found was 
necessary for Mrs. Ackerberg’s residence and pool to be found consistent with the Coastal Act 
has not been provided.  In addition, the lateral accessway that was also necessary to find the 
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seawall consistent with the Coastal Act is partially obstructed by the unpermitted development.  
The benefits of both existing permits, as well as the burdens that were necessary to impose in 
order to bring the projects into compliance with the Coastal Act, run with the land.  Therefore, 
the Executive Director initiated enforcement proceedings to finally resolve the violations and 
allow AFA to open and manage the valuable vertical public accessway that the 1985 permit 
requires.  The proposed enforcement actions also direct Mrs. Ackerberg to remove the 
unpermitted riprap from the lateral accessway, thereby removing the current impediment to use 
of the lateral public easement, as well.  
 
 D. Bases for Issuance of Cease and Desist Order and Recordation of Notice of Violation   
 
The following sections provide the bases for the proposed enforcement actions.  The findings 
listed above are hereby incorporated by reference into this section.  Although a showing that 
unpermitted development is inconsistent with the policies of Chapter 3 of the Coastal Act is not 
required for either the issuance of a Cease and Desist Order or to record a Notice of Violation, 
information regarding the inconsistency of the cited development with those policies is provided 
below as well, both as background and to provide additional information regarding the proposed 
actions. 
 

1. Cease and Desist Order  
 

The statutory authority for issuance of this Cease and Desist Order is provided in Coastal Act 
Section 30810, which states, in relevant part: 
 

(a) If the commission, after public hearing, determines that any person…has undertaken, 
or is threatening to undertake, any activity that (1) requires a permit from the 
commission without securing the permit or (2) is inconsistent with any permit previously 
issued by the commission, the commission may issue an order directing that person … to 
cease and desist. 

 
(b) The cease and desist order may be subject to such terms and conditions as the 
commission may determine are necessary to ensure compliance with this division, 
including immediate removal of any development or material or the setting of a schedule 
within which steps shall be taken to obtain a permit pursuant to this division.  

 
As is explained below, the activities that have occurred on the property both: (1) lacked required 
permits from the Commission; and (2) were inconsistent with permits previously issued by the 
Commission.  
 

a. Development that Required a Permit from the Commission has Occurred on 
the Property Without a Permit 

 
Development is defined in Coastal Act Section 30106, which states: 

 
“Development” means, on land, in or under water, the placement or erection of 
any solid material or structure; discharge or disposal of any dredged material or 
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of any gaseous, liquid, solid, or thermal waste; grading, removing, dredging, 
mining, or extraction of any materials; change in the density or intensity of use of 
land... change in the intensity of use of water, or of access thereto; construction, 
reconstruction, demolition, or alteration of the size of any structure, including any 
facility of any private, public, or municipal utility; and the removal or harvesting 
of major vegetation other than for agricultural purposes. (emphasis added) 

 
The activities conducted on the property clearly constitute development as defined in Coastal Act 
Section 30106, as they constitute the types of development underlined above, and, as such, are 
subject to the following permit requirements provided in Coastal Act Section 30600(a):  

 
(a) Except as provided in subdivision (e), and in addition to obtaining any other permit 
required by law from any local government or from any state, regional, or local agency, 
any person, as defined in Section 21066, wishing to perform or undertake any 
development in the coastal zone… shall obtain a coastal development permit.  

 
No CDP was obtained, including CDP amendments to the 1983 and 1985 CDPs that would have 
been required for such development, for the cited development on the property, as required under 
Coastal Act Section 30600(a).7  Consequently, the Commission has the authority to issue CCC-
09-CD-01 pursuant to Section 30810(a) as development without a permit.     
 

b. Development Inconsistent with Existing CDPs has Occurred on the Property 
 
Coastal Act Section 30810(a) also authorizes the Commission to issue a cease and desist order if 
anyone undertakes development that is inconsistent with a previously-issued CDP.  The 
unpermitted development is located within public access easements, which were established 
pursuant to the 1983 and the 1985 CDPs.  The unpermitted development impedes public use of 

                                                      
7  The Commission clarified during the 1985 hearing for CDP No. 5-84-754 that the Ackerbergs could, 
under existing law, continue to use the entire property, including the portion which became the vertical 
easement area, until such time as the vertical access easement was ready to be opened to the public.  The 
Commission’s clarification did not constitute a de facto approval of the development and did not waive or 
exempt the development from Coastal Act permitting requirements and in fact at the same hearing issued 
the permit with the conditions here at issue.  The statement, made as a courtesy to the Ackerbergs and at 
their request, recognized that locating a qualified organization to accept the offer to dedicate and 
subsequently opening the easement for public use might not be accomplished quickly.  The Ackerbergs 
were therefore allowed to temporarily use the vertical access easement area, specifically until the OTD 
was accepted and the accepting organization was prepared to open the easement.  AFA accepted the 
easement and is ready to open it to the public.  Thus, pursuant to the existing permit, the vertical 
easement and the Commission’s statement cited above, Mrs. Ackerberg can no longer continue to use the 
easement area in a manner that is inconsistent with the public access provisions.  Moreover, the 
Commission’s recognition of a temporary right to continue to “use” the area did not constitute approval 
of physical development in the area.  Thus, for both reasons, at this time, the development must be 
removed from the vertical easement area.  Also, the Commission’s statement did not pertain to use of the 
lateral easement area, and the Commission did not make an analogous statement regarding the lateral 
easement.  Therefore, it should be noted that even any informal delay in public use of the access easement 
applied only to the vertical easement, not to placement of unpermitted riprap within the lateral.  
Moreover, nothing was required to “open” the lateral easement.   
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the access easements, which is inconsistent with the easements and the express purpose of the 
conditions of the CDPs.  Therefore, the Commission also has authority to issue CCC-09-CD-01 
under Section 30810(a), because the development is inconsistent with Commission CDPs.  
 
 i. CDP No. 5-84-754 
 
The Ackerbergs applied for and the Commission approved CDP No. 5-84-754 in January, 1985.  
The permit authorized the demolition and reconstruction of a residence and associated structures 
on the property as well as the renovation of an existing tennis court.  The Commission 
determined that providing access to the beach in this area of the Malibu coastline was necessary 
to bring the project into conformity with the public access policies of the Coastal Act and, 
therefore, included a requirement of recordation of an OTD for a vertical public access easement.  
The Ackerbergs recorded the OTD for a 10-foot-wide easement along the eastern boundary of 
the property, extending from the northern property boundary, at its intersection with the seaward 
sidewalk along Pacific Coast Highway, to the mean high tide line.   
 
At the hearing on this CDP, the Commission clarified that the Ackerbergs could temporarily use 
the portion of the property within the vertical access easement area until such time as the OTD 
was accepted and the easement ready to be opened for public use.  Since that time, the 
Ackerbergs have not only continued to use the easement area, but have performed physical 
development there, placing and maintaining material and structures within it, without any 
Coastal Development Permits.  Currently, at a minimum, the following material and structures 
are known to lie within the vertical access easement area: rock riprap, 9-ft high wall, concrete 
slab and generator, fence, railing, planter, light posts, and landscaping.  AFA accepted the OTD, 
thereby establishing the easement, and is ready to open the easement for public use, but cannot 
because of the presence of the unpermitted development within the easement.  AFA initially 
notified Mrs. Ackerberg of its intent to open the public accessway in December of 2003 and 
conducted a survey of the easement in September of 2005.  Mrs. Ackerberg was notified in 
March of 2005 that the development placed or maintained within the easement area, allegedly in 
misplaced reliance upon the Commission’s statements made during the Ackerberg permit 
hearing that the Ackerbergs could temporarily “use” the easement area, must be removed so that 
AFA could open the easement.  Mrs. Ackerberg has not removed the development, and it 
completely obstructs access through the easement.  Therefore, the development is inconsistent 
with CDP No. 5-84-754 as well as the easement that was established pursuant to the terms and 
conditions of the permit. 
 
The work that was permitted with conditions by the Commission under CDP No. 5-84-754 was 
completed and the benefits of the permit have accrued to the property.  However, the public 
access, which the Commission required in order to approve the permit in a manner that was 
consistent with the Coastal Act and authorize the development that Mrs. Ackerberg now enjoys, 
has not been provided.  The Commission specifically found that providing vertical public access 
was necessary to finding the permit consistent with the Coastal Act.  Without the access 
condition, the Commission could not have permitted the development that Mrs. Ackerberg now 
enjoys, namely the new residence and pool and the renovated tennis court.  The benefits and the 
burdens of the permit go hand in hand, and they both run with the land.  Therefore, for Mrs. 



CCC-09-NOV-01 & CCC-09-CD-01 (Ackerberg) 
Page 16 of 48 
 
Ackerberg to enjoy the benefits of the existing permit, she must also bear responsibility for 
complying with the permit’s public access requirements.   
 

ii. CDP No. 5-83-360 
 
The Commission granted CDP No. 5-83-360 to the Ackerbergs’ predecessor as owner of the 
property in June of 1983.  The permit authorized the construction of a wooden bulkhead along 
the southern property boundary, and its conditions expressly run with the land, binding Mrs. 
Ackerberg, as a successor owner of the subject property.  The Commission determined that the 
bulkhead would negatively impact shoreline sand supply and ultimately the width of the beach 
that the public could use.  To balance these negative effects, the Commission required that the 
prior owner record an OTD for a lateral access easement extending from the toe of the bulkhead 
to the mean high tide line, across the entire width of the property.  As was the case with the 
Ackerberg CDP mentioned in the preceding section of these findings, the Commission 
determined that, but for this provision of access, the proposed development would be 
inconsistent with the public access provisions of Chapter 3 of the Coastal Act.   
 
The prior property owner recorded the required OTD as an offer to dedicate a public access 
easement and a Declaration of Restrictions, which stated the following: 
  

The Grantor is restricted from interfering with the use by the public of the area subject to 
the offered easement for public access.  This restriction shall be effective from the time of 
recordation of this Offer and Declaration of Restrictions.   

  
 
The State Lands Commission accepted the OTD, thereby establishing the lateral public access 
easement that the Commission found so vital in its approval of the bulkhead.  However, rock 
riprap has been placed against the toe of the bulkhead, within the lateral access easement area.  
This unpermitted development impedes public use of the easement area and is therefore 
inconsistent with the CDP as well as the recorded OTD and the easement that was established 
pursuant to the CDP. 
 
The Commission specifically found that a lateral public access dedication was necessary to find 
that the permit was, in its entirety, consistent with the Coastal Act.  All the terms of a permit, 
both the benefits and the burdens, run as to subsequent owners.  Therefore, although the permit 
was issued to the prior owner of the property, Mrs. Ackerberg enjoys the benefits of the existing 
permit but also bears responsibility for complying with the permit’s public access requirements.  
The unpermitted riprap must be removed in order to comply with the permit, the OTD recorded 
pursuant to the permit, and the subsequently established easement.   
 

c. Unpermitted Development is Inconsistent with the Goals of the Coastal Act 
and the LUP 

 
Again, as indicated above, a showing that unpermitted development is inconsistent with the 
policies of Chapter 3 of the Coastal Act is not required either for the issuance of a Cease and 
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Desist Order or to record a Notice of Violation.  Nevertheless, we provide this information as 
background and to provide additional information regarding the proposed actions.   
 

i. Access 
 
Access is important in this area, and the easement on the Ackerberg property is an excellent 
access point, as the Commission found in its approval of the 1985 CDP.  The property is adjacent 
to on-street parking on both sides of Pacific Coast Highway in the vicinity of the property and a 
crosswalk across PCH near the property that provide adequate support facilities for the 
accessway.  Furthermore, the access is required under the 1983 and 1985 permits and meets the 
goals set forth in the Coastal Act and the Malibu LCP, which the Commission effectively 
certified on September 13, 2002. 8 
 
The Commission attached special conditions to the permits issued for this property, requiring the 
property owner to offer to dedicate vertical and lateral public access easements, and the 
Commission clearly stated, in the findings associated with those permits, that the conditions were 
necessary to bring the proposed development into compliance with the Coastal Act.  It should be 
noted that these conditions were in place and accepted by the applicants, who did not challenge 
the permit.  The time to do so under applicable law has long passed and this discussion about the 
legal provisions and about the Commission’s justifications for the underlying permit conditions 
that it imposed is provided only as background.   Unpermitted development including a 9-ft high 
wall, concrete slab and generator, fence, railing, light posts, planter, and landscaping is located 
within the vertical easement, completely obstructing public access between Pacific Coast 
Highway and the beach seaward of the residence.  Additionally, rock riprap has been placed in 
the lateral and vertical access easement areas, partially obstructing public access within the 
easements.  The unpermitted development does not maximize public access and actually directly 
interferes with the use of valid public access easements such as the one that extends from the 
nearest public road, Pacific Coast Highway, to the shoreline and along the coast.   
 
Chapter 2 of the LCP provides policies concerning public access.  Policy 2.63 requires that 
maximum public access from the first public road to the shoreline and along the shoreline be 
provided with all new development projects unless overriding safety concerns exist, adequate 
access exists nearby, or agriculture would be impacted.  In this case, there are no overriding 
safety concerns9 and no agricultural resources are affected.  Furthermore, there is no open, 
vertical, public access nearby within 500 feet.  The closest open vertical accessway is 
approximately 1,545 feet upcoast.  Therefore, preventing the use of the vertical public access 
easement that was created in conjunction with the development of the home is inconsistent with 
LCP policy 2.63. 
                                                      
8  The LCP incorporates all Coastal Act resource protection policies.  Therefore, violations of the Coastal 
Act concurrently violate the LCP.    
 
9 To the extent Mrs. Ackerberg has concerns regarding her own safety, the Commission staff has 
repeatedly expressed its interest in working with her to address those concerns and to design the 
accessway in a manner which would reduce any potential concerns.  We understand that AFA is 
similarly willing to accommodate concerns and Commission staff will actively participate in such 
discussions. 
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Section 2.64 of the LCP requires the recordation of an OTD for lateral and vertical access for all 
new development between the first public road and the sea that impacts public access.  In 
accordance with these sections, under the LCP, lateral easements shall extend from the mean 
high tide line to a fixed point at the seaward end of the development, and vertical easements shall 
extend along the side of the property to the extent feasible and be a minimum of 10 feet wide.  In 
addition to the length and width requirements, LCP Section 2.86 provides that requiring or 
acquiring one vertical accessway every 1,000 feet will fulfill the LCP accessway policies in the 
Carbon Beach area.  As stated above, the nearest vertical accessway is located 1545 feet away.  
Thus, the lateral easement, which extends from the mean high tide line to the toe of the bulkhead, 
which is a fixed point at the seaward boundary of the development, only satisfies the minimum 
requirement of the current LCP policies, and the vertical access easement in this case, which is 
10 feet in width and extends along the eastern boundary of the property from PCH to Carbon 
Beach, does not even do that, since there would still be no accessway for over 1,000 feet; and 
finally, any obstruction of those easements is inconsistent with this policy as well.   
 
In addition, the “Carbon Beach” Portion of Section 2.86 of the LCP (on Page 36 of the Land Use 
Plan (“LUP”) portion of the LCP), along with LUP Public Access Map 3 and 4, not only depict 
the Ackerberg easement as a public accessway, but specifically require it to be open for public 
use. 
 
Upon review of the relevant Coastal Act and LCP policies, it is clear that the easements on the 
property should be utilized for public access, and the unpermitted development located within 
the easement areas and completely obstructing public access is inconsistent with the public 
access goals of both the Coastal Act and the LCP and the existing permits.  
 
 ii. Section 30253 – Minimization of Adverse Impacts  
 
The unpermitted development is also inconsistent with Coastal Act Section 30253, which 
provides in relevant part: 

 
New development shall: 

 
(2) Assure stability and structural integrity, and neither create nor contribute significantly 
to erosion, geologic instability, or destruction of the site or surrounding area or in any way 
require the construction of protective devices that would substantially alter natural 
landforms along bluffs and cliffs… (emphasis added) 
 

When it considered the application for CDP No. 5-83-360, the Commission was concerned that 
the placement of a shoreline protective device on the beach would adversely impact the shoreline 
by increasing erosion and affecting shoreline sand supply.  In order to balance the need for the 
proposed development with the requirements of Coastal Act Section 30253, permits issued by 
the Commission required the offer of a lateral access easement and the recordation of a deed 
restriction containing an assumption of risk clause.  In addition, the Commission’s findings for 
the permit included a diagram showing the height and width specifications of the bulkhead 
(attached as Exhibit 3 to the staff report prepared for the hearing on the permit).  The riprap at 
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issue in this matter not only lies within the lateral and vertical easement areas, but also exceeds 
the size specifications approved by the Commission.  The 1983 Commission determined that the 
proposed protective device would increase erosion.  The enlargement of the shoreline protective 
device through the placement of additional riprap in front of the Ackerberg property will increase 
erosion even more and may in fact magnify the impact of wave energy on adjacent properties, 
causing increased erosion of those areas.  Thus, the riprap is inconsistent with Coastal Act 
Section 30253(2).   
 

2. Recordation of Notice of Violation  
 
Under the Coastal Act, a Notice of Violation may be recorded against property that has been 
developed in violation of the Coastal Act.  The Notice is recorded in the office of the county 
recorder where the property is located and appears on the title to the property.  The notice serves 
a protective function by notifying prospective purchasers that a Coastal Act violation exists on 
the property and that anyone who purchases the property is responsible for the full resolution of 
the violation.  The statutory authority for the recordation of a Notice of Violation is set forth in 
Coastal Act Section 30812, which states, in relevant part, the following:  
 

(a) Whenever the executive director of the commission has determined, based on 
substantial evidence, that real property has been developed in violation of this division, 
the executive director may cause a notification of intention to record a notice of violation 
to be mailed by regular and certified mail to the owner of the real property at issue, 
describing the real property, identifying the nature of the violation, naming the owners 
thereof, and stating that if the owner objects to the filing of a notice of violation, an 
opportunity will be given to the owner to present evidence on the issue of whether a 
violation has occurred. 
 
(b) The notification specified in subdivision (a) shall indicate that the owner is required 
to respond in writing, within 20 days of the postmarked mailing of the notification, to 
object to recording the notice of violation.  The notification shall also state that if, within 
20 days of mailing of the notification, the owner of the real property at issue fails to 
inform the executive director of the owner's objection to recording the notice of violation, 
the executive director shall record the notice of violation in the office of each county 
recorder where all or part of the property is located. 

 
(c) If the owner submits a timely objection to the proposed filing of the notice of 
violation, a public hearing shall be held at the next regularly scheduled commission 
meeting for which adequate public notice can be provided, at which the owner may 
present evidence to the commission why the notice of violation should not be recorded. 
The hearing may be postponed for cause for not more than 90 days after the date of the 
receipt of the objection to recordation of the notice of violation. 

 
(d) If, after the commission has completed its hearing and the owner has been given the 
opportunity to present evidence, the commission finds that, based on substantial 
evidence, a violation has occurred, the executive director shall record the notice of 
violation in the office of each county recorder where all or part of the real property is 
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located. If the commission finds that no violation has occurred, the executive director 
shall mail a clearance letter to the owner of the real property. (emphasis added) 

 
Mrs. Ackerberg objected in writing to the recordation of a Notice of Violation in this matter in a 
letter to staff dated May 17, 2007.  Accordingly, a hearing was scheduled to determine whether a 
violation of the Coastal Act has occurred.  Commission staff previously attempted to bring this 
matter to the Commission, but at the request of Mrs. Ackerberg, staff postponed the hearing 
several times.  
 
As set forth below, the Commission finds that Coastal Act violations have occurred on the 
property.  Thus, the Executive Director shall record a Notice of Violation in the Los Angeles 
County Recorder’s Office.  The Notice of Violation will remain in effect until the violations at 
issue have been completely resolved.  Within 30 days of the final resolution, pursuant to Section 
30812(f), the Executive Director will record a Notice of Rescission of the Notice of Violation, 
which will have the same effect of a withdrawal or expungement under Section 405.61 of the 
Code of Civil Procedure.  The Executive Director will also send a letter to the property owner at 
that time, notifying the owner that the Notice of Violation has been rescinded.  
 

a. Unpermitted Development Has Occurred  
 
Coastal Act Section 30812 authorizes the Executive Director to record a Notice of Violation if 
real property has been developed in violation of the Coastal Act.  As is explained above, in 
section IV.D.1, the findings from which are hereby incorporated herein by reference, the 
activities at issue constitute development under Coastal Act Section 30106 and the Malibu LCP, 
and they are inconsistent with the existing CDPs, yet they were undertaken without obtaining a 
CDP or an amendment to the existing CDPs, in violation of Coastal Act Section 30600.  
Therefore, the Commission finds that violations of the Coastal Act have occurred.   
 

b. Requirements For the Recordation of a Notice of Violation Have Been 
Satisfied  

 
Coastal Act Section 30812(g) states:  
 

The executive director may not invoke the procedures of this section until all existing 
administrative methods for resolving the violation have been utilized and the property 
owner has been made aware of the potential for the recordation of a notice of violation. 
For purposes of this subdivision, existing methods for resolving the violation do not 
include the commencement of an administrative or judicial proceeding. 

 
After repeated attempts by Commission staff to resolve this matter administratively, the Mrs. 
Ackerberg has failed to take action to remove the unpermitted development and restore the 
impacted areas of the property.  Staff first sent a letter to Mrs. Ackerberg on March 28, 2005, 
requesting the removal of the unpermitted development located within the vertical easement.  In 
his April 7, 2005 letter, the Executive Director stated that although staff would afford Mrs. 
Ackerberg time to tend to private matters, the matter needed to be resolved, especially before any 
transfer or sale of the property.  Additional letters from staff were sent on June 30, 2005, 
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December 13, 2005, February 16, 2006, April 10, 2006, March 5, 2007, May 30, 2007, and 
October 2, 2008, in addition to numerous telephone calls and meetings with Mrs. Ackerberg’s 
attorneys.  Mrs. Ackerberg has not, in any correspondence or other communication with staff, 
agreed to resolve the violations on the property and has, in fact, consistently submitted 
arguments against removal of the unpermitted development within the easement area.  Clearly, 
all existing administrative methods for resolving the violations at issue in this matter have been 
exhausted, as required by Coastal Act Section 30812(g), before initiating these proceedings. 
 
As noted above, Commission staff informed Mrs. Ackerberg of the potential for recordation of a 
Notice of Violation in a letter dated March 5, 2007, and the Executive Director notified Mrs. 
Ackerberg of his intent to record a Notice of Violation on April 27, 2007.10  In addition, 
Commission staff notified Mrs. Ackerberg of its intent to proceed with the Notice of Violation 
proceedings, which were stalled in June of 2007, in a letter dated October 2, 2008.  Thus, Mrs. 
Ackerberg has been made aware of the potential for the recordation of a Notice of Violation as 
required by Coastal Act Section 30812(g).   
 

3. Provisions of CCC-09-CD-01  
 

As stated in Section D.1.b of these findings, the Commission found it necessary to impose 
requirements for offers to dedicate lateral and vertical public access easements as part of the 
approval of the two existing permits to bring the proposed development projects authorized 
under the permits into compliance with the resource protection policies of Chapter 3 of the 
Coastal Act.  The cited development on the property was conducted without a CDP and obstructs 
the easements, preventing public use of the easements.  Issuance of CCC-09-CD-01 will ensure 
appropriate removal of the unpermitted items and provision of the required public access, 
bringing the property into compliance with the Coastal Act, the LUP, and the existing permits.   
 
The proposed Cease and Desist Order will direct Mrs. Ackerberg to: 1) cease and desist from 
construction and/or maintenance of unpermitted material or structures, 2) remove all unpermitted 
material or structures from both easement areas on the property, 3) allow public use of the 
easements, in compliance with the Coastal Act and with the terms and conditions of the existing 
permits and easements, and 4) cease and desist from any unpermitted development activities or 
noncompliance with permit conditions.   
 
 4. Provisions of CCC-09-NOV-01 
 
A finding that a Coastal Act violation has occurred will result in the recordation of a Notice of 
Violation, which will notify potential purchasers of the existence of the violations and the 
responsibility of the property owner, including subsequent owners, to resolve the violations.   
 
 
                                                      
10 Commission staff received a certified mail delivery receipt signed by Mrs. Ackerberg for the April 27, 
2007 Notice of Violation letter.  Additionally, Mrs. Ackerberg submitted a specific, written objection to 
the recordation of a Notice of Violation with the letters that constitute her SOD in response to the NOI.  
Thus, Mrs. Ackerberg received notification of both the potential for the recordation of a Notice of 
Violation and the Executive Director’s intention to record a Notice of Violation.    
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 E. California Environmental Quality Act (CEQA)  
 
The Commission finds that the issuance of Commission Cease and Desist Order CCC-09-CD-01 
to compel removal of the unpermitted development and provision of required public access is 
exempt from any applicable requirements of the California Environmental Quality Act of 1970, 
Cal. Pub. Res. Code §§ 21000 et seq. (CEQA), and will not have significant adverse effects on 
the environment, within the meaning of CEQA.  The Cease and Desist Order is exempt from the 
requirement of preparation of an Environmental Impact Report, based on Sections 15061(b)(2), 
15307, 15308 and 15321 of the CEQA Guidelines (14 CCR). 
 
 F. Summary of Findings of Fact   
   
1. Lisette Ackerberg owns the .95-acre property located at 22466 and 22500 Pacific Coast 

Highway in Malibu in Los Angeles County, identified as APNs 4452-002-011 and 4452-002-
013 (“the Property”). 

 
2. The Coastal Commission (“Commission”) issued coastal development permit (“CDP”) No. 

5-83-360 in 1983, authorizing certain development on the Property subject to a condition 
requiring recordation of an offer to dedicate (“OTD”) a lateral public access easement 
restricting the applicant from interfering with present use by the public of the areas subject to 
the easement prior to acceptance of the offer.  The provisions of the permit run with the land.    

 
3. The Commission issued CDP No. 5-84-754 in 1985 to Lisette Ackerberg and her husband to 

authorize certain development on the Property subject to a condition requiring recordation of 
an OTD a vertical public access easement.  The provisions of the permit run with the land.  

 
4. The OTD required by CDP 5-83-360 was recorded on July 11, 1983, and has been in the 

chain of title for the Property since that time.  The OTD was accepted by the State Lands 
Commission on March 20, 2002 and became a legal easement.  

 
5. The OTD required by CDP 5-84-754 was recorded on April 5, 1985, and has been in the 

chain of title for the Property since that time.  The OTD was accepted by the Access for All 
on December 17, 2003 and became a legal easement.   A legal challenge to that OTD failed, 
as indicated below. 

 
6. The Commission found the access provided by the lateral and vertical access easements 

necessary to bring the development authorized under the permits into compliance with the 
Coastal Act.  

 
7. Development that is not authorized by either of the permits listed above (or any other coastal 

development permit) has occurred on the property, including the erection or placement of 
rock riprap, a 9-ft high wall, concrete slab and generator, fence, railing, planter, light posts, 
and landscaping. This development was undertaken without a CDP and is in violation of the 
Coastal Act. 
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8. In addition to the violation of the Coastal Act inherent in the conduct of unpermitted 

development, the nature and location of the development at issue obstructs the vertical and 
lateral public access easements, which is independently inconsistent with the policies in 
Chapter 3 of the Coastal Act, the policies in the Malibu Local Coastal Program (“LCP”), and 
the terms and conditions of the existing permits and the easements.  

 
9. The unpermitted development is inconsistent with the goals of Chapter 3 of the Coastal Act 

and the Land Use Plan (“LUP”) portion of the certified Malibu LCP. 
 
10. Substantial evidence, as that term is used in the Coastal Act (Cal. Pub. Res. Code § 30812), 

exists that a Coastal Act violation has occurred in the development of the property.  
 
11. All existing administrative methods for resolving the violations at issue have been utilized.    
 
12. The Executive Director made Mrs. Ackerberg aware of his intent to record a Notice of 

Violation pursuant to Coastal Act Section 30812.  Mrs. Ackerberg submitted a written 
objection to such recordation on May 17, 2007.  

 
13. Commission staff sent letters to Mrs. Ackerberg on March 28, 2005, April 7, 2005, June 30, 

2005, December 13, 2005, February 16, 2006, April 10, 2006, March 5, 2007, May 30, 2007, 
October 2, 2008, November 14, 2008, November 24, 2008, and December 2, 2008, to discuss 
resolution of the violations.   

 
14. Mrs. Ackerberg sent letters to staff regarding the proposed enforcement action.  All of the 

letters contained defenses to the proposed requirement for the removal of the unpermitted 
development and requests for the Commission to delay taking action to resolve the 
violations. The letters were dated April 28, 2005, July 7, 2005, August 4, 2005, December 
16, 2005, January 19, 2006, February 27, 2006, March 23, 2006, April 3, 2006, April 17, 
2006, October 22, 2008, November 19, 2008, and November 26, 2008.  At no time did Mrs. 
Ackerberg agree to voluntarily comply with staff’s requests to comply with the permit 
conditions and Coastal Act requirements and remove the unpermitted development from the 
access easement area.  

  
15. The Executive Director issued a Notice of Intent to Record a Notice of Violation of the 

Coastal Act and to Commence Cease and Desist Order Proceedings (NOI) on April 27, 2007, 
addressing the unpermitted development and the obstruction of public access.   

 
16. On June 28, 2007 the California Court of Appeals granted a stay of the Commission 

proceedings listed in the NOI until it ruled on an appeal in a case brought by Mrs. 
Ackerberg’s neighbor, Jack Roth, challenging the vertical access easement discussed in 
points 2 and 5 above, thus postponing the Notice of Violation of the Coastal Act and Cease 
and Desist Order Proceedings until resolution of the appeal.   

 
17. On April 23, 2008, the Court of Appeals issued its decision affirming the trial court’s 

sustaining of the Commission’s demurrer to Mr. Roth’s complaint.  On July 9, 2008, the 
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California Supreme Court denied Mr. Roth’s petition for review and application for stay, 
upholding the Court of Appeals dismissal of Mr. Roth’s lawsuit and dissolving the stay. 

 
18. At Mrs. Ackerberg’s request Commission staff postponed the December 10, 2008 and the 

June 11, 2009 hearing on this matter. 
 
19. All of the unpermitted development listed in the NOI and addressed in this report remains on 

the property.   
 
 G. Violators’ Defenses and the Commission’s Responses 
 
Pursuant to Section 13181(a) of the Commission’s Regulations, Mrs. Ackerberg was provided 
the opportunity to identify her defenses to the proposed issuance of the Order and to object, via a 
written Statement of Defense, to both the proposed issuance of the Order and the proposed 
recordation of a Notice of Violation.  In fact, she was given multiple opportunities to do so.  Mrs. 
Ackerberg’s former lawyer, Mr. Reeser, asserted defenses on her behalf in a June 11, 2007 letter 
to staff, in which Mrs. Ackerberg stated that the June 11, 2007 letter as well as two previous 
letters (dated March 22, 2007, and May 17, 2007) and “any further response that may be 
submitted” all constituted Mrs. Ackerberg’s response to the Commission’s April 27, 2007 Notice 
of Intent to Record a Notice of Violation of the Coastal Act and to Commence Cease and Desist 
Order Proceedings (“NOI”).  Commission staff reasonably construed this statement to mean that 
the letters formed Mrs. Ackerberg’s statement of defense, even though the statement of defense 
form that was sent with the Notice of Intent was not completed and submitted.  In addition, Mrs. 
Ackerberg’s present lawyer, Ms. Abbitt, asserted defenses on Mrs. Ackerberg’s behalf in letters 
dated October 22, 2008, November 19, 2008, and November 26, 2008.  The October 22, 2008 
letter did not include a completed statement of defense form, which had been provided to Ms. 
Abbitt by Commission staff in its October 2, 2008 letter, extending a second opportunity for Mrs. 
Ackerberg to submit defenses.  We note preliminarily that many of these defenses actually raise 
issues that appear to be objections to the original permits and their conditions.  We again note 
that the legal time frame for such challenges expired decades ago and such objections are not 
legally relevant to an action to enforce the terms of a valid permit nor can they provide a defense 
to complying with 25-year-old permit conditions.  However, as a courtesy and by way of 
explanation, we include responses to many of those issues below.  The following paragraphs 
present quotations taken from all of these letters and the Commission’s responses to those 
statements.  
 

1. Mrs. Ackerberg’s Defense:  
 
The vertical access easement here has inherent limitations that seriously affect its utility to 
provide meaningful or viable public access to the beach…  This particular vertical accessway 
simply may not be viable.  Recognizing that this is the case, we have recently been pursuing what 
we (and we believe the Commission in 1984) believed to be a better solution for the public – 
opening and funding a dedicated vertical accessway close by that is currently owned by the 
County of Los Angeles at 22600 Pacific Coast Highway.  [October 21, 2008 letter at page 2 and 
3.] 
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       Commission’s Response: 
 
Contrary to Mrs. Ackerberg’s assertion that the vertical access easement area that Access for All 
(“AFA”) is seeking to open “may not be viable,” evidence suggests the easement area is very 
viable.  The vertical easement area on Mrs. Ackerberg’s property lies in the middle of Carbon 
Beach, and falls in the middle of the two open and operating easements along Carbon Beach.  
The Ackerberg easement area is located near the available public parking along both sides of 
Pacific Coast Highway.  Opening the Ackerberg easement will increase the public’s options for 
parking close to an accessway.  The Commission made specific findings to this effect in 
approving CDP No. 5-84-754 in 1985. 
 
The Ackerberg vertical easement is also particularly effective at increasing public access because 
of its connection to lateral public access easements.  The vertical easement complements the 
lateral easement that lies in front of Mrs. Ackerberg’s property and extends from the Mean High 
Tide Line inland to the bulkhead structure.  The upcoast property immediately adjacent to Mrs. 
Ackerberg’s property also has a lateral easement that extends from the Mean High Tide Line 
inland to a seawall structure, and the downcoast property immediately adjacent to Mrs. 
Ackerberg’s property has a lateral easement in front of the house which extends from the Mean 
High Tide Line inland 25 feet.  In addition, opening the Ackerberg vertical easement area will 
provide the public with access to a long strip of adjacent lateral accessways downcoast from the 
Ackerberg property.  Opening the Ackerberg easement will provide the public with access to a 
large area of Carbon Beach that can be used for recreational purposes, not just access to the mean 
high tide line.  
 
The alternative vertical accessway Mrs. Ackerberg refers to is not located at 22600 Pacific Coast 
Highway; instead, the easement area is on the neighboring lot, at 22548 Pacific Coast Highway 
(hereinafter, “22548 PCH”).  The easement area referred to was dedicated to and accepted by 
Los Angeles County in October of 1973.  (Exhibit 39).  The 22548 PCH easement lies 
approximately 690 feet away from the vertical access easement area on Mrs. Ackerberg’s 
property.  Neither the Commission nor Access for All owns the 22548 PCH easement area, and 
neither one has any authority regarding the opening or controlling of the easement area.  
Moreover, even if it were opened, the 22548 PCH vertical easement area would not provide the 
same access to a wide strip of adjoining lateral accessways for public recreational use as the 
Ackerberg vertical easement area will.  There is no lateral easement dedicated between the mean 
high tide line and the property in front of 22548 PCH, nor are there lateral accessways located 
along the coast in front of the neighboring properties at 22548 PCH.   
 
Over the past 35 years, during which time Los Angeles County owned the vertical accessway at 
22548 PCH, it has not pursued opening the easement area, and recent attempts by Mrs. 
Ackerberg’s counsel to persuade them to do so have not altered this situation.  County staff has 
repeatedly stated to Commission staff that the County has no intentions of opening the specific 
vertical easement area in the future.  County staff has also stated to Commission staff that the 
County does not intend to open any easement areas in the future beyond the 11 that are currently 
owned and operated by the County.  In addition, even if the County did secure funds to open the 
easement, there is no assurance that the easement at 22548 PCH will remain open in the future, 
leaving it subject to the possibility that the easement area may close in the future if the County 
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no longer has the funds for operating and maintaining the easement area.  Moreover, as discussed 
elsewhere, the potential for an additional accessway does not in any way support the elimination 
of this accessway. 
 
In fact, the vertical accessway owned by the County at 22548 PCH is not a better solution for the 
public, nor is it superior to the vertical accessway that exists on the Ackerberg property.  The 
22548 PCH easement area runs through a parking lot attached to a 75-unit condominium 
association that currently exists on the lot.  There are several encroachments within the easement 
area, the removal of which would be required prior to opening the easement.  The encroachments 
that exist within the 22548 PCH vertical easement include a stucco retaining wall, a planter, a 
wood gate, a pool equipment area, and the portion of a wood deck.  Opening the easement area 
would not be any more feasible than opening the Ackerberg easement when solely comparing the 
removal of encroachments within easement areas.  Considering the many problems associated 
with opening the 22548 PCH easement area, as well as the lack of access to lateral easement 
areas the 22548 PCH easement area will provide, opening the Ackerberg easement area will 
provide a superior accessway over the alternative easement area Mrs. Ackerberg proposes.   
 
In light of the fact that the County has no plans to open the easement at 22458 and has not 
expressed any intentions of opening the alternative easement area in the future, the Commission 
has no reason to believe that the alternative easement area at 22548 Pacific Coast Highway, 
which Mrs. Ackerberg offers to assist with opening in lieu of opening the vertical easement that 
lies on her property, will be opened to the public in the future.  Therefore, adequate access does 
not exist near Mrs. Ackerberg’s vertical accessway, since the closest open access area is 
approximately 1,545 feet from the Ackerberg easement area.  Furthermore, the Commission does 
not have the authority to pursue opening the easement area at 22548 since the easement is owned 
by the County.  Moreover, even if that alternative location were available, the Commission could 
not ensure that it would remain so.  In any event, Mrs. Ackerberg’s easement area is actually a 
better location, as it will provide an access point for the public to Carbon Beach in an area that 
lies between an open accessway upcoast and an open accessway down coast, is easily accessible 
from public parking spaces on both sides of the street, and connects to lateral public access 
easements.   
 
Finally, putting aside all of the above policy considerations, the fact remains that the 
Commission did require that this specific area on the Ackerberg property be opened to public 
use, and this Commission, acting more than 20 years later, should not second-guess that decision.  
In fact, technically, this is not even a legal defense, as this “defense” does not present any claim, 
much less evidence, that the elements necessary for the issuance of the Cease and Desist Order, 
under Coastal Act section 30810, have not been satisfied.   
 

 2. Mrs. Ackerberg’s Defense: 
 
The Commission then added a finding to its [1985] decision to provide the Ackerbergs with the 
future opportunity for extinguishing the condition [requiring dedication of a vertical accessway].  
[October 21, 2008 letter at page 2.] 
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       Commission’s Response: 
 
The Commission approved the Ackerberg’s coastal development permit (“CDP”) application 
(No. 5-84-754) on January 24, 1985.  The CDP was approved subject to a condition requiring the 
Ackerbergs to record an irrevocable offer to dedicate (“OTD”) a vertical public access easement.  
Although the Commissioners discussed whether to allow the Ackerbergs to extinguish their OTD 
if certain conditions were satisfied in the future, ultimately, the proposed condition language was 
not altered to provide for such an extinguishment.  In fact, Commissioner McInnis made an 
amending motion proposing such an extinguishment would be allowed so that the approach 
could be addressed more broadly in the context of Los Angeles County’s Land Use Plan 
(“LUP”) for Malibu, which was then pending.  Then, Chief Deputy Director Peter Douglas said 
that a reference to that approach could be included in the findings, and various Commissioners, 
including Commissioner McInnis, agreed to that approach.  Thus, Commission Chair Nutter 
explained that the main motion (which passed unanimously) was to approve the CDP pursuant to 
the staff recommendation “with the understanding that we will have a revised finding for our 
consideration.” 
 
However, no revised finding was ever brought back for the Commission’s consideration.  In 
February, the staff member assigned to the project sent proposed language (hereinafter referred 
to as the “Extra Finding”) to the Ackerberg’s lawyer and then incorporated that language into a 
new draft of the staff report, but it was never sent to the Commission for its approval.  Moreover, 
in April, when the Ackerbergs had satisfied all of the conditions precedent to the issuance of the 
permit, and that same staff member sent the permit to the Ackerbergs for their acknowledgement, 
and thereby effectively issued the permit, the Extra Finding was not included.  Therefore, the 
status of those findings is, at a minimum, subject to serious question. 
 
In any event, even assuming that there were some Extra Finding that was appropriately adopted 
by the Commission, it would be of little, if any, significance today.  The language proposed by 
Commission staff as the Extra Finding states that if the Malibu LUP is adopted with policy 
language allowing private property owners to extinguish dedications of public easements on their 
property should adequate access open nearby, any such LUP provision would apply retroactively 
to the Ackerberg’s CDP and vertical easement area dedication.  Moreover, the discussion by the 
Commission and the Extra Finding included several specific conditions that would have had to 
be met, none of which has been met.  The Extra Findings specifically included the following 
language: 
 

This position assumes that the publicly owned accessway is within 500 feet of the subject 
property, that it is equally suitable for public use based on management and safety 
concerns, and that improvements to accomplish public use are feasible.  Once a public 
accessway has been improved and opened for public use, and a suitable policy and 
mechanism has been developed and adopted to ensure that such a vertical accessway 
remains open and available for public use and assuming the Commission has approved 
a policy that outstanding offers to dedicate additional vertical access easements within 
500 feet of an opened vertical accessway can then be extinguished, staff will initiate 
actions to notify affected property owners that they can take steps to extinguish such 
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offers to dedicate.  As part of the Commission’s public access program, procedures will 
be developed to implement this directive. 

 
It is clear that a number of pre-conditions were imposed, and none of those have been met, as is 
discussed below.  For example, in the event that a future Malibu LUP, approved by the 
Commission, were to include such a provision as set forth above, the Commission suggested the 
Ackerbergs be notified of their right to take necessary legal steps to extinguish their vertical 
access easement OTD.  However, the Commission expressly refrained from making any decision 
regarding the broader policy at the 1985 Commission hearing reviewing the Ackerberg’s CDP 
application.  Instead, the Commission deferred such discussion until a later date when the Malibu 
LUP was to be decided.11  Although Commissioners did indicate that they generally favored a 
public policy that encourages opening publicly owned accessways over requiring the dedication 
of additional privately owned accessways, they were not willing to make any commitments to 
the Ackerbergs at that point, certainly not any unconditional ones that were not limited to the 
criteria listed above.  One of those criteria was that adequate access opens nearby (within 500 
feet).  The 1986 Malibu LUP, approved by the Commission on December 11, 1986, included the 
following provision: 
 

Where several offers with in the standard of separation [1,000 feet] are required over a 
period of time, the improvement of any one offer will release the need to improve the others, 
and they could be abandoned.  No offer may be abandoned unless an actual accessway is 
opened, however, and the revised Policy 55d will prevent the abandonment of already 
opened accessways. 

 
Malibu/Santa Monica Mountain LUP, page 5-6, 12/11/1986.   
 
However, to begin with, the 1986 Malibu LUP, approved by the Commission, never did adopt 
the Commission’s recommendation for a standard of separation of 500 feet, which was 
underlying its discussion as noted above.  Instead, the 1986 Malibu LUP adopted a standard of 
separation of 1,000 feet.  Therefore, a pre-condition for the Malibu LUP to apply retroactively to 
the Ackerberg’s vertical easement area was not met.  In addition, while the 1986 Malibu LUP did 
include a provision allowing for the abandonment of OTDs should another easement area open 
within 1,000 feet, no such open easement area currently exists (or has ever existed) within either 
500 feet or 1,000 feet of the Ackerberg’s lot.  Therefore, in this specific case, even if the legal 
hurdles did not exist, under the very discussion by the Commission relied on by counsel for Mrs. 
Ackerberg, the factual conditions have never been met, even if the 1986 Malibu LUP were to 
apply retroactively to their vertical easement area, which it does not.   
 
Secondly, neither the Extra Finding that a planner proposed adding to the 1985 staff report, nor 
the 1986 Malibu LUP, provided a mechanism by which one could abandon or relinquish an OTD 
once it was accepted, nor could they, unless the accepting entity were agreeable or had accepted 
                                                      
11 For instance, Chair Nutter stated “the place ultimately to make our policy stand, I think, is in the 
context of that LCP,” and Commissioner Shipp stated “let’s just try not to make this permit into an LUP 
or an LCP.  Let’s look at it as what it is, a permit.”  Commissioner McMurray thought it should not even 
be in the findings, stating “I don’t think we should include in this findings… I think it goes beyond this 
permit.  If we want to start this process in the Malibu LUP that’s fine.” 
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the offer subject to such a limitation in the first place.  In fact, AFA accepted Mrs. Ackerberg’s 
OTD a vertical access easement in 2003, and as a consequence, AFA now holds a legal interest 
in the vertical access area.  Even if a vertical accessway were to open within 500 feet from the 
vertical accessway located at the Ackerberg’s property and a mechanism were instituted to 
ensure the accessway remains open, the Ackerbergs do not have the ability to rescind their now 
accepted easement.   
 
Furthermore, the now controlling Malibu LCP, which was approved by the Commission on 
September 13, 2002, no longer includes any provision allowing for abandonment of an easement 
area if adequate access opens within the standard of separation.  Instead, Section 4, Policy No. 
2.85 of the 2002 Malibu LCP includes a provision that: 
 

Improvements and/or opening of public easements already in public ownership or accepted 
pursuant to a Coastal Permit shall be permitted regardless of the distance of the nearest 
available vertical accessway. 

 
Thus, under the current Malibu LCP, the distance between the Ackerbergs’ accepted vertical 
accessway and the nearest vertical accessway is irrelevant, and opening of the accessway must 
be permitted.  Policy No. 2.85 of the Malibu LCP does not prohibit, but rather encourages, 
opening or improving all accepted easement areas regardless of the distance between one open 
easement and another. 
 

 3. Mrs. Ackerberg’s Defense: 
 
The vertical access easement here has inherent limitations that seriously affect its utility to 
provide meaningful or viable public access to the beach.  There is insufficient parking in this 
area and no crosswalk or stop light near the Ackerberg property.  There are no visitor-
supporting facilities, i.e., trash cans, lifeguards, or bathrooms, on or near the beach.  [October 
21, 2008 letter at page 3.]   
 
       Commission’s Response: 
 
Initially, we note that Mrs. Ackerberg’s statement that there is not a nearby crosswalk is 
inaccurate.  A crosswalk does exist near Mrs. Ackerberg’s easement area.  The crosswalk is 
located on Pacific Coast Highway just three lots upcoast from Mrs. Ackerberg’s property.  In 
addition, there is public, on-street parking on both sides of the highway at this location.  
Moreover, the Commission made express findings about what a particularly good location this 
was for an easement.  See, e.g., footnote 5, above. 
 
However, the extent of such amenities is not relevant here.  Neither the Coastal Act, the 2002 
Malibu LCP, nor the 1986 Malibu LUP require visitor-supporting facilities, public parking areas, 
crosswalks, or stop lights near a vertical accessway as a pre-condition for opening an easement.  
While the 2002 Malibu LCP encourages siting accessways near supporting facilities, Section 3, 
Policy No. 2.65 specifically states that this is not a requirement: 
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No facilities or amenities, including, but not limited to, those referenced above [parking 
areas, restroom facilities, picnic tables, or other such improvements], shall be required 
as a prerequisite to the approval of any lateral or vertical accessways Offers to Dedicate 
or as a precondition to the approval or construction of said accessways. 

 
Section 30212.5 of the Coastal Act also encourages siting, opening, and maintaining accessways 
near public facilities when possible; however, nothing in the Coastal Act prohibits or restricts 
opening accessways that are not near public facilities.  Moreover, Section 30212.5 promotes the 
distribution of public facilities “so as to mitigate against the impacts, social and otherwise, of 
overcrowding by overuse by the public of any single area.”  Opening the Ackerberg vertical 
accessway will further this policy by alleviating the pressure placed upon the available parking 
near the closest upcoast and downcoast vertical accessways currently opened and operating along 
Carbon Beach - the Zonker Harris accessway and the Geffen accessway.  The vertical accessway 
area located at Mrs. Ackerberg’s property lies approximately 1,545 feet downcoast from the 
Zonker Harris accessway, and approximately 2,215 feet upcoast from the Geffen accessway.  
Opening and operating the Ackerberg property’s vertical accessway should alleviate some of the 
parking congestion around the Zonker Harris accessway area and the Geffen accessway area by 
providing additional access between the two vertical accessways along Carbon Beach.  Doing so 
will spread out the parking pattern, achieving the goals of Section 30212.5 of the Coastal Act by 
mitigating against the impacts “of overcrowding or overuse by the public of any single area.”  
Opening the Ackerberg accessway will complement the parking along Pacific Coast Highway, 
where the majority of the public parallel park, then walk to the nearest open vertical accessway.   
 
In addition, the 11 County owned and operated accessways throughout Los Angeles County have 
been in existence and functioning without any problems for years, regardless of the fact that all 
of the referred-to accessways generally do not have any supporting facilities nearby, such as 
trash cans, lifeguards, or restrooms.  This is proof that vertical accessways can function as viable 
accessways to the coast without the need for supporting facilities nearby.   
 
Finally, though most fundamentally, the extent of available amenities at the subject location is 
not relevant because it has nothing to do with the factors that must be satisfied to justify issuance 
of a Cease and Desist Order.  This defense does not even purport to contest the either of the 
bases for the Commission’s issuance of this Order – that the subject development is both 
unpermitted and inconsistent with the existing permits for the site.   
 

 4. Mrs. Ackerberg’s Defense: 
 
The easement area is cramped, sandwiched between two homes, and is not visible from Pacific 
Coast Highway.  [October 21, 2008 letter at page 3.] 
 
       Commission’s Response: 
 
The easement area on Mrs. Ackerberg’s property is the standard 10 feet in width.  The minimum 
width required for a vertical easement area under the Malibu LCP and the 1986 version of the 
Malibu LUP is10 feet.  The easement area is not sandwiched between two homes; it actually 
borders a tennis court and the neighboring property line.  The tennis court separates the easement 
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area from Mrs. Ackerberg’s home.  The width and location of the vertical easement area along 
Mrs. Ackerberg’s property meet the requirements of Section 3, Policy No. 2.66 of the 2002 
Malibu LCP as well as Section 4.1.2 of the 1986 Malibu LUP. 
 
In addition, the two open and operating vertical accessways along Carbon Beach border two 
homes.  The fact that the two open and operating accessways along Carbon Beach lie between 
two residential homes does not impact their functionality.  Mrs. Ackerberg does not provide any 
explanation or evidence regarding how an easement area sited between two residential properties 
will prohibit the easement area from serving its function--providing public access to the public 
lateral easement areas nearby as well as providing access to the mean high tide line area of the 
beach.   
 
Furthermore, nothing in the Coastal Act or the Malibu LCP requires that accessways be visible 
from Pacific Coast Highway.  One of the goals of requiring dedication of accessways along 
Carbon Beach is to mitigate against the loss of visibility of the beach and the coastline which has 
occurred from the high density in residential development between Pacific Coast Highway and 
the coast.  The 1985 Commission found that without dedication of a public vertical easement, the 
Ackerberg’s CDP No. 5-84-754 would violate the Coastal Act by impacting the public’s 
visibility of the coast as well as restricting the public’s access to the coast.  Once the vertical 
accessway on Mrs. Ackerberg’s property is opened, access signs will be posted, and access 
information for Carbon Beach will be made available through various websites, including the 
California Coastal Commission’s website, which provides a Carbon Beach Access Map.  AFA 
assumes all responsibility for operating and maintaining the accessway.  AFA will ensure the 
accessway is kept free of debris, which could clutter the easement area; therefore the 10-foot area 
will provide sufficient space for public ingress and egress passage. 
 
Finally, as was the case with the prior defense, the allegations raised in this defense do not even 
purport to contest either of the bases for the Commission’s issuance of this Order – that the 
subject development is both unpermitted and inconsistent with the existing permits for the site. 
 

 5. Mrs. Ackerberg’s Defense: 
 
There are problems that exist at both ends of the easement area…There are two substantial 
eucalyptus trees on the land side of the easement but they are located in the City right-of-way, 
not the easement area… The trees are significant, however, because they are mature and fully 
obscure the easement area…A problem also exists at the seaward end of the easement… the 
exposed rock where the easement adjoins the beach makes use of the easement, again, 
problematic.  [October 21, 2008 letter at pages 3-4.] 
 
       Commission’s Response: 
 
Commission staff will work with the City of Malibu’s local agencies to ensure that any 
obstructions within the City’s right-of-way that restrict access to the Ackerberg vertical 
accessway (including the eucalyptus trees, if necessary) are appropriately addressed.  As noted 
above, the rock riprap that lies within the easement area adjoining the beach is unpermitted rock 
that was placed some time during or after the construction of the bulkhead and which exceeds the 
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permitted rock approved by the Commission in 1983 and certainly does not provide a defense to 
enforcement of the permit conditions.  CDP No. 5-83-360 required the removal of the large 
boulders that existed on the property at that time, and approved the replacement of a rock and 
gravel waste mix measuring between ¾’’ and 12’’ in diameter.  The 1983 permit does not 
authorize the large boulders which extend back from the wall and rest on a minimum of 1 foot 
filter material as described in a letter dated February 15, 1984 from Paul A. Spieler to Ralph W. 
Trueblood.  (Exhibit 40)  At that time, Paul Spieler was a Project Engineer with Vincent Kevin 
Kelly and Associates Inc., and conducted periodic surveys of the construction of the bulkhead 
located on the Ackerberg property, which was then owned by Ralph W. Trueblood.  The 
February 1984 inspection revealed the “man sized boulders” exceed the minimum of ¾ inches or 
the maximum of 12 inches in height approved in CDP No. 5-83-360.  Furthermore, the rock 
riprap that lies in front of the bulkhead lies within the lateral easement area, and was never 
included in any permit plans approved by the Commission.  The Commission only approved the 
placement of ¾ inch to 12 inch rocks in the construction of the bulkhead, not separate from and 
in front of the bulkhead in an area that extends into the lateral easement. 
 
The existing rocks located within the vertical and lateral easement areas were not approved by 
the Commission and are unpermitted development.  Removal of the unpermitted rocks that lie 
within the vertical and lateral easements on Mrs. Ackerberg’s property is required by this cease 
and desist order in order to open the vertical accessway and increase the beach available for the 
public’s use in the lateral accessway.  The unpermitted rocks within the easement area are 
problematic and the removal of the rocks is required due to the non-compliance with CDP No. 5-
83-360.   
 
Finally, as was the case with the prior defense, the allegations raised in this defense do not even 
purport to contest either of the bases for the Commission’s issuance of this Order – that the 
subject development is both unpermitted and inconsistent with the existing permits for the site. 
 

 6. Mrs. Ackerberg’s Defense: 
 
Until Mr. Roth's litigation has reached final judgment (that is a judgment that is free from direct 
attack on appeal), it is premature for the Coastal Commission to demand from Mrs. Ackerberg 
removal of the alleged "unpermitted development" on her property that you identify in your 
letter. [March 22, 2007 letter at page 1] 
 

Commission’s Response: 
 
The Roth litigation served as the basis of many of the defenses asserted by Mrs. Ackerberg prior 
to 2008.  These defenses are now obsolete, but for the record, the Commission provides a short 
explanation of the nature of the Roth litigation.  Mr. Roth owns the property immediately 
adjacent to the eastern boundary of Mrs. Ackerberg's property.  Although the record clearly 
shows that Mr. Roth was provided adequate notice of the Ackerberg permit hearing in 1985, he 
failed to object to the proposed terms of the permit at the hearing or to file a petition for a writ of 
mandate within 60 days of the Commission’s final decision approving the permit, as required by 
Coastal Act Section 30801 in order to obtain judicial review of the Commission action in 
granting the permit.  Despite this, he filed a petition for writ of mandate on March 29, 2006, 
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challenging the Commission's action on that permit.12  In the litigation, Mr. Roth asserted that he 
was not provided adequate notice of the permit hearing, and he sought to invalidate and revoke 
the vertical easement on Mrs. Ackerberg's property.13  Mrs. Ackerberg was a real party in 
interest in the case.  In September, 2006, the trial court ruled in favor of the Commission in the 
matter (by sustaining the Commission’s request for a demurrer in this matter), thus dismissing 
the case, and Mr. Roth appealed the decision.  It was at this point, in early 2007, that 
Commission enforcement staff began formal enforcement proceedings, and Mrs. Ackerberg 
began asserting that such action would be premature due to the pending litigation.  In June of 
2007, the Court of Appeals granted a stay of the pending Commission enforcement proceedings 
until it ruled on the appeal which was then pending to the Second District Court of Appeal (No. 
BS102404).   
 
However, these defenses are now obsolete.  The Court of Appeals ultimately ruled in favor of the 
Coastal Commission and against Mr. Roth, and the California Supreme Court denied Mr. Roth’s 
petition for review and application for stay on July 9, 2008.  Mr. Roth did not seek a writ of 
certiorari from the United States Supreme Court.  Therefore, the dismissal of Mr. Roth’s lawsuit 
has been upheld by the courts, and the stay has been dissolved.  Mr. Roth’s litigation has reached 
final judgment, and Mr. Roth did not prevail in his lawsuit.  The Coastal Commission, Coastal 
Conservancy, and AFA have the right to proceed with opening the Public Access Easement for 
public use.  It should be noted that the Roth litigation did not concern the lateral access easement 
on Mrs. Ackerberg's property, and did not address the fact that the materials and structures in the 
easement area are not only inconsistent with the easement, but are also the result of unpermitted 
development, which is the basis of the proposed cease and desist order and notice of violation.   
 
The specific defense stated in Mrs. Ackerberg’s previous letters asserting that this action is 
“premature” due to the pending litigation are moot due to the final judgment of Mr. Roth’s 
litigation.  Mr. Roth did not prevail in his litigation, and the resolution of the violations at issue 
in this enforcement action, namely the removal of the unpermitted materials and structures, are 
not affected by the outcome of the Roth litigation.  The proposed order will direct Mrs. 
Ackerberg to remove the unpermitted development that lies within the easement area.  Therefore, 
Commission staff finds it redundant to address all of Mrs. Ackerberg’s defenses related to Mr. 
Roth’s litigation in which he did not prevail and a final judgment has been issued. 
  

                                                      
12 In his complaint and petition for writ of mandate, Mr. Roth argued that he could not have filed within 
60 days of the Commission’s final decision because he was not provided with notice of the hearing.  
However, the Superior Court ruled that even if he had not received adequate notice, which the 
Commission did not concede (and which the Court did not find), Mr. Roth was barred by the statute of 
limitations because he filed his petition more than 60 days from the date he states he became aware of the 
easement.  Therefore, the court determined that Mr. Roth did not object to the 1985 permit in a timely 
manner.    
13 Specifically, he asked the court to order the Commission to “revoke the [vertical] easement (or, to the 
extent required by law, revoke the easement and related permit) and otherwise rescind the assignment of 
the easement to AFA.”  First Amended Verified Complaint and Petition for Writ of Mandate, Prayer for 
Relief at page 22.   



CCC-09-NOV-01 & CCC-09-CD-01 (Ackerberg) 
Page 34 of 48 
 

7. Mrs. Ackerberg’s Defense:  
 
…the Coastal Commission, in Linda Locklin's March 28, 2005 letter to Mrs. Ackerberg, 
recognized the Ackerbergs' right to "make full use of [the] entire property, including continued 
use of the offered strip, until such time as it is developed into an open vertical accessway."  
Moreover, the plans for the Ackerberg development…in conjunction with the Ackerbergs' coastal 
development permit application contemplated the erection of items such as the block wall, 
fences, railings, and landscaping   .  Accordingly, we object to the Coastal Commission's 
assertion that any and all of the items on Mrs. Ackerbergs' property within the ten-foot wide 
easement area are per se unauthorized and unpermitted. [March 22, 2007 letter at page 2] 
 
                     Commission’s Response: 
 
          Continued Use of the Property 
 
At the January, 1985 permit hearing, the Ackerberg’s lawyer, Edwin Reeser, asked that the 
Ackerbergs be given the “opportunity to continue to use that strip [the vertical access easement 
area] for patio or planting or whatever, certainly no improved structure… until the property is 
picked up.”  Chairman Nutter asked the staff member who presented the staff recommendation 
on the permit application “whether that’s possible anyway under the staff’s recommendation,” to 
which the staff member replied “Yes, there is no prohibition against using these offers.  They 
should just be available to… public agency picking them up.”  There was no further discussion 
on that point.   
Within days of the hearing at which the Commission approved CDP 5-84-754, Mr. Reeser sent a 
letter to Commission district staff stating that it was his understanding from the proceedings that 
staff was instructed to revise its findings in several particulars.  In specifying the changes he 
argued needed to be made, he stated that: 
 

“both Commissioners and Staff agreed that the Ackerbergs could make full use of the 
entire width of their property, including the continuation of use of the offered strip, until 
such time as it is developed into an open vertical accessway.” 

 
Therefore, even by their own counsel’s admission, made at the time of the original permit 
hearing, the clear understanding of the Ackerbergs was that any agreement to allow any use of 
the area covered by the OTD by the Ackerbergs was explicitly temporary and subject to removal 
when an entity had accepted the OTD and was ready to open the accessway.  In an attempt to 
open the accessway for public use, AFA wrote to the Ackerbergs to schedule a meeting and a 
survey of the area, but when the Ackerbergs still hadn’t provided permission for the survey over 
a year later, Commission staff became involved.  Linda Locklin is (and was at the time) the 
Commission’s Coastal Access Program Manager.  In her March 28, 2005 letter to Mrs. 
Ackerberg, Ms. Locklin stated: 
 

I am attaching a letter from your attorney Edwin Reeser, dated January 28, 1985, in 
which he acknowledges that you could make full use of your entire property, including 
continued use of the offered strip, until such time as it is developed into an open vertical 
accessway. (Exhibit 9).  
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Ms. Locklin neither confirmed nor denied the statement in her letter.  She paraphrased the 
statement in Mr. Reeser’s 1985 letter to highlight that, in adding the “until such time” phrase 
onto the end, even he acknowledged a temporal limitation on the asserted right to “make full use 
of the . . . property, including . . . the offered strip.”  Her letter was an attempt to prompt action 
by Mrs. Ackerberg towards the opening of the easement, in part by noting that the time for action 
– as previously recognized by all interested parties – had arrived.   
 
Even assuming that (1) Ms. Locklin’s letter was intended to convey the Commission’s position, 
rather than just reflect Mr. Reeser’s, and (2) Ms. Locklin’s letter could bind the Commission, 
neither of which appears to be true, it is not relevant as a defense to these proceedings and in fact 
supports the action at hand, which is intended to develop this “into an open vertical accessway” 
as is provided for in the permit and acknowledged in Mr. Reeser’s 1985 letter.  The statement 
includes the caveat that as soon as the easement is ready to be opened to the public, the 
development in the easement must be removed.  The easement has been accepted and the owner 
is ready to open it now.  Therefore, the statement does not change the status of the development 
at issue.  The development is unpermitted and is no longer even informally or implicitly 
authorized by the statement at the 1985 Commission hearing, and it must be removed.   
 
          Block Wall, Fences, Railings, Light Posts, and Landscaping 
 
Mrs. Ackerberg also appears to be suggesting that the reference to continued use of the property 
was an implicit approval of existing or planned development, including, but not limited to, a 
block wall, fences, railings, light posts, and landscaping.  Even if Ms. Locklin’s letter could bind 
the Commission, despite the fact that it was written by staff and was not conceding anything, and 
even if one ignores the terminal “until such time” phrase, the relevant statement in it only relates 
to the Ackerbergs’ right to “make full use of the . . . property, including . . . the offered strip.”  
The ability to make full use of one’s property is an aspect of the nature of real property rights.  It 
does not, however, alleviate the need to comply with land use regulations such as the need to 
obtain a permit prior to undertaking development in the Coastal Zone.  Thus, any right Mrs. 
Ackerberg has or had to “make full use of” her property did not relieve her of the need for a CDP 
before installing walls, fences, and the like.  All the Commission statement appears to reflect is 
that the existence of an OTD for a vertical accessway would not preclude the Ackerbergs’ 
exercise of whatever rights for legal uses of that area they had, until such time as the accessway 
were opened up and such uses might be inconsistent with the public accessway.  Moreover, as 
noted above, even Mr. Reeser, at the Commission meeting, only sought confirmation of the 
Ackerbergs’ ability to “use that strip for patio or planting or whatever, certainly no improved 
structure.” 
 
Finally, Mrs. Ackerberg argues that the plans for the Ackerberg development contemplated the 
erection of such items, and thus, the Commission’s approval of the permit and the plans 
amounted to an approval of these specific items.  However, none of these items appears on the 
plans submitted to and reviewed by Commission staff in both 1983 and 1985, nor were they 
listed as part of the permit application or listed in the permit approval staff report or the permit 
itself.  Thus, the Commission’s approval did not cover these items.  Even if the development had 
been included in the plans submitted to Commission staff in 1983 and 1985, which it was not, 
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applicants cannot obtain additional Coastal Act approvals, beyond what the Commission 
authorized, by depicting additional development not part of the permit application or approval on 
plans submitted to Commission staff as part of the condition compliance process.  Thus, even if 
other extraneous development appeared on plans approved by Commission staff, that does not 
mean it was legally granted a permit by the Commission, especially not if it was within the 
easement area that the Commission did specifically require.  Based on the Commission’s 
statement at the 1985 hearing, as acknowledged in the letter from Mrs. Ackerberg’s former 
counsel, the Commission did not render any additional development per se permitted at the 
hearing, and in fact, the plans submitted in 1983 and 1985 did not show such development.  
Rather, the development was undertaken without a CDP, was unpermitted at the time of the 1985 
permit hearing, and remains so today.   
 

8. Mrs. Ackerberg’s Defense:  
 
We further object to any characterization by the Coastal Commission that Mrs. Ackerberg has 
been less than cooperative in working with the Coastal Commission to resolve any outstanding 
issues concerning the Easement or that she has refused to comply with any legal obligations 
concerning the Easement. [May 17, 2007 letter at page 1] 

 
Commission’s Response: 

 
The word "Easement" as stated in Mrs. Ackerberg's May 17, 2007 letter refers only to the 
vertical access easement.  Whether Mrs. Ackerberg has been “cooperative” is not at issue in this 
hearing, and the Commission made no finding with respect to Mrs. Ackerberg’s level of 
cooperation, per se, in the main findings supporting its action (above), nor is any such finding 
required for an action under the Coastal Act to ensure compliance with permit conditions or 
address unpermitted development.  Whether she has complied with all legal obligations 
concerning the easements is, however, before this Commission, at least to the degree that such 
compliance is relevant to her broader Coastal Act compliance or her performance of 
development which was performed without a required Coastal Commission permit or in conflict 
with her existing permit, in that those are criteria for the issuance of a Cease and Desist Order or 
the recordation of a Notice of Violation.  
 
Mrs. Ackerberg’s legal obligations concerning the vertical easement are to allow use of the 
accessway as required in the permit, and further, to address any development that was 
unpermitted under the Coastal Act that blocks the public use of the easement or that violates the 
Coastal Act and to abide by the terms and conditions of existing permits and easements, 
including not interfering with the provision of the access required under the permits.  Mrs. 
Ackerberg has not agreed to remove the unpermitted development or to comply with the terms 
and conditions of the permits and easements by removing encroachments into the valid vertical 
and lateral accessways.  In fact, for four years now, correspondence submitted on her behalf has 
consistently contained requests for staff to delay enforcement and defenses to compliance with 
the permits and easements based on a variety of arguments, many of which are now clearly moot.  
In two letters to Commission staff, both dated January 28, 1985, Mrs. Ackerberg raised issues 
regarding the adoption of the Malibu LUP, which would include specific standards for public 
beach access, and questioned the benefit of private access easements offered by private property 
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owners.  The Malibu LUP has now been adopted, and in fact, states a standard for Carbon Beach 
of one vertical accessway per 1,000 feet.  The Ackerberg easement is not affected by the Malibu 
LUP since there is no other open accessway within 1,000 feet. 
 
Subsequent letters from the Ackerbergs requested a delay of enforcement until a decision was 
reached in the Marine Forest Society case and raised concerns regarding AFA.  Commission 
staff and AFA responded to these concerns in letters dated June 30, 2005, December 13, 2005, 
and February 16, 2006.  Obviously, although not legally relevant to actions taken by the 
Commission during the pendency of the Marine Forest Society litigation, that case has now been 
resolved as well.  Moreover, many of the defenses raised previously, including a request for an 
additional delay pending the outcome of the Roth litigation, were raised again in the letters 
objecting to these enforcement proceedings and are therefore addressed in this section of the 
report.14  
 
Mrs. Ackerberg also asserted that, although not open to the public, an accepted OTD existed at 
22548 Pacific Coast Highway, (the easement held by Los Angeles County) and requested that 
the Commission consider the benefit of seeking to open easements offered by private landowners 
against the benefit derived from opening publicly held easements.   
   
Stating that one may comply in the future while raising objections to compliance does not 
constitute compliance.  After repeated attempts to work cooperatively with Mrs. Ackerberg and 
to respond to her concerns, staff finally took the appropriate step of initiating formal enforcement 
proceedings in order to resolve the violations and prevent further delays in opening the 
accessway for public use.  That said, staff repeatedly expressed its preference for an amicable 
resolution and sought to work cooperatively with Mrs. Ackerberg to resolve the violations should 
she have decided to do so.  It is hoped that all parties can work cooperatively in the future to 
resolve this situation and to achieve opening and use of this accessway in the best manner 
possible. 
     

9. Mrs. Ackerberg’s Defense:  
 
Mrs. Ackerberg would be faced with losing the generator altogether if it is removed from its 
present location, as there are very limited options in the way of relocating the generator on the 
Property. [May 17, 2007 letter at page 3] 
 

Commission’s Response: 
 
Mrs. Ackerberg has not submitted evidence to support the claim that she will lose the generator 
if it is required to be moved.  In fact, the statement, “there are very limited options in the way of 
relocating the generator on the property,” seems to imply that relocation is possible, which seems 
highly likely on a site that is almost an acre in size.  This is a very large residential lot for this 
area, including what were originally two entire parcels, and the Commission has no reason to 
doubt that another location for this item somewhere on the property would be feasible.  

                                                      
14 Staff did agree to wait to formally initiate enforcement proceedings for a reasonable period of time in 
order to allow Mrs. Ackerberg to address a sensitive personal situation.   
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However, Mrs. Ackerberg has not provided information as to what the options are.  Moreover, 
for almost a quarter of a century, Mrs. Ackerberg has been aware that the area where the 
generator is located would have to be cleared if and when the vertical access easement was 
accepted.  The generator was placed on the property after the 1985 permit was issued, and this 
area had already been identified as the precise location of the public access easement identified 
in the permit.  Mrs. Ackerberg’s argument amounts to a claim that the Commission should 
abandon the accessway that is legally subject to public access rights because the property owner, 
without the required permit, chose to place an allegedly indispensable and immobile object in an 
area where it was known it would eventually need to be removed to facilitate access within the 
easement that was an integral component of the1985 permit.  The Commission cannot do so.  
Moreover, as discussed above, Mrs. Ackerberg also confirmed her understanding that any 
development in the accessway was to be temporary and that she was aware that it would need to 
be removed at such time as the accessway was to be opened.  However, the Commission staff 
has indicated that it is willing to explore relocation options with Mrs. Ackerberg, and the 
Commission will entertain an application for such relocation.    
 

10. Mrs. Ackerberg’s Defense:  
 
…the riprap rocks along the seawall are necessary to protect the Property and adjacent 
properties from the often severe tidal conditions and wave uprush effects…  Removal of the 
riprap rocks along the entire length of seawall, or even just within the portion within the 
Easement, would compromise the seawall.  Since the Ackerberg seawall is tied together with the 
seawalls of adjoining properties, removal of riprap rocks in front of the Ackerberg seawall could 
have a detrimental collateral effect on these adjoining properties. [May 17, 2007 letter at page 4] 
 

Commission’s Response: 
 
The Commission approved the bulkhead across the seaward boundary of the property in 1983 to 
protect the residence on the property, which included rocks up to 12 inches.  In acting on the 
permit, the Commission considered whether the proposed bulkhead would be consistent with 
Coastal Act Sections 30210, 30212, 30214, and 30253(2).  The Commission determined that, in 
order to mitigate for the potential loss of beach and impacts to sand supply that could result from 
the bulkhead, and the resulting impacts to public access, and to balance those impacts against the 
need to protect the residence from wave action, a lateral easement was required.  The 
Commission findings for the permit include specific measurements of the bulkhead, including 
the diameter of the rocks to be used, attached as Exhibit 3.  The riprap at issue in this matter was 
not approved under the 1983 permit or any other permit, exceeds the approved specifications in 
the 1983 permit, and lies within the lateral access easement that the Commission required to 
bring the bulkhead into compliance with the Coastal Act.  Thus, its placement constitutes 
unpermitted development and/or development inconsistent with an existing permit, either of 
which constitutes a violation of the Coastal Act and authorizes the Commission to issue this 
Cease and Desist Order.  Furthermore, the Commission required the lateral easement to mitigate 
for the shoreline impacts that could result from the bulkhead and specifically required the offer 
to dedicate the easement to prohibit interference with public use.  The riprap extends into the 
easement, thus taking up public beach and extending the scouring effects from wave uprush of 
the bulkhead into the seaward extent of the easement area. 
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If Mrs. Ackerberg believes newly discovered material information that could not have been 
presented at the time of the original hearing demonstrates a need to modify the plan to add 
additional and/or larger rocks than were originally approved, the mechanism to make that case is 
through the submittal of an application for a new permit or a permit amendment.  However, Mrs. 
Ackerberg has not provided evidence that the riprap is necessary and she has not applied for a 
permit (or permit amendment), emergency or otherwise, for the riprap.  Moreover, she has 
provided no evidence that removal of the riprap will compromise the seawall.  In addition, the 
bulkhead, without the additional unpermitted riprap, was approved to tie into the upcoast 
bulkhead, and the placement of additional riprap in front of the Ackerberg property may actually 
magnify the impact of wave energy on adjacent properties, causing increased erosion of those 
areas.   

 
11. Mrs. Ackerberg’s Defense:  

 
Moreover, Mrs. Ackerberg believes that some of these rocks were actually preexisting 
underneath the sand, and have only been exposed in recent years due to lower sand level at the 
beach.  [May 17, 2007 letter at page 4] 
 

Commission’s Response: 
 
Mrs. Ackerberg has provided no evidence that the rocks were preexisting.  The Commission 
approved the 1983 permit for the bulkhead according to the schematic attached to the findings as 
Exhibit 3.  The schematic states that immediately seaward of the bulkhead, boulders were to be 
“replaced with rock and gravel waste mix,” the diameter of which was not to exceed 1 foot in 
diameter.  In addition, as previously discussed, the February 15, 1984 survey of the Ackerberg’s 
bulkhead construction documents the installation of “man sized boulders, extending a minimum 
of 10-feet 0-inches from the wall,” proving at least some of the rocks were placed seaward of the 
bulkhead, and were not preexisting as Mrs. Ackerberg claims they are. 
 
The proposed order before the Commission in this proceeding requires the submittal of an 
engineering report that clarifies what, if any, riprap is preexisting and which rocks are within the 
accessway.  Any riprap exceeding the specified diameter or located within the easement must be 
removed in order to allow full public use of the lateral easement.  
 
Mrs. Ackerberg recommends that the engineering report address impacts from removal.  The 
proposed order is designed to prevent impacts from removal and to establish contingency plans 
to address impacts should they occur.  Removal of rock revetments and rock riprap has been 
accomplished previously with little or only temporary impacts to the beach environment.  
However, if the engineer performing work under the proposed order identifies potential impacts 
from the removal of the unpermitted riprap, the removal plan can be revised to address those 
impacts through preventative measures or additional contingency plans.   
 
Finally, in her May 17, 2007 letter to staff, Mrs. Ackerberg requested a 30-day extension to 
“gather the required information and analysis concerning removal of the riprap rocks and other 
Alleged Encroachments.”  Staff granted a 25-day extension, but Mrs. Ackerberg did not 
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subsequently submit additional information regarding removal of the riprap or the other 
unpermitted development.   
  

12. Mrs. Ackerberg’s Defense:  
 
…there is an existing vertical easement open to the public at 22670 Pacific Coast Highway – 
commonly referred to as the "Zonker Harris Accessway" – approximately one-quarter mile to the 
west of the Ackerberg Property, and another vertical access easement recently opened to the 
public in 2005 at 22132 Pacific Coast Highway, less that one-half mile to the east of the 
Ackerberg Property. … Therefore, immediate enforcement actions concerning the Easement and 
Property are not necessary to provide public access to beaches in Malibu which otherwise lack 
public access. [May 17, 2007 letter at page 5] 
 

Commission’s Response: 
 
As discussed in this report, public access in this location is extremely valuable.  There is very 
limited access in this location, and Carbon Beach is an extremely popular beach with great 
demand for access.  The Commission has been unable to obtain access by the public to this 
access easement through attempts at informal resolution of these violations, and, therefore, 
enforcement action is necessary.  Furthermore, the Commission clearly has the right to take 
enforcement action to enforce the Coastal Act and provisions of the permits issued thereunder, 
and the existence of the Zonker Harris Accessway does not somehow undercut this.  The 
Commission feels it is important to take enforcement action in this matter to protect public 
access and to ensure compliance with the Coastal Act and with the conditions of existing 
Commission-issued permits. 
 
Moreover, the Zonker Harris accessway has been operated by Los Angeles County since 1981 
and was in place and considered by the Commission when the Commission conditioned Mrs. 
Ackerberg’s 1985 permit on the provision of vertical public access.  It was considered to be too 
far away to provide adequate public access in this area.  In the years since the 1985 permit, only 
one other accessway has opened on Carbon Beach, the Geffen easement.  The Geffen easement 
is 2215 feet from the Ackerberg easement, an even larger distance than that which exists between 
the vertical easement area on Mrs. Ackerberg’s property and the Zonker Harris accessway.  
While the Geffen easement is useful to the public, it does not supplant the need for access in this 
location.  
 
The staff report prepared for the 1985 permit sets forth the proposition that a vertical accessway 
every 500 feet is adequate.  Subsequently, in a January 28, 1985 letter to staff, Mrs. Ackerberg 
raised the issue of considering the access condition of the permit in light of the pending Malibu 
LUP, as the LUP would address beach access in the area.  The Commission adopted the Malibu 
LUP in the Malibu 2002 LCP, and it includes the specific standard for access to Carbon Beach of 
one accessway for every 1,000 feet, as did the previous Malibu LUP adopted by the Commission 
in 1986.  The Zonker Harris easement is located 1,545 feet upcoast of the Ackerberg property, 
and the Geffen easement is located 2,215 feet downcoast.  Thus, neither accessway fulfills the 
standards set forth in the revised 1985 permit staff report or the Malibu LCP.  In fact, the LCP 
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standards support the conclusion that this access is needed and will be, when opened up, a very 
significant and valuable public access point. 
 

13. Mrs. Ackerberg’s Defense:  
 
Of course, if the dismissal of Mr. Roth's Lawsuit is upheld by the Court of Appeal and final 
judgment is entered, Mrs. Ackerberg is committed to working with the Coastal Commission – as 
she had been before the Coastal Commission unilaterally broke off direct communications upon 
Mr. Roth's filing his Lawsuit – to ensure compliance with any and all legal obligations 
concerning the Easement. [May 17, 2007 letter at page 6] 
 

Commission’s Response: 
 
As previously discussed, final judgment was entered by the Court of Appeals and the California 
Supreme Court denied review on July 9, 2008.  Therefore, the dismissal of Mr. Roth’s lawsuit 
has been upheld by the courts, and the stay has been dissolved.  Mrs. Ackerberg has not worked 
with staff to ensure compliance with the legal obligations concerning the easement, with the 
exception of allowing AFA to survey of the property, although the survey took place long after 
AFA and staff requested, but rather, she has repeatedly raised objections to requests for 
compliance with the Coastal Act, permits, and easements over the last few years.  Staff has 
repeatedly responded to Mrs. Ackerberg’s concerns and requests for information, only to receive 
additional objections and requests for delays as well as reassertions of the earlier objections and 
proposals offering assistance with opening alternative vertical accessways that had already been 
responded to.  Although the preference is always to resolve violations in a cooperative setting, 
attempts to do so over several years proved ultimately fruitless.  It eventually became necessary 
to initiate formal enforcement proceedings in an effort to finally resolve the violations and to 
open the accessway to the public.  The April 27, 2007 Notice of Intent and the May 30, 2007,  
October 2, 2008, November 14, 2008, November 24, 2008, November 25, 2008 and December 2, 
2008 letters from staff expressed staff’s preference to resolve the violations amicably, but did not 
result in positive responses from Mrs. Ackerberg.  In addition, the conversation that took place 
between Ms. Abbitt and Commission staff on December 9, 2008 did not lead to reaching an 
agreement to remove the unpermitted development.  Despite this, staff continues to express its 
willingness to work with Mrs. Ackerberg to resolve the violations in a cooperative manner and to 
ensure compliance with the permit and the Coastal Act.    
 
The Commission therefore issues the Cease and Desist Order on the following pages.  
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CEASE AND DESIST ORDER CCC-09-CD-01, Ackerberg 
 
 
1.0 GENERAL STATEMENT 
 
Pursuant to its authority under California Public Resource Code (“PRC”) Section 30810, the 
California Coastal Commission (hereinafter, “the Commission”) hereby orders and authorizes 
Lisette Ackerberg and the Lisette Ackerberg Trust, their employees, agents, contractors, and 
anyone acting in concert with the foregoing, and successors in interest and future owners of 
property located at 22466 and 22500 Pacific Coast Highway in Malibu (“Respondent”) to take 
all actions required by this Order by complying with the following conditions: 
 

A.  Immediately cease and desist from maintaining any unpermitted development, as 
defined and described in Section 4.0, below, on property located at 22466 and 22500 
Pacific Coast Highway in Malibu and further defined in Section 3.0, below 
(hereinafter “the property”). 

 
B. Immediately cease and desist from engaging in any further unpermitted development, 

as defined and described in Section 4.0, below, on the property. 
 
C. Refrain from any attempts to limit or interfere with public use of the public access 

easements created by the acceptances of Offers to Dedicate recorded July 11, 1983 
(Instrument No. 83-950711) and April 4, 1985 (Instrument No. 85 369283), or use by 
the holder(s) of the easements to maintain the areas and make them available for 
public use. 

 
D. Remove all unpermitted development located within the lateral and vertical public 

access easements on the property according to the provisions of this Order.  
 
2.0 PERSONS SUBJECT TO THIS ORDER 
 
Persons subject to this Cease and Desist Order are Respondent, Respondent’s agents, contractors, 
and employees, and any persons acting in concert with any of the foregoing.  
  
3.0 IDENTIFICATION OF PROPERTY  
 
The property that is subject to this Order is described as follows:  
 

Approximately .95 acres of oceanfront property, located along Carbon Beach at 22466 
and 22500 Pacific Coast Highway in Malibu, Los Angeles County, and identified by the 
Los Angeles County Assessor’s Office as APNs 4452-002-011 and 4452-002-013. 
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4.0 DEFINITION OF UNPERMITTED DEVELOPMENT AND DESCRIPTION OF 

VIOLATIONS 
 
As used in this Order, the phrase “unpermitted development” refers to any development, as that 
term is defined in PRC section 30106, that was performed after January of 1973, that required 
authorization under the Coastal Act or its predecessor, which authorization was not obtained, 
including any materials and structures existing on the property as a result of such development.  
The unpermitted development at issue in this case includes, but may not be limited to, rock 
riprap, a 9-ft high wall, a concrete slab and generator, and a fence, railing, planter, light posts, 
and landscaping in the area of the property covered by the public access easements described in 
Section 1.0, paragraph C, of this Order, which were established pursuant to Commission-issued 
Coastal Development Permit Nos. 5-83-360 and 5-84-754. 
 
5.0 RESOLUTION OF VIOLATIONS  
 

A. Within 30 days of the issuance of this Order, Respondent shall submit a Removal 
Plan, for the review and approval of the Executive Director, for removal of all 
unpermitted development located within the vertical and lateral public access 
easements on the property, including but not limited to: rock riprap, a 9-ft high wall, 
concrete slab and generator, fence, railing, planter, light posts, staircase, and 
landscaping.  The Removal Plan must be prepared by a certified civil engineer or 
other qualified professional licensed by the State of California and must contain the 
following provisions: 

 
1. A detailed description of proposed removal activities.   
 Respondent shall utilize removal techniques that, to the extent possible, minimize 

impacts to the beach.   
 
2.  A timetable for removal.  
 
3.  Identification of the disposal site for removed development materials.  The site 

must be a licensed disposal facility located outside of the Coastal Zone.  Any 
hazardous materials must be transported to a licensed hazardous waste disposal 
facility.   

 
4. If mechanized equipment is used, the Removal Plan must specify the following 

information: 
 
i. Type of mechanized equipment that will be used for removal activities; 
 
ii. Length of time equipment will be used;   
 
iii. Routes that will be utilized to bring equipment to and from the property; 
 



CCC-09-NOV-01 & CCC-09-CD-01 (Ackerberg) 
Page 44 of 48 
 

iv. Storage location for equipment when not in use during removal process 
(mechanized equipment cannot be stored on the sandy beach);  

 
v. Hours of operation of mechanized equipment; 
 
vi. Contingency plan that addresses clean-up and disposal of released materials 

and water quality concerns in case of a spill of fuel or other hazardous release 
from use of mechanized equipment; 

 
vii. Measures to be taken to protect water quality. 
 

B. If the Executive Director determines that any modifications or additions to the 
submitted Removal Plan are necessary, he will notify Respondent by first class mail.  
Respondent shall complete requested modifications and resubmit a revised Removal 
Plan for approval within 10 days of date of the receipt of notification. 

 
C.  Removal shall commence no later than 10 days after Respondent receives notification 

from the Executive Director of his approval of the Removal Plan.  Notice will be sent 
by first class mail.  Removal shall occur consistent with the terms of the approved 
plan, including completion according to the time schedule provided in the approved 
plan.   

 
D. Within 10 days of completion of removal activities, Respondent shall submit 

evidence of the completion to the Executive Director for his review and approval.  
After review of the evidence, if the Executive Director determines that the removal 
activities did not resolve the violations in whole or in part, he shall specify any 
measures necessary to ensure that the removal complies with the approved Removal 
Plan, this Order, and the Coastal Act.  Respondent shall implement any specified 
measures, within the timeframe specified by the Executive Director. 

 
6.0 EFFECTIVE DATE AND TERMS OF THIS ORDER 
 
The effective date of this Order is the date of approval by the Commission.  This Order shall 
remain in effect permanently unless and until modified or rescinded by the Commission.  
 
7.0 SUBMITTAL OF DOCUMENTS 
 
All documents submitted to the Commission pursuant to this Order must be sent to: 
 
California Coastal Commission  with a copy sent to: 
Attn: Aaron McLendon    California Coastal Commission 
45 Fremont St., Suite 2000   Attn: Pat Veesart 
San Francisco, CA 94105-2219.   89 S. California Street Suite 200 
      Ventura, CA 93001-2801 
 



CCC-09-NOV-01 & CCC-09-CD-01 (Ackerberg) 
Page 45 of 48 
 
8.0 FINDINGS 
 
This Order is issued on the basis of the findings adopted by the Commission at its July, 2009 
hearing, as set forth in the attached document entitled: Staff Report and Findings for Hearing on 
Whether a Violation of the Coastal Act has Occurred and Issuance of a Cease and Desist Order, 
as well as the testimony and any additional evidence presented at the hearing.  
 
9.0 COMPLIANCE OBLIGATION  
 
Strict compliance with this Order by all parties subject hereto is required.  Failure to comply 
strictly with any term or condition of this Order including any deadline contained herein will 
constitute a violation of this Order and may result in the imposition of civil penalties, under PRC 
Section 30821.6, of up to SIX THOUSAND DOLLARS ($6,000) per day for each day in which 
the violation persists, in addition to any other penalties authorized under Chapter 9 of the Coastal 
Act (PRC sections 30800-30824), including exemplary damages under Section 30822. 
 
10.0 EXTENSION OF DEADLINES   
 
The Executive Director may extend deadlines specified herein or in documents created pursuant 
hereto for good cause.  Any extension request must be made in writing to the Executive Director 
and received by Commission staff at least ten days prior to expiration of the subject deadline.  
 
11.0 SITE ACCESS 
 
Respondent shall provide Commission staff and staff of any agency having jurisdiction over the 
work being performed under this Order with access to the areas of the property described below 
at all reasonable times.  Nothing in this Order is intended to limit in any way the right of entry or 
inspection that any agency may otherwise have by operation of any law.  The Commission and 
other relevant agency staff may enter and move freely about the following areas: (1) the portions 
of the Subject Property on which the violations are located, (2) any areas where work is to be 
performed pursuant to this Order or pursuant to any plans adopted pursuant to this Order, (3) 
adjacent areas of the property, and (4) any other area where evidence of compliance with this 
Order may lie to view the areas where work is being performed pursuant to the requirements of 
this Order or evidence of such work is held, for purposes including but not limited to inspecting 
records, operating logs, and contracts relating to the property and overseeing, inspecting, 
documenting, and reviewing the progress of Respondent in carrying out the terms of this Order. 
 
12.0 MODIFICATIONS AND AMENDMENTS  
 
Except as provided in Section 10.0 of this Order or for ministerial corrections, this Order may be 
amended or modified only in accordance with the standards and procedures set forth in Section 
13188(b) of the Commission’s regulations (in Title 14 of the California Code of Regulations).  
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13.0 APPEAL 
 
Pursuant to PRC Section 30803(b), any person or entity against whom this Order is issued may 
file a petition with the Superior Court for a stay of this Order.  
 
14.0 GOVERNMENT LIABILITY 
 
The State of California shall not be liable for injuries or damages to persons or property resulting 
from acts or omissions by Lisette Ackerberg, including all parties subject to this Order, in 
carrying out activities required and authorized under this Cease and Desist Order, nor shall the 
State of California be held as a party to any contract entered into by Respondent or their agents 
in carrying out activities pursuant to this Order. 
 
15.0 SUCCESSORS AND ASSIGNS  
 
This Cease and Desist Order shall run with the land, binding all successors in interest, future 
owners of the property, heirs and assigns of Respondent.  Respondent shall provide notice to all 
successors, heirs and assigns of any remaining obligations under this Order. 
 
16.0 NO LIMITATION ON AUTHORITY  
 
Except as expressly provided herein, nothing herein shall limit or restrict the exercise of the 
Commission’s enforcement authority pursuant to Chapter 9 of the Coastal Act (PRC sections 
30800-30824), including the authority to require and enforce compliance with this Cease and 
Desist Order. 
 
 
 
Executed in _______________________ on ________________________________, on behalf 
of the California Coastal Commission. 
 
 
 
 
 
By:______________________________   
Peter Douglas, Executive Director 
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Exhibit List 
 
Number 
Exhibit 

Description 

1. Site Map and Location.  
2. CDP No. 5-83-360, approved by the Commission on June 9, 1983 (staff report and 

permit).  
3. Irrevocable Offer to Dedicate Public Access Easement and Declaration of 

Restrictions, recorded in the Los Angeles County Recorder’s Office on August 17, 
1983. 

4. Certificate of Acceptance, recorded in the Los Angeles County Recorder’s Office on 
March 20, 2002. 

5. CDP No. 5-84-754, approved by the Commission on January 24, 1985 (staff report 
and permit). 

6. Irrevocable Offer to Dedicate, recorded in the Los Angeles County Recorder’s Office 
on April 4, 1985.  

7. Certificate of Acceptance recorded in the Los Angeles County Recorder’s Office on 
December 17, 2003. 

  
8. Letter from AFA to the Ackerbergs, dated December 19, 2003. 
9. Letter from Commission staff to the Mrs. Ackerberg, dated March 28, 2005. 
10. Letter from Commission staff to the Mrs. Ackerberg, dated April 7, 2005. 
11. Letter from Commission staff to Edwin R. Reeser, III, Mrs. Ackerberg’s attorney, 

dated December 13, 2005. 
12. Letter from Mr. Reeser to Commission staff, dated January 19, 2006.   
13. Letter from Commission staff to Mr. Reeser, dated February 16, 2006. 
14. Letter from Mr. Reeser to Commission staff, dated March 23, 2006. 
15. Letter from Mr. Reeser to Commission staff, dated April 3, 2006. 
16. Notice of Violation letter from Commission staff to Mrs. Ackerberg and Mr. Reeser, 

dated March 5, 2007. 
17. Letter from Mr. Reeser to Commission staff, dated March 22, 2007.   
18. Notice of Intent to Record a Notice of Violation of the Coastal Act and to Commence 

Cease and Desist Order Proceedings, from Executive Director of the Commission to 
Mrs. Ackerberg, dated April 27, 2007. 

19. Letter from Commission staff to Mr. Reeser, dated May 30, 2007. 
20. Letter from Mr. Reeser to Commission staff, dated May 17, 2007. 
21. Letter from Mr. Reeser to Commission staff, dated June 11, 2007. 
22. Letter from Commission staff to Diane Abbitt, Mrs. Ackerberg’s present attorney, 

dated October 2, 2008. 
23. Letter from Ms. Abbitt to Commission staff, dated October 16, 2008. 
24. Letter from Ms. Abbitt to Commission staff, dated October 21, 2008. 
25. Draft Consent Cease and Desist Order from Commission staff to Ms. Abbitt, dated 

November 14, 2008. 
26. Letter from Ms. Abbitt to Commission staff, dated November 19, 2008. 
27. Letter from Commission staff to Ms. Abbitt, dated November 24, 2008. 
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28. Letter from Commission staff to Ms. Abbitt, dated November 25, 2008. 
29. Letter from Ms. Abbitt to Commission staff, dated November 26, 2008. 
30. Letter from Commission staff to Ms. Abbitt, dated December 2, 2008. 

31-38. Aerial and site photographs showing the unpermitted development.  
39. Tract Map No. 29628, Offer to Dedicate Public Access Easement and Acceptance by 

Los Angeles County, Recorded in the Los Angeles County Recorder’s Office on 
October 29, 1973. 

40. Letter from Paul A. Speiler to Ralph W. Trueblood dated February 15, 1984. 
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RESPONSES TO DOCUMENT 4 AND 5 AND PROPOSED ADDITIONAL FINDINGS 

 
On June 3, 2009, Commission staff met with Access for All (“AFA”) to discuss, among other 
things, enforcement of violations involving public access easements held by AFA, including the 
public access easement on the Ackerberg property.  On June 5, 2009, Commission staff, 
including the Executive Director of the Commission, met with Diane Abbitt and Steve 
Kaufmann, attorneys for Lisette Ackerberg.  The June 5 meeting was at the request of both Ms. 
Abbitt and Mr. Kaufmann and was intended to allow them the opportunity to propose an 
amicable resolution to the subject violation case.  For several years prior to this meeting, 
Commission staff explicitly informed Mrs. Ackerberg and her representatives that staff could not 
agree to extinguishing the Ackerberg public access easement in exchange for the opening of 
another public access easement and that any resolution of the violation had to include the 
removal of unpermitted development from the public access easement areas on the Ackerberg 
property.   
 
During the above referenced meetings (or at any other time), neither AFA nor Mrs. Ackerberg 
and her representatives, informed Commission staff of a possible settlement agreement between 
AFA and Mrs. Ackerberg.  Unbeknownst to Commission staff, AFA and Mrs. Ackerberg 
were evidently in the process of agreeing to a settlement agreement to, in part, pursue opening 
another existing public accessway in the hope of extinguishing the existing public accessway that 
was required as a condition of a Commission issued CDP and that is provided for by an easement 
currently held by AFA.  On June 19, 2009, without ever discussing it with Commission staff, 
AFA and Mrs. Ackerberg entered into a settlement.  Even after the settlement was entered by the 
court, neither AFA nor Mrs. Ackerberg and her representatives informed Commission staff of 
the settlement.  Furthermore, during this time, Commission staff left messages with AFA and 
Mrs. Ackerbergs’s representatives attempting to further discuss a resolution of the violation 
consistent with the permit and Coastal Act; and, even then, no calls were returned to 
Commission staff informing them of the settlement agreement.  Commission staff was evidently 
intentionally left in the dark during the settlement process and had no way of providing input, 
including critical factual information that likely would have swayed the outcome or, at a 
minimum, provided the Commission an opportunity to defend the public access policies of the 
Coastal Act.  In addition, the Court did not get the opportunity to hear the Commission’s 
concerns or issues. 
 
On Friday afternoon, July 3, 2009, just prior to the July 4th holiday weekend and only 5 days 
prior to the Commission hearing, Steve Kaufmann and Diane Abbitt sent Commission staff and 
Commissioners a 24 page letter with hundreds of pages of Exhibits, notifying staff for the first 
time of the settlement agreement and raising defenses to the issuance of a cease and desist order.  
The following are summaries of these defenses and responses by Commission staff.  Many of the 
defenses raised are addressed in the staff report for this item and are already a part of the public 
record.  Commission Staff also hereby amends its recommendation to recommend that the 
Commission include, in addition to the above summary and the letters attached hereto, the 
following responses within its findings: 
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As indicated above, Respondent has submitted a lengthy (and late-submitted) set of documents to 
the Commission.  This document was received on the Friday afternoon prior to the hearing, on a 
holiday weekend.  While staff did not have sufficient time to do a full analysis and response to 
all of the issues raised in their submittal, many were repeated from prior correspondence and 
already responded to in the numerous discussions we have had with Respondent previously.  
Many of these are already addressed in the staff report and exhibits thereto.  In addition, many of 
the issues they raise are not legal defenses to issuance of the order, and do not represent any 
claim, much less evidence, that the elements necessary for the issuance of the Cease and Desist 
Order, under Coastal Act section 30810, have not been satisfied.    
 
However, staff has prepared a response to some of the issues raised by Respondent.  First of all, 
staff notes that some general observations and responses to their submittal are necessary in order 
to put Respondent’s allegations in context of this enforcement proceeding.  Second, staff 
responds to Respondent’s specific allegations. 
 
1985 CDP – Basis for Respondent’s Claims. 
 
The basis for Respondent’s argument lies within the assumption that somehow, in the context of 
Commission deliberation during the 1985 CDP hearing, the Ackerbergs were allowed to 
extinguish their public access easement at some unspecified future date.  This assumption fails 
on all grounds.  In summary, at the January 24, 1985 hearing, the Commission explicitly 
considered an amending motion that would provide for extinguishment of an offer to dedicate an 
easement upon the opening of adjacent access points within 500 ft. After an extensive discussion 
among Commissioners, staff, and Ackerbergs’ representative, the amendment motion died for 
lack of a second.  The Commissioners ultimately voted unanimously to grant the permit as 
recommended by staff.  The recorded OTD includes language that is characterized as an addition 
to the findings that reflects the Commission’s discussion of a possible procedure regarding the 
abandonment of pending offers to dedicate accessways across private property if nearby, 
adequate, publicly owned accessways are opened first.  The “Finding” in effect summarized the 
Commission’s position that, in general (but not in this particular hearing for an individual CDP), 
publicly owned accessways should be prioritized to be opened before privately owned access 
easements.  However, Commissioners also determined that the offer to dedicate and open an 
easement on the Ackerberg’s property for public use was a necessary condition to finding the 
proposed project consistent with the Coastal Act.  
  
Ackerberg asserts that this permit hearing (and these additional findings) somehow authorized 
the eventual extinguishment of an accepted easement across her property that was required as a 
condition of a Commission-approved CDP.  The following is a brief summary of why this 
assertion fails: 
 
Even with the additional findings, the Commission discussed three pre-conditions requisite to the 
Commission considering a request by the Respondent to extinguish the offer to dedicate a public 
access easement.1  The first pre-condition was that the Commission approve a policy that 
                                                      
1 The Commission, at the 1985 CDP hearing, discussed only the possibility of extinguishing an Offer to Dedicate 
(“OTD”) a pubic access easement.  At no time did Commissioners ever address extinguishing accepted OTDs – or 
legally valid easements across property.  In this particular case, the OTD has been legally accepted. 
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outstanding offers to dedicate additional vertical access easements within 500 feet of an opened 
vertical accessway can be extinguished.  The second pre-condition was that a public accessway 
be improved and opened for public use. Lastly, the informal findings required the development 
of a “suitable” policy and mechanism to ensure that such a vertical accessway remain open and 
available for public use (envisioned in the context of a certified Local Coastal Program). These 
conditions have not been met in this case as the Commission did not develop a policy to insure 
that other already open and publicly used accessways would remain open for public use.  
Although the old County LUP had a policy allowing for the extinguishment of offers to dedicate 
easements, that policy has since been superseded by the 2002 Commission-certified City of 
Malibu LCP which is the legally applicable LCP for this area.   Respondent, like any other 
citizen, had the opportunity to participate in the public hearings before the State to raise this 
issue at the time the Malibu land use plans were under consideration.  The LCP adopted in 2002 
did not include this policy. In fact, the LCP adopted for this area specifically identified this 
access way as one to be opened.   Lastly, to date and for the foreseeable future there are no 
improved and open accessways available within 500 ft of the Respondent’s property.  The 
County-owned public access easement that Respondent believes, once open, will satisfy this 
condition, is 690 feet away from the Ackerberg easement.  Therefore none of the prerequisites 
listed in the extra findings for the permit have  been met and thus the easement is not qualified 
for extinguishment consideration, even assuming that the additional findings are binding and 
allow for such extinguishment.  
 
Settlement does not resolve Coastal Act violation. 
 
Respondent’s settlement with AFA does not resolve the Coastal Act violations which are the 
subject of these proceedings.  Respondent and AFA have agreed to pursue litigation to seek the 
opening of the LA County-owned vertical accessway, instead of immediately opening the 
vertical access easement on Respondent’s property.  The Settlement Agreement includes no 
deadline for opening of a vertical accessway at all, nor any guarantee that any vertical access 
route will ever be opened; in contrast to the issuance of the Cease and Desist Order, which would 
require the vertical access easement on Respondent’s property to be opened as soon as possible.  
The Settlement Agreement is focused not on resolving this violation at all, but rather on seeking 
to open an accessway elsewhere some time in the future, and leaving this violation unaddressed 
and the permit condition not complied with until some uncertain future time.  In contrast, the 
Cease and Desist Order will require the vertical public access to be opened immediately, by 
requiring that the Respondent open the public access way to the beach, without any speculative 
reliance on the outcome of another lawsuit. 
 
Moreover, under the Settlement Agreement, the Coastal Act violations will persist for an 
unspecified period of time, as the Settlement Agreement includes no deadline for completion of 
the first step, the completion of the contemplated lawsuit to open the LA County-owned vertical 
accessway to public use.  The Settlement Agreement includes a deadline to file the lawsuit, 
however filing a suit in no way ensures that it will be successfully prosecuted or resolved.  In any 
event, it is clear that litigation would not resolve this immediately.  Further, AFA has no clear 
legal authority or right to force LA County to open the vertical public accessway it owns, and 
thus there is no guarantee that the first step will result in any improvement in public access.  The 
Settlement Agreement thus provides that vertical public access will remain impeded for an 
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unspecified period of time.  This would allow the Coastal Act violations to persist indefinitely, 
which the Cease and Desist Order would resolve immediately, as it addresses all Coastal Act 
violations. 
 
Additionally, the Coastal Act violations will remain unresolved by the Settlement Agreement..  
First, if the lawsuit to open the LA County-owned vertical accessway is successful (and 
presuming no one else sued to prevent that accessway from being opened), then while public 
access in that location might be improved, unpermitted development in violation of the Coastal 
Act would still persist on Respondent’s property and would be unresolved.  If the LA County 
accessway is eventually opened, the Settlement Agreement allows Mrs. Ackerberg to apply for a 
permit amendment to extinguish the easement across her property, but even if the Commission 
approved such an amendment, that would not remedy the extended period of time during which 
no access at all was provided to this stretch of beach despite the permit requirements. 

 
Second, if the LA County-owned vertical accessway is not opened, and the Respondent and AFA 
apply for and receive a CDP Amendment to open the vertical access easement on Respondent’s 
property, the other unpermitted development at this site would remain unaddressed, as discussed 
below.  Thus, under all possible future conditions created by the Settlement Agreement, there 
would still be unresolved Coastal Act violations whereas the issuance of the Cease and Desist 
Order would resolve all of the Coastal Act violations immediately. 
 
 
The Cease and Desist Order addresses all of the Coastal Act violations. 
 
Respondent’s settlement with AFA does not resolve all of the Coastal Act violations which are 
the subject of the Cease and Desist Order.  The unpermitted development which exists at the site 
and which is covered by the proposed order includes the placement of rock riprap, a concrete 
wall, a generator and associated concrete slab, fence, railing, planter, light posts, and 
landscaping.  The violation also includes complete obstruction of the vertical public access 
easement and partial obstruction of the lateral public access easement.  Of all these Coastal Act 
violations, all of which are addressed by the order, only the obstruction of the vertical access 
easement is addressed by the Settlement Agreement.  The other Coastal Act violations, including 
the obstruction of the lateral access easements, and associated unpermitted development, are not 
addressed by the settlement agreement and would otherwise remain unresolved.  Further, the 
Cease and Desist Order provides for enforceability of the resolution of the Coastal Act 
violations, through Section 9.0 and the structure of an order itself, which requires compliance 
and includes potential civil penalties if Respondent fails to comply with the order.  
 
The Commission was not a party to the Settlement Agreement between Respondent and 
Access for All. 
 
As discussed below in the Commission’s response to Respondent’s statement alleging that the 
Commission is bound from issuing a Cease and Desist Order by res judicata, the Commission 
was not a party to the Settlement Agreement between Respondent and AFA.  As such, the 
Settlement does not bind the Commission in any way, nor does it fully resolve the Coastal Act 
violations at issue.  In addition to not being a party to the Settlement between AFA and 
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Respondent, the Commission was not informed of the existence of the Settlement until Friday, 
July 3, 2009, two weeks after the Settlement Agreement was entered into. 
 
In addition to the Commission’s response to the res judicata statements above, the Commission 
notes that the interests of the public were not adequately represented by either party in the 
Settlement Agreement.  The paramount right of the public to access the sea is guaranteed in the 
California Constitution, and is protected in the Coastal Act, and the actions of AFA and 
Respondent have not promoted the public right of access to the sea, as they have agreed to the 
termination of a legally valid vertical public access easement, in favor of pursuing speculative 
litigation to open another vertical accessway, failing to work towards the opening of the vertical 
public access easement held by AFA on the Respondent’s property.  The interests of the public 
require that public access be promoted wherever possible, and here the issuance of the Cease and 
Desist Order will result in the certain opening of a vertical public accessway while the 
Settlement Agreement would only result in further litigation and the possible opening of a 
different vertical public accessway.  The Commission staff and Coastal Act would support 
opening other accessways in addition, to assist in achieving the goals of maximum public access 
to the coast, but doing so at the cost of closing this accessway would not further those goals. 
AFA has not acted with the public’s interests in mind, did not and cannot legally represent the 
Commission in the judicial proceeding, and in fact is not proposing a resolution of the violation 
at hand and its actions do not bind the Commission. 
 
In addition, Respondent asserts that the settlement reached between AFA and Respondent should 
vitiate the Commission’s action here.  This is not accurate.  It should be noted that the resolution 
of a lawsuit between AFA and Respondent filed under PRC Section 30803(a) does not preclude 
other enforcement actions under PRC Section 30800, which specifically provides that citizen-
suits “shall be in addition to any other remedies available at law,” which includes enforcement 
actions under PRC Sections 30810, 30811, and 30812; and thus the Commission would be able 
to act to resolve the remaining unpermitted violations.   
 
 
AFA cannot abandon the vertical access easement on Respondent’s property, and if it does, 
then the easement automatically vests in the State of California acting through the State 
Coastal Conservancy. 
 
AFA is prohibited from abandoning the easement by the terms of the Acceptance of the Offer to 
Dedicate applicable to this very case [Exhibit #4 to the Staff Report], which include that “. . . any 
offeree to accept the easement may not abandon it but must instead offer the easement to other 
public agencies or private associations acceptable to the Executive Director of the Commission . 
. . .”  Further, the Acceptance of the Offer to Dedicate [Exhibit #4 to the Staff Report] provides 
in Section VII that: 
 

“. . . the easement will be transferred to another qualified entity or the 
Conservancy in the event that Access For All ceases to exist or is otherwise 
unable to carry out its responsibilities as Grantee, as set forth in a management 
plan approved by the Executive Director of the Commission.”  
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The referenced AFA Management Plan [exhibit XX to the Staff Report] provides that:  
 

“Should Access for All cease to exist or fail to carry out its responsibilities 
pursuant to the approved management plan, then all right, title, and interest in the 
easement shall be vested in the State of California, acting by and through the 
State Coastal Conservancy, or its successor in interest, or in another public 
agency or nonprofit organization designated by the State Coastal Conservancy 
and approved by the Executive Director of the California Coastal Commission.  
This right of entry is set forth in the Certificate of Acceptance/Certificate of 
Acknowledgement by which Access for All has agreed to accept the OTD.  The 
foregoing is agreed to by and between Access for All, the California Coastal 
Commission, and the State Coastal Conservancy.”   

 
The AFA Management Plan and the Acceptance of the Offer to Dedicate by AFA together state 
that AFA cannot abandon the vertical public access easement, and provide that if it does, as 
proposed  in the Settlement Agreement, then the easement will vest in the State of California, 
acting by and through the State Coastal Conservancy.  Thus, under the terms of the easement 
AFA agreed to abide by, the ultimate effect of the settlement agreement, or any other failure to 
carry out the responsibilities of the easement by AFA, will be to return the Ackerberg easement 
to public ownership via the State Coastal Conservancy, or another similar organization approved 
by the Executive Director to be an easement holder compliant with the permit and easement.  
The ultimate result would be the same as is before the Commission in the Cease and Desist 
Order, except that the public would have been denied public access for an additional period of 
time.   
 
The AFA Management Plan also provides that “Access for All intends to operate this vertical 
easement from sunrise to sunset daily, consistent with Los Angeles County beach opening hours, 
as soon as possible.”  AFA actions have not been in accord with the management plan it agreed 
to, as it has instead agreed to terminate the access easement in favor of speculative litigation to 
open a different access easement.  AFA’s actions show that it has failed to meet the intent of the 
Management Plan to open the easement for access as soon as possible, which will be 
accomplished if the CDO is issued.  Note that the Management Plan includes an Amendment 
provision, allowing amendments if all three signatories agree, however no amendment has been 
agreed to by the Executive Director of the Coastal Commission, who is one of the signatories.  
Therefore the actions taken thus far by AFA are clearly not in compliance with the permit 
condition, OTD, easement or Management Plan they explicitly agreed to.  The Commission 
notes that it is pursuing possible options under the Management Plan, as AFA has demonstrated 
that it is failing to carry out its responsibilities under the Management Plan. 

 
Overall, the Settlement Agreement contemplates, as one of the  possible scenarios, that AFA will 
apply to terminate the vertical public access easement it holds on the Respondent’s property.  
This would impede public access to the beach, and is inconsistent with the permit, Coastal Act, 
easement and Management Plan and the legal obligations by undertaken and agreed to by both 
Respondent and AFA to provide public access at this site. 
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1) Respondent 
 
Respondent suggests that the judgment in Access for All v. Ackerberg, Los Angeles Super. Ct. 
No. BC405058 (“Judgment”), is a “‘win-win’ resolution for the public.  Pages 1-5 (of Abbitt and 
Kaufman’s July 2, 2009 letter to Chair Neely). 
 
CCC: 
 
Commission Staff (“Staff”) issued a Notice of Intent to bring this CDO to the Commission more 
than two years ago (April, 2007), and Staff has been trying to bring this matter to the 
Commission ever since, but Staff has been delayed by, among other things, requests for delay by 
Respondent’s prior counsel (granted as a courtesy by Staff), the litigation filed by the neighbor 
(in which this Commission prevailed at every level of the more than two-years worth of 
litigation), changes in Respondent’s counsel and request for additional time, Respondent’s 
counsel’s medical leave and request for additional time, and, finally, requests for postponements 
to allow Respondent to meet with and negotiate with Staff.  Ultimately, AFA filed its lawsuit and 
apparently colluded with the Ackerbergs to rush to the courthouse to settle their lawsuit in a 
manner that they could argue would preempt this enforcement action.  It is notable that the 
Commission was not given notice of this purported settlement, either before it was reached, or 
even after it was reached.  More than two weeks elapsed from the time of the settlement being 
entered into on June 19 and the letter we received on July 3 informing us of its existence.  This 
was despite the fact that the parties were well aware of the pending enforcement action and the 
fact the matter was being heard at the upcoming CCC hearing in an attempt to resolve the 
violation, consistent with the permit requirements and the Coastal Act.  
 
The Settlement Agreement doesn’t resolve the violation.  It just sets up a system through which 
the violation may be “forgiven” and not deemed a violation at some point in the future, if AFA is 
successful in getting the County Accessway opened and assuming this Commission is willing to 
allow abandonment of the subject easement.  In addition, even if this Commission were to 
support the approach proposed in the settlement, it may well take years to get the County 
accessway opened, if at all, and in the meantime, the public has been waiting for years to use the 
Ackerberg accessway. 
 
In fact,  nothing in their settlement provides a legal assurance that the other accessway would be 
opened.  As discussed more fully in the Staff Report, that accessway is under the control of the 
County and even Respondent has acknowledged that the County has indicated it does not plan to 
open that accessway.  CCC has been working with the County and will continue to do so but 
there are no assurances that this access will be opened up. In fact, the County accessway is not 
the subject of a Commission-issued permit or we would also be addressing that matter in an 
enforcement case.  Even if the County were to open that accessway, it would be complementary 
to this one and would not supplant the need for access here.  Also, since the Commission does 
not have a permit condition to enforce there, even if opened up, the Commission cannot ensure 
that it would in fact stay open nor ensure that it provided equivalent public access. 
 
In addition, as more fully discussed in the Staff Report, the County accessway upon which 
Respondent relies is in fact not superior to the one at issue in this action.  In fact, they are 
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equidistant from a cross walk and both adjacent to PCH which provides convenient access for 
the public.  And although this access way is not currently visible, that is because of the violation 
at issue here—they have fully blocked the access way with a large and high solid wall.  Under 
the order, access and visibility would be restored, and the accessway would have the standard 
highly visible coastal access signage.  Moreover, this access way is in an excellent geographic 
location between other available accessways and would contribute significantly to public access 
opportunities.  In addition, this accessway is immediately adjacent to complementary lateral 
accessways and the County easement does not have adjacent lateral accessways.  Finally, the 
County location is more subject to inundation and would require more complicated 
improvements to make it workable. 
 
Furthermore, when the Commission made its decision in approving the 1985 CDP for the 
Ackerbergs’ home, pool , and tennis court, the County easement had been recorded (in 1973).  
The Commission was aware of the existence of the County easement and found that the 
Ackerberg easement was a better location (citing the similar reasons above).  Putting aside all of 
the above policy considerations, the fact remains that the Commission did require that this 
specific area on the Ackerberg property be opened to public use.  In addition, this is not even a 
legal defense, as this “defense” does not present any claim, much less evidence, that the elements 
necessary for the issuance of the Cease and Desist Order, under Coastal Act section 30810, have 
not been satisfied.    
 
 
2) Respondent 
 
Respondent alleges that the Judgment resolved the enforcement matter.  Pages 1, 3, 6 and Exhibit 
5, Page 4 (of Abbitt and Kaufman’s July 2, 2009 to Chair Neely) 
 
CCC: 
 
The Commission was not a party (nor is in privity with AFA) to the case between AFA and 
Ackerberg; and thus it is not bound by the resolution of that suit, as res judicata operates only on 
parties to the suit and those in privity with parties to the suit (see response to #3, below).  The 
Commission is not in privity with AFA given that AFA sued to enforce its own easement while 
the Commission serves the public at large.  The settlement of the AFA/Ackerberg litigation itself 
demonstrates the distinct, if not conflicting, interests of AFA and this Commission.  Although 
AFA purportedly has a public-interest mandate, its actions here are not in fact in the public 
interest nor consistent with the very terms of the public access permit condition nor easement (as 
more fully discussed herein); thus the Commission has a different set of goals and is not in 
privity with it.   
 
In addition, California Public Resources Code (“PRC”) section 30800 provides that the 
authorization for citizen suits filed under PRC section 30803 is in addition to any other remedies 
available at law, thereby including the provisions of 30810 and 30811.   
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3) Respondent 
 
Respondent argues that the Commission’s current administrative proceeding is foreclosed by the 
Judgment under res judicata. (July 2, 2009 Letter to Chair Neely and Commissioners from 
Respondent’s Attorneys, Diane R. Abbitt and Steven H. Kaufmann and in the attached 
Memorandum, as Exhibit 5). 
 
CCC: 
 
Respondent’s allegation that the Commission is barred from enforcing the Coastal Act due to res 
judicata on the basis of the Settlement Agreement fails for three reasons.  First, the Commission 
is not in privity with AFA and is thus not bound by the first Judgment.  Second, the issues in the 
Settlement Agreement and the issues which the Commission seeks to resolve with the Cease and 
Desist Order are not identical.  Third, Respondent fails to mention the fourth element of res 
judicata under California law, which prevents the application of res judicata when the public 
interest requires that the second action be allowed to proceed. 
 
The Commission was not in privity with AFA. 
The case relied upon by Respondents to support its claim of privity of parties, Citizens for Open 
Access to Sand and Tide, Inc. v. Seadrift Assoc. (1998) 60 Cal. App. 4th 1053, is importantly the 
reverse of the situation at issue.  In Citizens, the court held that a public interest group is bound 
by the terms of a settlement agreement between a coastline property owners’ association and 
federal and state government agencies.  The court emphasized the fact that the state agencies 
were vested by the public with authority to litigate the issue of public access.  Id. at 1070.  Also, 
the court noted that the public interest group had no direct interest in the dispute that went 
unrepresented by the agencies in the prior litigation.  Id. at 1073.  Conversely, in the matter at 
issue, Respondent claims that a state agency should be bound by a settlement between a violator 
and a public interest group.  Yet, this public interest group, Access for All, was not vested by the 
public with any special authority to litigate public access issues  and, more importantly, the 
Commission here raises legitimate claims (i.e., regarding Respondent’s seawall violation, lateral 
access, and the issue of interim public access) that went unaddressed in the prior litigation.   
 
Moreover, the public interest was clearly not adequately represented by Access for All. The 
Citizens court notes that the nonparty must be adequately represented by the party in the first 
action, meaning its interests and motives are so similar that the latter was essentially a 
representative of the former.  Id. at 1070-71.  “If the interests of the parties in question are likely 
to have been divergent, one does not infer adequate representation and there is no privity.” Id. at 
1071.  Here, the interests of the Commission and Access for All are manifestly divergent: Access 
for All is interested in receiving fees, costs and support for its organization, while the 
Commission is a public agency that has no motivation to accept fees and penalties in exchange 
for closing public accessways.  Unlike Access for All, the Commission is concerned with 
remedying Coastal Act violations (hence, leading the Commission to contemplate issuing a cease 
and desist order); Access for All, on the other hand, has settled according to terms that leave 
outstanding Coastal Act violations on the Property in exchange for money and other terms rather 
than ensuring compliance with the permit which is the subject of this proceeding.  Access for All 
is not adequately or justly representing the public interest.  Moreover, Access for All’s 
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ownership and management of the easement are subject to the terms of the Offer to Dedicate, the 
Certificate of Acceptance of the OTD, and of the Management Plan for the easement.  Access for 
All’s actions to delay opening of the easement and agree to ultimately abandon the easement 
exceed its authority under the terms of the OTD, the Certificate of Acceptance, and the 
Management Plan. 
 
Furthermore, according to the court in Citizens, “[t]he circumstances must also have been such 
that the nonparty should reasonably have expected to be bound by the prior adjudication. . .” Id. 
(quoting Victa v. Merle Norman Cosmetics, Inc., (1993) 19 Cal. App. 4th 454, 464).  The 
Commission could not reasonably have expected to be bound by the settlement in Access for All 
v. Ackerberg.  Although the Commission was aware that AFA had filed a lawsuit against Mrs. 
Ackerberg and was in  contact with Access for All about a number of issues, Staff was never 
warned of Access for All’s intention to settle or an impending settlement.  In fact, Staff 
understood that AFA filed the lawsuit in order to advance the very issue sought at this 
proceedings: that the Ackerberg permit be complied with and the Ackerberg accessway be 
opened up.  The Commission would never have accepted such a settlement given the strength of 
the Plaintiff’s arguments and had repeatedly informed both counsel for Respondent and AFA of 
the importance and significance of this accessway.  Additionally, given its mandate to ensure 
maximum public access and to enforce the Coastal Act, the Commission could not reasonably be 
expected to be bound by an agreement that results in decreased public access and allowance of 
continuing Coastal Act violations, and is inconsistent with both the Coastal Act policies and the 
permit issued by the Commission itself.  
 
The issues are not identical. 
The application of res judicata requires that the issues resolved in the judgment be the same as 
the issues raised in the subsequent proceeding.  The issues are not identical in this case because 
the settlement only mentions the vertical access easement on Respondent’s property, and because 
the Settlement failed to actually resolve the Coastal Act violation.   
 
The settlement did not resolve the impediments to the lateral access easement, nor the associated 
unpermitted development, nor the seawall violation.   
 
Respondent’s allegation that the settlement resolves the Coastal Act violations is incorrect for 
two reasons, first that the Legislature intended that multiple means be used to enforce the Coastal 
Act, and second because the settlement fails to completely resolve the Coastal Act violation, as 
detailed below.  Respondent asserts that the Legislature’s intention that there be multiple means 
to enforce the Coastal Act means that the use of any one method forecloses the use of the others; 
however this is incorrect, as the Commission often seeks to resolve an issue administratively 
first, and then resorts to more formal enforcement action if necessary.  More importantly, the 
settlement does not enforce the Coastal Act.  The settlement merely sets up a process through 
which a Coastal Act violation can be allowed to continue indefinitely, subject only to the 
possibility of future hypothetical actions by various entities that are not party to the settlement.  
The Commission can enforce the Coastal Act through its usual remedies, including the issuance 
of a Cease and Desist Order under PRC Section 30810, and is not barred by res judicata.  
Therefore since the issues raised in this proceeding by the Commission are substantially different 
from those issues allegedly resolved in the settlement, res judicata does not operate here. 
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Protection of the public interest prevents the application of res judicata. 
Respondents failed to address or even mention the fourth prong of the res judicata analysis: 
“Even if these [first three] threshold requirements are established, res judicata will not be applied 
‘if injustice would result or if the public interest requires that relitigation not be foreclosed. 
[Citations.]’” Citizens, 60 Cal. App. 4th at 1065 (quoting Consumers Lobby Against Monopolies 
v. Public Utilities Com. (1979) 25 Cal. 3d 891, 902).  The Citizens court expressly points out that 
res judicata was appropriately applied in that case—  
  

based upon the particular and rather unique circumstances presented to us, that the 
claims asserted by appellant in the present case were commendably advanced 
during negotiation and ratification of the settlement agreement . . . Only because 
we find that the right of public access . . . was considered, litigated and 
thoroughly protected do we accord binding effect to the settlement agreement in 
this proceeding despite appellant's lack of direct participation in the prior actions.  
  

Citizens, 60 Cal. App. 4th at 1074.  In this matter, it is certainly not in the public interest to 
foreclose the possibility of the Commission continuing an enforcement action against 
Respondent.  There was no uniquely “commendable” negotiation in the present case.  Quite the 
contrary, Access for All abandoned its duty to the public in settling a strong, promising case in 
exchange for a settlement which provided them fees and other financial payments.  The 
Commission was deliberately kept in the dark about the settlement agreement, which is now 
being invoked to prevent the Commission from enforcing the requirements of a Commission-
issued permit intended to protect public rights of access to the shoreline.  The result is grave loss 
of public access, which is not only an injustice but also in clear opposition to the public interest.  
The settlement in Citizens is thus not analogous to the settlement of Access for all v. Ackerberg.   
 
Moreover, the application of res judicata in Citizens was predicated on the nature of the 
settlement agreement, which “was the product of a reasonable compromise, and does not carry 
with it even the hint of any abdication of the role of public agent by the parties to the prior 
litigation.”  Id. at 1072.  The facts here are the exact opposite, as AFA has entered into a 
settlement that would abdicate its role as manager of the Ackerberg easement, in favor of 
terminating the easement entirely.  The application of res judicata here is thus not in the public 
interest, as public injustice would result as the public would be denied from accessing the beach 
for an indefinite period of time as a result of the Settlement Agreement. 
 
Res judicata is, of course, important to judicial economy and to protecting defendants from 
malicious litigation.  Here, however, the issue of public access and resolving Coastal Act 
violations was not resolved justly.  Violations remain on Respondent’s property and, in the 
interim until the County accessway is opened (if it is ever opened, which is unlikely and, in any 
event, not for many years), the public has neither accessway to this stretch of the coast, because 
the settlement did not open Respondent’s easement in the interim.  Therefore, unlike the 
judgment in Citizens, this Judgment did not “thoroughly protect” the right of public access.  
Indeed, the public interest requires that relitigation not be foreclosed, so that the Commission can 
enforce the public’s right to access the coast through the maximum number of accessways – 
including both the County-owned accessway and the easement on Respondent’s property.   
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4) Respondent  

Respondent argues that there was no pre-existing view of the beach or vertical access, and that 
today, a vertical accessway could not be required because of the absence of a “nexus” under 
Nollan.  Page 12, note 5 (of Abbitt and Kaufman’s July 2, 2009 to Chair Neely) 

CCC:  
 
The permit and its conditions were issued in 1984 and legally the Respondent had 60 days from 
permit issuance to challenge the permit.  Not only did they not do that, but they accepted and 
signed the permit and agreed to its terms.  The time to challenge the permit ran over 20 years ago 
and this argument is not legally relevant to this proceeding.  Moreover, the Commission, in 
issuing the original permit fully examined the access issue in light of the new proposed 
development and concluded that public access was required to make the development overall 
consistent with the Coastal Act.  During the more than twenty years since this permit was issued, 
the Respondent enjoyed the use of the development which would, but for this accessway, have 
been inconsistent with the Coastal Act and would not have been permitted. 
 

5) Respondent 

Respondent argues that the Judgment is consistent with the Commission’s 1985 decision 
imposing vertical access requirement, as well as the “commitment” the Commission made at that 
time to Ackerberg—namely, that the Commission would adopt a policy that publicly-owned 
easements should be opened before those obtained from private property owners.  Pages 2-3 (of 
Abbitt and Kaufman’s July 2, 2009 to Chair Neely) 

CCC:  
 
The Judgment is facially contrary to Special Condition 1 of the permit authorizing Respondent to 
proceed with the requested development. As this permitting condition required the irrevocable 
offer to dedicate an easement on the subject property, and the settlement purports to transfer this 
requirement to a pre-existing, unopened easement on land not associated with the subject 
property, it is not an adequate substitute to satisfy the requirements of the permit.  
 
Moreover, the county owned easement referenced in the Judgment was in existence in the same 
form at the time of the Commission meeting in 1985. At this meeting the Commission 
considered the necessity of a private easement when a public easement was unopened 
downcoast. The Commissioners considered this as a factor of whether to adopt staff 
recommendation requiring an easement and determined that the presence of another potential 
easement was not dispositive to the inquiry, as this section of Malibu has particularly limited 
public access to the beach. Additionally, during the hearing Commissioner Hisserich indicated 
that while he agreed that the general public policy should be to open public prior to privately 
held easements, he ultimately concurred with the decision to require an easement on the subject 
property. Commissioner Hisserich affirmed that the vertical easement on the Respondent’s 
property is distinguishable from the easement at 22132 PCH in that the easement on 
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Respondent’s property connects to 279 linear feet of public beach in addition to the section of 
beach located below the mean high tide line. Thus, there is more room for the public to recreate 
once they arrive at the beach via the vertical Ackerberg easement. The Judgment includes no 
compensation for the loss of this connectivity.  
 
 
6) Respondent 
 
Respondent claims that Commission Staff prepared and issued revised findings, specifically 
incorporating the changes into the staff report.  Respondent further asserts that, although Staff 
states it cannot locate this document, the document is part of the Roth lawsuit record (as 
evidenced by Bates stamping).  Page 13, note 6 (of Abbitt and Kaufman’s July 2, 2009 to Chair 
Neely) 

CCC:  

The issue of whether there were revised findings for this matter is a red herring.  The 
Commission, in its discussion clearly felt that even if there were to be some later permit 
amendment permitted, that this would only be appropriate if three specific preconditions were 
met, as is discussed elsewhere herein. The Respondent was aware of the analysis predicated on 
the three preconditions and specifically agreed to them.  These conditions have never been met 
so even if the revised finding had been formally adopted by the Commission or was incorporated 
by adopted findings, it would not have applied here or given any legal justification for 
extinguishing this easement.  See below for a full discussion of the issue of revised findings here. 
 
 
7) Respondent 

Respondent argues that the amending motion to accept applicant’s requested modification to the 
vertical access condition was withdrawn in favor of Staff’s suggestion of revised findings. 
Respondent alleges that revised findings were specifically adopted requiring the opening of 
public easements prior to private easements.  Page 12 (of Abbitt and Kaufman’s July 2, 2009 to 
Chair Neely) 

CCC: 

At the January 24, 1985 Commission meeting, several commissioners discussed adding language 
to the findings addressing a possible procedure to allow for extinguishing pending offers-to-
dedicate accessways across private property if other nearby, adequate, publicly owned 
accessways are opened first.  Then-Assistant Executive Director Peter Douglas stated that he 
would have such a statement added to the findings.  Most of the commissioners’ comments 
regarding changes to the findings were not explicit about whether the findings would be brought 
back to the Commission for a formal vote at a subsequent meeting, though the Chair did state at 
the conclusion of Commission deliberations that he expected the findings would be brought back 
to the Commission.  The meeting minutes also indicate that revised findings would be brought 
back to the Commission.  It does not appear that revised findings were ever brought back to the 
Commission for formal action, though the recorded OTD does include an insert that is 
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characterized as an addition to the findings and that is consistent with the Commission’s 
deliberations.  Of course, Mrs. Ackerberg could have objected at the time if she felt that 
Commission staff was handling the findings inappropriately.  The Commission does not have 
any evidence that she did.   

In any event, the Commission’s regulations do not require the Commission to vote on revised 
findings unless the Commission action was substantially different than the staff recommendation.  
See 14 CCR section 13096(b).  In this instance, the Commission’s action was consistent with the 
staff recommendation. 

At the January 24, 1985 Commission meeting where the underlying coastal permit was 
conditionally approved, the Commission explicitly considered an amending motion that would 
provide for the extinguishment of this offer to dedicate an easement upon the opening of adjacent 
access points within 500 ft. While this proposed amendment was extensively discussed by the 
Commissioners, ultimately, the seconder of the amending motion withdrew his second and the 
amending motion died for lack of a second.  Commissioner Wright seconded this motion “to get 
it before the Commission, but I won’t be able to support it” (25), he later withdrew the second 
after generating discussion on the topic.  

Additionally, Commissioner Wright, who seconded the motion to amend, rather than echoing the 
proposed amendment, expounded the need for a system for extinguishing easements that were 
not picked up in cases where there is a plan to develop access (28).  He contemplated a much 
higher threshold for the extinguishment of an easement, specifically, that there is an access plan 
in place that does not require the easement in question, and that the easement has not been picked 
up.  He subsequently summarized, stating, “I could continue to support the amendment, if the 
extinguishment occurred after the development of the pending Los Angeles County LUP for the 
Santa Monica Mountains], and determined that this was not needed....and then if this accessway 
was needed, in terms of completing the [pending Los Angeles County LUP for the Santa Monica 
Mountains], then I would like to leave that option open.” (30-31). Commissioner Wright further 
specified that what he supported was in fact a “prioritization” of opening public before private 
easements. Thus, the possibility of automatically extinguishing an easement upon the opening of 
another in the same vicinity was not even contemplated by one of the only two proponents of the 
amendment.  

Then-Assistant Executive Director Douglas indicated his preference that this type of decision be 
made as a general policy decision, not on an individual basis, responding to the discussion 
regarding amending the permit by stating, “[w]hat you are saying, basically, is that the priority 
should be to develop publicly owned accessways before these private offers of dedications are, in 
fact, implemented, activated, and developed. And, that is a policy question that I think is 
appropriate for the LUP, and could be incorporated here in the finding, as a policy that you have 
taken, as opposed to a condition.” (34). Ultimately, the Commissioners voted unanimously to 
grant the permit as recommended and to add an additional finding effectively summarizing the 
Commission’s position that, in general, publicly owned accessways should be prioritized to be 
opened before privately owned access easements. Chairman Nutter agreed that, “…the place 
ultimately to make our policies stand, I think, is in the context of [pending Los Angeles County 
LUP for the Santa Monica Mountains] LCP.” (44).  
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On the question of whether to include additional findings, Assistant Executive Director Douglas 
agreed that he would, “put this discussion in the findings”, stating further that it was in fact the 
general policy of the access program to develop public access points first. Thus the 
Commissioners determined that an individual permit application was am inappropriate venue to 
address large access policy questions.  Therefore, while this was indeed expressed as the general 
policy of the Commission, the Commissioners nonetheless also determined that the offer to 
dedicate and open an easement on the Ackerberg’s property for public use was a necessary 
condition to finding the proposed project consistent with the Coastal Act. 

 
8) Respondent  
 
Respondent argues that the Commission clearly did not adopt the staff report prepared for the 
original Ackerberg permit (Staff Report, Exhibit 5), and that the transcript of hearing “is rife 
with instruction to Staff to prepare revised findings.” Respondent further argues that the 
Commission’s suggestion that revised findings were never adopted is unbelievable, and claims 
that the Commission is legally required to adopt findings.  Pages 11-12, note 4 (of Abbitt and 
Kaufman’s July 2, 2009 to Chair Neely) 

CCC: 
 
As discussed above, after rather extensive discussion, the proponent of the amendment, 
Commissioner Mc Innis settled on asking the staff to, “say they would be willing to put some 
pretty nice—I think they are pretty nice—words into the findings, at least.” Assistant Executive 
Director Peter Douglas agreed that to put in language, “consistent with the discussion that we’ve 
held here…I think the general policy there is one that we have held before, and this way it would 
become a know, conscious decision of the Commission.”    

 
Additionally, Respondents are correct in asserting that the Commission is legally required to 
adopt findings. Here, however, the Commission acted pursuant to the staff recommendation.  In 
the absence of explicit direction by the Commission, the staff report became the Commission’s 
findings.  In any event, the permit and conditions are legally enforceable and even if 
Respondent’s point were accurate, as discussed herein, and the additional language is included, it 
sets forth the three preconditions which have not been met.  
 
 
9) Respondent  
 
Respondent alleges that the Commission’s revised findings allow for the extinguishment of the 
easement.  Additionally, Respondent asserts that  she did not challenge the condition on reliance 
on CCC’s commitment that they would at least have a fair opportunity to extinguish the vertical 
access condition. Page 12, note 5 (of Abbitt and Kaufman’s July 2, 2009 to Chair Neely) 

 

 



Addendum for July 8, 2009 
Page 90 
 
CCC:  
 
Under the terms of the additional findings language included in the OTD, the easement has not 
been extinguished. The proposed additional findings specified three conditions requisite to the 
Commission considering a request by the Respondent to extinguish the easement. The findings 
that Mr. Reeser requested be added to the original Commission findings delineated these 
conditions, stating, “[t]his position assumes that the publicly owned accessway is within 500 feet 
of the subject property, that it is equally suitable for public use based on management and safety 
concerns, and that improvements to accomplish public use are feasible. Once a public accessway 
has been improved and opened for public use, and a suitable policy and mechanism has been 
developed and adopted to ensure that such a vertical accessway remains open and available for 
public use and assuming the Commission has approved a policy that outstanding offers to 
dedicate additional vertical access easements within 500 feet of an opened vertical accessway 
can then be extinguished, staff will initiate actions to notify affected property owners that they 
can take steps to extinguish such offers to dedicate.” (Letter from Ed Reeser to Gary Gleason, 
February 12, 1985).  

 
The first condition was that the Commission approve a policy that outstanding offers to dedicate 
additional vertical access easements within 500 feet of an opened vertical accessway can be 
extinguished. The second condition was that a public accessway be improved and opened for 
public use. Lastly, the informal findings required the development of a “suitable” policy and 
mechanism to ensure that such a vertical accessway remains open and available for public use. 
These conditions have not been met as the Commission did not ultimately approve a policy 
allowing for the extinguishment of outstanding offers to dedicate easements, nor did the 
Commission develop a policy or mechanism which could insure that other already open and 
publicly used accessways would remain open for public use. Lastly, to date and for the 
foreseeable future there are no improved and open accessways available within 500 ft of the 
Respondent’s property. Therefore none of the prerequisites listed in the extra findings for the 
permit have been met and thus the easement is not qualified for extinguishment consideration. 

 
Finally, Respondent’s failure to challenge the conditions of the permit allegedly based on 
reliance on the possibility of eventual extinguishment of the easement is not a persuasive 
rationale for violating the terms of the permit now. If the downcoast public access is as viable 
and beneficial to the public as Respondent claims, Respondent may apply for a permit 
amendment under Section 13166 of the Coastal Act Regulations. Though Respondent has yet to 
take advantage of the amending process, Respondent is free to apply for such an amendment at 
any point.  
 
 
10) Respondent 
 
Respondent claims that in December 2008, Ms. Abbitt twice requested that staff provide a copy 
of file for approval of the Trueblood seawall, CDP No. 5-83-360.  Page 9, footnote 3 (of Abbitt 
and Kaufman’s July 2, 2009 to Chair Neely) 
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CCC:  
 
While it is true that Respondent requested documents at the end of a telephone conversation, 
staff indicated to Ms. Abbitt that she would be required to coordinate with and pay for a copying 
service to reproduce the large scale plans (since Commission staff offices do not have the ability 
to reproduce such large documents).  Ms. Abbitt failed to follow up on this, did not coordinate 
with a copying service and did not pay for the plans to be reproduced. 
 
 
11) Respondent 
 
Respondent alleges that the rock riprap in front of the bulkhead and within the lateral access 
easement is not a violation of the 1983 CDP or unpermitted under the Coastal Act.  Pages 9-10 
(of Abbitt and Kaufman’s July 2, 2009 to Chair Neely) 
 
CCC:  
 
While this was discussed in the staff report for this matter (at pgs. 32, 38-41), it is clear that the 
Commission findings for the permit include specific measurements of the bulkhead, including 
the diameter of the rocks to be used, attached as Exhibit 3.  The riprap at issue in this matter was 
not approved under the 1983 permit or any other permit, exceeds the approved specifications in 
the 1983 permit, and lies within the lateral access easement that the Commission required to 
bring the bulkhead into compliance with the Coastal Act.  Thus, its placement constitutes 
unpermitted development and/or development inconsistent with an existing permit, either of 
which constitutes a violation of the Coastal Act and authorizes the Commission to issue this 
Cease and Desist Order.  Furthermore, the Commission required the lateral easement to mitigate 
for the shoreline impacts that could result from the bulkhead and specifically required the offer 
to dedicate the easement to prohibit interference with public use.  The riprap extends into the 
easement, thus taking up public beach and extending the scouring effects from wave uprush of 
the bulkhead into the seaward extent of the easement area.  Mrs. Ackerberg has provided no 
evidence that the rocks were preexisting.  The Commission approved the 1983 permit for the 
bulkhead according to the schematic attached to the findings as Exhibit 3.  The schematic states 
that immediately seaward of the bulkhead, boulders were to be “replaced with rock and gravel 
waste mix,” the diameter of which was not to exceed 1 foot in diameter. 
 
 
12) Respondent  
 
Respondent claims that during 1985 hearing, the Commission noted the superiority of county 
accessway (as evidenced by its policy adoption).  Page 17 (of Abbitt and Kaufman’s July 2, 2009 
to Chair Neely)  
 
CCC: 
 
First, the Commission did not adopt policy in its approval of the Ackerberg CDP.  In fact, they 
chose to specifically avoid such a policy decision by stating that such broader public access 
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issues should be addressed in a future LCP.  There was a general sense during the Commission’s 
deliberations that public accessways should be opened first, but only in order to minimize the 
burden on private parties, not because public accessways are somehow inherently superior. 
 
 
13)  Respondent 
 
Respondent claims that even absent the Judgment, the current CDO proceeding is premature 
because it seeks “removal” of development in the easement area and no permit has been 
sought/authorized for the development of the vertical easement. Page 19 (of Abbitt and 
Kaufman’s July 2, 2009 to Chair Neely).  
 
CCC: 
 
Once a public access easement exists, it is not premature to demand that it not be obstructed.  
Given that the obstruction must be removed prior to construction of improvements, it makes 
sense to proceed with the order first.   
 
 
14) Respondent  
Respondent asserts that the Commission approved development in the easement area until the 
easement is “picked up and used” and that plans submitted for the Ackerberg development 
reflected that the development would extend to the property line and items such as a perimeter 
block wall, fences, railing, and landscaping would be erected in the easement.  Page 20 (of 
Abbitt and Kaufman’s July 2, 2009 to Chair Neely) 
 
CCC: 
 
The Commission did not approve any development in the easement area.  If easement holders 
had to wait until they were actually using it before Ackerberg would have to remove her 
encroachments, it would never open.   
 
In addition, none of the items listed in Ackerberg’s assertion were depicted on the Commission 
approved, final plans.    Even Mrs. Ackerberg, through her legal counsel at the time and 
subsequent to, the 1985 Commission hearing acknowledged that any legal improvements made 
in the easement areas were to be temporary, and removed once the easement areas accepted (as 
more fully discussed on pages 34-35 of the staff report for this matter). 
 
 
15) Respondent 
 
Respondent raises a due process question with regards to the fact that the Attorney General sits 
right next to, and advises the Chair of the Commission, and may discuss the matter at issue with 
the Commissioners in closed session, citing Nightlife Partners, Ltd. V. City of Beverly Hills 
(2003) 108 Cal.App.4th 81, 92.  Page 22 (of Abbitt and Kaufman’s July 2, 2009 to Chair Neely)  
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CCC: 
 
The Attorney General (“AG”) referred to here by Respondent is not an advocate on either side of 
this matter.  The AG sits with the Commission as its neutral advisor.  In this case, the AG has not 
advised staff regarding its recommendation and is not advocating on behalf of the staff 
recommendation.  “In the absence of financial or other personal interest, and when rules 
mandating an agency's internal separation of functions and prohibiting ex parte communications 
are observed, the presumption of impartiality can be overcome only by specific evidence 
demonstrating actual bias or a particular combination of circumstances creating an unacceptable 
risk of bias.”  Morongo Band of Mission Indians v. State Water Resources Control Board (2009) 
45 Cal. 4th 731, 741.  Respondent has failed to demonstrate actual bias from the mere fact that 
the AG serves as the Commission’s legal advisor, failing to meet the standard of Morongo Band. 
 
 
16) Respondent 
 
Respondent argues that “considerable evidence available to, or submitted to, Staff has not been 
presented to the Commission.  This includes:  the transcript from the 1985 hearing; 
correspondence concerning the 1985 hearing; the 1985 ‘revised findings’; and exhibits attached 
to Ms. Abbitt’s October 21 letter to demonstrate that there is no seawall violation.”  Page 23 (of 
Abbitt and Kaufman’s July 2, 2009 to Chair Neely) 
 
CCC:  
 
In fact, Commission staff did not have the transcript until receipt of the July 2 Abbitt and 
Kaufmann letter, 5 days before the hearing, as Ms. Abbitt and Mr. Kaufmann concede elsewhere 
in their letter.  Id. at 11.  Commission staff did not even know that a transcript existed until 
receiving the Abbitt and Kaufmann letter.  It was prepared in conjunction with litigation in which 
Mr. Kaufmann was involved, but he failed to provide a copy to the Commission until 5 days 
prior to the hearing.  In any event, the quotes of the 1985 hearing, which Commission staff 
prepared by listening to the hearing tapes, are confirmed by the hearing transcript provided by 
the Respondent. 
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RESOLUTION AND FINDINGS:  

Staff recommends that the State Coastal Conservancy adopt the following resolution pursuant to 
Sections 31400 et seq. of the Public Resources Code and pursuant to the Certificate of 
Acceptance (“Acceptance”) recorded on December 17, 2003, as Instrument No. 03-3801416 in 
the official records of Los Angeles County, California: 

“The State Coastal Conservancy hereby directs its Executive Officer to take all necessary steps 
to vest in the State of California (acting by and through the Conservancy), or alternatively or 
subsequently, in another qualified entity designated by the Executive Officer and acceptable to 
the Executive Director of the California Coastal Commission, the public access easement (the 
„Easement‟) created by recordation of a Certificate of Acceptance (the „Acceptance‟) recorded 
on December 17, 2003, as Instrument No. 03-3801416 in the official records of Los Angeles 
County” and held by Access for All („AFA‟).” 
 
Staff further recommends that the Conservancy adopt the following findings: 

“Based on the accompanying staff report and attached exhibits and on such other evidence that 
has been presented at the public hearing, the State Coastal Conservancy hereby finds that: 

1. AFA has failed to carry out its responsibilities to manage the vertical public access easement 
(the Easement) created by the Acceptance in a manner consistent with the Acceptance and 
with the agreed-upon management plan for the Easement. 

2. Specifically, AFA entered into a settlement (attached to the accompanying staff 
recommendation as Exhibit 4) of Access for All v. Lisette Ackerberg Trust, et al., Los 
Angeles Superior Court No. BC405058, with the owner (“Ackerberg”) of the property on 
which the Easement is located and permitted entry of a judgment (attached to the 
accompanying staff recommendation as Exhibit 5) based on that settlement which impair and 
adversely affect the public interest in the Easement by: 

a. Allowing significant delay in any development and opening of the Easement, without any 
assurance that encroachments to the Easement will ever be removed and without any 
other tangible benefit to the public access to be provided by the Easement. 

b. Failing to allow the Conservancy (and the California Coastal Commission, the 
“Commission”) involvement in the design of the accessway or in decisions potentially 
affecting the viability of the Easement. 

c. Creating the factual circumstances that may lead to a joint application to the Commission 
for the extinguishment of the Easement and that will allow Ackerberg to argue that the 
Easement should be extinguished. 

d. Creating the potential for the judgment in the Ackerberg litigation to bar any Commission 
enforcement action or any other attempt to remove encroachments on the Easement or to 
develop and open the Easement. 

 e. Creating the potential inability of any party to force Ackerberg to remove encroachments, 
to implement the Easement improvements, and to open the Easement if separate 
litigation, Access for All v. County of Los Angeles, et al., Los Angeles Superior Court No. 
BC41670, required by the Ackerberg settlement and judgment and regarding another 
access easement, is successful. 
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3.   The proposed authorization is consistent with the purposes and objectives of Chapter 9 of 
Division 21 of the Public Resources Code, regarding the provision of public access to and 
along the coast. 

  
 
DISCUSSION: 
Conservancy staff recommends that the Conservancy act to divest Access for All (AFA), a 
nonprofit organization, of its interest in an easement (Easement, shown on Exhibit 1) created by 
acceptance of an offer to dedicate required under the Coastal Act.  In its simplest form, the basis 
for this recommendation is that AFA agreed to a written settlement (Settlement, Exhibit 4) and 
stipulated trial court judgment (Judgment, Exhibit 5) that relinquished or impaired certain rights 
in an important public access easement in Malibu, contrary to the terms under which AFA 
accepted the Easement and contrary to its Management Agreement with the Conservancy and the 
California Coastal Commission (Commission). The Judgment was entered on June 19, 2009 in 
the case of Access for All v. Lisette Ackerberg Trust, et al., Los Angeles Superior Court No. 
BC405058 (AFA-Ackerberg litigation).  The Easement provides that the Conservancy may take 
title to the Easement or designate another qualified entity to take title, if AFA ceases to exist or if 
it fails to carry out its management obligations. 
 
History of this Proceeding 
 
In December 2009, in light of the events described below, Conservancy staff determined that it 
should request that the Conservancy hold a public hearing to determine whether to divest AFA of 
its interest in the Easement.  Accordingly, Conservancy staff prepared a staff recommendation 
and placed the matter on the Agenda for hearing by the Conservancy at its public meeting of 
February 4, 2010.   Notice of the hearing was provided to AFA a month before the hearing date.  
On receipt of the notice, AFA‟s representative contacted Conservancy staff and an agreed 
settlement was eventually reached and approved by the Conservancy (Exhibit 12).  Under that 
agreement,  AFA agreed to voluntarily assign its interest in the Easement if the AFA-Ackerberg 
litigation and other litigation related to the Easement was settled by and among the Conservancy, 
the Commission, AFA and the owner of the property on which the Easement is located 
(Ackerberg).  In return, the Conservancy agreed to postpone the public hearing unless and until 
the Conservancy determined that settlement of the litigation was unlikely or that AFA was not 
negotiating in good faith. 
 
Since February 2010, there has been very little movement towards settlement of the litigation 
related to the Easement.  To the contrary, Ackerberg and AFA have jointly and vigorously 
defended against the efforts of the Commission and Conservancy, through the pending litigation, 
to enforce and preserve the Easement and to remove encroachments on the Ackerberg property 
that stand in the way of development of the Easement.  In June 2010, after verbal discussions 
with Ackerberg‟s representatives, the Commission submitted a formal settlement proposal to 
Ackerberg, designed to provide a basis for resolution of all of the litigation.   There was no 
response to that proposal from Ackerberg in the ensuing 12 months.  In light of this, the 
Conservancy, through its Executive Officer, determined in May 2011 that settlement was 
unlikely and began preparation to place this matter back on the Agenda of the Conservancy, as 
allowed for by paragraph 2.3 of the Conservancy‟s agreement with AFA (Exhibit 12).   
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On June 8, 2011, Ackerberg‟s attorney submitted a new settlement proposal, with no reference to 
the previous Commission proposal.  This settlement proposal has been provided to the 
Conservancy board members along with a confidential and privileged analysis of it by the 
Conservancy‟s counsel.  The terms and timing of the proposal are such that the Executive Officer 
continues to believe settlement of the Easement litigation is unlikely.  Thus, the public hearing to 
determine whether to divest AFA of its interest that was postponed from February 2010 was 
initially placed on the agenda for the Conservancy‟s July 21, 2011 regular meeting.  It was 
continued to the September Conservancy meeting, at the request of AFA, so that AFA would 
have time to secure substitute counsel to replace its previous attorney who had withdrawn from 
representation of AFA shortly before the July meeting.  
 
Background 
AFA obtained the Easement and associated rights through the recording of a “Certificate of 
Acceptance” (Acceptance, Exhibit 6) on December 17, 2003.  By recording the Acceptance, 
AFA accepted an Offer to Dedicate (OTD, Exhibit 7) that the Coastal Commission had imposed 
in 1985 in issuing a coastal development permit to Ackerberg.  Ackerberg holds fee title to the 
property that is burdened by the Easement.   

The Commission and the Conservancy each play a role in the acceptance by a nonprofit 
organization of an offer to dedicate a public accessway, when that offer has been required as a 
condition of a Coastal Act development permit.  Typically, the Commission approves the 
qualifications of any such nonprofit organization and the Conservancy, on behalf of the State and 
the public, retains a future interest in the easement, in the event that that nonprofit organization 
ceases to exist or fails to manage and operate the easement for public access.  In order to 
establish more precise terms and conditions under which the nonprofit organization manages and 
operates the easement, the Commission, Conservancy and the nonprofit organization enter into a 
management plan, to which all parties agree. 

The acceptance by AFA of the Easement followed this process. Accordingly, by the terms of the 
Acceptance, the Conservancy and Commission broadly required AFA to manage the Easement 
“for the purpose of allowing public pedestrian access to the shoreline.”  More precisely, the 
Acceptance requires AFA to carry out this obligation through compliance with a “Public Vertical 
Access Easement Management Plan” which the parties signed on July 28, 2003 (Management 
Plan, Exhibit 8).  The Management Plan requires several steps by AFA in managing the 
Easement after acceptance:  1) to survey, identify and report to the Commission any 
encroachments within the easement; 2) once the encroachments are resolved, to work with 
Ackerberg to develop a design for the accessway improvements and, subject to Conservancy and 
Commission approval of the design, to subsequently implement those improvements; and 3) to 
open, manage and operate the improved easement for public access from sunrise to sunset.  The 
Management Plan expressly prohibits any revision of these requirements without consent of all 
three parties – AFA, the Commission and the Conservancy.   Under the Acceptance, if AFA 
ceases to exist or if it fails to carry out its management obligations, title to the easement 
automatically vests in the Conservancy or, in another entity designated by the Executive Officer 
of the Conservancy.  The vesting of title in the Conservancy or designated entity can only occur 
after the Conservancy has held a public meeting and made the finding that a condition triggering 
vesting has occurred (Exhibit 7, numbered pages 3-4).  The Management Plan contains a similar, 
agreed provision (Exhibit 8, page 3, under the heading “Agreement”). 
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Description of Easement and Easement Setting 
The Easement is a “vertical” easement ten feet in width, which extends across the entire eastern 
boundary of the Ackerberg property and allows for public access from Pacific Coast Highway 
(“PCH”) to Carbon Beach in Malibu.  The Easement directly connects to 280 linear feet of 
public beach. (See Exhibit 1, depiction of the Easement and Exhibit 3, depiction of the area and 
the beach lateral public accessways in and around the Easement).  At the shoreline, the Easement 
adjoins a lateral public access easement extending the length of Carbon Beach along the 
Ackerberg property.  This lateral beach easement is held by the State Lands Commission and is 
148.3 feet in length. The State Lands Commission also holds an adjacent public access beach 
easement, located directly west of the easement that it owns on the Ackerberg property.  The 
beach easement is 61.7 linear feet in length. In addition, on the 70-foot-long parcel immediately 
to the east of the Ackerberg property, there is a recorded deed restriction dedicating lateral public 
access along Carbon Beach.  

To date, the Easement has not been opened to the public, nor are any public access 
improvements in place.  At present, certain encroachments constructed by the property owner, 
Ackerberg, prevent the opening and development of the Easement, including: a wall along PCH 
that blocks access to the easement, and assorted other improvements (generator and associated 
concrete slab, fence, railing, planter, light posts, and landscaping) within the Easement.   

A second, dedicated public accessway (the “Outrigger Accessway”) provides potential vertical 
access from PCH to Carbon Beach (See Exhibit 2, depiction of Outrigger Accessway).  
However, this accessway is also undeveloped. The Outrigger Accessway is approximately 675 
feet to the east of the Easement on the Ackerberg property (Exhibit 2).  The Outrigger 
Accessway is located on private property developed with condominiums and owned by the 
Malibu Outrigger Homeowners‟ Association and/or owners of condominiums at that 
development.  The Outriggers Accessway is currently held by the County of Los Angeles.  It 
does not adjoin any public beach or public lateral easement above the mean high tide line. 
 
AFA’s Management of the Easement 
At its October 27, 2005 meeting, the Conservancy authorized the disbursement of up to $70,000 
to AFA (See October 27, 2005 staff recommendation, Exhibit 9), to assist AFA in undertaking its 
initial obligation under the Management Plan for the Easement:  to survey, identify and report to 
the Commission any encroachments within the Easement.  Under the grant, AFA surveyed the 
Easement and found several encroachments, including a wall along PCH that blocks access to 
the Easement, and assorted other improvements (generator and associated concrete slab, fence, 
railing, planter, light posts, and landscaping) within the Easement.  AFA reported these findings 
to the Commission, which, in April 2007, initiated an administrative enforcement action against 
Ackerberg to remove the encroachments on the Easement as well as encroachments affecting the 
lateral beach easement.  Unbeknownst to the Conservancy staff, in January 2009, AFA also 
independently initiated its lawsuit against Ackerberg (the AFA-Ackerberg litigation), ostensibly 
seeking to remedy these very same encroachments, under a provision of the Coastal Act (Public 
Resources Code Section 30820) which allows for private enforcement of violations of the 
Coastal Act.  
 
For various reasons, including Ackerberg‟s own repeated requests for continuances, the 
Commission‟s hearing on its administrative enforcement action did not occur until July 8, 2009.  
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Prior to the hearing, on July 3, 2009, Ackerberg‟s attorneys submitted a package of materials to 
the Commission, including a lengthy letter, presenting Ackerberg arguments in opposition to the 
proposed enforcement by the Commission.  Included in that package was a “Judgment Pursuant 
to Stipulation” (the “Judgment,” Exhibit 5) – a judgment based on a settlement agreement (the 
“Settlement,” Exhibit 4) – that had been entered in the AFA–Ackerberg litigation and  purported 
to resolve that litigation.  

On July 6, 2009, Commission staff provided to Conservancy staff a copy of the Judgment and 
the other materials Ackerberg had submitted to the Commission. This was the first that any 
Conservancy staff person was aware that AFA had initiated its litigation against Ackerberg and 
that the litigation had been concluded without any direct consultation with the Conservancy staff. 
See Exhibit 10, Declaration of Sam Schuchat.1 Despite the Conservancy‟s direct interest in the 
Easement and despite the Conservancy‟s ongoing relationship with AFA through grants that the 
Conservancy had continued to provide for management of other easements, AFA had never 
consulted with the Conservancy about the terms of the Settlement that became the basis for the 
stipulated Judgment.  

Although AFA did not give Conservancy staff an opportunity to consider the proposed 
settlement by AFA, Conservancy staff did have an opportunity in the past to consider and reject 
a proposal similar to the one that now has taken form in the Settlement and Judgment.  In 
January of 2009, the Executive Officer of the Conservancy was approached through an 
intermediary to arrange a meeting between Ackerberg‟s attorney and Conservancy staff.  At that 
meeting Ackerberg‟s attorney raised the possibility of having Ackerberg pay for the 
development, opening and maintenance and operation of the Outrigger Accessway (held by Los 
Angeles County) in exchange for the extinguishment of the Easement.  The Executive Officer 
rejected that proposal, noting the long-standing policy of the Commission and Conservancy, 
embedded in legislation, to enhance and improve access to the coast, rather than to trade one 
possible accessway for another.  See Exhibit 10. 

Conservancy staff does not know whether Ackerberg‟s attorney ever conveyed the Executive 
Officer‟s rejection and the reasons for it to AFA.  However, it is clear that AFA got that exact 
message in a very direct and unambiguous way two weeks before AFA entered into the 
Settlement and Judgment.   On June 4, 2009, Commission staff and its Executive Director, Peter 
Douglas, met with AFA‟s Executive Director, Steve Hoye, and AFA‟s attorney.  In that meeting, 
Mr. Douglas and Commission staff made it clear that they would never agree to exchanging the 
Easement for another public access easement or allow Ackerberg to pay her way out of opening 
the Easement.  Mr. Hoye assured Commission staff that there was no deal to settle the matter on 
those or other terms.  (See Declarations of Peter Douglas and Aaron McLendon, attached as 
Exhibits 10 and 11).2  Despite this assurance, a mere two weeks later AFA and Ackerberg 
entered into just such a deal – the Settlement, which was entered as the Judgment on June 19, 
2009.  
 

                                                 
1 This declaration was submitted in connection with the Commission and Conservancy motion to intervene and to 
vacate the Judgment in the case between AFA and Ackerberg, in which the Judgment was entered. That motion was 
heard on June 22, 2010 but the judge stayed any decision on the motion until the case of Ackerberg v. Commission 
and Conservancy is resolved. 
2These declarations were also submitted in connection with the Commission and Conservancy motion to intervene 
and to vacate the Judgment in the case between AFA and Ackerberg – see footnote 1. 
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The Terms of the Settlement and Judgment 
The Settlement and Judgment in the AFA-Ackerberg litigation contain a number of provisions 
that have the potential to adversely affect, impair or terminate the Easement and thus frustrate the 
purpose of the OTD and the terms of AFA‟s Acceptance – to develop and provide public access 
across the Ackerberg property to the shoreline.  The Settlement and Judgment also confer 
benefits on AFA and its attorneys, while failing to further the public interest in prompt 
development and opening of the Easement.  The terms of the Settlement and Judgment are as 
follows:  

1. The Settlement and Judgment each expressly provide that their terms fully resolve the 
litigation and all issues relating to the claims made in the underlying litigation, including 
allegations that Ackerberg has unlawfully placed encroachments on and prevented the 
development and opening of the Easement.  

2. The Judgment provides for the payment of over $10,000 to AFA‟s attorneys for fees incurred 
in the AFA-Ackerberg litigation. 

3. Rather than requiring Ackerberg to promptly remove any encroachments and permit the 
development and opening of the Easement, the Settlement and Judgment require that AFA 
immediately initiate litigation against the County of Los Angeles and a private property 
owner seeking to remove encroachments on and force the opening of another remote 
accessway - the Outrigger Accessway - which is located some distance from the Ackerberg 
property and which, like the Easement, crosses privately-owned property.  (Consistent with 
the terms of the Judgment, the Outrigger Accessway lawsuit was filed seven days after the 
Judgment in the AFA-Ackerberg litigation was signed on June 19, 2009.)   

4. Under the terms of the Judgment, Ackerberg and her attorneys will participate with AFA and 
its attorneys in the Outrigger Accessway litigation, Ackerberg‟s attorneys will control the 
litigation (extending to decisions as to when or whether to conclude it), and Ackerberg will 
pay all costs of the litigation, including the fees of AFA‟s attorneys.  Ackerberg will fund the 
Outrigger litigation through final judgment or settlement and through any subsequent appeal. 

5. The Judgment requires that if the Outrigger Accessway litigation is successful in removing 
barriers to the opening of the Outrigger Accessway, AFA must next apply for a coastal 
development permit to develop and improve the Outrigger Accessway.  If the permit is 
issued, AFA must undertake the development and improvement of the Outrigger Accessway.  
In this event, Ackerberg has also agreed to pay for AFA‟s costs in developing and improving 
the Outrigger Accessway.  

6.  Finally, under the Judgment, once the Outrigger Accessway has been successfully opened 
and developed, AFA will jointly apply with Ackerberg  to the Commission to terminate or 
extinguish the Easement (presumably on the theory that the existence of an opened Outrigger 
Accessway forecloses any need for the Easement – see discussion below).   

7. After the opening of the Outrigger Accessway, if it occurs, AFA will receive $125,000 from 
Ackerberg for maintenance and management of the Outrigger Accessway.  In addition, at 
some unspecified time, pursuant to a contemplated future “written agreement to be entered 
into between AFA and the Conservancy,” Ackerberg would also pay an additional $125,000 
to the Conservancy for funding the Commission‟s “public access and enforcement program.”  
If the Commission elects not to accept this funding, then Ackerberg is required to pay the 
$125,000 to AFA for additional management and maintenance of the Outrigger Accessway. 
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8. Under the Settlement and Judgment, only if the AFA Outrigger action against the County is 
unsuccessful (i.e., the Outrigger Accessway was not developed and opened as a result of the 
litigation) would AFA and Ackerberg then seek to design, improve and open the Easement, 
subject to the design restrictions and requirements specified in the Judgment (which arguably 
benefit Ackerberg rather than the public).  Ackerberg would pay only for any improvements 
that Ackerberg desired (such as “security measures acceptable to Ackerberg”), but not 
otherwise called for under the Management Plan. 

9. Finally, the provisions of the Settlement and Judgment purport to run with the land and to 
bind successors in interest to AFA and Ackerberg.  One can assume that such provisions 
were included to enable Ackerberg and AFA to assert that any subsequent owner of the 
Ackerberg property and any successor to AFA are bound by the terms of the Settlement and 
the Judgment.  

Analysis 
The Effects of the Settlement and Judgment.  Conservancy staff has concluded that the Settlement 
and Judgment, in several distinct ways, directly impair the Easement and defeat the public 
interest in expeditiously developing and opening the Easement.   

First, if enforceable, at a minimum the Judgment precludes any improvement or development of 
the Easement by AFA or any successor to AFA until a final conclusion is reached in the 
Outrigger Accessway litigation. That could be very far into the future.  Under the stipulated 
Judgment, Ackerberg‟s attorneys control such litigation even though AFA attorneys are jointly 
prosecuting it (and being paid to do so by Ackerberg) and Ackerberg is funding the litigation, 
theoretically through any level of available appeal.  Quite plainly, Ackerberg has no interest in 
developing and opening the Easement on her property, and, given this control of the Outrigger 
Accessway litigation, the litigation could extend indefinitely.  Indeed, the Outrigger case, now on 
file for two years and with little accomplished and no trial date or other timeline set, has been put 
on an indefinite hold by court order until the AFA-Ackerberg litigation is resolved. There is no 
end in sight at the trial court level, not to mention subsequent appeals.  

Second, AFA is required, should such litigation be successful and the Outrigger Accessway is 
developed and opened, to jointly seek the termination and extinguishment of the Easement.  This 
puts AFA in the entirely inconsistent position of seeking the extinguishment of the very 
Easement it has committed to developing and opening for the benefit of the public.   Moreover, 
even if the Commission rejects such an application, nothing in the Settlement and Judgment 
requires Ackerberg to then remove encroachments on and allow the development and opening of 
the Easement. Under the Settlement and the Judgment, this would only occur if the Outrigger 
Accessway litigation is unsuccessful.  
Third, the existence of the Judgment provides an argument that it can be used as a shield against 
any other attempt to seek the removal of encroachments and opening of the Easement.  This is 
not mere speculation – Ackerberg‟s attorneys have made and continue to make exactly that claim 
in connection with the Commission‟s administrative enforcement action and in the subsequent 
litigation by which Ackerberg has challenged the Commission‟s administrative order to remove 
encroachments and open the Easement (the “Ackerberg v. Commission litigation”).  They claim 
that the Commission‟s administrative enforcement action was barred by the Judgment in the 
AFA-Ackerberg case, under the legal theory of res judicata.  Although the Commission rejected 
this claim in its administrative proceeding and decided to issue a cease and desist order requiring 
removal of the encroachments, Ackerberg continues to make that assertion in litigation 
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challenging the Commission‟s enforcement action.  Moreover, there is little doubt that 
Ackerberg will continue to do so even more forcefully in any enforcement litigation by a 
successor to AFA.    

Finally, under the terms of the Judgment, even under the most optimistic perspective, even if the 
Easement is ever designed, the design is dictated by the Judgment and has never been reviewed 
by Commission or Conservancy staff, as the Acceptance and Management Plan require.  This 
raises a central issue:  although the Conservancy retains a future contingent interest in the 
Easement and is recognized in the Acceptance and Management Plan as a direct participant in 
AFA‟s management of the easement, AFA not only failed to seek the Conservancy‟s input on the 
Judgment but failed to notify the Conservancy that it had initiated litigation against Ackerberg.   

These conclusions are not just those of Conservancy staff.  On July 5, 2011, the trial court judge 
in the Ackerberg v. Commission litigation issued his decision (Exhibits 16 and 17), upholding 
the Commission‟s order that Ackerberg remove encroachments and open the Easement for public 
use.  In that decision, the judge made the following statements concerning the Settlement and 
Judgment and its relationship to the duties of AFA under its acceptance of the Easement and the 
Management Plan (Exhibit 17, pages 15-16): 

True, the Commission and the Conservancy entered into a Management Plan with AFA. 
But for some reason, AFA did not perform its duties under the Plan. 

“AFA's failure to give the Commission notice of the proposed settlement by itself 
precludes a finding of privity.  It simply did not adequately represent the interests of the 
Commission and the Conservancy”. 

“AFA's settlement of the Ackerberg lawsuit is based on a potential exchange of the 
Ackerberg easement for the Malibu Terrace easement [Outrigger Accessway]. As such, it 
is directly contrary to the Malibu LCP.  It also disregards AFA's contractual duty under 
the Management Plan to develop, open, and operate the Ackerberg easement.   Nothing in 
the Plan permits AFA to rely on the opening of the County's Malibu Terrace easement 
[Outrigger Accessway] to avoid its duty.    . . .  [footnote] The tradeoff for this disregard 
of policy and contractual duty is that AFA received the financial  benefit of $10,500 in 
attorney's fees, a role for its attorneys in the lawsuit against the County and payment  of 
AFA's attorney's fees, and probable receipt of $125,000 for management of one of the 
two easements. 

AFA's failures discussed supra demonstrate that, while it was acting in the public interest 
in filing the Ackerberg lawsuit, it did not act in the public interest in settling the lawsuit.   
No matter how Ackerberg argues that the Malibu Terrace easement [Outrigger 
Accessway] is better than hers, the fact is that the public is entitled to both.  The 
judgment is pointed towards eliminating the Ackerberg easement in favor of the Malibu 
Terrace easement, which is directly contrary to the Malibu LCP.  The judgment's finding 
that the settlement is "in the interests of justice" (AR 640) does not purport to set forth 
what the public interest is, nor could it without involvement of the Commission and the 
Conservancy.   

In late August 2011, Ackerberg appealed the decision in the Ackerberg v. Commission litigation 
California Court of Appeal, where it is pending.  Thus, the trial court‟s decision is not a final 
judicial determination.   
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AFA’s claims.  AFA‟s Executive Director, Steve Hoye, sent a letter dated July 15, 2009 (Exhibit 
13) to the Executive Officer of the Conservancy attempting to explain AFA‟s claim that the 
settlement provides benefits in the form of funding for the possible opening of the Outrigger 
Accessway, and that it does not directly or necessarily lead to the extinguishment of the 
Easement.  While this claim may be true in part, it ignores all of the other negative impacts of the 
Settlement, as detailed above.  Moreover, there is no funding required by the Settlement and 
Judgment that directly benefits the Easement or that furthers its development and eventual 
opening, which, after all, was the primary responsibility with which AFA was charged under the 
Acceptance and Management Plan.  To the contrary, at best, the Settlement and Judgment 
directly and incontrovertibly delay the development of the Easement and create the considerable 
and already realized risk that Ackerberg and her attorneys will use the Judgment as ammunition 
in their battle (to which Ackerberg is, by all past action, fully committed, financially and 
otherwise) to defeat the long-term viability of the Easement.   At worst, the Judgment could 
result in the extinguishment of the very Easement that AFA is charged with protecting, 
enhancing and opening.  Indeed, Steve Hoye admits as much in his letter of July 15, 2009, when 
he says:  “Under our settlement agreement we have initiated a process that will provide either or 
both of these easements will be opened and operated for the public use and enjoyment.”  Put 
another way, Mr. Hoye acknowledges that only one of the easements may be opened and 
operated.  The next sentence in his letter also indicates what may be the true motivation behind 
his settlement with Ackerberg – the “private funds guaranteed by the settlement,” which will 
flow to AFA.  That, perhaps, justifies to AFA the potential risk of losing one accessway – the 
very accessway AFA is obligated to develop and open.  

On July 24, 2009, AFA‟s attorney also provided a written defense of AFA‟s action (Exhibit 14), 
in response to a letter sent to AFA on behalf of the Conservancy and Commission by the 
California Attorney General‟s Office.  This letter takes a slightly different tack.  First, AFA‟s 

attorney asserts that under the Settlement and Judgment AFA does not and is not required to 
advocate the extinguishment of the Easement, if the Outrigger Accessway litigation is 
successful.  The Settlement and Judgment simply requires AFA to jointly apply for such 
extinguishment.  This is certainly a possible interpretation of the provisions of the terms of the 
Settlement agreement underlying the Judgment.  At best, the relevant provisions are somewhat 
ambiguous, and it is unclear whether Ackerberg‟s attorneys would agree with AFA‟s 
interpretation.  AFA also argues that it has fully carried out the Management Plan and that the 
Settlement and Judgment serve to advance implementation and development of the Easement, 
through ensuring Ackerberg‟s agreement with the design of the accessway.  Along the same 
lines, AFA also asserts that it is ready and willing to proceed with the development and opening 
of the Easement at any time.  However, what AFA ignores is the fact that the Judgment does not 
allow that.  It only requires Ackerberg to implement the agreed design and remove 
encroachments if the Outrigger Accessway litigation is unsuccessful.  If the litigation is 
successful, Ackerberg has no explicit obligation to remove encroachments, implement the design 
or allow the opening.  Indeed, it is likely that in the absence of such express requirements, 
Ackerberg will argue that it is not bound to do so and that the issue cannot be reopened by AFA 
or any successor since the Judgment was intended to resolve all such issues.  

One can anticipate that AFA will also argue that it has not violated the terms of the Acceptance 
and the Management Plan for other reasons.  First, AFA may assert that the Settlement and 
resulting Judgment was in some way compelled by the fact that the OTD requires that the 
Outrigger Accessway be opened and developed before and in lieu of the Easement.  Ackerberg‟s 
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attorneys made this same argument in the Commission enforcement proceeding. This argument 
is based on a “revised finding,” added to the Commission staff recommendation as part of the 
Commission‟s approval of the 1985 development permit.  (The language of the “revised finding” 
is included in the Commission staff recommendation for the Ackerberg coastal development 
permit, which, in turn, is part of the OTD, Exhibit 5.  The “revised finding” starts at the third 
from last page of Exhibit 5).  That revised finding, while noting that a Commission policy 
favoring the opening of a public accessway within 500 feet of another potential accessway may 
be adopted under a future local coastal plan (LCP), makes clear that it was not intended to 
condition or restrict the Easement OTD nor require its future extinguishment.  Moreover, the 
subsequently adopted Local Coastal Program did not contain any such policy.  Nor, in fact, is the 
Outrigger Accessway within 500 feet of the Easement.  Finally, the Outrigger Accessway, like 
the Easement, also encumbers private property and, thus, it is hard to fathom why one private 
party (Ackerberg) should be able to avoid the obligation to provide otherwise required public 
access across her property, while another (the private owners of the Outrigger Accessway) is 
required to provide public access simply because the holder of the accessway across the 
Ackerberg property is a nonprofit entity rather than a public one.   

AFA may also assert that the Judgment does not adversely affect Easement rights other than the 
potential for a short delay in the development of the Easement, pending resolution of the 
Outrigger Accessway litigation. As noted above, the Outrigger Accessway litigation is not 
considered complete until any potential appeal is exhausted and, thus, this “short period” could 
extend to multiple years of delay.     

AFA may also argue that the “solution” provided by the Settlement and Judgment was a good 
one for coastal access generally, potentially trading one public accessway for another with 
funding provided for the maintenance and operation of the latter for many years.  Whether or not 
this was a good policy decision3 misses the point.  AFA‟s responsibilities are to the long-term 
viability of the Easement.  While AFA (or any other entity or person) is free to advocate, litigate 
or otherwise strive to open additional public access along the coast, (which efforts Conservancy 
staff would applaud), under the Management Plan and Acceptance AFA had only one charge:  to 
develop and open the Easement.  In agreeing to a Settlement Agreement that retarded, rather than 
advanced, this purpose, AFA has ignored its explicit obligations.  

Conclusion 
In short, as discussed in detail above, AFA failed in its obligations under the Acceptance and the 
Management Plan by entering into the Settlement and Judgment, which impair and adversely 
affect the public interest in the Easement by:  1) significantly delaying any opening and 
development of the easement, 2) failing to allow Conservancy (and Commission) involvement in 
the design; 3) creating circumstances that will require AFA and Ackerberg to jointly apply to the 
Commission for the extinguishment of the Easement and that will allow Ackerberg to argue that 
the Easement should be extinguished (whether in the application before the Commission or in 
other litigation); 4) raising the potential that the Judgment will bar any Commission enforcement 
action (as Ackerberg has argued repeatedly) or any other efforts to remove the encroachments 
and develop the Easement; and 5) creating the potential inability of any party to force Ackerberg 

                                                 
3 It goes without saying that the Conservancy and Commission staff emphatically do not agree that it is good policy 
to trade one public access easement for another, to allow the owner of property across which a public access 
easement crosses to buy or bully her way out of providing public access, or to otherwise reduce the potential for 
public access to and along the coast.  
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to remove encroachments, implement the improvements and open the easement if the Outrigger 
Accessway litigation is successful.  

 
CONSISTENCY WITH CONSERVANCY’S ENABLING LEGISLATION: 
Pursuant to Chapter 9 of Division 21 (Public Resources Code Sections 31400 et seq.), the 
Legislature has conferred on the Conservancy a “principal role in the implementation of a system 
of public accessways to and along the coast.”  

In order for the Conservancy to carry out that function, Division 21 has generally provided to the 
Conservancy broad authority to provide grants and other assistance as necessary to aid local 
nonprofit and public entities in establishing coastal access (Sections 31400.1 and 31400.2) and to 
acquire property interests to assure an adequate system of public accessways along the entire 
coastline (Sections 31402 and 31404).  In particular, under Section 31402.3(c), the Conservancy 
has been charged with oversight with respect to any offer to dedicate public access that has been 
required by the Coastal Act and that has been accepted by a nonprofit organization.  This 
oversight requires that: 1) the Conservancy review and approve the nonprofit entity‟s 

management plan for the accepted accessway; and 2) the Conservancy take a legal interest in the 
accepted easement in the form of a “right of entry” to reclaim the accessway from the nonprofit 
entity, if it is determined that the nonprofit entity is not managing or operating the accessway 
consistent with the management plan (Section 31402.3(c)).     
In the current situation, AFA has entered into a Settlement and has allowed the entry of a 
Judgment inconsistent with the approved Management Plan for the Easement.  The Settlement 
and Judgment have directly threatened the ability of the Conservancy to carry out the intended 
purposes of the offer to dedicate (i.e., to implement the anticipated coastal access across the 
Ackerberg property).  Under these circumstances, the Conservancy is clearly entitled, and 
possibly compelled, to exercise its right to divest AFA of the Easement and to vest the Easement 
either in the Conservancy or in another qualified and willing entity.  The proposed resolution 
allows the Executive Officer to vest the Easement in another entity either initially, or, if that is 
not possible, then in the future, following an intermediate accession to the interest by the state, 
under the jurisdiction of the Conservancy.  

 

COMPLIANCE WITH CEQA: 
The mere change in ownership of an easement, with no intended change in use or other effect on 
the environment is exempt from review under CEQA under the CEQA Guidelines, 14 Cal. Code 
Reg., Section 15061, since there is no possibility that the change in ownership may have a 
significant effect on the environment. 

Further, the proposed change of ownership is also categorically exempt under Section 15325, 
since it involves a transfer to preserve open space or lands for public park-like purposes. 

Finally, at the time the Offer to Dedicate was required as a condition of the Ackerberg coastal 
development permit, the California Coastal Commission examined the Easement and its use as a 
public accessway for environmental impacts under a review considered “functionally equivalent” 
to the review required by CEQA.  No additional review is required.  

Staff will file a Notice of Exemption if the Conservancy adopts the resolution proposed by this 
staff recommendation. 
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Certificate of Acceptance of Vertical 
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 An owner of beachfront real property in Malibu, California, dedicated two public 

accessway easements on the property, one vertical and one lateral, as mitigation for 

development permits under the California Coastal Act of 1976 (Coastal Act).  (Pub. 

Resources Code, §§ 30000–30900; all undesignated section references are to that code.)  

Later, at a public hearing, the California Coastal Commission (Commission) issued an 

administrative cease and desist order to remove development from the easements so they 

could be opened and provide public access to the beach.  Before the Commission, the 

landowner argued that (1) the offer to dedicate the vertical easement was subject to an 

unfulfilled condition precedent — a nearby publicly owned easement would be opened 

first — and (2) the order was precluded by res judicata based on the judgment in a prior 

lawsuit between the landowner and a nonprofit organization concerning the opening of 

the vertical easement on the landowner‘s property.  The Commission rejected those 

arguments and issued the cease and desist order in an effort to open the landowner‘s 

easements. 

 The landowner then filed this action, seeking a petition for a writ of administrative 

mandate overturning the Commission‘s cease and desist order.  The trial court denied the 

petition.  The landowner appealed. 

 On appeal, the landowner points to the original permit findings to support the 

argument that a prerequisite to opening the vertical easement renders the cease and desist 

order invalid, claiming the Commission promised it would attempt to open a nearby 

county-owned accessway easement before opening the accessway easement on the 

landowner‘s property.  We disagree because there is no unsatisfied prerequisite; the 

landowner‘s argument confuses permit findings, which serve to facilitate review on 

appeal by elucidating the Commission‘s deliberative process, with terms and conditions, 

which impose requirements on the coastal development permit agreement between the 

landowner and the Commission to ensure that development complies with the Coastal 

Act.  The landowner also asserts that the Commission and the trial court should have 

applied the 1986 local coastal program standards in reaching their respective decisions.  

We disagree because the Commission and the trial court applied the proper standards, 
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which were those in place at the time of enforcement given that the permit was to be 

interpreted under the Coastal Act.  The landowner contends that the cease and desist 

order is not supported by substantial evidence.  We disagree.  Finally, the landowner 

argues the judgment in the prior suit between the nonprofit organization and the 

landowner precludes the cease and desist order.  We disagree because public policy 

would be undermined by applying res judicata in this case. 

I 

BACKGROUND 

A. The Coastal Act 

 The California Legislature implemented the goals of the federal Coastal Zone 

Management Act (16 U.S.C. §§ 1451–1466) by enacting the Coastal Act in 1976, which 

codifies the policy of maintaining public access to the ocean as set forth in article X, 

section 4 of the California Constitution.  Consistent with the principle that regulatory and 

enforcement powers be separated, the Legislature divided authority under the Coastal Act 

between two state agencies, the Commission, established under the Coastal Act, and the 

State Coastal Conservancy (Conservancy), established under division 21 of the Public 

Resources Code (§§ 31000–31410) (Conservancy Act).  (See §§ 30300 [creating the 

Commission], 31100 [establishing the Conservancy].) 

 The Commission administers the Coastal Act by approving local coastal programs 

or acting as the reviewing body for coastal development permits in areas where no local 

coastal program has been approved.  (§ 30600, subd. (c).)  The Commission may 

condition its approval of coastal development permits on mitigation measures, including 

offers to dedicate public coastal accessway easements (offers to dedicate), designed to 

offset the impacts of development on public access to the coast.  (§ 30212; see also 

§ 30534.)  Offers to dedicate are necessary because by law the Commission cannot hold 

title to property; thus, permit applicants cannot transfer public accessway easements to 

the Commission.  (§§ 30330–30344.)  The Coastal Act ―provides for two kinds of access 

[easements]:  ‗vertical‘ access, that is, access from the nearest public roadway to the sea; 

and ‗lateral‘ access, that is, access along the coast.  [Citations.]‖  (Grupe v. California 
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Coastal Com. (1985) 166 Cal.App.3d 148, 161; see also § 30212, subd. (a).)  Vertical 

easements enable public access from the public road to the ocean, while lateral easements 

run parallel to the ocean and enable public beach access inland of the mean high-tide line.  

The public cannot use a mitigation accessway easement unless a public or nonprofit 

entity, approved by the Conservancy, accepts the offer to dedicate by way of a recorded 

certificate of acceptance and acknowledgement, under which that ―public agency or 

private association agrees to accept responsibility for maintenance and liability of the 

accessway.‖  (§ 30212, subd. (a).)  Most offers to dedicate are irrevocable for a period of 

21 years from the date of the offer. 

 Originally, the Legislature granted the Conservancy authority to acquire land and 

directed it to secure public accessways, but did not mandate that the Conservancy accept 

all offers to dedicate.  (See § 31105, added by Stats. 1976, ch. 1441, § 1 [―conservancy is 

authorized to acquire . . . real property‖].)  Subsequently, some offers to dedicate expired 

when they were not accepted through recorded certificates of acceptance within the 

period specified as the irrevocable period of the offers.  In 2002, the Legislature amended 

the Conservancy Act to require the Conservancy to accept every offer to dedicate that 

would otherwise expire within 90 days.  (§ 31402.2, added by Stats. 2002, ch. 518, § 4.)  

The Legislature added language clarifying its intent:  ―In order to prevent the potential 

loss of public accessways to and along the state‘s coastline, it is in the best interest of the 

state to accept all offers to dedicate real property that . . . have the potential to provide 

access to . . . any beach, shoreline, or view area, or that provide a connection to other 

easements or public properties providing this access.‖  (§ 31402.1, subd. (b)(1).) 

 Although the Conservancy must accept all easements to prevent expiration of the 

offers to dedicate, it has some discretion in opening and managing easements.  (See 

§§ 30214 [legislative intent for implementing public access policies], 31402.2 [requiring 

Conservancy to accept all accessway offers prior to expiration], 31404 [Conservancy is 

not required to ―open any area for public use when, in its estimation, the benefits of 

public use would be outweighed by the costs of development and maintenance‖].)  The 

Legislature granted the Conservancy discretion to act in the public interest so long as it 
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maintains public accessways.  (Ibid.)  Section 31402.3 of the Conservancy Act governs 

the transfer of public access easements to nonprofit organizations.  It provides the 

Conservancy may ―enter into agreements with . . . nonprofit organizations for the 

development, management, or public use of the accessway . . . [and] . . . shall retain the 

right to reclaim the easements . . . in the event that . . . the nonprofit organization . . . 

violates the terms of the agreement.‖  (§ 31402.3, subd. (b).)  Any nonprofit organization 

seeking to accept an offer to dedicate must first submit a management plan to the 

Conservancy outlining the nonprofit‘s planned management and operation of the 

easement.  (§ 31402.3, subd. (c)(2), amended by Stats. 2003, ch. 337, § 3.)  The 

management plan must grant the Conservancy the right to reclaim or assign the interest to 

another public agency or nonprofit organization ―if the [C]onservancy and the 

[C]ommission determine that the nonprofit organization is not managing or operating the 

interest consistent with the management plan . . . .‖  (§ 31402.3, subd. (c)(3).) 

B. The Accessway Easements 

 In 1983, Ralph Trueblood, the prior owner of what is now the Ackerberg 

property,1 applied for a coastal development permit to construct a bulkhead on the 

property.  The permit was approved subject to an offer to dedicate, irrevocable for 

21 years, a lateral public accessway easement extending from the exterior toe of the 

bulkhead to the mean high-tide line.  In February 1984, Ackerberg purchased the 

property subject to the offer to dedicate a lateral easement. 

 In 1984, Ackerberg applied to the Commission for a coastal development permit 

to demolish a beachfront Malibu home and replace it with a home quadruple the size of 

the existing home.  In 1985, the Commission approved the permit subject to an offer to 

dedicate a vertical public accessway easement through the property that would be 

irrevocable for 21 years.  At the permit hearing, Ackerberg proposed a condition be 
 

1 Norman and Lisette Ackerberg purchased the property in February 1984.  
Subsequently, title has been held by Norman Ackerberg, Lisette Ackerberg, and the 
Lisette Ackerberg Trust.  To assist the reader, the name ―Ackerberg‖ is used to represent 
the titleholder at all times after February 1984. 
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added to the permit that would ―first require development of [a nearby county easement] 

before the development of the Ackerberg [easement] accessway and in the event [the 

county easement] is developed that the requirement for access on [Ackerberg‘s property] 

may be abandoned.‖  Ackerberg asserted the county easement should be opened before 

her easement because the county easement would provide adequate public access to the 

beach.  The Commission did not approve the proposed amendment, although 

Commission staff and the commissioners discussed a preference for opening publicly 

owned easements prior to privately owned easements as a matter of policy, and the 

Commission amended the permit findings to reflect that discussion. 

The amended permit findings included a reference to the commissioners‘ 

discussion of the proposed Malibu Local Coastal Plan, which had not yet been adopted.  

The commissioners speculated that, if the plan were adopted, it could include provisions 

to require that publicly owned easements be opened prior to privately owned easements.  

The revised findings provided that ―[t]he Commission believes as a matter of policy, 

publically owned vertical accessways should be improved and opened to the public 

before additional offers to dedicate vertical easements are opened,‖ but the ―appropriate 

vehicle for establishing the policy relative to the precise spacing of vertical accessways 

and whether previously secured offers to dedicate vertical accessways can be 

extinguished if another vertical accessway is improved and opened within 500 feet of the 

subject property [is] the [land use plan].‖  The findings included additional qualifying 

language providing that ―[t]his position assumes that the publically owned accessway is 

within 500 feet of the subject property, that it is equally suitable for public use based on 

management and safety concerns, and that improvements to accomplish public use are 

feasible.  Once a public accessway has been improved and opened for public use, and a 

suitable policy and mechanism has been developed and adopted to ensure that such 

vertical accessway remains open and available for public use and assuming the 

Commission has approved a policy that outstanding offers to dedicate additional vertical 

access easements within 500 feet of an opened vertical accessway can then be 

extinguished, staff will initiate actions to notify affected property owners that they can 
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take steps to extinguish such offers to dedicate.  As part of the Commission‘s public 

access program, procedures will be developed to implement this directive.‖  The findings 

further stated that the easement termination might be accomplished in the future if a local 

coastal program were adopted for the Malibu area, but noted that this was contingent on 

the county staff recommendations being approved by both the Los Angeles County Board 

of Supervisors and the Commission.  The Ackerberg permit was issued at the 

Commission meeting in January of 1985; the Malibu Local Coastal Program Land Use 

Plan was certified on December 11, 1986.  The Malibu Local Coastal Program Land Use 

Plan contained a provision that future offers to dedicate would not be required if the 

county determined that adequate access existed nearby and provided for the abandoning 

of existing offers to dedicate on the condition that adequate alternative access was 

already opened to the public.  (See Malibu Local Coastal Program Land Use Plan 

(Dec. 11, 1986) § 4.1.2, Vertical Access, P51 <http://planning.lacounty.gov/view/ 

malibu_local_ coastal_plan> [as of Aug. 22, 2012].) 

 In 2003, Access for All, a nonprofit organization, contracted to manage the 

Ackerberg vertical easement in exchange for funding from the Conservancy.  Access for 

All recorded a certificate of acceptance and acknowledgement on December 17, 2003, 

within the 21-year period provided for in the recorded offer to dedicate the easement.  

The recorded acceptance included the following language:  ―It is the intention of the 

California Coastal Commission . . . and Access for All to ensure that the purposes, terms 

and conditions of the Offer to Dedicate be carried out within a framework established by 

and among the Commission, Access for All and the State Coastal Conservancy . . . in 

order to implement the Commission’s Coastal Access Program pursuant to the California 

Coastal Act of 1976 . . . .  [¶] . . .  [¶]  [A]cceptance of the offer is subject to a covenant 

that runs with the land, providing that any offeree to accept the easement may not 

abandon it but must instead offer the easement to other public agencies or private 

associations acceptable to the Executive Director of the Commission . . . .  [¶]  . . .  [¶]  

[T]he easement will be transferred to another qualified entity or to the Conservancy in the 

event that Access for All ceases to exist or is otherwise unable to carry out its 
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responsibilities as Grantee, as set forth in a management plan approved by the Executive 

Director of the Commission . . . [¶] [and] on the condition that should Access for All 

cease to exist or fail to carry out its responsibilities as Grantee to manage the easement 

for the purpose of allowing public pedestrian access to the shoreline, then all of Access 

for All‘s right, title and interest in the easement shall vest in the State of California . . . .  

The responsibilities of Access for All to manage the easement shall be those set forth in 

the Management Plan dated July 28, 2003, and maintained in the offices of the 

Commission and the Conservancy . . . .‖  (Italics added.) 

1. The Management Plan 

 Access for All, the Commission, and the Conservancy signed the public vertical 

access easement management plan (management plan) for the purpose of providing 

―public pedestrian access to Carbon Beach.‖  The parties thereby agreed that the 

easement would be developed in two phases.  During the first phase, Access for All 

would hire a surveyor to locate the boundaries of the easement and identify 

encroachments . . . .‖  Access for All would then ―submit the information to the Coastal 

Commission staff for review and action.‖  The management plan specified that the wall 

along Pacific Coast Highway, two eucalyptus trees, and a large generator box appeared to 

be encroaching on the easement.  During the second development phase, Access for All 

was to work with Ackerberg to determine the best means of delineating the public 

accessway, either with ―a short side yard fence or marking on the existing pavement.‖  

But ―prior to placement of any improvements on the site,‖ Access for All was to submit 

design plans to both the Commission and the Conservancy ―for review and approval and 

subsequent amendment to this management plan.‖  The management plan could be 

amended only with written approval of the Commission, the Conservancy, and Access for 

All.  The management plan included details about the hours the access gates would be 

unlocked, the frequency of trash pickup, and the number and content of signs to be placed 

at the easement.  Additionally, Access for All agreed to submit a report to the 

Commission and the Conservancy every year on February 1, in which it would outline 

―efforts to open the vertical easement area,‖ the ―estimate[d] number of users,‖ and ―any 
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concerns raised regarding the public use [of the easement] and efforts to address those 

concerns.‖ 

2. Enforcement Proceedings 

 After Access for All accepted the easement, Ackerberg‘s attorneys persistently 

sought an alternative to opening the easement.  Ackerberg took the position with 

Commission enforcement staff that her offer to dedicate was contingent on the 

Commission‘s alleged promise that it would attempt to open the county easement before 

opening her easement and that her easement could be terminated because the county 

easement would provide adequate alternative access.  On December 13, 2005, the 

Commission notified Ackerberg‘s attorney that all encroachments in the vertical 

easement had to be removed, including the portion of the riprap in the lateral easement.  

The development encroaching in the easement was described as ―rock riprap, a 9-ft high 

wall, a concrete slab and generator, and a fence, railing, planter, light posts, and 

landscaping in the area of the property covered by the public access easements . . . which 

were established pursuant to Commission-issued Coastal Development Permit Nos. 5-83-

360 and 5-84-754.‖ 

 In 2007, after repeatedly communicating that the vertical easement on Ackerberg‘s 

property had to be opened, the Commission commenced administrative enforcement 

proceedings under section 30810 of the Coastal Act by sending notice to Ackerberg.  But 

the Court of Appeal stayed enforcement proceedings pending the outcome of litigation 

commenced by Ackerberg‘s neighbor in 2006 involving the Ackerberg easement.  The 

Commission prevailed in that litigation.  Later, the Court of Appeal affirmed the 

judgment in favor of the Commission.  (Roth v. California Coastal Com. (Apr. 23, 2008, 

B195748, B200099) [nonpub. opn.].)  The Commission renewed its enforcement efforts 

by scheduling an administrative hearing for December 2008.  The hearing was postponed 

at Ackerberg‘s request. 
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3. The Access for All Lawsuit and Settlement Agreement 

 On January 6, 2009, notwithstanding the detailed terms of the management plan 

stating that Access for All was to seek approval from the Commission and the 

Conservancy at regular intervals during the development process, Access for All 

commenced a suit against Ackerberg to open the easement.  (Access for All v. Lisette 

Ackerberg Trust (Super. Ct. L.A. County, 2009, No. BC405058) (Access for All lawsuit).)  

In response, Commission staff did not order Access for All to withdraw the suit under the 

terms of the management plan agreement.  Instead, Commission staff met with 

Commission counsel, then informed Access for All that the Commission could not 

―provide legal advice on the matter, [but] there are a few ways in which filing suit prior 

to a hearing may [a]ffect the outcome of our administrative proceedings.  First, filing suit 

may cause the court to place a stay on any administrative proceedings . . . .  In addition it 

may be beneficial to have an administrative record for the courts to review instead of 

them reviewing the facts of the case de novo.‖  Commission staff communicated with 

Ackerberg‘s attorney throughout this period.  Ackerberg‘s attorney emailed a meeting 

request to Commission executives on April 13, 2009, because Access for All had 

informed Ackerberg that it could not proceed further with ―any course of action other 

than what it ha[d] already taken with regard to the Ackerberg accessway‖ without 

approval from the Commission and the Conservancy.  The executive director of the 

Commission, Peter Douglas, agreed to meet with Ackerberg‘s attorney, but sent her an 

email, explaining, ―[W]e have made our position very clear on many previous occasions 

. . . .  There is a major public asset and value at stake here . . . . I do not see any basis for 

giving away or abandoning such a precious public resource . . . .‖  On May 21, 2009, 

Douglas emailed a third party regarding the Ackerberg easement, stating, ―To my 

knowledge Access for All wants to open this access way and does not think eliminating it 

is something they support.  Even if they did, we will not.‖ 

 The Commission rescheduled the administrative enforcement hearing for June 10, 

2009.  On May 29, 2009, Commission staff postponed the hearing and scheduled a 

meeting for June 5, 2009, with Ackerberg‘s attorney because Commission staff were 
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―attempting to resolve this matter amicably.‖  On June 3, 2009, Ackerberg‘s attorney sent 

Commission staff an email stating that counsel representing Access for All would join 

them at the June 5 meeting because, ―[a]s you are aware Access for All brought an 

enforcement action against Mrs. Ackerberg in LA Superior Court this last January.‖  (See 

Access for All lawsuit, supra, BC405058.)  Commission staff responded that counsel for 

Access for All should not attend the meeting. 

 On June 19, 2009, the superior court in the Access for All lawsuit, supra, 

No. BC405058, approved a settlement agreement between Access for All and Ackerberg 

(Ackerberg Trust Settlement).  The Ackerberg Trust Settlement provided that Ackerberg 

would pay $10,500 of Access for All‘s attorney fees in the Access for All lawsuit; Access 

for All would commence a lawsuit against Los Angeles County to open the county 

easement; Ackerberg would fully fund the lawsuit against Los Angeles County; and 

Ackerberg‘s attorney would serve as lead counsel in the suit against Los Angeles County.  

The Ackerberg Trust Settlement also provided that, if the lawsuit were successful, 

Ackerberg would pay to improve and open the county accessway; Access for All and 

Ackerberg would jointly seek Commission approval to terminate the Ackerberg 

easement; and Ackerberg would pay $250,000 for maintenance, management, and 

enforcement of the county easement if her easement were terminated.  The $250,000 

payment would be split between the Conservancy and Access for All unless the 

Conservancy did not ―wish to accept the funds,‖ in which case the full amount would be 

paid to Access for All as maintenance costs for 10 years for the county easement.  If the 

lawsuit were not successful, Ackerberg and Access for All would jointly apply to the 

Commission to amend the management plan to include security measures at Ackerberg‘s 

expense and then open the Ackerberg easement within 90 days. 

On July 6, 2009, Douglas exchanged emails with Steve Hoye, the executive 

director of Access for All.  Douglas expressed surprise at learning that Access for All had 

entered into a settlement agreement with Ackerberg and noted that neither Access for All 

nor Ackerberg had mentioned the possible settlement in recent meetings with 

Commission staff.  In his second email, Douglas informed Hoye that he saw ―the 
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$125,000 offer to the Commission as a bribe to acquiesce in giving up a public right that 

we will reject AS WE HAVE EVERY TIME SUCH AN OFFER HAS BEEN MADE IN 

THE PAST under similar circumstances . . . .‖ 

4. The Cease and Desist Order 

 On July 8, 2009, the Commission held its rescheduled administrative hearing and 

issued a cease and desist order that directed Ackerberg to ―[r]emove all unpermitted 

development located within the lateral and vertical public access easements on the 

property according to the provisions of this Order.‖  At the hearing, Ackerberg argued 

that the Commission‘s actions were barred under the doctrine of res judicata by the 

Ackerberg Trust Settlement in the Access for All lawsuit, supra, No. BC405058.  In 

determining to issue the cease and desist order, the Commission referred to the Malibu 

Local Coastal Program, which was adopted in 2002 under the Coastal Act.  (See 

§ 30600.5.)  The 2002 Malibu Local Coastal Program explicitly forbade abandoning any 

public access easements. 

 Ackerberg initiated the present action against the Commission, filing a petition for 

a writ of administrative mandate (see Code Civ. Proc., § 1094.5) and arguing that the 

cease and desist order was not supported by substantial evidence; the Commission erred 

by citing the public access provisions from the current local coastal program, namely, the 

2002 Malibu Local Coastal Program, in its decision; and the cease and desist order was 

barred under the doctrine of res judicata.  The trial court denied Ackerberg‘s petition for a 

writ of administrative mandate, determining that Access for All did not act in the public 

interest by settling the lawsuit and that the Commission and the Conservancy were not in 

privity with Access for All, thereby precluding the application of res judicata.  The trial 

court determined that the Commission‘s order was supported by substantial evidence and 

was not premature because authorization to ―use‖ the easement area did not include 

authorization to erect structures on the easement without first obtaining permits.  In 

reaching its decision, the trial court referenced standards from the 2002 Malibu Local 

Coastal Program as applicable to the cease and desist order. 
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 Ackerberg appealed from the trial court‘s denial of her petition for a writ of 

administrative mandate. 

II 

DISCUSSION 

 On appeal, Ackerberg points to the original permit findings to support the 

argument that a prerequisite to opening the vertical easement renders the cease and desist 

order invalid, claiming the Commission promised it would attempt to open a nearby 

county-owned accessway easement before opening the accessway easement on the 

Ackerberg property.  We disagree because there is no unsatisfied prerequisite; 

Ackerberg‘s argument confuses permit findings, which serve to facilitate review on 

appeal by elucidating the Commission‘s deliberative process, with terms and conditions, 

which impose requirements on the coastal development permit agreement between 

Ackerberg and the Commission to ensure that development complies with the Coastal 

Act.  Ackerberg also asserts that the Commission and the trial court should have applied 

the 1986 local coastal program standards in reaching their respective decisions.  We 

disagree because the Commission and the trial court applied the proper standards, which 

were those in place at the time of enforcement.  Ackerberg contends that the cease and 

desist order is not supported by substantial evidence.  We disagree.  Finally, Ackerberg 

argues that the judgment in the Access for All lawsuit and the Ackerberg Trust Settlement 

preclude the cease and desist order under the doctrine of res judicata.  We disagree 

because applying res judicata in this case would contravene public policy.  Accordingly, 

we affirm the trial court‘s denial of Ackerberg‘s petition for a writ of administrative 

mandate. 

A. Standard of Review 

Under Public Resources Code section 30801, an ―aggrieved person‖ secures 

judicial review of a Commission action by filing a petition for a writ of mandate pursuant 

to Code of Civil Procedure section 1094.5.  ―‗The inquiry in such a case shall extend to 

the questions of whether the [Commission] has proceeded without, or in excess of 

jurisdiction; whether there was a fair trial; and whether there was any prejudicial abuse of 
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discretion.  Abuse of discretion is established if the [Commission] has not proceeded in 

the manner required by law, the order or decision is not supported by the findings, or the 

findings are not supported by the evidence.‘  (Id., § 1094.5, subd. (b).)‖  (La Costa Beach 

Homeowners’ Assn. v. California Coastal Com. (2002) 101 Cal.App.4th 804, 814.)  In 

reviewing the agency‘s decision, a court ―‗―must consider all relevant evidence, . . . a task 

which involves some weighing to fairly estimate the worth of the evidence.  [Citation.]‖  

[Citations.]  That limited weighing is not an independent review where the court 

substitutes its own findings or inferences for the agency‘s.  [Citation.]  ‗It is for the 

agency to weigh the preponderance of conflicting evidence [citation].  Courts may 

reverse an agency‘s decision only if, based on the evidence before the agency, a 

reasonable person could not reach the conclusion reached by the agency.‘  [Citation.]‖  

[Citation.]‘‖  (Ibid.) 

 ―‗―‗―[I]n an administrative mandamus action where no limited trial de novo is 

authorized by law, the trial and appellate courts occupy in essence identical positions 

with regard to the administrative record, exercising the appellate function of determining 

whether the record is free from legal error.  [Citations.]‖  [Citation.]  Thus, the 

conclusions of the superior court, and its disposition of the issues in this case, are not 

conclusive on appeal.  [Citation.]‘  [Citation.]‖  [Citation.]‘  [Citation.]‖  (La Costa Beach 

Homeowners’ Assn. v. California Coastal Com., supra, 101 Cal.App.4th at pp. 814–815.) 

B. Terms and Conditions of the Vertical Easement 

 Ackerberg contends that the Commission erred in issuing the cease and desist 

order because it ignored the Commission‘s 1985 promise that it would attempt to open 

the nearby county-owned easement prior to opening Ackerberg‘s easement.  We disagree 

because Ackerberg‘s argument is based on the faulty assumption that permit findings are 

tantamount to permit terms and conditions.  Simply put, the Commission did not promise 

to open the county-owned easement prior to opening Ackerberg‘s easement. 

―‗A contract may validly include the provisions of a document not physically a 

part of the basic contract. . . .  ―It is, of course, the law that the parties may incorporate by 

reference into their contract the terms of some other document.  [Citations.]  But each 
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case must turn on its facts.  [Citation.]‖‘‖  (Troyk v. Farmers Group, Inc. (2009) 171 

Cal.App.4th 1305, 1331.)  The contractual agreement between Ackerberg and the 

Commission, coastal development permit No. 5-84-754, was attached to the recorded 

offer to dedicate the vertical easement.  The coastal development permit and the offer to 

dedicate both incorporated terms that required those agreements to be construed in 

compliance with the Coastal Act, including its public access provisions and management 

plan requirements.  (See §§ 31400 [declaring legislative policy of guaranteeing public 

access to coastal resources and noting the Conservancy‘s principal role in accessway 

implementation], 31402.3, subd. (c)(2) [requiring management plans].)  Accordingly, we 

look to the permit, the offer to dedicate, the transcript of the public hearing, and the 

management plan in evaluating the agreement between Ackerberg and the Commission. 

 Ackerberg cites principles of contract interpretation to support the argument that 

findings included in the 1985 permit are binding terms of the contract between Ackerberg 

and the Commission that should be construed against the Commission.  Ackerberg states 

that as reasonably construed, and relied on, the findings guarantee that the vertical 

easement would be terminated either when the county easement was opened or when the 

offer to dedicate expired.  This argument fails for three reasons:  It ignores the purpose of 

findings under the Coastal Act, thereby confusing findings with terms and conditions; it 

does not account for the policies underlying the Coastal Act, including limitations on the 

Commission‘s approval authority; and it requires a narrow reading of the findings rather 

than reading the permit and the findings as a whole. 

 ―The purpose of requiring written findings [under the Coastal Act] is to record the 

grounds on which the decision of the Commission rests and thus render its legality 

reasonably and conveniently reviewable on appeal.  [Citations.]  Without appropriate 

written findings, the trial court cannot properly perform its function in a proceeding for 

administrative mandate and determine whether the agency‘s decision is supported by its 

findings and its findings are supported by the evidence.  [Citation.]‖  (McAllister v. 

California Coastal Com. (2008) 169 Cal.App.4th 912, 941.)  The Commission uses 

written findings to elucidate its reasoning for the purpose of enabling judicial review 
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under Code of Civil Procedure section 1094.5 and Public Resources Code section 30801.  

(See also Cal. Code Regs., tit. 14, § 13057 [requiring staff reports to the Commission 

contain ―specific findings, including a statement of facts, analysis, and legal conclusions 

as to whether the proposed development conforms to the requirements of the Coastal 

Act‖].)  Courts review the Commission‘s findings to determine whether the 

Commission‘s decision complies with the Coastal Act.  (See Pub. Resources Code, 

§ 30604, subds. (a)–(c); Cal. Code Regs., tit. 14, § 13096, subd. (a).)  In contrast to 

findings, terms and conditions impose requirements on the permit ―in order to ensure that 

such development or action will be in accordance with the provisions of [the Coastal 

Act].‖  (Pub. Resources Code, § 30607.)  While findings, terms, and conditions all relate 

to compliance with the Coastal Act, they differ in that findings explain the reasoning 

underlying the Commission‘s decision that a given permit complies with the Coastal Act 

at the time the decision is rendered, while terms and conditions operate to constrain or 

limit a specific development project at the time of formation and into the future. 

 On January 24, 1985, at a public hearing, the Commission approved Ackerberg‘s 

coastal development permit, but the Commission decided not to approve a special 

condition, proposed by Ackerberg, that would limit the required offer to dedicate by 

requiring that the Commission attempt to open the nearby county-owned easement, and if 

opened, the Ackerberg easement would terminate if termination were possible under a 

not-yet-approved local coastal plan.  Rather, the Commission approved the permit with 

revised findings reflecting the discussion during the hearing.  Both the face of the permit 

and the findings attached to the offer to dedicate specifically included language that the 

permit would not be approved without the offer to dedicate.  During the hearing, 

Commission staff advised the commissioners that a preference for opening publicly 

owned easements ―is a policy question that . . . is appropriate for the [land use plan], and 

could be incorporated . . . in the finding, as a policy that [the Commission has] taken, as 

opposed to a condition.  And then . . . the message [gets] across to the county . . . .  

[¶]  [T]hat would be a better way to get [the Commission‘s] point across.‖  Just prior to 

the Commission‘s vote on the coastal development permit, Commission Chair Nutter 
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discussed the proposed amended findings.  Commissioner McMurray responded and 

asked Chair Nutter whether the findings, like Ackerberg‘s proposed amendment, would 

dictate that ―if the public access point was improved, then no other access points within 

500 feet are required,‖ adding, ―I think we should vote on that.‖  Chair Nutter clarified 

his proposed amended findings prior to moving for a vote by responding, ―No, what I am 

suggesting is, that what we have before us, at this point in time, is a permit application.  

We don‘t have the county before us. We have no ability —obviously, at this point — to 

open any accessway.  [¶]  What we have got is a permit application, with some policy 

considerations that we have been struggling with for a good long while, and I think it is 

appropriate to reflect that in the findings.  [¶]  . . .  The main motion is per staff, with the 

understanding that we will have revised findings for our consideration.‖  Without further 

discussion, the Commission then voted to approve the permit application with the revised 

findings. 

We conclude that the findings did not create an additional condition of the permit 

and thus did not require the Commission to open the county easement before opening the 

Ackerberg easement.  Rather, the findings reflected the Commission‘s reasoning process 

at the time it approved Ackerberg‘s coastal development permit.  The Commission 

demonstrated its compliance with the Coastal Act in its findings by requiring Ackerberg 

to dedicate the easement in exchange for the permit and clarified its reasoning process in 

responding to Ackerberg‘s proposed amendment by including language that the 

termination might be accomplished but only if the recommendations drafted by the Los 

Angeles County staff working on completing the Malibu Local Coastal Plan were 

approved (by both Los Angeles County and the Commission) and enacted through a 

future local coastal plan.  While the 1986 land use plan contained a provision that future 

offers to dedicate would not be required if the county determined that adequate access 

existed nearby, it did not contain a provision requiring that existing offers to dedicate be 

abandoned.  To the contrary, it provided that existing offers to dedicate should be 

accepted and opened before new offers to dedicate were required in the same area.  (See 
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Malibu Local Coastal Program Land Use Plan, supra, <http://planning.lacounty.gov/ 

view/malibu_local_coastal_plan> [as of Aug. 22, 2012].) 

 The findings merely discuss a possible future policy and did not constitute a 

condition when the instrument was read as a whole.  While findings referenced by 

Ackerberg include language that ―[t]he Commission believes as a matter of policy, 

publically owned vertical accessways should be improved and opened to the public 

before additional offers to dedicate vertical easements are opened,‖ the findings go on to 

qualify this statement, noting that the Commission does not implement policy changes 

through individual permit applications which apply to a single property because broad 

policy decisions are implemented through local land use plans which apply to the entire 

community. 

 Ackerberg references the commissioners‘ discussion to support her argument that 

the permit findings operated as conditions on her offer to dedicate the easement.  This 

interpretation fails to account for the entire record.  The statements of the commissioners, 

when read together with the recorded offer to dedicate, illuminate the meaning behind the 

policy decision espoused by the Commission.  The commissioners acknowledged that 

they could not force Los Angeles County to open its nearby easement, but wanted to call 

attention to the need to open the easement.  The commissioners and Commission staff 

discussed, in language almost identical to the language in the revised findings, that the 

Commission would not enact broad policy changes in an individual coastal development 

permit, but that broad policy changes were the purview of a local coastal program.  Thus, 

the Commission‘s findings do not operate as conditions on Ackerberg‘s permit because 

the Commission did not adopt any broad policy change at that time. 

 Assuming the Commission‘s findings could be construed to mean that the 

Commission guaranteed the future termination of Ackerberg‘s easement, such a 

guarantee would violate the Coastal Act.  The Legislature sought to encourage local 

government regulation by enabling municipalities to implement Coastal Act regulations 

through their own local coastal programs.  ―The Legislature left wide discretion to local 

governments to formulate land use plans for the coastal zone and it also left wide 
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discretion to local governments to determine how to implement certified [local coastal 

programs].‖  (Yost v. Thomas (1984) 36 Cal.3d 561, 574.)  A land use plan is one 

component of a local coastal program.  A local coastal program is tailored to the unique 

needs of the local community and must ―meet the requirements of, and implement the 

provisions and policies of, [the Coastal Act] at the local level.‖  (§ 30108.6.) 

 The proposed land use plan that would have covered the Ackerberg property in 

1986 was written and adopted by Los Angeles County, the local municipality responsible 

for adopting a local coastal program at that time.  The Commission could only have 

guaranteed that the future land use plan would contain policies enabling termination of 

the vertical easement if the Commission used its review authority to reject any local 

coastal program that did not enact the easement termination policy — an action which 

would violate the Coastal Act.  ―‗[T]he Commission in approving or disapproving [a 

local coastal program] does not create or originate any land use rules and regulations.  It 

can approve or disapprove but it cannot itself draft any part of the coastal plan.‘‖  (Yost, 

supra, 36 Cal.3d at p. 572, italics added.)  ―Section 30500, subdivision (c) provides, in 

relevant part:  ‗The precise content of each local coastal program shall be determined by 

the local government, consistent with Section 30501, in full consultation with the 

Commission and with full public participation.‘  Pursuant to section 30512, the 

Commission‘s review of a land use plan is limited to a determination as to whether the 

land use plan conforms to the . . . Coastal Act [and], in making its review, section 

30512.2, subdivision (a) provides that ‗the commission is not authorized by any provision 

of this division to diminish or abridge the authority of a local government to adopt and 

establish, by ordinance, the precise content of its land use plan.‘‖  (Douda v. California 

Coastal Com. (2008) 159 Cal.App.4th 1181, 1198.)  Accordingly, Ackerberg could not 

have reasonably relied on the findings as a promise to open the county-owned easement 

before opening the vertical easement on her property. 

C. Application of Local Coastal Program 

 Ackerberg argues that the Commission and the trial court erred because they 

applied the 2002 policies to interpret both Ackerberg‘s offer to dedicate and Ackerberg‘s 
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coastal development permit.  Ackerberg asserts that the 2002 policies do not expressly 

authorize their retroactive application, and, therefore, they should not apply to the 1985 

permit.  Ackerberg implies that the 2002 policies should also not apply to the 1983 

bulkhead permit.  For reasons we shall explain, we disagree. 

The California Coastal Act of 1976 encourages local agencies to enact their own 

local coastal programs and to then issue local coastal development permits.  (§§ 30004, 

30500.)  Land use plans are one component of a local coastal program.  (§ 30108.6; see 

also § 30108.5.)  On December 11, 1986, the Commission certified Los Angeles 

County‘s land use plan for the unincorporated Malibu area (portions of Malibu that were 

under the county‘s jurisdiction because they had not been incorporated by the City of 

Malibu) as a part of the county‘s proposed local coastal program.  The remainder of the 

proposed program was never adopted.  Instead, in 2002, after the Ackerberg property had 

been incorporated into the City of Malibu, the city adopted a new local coastal program 

that applied to the Ackerberg property.  The 2002 Malibu Local Coastal Program policies 

include standards for vertical easement spacing and the policy of opening as many public 

accessways as possible.  (See Malibu Local Coastal Program Land Use Plan, supra, 

<http://planning.lacounty.gov/view/malibu_local_coastal_plan> [as of Aug. 22, 2012].) 

―‗[W]hen an instrument provides that it shall be enforced according either to the 

law generally or to the terms of a particular . . . statute, the provision must be interpreted 

as meaning the law or the statute in the form in which it exists at the time of such 

enforcement.‘  [Citations.]‖  (City of Torrance v. Workers’ Comp. Appeals Bd. (1982) 

32 Cal.3d 371, 379.)  The Coastal Act governs enforcement of Ackerberg‘s recorded 

offer to dedicate and the accompanying coastal development permit because both 

documents include language that they are subject to the Coastal Act.  Further, both 

documents directly reference and quote the Coastal Act extensively.  The permit included 

a standard condition, labeled ―interpretation,‖ which specified that ―[a]ny questions of 

intent or interpretation of any condition will be resolved by the Executive Director of the 

Commission.‖ 
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In issuing the cease and desist order, the Commission was enforcing the 2002 

Malibu Local Coastal Program, the law in effect at the time it issued the order.  Under the 

Coastal Act, all new development in the coastal zone must be authorized under a coastal 

development permit.  (§ 30600, subd. (a).)  When it issued the cease and desist order, the 

Commission found that there were no coastal development permits issued for the 

development in the Ackerberg easements, but the easements were nevertheless developed 

with ―rock riprap, a 9-ft high wall, a concrete slab and generator, and a fence, railing, 

planter, light posts, and landscaping.‖  The Commission found that the development was 

not included in the 1983 permit, nor was it included in the 1985 permit.  Finding that the 

development had been added without the necessary coastal development permit(s), the 

Commission applied the 2002 Local Coastal Program standards to its evaluation of the 

unpermitted structures in the easement accessways.  When development occurs in 

violation of the Coastal Act, the law applicable to enforcement of the act is the law then 

in force.  Neither the law in effect at the time the unpermitted development commences 

nor the law in effect at the time an offer to dedicate an easement is recorded applies, even 

when the easement offer is for the same property as the development.  In sum, when the 

Commission issued the cease and desist order, it was acting as required under the Coastal 

Act to accomplish the opening of an easement accessway to the public. 

 Ackerberg relies on Strauss v. Horton (2009) 46 Cal.4th 364 (Strauss) for the 

proposition that retroactive application of a statute requires either a clear statement of 

retroactive intent or very clear extrinsic evidence of such intent.  (See id. at p. 470.)  

Ackerberg‘s reliance on Strauss and similar cases is misplaced.  Strauss addressed the 

retroactive application of Proposition 8, a voter-approved measure that prohibited same-

sex marriage in California effective November 5, 2008.  (Strauss, at p. 385.)  Interveners 

in Strauss argued that California should not recognize same-sex marriages that occurred 

prior to the enactment of Proposition 8, reasoning that refusal to recognize same-sex 

marriages, as opposed to revoking past marriage licenses, would not involve retroactive 

application of Proposition 8.  (Strauss, at pp. 471–472.)  The court held that ―[w]ere 

Proposition 8 to be applied to invalidate or to deny recognition to marriages performed 
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prior to November 5, 2008, rendering such marriages ineffective in the future, such action 

would take away or impair vested rights acquired under the prior state of the law and 

would constitute a retroactive application of the measure.‖  (Strauss, at p. 472.)  The 

court explained, ―‗[A] . . . retrospective law ―‗is one which affects rights, obligations, 

acts, transactions and conditions which are performed or exist prior to the adoption of the 

statute.‘‖  [Citations.]  . . .  ―‗[E]very statute, which takes away or impairs vested rights 

acquired under existing laws, or creates a new obligation, imposes a new duty, or attaches 

a new disability, in respect to transactions or considerations already past, must be 

deemed retrospective.‘‖‘‖  (Id. at pp. 471–472, italics added.) 

 Ackerberg‘s analogy to Strauss relies on two faulty assumptions.  First, Strauss 

dealt with executed marital ―contracts‖; the married, same-sex couples had accepted the 

state‘s offer of the right to marry, entered into a contractual relationship, and reasonably 

relied on the state‘s promise to honor their marriages.  (See Strauss, supra, 46 Cal.4th at 

pp. 472–474.)  In contrast, Ackerberg‘s offer to dedicate a public easement was 

analogous to an option contract that the Commission had explicitly accepted by recording 

an acceptance certificate.  Ackerberg‘s offer to dedicate the easement was irrevocable for 

21 years and was recorded in exchange for the coastal development permit for her home.  

―‗An irrevocable option is a contract, made for consideration, to keep an offer open for a 

prescribed period‘ [citation].‖  (Erich v. Granoff (1980) 109 Cal.App.3d 920, 927–928; 

City of Orange v. San Diego County Employees Retirement Assn. (2002) 103 Cal.App.4th 

45, 51–52.)  The Commission reasonably relied on Ackerberg‘s offer when it allowed 

Ackerberg to build a large beachfront home, thereby impacting public coastal access.  

Second, the argument assumes Ackerberg had a vested right to have the offer of an 

easement terminated.  That assumption is incorrect.  Ackerberg‘s vested rights were 

included in the plain language of the 1983 and 1985 offers to dedicate; those rights were 

limited to the right to quadruple the size of the existing home and add other 

improvements to the property consistent with the approved plans in 1985 and to maintain 

the 1983 bulkhead.  Two offers to dedicate public access easements across the property 

were offered in exchange for those rights, and the offers specified that they were to 
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remain irrevocable for 21 years.  Ackerberg‘s rights to maintain the development on her 

property, as depicted in the plans submitted for the 1983 and 1985 coastal development 

permits, were not impaired by the issuance of the cease and desist order.  The cease and 

desist order requires Ackerberg to remove development that was added without the 

requisite permits in the public accessways and to bring the property into compliance with 

its depiction in the plans submitted for the 1983 and 1985 permits.  It follows that 

Ackerberg‘s vested rights — to build a larger home and to maintain the bulkhead — were 

not affected by the cease and desist order. 

 Additionally, Ackerberg‘s argument fails on its own terms.  Even assuming the 

cease and desist order should be evaluated under standards in place at either the time 

Ackerberg‘s permit was originally approved in January of 1985 or the offer to dedicate 

was recorded on April 4, 1985, Ackerberg advocates applying the Los Angeles County 

land use policies adopted in December 1986.  Ackerberg attempts to justify the 

application of those standards, which were enacted nearly two years after the 1985 permit 

was approved and the offer to dedicate was recorded, by arguing that she believed the 

standards adopted in December 1986 governed the permit agreement and thus justifiably 

decided to ―avoid challenging the Commission‘s actions in requiring the opening of the 

easement — a challenge that almost certainly would have [succeeded as] . . . an 

unconstitutional taking without compensation . . . .‖  But ―[t]here cannot be written into 

the contract of the parties by implication the provision that it shall be subject to the terms 

of statutes to become effective at a future date.‖  (Loeb v. Christie Hotel Corp. (1936) 16 

Cal.App.2d 299, 300–301.)  This argument mirrors Ackerberg‘s contention that the 

permit findings operate as conditions and therefore runs into the same problems as her 

assertion that the 1985 permit was intended to require opening the county easement 

before opening the Ackerberg easement.  Both arguments fail to account for the 

Commission‘s limited authority under the Coastal Act (see § 30512.2, subd. (a)) and the 

need to interpret the permit and the offer to dedicate reasonably according to the plain 

language of the documents (see Fireman’s Fund Ins. Co. v. Superior Court (1997) 65 

Cal.App.4th 1205, 1212–1213).  Section 30512.2, subdivision (a) provides:  ―The 
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commission‘s review of a land use plan shall be limited to its administrative 

determination that the land use plan submitted by the local government does, or does not, 

conform with the requirements of Chapter 3 (commencing with Section 30200).  In 

making this review, the commission is not authorized by any provision of this division to 

diminish or abridge the authority of a local government to adopt and establish, by 

ordinance, the precise content of its land use plan.‖ 

 Ackerberg contends that she relied on the commissioners‘ statements at the 1985 

meeting, which were reflected in the permit findings, to guarantee a future right to 

terminate the easement.  We disagree because Ackerberg‘s reliance on a finding that 

would contradict the purpose of mitigation measures under the Coastal Act would be 

unreasonable.  (See Feduniak v. California Coastal Com. (2007) 148 Cal.App.4th 1346, 

1369 [finding property owners could not have reasonably believed that the Commission 

intended to abandon an easement by failing to enforce it for 18 years].)  During the 

January 24, 1985 public hearing, the Commission discussed the forthcoming local coastal 

program and the need for hearings and findings related to the local coastal program 

before it could return to the Commission for approval.  (See §§ 30503, 30510.)  While the 

revised findings for the Ackerberg coastal development permit referred to a 

recommendation made by the Los Angeles County land use planning staff, allowing a 

mere recommendation to govern the interpretation of the coastal development permit here 

is not reasonable.  Staff recommendations serve to provide background information to the 

public at public hearings and local elected officials who must decide the contents of the 

proposed local coastal program prior to submitting the proposed program to the 

Commission for its approval or denial.  The Los Angeles County Board of Supervisors, 

the local approving authority, did not approve the Malibu land use policies until 

October 7, 1986.  (See Malibu Local Coastal Program Land Use Plan, supra, 

<http://planning.lacounty.gov/view/malibu_local_coastal_plan> [as of Aug. 22, 2012].) 

 The correct vehicle for implementing the access policies that Ackerberg sought 

would have been through public participation in the local coastal program adoption 

process.   Finally, as noted in the permit, ―the Commission found that but for the 
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imposition of the . . . condition [requiring an irrevocable offer to dedicate a vertical 

public accessway easement], the proposed development could not be found consistent 

with the public access policies of Section[s] 30210 through 30212 of the California 

Coastal Act of 1976 and that therefore in the absence of such a condition, a permit could 

not have been granted.‖ 

D. Substantial Evidence Supported the Cease and Desist Order 

 Arkerberg‘s final argument in her opening brief is captioned, ―Questions 

Involving the Purportedly Unpermitted Development Are Mere Pretexts for the 

Commission‘s Core Goal of Opening the Easement.‖  In that section Ackerberg states 

that ―the removal of this purportedly unpermitted development is not truly at issue here‖ 

because ―there is no reason to remove allegedly unpermitted development at all unless 

the easement itself is opened.‖  But Ackerberg‘s contention that the easement cannot be 

opened is based on her arguments that we have already rejected. 

Nevertheless, Ackerberg further argues that the Commission‘s finding that the 

development was unpermitted is not supported by the record.  She devotes nine lines of 

her opening brief to this argument, citing plans, photographs, and a staff report which she 

claims proves her point.  We have examined those items in light of the entire record and 

the statutory requirements under the Coastal Act and the Conservancy Act, and we 

conclude that Ackerberg has failed to demonstrate that the Commission‘s findings were 

not supported by substantial evidence. 

―‗Substantial evidence‘ is evidence of ponderable legal significance, evidence that 

is reasonable, credible and of solid value.  [Citations.]‖  (Roddenberry v. Roddenberry 

(1996) 44 Cal.App.4th 634, 651.)  ―The ultimate test is whether it is reasonable for a trier 

of fact to make the ruling in question in light of the whole record.  [Citation.]‖  (Id. at 

p. 652.)  Development in the coastal zone always requires a coastal development permit 

subject to the requirements of the Coastal Act.  (See §§ 30600, 30820; Cal. Code Regs., 

tit. 14, § 13052.) 
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Ackerberg forfeited the defense that the development predated the Coastal Act by 

not seeking a vested rights ruling under section 30608 of the Coastal Act.  (See Cal. Code 

Regs., tit. 14, § 13200.) 

Ackerberg further contends that the Commission permitted the development in the 

vertical easement at the 1985 hearing, when Commission staff told Ackerberg she could 

―use‖ the easement unless or until the easement was accepted and opened to the public.  

In reaching its determination to issue the cease and desist order, the Commission 

reviewed evidence from its enforcement staff and Ackerberg and heard from both sides.  

Evidence submitted to the Commission and in the administrative record included plans, 

photographs, and staff reports.  The 1985 coastal development permit application 

describes the project as ―[d]emolition of existing single family dwelling . . . and concrete 

block wall along street property line.‖  The plans associated with the 1985 permit depict 

the proposed and existing structures on the property but do not depict the block wall at 

the street line nor the generator Ackerberg placed on the easement.  The Commission 

could reasonably find, based on the 1985 permit description and plans, that the wall and 

other development in the easement were unpermitted.  Similarly, the 1983 bulkhead 

permit plans include a depiction of a ―typical section‖ of the bulkhead in which an arrow 

connects the depiction of riprap at the toe of the bulkead and the words ―replace 

exist[ing] boulders with rock and gravel wastemix, 3/4" to 12".‖  The Commission 

required an offer to dedicate a lateral easement as a condition of issuing the bulkhead 

permit; that lateral easement area included the area on which Ackerberg placed the riprap 

according to the survey completed by Access for All.  Further, the Commission reviewed 

the plans, photographs, staff report, and survey record and reasonably determined that the 

boulders Ackerberg placed on the public accessway easement were not authorized by a 

coastal development permit.  Finally, Ackerberg presented no evidence establishing 

development in the easements met the permit requirements under the Coastal Act.  Thus, 

the record shows the cease and desist order was supported by substantial evidence. 
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E. Res Judicata 

 The trial court determined that the Ackerberg Trust Settlement was not in the 

public interest based on policy considerations.  We agree.  ―‗[R]es judicata will not be 

applied ―if injustice would result or if the public interest requires that relitigation not be 

foreclosed.‖‘  [Citation.]‖  (Villacres v. ABM Industries Inc. (2010) 189 Cal.App.4th 562, 

577.)  The doctrine of res judicata is applicable when (1) the parties have an opportunity 

to litigate through notice or constructive notice and choose not to litigate or (2) the 

parties‘ interests were adequately represented in the prior action.  (Id. at pp. 575–577.)  

―A predictable doctrine of res judicata benefits both the parties and the courts because it 

‗seeks to curtail multiple litigation causing vexation and expense to the parties and 

wasted effort and expense in judicial administration.‘  [Citation.]‖  (Mycogen Corp. v. 

Monsanto Co. (2002) 28 Cal.4th 888, 897.)  But holding the cease and desist order was 

barred by res judicata because of the Ackerberg Trust Settlement would be contrary to the 

Coastal Act and its underlying policies, as enacted by the Legislature, because of (1) the 

act‘s public access policies; (2) the act‘s limitations on citizen enforcement motivated by 

pecuniary interest, including penalties; and (3) the act‘s management plan requirement. 

Accordingly, we hold that the terms of the Ackerberg Trust Settlement are 

unenforceable because they are contrary to public policy.  Pertinent to our analysis are 

the separate contractual agreements, including Ackerberg‘s 1985 permit and the easement 

accessway management plan, both of which espoused the common purpose of ensuring 

that any development complied with the Coastal Act.  ―‗―A promise or other term of an 

agreement is unenforceable on grounds of public policy if legislation provides that it is 

unenforceable or the interest in its enforcement is clearly outweighed in the 

circumstances by a public policy against the enforcement of such terms.‖‘  [Citations.]  

‗Whether a contract is illegal or contrary to public policy is a question of law to be 

determined from the circumstances of each particular case.‘  [Citation.]‖  (Dunkin v. 

Boskey (2000) 82 Cal.App.4th 171, 183.) 
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 1. Public Access Requirements Under the Coastal Act 

 In order to be approved, all development in the coastal zone must be reviewed and 

found to be in compliance with the Coastal Act, including its public access provisions.  

―The Coastal Act of 1976 was the result of popular recognition that uncontrolled 

development of the California coastline could not continue.  The act sets forth a statement 

of policies (§§ 30200–30264) which are binding on local and state agencies in planning 

further development in the coastal zone. . . . [I]mportant sections of the act provide for a 

coastal access program . . . . There is no doubt that the Coastal Act is an attempt to deal 

with coastal land use on a statewide basis.‖  (Yost v. Thomas, supra, 36 Cal.3d at p. 571.)  

The offer to dedicate the vertical easement that Ackerberg recorded acknowledged these 

policy concerns, stating, ―public access to the shoreline and along the coast is to be 

maximized . . . .‖  ―Prior to certification of the local coastal program, a coastal 

development permit shall be issued if . . . [the Commission] finds that the proposed 

development . . . will not prejudice the ability of the local government to prepare a local 

coastal program that is in conformity with Chapter 3,‖ including ―the public access . . . 

policies of Chapter 3.‖  (§ 30604, subds. (a), (c).)  The offer to dedicate the easement 

acknowledged this requirement, reciting, ―the Commission found that but for the 

imposition of the . . . condition [offering the easement], the proposed development could 

not be found consistent with the public access policies . . . of the California Coastal Act 

of 1976 and that therefore in the absence of such a condition, a permit could not have 

been granted.‖  (Italics added.)  The 1985 permit could not have been issued without the 

Commission conditioning the permit on Ackerberg‘s offer to dedicate the vertical 

easement because, without the condition, Malibu‘s ability to prepare a local coastal 

program would have been prejudiced given the Coastal Act‘s public access policies. 

Ackerberg urges that the 1985 permit is to be interpreted to allow for termination 

of the accessway easement, but this contention is not supported by the permit.  The 

interpretation subverts the intent expressed in the Coastal Act that no permit be approved 

that would prejudice Malibu‘s ability to prepare a local coastal program in compliance 

with the act‘s public access provisions.  And such a strained reading of the contract 
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between Ackerberg and the Commission would be contrary to standard rules of contract 

interpretation.  (See Fireman’s Fund Ins. Co. v. Superior Court, supra, 65 Cal.App.4th at 

pp. 1212–1213 [discussing plain meaning rule and reasonable interpretation in contract 

law].)  Even if such an interpretation were reasonable, it would be unenforceable.  ―The 

general rule is that ‗a contract made in violation of a regulatory statute is void.  [Citation.]  

Normally, courts will not  ―‗lend their aid to the enforcement of an illegal agreement or 

one against public policy . . . .‘‖  [Citations.]‘‖  (Hinerfeld-Ward, Inc. v. Lipian (2010) 

188 Cal.App.4th 86, 92.)  The plain language of both the coastal development permit and 

the recorded offer to dedicate support our determination that the Commission did not 

guarantee termination of Ackerberg‘s offer to dedicate.  The Commission and Ackerberg 

recognized in the permit that the offer to dedicate was required under the Coastal Act. 

 2. Penalties Under the Coastal Act 

 Although ―any person‖ may enforce the Commission‘s duties under the Coastal 

Act (see §§ 30111, 30803, 30805), all penalties under the act must be paid to the state.  

(Sanders v. Pacific Gas & Elec. Co. (1975) 53 Cal.App.3d 661, 678 (Sanders).)  The 

Sanders case dealt with a private citizen‘s suit to enforce a provision of the Coastal Act‘s 

predecessor (former §§ 27000–27650).  (Compare former § 27426 [―Any person may 

maintain an action for the recovery of civil penalties‖] with current § 30805 [―Any person 

may maintain an action for the recovery of civil penalties provided for in Section 30820 

or 30821.6‖].)  In Sanders, the court held that ―absent a specific provision in the Coastal 

Act designating any person other than the state to be a recipient of a part or all of the civil 

penalties recovered under the act, the statute is not a qui tam statute and all the penalty 

must be paid to the state.‖  (Sanders, at p. 678.)  The court reasoned that the Coastal Act 

was meant to protect public interests and that, accordingly, any penalties for harm would 

have to be paid to the state to benefit the public rather than those seeking personal 

pecuniary gain.  (Ibid.)  The court noted that ―[b]y definition, qui tam rights have never 

existed without statutory authorization.‖  (Id. at p. 671.)  The Sanders court explained, 

―Qui tam actions were eventually abolished in England completely, because they had 

been persistently abused.  Some of the disadvantages arising from its permissive use 
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were:  . . . [I]t gave what many considered to be excessive powers to prospective 

plaintiffs, and, when not carefully controlled, it was subject to abuse, becoming vexatious 

or resulting in suits settled for an amount prejudicial to the government‘s interest.‖  (Id. at 

p. 675, fns. omitted.) 

The Ackerberg Trust Settlement specifically provided that if Access for All 

successfully sued to open the county easement, Ackerberg would pay Access for All, a 

private organization, $125,000 in ―private funding,‖ in addition to attorney fees 

associated with the suit.  The purpose of the settlement agreement was to ―provide for an 

orderly resolution of the Coastal Act violation alleged . . . and for enforcement and 

maintenance of the Ackerberg easement . . . .‖  Although Access for All sued Ackerberg 

pursuant to the citizen enforcement provisions of the Coastal Act for penalties, any award 

under the settlement agreement meant to address violations of the Coastal Act could not 

be paid to Access for All.  By providing for payment to a private organization, the 

Ackerberg Trust Settlement violated the Coastal Act.  Thus, the private financial gain 

Ackerberg conferred on Access for All in the Ackerberg Trust Settlement renders the 

settlement agreement invalid under the citizen enforcement provisions of the Coastal Act. 

 3. Management Plan Required by the Coastal Act 

The Coastal Act requires management plans for public access easements and 

provides that ―[t]he Conservancy shall retain the right to reclaim the easements or other 

interests in the event that the . . . nonprofit organization . . . violates the terms of the 

agreement.‖  (§ 31402.3, subd. (b).)  ―The Legislature . . . declares that in carrying out the 

provisions of this [act] . . . conflicts be resolved in a manner which on balance is the most 

protective of significant coastal resources.‖  (§ 30007.5.)  The Coastal Act, by replacing 

the California Coastal Zone Conservation Act (§ 27000 et seq.), ―‗requires the 

Commission [on such permit applications] to undertake a delicate balancing of the effect 

of each proposed development upon the environment of the coast . . . .‘  This ‗delicate 

balancing‘ concept implicitly confers a substantial discretion in the Commission in its 

factual determinations.‖  (Natural Resources Defense Council, Inc. v. California Coastal 

Zone Conservation Com. (1976) 57 Cal.App.3d 76, 88.)  While Ackerberg argues that the 
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Ackerberg Trust Settlement is more protective of coastal resources than the cease and 

desist order requiring her to open the easement on her property, this argument fails 

because the authority to make such decisions has been placed in the Commission and the 

Conservancy, not in a landowner or a nonprofit organization.  (See id. at pp. 87–88.)  

Upholding Ackerberg‘s position on the issue of res judicata would be contrary to the 

provisions of the Coastal Act because it would contravene the priority assigned to the 

protection of significant coastal resources, including public coastal access, as determined 

by the Commission.  Because we decide that public policy considerations are 

determinative here, we do not decide other issues under res judicata. 

F. Taking Without Just Compensation 

 A theme underlying several of Ackerberg‘s arguments is that opening the 

Ackerberg easements would be tantamount to an unconstitutional taking for lack of 

compensation.  Ackerberg concludes that the Ackerberg Trust Settlement was in the 

public interest by arguing that the public access easements on her property constitute a 

taking of private property without just compensation.  In support of this argument 

Ackerberg cites section 30010 of the Coastal Act, requiring just compensation when 

private property is taken for a public use, and the United States Supreme Court decision 

in Nollan v. California Coastal Comm’n (1987) 483 U.S. 825 [107 S.Ct. 3141].  Because 

Ackerberg never previously raised any argument that the original permit condition 

constituted an unlawful ―taking,‖ this claim is time barred.  (See § 30801 [permit 

decisions of the Commission are final if not challenged by writ petition within 60 days]; 

Marine Forests Society v. California Coastal Com. (2005) 36 Cal.4th 1, 54. 
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III 

DISPOSITION 

 The judgment is affirmed. 

 NOT TO BE PUBLISHED. 

 

       MALLANO, P. J. 

We concur: 

 

 CHANEY, J. 

 

 JOHNSON, J. 
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Case Number: BC405058    Hearing Date: November 28, 2012    Dept: 58  

JUDGE ROLF M. TREU 
DEPARTMENT 58 
________________________________________ 
Hearing Date: Wednesday, November 28, 2012 
Calendar No: 6 
Case Name: Access for All v. Lisette Ackerberg Trust, et al. 
Case No.: BC405058 
Motion: Motion to Intervene, Vacate Stipulated Judgment, and Stay Case 
Moving Party: Non-parties, California Coastal Commission and State Coastal Conservancy 
(joined by Non-parties, Malibu Outrigger Homeowners Association and Designated Individual 
Homeowners) 
Opposing Party: Plaintiff, Access for All and Defendants, Lisette Ackerberg Trust, et al. 
Notice: OK 
 
Tentative Ruling: Motion to vacate stipulated judgment is granted; request for stay is 
denied as moot. Joinder is denied as moot. Motion to intervene is continued. 
________________________________________ 
 
Background and Procedural History – 
Plaintiff, Access for All filed this action against Defendants, Lisette Ackerberg Trust and 
Lisette Ackerberg (collectively “Ackerberg”) for declaratory relief, injunctive relief, civil fines, 
trespass, and nuisance. Plaintiff alleged that Defendants were required to clear a public 
easement to provide access to Carbon Beach, but failed to do so. Specifically, Plaintiff 
alleges that Defendants were required, in order to obtain a building permit on their 
property, to grant a ten-foot easement for public access to the beach. Plaintiff filed this 
action on 1/06/09. 
 
On 6/19/09, the parties filed a notice of settlement and stipulation for entry of judgment. 
The same day, the Court signed the stipulated judgment. In pertinent part, the stipulated 
judgment required Access for All to file an action, funded by Ackerberg, for the purpose of 
having the County open a dedicated accessway to the Beach so that the Ackerberg 
accessway would no longer be necessary.  
 
On 8/04/09, a Petition for Writ of Mandate and Complaint for Declaratory and Injunctive 
Relief was filed (BS122006). The action is styled Ackerberg, et al. v. California Coastal 
Commission, with Access for All and State Coastal Conservancy listed as the Real Parties in 
Interest. The action alleges that the Commission has refused to recognize the Superior 
Court’s stipulated judgment, and has made administrative orders that are inconsistent with 
the Judgment. Plaintiffs allege that the administrative orders are incorrect and are barred by 
res judicata due to the stipulated judgment.  
 
On 9/14/09, non-parties California Coastal Commission and State Coastal Conservancy filed 
a motion to intervene, to vacate judgment, and to stay action. Pursuant to the parties’ 
stipulation, the Court has continued the hearing on this motion to allow the writ proceeding 
to conclude. On 8/9/11, a notice was filed indicating that the Honorable James C. Chalfant 
denied the petition for writ of mandate and issued a judgment in favor of the Commission 
and Conservancy. On 12/17/11, non-parties Malibu Outrigger Homeowners Association and 
“Designated Individual Homeowners” filed a joinder to the Commission and Conservancy’s 
motion.  
 
Pursuant to the parties’ stipulation, the Court has continued the hearing on this motion 



pending the appeal of the writ proceeding. On 9/10/12, the Commission and Conservancy 
filed a supplemental brief indicating that on 8/27/12 the Court of Appeal issued its decision 
(B235351) affirming the judgment in the writ proceeding: the Court of Appeal held that the 
terms of the settlement are unenforceable (Decision [Supp. Brief filed 9/10/12, Attachment] 
p. 27) and invalid (id. at p. 30). 
 
On 9/18/12, the Court continued the hearing on this matter in light of a petition for 
rehearing filed on 9/12/12. The petition for hearing was denied on 9/14/12. A petition for 
review to the Supreme Court was filed on 10/10/12 (S205886); the petition for review was 
denied on 11/20/12. 
 
Motion to Intervene, Vacate Stipulated Judgment, and to Stay – 
Although remittitur has not yet issued, it appears that the appeal in the writ proceedings is 
now completed. Therefore, the Court is inclined to proceed with the motion and joinder 
thereto. Consistent with the Court of Appeal’s opinion in B235351, the motion to vacate 
stipulated judgment is granted. The request for a stay is denied as moot. 
 
As to the motion to intervene, Defendants correctly note that the Commission and 
Conservancy failed to file a proposed complaint in intervention. See, e.g., In re Sutter 
Health Uninsured Pricing Cases (2009) 171 Cal.App.4th 495, 513. Additionally, in light of 
the joinder’s failure to file a proposed complaint in intervention, Defendants correctly argue 
that the joinder does not seek intervention but only the vacation of the stipulated judgment. 
 
The joinder parties have failed to file any new papers relating to the motion to intervene 
including a proposed complaint in intervention. Therefore, reviewing the nature of the 
joinder, the joinder is denied as moot consistent with the Court’s ruling on the motion to 
vacate stipulated judgment.  
 
On 11/13/12, the Commission and Conservancy lodged their proposed complaint in 
intervention. The Court is inclined to continue the hearing on the Commission and 
Conservancy’s motion to intervene to permit Defendants an opportunity to respond to the 
proposed complaint in intervention. See Defs.’ Reply filed 9/17/12 p. 3:3-8. Otherwise, the 
Court is inclined to grant the Commission and Conservancy’s motion to intervene under the 
the mandatory (CCP § 387(b)) and discretionary provisions (see CCP § 387(a); Kuperstein 
v. Superior Court (1988) 204 Cal.App.3d 598, 600). 
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Case Number: BC405058    Hearing Date: January 23, 2013    Dept: 58  

JUDGE ROLF M. TREU 
DEPARTMENT 58 
________________________________________ 
Hearing Date: Wednesday, January 23, 2013 
Calendar No: 11 
Case Name: Access for All v. Lisette Ackerberg Trust, et al. 
Case No.: BC405058 
Motion: Motion to Intervene 
Moving Party: Proposed Intervenors, California Coastal Commission and State Coastal 
Conservancy 
Opposing Party: Defendants, Lisette Ackerberg Trust and lLisette Ackerberg 
Notice: OK 
 
Tentative Ruling: Motion to intervene is granted. 
________________________________________ 
 
Background and Procedural History – 
Plaintiff, Access for All filed this action against Defendants, Lisette Ackerberg Trust and 
Lisette Ackerberg (collectively “Ackerberg”) for declaratory relief, injunctive relief, civil fines, 
trespass, and nuisance. Plaintiff alleged that Defendants were required to clear a public 
easement to provide access to Carbon Beach, but failed to do so. Specifically, Plaintiff 
alleges that Defendants were required, in order to obtain a building permit on their 
property, to grant a ten-foot easement for public access to the beach. Plaintiff filed this 
action on 1/06/09. 
 
On 6/19/09, the parties filed a notice of settlement and stipulation for entry of judgment. 
The same day, the Court signed the stipulated judgment. In pertinent part, the stipulated 
judgment required Access for All to file an action, funded by Ackerberg, for the purpose of 
having the County open a dedicated accessway to the Beach so that the Ackerberg 
accessway would no longer be necessary.  
 
On 8/04/09, a Petition for Writ of Mandate and Complaint for Declaratory and Injunctive 
Relief was filed (BS122006). The action is styled Ackerberg, et al. v. California Coastal 
Commission, with Access for All and State Coastal Conservancy listed as the Real Parties in 
Interest. The action alleges that the Commission has refused to recognize the Superior 
Court’s stipulated judgment, and has made administrative orders that are inconsistent with 
the Judgment. Plaintiffs allege that the administrative orders are incorrect and are barred by 
res judicata due to the stipulated judgment.  
 
On 9/14/09, non-parties California Coastal Commission and State Coastal Conservancy filed 
a motion to intervene, to vacate judgment, and to stay action. Pursuant to the parties’ 
stipulation, the Court has continued the hearing on this motion to allow the writ proceeding 
to conclude. On 8/9/11, a notice was filed indicating that the Honorable James C. Chalfant 
denied the petition for writ of mandate and issued a judgment in favor of the Commission 
and Conservancy. On 12/17/11, non-parties Malibu Outrigger Homeowners Association and 
“Designated Individual Homeowners” filed a joinder to the Commission and Conservancy’s 
motion.  
 
Pursuant to the parties’ stipulation, the Court has continued the hearing on this motion 
pending the appeal of the writ proceeding. On 9/10/12, the Commission and Conservancy 
filed a supplemental brief indicating that on 8/27/12 the Court of Appeal issued its decision 



(B235351) affirming the judgment in the writ proceeding: the Court of Appeal held that the 
terms of the settlement are unenforceable (Decision [Supp. Brief filed 9/10/12, Attachment] 
p. 27) and invalid (id. at p. 30). 
 
On 9/18/12, the Court continued the hearing on this matter in light of a petition for 
rehearing filed on 9/12/12, which was denied 9/14/12. A petition for review to the Supreme 
Court was filed on 10/10/12 (S205886) and denied 11/20/12. 
 
On 11/28/12, the Court granted the motion to vacate stipulated judgment, denied the 
request for stay and the joinder as moot, and continued the motion to intervene to permit 
Defendants an opportunity to respond to the proposed complaint in intervention that was 
lodged on 11/13/12. 
 
Motion to Intervene – 
Defendants’ response objects to the proposed complaint in intervention because it may 
delay settlement, it was not lodged with the original motion filed on 9/14/09, and it expands 
this matter beyond the original dispute between Plaintiff and Defendants.  
 
As the Court’s 11/28/12 ruling noted, the Commission and Conservancy failed to file a 
proposed complaint in intervention with their motion to intervene that was filed on 9/14/09: 
this would support denial of the motion (see, e.g., In re Sutter Health Uninsured Pricing 
Cases (2009) 171 Cal.App.4th 495, 513). However, Defendants fail to cite to any authority 
that requires the Court to deny the motion, especially in light of the history of this action. 
Notably, while the motion to intervene was filed on 9/14/09, Defendants did not object to 
this procedural deficiency in their opposition that was filed on 10/15/09; the hearing on the 
motion has been continued numerous times since then pursuant to the parties’ stipulation 
pending the appeal of the writ proceeding; and Defendants’ objection to this procedural 
deficiency was raised for the first time on 9/17/12. 
 
Under these circumstances, the Court does not find that the procedural deficiency 
prejudiced Defendants. Defendants’ argument that the proposed complaint in intervention 
expands this matter is not appropriate, in view of the purpose of intervention. Defendants’ 
concern regarding settlement is illogical in that it appears that any settlement would 
necessarily include the Commission and Conservancy, irrespective of intervention. 
 
The motion to intervene is granted. 
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