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SUMMARY OF STAFF RECOMMENDATION

The Applicant proposes to construct a new 1,886 square-foot addition to an existing 2,058
square-foot single-family residence on a sloping 1.03 acre lot in the Muir Beach area, a
predominantly rural residential community in the southern Marin County coastal zone. The
addition would match the exterior of the existing residence with cedar shingle siding and dark-
brown and light-brown speckled composition shingle roofing. The project also includes the
construction of a new septic system in order to serve the residence’s expansion. The project site
is located on a residential street on the slopes well above Muir Beach itself that is directly
adjacent to a public stairway that is maintained by the Muir Beach Community Services District.
The stairway connects Ahab Drive (a public County-maintained road) to Sunset Way (a private
street) and other stairways that eventually lead to Muir Beach itself. The stairway provides
intermittent views of Muir Beach to the south, with the most prominent views from the area at
the top of the stairway (at Ahab Drive).
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The site is zoned Coastal Residential, Agricultural (C-R-A) with a B-4 combining district,
reflecting the semi-rural nature of the Muir Beach community. The purpose of the C-R-A zoning
district is to provide for residential use, combined with small scale agricultural activities and
home occupations. The B-4 combining district identifies specific design standards with which
new development must conform.

The proposed project is revised from a version previously approved by Marin County in 2009.
The County’s approval of the coastal development permit (CDP) for that prior project was
appealed to the Commission on the grounds that a significant public view would be obstructed,
inconsistent with the County’s certified LCP. On August 12, 2009, the Commission found that
no substantial issue existed with respect to the grounds on which that appeal was filed. Following
this decision, the Appellants sued the Commission, and the Marin County Superior Court
ultimately disagreed with the Commission’s determination, finding that the Commission’s
decision was not supported by substantial evidence. The Court determined that the evidence in
the record showed that: (1) the LCP provision prohibiting the obstruction of “significant views”
from public viewing places applied to the approved development and the view impacted by the
approved development was “significant”; and (2) the LCP provision prohibiting the impairment
or obstruction of any existing view of the ocean to the maximum extent feasible also applied to
the approved development, whether or not that coastal view was from Highway 1 or the
Panoramic Highway. The court remanded the project back to the Commission, and on December
7, 2011, the Commission found substantial issue with respect to the proposed project’s impact on
coastal views, and deferred the de novo hearing to a later date. In the time since that decision, the
Applicant has proposed a revised project that significantly reduces impacts on public views as
compared to the originally proposed project.

The revised project proposes to alleviate impacts to coastal views from the public road and
public staircase through a revised design that eliminates a portion of the originally proposed
expansion that was blocking the coastal view from the area at the top of the public staircase, and
instead adds additional square-footage on the southern side of the property in an area where it
does not impact the top of the stairway area view. That view, from the top of Ahab Drive at the
stairway, frames a particularly dramatic image of Muir Beach itself below. While the proposed
revised project obstructs less of this view than did the original design, it remains inconsistent
with LCP’s visual and scenic resources policies. As interpreted by the Court for this project, the
LCP requires new development to be sited and designed so as to not obstruct “significant views”
as seen from public viewing places, including views of beaches and the coast, and so as not to
impair or obstruct any existing views of the ocean as much as feasible. As proposed, the project
would partially obstruct a significant view of Muir Beach from the top of the public stairway.
The view is “significant” because it offers the public a particularly dramatic and panoramic view
of Muir Beach, sand, waves, coastal hills, and even portions of the city of San Francisco in the
far background. Similarly, while the proposed redesign modified the western addition, the
eastern addition remains as originally proposed. This addition will obstruct other similar and
existing significant views of the ocean and Muir Beach from the public road. In addition, in both
cases (i.e., eastern and western additions) the proposed project would impair these existing views
of the ocean even though it is feasible to avoid such impairment by confining additions to the
southern location where they can be located where they will not obstruct or impair existing ocean
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views. Therefore, the proposed project is inconsistent with LCP requirements that prohibit the
obstruction of any portion of a significant view from public viewing places as well as with LCP
requirements that prohibit the impairment of any existing ocean view as much as feasible.

In order to comply with the LCP, staff recommends special conditions that the project be
redesigned to eliminate the western and eastern additions so as to avoid obstruction of existing
significant ocean views of Muir Beach from the top of the adjacent public stairway and from
Ahab Drive. The southern addition does not obstruct significant views from public viewing
places and does not otherwise impair or obstruct existing ocean views, and can be approved as
proposed. Other conditions address construction impacts, archaeological resources, and future
notice of this CDP via deed restriction. As conditioned, staff believes that the project is
consistent with all applicable LCP and Coastal Act standards and requirements, and recommends
that the Commission approve the CDP subject to the recommended conditions. The motion is
found on page 4 below.
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MOTION AND RESOLUTION

Staff recommends that the Commission, after public hearing, approve a coastal development
permit for the proposed development. To implement this recommendation, staff recommends a
YES vote on the following motion. Passage of this motion will result in approval of the CDP as
conditioned and adoption of the following resolution and findings. The motion passes only by
affirmative vote of a majority of the Commissioners present.

Motion: I move that the Commission approve Coastal Development Permit Number A-2-
MAR-09-010 pursuant to the staff recommendation, and | recommend a yes vote.

Resolution to Approve CDP: The Commission hereby approves Coastal Development
Permit Number A-2-MAR-09-010 and adopts the findings set forth below on grounds that
the development as conditioned will be in conformity with Marin County Local Coastal
Program policies and Coastal Act access and recreation policies. Approval of the permit
complies with the California Environmental Quality Act because either 1) feasible
mitigation measures and/or alternatives have been incorporated to substantially lessen
any significant adverse effects of the development on the environment, or 2) there are no
further feasible mitigation measures or alternatives that would substantially lessen any
significant adverse impacts of the development on the environment.

I1. STANDARD CONDITIONS
This permit is granted subject to the following standard conditions:

1.

Notice of Receipt and Acknowledgment. The permit is not valid and development shall not
commence until a copy of the permit, signed by the Permittees or authorized agent,
acknowledging receipt of the permit and acceptance of the terms and conditions, is returned
to the Commission office.

Expiration. If development has not commenced, the permit will expire two years from the

date on which the Commission voted on the application. Development shall be pursued in a
diligent manner and completed in a reasonable period of time. Application for extension of
the permit must be made prior to the expiration date.

Interpretation. Any questions of intent or interpretation of any condition will be resolved by
the Executive Director or the Commission.

Assignment. The permit may be assigned to any qualified person, provided assignee files
with the Commission an affidavit accepting all terms and conditions of the permit.

Terms and Conditions Run with the Land. These terms and conditions shall be perpetual,
and it is the intention of the Commission and the Permittees to bind all future owners and
possessors of the subject property to the terms and conditions.

SPECIAL CONDITIONS

This permit is granted subject to the following special conditions:
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1. Revised Project Plans. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT
PERMIT, the Permittee shall submit two full-size sets of Revised Project Plans to the
Executive Director for review and approval. The Revised Project Plans shall be in substantial
conformance with the plans submitted to the Coastal Commission (dated received in the
Commission’s North Central Coast District Office on June 18, 2012 and titled “Alterations
and Additions to a Residence for Tim Crosby”) except that they shall be revised and
supplemented to comply with the following requirements:

a. Western Addition Removed. The residential addition located between the existing
house and the existing public stairway along the western property line shall be
eliminated.

b. Eastern Addition Removed. The residential addition located east and northeast of the
existing house shall be eliminated.

All requirements above and all requirements of the approved Revised Project Plans shall be
enforceable components of this coastal development permit. The Permittee shall undertake
development in accordance with the approved Revised Project Plans.

2. Construction Plan. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT
PERMIT, the Permittee shall submit two copies of a Construction Plan to the Executive
Director for review and approval. The Construction Plan shall, at a minimum, include the
following:

a. Construction Areas. The Construction Plan shall identify the specific location of all
construction areas, all staging areas, and all construction access corridors in site plan
view. All such areas within which construction activities and/or staging are to take place
shall be located outside of the public view as much as possible, and shall be sited to have
the least impact on public recreational use and views. Construction (including but not
limited to construction activities, and materials and/or equipment storage) is prohibited
outside of the defined construction, staging, and storage areas.

b. Construction Methods and Timing. The plan shall specify the construction methods to
be used, including all methods to be used to keep the construction areas separated from,
and to have the least impact on, public recreational use and view areas. All outside work
shall take place during daylight hours and all lighting that adversely affects public
recreational use and view areas is prohibited.

c. Property Owner Consent. The plan shall be submitted with evidence indicating that the
owners of any properties on which construction activities are to take place, including
properties to be crossed in accessing the site, consent to such use of their properties.

d. BMPs. The plan shall clearly identify all BMPs to be implemented during construction
and their location. Such plans shall contain provisions for specifically identifying and
protecting all natural drainage swales (with sand bag barriers, filter fabric fences, straw
bale filters, etc.) to prevent construction-related runoff and sediment from entering into
these natural drainage areas which ultimately deposit runoff into the Pacific Ocean. Silt
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fences, straw wattles, or equivalent measures shall be installed at the perimeter of all
construction areas. At a minimum, such plans shall also include provisions for stockpiling
and covering of graded materials, temporary stormwater detention facilities, revegetation
as necessary, and restricting grading and earthmoving during the rainy weather. The plan
shall indicate that: (a) dry cleanup methods are preferred whenever possible and that if
water cleanup is necessary, all runoff shall be collected to settle out sediments prior to
discharge from the site; all de-watering operations shall include filtration mechanisms;
(b) off-site equipment wash areas are preferred whenever possible; if equipment must be
washed on-site, the use of soaps, solvents, degreasers, or steam cleaning equipment shall
not be allowed; in any event, such wash water shall not be allowed to enter any natural
drainage; (c) concrete rinsates shall be collected and they shall not be allowed to enter
any natural drainage areas; (d) good construction housekeeping shall be required (e.g.,
clean up all leaks, drips, and other spills immediately; refuel vehicles and heavy
equipment off-site and/or in one designated location; keep materials covered and out of
the rain (including covering exposed piles of soil and wastes); all wastes shall be
disposed of properly, trash receptacles shall be placed on site for that purpose, and open
trash receptacles shall be covered during wet weather); and (e) all erosion and sediment
controls shall be in place prior to the commencement of grading and/or construction as
well as at the end of each day. Contractors shall insure that work crews are carefully
briefed on the importance of observing the appropriate precautions and reporting any
accidental spills. Construction contracts shall contain appropriate penalty provisions,
sufficient to offset the cost of retrieving or cleaning up improperly contained foreign
materials.

e. Construction Site Documents. The plan shall provide that copies of the signed coastal
development permit and the approved Construction Plan be maintained in a conspicuous
location at the construction job site at all times, and that such copies are available for
public review on request. All persons involved with the construction shall be briefed on
the content and meaning of the coastal development permit and the approved
Construction Plan, and the public review requirements applicable to them, prior to
commencement of construction.

f. Construction Coordinator. The plan shall provide that a construction coordinator be
designated to be contacted during construction should questions arise regarding the
construction (in case of both regular inquiries and emergencies), and that their contact
information (i.e., address, phone numbers, etc.) including, at a minimum, a telephone
number that will be made available 24 hours a day for the duration of construction, is
conspicuously posted at the job site where such contact information is readily visible
from public viewing areas, along with indication that the construction coordinator should
be contacted in the case of questions regarding the construction (in case of both regular
inquiries and emergencies). The construction coordinator shall record the name, phone
number, and nature of all complaints received regarding the construction, and shall
investigate complaints and take remedial action, if necessary, within 24 hours of receipt
of the complaint or inquiry.
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g. Notification. The Permittee shall notify planning staff of the Coastal Commission’s
North Central Coast District Office at least 3 working days in advance of commencement
of construction, and immediately upon completion of construction.

Minor adjustments to the approved Construction Plan may be allowed by the Executive
Director if such adjustments do not substantively revise the terms and conditions of this
permit. All requirements above and all requirements of the approved Construction Plan shall
be enforceable components of this coastal development permit. The Permittee shall undertake
construction in accordance with the approved Construction Plan.

3. Archaeological Protection. If archaeological resources are uncovered during construction,
such resources shall remain untouched, and the Permittee shall notify the Executive Director
so that a qualified archeologist may evaluate the significance and location of discovered
materials, and develop an Archaeological Protection Plan with recommendations for
disposition, mitigation, and/or salvage, in compliance with State and Federal law. The
Permittee shall pay all costs associated with the evaluation and the Plan, and the Plan shall be
submitted for the review and approval of the Executive Director. The Permittee shall
undertake development in accordance with the approved Archaeological Protection Plan.

4. Deed Restriction. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT
PERMIT, the Permittees shall submit to the Executive Director for review and approval
documentation demonstrating that the Permittees have executed and recorded against the
property governed by this permit a deed restriction, in a form and content acceptable to the
Executive Director: (1) indicating that, pursuant to this permit, the California Coastal
Commission has authorized development on the subject property, subject to terms and
conditions that restrict the use and enjoyment of that property; and (2) imposing the special
conditions of this permit as covenants, conditions and restrictions on the use and enjoyment
of the property. The deed restriction shall include a legal description and site plan of the
property governed by this permit. The deed restriction shall also indicate that, in the event of
an extinguishment or termination of the deed restriction for any reason, the terms and
conditions of this permit shall continue to restrict the use and enjoyment of the property so
long as either this permit or the development it authorizes, or any part, modification, or
amendment thereof, remains in existence on or with respect to the property.

IV. COASTAL DEVELOPMENT PERMIT DETERMINATION

In this de novo review of the proposed CDP application, the standard of review is the Marin
County certified LCP and, because the project is located between the first public road and the
sea, the public access and recreation policies of the Coastal Act.

A. PROJECT LOCATION

The proposed project is located in the Muir Beach area, a community of roughly 300 residents
along the southern Marin County coast (see Exhibit 1 for location maps). The community is
composed of predominantly single-family residences set along the steep terrain of Marin’s
coastal hills above Muir Beach itself at the ocean’s edge. The project site is a steeply sloping



A-2-MAR-09-010 (Crosby SFD addition)

1.03 acre lot with an existing residence located on the south (downhill) side of Ahab Drive, a
County-owned and maintained street. Immediately west (upcoast) of the site is a public pathway
maintained by the Muir Beach Community Services District. The pathway includes a wooden
stairway that connects Ahab Drive to Sunset Way (a private street) below. There is a particularly
dramatic view of Muir Beach itself, sand, waves, coastal hills, and even portions of the city of
San Francisco in the far background from the area at the top of the stairway. Further down, the
stairway also provides intermittent coastal views to Muir Beach, while also connecting to other
stairways that eventually lead down to the beach.

B. PROJECT HISTORY AND DESCRIPTION

History

On March 31, 2009 the Marin County Board of Supervisors approved CDP CP 09-3 with
conditions for the construction of a 1,589 square foot addition to an existing 2,058 square foot
single-family residence on the project site. The addition was approved in three sections
extending from the east, south, and west sides of the existing residence. The County-approved
addition was to extend to a maximum height of 25 feet as measured from grade, consistent with
the LCP’s maximum height requirements for Muir Beach. The County’s approval also included
a new Advantex septic system and a 5,000 square foot geothermal energy storage field. Pursuant
to Coastal Act Section 30603, the County’s CDP approval was appealable to the Commission
because the development that was approved is located between the sea and the first public road
paralleling the sea.

The County’s CDP decision was appealed by Dr. Edward Hyman, Dr. Deborah McDonald,
Brenda Kohn and Richard Kohn, claiming that the approval was inconsistent with certified LCP
requirements protecting visual resources. They claimed that the view of Muir Beach from Ahab
Drive and from the public stairway was significant and would be obstructed by the home’s
expansion. On August 12, 2009, the Commission held a public hearing and found that no
substantial issue existed with respect to the grounds on which the appeal was filed, and declined
to take CDP jurisdiction over the project. In coming to this conclusion the Commission
determined that no LCP-protected views would be obstructed by the approved development,
because the view was not significant, including because other spectacular panoramic public
coastal views of Muir Beach existed nearby. Following this decision, the Appellants filed suit in
Marin County Superior Court challenging the Commission’s action.

The Court ultimately found that the Commission’s decision was not supported by substantial
evidence. The Court first found that the County and the Commission had misinterpreted a
number of LCP provisions. The first provision, LCP Land Use Plan (LUP) Visual Resources
Policy 21, states: “To the maximum extent feasible, new development shall not impair or
obstruct an existing view of the ocean, Bolinas Lagoon, or the national or State parklands from
Highway 1 or Panoramic Highway.” While the County and Commission had interpreted this
policy to mean that only views as seen from Highway 1 and the Panoramic Highway were
protected in this case, the court disagreed, arguing that the policy must be read that all ocean
views, whether from those roads or not, must be protected, to the maximum extent feasible.
Thus, because the County-approved development would block a significant view from a public
road and public stairway, the Court found that the evidence in front of the Commission did not
support a finding of no substantial issue (including due to the potential for said interpretation to
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be applied in other cases).

The second LCP standard the court found that the Commission misapplied was with respect to
the status of the Muir Beach Community Plan (MBCP). Historically, the County and
Commission have not considered the MBCP to be a part of the certified LCP. While the LCP
references the MBCP and says that some of the policies pertaining to development within the
community were derived from that plan, which was adopted by the Marin County Board of
Supervisors in 1979 before the Commission certified the LCP in 1981, the plan itself had never
been reviewed by the Commission. However, the Court found otherwise, including because the
LCP specifically addresses situations where the LCP and MBCP may have conflicting policies
(with LCP language indicating that the LCP’s standards take precedence over the MBCP), and
thus the Court determined that MBCP’s policies were clearly intended to be part of the LCP. As
a result, the Court found that the Commission also needed to address consistency with MBCP’s
statement that new development (explicitly calling out proposed remodels and additions to
existing single-family residences) should reflect the small-scale residential character of the Muir
Beach community.

The third LCP provision prominent in the Court’s decision, LCP Implementation Plan (IP, or
zoning code) Section 22.56.1301(0)(3), states that “...Structures shall be...sited so as not to
obstruct significant views as seen from public viewing places.” With regards to the status of the
view from the top of the public stairway at Ahab Drive, the court found that the photographic
evidence in the record before the Commission showed that this existing view was in fact
“significant”, rejecting the Commission’s argument that the view in question was not
“significant” because other similar panoramic views of the beach were available nearby. The
Court made clear that while it was conceivably possible to show that the view was not
“significant” (e.g., through additional photos, field work, and analysis), the evidence in front of
the Commission did not make this case, including the photos in the record (taken from the
nearby Muir Beach Community Center, which the court found to be “far less spectacular” and
not “nearly as panoramic” as the view from the top of the stairway at Ahab Drive). Thus, the
Court was determinative on this point in terms of the Commission’s substantial issue
determination, but did not require that the view be considered “significant” in further
proceedings. However, consistent with the Court’s findings, it would require compelling
evidence to find otherwise. For example, the Court found that “in some cases, the impact on a
view would be so minimal as compared to remaining surrounding views that it could be deemed
not significant”(see page 40 of trial court decision, Exhibit 5).

In addition and related, the Court found a flaw with the Commission’s reasoning that a loss of
one coastal view was acceptable so long as other similar coastal views remain, citing this as
potential precedent that would allow loss of coastal views throughout the state. The Court
reasoned that clearly there will always be another coastal view elsewhere, which would thus
potentially allow for coastal views to be lost, which is not the intention of the Coastal Act.
Finally, the Court made clear that the standard required of IP Section 22.56.1301.(0O)(3) is to “not
obstruct significant views as seen from public viewing places”. The standard is not whether
projects “partially obstruct” or “minimally obstruct” “significant” views, but rather whether
“significant views” are obstructed at all.

Thus, the Court found that the Commission’s “no substantial issue” determination was not
supported by substantial evidence, and the Court remanded the project back to the Commission.
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Following a December 7, 2011 public hearing, the Commission found that the project did indeed
raise a substantial issue of conformity with the Marin County LCP because the Marin County
Superior Court had determined, on the basis of the record in front of it, that the view of Muir
Beach as seen from Ahab Drive and the public stairway was “significant.” By that action the
Commission took jurisdiction over the CDP application for the proposed project. At that time,
the Commission identified additional information that the Applicant would need to prepare prior
to holding a de novo hearing on the CDP application, including providing alternative designs and
sites for the proposed addition, with architectural drawings and visual simulations, that adhere to
LCP requirements.

Current Proposed Revised Project Description

In the time since the Commission’s substantial issue determination, the Applicant has modified
the proposed project, attempting to address the fact that the originally proposed project
obstructed a “significant view” as seen from the top of the public staircase adjacent to the
western (upcoast) side of the property at Ahab Drive. Specifically, the Applicant now proposes
to eliminate much, but not all, of the proposed addition that was to be nearest the stairway, and
instead to construct the majority of the proposed addition on the southern portion of the property
where it would not obstruct the identified view at the top of the stairway. Exhibit 3 provides a
comparison of that view in relation to the originally proposed project and the current revised
proposed project.

Overall, the current revised proposed project would result in a total addition of 1,886 square feet
to the existing 2,058 square-foot single-family residence, for a final total of 3,971 square feet.
This represents a 297 square-foot increase over the previous proposal’s 1,589 square-foot
addition, where most of the increase is due to space needed for a new interior hallway and stairs
to access a new bedroom on the western side of the existing house. The new music room on the
southern side of the property would be built at grade level against the existing house, with the top
of the new structure being a flat patio roof about 10 feet above grade. The eastern side of the
property remains as originally proposed with an additional new bedroom. The Applicant still
proposes to install a new Adventix septic system to serve the expanded house, but indicates that
the geothermal energy storage field is no longer part of the project.

C. VISUAL RESOURCES AND COMMUNITY CHARACTER

The LCP provides a series of principles and objectives for protecting the visual resources of the
County, highlighting the importance of the ocean, beaches and other open space shoreline areas,
as well as the small-scale character of the built environment. These principles and objectives call
for the protection of scenic views for the benefit of the public and call for new development to
blend with the existing built environment and natural contours of the landscape. The LCP states:

Muir Beach Community Plan: Residential-Agricultural Zoning. We are concerned with
the often destructive effects of new construction and remodeling of homes which are not
consistent with the small-scale residential character of the old community. Future
construction and remodeling should be consistent with surrounding residences and show
consideration for neighboring views and privacy. [Emphasis added.]

LUP Policy 21: Visual Resources. All new construction in Bolinas, Stinson Beach and

10
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Muir Beach shall be limited to a maximum height of twenty-five (25) feet; except that in
the Highlands neighborhood of Stinson Beach, the maximum height shall be seventeen
(17) feet, and in the Seadrift section of Stinson Beach, the maximum height shall not
exceed fifteen (15) feet.

To the maximum extent feasible, new development shall not impair or obstruct an existing
view of the ocean, Bolinas Lagoon, or the national or State parklands from Highway 1 or
Panoramic Highway. [Emphasis added.]

IP Section 22.56.1301: Development Standards, Requirements, and Conditions. ...
O. Visual Resources and Community Character.

1. All new construction in Bolinas, Stinson Beach, and Muir Beach shall be restricted
to a maximum height of twenty-five feet; except that the Stinson Beach Highlands will
have a maximum height of seventeen feet, and the Seadrift Subdivision will have a
maximum of fifteen feet above finished floor elevation.

2. To the maximum extent feasible, new development shall be designed and sited so as
not to impair or obstruct existing coastal views from Highway 1 or Panoramic
Highway.

3. The height, scale and design of new structures shall be compatible with the
character of the surrounding natural or built environment. Structures shall be
designed to follow the natural contours of the landscape and sited so as not to
obstruct significant views as seen from public viewing places. [Emphasis added.]

4. Development shall be screened with appropriate landscaping; however, such
landscaping shall not, when mature, interfere with public views to and along the
coast. The use of native plant material is encouraged.

5. Signs shall be of a size, location and appearance so as not to detract from scenic
areas or views from public roads and other viewing points and shall conform to the
county's sign ordinance.
6. Distribution utility lines shall be placed underground in new developments to
protect scenic resources except where the cost of undergrounding would be so high
as to deny service.

IP Section 22.57.2011 - Regulations for B districts

In any C district which is combined with any B district, the following design standard
regulations, as specified for the respective B district, shall apply.

Zone Building Site Requirements Setbacks
District Lot Area | Average Width  Front Side Rear Height

11
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B-4 1 acre 150 ft. 30 ft. 20 ft.

Thus, the certified LCP clearly considers coastal zone scenic values to be an important asset to
be protected, preserved and enhanced. To the maximum extent feasible, new development is not
allowed to impair or obstruct existing views of the ocean, and it must be sited so as not to
obstruct significant public views. New structures must also be compatible with the character of
the surrounding environment, including through following natural contours. In Muir Beach,
construction and remodeling (such as that proposed) is required to be consistent with
surrounding residences and no taller than 25 feet.

Visual Resources and Significant Public Views

The views from both the top of the public stairway at Ahab Drive (near to the western side of the
Applicant’s existing residence) and along Ahab Drive itself (near to the eastern side of the
property) are dramatic and impressive (see photos in Exhibits 3 and 4). They offer the public
particularly stunning and panoramic views of Muir Beach proper, taking in the sandy beach, the
Pacific Ocean and its waves, coastal hills, and even portions of the city of San Francisco in the
far background, where Sutro Tower and Twin Peaks can be seen. Granted, the Ahab Drive
accessway and Ahab Drive itself are not the primary public accessways for most coastal visitors
to Muir Beach, and are more aptly considered secondary visitor access points, but the views in
question are clearly public views from public vantage points (a public road and a public
accessway) that are of high value. Although they may be more infrequently seen by the visiting
public than views from primary access points in the Muir Beach area, like those from the main
beach parking lot and from the Muir Beach Community Center, they remain impressive public
views from topographic vantage points that accentuate their attributes. Therefore, the views from
the area at the top of the stairway at Ahab Drive and along Ahab Drive itself across the
Applicant’s property and out toward Muir Beach are significant views as that term is understood
in an LCP context (see photos in Exhibit 3 and photo 17 of Exhibit 4).

While the currently proposed western addition has significantly reduced the amount of the
coastal view that would be blocked as seen from the area at the top of the public stairwell as
compared to the originally proposed addition (see comparison in Exhibit 3), it would still result
in a portion of a “significant view” being eliminated from public viewing places (see photos 3, 4,
5,12, 13, 14, 15, and 16 in Exhibit 4). The LCP does not allow for any such “significant” public
view to be obstructed (IP Section 22.56.1301.(0)(3)). Importantly, the LCP does not allow any
obstruction of a “significant view” such as this (i.e., it is not a question of disallowing
‘significant obstruction” or qualifying the obstruction prohibition in terms of feasibility issues
(e.g., “to the extent feasible”). Rather, the policy clearly states that development cannot block
“significant views as seen from public viewing places.” As found by the Court and as the
evidence demonstrates, the view of the Muir Beach shoreline as seen from the area at the top of
the public stairway at Ahab Drive is “significant” (see page 40, lines 6-8, of court decision,
Exhibit 5; and see photos in Exhibit 3). Thus, the proposed revised project is inconsistent with
the LCP on this point.

In addition, while the western addition was redesigned in an attempt to avoid coastal view
blockage, the eastern addition remains as originally proposed. As seen in Exhibit 2 and photos
17-19 of Exhibit 4, the eastern addition will also obstruct the existing significant public view of
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the ocean and Muir Beach below from Ahab Drive, also inconsistent with the LCP.

Visual Resources and Impairment or Obstruction of Ocean Views

As discussed above, the LCP also requires that new development not impair nor obstruct an
existing view of the ocean to the maximum extent feasible (LUP Policy 21). In this case, photos
show that the proposed western and eastern additions would block a portion of the view of the
ocean proper from the public stairway, roughly from the top step to about six steps down, as well
as from Ahab Drive in front of and extending east from the house (see photos 3, 4, 5, 12-19 in
Exhibit 4). As the photos demonstrate, the significant view of the ocean from Ahab Drive would
be blocked by the proposed eastern addition (see photo 18 of Exhibit 4). The view of the ocean
from the top of the stairway area would also be blocked, including an area of wave wash as
shown in the photo as well as the wet area on the beach indicating where the ocean had recently
been. It seems conceivable that at certain times of the year the proposed revised project would
not block views of the ocean proper from the area at the top of the stairway when the beach is
larger (e.g., during times when the sandy beach is fuller than others), and the 2009 photo appears
to corroborate this possibility. However, the policy refers to both blockage and impairment, and
thus the degree to which unblocked views are impaired is also relevant. In this case, the overall
views of the ocean from both the area at the top of the public accessway (including the top six
steps or so) and along Ahab Drive would be partially blocked by the proposed revised project, as
described above, and the overall view of the ocean would be reduced in terms of its overall
value, and thus impaired. It is feasible to confine proposed additions to only those additions that
are located where they will not impair or obstruct an existing view of the ocean. There is a
significant area available for additions to be located on the southern portion of the property.
Additions can be made to the southern portion of the property without either impairing or
obstructing ocean views or obstructing significant public views. Thus, the proposed western and
eastern additions that are otherwise impermissible based on the above-identified IP, are
inconsistent with LUP Policy 21 as well.

Required Elimination of Eastern and Western Additions but Not Southern Addition

In order to address these LCP inconsistencies, the proposed project must be modified to
eliminate those additions either impairing or obstructing existing ocean views or blocking
significant public views. Thus, this approval is conditioned to eliminate the portion of the
addition on the western edge of the house (see Special Condition 1a) as well as the eastern
addition (see Special Condition 1b). The remainder of the proposed addition (extending south of
the existing residence to accommodate a proposed music room; see Exhibit 2)), does not block or
impair LCP-protected views, even as one moves further down the stairway towards Sunset Way
and further east and northeast along Ahab Drive (see photos in Exhibit 4). Unlike the eastern and
western additions, which extend the house laterally, the southern portion of the remodel follows
the natural contours of the site and does not impair or obstruct any LCP-protected views (see
photos 8, 9, and 19 of Exhibit 4). Thus, this portion of the remodel is consistent with the LCP’s
requirements for protection of existing ocean views and other significant public views as well as
adherence to the natural contours of the environment.

Finally, the proposed addition on the southern side of the property would not affect LCP-
protected views when completed, but it is possible that construction activities could impair these
existing significant views inconsistent with the LCP if not contained and appropriately confined
otherwise. This would apply to construction staging and activities that could extend outside of
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the actual addition area, including in the area near the stairway itself, as well as construction
noise and activity more broadly that could impair public enjoyment of the views in question.
There is also the potential for inappropriate nighttime lighting to impact night sky views. Thus,
the approval is conditioned for a construction plan, the objective of which is to limit the effect of
construction on LCP-protected views (see Special Condition 2).

Community Character

As stated earlier, the proposed project must be compatible with the character of the surrounding
environment, including going no taller than 25 feet, and including the Muir Beach Community
Plan’s requirement that construction and remodeling (such as that proposed) be consistent with
the small-scale residential character of the old community, with consideration for neighboring
views and privacy. The proposed project would increase the size of the residence to 3,971 feet,
or a total floor area ratio (FAR) of 9%. However, with the requirement to eliminate the eastern
and western additions, the increase in proposed square footage would be reduced (the proposed
music room on the southern side of the house, which is recommended for approval, is 589 square
feet). According to data provided by the Marin County Assessor-Recorder, for the roughly 75
properties within 600 feet of the Crosby residence, sizes range between 475-5,562 square feet,
with an average size of 1,768 square feet and median of 1,791 square feet. Nine homes are
greater than 3,000 square feet. Thus, while the home would meet all applicable sizing and design
criteria for the C-R-A B-4 zoning district, including minimum lot size, building height, and
setbacks, the southern addition will still make the home one of the larger residences on Ahab
Drive. Even so, however, it will be consistent with the established community aesthetic,
consistent with surrounding residences, and show consideration for neighboring views and
privacy, and it can be found consistent with the LCP on these points.

Conclusion

There are significant public views across the project site as seen from both the area at the top of
the stairway as well as Ahab Drive itself, and these views are required to be protected from
obstruction and impairment by the LCP. Provided the project is modified to eliminate the
eastern and western additions, and to only allow the southern (music room) addition, it can be
found consistent with the LCP’s visual resource and community character provisions. The public
views in question in this case are stunning, and this approval protects them as directed by the
LCP. Equally important moving forward will be to ensure that any future proposed development
recognizes the public view context that applies to the site, and is likewise not allowed to obstruct
and impair these views (e.g., through inappropriate fencing, landscaping, lighting, etc.). Thus,
this approval is also conditioned for a deed restriction designed to ensure that current and future
owners are made aware of this CDP, including its terms and conditions, as well as its public
viewshed findings and related context, including its litigation context (see Special Condition

D. PuBLIC ACCESS AND RECREATION

The proposed project is located between the first public road (i.e., Highway 1) and the sea, and
thus in addition to the LCP, the public access and recreation policies of the Coastal Act also
apply to it. Coastal Act Sections 30210 through 30224 specifically protect public access and
recreational opportunities, including visitor-serving resources. In particular:

Section 30210: In carrying out the requirement of Section 4 of Article X of the
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California Constitution, maximum access, which shall be conspicuously posted, and
recreational opportunities shall be provided for all the people consistent with public
safety needs and the need to protect public rights, rights of private property owners,
and natural resource areas from overuse.

Section 30211: Development shall not interfere with the public's right of access to the
sea where acquired through use or legislative authorization, including, but not limited
to, the use of dry sand and rocky coastal beaches to the first line of terrestrial
vegetation.

Section 30212(a): Public access from the nearest public roadway to the shoreline and
along the coast shall be provided in new development projects except where...adequate
access exists nearby....

Section 30213. Lower cost visitor and recreational facilities shall be protected,
encouraged, and, where feasible, provided. Developments providing public recreational
opportunities are preferred.

Section 30223. Upland areas necessary to support coastal recreational uses shall be
reserved for such uses, where feasible.

The Marin County LCP also includes policies protecting public recreational access, particularly
for projects located between the sea and the first public road. Relevant policies include:

LUP Policy 1: Public Access. The County’s policy is to require provisions for coastal
access in all development proposals located between the sea and the first public road.
This policy recognizes, however, that in certain locations public access may not be
appropriate....

IP Section 22.56.1301: Development Standards, Requirements, and Conditions. ...
E. Coastal Access:

1. All coastal project permits shall be evaluated to determine the project's
relationship to the maintenance and provision of public access and use of coastal
beaches, waters and tidelands.

a. Except as provided in paragraph b below, for projects located between the sea
and first public road (as established by the mapped appeal area), a coastal
project permit shall include provisions to assure public access to coastal beaches
and tidelands. Such access shall include, either singularly or in combination:

i. The offer of dedication of public pedestrian access easements from the
public road to the ocean;

ii. The offer of dedication of public access easements along the dry sand
beach areas adjacent public tidelands; and
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iii. Bluff top trail easements where necessary to provide and maintain public
views and access to coastal areas.

Such offers of easement shall be for a minimum period of twenty years and shall
provide for the easement acceptance by an appropriate public agency and/or
private organization. Liability issues pertaining to the access easement shall be
resolved prior to acceptance of any offer of dedication.

b. Upon specific findings that public access would be inconsistent with the
protection of: (1) public safety; (2) fragile coastal resources; or (3) agricultural
production or, upon specific findings that public use of an accessway would
seriously interfere with the privacy of existing homes, provision for coastal access
need not be required. In determining whether access is inconsistent with the
above, the findings shall specifically consider whether mitigation measures such
as setbacks from sensitive habitats, trail or stairway development, or regulation
of time, seasons, or types of use could be developed which would adequately
mitigate any potential adverse impacts of public access. A finding that an access
way can be located ten feet or more from an existing single-family residence or be
separated by a landscape buffer or fencing if necessary should be considered to
provide adequately for the privacy of existing homes.

The County’s LCP and the public access and recreation policies of the Coastal Act require public
recreational access opportunities to be maximized, including, in some circumstances, a
requirement that a public pedestrian easement be granted for development between the sea and
the first public road. The proposed project is located between the sea and the first public road and
is therefore subject to the policies requiring the dedication of public access. However, since an
existing public coastal accessway is directly adjacent to the Applicant’s property, public access is
already sufficiently provided. Therefore, the project meets the requirement of and is consistent
with Coastal Act Section 30212(a)(2) and the County’s LCP on this point.

In addition, Ahab Drive and the existing public accessway from Ahab Drive to Sunset Way,
including the stairway, is available for public use free of charge. As a result, these areas qualify
as low-cost (in this case, no-cost) visitor and recreational facilities. By preserving and protecting
the significant public views found along Ahab Drive and at the area at the top of the stairway
(including with respect to the period of construction), the utility of these low-cost public visitor
and recreational facilities are protected, as required by Coastal Act Section 30213.

As modified to eliminate the western and eastern additions, and to provide for a construction
plan designed to strictly limit impacts on public use and enjoyment of existing ocean views and
other significant public views, the project can be found consistent with LCP and Coastal Act
public recreational access provisions.

E. OTHER LCP REQUIREMENTS
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IP Section 22.56.1301 lists other applicable development requirements, standards, and conditions
for all CDPs. These standards include requirements for adequate water and sewage disposal, for
grading over 150 cubic yards to be subject to specific requirements to reduce erosion and other
water quality impacts, and for sensitive habitats and archeological resources to be protected.
Relevant policies include:

A. Water Supply.

Coastal project permits shall be granted only upon a determination that water service
to the proposed project is of an adequate quantity and quality to serve the proposed
use.

B. Septic System Standards.

The following standards apply for projects which utilize septic systems for sewage
disposal.

1. All septic systems within the coastal zone shall conform with the "Minimum
Guidelines for the Control of Individual Wastewater Treatment and Disposal
Systems™ adopted by the Regional Water Quality Control Board on April 17, 1979, or
the Marin County Code, whichever is more stringent. No waivers shall be permitted
except where a public entity has formally assumed responsibility for inspecting,
monitoring and enforcing the maintenance of the system in accordance with criteria
adopted by the Regional Water Quality Control Board, or where such waivers have
otherwise been reviewed and approved under standards established by the Regional
Water Quality Control Board.

2. Alternate waste disposal systems shall be approved only where a public entity has
formally assumed responsibility for inspecting, monitoring and enforcing the
maintenance of the system in accordance with criteria adopted by the Regional Water
Quality Control Board.

3. Where a coastal project permit is necessary for the enlargement or change in the
type of intensity of use of an existing structure the project's septic system must be
determined consistent with the current guidelines of the Regional Water Quality
Control Board or such other program standards as adopted by the county.

C. Grading and Excavation.

The following standards shall apply to coastal projects which involve the grading and
excavation of one hundred fifty cubic yards or more of material:

1. Development shall be designed to fit a site's topography and existing soil,
geological, and hydrological conditions so that grading, cut and fill operations, and
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other site preparations are kept to an absolute minimum and natural landforms are
preserved. Development shall not be allowed on sites, or areas of a site, which are
not suited to development because of known soil, geology, flood, erosion or other
hazards that exist to such a degree that corrective work, consistent with these policies
(including but not limited to the protection of natural landform), is unable to
eliminate hazards to the property endangered thereby.

2. For necessary grading operations, the smallest practicable area of land shall be
exposed at any one time during development and the length of exposure shall be kept
to the shortest practicable time. The clearing of land shall be discouraged during the
winter rainy season and stabilizing slopes shall be in place before the beginning of
the rainy season.

D. Archaeological Resources.

1. Prior to the approval of any proposed development within an area of known or
probable archaeological significance, a limited field survey by a qualified
professional at the applicant's expense shall be required to determine the extent of the
archaeological resources on the site. Where the results of such survey indicate the
potential to adversely impact probable archaeological resources, the report shall be
transmitted to the appropriate clearinghouse for comment. The county planning
department shall maintain a confidential map file of known or probable
archaeological sites so as to assist in site identification.

2. Where development would adversely impact archaeological resources or
paleontological resources which have been identified, reasonable mitigation
measures shall be required as may be recommended by the field surveyor or by the
State Historic Preservation Officer. Such mitigation shall include, as necessary:

a. The resiting or redesign of development to avoid the site;
b. That, for a specified period of time prior to the commencement of development,
the site be opened to qualified, approved professional/ educational parties for the

purpose of exploration/excavation;

c. The utilization of special construction techniques to maintain the resources
intact and reasonably accessible;

d. Where specific or long-term protection is necessary, sites shall be protected by
the imposition of recorded open space easements; and

e. For significant sites of unique archaeological resource value, where other
mitigation techniques do not provide a necessary level of protection, the project
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shall not be approved until the determination is made that there are no
reasonably available sources of funds to purchase the property.

.  Wildlife Habitat Protection.

1. Proposal to remove significant vegetation on sites identified on the adopted natural
resource map(s) and generally described in Section 2 of the LCP shall require a
coastal permit. Significant alteration or removal of such vegetation shall not be
permitted except where it poses a threat to life or property.

2. Siting of New Development. Coastal project permit applications shall be
accompanied by detailed site plans indicating existing and proposed construction,
major vegetation, watercourses, natural features and other probable wildlife habitat
areas. Development shall be sited to avoid such wildlife habitat areas and to provide
buffers for such habitat areas. Construction activities shall be phased to reduce
impacts during breeding and nesting periods. Development that significantly
interferes with wildlife movement, particularly access to water, shall not be
permitted.

The proposed project is within the service area of the Muir Beach Community Services District
(CSD), which among its other responsibilities supplies drinking water within the Muir Beach
area. The CSD has reviewed and recommended approval of the project because it will be able to
serve the addition with an adequate water supply. The CSD does not provide public sewer
services; instead, individual properties must have their own private septic systems. The current
residence is served by a private septic system, which is proposed to be expanded in order to meet
the enlarged home’s needs. Marin County Environmental Health Services develops and enforces
regulations concerning septic systems, and has also reviewed and recommended approval of the
enlarged septic system.

In terms of grading, the project would entail less than 100 cubic yards of excavation and fill, and
therefore is not subject to the IP’s grading standards. Even so, the project is located on an area of
steep slopes, and it will be important to ensure that adequate construction BMPs are applied to
protect against inadvertent damages on and offsite (see Special Condition 2d).

The project is located within an area that has been deemed archaeologically sensitive by the
Marin County Archaeological Sites Inventory. While the excavation work proposed is relatively
minor and within a previously developed parcel, there is always the possibility that cultural
resources are discovered during construction. In order to meet LCP requirements should there be
such discovery, all work shall be immediately stopped and the services of a qualified consulting
archaeologist shall be engaged to assess the value of the resource and to develop appropriate
mitigation measures (see Special Condition 3).

Finally, the project site is not located within an area known to provide habitat for rare,
threatened, or endangered species. The site is over one-half mile away from known monarch
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butterfly nesting trees, and contains no watercourses. It has been developed and used
residentially for some time, and is located in an existing residentially developed neighborhood.
There is no evidence that the project would impact any LCP-protected habitat resources.

F. CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA)

Section 13096 of the California Code of Regulations requires that a specific finding be made in
conjunction with coastal development permit applications showing the application to be
consistent with any applicable requirements of CEQA. Section 21080.5(d)(2)(A) of CEQA
prohibits a proposed development from being approved if there are feasible alternatives or
feasible mitigation measures available which would substantially lessen any significant adverse
effect which the activity may have on the environment.

Marin County, acting as lead agency, found the proposed project to be categorically exempt from
the requirements of CEQA per Section 15302, Class 2 of the CEQA Guidelines, because the
County determined that the project entails the addition of a large floor area equivalent to the
replacement or reconstruction of an existing single-family residence.

The Coastal Commission’s review and analysis of land use proposals has been certified

by the Secretary of Resources as being the functional equivalent of environmental review under
CEQA. The Commission has reviewed the relevant coastal resource issues associated with the
proposed project, and has identified appropriate and necessary modifications to address adverse
impacts to such coastal resources. All public comments received to date have been addressed

in the findings above. All above findings are incorporated herein in their entirety by reference.
The Commission finds that only as modified and conditioned by this permit will the proposed
project avoid significant adverse effects on the environment within the meaning of CEQA. As
such, there are no additional feasible alternatives or feasible mitigation measures available which
would substantially lessen any significant adverse environmental effects that approval of the
proposed project, as modified, would have on the environment within the meaning of CEQA. If
so modified, the proposed project will not result in any significant environmental effects for
which feasible mitigation measures have not been employed consistent with CEQA Section
21080.5(d)(2)(A).
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Crosby Residence Addition 9 Ahab, Muir Beach CA

Originally proposed [
and Marin County-
approved design
with resulting Muir
Beach view
blockage from top
of public stairway,
looking south.

[Marin coastal hills 2009 Addition Sutro Tower and
San Francisco

[Muir Beach cove

Revised proposed
design with

resulting view
blockage from top
of public stairway,
looking south.

To of public
stairway

2012 Revised Addition

Visual
Source: AV Impact
=" Analysis LLC
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Originally proposed and Marin County-approved design with resulting Muir Beach view blockage from top of public stairway, looking south.
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Revised proposed design with resulting view blockage from top of public stairway, looking south.
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Top of public stairway


Photo taken from edge of
Ahab Drive from western
end of property looking

7-‘3— Y :"To,p of pu_bjlic Stairway







Photo taken from top
step of public stairway,
looking south towards
Muir Beach and towards
the proposed western
addition




Photo taken two steps down
stairway




Photo taken six steps down
stairway




Photo taken midway down staircase. No public
view to be obstructed by residence.







Photo taken from middle of stairway looking
southeast towards house
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Photo taken from second set of stairs, looking "
west
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Photo taken from second step of public
stairway, looking south towards Muir
Beach cove

Public view
. western addit
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Photo taken from driver's vantage point on

Ahab Drive

western addltlon




Photo taken from passenger's vantage point
along Ahab Drive

PubI|c V|ew to be blocked by pfoposed
western addition




; P e £/ ,“" - :‘:‘:{# _\ ‘ \': ":: ) /;
<’ Phota'taken from:Ahab Drive loaking ageaster
existing residence 7 ™ e T T

3
-
v
o
|




.’-\ .

Coastal views to be blocked /

by proposed eastern addition
Story poles showing proposed
eastern addition




ST TR SN L |

®

ion

.\!.

A

it

B

v ‘
J/downcoast expans

sthern

e



e
i

FERB-@4-2011 16:2¢ L. OAKLAND : S18 622 2271 P.g2

; 'SUPERIOR COURT OF THE STATE OF CALIFORNIA |
9 ~ COUNTY OF MARIN |
10 | " UNLIMITED GIVIL JURISDICTION
i1 ' : '
1211 Edward J, Hyman, Deborah A, MeDonald, ) CASE NO. CIV 094682 [
3 || Richard 8. Kohn and Brenda F. Kohn, ) §
) RULINGS ON PETITIONERS' REQUEST
14 Petlticners, ) FOR JUDICIAL NOTICE, PETITIONERS!
A ) MOTION TQ DEEM FACTS ADMITTED;
15 ' ) REQUEST TO STRIKE VERIFIED - -
iy _ ) CROSBY ANSWER AND AUGMENT
California Coastal Commission, ) THE RECORD, AND THE PETITION
17 ) FOR WRIT OF MANDATE
Respondent, } :
13 )
19 | Timothy Crosby, County of Marin and ) —_
. Marin County Community Development )
20 § Agency, ;
u Real Parly In Interest )
22 ' ' ' )
“ Petitioners’ Request for Judictal Notlee, Petitioners’ Motion to Deem Facts Admitted,

2 || Request to,Strike Verlfisd Crosby Answer and Augment the Record, and the hearing on the Wrii
as | Petition were before the Court,on January 21, 2011, Self represented Pefitioners Edward
Hyman, Deborah McDenald, Brenda Kehn and Righard Kohn appeared, Joseph C. Rusconi;
Esq. appeared for Respendent Callfornia Coastal Commission. David Zaltsman, Esq. appeared
on behalf of Real Party In Interest Marin County Cemmunity Development Agency and County of
Marin. Reuben Becker, Es. appeared for Real Party In Intarest Timothy Crosby.

i3
27

28
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14
o
12
13

14

- and the Panoramic Highway.

- Sip s22 2271 F.83

Having heard argument from the self reprasented Iltigants Respondents and Real Parties
in Interest, the court took its tantative rulings under submission. Having reviewed the new cases
cited by respondent at the hearing and reviewed anew ths issues, the court, adopting its
tentative rulings, sets forth its final rulings on sach of the matters.

urt revisw of the Jan 2. 2011 arqumen

* At the hearing on the writ petition, respondent's counsel characterized the courf's finding
as that, “Na reasonabls person could find that the view impacted was nat significant....”
Actually, the court found that "no reasonable person could find that the view shown In the.
phafos”!.e., the phofos in the record befare the commission—"is not ‘significant’ in iteelf."
Respondent's counsel argued at the hearing that the vlew was not sighificant because ‘similar-
views can be seen nearby in areas more frequently used by the publie." Thus, this case
involves the use of standards not spelled out in the applicable statutes or caso |aw, which might
affect many other casas, .

Respsndant's counsel aiso argued that the court’s decision Ignores three of the four cther
factors histotically applied by respondent.  In this case, the #irst factor is closely intertwined with
each of those factors. Tha Planning Commission, the Board of Supervisors and respondent
presented a mrixture of sometimes confiicting thearies in favor of real parly's application and the
lack of & “substantial issue"—including application of the LCP only to “signed” or designated
viewing areas, the "Hesting” view theory, the interpretation of a zoning ordinance to efrectwely
add the word “all’ to the term “public viewing places,” the avallabmty of substantially equwalant
views, the Interpretation of the LCP to incorporate no part of the Muir Beach Community Plan,
and the interpretation of LCP Policy 21 (final paragraph) to apply only to views from Highway 1

By finding ‘factual and legal support’ for the local government's decision, &t the same
time It rejacts at [east part of the local gavernment's ratlonale, respondent's 'no substantiel ¥
jssue” determination creatss potential confusion for future cases involving “fleeting” views fram
non-designated areas other than the listed highways, where views from othar points might be
daseribed as similar.  Acaording ta Real Party Crosby's awn statemend, his property is not eyen
in the subdlvision where the county's resolution would find this view impairment to be -
acceptable. (See AR 1:89, AR 6:945-6:946.) By relying on a purported focal m{erpretatmn of
LCP Policy 24, without citing any portion of the record where that interpretation was actually

e
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1 inconsistent with the sentence construction, “A longstanding rute of statutory construction--the

made (see AR 6.935), resbondent also left confusion as to Interpretation of Pelicy 21—applying
countywide, At the hearing, responcient’s counsel did not argue that the second traditional
factor—extent of the development—helped to support its decislon. Respondent approved &
staff recommendation delsting references to the project as "modest.” (AR §:711.)

Respondent and the County further argue that this court is incorrect. in congluding that
respondent’s interpretation of LCR Poliey 21 {final paragraph)~to profect only views from
"Highway 1" or the “Panoramic Highway"—is clearly ermoneous. Deputy County Counsel David
Zaltsman asked the court for clarification of its reasoning that respondent’s view was '

'Jast antecedent rule'~provides that 'quaiifying words, phrases and clauses are to be applied fo
the words or phrases immediataly preceding and are not to.be construed as extending to or-
including others more remote.' " (See, e.9., Renee J. v. Superior Court (2001) 28 Cal 4™ 736,
743 (chtations pmitted).) Here, a comma separates the phrase "Bolinas Lagoon” from “the
national or State parklands from Highway 1 or the Panoramic Highway.”  This rule of statutory
interpretation has an exception where “the sense of the entire act requires that a'quaiifying word
or phrase apply to several preceding words,..." {Id.}) As explained by this-court, an
interpretation whereby the words ‘from Highwiay 1 or the Panoramic Highway” would not medify
“Bolinas Lagobn” or “an exXlsting view of the ocean” is the only reasonable interpretation
consistent with the Coastal Aot and the'whole of the LOP. (See AR §:562 (giving equal
importance to view protection “from public roads, beaches, trails, and vista points), AR 5:497 -
(purpuse of LCP to ensure togal actions’ coﬁf'ormance with Coastal Act), and Public Rasouroeé
Code, §30251 (requiring that permitted development be "sited and designed to protect views to
and along the ocean and scenle coastal areas,” without limitation to views from highways),) The;
distinction which deputy county cuunéel atiembts to draw betwean zoning sectlon |
22,56,130(0)(2) and section 22.58.130(Q){(3} also is not applicable; it would Hmit view
impairment from riginal construction but have no sffect in cases, such as this one, where new
eonstruction would add nearly 1,600 square feet—making the structure effectively "new.” (See
AR 5:881,8:931.) The court also noies that the interpretation offered by deputy county counsel
at the hearing—that section 22.56.13D(0)3) does not apply fo a "remodal”-—-—ap'pears fo differ
with the expressed reasoning of respondent. (See AR 6.033 (finding that the approved addition
"is also compatible with the character of the surreuinding environment as required by zoning |

w3
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1| code section 22.56.130(0)(3)...").) It remains difficult to determine exactly what
1]l “determination” of local government that respondent finds fo have "factual and legal support.”
3 As to the incorporation of the Muir Beach Community Plan, the county arg ued that the
4 | LCP would prevail to the extent of an inconsistency. As interpreted by the court, the doouments
would not be inconsistent in any way relevant here. The ommiunity plan, adopted at the same .
time as the LCP, aids in the interpretation of the LCP. C

. Cancading that “consideration and protection of the views” is required by Public
Resources Code, section 30251 (whish differs from a theory that ocean views are protectsd only
fromm certain highways), respondent’s counsel want oft to argue that “there was...an overall
| enhancement of the views that were avallable to the public from the trall.”  This "overall
10 | "enhancement of the views" theory is backed anly by the shifing and somewhat conflicting
it} positions of locat decision-makers and respu-ndent.
iz Respondent is correct that the court must give deference to an agency's legal
13 | interpretation *appropriate to the circumsiances of the agency ection.’ (See, 8.g., Reddel v.
u | California Coastal Com. (2009) 180 Cal.App 4" 058, 965.) That does not mean, however, that
the court must give deference to an interpretation which clearly conflists with wafl-established
principles of statutory construction. Respondent’s interpretation, of LGP Polioy 21, protecting
ocean views only as found from certein highways, simply canhot be reconclled with section
30251 and other porfions of the LGP,

The aases citad by respondent at the hearing, each related to the standard of review, did
not change the legal landscape on which the court’s ruling was based. Some part of the court's
ruling consists of legal interpretation where respondent ls entitled to somewhat less defarence.
Respondent's cited cases of Coasfal Southwest Dev Corp. v. Califomia Coastal Zone
Consetvation Com. (1 9?6) 55 Cal App.3d 525, and Ciy of Chufa Vista v. Sup. 'Ct. (1082) 133
Cal.App.3d 472, involve the different matters of the commission's denial of a permit and the
sommission's refusal to 'approva' an LCP. In Whaler's Village Club v. California Coastal Con.

( / éﬂ&) 173 Cal.App.3d 240, the court applied the substantial evidence tost to evaiuate the
commisgian's imposition of pemit conditions. Nothing I the courts' holdirigs is inconsistent with
tha standard applisd by this caurt. |
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| . 2 This ¢ase nvolves a procedural and substantive challenge to a declsion of the California

il Coastal Commission (“respandent”) which would allow a private party’s home addition fa

| undermine views from the top of a staliway path to the beach, ‘ ‘

5 " In May, Judge Ritchie granted petitieners’ motion for & stay of respondents’ decision fo f ;

6 || dismiss their appeal. In recommending that ardet, Dennis Leader suwmmarized the relevant : }
|

7 || facts as follows:

Petitioners as self represented [itigants, residents of Muir Beach, filed an appeal to
the Cafifornia Coastal Commission of the decision of the Board of Supervisors to

T 9 lssue a Coastal Development Pormit fo Real Party in interest Timothy Crosby, to
gonstruct an additlon to his home at 8 Ahab D1, The permit allows Crosby to
10 canstruct a 1,689 sq. ft, addition to his 2,058 sq, ft. house overlooking Muir Beach

Cove, !nthe proceedings before the County Planning Commission and the Board
of Supervisors, Patitioners objected to Crosby's application, arguing it would bloek
12 - " the public’s unique coastal view of the cove and beach from the public road (Ahab
Dr.) and from the top of the public stairs leading down to the beach.

I3

" in their appeal 1o the California Coastal Commission (Public Resources Code §
- 30603), Petitioners claimed the project is inconsistent with the County’s Local

15 Coastal Program (LCP), which provides for the protection of visual resources,

» bacause the contraction would Impalr a significant public view of Muir Beach as
saen from these venues, supra. (LCP § 22.66.130{Q)); and the project is

17 incompatible with the character of the surrounding nature of the built environment.

» Evidencs from the Board of Supervisors’ hearing and from the California Coastal

” Commission appeal shows that from the vantage point at the top of the stainvell, a
persan has a view down to the beach, whits water view and ovean view; a view

0 which the Board Supervisor Kinsey desctibed as "absolutely a spectacular jewel of
a view." . Planning Commissioners Holland said of that view: "there s that view

4 there and it's undeniable and it's a wonderful view down to the big beach.” (Am.

I;doﬁon. Ex. 1, p. 8; Kohl  18). Other Supervisors made similar remarks. (Kohn
€) ‘ . .

Evidence from the Callfornia Coastal Commission hearing establishes that the

¥

2

o . . construction would obstruct this view: As Commission Staff Senjor Deputy Directol]

2 Lester stated: “And so you can see ffom this vartiage point of that view, that there
is no question that the view would be obstructed, . . . (Callfornia Coastal

26 Commission transcript p. 3:8-7, 16:9-14)

o The California Coastal Commission Staff concluded that while this view would be

abstructed by the construction, there were other pubiic places to view the cove and

P
beach below: “Our analysis and recommendation of ne substantial issue is raised

. "
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-becausa we don't think, in the context of the views available from other pu lic

. 30823.)

-dismiss the appeal, arguing: the Californla Coastal Commission violated its own

' Croshy opposes the requeét, arguing Petitioners have not provided any admissible

On May 10, 2010, Judge Ritehie confirmed, infer alla, the following pottion of his tentative

SiB 622 2271

areas in this vicipity, that this would constitute a significant view that would be
obstructed, of impacted, by the development.® (Id. at p. 3:13-17)

On August 12, 2009, by a vote of 6:4, the Callfornia Coastal Commission
dismissed ttie appeal as raising “no substantial issue” pursuant to Public
Resources Gode § 30626(b), adapting the staff's conclusion that while the view
that will be impacted by the project, it is neither significant nor unique. (Califarnia
Coastal Commission transeript p. 22-24) While that appeal was pending, the effect
of the County’s actions was automatically stayed. (Public Resources Code §

Patitioners have filed this petition for Administrative Mandamus (Code Civ. Proc, §
1004.5), seeking to reverse the decision of the California Chastal Commissian fo

procedutes while processing Petitioners' appeal; the Califomla Coastal
Commission misinterpreted the policy behind LCP; and its finding there was no
“significant impact” to the coastal view was erroheous as a matter of law.

The merits of the petition are nat currently before us.

Petitioners ask this court for a discretionary stay of the Califomia- Coastal
Commission’s decision (i.e,, to dismiss the appeaf) pending determination of the
mandamus petition. {Code Civ, Proc, § 1094.5(g).) ... The State has taken no
F‘°s“'°'jl )cm the issue whether the stay would be against the public interest. (Oppo.
p. i, n

evidence to show that tha public interest will not be harmned by = stay.

PETITIONERS' REQUEST FOR A STAY OF RESPONDENT CALIFORNIA

COASTAL COMMISSION'S DECISION TO DISMISS THEIR APPEAL, PENDING
THIS COURT'S DETERMINATIONOF THE SUBJECT FETITICN FOR WRIT OF
ADMINISTRATIVE MANDAMUS, IS GRANTED, (CODE CIV. PROC. § 1094.6(g).)

PETITIONERS’ ALTERNATIVE REQUEST FOR A PRELIMINARY INJUNCTION
IS DENIED. (CODRE CIV. PROC. § 526). : ; .
RESPONDENT TAKES NO POSITION ON WHETHER A STAY SHQULD BE
GRANTED, (OFPO. P, 1, N.1) RESPONDENT CONCEDES THE
ADMINISTRATIVE RECORD WILL NOT BE READY UNTIL SOME TIME IN
JUNE, FURTHER, THE FAILURE TO GRANT A STAY WILL MAKE THE
CONTROVERSY RAISED BY THE PETITION MOQT.
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support of petitioners’ first request for judicial notice; 2) declaration of petitioner Richard S. Kohn

ALSO, THE NATURE OF THIS LITIGATION, AS REFLECTED IN THE PETITION
FOR WRIT OF ADMINISTRATIVE MANDAMUS REAL PARTY IN INTEREST'S
OPPOSING PAPERS TO THIS MOTION, THE TRANSCRIPT OF THE HEARING
BEFORE RESPONDENT, AND RESPONDENT'S STAFF'S ORIGINAL REPORT,
ESTABLISH THAT THIS ACTION CONCERNS THE CONSTRUCTION OF AN
ADDITION TO A SINGLE FAMILY DWELLING, AND ANY DELAY AFFECTS
ONLY THE HOMEOWNER, REAL PARTY IN INTEREST. ON THIS RECORD,
THIS STAY WILL NOT BE *AGAINST THE PUBLIC INTEREST." (CODE CIV, -

PROC. § 1004.5(g).)

IN REACHING THIS CONCLUSION, THE CQURT DID NOT CONSIDER NOR
ADDRESS THE MERITS OF THE PETITION, THE COURT'S REVIEW OF THE
EVIDENCE ON APPEAL BEFORE RESPONDENT COMMISSION WAS ONLY
FOR PURPOSES OF CHRONOLOGY AND BACKGROUND INFORMATION,
THIS COURT DID NOT CONSIDER INADMISSIBLE HEAREAY EVIDENCE OR
EXTRA-RECORD EVIDENCE. .

ACCORDINGLY, PETITIONERS' REQUEST TO TAKE JUDICIAL NCTICE OF
THE CERTIFIED COPY OF THE CALIFORNIA COASTAL COMMISSION'S
HEARING TRANSCRIPT, AND THE COPY OF THE STAFF'S ORIGINAL
REPORT IS GRANTED, (EV. CORE § 452(d).) THE REMAINDER OF THE
REQUEST TO TAKE JUDICIAL NOTICE 15 DENIED

REAL PARTY IN INTEREST CROSBY'S REQUEST TO TAKE JUDICIAL NOTICE
OF THE BUREALU OF LABOR STATISTICS, IS GRANTED (EV. CODE §. 452(h);
BUT THE REQUEST TO TAKE JUDICIAL NOTICE OF THE WALL STREET
JOURNAL ARTICLE I8 DENIED, :

. RESPONDENT'S AND REAL PARTY IN INTEREST'S REMAINING -
~ EVIDENTIARY OBJECTIONS AND MOTIONS TO STRIKE PETITIONERS’
~ EVIDENCE ARE QVERRULED AND/OR DENIED. :
Mowever, Judge Ritchie alfered his tentative ruling Insofar as it went on to deny Crosby's
request for a bond requirement; the final order conditioned the stay on a $20,000-bond,
On August 23, 2010, pefitioners filed notice of a2 motion to augfnent the administrative
record with three items: 1) A document calied "Frequently Asked Questions: The Coastal
Commission Permit Appeal Procese”, (hereinafter "FAQ document”), lodged with the clerk in

dafed February 18, 2010, filed in suppert of the stay and relating a conversation with
Compission Executive Director Peter Douglas; and 3) DVD of respondent's 8/12/10 meeting “for
the limited purpose of visually showing the distribution of the pink covered Addendum to the
Commission during the 8:30 break.” (Notice, p.2:12-21,) In the same motien, petitioners
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i item 8, pertaining to statutes arid regulations.  This would have the court notice specific

( ( ]

requested that the court strike the unverified answer of homaowner Crosby, and deem cartain
allegations In the petition {39, 42 end 43) established.

Petitioners accompanied the motion with a second request for judicial notice. The parties
have asserted strohg positions in favar and in opposition to the requaét; the briefing on it alone
totals 29 pages.  The motion was set for hearing on December 1, 2010. Judge Ritchie
santinued the hearing to January 5, 2011, the same date as the hearing on the writ'.
Respondent filsd opposition to: 1) petitioners’ second request for judicial notice; 2) petitioners’
motien to augment, strike, deam facts admitted; and 3 Ythe writ petition itsslf. Petitioners filed
reply memoranda,

1,_PETITIONERS' SECOND REQUEST FOR JUDICIAL NOJICE,

Petitioners seek judicial notive of seven ftems. Respondent daes not object to most of

sections of the Public Resources Code, Code of Civii Procedure and Government Code; the
Califarnia Gode of Regulations, Title 14, secfions 16301-16303 and 13118; and Marin County
interim zoning regulation §22.56.1301(0)(2) and (o}(3). Respondent oblects only {o notice of
sections 15301-153083, as irtelevant to the writ; these pertain'to CEQA, and this is not a CEQA
wiit. Petitioners contend that the regulations help fo-olarify the mesaning of the reference to
"Glass 2” and "Class 1" in part of the racord, (See AR 1:18 (comments by county environmental
coordinator),} Sestions 16301-15302 do define Classes 1-3, so they actually may be relevant
to explain certain comments in the record. As respondent does not oppose the remalning
request and the court specifically is permitted to notice regu!ations' and legislative anasctmente
(Ev. Code, §452, subd.(b)), judicial notice of item 6 is granted.

The other six items are more controversial. These Include: 1) the "FAQ" document; 2, 3}
minutes of the July 23, 1679 and August 21, 2679 meetings of the Marin County Board of
Supervisors (hereinafter "MCBOS"); 4) the Muir Beach Community Plan; 5, 8} video recortdings
of a hearing of the Marin County Planning Commission ("MCPC") February 9, 2009 and &

i Although the warding of she motion might suggest the need for yuorder prier 1o the hearing on the writ, tho muties all beac on the merirs.
. Also, the mation (o “deemn facts establishod® is nos a discovery mation—it Js sdiressed (o three parageaphs of the Pelition akin 1o 2 motion
for aummary Judgment. * .
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1 heanng of the MCBOS on March 31, 2009; and 7)the American Heﬂtage Dictionary definition of

2 the word “unigue.” i
3 Respondent argues that generaliy. Califonia courts "will not fake judicial hofice of j

material that is not contained In the administrative record."  That is true insofar as the materlal_
""¢ I would affect the weight of the evidence that the petitioner.chaitns is Insufficlent to support the
findings. However, it seems that the court may take judicial notice of material outside the reccrd 1

when offered for some other purposes. |
As to judictal notice In a mandamus proceeding, one treatise offers the following opinion:

Judiclal notice provides a method for obtalning the admission of certain extra-

4 record evidence. Howaver, the evidence must fall into one of the groups of |
judiclally noticeabla matters set forth in Evid C §§451-463, and it rnust be refevant, :

For sxample, ceriified coples of the officlal records of cities, counties, special

i districts, the State of California, and the courts may be judicially noticed....

12 (See C.E.B., California Administrative Mandamus (3" ed.2009), §4.4.) As a “practice

13 | T, the authors observe,

© Posuments referred to in the pelition for writ of mandate, but not attached to the
petition, can also be judicially noticed. For example, if the Issue is whether a publig -
15 agency procesded In the manner required by law, and the applicable law is a Joval
ordinance, resalution or general plan that is not contained in the administrative
record, that ordinance, resolution, or general plan can be judicially noticed. Note,

14

16

1 however, that not all legislative records concerning a statute ars judicially _
18 noticeable. [citing Kaufmean & Broad Communities, Inc, v. Performance Plastering, | . .
o " Ine. (2006) 133 Cal.App.4".26,31....) Judiclal notice can be used to have the

court consider extra-record evidence to support such affirmative defenses as res
20 judicata, collateral estoppel lack of standing, and the statuto of limitations.

Thus, certified copies of court documents can establish a res judicata or collateral
estoppel defense, and the records of the Secretary of State and County Recorder
22 can be used fo sstablish a standing defense, The officlal records and enactments
of a public agency van giso be used fo astablish thet the ageney failed fo procesd
in the manner required by Its own reguiations, and legislative history can ba

"’"“- judicially noticed when a government statute is amblyuous and as not heen_

25 interpreted in a reported.decision.* (1d.)

In Western States Petroleum Assn. v. Sup. Cf. (1995) 8 Cal.4" 558, the court wrote at

page 573, fn.4;

We need riot declde whether courts may take judicial notice of evidence not
%) contalned in the administrative record when reviewing a quasi-legislative decision
for substantial evidence under Public Resources Code seotion 21168.6. (See Evid.

210

3

27

0.
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] Code, §§ 451-460)) In light of the anelogy we draw in this case, it would seem
logical to conclude that the rules gaverning judicial notice in such Instances would .
be akin to those appllcable In reviewing couris. (/d., §458.) However, woulld

s naver be proper to take jutiical notice of evidence that (1) Is absent from the
4 adininistrative record, and (2) was not before the agency a the time it made its

' decision. This is so bacause only relevant evidence s subject to Judicial notice {
d Paople v. Superior Court { Smolin) (1986) 41 Cal.3d 758, 768 [225 Cal.Rptr. 438,
6 716 P.2d 991, revd. on other grounds-sub nom. Califomia v. Superior Court of

California (1987) 482 U.S. 400 196 L Ed.2d 332, 107 8.Ct. 2433]; Mezzetl] v. Cily
of Brisbane (1977) 87 Cal. App.3d 588, 578 [136 Cal.Rptr. 751]}, and the only -

B’ evidence that s relevant to the question of whether there was substantial evidenos
to suppart @ quasi-leglsiative administrative decisfon under Public Resources Code
sectian 21188.5 is that which was before the agency at the time it mads its
10 . decision. [Emphasis added.} ‘

12 Thus, the rules for judicial notice are closely tied to the rules for when extra-record
3 | evidence is admissible. At pages 578-678, the Western States court wrote:

WSPA contends that evidence that could not be praduced at the administrative
iavel in the exercise of reasonable diligence” should be admitted in traditional

13 mandamus proceedings. We agree. Extra-tecord evidence is admissible in
p administrative mandamus proceedings under such clroumstances (Code Civ,
: Proc., § 1084.5, subd, (#)) and we see ho reason to apply a different rule in
i traditional mandamus proceedings...,

[Allthough we agree thaf there Is such an exception in traditional mandamus
proceedings challenging quasi-legisiative administiative declsions, this exception is( :
20 ‘ to bs very narrowly construed. Extra-record evidence is admissible under this
excaption only In those rare instances i which (1) the svitience in guestion existed
x before the agency made tts decision, and {2) it was not posslble In the exercise of
z " reasonable diigence to present this evidence to the agency before the decision

2 was made so that i could be considered and included in the administrative record,
U In reaching the conclusion we provide taday, we do hot foraclose ‘the possibility
28 that extra-record evidence may be admissible in traditional mandamus acticns
challenging quasiegislative administrative decisions under unusual circumstances
or for very limited purposes not presented in the case now hefore us. Indeed, as
27 : we noted earlier, the federal courts have aliowed admission of extra-record
evidence under certain clrcumetances. (See, 6.9., Asarco, fno. v. US.EFLA,,
supra, 618 F.2d 1153, 1160 Jextra-record evidence is admissible “only for

26

b

-lﬂ-
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background information ... or for the limited purposes of ascertaining whether the
agency considered all the relevant factors or fully explicated its course of conduct
or grounds of decision'].)  We have an bccasion Jonked 1o the federal courts for
persuasive authorily in the area of environmental law, (See Wildiife Alive v.
Chickering (1976) 18 Cal.3d 180, 201 [132 Cal.Rpfr, 377, 553 P.2d 537]
“["Recognizing that [CEQA] was modeled after the [National Envirenmental Policy
Act, 42 U.5.C. §4321 et geq.], we have consistently treated Judicial and
administrative intzrpretation of the latler enactment as persuasive authority in
Interpreting CEQA."].) In addition, commentators have suggested other limited

exoeptions to the gensral rule of inadmissibility, (See . 5, anfe.) However, extra- |

record evidence can never be admitted merely o contradict the evidence the
administrative agency refied on in making @ quasi-legislative decision or to raise &
" question regarding the wisdom of that decision. [Emphasis added.)
In footnote & at pages 675-6786, the Supreme Court cited the opinion of wellkknown

authors (Kostka & Zischke, Practice Under the Gal. Environmental Quality Act (C.E.B, 1893)) -
that extra-record evidence should generally not be admissible in treditional mandamus actions
chaliehging quasi-legistative administrative decisions. The court added:

These cormmentators propase several limited exeeptions to the gensral nule
excluding exira-record evidence in traditional mandamus actions challenging
guasi~egislative administrative decisions. Specifically, thay suggest that courts
should admit evidencs relevant o (1) issues other than the validity of the agency’s
glasi-egislative degision, such as the petiioner's standing and ‘capacity to sue, (2)
affirmative defanses such as laches, estopps! and res Judicata, (3) the accuracy of
ths administrative record, (4) pracedural unfairmess, and (5) agency misconduet,
[(Kostka & Zlschke, Practice Under the Cal. Environmental Quality Act, op, oif,
supra, § 23.55, pp. 987-968.) Because none of these exceptions apply 1o the case
at bar, we need not conslder them.

In San Joaquin Local Agency Formation Com'n v. Superior Caurt (2008) 162 CalApp.4™

169, :
the court addmssad'the Jssue of “whether a disappointed app'iicant to a local agency formation
commisslon can take the depositions of the commissioners to learn what extra-record
information the commigsioners had when they denied the application and what additional
information they needed to approve the application. * It held that such depositions cannot be
iaken because “extra-record evidence ls not admissible in an actien or proceeding challenging a
quasl-iagisfative admintstrative decislon and because the discovery permitted In this case would
vivlate the-deliberative process privilegs....” (Id. at183) Concerning the exception described
in Western States, it wrote at bagas 168-16%: |

-11-
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exceptions which the Wastern States court had left open as a possibility. It wrote at pages 169-
171:.

. Application stated they found the informatian insufficient ta cairy the District's

The ¢

This exception applies fo evidence the applicant of opponent had, but was unable
ta present to the agency for some reason desplte the exercise of reasonable
diligence. The District contends this exception applies because it asserts it was
held fo a standard it did not know axisted. The commissioners required additional
information, but did not tell the District what that information was. The District
construes the commissioners' remarks that they needed more information io .
approve the Application as invocation of a secret law or unwritten rules that were
not disclosed to the District.

The lower court's discovety order permits depositions fimited to “all unprivileged
information that the deponents had prior to June 16, 2008, ... and what additional
information the Commissloner deponents needed to recommend adoption of the
stoff recommendation ta approve the prolect.” The information sought does not fall
within the exceptian noted In Westerm Btates....

The first categary of discovery does not disclose any purperted secref law applied
by SJ LAFCO. Rather, the District suggests Sd LAFCO relied on information not in
the administrative record in making ifs decision, If so, its decision will not be
supported “by substantial evidence In light of the whole recard.” {Cltation.]

The second category of information asks what more is needed to change the
commissicners' minds about the Application. Goverment Code section 5682412
sete forth the necessary information for an Application, including Information about
costs and & plan for financing the sstablishment of the new class of services.
Section 56824.12 does not sat a threshold of information for approval; rather, 8J
LAFCO Is faced with a policy decision, The commissioners voling against the

burden. A resolution stated the Appfication was denied for failure to satisfactorily
demanstrata “administrative, technical, and financial capabilitiss(.{*

It is speculative that any addltional information necessary to obtain approval
exlstad, but, in the exercise of reasonable diligence, was unable 1o be presented to
§J LAFCO, While the District argues there ls some secrat category of Information I
did nat know was needed, we read the commissioners' remarks as simply stating -
they were not persuaded by the District's proposal, The denial was on the merits. if
the District had a stronger case to make, reasonahle dlligence required the District
to malke that case at the hearing. - |
outt went on to addresa the "procedural unfairness” and "agency misconduct”

12
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! The District contends the excsption for procedural unfairess applies becauss 5J
" LAFCO applied secret sfandards to the Application. As discussed above, the
District has falled to show seoret standards were applied to its Applicatien. S.J

3 " LAFGQ deniled the proposal on its merits; permitting disappointed appficants to

p inquire as what furfher showing was necessary would result in unending cases and
' impede upon the separation of powers and the deference accorded quask-

B legisiative decislons. (Westemn States, supra, 9 Cal4" at p.572....) |

The District contends the exception for agency misconduct applies because the
commissioners wére influenced by their bias against the exercise of eminent

8 domaln. In moving 1o deny the request, Commissioner Glovenett stated he was
convinced it wolld be an eminent domain issue. Chalrman Sleglock agreed with
the comments about eminent domain, All of the commissioners vofing to deny the

0 Application, howsver, also stated they did not balieve the District had provided

n sufficient information abouit the financiel aspects of the proposal. Commissioner
Giovanetti was conoemed about relying solely on the Disirict's information,

1 Commissioner Mow found the documents supperting the financial analysis

13 insufficient fo substantiate the analysis, Chairman Sieglock found a lack of

wl information to address the terms of Government Code section 58824.12 and
Commissioner Nilssen found insufficlent information on the total estimated cosis.
is .

Assuming that extra-record evidence would be admissible to shaw agency

18
"misconduct, the District has failed to make a sufficient showing. In Cadiz Land Co.

12 v. Rail Cyele (2000} 83 Cal.App.4th 74, 99 Gal Rptr.2d 378, a company challenged

1 approval of a landfill projest. It sought discovery to show the approval was Micitly
influenced by the project proponent. In particular, it sought fo depose a man in

” prison about hls ilegal activities in regard % the landfill project. The frial court

20 denied the discovery request end the appallate court affiimed. i found that since

there was no personal knowledge of the alleged illlolt acts, "the trial court could
reasonably find that Cadiz falled to establish that the requested depositions were
12 reasonably caloulated to lead to admissible evidence of agency miscanduct.” (/. at

' p. 123, 99 Cal.Rptr.2d 378.) The District has made a lesser showing of misconduct
here, While the issue of eminent domain was mentioned, all of the commissioners
2 voting sgainst the Application cited a legitimate reason--ihie lack of Information—as
25 the reason for thelr vole, The District has not established any exception to the ruls
of Western States... that extra-record evidence is inadmissible,

2l

23

26

v Further, the court held that even if an exception applied, the deliberative process privilege
28 || would preciude the depos!tion It explained at page 170;
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! Under the dellberative process privilege, senior officials of all three branches of
' govermnment enjoy a qualified, imited privilege not to disciose or to be examined
conesrning not only the mental processes by which a given decision was reached,
} but the substance of conversations, discussions, debates, deliberations and like
4 materials reflecting advice, opinions, and recommendations by which government
policy is procassed and formulated. ,
It then cited Cify of Fairfield v. Supetior Gourt (1875) 14 Cal,3d 768, explaining that:

d [Alapplicants who had been denied a permit for a planned unit shopping center
7 ' development sought a writ of mandate. They sought to depose the two legislators
as to the evidencs they relied on in voting agalnst the application, and they sought
fo obtain exirinsio svidence showing that the legislators had stated their opposition
9 to the application prior to the public hearing on the application, After the trial court
otdered the councll members to answer, the clty sought a writ of prohibition. In
granting the writ, the Supreme Court explained that the applicants could not
ni’ question the councl! members on the evidence they relied on ar the reasoning they
employed In voting against the application. (/d. at pp. 777-779....) The rule

: prohibiting inguiry into thought processes applies to local legislators such as 8J
n LAFCO,

14

12

Prohibiting inquiry info thought procegses of 8J LAFCO oommissicners exercising
quasi-legislative powers comports with the separation of powers. In an ordinary

16 mandamus review of a legislative or quaskaglslative decislon, courts decline to
inquire Into thought processes or mofives, but evaluate the declsion on its face
because leglslative discretion Is not subject to judiclal control and supervision. {Id.
18 at 171.) o '

Although the present case does not irivalve depasitions, the San Joaquin decislan is

helpful In showing the limits on extra-record evidence regasding even procedural unfairness-~the
main contention of petitioners here.

*In thelr reply brief, petitioners contend that Wastern States is limited to traditional
mandamus cases, In Friends of the Old Trees v. Dept, of Forestry & Fire Protestion (1997) 52
Cal.App.4™ 1383, the court noted that judicial review normaily is limited to the administrative
record as to both quasi-judicial deferminations by administrative mandamus and quasi-legisiative
25 || deglsions by traditional mandamue. (id. at 1380, Petitioners try to draw a distinction for
% | cases subject to the independent judgment standard of review. Assuring that a procedural
71 || Yalmess claim would be governed by such standard, the rule Is that:

2% Whether the independent judgment test...or the substantial evidence test. ..applies,
the trial court must constdar properly admitted evidence contained within the

19
20

2

23

14
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] administrative record....and may not consider papets appearing In the agency's filel
that were not infroduced in evidence at the hearing, (C.E.B., Cal. Administrative
Mandamus, supra, §6:156.)

4 In ssction 8,180, the authors add: ") the independent judgment test applies, the trial

5 couﬁ. having decided that augmentation of the record is appropriate, may admit such evidence

¢ | atthe trial...end cbnsid'er that evidence with the evidence in the administrative record.”

) With review in traditional and administrative mandate being subject to the same

| limitations as to the administrative record, it makes no sense fo disrégard Waeslemn States In this
case. The Western States court indicated that hesides compliahce with Evidence Code, section
451 et seq., a parly seeking judicial notice must show relevancs to the claim being asserted. (8 |
Cal4" at 573, fn.4,) In & substaritial svidence case, that would be the information that is part of
the record or information augmenting the record under section 1084.5, The commentators

2 suggest that further information possibly should be admitted with defenses unfikely to fully

131 appear in the record, such as procedural unfairness or collateral estoppetl. But if the matter only
14 would support an improper inquiry into commissioner's mental processes, it should not be

15 | deemed relevant and judicial notice should be denied, | . :

16 Petitioners' reply to the opposition fo judiclal nofice focuses on two cases—McAllister v.
i | Callfornia Coastal Commission (2008) 168 Cal.App.4™ 912, and Clark v. Cily of Hermosa Beach
{1996) 48 CalApp.4™ 1162, 1170, In the C.E B. treatise, California Administrative Mandamus, -
the authors cite Clark as & case that may contradict the general rule Himiting mandamus review
fo the record—sven in cases of claimed procedural unfaimess. In Clark, citizens challenged a
planning commission’s approval of permits for a view-impairing duplex. * The city council-—
including one of those citizens (Benz"}—then denied the permits on the ground the building's
size would he exceseive, The trial court granted the owners' writ petition and directed the city tol
# | reinstate the planning commission’s approval. The appellate court found that the writ was

241 proper (though it held that ths trial court should have remanded the matter to the city council to
25 4 provide the owners with a second, fair hearing).  Its decislon rested on the conflict of Interest of
2 [} ‘Benz and the council's consideration of two issues gfier the close of the public hearing. The

27 || court wrote at page 1470, fn.17:

In reviewing the propriety of the triai cobri's writ of administrative mandate, the City
contends that we gannot consider any evidence that was not before the Councli at

18
19
2
- 21

22

28

=15~

Exhibit 5
A-2-MAR-09-010 (Crosby)
Page 15 of 42




FEB-04-2814 16323 ( JOT OAKLAND ( ‘ S10 622 227t P17

! the time of its decision, L.e., nof part of the formal administrative record, In
particular, the City objects to evidence cancarning the approval of, and Mr, Benz's
apposition ta, the Clarks' 1989 permit application. Such an objection might be well

’ taken If we were detsrmining whether the Council's decision was supported by

4 substantial evidence. (See Hougman v. Board of Medical Examiners (1948) 84
Cal.App.2d 308, 313 [160 P.2d 653)) However, where the challenge involves ane

5 of procedural faimess, including the potential bias of a councilmember, we are not

6 necessarily fimited to the evidence that was before the Council. {Clting a prior

' version of the C.E.B. treatise and Western Stafes]

b In Clark, the evidence would have pertained fo such unequivocal facts as that Benz was
91 one of the citizens objecting to the owner's 1989 application and that the specific project before
1 | the council Would have directly impacted the quallty of his residence. |t apparently did not
1t | concern what Benz was thinking. The courl nated that where the vote of an interested member
12 || I8 noceasary to pass an ordinance or bylaw, “such ordinanse or bylaw is void...." (ld. at 1171.)
i Ih McAlllster, 168 Cal.App.4™ 812, 823, the court simply took judictal notlce of a land use
plan and zohing ordinance under Evidence Cade, section 452, subdivision (¢). That would not
| pose the danger of clreurmventing rules imiting mandamus review to the recofd.
Turning to the specific requests for judicial notice, they are:
(1) ITEM 1 The FAQ Document— (Respondent's “Frequently Asked Questions
Dacument). :

The petition allsges In paragraphs 15-16: “The Coastal Act presumes that an appeal raises
19 ) 2 substantial Issue. [citing FAQ, Exh.A, p.3] If itle.determinad that an appeal ralses a
20 1 substantial iésue, ther: the appeal may procéad. Normally, it takes approximataly 8-8 months fo
21 || reach a final decigion on the merits, If, howsver, the Respondent finds 'no substaritial issue,’ the
22 || decision of the local agency besomes final. feiting FAQ, Exh.A, p.3.7 '
7 Tig is Impaertant background to the decision of the respondent at issue—where it found
24 na-“gubstaﬁtlal lssue,” Itpertains to the procedure actually used, and not an imperrmissible
Inguiry into commissioners’ mental processes.
In Harrig v. Aleoholia B'gverage Control Appeals Bd. (1965) 62 Cal,2d 589, 525-698, the
court wrote: :

i

15

17

18

i

21

28 o .
21t la nat a5 though staff is offering @ laterpretation different from the commissioners. Respondent's briof acknowlsdges that
the Doastal Aet presumes an appeal raises a substantial fssue, - (1.5:9.) E

ol
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L The Appeals Board requests that judicial notice be {aken of a bulletin from the direclor of
the Department to area administrators containing & schedule of penalties under which the
standard penalty, in the absence of mitigating or aggravating circumstances, is ‘

3 suspension for a total of not more than 75 daye for the same or similar offenses as the

g anes for which the Department ordered revocation of Betfiore's license. Judicial nofice

. may be taken of public and private ¢fficial acts of the executive department of the state.
{Cude Civ. Proc., § 1876, subd. 3; Pearson v, State Social Welfare Board, 54 Cal.2d 184,

5 210 {5 Cal.Rptr. 553,383 P.2d 33)) ,

We do not agree with the Depariment's contention that the failure to make the bulletin &
84 °  partof the administrative record precludes this court from taking judicial notice of it,

This document offers background information as to the procedure actually used by the
Commission, This s relevant to pefitioners’ claims of procedural unfairess, not a question of
whether substantial evidence supports the administrative decision. (see, generally, Western
Statys Petroleum Assn, V. Sup. Cf. (1995) B Cal.4" 559, 573, in.4, 578-579; Clark v, City of
* | Hermosa Baach (1986) 48 Cal App4¥ 1152, 1170, fn.17; and C.E.B., California Administrafive
" Mandamus (3" ed.2008), §4.4. See also Ev. Code, §452, subd.(c), and Harris v. Alooholic
I\ Beverage Control Appeal Bd. (1965) 62 Cal.2d 589, §95-598.) :

16§ Hers, notice would not affect the weight of the evidence petitioners claim to be insufficient
17 { to support the decision, or ralse a guestion regarding the wisdom of that declsion. (see Westem
18 | States, supra, at pp.578-579.)

~ This request is granted given it is part of respondent’s own records and refevant to
petitionars’ procedural clalms and reflects the agency's awn interpretation of the steps required”,

LY

12

13
0

U
(2) ITEMS (2), (3), {4) Minutes of the MCPC dated July 23, 1979 adopting the Mulr

4 Beach Community Plan, minutes of the MCBD dated August 21,7979, and the Plan
” itseff— ,
Y In the petitionar's paragraph 58(my), the petitioners allege that; “The finding that the Mulr

25 | Beach Community Plan s ot part of the certified LCP is cléarly erronecus as a matter of law as
26 | Shown by the MBCP ltself at p.79."

2

28
* "This appears 1o be & sitation whers judicial notice will provide helpii) background explanation thet js not part of the
administrative recard, becauss it already was part of the agency's gerxem! records.

\.1 7u
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Petitloners ask for judiclal notice of the MCPC minutes—normally judiclally noticeable
under Evidence Code, section 452, sybd.(c). (Se¢e "notice of lodging of matetials In connection
with petitioners’ second raquest for judiclal notice” filed August 23, 2010, Exh.A) The minutes
reflect that the MCPG incorporated the staff report into the minutes of the mesting; the staff
report regommended adoption of the plan “as a broad policy guide for use in the considaration of
any future developments within the Muir Beach Community.” They also ask for judicial nofice
of the MCBOS minutes of August 21, 1978 (nolice of lodging, Exh.B, p.7, reflecting that no
comment occurred on the proposed nagat{ve_declaraﬂon and Muir Beach Community Plan.)
The supervisors unanimously approved the plan “as a general pollcy document.” Further,
pefitioners sesk judicial notice of the plan, which they olaim shows itself to be part of the LCP.

In theit appeal to respondant (AR 8:8-7), petitioners cited the LCP and the Community
Plan. They later argued that the Plan was incorporated lnto tha LCP in 1980. (AR 6.16-17.}
Also in the record, petitioners’ APPEAL quoted the refevant part of the Plan (AR 1:66-87} which
specifies doncemns about “the often destructive effects of new canstruction and remodeling of
hotmes which are not consistent with the small-scale residential character of the old community.

Future construction and remadealing shoukl be conslstent with surrounding residences and show!

cansideration for neighboring views and privacy.” Page 79 of the L CP-—which also Is part of th
edministrative record (AR 1:60-70)—states that with twa exceptions (not applicable here): "The
Muir Beach LGP land use designatiohs shall follow the Community Plan land use
designations...." Respendent cerified that LCP on April 1, 1980, (AR 1:69.) Thus, the
impartant information from Exhibits A-C already was before respondent.  Petitioners' reguest for
judicial notice simply provides the entire documents. and historical support, aa»backgmund '
The issue here i& whether respondent erroneously interpreted the LOF if had cerfiffed to

not Incarparate the Mulr Beach Community Plan.  That e an issue of law where review of an
antire doqument may be important. It dogs not pose the danger of impermissibly inguiring Into
commissloners’ thought processes ot providing naw information that might produce a different
conclusion as fo the existence of a *substantfal issue."

. Respondent's opposition brief confuses the merit of this argument with whether the court
may Judiclally notice the documents. Regardless of whether petitioners' position is correct, the
documents may help the court to determine the issus. ‘
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' Thesa documents; are appropriate for judicial notice even if they were not generated by
2 | respondent. (seé Ev, Code, §452, subd.(c),) They offer background relevant to the lega)
3 || question of whether respandent properly interpreted the LCP to not incorporate the Muir Beach
+ | Combnunity Plan. (see 8 AR 67, 18-17; 1 AR 60-70.)  Again, they do niot pertaln to @
"substantial evidence” issue or pose a danger of impraper Inguiry into commissioners' thought
processes. ‘.
Judiclal notice of ftems 2, 3and 4 is grgnted.

(3) IEMS_Video recordings of the MGPC hearing on 2/9/09 and MCBQ hearing on
R4 3/31/09 “for the limited purpose of verifying statements made by the Flanning
Commissioners and Supervisor Kinsey regarding the significance of the view in

queastion”-
" The statements of four planning commissioners and Supervisor Kinsey already are in the

12 || administrative record.  In their appeal to respondent, petitioners' May 2000 brief quoted the

13 | statements of the planning commissioners (AR 8:768); a letter brief repeated the quotes and

14 ) offered a summary of Kinsey's siatements, The videotapes were not part of the record, and

15 | respondent does not question'paﬁtlonars' guotations so that the videotépas might be naeded for
confirmation,

This petition mainly concems respandent’s interpretation of the term, "no suiystantial
issue” (Le., whether it can be found where a project admittedly impacts one public view but
leaves "similar” views intact), The comments here would not pertain to that purg Jegal issue.
They wauld pertain to the significance of the view being blocked—which really is a substantial
“ 1 evidence question. As to that question, what would be important is the information given fo
2V respondent to justify its decision of “no substantial Jssue.”  The videatapes are not of
2 i respondsnt's meetings and statsments by the respondent's members. I petitioners believed the
% || videotapes were neaaséary to make a poirt, they should have made them part of the record,

% ' Petitioners apparently want to show that one commissioner (Secord) suggested that the
2 | commission would have to rely on “thase who have seen it,” and those who had seen it actually
thought the view was speclacular.  The opinions of one canmissioner are irrelevant to show
the reasoning of the commission as a whole, (See State of California v. Sup. CI. (1974) 12
Cal.3d 237, 257-258 (objecfions should have been sustained where interrogatories sought to
determine what material the commission read and relied upon In reaching its decision and to the

H
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—

extent they sought % probe the “mental processes of the Cammission”) , and San Joaquin Local
2 || Agency Formation Cam'n v. Superlor Court, supra, 182 Cal App.4™ 169, 168-171.) ‘
3 Petitioner offefs these recordings to confirm comments pertaining to “the significance of
4| the view in qusstion.” As mere confirmation, it Is unclear how the recardings wauld be helpful;
the commlssmners staternents do not appear to be in dispute, Converning the astual
significance of the view, what Is important is the information which was before respundent ‘The
full version of the comments was not before respondent. (see Western Stapes, supra, at 573,
fn.d4.) To the extent this might reflect on the thought process of ane comissioner (see
psiitioner's memorandum supparting judicial notice, and 6'AR 826}, it is imelevant, (see, ey.,
* | state of California v. Sup. Cf (1974) 12 Cal.3d 237, 257-258, and San Joayuin Locel Agency
01 Formation Com'n v, SupenorCcourt (2008) 182 Cal.App.4™ 159, 168-171) This request is
nl dénied. -
2 (4 ITEM6 STATUTES AND REGULATIONS
1 The request for notica of Califorria Code of Regulations, Title 14, sections 15301-16303,
14| is granted. These sections may be relavant to explain the referances to "class 1" and “class 2"
i5 I 0 part of the administrative record. Due to the lack of apposition and for good cause appearing
{see Ev. Code, §462, subd.(b)), petitioners' request for judicial notice of other statutes and
' reguilations is granted, '

(6) ITEM 7 Dictionary definition of the word “unique”

As 'respondent was guick to point out in its opposition, petitioners’ request for judicial
notice did not explain their reason for this request. In reply, petitioners contend that this would
explain the comment of senior Deputy Director Charles Lester during the staif presentation to
respondent. Lester sald the view that would be obstructsd Is “unique” (AR 6:822), but added
that staff struck that language hecause similar views exist In the area. Petitioners apparently

23
want to use this definition to establish what ohe staff member myst have meant in making one -

24 '
{ comment to respondent. To that extent, it would apply to the thought process of one individual,

25 .
Tha definition thus would be itrelevant under rules explained in Sfafe of California v. Sup. Ct,

26 .
: suprg, 12 cal.3d 237, 2567-258, and, e.9., San Jaaquin Local Agency Formation Lom'n v.
Superior Courl, supra, 162 CalApp.4™ 169, 188-171.)

THis request is denied.

27

8

«20+
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1, MOTION TO CTS ESTAE 'STRIKE UNVERIEIED ANS CROS

authority for such a sanction. The court has some inherent power {o order non-monetary

AND AUGMENT _THE ADNHNISTRATIVE RECORD, ,
A, DEEM FACTS ESTABLISHED: This is a procedurally odd motion, where petitioners
seek fo have certain allegations of their pleading “deemed established” because raspondant

denled them on Information and bslief—and, they say, respendent clearly had the information

and bellef to respond,

Respondent contends that the allegations are not “material” to the writ, and thus it had the
right to an informatlon-and-belief denlal. Further, it contends that the language of the .
paragraphs was so vague that the court cannot infer respondent’s knowledge or figure what
“facts" would be established. ‘

Respondent's position arguably may be comect, but Petitioners cite no authorlty
whetsoever for this "deemed established” motion. [t has the character of a summary
adjudication motion, without meeting procedural requirements for sueh a motion,  If It was
intended to he a sanction for what they cunsidér fo be sloppy pleading, they have not clted

sanctions for a party’s misconduct in “extreme situations” (See, e.g., Del Jungo v. Hugnage/
(2007) 160 CalQApp.4‘“ 789, 799-800}, but this would not even arguebly constitute sucha
sfuation. ' ' ) '

The motion does not mest procedural requirements of Gode of Civil Procedure, section
4370, Even if petitioners are correct that respendent necessarily had the information to admit
or deny these allegations, this weuid not be the type of "extreme situation” where the court might
utilize Its inherent powers to order sanciions. (see,'e.g., Del Junco v. Hugnage! (2007) 150
Cal.App.4" 789, 799-800.) :

PetiHeNE GHET (G tebRY facts estatilished 1s denied: -

B, STRIKE UNVERIFIED ANSWER OF CROSBY.

The orliginal answer of the real party In interest was unverified, prerapting petitioners to
requast that the answer be stricken. (See Code Clv, Procedure, §446, subdivision (a)(when

complaint is verified, anawer must also be verified).) On September 17, 2010, Crosby filed an '

answer with a verification, Petitioners’ reply memo does not argue that this answer should be -
stricken, They have effectively withdrawn this part of the motion. (Ses reply memo, p.8:15-16
(relterating patifioners’ request that the court deem facts admitted and augment record, but not

21

518 622 227 P22
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mentloning Crosby's answer).) To the extent petitiohers requested an order siriking the
unverified answer of Timothy Crosby, the motion is moot. {see declaration of Rueben J. Becker
in support-of Crosby's opposiion to peitioner's motion, exh.1.) ' '
C. AUGMENT RECORD: As to petitioners’ motion to augment the recerd, the court rules
as follows: ' ' :
1. THE FAQ DOCUMENT: The court has faken judicial notice of the dogument, This
pait of the motion is deniad as moot,
2. STATEMENTS ALLEGEDLY MADE BY PETER DOUGLAS TO PETITIONER KOHN:
Pefitioners contend that shortly before the hearing on the Crosby appeal, Dougias
admitted to petitioner Richard Kohn that the reason for the staff recommeridation of “rio
substantial lssue” was manpowey shorfages and the need to pricritize. That ls what they allege
in paragraph 42 of the petition,  In his declaration supporting petitioners’ motion for a stay,
Kohn stated:

During the 3:30 break at the August 12, 2009 hearing, | approached Executive

. Director Peter M. Douglas and introduced myself, | asked him what stepe the
Commission had taken to correct an erroneous staff noty in the original staff report
concetning the accuracy of the phatographs submitled by Petiioners, He asked
me ¥ | had seen the Addendum to the report, which | had not. Nir. Douglas told
me that the reasor for the no substantial Issus determination in this case
was manpower shortages and the need to prioritize. About the same tims,
Senior Deputy Director Cliarles Lester handed me three copies of the pink
covered Addsndum and exhibits. [Emphasis added.]

Clearly petitioners are offering this information to show what they consider to be the rea/

reason for respondent's detsrmination, As such, it is irelevant—and section 1084.6 only
provides for the consideration of refevant evidence that could riot be produced at the hearlng,
Petitlonars fail to recognize the conslderable case law prohihitirig inquiry Info an agency’s
thotight processes, (sae,'e.g., State of California v. Sup. Ct, supra, 12 Cal.3d 237, 267-258,

and San Joaquin Loval Agency Formation Com'n v, Superior Court, supra, 162 Cal.App.4™ 169, |

168-171.) Here, the statements ware not even by a cummlgsioner but a staff member. Inany
event, the colirt cannot assume that the entire commission shared the reason attributed to staff.

Since it would not be appropriste for the court to consider the Kohn deciaration, this pert of the -

motion is denied.
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‘not have.been produced &t the time of the hearing (and would not have been needed at the

3. VIDEO RECORDING OF THE AUGUST 12, 2008 HEARING:

Respondent afgues that this DVD Is not needed in the proceeding, because the ime of
the distribution already 1s apparent from the record. They polnt fo AR 6:920-921, whers deputy
director Lester stated: *! believe the addendum was finished sometime yesterday afternoon,
Aﬁd, ardinarily, we attempt {a fransmit addendums to interested parties as soon a8 they are
completed. That may not have béen actomplished hers~—obviously, It wasn't in the one case,
But,' it was done sometime yesterday afternoan. [f] | did hand it, as appeliant indicated, a few
howrs ago, or an hotr ago, to them,”

The transoript shows the time of 4 p.m.  Lester made his comment 16 pages inte the
transcript, $o posslbly "an hour ago” meant 3;30 p.m. But he said "a few hours ago, or an hour
ago....” Basad on the comment, it appears that the addendum also could have been distributed
at 1 or 1:30 p.m., whichi could make a substantive difference. Pefitioners raise an issue as {0
whether the late distribution of the addendum deprived the public of notice. ¥ they had the
addendum as early as 1 or 1:30 p.m., they might have had adequate time for review before the
hearing. So, it seems that the DVD cannot be deemed unnecessary. Obviuixsty the BVD could

hearing, since the commisaioners obviously knew what time the addendum was distributed),
(Code of Civ. Procedure §1084.8, subd.{e).) This goes to an issue of procedural falmess,
without posing the danger of intruding into the commissioners’ thought processes.
Respotident's argument that a 3:30 p.m, distribufion could not viclate due process misses the
point. The DVD confirme petitioner's factual allegation to allow the court's dstermination, i
nacessary, as to whether a due process viclation ococurred.  (see Pefition, 143.)  The evidence
does not pose & danger of intruding inte Commissioners’ thought processes.
This part of the motion is granted.

Il HEARING ON THE WRIT PETITION.

“NO SUBSTA L ISSUE" D! MIN N,
Paragraph 2 of the petifion sets forth in periinent part:

The purpose of [the Commission's August, 12, 2008] hearing was to detemine the
preliminary question: of whether the appeal presented a ‘substantial issue’
according to criteria prestribed by the Respondent. Instead, in violation of its own
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| way: for now, they simply want the court to erder that the commission give Croshy's

. marnorandum to oommissnoners.

.of serutiny by respondent. If respondent finds *no substantial issus,” the local agency’s decision

| FEB-B4-2011 16125 ( JOJ ORKLAND ( ' 510 622 2271 .

procedures. the Respondent turhed the inquiry mto a summary adjudication of the
mexits... .

Public Resources Cade, section 30625, subdivision '(h)(z)i provides that respondent “shall| .

hear an appeal” on the merits unless it determines that 'no substantial lssue” exists.
Thus, petitionars do not ask the court to compel the commission ta vote any particular

development application a de novo review.

Within 49 days after an appea) is filed, respondent's axsoutive director must make a
recnmmendafion to respondent as to whether an appesl presents a ‘substantial issue. " (Public
Resources Code, §30621, subd.(a)) Pstitioners concede that respondent’s standards for #
determining a "substantial | rssue are accurately set forth in Lester's August 12, 2008 '

The term “substantial issue” is not defmed in the Caastal Act or its :mplemenhng

" regulations. {n previous decisions on appeals, the Comrnissioner has generally
haen guided by the following factors in making substantial Issue determinations:

_the degree of factual and legal support for the local government’s determination

[that the development is consistent or inconsistent with the LCP]; the extent and
scape of the development as approved or denled by the local government; the
significance of the coastal resaurces affscted by the decision; the precedsntial
value of the lozal government's decision for future determinations of its LCP; and,
whether the appeal raises only locel issues, or those of regional or statewlde,
significance.

(Pet., §14, and staff recommendation, petiticn Exh.C, p.2, fn'l AR 709—710 Ses

elso Hines v. California Coastal Com. (2010) 186 Cal.App. 4 849 (decision of First

District, Division Two, reiterating list of considerations).)

As stated in respondent’s FAQ document, the Coastal Act presutﬁes the existence of @
substantlal issue. The determination of no substantial issue has & great impact on the degres

becomes final; this takes about 2-3 months. [f respondent wants to hear a discussion on the
substantial Issue question, the appellant and applicant each will have thres minutes to present
his of her case. Iflt finds a subsiantial lssue, the appeat normally takes -8 manths {o reach a
tecislon on the merits. In the de nova phase of the hearing, the appellent usually would be

TN

Exhibit 5
A-2-MAR-09-010 (Crosby)

Page 24 of 42




FEB-24-2811 16:25 L "ORKLAND o 518 622 2271 F.26

0

1

3
14
13
16
17
13
19

0

oL

]
23
24
25
26
27

28

allawed 15 minutas for comments. (FAQ, request for judicial notice item (1), and petitlon, Exh.A,

p.26.) _ .
Petitioners urge that the "no substantial lssue” determination was arbitrary and capricious.

(Pat., T55(b){1* C/A).
In Albsrstone v. California Coastal Com’n (2008) 169 Cal.App.4™ 859, the court wrote at

page 862: o
{Tihe trial court presumes that the agency's devision is supporied by substantisl
evidence, and the party challenging that decision bears the burden of
demonstrating the contrary....In reviewing the agenocy’s decision, the court
examines the whole record and considers all relevant svidence, including that
gvidence which detracts from its decision...."Although this task invoives some
walghing to fairly estimate the worth of the evidence, that limited weighing daes nof

. constitute independent review where the court substitutes its own findings and

" inferences for that of the Commission. Rather, it is for the Commission {o weigh
the preponderance of conflicting evidence, as [the courf] may reverse its dacislon
only if, based on the evidence before it, a reasonable person could not have
reached the ¢conclusion reached by it." [Citations.]

With that degree of deference in mind, the court noted that Public Resources Code,
sectlon 30625, subdiv!sion {b}, requires the Commission to hear an appeal from & local agency
decision unfess it finds no substantial issue was raised. The court continued at pages 863-864:

It must first be noted that the question here is not whether appellants appeal
ralses any Issue but whether it ralses a substantial one. A Substartial lssue s
defineg as one that presents a "sighlficant question® as to conformity with the
certifled focal coastal program, (Cal.Code of Regs,, tit. 14, § 13115.) We review the
Commission’s determination of whether a substantlal issue hag been raised for
abuse of discretion; we grant broad deference to the Commission’s interpretafion
of the LCP since it is well established that great weight must be given to the
administrative construction of those charged with the enforcement and
interpretation of a statute. [Citatlons emitted.] We will not depart from the
Commission's interpretation unless It is clearly erronecus,

(Sees also Hines v, California Coastal Comm., supra, 186 GaLA‘ppA“‘_BSD, 849 (quoting
Alberstone (which it mis-cites as "Albertson”) in agreeing with the cammission that appellants
had not ralsed & substantial issue that required it to engage in de nove review of a development
application) )
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I though not as much as the factual issues. in Reddell v. California Coastal Com. (2008) 180

( DOJ OAKLAND

 Review of issues of legal Interpretation also requires some deference to the commission,

Cal.App.4!" 958, 965, the court wrote:

We generally defer to an agency’s Interpratation whers the agency “ ‘pussessies]
special familiarity with satellite legal and regulatory Issues’...." (Dunn v. County of
Santa Barbara (2008) 136 Cal.App.4th 1281, 1289..,. Therefore, while we axercise
our independent judgment In reviewing the Commission's interpretation of the
Coastal Act and LCP policies, we exarcise that judgment* * “... ... giving deference
to the determination of the agency appropriate to the circumstances.of the agency
actlon.' [Citation.]"" " ( 1bJd.) '

“Absent a comp'elﬁhg reason to do otherwise, we strive 1o construe each statute in
aceordance with its plain language.” [Citation.}

In evaluating the writ on this ground, the “substantial lssue” detsrmination doss not
compel any particular decision on the merits; it merely subjects the appeal 1o a de nove hearing.
Yet, the "substantial issue” determination itself requires some evaluation of the merits, in that
one oriterion Is “the degree of factual ahd legal support for the local goverriment's
determination.” This criterion calls for at least some préziiminary evaluation of the merits—in
this case, whether the visual impacts of tha project are not significant. The statuts does not
have set pracedures for the determination—such as with preliminary injunction or attachment
motions, whera the court determines “probabie” validity. - Hnwevér. it seems that an intensive
raview of the merits would have a putting-the-cart-before-the-horee effect. Perhaps it s mare
important to look at whaether the local agency appliad correct standards,

That also would pertain to the factors of “the precedential value of the local government’s
deciston for futire determinations of its LCP," and “whether the appeal raises only locel lssues,
or those of regional or statewlds significance.” K

In recommending a finding of “no substantial issue,” staff's report first stated:

A drainage easement and pathway with wooden stalrs aet into the hillside runs
downthill through traes on the western edge of the property and provides
intarmittent coastal views to Muir Beach (Exhiblt 3). 1t Is maintained by the Muir
Beach Communlty Services District (MBCSD) and is mostly used by local resident
to connect to other stairways that eventually reach Mulr Beach. The stairway path
is not identified by signs and merely connects a narow side-street (Ahab Drive)
with a narrow private street (Sunset Way), both of which are cul-de-sacs.
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' Appellants. ..claim that the approval is inconsistent with the certified LCP {Unit 1)
. requirements on protection of visual resources, and with the Mulr Beach
3 ' Community Plan concerning smail-scale community chatacter...,

s The report added:;

[TIhe approved project rakses no substantia) Jssue of conformily with the LCP in
regards to visual resources because there are no significant visual resources

¢ obstructed by the County approval,., Sscond, the Muir Beach Community Flan is
not a legal standard of review because it is not part of the LCP and Is primarily. a -
descriptive document without specific land use policies. (AR &:710)) :

10 Staff noted thaf as fo the "visual resources” policles in the LCP, certified zoning section
1 || 22.56.1 30(0) provides in part; *... Structures shall be designed to follow the netural contours of
11 || the landscape and sited so as not to obstriict significant views as seen from public viewing

13 || spaces.” {AR 5:710-711.) In deeming the views to lack significance, the report continued:

* The view that would be impacted by the development Is not signiflcant, nor i it
unique. This part of the sirest and pathway Is relatively isclated, and very simlfar

14

15 : views can be seen nearby in areas that are more frequently used by the public,
Y such as the officlal Mulr Beach access stalrway on Paciffc Way to the south and

the Muir Beach Overilook on Highwey 1 to the north. Further, the view from this
17 particular iocation is intermittent at best, and the scale of the addifians is modest.
8 Morsover, no significant view frum efther the street or pathway would be

compleisly obstructed. The County’s approval noted that the additions would have
minor visual impacts along Ahab Drive and that the pathway with wooden stalrs
20 maintained by MBCED but determined that these minor visual impacts are not

significant inn refation to the overall panoramic views available fo the public from the
street and trafl. In addition, the height would comply with the LCP 25-foct height

19

21

2 imit and the size of the dwslling would be typical of a moderate to large residence
2 inthe Mulr Beach communtty....

3“ _ Thersfore, the Commission finds that no significant LCP-protected pubfic views -
25 would be ebstruoted by the approved develapmant in contravention of zoning

2 section 22.66.130(0),
7 Qverall, tha County has provided factual and fegal support for its decleian..,As
summarized above, the extent and scope of the approved davelopmant is modest,

28 )
does nat raise significant concems with respect to scompatibility with the
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surrounding built environment, and wauld not comgletely obstruet significant views
from either the street or the pathway with wooden stalrs malntained by MBCSD.

No adversa precedent will be set for future lnterbretations of tha LCP. Finally, the. |

appeal dogs not raise issues of regional or statewide significance. (AR 5:71 1.}

Footnote 2 was a “staff note” providing: _
The phitographs included with the appellants submittal (Exhibit 2), show the story
noles before the latest revisions to the design which lo\&ered the western roof
haight, |

The MCBOS' detenhinaﬁon {resolution No,2009-26 at AR 6:715) states:

The additions would have minor visual effents along a small view window along
Ahab Drive and along the public trall. However, the visual effects are not
considered substantial because the effects ars relatively small in relatianship to the
overalf panoramic views available to the public from the street and the trail. The
public vantage points are from public rights-of-way where pecple are typically in
motion to reach a destination, and consequently the proposed addition would only
temporarily affect views. The view lmpacts would be fleeting and saon dissppear
as a persan moves further ajong the public way fo reach théir dastination, The
transitory and short-term visual effect Is acceptable within the residential
community of the Seascape Subdivision, and not considered to be & substantial
view impact to public views.” (AR 5:722.)

. In responding to the staff recommendation for the August 12, 2009 meeting, petitioners
mada varlous comments including that: 1) footnote 2 In the staff recommendation was
erroneous, in that appeliants’ photographs did reflet the latest design revisions; 2) it doesn't
matter whether the view is completely obstructed, enly If it is significantly obstructe; 3) ne
adjacent views would match the view, and the emphagis an overall views would set terrible
precedent in that Marin County has many specta'cular peean views; 4) the Planning Commission
erroneously concluded that only views from designated public places like overlooks are
protectéd: 6) this public'easement has been In use for about 40 years; 8) the "madest’
designation conflicts with statements of the deputy county counsel at the BOS hearing that the
completed struoture would be larger than 88% of surounding structures;

-28- )
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7) respondent’s staff report does not address the “fleeting moment” or “designated viewing
platform” theories, which may continue to be applied by local government without commission
clarification; and 8) staff's photos do not accurately reflect the view from Ahab Drive and the top
of the frail. Respondant's' stamp shaws that it recelved the decument on August 3, 2009.

Around 3:30 p.m. on August 12, 2009 (accerding to the record as augmented), staff
circulated an addendum which: 1) deleted footnote 2, acknowledging that it was in error; 2)
replaced page 3 of the staff report with one altering the wording of regarding impacts on views;
and 3) added a legal analysis as o mterpretatlon of the LCP. Staff alfered page 3, among other
ways, to read:

g LCP, . require d i‘ieve me struct sipnificant views as -
geen from public viswing places and that it be compatible with the character of the
sSurTou enviro Wit ard to the ogbstruction of significant 5

fficant views shall not be ohsiructe all public v lace rdless

if the viewing area is a signed or designated viewing area,

In addition to staff's review of the local recoid, staff visited and photoaraphed the
site. The view that would he impacted by the approved addition to the existing

. lng]e gmily @s;dence d&velepmem is not sxgmﬁwnt-mHe—#. uﬂique (See gtaff

part of the street and pathway is relatwely lsoiated and very simitar viaws can be
seen nearby in areas that are more fraquently used by the public, such as the
official Muir Beach access stairway on Pacific Way to the south and the Muir

Beach Overlook on H|ghway 1 to tha north Fu#he#the—v&aw#em—this—pa#hamar

: : : dost: Moreover,
no slgniﬂcant view from erthar the stmet or pathway would be nompietely
obstructed. The County's approval noted that the additions would have minor
visual impacts alohg Ahab Drive and that the pathway with wooden stairs

. maintained by MBCSD but determined that these minor visual impacts are not
significant in relation to the overall panoramic views available fo the public from the

streef and trafl, In addition, as proposed by the applicant. some of the landscaping

eqarding the 2 addition’s ¢ atib ith the surr in 2] ent

the height of the approved addition would comply with the L.CP 25-foot height timit
and the size of the dwelling would be fypical of a moderate to large residence in

the Muir Beach community...,.

Therefors, the Commission finds that {1)the approved addition is compatible with
the eharacter of the surrounding environment; and (2) no significant |.CP-protected

29~

Exhibit 5
A-2-MAR-09-010 (Crosby)
Page 29 of 42



FEB~B4—2011  18:26 ‘ JT OfKLAND ( 2 510 622 2291 P,

13
14
i5
1s

17

2l

o
23
4

23

27

21

public views would bs obstructed by the approved development in dontravention of
zoning section 22.56.130(0). .

Overall, the County has provided factual and legal support for its decision...As
summatized above, the extent and scape of the approved development errmadesb
does not ralse significant soncerns with respect to compatibility with the

surrounding bullt environment, and would not completely obstruct significant views '

from either the street or the pathway with wooden staire maintalned by MBGSD.

No adverse precedent will be set for future Interpretations of the LCP. Finally, the
appeal does not rajse issues of regional o statewlde significance. (AR 5:711.)
Locking at each of respondent’s factors individually:

. a) The degree of factual and legal support for the local government's
determination— One of the ,
Interesting aspects of respondent's decision s that it finds the local govermment's determination
to héve factual and legal support, but then disagrees with some aspects of it. ‘

One graund for petitioner's appeal of the MCPG decision was that, "The Planning
Commission [mpropetly determined that interim zoning regulations take presedence over the
Goastal Act and the LGP insofar as the zoning regulation provides that cosstal views are
protected fram development only when viewed fram ‘public viewlng ae‘*eas"_whlch the Planning
Commission Interpreted ae signed vista points, platforms, or overlooks.” (See AR £:717.) The
MCBOS' Resolution No.2069—26 did not specifically address that finding, but it did sustaih the
commission’s approval of the Croshy permit with condlitions.  As noted, respondent fater
adopted the staff-recommended language: “With regard to the obstruction of significant views,
significant views shall not be ohstructed from all‘publlc viswing places, regardless if the viewing
area'js a slgned or designated viewing area.” ,

When faced with petitioner's comments that the scale of the addition was not “modest,”
the statf addendums simply omitted that language—without adding anything further to support
the decislon, Respondent adoptet the staff's final version. .

Raesponhdsnt's addptad findings repeated staff’s original language that the addition would
not “completely obstruat” significant views from the street or pathw'ay,‘ which Is rot the deflning
standard; according to zoning regulations, siructures must be designed and sited "so as not to
abstruct significant views...." (AR 6:933.) In an attempt to recanelle its findings with the

-30-
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language of the county’s zoning regulations, respondent then offered Its interpretation of the

regulations as:

With regard to the cbstruction of significant views, significant views shall not be
- phstructed from all public viewing places, regardless If the viewing area Is a signed
or designated viewing area.

Again, this clariffed that “public viewing places” need not be 4 “signed or designatc?d
viewing area,” which is cansistent with petitioners’ pesition.  However, it also interpreted local
zoning regulations to mean that it was okay to obstruct significant views, as long as it was not
from "aif public viewing places." Hsrai the interpretation of respondent or the BOS does not *
seer reagonable. * They simply added the word “all,” without pointing to any language In fhe
resolution which would suppert its addition. The regulation is plaln and clear where It states that
structures are to be designed and sifted "so as not to obstruct significant views...."  (See Codé
Civ. Procedure, section 1858 (In construing a stafute or instrument, "the office of the Judge s
simply to ascertain and declare what Is in terms or In substance contained thereln, not o insert
what has bean omitted, or to omit what has been inserted....").)

As stated in Reddef, supra, the court exercises its independent judgment in reviewing
Jogal isstes, but gives same deference to the agency's expertise. Nathing about adding the”
word “ail” seems to pertain to the particular expertise of the agency.

Respondent's findings then cite the staffs own slide presentation and photos attached to
the staff report and addendum 1o show the view was not significant, 1t Is difficult to see howa
reasonable person cauld view the slides and photos and find that the view was nof significant In
itselt, (Sée, in particular, AR B8:895-898.) The Board of Supervisars found the view not
“significant” only because “the effects are relatively small in relationship to the overall pancramic
views avallable to the public from the street and the trall.” (AR 1:18?.} Thus, the strength of
the local government determination largely depends on whether the county was correct in
looking to the existence of equivalent or superior views in the area,

As noted, the MCBOS resolution stated in part:

The public vantage points are from public rights-of-way where people are typleally
in motion to reach a destination, and consequently the proposed addition would
only temporarily affect views, The view impacts woukd be flaeting and scon
disappear as a person moves further along the public way fo reach their
destination. The fransitory and short-term visual effect is acceptable within the
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1 residential community of the Seascape Subdivisiori, and not considered to be a 1
substantial view impaci to publio views." (AR 1:187-188.) !

!

_Respondent’s staff report did hot speifically address this "transitory' theory. But lt
appears that }t did not find it persuasive, since it deleted the language in the orlginal report.
S ¥ “[TIhe view from this particular location is intermittent at best.” (AR 8:748.) -
¢ The staff addenduim did retain the earlier Janguage: "The Ce:aunty s approval noted that
7| the additions would have minor visual impacts along Ahab Drive and that the pathway with
¢ | wooden stairs maintained by MBCSD but determined that these minor visual impacts are not
s | significant in relation to the overall panoramic views availabie o the public from the street and
o || fral TQ’ ssproblem with thaf statement Is that respandent cites nothing in the record showing
thatthe BOS attually was presented with “overall panoramic views,” and nene of the pictures
Ingieate “overall panoramic views."- The photos seem to be of the particular area in question. if
the local govermment decision depended on equivalent * panoramic views,” logically raspondent
aould not find lack of & “substantial issue” based on the “degrae of factual and legal support for
the local government's determination”—uniess it had some confirmation of those equivalent
“eanoramio views," Petitianers' argument fo respondent on appeal included the following
18| statement; | . -
17 The view of Muir Beach Cave, Big Beach and Paciflc Qoean from Ahab Drive and

18 the top of the public easement [s one in a million.  As you go down the public
19 easement towards the beach there Is & steep grade, The view from the top Is hot
20 visible as you descend the steps. Even if there were any credence to the “Yleating

moment” theory, this particular viewshed cannot be racapiured as you move
further slong to your destination. There is no other view like it from Ahab Drive. It
cannot even be seen from the Marin Overlaok.

Nd ‘évidence has been cited that actually contradicte that statement, Thi'staf dﬂ
provide photos from the Muir Beach Community Center. (AR £:899-900.) Butthe view is far
less spectacular than from the point at issus as it does not seém nearly as panoramic.

% (| (Compare 8:805-8:888,) The MCBOS' theory seems reasonable if the same area did have
27’ equivalent views; e.g., if ohe part of & house intatrupted a view axiending a coupls hundred
25 | yards of a street or trail. But here, It seems that the view which would be lost could not be
caught by moving a short distance, Yet, that seems to be the theory. If the theary actually Is

al
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that a view is not signifioant when it is repeated in ather areas of the cosit, that would rict
appear to be consistent with the LCP or the Coastal Act.  There most always would be an
equivalant or superior view soméwhere,

Thig Is not to suggest that respondent could not ulfimately reach & conclusion that the
view was not significant-—perhaps with more photos or a site visit, Rather; the support for the
MCBOS' decision dogs not seem so clear as o allow a finding of "no substantial issue.”

Also, the decision would condition the approval on some removal of vegetation to re-open
the view, Reépondent cltes no part of the record indicating what wotild happen to the view If
vegetation were remcved'. The positive effect respondent cites seems founded on spaculation
and some photos from the applicant that seem rather ambigudus. (See AR 8.866-658.) The
adopted findings themsslves merely state, "some of the landscaping that currently blocks the
view from the pathway and the road will be removed.” (AR 6:933.)

This case presents two other legal issues where the court may afford respongdent’s
determination a lesser degree of deference. One Is whether tha LCP Incorporates the Mulr
Beach Community Plan. The ofher is whether resbondent properly interpreted LCP Policy 21 to
apply only to views fram Highway 1 or the Panaramlc Highway. -

As 1o incorporation of the Mulr Beach Community Plan (hereinafter "MBCP), the court
finds that respondent's finding on this pointvas “cleanly erroneous.” {Hines, supra, 188
Cal App 4" 830, 849.) Respondent's brief cites the following paragraph of the LCP:

This Section containg the land use/zoring proposals for Unit [ and represents the

basic element of the LCP, These proposals are based upon the County-wide Plan |

(1973), as supplementad by the three Communily Pians adopted singe 1675,
Many of the LCP policies have been referenced to the appropriate sections of the
Countywide and Communily Plans to provide policy background material. The
proposals  contained herein use, for the most part, the fand use policies of these
Communtty Plans, therefore, the Community Pians are used as descriptive base
referannes in describing the LCP policies. It should be clear, however, that based
upon Coastal Act requirerments, selected modifications to the land use policies and
designations in the Community Plans are being proposed by the LCP. Where

\plans and policies of the focal coastal program eonfiict with policies of local plans, |

the policies of the LCP shall govern, Maps showing the LCP tand use deslgnatuanq
are on file with the Marin County Planning Department.
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1 Respondent emphasizes the MBCP’s dascrlpﬁon of community plans es "descriptive basel
3 | .references,” in arguing that the MBCP was not “Incorporated” int the LGP, However, the only
1 | reasonable Interpretation is that the MBGP was incorporated, Reepondent completely ignores
¢ | the Bnguage: “Thesea proposals are based upon the County-wide Plan (1973), as supplemented
by the three Community Plans adapted since 1976...." As shown by petifioner's request for
j'udicial notice, the MBCP was adopted on August 21, 1978, the same time the BOS approved
the LCP. Also, If the MBCP was not incorporated, it would not have bean hecessary o state
that LCP policles control over community plans where the wo conflict.  Respondent’s brief then ,
‘tries to avoid the paragraph stating that Muir Beach land use designations "shall follow the '
Community Plan {and use designations,” with twe spesific modifications. (AR 5:578.) With no
191 authority for the contention, It suggasts that the LCP could net have incorporated the MBCP
11 || without sitch language as ‘incorporated” or “adopted.”  Cleary the intent of the LCP was to
12 | make the MBCP part of the LCP except where the two conflicted.  The same applies to the
15 | paragraph of the LCP stating, "The proposed Muir Beach Land Use Plan foflows the adopted
i Commumty Plan” (AR 564.) Respohdent urges that the sourt should defer to lts judgment that
the MBCF was not part of the LCP, since it was the entity approving the LCP. The caurt need
not defer to decisions which are clearly arroneous, which seems to be the case with
respondent’s determination about the MBCP.

Respondent's adopted findings stated that even if the MBCP was part of the LCP,
respondent’s decision was consistent with the part of the MBCP emphasized by petitioners:

We'are concerned with the often desiructive effact of new construction and

20 remodeliig of hoines which are not consistent with the smalk-scale residential
character of the old community. Future construction and remodeling should be
conslstent with surruunding remdences and show consideration for neighboring
u . views and privacy...

23

13
16

I7

24

Respondent does not explain that canclusion.  As the coust sees it, thé problem with this
finding is that petitioners asked the BOS to consxder the MBCP (AR'1: 84-65). but the BOS
resolution never mentions it. "Fhis makes the isoue presented an this appea! more “substantial,”
" The next issue is whether respondent erred in concluding that LCP Policy 21 protects
7| only views from Fiighway 1 and the Panoramic Highway. Policy 21 states: “To the mRXimum
4 || extent feastble, new development shall notimpalr or cbstruct an existing view of the ¢ ocean. -
Bolines Lagoon, of the natiohat or stata parklands from Highway 1 or Panoramic Highway." (AR

|

26

34
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5:581) Respondent interprets the latter phrase, “from Highway 1 or the Panoramic Highway,”
to apply to the phrases “existing view of the ocean” or “Bolinas Lagoon” as well as “Highway 1 or,
Panoramic Highway.” |h other wards, it views the “maximurn extent feasible” limitation to apply
only 1o existing views from Highway 1 or the Panoramic Highway. Sueh: construction is*
arronanqsi‘ Despite the use of a comma hetwesn "Lagoon” and “or,” respondent argues that
this is the only way to interpret zoning code section 22.56.130(0)(2) consistent with Pollcy 21.
Section 22.56.130(0){2') states; “To the maximum extent feasible, new development shall be
"designed and sited as to not Impair or obstruct exlsting coastal views from Highway 1 or the
. Panoramic Highway." (AR 6:681.) This makes if sound as though the zoning code’s view-
impairmeant restrictions were limited to views from Highway 1 or the Pancramic Highway. This
guote is misleading. The very next provision is section 22,56.130(0)(3), which states: “The
teight, scale, and deslgn of new structures shall be compatible with the character of the
surmaunding natural or bulit enviropment.  Structures shall be designed to follow the natural
cortours of the landscape and sited so as not to obstruct sighificant views as seen-from public
viawing pfaces” Thus, while the ordinance gives adn'litionall protection to views from Highway 1
or the Panoramic Highway, it clearly fs intended to address "significant views as seen from
public viewing places,” hot limited ta highway views, (See AR 5:861.) So, Policy 27 need haot
be interpreted to avoid a conflict with zoning regulations, The LCP itself provides: "The primary
concern of the Coastal Act is to protect views to seenic resources from pﬁblic roads, beaches,
tralls, and vista points.” . (AR §:652.) Respandent then argues that Interpretation of Pelicy 21
to limit “existing views of the ccsan [and] Bolinas Lagoon," even If not from Highway 1 or the
Panoramic Highv{tay. would “severely fimif, if not entirely hatt, all development in the Gounty's
Coastal Zone." All Policy 21 says is that davelopmeﬁt shall not impair or ohetruct existing views
to the “maximum axtent feasible.,” That does not call for an effective half on development.
Stretehing further, respondent's brief argues that its Interpretation is sonsistent with Pubfic
Resources Gode, section 30251, which provides in part |

The scenic and visual qualities of coastal areas shall be considered and protested
&s a resource of public importance. Permiited development shalf be sited and
designed fo protect views to and along the acean and scenic coasta)l areas, {o
maximize the alteration of natura) Jand forms, to be visually cornpatiole with the

guality In visually degraded areas. New development in highly scenic areas. ..shall
he subordinata to the character of ifs setting.

35

character of surrounding areas, and, where feasible, to restore and enhance visual|
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This does not reference anylhing about limiting view protection to highways. Respondent
gaes on to argue that respondent did consider the scenic qualities of Muir beach and '
*appropriately concluded that the County’s action adequately protected those resources.” (See
opposition memorandum, p.13:3-5.) That sounds more like a determination of the merits of the
local agency's decision, not a determination of whether a “‘substantial issug" arlses.  in any
avent, section 30251 does not support respondent's interpretation of the staiute,

Respondent's atapted findings state that the appellant incorrectly identifled LCP Policy
21 as an additional LCP standard. They add that Policy 21 “has beeninterpreted by both the
County and the Commission to regulate impacts to views fram Highway 1 or Pahoramic
Highway," rather than all exlsting views of the ocean in general. (AR §:935) However, the
court canhat fid such an Interpretation of LGP Policy 21 within elther the Planning Commission
or BOS' findings. Further, the findings state; "Requiring that all development hot impair ocean
views would significantly restrict ali development seaward of Highway 1...." Again, respondent
has not consldered the words, “ta the maximum extent feasible.” Mareover, if the local agency
did not actually apply Policy 21 in this manner, respehdent's own interpretation cannet add to the
“degree of factual and legal support for the local government's decision...." (Hines, supra, 186
Cal.App A" at 849.) _ .

Finally, the BOS resclution deemed the ‘transitory ang short-term visual effect” to be
“acoeptable within the residential communlty of the Seascape Subdivisian,” without any further
digcussion of that subdivision or which memberrs thereof found it acceptable. Nathing in the
record verifies that the subject property s even within that subdivision. At the court héaring on
January 21, 2011, Mr. Salizman stated the subject property was within the Seascaps
Subdivision and Mr. Kohn comrected his statement, noting that the subject propeity was never in
the Seascape Subdlvision, that the properties on Ahab Drive, where the subject property is
located, were not part of Seascape Subdivision,

“The court does not find substantial avidence supports respondent’s decision that the
County provided factual and legal support for its decision. (AR 6:034.)

As fo the other factors listed:

1y Extent and scope of the developmeni—Respondent’s final findings siiminate
the earlier language about the project being “modest.”

|.36-
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I But the court was not addressing a situation such as the one here, where he Jocal agency has

2) Signifloance of coastal resources affected by the decision——Respondent

soncluded
that the affected resources were not "significant” because of the way it

interpreted the LCP. As noted, the court finds that respondent’s interpretation
was “claary eftoneous.”

3) Precedentfal value of the local government's decision”—The local decision, left
intact, may be read to mean that the LGP only regulates. views from signed or
deslgnated viewing areas. Not even respondent argues that such
Interpretation is comect.  Also, it would leave the "fieeting” view theory intast,
without further review, despite its patentially great lmpaot on Marin Gounty
coast devalopment lssues. (AR 5:187.)

4} Whether the appsal raises onfy local issues, or mose of regional or statewide
signiicance-The "fleeting” view theory is one that might be argued up and

down the coast,
These other factors all suppert the finding of a substantial lssue,

At the same time, the court is not persuaded by petitioners' citation to L7-WR, LLCv.
California Coastal Commission (2007) 152 Cal.App.4™ 770.  The court did define the issue as
“Individual significant adverse impacts on visual resources from public areas.”  (Id. at 797.)

dlscounted “micro” views of found a view ot to be significant in fight of other panoramic views,
The question was not whether.an jssue was "substantial,” but whether the commission abused
lts discretion in denying plainiiff's apprmatzen for a coastal development permit, Plaintiff LT-WR
contended that Cammission did not have adequate photos to show the property was visible from
sutrounding tralis or properties. The court deferred ta the commission’s deferminetion and said
the photos reasonably supported an inference that the development would significantly impact
visual resourges from phbllc viewing areas. The context here is compleiely different; petitioners
challenge a determination of no significant impact, on a preliminary "substantial issue” queéﬂan.
Further, respondent’s finding of impairment with a mobile home/caretakey's residence project—
regarding grading in the rfdgeﬁn&mwould not aompel a finding of impaiment with & home

addition abstructing the view. These are an‘drely different matta ra. If anything, the case shows

deference to respondent’s expertise,
In Alberstone v. California Coastal Com’n (2008), supra, the court actually addressed the

lssue of whether an appeal ralsed a substantial iseue. The court upheld the commission’s
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finding that a substantial issue was nof raised. The city councit had approved an application to
allow construction of & beachfront home naxt to their property, Respondent found that
appellants objecting to the project had not raised a “substantial lssue,” and the trial court denied
their petition for a writ. Affinming, the appetlate court pointed to respondent staff's “Unique
position" of “knowing tha LCP palicy,” since it wrote the policies. (ld. st 865.) |t also found
ather policles consistent, and respondent’s interpretation to be reasonable. (fd. at 868.)
Appeilants' second argument—ihat the merged lot did not meet lot size requirements in the
LCP—also failed to raise a substantial issue, because “theré was a clear benafit fo reducing the
total number of parcels." (Id.)  So, the court apparently viewed the argument as hyper-
technical—which would be a reason for finding no substantial lssue to be raised.
In Hings, supra, appellants contended that an L.CP policy and case law "-absolutely

prohiblt the development of [&] single-family home and garage within 100 feet of the riparian

a’ (ld.at845) The court conduoted |ts own review of the relevant parts of the plan. The
court wrote at page 8560:

Appellants fail to cite to any part of the record Indicating the Coastar Commission
staff racommendation or the Commission approval was based on the erreneous
conclusion that the project was “dependent on riparlan resources.” Rather, the
record is clear that the recommendation was based upon the appiication of the
exception set forth In attachment “M” and the criteria usad by the Coastal
Commission in determining whether an appeal presents a “substantial issue." (Id.
at 860.)

Further, the court nated

The county's declsion on the Star property was hot precedential, as evidenoed by
the Board's determination that a taking would result on the Star property If a buffer
were not reduced and its prior determination that a taking weuld not result on the
adjacent larger parcet if the 100-foot huifer were maintained as to that parcel.  The
issue is purely local, Invelving & single property and doas not ralse regional or
statowide concemns, Because attachment "M" ratuires careful consideration of a
wide varlety of siie-specific factors befare the Board may determine that & buffer of
loss than 100 feet Is adequate to protect riparian resources, the appeal did not
ralse precedsntial concerns that could threaten riparian reésources elsewhere in the
county. (ld, at 860-851.)

~38-
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] Mere, in contrast, the “feeting” view theory could be argued In any numbar of
2 { development applications. Respondent’s determination leaves intact a Planning Commission
3 | interpretation which )t tonsidered-erroneous,  Finally, it offers intevpretations of the LCP which ]
the court finds clearly ermoneous—including a controversial ene which was not part of the Board
of Supervisors or Planning Gommission decision.
The Coastal Act presumes the existence of a substantial lssue, (see Public Resources
Code, §30625, subd,(b), and Cal. Code Regs, Title 14, §13115.) .Although the determination of
a "substantial issue” affects only the right of appeal (rather than compeliing any decision on the J
marits), this determination itself requires someé preliminary evaluation of the merits—in that one ’
? | tradiional conslderation Is "the degree of factual and legal support for the local government’s f f ‘
. ; !
|

I determination.” (see AR 6:932, and Hines, supre, 186 Cal.App4™ 849,) Significantly,

1| respondent found the local agency's determination to have factual and legal suppart, bit

12 | apparently disagreed with aspects of that determinatian.

13 One ground for appeal of the planning commission determination was thai such

- 14 || commission had improperty sonetrued zening regulations Yo protect coastal views from
development “only when viewed from ‘public viewing areas’...,” meaning "signed vista points,
platforms, or overlools. ,..” (AR 5:717.) The board of supervisors found that the bases for
appeal could not be sustained and that the planning commission “gcted appropriately..." (AR |
5;721.) However, respondent adopted staff-raclnmmanﬂed language ciarifying that, "with regard
to the obstruction of significant views, significant views shall not be obstructed from ail public |
| viewing placss, regardiess if the viewing area is a signed or designated viewing area.” (AR
21 5748, 6:933) Further, the board of supémvisors found that “view impacts weuld be fleeting and
2 I soon disappear as a person moves further along the public way to veach their destinaticn,’ i.e.,
2 || they would have a “transitory and shori-term visual effect....” (AR £:721)) The Addendum of
2 | respondent’s staff raised a question about this "fransitory” theory, by deleting the originally

2 | fecommended 'findlng: "Itihe view from fthis particular [ocation Is intermittent et best." . (AR
§:748,) The Addendum aleo correctad a prior mis-statement and-deleted two references to the
propnsed addition as "modast,” without setting farth any compensating factors to support the
tocal decision. (AR &8:747-748.} Respondent adopted the recommended language. {AR
6:993-8;934.) Respondent's adopted findings use the term "completely obstrusied,” which is
not the defining standard. (AR 8:933,) Moreover, in determining that the board of supervisers’

18
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{ its staff's slide presentation and photos. (AR 6:833)) No reasonable person could find that the

1 (AR 6:1073-1076.) Respondent's adapted findings merely conclude that “some of the
landscaping that currently blacks the view from the pathway and the road wiil be removed.” (AR}

language as 'incorporated.” The anly reasonable construction of the LCP is that it made the

( BT DAKLAND

510 622 2271 P4l

decision had legal and factual support, respondent intsrpreted certified zoning section
22.56.430(0)(3) to mean: “with regard to the obstruction of significant views, signifioant views
shall not be chstruoted from all public viewing places....” (id.) The word “alf does nat appear
in the reguiation and respondent cites nathing to support adding that word o a plain and c!ear
statement that “siructures shall be,..sited 50 as not to obstruct significant views as seen fron
public viewing places," ‘(see Code Clv. Procedure, §1858.) Respondent's adopted findings cite

view fhe view shawn in the photos'—i.e,, the photes in the record before the gommission—"ig
not ‘significant’ in itself.” (see, e.9., AR 6:885-886.)

Thus, the strength of the local government determination largely depends oh whether the
county was ootrect in looking to the existence of equivalent or superior views in the area. tis
possible that In some cases, the impact on a view would be 50 minimal &s compared to
remalning surounding views that it could be deemed not "signiﬂcant.” Howaver, based on the
record, a reasonable person pould not find that to be the case. The parts of the recotd cited by
respondent do not show assentially the same view, (see, e, AR 6:809-900.) Also, it does
not appear from the record that landsceaping conditions would restore sssentially the sams view.

6:933.) . :
Respondent's detarmination also is based on two interpretations of the LCP which the
court finds to ba clearly arroneous, With ho authority for the contention, respandent suggests
that the LCP tould not have incorporated the Mulr Beach Community Plan without such specifié

Muir Beach Community Plan a part of the LCP, regardless of whether it used the term
“noorporated,” (see AR 5584, 6:576.) It expressly provided for situations where the two
documents might conflict. (AR 5:675) Further, LCP Policy 21 cannot raasanabily be read to-
protect only views from Highway 1 and the Panoramic Highway, Respondent’s view i
inconsistent not only with the sentence consfruction but with other parts of the LCP and Pubfic
Resources Code, section 30251,  té construction of LCP Poliey 21 also is nol necessary to
avoid conflict with county zoning regulations. Zoning section 22.66.130(a)(2) must be read
together with section 22.58,130{0)(3), which protects “significant views as seen from public

-40-
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V| viewing pléces"wnot limited to the two highways. (see AR §:661. See also AR 5:552, £:407
2| (citing policles of the Coastal Act and its concem with protecting views *from-public roads,
1 || beaches, trails, and vista points).) Norls reépondent‘s construction ne.ces'sary to avoid a halt to
4 | @ll development along the coast. LCP Policy 21 restrici;s the impairment or obstruction of
existing views by new development to the "maximum extent feasible.” Respondent's adopted
findings state that the appellant incorrectly identified LCP Policy 21 as an additional LOP
standard, They add that Fioliny 21 "has-heen interpretéd by both the sounty and the
commission to regulate Impacts to views from Highway 1 or Panoramic Highway,” rather than all
axisting views of the ocean from publio viewing places. (AR 8:935.) . In arguing that its decision
* | should be upheld, respondant fails fo cite the portion of the record showing that the planning
1 | commission or board of supervisors actually interprated the LGP in that manner.  If thet was not
1 part of the Jocal decision, it cannot add to the "degree of factual and legal support for the local
2 | government's decision...." (Hines, supra, 186 Cal.App.4™ a1 849,) The Board of Supervisors
13 | resolution also makes confusing references to the “Seascape Subdivislen.” (AR 6:721-722.)
4 { Substantial evidence does nof support respandent's finding that the county “overall” provided
factual and legal support for its deolsion. (AR 6:934.) |

As to the other faciors pertinent to respondent's decision, respondent's édopted findings
eliminated earller staff-recommended language that the proposed addition was “modest.”
Respondent suggasts that the affected resources were not “significant” because of the way it
interpreted the LCP, .However, as explained above, its interpretation of L.CP Palicy 21 to apply
only to views from Highway 9 and the Panoramic Highway was clearly ermoneous. The
i devision of the Buard of Suparvisors may be read to mean that the LCP only regulates views
21t from signed or designated viewing areas—an interpretation ‘With which respondent itself
22 || disagrees. [t would leave the local decision intact Insofar astis based on a “flesting” view
23 | theory, which concelvably could be grgued in many other development applications, n sum,
2 || hone of the applicable factors supports respondent's determination of "no substantial fesye.”

On this petition, the court must evaluate whether substantial evidence suppc;rts
respondent's finding of no substantial /ssue allowing further review, Even resolving all doubts in
favor of responderst ?nd respecting respondent’s broad discretion, the:court cannot make that
finding '
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! The wiit is granted on this ground. Respondent's determination of “no substantial lssue
2| is not supported by substantial evidence, even considering the deferential standard applccable ta
3 | this petition. (Mines, supra, 186 Ca).App.4™ 830, 839-840.)

s WAS IMPROPERLY INFLUENCED BY CONSIDERATIONS O STAF' ORKLOAD.,

4 Petitioners’ other claims, regarding procedural fairness, lack merit. Petitioners’ argument
pertains to what they suggest was the real reasan far the commiasion’s decision. As explained
ahove, such Inquiries are prohibited. The standard fs whether substantial evidence supports the
agency’s decislon,

Petitioners alsd argue that it was procedurally unfair for respondent to consider a new
interpretation of LGP Policy 21 that only was circulated the day of the hearing. This did not
periain to a factual matter where pstitioners should be given an apportunity to respgnd. it
18| pertained to a legal question, Petitioners then argue that respondent’s interpretation was wrong.
i | Even if petitioners are correct, that is hot a matter of procedural Unfaimess.

15§ . The court declines to grant the writ on this ground,
i6 || Summary;
) a} Atthe conclusion of the .January 21, 2011 hearing, upon the unopposed raguest by

1 || Petitioner Richard Koh, the Administrative Record was moved into evidence.
19 .
b) The relief sought in the petition for writ of administrative mandate was for an order

1 that respendent set aslde the decision, obtain a new staff racornmendation, and hold a new
hearing dn the question of whether pefitianers’ appeal ralsed a substantial Issue, in accordance
with the views expressed in tha court's opinion. Patmoners are directed to gerve and sitbmit a
proposed ;udgment and order to that effect.

0
21
2,
x|

u

15| Date: February 3, 2011 : ___-? v
: ‘ . JidgeVaye

27

Matters no longer under submission
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RECEIVED

FEB 15 2013 February 14, 2013
co,as'%;\“t'gggmsm 5 Ahab Drive

Muir Beach, CA 94965

To: Commissioners of the
California Coastal Commission

Re:Crosby coastal permit application
Appeal from Marin County Board of Supervisors

Dear Commissioners,

This appeal is on remand from the Marin County Superior Court pursuant to a writ of
administrative mandamus. We are the appellants from the Board of Supervisor's
decision as well as the petitioners in the mandamus case and are opposed to the
granting of a coastal development permit for this project.

On very short notice, we have been informed that our appeal has been placed on the
agenda for the Coastal Commission’s March meeting in San Diego, even though the
Commission is meeting in Marin County in May and even though the property and the
parties are located in Marin County. Our request for a May hearing was rejected. We
have been informed that the staff recommendation may be released as early as Friday
February 15. Since time is of the essence, we are sending you a supplemental appeal
argument. Of course, we are providing coastal commission staff with the same material
at the same time.

For those commissioners who use the San Francisco office of the Coastal Commission
as their mailing address, we have requested Coastal Commission staff to forward our
appeal brief to you forthwith so that everyone is on the same page at the hearing.

Thank you for your consideration.
Very truly yours,
Edward Hyman, Ph.D, Deborah McDonald Ph.D, Richard S. Kohn and Brenda F. Kohn

W

Richard S. Kohn

Encl.
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BEFORE THE CALIFORNIA COASTAL COMMISSION

Appeal from the Marin County Board of Supervisors'
Decision re:Timothy Crosby Application for a Coastal
Development Permit, Application No. CP09-3
Commission Appeal No.A-2-MAR-09-010.

Supplemental Argument on Behalf of Appellants Dr. Edward Hyman and
Dr. Deborah McDonald, Richard Kohn and Brenda Kohn

INTRODUCTION

This is the second time that this appeal has come before the California Coastal
Commission. This application offers the Coastal Commission the opportunity to create
good public policy by rejecting the efforts by some to transform Muir Beach into a
community of mega-homes of the super rich, thereby preserving its historical small-
scale heritage."

Mr. Crosby’s application for a Coastal Development Permit (CDP) for the total
reconstruction of the premises at 9 Ahab Drive in Muir Beach was the subject of a
hearing before the Board of Supervisors (BOS) on March 31, 2009. The BOS voted to
grant the permit with conditions. The Petitioners appealed that decision to the Coastal
Commission. On August 12, 2009, the Commission held that the appeal did not raise a
substantial issue. Petitioners then filed a petition for a writ of administrative mandamus
in the Marin County Superior Court. Subsequently, the Court issued a writ of mandate
requiring the Coastal Commission to vacate its decision.

The Superior Court remanded the case to the Coastal Commission with instructions to
reconsider the “no substantial issue” determination in light of the Court’s written decision
dated February 3, 2011. At its meeting held on December 7, 2011, the Commission
decided that the Petitioners’ appeal raised a substantial issue warranting de novo
review. The Commission ruled that an alternatives analysis was required in order to
determine whether the proposed addition was consistent with the LCP.

1

! Petitioners incorporate by reference their initial argument filed with the Coastal Commission on May 6,
2009 with exhibits, Petitioners’ letter briefs to the Commissioners dated July 29, 2009 and August 3,
2009, the Administrative Record compiled in this matter, the Opinion of the Marin County Superior Court
dated February 3, 2011 and all motions and arguments previously submitted.
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The Coastal Commission instructed the applicant as follows:

“This analysis should present alternative designs and sites
for the proposed addition, and evaluate whether, (1) the
height, scale and design of each alternative would be
compatible with the character of the surrounding natural or
built environment; (2) whether the alternative would be
designed to follow the natural contours of the landscape; and
(3) whether significant views as seen from public viewing
places would be obstructed.

The alternatives analysis should include architectural
drawings, and visual simulations. If a preferred alternative is
selected by the Applicant, storey poles erected at the site
may be required.”

In addition, the Superior Court held that the Muir Beach Community Plan (hereinafter
MBCP) had been incorporated into the certified LCP. Therefore, on remand, the
Commission must consider the question of whether the proposed addition meets the
requirements of the MBCP.

In June 2012, the Applicant submitted a revised set of architectural plans to the Coastal
Commission staff. As far as we know, his submission does not include visual
simulations or an alternatives analysis as required. The Applicant has never withdrawn
the original proposal that was the subject of the Petitioners’ appeal. Neither the original
proposal nor the revised plans submitted in June are compatible with the certified LCP,
as interpreted by the Superior Court.

The original proposal

The original proposal entailed the construction of a 1,589 square foot addition to an
existing 2,058 square foot single-family residence in Muir Beach.

It is clear that when the standards set forth in the Court's February 3, 2011 opinion are
applied, the original proposal that was approved by the BOS does not comply with the
certified LCP. With regard to protecting visual resources, the LCP for Unit 1 recognizes
that “the primary concern of the Coastal Act is to protect views to scenic resources from
public roads, beaches, trails, and vista points.” LCP p. 56 (emphasis added). The LCP
states that “To the maximum extent feasible, new development shall not impair or
obstruct an existing view of the ocean, Bolinas Lagoon, or national or State parklands
from Highway 1 or Panoramic Highway.” LCP p. 65(emphasis added)

The Superior Court resolved several legal issues in the Petitioners’ favor. It rejected the
interpretation of the visual resources provisions adopted by the Commission that only

2
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existing views from Highway 1 or Panoramic Highway were protected (Opinion pp. 34-
,36). It observed that the Commission itself had rejected the interpretation advanced by
the County that only views from designated viewing areas were protected. (Opinion pp.
39, 41. The Court also held that based upon the slides and photographic evidence in
the record, no reasonable person could conclude that the view from Ahab Drive and the
public easement was not significant in itself. (Opinion p. 31) ltis also clear, as shown by
the slides and photographs introduced into the record at the hearing on August 12, 2009
by the Coastal Commission staff, the Petitioners and by the Applicant himself, that the
approved addition to the existing single family residence would obstruct the view.
Deputy Director Charles Lester acknowledged at the August 12, 2009 hearing that the
view would indeed be obstructed. Transcript of Hearing p. 16, line 11. The Court also
held, as noted above, that the MBCP had been incorporated into the certified LCP in
1980. (Opinion pp. 33-34, 40)

The BOS had advanced a theory that a view impact would not be considered
substantial if the view could be recaptured as a person moves along a public way to
reach his/her destination. The Court pointed out that the Commission staff report by
implication had found this ‘transitory’ theory unpersuasive because it had deleted
language in its original report that “[T]he view from this particular location is intermittent
at best.” (Opinion pp. 32, 39)

The BOS's theory is neither legally nor factually correct. Agency interpretations of a
statute must further the purpose of the underlying legislation, not undercut it. There is
nothing in the LCP, which incorporates Section 30251 of the Coastal Act, that would
allow the protection of visual resources to be circumvented by such a destructive
concept. And, there is no evidence in the record to show that the view from the public
easement or Ahab Drive could be recaptured as one descends the steps to the beach.
(Opinion p. 32)

In its “no significant issue” determination, the Commission had concluded that no
significant obstruction occurs if there are other “overall panoramic views” in the area.
The adoption of such a theory would eviscerate the visual resource protections of the
LCP because there are many wonderful coastal views in Marin County (Opinion pp. 33).
Also, as the Court pointed out, the record did not contain any evidence that there were
any equivalent views in the vicinity of the development project (Opinion. p. 32).

The Court also held that the evidence in the record did not support the assertion that
removal of some vegetation would re-open the view. (Opinion p. 33).

The LCP requires that “to the maximum extent feasible” new development not impair or
obstruct existing coastal views from public viewing places. The Applicant failed to meet
his burden of proof that his proposal had exhausted all other possibilities in order to
preserve the view in question.
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In addition, the scale and design of the original proposal is incompatible with the
character of the surrounding natural or built environment and was not designed to follow
the natural contours of the landscape, as required by Zoning Regulation 22.56.130(0)(3)
which states:

“The height, scale and design of new structures shall be
compatible with the character of the surrounding natural or built
environment. Structures shall be designed to follow the natural
contours of the landscape and sited so as not to obstruct
significant views as seen from public viewing places.”

The Commission staff addressed this provision in the August 9, 2009 Addendum as
follows: “The approved addition is also compatible with the character of the surrounding
environment as required by Zoning Code Section 22.56.130(0)(3) because its size is
within the range of existing houses in the area which range from 475 square feet to
9,962 square feet.” Addendum p. 2. This statement did not accurately reflect the data
which was provided by the County and completely misses the point. The evidence was
that:

“The median total building size on each lot in the neighborhood
(75 properties) is 1,791 square feet. The range is 475 square
feet to 5,562 square feet with 12 per cent of the properties (9
lots) having total building areas of more than 3000 square feet.”

Exhibit 1. Thus, the project as approved by the BOS—totaling 3647 square feet-- would
have been larger than 88 per cent of the surrounding built environment.

Furthermore, the Commission had erroneously concluded that the MBCP had not been
incorporated in the certified LCP and was not part of the standard of review. The Court
held as a matter of law that it had been incorporated. The MBCP provides:

“We are concerned with the often destructive effects of new
construction and remodeling of homes which are not consistent
with the small-scale residential character of the old community.
Future construction and remodeling should be consistent with
surrounding residences and show consideration for neighboring
views and privacy. Existing ordinances must be strictly
enforced.”

The Court also rejected the conclusory finding included in the Addendum that even if
the MBCP had been incorporated, the project would be consistent with the MBCP.
Opinion p. 34.Specific evidence, and not unsupported conclusions, are needed to make
that determination. As described above, the only evidence in the record-evidence
produced by the County-shows that the proposed development project would be larger
than 88 per cent of the surrounding dwellings.

4
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Even the Coastal Commission staff appeared to recognize the large scale of the project
because, as the Court pointed out, the staff deleted a reference in the Addendum to the
development being “modest” in scale. (Opinion. pp. 3, 29-30) Thus, based on the
record, it would clearly not be compatible with the small-scale residential character of
the old community or with surrounding residences as required by the MBCP.

This disparity can clearly be seen by reference to Exhibits 2-9 attached hereto. Exhibit
2 shows the existing structure. Exhibits 3 and 4 are photographs of a model created by
the Applicant’s architect depicting the changes to the existing structure. 2 Storey poles,
as shown in Exhibits 5 and 6 depict the enormous impact of the “barrel vault” and the
deck that extends from it on the scale of the project. The small-scale residential
character of the old community reflects the arrival of Portugese settlers from the Azores
who came here between 1900 and the 1930s. The vast majority of dwellings reflect that
heritage both in scale and design. (Exhibits 7-9) While the Applicant’s design might be
suitable for a Miami Beach mansion, it is alien to the historical character of Muir Beach.

When the original design is subjected to scrutiny under the certified LCP as interpreted
in the Court's decision, it is apparent that it violates the visual resource provisions. In
fact, the staff recommendation dated November 18, 2011 that was adopted by the
Commission on December 7, 2011 finding that the Petitioners’ appeal raises a
substantial issue contains the following statement: “The Marin County Superior Court
has determined, on the basis of the record in front of it, that the view of Muir Beach as
seen from Ahab Drive and the public stairway that is maintained by MBCSD is
significant. The approved addition to the existing single family residence obstructs these
views.” (Staff Recommendation p. 4 of 5)

In light of the above, plainly the original planned additions would have impaired or
obstructed a significant coastal view and the record evidence does not support any
claim that the design seeks to preserve the view “to the maximum extent feasible.” Nor
is it compatible with the character of Muir Beach or follow the natural contours of the
landscape. Based upon a de novo review of the evidence in the administrative record,
the CDP should be denied.

The alternative proposal
Subsequent to the Commission’s December 7, 2011 decision finding that the

Petitioners’ appeal raises a substantial issue, the Applicant submitted a revised set of
architectural drawings. The new plans also do not meet the standards set by the Court.

? Source: Webssite for Richard M. Beckman, Architect. The model depicts the plans prior to adjustments to
the roofline ordered by the DZA, Planning Commission and BOS. However, it clearly shows the enormous
scale of the “barrel vault” and deck additions.
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With respect to the western side, the new plans call for relocating the so-called music
room (actually a fourth bedroom with bath) to the south side of the building. Storey
poles and tape that have been erected show that the new design would still “impair or
obstruct” approximately 50 per cent of the view of Big Beach from the public easement
and Ahab Drive. See Exhibits 10-23. This obstruction is caused by the pitched roof that
extends from the current roofline down to the new addition. The plans do not reveal
whether this pitched roof is necessary and sadly, the architect Richard Beckman,
passed away and so is unavailable to provide answers. In any event, the view could be
preserved by eliminating the addition to the house on the western side. Also, as shown
by Exhibit 24, on the eastern side the roofline would impair a view of the ocean as seen
from Ahab Drive.?

Clearly, the new design still “impairs or obstructs” the view of Muir Beach from public
places and therefore violates the certified LCP. The Applicant has failed to meet his
burden of showing that “to the maximum extent feasible” the new design seeks to
preserve the public view.

Mr. Crosby may argue, as he has in the past, that he is technically in compliance with
zoning regulations. While this claim is not true as we address below, it is well settled
that “[clompliance with zoning laws does not necessarily entitle one to a permit.” Dore v.
County of Ventura (1994) 23 Cal.App.4™ 320, 328. As the Court said: “In reviewing a
proposed project, the administrative body is entitled to consider subjective matters such
as the spiritual, physical, aesthetic and monetary effect the project may have on the
surrounding neighborhood.” In Dore, the Court upheld the denial of a planned
development permit because the facts showed that the development would not maintain
the character and integrity of the community.

Viewed in toto, the new design fails to comply with Zoning Regulation Sec.
22.56.130(0)(3) and the MBCP. The original plans discussed above would have
expanded the size of the dwelling from 2058 square feet to 3647 square feet, an
increase of 77 per cent. The new plans would increase the size of the development to
3971 square feet, an increase of 92.95 per cent over the existing dwelling. As Marin
County Planning Commissioner Greenberg pointed out with respect to the original
design “I don't like the size of the house. In my view, it's clearly inconsistent-it will set a
new standard and next time we have an application, a problem, an appeal here we'll be
told the one down the street is this big... This one is out of character.” (Petitioners’ May
6, 2009 Argument p. 8, included in Deputy Director’'s Report W19a Addendum August
12, 2009).Thus, as Commissioner Greenberg pointed out, approving the plans would
create a precedent for the next person who applies for a CDP to build a monster home
in Muir Beach. Obviously, the outsized proportions of the original design are even more
egregious in the proposed alternative plans.

6

® By necessity, this photograph was taken of the original design because no storey poles have been
erected showing the impact of the alternative design on the eastern side. The roofline is the same
although the diamond shaped wooden structure has been eliminated.
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The revised architectural plans entail a complete reconstruction of the existing dwelling.
The enormous scale and inappropriate design of the planned dwelling violate zoning
regulation 22.56.130(0)(3) that requires new construction to be “‘compatible with the
character of the surrounding natural or built environment” and “follow the natural
contours of the landscape.” (The Court points out that given the size of the project, even
under the original plans discussed above, it was effectively “new” construction)(Opinion
p. 3)

The alternate plans also contravene the standard in the MBCP that remodeling and new
construction be in keeping with the small scale residential character of the old
community and be consistent with surrounding residences. While the plans indicate that
the relocated and enlarged “music room” would now be in the front of the house
between the hot tub and the runway (see Sheet #s 1-3), absent visual simulations as
ordered by the Commission it is impossible to visualize the exact scale of the new
dwelling. Storey poles that originally portrayed the “fan shaped” perimeter of the “barrel
vault” and the extensive new decking, as well as the roofline on the eastern side, have
been removed.

Notwithstanding the absence of an architect's model to show the scale and design as
with the original plan discussed above, it is obvious that it would be even larger and
more out of keeping with the “small scale residential character of the old community”
and not be “consistent with surrounding residences.” No reasonable person could
conclude that this design is compatible with these standards. Pursuant to the MBCP,
the requirements of Regulation 22.56.130(0)(3), described above, must be strictly
enforced.

Because, the County and the Coastal Commission had both erroneously held, prior to
the Superior Court’s decision, that the MBCP was not incorporated into the certified
LCP, this is the first development project in Muir Beach to be subject to the
requirements of the MBCP. Since the Applicant has now purchased another house in
Muir Beach (65 Sunset Way) where he spends most of his time when he is not at his
house in Florida where he has his domicile, it is not clear what the purpose of
constructing such a grandiose building is. While he is free to develop his property, it
must comply with applicable standards, which his alternative design plainly does not.
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Petitioners respectfully request that the Commission grant their appeal and deny the
CDP.

Respectfully submitted,

February 15, 2013

Dr. Edward J. Hyman Dr. Deborah McDonald

Brenda F. Kohn Richard S. Kohn

BW/M§./4L Gur i F. JAA—

Richard S. Kohn and Brenda F. Kohn
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TABLE OF EXHIBITS

Exhibit Number Description

Marin County CDA memo Feb.6, 2009 with attachment

The existing house as seen from the public easement on the downslope

Architect’s model of the original redesign

Architect’s model of the original redesign

The barrel vault

The barrel vault

The small scale residential character of the old community of Muir

Beach

8. The small scale residential character of the old community of Muir
Beach

9. The small scale residential character of the old community of Muir
Beach

10.High tide from the top of the easement with tape showing alternative
design

11.High tide from the top of the easement with tape showing alternative
design

12.High tide from the top of the easement with tape showing alternative
design

13.High tide from the top of the easement with tape showing alternative
design

14.High tide from Ahab Drive with tape showing alternative design

15.High tide from Ahab Drive with tape showing alternative design

16.High tide from Ahab Drive with tape showing alternative design

17.Low tide from top of the easement showing alternative design

18.Low tide from top of the easement showing alternative design

19.Low tide from Ahab Drive showing alternative design

20.Low tide from Ahab Drive showing alternative design

21.Low tide from Ahab Drive showing alternative design

22.Low tide from top of the easement showing alternative design

23.Low tide from the top of the easement showing alternative design

24.The eastern side showing roofline—wooden diamond is no longer part

of the design

SO R Do
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MARIN COUNTY
COMMUNITY DEVELOPMENT AGENCY

BrIAN C. CRAWEORD, DIRECTOR

MEMORANDUM

TO: Planning Commission
FROM: Neal Osborne, Planner
RE: Kohn, Hyman, and McDonald Appeal of the Crosby Coastal Permit (CP 09-3)

February 9, 2009 Planning Commission ltem 4
DATE: February 6, 2009

Please delete Finding VIl from the proposed Resolution for this project. Upon detailed review of the
applicability of the Muir Beach Community Plan for a project only subject to a Coastal Permit, and following
consultation with County Counsel, staff determined that the Muir Beach Community Plan does not apply to
this project because:

» The Muir Beach Community Plan was adopted in 1978 and was not incorporated into the Local
Coastal Program Unit | when it was certified by the California Coastal Commission in 1980.

» The project is only subject to a discretionary Coastal Permit, and no other discretionary permit is
required that would mandate consistency findings regarding Community Plan and Countywide Plan
policies.

» The Muir Beach Community Plan consistency findings should be deleted from the proposed
Planning Commission Resolution for the same reason that the Deputy Zoning Administrator deleted
the Countywide Plan consistency findings from the DZA Resolution.

Please review the attached Excel spreadsheet indicating building and lot sizes of the surrounding properties
within 600 feet of the Crosby property based on the County Assessor’'s records. The median total building
size on each lot in the neighborhood (75 properties) is 1,791 square feet. The range is 475 square feet to
5,562 square feet with 12% of the properties (9 lots) having total building areas of more than 3,000 square
feet. Additionally, staff received the attached letters and e-mails from neighbors (1 opposed and 13 in
support), after preparation of the staff report. The comments are from:

» Richard Kohn (appellant) with excerpts from LT-WR, LLC v. California Coastal Commission, 60
Cal.Rptr.3d 417 (Cal. App. 2 Dist. 2007).
Gay Friedman and Patricia McCall

Gail Falls

Brad and Lisa Eigsti

Rene Boche and Bob Bowyer

Harold Pearlman

Lynda Grose Silva and Matthew Silva
Robert Wynn

Michael Moore

Marilyn Laatsch

Dan Fitzpatrick

Linda Hulley and Stephen Hulley
Elizabeth Benedict

Pam Barlow and Bruce Barlow

VVVVVVVVVVVYVYY

ATTACHMENTS: 1) Property Characteristics Table;  2) Public Correspondence
NCurNO\memo\PC\Kohn Hyman McDonald Appeal of Crosby 2.6.09_final

3501 CIVIC CENTER DRIVE. ROOM 308 - SAN RAFALL, CA 04003-4157 — 415-400-6260 — EAX 415-400-7880

A-2-ll£25£—‘0’1 ﬁd:gy?v 0. —L
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APN
199-201-
03
199-201-
08
199-202-

199-221-
05
199-221-
06
199-221-
11
199-221-
15
199-221-

199-222-
1
199-222-

PROPERTY CHARACTERISTICS IN THE VICINITY OF 9 AHAB DRIVE, MUIR BEACH
(Based on data from the Marin County Assessor’s Office)

Address

69 STARBUCK DR
51 STARBUCK DR
1887 STATE ROUTE 1
11 SEACAPE DR
104 SUNSET WAY
106 SUNSET WAY
25 SEACAPE DR
70 SUNSET WAY
90 SUNSET WAY
85 SUNSET WAY
250 PACIFIC WAY

240 PACIFIC WAY

105 SUNSET WAY
109 SUNSET WAY
270 PACIFIC WAY
226 SUNSET WAY
230 SUNSET WAY

220 SUNSET WAY

Garage

Owner(s) (sf)
EQUITY TRUST CO /CSTDN/FBO JOHN MURRAY

IRA 400
MC CRARY JAMES M 525
LUDWIG RONALD L & CARRIE G 0
DUFF JOHN P 506
PATTISON STEVEN N & 400
VEYS VICTORIA 0
HERWITZ JAMES A /TR/ & 960
HELDT WAYNE H 0
LINDHOLDT GEORGE K 440
HWANG HSIN M 0
SHAFFER STEVEN § 240
SHAFFER STEVEN § 0
NYGREN SHIRLEY A 0
SCHWARTZ DAVID & 0
BARLOW PAMELA /TR/ & 0
LAVINE JOHN & 462
LINDHOLDT GEORGE C 0
JOHNSTON KATHLEEN A 0
WEINER RICHARD | [TR/ & 364
VILLERE BETHANY 0

Page 1

Living
Area
(sf)
2208
3094
1388
1584
1951
676
2574
1607
1753
1760
0
1577

1184
2404
995
814
1504
1357

Unfinished Lot Size

Area (sf) (sf)

0 36830

0 38745

0 21112
1584 17172
0 8000

0 23500

0 35560

0 7930

0 9000

0 12580

0 3080

0 3003

0 3030

0 2790
240 6048
0 8064
230 8928
0 7000
80 7500
0 15250

PC ATTACHMENT 1

Zoning

C-RA-B4
C-RA-B4
C-RA-B2
C-RA-B2
C-RA-B2
C-RA-B2
C-RA-B4
C-RA-B2
C-RA-B2
C-RA-B2
C-RA-B2
C-RA-B2
C-RA-B2
C-RA-B2
C-RA-B2
C-RA-B2
C-RA-B2
C-RA-B2
C-RA-B2
C-RA-B2
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199-232-
01
199-232-
03
199-232-
04
199-232-

199-233-
01
199-233-
05
199-233-
a6
199-234-
06
199-234-
10
199-234-
20
199-234-
21
199-235-
01
199-235-
10
199-235-
26
199-235-
40
199-235-
44
199-235-

199-235-
48
199-235-
60
199-235-
63
199-251-
38

199-251-

267 SUNSET WAY
219 SUNSET WAY

21 COVE LN

40 COVE LN

20 COVE LN

285 SUNSET WAY
200 SUNSET WAY
210 SUNSET WAY
170 SUNSET WAY
180 SUNSET WAY
209 SUNSET WAY
181 SUNSET WAY
161 SUNSET WAY
308 PACIFIC WAY
310 PACIFIC WAY

176 SUNSET WAY

185 SUNSET WAY
320 PACIFIC WAY

320 SUNSET WAY
341 SUNSET WAY

PANDAPAS MARK G &
CALLANDER DAVID B
MULLIN SHARON /TR/
ROBERTSON ARLENE
SCHWARTZ DAVID A /TR/ &
ROBERTSON ARLENE A TR
BROWNING BRYCE /TR/
SCALERA ERICR
FITZPATRICK DANIEL R
PINTO ERIN

PURCELL JIM P /TR/
LAATSCH MARILYN M
HILLS LEIGHTON J
GRONEMAN ERICATR &
CASE CHARLAINE TR ETAL
NYGREN SHIRLEY A
EICHENBAUM ROBERT C &
FRIEDMAN GARY J TR &
GRONEMAN ERIC ATR &
GRONEMAN ERICATR &
THEODORE R ELLIOTT FAMILY PARTNERHSIP
WEISBERGER JASON L &

NORTON MISTI
CAMERON SUSAN A ETAL

Page 2

0 1804
0 475
220 960
0 0
0 0
362 1598
689 2014
0 1278
0 1064
0 720
0 832
0 0
0 1472
200 657
0 1736
200 912
1298 1650
0 1708
0 0
0 0
0 1470
0 2588
0 1470
200 1956

0

288

120

403
546

10900
7000
6600
1240
1620
3000

14040
3500
6000

12000
7565

0
6120
8330
7708
2871
5740

12091
9700
7728

20091

18560

81081
13875

C-RA-B2
C-RA-B2
C-RA-B2
C-RA-B2
C-RA-B2
C-RA-B2
C-RA-B2
C-RA-B2
C-RA-B2
C-RA-B2
C-RA-B2
C-RA-B2
C-RA-B2
C-RA-B2
C-RA-B2
C-RA-B2
C-RA-B2
C-RA-B2
C-RA-B2
C-RA-B2
C-RA-B2
C-RA-B2

C-RA-B2,C-RA-B5
C-RA-B2

PC ATTACHMENT 1
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48

199-251-
50
199-272-
03
199-272-
04
199-281-
05
199-281-
06
199-281-
o7
199-281-
09
199-282-
03
199-282-
07
199-283-
02
199-283-
03
199-283-
09
199-234-
23
199-234-
22
199-232-
T

54
199-251-

199-201-
05
199-201-
06
199-201-
o7
199-221-
10
199-221-
16

199-251-

310 SUNSET WAY

40 STARBUCK DR

50 SEACAPE DR
46 SEACAPE DR

38 SEACAPE DR

43 SEACAPE DR

17 AHAB DR

21 AHAB DR

9 AHAB DR

150 SUNSET WAY

190 SUNSET WAY

290 SUNSET WAY
330 SUNSET WAY
30 COVE LN

8 SEACAPE DR
60 STARBUCK DR
55 STARBUCK DR

21 SEACAPE DR

SIMMONS TONI M &

MC GEE TAYLOR W/TR/ &

MAMONE MICHAEL J

CASE CHARLES H &

RUMSEY DAVID M

HALLIWELL BERNARD J ETAL

BOWYER ROBERT TR &

SABRINA HOLDING LLC TR

HYMAN EDWARD J &

BENEDICT ELIZABETH H

WYNN ROBERT A

CROSBY TIMOTHY L

PICKENS SHARON A

SILVAMATTHEW C &

BURN-CALLANDER DAVID

MURRAY JAMES F /TR/

CRAWFORD THOMAS H &

SCHWARTZ DAVID A &

WELLS FARGO BANK

WOOD PETER F [TR/ &

BENDER SCOTT TR/ &

HERWITZ JAMES A [TR! &

HELDT WAYNE H TR/

Page 3

706

492
400
496

o o o o o o o

340

473
360
462

0

1637
2326

1988
1550
2134

2183
1490
2084

804
1972

1089
790
1902
2081
2114
2245
1758
0

628

472

o O o o o

176
460
190

588

o o o o o o o

20700 C-RA-B2,C-RA-B4

33383 C-RA-B4
27336 C-RA-B4
27324 C-RA-B4
39672 C-RA-B4
44322 C-RA-B4
37513 C-RA-B4
0 C-RA-B4
4450 C-RA-B4
27540 C-RA-B4
30290 C-RA-B4
44702 C-RA-B4
12717 C-RA-B2
7800 C-RA-B2
600 C-RA-B2
12990 C-RA-B2
16564 C-RA-B2
25968 C-RA-B2
35144 C-RA-B4
25200 C-RA-B4
39900 C-RA-B4
35584 C-RA-B4
10922 C-RA-B2

PC ATTACHMENT 1
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199-221-

20 100 SUNSET WAY LAMBERT PETER C 0 1395 0 19193 C-RA-B2
199-222-
10 NYGREN SHIRLEY A 180 0 0 2880 C-RA-B2
199-222-
25 280 PACIFIC WAY BRUNNER PAUL A /TR/ & 429 1879 348 21844 C-RA-B2
199-232-
10 SUNSET COVE LLC 0 0 0 10899 C-RA-B2
199-235-
51 50 COVE LN HILLS LEIGHTON J 0 0 0 29160 C-RA-B2
199-235-
52 ROBERTSON ARLENE 0 0 0 5265 C-RA-B2
199-235-
56 295 PACIFIC WAY MOSER SIGWARD /TR/ 0 936 0 13520 C-RA-B2
199-235-
57 THEODORE R ELLIOTT FAMILY PARTNERHSIP 0 0 0 8000 C-RA-B2
199-235-
59 187 SUNSET WAY HIGH CHRISTINE M [TR/ 484 1597 204 17600 C-RA-B2
199-235-
65 195 SUNSET WAY NEUMANN YESHI /TR/ 0 0 0 12000 C-RA-B2
199-251-
49 280 SUNSET WAY COLLIER MARY E T /TR/ 0 1024 290 21135 C-RA-B2
199-251-
58 9 CHARLOTTES WAY  BIONDI BEVERLY TR/ 0 0 0 10000 C-RA-B4
199-251-
59 300 SUNSET WAY STEEL BRIAN A C /TR/ & 0 1176 140 6800 C-RA-B2
199-272-
12 50 STARBUCK DR ADAMS KEITH 0 1928 0 36200 C-RA-B4
199-272-
13 44 STARBUCK DR OSTROFF MAURY 480 2059 0 27795 C-RA-B4
199-281-
08 34 SEACAPE DR BOWYER ROBERT /TR/ & 400 2504 208 42000 C-RA-B4
199-281-
10 BOWYER ROBERT TR & 0 0 0 22000 C-RA-B4
199-282-
02 39 SEACAPE DR HYMAN EDWARD J & 0 3057 0 18315 C-RA-B4
199-282-
04 47 SEACAPE DR GILLESPIE STEPHEN D & 460 3280 0 38000 C-RA-B4
199-282-
08 35 SEACAPE DR HAYDEN ROBERT T /TR/ & 0 2564 210 24000 C-RA-B4
199-282-
09 55 SEACAPE DR SCHOENFELD FRANKB TR & 0 1482 0 56375 C-RA-B4
199-283-
06 33 AHAB DR FALLS GAIL C 516 1506 0 23346 C-RA-B4
199-283-
08 5 AHAB DR KOHN RICHARD S & BRENDA F 0 2058 0 45758 C-RA-B4
199-283- 25 AHAB DR LEVIN WILLIAM A & 0 5562 0 67095 C-RA-B4
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199-290-
35
199-290-
36
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37
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260 SUNSET WAY

240 SUNSET WAY

19 SEACAPE DR

201 PACIFIC WAY

COLLIER ROBIN

COHON J DONALD JR TR/

KAUFMAN MICHAELE TR &

MUIR BEACH COMMUNITY SVC DIST
MUIR BEACH COMMUNITY SERV DIST
UNITED STATES OF AMERICA

MUIR BEACH COMMUNITY SERV DIST

MEDIAN BUILDING AREA: 1,791 SQ. FT.
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	A-2-MAR-09-010 (Crosby) De Novo stfrpt 3.6.2013 hrg
	In this de novo review of the proposed CDP application, the standard of review is the Marin County certified LCP and, because the project is located between the first public road and the sea, the public access and recreation policies of the Coastal Act.
	IP Section 22.56.130I lists other applicable development requirements, standards, and conditions for all CDPs. These standards include requirements for adequate water and sewage disposal, for grading over 150 cubic yards to be subject to specific requ...
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