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ADDENDUM
April 9, 2013
TO: Coastal Commissioners and Interested Parties
FROM: Lisa Haage, Chief of Enforcement

SUBJECT: ADDENDUM TO ITEM NOS. 5.3 & 55 ~-CONSENT CEASE AND DESIST
ORDER CCC-13-CD-03 AND RESTORATION ORDER CCC-13-R0-03
(BACARA RESORT)
FOR THE COMMISSION MEETING OF April 11, 2013

This addendum includes documents received by Commission staff after issuance of the staff
report and discussion that will: 1) clarify the final status of the Respondents’ agreement to the
terms of the proposed Orders; 2) provide further information regarding the ESHA findings
discussed within the Staff Report; 3) clarify the intent of the proposed Consent Cease and Desist
and Restoration Orders (“Orders”) regarding coordination with the Native American Monitor
and Most Likely Descent in implementing the proposed Orders; and 4) provide some minor
corrections to the staff report. Commission staff proposes the discussion within as a supplement
to its proposed findings for Commission adoption.

l. Documents Received:

1. Letter from Lanny Winberry, Attorney for Respondent, dated April 5, 2013, clarifying the
“DRAFT” watermark within Attachment A, pages 25-26, of the Staff Report.

2. Replacement signature page from Chris Smith, Executive Manager of SB Luxury Resort,
LLC, dated April 2, 2013, replacing page 25 of Attachment A of the Staff Report.

3. Replacement signature page from Kory Kramer, Executive Manager of BRS Investment
Properties, LLC, dated April 5, 2013, replacing page 26 of Attachment A of the Staff
Report.

4. Memorandum from Commission’s staff Ecologist Dr. Jonna Engel, PhD, dated April 9,
2013, explaining her determination that the Bell Canyon Creek area is riparian ESHA.
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1. Points of Clarification to proposed Orders

A. Role of the monitor from the Chumash tribal group (“Native American
monitor”) and the Most Likely Descendent (“MLD”) from the Chumash
tribal group in implementing the proposed Orders:

Commission staff and Respondents have worked closely with the Native American community
and Most Likely Descendent (“MLD”) throughout this enforcement investigation. Site SBa-71
covers two-thirds of the East Terrace and is a highly sensitive archaeological zone of great
cultural and religious importance to the Chumash people. The terms and requirements of the
proposed Orders reflect this and the proposed Orders, as proposed by Commission staff and
Respondents, are intended to provide for and shall not preclude the Chumash peoples’ continued
access to the East Terrace for cultural and religious purposes. Additionally, the Commission
intends that its staff shall continue working together with the Native American community and
MLD in a meaningful manner, and Respondents have committed to do so as well, throughout the
planning and restoration process outlined within the proposed Orders, including its components:
(1) Cultural Materials Plan; (2) Erosion Control Plan; (3) Removal Plan; (4) Revegetation Plan;
(5) Public Access Signage Plan; and (6) Monitoring Plan.

1. Errata:

A. Changes to staff report / Recommendations and Findings for Cease and
Desist Order CCC-13-CD-03 AND Restoration Order CCC-13-R0O-03:

Commission staff hereby revises its March 28, 2013 staff report and, thereby, its recommended
findings in support of the Cease and Desist Order & Restoration Order. Language to be added is
shown in italic and underlined, as shown below, and deletions are shown in strikeeut:

1. Page 13, paragraph 2, sentence 3 should read as follows:

“Also, on March 7, 2013, Commission staff spoke with Sarah Mancusco of BRS
Irvestment-Properties—EEC SB Luxury Resort, LLC who had also confirmed that

the seller had been transparent with BRS Investment Properties, LLC about the
Coastal Act violation investigation throughout the sales process (Exhibit 17).”

2. Page 26, G. SUMMARY OF FINDING OF FACT, numbered as 1, should read as
follows:

“BRS Mentures Investment Properties, LLC, purchased the Bacara Resort and Spa
from SB Luxury Resort LLC, on February 22, 2013 and is the current owner of
the resort. SB Luxury Resort was the owner of the property at the time
enforcement staff commenced the investigation for the Coastal Act violations at
issue.”




LAW OFFICES OF
, LANNY T. WINBERRY
LANNY T. WINBERRY

email:ltw@winberrylaw.com - _ 8001 FOLSOM BOULEVARD, SUITE 100
S SACRAMENTO, CALIFORNIA 95826

April 5,2013

Ms. Margaret Weber
California Coastal Commission
45 Fremont Street, Suite 2000
San Francisco, CA 94105-2219

Re: CCC-13-CD-03 and CCC-3-RO-03
Bacara Resort and Spa

Dear Ms. Weber:

TELEPHONE
(916) 386-4423

FACSIMILE
(916) 386-8952

This letter is to confirm that the copies you received last week bearing the signatures of

the authorized officers of the Respondents named in the above-referenced Consent
Orders were, and remain, valid and binding on the Respondents, the “DRAFT”

watermark on those signature pages notwithstanding. As you know, I'was traveling last
week and was in an airport in South Dakota on Wednesday afternoon when the final edits
were completed. We wanted to get the signatures in your hands as soon as possible so

that distribution could be made to the Commission. Hence, the watermark was not

removed prior to signing. I apologize for that unintended glitch.

You have since received replacement signatures on pages which do not display the
watermark. The Coastal Commission and its Staff may rely on either or both sets of

~signatures.

Although it no longer owns the Bacara Resort and Spa, Respondent SB Luxury Resort,
LLC intends to remain financially able to discharge all of the obligations imposed upon it

under the terms of the Consent Orders.

Please do not hesitate to contact me if further information or action is required.

Sincerely,

Attorney for Respondent,

SB Luxury Resort, LLC
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who signs this document on behalf of SB Luxury Resort, LLC attests that he has
the legal authority to bind SB Luxury Resort, LLC.

26.0  Stipulation. Respondents and their representatives attest that they have reviewed
the terms of these Consent Orders and understand that their consent is final and
stipulate to its issuance by the Commission.

IT IS SO STIPULATED AND AGREED:

On behalf of Respondents:

Kory Kramer, Executive Manager
BRS Investment Properties, LLC
Owner, Bacara Resort and Spa

LA

Date

"/3f13

- Chris Smith, Expcutive Manager
SB Luxury Regort, LLC

Executed in

Charles Lester, Executive Director

Date’ '

on behalf of the California Coastal Commission:

Date
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who signs this document on behalf of SB Luxury Resort, LLC attests that he has
the legal authority to bind SB Luxury Resort, LLC.

26.0  Stipulation. Respondents and their representatives attest that they have reviewed.
the terms of these Consent Orders and understand that thelr consent is final and
stipulate to its issuance by the Commission.

IT IS SO STIPULATED AND AGREED:
On behalf of Respondents:

M/%M s

Kory Kr cecrffive Manager Date

BRS Inv t1 t Properties, LLC ' '

Owner, Resort and Spa

Chris Smith, Executive Manager Date

SB Luxury Resort, LLC

Executed in on behalf of the California Coastal Commission:

Charles Lester, Executive Director Date
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MEMORANDUM

FROM: Jonna D. Engel, Ph.D., Ecologist
TO: Lisa Haage

SUBJECT: Bacara Hotel Unpermitted Development Adjacent to ESHA

DATE: April 9, 2013

On Thursday September 20,2012, | accompanied Coastal Commission Enforcement Staff Pat
Veesart and Kristen Hislop on a site visit to the Bacara Hotel. The purpose of our site visit was
to examine the unpermitted development site on the hotel’s East Terrace property and to observe
the surrounding coastal resources. The unpermitted development occurred on a coastal terrace
just above the ocean within coastal sage scrub habitat. Directly south of the unpermitted
development site is a sheer coastal bluff above a sandy beach. East of the unpermitted
development is characterized by a more gentle slope that drops down to Bell Canyon. This slope
supported a number of non-native eucalyptus trees that were either entirely removed or
significantly trimmed as part of the unpermitted development. The unpermitted development
also included near elimination of the coastal sage scrub on the slope beneath the eucalyptus trees.
While the coastal bluff habitat, coastal sage scrub and Eucalyptus trees do not rise to the level of
environmentally sensitive habitat or ESHA, these habitats did provide significant natural
resources to the area prior to the unpermitted development.

Creeks and streams and associated riparian areas are rare habitats in the coastal zone that are
easily disturbed by human activities and therefore rise to the level of ESHA. Bell Canyon Creek
runs through Bell Canyon with riparian habitat on either side. This riparian ecosystem is
relatively pristine and is a monarch butterfly (Danaus plexippus) (California Species of Special
Concern) autumnal site that also supports the federally endangered tidewater goby (Eucylogobius
newberryi) and the federally endangered red-legged frog (Rana aurora draytonii). The presence
of these rare species within Bell Canyon Creek provides additional support for an ESHA
determination because this riparian ecosystem plays a special role in the ecosystem by
supporting rare animals. | find that Bell Canyon Creek and the associated riparian habitat is rare
and supports rare animals and is also easily disturbed by human activities and therefore is
environmentally sensitive habitat or ESHA.

The unpermitted development on the hotel’s East Terrace property and surroundings occurred
adjacent to ESHA and had the potential to result in individual and cumulative adverse effects to
the riparian habitat and creek within Bell Canyon. The unpermitted development activities
included removal of major vegetation, including coastal sage scrub and Eucalyptus trees that
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supported raptor roosting and had the potential to support monarch butterfly. It also involved
installation of non-native landscaping and materials including sod, eucalyptus woodchips, and an
above ground irrigation system. Eucalyptus trees, although non-native, provide roosting habitat
for raptors, and autumnal and wintering sites for monarch butterflies, serving an important role in
the site’s ecosystem. Additionally, the above-ground irrigation system is susceptible to cracking
and breaking as evidence by the line break that occurred in December 2012, and has the potential
to lead to an artificial influx of water with the ability to harm the Bell Canyon Creek habitat
below, including potentially having an adverse effect on endangered tidewater goby and red-
legged frog species that live in the creek/lagoon area. The Bell Canyon Creek ecosystem is
easily susceptible to disruption and provides shelter for various special-status species including
raptors, monarch butterflies, tidewater goby and red-legged frog; this ecosystem is considered
ESHA under the Coastal Act and warrants protection.
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Staff: Maggie Weber- SF
Staff Report: 3/28/13
Hearing Date: 4/11/13

STAFF REPORT: Recommendations and Findings for Consent Cease and
Desist and Restoration Orders

Consent Cease and Desist Order No.: CCC-13-CD-03

Consent Restoration Order No.: CCC-13-R0O-03

Related Violation File: V-4-12-032

Property Owner: BRS Investment Properties, LLC !
Persons Subject to these Orders: 1. BRS Investment Properties, LLC

2. SB Luxury Resort LLC?
3. Bacara Resort and Spa3

Property Location: 8301 Hollister Avenue, City of Goleta, Santa
Barbara County, APN 0079-200-012 and APN
0079-200-013

Description of Property: Coastal property in Goleta, Santa Barbara County,
inland of Haskell’s Beach, 0.5 miles west of the
intersection of US 101 and Hollister Avenue.

! BRS Investment Properties, LLC is the current owner of Bacara Resort and Spa, effective February 22, 2013; SB
Luxury Resort LLC is the prior owner of the property, concurrent with Commission staff receiving notice of the
Unpermitted Development on site. Hereinafter, all references to ‘Respondents’ are to both consecutive owners,
BRS Investment Properties, LLC, and SB Luxury Resort LLC. Respondents will be held jointly and severally liable
for all of the obligations required by these Consent Orders.

2 SB Luxury Resort, LLC was the owner of Bacara Resort and Spa from September 2011 until selling the property to
Pacific Hospitality Group in February 2013.

3 See Fnl.
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Violation Description: Unpermitted development and/or activities
inconsistent with Coastal Development Permit No.
4-85-343, including, but not necessarily limited to:
removal of major vegetation, including coastal sage
scrub and Eucalyptus trees*, installation of non-
native landscaping, geo fabric, Eucalyptus wood
chips, and above ground irrigation system, all of
which resulted in the creation of a private wedding
and event venue, located directly on top of a highly
sensitive archaeological zone, and on or near an
Environmentally Sensitive Habitat Area (“ESHA”);
failure to develop proper signs and interpretive
facilities as required by Special Condition 10 of
CDP No. 4-85-343; and the placement of a gate®
that tends to deter use of a public access and
equestrian trail.

Substantive File Documents: 1. Public documents in Consent Cease and Desist
Order No. CCC-13-CD-03 and Restoration Order
No. CCC-13-R0O-03 files.
2. Coastal Development Permit No. 4-85-343.

3. Exhibits 1 through 17 and Appendix A of this
staff report.

CEQA Status: Exempt (CEQA Guidelines (CG) 88 15060(c)(2)

and (3)) and Categorically Exempt (CG 88
15061(b)(2), 15307, 15308, and 15321)

SUMMARY OF STAFF RECOMMENDATION

A. OVERVIEW

The property subject to these proceedings is the site of a hotel and conference center (The Bacara
Resort and Spa). It is located inland of Haskell’s Beach, half a mile west (seaward) of the

4 Eucalyptus trees, while non-native, rise to the level of “major vegetation” because among other things, their size
and because they provide roosting habitat for raptors and resting sites for monarch butterflies, serving an important
role in the coastal bluff habitat’s ecosystem.

® Respondents have since removed the gate in response to enforcement staff’s request.
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intersection of US 101 and Hollister Avenue, in the City of Goleta, Santa Barbara County
(Exhibits 1 and 2).° The Commission authorized the hotel and hotel amenities in 1985 under
Coastal Development Permit (“CDP”) 4-85-343, and subsequent amendments after 1985 (4-85-
343-A-1 through A-5) (“the CDP”).

Historically, the property and surrounding region was occupied by the Coastal Band of the
Chumash Nation for over 6,000 years. As a result, there are a number of known archaeological
sites on the Property, including one that is located in the area of unpermitted sod, Eucalyptus
wood chip, and above ground irrigation system (Exhibit 3). The plans that the Commission
approved when it granted the CDP designated the East Terrace, where the majority of the
unpermitted development being addressed by these Consent Orders occurred, as land known to
be a highly sensitive archaeological zone; the only approved development on the East Terrace
was a public access equestrian trail. The findings the Commission adopted in support of its
approval of the permit to develop what is now the Bacara Resort (the original applicant was
Hyatt Hotel Corps.), as provided in Exhibit 5, explain how the Commission found both that the
site had a history of substantial public use for beach access and recreation, and that access to this
area of Santa Barbara County is limited. Based on the concerns regarding public access,
recreation, and archaeology, the Commission conditioned its CDP approval to require the owners
to record an irrevocable offer to dedicate (“OTD”) an easement for public access to the beach
and also included conditions to protect archaeological resources and to ensure compliance with
the requirements of the Coastal Act.

The violations at issue in these proceedings include unpermitted development and other activities
that are also inconsistent with CDP No. 4-85-343. Those violations include, but may not be
limited to: removal of major vegetation, including coastal sage scrub and Eucalyptus trees,
installation of non-native landscaping, geo fabric, Eucalyptus wood chips, and above ground
irrigation system, all of which resulted in the creation of a private wedding and event venue,
located directly on top of land known to be a highly sensitive archaeological zone and on or near
ESHA, failure to develop proper signs and interpretive facilities as required by Special Condition
10 of CDP No. 4-85-343; and the placement of a gate that tends to deter use of a public access
and equestrian trail .’

Prior to this proceeding, at the request of enforcement staff, SB Luxury Resort LLC (“the Former
Owner”) agreed to remove the gate in the OTD area, and to cease operation of weddings and
events on the East Terrace. In addition, during negotiations with the Former Owner, ownership
of the property transferred from SB Luxury Resort LLC to BRS Investment Properties, LLC;
both entities have been cooperative in working together with Commission staff to agree to these
Consent Orders that will provide a mechanism to remove the unpermitted development, restore
the site’s habitat, and mitigate for resulting temporal losses of habitat.

® The City of Goleta does not yet have a certified Local Coastal Program (“LCP™), so the Commission has primary
jurisdiction over the property.

" The failure to develop proper signs and interpretive facilities violates Special Condition 10 of CDP 4-85-343,
concerning Signs and Interpretive Facilities; additionally, the placement of a gate that blocks the public equestrian
trail and deters pedestrian use violates Special Condition 14 of the same CDP which addresses the requirement to
provide Public Access Dedication and Restriction.
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B. DESCRIPTION OF THE PROPERTY

The Bacara Resort and Spa was constructed in 2000 and is located at 8301 Hollister Avenue, in
the city of Goleta, in Santa Barbara County, APN 0079-200-012 and APN 0079-200 -013. The
73-acre site runs east and west for approximately 3,000 feet immediately inland of Haskell’s
beach, constituting the southern boundary with US Highway 101 and the Southern Pacific
railroad track making up the northern boundary. The 400-room hotel and conference center,
restaurant and bar facility, outdoor patio and pools, and a health club and spa are located on APN
0079-200-012, and a parking lot for public access and public access trails, four private tennis
courts and a beach front snack bar are located on APN 0079-200-013.

C. SUMMARY OF VIOLATION AND ATTEMPTS TO RESOLVE

Commission staff became aware of the violations in July of 2012. Since that time, staff,
Respondents, and their representatives have worked together to reach agreement on the terms of
these Consent Orders amicably, in order to avoid a contested hearing and the potential for
litigation. The violations that will be resolved by the Consent Orders include unpermitted
development and other activities that are also inconsistent with CDP No. 4-85-343, as described
above. These Consent Orders are attached hereto as Appendix A. Staff appreciates
Respondents’ willingness to resolve these matters amicably and without the need for litigation.

D. STAFF RECOMMENDATION

Staff recommends that the Commission issue Consent Cease and Desist Order No. CCC-13-CD-
03 and Consent Restoration Order No. CCC-13-CD-03 (“Consent Orders”) to address the
violations described above. Through the execution of these Consent Orders, Respondents have
agreed to, among other things: 1) remove non-native landscaping, wood chips, and an above
ground irrigation system from the Eastern Terrace; 2) perform no further unpermitted
development; 3) restore and revegetate the areas of the property impacted by the unpermitted
items placed on the site, and the failure to meet CDP conditions, 4) undertake mitigation
measures to account for the temporal loss of habitat, 5) take all steps necessary to ensure
compliance with the Coastal Act and these Consent Orders, and 6) resolve civil liability under
the Coastal Act.

TABLE OF CONTENTS

l. MOTION AND
RESOLUTION. ..o e e e, 6
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EXHIBITS

Exhibit 1
Exhibit 2
Exhibit 3
Exhibit 4
Exhibit 5
Exhibit 6
Exhibit 7
Exhibit 8
Exhibit 9
Exhibit 10a

Site Map

Aerial Photograph of Site

Map of Archaeological Sites

Site Map of Unpermitted Development

Coastal Development Permit 4-85-343 and Findings and Declarations
Coastal Access around Bacara Resort and Spa

Offer to Dedicate Public Access Easement

Photograph of East Terrace, prior to Unpermitted Development
Photograph of East Terrace with Unpermitted Development
Photograph of Above Ground Irrigation System
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Exhibit 10b
Exhibit 11
Exhibit 12
Exhibit 13
Exhibit 14

Exhibit 15
Exhibit 16

Exhibit 17

Photograph of Gate located on Public Access Equestrian Trail

Notice of Violation letter dated August 22, 2012

Letter from CCC dated November 1, 2012

Bacara Resort and Spa’s Website — Wedding Ceremony Sites

Notice of Intent Letter and Statement of Defense from CCC dated December 13,
2012

Letter from Respondents dated December 27, 2012

LATimes.com Article, “Bacara hotel sold as high-end coastal resorts enjoy
comeback” dated February 28, 2013

Letter from Respondents dated March 11, 2013

l. MOTION AND RESOLUTION

Motion 1: Cease and Desist Order

I move that the Commission issue Consent Cease and Desist Order No. CCC-13-
CD-03 pursuant to the staff recommendation.

Staff recommends a YES vote on the foregoing motion. Passage of this motion will result in the
issuance of the Consent Cease and Desist Order for real property located at 8301 Hollister
Avenue, Goleta, in Santa Barbara County. The motion passes only by an affirmative vote of a
majority of Commissioners present.

Resolution to Issue Consent Cease and Desist Order:

The Commission hereby issues Consent Cease and Desist Order No. CCC-13-
CD-03, as set forth below, and adopts the findings set forth below on grounds that
development has occurred without the requisite coastal development permit, in
violation of CDP 4-85-343, and in violation of the Coastal Act.

Motion 2: Consent Restoration Order

I move that the Commission issue Consent Restoration Order No. CCC-13-RO-03
pursuant to the staff recommendation.

Staff recommends a YES vote on the foregoing motion. Passage of this motion will
result in issuance of the Consent Restoration Order for real property at 8301 Hollister
Avenue, Goleta, in Santa Barbara County. The motion passes only by an affirmative vote
of a majority of Commissioners present.

Resolution to Issue Consent Restoration Order:

The Commission hereby issues Consent Restoration Order No. CCC-13-R0O-03,
for real property located at 8301 Hollister Avenue, Goleta, in Santa Barbara



CCC-13-CD-03, CCC-13-R0O-03 (Bacara Resort and Spa)

County, as set forth below, and adopts the findings set forth below on the grounds
that 1) development has occurred without a coastal development permit, 2) the
development is inconsistent with the Coastal Act, and 3) the development is
causing continuing resource damage.

1. JURISDICTION

The property is located within the Coastal Zone and within the incorporated boundary of the City
of Goleta. In this case, the Commission has jurisdiction in this matter because the City of Goleta
does not yet have a certified Local Coastal Program, and thus this site is entirely within the
Coastal Commission’s jurisdiction. In addition, the Commission has jurisdiction here because the
violations involve actions in conflict with a Commission-issued CDP, and the development
inconsistent with the CDP would require an amendment of that permit, which must be issued by
the Commission, whereas no CDP or amendment to that CDP was ever issued for that
development.

1. COMMISSION’S AUTHORITY

The Commission can issue a Cease and Desist Order under Section 30810 of the Coastal Act in
cases where it finds that the activity that is the subject of the order has occurred either without a
required CDP or in violation of a previously granted CDP. The Commission can issue a
Restoration Order under Section 30811 of the Coastal Act if it finds that development 1) has
occurred without a CDP, 2) is inconsistent with the Coastal Act, and 3) is causing continuing
resource damage. These criteria are all met in this case, as summarized briefly here, and
discussed in more detail in Section V, below.

The unpermitted activity that has occurred on the property clearly meets the definition of
“development” set forth in Section 30106 of the Coastal Act. Development is defined broadly
under the Coastal Act, and includes, among many other actions, the “placement of any solid
material or structure; grading, removing, dredging, mining, or extraction of any
materials;...change in the density or intensity of use of land;...construction, reconstruction,
demolition or alteration of the size of any structure...; and the removal or harvesting of major
vegetation other than for agricultural purposes...” (emphasis added). Pursuant to Section 30600
of the Coastal Act, all non-exempt development in the Coastal Zone requires a CDP. No
exemption from the permit requirement applies here. In addition, the development at issue here
was directly inconsistent with CDP 4-85-343. More specifically, the violations include, but are
not limited to: removal of major vegetation, including coastal sage scrub and Eucalyptus trees.
installation of non-native landscaping, geo fabric, Eucalyptus wood chips, and above ground
irrigation system, all of which resulted in the creation of a private wedding and event venue,
located directly on top of land known to be a highly sensitive archaeological zone; failure to
develop proper signs and interpretive facilities as required by Special Condition 10 of CDP No.
4-85-343; and the placement of a gate that tends to deter use of a public access and equestrian
trail. As described in greater detail below, the Unpermitted Development is inconsistent with the
policies in Chapter 3 of the Coastal Act, including but not limited to: Sections 30210 and 30211
(Protection of Public Access and Recreational Opportunities), Section 30244 (Protection of
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Archaeological Resources), Section 30240 (Protection of ESHA), Section 30253 (Protection of
Geologic Stability), and Section 30231 (Protection of Water Quality), and is causing continuing
resource damage, as that term is defined in the California Code of Regulations, Title 14 (“14
CCR?”), Section 13190.

IV. HEARING PROCEDURES

The procedures for a hearing on a Cease and Desist Order and Restoration Order are outlined in
14 CCR Section 13185 and 14 CCR Section 13195, respectively.

For a Cease and Desist Order and Restoration Order hearing, the Chair shall announce the matter
and request that all parties, or their representatives present at the hearing identify themselves for
the record, indicate what matters are already part of the record, and announce the rules of the
proceeding, including time limits for presentations. The Chair shall also announce the right of
any speaker to propose to the Commission, before the close of the hearing, any question(s) for
any Commissioner, at his or her discretion, to ask of any other party. Staff shall then present the
report and recommendation to the Commission, after which the alleged violator(s), or their
representative(s), may present their position(s) with particular attention to those areas where an
actual controversy exists. The Chair shall then recognize any other persons who have indicated a
desire to speak concerning the matter by submitting a speaker slip, after which time Staff
typically responds to the testimony and to any new evidence introduced.

The Commission will receive, consider, and evaluate evidence in accordance with the same
standards it uses in its other quasi-judicial proceedings, as specified in 14 CCR Sections 13195
and 13186, incorporating by reference Section 13065. The Chair will close the public hearing
after the presentations are completed. The Commissioners may ask questions to any speaker at
any time during the hearing or deliberations, including, if any Commissioner so chooses, any
questions proposed by any speaker in the manner noted above. Finally, the Commission shall
determine, by a majority vote of those present and voting, whether to issue the Cease and Desist
Order and Restoration Order, either in the form recommended by the Executive Director, or as
amended by the Commission. Passage of the motion above, per the Staff recommendation or as
amended by the Commission, will result in issuance of the Cease and Desist Order and
Restoration Order.

V. FINDINGS FOR CONSENT CEASE AND DESIST ORDER NO. CCC-
13-R0O-03 AND CONSENT RESTORATION ORDER CCC-13-R0O-03°

A. DESCRIPTION OF THE PROPERTY

& These findings also hereby incorporate by reference the Summary at the beginning of the March 28, 2013 staff
report (“STAFF REPORT: Recommendations and Findings for Consent Cease and Desist and Restoration Orders”)
in which these findings appear, which section is entitled “Summary of Staff Recommendations,” and the section
entitled “Jurisdiction”.
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The property subject to these proceedings is the site of a hotel and conference center (The Bacara
Resort and Spa) with 400 guest rooms, 53,350 square feet of conference space, 22,400 square
feet of restaurant and bar facilities (686 seat capacity), outdoor patios and pools, a 19,800 square
foot health club and spa, a parking lot for public access and public access trails, four tennis
courts and a public beachfront snack bar. The Bacara Resort and Spa was constructed in 2000
and is located at 8301 Hollister Avenue, in the city of Goleta, in Santa Barbara County, APN
0079-200-012 and APN 0079-200-013. The 73-acre site runs east and west for approximately
3,000 feet immediately inland of Haskell’s beach, constituting the southern boundary with US
Highway 101 and the Southern Pacific railroad track making up the northern boundary. The site
is approximately 10 miles west of Santa Barbara and on the western side of the Santa Barbara
Channel mainland.

The site’s topography is dominated by eastern and western terraces, each rising approximately
110 feet from the beach to a gently sloping marine terrace. The terraces are bisected by Tecolte
Canyon, and Bell Canyon is located directly down coast from the East Terrace. Both Tecolte
and Bell Canyon Creeks flow south from the canyons inland of the coastal zone with the creek
mouths establishing lagoons that discharge into the Pacific Ocean. The west terrace, where the
hotel and conference center is located is not subject to these proceedings, with the exception of
any public access/interpretive signs that were to be located in this area pursuant to the CDP.
This enforcement action is addressing issues on the East Terrace, also known as archaeological
site SBa-71, and issues related to the failure to install public access/interpretive signs pursuant to
the CDP. There are a number of known archaeological sites on the Property, including one that
is located in the area of unpermitted sod, Eucalyptus wood chips, and the above ground irrigation
system.

The East Terrace location, or SBa-71, was the site of grading and several oil related facilities
during the 1920s and 1930s; the oil facilities were removed from the site in the 1950s. After
recovering from the disturbances caused by these activities but prior to the unpermitted
development occurring, the East Terrace became vegetated with a grove of Eucalyptus trees and
coastal sage scrub, consisting primarily of coyote bush, California sage, and some salt brush.

B. DESCRIPTION OF COASTAL ACT VIOLATIONS

The violations being resolved by the Consent Orders include unpermitted development and other
activities that are also in CDP No. 4-85-343, and those permit violations include, but may not be
limited to: removal of major vegetation, including coastal sage scrub and Eucalyptus trees,
installation of non-native landscaping, geo fabric, Eucalyptus wood chips, and above ground
irrigation system, all of which resulted in the creation of a private wedding and event venue,
located directly on top of land known to be a highly sensitive archaeological zone and on or near
ESHA,; failure to develop proper signs and interpretive facilities as required by Special Condition
10 of CDP No. 4-85-343; and the placement of a gate that tends to deter use of a public access
and equestrian trail (“Unpermitted Development).

The East Terrace, or SBa-71, as designated by the State Office of Historic Preservation, is rich in
archaeological resources from Chumash occupation, and the only approved development at this
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location was a public access/equestrian trail, the same trail inhibited by the unpermitted gate, one
of the violations referenced above. A diagram of the location and extent of some of the
unpermitted development, created for illustrative purposes, is included as Exhibit 4.

C. PROPERTY AND PERMIT HISTORY

On December 19, 1985, the Commission approved CDP No. 4-85-343 (4-85-343) for
development on the property, authorizing a 400-room hotel and conference center, restaurant and
bar facility, outdoor patios and pools, and a health club and spa on APN 0079-200-012, and a
parking lot for public access and public access trails, four private tennis courts, and a beach front
snack bar on APN 0079-200-013 (Exhibit 5).

The Commission found, among other things, that the public had crossed the Property to reach the
beach historically, and therefore, the Commission required an OTD public access trails to ensure
that public access remained because of the limited public access in this area of Santa Barbara
County, as shown in Exhibit 6. Therefore, the Commission conditioned its approval of the
permit (Special Condition 14) to require the owners to 1) record an OTD an easement for public
access, 2) record a deed restriction over the property prohibiting interference by the property
owner with the public’s right to use of that trail, and 3) record a deed restriction over the
property prohibiting interference by the property owner with the public’s right to use of a private
access road and bike path to gain access to the OTD trail. The OTD was recorded on May 6,
1997, and amended on January 31, 2008, to relocate the public walkway easement, after
receiving the Executive Director’s general approval of the new proposed location, but prior to
receiving Executive Director review of the actual proposed amending documents. As a result, it
was again amended on April 17, 2008, after the Executive Director requested that certain
revisions be made to the prior amendments to both the OTD and Deed Restriction, and that they
be merged into the same document (“the 2008 OTD”) (Exhibit 7).°

In its approved findings for CDP 4-85-343, the Commission described the East Terrace as land
known to be a highly sensitive archaeological zone. The property was historically occupied by
Native Americans (Chumash) for over 6,000 years. As a result, there are a number of known
archaeological sites on the Property, including one that is located in the area of the unpermitted
sod, Eucalyptus wood chips, and above ground irrigation system. The only approved
development on the East Terrace was a public access hiking/equestrian trail. The Commission
granted approval for development, subject to several special conditions; three of the special
conditions are relevant to the violations in this proceeding. Special Condition No. 3 related to
archaeology and prohibited development on the East Terrace. Special Condition No. 10 required
a system of signs, which clearly mark the location of public accessways and public parking
areas, and an interpretive program introducing hotel guests and the general public to the physical
and biological features of the project site, including the upland, wetland, coastal strand, and

® The 2008 OTD was recorded to supersede and replace all prior documents and was irrevocable for a period of 21
years, such period running from the date of recording. The OTD has not yet been accepted, but until such time, the
2008 OTD requires the property owner to maintain and operate the OTD area and also, treat the OTD area as if the
OTD had been accepted and to not interfere with the public’s right to use the areas covered by the 2008 OTD.
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marine habitats. Special Condition No. 14 required the property owner to record an OTD an
easement for public access and recreation, and required Respondents to maintain the access
improvements in a condition suitable for public use for the life of the project or until the
acceptance of the OTD.® This condition further required a deed restriction to be recorded
prohibiting interference with the public’s use of public vertical access trails to the beach.

The intent of these conditions and the language in the permit was to restrict development on the
East Terrace and to provide for public access to the beach and pubic equestrian trails.

D. VIOLATION HISTORY

In July 2012, Commission staff received a complaint that the Former Owner had placed sod on
top of the East Terrace. On July 24, 2012, Commission staff conducted a site inspection and
confirmed that development had taken place on the East Terrace, inconsistent with the CDP.
From review of aerial photographs, Commission staff also confirmed that removal of vegetation
other items of development occurred in at least 2002, 2004, and 2006; additional placement of
landscaping, and placement of an irrigation system (Exhibit 10a) had also occurred after August
28, 2010.* During the July 24" site visit, staff also observed a locked gate in the OTD area,
which is a connection to the public trail system established by the CDP (Exhibit 10b). No CDP
or CDP amendment had been issued for the above-described development.

On August 22, 2012, Commission staff sent the Former Owner a Notice of Violation letter
outlining the definition of development under the Coastal Act, listing the unpermitted
development that occurred on the property, and explaining how the unpermitted activity and
development constituted violations of the Coastal Act (Exhibit 11). The letter requested the
Former Owner to contact Commission staff by August 31, 2012 to discuss their options for
restoring the site, and requested that they immediately stop all unpermitted development activity
on the Property.

On August 29, 2012, the Former Owner contacted Commission staff by telephone and invited
staff to return to the property for another site visit to walk the grounds together and discuss the
violations. During the meeting, the Former Owner acknowledged that the placement of wood
chips, sod, and irrigation on the East Terrace was to create a site for weddings. The Former
Owner also informed staff that they were willing to take whatever actions were necessary to
resolve the violations.

10 Although the deed restriction allowed for the relocation of the easement, upon specific conditions, and one of the
public access trails was in fact relocated.

1 Exhibit 8 is a photograph of the East Terrace from 1989, prior to the construction of the resort, and shows the

site’s native vegetation prior to Unpermitted Development. Exhibit 9 is also a photograph of the East Terrace, but
from 2013, and shows the contrast in vegetation resulting from the Unpermitted Development.
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On September 20, 2012, Commission staff, the Former Owner, as well as City of Goleta staff,
met at the property to conduct a site inspection and discuss the violation. During this site visit,
the Former Owner demonstrated that the gate on the public access and equestrian trail had been
removed. Respondents again expressed a desire to take the necessary steps to resolve the
violations.

On October 30, 2012, Commission staff conducted another site visit to measure the area of the
East Terrace where sod and Eucalyptus wood chips had been placed. During this site visit,
Commission staff noticed that it appeared that events were still being conducted on the East
Terrace; the wiring for speakers remained on the site and it appeared that a majority of the
sodded lawn was being still being watered by the unpermitted irrigation system. Therefore, on
November 1, 2012, Commission staff sent a letter to the Former Owner memorializing the
October 30, 2012 site visit and again requesting that the Former Owner “immediately stop all
unpermitted development activity on the subject property.” (Exhibit 12)

In order to reach a consensual resolution to the Coastal Act violations, including restoration of
the site, on December 13, 2012, the Executive Director notified the Former Owner of his intent
to commence proceedings for issuance of Cease and Desist and Restoration Orders and
recordation of a Notice of Violation (“NOI”) to address the Unpermitted Development at the site
(Exhibit 14). The letter further set forth a suggested framework to legally resolve the violation
via “consent orders”. In accordance with 14 CCR Sections 13181 and 13191, the letter was
accompanied by a Statement of Defense (SOD) form, and established a deadline of January 2,
2013 for its completion and return.*?

In a December 26, 2012 telephone conversation, the Former Owner expressed their interest in
agreeing to consent orders and working towards settlement rather than submitting a Statement of
Defense. A site visit was scheduled for the following week in order for Commission staff to
meet with the Former Owner and together evaluate the Coastal Act violations.

On January 2, 2013, Commission staff met with the Former Owner and Mr. John Ruiz, from the
Coastal Band of the Chumash Nation, at the East Terrace to discuss the Coastal Act violations
and the restoration process. The parties discussed the varying interests to be addressed,
including the cultural concerns associated with archaeological site SBa-71, public access, and
restoration of the East Terrace with native vegetation, and the need to comply with both the CDP
and the Coastal Act. Again, the Former Owner expressed their interest in resolving the Coastal
Act violations through Consent Orders.

12 BRS Investment Properties, LLC, the current owner of Bacara Resort and Spa, has agreed to waive the
notification requirements pursuant to Sections 13181 and 13191 of the Commission’s administrative regulations.

12



CCC-13-CD-03, CCC-13-R0O-03 (Bacara Resort and Spa)

On February 28, 2013, as Commission staff was finalizing the proposed Consent Orders, the Los
Angeles Times published an article providing notice that Bacara Resort and Spa had been
purchased by Pacific Hospitality Group from Ohana Real Estate Investors (Exhibit 16).

On March 5, 2013, Commission staff contacted the Former Owner to confirm this change in
ownership. Staff and the Former Owner discussed the change in ownership, and the General
Manager, Kathleen Cochran, assured staff that she would continue to be the point of contact
throughout our negotiations, as she was continuing her employment with the new owner BRS
Investment Properties, LLC. Also, on March 7, 2013, Commission staff spoke with Sarah
Mancusco of BRS Investment Properties, LLC who also confirmed that the seller had been
transparent with BRS Investment Properties, LLC about the Coastal Act violation investigation
throughout the sales process (Exhibit 17). The agreement reached to resolve the Coastal Act
violation was principally reached with SB Luxury Resort LLC, the Former Owner, but also
requires the new owners to abide by its terms.

E. BASIS FOR ISSUANCE OF ORDERS

1) STATUTORY PROVISIONS
(a) Consent Cease and Desist Order

The statutory authority for issuance of this Consent Cease and Desist Order is provided in
Coastal Act Section 30810, which states, in relevant part:

(a) If the commission, after public hearing, determines that any person or
governmental agency has undertaken, or is threatening to undertake, any activity
that (1) requires a permit from the commission without securing the permit or (2)
is inconsistent with any permit previously issued by the commission, the
commission may issue an order directing that person or governmental agency to
cease and desist....

(b) The cease and desist order may be subject to such terms and conditions as the
Commission may determine are necessary to ensure compliance with this
division, including immediate removal of any development or material...

(b) Consent Restoration Order

The statutory authority for issuance of this Consent Restoration Order is provided in Section
30811 of the Coastal Act, which states, in relevant part:

In addition to any other authority to order restoration, the commission... may,
after a public hearing, order restoration of a site if it finds that [a] the
development has occurred without a coastal development permit from the
commission, local government, or port governing body, [b] the development is

13
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inconsistent with this division, and [c] the development is causing continuing
resource damage.

The following paragraphs set forth the basis for the issuance of the proposed Consent Cease and
Desist and Restoration Orders by providing substantial evidence that the development meets all
of the required grounds listed in Section 30810 and 30811 of the Coastal Act for the Commission
to issue a Consent Cease and Desist and Restoration Order.

2) FACTUAL SUPPORT FOR STATUTORY ELEMENTS

(@) Development has occurred without a Coastal Development Permit and
inconsistent with CDP 4-85-343, which the Commission Previously Issued

As previously presented in Section 11 of this staff report, which is incorporated herein as if set
forth in full, the activities at issue in this matter constitute ‘development’ as defined in the
Coastal Act and are therefore subject to permitting requirements. Staff has verified that the cited
development on the property is not exempt and was conducted without the benefit of a CDP, and
additionally, some of the development activities were undertaken in direct violation of the terms
and conditions of Commission-issued CDP 4-85-343. Because the development occurred
without the required Coastal Act authorization, this is a violation even independent of the
requirements of the existing permit, and therefore the criterion for issuance of the Consent Cease
and Desist Order has been met, and the first criteria for issuance of the Consent Restoration
Order has also been met.

In addition, the unpermitted activities were also inconsistent with CDP 4-85-343, which
authorized the development of the hotel, conference center, spa and associated amenities. The
CDP was approved subject to several conditions, discussed below, governing how the site’s
development was to occur.

Signs and Interpretive Facilities:

Special Condition 10:

Signs and Interpretive Facilities. A system of signs, which clearly mark the location of
public accessways and parking areas, and an interpretive program introducing hotel
guests and the general public to the physical and biological features of the project site,
including the upland, wetland, coastal strand, and marine habitats, shall be provided.

Special Condition 10 required the implementation of a system of signs and interpretive facilities
clearly marking public accessways and describing the physical and biological features on the
property; although there are some public access signs on the Property, no such comprehensive
system has been established. Also, some of the public access signs presently on the property do
not clearly point the public to designated public access areas and are hard to read because they
are faded from the sun. Failure to provide this specifically mandated program that identifies
public access trails and public parking areas and describes the physical and biological features of

14



CCC-13-CD-03, CCC-13-R0O-03 (Bacara Resort and Spa)

the property, including the upland, wetland, coastal strand, and marine habitats, constitutes a
failure to comply with the terms of Special Condition 10 of the CDP.

Public Access Dedications and Restrictions:

Special Condition 14:

Public Access Dedications and Restrictions. Prior to the transmittal of a Coastal
Development Permit and the commencement of construction, the applicant shall execute
and record a document, in a form and content acceptable to the Executive Director,
irrevocably offering to dedicate to a public agency or private association approved by
the Executive Director, an easement for public access and recreation over the
accessways described in the application. The applicant or its successors in interest shall
have the right to relocate the easements to other locations within the public recreation
area of the property provided the public’s right of access is not unreasonably diminished
and subject to prior consultation with and approval by the Executive Director which
approval shall not be unreasonably withheld.

Prior to the Transmittal of the Coastal Development Permit, the applicant shall record a
deed restriction, in a form and content acceptable to the Executive Director, prohibiting
interference with the use of the beach and trails described in the easement and
committing the applicant to maintain the access improvements in a condition suitable for
public use for the life of the project or until the acceptance of the offer of dedication;
provided, however, that such deed restriction shall be expressly subject to the applicant’s
right to relocate such easement as provided above.

A deed restriction shall be recorded which prohibits interference with the public’s use of
the private access road and bicycle path to gain access to the public parking areas and
vertical access trails to the beach.

Special Condition 14 required public access dedications and restrictions to be recorded on the
property. The condition required the applicant to record an OTD an easement for public access
and recreation, and prohibited the interference with the public’s use of the public access trails to
the beach and the public parking lot. The violations that are being address by these Consent
Orders include the placement of a gate across the public access/equestrian trail located near the
East Terrace - one of the aforementioned public access easements within the CDP. Respondents
obtained no CDP or CDP amendment for the placement of the gate over the trail. Moreover,
Special Condition 14 specifically required the property owner to maintain the public access
equestrian trail and to not interfere with the public’s access to the beach.

Therefore, not only was the development undertaken without a CDP, but was also inconsistent
with a previously issued CDP.

Archaeology:

15
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Special Condition 3:

Archaeology. Prior to the transmittal of the Coastal Development Permit and the
commencement of construction, the applicant shall submit for the review and approval of
the Executive Director, revised plans, approved by the County of Santa Barbara, and
other documents which (a) relocate the access road drainage system to avoid site SBa-71
on the east terrace.

Special Condition 3 pertains to the archaeological resources located on the property. By
requiring the applicant to relocate proposed development away from SBa-71 on the East Terrace
to avoid disturbance of the archeological site, the Commission intended that development was to
avoid this area known to be a highly sensitive archaeological zone, and the area’s natural state
was to be left intact.’® This intent is further explained and supported by the Commission’s
findings, which describe the site as, “highly sensitive because of its relatively undisturbed nature,
dense deposits, and extensive burials. This major site will be protected by the project except for
a minor portion of the access road cut and drainage system...disturbing less than 2% of SBa-71.”
The placement of non-native landscaping and landscaping features such as sod, Eucalyptus wood
chips, and an above-ground irrigation system, all of which resulted in the creation of a private
wedding and event venue, changes the intensity of use of the East Terrace, and is inconsistent
with the Commission’s intent as explained in their adopted findings supporting the approval of
CDP 4-85-343.

(b)  The Unpermitted Development at Issue is not Consistent with the Coastal
Act

The Unpermitted Development described herein is not consistent with Sections 30210 and 30211
(public access and recreation), Section 30244 (archaeological resources), Section 30240 (ESHA
protection), Section 30253 (limiting adverse impacts of new development), and Section 30231
(protecting biological productivity and quality of coastal waters) of the Coastal Act.

i) Providing for Public Access and Recreation
Coastal Act Section 30210 states:

In carrying out the requirement of Section 4 of Article X of the California Constitution,
maximum access, which shall be conspicuously posted, and recreational opportunities
shall be provided for all the people consistent with public safety needs and the need to
protect public rights, rights of private property owners, and natural resource areas from
overuse.

Coastal Act Section 30211 states:

% The approved Phase Il Restoration Plan dated December 1, 1997 describes the East Terrace as a natural area.
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Development shall not interfere with the public’s right of access to the sea where
acquired through use or legislative authorization, including, but not limited to, the use of
dry sand and rocky coastal beaches to the first line of terrestrial vegetation.

Coastal Act Section 30220 states:

Coastal areas suited for water-oriented recreational activities that cannot readily be
provided at inland water areas shall be protected for such uses.

Coastal Act Section 30221 states:

Oceanfront land suitable for recreational use shall be protected for recreational use and
development unless present and foreseeable future demand for public or commercial
recreational activities that could be accommodated on the property is already adequately
provided for in the area.

Public recreation and the ability for the public to access the beach are the cornerstone of the
Coastal Act and are critical in this segment of the Gaviota coast. The area’s sandy beaches,
scenic shoreline and mountains, the mild climate and its special historic and cultural qualities
draw visitors from around the State and world. The protection of public access to Haskell’s
Beach is particularly important because the area is notoriously hard to reach without crossing the
Property. To further the discussion above, the Commission recognized, as summarized in the
CDP’s findings at page 15, “there is substantial evidence of public use of the site’s beach
[Haskell’s Beach] and trails for recreation and access to adjacent public tidelands for over 20
years”. The findings further recognized that Haskell’s Beach is a popular area of the coastline,
primarily used by surfers, picnickers, and other beachgoers. Before the development of the
Bacara Resort, visitors accessed the beach through the Property regularly enough that several
worn paths were established. Moreover, “access to this reach of the Santa Barbara County coast
is limited” (page 16 of the Commission’s adopted findings for the CDP, as provided in Exhibit 5)
with the nearest public access point being at the University of California, Santa Barbara’s Coal
Oil Point Reserve, about 3.5 miles east, as shown on the regional map provided in Exhibit 6.
Therefore, the Commission found, as further explained in their findings on page 16, that the
“site, with its sandy beaches, scenic setting, surfing and fishing opportunities, is ideally suited to
meet the region’s existing and growing demand for public access and recreation” and
conditioned its approval of the project upon the requirement that the applicant dedicate, improve,
sign, maintain, and not interfere with the public’s use of public accessways across the property,
consistent with Section 30210 and 30211 of the Coastal Act. The Commission effectively
granted the public a legally enforceable right to coastal access across the property.

The unpermitted placement of a gate in the OTD area had a direct impact on the public’s ability
to use the public trails that were created by conditions of the CDP.** Additionally, the gate was
directly inconsistent with the applicant’s OTD easements for public access at the beach, because
it blocked the public’s ability to use the trail, which provides the public a unique vantage point to

“ The gate has since been removed, due to Bacara’s response to enforcement staff’s request; however posts and
concrete footings remain and, without these Consent Orders, there is the potential for this gate to be reinstalled.
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enjoy uninhibited ocean views; and therefore, the unpermitted gate is inconsistent with Section
30221. Further, the placement of the gate inhibited a vital accessway for equestrians to enjoy
views of Haskell’s Beach while enjoying their sport; a similar vantage point of this stretch of
coastline would not be available inland; thus, the placement of the gate is also inconsistent with
Section 30220 as this activity of equestrian use along the beach is by its definition, not available
at inland water areas.

Section 30210 also provides that coastal access points shall be conspicuously posted in order to
ensure maximum opportunities for the public to access the beach. Special Condition 10 of the
CDP required the implementation of a comprehensive signage plan. This signage program was
never implemented. Additionally, the system of signs should have been installed long ago when
the Resort first opened and remain uninstalled as of this date.

Since access to this reach of the Gaviota coast is extremely limited, the provision for public
access and recreation on site is important, as reflected by the conditions of the CDP and its
adopted findings. In the City of Goleta, the Bacara public access trails comprise some of the few
public beach access points- the closest public beach access to the east is 3.5 miles away at the
Coal Oil Point Reserve, and access to the west is 7 miles away at El Capital State Beach. Even
though Haskell’s Beach is open to the public, given the location relative to the resort (the parking
lot and trails are within the resort compound and have the appearance of being a private resort
for guests only), it is not obvious that this stretch of coastline is open to non-Resort guests. The
Commission found the hotel project consistent with the Coastal Act, in part, because the
applicant was providing for public access amenities. Blocking public access trails and not
providing the public signage needed to ensure the public can reach the coastline is directly
inconsistent with the CDP and the public access and recreation policies of the Coastal Act.

i) Protection of Archaeological Resources

Coastal Act Section 30244 states:

Where development would adversely impact archaeological or paleontological resources
as identified by the State Historic Preservation Officer, reasonable mitigation measures
shall be required.

The hotel site is in the center of the territory historically occupied by native Chumash. Tecolote
Canyon, located in the center of the property, has been occupied by Native Americans for over
6,000 years. As a result, the project site is rich in archaeological resources, containing six
recorded archaeological sites. The Commission’s adopted findings for the CDP state that
archaeological site SBa-71, located on the East Terrace, was an area of permanent habitation by
the Chumash and “is designated highly sensitive because of its relatively undisturbed nature,
dense deposits, and extensive burials”; development is generally not recommended in areas of
high sensitivity and because of this the Commission determined that “this major site will be
protected by the project, except for a minor portion of the access road cut and drainage system...
disturbing less than 2% of SBa-71". In the 1920s and 1930s it was the site of grading and
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several oil related facilities, however, despite these extensive disturbances, scientists and
Chumash representatives have testified that archaeological deposits here retain scientific and
cultural significance. The deposits have the potential to provide information regarding resource
exploitation, development and use of technology, site formation, trade, and settlement patterns at
Tecolote Canyon.*

Section 30244 encourages avoidance of archaeological sites where feasible, especially in areas of
high sensitivity such as the East Terrace. Site SBa-71 covers two-thirds of the East Terrace and
was afforded protected by the Commission issued CDP, except for a minor portion of the access
road cut and drainage system. The Unpermitted Development at issue is within SBa-71,
encompassing most of the site, and is inconsistent with the Coastal Act’s provisions regarding
and protection of archaeological sites where development would adversely impact archaeological
resources.

The archaeological site on the East Terrace has potentially been impacted by the placement of
landscaping and irrigation, and conducting private events such as weddings, directly above the
site. This development far exceeds what the CDP authorized and furthermore, is not consistent
with Section 30244. This Coastal Act violation is particularly sensitive given the potential
impact on these invaluable archaeological and cultural resources; and therefore, the development
conducted on the East Terrace is inconsistent with the protection of archaeological resource
policies of the Coastal Act.

i) Protection of Environmentally Sensitive Habitat Areas (ESHA)
Environmentally Sensitive Habitat Areas (ESHA) is defined by Coastal Act Section 30107.5 as:

‘Environmentally sensitive area’ means any area in which plant or animal life or
their habitats are either rare or especially valuable because of their special
nature or role in an ecosystem and which could be easily disturbed or degraded
by human activities and developments.

Coastal Act Section 30240 states:

(a) Environmentally sensitive habitat areas shall be protected against any
significant disruption of habitat values, and only uses dependent on such
resources shall be allowed within such areas.

(b) Development in areas adjacent to environmentally sensitive habitat areas and
parks and recreation areas shall be sited and designed to prevent impacts which
would significantly degrade such areas, and shall be compatible with the
continuance of such habitat areas.

As explained in the Commission’s adopted findings for the CDP, the long history of oil
development and other activities on the property left the property with only a small

1% See pages 26-27 of the CDP’s adopted findings (Exhibit 5).
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portion of environmentally sensitive habitat area located in the creek area and thus, its
protection is a high priority. ESHA, as defined in Section 30107.5 of the Coastal Act, is
““any area in which plant or animal life or their habitats are either rare or especially
valuable because of their special nature or role in an ecosystem and which could be
easily disturbed or degraded by human activities and developments”. Thus, the Coastal
Act establishes a two part test for determining ESHA. The first part requires determining
whether an area including plants or animals or their habitats is either: (a) rare; or (b)
especially valuable because of their special nature or role in an ecosystem. If so, then the
second part asks whether such plants, animals, or habitats could be easily disturbed or
degraded by human activities. If so, then the area where such plants, animals, or habitats
are located is deemed ESHA by Section 30107.5.

Although the coastal resources located on the East Terrace have been Commission staff’s
main focus in resolving the violations located on the property, concerns have also been
raised about the effect of the unpermitted development on the Bell Canyon Creek area,
located directly below the East Terrace. Based on reports from City of Goleta staff from
observations made during a routine site visit, a portion of the above-ground irrigation
line, an item of unpermitted development located on the East Terrace, broke open,
causing a large amount of water to flow down the bluff slope and into Bell Canyon
Creek. Bell Canyon Creek contains riparian habitat, determined to be riparian ESHA by
the Commission’s staff Ecologist, Dr. Jonna Engel.*® In addition, the City of Goleta
certified Land Use Plan designates the entire East Terrace, including Bell Canyon Creek
as ESHA." Bell Canyon Creek is also the home to several special-status species,'®
including monarch butterflies, red-legged frog, and tidewater goby.™ Avrtificial influxes
of water with excessive nutrient levels have the potential to destroy these native species’
habitat and are a major cause for concern in protecting Bell Canyon Creek’s ESHA.
Placement of the unpermitted irrigation lines and irrigating non-native landscaping in
such proximity to ESHA has the potential to degrade such ESHA by increasing unnatural
water flow into and sedimentation of the riparian habitat;, and therefore such activity is
inconsistent with Section 30240 of the Coastal Act .

The oil development activities conducted previously on the site led to the loss of habitat
on the property, which means that the reemerging habitat, as well as the habitat that
remains, is both rare and essential to support the local ecosystem that was almost lost

'8 Dr. Jonna Engel reached this determination after visiting the site and reviewing aerial photographs of the Bell
Canyon Creek area; based on her analysis, she determined the creek and its associated riparian habitat to be ESHA.

" The City of Goleta’s Land Use Plan has adopted Coastal Act definitions and policies for areas of Goleta within
the California Coastal Zone.

18 According to the City of Goleta’s Land Use Plan, Special-Status Species is a universal term used in the scientific
community for species that are considered sufficiently rare that they require special consideration and /or protection
and should be, or have been, listed as rare, threatened, or endangered by the federal and/or state governments.

' The Monarch Butterfly is a protected species under the City of Goleta’s Land Use Plan and both the red-legged
frog and tidewater goby are listed on state and federal Endangered Species Act.
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during the early part of the 20" century. Figure 4-1 “Special-Status Species and
Environmentally Sensitive Habitat Areas” of the City of Goleta’s certified Land Use Plan
designates the East Terrace sage scrub/dunes/bluff scrub habitat as ESHA. This habitat
plays a key role within the ecosystem to support local wildlife such as Monarch
Butterflies (Danaus plexippus) and Raptors. The East Terrace, where a majority of the
violations occurred, is in close proximity to the riparian habitat Dr. Engel determined to
be ESHA. Many species of Monarch butterfly and Raptor roosting trees, including
Eucalyptus, were cut down by the Previous Owner, so that the remaining trees in the
ecosystem are particularly important, satisfying the first part of the test used to determine
the presence of ESHA.

Bell Canyon Creek has been designated as riparian ESHA by the Commission’s
ecologist, as well as in the City of Goleta, based on its role as a habitat for Special-Status
Species, including Monarch Butterfly (Danaus plexippus), Tidewater Goby
(Eucylogobius newberryi), and Red-legged frog (Rana aurora draytonii). Tidewater
Goby is an endangered species listed on the federal Endangered Species Act, and the US
Fish and Wildlife Service has designated all coastal California counties as within the
boundary for the species’ critical habitat. The Endangered Species Act defines critical
habitat as areas essential to conserving the species as risk. Along the California coast, the
species occurs in lagoons, estuaries, marshes, and occasionally freshwater streams; the
lagoon located at the mouth of Bell Canyon Creek is home to a vibrant Tidewater Goby
community. Additionally, the Red-legged frog is endemic to California and also listed on
the federal Endangered Species Act. The presence of these rare species within Bell
Canyon Creek also satisfies the first part of the ESHA requirement because the area
supports rare animals and also plays a special role in the ecosystem.

The second part of the test for ESHA focuses on whether such plants, animals, or habitats
could be easily disturbed or degraded by human activities and if so, the area where such
plants, animals, or habitats are located is deemed ESHA under the Coastal Act.

New development on the East Terrace, such as creating a wedding/event venue by
placing wood chips, lawn, and irrigation on land near or on ESHA, clearly has the
potential to result in individual and cumulative adverse effects to riparian habitat within
the creek area because of its close proximity to ESHA. As noted above, the activities that
occurred on the site included removal of major vegetation, including coastal sage scrub
and Eucalyptus trees that supported raptor roosting and had the potential to support
Monarch butterfly, and installation of non-native landscaping and materials including
sod, Eucalyptus woodchips, and an above ground irrigation system. Eucalyptus trees,
although non-native, provide roosting habitat for raptors, and resting sites for Monarch
butterflies, serving an important role in the site’s ecosystem. Additionally, the above-
ground irrigation system is susceptible to cracking and breaking as evidence by the line
break that occurred in December 2012, and has the potential to lead to an artificial influx
of water with the ability to harm the Bell Canyon Creek habitat below, including
potentially having an adverse effect on endangered Tidewater goby and Red-legged frog
species that live in the creek/lagoon area. Because the habitat is easily susceptible to
disruption and provides shelter for various Special-Status Species, including raptors,
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Monarch butterflies, Tidewater goby and Red-legged frog, the second part of the test is
satisfied. Since the two part ESHA test is satisfied, the Bell Canyon Creek riparian
habitat is considered ESHA under the Coastal Act and warrants protection.

Coastal Act Section 30240 mandates the protection of ESHA, and only uses dependent on such
resource shall be allowed in such areas. Section 30240 further provides that development
adjacent to ESHA be designed to prevent impacts that would significant degrade those areas.
The provided guidance from the City of Goleta’s LUP gives added protection by also mandating
buffer areas between development and existing ESHA. The provision requires a buffer area of
100 feet but no less than 50 feet under circumstances when the habitat can be protected within
the reduced space. Some of the unpermitted development that occurred on the East Terrace,
although not within ESHA, falls within the buffer area because of its close proximity to Bell
Canyon Creek; the ESHA buffer area must be protected, consistent with Section 30240. Thus,
the unpermitted development that disrupts the riparian habitat and its potential growth, is
inconsistent with the Coastal Act policies set in place to protect ESHAs. Actions to remove the
unpermitted development, and to revegetate with native plant species and mitigate for the
temporal loss of habitat, will be undertaken pursuant to the Consent Orders and are designed to
protect and restore the ESHA and its habitat value. This restoration work will ensure that habitat
connectivity will be restored and ecosystem services on and below the East Terrace will be re-
established.

iv) Minimization of Adverse Impacts/Geologic Stability
Coastal Act Section 30253 states, in part, that new development shall:
a) Minimize risks to life and property in areas of high geologic, flood and fire hazard.

b) Assure stability and structural integrity, and neither create nor contribute
significantly to erosion, geologic instability, or destruction of the site or surrounding
area or in any way require the construction of protective devices that would
substantially alter natural landforms along bluffs and cliffs.

The Coastal Act requires that any new development within areas of high geologic hazard must
neither create nor contribute to erosion, or geologic instability from subsurface drainage or
otherwise. The East Terrace, the site impacted by the unpermitted development, is a marine
terrace, rising above coastal Tecolote Canyon, coastal Bell Canyon, and Haskell’s Beach. The
terrace has been shaped by uplift, the erosion action of adjacent Bell Canyon Creek, and ocean
waves. As described within the Commission’s adopted findings for the CDP, % the terrace is
comprised of units of the Monterey formation that dips toward the ocean to a 52-degree angle,
and a 30-40-foot thick overburden of older alluvium, and the top is relatively flat. The East
Terrace slopes to the creek at a 40-70 percent grade and the coastal bluffs formed by the terraces
range between 75 and 95 feet above the mean sea level and are nearly vertical. Coastal bluffs are
the type of geologically hazardous land contemplated under Section 30253 of the Coastal Act, as
discussed within the CDP’s adopted findings, because by their nature, coastal bluffs are subject

%0 pages 24-25.
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to erosion from uncontrolled surface or sub-surface water runoff and are susceptible to wave
impact and sea-level rise.

Section 30253 of the Coastal Act requires that new development minimize risk to life and
property in areas of high geologic, flood and fire hazard, and assure stability and structural
integrity. In fact, the EIR for the original project indicated that a bluff retreat rate in the project’s
vicinity of four to eight inches per year was likely, and recommended a bluff setback of between
25 and 50 feet. In response to this analysis, the applicant, Hyatt Hotels Corp., proposed placing
all structures a minimum of 75 feet from the blufftop, planting only drought tolerant vegetation
in the bluff retreat setback line, 40 to 60 feet from the bluff edge, and utilizing low loss methods
of irrigation, specifically to prevent excess runoff, and to direct all runoff away from the bluff —
all consistent with Coastal Act section 30253.

The placement of development, including installing non-native landscaping, installing an
irrigation system, and removing major vegetation, in an area that was found to be within an area
of high geologic hazard, is not consistent with Coastal Act section 30253. The changes in
vegetation eliminate a vital runoff barrier, and the placement of irrigation on the blufftop could
accelerate erosion of the bluff where the archaeological resources are located, as well as
contribute to further geologic instability or possibly destruction of the coastal bluff, itself. In
fact, the irrigation system has already failed on at least one occasion, and caused an influx of
artificial water to rush over the bluff edge and with probable adverse effects on the bluff’s
erosion rate and the Bell Canyon Creek habitat below. Additionally, the increased intensity in
use of the East Terrace for activities, such as weddings, which involve both increased foot traffic
and increased vehicular traffic up the eastern coastal bluff in order to host events, as well as
placement of and removal of the materials used for the wedding setups, may also increase the
rate of bluff erosion.

The unpermitted development has the potential to increase hazards by increasing erosion across
the property, which can lead to geologic instability. Removal of the irrigation system and
landscaping, and revegetating the site with native, drought tolerant vegetation pursuant to the
Consent Orders will assist in protection of the site’s geologic stability, and reduce the impacts of
the unpermitted development on the bluff’s erosion rates.

(c) Unpermitted Development is Causing Continuing Resource Damage

The unpermitted development is causing ‘continuing resource damage’, as those terms are
defined by 14 CCR Section 13190.

(i) Definition of Continuing Resource Damage

14 CCR Section 13190(a) defines the term ‘resource’ as it is used in Section 30811 of the
Coastal Act as follows:

‘Resource’ means any resource that is afforded protection under the policies of Chapter 3
of the Coastal Act, including but not limited to public access, marine and other aquatic
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resources, environmentally sensitive wildlife habitat, and the visual quality of coastal
areas.

The term ‘damage’ in the context of Restoration Order proceedings is defined in Section 14 CCR
13190(b) as follows:

‘Damage’ means any degradation or other reduction in quality, abundance, or other
quantitative or qualitative characteristic of the resource as compared to the condition the
resource was in before it was disturbed by unpermitted development.

In this case, the resources affected include: public access and recreation on the Property and at
the adjacent Haskell’s Beach; archaeological and cultural resources; ESHA at the site (both from
the effects of native and major vegetation removal and other unpermitted development); geologic
stability of the East Terrace. As discussed above, all of these resources are afforded protection
under Chapter 3 of the Coastal Act.

The term “continuing’ is defined by 14 CCR Section 13190(c) of the Commission’s regulations
as follows:

‘Continuing’, when used to describe ‘resource damage’, means such damage, which
continues to occur as of the date of issuance of the Consent Restoration Order.

The Unpermitted Development subject to these proceedings, and its effects on coastal resources
remain unaddressed.? Since Commission staff’s negotiations with Respondents commenced,
they have cooperated in removing the gate blocking public access and recreation on the public
equestrian trail located on the East Terrace,? and have also ceased holding events and watering
the sod at that location. However, there are still public access issues to be addressed resulting
from Respondents’” and past property owner’s failure to comply with Special Condition 10 of the
CDP, which required a comprehensive signage plan which clearly marked the location of public
accessways, parking lots, and the site’s physical and biological features. In the site’s current
state, it is unclear to members of the public where the designated public trails and public parking
areas are located, thereby making it difficult to reach and enjoy the recreational and scenic
benefits of Haskell’s Beach, located directly adjacent to the property.

Moreover, the habitat issues on the East Terrace must be addressed; discontinuing the private
events on the East Terrace does not, in iteslef, fully resolve the resource damage caused by the
Unpermitted Development, and the proposed Consent Orders will provide for restoration of these
areas. The above-ground irrigation system is still in place, as is the non-native landscaping and

%! The effects of Unpermitted Development remain unaddressed with the exception of the gate in the OTD area, the
item of Unpermitted Development that was removed in response to enforcement staff’s explanation that its
placement was not consistent with Sections 30210 and 30211 of the Coastal Act protecting the public access coastal
resource.

2 Even though Respondents have cooperated in removing the gate and public use is no longer deterred, the gate’s
post still remain on the trail and because they are unpermitted, their removal is also required.
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wood chip mulch; all of these items of unpermitted development continue to raise resource
concerns relating to ESHA, geologic stability.

As described above, the adverse impacts to resources protected by the Coastal Act continue to
occur as of the date of this proceeding, and therefore damage to resources is “continuing” for
purposes of Section 30811 of the Coastal Act. The damage caused by the Unpermitted
Development described above satisfies the regulatory definition of “continuing resource
damage.” Therefore, the third and final criterion for issuance of a Restoration Order is satisfied.

(d) Orders are Consistent with Chapter 3 of the Coastal Act

These Consent Orders, attached to this staff report as Appendix A, are consistent with the
resource protection policies found in Chapter 3 of the Coastal Act. These Consent Orders
require Respondents to remove unpermitted development and or development inconsistent with
the CDP, and restore the land occupied by Unpermitted Development and/or development
inconsistent with the CDP, as listed above. Additionally, the Consent Orders require
Respondents to cease and desist from conducting any further unpermitted development on the
Property. Further, the Consent Orders require restoration of impacted areas and additional
mitigation work to account for the temporal loss of coastal resources during the time the
Unpermitted Development was in place. Failure to restore the site would have the potential to
prevent public access, fall short of protecting the site’s archaeological and cultural resources,
further fail to protect ESHA, increase the East Terrace’s geologic instability, and would
ultimately be inconsistent with the resource protection policies of the Coastal Act. The intent of
the Consent Orders is to remove Unpermitted Development and restore the site to be consistent
with the Coastal Act and the CDP. Additionally, the Consent Orders would restore the East
Terrace with native plants, reduce risks to bluff instability and runoff into Bell Canyon Creek,
and ultimately enhance public access and recreation opportunities while also restoring the site’s
ecosystem. Therefore, the proposed Consent Orders are consistent with Sections 30210, 30211,
30244, 30240, 30253, and 30231.

Therefore, the Consent Cease and Desist and Restoration Orders are consistent with the Chapter
3 policies of the Coastal Act.

3) BASIS FOR RECORDATION OF A NOTICE OF VIOLATION

Under the Coastal Act, a Notice of Violation (“NOVA”) may be recorded against property that
has been developed in violation of the Coastal Act. The NOVA is recorded in the office of the
county recorder where the property is located and appears on the title to the property. The
NOVA serves a protective function by notifying prospective purchasers that a Coastal Act
violation exists on the property and that anyone who purchases the property may be responsible
for the full resolution of the violation. The statutory authority for the recordation of a NOVA is
set forth in Coastal Act Section 30812. The Respondents here, as part of the Consent Orders,
agreed to recordation of a NOVA. This NOVA will be removed as soon as the violations are
fully resolved, as provided for in both 30812 and the Consent Orders, themselves.
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F. CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA)

The Commission finds that the issuance of the Consent Orders to compel removal of the
unpermitted development and restoration of the property is exempt from any applicable
requirements of the California Environmental Quality Act of 1970, Cal. Pub. Res. Code

88 21000 et seq. (CEQA), and will not have significant adverse effects on the environment,
within the meaning of CEQA. These Consent Orders are exempt from the requirement of
preparation of an Environmental Impact Report, based on Sections 15061(b)(2), 15307, 15308
and 15321 of the CEQA Guidelines (14 CCR).

G. SUMMARY OF FINDINGS OF FACT

1. BRS Ventures, LLC, purchased the Bacara Resort and Spa from SB Luxury Resort LLC, on
February 22, 2013 and is the current owner of the resort. SB Luxury Resort was the owner of
the property at the time enforcement staff commenced the investigation for the Coastal Act
violations at issue.

2. The property, Bacara Resort and Spa, is located at 8301 Hollister Avenue, Goleta, Santa
Barbara County, CA and identified by the Santa Barbara County Assessor’s Office as APNs
0079-200-012 and 0079-200-013. The property is located within the Coastal Zone.

3. The Commission found, in its approval of Coastal Development Permit (CDP) No. 4-85-343,
which authorized development on the property, that the property contains Environmentally
Sensitive Habitat Areas, areas of archaeological and cultural concerns, and public access and
recreational opportunities.

4. The Commission found the project consistent with the Coastal Act and approved the CDP
because it contained permit conditions to ensure the site’s development would be consistent
with the Coastal Act policies protecting coastal resources.

5. SB Luxury Resort LLC undertook development on the property without the required Coastal
Act permit and inconsistent with CDP No. 4-85-343.

6. SB Luxury Resort LLC and BRS Investment Properties, LLC are joint and severally liable
for the removal, restoration, and payment of penalties pursuant to the Coastal Act, and for
complying with the requirements of these Consent Orders.

7. The Unpermitted Development is not consistent with Chapter 3 of the Coastal Act and is
causing “continuing resource damage” within the meaning of Coastal Act Section 30811 and
Title 14, California Code of Regulations, Section 13190.

8. Coastal Action Section 30810 authorizes the Commission to issue a cease and desist order in
these circumstances, when the Commission determines that any person or government
agency has undertaken, or is threatening to undertake, any activity that (1) requires a permit
from the commission without securing a permit or (2) is inconsistent with any permit
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previously issued by the Commission. Coastal Act Section 30811 authorizes the
Commission to issue a restoration order when it finds that development (1) has occurred
without a CDP, (2) is inconsistent with the Coastal Act, and (3) is causing continuing
resource damages. All of these elements have been met in this case.

9. The work to be performed under these Consent Orders, if completed in compliance with the
Orders and the plans required therein, will be consistent with Chapter 3 of the Coastal Act.
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CONSENT CEASE AND DESIST ORDER CCC-13-CD-03
AND
CONSENT RESTORATION ORDER CCC-13-R0O-03

1.0

2.0

1.1.

1.2

1.4.

CONSENT CEASE AND DESIST ORDER CCC-13-CD-03.

Pursuant to its authority under California Public Resources Code (‘PRC’) Section
30810, the California Coastal Commission (‘Commission’) hereby orders and
authorizes BRS Investment Properties, LLC; SB Luxury Resort LLC; and all their
successors, assigns, employees, agents, contractors, and any persons or entities
acting in concert with any of the foregoing (hereinafter collectively referred to as
‘Respondents”)" to:

Cease and desist from engaging in any further development, as that term is
defined in PRC Section 30106, on any of the Property identified in Section 4.2
below, unless authorized pursuant to, or exempt by, the Coastal Act (PRC
Sections 30000-30900), which includes through these Consent Orders.

Cease and desist from performing or maintaining on the Property any
Unpermitted Development, as that phrase is defined in Section 4.3, below.

. Remove, pursuant to an approved removal plan as discussed in Section 5.5,

below, and pursuant to the terms and conditions set forth herein, all physical
items placed or allowed to come to rest on the Property as a result of
Unpermitted Development, as that phrase is defined in Section 4.3, below, except
as described herein.

Fully and completely comply with the terms and conditions of the Consent
Restoration Order CCC-13-R0O-03 as provided in Section 2.0, below.

CONSENT RESTORATION ORDER CCC-13-R0O-03.

Pursuant to its authority under PRC Section 30811, the Commission hereby orders
and authorizes Respondents to restore the Property by complying with the
Restoration Order described, and taking all other restorative actions listed, in
Section 5.0, below, including: (1) protecting cultural materials; (2) undertaking
restorative grading; (3) implementing native habitat revegetation; (4) providing
public access, cultural resources, and native habitat signage; (3) mitigating for the
temporal loss of public access and recreation, and riparian and coastal bluff
habitats; and (6) imiplementation of a long term monitoring program.

! BRS Investment Properties L1.C is the current owner of Bacara Resort and Spa, effective February 22,
2013 and recorded in the official records of the County of Santa Barbara on February 26, 2013; SB Luxury
Resort LLC is a prior owner of the Property.
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NATURE OF ORDERS AND OF CONSENT.

Through the execution of Consent Restoration Order CCC-13-R0-03 and Consent
Cease and Desist Order CCC-13-CD-03 (hereinafter collectively referred to as
“Consent Orders™), Respondents agree to comply with the terms and conditions of
these Consent Orders. These Consent Orders authorize and require the removal
of unpermitted development and restoration activities, among other things, as
outlined in these Consent Orders. Any development subject to Coastal Act
permitting requirements that is not spectfically authorized under these Consent
Orders or under the prior Coastal Development Permit pertaining to the site, CDP
No. 4-85-343 as amended, requires a coastal development permit (“CDP”).
Nothing in these Consent Orders guarantees or conveys any right to development
on the Property other than the work expressly authorized by these Consent Orders
and CDP No. 4-85-343 as amended. Through the execution of these Consent
Orders, Respondents agree to comply with these Consent Orders including the
following terms and conditions.

Respondents further agree to condition any contracts for work related to these
Consent Orders upon an agreement that any and all employees, agents, and
contractors; and any persons or entities acting in concert with any of the foregoing
or with any of the other Respondents, adhere to and comply with the terms and
conditions set forth herein.

PROVISISIONS COMMON TO BOTH ORDERS.

4.0

DEFINITIONS.

4.1 Consent Orders. Consent Cease and Desist Order No. CCC-13-CD-03
and Consent Restoration Order No. CCC-13-R0-03 are referred to in
this document as Consent Orders.

4.2 The Property. The Property that is the subject of these Consent Orders
is described as follows:

The property located at 8301 Hollister Avenue, Goleta, Santa Barbara
County, California, which 1s also identified by Santa Barbara County
Assessor’s Parcel Numbers (“APN™): 0079-200-012, and 0079-200-013.
The Unpermitted Development occurred on/near the East Terrace
located on APN 0079-200-013.

4.3  Unpermitted Development. All “Development”, as that term is defined
in the Coastal Act (PRC Section 30106). that has occurred on the
Property and required authorization pursuant to the Coastal Act, but for
which no such authorization was obtained, and/or development
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4.4

4.6

4.7
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inconsistent with CDP No. 4-85-343, including, but not necessarily
limited to: installation and placement of non-native landscaping, geo-
fabric, Eucalyptus wood chips, and an above ground irrigation system,
creation of a private wedding and event venue located directly on top of
a known archaeological site and an area that was designated as a
“natural area™ and an “archaeologically sensitive zone™ by CDP No. 4-
85-343; grading; removal of major vegetation, including southern
maritime chaparral (from the top of the East Terrace (defined below in
Section 4.6), the East Terrace’s southeastern slope, and the equestrian
trail that connects the beach area to the top of the East Terrace), and
Eucalyptus trees that provide habitat for raptors and potential habitat for
Monarch butterfly (on the top and slopes of the East Terrace); failure to
develop and implement the “Signs and Interpretive Facilities” Program,
as required by Special Condition 10 of CDP 4-85-343; and the
placement of a gate that tends to deter use of a public access and
equestrian trail.

Unpermitted Items. Physical items and materials placed, or allowed to
come to rest, on the Property as a result of Unpermitted Development
that are subject to removal, including but not limited to: non-native
landscaping including sod and Fucalyptus wood chips, the above ground
irrigation system, and the gate that tends to deter use of a public access
and equestrian trail >

Restoration Area. The area that was impacted by the Unpermitted
Development which includes the location of the non-native landscaping,
the geo-fabric, the Eucalyptus wood chips, the above ground irrigation
system, grading, and the removal major vegetation on the East Terrace
{defined in the Section 4.6} and its slope.

East Terrace. The East Terrace is located on the east rim of Tecolote
Canyon, in the southeastern corner of the Property, and is also the locale
of archaeological site SBa-71.

Resource Specialist. A professional who has experience successfully
completing restoration and revegetation (using California native plant

2 This list of specific violations is not necessarily a complete list of all development on the Property that is
in violation of the Coastal Act and/or that may be of concern to the Commission. Accordingly,
Commission’s silence regarding (or failure to address) other unpermitted development on the Property is
not indicative of the Commission’s acceptance of, or acquiescence in, any such development.

Respondents may propoese, for the review and approval of the Executive Director, in the Public Access
Signage Plan (Section 5.7, below) the installation of bollards spaced far enough apart to not effect public
access or equestrian use and appropriate public access signage so as to prevent unauthorized vehicular
passage on the public access and equestrian trail.
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species) of coastal bluffs and chaparral habitats in the Santa Barbara
County area.

Archaeological Specialist. A professional archaeologist who has
experience in cultural and archacological field work in coastal Santa
Barbara County. The archaeologist must be selected in consultation with
Native American monitors with ancestral ties to the area appointed
consistent with the standards of the Native American Heritage
Commission (“NAHC”), including a monitor from the Chumash tribal
group (“Native American monitor”), and the Most Likely Descendent
(*MLD”) from said tribal group. The Restoration Plan shall identify the
archaeologist and include a description of their education, training, and
experience.

Persons Subject to the Consent Orders. BRS Investment Properties;
SB Luxury Resort LLC; and all their owners, successors, assigns,
employees, agents, contractors, and any persons or entities acting in
concert with any of the foregoing (collectively referred to as
‘Respondents’). All entities, collectively referred to as ‘Respondents’,
will be held joint and severally liable for all of the obligations in these
Consent Orders.

RESTORATION PLAN

These Consent Orders require the preparation and implementation of a
Restoration Plan, as defined below, to govern the removal of all Unpermitted
Items, and the restoration of impacted areas on the Property.

5.1

Required Elements.

“Within 90 days of issuance of these Consent Orders, Respondents shall

submit, for the review and approval of the Commission’s Executive
Director, a Cultural Materials, Erosion Control, Removal, Revegetation,
Public Access Signage, Mitigation, and Monitoring Plan (“Restoration
Plan™). The Restoration Plan shall set forth the measures Respondents
propose to use to remove Unpermitted [tems subject to these Consent
Orders, restore the topography as prescribed in Sections 5.6 F, G and H,
restore and revegetate the Restoration Area, implement a Public Access
Signage Plan, mitigate for the temporal loss of habitat impacted by the
Unpermitted Development, and monitor the site to ensure that such work
has been successful. The Restoration Plan shall therefore contain the
following components: (1) a Cultural Materials Plan; (2) an Erosion
Control Plan; (3) Removal Plan; (4) a Revegetation Plan; (5) a Public
Access Signage Plan; (6) a Mitigation Plan; and (7) a Monitoring Plan.
The Restoration Plan shall address all development specifically described
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in Section 4.3. The Restoration Plan shall also require that all work
performed be consistent with the applicable State of California Office of
Historic Preservation standards for archaeological work and be performed
in a manner that is most protective of any and all cultural materiats,
including but not limited to cultural midden and midden deposits, human
remains, and archaeological features on the Property.

General Provisions,

(A)  The Restoration Plan shall outline all proposed removal activities,
in accordance with Section 5.5, below; all proposed restoration of
the mixed coastal bluff scrub, sage scrub, and coastal prairie
habitat, including all proposed revegetation activities, in
accordance with Section 5.6 below; the implementation of public
access stgnage, in accordance with Section 5.7; all mitigation
activities, in accordance with Section 5.8, below, and all proposed
monitoring activities, in accordance with Section 5.9.

(B)  The Restoration Plan and any reports or revisions prepared
pursuant to the Restoration Plan or the terms of these Consent
Orders shall be prepared by a qualified Resource Specialist and a
qualified Archaeological Specialist, as defined in Sections 4.7 and
4.9, respectively, and collectively referred to herein as
“Specialists”. Prior to the preparation of the Restoration Plan,
Respondents shall submit for the Executive Director’s review and
approval the qualifications of the proposed Specialists, including a
description of the proposed Specialists’ educational background,
training, and experience related to the preparation and
implementation of the Restoration Plan described herein. If the
Executive Director determines that the qualifications of
Respondents’ Specialist(s) are not adequate to conduct such
restoration work, he shall notify Respondents and, within 10 days
of such notification, Respondents shall submit for the Executive
Director’s review and approval a different Specialist(s).

(C)  The Restoration Plan shall include a schedule/timeline of activities,
the procedures to be used, and identification of the parties who will
be conducting the restoration activities. The schedule/timeline of
activities covered by the Restoration Plan shall be in accordance
with the deadlines included in Sections 5.3, 5.4, 5.5, 5.6, 5.7, 5.8
and 5.9 for the consideration of Cultural Materials Plan, Erosion
Control Plan, Removal Plan, Revegetation Plan, Public Access
Signage Plan, Mitigation Plan, and Monitoring Plan, respectively.
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(D)  The Restoration Plan shall include a detailed description of all
equipment to be used. All tools utilized shall be hand tools, unless
the Specialist demonstrates to the satisfaction of the Executive
Director that other mechanized equipment, such as equipment used
to import and spread soil pursuant to Section 5.6(G)(1), 1s needed
and will not impact resources protected under the Coastal Act,
including, but not limited to: geological stability, integrity of
landforms, freedom from erosion, and the native vegetation. The
Restoration Plan shall include limitations on the hours of
operations for all equipment and a contingency plan that addresses,
at a minimum: 1) impacts from equipment use, including
disruption of areas where revegetation and/or mitigation will
occur, and responses thereto; 2) any potential water quality
impacts; and in the event the Executive Director determines the use
of mechanized equipment is necessary, 3) potential spills of fuel or
other hazardous releases that may result from the use of
mechanized equipment and responses thereto. The Restoration
Plan shall designate areas for staging of any construction
equipment and materials, including receptacles and temporary
stockpiles of graded materials, all of which shall be covered on a
daily basis.

(E)  The Restoration Plan shall specify the methods to be used during
and after restoration to stabilize the soil and make it capable of
supporting native vegetation. Such methods shall not include the
placement of retaining walls or other permanent structures, grout,
geogrid or similar materials. Any soil stabilizers identified for
erosion control shall be compatible with native plant recruitment
and establishment. The Restoration Plan shall also include all
measures that will be installed on the Property and maintained until
the impacted areas have been revegetated to minimize erosion and
the transport of sediment.

(F) The Restoration Plan shall identify the location of the disposal
site(s) for the off-site disposal of all removed materials to be
disposed of and all waste generated during restoration activities
pursuant to these Consent Orders. If a disposal site is located in
the Coastal Zone and is not an existing sanitary landfill, a CDP is
required for such disposal. All hazardous waste must be disposed
of at a suitable licensed disposal facility.

(G)  The Restoration Plan shall identify the Restoration Area defined in
Section 4.5, above. The Restoration Plan shall also state that prior
to the initiation of any restoration or removal activities, the
boundaries of the Restoration Area shall be physically delineated
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in the field, using temporary measures such as fencing stakes,
colored flags, or colored tape. The Restoration Plan shall state
further that all delineation materials shall be removed when no
longer needed and verification of such removal shall be provided
in the annual monitoring report that corresponds to the reporting
pertod during which the removal occurred.

5.3 Cultural Materials Plan.

(A)  Prior to the disposal of any materials from the East Terrace, the
Archaeological Specialist shall identify, as best as possible, soil
that may contain cultural materials and screen it for evidence of
such materials. Any cultural materials, including cultural midden
materials, human remains, and archaeological features, shall be
documented and reburied during restoration, except for any human
remains discovered during soil screening that is determined by the
Archaeological Specialist, in consultation with the monitors and
MLDs, to have been discovered in fill soil, which shall be treated
in accordance with section 5.3(B), below. Any such
documentation shall be included with the report described in
Section 5.3(F), below.

(BY  If the origin of any human remains discovered during the soil
screening described in Section 5.3(A}, above, conducted pursuant
to these Consent Orders, is determined by the Archaeological
Specialist, in consultation with the monitors and MLDs, to be fill
soil, the human remains shall be documented and reburied with
any other human remains discovered in fill soil during soil
screening m a location chosen in consultation with the monitors
and MLDs. If human remains are encountered during soil
screening, Respondents shall comply with all applicable State and
Federal laws, including but not limited to, contacting the County
Coroner, NAHC and the MLDs.

(C)  All identification of soil, soil screening, and restoration activities
conducted pursuant to these Consent Orders shall be monitored by
the Native American monitors, as well as the MLDs at the MLDs’
discretion. In addition, the Native American monitors and the
MLDs shall be provided access to the site to inspect the East
Terrace prior to its restoration. The Native American monitors and
MLDs may enter and move freely about the East Terrace portion
of the Property on which the Unpermitted Development is located.
If human remains are encountered during inspection of the East
Terrace, Respondents shall comply with all applicable State and
Federal laws, including but not limited to, immediately stopping all
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work, and contacting the County Coroner, NAHC and the MLDs.
Human remains shall be left in situ and shall be excavated only to
the extent necessary for the archaeologist and County Coroner to
make the necessary determination as to whether the bone is human
and whether it represents a modern forensic case. Unless required
by the County Coroner, subsequent human remains shall not be
excavated unless excavation is necessary to determine whether
they are human in origin, and the extent of excavation shall be the
minimum necessary to make the determination.

(D)  The Archaeological Specialist shall document any cultural
materials, including cultural midden materials, human remains, and
archaeological features encountered during the course of work
conducted pursuant to these Consent Orders, and such
documentation shall be included with the report described in
Section 5.3(F), below.

(E)  Any disputes in the field regarding the discovery of any cultural
midden materials, human remains or archaeological features
arising among the Respondents, the Archaeological Specialist,
and/or the Native American monitors or MLDs, shall be promptly
reported to the Executive Director via telephone and the work shall
be halted in the area(s) of dispute. Work may continue in area(s)
not subject to dispute. Disputes shall be resolved by the Executive
Director in consultation with the Native American monitors, the
MLDs, the Archaeological Specialist, and Respondents. If
disputes cannot be resolved by the Executive Director in a timely
fashion, said disputes shall be reported to the Commission for
resolution at the next regularly scheduled Commission meeting
following the dispute.

(F) The Archaeological Specialist shall document any cultural
materials, including cultural midden materials, human remains, and
archaeological features encountered during the course of work
conducted pursuant to these Consent Orders, and such
documentation shall be included in a report to the Executive
Director within fifteen (15) days of any identification.

5.4 Erosion Control Plan,

(A)  Respondents shall submit an Erosion Control Plan, prepared by a
qualified Specialist, approved pursuant to Section 5.2(B), as part of
the Restoration Plan, to address ground disturbance during any
construction or restoration activities, and during the establishment
of the vegetation planted pursuant to Section 5.6, below.
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(B)  The erosion control measures shall be fully functional on the
Restoration Area prior to or concurrent with the initial removal and
restoration activities required by these Consent Orders, and
maintained throughout the removal and restoration process to
minimize erosion across the site and sedimentation of streams,
tributaries, drains, and/or culverts.

(C)  The Erosion Control Plan shall: 1) include a narrative report
describing all temporary run-off and erosion control measures to
be used during removal/restoration activities; 2) identify and
delineate on a site or grading plan the locations of all temporary
erosion control measures; and 3) specify that the remedial grading
work, removal work, and construction of the erosion control
features shall take place only during the dry season (April 1-
November 1). This period may be extended for a limited period
pursuant to the provisions of Section 14.0, below.

(D)  All erosion control materials shall be comprised of bio-degradable
materials and shall be removed from the Restoration Area once the
permanent erosion control features are established.

(E)  The Erosion Control Plan shall indicate that Respondents shall
commence implementation of the Erosion Control Plan within no
more than fifteen (15) days of approval of the Restoration Plan and
prior to conducting any removal or grading activities. Additionally,
in those areas where erosion control measures may be immediately
necessary, Respondents shall install said measures in a timely
manner so as to avoid further resource impacts.

5.5 Removal Plan.

(A)  As part of the Restoration Plan, Respondents shall submit a
Removal Plan, prepared by a qualified Specialist, approved
pursuant to Section 5.2(B), to govern the removal and off-site
disposal of all Unpermitted Items required to be removed pursuant
to these Consent Orders.

1) The Removal Plan shall include a site plan showing the
location and identity of all Unpermitted Items to be
removed from the Property.

(B)  The Removal Plan shall indicate that removal activities shall not
disturb areas outside of the Restoration Area. Measures for the
restoration of any area outside the Restoration Area disturbed by
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the removal activities shall be included within the Revegetation
Plan. These measures shall include the restoration of the areas
from which the Unpermitted Development was removed, and any
areas disturbed by those removal activities.

(C)  The Removal Plan shall indicate that Respondents shall commence
removal of the Unpermitted Items by commencing implementation
of the Removal Plan within no more than thirty (30) days of
approval of the Restoration Plan.

(D)  All removal activities shall be consistent with Section 5.2, above
and these Consent Orders.

Revegetation Plan.

(A)  Respondents shall submit a Revegetation Plan, prepared by a
qualified Specialist, as approved under Section 5.2(B), above, as
part of the Restoration Plan, outlining the measures necessary to
revegetate the Restoration Area, including the importation of soil
to promote revegetation, consistent with the provisions of these
Consent Orders.

(B)  The Revegetation Plan shall include detailed descriptions,
including graphic representations, narrative reports, and
photographic evidence of vegetation in the Restoration Area, prior
to any Unpermitted Development undertaken in the Restoration
Area, and the current state of the Restoration Area, submitted
pursuant to requirements of Section 5.9(B)(1).

(C)  The Revegetation Plan shall demonstrate that the Restoration Area
will be restored using plant species endemic to and appropriate for
the area in which the Unpermitted Development occurred.

(D)  The Revegetation Plan shall include a detailed description of the
methods that shall be utilized to restore the Restoration Area’s
habitat to a condition similar to a natural coastal bluff habitat in the
Gaviota coast region. The Revegetation Plan shall also
demonstrate that these methods will result in vegetation with a
similar plant density, total cover, and species composition as that
typical of undisturbed mixed coastal bluff, sage scrub, coastal
prairie habitats. This section shall include a detailed description of
reference site(s) including rationale for selection, location, species
composition, and history of disturbance from fuel modification
activities, fire, ctc. The reference site(s) shall be located as close
as possible to the Restoration Area, shall be similar in all relevant
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respects, and shall provide the standard for measuring success of
the restoration under these Consent Orders. This section shall
explicitly describe the restoration goals and objectives for the
revegetation. Based on these goals, the plan shall identify the
species that are to be planted, and provide a rationale for and
describe the size and number of container plants and the rate and
method of seed application. The Revegetation Plan shall indicate
that plant propagules and seeds must come from local, native stock
of Santa Barbara County, and ideally from the Gaviota coast
region.

(1) The Revegetation Plan shall require that if plants, cuttings,
or seed are obtained from a nursery, the nursery must
certify that they are of local origin (Santa Barbara County)
and are not cultivars. The Revegetation Plan shall provide
specifications for preparation of nursery stock. Technical
details of planting methods (e.g. spacing, micorrhyzal
inoculation, etc.) shall be included in the Revegetation
Plan.

(E)  The Revegetation Plan shall include a detailed description of the
methods that shall be utilized to restore the Restoration Areato a
condition similar to a natural coastal bluff habitat in the Gaviota
region.

(F)  The Revegetation Plan shall demonstrate that vegetation can grow,
and meet all success criteria and goals of these Consent Orders,
with geo-fabric in place on the East Terrace to protect the site’s
cultural matenials.

(G)  The Revegetation Plan shall specify the methods to be used during
restoration to import the necessary soil to the Restoration Area.
Prior to soil importation, the proposed soils must be evaluated and
deemed adequate to support the type of vegetation that will be
planted on them.

(1) In areas covered by geo-fabric on the top portion of the
East Terrace, enough soil must be imported to sustain
vegetation growth above the layer of geo-fabric.

(H)  As part of the Revegetation Plan, Respondents shall designate how
soil fill will be contoured on the Restoration Area in order to help
drain surface flow run-off water away from the bluff edge, towards
the lower elevation located to the north of the Eastern Terrace.
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The Revegetation Plan shall include sections showing original and
finished grades, and a quantitative breakdown of fill amounts
drawn to scale with contours.

(I) The Revegetation Plan shall include a map showing the type, size,
and location of all plant materials that will be planted in the
Restoration Area; the location of all non-native plants to be
removed from the Restoration Area; the topography of all other
landscape features on the site; and the location of photographs of
the Restoration Areas that will provide reliable photographic
evidence for annual monitoring reports, as described in Section
5.9(B)(1), below.

(#)) The Revegetation Plans shall include a detailed explanation of the
performance standards that will be utilized to determine the
success of the restoration. The performance standards shall identify
that ‘x” native species appropriate to the habitat should be present,
each with at least “y” percent cover or with a density of at least *z’
individuals per square meter. The description of restoration success
shall be described in sufficient detail to enable an independent
specialist to duplicate it.

(K}  The Revegetation Plans shall include a schedule for installation of
plants and removal of non-native plants, with the exception of
existing Eucalyptus trees, from the Restoration Area and
Mitigation Area. Respondents shall not employ non-native plant
species, which could supplant native plant species in the
Restoration Area.

(1 If the planting schedule requires planting to occur at a
certain time of vear beyond deadlines set forth herein, the
Executive Director may, at the written request of
Respondents, extend the deadlines as set forth in Section
14.0 of these Consent Orders in order to achieve optimal
growth of the vegetation.

(2) The Revegetation Plan shall demonstrate that all non-native
vegetation, with the exception of existing Eucalyptus trees,
within the Restoration Area will be eradicated prior to any
removal and revegetation activities within the Restoration
Area. In addition, the Revegetation Plan shall specify that
non-native vegetation removal shall occur year round,
including on a monthly basis during the rainy season
(November through April) for the duration of the
restoration project.
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(3)  Native plants already approved by Commission Staff
biologist include: Motilija Poppy, White Sage, Black Sage,
Succulent Dudleya sp., Coastal Prairie species such as
native bunch grasses and wildflowers, Coastal Sage Scrub
such as Deer Weed, Californica Encelia, Poison Qak, and
native Creeping Coyote Bush.

(L}  The Revegetation Plan shall describe the proposed use of artificial
inputs, such as irrigation, fertilizer or herbicides, including the full
range of amounts of the inputs that may be utilized. The minimum
amount necessary to support the establishment of the plantings for
successful restoration shall be utilized. The Revegetation Plan
shall specify that no permanent irrigation system is allowed in the
Restoration Area. The Revegetation Plan may provide that
temporary, above-ground irrigation to provide for the
establishment of plantings is allowed for a maximum of three (3}
years or until the revegetation has become established, whichever
comes first. Respondents must ensure that if temporary, above-
ground irrigation is utilized, all of the system’s lines and
connections are operated, maintained, and monitored to avoid line
breaks, leaks, or any other incident that could cause the release of
water, unless specifically intended for appropriate irrigation of the
Restoration Area.

(1) If, after the three (3) year time limit, the vegetation planted
pursuant to the Revegetation Plan has not become
established, the Executive Director may, upon receipt of a
written request from Respondents, allow for the continued
use of the temporary irrigation system. The written request
shall outline the need for and duration of the proposed
extension.

(M)  The Revegetation Plan shall specify that Respondents shall
commence revegetation by implementing the Revegetation Plan no
more than forty-five (45) days after approval of the Restoration
Plan.

5.7  Public Access Signage Plan.

(A} . Within ninety (90) days of the effective date of these Consent
Orders, Respondents shall submit, for the review and approval of
the Commission’s Executive Director, a Public Access Signage
Plan that is both consistent with Special Condition 10 of CDP 4-
86-343 and serves to mitigate the loss of public access resulting
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from the failure to comply with this permit condition. The Public
Access Signage Plan shall include a system of signs, which clearly
direct the public to and mark the location of public accessways and
parking areas, and an interpretive sign program providing, through
photographs, diagrams, and text, educational information about the
physical and biological features of the Property and surrounding
Gaviota coast.

(B) At aminimum, The Public Access Signage Plan shall demonstrate
that access signs shall be located so they are visible to a person
facing: westbound on Hollister Avenue, east of Cathedral Oaks
Road; westbound on Hollister Avenue, west of Cathedral Oaks
Road, adjacent to Venoco Ellwood Onshore Facility; and
westbound on Hollister Avenue marking the entrance to the public
access parking lot. In addition, the Public Access Signage Plan
shall include that placement of an interpretive map sign located in
a conspicuous location near the trail head at the public parking lot,
noting all public access paths throughout the Property; and a sign
in the public parking lot giving clear direction to the public trail to
Haskell’s Beach and other public areas, and making it apparent
that the trails are open and available to the public.

(1) Respondents shall obtain approval {from relevant land
owners and/or public agencies prior to the placement of
public access and interpretive signs not located on
Respondents’ property. In the event such approval cannot
be obtained, Respondents shall submit a revised Public
Access Signage Plan proposing alternate signage on the
Property or at locations within public rights of way where
such approval is available.

(2)  All public access and interpretive signs shall be distinct
froin those used by the Bacara Resort for private activities.
The public signs shall clearly display the standard “Coastal
Access Logo” with acknowledgement of the Commission’s
role in creating the public signs and public trails.

(Cy At amimmum, The Public Access Signage Plan shall demonstrate
that interpretive signs shall be placed conspicuously throughout the
public trail system describing: native plant habitat, coastal bluff
habitat, sandy beach/rocky intertidal habitat, and the historical
presence and cultural significance of Chumash on the Property and
in Santa Barbara County, provided that such mention shall be
general and shall not indicate the presence or location of cultural
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artifacts on the site. In addition, the Public Access Signage Plan
shall demonstrate that:

D All trails throughout the public trail system shall have in
place, every 75 feet, posts that are adomed with coastal
access medallions displaying the standard Coastal Access
Logo. These posts shall serve to assure members of the
public they are walking on public access trails.

2) The public bathrooms located on Haskell’s Beach shall be
marked with signs designating that they are open and
available to the public. Additionally, the bathrooms shall
be opened and maintained all days of the weck, but shall be
closed and locked during night time hours.

(3)  The snack bar located at Haskell’s Beach shall be marked
with signs designating that they are open and available to
the public when open to any customer. The snack bar shall
remain appropriately stocked to serve customers and open
at all reasonable hours, at a minimum during all days
between Memorial Day and Labor Day, and Holiday weeks
such as Christmas and Spring Break, and Holiday
weekends.

(4)  All existing, deteriorating signs and signs that give the
impression that public areas are not available and/or that
public areas are only for private use, shall be removed.

(D)  The Public Access Signage Plan shall include a map with the
proposed locations of all public signs, the location of ali
deteriorated and/or misleading signs to be removed, and detailed
descriptions and graphic representations of the proposed signs.

(E)  The Public Access Signage Plan shall be consistent with all the
terms and conditions of the Restoration Plan and these Consent
Orders.

(F) Withan sixty (60) days of approval by the Executive Director of
The Restoration Plan, Respondents shall fully implement the
Public Access Signage Plan consistent with all of its terms, and the
terms set forth herein.

5.8 Mitigation Plan.
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(A)  Within ninety (90) days of the effective date of these Consent
Orders, Respondents shall submit, for the review and approval of
the Commission’s Executive Director, a plan to mitigate for the
temporal loss of native habitat on the Property caused by the
Unpermitted Development (*Mitigation Plan™). The Mitigation
Plan shall be implemented consistent with all the terms of the
Restoration Plan, including the Cultural Materials Plan.

(B)  The Mitigation Plan shall contain a map overlain with the
dimensions of the area impacted by each element of Unpermitted
Development, and the dimensions of each proposed area of
mitigation. Respondents shall additionally provide the aerial extent
of cach element calculated in square footage.

(1)  The Mitigation Plan shall provide site and resource-specific
mitigation for each distinct area of disturbance at a ratio of
3:1 (mitigation provided: damaged resources). If
Respondents demonstrate to the satisfaction of the
Executive Director that there are not sufficient areas on the
Property, excluding the areas developed in accordance with
CDP 4-85-343 as amended, which are in need of re-
establishment of native vegetation, Respondents shall
propose that the balance of the required square footage of
mitigation be established in areas upon public lands or land
held subject to a Conservation Easement on and lying
within Coastal Santa Barbara County as proximate the
Property as is practicable. .

(C)  Respondents shall begin implementation of the Mitigation Plan
within forty-five (45) days of approval of the Restoration Plan by
the Executive Director, and shall complete all elements of the
Mitigation Plan based upon the deadlines provided in the Plan, but
in any case no later than ninety (90) days from the approval of the
Plan by the Executive Director.

5.9  Monitoring Plan,

{(A)  The Restoration Plan shall indicate that Respondents shall submit a
Monitoring Plan, as part of the Restoration Plan, that describes the
monitoring and maintenance methodology, including sampling
procedures, sampling frequency, and contingency plans to address
potential problems with restoration activities or unsuccessful
restoration of the area. The Monitoring Plan shall specify that the
Resource Specialist shall conduct at least four site visits annually
for the duration of the monitoring period set forth in Section
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B)

(©)

5.9(B), at intervals specified in the Restoration Plan, for the
purposes of inspecting and maintaining, at a minimum, the
following: all erosion control measures; non-native species
eradication; trash and debris removal; and the health and
abundance of existing vegetation and/or vegetation planted under
these Consent Orders pursuant to the Revegetation and Mitigation
Plans.

The Monitoring Plan shall provide that Respondents shall submit,
on an annual basis and during the same one-month period of each
year (no later than December 3 1* of the first year), for five (5)
years from the completion of implementation of the Revegetation
Plan, according to the procedure set forth under Section 6.1, a
written report, for the review and approval of the Executive
Director, prepared by the Resource Specialist, evaluating
compliance with the approved Restoration Plan. The Monitoring
Plan shall specify that these reports shall also melude photographs
taken during the periodic site inspections pursuant to 5.9(A) above,
at the same time of vear, from the same pre-designated locations
(as identified on the map submitted pursuant to Section 5.6(1})
indicating the progress of recovery m the Restoration Area.

(D The Monitoring Plan shall require that the locations from
which the photographs are taken not change over the course
of the monitoring period unless recommended changes are
approved by the Executive Director, pursuant to Section 7.0
of these Consent Orders.

If periodic inspections or the monitoring reports indicate that the
restoration project or a portion thereof is not in conformance with
the Restoration Plan, or these Consent Orders, or has failed to meet
the goals and/or performance standards specified in the Restoration
Plan, Respondents shall submit a revised or supplemental
Restoration Plan (‘Revised Restoration Plan’) for review and
approval by the Executive Director. The Monitoring Plan shall
require that the Revised Restoration Plan shall be prepared by a
qualified Specialist, approved by the Executive Director, and shall
specify measures to correct those portions of the restoration that
have failed or are not in conformance with the original, approved
Restoration Plan, or these Consent Orders. The Monitoring Plan
shall specify that the Executive Director will then determine
whether the revised Restoration Plan must be processed as a
modification of these Consent Orders, a new Restoration Order, or
anew or amended CDP. The Monitoring Plan shall provide that
after the Revised Restoration Plan has been approved, these
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measures, and any subsequent measures necessary to carry out the
original, approved Restoration Plan, shall be undertaken by
Respondents as required by Executive Director until the goals of
the original, approved Restoration Plan have been met. The
Monitoring Plan shall state that following completion of the
Revised Restoration Plan’s implementation, the duration of the
monitoring period, set forth in Section 5.9(B), shall be extended
for at least a period of time equal to that during which the project
remained out of compliance, but in no case less than two annual
reporting periods.

(D) At the end of the five (5) year monitoring period (or other duration,
if the monitoring period is extended pursuant to Section 5.9(C),
above), Respondents shall submit, according to the procedure set
forth under Section 6.1, a final detailed report prepared by a
Resource Specialist for the review and approval of the Executive
Director.

(1) If this report indicates that the restoration has in part, or in
whole, been unsuccessful, based on the requirements of the
approved Restoration Plans, Respondents shall submit a
Revised Restoration Plan, in accordance with the
requirements of Section 5.9(C) of the Consent Orders, and
the monitoring program shall be revised according to the
requirements of these Consent Orders.

5.10 Respondents shall coordinate with Archaeologist Specialist and Native
American Observer prior to and in conjunction with the preparation of
the Restoration Plan.

6.0  Implementation and Completion

(A)  Upon approval of the Restoration Plan (including the Cultural
Material, Erosion Control, Removal, Revegetation, Public Access
Signage, Mitigation, and Monitoring Plan) by the Executive
Director, Respondents shall fully implement each phase of the
Restoration Plan consistent with all of its terms, and the terms set
forth herein. Respondents shall complete all work described in the
Restoration Plan no later than ninety (90) days after the
Restoration Plan is approved. In the event of heavy rains or
storms, Respondents may request, pursuant to Section 14.0, an
extension of this deadline, to ensure successful restoration.

(B)  Within thirty (30) days of the completion of the work described
pursuant to each phase (cultural materials, eroston control,
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removal, revegetation, public access signage, mitigation, and
monitoring) of restoration, Respondents shall submit, according to
the procedures set forth under Section 6.1, a written report,
prepared by a qualified Specialist, for the review and approval of
the Executive Director, documenting all restoration work
performed on the Property pursuant to the specific component of
the Restoration Plan. This report shall include a summary of dates
when work was performed and photographs taken from the pre-
designated locations (as identified on the map submitted pursuant
to Section 5.6(I)) documenting implementation of the respective
components of the Restoration Plan, as well as photographs of the
Property before the work commenced and after it was completed.

6.1 All plans, reports, photographs and other materials required by these
Consent Orders shall be sent to:

California Coastal Commission
Statewide Enforcement Unit
Attn: Maggie Weber

45 Fremont Street, Suite 2000
San Francisco, CA 94105-2219

With a copy sent to:

California Coastal Commission
Southern California Enforcement Unit
Attn: N. Patrick Veesart

89 S. California Street, Suite 200
Ventura, California 93001

ADDITIONAL PROVISIONS COMMON TO BOTH CONSENT ORDERS

7.0

8.0

Revision of Deliverables. The Executive Director may require revisions to
deliverables under these Consent Orders, and Respondents shall revise any such
deliverables consistent with the Executive Director’s specifications, and resubmit
them for further review and approval by the Executive Director, by the deadline
established by the modification request from the Executive Director.

Commission Jurisdiction. The Commission has jurisdiction over resolution of
these alleged Coastal Act violations pursuant to PRC Section 30810 and 30811.
Respondents agree not to contest the Commission’s jurisdiction to issue or
enforce these Consent Orders.
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Resolution of Matter Via Settlement. In light of the intent of the parties to
resolve these matters in settlement, Respondents have not submitted a “Statement
of Defense” form as provided for in Section 13181 and 13191 of Title 14 of the
California Code of Regulations (14 CCR”) and have agreed not to contest the
legal and factual bases, the terms, or the i1ssuance of these Consent Orders.
including the allegations of Coastal Act violations contained in the “Notification
of Intent to Record a Notice of Violation of the Coastal Act and to Commence
Cease and Desist Order and Restoration Oder Proceedings™ dated December 13,
2012. Specifically, Respondents have agreed not to contest the issuance or
enforcement of these Consent Orders at a public hearing or any other proceeding.
In the interest of expeditious settlement of this issue, BRS Investment Properties,
LLC has agreed not to contest commencement of proceedings to tssue these
Consent Orders without first receiving a formal written notice of intent to
commence cease and desist order and restoration order proceedings pursuant to 14
CCR Sections 13181 and 13191, respectively.

Recordation of Notice. Respondents do not object to recordation by the
Executive Director of a notice of violation, pursuant to PRC Section 30812(b).
Accordingly, a notice of violation will be recorded after issuance of these Consent
Orders. No later than thirty days after the Commission determines that
Respondents have fully complied with these Consent Orders, and has received
from Respondents the rescission fee required by the County Recorder’s Office,
the Executive Director shall record a notice of rescission of the notice of
violation, pursuant to PRC Section 30812(f). The notice of rescission shall have
the same effect as a withdrawal or expungement under Section 405.61 of the Code
of Civil Procedure.

Effective Date and Terms of the Consent Orders. The effective date of these
Consent Orders is the date these Consent Orders are approved by the
Commission. These Consent Orders shall remain in effect permanently unless and
until rescinded by the Commission.

Findings. These Consent Orders are issued on the basis of the findings adopted
by the Commission, as set forth in the document entitled “Staff Report and
Findings for Consent Cease and Desist Order No. CCC-13-CD-03 and Consent
Restoration Order No. CCC-13-R0O-03.” The activities authorized and required in
these Consent Orders are consistent with the resource protection policies set forth
in Chapter 3 of the Coastal Act. The Commission has authorized the activities
required in these Consent Orders as being consistent with the resource protection
policies set forth in Chapter 3 of the Coastal Act.

Settlement/Compliance Obligation.

13.1  In light of the intent of the parties to resolve these matters in settlement,
Respondents have agreed to pay a monetary settlement in the amount of
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$575,000.00. The settlement monies shall be deposited into the
Violation Remediation Account of the California Coastal Conservancy
Fund (see Public Resources Code Section 30823) with a check made out
to the Violation Remediation Account, or into such other public account
as authorized by applicable California law at the time of the payment,
and as designated by the Executive Director, with a check made out to
that account. The settlement payment shall be submitted to the
Commission’s San Francisco Office, at the address provided in Section
6.1, to the attention of Maggie Weber of the Commission, by July 1,
2013. Settlement payments shall include a reference to the numbers of
these Consent Orders.

13.2  Strict compliance with these Consent Orders by all parties subject
thereto is required. Respondents intend to take responsibility for the
violations alleged in Section 4.3, above, and also agree to obtain all
necessary permissions (access, etc.) to conduct and complete the work
required to resolve the violations addressed herein. Respondents,
employees and agents, and any person acting in concert with any of the
foregoing are jointly and severally subject to all the requirements of
these Consent Orders. Respondents agree to undertake the work
required herein, and agree to cause their current and future employees
and agents, and any contractors performing any of the work
contemplated or required herein, and any persons acting in concert with
any of these entities to comply with the terms and conditions of these
Consent Orders.

13.3 Failure to comply with any term or condition of these Consent Orders,
including any deadline contained in these Consent Orders, unless the
Executive Director grants an extension under Section 14.0, will
constitute a violation of these Consent Orders and shall result in
Respondents being liable for stipulated penalties in the amount of $1,000
per day per violation. Respondents shall pay stipulated penaltics
regardless of whether Respondents have subsequently complied. If
Respondents violate these Consent Orders, nothing in this agreement
shall be construed as prohibiting, altering, or in any way limiting the
ability of the Commission to seek any other remedies available for the
violations addressed herein, including imposition of civil penalties and
other remedies pursuant to Public Resources Code Sections 30820,
30821.6, and 30822 as a result of the lack of compliance with the
Consent Orders and for the underlying Coastal Act violations described
herein.

14.0  Deadlines. Prior to the expiration of the deadlines established by these Consent
Orders, Respondents may request from the Executive Director an extension of the
deadlines. Such a request shall be made in writing and received by the Executive
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Director 10 days in advance of the deadline, and directed to the Executive
Director, care of Maggie Weber, in the San Francisco office of the Commission.
The Executive Director may grant an extension of deadlines upon a showing of
good cause, if the Executive Director determines that Respondents have diligently
worked to comply with their obligations under these Consent Orders, but cannot
meet deadlines due to unforeseen circumstances beyond their control.

Severability. Should any provision of these Consent Orders be found invalid,
void or unenforceable, such illegality or unenforceability shall not invalidate the
whole, but the Consent Orders shall be construed as if the provision(s) containing
the illegal or unenforceable part were not a part hereof.

Site Access. Respondents shall provide access to the Property at all reasonable
times to Commission staff and any other agency having jurisdiction over the work
being performed under these Consent Orders. Nothing in these Consent Orders is
intended to limit in any way the right of entry or inspection that any agency may
otherwise have by operation of any law. The Commission staff may enter and
move freely about the portions of the site on which the violations are located, and
on adjacent areas of the Property for purposes, including, but not limited to:
viewing the areas where development is being performed pursuant to the
requirements of these Consent Orders; inspecting records, operating logs, and
contracts relating to the site; and overseeing, inspecting, and reviewing the
progress of Respondents’ implementation of the Restoration Plan and compliance
with these Consent Orders.

Government Liabilities. Neither the State of California, the Commission, nor its
employees shall be liable for injuries or damages to persons or property resulting
from acts or omissions by Respondents in carrying out activities pursuant to these
Consent Orders, nor shall the State of California, the Commission or its
employees be held as a party to any contract entered into by Respondents or their
agents in carrying out activities pursuant to these Consent Orders.

Settlement via Consent Orders. In light of the desire to settle this matter via
these Consent Orders and avoid litigation, pursuant to the agreement of the parties
as set forth in these Consent Orders, Respondents hereby agree not to seek a stay
pursuant to PRC Section 30803(b) or to challenge the issuance and enforceability
of these Consent Orders in a court of law or equity.

Settlement of Claims. The Commission and Respondents agree that these

Consent Orders settle the Commission’s monetary claims for relief from

Respondents for the violations alleged in the NOI, occurring prior to the date of

these Consent Orders, (specifically including claims for civil penalties, fines, or

damages under the Coastal Act, including under PRC Sections 30805, 30820, and

30822), with the exception that, if Respondents fail to comply with any term or

condition of these Consent Orders, the Commission may seek monetary or other
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claims for both the underlying violations of the Coastal Act and for the violation
of these Consent Orders. In addition, these Consent Orders do not limit the
Commission from taking enforcement action due to Coastal Act violations on the
Property beyond those that are the subject of the NOL.

Successors and Assigns. These Consent Orders shall run with the land, binding
Respondents, including successors in interest, heirs, assigns, and future owners of
the Property. Respondents agree that they will provide notice to all successors in
interest, heirs, assigns, and potential purchasers of the Property of any remaining
obligations under these Consent Orders. These Consent Orders arc also a personal
legal obligation and, Respondents are responsible for the work required by these
Consent Orders without regard to the ownership of the Property.

Modifications and Amendments. Except as provided in Section 7.0, and for
other minor, non-substantive modifications, subject to agreement between the
Executive Director and Respondents, these Consent Orders may be amended or
modified only in accordance with the standards and procedures set forth in
Section 13188(b) and Section 13197 of Title 14 of the California Code of
Regulations.

Government Jurisdiction. These Consent Orders shall be interpreted, construed,
governed, and enforced under and pursuant to the laws of the State of California.

Limitation of Authority.

23.1  Except as expressly provided herein, nothing in these Consent Orders
shall limit or restrict the exercise of the Commission’s enforcement
authority pursuant to Chapter 9 of the Coastal Act, including the
authority to require and enforce compliance with these Consent Orders.

23.2  Correspondingly, Respondents have entered into these Consent Orders
and waived their right to contest the factual and legal bases for issuance
of these Consent Orders, and the enforcement thereof according to its
terms. Respondents have agreed not to contest the Commission’s
jurisdiction to issue and enforce these Consent Orders.

Integration. These Consent Orders constitute the entire agreement between the
parties and may not be amended, supplemented, or modified except as provided in
these Consent Orders.

Certification of Authority. The person who signs this document on behalf of
BRS Investment Properties, LLC attests that he has the legal authority to bind
BRS Investment Properties, LLLC and Bacara Resort and Spa, and represents that
the aforementioned party owns all properties subject to this action. The person
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who signs this document on behalf of SB Luxury Resort, LLC attests that he has
the legal authority to bind SB Luxury Resort, LLC.

26.0  Stipulation, Respondents and their representatives attest that they have reviewed
the terms of these Consent Orders and understand that their consent is final and
stipulate to its issuance by the Commission.

IT IS SO STIPULATED AND AGREED:
On behalf of Respondents:

Kory Kramer, Executive Manager Date
BRS Investment Properties, LLC
Owner, Bacara Resort and Spa

Chris Smith, Executive Manager Date
SB Luxury Resort, LL.C
Executed in on behalf of the California Coastal Commission:
Charles Lester, Executive Director Date
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who signs this document on behalf of SB Luxury Resort, LLC attests that he has
the legal authority to bind SB Luxury Resort, LLC.

26.0  Stipulation. Respondents and their representatives attest that they have reviewed
the terms of these Consent Orders and understand that their consent is final and
stipulate to its issuance by the Commission.

IT IS SO STIPULATED AND AGREED:
On behalf of Respondents:

Kory Kramer, Vice President
BRS Investment Properties, LLC
Owner, Bacara Resort and Spa

Chris Smith, Vige President
SB Luxury Resort, LLC

Executed in

5. Lester, Exectitiyi Date
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who signs this document on behalf of SB Luxury Resort, LLC attests that he has
the legal authority to bind SB Luxury Resort, LLC,

26.0  Stipulation. Respondents and their representatives attest that they have reviewed
the terms of these Consent Orders and understand that their consent is final and
stipulate to its issuance by the Commission.

IT IS SO STIPULATED AND AGREED:
On behalf of Respondents:

K(ory ice Presitient
BRS Inv t Properties, LLC
Owner, Resort and Spa

Chris Smith, Vice President
SB Luxury Resort, LLC

Executed in
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