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Deputy Director's Report

MEMORANDUM Date:  April 11, 2013

Following is a listing for the waivers, emergency permits, immaterial amendments and extensions 
issued by the North Central Coast District Office for the April 11, 2013 Coastal Commission hearing.  
Copies of the applicable items are attached for your review.  Each item includes a listing of the 
applicants involved, a description of the proposed development, and a project location.

Pursuant to the Commission's direction and adopted procedures, appropriate notice materials were sent 
to all applicants for posting at the project site.  Additionally, these items have been posted at the District 
office and are available for public review and comment.

This report may also contain additional correspondence and/or any additional staff memorandum 
concerning the items to be heard on today's agenda for the North Central Coast District. 

Th6
EDMUND G. BROWN, JR.,
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NORTH CENTRAL COAST DISTRICT DEPUTY DIRECTOR'S REPORT CONTINUED

DE MINIMIS WAIVERS
1. 2-08-023-W Ione Conlan (Fallon, Marin County)
2. 2-12-012-W San Mateo County Harbor District, Attn: Peter Grenell (Half Moon Bay, San Mateo County)

TOTAL OF 2 ITEMS
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NORTH CENTRAL COAST DISTRICT DEPUTY DIRECTOR'S REPORT CONTINUED

DETAIL OF ATTACHED MATERIALS

REPORT OF DE MINIMIS WAIVERS

Applicant Project Description Project Location

The Executive Director has determined that the following developments do not require a coastal 
development permit pursuant to Section 30624.7 of the California Coastal Act of 1976.

Lot line adjustment of three existing contiguous 
parcels.

1257 Estero Rd., Fallon (Marin County)

Ione Conlan

2-08-023-W

Clamshell bucket dredging of 5,600 cubic yards of 
material at an existing boat launch ramp and disposal 
within the Pillar Point Harbor breakwater at the Perch 
Beach disposal site.  The dredged materials will be 
placed into dump trucks and transported via an 
existing roadway to the disposal site.  The disposal 
will cover an area of approximately two-thirds of an 
acre.  Dredging is expected to take approximately 25 
days to complete.  The dredged material will have 
containment k-rails and silt buffers, to remain for 
approximately 30 days, to prevent migration of 
materials into adjacent waters until ready to vegetate.  
As part of the proposed project, the Applicant will 
continue evaluating alternative disposal sites for 
beneficial reuse of materials associated with future 
dredging activities at the Harbor

One Johnson Pier, Half Moon Bay (San Mateo 
County)San Mateo County Harbor 

District, Attn: Peter Grenell

2-12-012-W
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 3921 E. Bayshore Road 650.968.7243 PHONE info@GreenFoothills.org 
 Palo Alto, CA 94303 650.968.8431 FAX www.GreenFoothills.org 
 

April 7, 2013            Item Th.6  
          Oppose Waiver 
Chair Mary Shallenberger, and Commissioners 
California Coastal Commission 
45 Fremont Street, Suite 2000 
San Francisco, CA 94105 
 
Re:  Coastal Development Permit (CDP) Waiver 2-12-012 – W 
 
Dear Chair Shallenberger and Commissioners, 
 
On behalf of Committee for Green Foothills (CGF), I am writing to object to the granting of the 
proposed Waiver, which would allow dredging 5,600 cubic yards of material at the existing boat 
launch ramp at Pillar Point Harbor without a Coastal Development Permit.  CGF’s particular 
concern is the proposed placement of the dredging spoils on Perched Beach. 
 
Perched Beach is a rare section of beach within the Harbor that has long provided beach staging and 
access for group activities including gatherings of kayak clubs, outrigger canoe races, sailing 
regattas, paddleboard races and large water-based recreation group activities.  Perched Beach has 
twice been used for disposal of dredged spoils from previous launch ramp maintenance (in 1999 and 
2006), which has steepened the natural beach grade.  Placing an additional four feet of dredged 
materials over two thirds of the beach will make water access even more difficult, if not impossible, 
and thus would be inconsistent with the Public Access and Recreation Policies of the Coastal Act. 
 
The San Mateo County Harbor District has characterized the dredging as an urgency project based 
on the need to complete the dredging (which is projected to take 25 days) by the start of salmon 
fishing season on April 6.   That “deadline” has passed, which gives the District time to find a more 
suitable site for the dredging spoils.   
  
One alternative location is the West Shoreline Trail, also within the Harbor, that is threatened by 
shoreline erosion.  The District is currently considering three proposals to armor the shoreline to 
protect this trail:  Rip-Rap, Soldier Pile Wall, and Shotcrete/Soil Nail Wall, all of which would 
appear to be inconsistent with Section 30235 of the Coastal Act, and thus may not be approvable. 
The District plans to move forward with the West Shoreline Trail repair this year, and is a logical 
place to use the dredging spoils as beach nourishment.  
 
Other alternatives include the Princeton Shoreline, within the Harbor, and Surfer’s Beach, south of 
the Breakwater where there is an accelerated loss of beach sand.   Please deny the Waiver so the 
application can be processed as a regular Coastal Development Permit application. 
 
Sincerely, 

 
Lennie Roberts, San Mateo County Legislative Advocate   



April	  4,	  2013	  
	  
	  
California	  Coastal	  Commission	  
45	  Fremont	  Street,	  Suite	  2000	  
San	  Francisco,	  CA	  94105	  
	  
Re:	  Proposed	  Waiver	  for	  San	  Mateo	  County	  Harbor	  District	  Dredging	  at	  Pillar	  Point	  Harbor	  
	  
Commissioners:	  
	  
My	  concerns	  with	  the	  proposed	  launch	  ramp	  dredging	  project	  placing	  dredge	  material	  at	  
Perched	  Beach	  are	  two-‐fold:	  
	  
Perched	  Beach	  was	  originally	  intended	  to	  mitigate	  for	  lost	  beach	  from	  harbor	  development.	  	  
This	  area	  has	  already	  been	  impaired	  as	  a	  beach	  due	  to	  excess	  dredge	  material	  placed	  there	  
more	  recently	  during	  two	  previous	  launch	  ramp	  dredging	  events.	  	  The	  excess	  dredge	  has	  led	  to	  
weed	  growth	  and	  a	  steeper	  descent	  to	  the	  water.	  	  To	  place	  four	  additional	  feet	  of	  dredge	  over	  
two	  thirds	  of	  the	  beach	  will	  make	  water	  access	  steep	  and	  difficult	  for	  most	  of	  the	  width	  of	  the	  
beach.	  	  Please	  do	  not	  allow	  this	  decrease	  in	  beach	  access	  and	  area	  for	  small	  watercraft	  events	  so	  
suitable	  for	  Perched	  Beach.	  
	  
My	  other	  concern	  is	  nearby	  eroded	  beaches	  crying	  out	  for	  sand	  nourishment.	  	  A	  reasonable	  
quick	  alternative	  would	  be	  to	  combine	  the	  launch	  ramp	  dredging	  project	  with	  the	  Harbor	  
District’s	  high	  priority	  West	  Trail	  erosion	  repairs	  for	  which	  engineering	  studies	  and	  estimates	  
were	  completed	  a	  year	  ago,	  along	  with	  project	  budget	  allocation	  for	  current	  fiscal	  year.	  	  That	  
comparable	  size	  project	  could	  be	  completed	  with	  the	  dredge	  material	  instead	  of	  hard	  armoring	  
as	  the	  Harbor	  District	  proposes.	  	  The	  West	  Shoreline	  Trail	  is	  a	  very	  popular	  harbor	  coastal	  access	  
trail	  that	  is	  in	  danger	  of	  being	  closed	  due	  to	  erosion.	  
	  
Please	  deny	  the	  waiver	  and	  require	  a	  full	  Coastal	  Development	  Permit	  for	  this	  project.	  
	  
Sincerely,	  
	  
Lisa	  Ketcham	  
172	  Culebra	  Lane	  
Moss	  Beach,	  CA	  94038	  
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ZANDER ASSOCIATES 

Environmental Consultants 
 
 
February 10, 2012 
 
Larry Kennings 
LAK Associates 
3030 Bridgeway Blvd., Suite 103 
Sausalito, CA  94965 
 
Response to EMC Comments 
Brader-Magee Project 
17990 State Route 1 
Marshall, California 
 
Dear Larry: 
 
At your request, Zander Associates is providing this letter to address comments from EMC 
Planning Group, Inc. on our September 27, 2011 letter report that included additional biological 
resource information for the Magee property.  Our report was produced as a result of 
observations and discussions in the field with Coastal Commission staff and others during a site 
visit on May 24, 2011, and in direct response to a specific list of supplemental items requested 
by Coastal Commission staff in an email message dated May 26, 2011. 
 
The stated purpose of EMC’s October 21, 2011 comment letter is to identify concerns that 
remain after reviewing the Zander Associates report.  However, EMC’s inaccurate and 
inappropriate use of regulations and standards relative to biological resources misrepresents the 
facts about the adequacy of our work and the potential impacts to special-status species, wetlands 
and other resources on the Magee property.  Specific points are as follows: 
 
California Red-legged Frog Critical Habitat 
 
EMC represents that “all project development must be consistent with critical habitat 
designation rules promulgated by the U.S. Fish and Wildlife Service (2006; 71 FR 19244-
19346)” and then proceeds to cite critical habitat definitions, procedures and standards from 
the 2006 publication as a basis for project evaluation. 
 
First, the 2006 critical habitat designation rule for CRLF referenced by EMC is out of date.  For 
the third time in nine years, the Fish and Wildlife Service revised the designation of critical 
habitat for CRLF in 2010 (75 Fed. Reg. 12,816. Mar. 17, 2010).  The revised designation 
increased the amount of critical habitat by over one million acres from the 2006 critical habitat 
designation cited by EMC (The Magee property was not included in either the 2006 or the 
revised 2010 designation - see below).  There were also substantial changes in methods for 
evaluating habitat for inclusion, in the definitions of primary constituent elements (PCEs), and in 

 
4460 Redwood Hwy, Suite 16-240 
San Rafael, CA  94903 

telephone: (415) 897-8781
fax: (415) 814-4125

 

http://www.endangeredspecieslawandpolicy.com/stats/pepper/orderedlist/downloads/download.php?file=http%3A//www.endangeredspecieslawandpolicy.com/uploads/file/Red%2520legged%2520frog%25202010%2520final%2520rule.pdf
http://www.endangeredspecieslawandpolicy.com/stats/pepper/orderedlist/downloads/download.php?file=http%3A//www.endangeredspecieslawandpolicy.com/uploads/file/2006%2520red%2520legged%2520rule.pdf
http://www.endangeredspecieslawandpolicy.com/stats/pepper/orderedlist/downloads/download.php?file=http%3A//www.endangeredspecieslawandpolicy.com/uploads/file/2006%2520red%2520legged%2520rule.pdf
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Zander Associates 
 
other procedures that have a direct bearing on EMC’s comments.  In particular, the PCE 
describing upland habitat was substantially revised (see below). 
 
Second, the final 2010 critical habitat rule did not include and does not apply to the Magee 
property; any implication that the Magee property should be considered critical habitat for CRLF 
is intentionally misleading.  Under the federal Endangered Species Act (ESA), the federal 
government is required to designate critical habitat for any species it lists under the ESA.  
Critical habitat designations must be based on the best scientific information available, in an 
open public process, within specific timeframes.  Critical habitat is not assumed just because 
CRLF may be present at a given location.  Before designating critical habitat, careful 
consideration must be given to the economic impacts, impacts on national security, and other 
relevant impacts of specifying any particular area as critical habitat.  The Secretary of Commerce 
may exclude an area from critical habitat if the benefits of exclusion outweigh the benefits of 
designation, unless excluding the area will result in the extinction of the species concerned.  The 
key points of designating critical habitat are the requirements for formal federal government 
agency (e.g. USFWS, NOAA Fisheries, US Department of Commerce) 
designation/exclusion; an open, public process within specific timeframes; and careful 
consideration of economic impacts.  EMC is not qualified and cannot arbitrarily determine that 
the Magee property constitutes critical habitat for CRLF simply because it provides a convenient 
talking point to bolster EMC’s position. 
 
Third, EMC’s use of (out of date and out of context) PCEs and other critical habitat standards as 
a basis for evaluating site suitability and potential impacts of the Magee project on CRLF is 
inappropriate.  Instead, a site-specific habitat assessment, prepared by a qualified herpetologist, 
is the accepted professional standard.  At the request of Coastal Commission staff, we retained 
such an expert (Dr. Mark Jennings1) to conduct site surveys following USFWS guidelines and to 
prepare a site-specific habitat assessment for CRLF, western pond turtle and foothill yellow-
legged frog (see below).  Dr. Jennings concluded that the pond and associated riparian corridor 
on the site provide the primary breeding, dispersal, foraging and aestivation habitat for the small 
population of CRLF he identified on the Magee property.  To suggest, as EMC does, that there 
are other areas of potential breeding habitat, undocumented freshwater seeps (see below), 
improper characterization of potential upland habitat, inadequate setbacks and potential adverse 
effects on dispersal corridors, is ill-informed and challenges Dr. Jennings’ findings by 
application of incorrect PCE standards without a first hand understanding of site characteristics.  
For example, EMC references an arbitrary 200 foot setback as part of the PCE definition for 
CRLF upland habitat and then concludes that any development “within 200 feet of potentially 
suitable CRLF upland habitat features presents a conflict and legal inconsistency regarding 
sensitive species and ESHA protections….”  However, in the final 2010 critical habitat rule, 
USFWS follows Fellers and Kleeman (2007) who discourage setting specific distances for 
upland buffer zones due to differences in biological or site-specific requirements, and state that 
any distances set for avoidance of upland habitat should be made on a case-by-case basis by a 

                                                 
1 Dr. Jennings is a well-known and well-respected herpetologist with extensive experience surveying for and 
evaluating habitat conditions of California red-legged frog.  He has published over 105 peer reviewed scientific 
papers in the fields of herpetology and fisheries and coauthored the definitive reference on amphibian and reptile 
species of special concern in California for the California Department of Fish and Game (Jennings and Hayes 1994). 
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herpetologist familiar with CRLF ecology.  In his September 2011 site-specific habitat 
assessment, Dr. Jennings concludes that by limiting its total development footprint, siting all 
facilities well over 100 feet away from the edge of the central riparian corridor and not creating 
barriers to direct overland movements by CRLF, the Magee project provides a setback more than 
adequate for CRLF to move unhindered between adjacent aquatic habitats or between upland and 
adjacent aquatic habitats.  Dr. Jennings’ findings, rather than EMC’s conjecture, provide a solid, 
professional basis for informed decision making relative to the occurrence of CRLF on the 
Magee project. 
 
Wetlands 
 
EMC represents that there may be additional (previously undisclosed) seeps and wet meadows 
on the site (“potential CRLF habitat features”); that the swale located at the northern property 
boundary must be delineated (and may constitute CRLF critical habitat [see above] by 
providing a dispersal corridor); that a Corps of Engineers wetland delineation must be 
completed (to establish boundaries and identify all potential CRLF habitat features); and that 
the project “must undergo a formal Section 7 consultation process with the USFWS in 
connection with a Section 404 Clean Water Act permitting process.” 
 
During our May 24th site visit, we evaluated site conditions and discussed the results of previous 
biological assessment work on the site with Dr. John Dixon, Coastal Commission Ecologist.  Mr. 
Bill Goggin, the author of the October 21, 2011 EMC comment letter, was party to all of the 
discussions with Dr. Dixon, who actively included him in the site assessment and solicited his 
comments as we made field decisions and agreed on an approach for additional work.  We 
specifically considered both our previously mapped and potentially new wetland features within 
the proposed development study area.  We dug soil test pits and evaluated hydric characteristics, 
hydrophytic vegetation, and hydrology in the presence of both Dr. Dixon and Mr. Goggin.2  We 
evaluated and revised the upland limits of the riparian corridor in collaboration with Dr. Dixon.  
We investigated putative wetland areas as suggested by Mr. Goggin (e.g. an isolated hillside 
blackberry patch, the swale at the northern property boundary) and agreed to follow up with 
further technical assessment.  All potential wetlands within the study area, including seeps and 
wet meadows, were evaluated prior to, during and after our May 24th site visit.  We do not 
believe that there are additional areas that would qualify as seeps or wet meadows (“potential 
CRLF habitat features”) as Mr. Goggin recalls. 
 

 
2 In the EMC letter, Mr. Goggin questions our conclusions regarding wetlands and facultative plants, suggesting that 
facultative plants should be considered hydrophytes for the purpose of defining wetlands under the CCC “one 
parameter” standard.  However, according to CCC Administrative Regulations (Section 13577 [b]), wetlands occur 
where hydrology is sufficient to support either hydrophytic vegetation or hydric soils, or both.  Thus, facultative 
plants, which are equally observed in non-wetland as in wetland areas in coastal California, would need to be 
growing in wet areas (i.e. ponded or saturated at some time during the year) in order to be classified as hydrophytes; 
the presence of facultative plants does not necessarily indicate the presence of wetland hydrology.  Consequently, 
facultative plants in foggy coastal environments are not reliable indicators of wetlands.  See also: Wetland Statement 
of Findings, p.8, Final EIS, Marin Headlands and Fort Baker Transportation Infrastructure and Management Plan, 
National Park Service GGNRA, March 2009. & Wetlands Delineation for Humboldt State University Proposed 
Corporation Yard Facility, p.5, Winzler & Kelly. August 2009. 
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No wetlands were identified in the swale at the northern property boundary where overland flow 
from the neighboring (Kivel) property enters the Magee property.  There are no field indicators 
suggesting that water flows through the area consistently (as was confirmed with Dr. Dixon 
during the May 24, 2011 site visit).  There is not a defined channel, no rilling or vegetation 
matting, nor is there a predominance of hydrophytes.  The soil in all samples taken was similar; 
dry, and even in color and texture.  No hydric soils field indicators were observed.  Furthermore, 
in a geotechnical evaluation conducted in March 2011, Herzog Geotechnical Consulting 
Engineers concluded that runoff in the swale originates from a drain pipe installed near the 
swimming pool on the Kivel property.  
 
The results of our delineation work, including a total of 38 wetland data sheets, a map3 and a 
technical assessment, were submitted to Coastal Commission staff..  Because Coastal Act 
wetlands are typically more extensive than federal (Section 404, Clean Water Act) wetlands, 
because we field-verified our work with Dr. Dixon, and because the proposed project will avoid 
all potentially jurisdictional wetlands (and potential CRLF habitat features) with more than 
adequate setbacks, further verification by the U.S. Army Corps of Engineers is unwarranted.  
Contrary to EMC’s “simple fact” conclusion, no formal Section 7 consultation with the USFWS 
in connection with a Section 404 Clean Water Act permitting process is required. 
 
Other Special Status Wildlife Species 
 
EMC represents that additional surveys and site assessment are necessary in upland 
grasslands within the proposed development area to assure protection of western pond turtles 
and American badgers.  
 
Dr. Jennings evaluated the potential for WPT aestivation and nesting habitat in the upland 
grasslands within the proposed development area in his September 2011 assessment.  He 
concluded that the grasslands on the site do not provide suitable overwintering habitat for WPT 
because they lack canopy, duff and other cover necessary for aestivation and hibernation.  In 
addition, he did not observe suitable nesting habitat (i.e. sparsely vegetated areas of well drained 
clay or sandy soils exposed to direct sunlight) within the dense thatch and robust growth of 
annual and perennial grasses in the proposed development area.  To assure that WPT would be 
clearly excluded from project construction activities, Dr. Jennings recommended that standard 
silt/exclusion fencing be installed and maintained around the perimeter of all work areas prior to 
and during construction.  He also recommended that clearing, grading and other construction 
activities be limited to the dry season (typically April 15th through October 15th).  Dr. Jennings 
followed accepted professional standards in his site-specific assessment for WPT.  We do not 
believe that additional site work or protection measures for WPT, beyond those already 
recommended by Dr. Jennings, are necessary. 
 
From the onset of our work on the Magee property, we have assumed the potential for presence 
of the American badger.  Indeed, there are anecdotal reports of badger sightings in the area from 

 
3 The wetland delineation data were provided to the project engineers in digital format for purposes of site planning.  
Printed maps of any scale can be generated from these data upon request. 
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both Mr. Magee and EMC.  However, we have not observed any sign of the animal or potential 
burrows within the proposed development area.  Badgers have large home ranges, typically from 
about 395 to 2,100 acres, and are generally solitary aside from temporary family groups, 
transient mating bonds, and overlapping home ranges.  Therefore, they are not likely present in 
large numbers in the area.  The Magee project will result in the loss of less than one acre of 
grassland within the proposed development area and conversion of approximately six acres of 
existing grassland to vineyard.  The majority of potentially suitable badger habitat on the Magee 
property (approximately 93 acres of open grasslands, in areas of low to moderate slope) will 
remain unaffected.  Standard measures to avoid potential impacts to badgers in proposed 
development areas, including preconstruction surveys for active dens, passive relocation if active 
dens are found, and monitoring by a qualified biologist during site activities would assure 
adequate protection for this species on the site.  
 
EMC calls for more comprehensive, seasonally-timed plant surveys and a site-wide vegetation 
map.   
 
We conducted numerous field surveys in March, April, May, July and September of 2008 to 
characterize vegetation throughout the Magee property.  We followed up with appropriately-
timed, focused surveys for special status plants on March 12 and June 30, 2009 in the proposed 
development area, i.e., that portion of the property where the residence, barn/shed, brandy barn 
and access road are planned.  In March, May and June 2011, we surveyed the areas of the 
proposed ancillary agricultural structures and vineyard.  All of these plant surveys were 
performed by trained botanists with over 25 years experience in the flora of California following 
protocol developed by the California Department of Fish and Game (2009).  No threatened, 
endangered, rare, or otherwise special status plants were found in the proposed development area 
or within areas where ancillary structures and the vineyard are proposed.  We are confident that 
further plant surveys within the proposed development would not yield any different results.  We 
provided a vegetation map of the entire site with our September 27, 2011 report. 
 
EMC requests a revised, comprehensive biological resources map overlaid on an updated site 
plan.  In addition, EMC believes that the entire development footprint should be precisely 
staked on the ground to confirm distances from special status resources.   
 
We provided a complete biological resources map of the site with our September 27, 2011 
report.  The updated site plan was overlaid onto the maps delineating wetland and riparian areas 
(Figures 2 and 3).  Appropriately-scaled electronic files of the mapping are available through the 
project engineer.  The development footprint was generally staked during our site visit on May 
24, 2011, with Coastal Commission staff and others (including Mr. Goggin).  Mr. Magee is 
agreeable to additional staking/flagging within the proposed development footprint if necessary. 
 
 
In conclusion, we believe that biological resources on the Magee property have been more than 
adequately characterized, surveyed, delineated and mapped to allow for informed decision-
making on the proposed Magee project.  Our work has been discussed and field-reviewed with 
Coastal Commission staff and others.  At Dr. Dixon’s request, we have conducted additional 
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assessments and provided supplemental information.  For the reasons discussed above, we do not 
believe that there are unresolved issues or incomplete analyses that could have negative 
consequences on special status species, their habitats, wetlands or other sensitive biological 
resources as EMC represents.  
 
If you require any further information or would like to discuss the comments provided herein, 
please don't hesitate to call me. 
 
Sincerely, 

 
Leslie Zander 
Principal Biologist 



RANA RESOURCES
P.O. Box 2185

Davis, CA 95617-2185
(530) 753-2727

RanaResources@aol.com

#16,408
November 15,2012

Ms. Leslie J. Zander
Zander Associates
4460 Redwood Hwy, Suite 16-240
San Rafael, CA 94903

Dear Leslie:

I've had a chance to review the 06 April 2012 memo from EMC Planning Group, Inc., to their
legal counsel (forwarded to Larry Simon), as well as their 21 October 2011 correspondence and
your 10 February 2012 reply to Larry Kennings. My comments below refer to the 06 April 2012
letter and deal specifically with statements made regarding California red-legged frogs (Rana
draytonii; CRLF) and western pond turtles (Actinemys marmorata; WPT).

The EMC memo refers to "important new information" regarding the presence ofWPT on an
adjacent property. This is not new information. Beginning in 2008, we assumed that WPT could
be present in the pond on the Magee property and my directed surveys in 2011 merely confirmed
that assumption. In my 2011 Habitat Assessment, I addressed the habitat elements for WPT on
the Magee property as well as on adjacent properties; acknowledging that WPT could move to
and from aquatic habitats on adjoining properties.

Based on the observation of one adult turtle on a neighboring property, EMC concludes that this
turtle came from the Magee property. This is scientifically unjustified and misleading. There is
no supporting documentation to bolster this assertion (e.g., radio tracking of individuals or
repeated observations of marked individual WPT between the two locations mentioned). Based
on my first-hand experience (from 1992-1999) with radio tracking WPT in streams along the

ast in northern San Luis Obispo County, WPT certainly can move overland between aquatic
si s and also into adjacent riparian areas for various reasons such as nesting, estivation,
av .dance of storm runoff, or food resources. However, some individuals may move
cons. derable distances (i.e. thousands of feet) between streams and ponds and other individuals
will ve little or no distances whatsoever. Thus, it is purely conjecture to conclude specific
overlan corridors based on a single observation, particularly the straight line corridor that EMC
illustrat~ on Figure 2 included with the memo. It is just as likely that the WPT observed on the
neighbori~g property originated from the larger aquatic habitat to the north.

Following °v the straight line corridor assumption, EMC speculates that the swale in the
northwesterrt portion of the Magee property that continues up into the Lund-Kivel property
provides criti~al dispersal habitat for WPT and possibly CRLF. They describe the swale as

,



small, seasonally inundated, and flowing in a southwesterly direction to within 200 feet of the
pond; which they presume is the turtle's ultimate destination.--The course of the swale is not
indicated on the Biological Resources Map attached to the memo but the headwaters area is
generally identified. Following the topography in a southwesterly direction from the identified
headwaters area takes you further away from the pond, and nowhere near within 200 feet.
Additionally, the swale is not a wetland or other water!; it does not have a defined channel and
does not support riparian habitat. It is situated within open grassland and is barely a discernible
feature on the Magee property. Therefore, to conclude it represents a critical habitat element for
WPT and CRLF is not supported.

EMC goes on to suggest that the swale constitutes critical habitat for CRLF as defined in the
Federal Register. The Federal Register does define and designate critical habitat for CRLF (75
Fed. Reg. 12,816. Mar. 17,2010) and the Magee property is not included in that designation. As
you discuss in your letter to Larry Kennings dated 10 February 2012, designation of critical
habitat is the responsibility of the federal government and must be based on the best scientific
information available, in an open public process, within specific timeframes. It is not assumed
just because CRLF may be present at a given location. Therefore, any implication that the
Magee property should be considered critical habitat for CRLF is intentionally misleading.

Movement corridors for WPT and CRLF were addressed in the Habitat Assessment I completed
for the Magee property in 2011. It is my opinion that the relatively small footprint and location
of~ proposed home site, barns and access road would still allow for unhindered movements of
WPT ~d CRLF between known occupied aquatic habitats on the project site and to and from
aquatic ~abitats on the adjoining properties. I do not believe that movement corridors are "at risk
of being \rretrievably lost," nor do I believe that the project "has a high potential to lead to
adverse cpnsequences to the local populations ofWPT and CRLF" as EMC suggests. If in fact
the WPT lobserved on the neighboring property travelled from the Magee pond along the corridor
speculat1d by EMC, then it would have to have crossed two existing roads and maneuvered
through isturbed areas around residential buildings; EMC makes no mention of these existing
barriers.

Finally, note another misleading statement in the first paragraph of page 2, where the CRLF is
referred 0 as the "state Threatened California red-legged frog." Since the WPT is stated as a
"State S ecies of Concern" in the same sentence, then the only logical conclusion is that EMC
consider the CRLF to be listed as threatened by the State. This is incorrect. The CRLF is
currently ,a State Species of Special Concern and is listed as Federally Threatened by the U.S.

I

Fish and Wildlife Service.

In closin~ I want to reiterate that my CRLF habitat assessment for the Magee property was
conduct following the current USFWS protocol for this species. Because there are currently
no offic al habitat assessment protocols for WPT, my conclusions with respect to WPT habitat
were b/1sed on my extensive familiarity with the species and previous habitat assessment reports
submitted to agencies during the past 25 years. Thus, I believe that my professional opinions on

I U.S. Army Corps of Engineers Jurisdictional Determination for Magee Property, March 2012; Wetland

Delineation for Magee Property, October 2012



herpetological matters on the Magee property are based on the solid scientific evidence gathered
in a manner consistent with agency requirements for these species.

Please feel free to contact me if you have any questions on the above.

Sincerely,

Mark R. Jennings
Herpetologist and Fisheries Biologist
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April 8, 2013 

California Coastal Commissioners 
c/o Charles Lester, Executive Director 
45 Fremont Street #2000 
San Francisco, CA  94105-2219 
FAX: 415 904-5400  
EMAIL: clester@coastal.ca.gov 

RE: Application No. A-2-MAR-10-22 (Magee & Brader, Marin Co.) 

Dear California Coastal Commissioners, 

The Sierra Club would like to thank Coastal Commission for overturning the County of Marin’s flawed 
permitting of the Magee Distillery Project, and calling for the De Novo hearing to achieve full disclosure of 
impacts to the Coast. We would like to commend Coastal Commission Staff for their tenacity and diligence on 
the Magee Distillery Project: gathering accurate information from the applicant has not come easily. We also 
appreciate the responsiveness Staff has shown to our environmental concerns and suggestions we have offered.  

Below are our comments on the Staff report and remaining issues of concern. 

THE	  USE	  IS	  INDUSTRIAL,	  NOT	  AGRICULTURAL	  

Sierra Club continues to assert that an industrial liquor distillery is an inappropriate use of agricultural land in 
our sensitive and precious coastal areas. It remains clear to Sierra Club that the distillery is the primary 
proposed use of the land, NOT the incidental farming of vegetables, goats, and a hobby vineyard. 

The consistent attempts to manipulate this Project into a highly environmentally constrained parcel is 
unacceptable. Because of the extreme abundance of ESHA’s, listed species of concern, downstream impacts to 
the already impaired Tomales Bay, and safety concerns for users of public lands and waters downstream, Sierra 
Club believes that 200-foot ESHA buffers are most appropriate for the conditions of the parcel. 

There is an alternative site that is available, that is being overlooked, that may be a better option for the Project. 
If the Project is to be approved, it should be in the alternate location, without the distillery.   

The project of 10,000 plus square feet of development on 149 acres of undeveloped habitat, with the primary 
focus being a brandy distillery, is not an agricultural use, but an industrial use. 

Sierra Club  
P.O Box 3058, San Rafael, CA  94912 
http://sanfranciscobay.sierraclub.org/marin/ 
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The project's five water storage tanks, three propane tanks, brandy storage buildings, a brandy factory, a 
“smelling” room facility, six acres of grapes (indicating that grape growth is incidental to the distillery, rather 
than the other way around), and six acres of hops all clearly indicate that the primary use is industrial.  Storage 
of flammable liquids used in production, as well as the storage of the brandy product itself, raises concerns for 
hazardous materials spills and leaks into the adjacent, sensitive coastal resources. 

The Sierra Club regards industrial uses as inappropriate for the Coastal Zone in Marin County, which is 
principally comprised of high-value natural habitat and locally-owned agricultural businesses with very minimal 
processing facilities. Sierra Club concludes that this project should not be allowed in the Coastal Zone, but 
placed in a more urban/industrial setting, where it would be appropriate for hazardous industry. 

  

WASTEWATER	  DISCHARGE	  /	  SEPTIC	  SYSTEM	  	  

There are multiple waste streams associated with the proposed Project: agricultural discharge, residential 
discharge and industrial discharge. The first two waste streams are fairly standard permits, conditions and 
requirements through the Regional Water Quality Control Board (RWQCB) Ag and Grazing division, and the 
County of Marin, respectively. The third waste stream, industrial solid and effluent waste from the distillery, 
require expert review, engineering, and permit conditions assigned by the RWQCB Staff, in order to protect the 
environment and the waters of the State. These permits have been delayed until after the Coastal Commission 
hearing, so there is inadequate information for the public to evaluate. 

1. INADEQUATE DATA PROVIDED - The applicants and their engineers have offered some information to 
the Coastal Commission Staff on how they propose to handle the industrial strength effluent and solid waste, 
but no formal engineering plans or detailed data on distillery effluent has been submitted. 

The general information that has been provided, with limited data, has been based on WINERY and BEER 
effluent components, not DISTILLERY effluent data. How are we to know if the three are equivalent in 
composition, if no data has been offered for distilleries?  The applicant needs to provide the State and public 
with effluent discharge and composition data for the applicable land use, so experts may review the real data 
that will dictate waste discharge engineering. 

2. PROPOSED “MIXING” OF RESIDENTIAL AND INDUSTRIAL WASTE STREAMS – By co-mingling 
the waste streams, this proposal basically turns a residential septic system into an industrial discharge to the 
waters of the state, requiring the RWQCB to permit the septic system. In order for this proposal to move 
forward, Sierra Club asserts that ACCURATE data from actual distillery effluent must be used in the 
calculations for engineering plans leading to appropriate waste discharge limits. The industrial strength effluent 
will have dilution requirements and mandated discharge limits of multiple water quality parameters, as issued 
by the RWQCB. More information and research on the Orenco unit proposed, and its history of application for 
the proposed use on this Project, is needed before a determination can be made as to efficacy of use in this 
situation. 
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MISCELLANEOUS	  CONCERNS	  	  

In our review of the latest staff report, we have a few remaining concerns and offer the following amendments 
to the conditional language: 

Page 12, Special Condition 8: No Importing of Grapes and Alternate Brandy Barn Use.  
“Consistent with the Applicant’s proposal, no grapes harvested off-site are allowed to be imported to the 
distillery operation in the brandy barn either during the time period before grapes are harvested from the on-
site vineyard or in the event that the vineyard fails to produce a crop suitable in quality or volume to produce 
brandy.” 

We suggest changing to:  “no grapes or grape products” and to disallow importation of grape or grape 
products to the distillery at any time.  As it reads now, it could potentially allow importation of grapes after a 
successful on-site harvest.  Sierra Club does not feel this is the intent of the Staff, and suggests amending the 
language. 

COMPLIANCE	  AND	  ENFORCEMENT	  OF	  CONDITIONS	  

Staff has done a commendable job, and gone to considerable effort, to apply a series of Conditions to the 
Project. While these “should” protect the environment and valuable resources of the Coastal area, Compliance 
and Enforcement of Project owners is an ever-present issue. Considering the sensitivity of the project, and 
previously reported (by neighbors), unapproved actions taken by the Applicant on the property, Sierra Club 
recommends that a staged, bond program be added as a Condition, to ensure enforcement of the Conditions of 
the Coastal Permit, if approved.  However it is staged, Grading Bond, Septic Installation Bond, Construction 
Bond, it should be crafted to ensure maximum protection for Coastal resources that will be impacted by 
development. 

SUMMATION	  

Sierra Club is grateful for the California Coastal Act, the Coastal Commissioner’s dedication and excellent Staff 
available to protect the coastline for all inhabitants and visitors alike. We definitely remain concerned about the 
Magee Distillery Project and it’s questionable placement in the Coastal area of Marin County.  

• While a true agricultural use of the property is welcomed, turning an environmentally constrained 
parcel to an industrial use as a hard liquor processing plant is just not appropriate.  

• ESHA’s should be 200-foot buffers on this particularly sensitive parcel. 
• Appropriate distillery effluent data should be required for septic system review, along with detailed 

plans and calculations. 
• A series of Bonds should be required, if the application is approved. 

 

Thank you for your attention. 

Sincerely,  

Michele	  Barni	  

Chair, Sierra Club Marin Group 
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