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Staff Recommendation: Substantial Issue
PROCEDURAL NOTES:
The Commission will NOT take public testimony during the substantial issue phase
of the appeal hearing unless at least three Commissioners request it. Unless the
Commission finds that the appeal raises “no substantial issue,” it will continue the
de novo phase of the appeal hearing to a future meeting, during which it will take
public testimony. Written comments may be submitted to the Commission during
either phase of the appeal hearing.
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SUMMARY OF STAFF RECOMMENDATION:
The staff recommends that the Commission, after public hearing, determine that
a substantial issue exists with respect to the grounds on which the appeal has been filed.
The subject project would remove a condition of a coastal development permit issued by
the City of National City that limits use of an existing commercial recreation building to
only tourist-related uses on the ground floor of the building, in order to allow a
professional medical college (a non tourist related use) to lease space on 5,600 sq.ft. of
the ground floor, as well as 6,300 sq.ft. of the upper floor.
The primary issues raised by the subject development are the project’s inconsistency with
the certified Local Coastal Program (LCP) regarding permitted uses in an area designated
Tourist Commercial, and the loss of building area designated for high-priority visitorserving uses to non-priority professional college/medical office space.
The City of National City has only approximately 30 acres of land designated for highpriority tourist commercial uses; thus, it is particularly important that the City’s limited
opportunities for tourist-oriented development are preserved. The LCP allows a variety of
uses in this designation, including outdoor commercial recreation; eating places; gas
stations; hotel, motel, and related services (including apartment hotels, auto rental,
banquet facilities, barber shops, beauty shops, bicycle rentals, boarding houses,
convention centers, hotels, meeting rooms, motels, shoe shine shops, and travel
agencies); tourist-commercial retail space; and offices and studios. “Offices and studios,”
includes schools, studios, and colleges, but only as an accessory use to a recreational or
tourist oriented development.
The proposed professional college is not an accessory use to a recreational or tourist
oriented development, nor does it not fall under any of the other permitted uses in the CT
designation. The City found that the use would benefit the community despite not being a
recreational or tourist-oriented development. However, the certified LCP policies were
designed to create a small node of tourist-oriented uses on the subject site, supporting
each other in a concentrated area near the City’s only bayfront area. Committing the
subject building to non-priority uses for at least the next 10 years would further reduce
the already extremely limited area designated for priority uses in the City’s coastal zone,
and may discourage the development of other tourist commercial businesses. Allowing
uses inconsistent with the certified LCP through the permit process also undermines the
integrity of the City’s LCP and sets an adverse precedent for future development in the
other remaining CT zone.
Therefore, staff recommends that the Commission determine that the project raises a
substantial issue regarding conformance with the certified LCP and the public access and
recreation policies of the Coastal Act.
Standard of Review: Certified Local Coastal Program; public access and recreation
policies of the Coastal Act.
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I. APPELLANTS CONTEND THAT: The project, as approved by the City, is
inconsistent with the certified LCP and public recreation policies of the Coastal Act with
respect to the permitted uses in a tourist commercial designated area, and protection of
high-priority commercial recreation uses.

II. LOCAL GOVERNMENT ACTION. The coastal development permit was
approved by the City of National City Planning Commission on June 4, 2013. Specific
conditions were attached which, among other things, require that the permit approvals
expire 10 years after the City’s adoption of the resolution of approval.

III. APPEAL PROCEDURES.
After certification of a Local Coastal Program (LCP), the Coastal Act provides for
limited appeals to the Coastal Commission of certain local government actions on coastal
development permits.
Section 30603(b)(1) of the Coastal Act states:
The grounds for an appeal pursuant to subdivision (a) shall be limited to an
allegation that the development does not conform to the standards set forth in
the certified local coastal program or the public access policies set forth in
this division.
Coastal Act Section 30625(b) states that the Commission shall hear an appeal unless it
determines:
With respect to appeals to the commission after certification of a local coastal
program that no substantial issue exists with respect to the grounds on which
an appeal has been filed pursuant to Section 30603.
If the staff recommends "substantial issue" and no Commissioner objects, the
Commission will proceed directly to the de novo portion of the hearing on the merits of
the project, then, or at a later date. If the staff recommends "no substantial issue" or the
Commission decides to hear arguments and vote on the substantial issue question,
proponents and opponents will have 3 minutes per side to address whether the appeal
raises a substantial issue. It takes a majority of Commissioners present to find that no
substantial issue is raised. If substantial issue is found, the Commission will proceed to a
full public hearing on the merits of the project then, or at a later date, and will review the
project de novo in accordance with sections 13057-13096 of the Commission’s
regulations. If the Commission conducts the de novo portion of the hearing on the permit
application, the applicable test for the Commission to consider is whether the proposed
development is in conformity with the certified Local Coastal Program (LCP).
In addition, for projects located between the sea and the first public road paralleling the
sea, Section 30604(c) of the Coastal Act requires that a finding must be made by the
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approving agency, whether the local government or the Coastal Commission on appeal,
that the development is in conformity with the public access and public recreation
policies of Chapter 3 of the Coastal Act. In other words, in regard to public access
questions, the Commission is required to consider not only the certified LCP, but also
applicable Chapter 3 policies when reviewing a project on appeal.
The only persons qualified to testify before the Commission at the "substantial issue"
stage of the appeal process are the applicant, persons who opposed the application before
the local government (or their representatives), and the local government. Testimony
from other persons must be submitted in writing. At the time of the de novo portion of the
hearing, any person may testify.
The term "substantial issue" is not defined in the Coastal Act or its implementing
regulations. The Commission's regulations indicate simply that the Commission will hear
an appeal unless it "finds that the appeal raises no significant question as to conformity
with the certified local coastal program" or, if applicable, the public access and public
recreation policies of Chapter 3 of the Coastal Act (Cal. Code Regs. titl. 14 section
13155(b)). In previous decisions on appeals, the Commission has been guided by the
following factors:
1. The degree of factual and legal support for the local government's decision that
the development is consistent or inconsistent with the certified LCP;
2. The extent and scope of the development as approved or denied by the local
government;
3. The significance of the coastal resources affected by the decision;
4. The precedential value of the local government's decision for future
interpretations of its LCP; and
5. Whether the appeal raises only local issues, or those of regional or statewide
significance.
Even when the Commission chooses not to hear an appeal, appellants nevertheless may
obtain judicial review of the local government's coastal permit decision by filing petition
for a writ of mandate pursuant to the Code of Civil Procedure, section 1094.5.

IV. MOTION AND RESOLUTION
The staff recommends the Commission adopt the following resolution:
Motion:

I move that the Commission determine that Appeal No. 6-NLC-13-0211
raises NO substantial issue with respect to the grounds on which the
appeal has been filed under § 30603 of the Coastal Act.
5
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Staff recommends a NO vote. Failure of this motion will result in a de novo hearing on
the application, and adoption of the following resolution and findings. Passage of this
motion will result in a finding of No Substantial Issue and the local action will become
final and effective. The motion passes only by an affirmative vote of the majority of the
appointed Commissioners present.
Resolution:

The Commission hereby finds that Appeal No. 6-NLC-13-0211 presents
a substantial issue with respect to the grounds on which the appeal has
been filed under § 30603 of the Coastal Act regarding consistency with
the certified Local Coastal Plan and/or the public access and recreation
policies of the Coastal Act.

V. FINDINGS AND DECLARATIONS .
The Commission finds and declares as follows:
A. PROJECT DESCRIPTION AND HISTORY
The original Marina Gateway Plaza coastal development project was approved by the
National City Planning Commission on August 29, 2005 (Case File No. CDP-2005-2).
The project included construction of a 173-room hotel, a 4,000 sq.ft. restaurant, and an
approximately 16,000 sq.ft. two-story retail commercial building on a 7.5 acre vacant site
west of Interstate 5, just north of Paradise Marsh, in the City of National City. The
subject site is zoned and designated CT-PD-CZ (Tourist Commercial, Planned
Development, Coastal Zone) in the certified Local Coastal Program.
The subject permit would remove Condition of Approval No. 55 of the Coastal
Development Permit for the Marina Gateway Development. This condition states:
55. Any office use of the ground floor of the retail commercial building, except
retail travel/tourism offices, is prohibited.
The development was completed several years ago and the hotel and restaurant are
currently in operation. The subject building contains approximately 14,300 sq.ft. of
leasable space. According to the applicant, 2,000 sq.ft. of the ground floor has been
leased to the adjacent Buster’s Restaurant, 1,400 sq.ft. of the upper floor was recently
leased to an engineering firm, and the remainder of the building has been vacant since it
was built in 2009. The purpose of removing the condition in question would be to permit
a professional college in suites on both the ground floor (5,600 sq.ft.) and the upper floor
(6,300 sq.ft.) of the retail commercial building located in the Marina Gateway
development. The college would be for students specializing in Healthcare Training (e.g.,
Vocational/Practical Nursing; Medical Assisting, Respiratory Therapy, Dentistry, etc.).
The terms of the Planned Development Permit, Conditional Use Permit, and Coastal
Development Permit approved by the City are limited to 10 years.
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After receiving notice of the proposed project, Commission staff sent comment letters to
the City on March 22, 2013 and May 3, 2013, identifying the proposed professional
college as a use that was not consistent with the LCP land use designation of Tourist
Commercial (see Exhibit #4).
B. PUBLIC RECREATION AND PRIORITY USES
The appellants contend that the project is not consistent with the City of National City
LCP policies addressing public recreation and priority uses, because the permit would
allow a professional college to be located in an area that is designated for tourist
commercial uses.
There are numerous provisions of the City’s certified LCP that require the subject site to
be developed with tourist commercial, recreational, and/or open space uses:
In the certified LUP, the LAND USE PLAN SUMMARY under COMMERCIAL/
RECREATION/OPEN SPACE states:
The National City bayfront should be designated for tourist commercial, recreational
and open space use…Areas to the north of the marsh and west of the marsh and
railroad spur should be designated for tourist commercial and recreational uses. […]
The area to the north of the Paradise Marsh, east of the SD&AE railroad right-ofway and south of 24th Street is also designated for tourist commercial use. A
transition from existing industrial uses to future commercial is appropriate to provide
a gateway to the Bayfront and the Port area.
LUP Chapter IV Recreation, ANALYSIS, states:
Tourist commercial development at 24th Street north of Paradise Marsh would
provide a gateway to National City’s Bayfront as well as to the Port. It would
provide facilities such as restaurants, hotel or motel and other complementary uses to
those intended at the bayfront itself, west of Paradise Marsh. It would be developed
to encourage bicycle and pedestrian users since it is within close proximity to both
the trolley station and the recreational area along the Sweetwater River Channel.
Section III. COMMERCIAL ZONES, in the City’s certified Implementation Plan states:
1. Purpose of commercial tourist (CT) Zone
Section 18.16.020 of the Land Use Code states that the purpose of the CT zone is
to provide areas catering specifically to the needs of automobile oriented trade,
such as transient accommodations and services, certain specialized retail outlets,
and commercial amusement enterprises. Within the coastal zone, the purpose of
the CT zone is to further accommodate tourist commercial, recreational and open
space uses….
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The area is also subject to the certified Harbor District Specific Area Plan, Subarea A.
The Harbor District Specific Area Plan states the subarea “is designated primarily for
planned tourist commercial development.” The plan further states:
CHAPTER 4. TOURIST COMMERCIAL RECREATION
4.1 LCP Standards, Objectives, and Requirements
At present (mid-1998), the Harbor District offers no tourist or other commercial
recreational facilities. However, the designation in the certified Local Coastal
Program (“LCP”) Land Use Plan of the two major subareas within the Planning Area
for tourist commercial recreational uses is central to redevelopment of the Harbor
District from its present deteriorated conditions. The LCP assigns highest priority to
overnight lodging, boating, and associated secondary uses in these areas.
To implement a coherent, attractive, and functional recreational commercial reuse of
the Planning area, the LCP identifies Subarea A for planned tourist commercial
development. Hotel or motel facilities, restaurants, and other tourist commercial uses
are noted by the certified Land Use Plan (LUP) as appropriate uses in this subarea
between Paradise Marsh and W. 24th Street, immediately west of I-5….
4.2 Tourist Commercial Redevelopment
This Plan implements the guidance of the certified LCP with regard to furthering
economically feasible, attractive, and environmentally sustainable commercial
recreational redevelopment in Subareas A and B through the following provisions:
(d) Planned commercial development is permitted within the building
envelopes shown in Subarea A (see Figure 4.1). It may include a lodging facility,
a restaurant, and/or tourist-commercial retail space…
Applicable policies of Chapter 3 include the following:
Section 30213
Lower cost visitor and recreational facilities shall be protected, encouraged, and,
where feasible, provided. Developments providing public recreational opportunities
are preferred.
Section 30222
The use of private lands suitable for visitor-serving commercial recreational
facilities designed to enhance public opportunities for coastal recreation shall have
priority over private residential, general industrial, or general commercial
development, but not over agriculture or coastal-dependent industry.
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The specific permitted uses in the CT designation are listed in the City’s Zoning Code,
and consist of outdoor commercial recreation; eating places; gas stations; hotel, motel,
and related services; and offices and studios. The City’s definition of “hotel, motel, and
related services” includes apartment hotels, auto rental, banquet facilities, barber shops,
beauty shops, bicycle rentals, boarding houses, convention centers, hotels, meeting
rooms, motels, shoe shine shops, and travel agencies. “Offices and studios,” includes
schools, studios, and colleges, but only as an accessory use to a recreational or tourist
oriented development. The permitted uses are further defined in the LUP, IP, and Specific
Plan as noted above, to include tourist-commercial retail space.
The proposed professional college is not an accessory use to a recreational or tourist
oriented development, nor does it not fall under any of the other permitted uses in the CT
designation.
In its approval of the permit, the City of National City made the following findings:
…it would appear that use of the building as a school is not a use strictly related to a
recreational or tourist-oriented development. However given the capacity of the
Marina Gateway Development to support small conferences (in the hotel and
banquet facility space) the applicant states that the proposed education use could
support the potential for certain types of conferences (a tourism-related use), such as
those related to healthcare. Furthermore, given the small size of the college, it could
be seen as a draw for other visitors for conferences and the like….
The applicant[s]…also cite other ancillary benefits, as the college will be training
dental technicians (among others) and will be offering dental checkups and cleaning
services to the community at reduced rates. The overarching factor for the applicant
is that they have unsuccessfully tried to lease the space to a tourism-related business
since construction.
In order to address potential concerns over loss of tourist-related leasable space, the
applicant has agreed to limit the life of the CUP and related permits to 10 years.
However, while a dental school may provide benefits to the community, the use is
nevertheless not a tourist-commercial use, and is not permitted in the CT zone. As
described in the above-cited LCP sections, the subject site was specifically designated for
tourist-commercial and recreational commercial development as the gateway to the
bayfront and marina area, and as a scenic area next to Paradise Marsh.
The City of National City’s coastal zone is relatively small in size, comprising 575 acres,
the bulk of which is designated for and developed with Industrial Uses (see Exhibit #2).
With the exception of the area bordering the National City Marina, the actual shoreline of
National City is entirely within Navy or Port of San Diego jurisdiction. The LCP
specifically notes that there is only one area with the potential for (near) waterfront
tourist commercial recreational facilities, and that area is west of Interstate 5, south of
Bay Marina Drive, adjacent to Paradise Marsh, which includes the subject site. In total,
there are only approximately 30 acres of land designated Tourist Commercial, including
9
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the 7.5 acre subject site. Thus, it is particularly important that the City’s limited
opportunities for tourist-oriented development are preserved. The LCP policies were
designed to create a small node of tourist-oriented uses supporting each other in a
concentrated area near the City’s only bayfront area. Committing the subject building to
non-priority uses for at least the next 10 years would further reduce the already extremely
limited area designated for priority uses in the City’s coastal zone, and may discourage
the development of other tourist commercial businesses.
According to the City, most of the existing structure has been vacant since it was
constructed in 2009, and the Commission appreciates the City’s interest in promoting a
viable business on the subject site. However, expanding the definition of Tourist
Commercial to allow businesses whose members may at some point attend a convention,
would render the definition so broad as to make it inadequate to serve the Coastal Act and
LCP goals of prioritizing visitor-serving commercial recreation. Allowing the proposed
use to go forward even for a 10 year period would set an adverse precedence for future
development in the City’s limited tourist-commercial designated area.
There has been no evidence presented by the applicant that City has an excess number or
capacity of tourist-related uses in the coastal zone or elsewhere in the City. However, if it
can be demonstrated that there is an adequate supply of such uses, or that the subject site
cannot support CT uses and that there is other land area in the coastal zone that would be
more appropriately designated for these high-priority uses, the City could pursue an LCP
Amendment to expand the allowable uses on the subject site. Prior to that review and
analysis, allowing uses inconsistent with the certified LCP through the permit process
would undermine the integrity of the City’s LCP, and set a negative precedence for future
development in the other remaining CT zone.
Therefore, the appeal raises a substantial issue with regards to the appellants' contentions.
C. SUBSTANTIAL ISSUE FACTORS
As discussed above, there is inadequate factual and legal support for the City’s
determination that the proposed development is consistent with the certified LCP. The
other factors that the Commission normally considers when evaluating whether a local
government’s action raises a substantial issue also support a finding of substantial issue.
The objections to the project suggested by the appellants raise substantial issues of
regional or statewide significance and the decision creates a poor precedent with respect
to the allowable uses in a designated tourist commercial zone. In addition, the coastal
resources potentially affected by the decision—including the loss of limited area suitable
for high-priority uses, are significant.

SUBSTANTIVE FILE DOCUMENTS: Appeal by Commissioners Sanchez and Bochco
filed 6/20/13; Certified National City Local Coastal Program.
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