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SUMMARY OF STAFF RECOMMENDATION

Staff recommends that the Commission approve the applicant’s request for the
construction of two reinforced concrete return sections at the north and south ends of an
existing seawall. The proposed returns will be approximately 1' wide and +/- 30" in
height. Exposed surfaces will be hand-sculpted and color treated for aesthetic purposes.
Staff is recommending approval of the subject seawall repairs as the applicant has
demonstrated that the existing seawall and thus the bluff top condominium complex is in
danger from erosion if the proposed repairs are not completed.

The applicant’s engineer has provided substantial evidence to demonstrate that the
flanking of the existing seawall that has occurred over the recent years imminently
threatens the existing bluff top condominium complex. The Commission’s staff engineer
has reviewed the applicant’s geotechnical assessment and concurs with its conclusions.

Staff is recommending approval with a number of conditions that address the direct
impact of the proposed seawall on coastal resources such as scenic quality, public access
and recreation, and the direct, indirect and long-term effects on the adjacent public beach
and State tidelands that results from armoring the bluffs. A Special Condition of this
CDP requires the applicant to submit a payment of $7,200 to the City of Solana Beach’s
Public Access and Recreation Fund to mitigate for the expanded seawall’s impact to the
public beach/recreation. The fee was proposed by the applicant and based on the City’s
interim $1,000 per linear ft. deposit for seawalls on the public beach. The funds shall be
used solely to implement projects which provide recreation or public access opportunities
within the city.

With the required public access and recreation mitigation fee and the other conditions of
this CDP, the impacts of the proposed shoreline protection on regional public access and
recreation will be mitigated to the extent feasible.

Commission staff recommends approval of coastal development permit amendment
application 6-02-039-A1, as conditioned.

Standard of Review: Chapter 3 policies of the Coastal Act, with the City’s certified LUP
used as guidance.
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MOTION AND RESOLUTION

Motion:

| move that the Commission approve the proposed amendment to Coastal
Development Permit Application No. 6-02-039 subject to the conditions set forth
in the staff recommendation.

Staff recommends a YES vote on the foregoing motion. Passage of this motion will
result in conditional approval of the amendment and adoption of the following resolution
and findings. The motion passes only by affirmative vote of a majority of the
Commissioners present.

Resolution:

The Commission hereby approves coastal development permit amendment 6-02-
039-Al and adopts the findings set forth below on grounds that the development
as amended and conditioned will be in conformity with the policies of Chapter 3
of the Coastal Act and will not prejudice the ability of the local government
having jurisdiction over the area to prepare a Local Coastal Program conforming
to the provisions of Chapter 3. Approval of the permit complies with the
California Environmental Quality Act because either 1) feasible mitigation
measures and/or alternatives have been incorporated to substantially lessen any
significant adverse effects of the development on the environment, or 2) there are
no further feasible mitigation measures or alternatives that would substantially
lessen any significant adverse impacts of the development on the environment.

SPECIAL CONDITIONS

This permit is granted subject to the following special conditions:

1.

Prior Conditions of Approval. All terms and conditions of the original approval
of Coastal Development Permit 6-02-039 shall remain in full force and effect.

Assumption of Risk, Waiver of Liability and Indemnity Agreement. By
acceptance of this permit amendment, the applicant, on behalf of (1) itself; (2) its
successors and assigns; and (3) any other holder of the possessory interest in the
development authorized by this permit amendment, acknowledges and agrees (i)
that the site may be subject to hazards from waves, storm waves, flooding and
erosion; (ii) to assume the risks to the applicant and the property that is the subject
of this permit amendment of injury and damage from such hazards in connection
with this permitted development; (iii) to unconditionally waive any claim of
damage or liability against the Commission, its officers, agents, and employees
for injury or damage from such hazards; (iv) to indemnify and hold harmless the
Commission, its officers, agents, and employees with respect to the Commission’s
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approval of the project against any and all liability, claims, demands, damages,
costs (including costs and fees incurred in defense of such claims), expenses, and
amounts paid in settlement arising from any injury or damage due to such
hazards; and (V) to agree to include a provision in any subsequent sublease or
assignment of the development authorized by this permit amendment requiring
the sublessee or assignee to submit a written agreement to the Commission, for
the review and approval of the Executive Director, incorporating all of the
foregoing restrictions identified in (i) through (v).

Deed Restriction/CC&R’s Modification. PRIOR TO ISSUANCE OF THE
COASTAL DEVELOPMENT PERMIT AMENDMENT, the applicant
homeowners’ association (HOA) shall do one of the following:

a. Submit to the Executive Director for review and approval documentation
demonstrating that the applicant has executed and recorded a deed restriction
in a manner that will cause said deed restriction to appear on the title to the
individual condominium units, and otherwise in a form and content
acceptable to the Executive Director: (1) indicating that, pursuant to this
permit amendment, the California Coastal Commission has authorized
development on the subject property, subject to terms and conditions that
restrict the use and enjoyment of that property; and (2) imposing the Special
Conditions of this permit amendment, as they apply to the HOA, as
covenants, conditions and restrictions on the use and enjoyment of the
individual condominium units. The deed restriction shall include a legal
description of the entire parcel or parcels against which it is recorded. The
deed restriction shall also indicate that, in the event of an extinguishment or
termination of the deed restriction for any reason, the terms and conditions of
this permit amendment shall continue to restrict the use and enjoyment of the
subject property so long as either this permit amendment or the development
it authorizes, or any part, modification, or amendment thereof, remains in
existence on or with respect to the subject property, or;

b. Modify the condominium association’s Declaration of Restrictions or
CC&Rs, as applicable, in a form and content acceptable to the Executive
Director, to reflect the obligations imposed on the homeowners’ association
by the conditions of this CDP. This addition to the CC&Rs shall not be
removed or changed without a Coastal Commission-approved amendment to
this coastal development permit.

As-Built Plans. WITHIN 60 DAYS OF COMISSION ACTION ON THIS
COASTAL DEVELOPMENT PERMIT AMENDMENT the permittee shall
submit certification by a registered civil engineer, acceptable to the Executive
Director, verifying the return walls and the aesthetic facing have been constructed
in conformance with the approved plans for the project.

Mitigation for Impacts to Public Access and Recreational Opportunities.
PRIOR TO THE ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT
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AMENDMENT, the applicants shall provide evidence, in a form and content
acceptable to the Executive Director, that the full interim mitigation fee of $7,200,
required by the Commission to address adverse impacts to public access and
recreational use, has been deposited in a Shoreline Account established by the
City of Solana Beach.

WITHIN 6 MONTHS of the Commission’s certification, as part of the certified
LCP, of both the City’s economic study of the impacts associated with shoreline
devices and its method of calculating such fees, the applicants shall submit to the
Executive Director for review and written approval, documentation of the final
mitigation fee amount required by the City to address impacts of the proposed
shoreline protection on public access and recreation. If the amount differs from
the interim amount required above, then the applicants shall submit an application
for an amendment to this permit to adjust the mitigation fee to be paid to the City
to address adverse impacts to public access and recreational use resulting from the
proposed development. In the event no mitigation program is certified as part of
the LCP process, mitigation to address ongoing impacts to public access and
recreation shall be re-assessed after the 20 year authorization period has expired.

6. State Lands Commission Review. PRIOR TO ISSUANCE OF THE COASTAL
DEVELOPMENT PERMIT AMENDMENT, the applicant shall obtain a written
determination from the State Lands Commission that:

a) No state lands are involved in the development; or

b) State lands are involved in the development, and all permits required by the
State Lands Commission have been obtained; or

c) State lands may be involved in the development, but pending a final
determination of state lands involvement, an agreement has been made by the
applicant with the State Lands Commission for the project to proceed without
prejudice to the determination.

7. Future Maintenance/Debris Review. Within 15 days of completion of
construction of the seawall repairs the permittees shall remove all debris
deposited on the beach or in the water as a result of the construction.

8. Storage and Staging Areas/Access Corridors. PRIOR TO ISSUANCE OF
THE COASTAL DEVELOPMENT PERMIT AMENDMENT, the applicant shall
submit to the Executive Director for review and written approval, final plans
indicating the location of access corridors to the construction site and staging
areas. The final plans shall indicate that:

a. No overnight storage of equipment or materials shall occur on sandy
beach or public parking spaces. During the construction stages of the
project, the permittee shall not store any construction materials or waste
where it will be or could potentially be subject to wave erosion and

6
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dispersion. In addition, no machinery shall be placed, stored or otherwise
located in the intertidal zone at any time. Construction equipment shall
not be washed on the beach.

b. Access corridors shall be located in a manner that has the least impact on
public access to and along the shoreline.

C. No work shall occur on the beach between Memorial Day weekend and
Labor Day of any year.

d. The applicant shall submit evidence that the approved plans/notes have
been incorporated into construction bid documents. The staging site shall
be removed and/or restored immediately following completion of the
development.

The permittee shall undertake the development in accordance with the approved
plans. Any proposed changes to the approved plans shall be reported to the
Executive Director. No changes to the plans shall occur without a Coastal
Commission approved amendment to this coastal development permit unless the
Executive Director determines that no amendment is legally required.

Condition Compliance. WITHIN 60 DAYS OF APPROVAL OF THIS CDP, or
within such additional time as the Executive Director may grant for good cause,
the applicants shall satisfy all requirements specified in the conditions hereto that
the applicant is required to satisfy prior to issuance of this permit. Failure to
comply with this requirement may result in the institution of enforcement action
under the provisions of Chapter 9 of the Coastal Act.

Best Management Practices. PRIOR TO THE ISSUANCE OF THE
COASTAL DEVELOPMENT PERMIT AMENDMENT, the applicants shall
submit for review and written approval of the Executive Director, a Polluted
Runoff Control Plan that incorporates the use of Best Management Practices that
effectively assures no construction byproduct will be allowed onto the sandy
beach and/or allowed to enter into coastal waters. All construction byproducts
shall be properly collected and disposed of off-site.

The applicants shall undertake the development in accordance with the approved
Plan. Any proposed changes to the approved Plan shall be reported to the
Executive Director. No changes to the Plan shall occur without a Coastal
Commission approved amendment to this coastal development permit unless the
Executive Director determines that no amendment is legally required.
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I11.  FINDINGS AND DECLARATIONS

A. PROJECT HISTORY/ AMENDMENT DESCRIPTION

The proposed project includes the request for construction of two reinforced concrete
return sections at the north and south ends of an existing seawall. The proposed returns
will be approximately 18” wide and +/- 30" in height. The proposed return walls will be
located adjacent to and perpendicular to each side of an existing seawall. In addition, the
exposed surfaces of the new return walls and the entirety of the existing seawall will be
hand-sculpted and color treated for aesthetic purposes. The subject seawall is on the
public beach located seaward of an existing condominium complex in the City of Solana
Beach.

In 1983, the Commission approved Coastal Development Permit (CDP) #6-83-479 for
the installation of upper and lower reinforced walls at the project site, with special
conditions regarding final plans, maintenance, landscaping, access, and assumption of
risk. The lower wall was designed to serve as a seawall - with toe stone permitted at the
base of the structure - and is the subject of this application. No changes are proposed to
the existing toestone, which is currently covered by beach sand and not visible.

On September 22, 2000 the Commission issued Emergency CDP #6-00-144-G for the
filling of an eroded void that had developed behind the seawall with a lean concrete mix.
On July 9, 2002, the Commission approved CDP #6-02-039 for repairs and maintenance
to the existing seawall, including after-the-fact approval for placement of approximately
5 cu. yards of shotcrete to fill an eroded void behind the structure (follow up to
Emergency CDP #6-00-144-G). The approved project also included the new placement
of approximately 2 cu. yards of erodible, colored, shotcrete to the ends of the wall, as
well as reshaping of toe stone at the base of the seawall.

In 2010, the applicant began placing concrete on either side of existing seawall without
first obtaining the necessary City permits or a CDP. The City issued a stop work order
before the concrete patches on either side of the seawall were completed. The applicant
subsequently determined that merely patching the edges of the existing seawall would not
be sufficient to protect the wall from additional erosion and modified the proposed
project to include return walls on either side of the existing seawall. The applicant
proposes to remove the entirety of the unpermitted development. Upon approving the
modified project, the City also required that the applicant to color and texture the entirety
of the existing seawall.

The City of Solana Beach has a certified Land Use Plan; however, the City does not yet
have a certified Local Coastal Program (LCP). Therefore, Chapter 3 policies of the
Coastal Act are the standard of review, and the City’s certified Land Use Plan is used as
guidance.
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B. SEAWALL/SHORELINE PROTECTIVE DEVICES/GEOLOGIC HAZARDS
Section 30235 of the Coastal Act states, in part:

Revetments, breakwaters, groins, harbor channels, seawalls, cliff retaining
walls, and other such construction that alters natural shoreline processes
shall be permitted when required to serve coastal-dependent uses or to protect
existing structures or public beaches in danger from erosion, and when
designed to eliminate or mitigate adverse impacts on local shoreline sand
supply.

In addition, Section 30253 of the Coastal Act states, in part:

New development shall:

(a) Minimize risks to life and property in areas of high geologic, flood, and
fire hazard;

(b) Assure stability and structural integrity, and neither create nor contribute
significantly to erosion, geologic instability, or destruction of the site or
surrounding area or in any way require the construction of protective
devices that would substantially alter natural landforms along bluffs and
cliffs...

The following policies from the City’s certified Land Use Plan state:

Policy 4.56:

Any bluff retention device shall be reasonably maintained and repaired by the
bluff property owner on an ““as needed” basis, at the bluff property owner’s
expense, in accordance with the implementing ordinances and any permit
issued by the City. Any authorized assessing entity in which the project lies
shall ensure such payments are reimbursed to the City if the bluff property
owner fails to perform such work and the City elects to do so, subject to
mandatory reimbursement. However, in all cases, after inspection, it is
apparent that repair and maintenance is necessary, including maintenance of
the color of the structures to ensure a continued match with the surrounding
native bluffs, the bluff property owner or assessing entity shall contact the
City or CCC office to determine whether permits are necessary, and, if
necessary, shall subsequently apply for a coastal development permit for the
required maintenance.

Policy 4.57:

To achieve a well maintained, aesthetically pleasing, and safer shoreline,
coordination among property owners regarding maintenance and repair of all
bluff retention devices is strongly encouraged. This may also result in cost

9
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savings through the realization of economies of scale to achieve these goals
by coordination through an assessing entity. All bluff retention devices
existing as of the date of certification of the LCP, to the extent they do not
conform to the requirements of the LCP, shall be deemed non-conforming. A
bluff property owner may elect to conform his/her/its bluff property or bluff
retention device to the LCP at any time if the City finds that an existing bluff
retention device that is required to protect existing principal structures in
danger from erosion is structurally unsound, is unsafe, or is materially
jeopardizing contiguous private or public principal structures for which there
is no other adequate and feasible solution, then the City may require
reconstruction of the bluff retention device.

Policy 4.60

Development on the bluffs, including the construction of a bluff retention
device, shall include measures to ensure that:

e No stockpiling of dirt or construction materials shall occur on the beach;

e All grading shall be properly covered and sandbags and/or ditches shall be
used to prevent runoff and siltation;

e Measures to control erosion shall be implemented at the end of each day’s
work;

e No machinery shall be allowed in the intertidal zone at any time to the
extent feasible;

e All construction debris shall be properly collected and removed from the
beach. Shotcrete/concrete shall be contained through the use of tarps or
similar barriers that completely enclose the application area and that
prevent shotcrete/concrete contact with beach sands and/or coastal waters.

Policy 4.62:

Existing bluff retention devices which are not considered preferred bluff
retention solutions and do not conform to the provisions of the LCP, including
the structural or aesthetic requirements may be repaired and maintained to
the extent that such repairs and/or maintenance conform to the provisions of
the LCP.

The Commission has traditionally been concerned with the siting of new development
directly along the shoreline in terms of both its encroachment onto public sandy beach as
well as visual impacts. Section 30235 of the Act acknowledges that seawalls, revetments,
cliff retaining walls, groins and other such structural or “hard” solutions alter natural
shoreline processes. Thus, such devices are required to be approved only when necessary
to protect existing structures or public beaches in danger from erosion, and only when
designed to eliminate or mitigate adverse impacts on local sand supply.

10
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In the case of the proposed development, the applicants are requesting to maintain the
existing concrete masonry seawall by constructing return walls adjacent to either side of
the wall. In addition, the applicant is proposing to apply an approximately 4 in. thick
sculpted and colored shotcrete face to the entirety of the existing seawall. The existing
concrete vertical seawall is approximately 70 feet long and approximately 30 feet high
(~25 ft. above MSL and ~5 ft. below MSL). The proposed project will not result in
changes to the height of the existing wall, but it will expand the footprint of the existing
seawall.

The purpose of the proposed repairs is to prevent failure of the wall that the applicant has
indicated would threaten existing multi-family structures, located on the top of the bluff,
from erosion. The Commission’s coastal engineer has reviewed the proposed project and
has concurred that the construction of the return walls is necessary as part of expected
repair and maintenance of the seawall. Erosion at the ends of the wall has left gaps at
each end between the bluff and wall. The eroded gaps along the ends of the wall allow
for water and waves to enter the area between the seawall and the bluff, and erode the fill
material behind the structure that provides the support for the wall. If not addressed,
these gaps could eventually cause the seawall to collapse due to outflanking by wave
action. According to the applicant’s coastal engineer, although the proposed repair and
maintenance of the existing seawall would not extend the design life of the structure, the
structure could collapse without the proposed repair and maintenance.

Although the repair to the seawall is required to protect the existing structures on the site,
Section 30235 of the Coastal Act requires that the shoreline protection be designed to
eliminate or mitigate adverse impacts on local shoreline sand supply. The Commission
typically applies a beach sand mitigation fee when a new seawall is constructed or an
existing seawall is expanded in order to mitigate for its impacts on sand supply.

Although the subject bluff is sandstone and subject to direct erosion from wave action,
the proposed repair and maintenance activities will not extend the design life of the
structure. In order to construct the new return walls, the applicant plans to cut into the
existing bluff face adjacent to each side of the existing seawall to a depth of
approximately 3 ft. All material cut out of the bluff face will be deposited on the public
beach and the proposed project will not result in any further loss of beach sand from the
surrounding area. Therefore, the applicant is not subject to a sand mitigation fee.

Special Condition 4 requires the applicant to submit as-built plans within 60 days of
construction of the proposed development in order to assure that the repair and
maintenance to the seawall has been constructed according to the approved plans.

In summary, the Commission finds that the applicants have demonstrated that the
existing multi-family structure on top of the bluff is subject to threat from erosion if the
existing seawall should fail. The Commission finds that the proposed repairs to the
existing seawall are necessary to protect an existing structure. Furthermore, the proposed
repairs will not increase the impact that the existing structure has on shoreline sand
supply to any greater degree than the seawall does as originally constructed and will not
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substantially alter natural land forms. Therefore, the project, as conditioned, is consistent
with Sections 30235 and 30253 of the Coastal Act.

C. PuBLIC ACCESS/RECREATION

The Coastal Act contains policies protecting physical access to the beach and ocean.
Specifically, the Coastal Act states the following:

Section 30211

Development shall not interfere with the public's right of access to the sea
where acquired through use or legislative authorization, including, but not
limited to, the use of dry sand and rocky coastal beaches to the first line of
terrestrial vegetation.

Section 30212

Public access from the nearest public roadway to the shoreline and along the
coast shall be provided in new development projects except where:

(1) itisinconsistent with public safety, military security needs, or the
protection of fragile coastal resources,

(2) adequate access exists nearby, or,

(3) agriculture would be adversely affected. Dedicated access way shall not
be required to be opened to public use until a public agency or private
association agrees to accept responsibility for maintenance and liability of
the access way....

Section 30221

Oceanfront land suitable for recreational use shall be protected for
recreational use and development unless present and foreseeable future
demand for public or commercial recreational activities that could be
accommodated on the property is already adequately provided for in the area.

The following certified Land Use Policies state:

Policy 4.37:
Establish a Shoreline District Account which will serve as the primary
account where all funds generated pursuant to the Hazards & Shoreline/Bluff
Development Chapter of the LUP will be held. The City should invest the

Shoreline District Account funds prudently and expend them for purposes
outlined in the LCP including, without limitation:

12
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¢ Sand replenishment and retention studies and projects;

e Updating the October 2010 MHTL Survey;

e Preparation of other shoreline surveys and monitoring programs;

e Opportunistic beach nourishment programs and development of stockpile
locations;

e Repair and maintenance of bluff retention devices subject to reimbursement
by the affected non-compliant bluff property owners;

e Public recreation improvements;

e Repair and replacement of beach access infrastructure;

e Insurance premiums; and

e Shoreline related litigation.

Policy 4.52:

The bluff property owner shall pay for the cost of the coastal structure or Infill
and pay a Sand Mitigation Fee and a Public Recreation Fee per Policy 4.40.
These mitigation fees are not intended to be duplicative with fees assessed by
other agencies. It is anticipated the fees assessed as required by this LCP will
be in conjunction with, and not duplicative with, the mitigation fees typically
assessed by the CCC and the CSLC for impacts to coastal resources from
shoreline protective devices.

Sand Mitigation Fee - to mitigate for actual loss of beach quality sand which
would otherwise have been deposited on the beach. For all development
involving the construction of a bluff retention device, a Sand Mitigation Fee
shall be collected by the City which shall be used for beach sand
replenishment and/or retention purposes. The mitigation fee shall be
deposited in an interest-bearing account designated by the City Manager of
Solana Beach in lieu of providing sand to replace the sand that would be lost
due to the impacts of any proposed protective structure. The methodology
used to determine the appropriate mitigation fee has been approved by the
CCC and is contained in LUP Appendix A. The funds shall solely be used to
implement projects which provide sand to the City’s beaches, not to fund
other public operations, maintenance, or planning studies.

Public Recreation Fee — Similar to the methodology established by the CCC
for the sand mitigation fee, the City and the CCC are jointly developing a
methodology for calculating a statewide public recreation fee. To assist in the
effort, the City has shared the results of their draft study with the CCC to
support their development of a uniform statewide Public Recreation / Land
Lease Fee. Until such time as an approved methodology for determining this
fee has been established, and the methodology and payment program has been
incorporated into the LCP through an LCP amendment, the City will collect a
$1,000 per linear foot interim fee deposit. In the interim period, CCC will
evaluate each project on a site-specific basis to determine impacts to public
access and recreation, and additional mitigation may be required. The City

13
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shall complete its public recreation/land lease fee study within 18 months of
effective certification of the LUP.

The subject site is located between the first public roadway and the sea. Section 30604(c)
of the Act requires that specific access findings be made for any project located between
the first coastal roadway and the sea. Public access to the shoreline is limited along this
area due to the nature of the steep coastal bluffs. There is an existing public vertical
access point just south of the site at the Del Mar Shores complex. Although, the
proposed development results in an expansion to the footprint of the existing seawall and
seaward encroachment onto the public beach, the proposed mitigation for the project will
adequately mitigate any adverse impacts to physical public access. Furthermore, as
required in Section 30604(a) for development between the first public road and the sea,
the project, as conditioned, is consistent with all other public access and recreation
policies of the Coastal Act.

Some of the effects of a shoreline protective structure on the beach, such as scour, end
effects and modification to the beach profile are temporary or difficult to distinguish from
all the other actions which modify the shoreline. Seawalls also have non-quantifiable
effects to the character of the shoreline and visual quality. However, some of the effects
which a structure may have on natural shoreline processes can be quantified. Three of the
effects from a shoreline protective device which can be quantified are: 1) loss of the
beach/bluff area on which the structure is located; 2) the long-term loss of future beach
area which will result when the back beach/bluff location is fixed on an eroding shoreline
thereby preventing inland migration of beach area; and 3) the amount of sand supply
which would have been supplied to the beach if the back beach or bluff were to erode
naturally. These effects, in turn, adversely impact public access and recreation resources
along the coast by reducing available public beach area.

The proposed repairs will result in an expansion of the project footprint, both extending
the length of the wall by approximately 3 ft. and a 4 in. seaward encroachment along the
entirety of the wall for the shotcrete facing, thereby occupying more of the public beach
area with a private structure and expanding the fixed back beach associated with the
existing seawall. Therefore, application of a public access and recreation mitigation fee
for the proposed project is appropriate. In this particular case, the applicant is only
proposing to mitigate for public access and recreation impacts caused by the expansion of
the existing seawall. Since major structural repairs are not proposed and the original
design life of the existing seawall is not being expanded, no mitigation is proposed or
required for the existing seawall. However, if in the future, the applicant proposes major
structural repairs to the existing seawall, it is likely that the entire wall may need to be
brought into conformance with the City’s certified LCP and that additional mitigation
will be required.

In June of 2007, the City of Solana Beach adopted an interim in-lieu fee program to
mitigate the adverse impacts associated with shoreline devices (Ref. Resolution 2007-
042, City of Solana Beach). The program has been designed as “interim” in that until the
City completes and the Commission certifies as part of an LCP submittal (see below) an
economic study that more precisely determines the economic costs, the ultimate costs to
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the property are unknown. As such, the City’s program requires the $1,000.00 per linear
foot fee be assessed in the interim and requires an applicant to agree to modifications to
the fee once the economic study is complete and certified and a more site specific fee is
assessed. According to the City’s program, the monies collected through the mitigation
program will be directed for City use for public access and recreational projects.

In the case of several recent seawall projects in the City of Solana Beach, the
Commission has accepted the applicants’ proposals for interim mitigation pursuant to the
City of Solana Beach’s program. As such, the recent seawall projects (Ref. CDP Nos. 6-
07-134/Caccavo, 6-03-33-A5/Surfsong, 6-08-73/DiNoto, et. al, 6-08-122/Winkler, 6-09-
033/Garber et. al.) approved by the Commission in Solana Beach have been conditioned
to require the payment of $1,000 per linear ft. to the City of Solana Beach as an interim
temporary fee until the City completes and adopts and the Commission certifies its
economic study which is intended to more accurately assess the financial impacts of
shoreline devices on public access and recreation opportunities. Each of these recent
coastal development permits for seawalls were also conditioned to require the applicants
to apply for an amendment to their coastal development permit within 6 months of the
Commission’s certification of the City’s economic study in order to reassess the in-lieu
mitigation fee.

The City of Solana Beach continues to work on the study and the Commission has
recently certified the City’s Land Use Plan when the Commission concurred with the
Executive Director that the City’s action in adopting the suggested modifications was
legally adequate to satisfy the specific requirements set forth in the Commission’s
certification order (June 2013 Commission hearing). The City’s mitigation program to
address loss of sand supply and public access/recreation area as a result of building
protective devices along the coast will be included as part of the LCP, which the
Commission will evaluate when it reviews the City’s draft Implementation Plan. The
Commission’s acceptance, in this case, of the applicants’ proposed mitigation for the loss
of public access and recreational opportunities associated with the subject seawall should
not be seen as Commission approval of the City’s mitigation plan or of the City’s
economic study, as that plan is not in front of the Commission for evaluation at this time.
Instead, due to the lack of sufficient information concerning the economic loss to public
access/recreation from the proposed seawall return wall features and new facing, the
Commission agrees to accept the applicants’ proposal, and requires them to pay the
City’s interim fee, until such time that the City completes its economic study and the
Commission has certified the City’s mitigation program through adoption of an LCP. In
order to ensure that any subsequent modification of this mitigation fee is consistent with
the Chapter 3 policies of the Coastal Act, the Commission imposes Special Condition 5,
requiring the applicants to submit an application for an amendment to this permit to the
Commission if the final mitigation fee certified as part of the LCP is different than the
proposed $7,200 interim fee.

The applicant has proposed payment into the City’s program as mitigation for adverse
impacts of the proposed development on public access and recreation. Specifically, the
applicant proposes to pay a deposit of $3,000 for the 3 linear ft. of new armoring
associated with the 2 (18” in. wide) return walls. In addition, the applicant has proposed
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to pay a deposit $4,200 for impacts stemming from the seaward encroachment of the wall
as a result of the aesthetic shotcrete facing. The existing seawall is approximately 5 ft. 6
in. thick, thus a 4 in. addition to the wall amounts to approximately 6% of the total
thickness of the wall. The applicant then multiplied the standard $1,000 per linear foot
for 70 ft. by 6% to get a mitigation fee of $4,200. Thus, the total mitigation fee proposed
by the applicant for the new return walls and the shotcrete facing is $7,200 (see Exhibit
#4 for more detailed calculations).

In order to ensure that no unnecessary impacts result from the project to the adjacent
public beach while the repair and maintenance activities are being constructed, Special
Condition 8 is attached and stipulates that no overnight storage of equipment or
materials shall occur on sandy beach or public parking spaces. In addition, the condition
requires that during the construction stages of the project, the permittee shall not store
any construction materials or waste where it will be, or could potentially be, subject to
wave erosion and dispersion. The condition also states that no machinery shall be placed,
stored or otherwise located in the intertidal zone at any time, and that construction
equipment shall not be washed on the beach. Finally, the condition requires that access
corridors shall be located in a manner that has the least impact on public access to and
along the shoreline, and that no work shall occur on the beach between Memorial Day
weekend and Labor Day of any year. As conditioned, the proposal will not affect public
access to or along the beach, and the project is consistent with all applicable public access
policies of the Act.

D. UNPERMITTED DEVELOPMENT

Unpermitted development has been carried out on the subject site without the required
permit. The applicant previously placed concrete on either side of existing seawall
without first obtaining the necessary City permits or a CDP. The City issued a stop work
order before the concrete patches on either side of the seawall were completed. The
applicant is proposing to remove the entirety of the unpermitted development. Special
Condition 9 requires that the applicant satisfy all conditions of this permit which are
prerequisite to the issuance of this permit within 120 days of Commission action, or
within such additional time as the Executive Director may grant for good cause.

Although construction has taken place prior to submission of this permit application,
consideration of this application by the Commission has been based solely upon the
Chapter 3 policies of the Coastal Act. Review of this permit does not constitute a waiver
of any legal action with regard to the alleged violation nor does it constitute an admission
as to the legality of any development undertaken on the subject site without a coastal
permit.

E. LocAL COASTAL PLANNING

Section 30604(a) also requires that a coastal development permit shall be issued only if
the Commission finds that the permitted development will not prejudice the ability of the
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local government to prepare a Local Coastal Program (LCP) in conformity with the
provisions of Chapter 3 of the Coastal Act. In this case, such a finding can be made.

The City has a certified Land Use Plan (LUP), but has not yet received approved of its
implementing ordinances. Thus, the Chapter 3 policies of the Coastal Act remain the
standard of review and the City’s certified Land Use Plan is used as guidance. The
subject site is zoned High Residential and is designated for multi-family residential use.
The proposed modifications to an existing seawall will not affect the project’s continued
consistency with that zone and designation. The existing seawall represents pre-existing
shoreline protection, the project is in conformance with all applicable Chapter 3 policies,
and therefore the Commission finds the proposed development will not prejudice the
ability of the City of Solana Beach to prepare a certifiable Local Coastal Program.

F.  CALIFORNIA ENVIRONMENTAL QUALITY ACT

Section 13096 of the Commission's Code of Regulations requires Commission approval
of Coastal Development Permits to be supported by a finding showing the permit, as
conditioned, to be consistent with any applicable requirements of the California
Environmental Quality Act (CEQA). Section 21080.5(d)(2)(A) of CEQA prohibits a
proposed development from being approved if there are feasible alternatives or feasible
mitigation measures available which would substantially lessen any significant adverse
effect which the activity may have on the environment.

The proposal to repair an existing seawall has been conditioned in order to be consistent
with the shoreline hazard policies of the Coastal Act. The proposed conditions
addressing future maintenance will minimize all adverse environmental impacts. As
conditioned, there are no feasible alternatives or feasible mitigation measures available
which would substantially lessen any significant adverse impact that the activity may
have on the environment. Therefore, the Commission finds that the proposed project is
the least environmentally damaging feasible alternative and is consistent with the
requirements of the Coastal Act to conform to CEQA.

(GAReports\Amendments\2000s\6-02-039-A1 Seascape Chateau Return Walls Staff Report.docx)
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APPENDIX A
SUBSTANTIVE FILE DOCUMENTS

e Site Plans titled “Design and Construction Seawall Return Walls Repair” dated
9/27/2012 by Soil Engineering Construction

e “Geotechnical Addendum Report” by TerraCosta Consulting Group dated
1/25/2013

e City of Solana Beach Certified LUP

e City of Solana Beach Resolution Number 2012-026 approved on 3/28/2012

e CDP Nos.:

0 6-83-479/Seascape Chateau

6-84-090/Seascape Chateau

6-00-144-G/Seascape Chateau

6-00-188-G/Seascape Chateau

6-02-039/Seascape Chateau

6-10-057/Seascape Chateau

6-02-039-A1/Seascape Chateau

O O0O0OO0OO0O0
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Existing Wall
5 ft. 6 in. thick

Existing Wall
70 ft. long

i
Shotcrete Facing :___
4 in. thick 1 _ _
: In Solana Beach, pay $1,000 deposit per linear foot of seawall
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Total Rec Mitigation: $4,200 + $3,000 = $7,200
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COASTAL DEVELOPMENT PERMIT NO. 6-02-39
Page 2 of _4

STANDARD CONDITIONS:

1. Notice of Receipt and Acknowledgment. The permit is not valid and development
shall not commence until a copy of the permit, signed by the permittee or authorized

agent, acknowledging receipt of the permit and acceptance of the terms and
conditions. is returned to the Commission office.

2.  Expiration. If development has not commenced, the permit will expire two years
from the date on which the Commission voted on the application. Development
shall be pursued in a diligent manner and completed in a reasonable period of time.
Application for extension of the permit must be made prior to the expiration date.

3. Interpretation. Any questions of intent or interpretation of any condition will be
resolved by the Executive Director or the Commission.

4, Assignment. The permit may be assigned to any qualified person. provided assignee
files with the Commission an affidavit accepting all terms and conditions of the
permit.

5.  Terms and Conditions Run with the Land. These terms and conditions shall be

perpetual, and it is the intention of the Commission and the permittee to bind all
future owners and possessors of the subject property to the terms and conditions.

SPECIAL CONDITIONS:

The permit is subject to the following conditions:

1. Future Maintenance/Debris Removal. Within 15 days of completion of
construction of the seawall repairs the permittees shall remove all debris deposited on the
beach or in the water as a result of the construction. The permittees shall also be
responsible for the removal of debris resulting from failure of. or damage to, the shoreline
protective device in the future. In addition, the permittees shall maintain the seawall in its
approved state. Any change in the design of the project or future additions/reinforcement
of the seawall bevond exempt maintenance as defined in Section 13252 of the California
Code of Regulations, will require a coastal development permit. However, in all cases, if
after inspection, it is apparent that repair and maintenance is necessary, the
permittees shall contact the Commission office to determine whether permits are
legally required, and, if required, shall subsequently apply for a coastal development
permit for the necessary maintenance.

2. Public Rights. By acceptance of this permit, the applicants acknowledge, on
behalf of themselves and their successors in interest, that issuance of the permit shall not
constitute a waiver of any public rights that may exist on the property. The applicants
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COASTAL DEVELOPMENT PERMIT NO. 6-02-39
Page 3 of _4

shall also acknowledge that issuance of the permit and construction of the permitted
development will not be used or construed to interfere with any public prescriptive or
public trust rights that may exist on the property.

3. Storage and Staging Areas/Access Corridors. PRIOR TO THE ISSUANCE OF
THE COASTAL DEVELOPMENT PERMIT, the applicant shall submit to the Executive
Director for review and written approval, final plans indicating the location of access
corridors to the construction site and staging areas. The final plans shall indicate that:

a. No overnight storage of equipment or materials shall occur on sandy
beach or public parking spaces. During the construction stages of the
project, the permittee shall not store any construction materials or waste
where it will be or could potentially be subject to wave erosion and
dispersion. In addition, no machinery shall be placed, stored or otherwise
located in the intertidal zone at any time. Construction equipment shall
not be washed on the beach.

b. Access corridors shall be located in a manner that has the least impact on
public access to and along the shoreline.

{3 No work shall occur on the beach between Memorial Day weekend and
Labor Day of any year.

d. The applicant shall submit evidence that the approved plans/notes have
been incorporated into construction bid documents. The staging site shall
be removed and/or restored immediately following completion of the
development.

The permittee shall undertake the development in accordance with the approved plans.
Any proposed changes to the approved plans shall be reported to the Executive Director.
No changes to the plans shall occur without a Coastal Commission approved amendment
to this coastal development permit unless the Executive Director determines that no
amendment is legally required.

4. As-Built Plans. Within 60 days following completion of the project, the
permittees shall submit as-built plans of the approved seawall modifications. In addition,
within 60 days following completion of the project, the permittees shall submit
certification by a registered civil engineer, acceptable to the Executive Director, verifying
that the seawall repairs and drainage improvements behind it have been constructed in
conformance with the approved plans for the project.

5. Condition Compliance. Within 120 days of Commission action on this coastal
development permit application, or within such additional time as the Executive Director
may grant for good cause, the applicants shall satisfy all requirements specified in the

COASTAL DEVELOPMENT PERMIT NO. 6-02-39
Page 4 of _4

conditions hereto that the applicants are required to satisfy prior to issuance of this
permit. Failure to comply with this requirement may result in the institution of
enforcement action under the provisions of Chapter 9 of the Coastal Act.

6. State Lands Commission Review. PRIOR TO ISSUANCE OF THE COASTAL
DEVELOPMENT PERMIT, the applicant shall obtain a written determination from the
State Lands Commission that:

(6-02-039p)

a) No state lands are involved in the development; or

b) State lands are involved in the development, and all permits required by
the State Lands Commission have been obtained; or

¢) State lands may be involved in the development, but pending a final
determination of state lands involvement, an agreement has been made
by the applicant with the State I.ands Commission for the project to
proceed without prejudice to the determination.
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