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Additional Correspondence  
 
The applicant submitted 97 pages of additional correspondence, which is attached.   
 

Ex-parte Communications 
 
One notification of ex-parte communications has been received, which is attached. 
 
 

Recommended Additions to Staff Report Findings 
 
Add the following to the end of the first full paragraph on page 12 of the staff report: 
(New language is in underlined text) 
   
 

… and 4) the proposed residences’ finished floor elevation 
of 9 feet will ensure protection against the most aggressive sea level rise 
estimate until 2063.  The Geosoils report concludes that a bulkhead is necessary 
on the site.  However, the report does not conclude that such protection could 
only be provided by a bulkhead in the existing location.      

 
 
Add the following to the Bulkhead Alignment subsection of Section C, Shoreline 
Protection/Hazards, as the first full paragraph of page 13 of the Staff Report: (New 
language is in underlined text) 
 

The applicant references four cases in stating that the Commission has approved 
development that has been constructed without permits or has been placed in a 
seaward location.   
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Of the cited cases, three of them are located in a different area than the project, 
between 0.5 and 0.6 miles away.  Coastal Development Permit 5-06-210 was 
issued for demolition of a residence, construction of a residence, and after-the-
fact approval of a bulkhead, at 1711 E Bay Ave.  The subject site, 928 E Balboa 
Blvd, is at B Street, and 1711 E Bay Ave is located near J street (more than 7 
blocks southeast of the site).  The Commission’s action in 5-06-210 does not 
represent a similar situation to the proposed project at 928 E Balboa Blvd.  CDP 
5-06-210 authorized a bulkhead located: 1) consistent with a previously approved 
permit that was not issued, 2) at a landward location; consistent with the 
locations of adjacent bulkheads; and 3) where it would not result in additional fill 
of coastal waters. 
 
CDP 5-09-079 was approved for in-kind replacement of an existing bulkhead to 
protect an existing single family residence, at 1711 E. Bay Ave.  The project was 
not proposing the redevelopment of the site, and instead was proposing an in-
kind replacement in the same alignment as the existing to protect existing 
development.   
 
CDP 5-02-302, at 1813 E Bay Ave, and near K street (more than 8 blocks 
southeast of the site), proposed the demolition of the existing residence and 
construction of a new residence, pool and block wall.  However, the project did 
not result in the construction of a bulkhead on the site.  The permit record shows 
that the applicant, the Commission’s staff engineer, and the Commission all 
found that the block wall and pool would not serve as a bulkhead.  Further, the 
Commission’s permit included special conditions requiring that no shoreline 
protective device will be constructed in the future to protect the development at 
the site.    
 
CDP 5-89-030 is located nearer to the subject site, at 1108 E. Balboa Blvd.  In 
this case, the applicant constructed a bulkhead without a permit.  The permit 
included a requirement for mitigation for fill of intertidal areas on a 4:1 basis for 
the fill of 11,509 sq. ft.  There has been no information presented on any 
currently available program which would result in the like for like restoration of 
intertidal areas.  In contrast, staff’s communication with past applicants in 
Newport Bay has indicated that there is a lack of available sites (and any ongoing 
programs) for mitigation for impacts to marine habitat.   Since the approval of this 
permit, the LUP has been modified to include additional policies regarding 
placement of bulkheads in landward locations.  This has occurred, in part, to 
address the encroachment of residential development towards the bay which had 
occurred.    
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Modify Subsection 2, Construction impacts to Water Quality, in Section D. Marine 
Resources/Cumulative Impacts, on page 16 of the staff report, as follows. 
 
 

… Special Conditions 2 and 3 require the applicant to comply with the submitted 
plans…  As conditioned, there will remain some level of temporary disturbance to 
bay waters from construction   However, as conditioned, the project will minimize 
the effects of the proposed development on water quality and the bay habitat.   
 
Furthermore, such disturbance would still result in a net improvement to water 
quality and the biological productivity of bay waters.  As explained further above, 
as conditioned to place a bulkhead on the site in a landward location, the project 
would ensure that the effects associated with shoreline protective devices are 
minimized, and would open up the intertidal area for usage as habitat.   
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Project Background Executive Summary: 928 E. Balboa Boulevard 
CDP Application No. 5-12-292 

 
 

1. History of Bulkhead at 928 E. Balboa Blvd.   
 

 CDP No. 5-87-822 was issued by the Executive Director on December 9, 1987 to the former 
owner of 928 E. Balboa Boulevard.  It authorized the construction of a bulkhead to be located 
along the bayward edge of vacated Bay Avenue.  The applicants purchased the property in 
2012 understanding that the bulkhead was built in that location. 

 
 A survey conducted following the sale of the property to the applicants indicated that the 

bulkhead was actually constructed between 6.24’ and 6.52’ bayward of the alignment 
approved in CDP No. 5-87-822. 

 

 
 
2. Pending CDP Application No. 5-12-292 
 

 CDP 5-12-292 requests the demolition of the existing residence at 928 E. Balboa Boulevard, 
the construction of two new houses, and an after-the-fact authorization for the pool, spa and 
bulkhead.  The applicants propose no changes to the existing swimming pool or bulkhead.   

 
3. Coastal Commission Staff Feedback    
 

 Although the Project’s staff report has not yet been released, the applicants understand that  
the likely recommendation will include a condition requiring the relocation of the existing 
bulkhead approximately 30’ landward.  According to Commission staff, such an alignment is 
desired because it would put the bulkhead approximately in line with the existing abutting 

Approximate  
location of 
bayward edge 
of vacated Bay 
Ave. 

Existing bulkhead 

U.S. Bulkhead 
line 
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bulkhead on the property to north and the street to the south.  Such an alignment would be 
approximately 24’ landward of the alignment approved in CDP No. 5-87-822. 

 
4. Need for the Bulkhead:   According to GeoSoils’ Coastal Hazard Study for New Residential 

Development at 928 East Balboa Blvd. Newport Beach, Orange County, the bulkhead is needed 
in its existing location for the following reasons: 

 
 The bulkhead prevents flooding of East Balboa Boulevard through the property. 
 
 The bulkhead protects vital infrastructure from flooding. 
 
 The bulkhead prevents erosion/flooding of the adjacent property to the west, which is a slab 

on grade foundation that would be subject to undermining from bay waters if the bulkhead 
were removed. 

 
 The bulkhead, in conjunction with all of the other sea walls and bulkheads around the bay, 

collectively function to help maintain the bay’s navigation channels. 
 
 The bulkhead protects the existing deck and pool, which are not proposed to be altered by the 

project. 
 
5. Review of Previously Permitted Bulkheads:   The applicants undertook a comprehensive 

review of two dozen approved bulkhead projects in the vicinity of the Property, including 
bulkheads located one block north of the Property (i.e., extending north to the Balboa Fun Zone) 
and two blocks south of the Property, as well as other comparable properties in the immediate 
vicinity of the Property.  The key findings from this research effort are as follows: 

 
 No Landward Relocation Required:   None of the reviewed files included a requirement by 

the Commission to relocate an existing bulkhead landward.  This was the case even though: 
(1) the bulkheads associated with 1108 E. Balboa Avenue (CDP No. 5-89-030) and 1711 E. 
Bay Avenue (CDP No. 5-06-210) were originally built without the Coastal Commission’s 
authorization; and (2) the bulkheads associated with 1701 E. Bay Avenue (CDP No. 5-09-
079) and 1813 East Bay Avenue (CDP No. 5-02-302) extend further bayward than 
neighboring properties and adjacent seawall at end of I street. 
 

 No Reconstruction of Functional Bulkheads Required:   None of the reviewed files 
included a requirement by the Commission to reconstruct a bulkhead that remained 
functionally useful.  Note that, according to William Simpson & Associates structural 
engineers, the existing bulkhead should last for the economic life of the two proposed single 
family homes at 928 E. Balboa Blvd. 
 

 No Relocation Required for Bulkheads Built Without a CDP:  The reviewed files contain 
two examples where the Commission approved an after-the-fact permit for a bulkhead that 
was initially constructed without a CDP.   
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1701 E. Bay Avenue 
 
Approved August 14, 
2009 (CDP 5-09-079) 

1813 E. Bay Avenue 
 
Approved May 6, 2003 
(CDP 5-02-302) 
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STATE OF CALIFORNIA - NATURAL RESOURCES AGENCY                                                                    EDMUND G. BROWN, JR., GOVERNOR 
 

CALIFORNIA COASTAL COMMISSION 
South Coast Area Office 
200 Oceangate, Suite 1000 
Long Beach, CA 90802-4302 
(562) 590-5071 

 

W16a 
Filed:        1/7/2013 
180th Day:           waived 
270th Day:  10/4/2013 
Staff:     JDA-LB 
Staff Report:       8/30/2013 
Hearing Date:      9/11/2013 

 

STAFF REPORT:  REGULAR CALENDAR 
 
Application No.: 5-12-292  
 
Applicant: Bruce Ogilvie and Rudy Svrcek 
 
Agent: Manatt, Phelps, & Phillips, LLP 
 DBN Planning 
 
Location: 928, 930 E. Balboa Blvd., Newport Beach, Orange County 

(APN 048-141-31) 
 
Project Description:  Demolition of the existing single family home built on 2 

existing bayfront lots on Newport Harbor , and construction of 
two new homes, including a detached 29 ft.-high 3 story, 3820 
sq.ft. single family home on a 4240 sq.ft.  lot and a detached  
29 ft.-high, 3 story 3,710 sq.ft. single family home on 4189 sq. 
ft. lot, and request for after-the-fact approval of an existing 
bulkhead, pool, spa and surrounding hardscape/flatwork.   

 
Staff Recommendation:  Denial in part, and 

Approval in part, with conditions 
 
 

SUMMARY OF STAFF RECOMMENDATION: 
 
The proposed project involves redevelopment of two existing lots containing one single family 
residence with two new residences, one on each existing bayfront lot on Newport Harbor.  The 
existing bulkhead, pool, spa and surrounding flatwork/hardscape located bayward of the lots on the 
sandy beach intertidal zone are unpermitted.  The proposed project includes a request by the 
applicant to retain the existing unpermitted development.  Staff is not recommending after-the-fact 
approval of the proposed bulkhead, pool, spa, and surrounding flatwork/hardscape because the 
location is approximately 29 feet further bayward than the predominant line of bulkheads in the area 
and adjacent on either side of the subject lots.  The proposed, more bayward location is only 
necessary to accommodate accessory improvements including a patio, pool and spa between the 
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residence and the bulkhead which is not the established pattern of development here or within 
Newport Harbor where there are a significant number of private residences with existing bulkheads 
necessary to protect the residential development and streets from flooding.  The impact of the 
proposed fill for the bulkhead and accessory improvements on sandy beach, shoreline access and 
intertidal habitat is significant.  In addition, such a precedent for this kind of development could 
result in significant cumulative adverse impacts to sensitive resources, beach access and visual 
quality of the shoreline area if the proposed pattern of encroachment is perpetuated and/or increased 
on other bayfront lots along Newport Harbor.    
 
The standard of review for the project is the Chapter 3 policies of the Coastal Act, with the City’s 
current, certified Land Use Plan used as guidance.  The City of Newport Beach’s certified Land Use 
Plan has undergone updates which have resulted in the adoption of additional policies that 
specifically address siting of bulkheads and indicate they should be sited: “to minimize impacts to 
coastal resources”, “as far landward as possible”, “the minimum required to protect …. a principle 
structure” , “to protect the character of existing shoreline profiles and avoid encroachment onto 
public tidelands”, and to “limit bulkhead expansion or encroachment into coastal waters to the 
minimum extent necessary.. and do not allow the backfill to create new usable residential land 
areas.”  Therefore, the City’s LUP requires bulkheads to be sited in the most landward location to 
protect the bay and prevent further bayward encroachment.  Approval of the bulkhead, pool, spa 
and surrounding flatwork in the proposed location would prejudice preparation of the 
Implementation Plan and a certified LCP for the City of Newport Beach.   
 
Staff has considered the existing unpermitted bulkhead, pool and spa as if they do not exist and 
thus, the proposal is for new development of two homes with one pool and bulkhead in a location 
that is not consistent with Chapter 3 policies or the certified LCP Land Use Plan.  Therefore, staff is 
recommending approval of the proposed residences and a replacement bulkhead in more landward 
location, but denial of retention of the existing unpermitted bulkhead, pool and spa.   Special 
Condition 1 requires revised plans indicating the bulkhead is located in alignment with the 
predominant line of bulkheads existing on either side of the subject lots.  This alignment, shown in 
Exhibit 5, is supported by the general alignment of bulkheads in the vicinity of the project, and by 
past Commission action in the area.  
 
Therefore, Staff recommends that the Commission adopt a two-part resolution that will result in 
denial of retention of the existing bulkhead, pool, spa and associated flatwork/hardscape 
surrounding the pool/spa, and approval of a permit with nine (9) special conditions, regarding: 1) 
revised final plans that include placement of a bulkhead in alignment with the predominant line of 
the existing adjacent bulkhead/seawalls; 2) conformance with submitted landscape plan; 3) 
conformance with submitted drainage plan; 4) approvals of other agencies; 5) future development 
on the site requires a permit; 6) no future seaward extension of protective device; 7) construction 
responsibilities;  8) assumption of risk for the development; and 9) a deed restriction for the sites. 
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I.  MOTION AND RESOLUTION - DENIAL IN PART AND APPROVAL IN PART: 
 
Motion:  
 
 

I move that the Commission adopt the staff recommendation to deny in part and approve in 
part Coastal Development Permit No. 5-12-292, by adopting the two part resolution set 
forth in the staff report. 

 
Staff recommends that the Commission adopt the following two-part resolution.  Passage of this 
motion will result in denial of retention of the existing bulkhead, pool, spa and associated 
flatwork/hardscape surrounding the pool/spa, and approval of a permit as conditioned and adoption 
of the following resolution and findings.  The motion passes only by affirmative vote of a majority 
of the Commissioners present. 
 
Resolution: 
 

Part 1:  Denial of Retention of the Existing Unpermitted Bulkhead, Pool, Spa and 
associated hardscape 
 
The Commission hereby DENIES the portion of the proposed application for coastal 
development permit for retention of the existing bulkhead, pool, spa and flatwork/hardscape 
surrounding the pool/spa, and adopts the findings set forth below, on the grounds that the 
development would not conform with the policies of Chapter 3 of the Coastal Act and would 
prejudice the ability of the local government having jurisdiction over the area to prepare a 
Local Coastal Program conforming to the provisions of Chapter 3 of the Coastal Act.  
Approval of this portion of the application would not comply with the California 
Environmental Quality Act because there are feasible mitigation measures or alternatives 
that would substantially lessen the significant adverse impacts of the development on the 
environment. 
 
Part 2:  Approval with Conditions of a Portion of the Development 
 
The Commission hereby APPROVES, as conditioned, a coastal development permit for the 
proposed residences and construction of a bulkhead in a more landward alignment, and 
adopts the findings set forth below on grounds that the development as amended and subject 
to conditions will be in conformity with the policies of Chapter 3 of the Coastal Act and will 
not prejudice the ability of the local government having jurisdiction over the area to prepare 
a Local Coastal Program conforming to the provisions of Chapter 3 of the Coastal Act, and 
will not have any significant adverse effects on the environment within the meaning of the 
California Environmental Quality Act. 
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II. STANDARD CONDITIONS: 
 
This permit is granted subject to the following standard conditions:  
 
1.  Notice of Receipt and Acknowledgment. The permit is not valid and development shall not 

commence until a copy of the permit, signed by the permittee or authorized agent, 
acknowledging receipt of the permit and acceptance of the terms and conditions, is returned to 
the Commission office.  

 
2.  Expiration. If development has not commenced, the permit will expire two years from the 

date on which the Commission voted on the application. Development shall be pursued in a 
diligent manner and completed in a reasonable period of time. Application for extension of the 
permit must be made prior to the expiration date.  

 
3.  Interpretation. Any questions of intent of interpretation of any condition will be resolved by 

the Executive Director or the Commission.  
 
4.  Assignment. The permit may be assigned to any qualified person, provided assignee files with 

the Commission an affidavit accepting all terms and conditions of the permit. 
 
5.  Terms and Conditions Run with the Land. These terms and conditions shall be perpetual, and it 

is the intention of the Commission and the permittee to bind all future owners and possessors of 
the subject property to the terms and conditions. 

 
III. SPECIAL CONDITIONS: 
 
This permit is granted subject to the following special conditions: 
 
1.  Revised Final Plans.  PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT 

PERMIT, the applicant shall submit two full size sets of revised final project plans, including 
demolition, site, elevation, section, grading, structural/foundation, etc., to the Executive Director 
for review and approval. Prior to submittal of the plans to the Executive Director, the applicant 
shall obtain, at a minimum, preliminary review and approval of those plans from the City of 
Newport Beach. The revised final plans shall be in substantial conformance with the plans 
received by South Coast District staff on 4/18/2013, except they shall be modified as follows:  

a. The seaward edge of the approved bulkhead shall be located such that it is in 
alignment with the predominant line of the existing adjacent bulkhead/seawalls as 
generally depicted on Exhibit 5 of the staff report dated 8/30/2013. The existing 
bulkhead, pool, spa and surrounding flatwork on the site shall be shaded and clearly 
marked as unpermitted on each set of the final plans as follows “these elements not 
permitted by this or any other coastal development permit”.   
b. The existing 4 ft. wide pier may be extended landward to connect to the landward-
realigned bulkhead. 
c. Final plans shall be reviewed and approved by a qualified professional to ensure 
that the approved bulkhead is either built to accommodate sea level rise for the 
economic life of the proposed residence, or that it is consistent with the current City 
requirements and can be adapted to future sea level rise without further seaward 
encroachment.   
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d. Final plans shall demonstrate that railings utilized for decks or bulkhead are 
composed of materials sufficient to avoid bird strikes, such as wire railings, frosted 
or etched glass, or other permanent treatments to ensure that the railings are not 
subject to bird strikes.  

 
The permittee shall undertake development in accordance with the approval final plans. Any 
proposed changes to the approved final plans shall be reported to the Executive Director. No 
changes to the approved final plans shall occur without a Commission amendment to this 
coastal development permit unless the Executive Director determines that no amendment is 
legally required. 

 
2.  Landscape Plan. The applicant shall conform to the landscape plan received on November 19, 

2012 showing vegetated landscaped areas consisting of native plants or non-native drought 
tolerant plants, which are non-invasive.  No plant species listed as problematic and/or invasive 
by the California Native Plant Society (http://www.CNPS.org/), the California Invasive Plant 
Council (formerly the California Exotic Pest Plant Council) (http://www.cal-ipc.org/), or as may 
be identified from time to time by the State of California shall be employed or allowed to 
naturalize or persist on the site.  No plant species listed as a ‘noxious weed’ by the State of 
California or the U.S. Federal Government shall be utilized within the property.  All plants shall 
be low water use plants as identified by California Department of Water Resources (See: 
http://www.water.ca.gov/wateruseefficiency/ docs/wucols00.pdf).  Existing vegetation that does 
not conform to the above requirements shall be removed. 

 
3.  Drainage Plan. The applicants shall conform with the Drainage Plan received on November 19, 

2012 showing roof drainage and runoff from all impervious areas directed to infiltration pits and 
permeable landscaping wherever possible. Any proposed changes to the approved plan shall be 
reported to the Executive Director. No changes to the approved plan shall occur without a 
Commission amendment to this coastal development permit unless the Executive Director 
determines that no amendment is legally required. 

 
4.  Other Agency Approvals. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT 

PERMIT, applicant shall provide to the Executive Director evidence of approvals from the City 
of Newport Beach, Army Corps of Engineers, and the Regional Water Quality Control Board, or 
evidence that no approvals are required.  The applicant shall inform the Executive Director of 
any changes to the project required by these agencies. Such changes shall not be incorporated 
into the project until the applicant obtains a Commission amendment to this coastal 
development permit, unless the Executive Director determines that no amendment is legally 
required. 

 
5.  Future Development. This permit is only for the development described in Coastal 

Development Permit No. 5-12-292. Pursuant to Title 14 California Code of Regulations Section 
13250(b)(6), the exemptions otherwise provided in Public Resources Code Section 30610(a) 
shall not apply to the development governed by Coastal Development Permit No. 5-12-292. 
Accordingly, any future improvements to the bulkhead  and single family residence, and any 
other development authorized by this permit, including but not limited to repair and 
maintenance identified as requiring a permit in Public Resources Section 30610(d) and Title 14 
California Code of Regulations Sections 13252(a)-(b), shall require an amendment to Permit 
No. 5-12-292 from the Commission or shall require an additional coastal development permit 
from the Commission or from the applicable certified local government. 
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6.  No Future Seaward Extension Of Shoreline Protective Device 

A. By acceptance of this permit, the applicants agree, on behalf of themselves and all 
successors and assigns, that no future repair or maintenance, enhancement, reinforcement, or 
any other activity affecting the shoreline protective device (seawall/bulkhead) approved 
pursuant to Coastal Development Permit No. 5-12-292, as described and depicted on an 
Exhibit attached to the Notice of Intent to Issue Permit (NOI) that the Executive Director 
issues for this permit, shall be undertaken if such activity extends the footprint seaward of 
the subject shoreline protective device (seawall/bulkhead). By acceptance of this permit, the 
applicants waive, on behalf of themselves and all successors and assigns, any rights to such 
activity that may exist under Public Resources Code Section 30235. 

 
B. PRIOR TO THE ISSUANCE BY THE EXECUTIVE DIRECTOR OF THE NOI FOR 
THIS PERMIT, the applicants shall submit for the review and approval of the Executive 
Director, and upon such approval, for attachment as an Exhibit to the NOI, a formal legal 
description (metes and bounds) and graphic depiction of the shoreline protective device 
approved by this permit, as generally described in Special Condition 1 to be approved by the 
Executive Director pursuant to that Special Condition; and which shall show the footprint of 
the device and the elevation of the device referenced to NGVD (National Geodetic Vertical 
Datum). 

 
7.  Construction Responsibilities And Debris Removal. The permittee shall comply with the 

following construction-related requirements:  
A. No demolition or construction materials, equipment, debris, or waste shall be placed or 
stored where it may enter sensitive habitat, receiving waters or a storm drain, or be subject 
to wave, wind, rain or tidal erosion and dispersion. 
B. Any and all debris resulting from demolition or construction activities, and any remaining 
construction material, shall be removed from the project site within 24 hours of completion 
of the project. 
C. Demolition or construction debris and sediment shall be removed from work areas each 
day that demolition or construction occurs to prevent the accumulation of sediment and 
other debris that may be discharged into coastal waters.  
D. Machinery or construction materials not essential for project improvements will not be 
allowed at any time in the intertidal zone.  
E. If turbid conditions are generated during construction a silt curtain will be utilized to 
control turbidity. 
F. Floating booms will be used to contain debris discharged into coastal waters and any 
debris discharged will be removed as soon as possible but no later than the end of each day. 
G. Non buoyant debris discharged into coastal waters will be recovered by divers as soon as 
possible after loss. 
H. All trash and debris shall be disposed in the proper trash and recycling receptacles at the 
end of every construction day. 
I. The applicant shall provide adequate disposal facilities for solid waste, including excess 
concrete, produced during demolition or construction. 
J. Debris shall be disposed of at a legal disposal site or recycled at a recycling facility. If the 
disposal site is located in the Coastal Zone, a coastal development permit or an amendment 
to this permit shall be required before disposal can take place 
unless the Executive Director determines that no amendment or new permit is legally 
required. 
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K. All stock piles and construction materials shall be covered, enclosed on all sides,  shall be 
located as far away as possible from drain inlets and any waterway, and shall not be stored 
in contact with the soil. 
L. Machinery and equipment shall be maintained and washed in confined areas specifically 
designed to control runoff. Thinners or solvents shall not be discharged into sanitary or 
storm sewer systems. 
M. The discharge of any hazardous materials into any receiving waters shall be prohibited. 
N. Spill prevention and control measures shall be implemented to ensure the proper handling 
and storage of petroleum products and other construction materials. Measures shall include a 
designated fueling and vehicle maintenance area with  appropriate berms and protection to 
prevent any spillage of gasoline or related petroleum products or contact with runoff. The 
area shall be located as far away from the receiving waters and storm drain inlets as 
possible. 
O. Best Management Practices (BMPs) and Good Housekeeping Practices (GHPs) designed 
to prevent spillage and/or runoff of demolition or construction-related materials, and to 
contain sediment or contaminants associated with demolition or construction activity, shall 
be implemented prior to the on-set of such activity.  
P. All BMPs shall be maintained in a functional condition throughout the duration of 
construction activity. 

 
8. Assumption Of Risk, Waiver Of Liability And Indemnify. By acceptance of this permit, the 

applicants acknowledge and agree (i) that the site may be subject to hazards from sea level rise, 
flooding, wave attack, and erosion (ii) to assume the risks to the applicants and the property that 
is the subject of this permit of injury and damage from such hazards in connection with this 
permitted development; (iii) to unconditionally waive any claim of damage or liability against 
the Commission, its officers, agents, and employees for injury or damage from such hazards; 
and (iv) to indemnify and hold harmless the Commission, its officers, agents, and employees 
with respect to the Commission’s approval of the project against any and all liability, claims, 
demands, damages, costs (including costs and fees incurred in defense of such claims), 
expenses, and amounts paid in settlement arising from any injury or damage due to such 
hazards. 

 
9. Deed Restriction.  PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, 

the applicants shall submit to the Executive Director for review and approval documentation 
demonstrating that the landowners have executed and recorded against the parcel(s) governed 
by this permit a deed restriction, in a form and content acceptable to the Executive Director: (1) 
indicating that, pursuant to this permit, the California Coastal Commission has authorized 
development on the subject property, subject to terms and conditions that restrict the use and 
enjoyment of that property; and (2) imposing the Special Conditions of this permit as covenants, 
conditions and restrictions on the use and enjoyment of the Property.  The deed restriction shall 
include a legal description of the entire parcel or parcels governed by this permit.  The deed 
restriction shall also indicate that, in the event of an extinguishment or termination of the deed 
restriction for any reason, the terms and conditions of this permit shall continue to restrict the 
use and enjoyment of the subject property so long as either this permit or the development it 
authorizes, or any part, modification, or amendment thereof, remains in existence on or with 
respect to the subject property. 
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IV. FINDINGS AND DECLARATIONS: 
 
A. Project Location & Description 
 
The project site is composed of two bayfront lots located at 928 and 930 East Balboa Boulevard, 
Newport Beach, approximately 800 feet northeast of the Balboa Pier.  Public access to Newport Bay 
and the beach are available via B Street, a public street located adjacent to the site.   
 
The applicant proposes the demolition of the existing single family residence located over 2 existing 
lots, and the construction of 2 new single family residences, one on each lot.  The single family 
residence at 928 E Balboa Blvd would be 29’ high, and have a gross floor area of 3,820 square feet.  
The residence at 930 E Balboa Blvd would be 29 feet high, and have a gross floor area of 3,710 
square feet.  The new residences would be in alignment with the adjacent residences.  The proposed 
residences direct roof and site runoff to perforated trench drains located in the side yards or lawn 
areas, for on-site infiltration.  The proposed single family residences are compatible with the City’s 
certified land use designation of Residential Two Family. 
 
The applicant’s original proposal also included the removal of the existing pool, spa and 
surrounding flatwork, and the installation of a raised lawn and sand area.  After Staff notified the 
applicant that the existing pool, spa, surrounding flatwork and bulkhead appeared to be unpermitted, 
the applicant modified the project description to request the retention of the existing unpermitted 
bulkhead, pool, spa and flatwork.  The existing bulkhead is located further seaward and is not in 
alignment with the adjacent bulkheads.  Also, with a few exceptions, a pool and spa in the 
existing/proposed location is unusual for the area.  Further information on the unpermitted status of 
these improvements can be found in Section B., Unpermitted Development, located below.   
 
 
B. Unpermitted Development 
 
Coastal development permit No 5-87-822 was approved on December 9, 1987 to: “Remove an 
existing residential bulkhead and construct a new bulkhead approximately 20 feet landward of the 
U.S. Bulkhead line and the existing bulkhead.”  The project plans for CDP 5-87-822 depict an 
existing bulkhead located at the US bulkhead line that was proposed to be removed, and a new 
proposed bulkhead located 20 feet landward of the US bulkhead line, on the bayward edge of Bay 
Avenue, a street that was vacated by the City prior to the Coastal Act. 
 
CDP 5-87-822 was granted subject to Seven (7) Standard Conditions.  Standard Condition 2 states: 
“If development has not commenced, the permit will expire two years from the date on which the 
Commission voted on the application.  Development shall be pursued in a diligent manner and 
completed in a reasonable period of time.”  Standard Condition 3 requires that development occur 
“in strict compliance with the proposal…. Any deviation from the approved plans must be reviewed 
and approved by the staff and may require Commission approval.”    
 
However, the bulkhead that was installed is not consistent with the description of work approved in 
CDP 5-87-822 or the location of the bulkhead depicted on the set of approved plans.  The applicant 
submitted a survey (Exhibit 2) showing that the existing bulkhead is located approximately 6.5’ 
further seaward than the bayward edge of Bay Avenue, the location permitted by CDP 5-87-822.  
Therefore, the applicant did not undertake development as it was approved by the City or the 
Commission, inconsistent with Standard Condition 3.  Pursuant to Standard Condition 2, the 
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development which was authorized by the permit has not been commenced, more than 2 years have 
passed since the Commission acted on CDP 5-87-822, and the CDP which was issued for the site 
has expired.  Neither Commission staff nor the applicant have found evidence of any additional 
coastal development permit for the current location of the bulkhead.  Therefore, the existing 
bulkhead on the site should be considered unpermitted development.   
 
This construction of the seawall in non-compliance with CDP 5-87-822 resulted in a significant 
volume of additional fill of coastal waters and intertidal areas.  This fill occurred inconsistent with: 
1) the Commission’s findings on the project, which state that the intertidal area seaward of the 
approved location of the bulkhead would be regained, and 2) City policy at that time, as the permit 
states that bulkheads were not allowed by the City to be constructed bayward of the permitted 
location.   
 
There is also an existing pool, spa and surrounding flatwork on the site.  Aerial imagery from the 
Coastal Records project shows that a pool or spa and flatwork was constructed between 1986 and 
1993, and a pool and spa permit was granted by the City in 1992.   Construction of the pool and spa 
and surrounding flatwork constitute “development” as defined by Coastal Act section 30106.  
Pursuant to Coastal Act Section 30600, such development requires a coastal development permit.    
However, there is no evidence that a coastal development permit was issued for the installation of 
the pool, spa and flatwork.  Therefore, the existing pool, spa and flatwork constitute unpermitted 
development. 
 
The applicant is requesting the authorization of the unpermitted pool, spa, flatwork and bulkhead.  
To ensure that the Commission protects coastal resources from adverse impacts associated with the 
proposed development, the Commission reviews the subject application as though the unpermitted 
development had not occurred.  (LT-WR v. CCC (2007) 152 Cal.App.4th 770, 796-797.) Therefore, 
the Commission reviews the subject application as though the bulkhead, spa, pool and flatwork 
development had not occurred.   
 
Since the City does not have a certified LCP, Chapter 3 is the standard of review for the proposed 
development with the relevant provisions of the City’s certified Land Use Plan used as guidance.  
 
Development has occurred on the subject property without the required coastal development permit, 
including construction of a bulkhead, spa, pool and flatwork.  The proposed development requests 
the authorization of this unpermitted development. 
 
Special Condition 1 requires that the project, as conditioned, ensure the proper siting of 
development on the site.  As described further below, the proposed retention of the existing 
bulkhead, spa, pool and flatwork cannot be found consistent with the Chapter 3 policies of the 
Coastal Act and must be denied.  Therefore, Special Condition 1 requires that the existing 
bulkhead, pool, spa and surrounding flatwork on the site shall be shaded and clearly marked as 
unpermitted on each set of the final plans as follows “these elements not permitted by this or any 
other coastal development permit”.  Although development has taken place prior to submission of 
this permit application, consideration of the application by the Commission has been based solely 
upon the Chapter 3 policies of the Coastal Act. Approval of this permit does not constitute a waiver 
of any legal action with regard to any alleged violations nor does it constitute an admission as to the 
legality of any development undertaken on the subject site without a coastal development permit.  
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C. Shoreline Protection / Hazards 
 
Coastal Act section 30235 states: 

Revetments, breakwaters, groins, harbor channels, seawalls, cliff retaining walls, and 
other such construction that alters natural shoreline processes shall be permitted when 
required to serve coastal-dependent uses or to protect existing structures or public 
beaches in danger from erosion, and when designed to eliminate or mitigate adverse 
impacts on local shoreline sand supply. Existing marine structures causing water 
stagnation contributing to pollution problems and fish kills should be phased out or 
upgraded where feasible. 

 
Coastal Act section 30253 states, in relevant part: 

New development shall do all of the following:  
(a) Minimize risks to life and property in areas of high geologic, flood, and fire hazard.  
(b) Assure stability and structural integrity, and neither create nor contribute significantly 
to erosion, geologic instability, or destruction of the site or surrounding area or in any way 
require the construction of protective devices that would substantially alter natural 
landforms along bluffs and cliffs.  

 
The City of Newport Beach’s certified Land Use Plan states:  
 

2.8.6-6. Design and site protective devices to minimize impacts to coastal resources, minimize 
alteration of natural shoreline processes, provide for coastal access, minimize visual impacts, and 
eliminate or mitigate adverse impacts on local shoreline sand supply. 
 
2.8.6-7. Discourage shoreline protective devices on public land to protect private 
property/development. Site and design any such protective devices as far landward as possible. Such 
protective devices may be considered only after hazard avoidance, restoration of the sand supply, 
beach nourishment and planned retreat are exhausted as possible alternatives. 
  
2.8.6-8. Limit the use of protective devices to the minimum required to protect existing development 
and prohibit their use to enlarge or expand areas for new development or for new development. 
“Existing development” for purposes of this policy shall consist only of a principle structure, e.g. 
residential dwelling, required garage, or second residential unit, and shall not include accessory or 
ancillary structures such as decks, patios, pools, tennis courts, cabanas, stairs, landscaping etc. 
 
2.8.6-10. Site and design new structures to avoid the need for shoreline and bluff protective devices 
during the economic life of the structure (75 years). 
 
3.1.4-7. Design and site bulkheads to protect the character of the existing shoreline profiles and 
avoid encroachment onto public tidelands. 
 
3.1.4-8. Limit bulkhead expansion or encroachment into coastal waters to the minimum extent 
necessary to repair, maintain, or replace an existing bulkhead and do not allow the backfill to create 
new usable residential land areas. 

 
1. Seawall/Bulkhead Required to Protect Existing Development 

 
There is an existing wood bulkhead on the site.  According to the Seawall/Bulkhead Assessment 
Study by William Simpson & Associates which was submitted by the applicant, the existing 
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bulkhead is consistent with City standards, and would last for the economic life of the new 
residential structures.   
 
The applicants have submitted a coastal hazard study by Geosoils Inc. which states that the existing 
bulkhead is necessary to protect the existing deck and pool, and to protect against flooding of 
adjacent residential properties and the public street.  The report states: 1) the existing bulkhead will 
protect against flooding under the most intense sea level rise estimate until at least 2063, 2) that the 
bulkhead could be adapted to respond to sea level rise; 3) that such adaptation would not require 
further seaward expansion of the bulkhead; and 4) the proposed residences’ finished floor elevation 
of 9 feet will ensure protection against the most aggressive sea level rise estimate until 2063.   
 
Commission staff has reviewed the submitted studies, and concurs that a bulkhead on the site is 
necessary to protect existing development in the vicinity, including other residences and the public 
street, from flooding.  However, although a bulkhead may be necessary to protect existing 
structures, there are more landward alignments of the bulkhead on the site which would still offer 
such protection.    
 

2. Bulkhead Alignment 
 
Typically, the Commission’s approach has been to require protective devices to be located as far 
landward as feasible in order to mitigate adverse effects that protective devices typically have (e.g. 
public access impediment, adverse visual impacts, etc.)  This ensures that protective devices will be 
sited where they pose the least impact to coastal resources, while still allowing for the protection of 
existing principal structures. 
 
The policies of the City’s certified Land Use Plan are used as guidance.  The City’s certified Land 
Use Plan’s policies include the following on where bulkheads should be sited: “to minimize impacts 
to coastal resources”, “as far landward as possible”, “to the minimum required to protect …. a 
principle structure” , “to protect the character of existing shoreline profiles and avoid encroachment 
onto public tidelands”, and to “limit bulkhead expansion or encroachment into coastal waters to the 
minimum extent necessary.. and do not allow the backfill to create new usable residential land 
areas.”  The City’s LUP requires bulkheads to be sited in the most landward location to protect the 
bay and prevent further bayward encroachment. 
 
In this case, the proposed bulkhead alignment is seaward of the existing patio area and the 
unpermitted pool and spa.  Thus, the proposed bulkhead alignment would protect existing 
unpermitted accessory development.  This is inconsistent with the policies of the City’s certified 
LUP, which requires protective devices to be sited as far landward as possible and where necessary 
to protect existing principle structures.  The existing residence is proposed to be demolished, and 
therefore the bulkhead should be located at the most landward location where it is sufficient to 
ensure the protection of the public street and adjacent residences.  Siting of the bulkhead in 
alignment with the bulkheads at the street end and at 926 E Balboa Blvd is the most landward 
alignment which would allow for the protection of existing development in the vicinity of the 
project (Exhibit 5) 
 
No evidence has been presented for why the existing bulkhead could not be moved to a further 
landward location.  Rather, the predominant alignment of other bulkheads in this area of the Balboa 
Peninsula shows that the proposed bulkhead can be constructed further landward.  Exhibit 4  shows 
the location and status of bulkheads in the vicinity of the project through interpretation of aerial 
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imagery and review of available permit records for development in the area.  The exhibit shows 
which of the bulkheads appear to have been constructed prior to the Coastal Act, which received a 
coastal development permit, and which bulkheads appear to have been constructed without the 
required coastal development permit.  Although there is variation in the alignment of bulkheads 
along this stretch of Newport Bay, the alignment in this area supports a landward location.  In 
permit actions in the area, the Commission has generally permitted bulkheads in the most landward 
location and where they are consistent with the alignment of bulkheads in the area.  The alignment 
of the adjacent bulkheads, and the alignment of the alternative alignment represented in Exhibit 5 
are consistent with general alignment of this most landward bulkhead location.  Thus, the alignment 
depicted in Exhibit 5 appears to be a feasible less environmentally damaging alternative.   
 
Therefore, the Commission imposes Special Condition 1, which requires the applicant to submit, 
prior to issuance of the permit, a set of final project plans which depict the construction of a 
bulkhead on the site approximately 29 feet landward of the position of the existing bulkhead, such 
that it is in alignment with the predominant line of existing adjacent bulkheads, as depicted on 
Exhibit 5.  As conditioned, the proposed project would not result in new fill of coastal waters or 
changes to shoreline sand supply/erosion at the site, and will protect lot stability. 
 

3. Wave Uprush and Flooding Hazards 
The project site is a bayfront lot adjacent to Newport Bay. Due to its location, the property is 
subject to wave and flooding hazards, and may be subject to increased flooding and wave attack in 
the future because of the fluctuating nature of coastal conditions, such as changes to the sand supply 
and sea level rise. 
 
To analyze the suitability of the site for the proposed development relative to potential shoreline 
hazards, the applicant has submitted reports from Geosoils Inc.  The reports indicate that the 
proposed residences would be designed and sited to ensure protection against the most aggressive 
sea level rise estimate until 2063, and under a more moderate sea level rise until 2075.  After 2063, 
additions to the existing bulkhead may be required to address the impact of sea level to protect the 
existing street which is at a lower elevation than the finished floor elevation of the proposed 
residences, and the bulkhead on the site could be added to ensure protection of this existing 
development without future seaward encroachment.  
 
Although the applicant’s report indicates that the bulkhead and finished floor elevation would 
ensure the protection of the site at this time, beach areas are dynamic environments, which may be 
subject to unforeseen changes. Such changes may affect beach processes, including sand regimes. 
The mechanisms of sand replenishment are complex and may change over time, especially as beach 
process altering structures, such as jetties, are modified, either through damage or deliberate design. 
The extent of sea level rise in the future also adds some uncertainty. In order to address this 
situation with respect to Coastal Act policy, three (3) special conditions are necessary. 
 
a. Assumption of Risk 
Given that the applicants have chosen to implement the project despite potential risks from sea level 
rise, wave attack, erosion, or flooding, the applicants must assume the risks. Therefore, the 
Commission imposes Special Condition 8 for an assumption-of risk agreement. In this way, the 
applicants are notified that the Commission is not liable for damage as a result of approving the 
permit for development. The condition also requires the applicants to indemnify the Commission in 
the event that third parties bring an action against the Commission as a result of the failure of the 
development to withstand the hazards. In addition, the condition ensures that future owners of the 
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property will be informed of the risks and the Commission’s immunity from liability. As 
conditioned, the Commission finds the proposed project is consistent with Section 30253 of the 
Coastal Act. 
 
b. Future Development 
As discussed previously, the project site is located on a bayfront lot that may be subject to future 
flooding and wave attack as coastal conditions change. Since coastal processes are dynamic and 
structural development may alter the natural environment, future development adjacent to the bay 
shoreline could adversely affect future shoreline conditions if not properly evaluated. For this 
reason, the Commission is imposing Special Condition 5, which states that any future development 
or additions on the property, including but not limited to any future improvements to the bulkhead, 
requires a coastal development permit from the Commission. Section 13250 (b) of Title 14 of the 
California Code of Regulations specifically authorizes the Commission to require a permit for 
improvements that could involve a risk of adverse environmental effect. This condition ensures that 
any future development on this site that may affect shoreline processes receives review by the 
Commission. 
 
c. No seaward placement of bulkhead/seawall 
 
The applicant has submitted a study which finds that flooding should not occur to the residence 
until at least 2063.   Special Condition 1 requires that the final plans for the bulkhead on the site be 
approved by a licensed professional to ensure that the bulkhead is suitable to address sea level rise 
for at least the first 50 years of the residence, and suitable to be later modified to address any 
additional sea level rise throughout the economic life of the residence.  Further, Special Condition 
6 requires that any future maintenance or modifications to the bulkhead to address changing sea 
level, increased flooding, or other coastal hazards be undertaken on the inland side of the bulkhead 
and that there not be any seaward encroachment beyond the identified and recorded line of 
development.  
 
Only as conditioned does the Commission finds that the proposed project is consistent with Section 
30235 and 30253 of the Coastal Act regarding the siting of development in hazardous locations. 
 
 
D. Marine Resources/Cumulative Impacts 
 
Coastal Act section 30230 states: 

Marine resources shall be maintained, enhanced, and where feasible, restored. Special 
protection shall be given to areas and species of special biological or economic 
significance. Uses of the marine environment shall be carried out in a manner that will 
sustain the biological productivity of coastal waters and that will maintain healthy 
populations of all species of marine organisms adequate for long-term commercial, 
recreational, scientific, and educational purposes. 
 

Coastal Act section 30231 states: 
The biological productivity and the quality of coastal waters, streams, wetlands, 
estuaries, and lakes appropriate to maintain optimum populations of marine organisms 
and for the protection of human health shall be maintained and, where feasible, restored 
through, among other means, minimizing adverse effects of waste water discharges and 
entrainment, controlling runoff, preventing depletion of ground water supplies and 
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substantial interference with surface water flow, encouraging waste water reclamation, 
maintaining natural vegetation buffer areas that protect riparian habitats, and 
minimizing alteration of natural streams. 

 
Coastal Act section 30250 states in part: 

(a) New residential, commercial, or industrial development, except as otherwise provided 
in this division, shall be located within, contiguous with, or in close proximity to, existing 
developed areas able to accommodate it or, where such areas are not able to 
accommodate it, in other areas with adequate public services and where it will not have 
significant adverse effects, either individually or cumulatively, on coastal resources…  

 
The City of Newport Beach’s certified Land Use Plan states:  
 

4.1.2-1. Maintain, enhance, and, where feasible, restore marine resources.  
4.1.2-2. Provide special protection to marine resource areas and species of special biological or 
economic significance. 
4.2.1-2. Protect, maintain and, where feasible, restore the biological productivity and the quality of 
coastal waters, streams, wetlands, estuaries, and lakes.  

 
1. Fill of Open Coastal Waters 

 
The Commission’s findings for CDP 5-87-822 include that the movement of a bulkhead 20 feet 
landward from its then-current location at the US bulkhead line would restore the intertidal area.   
Although the permit record for CDP 5-87-822 indicates that a bulkhead existed at the site in 1987 at 
the US bulkhead line, the permit record does not include details on when that bulkhead was 
constructed, or the height of the bulkhead at that time.  Other available evidence, such as an exhibit 
from CDP Applications 5-85-019 and 5-85-020, located upcoast from the site, and an aerial 
photograph dated 5/13/1986, indicate that the area seaward of the existing residence was subject to 
tidal action.  Therefore, although there may have been a bulkhead at the site at the time of the 
Commission’s action on CDP 5-87-822, the site was still subject to tidal action.  The proposed 
project includes a request to authorize the existing bulkhead, pool, and spa at its current location, an 
area that appears to have been subject to tidal action.  Therefore, the proposed project would result 
in the fill of coastal waters. 
 
As discussed in Section C, Shoreline Protection/Hazards, the proposed project includes the request 
for authorization of an existing bulkhead located much further seaward than is necessary to protect 
existing development.  Although requiring that the bulkhead on the site be constructed in a 
landward alignment would result in some temporary construction-related impacts, a more landward 
alignment would increase the capability of the beach and intertidal area located seaward of the 
residence to be used as habitat.  As a result, the alignment of the proposed bulkhead does not 
qualify as the least environmentally damaging alternative, and the proposed project is therefore 
inconsistent with Coastal Act Section 30231 and 30250.   
 
Coastal Act Section 30250 requires that development be sited “where it will not have significant 
adverse effects, either individually or cumulatively, on coastal resources.”  Although the subject 
CDP application is only for one site, it is important to recognize that there are hundreds of 
bulkheads located in Newport Bay. Each bulkhead raises the issues typically encountered with 
shoreline protective devices – habitat displacement, wave reflection, loss of sand, and alterations to 
shoreline processes.  If each site were allowed to site a bulkhead further seaward than is necessary 
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to protect existing principal structures, the result would be significant adverse impacts to the 
intertidal areas around Newport Bay.  The project also has the potential to result in cumulative 
impacts associated with the authorization of existing unpermitted development.  As Exhibit 4 
shows, there are existing bulkheads which appear to be unpermitted in the vicinity of the site, 
including one a few feet to the south.  Authorization of the existing unpermitted bulkhead in its 
current location may give the impression to applicants that unpermitted development which has 
occurred may be authorized in the future.  Finally, the project raises issues of statewide importance, 
as the siting of shoreline protective devices affects bluff, ocean, and bay fronting properties across 
the state.   
 
Therefore, the Commission imposes Special Condition 1, requiring revised plans which depict the 
construction of a bulkhead on the site back approximately 29 feet, to meet the alignment of the 
adjacent bulkheads.  Also, there is concern regarding future response to erosion and sea level rise. If 
the wall needs to be raised to address erosion and/or sea level rise, the wall should be modified or 
replaced in the currently approved alignment or further landward in order to avoid fill of coastal 
waters and wetlands. Therefore Special Condition 6, requires no future seaward extension of the 
bulkhead/seawall into coastal waters to avoid future fill of coastal waters.  
 
In order to ensure that the proposed project does not result in impacts to the marine environment, 
the Commission imposes Special Condition 4, which requires that final plans include evidence of 
approval, or evidence that approval is not required, from the Army Corps of Engineers, Regional 
Water Quality Control Board, and the City of Newport Beach.   
 
As conditioned, the project would minimize the environmental impacts resulting from the 
placement of the bulkhead and ensure that the biological productivity of the bay and beach located 
seaward of the bulkhead is maintained.   
 
 

2. Construction Impacts to Water Quality 
The proposed development will occur adjacent to a sandy beach and Newport Bay. Construction of 
any kind adjacent to or in coastal waters has the potential to impact marine resources. The bay 
provides an opportunity for water oriented recreational activities and also serves as a home for 
marine habitat. Because of the coastal recreational activities and the sensitivity of the harbor habitat, 
potential water quality issues must be examined as part of the review of this project. In order to 
avoid adverse construction-related impacts upon marine resources, Special Condition 7 outlines 
construction-related requirements to provide for appropriate construction methods as well as the 
safe storage of construction materials and the safe disposal of construction debris.  The applicant 
proposes to direct roof and site runoff to infiltration pits and landscaped permeable areas.  Special 
Conditions 2 and 3  require the applicant to comply with the submitted plans. 
 
 

3. Bird Strike Hazard 
Due to the waterfront location, there is a substantial risk of bird strikes to any glass walls. Glass 
walls are known to have adverse impacts upon a variety of bird species. Birds are known to strike 
glass walls causing their death or stunning them which exposes them to predation. Some biologists 
who study the interaction between development and its effect on bird species report that such birds 
strikes cause between 100 million to 1 billion bird deaths per year in North America alone. Birds 
strike the glass because they either don't see the glass, or there is some type of reflection in the glass 
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which attracts them (such as the reflection of bushes or trees that the bird might use for habitat). 
Some type of boundary treatment is typically required where the backyards of residences abut 
coastal bluffs. To provide further protection to coastal avian species, Special Condition 1 requires 
the applicant submit final revised plans showing that any deck railings, walls, fences, gates, etc. are 
composed of bird-safe materials such as frosted or etched glass, or solid materials such as wire 
railings.   
 
The special conditions of this staff report are designed to protect and enhance the marine 
environment of Newport Bay. Therefore, as conditioned, the Commission finds that the proposed 
development is consistent with Section 30230, 30231 and 30250 of the Coastal Act and the policies 
of the certified LUP. 
 
E. Public Access 
 
Coastal Act section 30210 states, in relevant part: 

In carrying out the requirement of Section 4 of Article X of the California Constitution, 
maximum access, which shall be conspicuously posted, and recreational opportunities 
shall be provided for all the people consistent with public safety needs and the need to 
protect public rights, rights of private property owners, and natural resource areas from 
overuse. 

 
Coastal Act section 30213 states, in relevant part: 

Lower cost visitor and recreational facilities shall be protected, encouraged, and, where 
feasible, provided. Developments providing public recreational opportunities are 
preferred. 

 
The City of Newport Beach certified Land Use Plan states:  
 

3.1.1-1. Protect, and where feasible, expand and enhance public access to and along the 
shoreline and to beaches, coastal waters, tidelands, coastal parks, and trails. 

 
3.1.1-2. Protect and enhance all existing public street ends providing public access to the shoreline, 
beaches, coastal parks, and trails. 

 
Section 30604 (c) of the Coastal Act requires that every coastal development permit issued for any 
development between the nearest public road and the sea includes a specific finding that the 
development is in conformance with the public access and recreation policies of Chapter 3 of the 
Coastal Act. The proposed development is located between the sea and the first public road.  
 
The subject site is adjacent to a public street end, at the end of Avenue B, which provides public 
access to the bay.  The submitted wave uprush report by Geosoils Inc. indicates that the beach at the 
site is subject to minor waves and boat wakes which are not expected to cause erosion of the beach, 
and that long shore sand transport is prevented by existing groins.  However, beaches are dynamic 
environments, and future changes in sea level, or alterations to the mechanisms of sand 
replenishment, such as alterations of structures along the shoreline, could result in negative impacts 
to the beach seaward of the subject site.   
 
Special Condition 1 would require the final plans to depict the construction of a bulkhead on the 
site further landward.  This will ensure that impacts associated with shoreline protective devices, 
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such as wave reflection, will not result in impacts to the public street end adjacent to the subject 
site.  Therefore, as conditioned, the bulkhead shown on the revised plans will be aligned landward 
of the existing unpermitted wall, and will not result in new impacts to the sand supply.  The 
proposed residence would be located within an existing single family residential neighborhood, and 
would not have impacts on the ability of the public to access the coast.  As conditioned, the 
development will not create adverse impacts on coastal access and recreation. Therefore, as 
conditioned, the Commission finds that the proposed development would be consistent with 
Sections 30210 and 30212 of the Coastal Act regarding public access. 
 
 
F.  Visual Resources 
 
Coastal Act section 30251 states: 

The scenic and visual qualities of coastal areas shall be considered and protected as a 
resource of public importance. Permitted development shall be sited and designed to 
protect views to and along the ocean and scenic coastal areas, to minimize the alteration 
of natural land forms, to be visually compatible with the character of surrounding areas, 
and, where feasible, to restore and enhance visual quality in visually degraded areas. 
New development in highly scenic areas such as those designated in the California 
Coastline Preservation and Recreation Plan prepared by the Department of Parks and 
Recreation and by local government shall be subordinate to the character of its setting. 

 
The City of Newport Beach certified Land Use Plan states:  
 

2.8.6-6. Design and site protective devices to minimize impacts to coastal resources, 
minimize alteration of natural shoreline processes, provide for coastal access, minimize 
visual impacts, and eliminate or mitigate adverse impacts on local shoreline sand supply. 

 
4.4.1-1. Protect and, where feasible, enhance the scenic and visual qualities of the 
coastal zone, including public views to and along the ocean, bay, and harbor and to 
coastal bluffs and other scenic coastal areas. 

 
4.4.1-2. Design and site new development, including landscaping, so as to minimize 
impacts to public coastal views. 

 
The subject site is visible from the public street end at Avenue B and the public beach area adjacent 
to the subject property, from several public street ends on Balboa Island and the public bayfront 
walkway on Balboa Island located approximately 1000 feet to the north across the narrow channel 
fronting the applicants rear property line, and from the public waterways adjacent to the site.  The 
City’s certified Land Use Plan states:  

The waters of Newport Bay and of the Pacific Ocean adjacent to Newport Beach are used 
for a wide variety of recreational activities, including boating, diving, excursions, fishing, 
kayaking, paddle boarding, parasailing, rowing, sailing, surfing, swimming, and wind 
surfing. Development in the form of marinas, moorings, piers, and equipment rentals 
provide recreational opportunities and access to the water.  

Lower Newport Bay is surrounded by residential development and nearly every bayfront property 
lays claim to some form of watercraft, whether it be motorized or non-motorized.  Further, there are 
several public access points to the bay for the general public to launch watercraft. Thus, it is a 
highly used waterway for watercraft recreation.   
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As depicted in the aerial image of the subject site and surrounding Lower Newport Bay (Exhibit 1) 
fronting the subject site, the bay is teeming with watercraft, both on buoys and active watercraft.  
There are at least 30-50 boats on buoys within view of the subject site and about a 40-foot 
navigational passage for motorized and non-motorized recreational vessels (kayaks, canoes, stand-
up paddleboards, etc.) exists between the pierhead line and the buoyed boats in front of the subject 
site. Thus, people either enjoying an evening on their buoyed boat or paddling within 40 feet of the 
subject property can enjoy views to and along the ocean, including those views along the shoreline 
from a close-to-shore perspective. Even if a watercraft is in the center of the channel fronting the 
subject site, the channel is so narrow in this area that one would be able to easily view the shoreline 
from the channel. Therefore, the proposed retention of the existing bulkhead would affect public 
views to and along the ocean from several public viewpoints, including but not limited to, public 
views from the street end of Avenue B and the public beach (which are both adjacent to the subject 
property),  public views from several public street ends on Balboa Island and the public walkway on 
Balboa Island and public views of those aboard recreational watercraft in several places in the 
narrow channel adjacent to the subject site.  
 
The proposed project would result in the authorization of a bulkhead at an alignment which is 
seaward of the neighboring bulkheads and most of the other bulkheads in the vicinity of the project 
(Exhibit 4).   As a result, the project would result in the authorization of a bulkhead where it would 
obstruct views of the intertidal area and the sandy beach, which are both considered to add scenic 
and visual quality to a coastal recreational experience and, therefore, a resource of public 
importance.   
 
Many of the residences in Newport Bay are developed with bulkheads.  Cumulatively, the siting of 
bulkheads near the tide line would result in significant adverse impacts to views, as views of sandy 
beaches are minimized, and more areas of the harbor appear as a manmade, walled channel instead 
of a natural sloping beach.  These view impacts will only increase with future sea level rise, as the 
area of beach seaward of the bulkhead is reduced or eliminated.   
 
Section 30251 requires that the “visual qualities of coastal areas shall be considered and protected,” 
that “development shall be sited and designed to protect views to and along the ocean and scenic 
coastal areas,” and “where feasible, to restore and enhance visual quality in visually degraded 
areas.”  Further, the City’s certified LUP 4.1.1-1 requires that public views “to and along the ocean, 
bay, and harbor” be protected.  As proposed, the project would not ensure the protection of views 
from public vantage points, and would not restore visual quality in visually degraded areas.  
Further, as noted above, approval of the proposed bulkhead would potentially lead to reasonably 
foreseeable cumulative scenic impacts if it is approved at this alignment because it may encourage 
other property owners to seek approval of a similar bulkhead alignment, which would lead to a 
walled-off effect of the sandy and intertidal area on the fully-developed Lower Newport Bay 
shoreline.  Therefore, the Commission imposes Special Condition 1, requiring the applicant to 
submit revised plans which place the bulkhead approximately 29 feet landward of the existing 
unpermitted bulkhead, to meet the alignment of the adjacent bulkheads.  As conditioned, the project 
would ensure that the bulkhead on the site is placed in the most landward location, which will 
maximize views of the sandy beach.   
 
The proposed residence would be consistent with the height requirements in the City’s certified 
Land Use Plan.  Additionally, the residences are proposed in alignment with the neighboring 
residences, and consistent with the City’s required setbacks.   
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Therefore, as conditioned, the Commission finds that the proposed development would be 
consistent with Sections 30251 of the Coastal Act regarding visual resources. 
 
 
G.  Deed Restriction 
To ensure that any prospective future owners of the properties that are the subject of this permit are 
made aware of the applicability of the conditions of this permit, the Commission imposes Special 
Condition 9, which requires that the property owners record a deed restriction against the 
properties, referencing all of the above Special Conditions of this permit and imposing them as 
covenants, conditions and restrictions on the use and enjoyment of the properties. Thus, as 
conditioned, any prospective future owner will receive actual notice of the restrictions and/or 
obligations imposed on the use and enjoyment of the land including the risks of the development 
and/or hazards to which the site is subject, and the Commission’s immunity from liability. 
 
 
H. Local Coastal Program (LCP) 
 
The LUP for the City of Newport Beach was effectively certified on May 19, 1982. The certified 
LUP was updated on October 8, 2009.   The LUP contains the following policies which relate to the 
proposed development at the subject site (not a comprehensive list): 2.8.6-6, 2.8.6-7, 2.8.6-8, 3.1.1-
1, 3.1.1-2, 3.1.4-7, and 3.1.4-8.   
 
The retention of the existing bulkhead, pool, spa and associated flatwork is inconsistent with the 
policies in the City’s certified LUP.  These structures are not constructed as far landward as possible 
because the location is approximately 29 feet further bayward than the predominant line of 
bulkheads in the area and adjacent on either side of the subject lots.  The proposed, more bayward 
location is only necessary to accommodate accessory improvements including a patio, pool and spa 
between the residence and the bulkhead which is not the established pattern of development here or 
within Newport Harbor.  The impact of the proposed fill for the bulkhead and accessory 
improvements on sandy beach, shoreline access and intertidal habitat is significant.  The proposed 
project uses protective devices to expand dry land areas contrary to LUP policies.  In addition, such 
a precedent for this kind of development could result in significant cumulative adverse impacts to 
sensitive resources, beach access and visual quality of the shoreline area if the proposed pattern of 
encroachment is perpetuated and/or increased on other bayfront lots along Newport Harbor.    
 
The proposed retention of the existing bulkhead, pool, spa and associated flatwork is inconsistent 
with the policies in the City’s certified LUP, as well as the policies in Chapter 3 of the Coastal Act, 
as indicated above, and would therefore prejudice the City's ability to prepare a Local Coastal 
Program for Newport Beach that is consistent with the Chapter 3 policies of the Coastal Act as 
required by Section 30604(a).  Therefore, the proposed retention of the existing bulkhead, pool, spa 
and associated flatwork must be denied. 
 
However, as conditioned, including a modified alignment for the bulkhead, the proposed 
development would be consistent with Chapter 3 of the Coastal Act and with the certified Land Use 
Plan for the area. Approval of the project, as conditioned, will not prejudice the ability of the local 
government to prepare a Local Coastal Program that is in conformity with the provisions of Chapter 
3. 
  



5-12-292 (Svrcek & Ogilvie) 
 

21 

I. California Environmental Quality Act (CEQA) 
 
The City of Newport Beach is the lead agency responsible for certifying that the proposed project is 
in conformance with the California Environmentally Quality Act (CEQA). The City determined that 
in accordance with CEQA, the project is Categorically Exempt from Provisions of CEQA for the 
construction. Section 13096(a) of the Commission's administrative regulations requires Commission 
approval of coastal development permit applications to be supported by a finding showing the 
application, as conditioned by any conditions of approval, to be consistent with any applicable 
requirements of the California Environmental Quality Act (CEQA). 
 
Section 21080.5(d)(2)(A) of CEQA prohibits a proposed development from being approved if there 
are feasible alternatives or feasible mitigation measures available which would substantially lessen 
any significant adverse effect, which the activity may have on the environment.  As described 
above, the proposed retention of the existing bulkhead, pool, spa and associated flatwork would 
have adverse environmental impacts.  There are feasible alternatives or mitigation measures 
available, such as a more landward alignment for the bulkhead.  Therefore, the proposed retention 
of the existing bulkhead, pool, spa and associated flatwork is not consistent with CEQA or the 
policies of the Coastal Act because there are feasible alternatives, which would lessen significant 
adverse impacts, which the activity would have on the environment.  Therefore, the proposed 
retention of the existing bulkhead, pool, spa and associated flatwork must be denied. 
 
However, the proposed development could be approved subject to certain conditions.  Although the 
proposed development is categorically exempt from CEQA, the Commission has imposed 
conditions to ensure conformity with Coastal Act requirements, as follows: 1) revised final plans 
including a more landward alignment for the bulkhead; 2) conformance with submitted landscape 
plan; 3) conformance with submitted drainage plan; 4) approvals of other agencies; 5) future 
development on the site requires a permit; 6) no future seaward extension of protective device; 7) 
construction responsibilities;  8) assumption of risk for the development; and 9) a deed restriction 
for the sites. 
 
Therefore, as conditioned, the Commission finds that there are no feasible alternatives or 
additional feasible mitigation measures available that would substantially lessen any significant 
adverse effect that the activity may have on the environment. Therefore, the Commission finds that 
the proposed project, as conditioned to mitigate the identified impacts, is the least environmentally 
damaging feasible alternative and consistent with the requirements of the Coastal Act and CEQA. 
 
 
Appendix A - Substantive File Documents 
 
- Seawall/Bulkhead Assessment Study by William Simpson & Associates, dated November 16, 
2012.   
Coastal Hazard study by Geosoils Inc., dated 4/4/2013 
Additional study by Geosoils Inc. dated 8/21/2013 
City of Newport Beach Approval in Concept dated 10/19/2012 
City of Newport Beach Coastal Land Use Plan 
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