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December 3, 2014 
 
 
 
TO: California Coastal Commissioners 
 
FROM: Hope Schmeltzer, Chief Counsel 
 Christopher Pederson, Deputy Chief Counsel 
 
RE: Petition for Repeal of After-the-Fact Permit Fee Regulation 
 (for the Commission Meeting of December 12, 2014) 
______________________________________________________________________________ 
 
 
EXECUTIVE SUMMARY: 
 
On November 6, 2014, the Commission received the Beach and Bluff Conservancy’s Petition for 
Repeal of After-the Fact Permit Regulation (Petition).  (Exhibit 1.)  The Petition requests the 
Commission to repeal section 13055(d) of the Commission’s regulations.  (See Exhibit 2.)  
Section 13055(d) provides that the filing fee for coastal development permit (CDP) applications 
to authorize “after-the-fact” (ATF) development is five times the otherwise applicable fee.  The 
Executive Director may reduce that amount if either staff can process the application without 
significant additional review time or if the current owner did not undertake the development.  
The Executive Director may not reduce the fee to less than twice the normal fee.  If an 
application seeks approval for both ATF development and development that has not yet 
commenced, the multiplier applies only to the ATF development. 
 
The Petition alleges that the Commission lacks authority to apply the multiplier to ATF 
development because it exceeds the cost of processing ATF applications and because the 
multiplier constitutes an unlawful penalty. 
 
Commission staff recommends that the Commission deny the Petition. 
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RECOMMENDED MOTION: 
 
I move that the Commission grant the Petition for Repeal of After-the-Fact Permit Regulation 
and recommend a NO vote pursuant to the staff recommendation. 
 
Failure of this motion will result in denial of the Petition for the reasons provided in this staff 
report. 
 
 
BACKGROUND: 
 
The Coastal Act authorizes the Commission to “require a reasonable filing fee and the 
reimbursement of expenses” for coastal development permit applications.  (Pub. Resources 
Code, § 30620, subd. (c).)  Prior to 2008, the Coastal Act required that all filing fees paid to the 
Commission be transferred to the State Coastal Conservancy and restricted to paying for the 
development, maintenance, and operation of public access facilities.  During the mid-2000s, the 
Legislature and Governor’s Office considered various proposals to increase and redirect the 
Commission’s filing fees.  (Staff Report, Public Hearing on Proposed Revisions to [Filing Fee 
Regulations], pp. 4-5 (Exhibit 3).)  In response, the Commission adopted significant revisions to 
its filing fee regulations in February 2008.  The last time the Commission had raised the fees was 
in 1991. 
 
Also in 2008, the Legislature amended the Coastal Act to provide that filing fees be deposited in 
the newly established Coastal Act Services Fund.  (Pub. Resources Code, § 30620, subd. (c)(2).)  
The intent was to reduce the amount of general fund revenues appropriated to the Commission 
and replace it with money paid to the Commission as filing fees. Most of the revenue from filing 
fees is now expended to enforce and implement the Coastal Act.  (Pub. Resources Code, § 
30620.1, subd. (a).)  The legislation, however, also maintained funding for public access 
facilities by requiring that $500,000, adjusted for inflation, be transferred each year to the 
Coastal Conservancy for that purpose.  (Pub. Resources Code, § 30620.1, subd. (b).) 
 
On February 8, 2008, by a unanimous vote, the Commission amended its regulations regarding 
filing fees after four public hearings and several opportunities to submit written comments.  In 
determining the regulations should be adopted, the Commission surveyed the application fees 
that local governments charge and provided an extensive explanation for how the Commission 
decided upon the revised fees.  (Staff Report, Public Hearing on Proposed Revisions to [Filing 
Fee Regulations], pp. 10-14 (Exhibit 3).)  The Office of Administrative Law approved the 
amended regulations in March 2008.  No lawsuit has been filed challenging either the 
Commission’s adoption of the regulations or how the Commission has subsequently 
implemented them. 
 
The California Administrative Procedures Act allows any person to file a petition requesting the 
Commission to adopt, amend, or repeal a regulation.  (Gov. Code, § 11340.6.)  The Commission 
must within 30 days of receipt of the petition either deny it on the merits or schedule a public 
hearing.  (Gov. Code, § 11340.7, subd. (a).) 
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The Commission received the Petition on November 6, 2014.  Under the Bagley-Keene Open 
Meeting Act, items on a state agency’s agenda must be publicly noticed 10 days prior to a state 
agency’s public meeting.  (Gov. Code, § 11125, subd. (b).)  Because November 6 was less than 
10 days prior to the Commission’s meeting on November 12-14, 2014, the earliest meeting at 
which the Commission could act on the Petition is its December 2014 meeting.  The notice for 
the hearing on the Petition was posted on the Commission’s online agenda for the December 
meeting on November 26, 2014. 
 
The Commission may take any action it determines is warranted by the Petition.  (Gov. Code, 
§ 11340.7, subd. (b).)  If the Commission decides to change its regulations in response to the 
Petition, it must follow the normal notice and comment procedures that apply to agency actions 
to adopt, amend, or repeal regulations.  (Gov. Code, § 11340.7, subd. (a).) 
 
 
ANALYSIS: 
 
The Beach and Bluff Conservancy argues that the multiplier for ATF development is unlawful 
because it exceeds the cost of processing applications for ATF development and because it 
constitutes an unauthorized penalty for Coastal Act violations.  Neither contention has merit. 
 
The Revised Statement of Reasons for the filing fee regulations (pg. 14 (Exhibit 5).) provided the 
following explanation for the ATF multiplier: 
 

ATF permits enable the Commission to authorize development that has been 
completed without a permit, when that development can be found to be consistent 
with the Coastal Act.  The proposed fee for ATF permits is five times the normal 
fee.  Local governments in the Coastal Zone charge from 2 to 9 times the regular 
filing fee for ATF permit authorization.  This is because ATF permits require 
more review than normal permits.  Often, more site visits than usual are required 
to analyze the site as it would have been before the unpermitted development 
occurred. It is far more difficult to assess environmental impacts and to devise 
conditions for mitigating environmental impacts after development has occurred.  
To ensure that the few ATF permits that do not require substantial staff time are 
not overcharged, the proposed regulations allow the executive director to reduce 
the ATF filing fee when appropriate.  However, the fee would never be allowed to 
be less than two times the regular filing fee. 
 
The proposed regulations also clarify that the ATF fee is only charged for the 
portion of the application which has been developed without a permit.  This is 
important because applicants often request ATF approval of development at the 
same time that they apply for a larger development.  For example, an already 
completed well might be applied for at the same time that an applicant applies for 
a permit to build a house.  In this circumstance, the proposed regulations would 
require ATF fees only for the portion of the project that was carried out without a 
permit. 
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This explanation still holds true today.  ATF applications require Commission analysts to 
undertake the often difficult task of determining site conditions prior to the unpermitted 
development.  They also generally involve additional legal review and coordination with 
enforcement staff and can require assistance from the Commission’s Mapping Unit and other 
technical services. 
 
The Beach and Bluff Conservancy’s argument appears to assume that no applicant can be 
required to pay a fee that is greater than the actual costs associated with processing that 
applicant’s application.  That is incorrect.  So long as application fees do not generate more 
revenue than it costs the agency to carry out the regulatory program for which the fees are 
assessed, the uniform filing fees need not be exactly tied to the costs of each individual 
application.  California Assn. of Professional Scientists v. California Dept. of Fish and Game 
(2000) 79 Cal.App.4th 935, 944. 
 
Here, the Commission’s filing fees cover only a portion of the cost of the Commission’s 
regulatory program.  In 2008, the Commission projected that the increased filing fees would 
generate only 20% to 36% of the Commission’s annual costs.  (Revisions to the Statement of 
Reasons, pp. 2-3 (Exhibit 5).)  Moreover, where imposition of the full five times multiplier 
would result in fees that are disproportionate to the increased work and expenses associated with 
a particular ATF application, staff may reduce the application fee to as low as twice the non-
ATF.  If an applicant disagrees with staff’s determination regarding an ATF filing fee, the 
applicant may take that dispute to the Commission itself. (Cal. Code Regs., tit. 14, § 13056, 
subd. (d).)  The Commission’s filing fees are in line with fees that local governments in 
California charge for land development permits.  (See Staff Report, Public Hearing on Proposed 
Revisions to [Filing Fee Regulations], pp. 10-14 (Exhibit 3).) 
 
Because the ATF filing fee is an appropriate and proportionate fee in the context of the 
Commission’s overall schedule of filing fees, the Beach and Bluff Conservancy’s argument that 
the ATF filing fee is a penalty is also without merit.  (See Final Statement of Reasons for 
Amendments to the California Coastal Commission’s Filing Fee Regulations, pp. 14-15 
(Exhibit 4).) 
 
Commission staff therefore recommends that the Commission deny the Petition. 
 
 
Exhibits 
 
1. Beach and Bluff Conservancy, Petition for Repeal of After-the Fact Permit Regulation 
2. Text of Cal. Code Regs., tit. 14, § 13055 
3. Excerpts of Staff Report for Public Hearing on Proposed Revisions to Sections 13055, 

13169, 13255 and 13576 Title 14, California Code of Regulations Regarding Filing Fees 
(Sept. 27, 2007) 

4. Excerpts of Final Statement of Reasons for Amendments to the California Coastal 
Commission’s Filing Fee Regulations (Nov. 30, 2007) 

5. Excerpts of Revisions to the Statement of Reasons for Proposed Amendments of the 
California Coastal Commission’s Filing Fee Regulations (Jan. 23, 2008) 
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