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The purpose of this addendum is to 1) add findings to the report regarding a reduced front yard 
setback and 2) respond to a December 4, 2014 letter, submitted to Commission staff on behalf of 
the appellants and to attach said letter to this addendum.   Regarding the following revisions to 
the findings of the staff report dated November 20, 2014, language to be inserted is shown 
underlined and language to be deleted is shown in line out. 

 
1) Insert the following findings into the last paragraph on page 38 of the staff report: 

 
The subject 3.3-acre parcel is designated as Rural Residential 2 (RR 2).  The RR 2 
designation allows sensitively designed, large lot single family residential development, with 
agricultural uses and animal keeping as accessory uses to approved residential development. 
The City’s certified Implementation Plan/Coastal Zoning Ordinance allow as a permitted use 
one single family dwelling unit per 2 acre legal lot.  This zone limits the maximum height to 
18 feet and limits total development square footage to 9,693 square feet in this case. The 
proposed residence will have a height of 18 feet and a total development square footage of 
7,416 square feet.  As proposed, the project encroaches 22.2 feet into the required 62.2- foot 
front yard setback. The City's LCP allows variances to zone setbacks where warranted, 
including “modifications to required yards/setbacks standards shall be permitted where 
necessary to avoid or minimize impacts to sensitive resources.” (LIP Section 3.6.F.5) 
Additionally, 13.26.5(A) allows a variance from front yard setback requirements where 
“there are special circumstances or exceptional characteristics applicable to the subject 
property, including size, shape, topography, location, or surroundings such that strict 
application of the zoning ordinance deprives such property of privileges enjoyed by other 
property in the vicinity and under the identical zoning classification." In this case, the 
encroachment into the front yard setback, pursuant to LIP Sections 3.6.F.5 and 13.26.5(A), is 
necessary to 1) maintain 100-ft buffer from stream ESHA, 2) minimize substantial landform 
alteration associated with development on steeper slopes to the south/west and 3) avoid 
adverse impacts to coastal resources.  Therefore, the proposed development conforms to the 
City’s certified Implementation Plan, including Coastal Zoning Code sections for Rural 
Residential 2 (RR 2) zoning. 
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2) Letter in Opposition 

 
One letter in opposition to the November 20, 2014 staff recommendation report was received on 
December 5, 2014 and is attached to this addendum. The letter contains six main contentions 
involving issues discussed in the staff report.  In response, staff notes that the issues in the letter 
have been fully discussed in the findings of the November 20, 2014 staff report.  However, to 
provide greater clarity each point will be briefly addressed below, with reference made to the 
applicable discussion in the staff report where applicable. 

 
First, the appellants state that the home will be located 50 feet closer to a blueline stream, as a 
result of a project description revision for purposes of De Novo review.  In consultation with 
Commission staff, the applicant has revised the original project description approved by the City 
to relocate the residence 52 feet further to the west in order to provide the minimum 100 foot 
buffer from the stream/drainage located immediately off the residence, as required by the adopted 
Malibu LCP.  The blueline stream referenced in the letter is on an adjacent property to the west. 
While the residence would be 52 feet closer to the off-site stream, it will still be approximately 
130 feet away and therefore consistent with the minimum 100 foot buffer.  Therefore, the 
residence would be constructed outside the minimum required 100 foot buffers of both streams. 

 
Second, the appellants contend that the City-approved house, to be relocated as a result of the 
staff De Novo recommendation, will block public and private views to the ocean inconsistent 
with the certified Malibu Land Use Plan.  As discussed beginning on Page 34 of the staff 
recommendation report, the Malibu certified Local Coastal Plan requires protection of scenic 
areas and coastal views from public viewpoints. There is no equivalent LCP-based protection 
afforded to private properties.  As discussed in the report, the proposed residence is consistent 
with the zoning district’s height requirements and maximum lot development ratio.  Moreover, 
the revised project location will not result in any significant adverse impacts to public views 
from either Harvester Road, Busch Drive or along the future trail location along Busch Drive. 

 
Third, the appellants raise issues associated with past unpermitted work at the subject property, 
allegedly conducted by a prior property owner.  The report includes a discussion of the 
unpermitted development activities associated with the subject property on pages 18 and 19.  The 
report also contains an analysis regarding past unpermitted work as it relates to the subject 
appeal on pages 43 and 44.  In summary, the last remaining unfulfilled requirement of a prior CDP 
(4-97-255) involves a Restoration and Monitoring Plan for the on-site stream ESHA.  As 
recommended by staff, the applicant’s proposed Restoration and Monitoring Plan is encapsulated 
in Special Condition 7, and will be consistent with the requirements of a previous court order, a 
Commission Restoration Order 4-92-206RO (Tahmasebi), CDP No. 4-97-0255 (Tahmasebi), and 
the existing Notice of Violation (previously recorded against the property’s title). 

 
Fourth, the appellants contend the residence will be out of character with the surrounding 
community. The report includes discussions pertaining to this issue on pages 27 and 35-36.  The 
home will not represent a departure from the styles in this area, due in large part to the existing 
diversity of house styles. The 10-15 residences in the immediate vicinity include a mix of 
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several different sizes ranging from approximately 3,500 sq. ft. to 8,000 sq. ft.  The proposed 
7,416 sq. ft. house will be among the larger homes in the area, but is approximately the same 
size as many other residences within the area.  Moreover, the subject parcel is also one of the 
largest parcels in the area and, as stated above, the development area is well below the 
maximum potential development area as allowed under the RR2 zoning district. 

 
Fifth, the appellants suggest the report is ambivalent as to the on-site stream’s status as an 
environmentally sensitive habitat area.  The report includes discussions pertaining to the on-site 
stream ESHA on pages 22-25 and 29-34.  There is no question that the subject on-site stream is, 
by definition, ESHA pursuant to the certified Malibu LCP. As discussed in detail in the report, as 
revised pursuant to Special Condition 2 (Final Revised Plans), the residence would be relocated 
52 ft. further from this stream in order to provide the required 100 ft. setback from ESHA and 
riparian habitat areas. 

 
Finally, the appellants question the role of and intentions associated with the applicant’s 
proposed offer to dedicate a trail segment.  The proposed trail segment is identified as a proposed 
or future trail segment site on the LCP’s Parkland and Trails System Map (See Staff Report 
Exhibit 2, Page 3).  As discussed in more detail in the staff report, the applicant’s proposal to 
provide the trail segment easement on his property will serve to enhance nearby public access 
opportunities consistent with the LCP, including the Parkland and Trails System Map. 

 
In conclusion, the November 20, 2014 staff report adequately addressed the concerns raised in 
the appellants’ attached December 5, 2014 letter. 
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STAFF REPORT: SUBSTANTIAL ISSUE & DE NOVO REVIEW 

Appeal Number:  A-4-MAL-13-0257 

Applicant: Iraj and Mahvash Safapour 

Appellants: Michael Plen, Carol Bretonne, Brian Pietro, and Raymond F. Hall 

Local decision:  Approval with Conditions by the Malibu City Council on December 9, 
2013 (Coastal Development Permit No. 05-186; Resolution No. 13-41). 

Project Location:  29600 Harvester Road, Malibu (Assessor Parcel No. 4469-012-017). 

Project Description: Construction of a new 7,416 sq. ft. one-story, residence with attached 
garage, swimming pool, associated hardscape, 645 cu. yds. grading, 
swimming pool, onsite wastewater treatment system, landscaping, habitat 
restoration and erosion control and an offer to dedicate a trail easement. 

Staff Recommendation: Substantial Issue; Approval with Conditions  
 

 

SUMMARY OF STAFF RECOMMENDATION 

Staff recommends that the Commission determine that a substantial issue exists with respect to the 
appellants’ assertions that the project is not consistent with the environmentally sensitive habitat area 
(ESHA) and riparian habitat policies of the certified Local Coastal Program (LCP) and that the 
Commission take jurisdiction over the coastal development permit (CDP) application for the project as a 
de novo CDP application.  Further, staff recommends that the Commission approve the de novo CDP 
application, pursuant to revisions to the project by the applicant and subject to 15 special conditions. 
 
Staff notes that unpermitted development has occurred on the subject site, which was resolved via a 
previous Commission action.  However, the approval designed to remedy prior violations included 
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restoration of the site and blueline stream on the property. The City’s approval was, in part, conditioned 
to remedy the outstanding Commission requirement for restoration and revegetation monitoring and 
maintenance program, pursuant to CDP No. 4-97-255(Malik/Tahmasebi). Approval of the de novo 
application pursuant to the staff recommendation and completion of the approved project will similarly 
resolve the violation(s), as explained in this staff report. 
 
The City of Malibu approved a CDP for Construction of a new 7,416 sq. ft. one-story, residence with 
attached garage, swimming pool, associated hardscape, 645 cu. yds. grading, swimming pool, onsite 
wastewater treatment system, landscaping, habitat restoration and erosion control and an offer to 
dedicate a trail easement. The project is located at 29600 Harvester Road, Malibu (Assessor Parcel No. 
4469-012-017). 
 
The applicant waived the 49-day appeal hearing requirement in order to resolve appeal issues.  With 
respect to the de novo CDP, the applicant has worked with Commission staff to revise the proposed 
project in a manner that addresses the appellants’ contentions and other issues raised by the 
development as originally approved by the City. 
 
The appellants contend that the project, as originally approved by the City, fails to provide an adequate 
buffer for new development from environmentally sensitive riparian habitat and adversely impacts 
public views and community character. As detailed in the staff report, substantial issue was not raised 
with regard to the project’s consistency with the scenic and visual policies of the LCP. However, a 
substantial issue was raised with regard to consistency with the ESHA protection provisions of the LCP.  
 
In terms of the substantial issue question, the City’s approval permitted the residential development to 
have an inadequate buffer from a stream at the southern portion of the parcel and sensitive riparian 
habitat inconsistent with LCP setback requirements. Specifically, the approved residence would be 
located only 48 ft. from the creek, an environmentally sensitive habitat area, in non-compliance with the 
100 ft. setback requirement. Moreover, Fire Department fuel modification requirements for the new 
residence will result in impacts to the stream corridor to the south and buffers of both the on-site stream 
to the south of the residence and the off-site stream to the north of the residence.     
 
There are alternatives to the approved project that would serve to avoid significant adverse impacts to 
stream ESHA on site.  However, in its staff report, the City did not approve the alternative most 
protective of the stream ESHA. One feasible alternative is to locate new development roughly 52 feet to 
the northwest where it will maintain a minimum 100 ft. buffer from ESHA. 
 
Thus, the appeals raise substantial conformance issues regarding environmentally sensitive habitat area 
(ESHA) policies of the certified Local Coastal Program (LCP).  
 
With respect to the Commission’s review of the de novo CDP, the applicant worked with staff to 
address the appellants’ contentions and other issues raised by the development as approved by the City.  
Accordingly, the Applicant is now proposing revisions to the originally approved project to relocate it 
roughly 52 feet northwest of the City-approved site.  This alternative will maintain the riparian ESHA 
buffer raised in the appeal, as the development envelope will now be sited over 100 feet from the stream 
bed.   
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The project will still have some unavoidable fuel modification-related impacts to the stream’s riparian 
corridor.  However, the revised proposal greatly reduces impacts to stream ESHA to the extent feasible 
while still allowing for residential use of the property.   
 
Additionally, the revised project has the potential for impacts to water quality, hazard potential and the 
effects of cumulative impacts.  However, these remaining issues can be mitigated and/or avoided via 
conditions of approval.  Therefore staff recommends the Commission find that the proposed 
development, as revised and conditioned, is consistent with the City of Malibu certified Local Coastal 
Program.   
 
The motions and resolutions to act on this recommendation follow below on page 5. 
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I. STAFF RECOMMENDATIONS FOR SUBSTANTIAL ISSUE AND DE NOVO 
PERMIT 

A. Motion and Resolution for Substantial Issue Determination 
 
MOTION: I move that the Commission determine that Appeal No. A-4-MAL-13-

0257 raises NO substantial issue with respect to the grounds on which 
the appeal has been filed under § 30603 of the Coastal Act. 

 

STAFF RECOMMENDATION: 

Staff recommends a NO vote.  Failure of this motion will result in a de novo hearing on the application, 
and adoption of the following resolution and findings.  Passage of this motion will result in a finding of 
No Substantial Issue and the local action will become final and effective.  The motion passes only by an 
affirmative vote of the majority of the appointed Commissioners present. 

 

RESOLUTION TO FIND SUBSTANTIAL ISSUE: 
The Commission hereby finds that Appeal No. A-4-MAL-13-0257  presents a substantial issue with 
respect to the grounds on which the appeal has been filed under § 30603 of the Coastal Act regarding 
consistency with the Certified Local Coastal Plan and/or the public access and recreation policies of the 
Coastal Act. 

 
B. Motion and Resolution for De Novo Coastal Development Permit 
 
MOTION: I move that the Commission approve Coastal Development Permit No. 

A-4-MAL-13-0257 pursuant to the staff recommendation. 

 

STAFF RECOMMENDATION OF APPROVAL: 

Staff recommends a YES vote.  Passage of this motion will result in approval of the permit as 
conditioned and adoption of the following resolution and findings.  The motion passes only by 
affirmative vote of a majority of the Commissioners present. 

 

RESOLUTION TO APPROVE THE PERMIT: 
The Commission hereby approves a coastal development permit for the proposed development and 
adopts the findings set forth below on grounds that the development as conditioned will be in 
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conformity with the policies of Chapter 3 of the Coastal Act and will not prejudice the ability of the 
local government having jurisdiction over the area to prepare a Local Coastal Program conforming to 
the provisions of Chapter 3.  Approval of the permit complies with the California Environmental Quality 
Act because either 1) feasible mitigation measures and/or alternatives have been incorporated to 
substantially lessen any significant adverse effects of the development on the environment, or 2) there 
are no further feasible mitigation measures or alternatives that would substantially lessen any significant 
adverse impacts of the development on the environment. 

 

II. STANDARD CONDITIONS 
This permit is granted subject to the following standard conditions: 
 
1.  Notice of Receipt and Acknowledgment. The permit is not valid and development shall not 

commence until a copy of the permit, signed by the Permittee or authorized agent, acknowledging 
receipt of the permit and acceptance of the terms and conditions, is returned to the Commission 
office. 

 
2. Expiration. If development has not commenced, the permit will expire two years from the date on 

which the Commission voted on the application. Development shall be pursued in a diligent manner 
and completed in a reasonable period of time. Application for extension of the permit must be made 
prior to the expiration date. 

 
3.  Interpretation. Any questions of intent or interpretation of any condition will be resolved by the 

Executive Director or the Commission. 
 
4.  Assignment. The permit may be assigned to any qualified person, provided assignee files with the 

Commission an affidavit accepting all terms and conditions of the permit. 
 
5. Terms and Conditions Run with the Land. These terms and conditions shall be perpetual, and it is 

the intention of the Commission and the Permittee to bind all future owners and possessors of the 
subject property to the terms and conditions.  

 
 

III. SPECIAL CONDITIONS 
This permit is granted subject to the following special conditions:  
 

1. Plans Conforming to Geologic Recommendations  
 

By acceptance of this permit, the applicant agrees to comply with the recommendations contained in 
all of the geologic, engineering, and grading reports referenced as Substantive File Documents. 
These recommendations, including recommendations concerning foundations shall be incorporated 
into all final design and construction plans, which must be reviewed and approved by the consultant 
prior to commencement of development.   
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The final plans approved by the consultant shall be in substantial conformance with the plans 
approved by the Commission relative to construction, grading, and drainage.  Any substantial 
changes in the proposed development approved by the Commission that may be required by the 
consultant shall require amendment(s) to the permit(s) or new Coastal Development Permit(s). 

 

2. Final Revised Plans 
A. Prior to issuance of the coastal development permit, the applicant shall submit, for the review 

and approval of the Executive Director, two (2) sets of final revised full size project plans. 
All plans must be drawn to scale with dimensions shown. The final revised project plans, 
including, but not limited to, site plans, floor plans, and grading plans, shall be consistent 
with the applicant’s revised project description and the draft plans prepared by Jay Falamaki 
Design Studio, dated August 2014 (Exhibit 8).   

B. The Permittee shall undertake development in accordance with the final approved plans. Any 
proposed changes to the approved final plans shall be reported to the Executive Director. No 
changes to the approved final plans shall occur without a Coastal Commission - approved 
amendment to the coastal development permit, unless the Executive Director determines that 
no amendment is legally required. 

3. Assumption of Risk, Waiver of Liability and Indemnity 
By acceptance of this permit, the applicant acknowledges and agrees (i) that the site may be 
subject to hazards from wildfire and erosion; (ii) to assume the risks to the applicant and the 
property that is the subject of this permit of injury and damage from such hazards in connection 
with this permitted development; (iii) to unconditionally waive any claim of damage or liability 
against the Commission, its officers, agents, and employees for injury or damage from such 
hazards; and (iv) to indemnify and hold harmless the Commission, its officers, agents, and 
employees with respect to the Commission’s approval of the project against any and all liability, 
claims, demands, damages, costs (including costs and fees incurred in defense of such claims), 
expenses, and amounts paid in settlement arising from any injury or damage due to such hazards. 

4. Permanent Drainage and Polluted Runoff Control Plan 
A.  Prior to issuance of the Coastal Development Permit, the applicant shall submit to the 

Executive Director, two (2) copies of a final Drainage and Runoff Control Plan for the post-
construction project site, prepared by a qualified licensed professional.  The Plan shall 
include detailed drainage and runoff control plans with supporting calculations.  The plans 
shall incorporate long-term post-construction Best Management Practices (BMPs) that 
protect water quality and minimize increases in runoff volume and rate in the project design 
of developments in the following order of priority:  
a.  Site Design BMPs:  Project design features that reduce the creation or severity of potential 

pollutant sources, or reduce the alteration of the project site’s natural stormwater flow 
regime.  Examples are minimizing impervious surfaces, preserving native vegetation, and 
minimizing grading. 

b.  Source Control BMPs:  Methods that reduce potential pollutants at their sources and/or 
avoid entrainment of pollutants in runoff, including schedules of activities, prohibitions 
of practices, maintenance procedures, managerial practices, or operational practices.  



A-4-MAL-13-0257 (Safapour) 

 8 

Examples are covering outdoor storage areas, use of efficient irrigation, and minimizing 
the use of landscaping chemicals. 

c.  Treatment Control BMPs:  Systems designed to remove pollutants from stormwater, by 
gravity settling of particulate pollutants, filtration, biological uptake, media adsorption, 
or any other physical, biological, or chemical process.  Examples are vegetated swales, 
detention basins, and storm drain inlet filters. Where post-construction treatment of 
stormwater runoff is required, treatment control BMPs (or suites of BMPs) shall, at a 
minimum, be sized and designed to treat, infiltrate, or filter stormwater runoff from each 
storm event, up to and including the 85th percentile, 24-hour storm event for volume-
based BMPs, or the 85th percentile, 1-hour storm event (with an appropriate safety factor 
of 2 or greater) for flow-based BMPs. 

The qualified licensed professional shall certify in writing that the final Drainage and Runoff 
Control Plan is in substantial conformance with the following minimum requirements: 

(1) Projects shall incorporate Low Impact Development (LID) techniques in order to 
minimize stormwater quality and quantity impacts from development, to the 
maximum extent feasible.  LID strategies use small-scale integrated and distributed 
management practices, including minimizing impervious surfaces, infiltrating 
stormwater close to its source, and preservation of permeable soils and native 
vegetation.   

(2) Post-development runoff rates from the site shall be maintained at levels similar to 
pre-development conditions.  

(3) Selected BMPs shall consist, or primarily consist, of site design elements and/or 
landscape based systems or features that serve to maintain site permeability, avoid 
directly connected impervious area and/or retain, infiltrate, or filter runoff from 
rooftops, driveways and other hardscape areas, where feasible. Examples of such 
features include but are not limited to porous pavement, pavers, rain gardens, 
vegetated swales, infiltration trenches, cisterns. 

(4) Landscape plants shall have low water and chemical treatment demands and be 
consistent with Special Condition 5, Landscaping and Fuel Modification Plans. An 
efficient irrigation system designed based on hydrozones and utilizing drip emitters 
or micro-sprays or other efficient design shall be utilized for any landscaping 
requiring water application.   

(5) All slopes shall be stabilized in accordance with provisions contained in the 
Landscaping and/or Interim Erosion and Sediment Control Condition for this Coastal 
Development Permit and, if applicable, in accordance with engineered plans prepared 
by a qualified licensed professional.  

(6) Runoff shall be discharged from the developed site in a non-erosive manner. Energy 
dissipating measures shall be installed where needed to prevent erosion.  Plan details 
and cross sections for any rock rip-rap and/or other energy dissipating devices or 
structures associated with the drainage system shall be prepared by a qualified 
licensed professional. The drainage plans shall specify, the location, dimensions, 
cubic yards of rock, etc. for the any velocity reducing structure with the supporting 
calculations showing the sizing requirements and how the device meets those sizing 
requirements. The qualified, licensed professional shall ensure that all energy 
dissipaters use the minimum amount of rock and/or other hardscape necessary to 
protect the site from erosion. 
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(7) All BMPs shall be operated, monitored, and maintained in accordance with 
manufacturer’s specifications where applicable, or in accordance with well 
recognized technical specifications appropriate to the BMP for the life of the project 
and at a minimum, all structural BMPs shall be inspected, cleaned-out, and where 
necessary, repaired prior to the onset of the storm season (October 15th each year) 
and at regular intervals as necessary between October 15th and April 15th of each 
year. Debris and other water pollutants removed from structural BMP(s) during 
clean-out shall be contained and disposed of in a proper manner.  

(9) For projects located on a hillside, slope, or which may otherwise be prone to geologic 
instability, site drainage and BMP selection shall be developed concurrent with the 
preliminary development design and grading plan, and final drainage plans shall be 
approved by a licensed geotechnical engineer or engineering geologist. 

(10) Should any of the project’s surface or subsurface drainage/filtration structures or 
other BMPs fail or result in increased erosion, the applicant/landowner or successor-
in-interest shall be responsible for any necessary repairs to the drainage/filtration 
system or BMPs and restoration of the affected area.  Should repairs or restoration 
become necessary, prior to the commencement of such repair or restoration work, the 
applicant shall submit a repair and restoration plan to the Executive Director to 
determine if an amendment or new coastal development permit is required to 
authorize such work. 

 
B. The final Drainage and Runoff Control Plan shall be in conformance with the site/ 

development plans approved by the Coastal Commission.  Any necessary changes to the 
Coastal Commission approved site/development plans required by a qualified, licensed 
professional shall be reported to the Executive Director. No changes to the Coastal 
Commission approved final site/development plans shall occur without an amendment to the 
coastal development permit, unless the Executive Director determines that no amendment is 
required. 

5. Interim Erosion Control Plans and Construction Responsibilities  
A. Prior to the issuance of the Coastal Development Permit, the applicant shall submit to the 

Executive Director an Interim Erosion Control and Construction Best Management Practices 
Plan, prepared by a qualified, licensed professional.  The qualified, licensed professional 
shall certify in writing that the Interim Erosion Control and Construction Best Management 
Practices (BMPs) plan are in conformance with the following requirements: 
1. Erosion Control Plan 

(a) The plan shall delineate the areas to be disturbed by grading or construction activities 
and shall include any temporary access roads, staging areas and stockpile areas.  The 
natural areas on the site shall be clearly delineated on the plan and on-site with 
fencing or survey flags. 

(b) Include a narrative report describing all temporary run-off and erosion control 
measures to be used during construction. 

(c) The plan shall identify and delineate on a site or grading plan the locations of all 
temporary erosion control measures. 

(d) The plan shall specify that grading shall take place only during the dry season (April 
1 – October 31).  This period may be extended for a limited period of time if the 
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situation warrants such a limited extension, if approved by the Executive Director.  
The applicant shall install or construct temporary sediment basins (including debris 
basins, desilting basins, or silt traps), temporary drains and swales, sand bag barriers, 
silt fencing, and shall stabilize any stockpiled fill with geofabric covers or other 
appropriate cover, install geotextiles or mats on all cut or fill slopes, and close and 
stabilize open trenches as soon as possible. Basins shall be sized to handle not less 
than a 10 year, 6 hour duration rainfall intensity event. 

(e) The erosion control measures shall be required on the project site prior to or 
concurrent with the initial grading operations and maintained throughout the 
development process to minimize erosion and sediment from runoff waters during 
construction.  All sediment should be retained on-site, unless removed to an 
appropriate, approved dumping location either outside of the coastal zone or within 
the coastal zone to a site permitted to receive fill. 

(f) The plan shall also include temporary erosion control measures should grading or site 
preparation cease for a period of more than 30 days, including but not limited to: 
stabilization of all stockpiled fill, access roads, disturbed soils and cut and fill slopes 
with geotextiles and/or mats, sand bag barriers, silt fencing; temporary drains and 
swales and sediment basins.   The plans shall also specify that all disturbed areas shall 
be seeded with native grass species and include the technical specifications for 
seeding the disturbed areas.  These temporary erosion control measures shall be 
monitored and maintained until grading or construction operations resume. 

(g) All temporary, construction related erosion control materials shall be comprised of 
bio-degradable materials (natural fiber, not photo-degradable plastics) and must be 
removed when permanent erosion control measures are in place.  Bio-degradable 
erosion control materials may be left in place if they have been incorporated into the 
permanent landscaping design.  

2. Construction Best Management Practices 
(a) No demolition or construction materials, debris, or waste shall be placed or stored 

where it may enter sensitive habitat, receiving waters or a storm drain, or be subject 
to wave, wind, rain, or tidal erosion and dispersion. 

(b) No demolition or construction equipment, materials, or activity shall be placed in or 
occur in any location that would result in impacts to environmentally sensitive habitat 
areas, streams, wetlands or their buffers. 

(c) Any and all debris resulting from demolition or construction activities shall be 
removed from the project site within 24 hours of completion of the project. 

(d) Demolition or construction debris and sediment shall be removed from work areas 
each day that demolition or construction occurs to prevent the accumulation of 
sediment and other debris that may be discharged into coastal waters. 

(e) All trash and debris shall be disposed in the proper trash and recycling receptacles at 
the end of every construction day. 

(f) The applicant shall provide adequate disposal facilities for solid waste, including 
excess concrete, produced during demolition or construction. 

(g) Debris shall be disposed of at a permitted disposal site or recycled at a permitted 
recycling facility. If the disposal site is located in the coastal zone, a coastal 
development permit or an amendment to this permit shall be required before disposal 
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can take place unless the Executive Director determines that no amendment or new 
permit is legally required. 

(h) All stock piles and construction materials shall be covered, enclosed on all sides, 
shall be located as far away as possible from drain inlets and any waterway, and shall 
not be stored in contact with the soil. 

(i) Machinery and equipment shall be maintained and washed in confined areas 
specifically designed to control runoff.  Thinners or solvents shall not be discharged 
into sanitary or storm sewer systems. 

(j) The discharge of any hazardous materials into any receiving waters shall be 
prohibited. 

(k) Spill prevention and control measures shall be implemented to ensure the proper 
handling and storage of petroleum products and other construction materials.  
Measures shall include a designated fueling and vehicle maintenance area with 
appropriate berms and protection to prevent any spillage of gasoline or related 
petroleum products or contact with runoff.  The area shall be located as far away from 
the receiving waters and storm drain inlets as possible. 

(l) Best Management Practices (BMPs) and Good Housekeeping Practices (GHPs) 
designed to prevent spillage and/or runoff of demolition or construction-related 
materials, and to contain sediment or contaminants associated with demolition or 
construction activity, shall be implemented prior to the on-set of such activity 

(m) All BMPs shall be maintained in a functional condition throughout the duration of 
construction activity. 

B. The final Interim Erosion Control and Construction Best Management Practices Plan shall be 
in conformance with the site/ development plans approved by the Coastal Commission.  Any 
necessary changes to the Coastal Commission approved site/development plans required by a 
qualified, licensed professional shall be reported to the Executive Director. No changes to the 
Coastal Commission approved final site/development plans shall occur without an 
amendment to the coastal development permit, unless the Executive Director determines that 
no amendment is required. 

6. Landscaping and Fuel Modification Plans 
PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant shall 
submit two sets of landscaping and fuel modification plans, prepared by a licensed landscape 
architect or a qualified resource specialist. The consulting landscape architect or qualified 
landscape professional shall certify in writing that the final Landscape and Fuel Modification 
plans are in conformance with the following requirements:  

 
A) Landscaping Plan 

 
(1) All graded & disturbed areas on the subject site shall be planted and maintained for 

erosion control purposes within thirty (30) days of receipt of the certificate of occupancy 
for the residence.  To minimize the need for irrigation all landscaping shall consist 
primarily of native/drought resistant plants. All native plant species shall be of local 
genetic stock. No plant species listed as problematic and/or invasive by the California 
Native Plant Society (http://www.CNPS.org/), the California Invasive Plant Council 
(formerly the California Exotic Pest Plant Council) (http://www.cal-ipc.org/), or as may 

http://www.cnps.org/
http://www.cal-ipc.org/
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be identified from time to time by the State of California shall be employed or allowed to 
naturalize or persist on the site.  No plant species listed as a “noxious weed” by the State 
of California or the U.S. Federal Government shall be utilized within the property.  

(2) All cut and fill slopes shall be stabilized with planting at the completion of final grading.  
Planting should be of native plant species indigenous to the area using accepted planting 
procedures, consistent with fire safety requirements. All native plant species shall be of 
local genetic stock. Such planting shall be adequate to provide 90 percent coverage 
within two (2) years, and this requirement shall apply to all disturbed soils; 

(3) Plantings will be maintained in good growing condition throughout the life of the project 
and, whenever necessary, shall be replaced with new plant materials to ensure continued 
compliance with applicable landscape requirements; 

(4) Rodenticides containing any anticoagulant compounds (including, but not limited to, 
Warfarin, Brodifacoum, Bromadiolone or Diphacinone) shall not be used.  

B) Fuel Modification Plans 
 
Vegetation within 20 feet of the proposed house may be removed to mineral earth, vegetation 
within a 200-foot radius of the main structure may be selectively thinned in order to reduce 
fire hazard.  However, such thinning shall only occur in accordance with an approved long-
term fuel modification plan submitted pursuant to this special condition. The fuel 
modification plan shall include details regarding the types, sizes and location of plant 
materials to be removed, and how often thinning is to occur.  In addition, the applicant shall 
submit evidence that the fuel modification plan has been reviewed and approved by the Los 
Angeles County Fire Department and City of Malibu.  Irrigated lawn, turf and ground cover 
planted within the twenty foot radius of the proposed house shall be selected from the most 
drought tolerant species or subspecies, or varieties suited to the Mediterranean climate of the 
area. 

 
C) Conformance with Commission Approved Site/Development Plans 

 
The Permittee shall undertake development in accordance with the final Landscape and Fuel 
Modification Plans. The final Landscape and Fuel Modification Plans shall be in 
conformance with the site/development plans approved by the Coastal Commission. Any 
changes to the Coastal Commission approved site/development plans shall be reported to the 
Executive Director. No changes to the Coastal Commission approved final site/development 
plans shall occur without an amendment to the coastal development permit, unless the 
Executive Director determines that no amendment is legally required. 

 
D) Monitoring 

 
Three years from the date of the receipt of the Certificate of Occupancy for the residence the 
applicant shall submit to the Executive Director, a landscape monitoring report, prepared by 
a licensed Landscape Architect or qualified Resource Specialist, that certifies the on-site 
landscaping is in conformance with the landscape plan approved pursuant to this Special 
Condition.  The monitoring report shall include photographic documentation of plant species 
and plant coverage. 
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If the landscape monitoring report indicates the landscaping is not in conformance with or 
has failed to meet the requirements specified in this condition, the applicant, or successors in 
interest, shall submit, within 30 days of the date of the monitoring report, a revised or 
supplemental landscape plan, certified by a licensed Landscape Architect or a qualified 
Resource Specialist, that specifies additional or supplemental landscaping measures to 
remediate those portions of the original plan that have failed or are not in conformance with 
the original approved plan.  This remedial landscaping plan shall be implemented within 30 
days of the date of the final supplemental landscaping plan and remedial measures shall be 
repeated as necessary to meet the requirements of this condition. 

 

7. Habitat Restoration and Monitoring Program  
 

The applicant shall implement the Restoration and Monitoring Plan, prepared by Forde 
Biological Consultants, dated April 11, 2013, as submitted on January 23, 2014, which pertains 
to restoration of native species as required under CDP No. 4-97-255.   Within 60 days of 
completion of the project approved pursuant to this permit, the applicant shall commence 
implementation of the approved Restoration and Monitoring Plan.  The Executive Director may 
grant additional time for good cause.  The plans shall identify the species, extent, and location of 
all plant materials to be removed or planted and shall incorporate the following components: 

 
A. Restoration Plan 

 
The Restoration Plan shall provide for the following: 
 

1) The mitigation shall be implemented in a suitable location on-site, subject to the review 
and approval of the Executive Director.  All invasive and non-native plant species shall 
be removed from the mitigation area.  

 
2) The plan shall include detailed documentation of conditions prior to the approved 

construction activity (including photographs taken from pre-designated sites annotated to 
a copy of the site plans) and specify restoration goals and specific performance standards 
to judge the success of the restoration effort.   

 
3) The plan shall also provide information on removal methods for exotic species, salvage 

of existing vegetation, revegetation methods and vegetation maintenance.  The plan shall 
further include details regarding the types, sizes, and location of plants to be placed 
within the mitigation and revegetation areas.  Only native plant species shall be used, as 
listed by the California Native Plant Society. All plant species shall be of local genetic 
stock.  No plant species listed as problematic and/or invasive by the California Native 
Plant Society, the California Invasive Plant Council, or by the State of California shall be 
employed or allowed to naturalize or persist on the site.  No plant species listed as a 
‘noxious weed’ by the State of California or the U.S. Federal Government shall be 
utilized or maintained within the property.  Successful site restoration shall be 
determined if the revegetation of native plant species on site is adequate to provide 90% 
coverage by the end of the five (5) year monitoring period and is able to survive without 
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additional outside inputs, such as supplemental irrigation.  The plan shall also include a 
detailed description of the process, materials, and methods to be used to meet the 
approved goals and performance standards and specify the preferable time of year to 
carry out restoration activities and describe the interim supplemental watering 
requirements that will be necessary. 

 
B. Monitoring Program 

 
A monitoring program shall be implemented to monitor the project for compliance with the 
specified guidelines and performance standards and shall provide the following: 

 
1. Initial Monitoring Report:  The permittee shall submit, upon completion of the initial 

restoration/revegetation, a written report prepared by a qualified resource specialist, for 
the review and approval of the Executive Director, documenting the completion of the 
initial restoration/revegetation work.  This report shall also include photographs taken 
from pre-designated sites (annotated to a copy of the site plans) documenting the 
completion of the initial planting/revegetation work. 

2. Interim Monitoring Reports:  After initial revegetation is completed, the applicant shall 
submit, for the review and approval of the Executive Director, on an annual basis for a 
period of 5 years, a written monitoring report prepared by a monitoring resource 
specialist indicating the progress and relative success or failure of the restoration on the 
site.  This report shall also include further recommendations and requirements for 
additional enhancement/restoration activities in order for the project to meet the criteria 
and performance standards.  This report shall also include photographs taken from 
predesignated sites (annotated to a copy of the site plans) indicating the progress of 
recovery at each of the sites.  Each report shall be cumulative and shall summarize all 
previous results.  Each report shall also include a “Performance Evaluation” section 
where information and results from the monitoring program are used to evaluate the 
status of the enhancement/restoration project in relation to the interim performance 
standards and final success criteria. 

3. Final Report:  A final detailed report on the restoration shall be submitted for the review 
and approval of the Executive Director.  If this report indicates that the restoration project 
has, in part, or in whole, been unsuccessful, based on the performance standards specified 
in the restoration plan, the applicant(s) shall submit within 90 days a revised or 
supplemental restoration program to compensate for those portions of the original 
program which did not meet the approved success criteria.  The revised or supplemental 
program shall be processed as an amendment to this permit. 
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C. The Permittee shall undertake development in accordance with the final approved plans.  
Any proposed changes to the approved final plans shall be reported to the Executive 
Director.  No changes to the approved final plans shall occur without a Coastal Commission 
- approved amendment to the coastal development permit, unless the Executive Director 
determines that no amendment is legally required. 

8. Lighting Restriction 
A. The only outdoor night lighting allowed on the subject parcel is limited to the following: 

(1) The minimum necessary to safely light walkways used for entry and exit to the structures, 
including parking areas on the site.  This lighting shall be limited to fixtures that do not 
exceed two feet in height above finished grade, are directed downward and generate the same 
or less lumens equivalent to those generated by a 60 watt incandescent bulb, unless a greater 
number of lumens is authorized by the Executive Director. 

(2) Security lighting attached to the residence and garage shall be controlled by motion detectors 
and is limited to same or less lumens equivalent to those generated by a 60 watt incandescent 
bulb.   

(3) The minimum necessary to light the entry area to the driveway with the same or less lumens 
equivalent to those generated by a 60 watt incandescent bulb.   

 
B. No lighting around the perimeter of the site and no lighting for aesthetic purposes is allowed.  
 

9. Future Development Restriction  
This permit is only for the development described in this Coastal Development Permit.  Pursuant to 
Title 14 California Code of Regulations section 13250(b)(6) and 13253(b)(6), the exemptions 
otherwise provided in Public Resources Code section 30610(a) and (b) shall not apply to the 
development governed by this Coastal Development Permit.  Accordingly, any future structures, 
future improvements, or change of use to the permitted structures authorized by this permit, 
including but not limited to, any grading, clearing or other disturbance of vegetation other than as 
provided for in the approved landscape plan prepared pursuant to Special Condition 6, Landscaping 
and Fuel Modification Plans, shall require an amendment to this Coastal Development Permit from 
the Commission or shall require an additional coastal development permit from the Commission or 
from the applicable certified local government. 

 

10. Deed Restriction 
PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the applicant shall 
submit to the Executive Director for review and approval documentation demonstrating that the 
applicant has executed and recorded against the parcel(s) governed by this permit a deed restriction, 
in a form and content acceptable to the Executive Director: (1) indicating that, pursuant to this 
permit, the California Coastal Commission has authorized development on the subject property, 
subject to terms and conditions that restrict the use and enjoyment of that property; and (2) imposing 
the Special Conditions of this permit as covenants, conditions and restrictions on the use and 
enjoyment of the Property. The deed restriction shall include a legal description of the entire parcel 
or parcels governed by this permit. The deed restriction shall also indicate that, in the event of an 
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extinguishment or termination of the deed restriction for any reason, the terms and conditions of this 
permit shall continue to restrict the use and enjoyment of the subject property so long as either this 
permit or the development it authorizes, or any part, modification, or amendment thereof, remains in 
existence on or with respect to the subject property.  

 

11. Site Inspection 
By acceptance of this permit, the applicant irrevocably authorizes, on behalf of the applicant and all 
successors-in-interest with respect to the subject property, Coastal Commission staff and its 
designated agents to enter onto the property to undertake site inspections for the purpose of 
monitoring compliance with the permit, including the special conditions set forth herein, and to 
document their findings (including, but not limited to, by taking notes, photographs, or video), 
subject to Commission staff providing 24 hours advanced notice to the contact person indicated 
pursuant to paragraph B prior to entering the property, unless there is an imminent threat to coastal 
resources, in which case such notice is not required. If two attempts to reach the contact person by 
telephone are unsuccessful, the requirement to provide 24 hour notice can be satisfied by voicemail, 
email, or facsimile sent 24 hours in advance or by a letter mailed three business days prior to the 
inspection. Consistent with this authorization, the applicant and his successors: (1) shall not interfere 
with such inspection/monitoring activities and (2) shall provide any documents requested by the 
Commission staff or its designated agents that are relevant to the determination of compliance with 
the terms of this permit. 

 
Prior to issuance of the Coastal Development Permit, the applicant shall submit to Commission staff 
the email address and fax number, if available, and the address and phone number of a contact 
person authorized to receive the Commission’s notice of the site inspections allowed by this special 
condition. The applicant is responsible for updating this contact information, and the Commission is 
entitled to rely on the last contact information provided to it by the applicant. 

 

12. Condition Compliance 
WITHIN 180 DAYS OF COMMISSION ACTION ON THIS COASTAL DEVELOPMENT 
PERMIT APPLICATION, or within such additional time as the Executive Director may grant for 
good cause, the applicant shall satisfy all requirements specified in the conditions hereto that the 
applicant is required to satisfy prior to issuance of this permit.  Failure to comply with this 
requirement may result in the expiration of this coastal permit approval and the institution of 
enforcement action under the provisions of Chapter 9 of the Coastal Act. 

  

13. Removal of Natural/Native Vegetation 
Removal of natural vegetation for the purpose of fuel modification within the 30 foot zone 
surrounding the proposed structure(s) shall not commence until the local government has issued a 
building or grading permit for the development approved pursuant to this permit.  Vegetation 
thinning within the 20-200 foot fuel modification zone shall not occur until commencement of 
construction of the structure(s) approved pursuant to this permit. 
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14. Offer to Dedicate Public Hiking Trail Easement 
In order to implement the applicant’s proposal of an offer to dedicate a 10-foot wide public access 
hiking and equestrian trail easement for passive recreational use as part of this project, the applicant 
as landowner agrees to complete the following prior to issuance of the permit: the landowner shall 
execute and record a document, in a form and content acceptable to the Executive Director, 
irrevocably offering to dedicate to a public agency or private association approved by the Executive 
Director a 10-foot wide public access hiking trail easement in the general location and configuration 
depicted in Exhibit 7, page 2. The document shall provide that the offer of dedication shall not be 
used or construed to allow anyone, prior to acceptance of the offer, to interfere with any rights of 
public access acquired through use that may exist on the property.  The document shall also provide 
that there shall be no gate(s) at the entrance to or exit from the easement. 
 
The offer shall provide the public the right to pass and re-pass over the dedicated route.  The 
document shall be recorded free of prior encumbrances except for tax liens, which the Executive 
Director determines may affect the interest being conveyed.  The offer shall run with the land in 
favor of the People of the State of California, binding all successors and assignees, and shall be 
irrevocable. The recording document shall include legal descriptions of both the applicant's entire 
parcel and the trail easement area and a graphic representation prepared by a licensed surveyor 
showing the area identified in the legal description of the easement area. 

 
IV. FINDINGS AND DECLARATIONS 

The Commission finds and declares as follows: 

A. PROJECT SITE, DESCRIPTION AND BACKGROUND 
Project Site 
The 3.3 acre property is located on southwest descending slopes east of Trancas Canyon.  The subject 
site extends 610 feet along Busch Drive and 280 feet along Harvester Road (Exhibits 1, 2 and 3). 
Elevations within the site range from approximately 288 feet to 205 feet above mean sea level and the 
maximum slope gradients on the site are 2:1.     
 
Prior to the placement of the unpermitted development (further described in the background section 
below), the site gradually sloped southwest into a ravine.  At the corner of Harvester Road and Busch 
Drive began a natural drainage course that bisected the property and emptied into a blue line stream 
located in the ravine.  The drainage course was leveled with the placement of unpermitted fill, altering 
the topography of the site from gradual slope to steep drop off toward the ravine.  At present, the water 
from the culvert has created a stream channel that flows in a curving manner from the south east to the 
west.  This stream is a tributary of the larger off-site stream immediately to the northwest of the subject 
parcel. 
 
Based on the 2006 Biological Assessment, prepared by Forde Biological Consultants, the majority of the 
property is disturbed and dominated by ruderal species, including but not limited to: castor bean 
(Riciinus communis), common mallow (Malva parviflora), common sow thistle (Sonchus oleraceus), 
field mustard (Brassica rapa), foxtail barley (Hordeum leporinum), slender wild oat (Avena barbata), 
star thistle (Centuarea melitensis), sweet fennel (Foeniculum vulgare), and sweet white clover 
(Melilotus albus).  There is an approximately .3-acre patch of native vegetation on the property.  The 
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dominant native species observed in this area is coyote brush ((Baccharis pilularis).  Other native 
species include California sagebrush (Artemisia californica), ceanothus (Ceanothus Sp.), laurel sumac 
(Malosma laurina), wild cucumber (Marah macrocarpa), and wild morning glory (Calystegia 
macrostegia).There were no sensitive species or species of concern identified on site.     
 
Background 
Unpermitted development previously occurred on the subject site1 including: 1) installation of a culvert 
and energy dissipater and 2) import of 3,800 cubic yards of fill on site.  This unpermitted development 
was performed at the direction of previous owner Amir Tahmasebi and took place in April of 1990.  
Commission staff stopped the project prior to compaction of all imported fill.  In response to the 
violation notice by the Commission, the previous owner (Mr. Tahmasebi) submitted CDP application 
No. 5-90-533 for the importation of 9,000 cubic yards of dirt to fill the entire subject drainage course 
and install a culvert and energy dissipater.  The purpose of this fill was to create an additional flat 
building pad for a single-family residence on the fill.  A residence was proposed at that time.  The 
Commission denied CDP No. 5-90-533 based on excessive grading and landform alteration.  
Subsequently, Mr. Tahmasebi submitted CDP application No. 5-90-1113, which reduced the amount of 
fill grading to 5,000 cubic yards.  Mr. Tahmasebu proposed to shorten and steepen the fill slope leading 
to the blueline stream, rather than to fill the stream.  The Commission denied this proposal in June of 
1991.  On November 25, 1991, after the second denial by the Commission, the Commission sued Mr. 
Tahmasebi in Los Angeles Superior Court for violations of the Coastal Act (California Coastal 
Commission v. Amir Tahmasebi; Case No. SC013548). On August 31, 1992, pursuant to the settlement 
agreement, the Superior Court entered judgment requiring the Mr. Tehmasebi to seek an emergency 
permit for the removal of any sediment in blue line stream, for the restoration of the blue line stream as 
needed, and for the temporary stabilization and compaction of the fill stockpiled near the drainage area.  
This emergency permit, G4-92-206 (Tahmasebi), was granted on November 23, 1992.  The compaction 
of fill was completed in January of 1993.  The judgment also required that the applicant submit an 
application to the Commission for the work approved in the emergency permit and for a single family 
residence.  The judgment issued specifically provides that the Commission is not bound to approve the 
proposed development and may require changes to the proposal including an alternative site for the 
residence and/or any necessary restoration to bring the site into conformance with the Coastal Act. 
(Exhibit 9).    
 
Pursuant to terms of the judgment, the applicant submitted coastal development permit application 4-92-
206(Tahmasebi) for the construction of a single family residence, the installation of the culvert and a 
total of 6,300 cubic yards of grading.  In November 1994, the Commission approved that portion of the 
development allowing for the residence with 2,500 cubic yards of re-compaction with special conditions 
regarding the submittal of landscaping and fuel modification plans, drainage and erosion control plans, 
revised plans moving the residence and the septic system off the fill and to a more suitable location, the 
recordation of a future improvements deed restriction, a wild fire waiver of liability, and plans 
conforming to the geologist recommendations.  The Commission also, in the same permit, denied that 
portion of development which requested the placement of the culvert, energy dissipater, and 3,800 cubic 
yards of fill in a drainage area that leads directly to a blue line stream.   
 

                                                 
1 In previous actions, the property was identified as 5807 Busch Drive, but has same APN as current 29600 Harvester Road. 



A-4-MAL-13-0257 (Safapour) 

 19 

The applicant never satisfied the special conditions for that portion of the permit that was approved and 
as a result, the permit has expired.  The Commission followed the denial portion of the permit at the 
same November 1994 hearing, with a restoration order (4-92-206RO (Tahmasebi)) requiring submittal 
within 60 days of the issuance order of a coastal development permit application for the removal of the 
culver, energy dissipater, all fill and restoration of the impacted area. (Exhibit 10).  Thus, the 
Commission determined that the culvert, dissipater and fill were not in conformance with the Coastal 
Act and should therefore be removed and the site restored to its pre-violation status. 
 
Instead of complying with the Commission’s issued restoration order, Mr. Tahmasebi applied for 
improvements at the base of the fill and culvert (CDP No. 4-95-067 Tahmasebi)).  On October 12, 1995, 
the Commission denied the proposal.   
 
On June 9, 1998, the Commission approved CDP No. 4-97-255 (Malki/Tahmasebi) and issued the CDP 
on February 18, 1999.  The Commission maintains an open violation of the site because of non-
compliance with Special Condition 2 (restoration, revegetation, monitoring, and maintenance of the site) 
and Special Condition 3 (erosion control and post-construction monitoring).  While Malki/Tahmasebi 
removed the culvert and completed the restorative grading, the disturbed drainage area was not 
successfully revegetated as required.  
 
In early 2006, Commission staff learned of current owner, Mr. Iraj Safapour’s application with the City 
of Malibu for a CDP to build the subject residence. Enforcement staff sent a letter to City planner 
Joshua Hart, explaining the long history at this site and the remaining violation.  The current applicant 
provided staff with the Landscape, Water Pollution and Prevention, and Permanent Erosion Control 
Plans dated February 2003 created by Jay Falamaki Design Studio, Max Falamaki Structural Engineers 
and Jessica Dowell Landscape Architecture, which according to the staff letter, appeared to be in 
substantial compliance with the requirements of CDP No. 5-97-255.  In its CDP approval, the City 
incorporated these plans and language mirroring that which was required in CDP No. 5-97-255. 
 
Project Description 
On December 9, 2013, the Malibu City Council undertook final discretionary action to approve a coastal 
development permit for the construction of a new single-family home and related residential 
improvements. The project includes the construction of a new 7,416 sq. ft. one-story, residence with 
attached garage, swimming pool, associated hardscape, 470 cubic yards cut and 177 cubic yards fill 
grading (301 cubic yards to be exported), swimming pool, onsite wastewater treatment system, 
landscaping, habitat restoration and erosion control and an offer to dedicate a trail easement. (Exhibits 4 
and 7).   
 
As approved, the main residence would be located approximately 48 feet from the top of bank of a 
stream that carries flows from the eastern part of the property (intersection of Harvester and Busch) 
along Busch Drive to the southwest/western part of the property. (Exhibit 4).  
 

B. CITY OF MALIBU CDP APPROVAL 
On December 9, 2013, the Malibu City Council approved a coastal development permit (No. 05-186) for 
the project subject to 102 conditions of approval. The project as approved consists of the construction of 
a new 7,416 sq. ft. one-story, residence with attached garage, swimming pool, associated hardscape, 645 
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cu. yds. grading, swimming pool, onsite wastewater treatment system, landscaping, habitat restoration 
and erosion control and an offer to dedicate a trail easement. 
 
The City ran a local appeal period for ten calendar days following the date of the Malibu City Council’s 
decision. Four local appeals were filed. 
 
Commission staff received the Malibu City Council’s approval (Coastal Development Permit No. 05-
186; Resolution No. 13-41) on December 18, 2013.  (Exhibit 5).  A 10 working day appeal period was 
set, extending to January 3, 2014. Appeals were received from Michael Plen, Carol Bretonne, Brian 
Pietro, and Raymond F. Hall between December 19, 2013 and January 3, 2014. 

C. APPEAL PROCEDURES 
The Coastal Act provides that after certification of Local Coastal Programs, a local government’s 
actions on Coastal Development Permits in certain areas and for certain types of development may be 
appealed to the Coastal Commission. Local governments must provide notice to the Commission of its 
coastal permit actions. During a period of 10 working days following Commission receipt of a notice of 
local permit action for an appealable development, an appeal of the action may be filed with the 
Commission. 
 
1. Appeal Areas 

Under Section 30603 of the Coastal Act, development approved by a local government may be appealed 
to the Commission if it is located within the appealable areas, such as those located between the sea and 
the first public road paralleling the sea, within 300 feet of the inland extent of any beach or of the mean 
high-tide line of the sea where there is no beach, whichever is greater, on state tidelands, or along or 
within 100 feet of any wetland, estuary, or stream. Further, any development approved by a local 
government that is not designated as the principal permitted use within a zoning district may also be 
appealed to the Commission, irrespective of its geographic location within the coastal zone. Finally, 
development that constitutes major public works or major energy facilities may also be appealed to the 
Commission.   
 
In this case, the subject parcel (including areas specifically impacted as a result of the proposed project) 
is within 100 feet of a stream and, therefore, within the geographic appeals area of the City’s jurisdiction 
as shown on the Post Local Coastal Program (LCP) Certification Permit and Appeal Jurisdiction map 
(Page 2) (See Exhibit 2, page 1) certified for the City of Malibu.  Therefore, the project is appealable to 
the Commission. 
 
2. Grounds for Appeal 

The grounds for appeal of development approved by the local government and subject to appeal to the 
Commission shall be limited to an allegation that the development does not conform to the standards set 
forth in the certified Local Coastal Program or the public access policies set forth in the Coastal Act 
(Section 30603[b][1] of the Coastal Act). 
 
3. Substantial Issue Determination 
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Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless the Commission 
determines that no substantial issue exists with respect to the grounds on which the appeal was filed.  
When Commission staff recommends that a substantial issue exists with respect to the grounds of the 
appeal, a substantial issue is deemed to exist unless three or more Commissioners wish to hear 
arguments and vote on substantial issue. If the Commission decides to hear arguments and vote on the 
substantial issue question, proponents and opponents will have three minutes per side to address whether 
the appeal raises a substantial issue. Pursuant to Section 13117 of the Commission’s regulations, the 
only persons qualified to testify before the Commission at the substantial issue stage of the appeal 
process are the applicant, persons who opposed the application before the local government (or their 
representatives), and the local government. Testimony from other persons must be submitted in writing. 
It takes a majority of Commissioners present to find that no substantial issue is raised by the appeal. 
 

4. De Novo Permit Review 

If a substantial issue is found to exist, the Commission will evaluate the project under a de novo permit 
review. The de novo permit may be considered by the Commission at the same time as the substantial 
issue hearing or at a later time. The applicable test for the Commission to consider in a de novo review 
of the project is whether the proposed development is in conformity with the certified Local Coastal 
Program and the public access and public recreation policies of the Coastal Act. If a de novo hearing is 
held, testimony may be taken from all interested persons. 
 
In this case, if the Commission finds substantial issue, the Commission may proceed to the de novo 
hearing on the merits of the project.  The staff recommendation on de novo review of this project is on 
Page 5 of this report. 
  

D. SUMMARY OF APPEAL CONTENTIONS 
The appeals filed by Michael Plen, Carol Bretonne, Brian Pietro, and Raymond F. Hall are attached as 
Exhibit 6. The appeals contend that the approved project is not consistent with the provisions of the 
certified LCP that protect stream-based environmentally sensitive habitat areas, riparian habitat and 
public views. Staff has reviewed the appellants’ stated concerns in the context of specific LCP 
provisions in an effort to fully characterize the nature of the appellants’ contentions, even in those 
instances where specific citations to LCP policies were not included in the appeal. The relevant LCP 
provisions are therefore interpreted and analyzed as the basis of the appellants’ contentions, as detailed 
in the sections below. The appeals assert, in essence, the following:  
 
1. The project is inconsistent with Policy 3.1, Policy 3.4, Policy 3.23, and Policy 3.26 which require 
adequate buffers from sensitive riparian habitat. In this case, the City approved a residential 
development site located 48 feet from a stream at the southern end of the property. Therefore the 
proposed project does not meet the LCP’s requirement that new development provide a 100-foot buffer 
from ESHA. 
 
2. The project is inconsistent with Policy 6.1, Policy 6.2, Policy 6.5, Policy 6.7, and Policy 6.12 which 
protect public views and community character. The appellants’ contend that the city-approved 
development will block views to the ocean from harvester Road and Busch Drive. 
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See Exhibit 6 for the full text of the appeals. 

E. SUBSTANTIAL ISSUE DETERMINATION 
Substantial Issue Background 
Pursuant to Sections 30603 and 30625 of the Coastal Act, the appropriate standard of review for an 
appeal is whether a substantial issue exists with respect to the grounds raised by the appellants relative 
to the project’s conformity to the policies contained in the certified City of Malibu Local Coastal 
Program (LCP) or the public access policies of the Coastal Act. The appellants contend that the project, 
as approved by the City, is inconsistent with the City of Malibu’s LCP policies regarding stream-based 
environmentally sensitive habitat areas and visual resources.  
 
The term substantial issue is not defined in the Coastal Act. The Commission's regulations simply 
indicate that the Commission will hear an appeal unless it “finds that the appeal raises no significant 
question” (California Code of Regulations, Title 14, Section 13115(b)). In previous decisions on 
appeals, the Commission has been guided by the following factors in making such determinations: 
 
1.  The degree of factual and legal support for the local government’s decision that the development is 

consistent or inconsistent with the certified LCP and with the public access policies of the Coastal 
Act; 

 
2.  The extent and scope of the development as approved or denied by the local government; 
 
3.  The significance of the coastal resources affected by the decision; 
 
4.  The precedential value of the local government’s decision for future interpretation of its LCP; and 
 
5.  Whether the appeal raises only local issues, or those of regional or statewide significance. 

 
Even where the Commission chooses not to hear an appeal, Appellants nevertheless may obtain judicial 
review of the local government's coastal permit decision by filing a petition for a writ of mandate 
pursuant to Code of Civil Procedure, Section 1094.5 
 
In this case, for the reasons discussed further below, the Commission determines that the development 
as approved by the City presents a substantial issue.  

 
Environmentally Sensitive Habitat Areas 
The appellants contend that the project, as approved by the City, does not conform to the policies of the 
LCP with regard to minimum buffers from stream-based environmentally sensitive habitat areas 
(ESHA). The appeals assert that the project does not comply with the LCP policies (outlined below) 
because the City failed to require an adequate buffer from sensitive riparian habitat.   
 
The appellants raise issues with respect to consistency with the following provisions of the City of 
Malibu LCP:   
 
Policy 3.1 states: 
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Areas in which plant or animal life or their habitats are either rare or especially valuable 
because of their special nature or role in an ecosystem and which could be easily disturbed or 
degraded by human activities and developments are Environmentally Sensitive Habitat Areas 
(ESHAs) and are generally shown on the LUP ESHA Map. The ESHAs in the City of Malibu are 
riparian areas, streams, native woodlands, native grasslands/savannas, chaparral, coastal sage 
scrub, dunes, bluffs, and wetlands, unless there is site-specific evidence that establishes that a 
habitat area is not especially valuable because of its special nature or role in the ecosystem. 
Regardless of whether streams and wetlands are designated as ESHA, the policies and standards 
in the LCP applicable to streams and wetlands shall apply. Existing, legally established 
agricultural uses, confined animal facilities, and fuel modification areas required by the Los 
Angeles County Fire Department for existing, legal structures do not meet the definition of 
ESHA.(Emphasis added) 

 
Policy 3.4 states: 
 

Any area not designated on the LUP ESHA Map that meets the ESHA criteria is ESHA and shall 
be accorded all the protection provided for ESHA in the LCP. The following areas shall be 
considered ESHA, unless there is compelling site-specific evidence to the contrary: 

1) Any habitat area that is rare or especially valuable from a local, regional, or statewide 
basis. 

2) Areas that contribute to the viability of plant or animal species designated as rare, 
threatened, or endangered under State or Federal law. 

3) Areas that contribute to the viability of species designated as Fully Protected or Species 
of Special Concern under State law or regulations. 

4) Areas that contribute to the viability of plant species for which there is compelling 
evidence of rarity, for example, those designated 1b (Rare or endangered in California 
and elsewhere) or 2 (rare, threatened or endangered in California but more common 
elsewhere) by the California Native Plant Society. 

 
Policy 3.8 states:  
 

Environmentally Sensitive Habitat Areas (ESHAs) shall be protected against significant disruption 
of habitat values, and only uses dependent on such resources shall be allowed within such areas. 

 
Policy 3.23 states: 
 

Development adjacent to ESHAs shall minimize impacts to habitat values or sensitive species to 
the maximum extent feasible. Native vegetation buffer areas shall be provided around ESHAs to 
serve as transitional habitat and provide distance and physical barriers to human intrusion. 
Buffers shall be of a sufficient size to ensure the biological integrity and preservation of the 
ESHA they are designed to protect. All buffers shall be a minimum of 100 feet in width, except 
for the case addressed in Policy 3.27. [Emphasis added] 

 
Policy 3.26 states:  
 

Required buffer areas shall extend from the following points: 
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The outer edge of the canopy of riparian vegetation for riparian ESHA. 
The outer edge of the tree canopy for oak or other native woodland ESHA. 
The top of bluff for coastal bluff ESHA.[Emphasis added] 

 
 
Failure to provide adequate buffer for new development from stream ESHA, inconsistent with LCP 
setback requirements. 
 
The appellants assert that the development is inconsistent with the above cited policies because the City 
failed to require an adequate 100 ft. buffer from sensitive riparian habitat and stream even though 
alternative locations exist on site where such development may be accommodated while providing the 
required buffer.  
 
Certified Land Use Policy 3.1 defines Environmentally Sensitive Habitat Areas to include, among other 
resources, streams and riparian areas.  The Malibu LUP ESHA Map contains most known watercourses 
and ESHA locations throughout the Malibu Coastal Zone.  (Exhibit 2, page 1).  Policy 3.4 states that 
even resources not depicted on the Malibu ESHA Map are to be considered ESHA if the resources meet 
certain criteria, including any habitat area that is rare or especially valuable from a local, regional, or 
statewide basis.  Policy 3.23 requires a minimum 100 foot buffer from ESHA, to ensure development is 
at a distance sufficient to avoid impacts to the ESHA.  Policy 3.26 clarifies the starting point of the 
buffer within the ESHA to begin at the outer edge of the canopy of riparian vegetation for riparian 
ESHA.   
 
In this case, the City approved a residential development site near the middle of the property, located 48 
feet from a stream at the southern end of the property.  This stream empties from a culvert (running 
under Harvester Road) and flows east to southwest toward the ocean, but is not identified on the Malibu 
ESHA Map.  The Malibu ESHA Map identifies a blue-line stream just east of the subject parcel.  Still, 
the stream channel on the parcel, identified as a “drainage” throughout the City’s findings, is still an 
intermittent stream feature.  This stream is consistent with other similarly situated channels throughout 
the state identified as stream ESHA.  The Applicant’s biologist identified this drainage/erosion feature 
as ESHA under the policy language, in a letter dated June 14, 2006.  These variable flow drainage-type 
streams are especially valuable from a local perspective due to the potential wildlife and plant habitat.  
This is valuable from a regional and state perspective because it is a feature-type consistently considered 
to be important stream ESHA.  Policy 3.23 requires a 100 foot buffer from the stream.  Low lying 
grasses and iceplant cover the ground in the area surrounding and abutting the stream.  Accordingly, the 
outer edge of the riparian vegetation canopy is roughly the edge of the stream itself.   
 
The City-approved development is 48 feet from the identified stream ESHA and is therefore within the 
minimum 100 foot buffer, inconsistent with policies 3.1 and 3.23.  In the City Council’s findings 
rejected alternative locations that would site the house outside of the 100 foot minimum buffer.  The 
City Council took an off-site stream ESHA into consideration.  Ultimately the City determined that 
since all locations of the house would result in fuel modification impacts to on-site and off-site stream 
ESHA, and because the proposed location was the flattest site on the property, impacts to the stream (via 
fuel modification vegetation thinning extending out from residential development up to 200 feet) would 
impact the ESHA regardless of the house location.  However, these findings fail to consider the 
importance of the underlying policy requirement, that the 100 foot buffer be maintained.  Siting 
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development within a minimum buffer poses impacts beyond potential fuel modification impacts.  Such 
impacts include ground disturbance due to grading activities and light projections closer to the stream, 
for instance.  Since fuel modification impacts to the stream vegetation were certain to occur, siting the 
development outside of the buffer would actually have at least some benefit in that it would avoid 
encroachment closer to the stream.   
 
The appellants identify an alternative location to the northwest of the approved site, which would locate 
the house outside of the buffer.  While the appellants’ alternative site may require some additional 
grading, this alternative could be revised to locate the house closer to the street and therefore closer to 
the flatter areas of the parcel.   
 
Given the location of an alternative site outside of minimum ESHA buffers, the Commission finds that 
the City’s approval is inconsistent with Malibu’s certified Local Coastal Plan’s requirements.        
 
Scenic and Visual Resources 
The Appellants contend that the City-approved residence does not conform to the certified Land Use 
Plans concerning public views and community character.   
 
Scenic and Visual Policy 6.1 states: 
 

The Santa Monica Mountains, including the City, contain scenic areas of regional and national 
importance. The scenic and visual qualities of these areas shall be protected and, where feasible, 
enhanced. 

 
Scenic and Visual Policy 6.2 states: 
 

Places on and along public roads, trails, parklands, and beaches that offer scenic vistas are 
considered public viewing areas. Existing public roads where there are views of the ocean and other 
scenic areas are considered Scenic Roads. Public parklands and riding and hiking trails which 
contain public viewing areas are shown on the LUP Park Map. The LUP Public Access Map shows 
public beach parks and other beach areas accessible to the public that serve as public viewing 
areas.  

 
Scenic and Visual Policy 6.5 states:  
 

New development shall be sited and designed to minimize adverse impacts on scenic areas visible 
from scenic roads or public viewing areas to the maximum feasible extent. If there is no feasible 
building site location on the proposed project site where development would not be visible, then the 
development shall be sited and designed to minimize impacts on scenic areas visible from scenic 
highways or public viewing areas, through measures including, but not limited to, siting 
development in the least visible portion of the site, breaking up the mass of new structures, 
designing structures to blend into the natural hillside setting, restricting the building maximum size, 
reducing maximum height standards, clustering development, minimizing grading, incorporating 
landscape elements, and where appropriate, berming. 

 
Scenic and Visual Policy 6.7 states:  
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The height of structures shall be limited to minimize impacts to visual resources. The maximum 
allowable height, except for beachfront lots, shall be 18 feet above existing or finished grade, 
whichever is lower. On beachfront lots, or where found appropriate through Site Plan Review, the 
maximum height shall be 24 feet (flat roofs) or 28 feet (pitched roofs) above existing or finished 
grade, whichever is lower. Chimneys and rooftop antennas may be permitted to extend above the 
permitted height of the structure. 

 
Scenic and Visual Policy 6.12 states: 
 

All new structures shall be sited and designed to minimize impacts to visual resources by: 
1) Ensuring visual compatibility with the character of surrounding areas. 
2) Avoiding large cantilevers or understories. 
3) Setting back higher elements of the structure toward the center or uphill portion of the 

building. 
 
The City-approved residence is located downslope and to the west of Harvester Road in a densely 
developed rural residential neighborhood.  The approved residence maintains a maximum height of 18 
feet, which results in elevations above Harvester Road and Busch Drive as high as 5 to 10 feet above the 
roadbed.  The appellants contend that this is a scenic area and that the house will block views from 
public roads and trails near the site.   
 
The Malibu certified Local Coastal Plan requires protection of scenic areas and coastal views from 
public viewpoints.  Policy 6.2 defines “public viewing areas,” in part, as public roads and trails and 
states that existing public roads where there are views of the ocean and other scenic areas are considered 
Scenic Roads. Policy 6.5 requires new development be sited and designed to minimize adverse impacts 
on scenic areas visible from scenic roads or public viewing areas to the maximum feasible extent.  
Policy 6.7 limits the height of structures to minimize impacts to visual resources.  Policy 6.12 requires 
structures are visually compatible with the character of surrounding areas.   
 
In this case, Harvester Road and Busch Drive are residential streets that allow limited views to the 
ocean.  However, there is a particularly open view from Harvester Road immediately uphill to the east 
of the building site.  Accordingly, pursuant to Policy 6.2, the fact that there are coastal views from this 
road elevates it to a scenic road.  The subject parcel also contains a City-identified proposed trail 
segment.  This trail segment is located along the exact same southern portion of the parcel that the City 
approved the applicant’s offer-to-dedicate a trail (along Busch Drive).  Consistent with the definition in 
Policy 6.2, this trail site will be a public viewing area.  The approved residence will be visible from the 
trail when looking northwest.  However, as one moves from the east to west along the trail (downhill) 
the view to the northwest improves.  The proposed residence will be 18 feet tall, which is consistent 
with Policy 6.7 and the Rural Residential land use designation and zoning district.  While the approved 
residence will block some views from Harvester Road and the trail segment, the residence is sited on the 
flattest part of the site to avoid extensive grading and landform alteration.  Additionally, while the large 
residence could be smaller, it is approximately 2,000 square feet below the maximum site coverage 
requirement.  In addition, the reduction in the size of the residence would not appreciably change the 
project’s visibility from public viewing areas. Therefore, this site and any site around the flatter portion 
of the property make use of the best site from a landform standpoint.  This structure will impact private 
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views mostly, with minimized impacts to public viewpoints.  Therefore, the subject residence is 
consistent with the certified scenic and visual policies.   
 
The subject parcel is located within a densely developed upscale residential area containing residential 
structures with varied styles, sizes and finishes.  The appellants suggest that the City-approved home 
represents a style unlike others in the community and therefore visually incompatible.  However, 
numerous homes are similar in bulk, height, color and style.  The city-approved home does not represent 
a departure from the styles in this area.  For instance, it will incorporate neutral earth tone colors.  The 
10-15 residences in the immediate vicinity range from approximately 3,500 sq. ft. to 8,000 sq. ft.  
Accordingly, the proposed 7,416 sq. ft. house will be among the larger homes in the area.  However, the 
subject parcel is also one of the largest parcels in the area and, as stated above, the development area is 
well below the maximum potential development area as allowed under the RR2 zoning district.  
Additionally, while many of the other homes in the area are two-story, the proposed single-story 
residence will be shorter and extend west with the slope of the property.  This will have the effect of 
minimizing the visible bulk of the structure along Harvester Road.  For all these reasons, the 
Commission finds the City-approved residence is consistent with the Policy 6.12 visual compatibility 
requirement. 
 
Five Factor Test 
The first factor in evaluating the issue of whether the appeal raises a substantial issue, is the degree of 
factual and legal support for the local government’s decision that the development is consistent with the 
subject provisions of the certified LCP. In this case, the City has not provided an adequate policy basis 
for reducing the required 100 foot riparian buffer to 48 feet for the residence.  Further, the City has not 
provided any analysis of alternatives that could provide for the appropriate buffer from the sensitive 
riparian/stream habitat.  Therefore, the City has not provided a high degree of factual and legal support 
for the decision that the proposed development is consistent with the certified LCP policies related to 
biological resource protection, as explained in detail above. 
 
The second factor in evaluating the issue of whether the appeal raises a substantial issue is the extent 
and scope of the development as approved. As described above, the subject project involves single-
family residential and accessory structure development on an approximately 3.3 acre rural residential 
lot.  Given that this lot is not particularly large and the development type is consistent with the 
surrounding area, the extent and scope of the subject development on this particular lot is relatively 
small. 
 
The third factor in evaluating the issue of whether the appeal raises a substantial issue is the significance 
of coastal resources affected by the decision. In this case, the site is located in a developed rural 
residential community.  However, the size of the development makes scarce the important wildlife 
corridors and biotic exchange across communities and watersheds.  These coastal resources are 
important to preserve.  Therefore, the development will encroach into the environmentally sensitive 
habitat area buffer and pose potentially significant impacts to the stream ESHA. 
 
The fourth factor in evaluating the issue of whether the appeal raises a substantial issue is the 
precedential value of the local government’s decision for future interpretation of its LCP. In this case, 
the precedential value of the City’s decision for future interpretation of its LCP is potentially important 
because many other undeveloped lots may be developed in this community that could have similar 
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resource issues. Under the certified LCP, riparian habitats are specifically identified as unique, rare, and 
fragile habitats and specific policies are included in the LCP to provide protection of these resources. 
The certified LCP includes policies that require development adjacent to ESHA to be designed and 
located in a manner that will avoid adverse impacts to habitat resources, including measures such as 
setbacks, buffers, grading and water quality controls.  If residential development is not approved 
consistent with LCP policies, cumulative impacts of residential development in this area could result the 
continued degradation of coastal resources over time. 
 
The final factor in evaluating the issue of whether the appeal raises a substantial issue is whether the 
appeal raises only local issues, or those of regional or statewide significance.  The appeal not only raises 
local issues, but also has implications for resources of regional or statewide significance. The subject 
development raises issues associated with residential development on land containing ESHA.  This is a 
common issue throughout the Coastal Zone and therefore this appeal does have regional and statewide 
significance. 
 
Factors one, four and five favor a finding of substantial issue.  On balance, these factors outweigh the 
others under the facts of this particular case.  Therefore, for all of these reasons, the Commission finds 
that a substantial issue is raised with respect to the appellants’ contention that the project does not meet 
provisions of the certified Local Coastal Program regarding ESHA protection. 
 
The purpose of the substantial issue determination is to review the administrative record and establish 
whether a substantial question is raised with respect to the appellants’ assertions that the project does 
not conform to the certified LCP and public access policies of the Coastal Act. As described above, the 
Commission finds that the appellants’ contentions do raise substantial issues with regard to the 
consistency of the approved project with environmentally sensitive habitat standards of the certified 
Local Coastal Program. 
 
Substantial Issue Determination Conclusion 
In conclusion, the City-approved project raises substantial issues with respect to its conformance with 
applicable LCP provisions related to minimum ESHA buffer requirements. Therefore, the Commission 
finds that a substantial issue exists with respect to the approved project’s conformance with the certified 
City of Malibu LCP, and takes jurisdiction over the CDP application for the proposed project.  
 

F. DE NOVO COASTAL DEVELOPMENT PERMIT ANALYSIS 
The standards of review for this CDP application are the City of Malibu certified LCP and the public 
access and recreation policies of the Coastal Act. All Substantial Issue Determination findings and 
previously cited policies above are incorporated herein by reference. 

1. Revised Project Description 
In consultation with Commission staff, the Applicant has revised the project to address the overriding 
issue on appeal and staff’s concerns. The primary alternative identified by Commission staff in Section 
E (Substantial Issue Determination) of this Report includes re-locating the house approximately 52 feet 
to the northwest of the original residence location.  In consultation with Commission staff, the Applicant 
has revised the originally approved project consistent with this alternative location (Exhibits 7 and 8).  
As now proposed, the residence will be relocated and will be at least 100 feet from the southern 
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drainage, in order to provide an adequate buffer from all riparian areas.  Other than the new location, the 
proposed project is identical to what was approved originally by the Malibu City Council. 
 
Special Condition Two (2) requires the applicant to submit final revised plans adequate to ensure the 
applicant’s proposed revisions to the originally approved project are adequately implemented.  The final 
plans must be in substantial conformance with the preliminary plans prepared by Jay Falamaki Design 
Studio, dated August 2014. 
 

2. Environmentally Sensitive Habitat Area 
Land Use Policy 3.43 states: 
 

New septic systems shall be sited and designed to ensure that impacts to ESHA are minimized, 
including those impacts from grading and site disturbance as well as the introduction of increased 
amounts of water. Adequate setbacks and/or buffers shall be required to protect ESHA and to 
prevent lateral seepage from the leachfield(s) or seepage pit(s) into stream waters or the ocean. 

 
Land Use Policy 3.46 states: 
 

Grading or earthmoving exceeding 50 cubic yards shall require a grading permit. Grading plans 
shall meet the requirements of the local implementation plan with respect to maximum quantities, 
maximum cuts and fills, remedial grading, grading for safety purposes, and maximum heights of cut 
or fill. Grading proposed in or adjacent to an ESHA shall be minimized to the maximum extent 
feasible. 

 
Land Use Policy 3.47 states: 
 

Earthmoving during the rainy season (extending from November 1 to March 1) shall be prohibited 
for development that is 1) located within or adjacent to ESHA, or 2) that includes grading on slopes 
greater than 4:1. In such cases, approved grading shall not be undertaken unless there is sufficient 
time to complete grading operations before the rainy season. If grading operations are not 
completed before the rainy season begins, grading shall be halted and temporary erosion control 
measures shall be put into place to minimize erosion until grading resumes after March 1, unless the 
City determines that completion of grading would be more protective of resources. 

 
Land Use Policy 3.48 states: 
 

Where grading is permitted during the rainy season (extending from November 1 to March 1), 
erosion control measures such as sediment basins, silt fencing, sandbagging, installation of 
geofabrics, shall be implemented prior to and concurrent with grading operations. Such measures 
shall be maintained through final grading and until landscaping and permanent drainage is 
installed. 

 
Land Use Policy 3.49 states: 
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Grading during the rainy season may be permitted to remediate hazardous geologic conditions that 
endanger public health and safety. 

 
Land Use Policy 3.50 states: 
 

Cut and fill slopes and other areas disturbed by construction activities (including areas disturbed by 
fuel modification or brush clearance) shall be landscaped or revegetated at the completion of 
grading. Landscape plans shall provide that: 

1) Plantings shall be native, drought-tolerant plant species, and blend with the existing natural 
vegetation and natural habitats on the site, except as noted below. 

2) Invasive plant species that tend to supplant native species and natural habitats shall be 
prohibited. 

3) Non-invasive ornamental plants and lawn may be permitted in combination with native, 
drought-tolerant species within the irrigated zone(s) required for fuel modification nearest 
approved residential structures. 

4) Landscaping or revegetation shall provide 90 percent coverage within five years, or that 
percentage of ground cover demonstrated locally appropriate for a healthy stand of the 
particular native vegetation type chosen for restoration. Landscaping or revegetation that is 
located within any required fuel modification thinning zone (Zone C, if required by the Los 
Angeles County Fire Department) shall provide 60 percent coverage within five years. 

5) Any landscaping, or revegetation shall be monitored for a period of at least five years 
following the completion of planting. Performance criteria shall be designed to measure the 
success of the plantings. Midcourse corrections shall be implemented if necessary. If 
performance standards are not met by the end of five years, the monitoring period shall be 
extended until the standards are met. 

 
Land Use Policy 3.59 states: 
 

All new development shall be sited and designed to minimize required fuel modification and 
brushing to the maximum extent feasible in order to minimize habitat disturbance or destruction, 
removal or modification of natural vegetation, and irrigation of natural areas, while providing for 
fire safety, as required by Policies 4.45 through 4.54. Development shall utilize fire resistant 
materials and incorporate alternative fuel modification measures, such as firewalls (except where 
this would have impacts on visual resources), and landscaping techniques, where feasible, to 
minimize the total area modified. All development shall be subject to applicable federal, state and 
county fire protection requirements. 

 
Land Use Policy 3.60 states: 
 

As required by Policy 4.49, applications for new development shall include a fuel modification plan 
for the project site, approved by the County Fire Department. Additionally, applications shall 
include a site plan depicting the brush clearance, if any, that would be required on adjacent 
properties to provide fire safety for the proposed structures. 

 
Land Use Policy 3.61 states:  
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Applications for new development shall include a quantification of the acreage of natural vegetation 
that would be removed or made subject to thinning, irrigation, or other modification by the 
proposed project, including building pad and road/driveway areas, as well as required fuel 
modification on the project site and brush clearance on adjacent properties. 

 
Local Implementation Plan Section 4.8.1 states, in part: 
 

All new development shall include mitigation for unavoidable impacts to ESHA from the removal, 
conversion, or modification of natural habitat for new development, including required fuel 
modification and brush clearance, except as provided in Section 4.8.2 of the Malibu LIP for impacts 
to wetlands. The acreage of habitat impacted shall be determined based on the size of the approved 
development area, road/driveway area, required fuel modification on the project site, and required 
brush clearance, if any, on adjacent properties. 
 
One of the following three Habitat Impact Mitigation methods shall be required: 1) habitat 
restoration; 2) habitat conservation; or 3) in-lieu fee for habitat conservation. The permit shall 
include conditions setting forth the requirements for habitat mitigation. 

 
As described above, the subject property is dominated by ruderal non-native vegetation and a patch of 
native vegetation.  The parcel contains a previously altered drainage stream that flows from east to west 
along the southern end of the parcel (along to Busch Drive and then downhill to the west).  As revised, 
the proposed project will be sited at least 100 feet from the on-site stream to the south and over 130 feet 
from the off-site stream to the northwest.  The house will be closer to native scrub vegetation, which 
exists between the revised home site and the off-site stream to the northwest.   
 

ESHA Designation 
As discussed in the Substantial Issue findings above, LUP Policy 3.1 defines Environmentally Sensitive 
Habitat Areas to include, among other resources, streams and riparian areas.  The Malibu LUP ESHA 
Map contains most known watercourses and ESHA locations throughout the Malibu Coastal Zone.  
(Exhibit 2, page 2).  Policy 3.4 states that even resources not depicted on the Malibu ESHA Map are to 
be considered ESHA if the resources meet certain criteria, including any habitat area that is rare or 
especially valuable from a local, regional, or statewide basis.  Policy 3.23 requires a minimum 100 foot 
buffer from ESHA, to ensure development is at a distance sufficient to avoid impacts to the ESHA.  
Policy 3.26 clarifies the starting point of the buffer within the ESHA to begin at the outer edge of the 
canopy of riparian vegetation for riparian ESHA. 
 
In this case, the majority of the proposed development area on site primarily consists of non-native 
grassland and a community of native scrubland community, neither of which contain sensitive species or 
habitat that constitute ESHA.  However, the subject property contains the above referenced stream.  
Pursuant to LUP Policy 3.1, the on-site stream is included as ESHA.  Additionally, even though it is not 
identified on the City’s ESHA Map (Exhibit 2, page 2), the stream is part of a watershed system that 
provides potential habitat for important wildlife and plant communities.  Additionally, the subject 
stream has previously been degraded during past grading and fill activities.  While there may not be 
sensitive species associated with the stream at present, the stream channel can reestablish its riparian 
corridor through the proposed site restoration and vegetation management plan.   
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Accordingly, the stream is ESHA and the LCP requires a minimum 100 foot buffer.   
 
Conformity with LCP Policies     
 
In addition to ESHA buffer, Policy 3.59 requires that all new development shall be sited and designed to 
minimize required fuel modification and brushing to the maximum extent feasible in order to minimize 
habitat disturbance or destruction, removal or modification of natural vegetation, and irrigation of 
natural areas, while providing for fire safety. The development can be sited and designed to minimize 
ESHA impacts by measures that include but are not limited to: limiting the size of structures, limiting 
the number of accessory structures and uses, clustering structures, siting development in any existing 
disturbed habitat areas rather than undisturbed habitat areas, locating development as close to existing 
roads and public services as feasible, and locating structures near other residences in order to minimize 
additional fuel modification.  
 
In this case, siting and design alternatives have been considered in order to identify the alternative that 
can avoid and minimize impacts to ESHA to the greatest extent feasible. As originally approved by the 
City, the project would have resulted in significant adverse impacts to the stream and riparian habitat on 
site due to the failure to provide the required 100 ft. buffer from these areas. 
 
In consultation with Commission staff, the Applicant has revised the project to address the Appellants’ 
contentions and staff’s concerns. One of the alternatives identified by Commission staff in Section E 
(Substantial Issue Determination) of this Report includes relocation of the house to the northwest and 
outside of the 100 foot stream buffer.  In consultation with Commission staff, the Applicant has revised 
the originally approved project consistent with this alternative location (Exhibit 8).  As now proposed, 
the primary residence will be relocated approximately 52 feet to the northwest of the stream in order to 
ensure that the development site is outside of the minimum stream ESHA buffer.  In addition, staff has 
worked with the applicant to evaluate other potential areas on site for the development to be located and 
staff concurs with the applicant’s determination that the proposed revised location for the residence is 
the most appropriate location on site that would minimize adverse impacts to ESHA and coastal 
resources to the extent feasible.  Given the size and configuration of the property, there are no 
alternative locations on-site that would provide a greater setback from the ESHA or avoid fuel 
modification requirements within the on-site ESHA. 
 
The proposed residence must be sited where revised/proposed to maintain the 100 foot buffer and for the 
following reasons: 1) if moved north even by 5-10 feet, the residence will be sited within native scrub 
vegetation (non-ESHA), inconsistent with LCP ESHA policies and Scenic and Visual Policies directing 
development outside of native vegetation and ESHA; if moved west, substantial landform alteration 
would be required in order to safely site the residence, inconsistent with hazards policies, visual 
resources policies and water quality policies; and, finally, if moved east, the residence will violate front 
yard setbacks under the RR2 zoning district and pose additional public view impacts from Harvester 
Road.  Accordingly, the revised project has located development within the best development site with 
regard to avoiding development within ESHA or ESHA buffer even though fuel modification activities, 
including complete clearance up to 20 feet from the house and thinning between 20 and 200 feet (which 
will include the entire stream ESHA buffer to the south) will occur within the ESHA buffer. In this case, 
there are no other feasible siting alternatives.  Further, the Los Angeles Fire Department does not 



A-4-MAL-13-0257 (Safapour) 

 33 

typically require fire clearance within a stream/drainage, aside from the removal of dead wood.  
Accordingly, the fuel modification activities will not directly impact the stream. 
 
All proposed structures are located within this development area. Any reduction in the size of the 
development area would not result in any significant reduction in fuel modification requirements within 
ESHA. As such, the Commission concludes that the proposed siting and design of the project will 
minimize impacts to ESHA to the extent feasible.  
 
In addition, the Commission finds that the use of non-native and/or invasive plant species for residential 
landscaping results in both direct and indirect adverse effects to native plants species indigenous to the 
area.  Direct adverse effects from such landscaping result from the direct occupation or displacement of 
native plant communities by new development and associated non-native landscaping, and mitigation 
for that effect was discussed in the previous section.  Indirect adverse effects include offsite migration 
and colonization of native plant habitat by non-native/invasive plant species (which tend to outcompete 
native species) adjacent to new development.  The Commission notes that the use of exotic plant species 
for residential landscaping has already resulted in significant adverse effects to native plant communities 
in the area.  This sort of impact was not addressed in the prior section.  Therefore, in order to minimize 
adverse effects to the indigenous plant communities of the area that are not directly and immediately 
affected by the proposed development, Special Condition Six (6) requires that all landscaping consist 
primarily of native plant species and that invasive plant species shall not be used. There are several non-
native invasive tree species (eucalyptus and pepper trees) scattered throughout the site. This is required 
to be shown on the landscaping plan. 
 
In addition, the Commission has found that night lighting of ESHA may alter or disrupt feeding, nesting, 
and roosting activities of native wildlife species. Therefore, Special Condition Eight (8) limits night 
lighting of the site in general; limits lighting to the developed area of the site; and requires that lighting 
be shielded downward.  Limiting security lighting to low intensity security lighting will assist in 
minimizing the disruption of wildlife that is commonly found in this rural and relatively undisturbed 
area and that traverses the area at night.   
 
Additionally, in order to ensure that vegetation clearance for fire protection purposes does not occur 
prior to commencement of grading or construction of the proposed structures, Special Condition 
Thirteen (13) provides that non-ESHA native vegetation shall not be removed until grading or building 
permits have been secured and construction of the permitted structures has commenced. This limitation 
avoids loss of native vegetation coverage resulting in unnecessary erosion in the absence of adequately 
constructed drainage and run-off control devices and implementation of the landscape and interim 
erosion control plans.  Additionally, fuel modification activities must be outside protected root zone area 
of surrounding trees and thinning/limbing activities proposed must not take place within the stream 
ESHA.   
 
The Commission also finds that the amount and location of any new development that could be built in 
the future on the subject site consistent with the resource protection policies of the Coastal Act and 
certified Local Coastal Plan are significantly limited by the unique nature of the site and the 
environmental constraints discussed above.  Therefore, the permitting exemptions that may otherwise 
apply under the Coastal Act for, among other things, improvements to existing single family homes and 
repair and maintenance activities may be inappropriate here.  In recognition of that fact, and to ensure 
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that any future structures, additions, change in landscaping or intensity of use at the project site that may 
otherwise be exempt from coastal permit requirements are reviewed by the Commission for consistency 
with the resource protection policies of the Coastal Act, Special Condition Nine (9)  is required.   
 
In addition, in order to ensure that the other special conditions of this permit (and those associated with 
4-97-255) are adequately implemented, Special Condition Eleven (11) provides that the applicant 
irrevocably authorizes, on behalf of the applicant and all successors-in-interest with respect to the 
subject property, Coastal Commission staff and its designated agents to enter onto the property to 
undertake site inspections for the purpose of monitoring compliance with the permit.  Further, Special 
Condition Nine (9) requires the applicant to record a deed restriction that imposes the terms and 
conditions of this permit as restrictions on use and enjoyment of the property and thereby provides any 
prospective purchaser of the site with recorded notice that the restrictions are imposed on the subject 
property.  
 
For the reasons set forth above, the Commission finds that the proposed project, as conditioned, is 
consistent with the habitat protection policies of the certified Local Coastal Plan and expressly 
incorporated Chapter 3 policies of the Coastal Act. 
 

3. Visual Resources 
 
The City of Malibu’s certified Local Coastal Plan contains several policies designed to ensure scenic 
and visual resources are protected.   
 
Scenic and Visual Policy 6.9 states: 
 

All new development shall be sited and designed to minimize alteration of natural landforms by: 
1) Conforming to the natural topography. 
2) Preventing substantial grading or reconfiguration of the project site. 
3) Eliminating flat building pads on slopes. Building pads on sloping sites shall utilize split 

level or stepped-pad designs. 
4) Requiring that man-made contours mimic the natural contours. 
5) Ensuring that graded slopes blend with the existing terrain of the site and surrounding area. 
6) Minimizing grading permitted outside of the building footprint. 
7) Clustering structures to minimize site disturbance and to minimize development area. 
8) Minimizing height and length of cut and fill slopes. 
9) Minimizing the height and length of retaining walls. 
10) Cut and fill operations may be balanced on-site, where the grading does not substantially 

alter the existing topography and blends with the surrounding area. Export of cut material 
may be required to preserve the natural topography. 

 
Scenic and Visual Policy 6.10 states:  
 

New development, including a building pad, if provided, shall be sited on the flattest area of the 
project site, except where there is an alternative location that would be more protective of visual 
resources or ESHA. 



A-4-MAL-13-0257 (Safapour) 

 35 

 
Scenic and Visual Policy 6.23 states:  
 

Exterior lighting (except traffic lights, navigational lights, and other similar safety lighting) shall be 
minimized, restricted to low intensity fixtures, shielded, and concealed to the maximum feasible 
extent so that no light source is directly visible from public viewing areas. Night lighting for sports 
courts or other private recreational facilities in scenic areas designated for residential use shall be 
prohibited. 

 
Scenic and Visual Policy 6.27 states: 
 

New development shall minimize removal of natural vegetation. Existing native trees and plants 
shall be preserved on the site, consistent with Policy 3.60. 

  
Scenic and Visual Policy 6.28 states: 
 

All new development shall be sited and designed to minimize required fuel modification and 
brushing to the maximum extent feasible. Development shall incorporate alternative fuel 
modification measures, where feasible, in order to minimize the visual resource impacts of site 
disturbance, removal, and thinning of natural vegetation. 

 
The proposed project area is located at the intersection of Harvester Road and Busch Drive.  Harvester is 
upslope of the property which slopes downhill to the west and south. The ocean is visible from 
Harvester Road and Busch Drive.  Additionally, as discussed in subsection 8 below, the applicant is 
offering to dedicate a public trail that will run along Busch Drive, with some views to the ocean.  The 
Malibu certified Local Coastal Plan requires protection of scenic areas and coastal views from public 
viewpoints.  Policy 6.2 defines “public viewing areas,” in part, as public roads and trails and states that 
existing public roads where there are views of the ocean and other scenic areas are considered Scenic 
Roads. Policy 6.5 requires new development to be sited and designed to minimize adverse impacts on 
scenic areas visible from scenic roads or public viewing areas to the maximum feasible extent.  Policy 
6.7 limits the height of structures to minimize impacts to visual resources.  Policy 6.12 requires 
structures to be visually compatible with the character of surrounding areas.  Development must be sited 
and designed to protect views to and along the ocean/scenic coastal areas, to minimize alteration of 
natural land forms, to be visually compatible with the character of the surrounding area.  Additionally, 
the visual policies limit light pollution and the removal of natural vegetation.     
 
In this case, the revised project location will site the residence on a mostly flat portion of the property, 
but as the residence expands to the west, the building site slopes down.  The residence will make use of 
split-level development to conform to the slope contour.  The residence will be 18 feet tall, which will 
cause the structure to extend above the Harvester and Busch roadways by about 5-10 feet.  Harvester 
Road and Busch Drive are residential streets that provide access from the west to uphill residential 
areas. Near the subject parcel, these roads are not considered thoroughfares of public vista stops or 
public recreation areas. However, under the language of Policy 6.2, these two roads are public roads and 
therefore public viewing areas.   Additionally, the future trail site along Busch Drive will be a public 
viewing site.  Accordingly, some public views will be lost due to the new residence.  However, the 
residence cannot be located elsewhere on site, due to ESHA buffers and much steeper slopes to the west.  
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Therefore, it is more appropriate in this case to locate the residence closer to Harvester and toward the 
flat portion of the site, rather than intrude into buffers or significantly alter the landscape.  View 
corridors along Harvester and Busch Drive will remain.  However, certain elements of the residence, 
including lighting have the potential to raise the visibility of the project.  Therefore, the Commission 
imposes Special Condition Eight (8) to ensure that lighting be restricted so as not to cast into stream 
ESHA or far outside the building footprint.   
 
The LCP also requires new development to be consistent with the community character of surrounding 
development.  The subject neighborhood contains residences of various styles, sizes and materials.  The 
proposed residence, while large, is below the maximum lot development square footage requirement by 
approximately 2,000 square feet.  Therefore, the Commission finds that the proposed development will 
be visually compatible with the character of the surrounding area.   
 
For the reasons set forth above, the Commission finds that the proposed project, as revised and 
conditioned, is consistent with the scenic and visual resource protection policies of the certified Local 
Coastal Plan and expressly incorporated Chapter 3 policies of the Coastal Act. 

4. Water Quality 
 
Land Use Policy 3.95 states: 
 

New development shall be sited and designed to protect water quality and minimize impacts to 
coastal waters by incorporating measures designed to ensure the following: 

1) Protecting areas that provide important water quality benefits, areas necessary to maintain 
riparian and aquatic biota and/or that are susceptible to erosion and sediment loss. 

2) Limiting increases of impervious surfaces. 
3) Limiting land disturbance activities such as clearing and grading, and cut-and-fill to reduce 

erosion and sediment loss. 
4) Limiting disturbance of natural drainage features and vegetation. 

 
Land Use Policy 3.96 states: 
 

New development shall not result in the degradation of the water quality of groundwater basins or 
coastal surface waters including the ocean, coastal streams, or wetlands. Urban runoff pollutants 
shall not be discharged or deposited such that they adversely impact groundwater, the ocean, 
coastal streams, or wetlands, consistent with the requirements of the Los Angeles Regional Quality 
Control Board’s municipal stormwater permit and the California Ocean Plan. 

 
Land Use Policy 3.97 states: 
 

Development must be designed to minimize, to the maximum extent feasible, the introduction of 
pollutants of concern1 that may result in significant impacts from site runoff from impervious areas. 
To meet the requirement to minimize “pollutants of concern,” new development shall incorporate a 
Best Management Practice (BMP) or a combination of BMPs best suited to reduce pollutant loading 
to the maximum extent feasible. 
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Land Use Policy 3.102 states: 
 

Post-construction structural BMPs (or suites of BMPs) should be designed to treat, infiltrate, or 
filter the amount of stormwater runoff produced by all storms up to and including the 85th 
percentile, 24-hour storm event for volume-based BMPs and/or the 85th percentile, 1-hour storm 
event (with an appropriate safety factor, i.e. 2 or greater) for flow-based BMPs. This standard shall 
be consistent with the most recent Los Angeles Regional Water Quality Control Board municipal 
stormwater permit for the Malibu region or the most recent California Coastal Commission Plan for 
Controlling Polluted Runoff, whichever is more stringent. 

 
Land Use Policy 3.110 states: 
 

New development shall include construction phase erosion control and polluted runoff control plans. 
These plans shall specify BMPs that will be implemented to minimize erosion and sedimentation, 
provide adequate sanitary and waste disposal facilities and prevent contamination of runoff by 
construction chemicals and materials. 

 
Land Use Policy 3.111 states: 
 

New development shall include post-development phase drainage and polluted runoff control plans. 
These plans shall specify site design, source control and treatment control BMPs that will be 
implemented to minimize post-construction polluted runoff, and shall include the monitoring and 
maintenance plans for these BMPs. 

 
The Commission recognizes that new development has the potential to adversely impact coastal water 
quality and aquatic resources because changes such as the removal of native vegetation, the increase in 
impervious surfaces, and the introduction of new residential uses cause increases in runoff, erosion, and 
sedimentation, reductions in groundwater recharge and the introduction of pollutants such as petroleum, 
cleaning products, pesticides, and other pollutants, as well as effluent from septic systems. 
 
The proposed development will result in an increase in impervious surfaces, which leads to an increase 
in the volume and velocity of stormwater runoff that can be expected to leave the site and eventually be 
discharged to coastal waters, including streams, wetlands, and estuaries. The pollutants commonly found 
in runoff associated with residential use can reduce the biological productivity and the quality of such 
waters and thereby reduce optimum populations of marine organisms and have adverse impacts on 
human health.  
 
In past permit actions, the Commission has required development be located a minimum distance of 100 
feet from streams, in addition to requiring the employment of best management practices to minimize 
runoff of pollutants, in order to protect water quality. The 100-foot setback is measured from the outer 
edge of the riparian canopy, or the top of bank where there is no riparian vegetation.  This setback 
provides sufficient area for infiltration of runoff, prevention of erosion and sedimentation, minimization 
of the spread of invasive exotic plant and animal species, and to allow for an adequate and functional 
natural vegetation buffer consistent with the certified LCP Policy 3.23 and incorporated Coastal Act 
Section 30231.  In this case, in consultation with Commission staff, the applicant has revised the project 
to relocate all proposed development more than 100 ft. from the stream on site consistent with the 
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provisions of the LCP and the Coastal Act, as incorporated in the LCP. Given the configuration and 
constraints of the subject property, there are no alternative locations for siting the residential 
development that would serve to increase the setback from the on-site stream, without significant 
landform alteration and intrusion into a native plant community.  
 
In order to minimize the potential for such adverse impacts to water quality and aquatic resources 
resulting from runoff both during construction and in the post-development stage, Special Conditions 
Four (4) and Five (5) require the incorporation of Best Management Practices designed to control the 
volume, velocity and pollutant load of stormwater and dry weather flows leaving the developed site, 
including: 1) site design, source control and/or treatment control measures; 2) implementing erosion 
sediment control measures during construction and post construction; and 3) revegetating all graded and 
disturbed areas with primarily native landscaping.  
 
The Commission finds that the minimization of site erosion will minimize the project’s potential 
individual and cumulative contribution to adversely water quality, including to the stream located 
downslope from the project area.  Erosion can best be minimized by requiring the applicant to landscape 
all disturbed areas of the site with native plants, compatible with the surrounding environment.  
Therefore, in order to minimize erosion and resultant sedimentation of downslope stream areas, Special 
Condition Five (5) also requires that all disturbed and graded areas shall be stabilized and vegetated 
with appropriate native plant species. 
 
Additionally, the applicant’s consultants have concluded that the site is suitable for the proposed 
alternative onsite wastewater treatment system (AOWTS) proposed to serve the onsite wastewater 
treatment needs of the subject property. The City of Malibu Environmental and Building Safety 
Division has given in-concept approval of the system, finding that it meets the minimum requirements 
of Title 28 of the City of Malibu Plumbing Code.   The detailed system approval indicates that the 
system will be consistent with the onsite wastewater system requirements of the LCP as well. The 
Commission has consistently found that the conformance of systems with plumbing and health codes is 
protective of water quality.    
 
Therefore, the Commission finds that the proposed project, as conditioned, is consistent with the 
certified Local Coastal Program, including Section 30231 of the Coastal Act as expressly incorporated 
in the LCP. 
 

5. New Development Location 
The subject 3.3-acre parcel is designated as Rural Residential 2 (RR 2).  The RR 2 designation allows 
sensitively designed, large lot single family residential development, with agricultural uses and animal 
keeping as accessory uses to approved residential development.  The City’s certified Implementation 
Plan/Coastal Zoning Ordinance allow as a permitted use one single family dwelling unit per 2 acre legal 
lot.  This zone This zone limits the maximum height to 18 feet and limits total development square 
footage to 9,693 square feet in this case.  The proposed residence will have a height of 18 feet and a 
total development square footage of 7,416 square feet.  Therefore, the proposed development conforms 
to the City’s certified Coastal Zoning Code sections for Rural Residential 2 (RR 2) zoning. 
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However, future improvements to the proposed unit such as additional square footage could raise issues 
with regard to individual or cumulative impacts to coastal resources. Such improvements and their 
potential impacts must be addressed by the Commission to ensure conformance with the certified Local 
Coastal Program and its incorporation in their entirety the Chapter 3 policies of the Coastal Act.  
 
To ensure that any additions or improvements that could further intensify the use of the approved 
development will be reviewed by the Commission, Special Condition Nine (9) requires that any 
additions or improvements related to the residence, that may otherwise be exempt from coastal permit 
requirements, shall be reviewed for consistency with the resource protection policies of the certified 
LCP.  
 
Additionally, Special Condition Ten (10) requires the applicant to record a deed restriction that imposes 
the terms and conditions of this permit as restrictions on use and enjoyment of the property and provides 
any prospective purchaser of the site with recorded notice that the restrictions are imposed on the 
subject property. 
 
The Commission finds that, as conditioned, the proposed development is consistent with the certified 
Local Coastal Program policies and Sections 30250 and 30252 of the Coastal Act as incorporated 
therein. 

6. Hazards 
 
Hazards Policy 4.1 states: 
 

The City of Malibu and the Santa Monica Mountains coastal zone contains areas subject to hazards 
that present substantial risks to life and property. These areas require additional development 
controls to minimize risks, and include, but shall not be limited to, the following: 

1) Low Slope Stability & Landslide/Rockfall Potential: hillside areas that have the potential to 
slide, fail, or collapse. 

2) Fault Rupture: the Malibu Coast-Santa Monica Fault Zone. 
3) Seismic Ground Shaking: shaking induced by seismic waves traveling through an area as a 

result of an earthquake on a regional geologic fault. 
4) Floodprone areas most likely to flood during major storms. 
5) Liquefaction: areas where water-saturated materials (including soil, sediment, and certain 

types of volcanic deposits) can potentially lose strength and fail during strong ground 
shaking. 

6) Liquefaction/Floodprone areas where saturated sediments lie in flood plains. 
7) Tsunami: shoreline areas subject to inundation by a sea wave generated by local or distant 

earthquake, submarine landslide, subsidence, or volcanic eruption. 
8) Wave Action: shoreline areas subject to damage from wave activity during storms. 
9) Fire Hazard: areas subject to major wildfires classified in Fire Zone 4 or in the Very High 

Fire Hazard Severity Zone. 
 
Hazards Policy 4.2 states: 
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All new development shall be sized, designed and sited to minimize risks to life and property from 
geologic, flood, and fire hazard. 

 
Hazards Policy 4.3 states: 
 

Information should be provided to the public concerning hazards and appropriate means of 
minimizing the harmful effects of natural disasters upon persons and property relative to siting, 
design and construction. 

 
Hazards Policy 4.4 states: 
 

On ancient landslides, unstable slopes and other geologic hazard areas, new development shall only 
be permitted where an adequate factor of safety can be provided, consistent with the applicable 
provisions of Chapter 9 of the certified Local Implementation Plan. 

 
Hazards Policy 4.5 states: 
 

Applications for new development, where applicable, shall include a geologic/soils/geotechnical 
study that identifies any geologic hazards affecting the proposed project site, any necessary 
mitigation measures, and contains a statement that the project site is suitable for the proposed 
development and that the development will be safe from geologic hazard. Such reports shall be 
signed by a licensed Certified Engineering Geologist (CEG) or Geotechnical Engineer (GE) and 
subject to review and approval by the City Geologist. 

 
Hazards Policy 4.10 states: 
 

New development shall provide adequate drainage and erosion control facilities that convey site 
drainage in a non-erosive manner in order to minimize hazards resulting from increased runoff, 
erosion and other hydrologic impacts to streams. 

 
Hazards Policy 4.14 states: 
 

New development shall be prohibited on property or in areas where such development would present 
an extraordinary risk to life and property due to an existing or demonstrated potential public health 
and safety hazard. 

 
 
The proposed development is located in an area which is generally considered to be subject to slope 
stability hazards due to steep nature of the slopes. The subject property is best described as a 
southwest/northeast-trending ridge which is bound to the west by a north/south-trending canyon.  The 
proposed residence will be located on a relatively level portion of the site and will require 
approximately 645 cu. yds .of grading.   A soils and foundation exploration reports prepared by 
Mountain Geology, Inc. (2003-2005) found that the proposed project is feasible. The applicant’s 
foundation exploration for the proposed building site included a series of foundation and grading 
recommendations, which the applicant has incorporated into the project, to ensure the location is both 
feasible and structurally sound.  Special Condition One (1) requires that the applicant comply with the 
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recommendations contained in the foundation/grading report referenced as Substantive File Documents. 
These recommendations, including recommendations concerning foundations, sewage disposal, and 
drainage, shall be incorporated into all final design and construction plans, which must be reviewed and 
approved by the consultant prior to commencement of development.   
 
In addition, the Commission finds that the minimization of site erosion will minimize the project’s 
potential individual and cumulative contribution to impairing the site’s water quality, including to the 
stream located downslope to the south from the project area and ensure geologic site stability.  Erosion 
can best be minimized by requiring the applicant to landscape all disturbed areas of the site with native 
plants, compatible with the surrounding environment.  Therefore, in order to minimize erosion and 
resultant sedimentation of downslope stream areas, Special Condition Five (5) also requires that all 
disturbed and graded areas shall be stabilized and vegetated with appropriate native plant species.   
 
Further, to ensure that drainage is conveyed off site in a non-erosive manner, the Commission finds that 
it is necessary to require the applicant, as required by Special Condition Four (4) to submit drainage 
plans certified by the consulting geotechnical engineer as conforming to their recommendations.  Special 
Condition Four (4) also requires that the applicant implement Best Management Practices designed to 
control the volume, velocity and pollutant load of stormwater and dry weather flows leaving the 
developed site during construction in order to minimize erosion and ensure geologic stability on site. 
 
Lastly, to ensure the applicant is aware of the risks associated with constructing residential dwellings on 
the site, the Commission imposes Special Condition Three (3).  This condition requires the applicant to 
acknowledge and agree that the site may be subject to hazards, to assume the risks associated with the 
subject development, to waive any claim of damage or liability against the Commission and to indemnify 
and hold harmless the Commission for any for injury from such hazards.  
 
Therefore, for the reasons discussed above, the Commission finds that the proposed project, as 
conditioned, is consistent with geologic and engineering provisions of the certified Local Coastal 
Program and with Section 30253 of the Coastal Act, as expressly incorporated into the LCP. 

7. Public Access 
Public Access Policy 2.2 states: 
 

New development shall minimize impacts to public access to and along the shoreline and inland 
trails. The City shall assure that the recreational needs resulting from proposed development will 
not overload nearby coastal recreation areas by correlating the amount of development with local 
park acquisition and/or development plans with the provision of onsite recreational facilities to 
serve new development. 

 
Public Access Policy 2.4 states: 
 

Public accessways and trails shall be an allowed use in Environmentally Sensitive Habitat Areas. 
Where determined to be desirable (by consideration of supporting evidence), limited or controlled 
methods of access and/or mitigation designed to eliminate or minimize impacts to ESHA may be 
utilized. Accessways to and along the shoreline shall be sited, designed, and managed to avoid 
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and/or protect marine mammal hauling grounds, seabird nesting and roosting sites, sensitive rocky 
points and intertidal areas, and coastal dunes. 

 
Public Access Policy 2.5 states:  
 

New development shall be sited and designed to minimize impacts to public access and recreation 
along the shoreline and trails. If there is no feasible alternative that can eliminate or avoid all 
access impacts, then the alternative that would result in the least significant adverse impact shall be 
required. Impacts may be mitigated through the dedication of an access or trail easement where the 
project site encompasses an LCP mapped access or trail alignment, where the City, County, State, 
or other public agency has identified a trail used by the public, or where there is substantial 
evidence that prescriptive rights exist. Mitigation measures required for impacts to public access 
and recreational opportunities shall be implemented prior to or concurrent with construction of the 
approved development. 

 
Public Access Policy 2.11 states:  
 

Public land, including rights of way, easements, dedications, shall be utilized for public recreation 
or access purposes, where appropriate and consistent with public safety and the protection of 
environmentally sensitive habitat areas. 

 
Public Access Policy 2.49 states: 
 

A trail offer of dedication shall be required in new development where the property contains a LCP 
mapped trail alignment or where there is substantial evidence that prescriptive rights exist. An 
existing trail which has historically been used by the public may be relocated as long as the new 
trail alignment offers equivalent public use. Both new development and the trail alignment shall be 
sited and designed to provide maximum privacy for residents and maximum safety for trail users. 

 
Public Access Local Implementation Plan Section 12.5 states, in part: 
 

As a condition of approval and prior to issuance of a permit or other authorization for any new 
development identified in A through D of this section, except as provided in Section 12.6 of the 
Malibu LIP, an offer to dedicate an easement or a grant of easement (or other legal mechanism 
pursuant to Section 12.8.1(b) of the Malibu LIP) for one or more of the types of access identified in 
Section 12.3 (a-e) of the Malibu LIP shall be required and shall be supported by findings required 
by Sections 12.8.3-12.10 of the Malibu LIP; provided that no such condition of approval shall be 
imposed if the analysis required by Sections 12.8.3 (a) through (d) of the Malibu LIP establishes that 
the development will not adversely affect, either individually or cumulatively, the ability of the 
public to reach and use public tidelands and coastal resources or that the access dedication 
requirement will not alleviate the access burdens identified. 
 
A. New development on any parcel or location specifically identified in the Land Use Plan or in the 
LCP zoning districts as appropriate for or containing an historically used or suitable public access 
trail or pathway.[…] 
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Malibu’s certified Public Access policies require new development to minimize impacts to public access 
along inland trails.  Policy 2.4 allows public trails within ESHA as an allowable use. Policy 2.49 
requires a trail offer of dedication in new development proposals where the property contains a LCP 
mapped trail alignment. This provision is implemented via certified implementation program Section 
12.5.  The City of Malibu identified a strip at the southern portion of the subject property along Busch 
Drive as a potential future site of a public trail.  As part of the original and revised project description, 
the applicant proposes an offer-to-dedicate to the public for public use this strip of the applicant’s 
property south of the on-site stream ESHA.  The trail will not be sited within the stream ESHA, but will 
be within the minimum 100 foot stream ESHA buffer.  However, this location is permissible under 
Policy 2.4.  Moreover, the actual siting and construction of the trail would be subject to coastal 
development permit review to ensure all appropriate and feasible measures are taken to protect the 
stream ESHA.     
 
In order to implement the applicant’s proposed offer-to-dedicate, the Commission imposes Special 
Condition Fourteen (14).  As conditioned, the Commission finds that the proposed project is consistent 
with the certified Local Coastal Program with regard to public access policies and provisions. 

8. Past Violations/Unpermitted Development 
As described at length in the background section above, unpermitted development took place in 1990, 
which was eventually resolved by Commission permit authorization pursuant to CDP No. 4-97-255.  
However, the previous owner of this property failed to satisfy all conditions of that permit, including 
revegetation and restoration of the onsite stream as part of a management plan.  The applicants are 
proposing a Restoration and Monitoring Plan, along with a site monitoring program, consistent with the 
requirements of CDP No. 4-97-255.      
 
The applicant is proposing a Restoration and Monitoring Plan as another component of the project that 
is subject to this CDP for the purpose of resolving past violations and that will, in turn, serve to satisfy a 
special condition associated with CDP No. 4-97-255.  This proposed plan must be implemented in order 
to satisfy all conditions of CDP No. 4-97-255 and to justify removal of a Notice of Violation that is 
currently attached to the property’s title.  To ensure adequate implementation of the proposed restoration 
and monitoring plan consistent with the LCP requirements to protect ESHA, the Commission finds that 
Special Condition Seven (7) is necessary to ensure that previous adverse impacts to the site are 
adequately mitigated and that proposed restoration plan is successful.  Specifically, Special Condition 
Seven (7) requires the applicant to implement the applicant’s proposed Restoration and Monitoring Plan, 
as prepared by Forde Biological Consultants, dated April 11, 2013.  In addition, Special Condition 
Seven (7) also requires the applicant implement an annual monitoring program for a period of five years 
to ensure the success of the replanting.  If the monitoring report indicates the vegetation and restoration 
is not in conformance with or has failed to meet the performance standards specified in the restoration 
plan approved pursuant to this permit, the applicant, or successors in interest, shall submit a revised or 
supplemental restoration plan for the review and approval of the Executive Director and shall implement 
the approved version of the plan.  The revised restoration plan must be prepared by a qualified biologist 
or Resource Specialist and shall specify measures to remediate those portions of the original plan that 
have failed or are not in conformance with the original approved plan. 
 
In order to ensure that the outstanding conditions of CDP No. 4-97-255, as a component of this 
application, are resolved in a timely manner, Special Condition Twelve (12) requires that the applicant 
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satisfy all conditions of this permit related to unpermitted development which are prerequisite to the 
issuance of this permit within 180 days of Commission action. Approval of this permit does not 
constitute a waiver of any legal action with regard to any alleged violations nor does it constitute an 
admission as to the legality of any development undertaken on the subject site without a coastal permit.  

9. California Environmental Quality Act (CEQA) 
Section 13096(a) of the Commission's administrative regulations requires Commission approval of a 
Coastal Development Permit application to be supported by a finding showing the application, as 
conditioned by any conditions of approval, to be consistent with any applicable requirements of the 
California Environmental Quality Act (CEQA). Section 21080.5(d)(2)(A) of CEQA prohibits a 
proposed development from being approved if there are feasible alternatives or feasible mitigation 
measures available which would substantially lessen any significant adverse effect that the activity may 
have on the environment. 
 
The City prepared a categorical exemption pursuant to CEQA section 15303(a) – New Construction, 
and found that the project is listed among classes of projects that have been determined not to have a 
significant adverse effect on the environment. 
 
The Commission incorporates its findings on consistency with the City’s certified LCP at this point as if 
set forth in full. These findings address and respond to all public comments regarding potential 
significant adverse environmental effects of the project that were received prior to preparation of the 
staff report. As discussed above, the proposed development, as conditioned, is consistent with the 
policies of the certified LCP. Feasible mitigation measures, which will minimize all adverse 
environmental effects, have been required as special conditions. The following special conditions are 
required to assure the project’s consistency with Section 13096 of the California Code of Regulations: 
 

Special Conditions 1 through 15 
 
As conditioned, there are no feasible alternatives or feasible mitigation measures available, beyond 
those required, which would substantially lessen any significant adverse impact that the activity may 
have on the environment. Therefore, the Commission finds that the proposed project, as conditioned to 
mitigate the identified impacts, can be found to be consistent with the requirements of the certified LCP 
to conform to CEQA. 
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APPENDIX A – SUBSTANTIVE FILE DOCUMENTS 
1. City of Malibu Local Coastal Program.  

2. Biological Assessment, prepared by Forde Biological Consultants, dated May 22, 2006.  

3. Letter, prepared by Forde Biological Consultants, dated June 14, 2006. 

4. Update Engineering Geologic Report, Proposed Residential Development: 5807 Busch Drive, City 
of Malibu, California, prepared by Mountain Geology, Inc., dated December 22, 2003. 

5. Update Geotechnical Engineering Report, Proposed Residential Development: 5807 Busch Drive, 
City of Malibu, California (Project Number 4018), prepared by West Coast Geotechnical, prepared 
January 7, 2004. 

6. Addendum Engineering Geologic Report #2, Proposed Residential Development, prepared by 
Mountain Geology, Inc., dated October 23, 2006. 

7. Restoration and Monitoring Plan, prepared by Forde Biological Consultants, dated April 11, 2013. 
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No'cE oF F'NAL LocAL Ac'oN oN.if#t#k; I $0q t {

Received
OEC 15 ?013

Contact:

*li::"i:'""""ffi"i8.??ff 8!:itH'H?..
City of Malibu
23825 Stuart R8nch Road
Matibu, CA 90265
(310)456_2489

Please note the following Final city of Malibu Action on a coastal development permit apptication (all locat appeals have
been exhausted foa this matter):

Proiect Infoamation

coastal Development Permit No. 05-186, variance No. 10-021, site plan Review No. 06{0l, and offer to Dedicate
No. 13{}02 - An application to allow the construction of a new 7,416 square foot, one-story single-family residence with
attached garage, swimming pool, associated hardscape, grading, altemative onsite wisteurater t^i"tr"nt 

"V"t"a,landscaPing, with habitat .estoration and eroslon conkol to addreis an outstanding coastal Act viotation, inctulin! a
variance to reduce the required setback from environmentally sensitive habitat area, ;site plan review for constructio;n
slopes, and an offer to dedicate a traileasement.

Appellant Brian pietro,5763 Busch Drive, Malibu, CA 90265

lpplicant Jay Falamaki, 836 South Bundy Drive, #301, Los Angetes, CA 90049
Property Owneri lraj and Mahvash Safapour
AppealFiled: October 16, 2013
Application Filing Date: November 16,2005
Property Addressi 29600 HaNester Road
APN: 4469-012-017

Final Action lnfomation
Final Local Actian: E Approved ElApproved with Conditions O Denied
FinalAction Sody: Apprcved on December 9, 2013 by the City Councit

Requi.ed Materials
Supporting the Final Action

Enclosed Previously Sent
(date)

Adopted Staff Report:
Decembe! 9, 2013 City Council Meetina November 27. 2013
Aoopted Frndrngs and Conditions:
City Council Resolution No. 13-41 X
Site Plans and Elevations November27,2013

This Final Action is:

! NOT appealable to the Califomia Coastal Commission (CCC). The FinalCity of Malibu Action is now effective.

Date of Notice: December 16, 2013

Notice Sent to (uS. Certified Priority Mait):
California Coasial Commission
South Central Coast District Office
89 South California Street, Suite 200
Ventu.a, CA 93001

South Califomis Street, Suite 200, Ventura, Catifornia, g3OOl or by caling (805) S8S_1800. ,

Copies of this notice have atso been sent via first-class mait to: property Owner/Applican

Prepared by: Patricia Salazar, Senio. Adminisbative Analyst

E Appealable to the carifornia coastar commission. The coastal commission,s lo-working day appear period
begins the first working day after the Coastal Commission receives adequate notice of this ninat iAiin. fni nnaf
action is not effective until after the coastal commission's appeal period has expired and no appeal has been filed.
Any such appeal must be made directly to the California Coastal iommission S;uth Central Co;st District Oftce in
ventura, california; there is no fee for such an appeal. should you have any questions r€arding the ca fomii
Coastal Commission appeal period or pro@ss, please contact th; ccc Soudi ientral coast District office at 89

Exhibit 5
Final Local Action Notice

Appeal No. A-4-MAL-13-0257
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