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SUMMARY OF STAFF RECOMMENDATION
The Applicants propose to develop a 0.33-acre vacant, undeveloped lot with a new ~1,200square-foot single-family residence and on-site sewage disposal system and to remove
approximately 22 relatively young Sitka spruce trees. The subject property is located in the Big
Lagoon Estates Subdivision of northern Humboldt County (Exhibits 1-3). The property is
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located in a partially developed residential neighborhood on an uplifted marine terrace at an
elevation of approximately 125 feet above mean sea level. The Big Lagoon Estates Subdivision
has been subject to extraordinary rates of bluff retreat in the past. The subdivision lies on a bluff
composed of poorly consolidated terrace sands, where the bedrock layer (Franciscan formation)
lies below sea level. Rapid rates of bluff erosion have been measured from aerial photographs for
the 1930s (58 feet of bluff retreat in a decade), winter 1941/1942 (30 feet in a season), 1980s (at
least 55 feet), and winter 1997/1998 (60 feet in a season). These sudden episodes of catastrophic
bluff failure have led to emergency relocations of homes on several occasions, including an
emergency house relocation from the lot immediately adjacent to the subject site to the southwest
in January of 1999; an emergency house relocation ~300 feet north of the subject site in
September of 1999; and an emergency house relocation from ~200 feet south of the subject site
in 2003 (see Exhibits 4 and 5 depicting home relocation sites relative to the subject site). In
addition, 28 cabins located in the Big Lagoon Park community, located less than one half-mile
north of the subject property, have had to be relocated over the years due to episodic retreat
events.
In order to assure consistency with Coastal Act Section 30253, staff recommends the
Commission find that a setback of 189 feet is required and that a bluff retreat rate of 1.5ft/year
should be utilized to estimate future bluff retreat. This rate is consistent with the higher end
(though not highest) of bluff retreat rates that have been estimated for the subject bluff and
would best assure that the residence is sited in a location that accounts for bluff retreat as
exacerbated by sea level rise effects. The new home is instead proposed to be located a minimum
of 151 feet from the bluff edge. Assuming a bluff retreat rate of 1.5 feet per year to account for
the effects of bluff retreat as exacerbated by future sea level rise, the Applicants’ proposed
setback distance of 151 feet from the bluff edge only would assure stability and structural
integrity for 50 years, which is less than the 75 year lifespan of the proposed new residence
identified in the Applicant’s geologic plans and reports. Thus, rather than assure structural
stability and structural integrity in a manner that accounts for bluff retreat as exacerbated by sea
level rise, the Applicants’ proposed new residence instead assures that at some point in its
lifespan it will be subject to a factor of safety less than 1.5.
When an applicant demonstrates they will construct development with an adequate setback to
assure stability and structural integrity without protective devices, the Commission often secures
their compliance by imposing a no future seawall condition requiring the owner to acknowledge
that: (1) they have no right to build a future shoreline protective device to protect the approved
development; and (2) must remove the structure when the bluff recedes to within 10 feet of the
structure so as to ensure safe access for remedial measures. Here, however, the Applicants have
not demonstrated a sufficient setback to assure consistency with Section 30253. Staff
nevertheless recommends that the Commission allow some limited development, even though a
Coastal Act policy would otherwise prohibit it because Section 30010 the Coastal Act requires
that the Coastal Act shall not be construed in a manner that will take private property for public
use.
The inland boundary line of the subject property lies approximately 185-195 feet from the bluff
edge, so it is not possible to site any significant amount of development on the property at least
189 feet from the bluff edge in a location that accounts for bluff retreat as exacerbated by sea
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level rise effects. A denial of this residence would effectively be a denial of any other redesign of
the project and likely constitute a categorical regulatory taking of the applicant’s property, since
there is no design that will satisfy all Coastal Act concerns. Lucas v. South Carolina Coastal
Council (1992) 505 U.S. 1003. Therefore, staff recommends a limited approval of the proposed
development, thereby shifting the constitutional analysis from the categorical prohibition on
denial of all economic use contained in Lucas to the balancing test found in Penn Central
Transportation Co. v. City of New York (1978) 438 U.S. 104. Recognizing that the balancing test
in Penn Central includes an assessment of the owner’s reasonable investment-backed
expectations, staff recommends that the Commission find that: (1) the Applicants could
reasonably expect to develop this property with a house only as long as the bluff was stable
enough to support it; and (2) the development of the lot as conditioned to require removal and/or
relocation of the house when the bluff is not stable enough to support it comports with Penn
Central and Section 30010 of the Coastal Act.
Staff believes that although the Applicants have certain reasonable investment-backed
expectations, the Commission could deny a request by a future purchaser to develop this
property contrary to the terms and conditions of this permit if the conditions were recorded
against the property and the purchaser was notified in advance of their purchase of the
limitations on development of the property. Requiring that the limitations on development of this
property become part of the title to this property would prevent subsequent purchasers from
acquiring a right to develop the property in a manner contrary to those limitations.
Accordingly, staff recommends a special condition that requires prospective purchasers be
notified of the terms and conditions of this permit, including but not limited to the requirements
that: (1) the single family residence cannot be set back far enough to assure structural stability
for its lifespan; (2) shoreline protective device(s), including but not limited to seawalls,
revetments, upper bluff retaining walls, and caissons, are prohibited to protect the development
authorized by CDP 1-12-023, and the approved structure will not be considered to be an existing
structure for purposes of Coastal Act Section 30235; and (3) the single family residence
authorized by CDP 1-12-023 must conform to the Applicants’ geologist’s recommendations and
be constructed of a foundation system that facilitates moving the structure and its foundation in
the future when either any government agency orders removal or when the bluff becomes
unstable as determined by required monitoring.
As conditioned to require that all development be sited entirely within the surveyed building
envelope (Special Condition 1), that the Applicants agree to remove the approved development
when any agency orders its removal or when the bluff becomes unstable as determined by
required monitoring (Special Conditions 2, 3, 4), and other specific mitigation measures to
further minimize geologic hazards as discussed below and in Special Conditions 5-8,
Commission staff believes that the project, as conditioned, will mitigate all significant adverse
environmental effects and geologic hazards to the greatest extent feasible while providing for a
reasonable use of the property that will avoid an unconstitutional taking of private property
consistent with Coastal Act Section 30010.
The motion to adopt the staff recommendation of approval with special conditions is found on
page 4.
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I.

MOTION AND RESOLUTION

The staff recommends that the Commission adopt the following resolution:
Motion:
I move that the Commission approve coastal development permit 1-12-023
pursuant to the staff recommendation.
Staff recommends a YES vote on the foregoing motion. Passage of this motion will result in
approval of the permit as conditioned and adoption of the following resolution and findings. The
motion passes only by affirmative vote of a majority of the Commissioners present.
Resolution:
The Commission hereby approves coastal development permit 1-12-023 and
adopts the findings set forth below on grounds that the development as
conditioned will be in conformity with the policies of Chapter 3 of the Coastal Act
and will not prejudice the ability of the local government having jurisdiction over
the area to prepare a Local Coastal Program conforming to the provisions of
Chapter 3. Approval of the permit complies with the California Environmental
Quality Act because either 1) feasible mitigation measures and/or alternatives
have been incorporated to substantially lessen any significant adverse effects of
the development on the environment, or 2) there are no further feasible mitigation
measures or alternatives that would substantially lessen any significant adverse
impacts of the development on the environment.

II.

STANDARD CONDITIONS

This permit is granted subject to the following standard conditions:
1.

Notice of Receipt and Acknowledgment: The permit is not valid and development shall
not commence until a copy of the permit, signed by the permittee or authorized agent,
acknowledging receipt of the permit and acceptance of the terms and conditions, is returned
to the Commission office.

2.

Expiration: If development has not commenced, the permit will expire two years from the
date on which the Commission voted on the application. Development shall be pursued in
a diligent manner and completed in a reasonable amount of time. Application for extension
of the permit must be made prior to the expiration date.

3.

Interpretation: Any questions of intent of interpretation of any condition will be resolved
by the Executive Director or the Commission.
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4.

Assignment: The permit may be assigned to any qualified person, provided assignee files
with the Commission an affidavit accepting all terms and conditions of the permit.

5.

Terms and Conditions Run with the Land: These terms and conditions shall be
perpetual, and it is the intention of the Commission and the permittee to bind all future
owners and possessors of the subject property to the terms and conditions.

III.

SPECIAL CONDITIONS

This permit is granted subject to the following special conditions:
1.

Conformance of Final Design and Construction Plans to the Geologic Reports.
a.
All final design and construction plans, including site preparation, cut and fill slopes,
fill materials, compaction, seismic design, setbacks, foundation design, drainage and
erosion control, and septic design, shall be consistent with the recommendations
contained in the geologic reports titled (1) “Geotechnical Report, New Single-Family
Residence, 254 Roundhouse Creek Road, Big Lagoon, California” dated December
16, 2011, prepared by LACO Associates, (2) “Recommended Setback for a Bluff-top
Home Based on Erosion-Rate and Factor-of-Safety Considerations, 254 Roundhouse
Creek Road, Big Lagoon Park Subdivision, Humboldt County, California” dated
November 7, 2006, prepared by Busch Geotechnical Consultants, and (3) “Sewage
Disposal System Design; New One-Bedroom Single-Family Residence; 254
Roundhouse Creek Road, Big Lagoon, California” dated December 16, 2011,
prepared by LACO Associates. All authorized development shall be located at least
151 feet back from the bluff edge as determined by the LACO August 2010 survey
that was the basis for the approved site plan (Exhibit 6).
b.
PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the
Applicants shall submit, for the Executive Director’s review and written approval,
evidence that a licensed professional (Certified Engineering Geologist or
Geotechnical Engineer) has reviewed and approved: all final plans for site
preparation, cut and fill slopes, fill materials, compaction, seismic design, setbacks,
foundation design; drainage and erosion control plans; septic design; and the
minimum bluff edge setback (at least 151 feet) plot plan, and has certified that each of
those plans is consistent with: (i) all of the recommendations specified in the abovereferenced geologic reports, including but not limited to the recommendation that the
foundations shall be designed to facilitate removal and/or relocation of the structure
and its foundation in the future; and (ii) plot plans approved by the California Coastal
Commission for the project site.
c.
The Permittees shall undertake development in accordance with the approved final
plans. Any proposed changes to the approved final plans shall be reported to the
Executive Director. No changes to the approved final plans shall occur without a
Commission amendment to this coastal development permit, unless the Executive
Director determines that no amendment is legally required.
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2.

Agreement to Bluff Retreat Monitoring. By acceptance of this permit, the Permittees
agree, on behalf of themselves and all successors and assigns, to the following bluff retreat
monitoring requirements for the use of the bluff-top residential parcel (APN 517-251-018):
a. The Permittees agree to undertake annual bluff measurements pursuant to the approved
plan required by Special Condition 4 and to submit annual measurement results to the
Executive Director and the County of Humboldt every year by June 1st (i.e., following
the end of the previous rainy season) beginning the first year following the date of
approval of this coastal development permit (i.e., the first date being 6/1/15);
b. The Permittees agree to have a Certified Engineering Geologist or Geotechnical
Engineer undertake periodic bluff stability analyses pursuant to the approved plan
required by Special Condition 4. Bluff stability analyses shall be conducted when the
bluff edge measures (1) 125 feet from the authorized single family residence, and (2)
76 feet from the authorized single family residence. The Permittees agree to submit the
results of each analysis to the Executive Director and to the County of Humboldt by
June 1st following each analysis; and
c. The Permittees agree to grant reasonable access to Commission staff upon request (with
a minimum of 48 hours’ notice) to enter the property periodically over the life of the
development for bluff monitoring verification purposes.

3.

No Future Bluff or Shoreline Protective Device and Future Removal of Development.
a.
By acceptance of this permit, the Permittees agree, on behalf of themselves and all
successors and assigns, that no bluff or shoreline protective device(s) shall ever be
constructed to protect the development approved pursuant to coastal development
permit (CDP) 1-12-023, including, but not limited to, the single-family residence or
other development under this CDP, in the event that the authorized development is
threatened with damage or destruction from waves, erosion, storm conditions, bluff
retreat, landslides, ground subsidence, or other natural hazards in the future. By
acceptance of this permit, the Permittees hereby waive, on behalf of themselves and
all successors and assigns, any rights to construct such devices that may exist under
Public Resources Code Section 30235, and agree that the approved development shall
never be considered an “existing” structure for purposes of Section 30235.
b.
By acceptance of this permit, the Permittees further agree, on behalf of themselves
and all successors and assigns, that the landowner(s) shall remove and/or relocate, in
part or in whole, the development authorized by this permit, including, but not limited
to, the single-family residence and other development authorized under this CDP,
when any government agency orders removal of the development in the future or
when the development becomes threatened by erosion in accordance with criteria
specified in the approved plan required by Special Condition 4, whichever happens
sooner. Development associated with removal of the residence and/or other
authorized development shall require an amendment to this CDP. In the event that
portions of the development fall to the beach before they are removed, the
landowner(s) shall remove all recoverable debris associated with the development
from the beach and ocean and lawfully dispose of the material in an approved
disposal site. Such removal shall require an amendment to this CDP.
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4.

Bluff Monitoring and Reporting Plan. PRIOR TO ISSUANCE OF THIS COASTAL
DEVELOPMENT PERMIT, the Applicants shall submit, for the Executive Director’s
review and written approval, a plan prepared by a Certified Engineering Geologist or
Geotechnical Engineer for conducting annual measurements and periodic analyses of bluff
stability at and adjacent to the subject site, as required by Special Condition 2.
a.
The bluff monitoring and reporting plan shall demonstrate and include, at a minimum,
the following:
i.
Provisions for establishing, within 180 days of approval of this coastal
development permit (i.e., by 8/12/14), monuments or points of measurement to
be located both (1) at or adjacent to the westernmost point of the residence
foundation, and (2) at or adjacent to the westernmost point of the septic system
leach field line(s);
ii. Provisions for the Permittees and/or their successors in interest to conduct
annual measurements of the distance between each established monument and
the bluff edge, as defined by CCR§13577(h), a minimum of once annually, at
similar times each spring, for the life of the authorized development, with
measurement reporting including at least the following: the distances to the
bluff edge from each established monument measured to the nearest foot, date
of the measurement, identification of the person making the measurement, and,
one or more photos of the bluff if retreat of more than 5 feet has occurred since
the prior year;
iii. Provisions for a Certified Engineering Geologist or Geotechnical Engineer to
conduct a quantitative bluff stability analysis and submit the analysis to the
Executive Director and to Humboldt County when the bluff edge measures (1)
125 feet from the authorized development, and (2) 76 feet from the authorized
development, as reported by the annual measurements.
A. Each quantitative bluff stability analysis shall include a detailed assessment
of bluff stability (including an investigation of bluff profile, cracking, seeps,
a review of annual bluff measurements, and a quantitative slope stability
analysis based on soil strength parameters contained in the 11/7/06 report by
Busch Geotechnical Consultants, or upon updated studies if available) and
recommendation as to whether or not the approved development remains in
a stable location on the bluff top.
B. For the purposes of these analyses, “stable location” shall be defined as
inland of the 1.5 factor of safety established by the qualitative bluff stability
analysis or a minimum distance of 60 feet between the bluff edge and the
authorized development, whichever is greater;
iv. Provisions for submittal of results of annual measurements and results of
quantitative bluff stability analyses to the Executive Director and to Humboldt
County by June 1st of each year following each monitoring and analysis event,
as applicable; and
v.
Provisions requiring that if any governmental agency orders removal of the
development or if the results of annual measurements and/or bluff stability
analyses indicate that either the primary leach field system or the other
development approved pursuant to coastal development permit (CDP) 1-12-023,
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b.

is not located in a stable location (as defined in subsection iii.B above), the
Permittees shall submit a plan and schedule for abandoning and removing the
unsafe development. In the event that only the primary septic lines, but not the
residence, are not located in a stable location as defined in subsection iii.B
above and require removal, the plan and schedule shall include provisions for
constructing the approved reserve septic leach field landward of the approved
residence in accordance with County Division of Environmental Health
standards and for connecting the residence to the new system prior to
abandonment and removal of the threatened leach field lines. Removal and/or
relocation activities shall be processed as amendment(s) to this CDP, unless the
Executive Director determines that no amendment is legally required. The
Permittees shall, within 90 days of submitting the plan for removal and/or
relocation, apply for the CDP amendment for removal and/or relocation of the
development.
The Permittees shall monitor and report on the bluff and apply for removal of the
development in accordance with the approved final plan. Any proposed changes to
the approved final plan shall be reported to the Executive Director. No changes to the
approved final plan shall occur without a Commission amendment to this coastal
development permit, unless the Executive Director determines that no amendment is
legally required.

5.

Disclosure of Permit Conditions. All documents related to any future marketing and sale
of the subject property, including but not limited to marketing materials, sales contracts,
deeds, and similar documents, shall notify buyers of the terms and conditions of this coastal
development permit including but not limited to the fact that:
a.
Development is confined to a surveyed building envelope, and development seaward
of the approved residence is prohibited except for maintenance of native landscaping
and maintenance and eventual removal of the approved septic leach field lines;
b.
The site is subject to extreme coastal hazards including, but not limited to, episodic
and long-term shoreline retreat and coastal erosion, landslide, seismic hazards, and
geologic instability, and development cannot be set back far enough to assure
structural stability for its lifespan;
c.
Shoreline protective device(s), including but not limited to seawalls, revetments,
gunnite, upper bluff retaining walls, caissons, gabion baskets, etc., are prohibited to
protect the development authorized by coastal development permit (CDP) 1-12-023,
and the approved structure will not be considered to be an existing structure for
purposes of Coastal Act Section 30235; and
d.
The single family residence authorized by CDP 1-12-023 must be constructed of a
foundation system that facilitates moving the structure and its foundation in the future
and must be removed or relocated when either any government agency orders removal
or when the bluff becomes unstable as determined by required monitoring.

6.

Assumption of Risk, Waiver of Liability, and Indemnity Agreement. By acceptance of
this permit, the Permittees acknowledge and agree (a) that the site may be subject to
hazards from earthquakes, erosion, landslides, bluff failure, and other geologic hazards; (b)
to assume the risks to the Permittees and the property that is the subject of this permit of
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injury and damage from such hazards in connection with this permitted development; (c) to
unconditionally waive any claim of damage or liability against the Commission, its
officers, agents, and employees for injury or damage from such hazards; and (d) to
indemnify and hold harmless the Commission, its officers, agents, and employees with
respect to the Commission’s approval of the project against any and all liability, claims,
demands, damages, costs (including costs and fees incurred in defense of such claims),
expenses, and amounts paid in settlement arising from any injury or damage due to such
hazards.
7.

Deed Restriction Recordation of Permit Conditions. PRIOR TO ISSUANCE OF THIS
COASTAL DEVELOPMENT PERMIT, the Applicants shall submit, for the Executive
Director’s review and written approval, documentation demonstrating that the Applicants
have executed and recorded against the parcel(s) governed by this permit a deed restriction,
in a form and content acceptable to the Executive Director: (a) indicating that, pursuant to
this permit, the California Coastal Commission has authorized development on the subject
property, subject to terms and conditions that restrict the use and enjoyment of that
property; and (b) imposing the Special Conditions of this permit as covenants, conditions,
and restrictions on the use and enjoyment of the property. The deed restriction shall include
a legal description of the entire parcel or parcels governed by this permit. The deed
restriction shall also indicate that, in the event of an extinguishment or termination of the
deed restriction for any reason, the terms and conditions of this permit shall continue to
restrict the use and enjoyment of the subject property so long as either this permit or the
development it authorizes, or any part, modification, or amendment thereof, remains in
existence on or with respect to the subject property.

8.

Future Development Restriction. This permit is only for the development described in
coastal development permit (CDP) 1-12-023. Pursuant to Title 14 California Code of
Regulations (CCR) Section 13250(b)(6), the exemptions otherwise provided in Public
Resources Code (PRC) Section 30610(a) shall not apply to the development governed by
the CDP 1-12-023. Accordingly, any future improvements to this structure authorized by
this permit shall require an amendment to CDP 1-12-023 from the Commission or shall
require an additional CDP from the Commission. In addition thereto, an amendment to
CDP 1-12-023 from the Commission or an additional CDP from the Commission or from
the applicable certified local government shall be required for any repair or maintenance
identified as requiring a permit in PRC Section 30610(d) and Title 14 CCR Sections
13252(a)-(b).

9.

Lighting Limitations. All exterior lighting attached to the authorized structures shall be
low-wattage and downcast shielded such that no glare will be directed beyond the bounds
of the property.

10.

Construction Responsibilities. The Permittee(s) shall adhere to various constructionrelated best management practices (BMPs) including, but not limited to, the following:
a.
No construction materials, debris, or waste shall be placed or stored where it may be
subject to falling over the bluff edge, entering coastal waters, or entering
environmentally sensitive areas;
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b.
c.

d.

e.

11.

Any and all debris resulting from construction activities shall be removed from the
project site and disposed of properly;
During the course of the project work, all trash shall be properly contained, removed
from the work site on a regular basis, and properly disposed of to avoid dispersal of
litter and contamination of habitat during demolition and construction activities;
All on-site stockpiles of construction debris and soil or other earthen materials shall
be covered and contained whenever there is a potential for rain to prevent polluted
water runoff from the site; and
BMPs shall be used to prevent the entry of polluted stormwater runoff into coastal
waters and wetlands during construction and post-construction, including the use of
BMPs to capture and clean up any accidental releases of oil, grease, fuels, lubricants,
or other hazardous materials. In addition, relevant BMPs as detailed in the current
California Storm Water Quality Best Management Handbooks
(http://www.cabmphandbooks.com) shall be used including, but not limited to,
construction BMPs for the use of silt fencing and protection of storm drain inlets and
post-construction BMPs for site design and landscape planning, roof runoff controls,
alternative building materials, vegetated buffer strips, and bioretention.

Drainage, Erosion, and Runoff Control Plans. PRIOR TO ISSUANCE OF THE
COASTAL DEVELOPMENT PERMIT, the Applicants shall submit, for the Executive
Director’s review and written approval, Drainage, Erosion, and Runoff Control Plans. The
plans shall incorporate design elements and/or Best Management Practices (BMPs) which
will serve to minimize the volume and velocity of stormwater runoff leaving the developed
site, and to capture sediment and other pollutants contained in stormwater runoff from the
development, by facilitating on-site infiltration and trapping of sediment. The final
drainage and runoff control plans shall, at a minimum, include the following:
a.
Runoff from the roofs, driveways and other impervious surfaces shall be collected
and directed into pervious areas on the site for infiltration to the maximum extent
practicable in a non-erosive manner, prior to being conveyed off-site. Where gutters
and downspouts are used, velocity reducers shall be incorporated, to prevent scour
and erosion at the outlet;
b.
Runoff from impervious surfaces shall be designed to sheet-flow through biofilters or
other filtration oriented BMPs;
c.
Vegetation at the site shall be maintained to the maximum extent possible, and any
disturbed areas shall be replanted or seeded with native vegetation immediately
following project completion;
d.
Provisions for maintaining the drainage system, including structural BMPs, in a
functional condition throughout the life of the approved development. Such
maintenance shall include, but shall not be limited to, the following: (1) BMPs shall
be inspected, cleaned and repaired when necessary prior to the onset of the storm
season, no later than September 30th each year, and (2) should any of the project’s
surface or subsurface drainage/filtration structures or other BMPs fail or result in
increased erosion, the Permittees/landowner or successor-in-interest shall be
responsible for any necessary repairs to the drainage/filtration system or BMPs and
restoration of the eroded area. Should repairs or restoration become necessary, prior
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to the commencement of such repair or restoration work, the Permittees shall submit a
repair and restoration plan to the Executive Director to determine if an amendment or
new coastal development permit is required to authorize such work; and
e.
The plans shall be consistent with the drainage and erosion control recommendations
contained in the 12/16/11 LACO Associates report as required by Special Condition
1.
The Permittees shall undertake development in accordance with the approved final plans.
Any proposed changes to the approved plans shall be reported to the Executive Director.
No changes to the approved plans shall occur without a Coastal Commission approved
amendment to this coastal development permit unless the Executive Director determines
that no amendment is legally required.
12.

Tree Removal Restrictions. Authorized tree removal is prohibited during the bird
breeding/nesting season period of March 15 through August 15.

13.

Cortaderia Removal and Landscaping Restrictions.
a.
The Permittees shall (1) remove all Pampas grass (Cortaderia spp.) from areas of the
subject parcel within a minimum 100-foot radius of the approved development, (2)
replant or re-seed according to the requirements of part (b) below, and (3) monitor the
site for five (5) years according to the requirements of part (c) below;
b
For the purposes of re-seeding or planting (1) areas disturbed during the removal of
Pampas grass (Cortaderia spp.) or other invasive species or (2) any other planting on
the property, only native and/or non-invasive plant species shall be planted. No plant
species listed as problematic and/or invasive by the California Native Plant Society,
the California Invasive Plant Council, or as may be identified from time to time by
the State of California, shall be employed or allowed to naturalize or persist on the
site. No plant species listed as a “noxious weed” by the governments of the State of
California or the United States shall be utilized within the bounds of the property;
c
PRIOR TO THE ISSUANCE OF THIS COASTAL DEVELOPMENT PERMIT, the
Applicants shall submit, for the Executive Director’s review and written approval, a
five (5) year monitoring program to ensure the replanted areas remain free of invasive
plants for no less than five years, for review and approval of the Executive Director,
which incorporates detailed methods for (1) identifying Pampas grass (Cortaderia
spp.) and other potential invasive plant species from areas of the subject parcel within
a minimum 100-foot radius of the approved development following initial removal of
Pampas grass (Cortaderia spp.), and (2) removing the Pampas grass (Cortaderia
spp.) and other invasive plant species in the affected area and. The permittee shall
undertake development in accordance with the approved final plan. Any proposed
changes to the approved final plan shall be reported to the Executive Director. No
changes to the approved final plan shall occur without a Commission amendment to
this coastal development permit unless the Executive Director determines that no
amendment is required; and
d.
The use of rodenticides containing anticoagulant compounds, including but not
limited to, Bromadiolone, Brodifacoum, or Diphacinone, is prohibited on the property
that is the subject of this coastal development permit.
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14.

Protection of Archaeological Resources.
a.
If an area of historic or prehistoric cultural resources or human remains are
discovered during the course of the project, all construction shall cease and shall not
recommence except as provided in subsection (b) hereof, and a qualified cultural
resource specialist shall analyze the significance of the find.
b.
A Permittee seeking to recommence construction following discovery of the cultural
deposits shall submit an archaeological plan for the review and approval of the
Executive Director, prepared in consultation with the THPO of the Yurok Tribe
and/or other appropriate tribal representatives.
i.
If the Executive Director approves the Archaeological Plan and determines that
the Archaeological Plan’s recommended changes to the proposed development
or mitigation measures are de minimis in nature and scope, construction may
recommence after this determination is made by the Executive Director.
ii. If the Executive Director approves the Archaeological Plan but determines that
the changes therein are not de minimis, construction may not recommence until
after an amendment to this permit is approved by the Commission.

15.

Liability for Costs and Attorney’s Fees. The Permittees shall reimburse the Coastal
Commission in full for all Coastal Commission costs and attorney’s fees – including (1)
those charged by the Office of the Attorney General, and (2) any court costs and attorney’s
fees that the Coastal Commission may be required by a court to pay – that the Coastal
Commission incurs in connection with the defense of any action brought by a party other
than the Permittees against the Coastal Commission, its officers, employees, agents,
successors and assigns challenging the approval or issuance of this permit, the
interpretation and/or enforcement of permit conditions, or any other matter related to this
permit. The Permittees shall reimburse the Coastal Commission within 60 days of being
informed by the Executive Director of the amount of such costs/fees. The Coastal
Commission retains complete authority to conduct and direct the defense of any such
action against the Coastal Commission.

IV.

FINDINGS AND DECLARATIONS

The Commission hereby finds and declares as follows:

A. PROJECT DESCRIPTION
The Applicants propose to (1) develop a 0.33-acre vacant, undeveloped lot with a new ~1,200square-foot, one-bedroom, two-bathroom, one-story, maximum 15-foot-high single-family
residence, 110-square-foot and 45-square-foot porches, a 150-gallon above-ground propane tank
with a three-foot-high redwood screening frame and lattice, partially paved/partially gravel
driveway and parking area with two off-street tandem parking spaces, an on-site sewage disposal
system, water line, drainage swale, and 100 square feet of landscaping; and (2) remove
approximately 22 Sitka spruce trees ranging between 12 and 24 inches in diameter at breast
height (dbh). Project plans are attached as Exhibit 6.
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B. BACKGROUND AND ENVIRONMENTAL SETTING
The subject property is located at 254 Roundhouse Creek Road (APN 517-251-018) in the Big
Lagoon Estates Subdivision of northern Humboldt County (Exhibits 1-3). The approximately
0.33-acre lot is generally flat, vegetated with young Sitka spruce forest vegetation, and located
on an uplifted marine terrace at an elevation of approximately 125 feet above mean sea level.
The proposed new development would be located a minimum of 151 feet back from the existing
bluff edge (Exhibit 6). Although the subject site is located on the west side of Roundhouse
Creek Road, it is not the westernmost lot. An undeveloped, partially eroded lot owned by the
County is located between this property and the bluff edge (Exhibit 3). The County’s lot was
purchased from private ownership with funds awarded under a FEMA hazard mitigation grant in
response to severe storm damage to the bluff in 1999, as discussed below.
The Big Lagoon Estates Subdivision has been subject to extraordinary rates of bluff retreat in the
past. The subdivision lies on a bluff composed of poorly consolidated terrace sands, where the
bedrock layer (Franciscan formation) lies below sea level. 1 Periodic instances of extraordinary
bluff retreat typically occur when factors such as large waves, high tides, and loss of beach sand
expose the bluffs to direct wave attack (e.g., during El Niño events). Rapid rates of bluff erosion
have been measured from aerial photographs for the 1930s (58 feet of bluff retreat in a decade), 2
winter 1941/1942 (30 feet in a season), 3 1980s (at least 55 feet), 4 and winter 1997/1998 (60 feet
in a season). 5 These sudden episodes of catastrophic bluff failure have led to emergency
relocations of homes on several occasions, including an emergency house relocation from 268
Roundhouse Creek Road (the lot immediately adjacent to the subject site to the southwest) in
January of 1999 (CDP 1-98-075, Wall); an emergency house relocation from 176 Roundhouse
Creek Road (~300 feet north of the subject site) in September of 1999 (de minimis waiver 1-99066-W, Kavich); and an emergency house relocation from 294 Roundhouse Creek Road (~200
feet south of the subject site) in 2003 (emergency permit 1-03-027-G and CDP 1-03-028,
Rohner). See Exhibits 4 and 5 depicting home relocation sites relative to the subject site. In
addition, 28 cabins located in the Big Lagoon Park community, located less than one half-mile
north of the subject property, have had to be relocated over the years due to episodic retreat
events (e.g., see CDP 1-84-222, Big Lagoon Park Company).
The subject undeveloped lot is vegetated with several large conifer trees (mostly smaller Sitka
spruce trees). As a result, these trees and trees on the adjoining lots to the west block virtually all
views to the ocean from Roundhouse Creek Road and other public vantage points in this
particular area.
Based on a query of the California Natural Diversity Database and an investigation of the
property by Commission staff, there are no wetlands or other known environmentally sensitive
habitat areas located on or immediately adjacent to the property. However, it is possible that the

1

Busch Geotechnical Consultants, November 7, 2006, page 6 (see Exhibit 7)
See CDP File 1-84-222 (Big Lagoon Park Co.)
3
Ibid.
4
See CDP File 1-85-130 (Haddock)
5
See CDP File 1-98-075 (Wall) and de minimis Waiver File 1-99-066-W (Kavich)
2
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existing mature conifer trees on the property support seasonal breeding and nesting habitat for
birds protected under the state Fish and Game Code and federal Migratory Bird Treaty Act.
There is no evidence of public use of the property for public access, no evidence of trails on the
property, and no indication from the public that the site has been used for public access purposes
in the past. The potential opportunities for public access to nearby beach and shoreline areas
include an informal trail to Agate Beach, within Patricks Point State Park, located about a third
of a mile south, beyond the end of Roundhouse Creek Road, and informal access to the Big
Lagoon County Park beach approximately a quarter mile to the north, near the bluff failure area
at the north end of Ocean View Drive. In addition, Big Lagoon County Park is located less than a
mile north of the property.

C. STANDARD OF REVIEW
Although Humboldt County has a certified local coastal program (LCP), the property is located
in a non-certified area that includes all of the lots in the Big Lagoon subdivision that are locally
planned and zoned for residential use and located on the west side of Roundhouse Creek Road
and Ocean View Drive. As a consequence, the Commission retains CDP jurisdiction over the
site, and the standard of review for issuance of a CDP is whether the development is consistent
with the Chapter 3 policies of the Coastal Act.

D. OTHER AGENCY APPROVALS
Humboldt County
The proposed development requires a special permit from Humboldt County for the design
review and major vegetation removal aspects of the proposed project. The County approved SP12-029 for the development on October 16, 2013.

E. LOCATING AND PLANNING NEW DEVELOPMENT
Section 30250(a) of the Coastal Act states that new development shall be located within or near
existing developed areas able to accommodate it or in other areas with adequate public services
and where it will not have significant adverse effects, either individually or cumulatively, on
coastal resources. The intent of this policy is to channel development toward more urbanized
areas where services are provided and avoid significant adverse impacts to coastal resources.
The subject property, which is undeveloped, is located within a developed rural residential
neighborhood. The property is locally planned and zoned as “Residential Single-Family with No
Further Subdivision Allowed” and a “Design Review” combining zone. The CDP application
does not include a subdivision proposal, and the proposed new single-family residence is a
principally permitted use according to the parcel’s local zoning designation.
The County Division of Environmental Health (DEH) has indicated that the proposed on-site
sewage disposal system is acceptable as proposed to serve the proposed one-bedroom dwelling,
and the DEH will oversee construction/installation of the new system under permits issued
through the County Building Division. In addition, the proposed new residence will be connected
to the public water system managed by the Big Lagoon Community Services District. Thus, there
are adequate sewage and water systems to serve the proposed development.
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Although the subject site is located in a geologically hazardous area, as discussed in Finding
IV.H below, the development has been conditioned to minimize geologic hazards, assure
stability, and avoid erosion and landform alteration to the maximum extent feasible consistent
with the requirements of Sections 30010 and 30253 of the Coastal Act (see Findings IV-F and G
below). Furthermore, as discussed in Findings IV-I through L below, the project has been
conditioned to protect visual resources, water quality, environmentally sensitive habitat areas and
surrounding park and recreation areas, and archaeological resources.
Therefore, the Commission finds that as conditioned, the proposed development is consistent
with Coastal Act Section 30250(a), in that it is located in a developed area, has adequate water
and sewer capability to accommodate it, and will avoid significant adverse effects, individually
and cumulatively, to coastal resources to the maximum extent feasible consistent with the
requirements of Section 30010 of the Coastal Act.

F. GEOLOGIC HAZARDS
Section 30253 of the Coastal Act states, in applicable part, as follows:
New development shall do all of the following:
(a)
Minimize risks to life and property in areas of high geologic, flood, and
fire hazard.
(b)
Assure stability and structural integrity, and neither create nor contribute
significantly to erosion, geologic instability, or destruction of the site or
surrounding area or in any way require the construction of protective
devices that would substantially alter natural landforms along bluffs and
cliffs.
As summarized above, the intent of Section 30253 is, in part, to avoid shoreline hazards (erosion,
bluff retreat, flooding, etc.) by siting new development away from the shoreline hazards and far
enough back from bluff edges as to be safe for the development’s expected lifespan.
The ~0.33-acre property is located in the Big Lagoon Estates Subdivision on the west side of
Roundhouse Creek Road on an uplifted marine terrace about 125 feet above mean sea level. The
marine terrace is nearly a mile in length, extending from Agate Beach to the south to north of the
end of Oceanview Drive, where episodes of catastrophic bluff failure have occurred in the past
(as discussed above and in detail below). According to the Commission’s geologist, Dr. Mark
Johnsson, the area has experienced some of the greatest long- and short-term coastal erosion
rates in the state.
According to the geologic studies conducted for the site, episodic rapid-rate bluff erosion
presents the greatest hazard to the subject property. One of the geologic investigations completed
for the property (Busch Geotechnical Consultants 2006, Exhibit 7) describes (on page 6) the site
geology in part as follows (emphasis added):
“Along the western edge of the subdivision, erodible marine terrace sediments are
exposed at the base of the sea cliff. Franciscan Complex bedrock, which is exposed in the
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headlands of Patrick’s Point State Park [south of the subject property] and on the north
side of Big Lagoon, across the Big Lagoon fault, does not outcrop at the base of the bluff
in the subdivision. Here the beach is unprotected by offshore rocks or a nearby headland,
so whenever winter storm waves strip the sand from the beach, the base of the bluffs –
whether talus or in-situ soil units – begins to erode. At times the result is rapid-rate
erosion of the bluff (e.g., Tuttle, 1981).”
The geotechnical report further describes (on pages 8-9) the bluff failure processes that affect the
Big Lagoon Estates Subdivision lots in part as follows (emphasis added):
“In the Big Lagoon area, bluff failures are caused primarily by marine undercutting of
the base of the erodible marine terrace sediments. As the base of the bluff erodes to an
over-steepened slope angle (~70° to near vertical), the sediments fail as planar slides,
debris slides, and ‘flake’ failures of coherent blocks of sediment. Over time these failures
cause the top-of-bluff to ‘backwaste’ or ‘erode back.’
…When the protective beach is gone, marine undercutting of the base of the bluff begins,
followed by rapid-rate bluff back-wasting. Furthermore, erosion remains more rapid
afterwards, at least at sites where erodible bluffs have lost their beach, until the beach
profile approaches its ‘normal’ configuration…As a result of the interaction of these
complex factors, at least three of the five past strong El Niños (1940-41, 1941-42, and
1997-98) have triggered an episode of rapid-rate bluff erosion in the Big Lagoon area…
Another more recent geotechnical report completed for the property (LACO Associates 2011,
Exhibit 8) also discusses the geologic setting and some of the hazards affecting the site (pages 67, emphasis added):
“Events of the recent past indicate the coastal bluffs along this stretch of coast to be
highly susceptible to slope failure… Bluff retreat is characterized by sudden and
catastrophic slope failure that involves the entire bluff as opposed to gradual ‘grain to
grain’ erosion and retreat….
Evidence of historic slope failure and coastal bluff retreat is observable along the entire
coastal bluff from Agate Beach to Big Lagoon. This section of coastal bluff has a higher
potential for slope failure, in general, than many areas of Humboldt County due to
(among other factors) the over-steepened sea cliff and easily erodible marine terrace
deposits, high annual precipitation, and direct exposure to northwest winter swells
coupled with a steep wave slope. An additional contributing factor is the lack of an
offshore bar, which would otherwise dissipate wave energy prior to reaching the
shoreline. The potential for slope instability and coastal bluff failure to adversely affect
the project site is therefore considered to be high…”
In summary, due to a variety of factors including (1) the lack of offshore rocks or an offshore bar
in the area to dissipate wave energy prior to reaching the shoreline, thereby leaving the bluff
directly exposed to northwest winter swells, (2) the periodic absence of a protective beach at the
base of the bluff, especially during El Niño years when winter water height is higher than
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average and there is a greater frequency of large storms, (3) the over-steepened bluff face and
tendency for waves to undercut the erodible marine terrace sediments, causing rapid-rate bluff
back-wasting, and (4) on average, relatively high annual precipitation, bluff retreat in the Big
Lagoon area is characterized by sudden and catastrophic slope failure rather than gradual “grain
to grain” erosion and retreat, as described above.
The Busch report provides a calculation of bluff erosion rates for the subject bluff and a
quantitative assessment of the bluff stability. Based on the results of these calculations and
analyses, the report recommends a minimum setback distance of 151 feet from the top-of-bluff
for construction of the home foundation. This distance includes a setback of 76 feet from the
most distant bluff failure surface measured to ensure the minimum factor of safety (FOS)
recommended by the Commission’s geologist 6 plus a setback of an additional 75 feet to account
for the estimated historic bluff retreat rate of 1.0 feet per year (multiplied by the development’s
lifespan of 75 years). This recommended setback distance includes the entire western half of the
0.33-acre subject lot.
The Applicants propose to construct the home, as well as the driveway, secondary leach field,
and most of the proposed development at least 151 feet back from the existing bluff edge within
the eastern side of the lot, consistent with the recommendations of their consulting geologists.
However, due to constraints related to County requirements on front yard setbacks, off-street
parking, and on-site septic systems, the Applicants also propose that the primary leach field,
which has an expected lifespan of approximately 30 years, be located as close as 139 feet from
the bluff edge. In addition, the Applicants propose to excavate and seed a grassy swale for runoff
control purposes between about 135 feet and 150 feet from the bluff edge.
The Commission’s geologist, Dr. Mark Johnsson, reviewed the geotechnical report and agreed
with some, but not all, of its conclusions and recommendations (Exhibit 9). Dr. Johnsson
believes that the recommended FOS setback distance of 76 feet is large enough to achieve a FOS
of 1.5, which is the industry standard. However, Dr. Johnsson believes the report’s proposed
bluff retreat setback is deficient, because it does not adequately account for the effects of future
sea-level rise and climate change on bluff stability. Dr. Johnsson references the Commission’s
draft sea-level rise guidance document 7, which articulates the various methodologies that can be
utilized by the Commission in adjusting historic bluff retreat rates for future rising seas:
There is no fully-accepted methodology for estimating future bluff erosion with sea-level
rise. Guidance for coastal analysts in Hawaii is to assume erosion will increase as a
proportion of historic erosion (Hwang, 2005). One approach used in the past by the
Commission has been to use the high range of historic erosion rates to represent average
future trends. A more process-based methodology, used in the Pacific Institute study of
erosion due to rising sea level, is to correlate future erosion rates of bluffs with increased
frequency of wave impacts (Heberger et al., 2009; Revell, 2011). This approach assumes
6

Johnsson, M.J., 2005. Establishing development setbacks from coastal bluffs. In Magoon, O.T., Converse, H.,
Baird, B., Jines, B., and Miller-Henson, M., eds., California and the World Ocean '02: Revisiting and revising
California's Ocean Agenda: Reston, Virginia, American Society of Civil Engineers, p. 396-416.
7
See page 137 of Appendix B of the Draft Sea Level Rise Guidance document, accessible from
http://www.coastal.ca.gov/climate/SLRguidance.html
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that all bluff erosion is due to wave impacts, and erosion rates will change over time as
the beach or bluff experiences more frequent or more intense wave attack. Such an
approach should be considered for examining bluff erosion with rising sea level. Other
approaches that recognize the influence of water levels in beach, bluff, or dune erosion
can also be used.
In this case, Dr. Johnsson recommends using the high range of historic erosion rates to represent
average future trends rather than the more process-based methodology described above, which is
relatively untested. A recent geotechnical report (LACO Associates 2012) for a nearby parcel
(396 Roundhouse Road, approximately 700 feet south of the subject parcel 8) summarized
available data [note that distance from that subject site in the below table has been adjusted to
refer to the Winget property]:
Table 4: Comparison of Bluff Retreat Rate Estimations for Big Lagoon Area
Source
Tuttle, 1981
Busch, 2003
LACO, 2006
LACO, 2012

Distance from site
500 and 900 feet South
400 feet South
200 feet North
200 feet South

Time Span
(years)
34
61
58
64

Estimated Retreat Rate
(feet per year)
1.5 to 2.7
1.0
1.5
1.25

The very high rate of 2.7 ft/year reported by Tuttle (1981) for a site 900 feet south of the
subject site may be an anomaly associated with the gulley that exists near that location. But
Tuttle (1981) and LACO (2006) report a rate of 1.5 ft/year for nearby sites (as shown above)
on the same uplifted marine terrace. These sites are located within 500 feet of the project site
and are similarly situated as bluff top lots above a uniformly eroded linear bluff face.
In the opinion of Dr. Johnsson, 1.5 ft/year is an appropriate rate to use in estimating future
bluff retreat, as this rate is consistent with the higher range of bluff retreat rates that have
been estimated for the subject bluff and therefore is expected to account for future bluff
erosion related to sea-level rise effects. According to the best available science on future sealevel rise, 9 relative sea level north of Cape Mendocino is expected to rise between -1 inch
(i.e., sea level fall) to 18 inches by 2050 and 4 to 56 inches by 2100. The Commission finds
that it is especially important to consider future sea-level rise effects on bluff stability in this
particular location given the various factors discussed above including (1) the lack of
offshore rocks or an offshore bar in the area to dissipate wave energy prior to reaching the
shoreline, thereby leaving the bluff directly exposed to northwest winter swells, (2) the
periodic absence of a protective beach at the base of the bluff, especially with large storm
events and when winter water height is higher than average, (3) the fact that bedrock lies
below sea level, and there is a tendency for waves to undercut the erodible marine terrace
sediments of the over-steepened bluff face, causing rapid-rate bluff back-wasting. As
previously discussed, all of these factors have led to the sudden and catastrophic failure of
8

See CDP 1-12-013 (Wilson) approved 11/14/12 accessible from
http://documents.coastal.ca.gov/reports/2012/11/W10a-11-2012.pdf
9
National Research Council, 2012.
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the bluff adjacent to and north and south of the subject site (see Exhibits 4 and 5 showing
surrounding home removals due to bluff retreat hazards). Using the average bluff retreat rate
of 1.5 ft/year increases the expected amount of bluff retreat by 37.5 feet as compared to the
amount of bluff retreat derived using the 1.0 ft/year rate recommended in the Busch report,
for a total amount of bluff retreat of 112.5 feet over the next 75 years. Combining this
amount of expected bluff retreat with the 76-ft setback needed to assure stability against
sliding today, as discussed above, results in a total recommended setback of approximately
189 feet from the bluff edge. Using the average bluff retreat rate of 1.5 ft/year, the
Applicants’ proposed setback distance of 151 feet yields only 50 years until the structure
would likely be threatened by bluff instability. 10
The Applicants’ geologic studies indicate that geologic consultants specify a project lifespans
for oceanside homes affected by bluff retreat and the project lifespan is “usually 75 years on
the California Coast” (Busch report, pg. 22). Many older homes of this age exist in the
project vicinity. For example, many of the homes in the Big Lagoon area are on average
about 70 years old, including approximately 66 cabins (some seasonal, some year-round) on
the Big Lagoon Park Company property (located less than one half-mile north of the subject
site) that have retained their original (1930s) exterior materials and square footages. 11 These
homes built in the 1930’s are now 74 to 84 years old. Section 30253 requires that new
development assure stability and structural integrity without protective devices and setbacks
be sufficiently large to allow for natural processes to continue without the adverse impacts to
coastal resources and public access that would be associated with the introduction of hard
protective devices. A setback that considers both bluff stability and an expected average
future annual erosion rate that accounts for geologic hazards both now and into the future
(including risks related to future sea-level rise effects on the bluff), in this case 189 feet as
recommended by Dr. Johnsson, assures consistency with Section 30253. While the
Applicants’ geologic studies used a lifespan of 75 years for the proposed new residence in
their setback recommendations, they failed to use a long-term average annual erosion rate
that accounts for future bluff erosion related to sea-level rise effects.
Given that the eastern (inland) boundary line of the subject property lies approximately 181
feet to 195 feet from the bluff edge, it is not possible to site any proposed residential
development on the property in a safe location (i.e., set back at least 189 feet from the bluff
edge). Thus, the proposed development is inconsistent with Section 30253 of the Coastal Act
because the Applicants cannot demonstrate that the new residence will assure stability and
structural integrity without reliance on future shoreline protection. This finding justifies
denial of the proposed development. However, in this case, as discussed below in Findings
IV-G and IV-H, the Commission has determined that it must allow a reasonable residential
development on the subject property to avoid an unconstitutional taking of the Applicants’
property without payment of just compensation.
10

Calculated by taking the Applicants’ proposed setback distance (151 feet), subtracting 76 feet (the recommended
setback needed to assure stability today, as determined by the quantitative bluff stability analysis), and then dividing
that number (=75) by 1.5 (which is the more conservative annual average bluff retreat rate recommended by Dr.
Johnsson, versus the consulting geologists’ recommended rate of 1.0 ft/yr.).
11
Pers. comm., Don Tuttle, former director of Humboldt County Public Works Department, Natural Resources
Division, and President of the Board of the Big Lagoon Park Company, (email dated 1-25-14).
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G. TAKINGS
The Coastal Act
As discussed above, the proposed project is inconsistent with the hazard-avoidance policies
of the Coastal Act. Alternatives to reduce scale of the project or to allow other kinds of
development west of the necessary setback would likely be inconsistent with the Coastal Act
as well. In other words, absent takings concerns, the Commission would deny the permit.
However, denial of all economic use of a parcel without just compensation may result in an
unconstitutional “taking” of an applicant’s property. Coastal Act Section 30010 expressly
forbids this result:
The Legislature hereby finds and declares that this division is not intended, and
shall not be construed as authorizing the commission… to exercise their power to
grant or deny a permit in a manner which will take or damage private property
for public use, without the payment of just compensation therefore.
Consequently, the Coastal Act imposes on the Commission the duty to assess whether its
action might constitute a taking. If the Commission concludes that its action does not
constitute a taking, then it may deny the project on finding that its actions are consistent with
Section 30010. If the Commission determines that its action would constitute a taking, then it
applies Section 30010 to consider how the project may be approved. In the latter situation,
the Commission may propose modifications to the development to minimize any Coastal Act
inconsistencies, while still allowing a reasonable amount of development. 12
In the remainder of this section, the Commission considers whether, for purposes of
compliance with Section 30010, its denial of the project would constitute a taking.
Takings Law
The Fifth Amendment of the United States Constitution provides that private property shall
not “be taken for public use, without just compensation.” 13 Article 1, section 19 of the
California Constitution provides that “[p]rivate property may be taken or damaged for public
use only when just compensation…has first been paid to, or into court for, the owner.”
Once used solely for condemnation cases, the Fifth Amendment is now used to require
compensation for other kinds of government actions. (See Pennsylvania Coal Co. v. Mahon.
(1922) 260 U.S. 393,) Since Pennsylvania Coal, most of takings cases have fallen into two
categories. (See Yee v. City of Escondido (1992) 503 U.S. 519, 522-523.) First, there are the
cases in which government authorizes a physical occupation of property. (See, e.g., Loretto v.
Teleprompter Manhattan CATV Corp. (1982) 458 U.S. 419.) Second, there are the cases in
which government regulates the use of property. (Yee, supra, 503 U.S. at pp. 522-523).
12

For example, in CDP A-1-MEN-09-023 (Wernette), the Commission in November of 2010 approved residential
development that was partially sited on an environmentally sensitive habitat area and was not coastal resourcedependent, and thus was inconsistent with the LCP (the standard of review in that case).
13
The Fifth Amendment was made applicable to the States by the Fourteenth Amendment (see Chicago, B. & Q. R.
Co. v. Chicago (1897) 166 U.S. 226).
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Because this is not a physical taking of the property, the Commission’s actions here would be
evaluated under the standards for a regulatory taking.
The Supreme Court has identified two types of regulatory takings. The first is the
“categorical” formulation identified in Lucas v. South Carolina Coastal Council. ((1992) 505
U.S. 1003, 1014.) In Lucas, the Court held, without examining the related public interest, that
regulation that denied all economically viable use of property was a taking. (Id. at p. 1014.)
The Lucas Court emphasized, however, that this category is extremely narrow, applicable
only “in the extraordinary circumstance when no productive or economically beneficial use
of land is permitted” or the “relatively rare situations where the government has deprived a
landowner of all economically beneficial uses” or rendered it “valueless.” (Id. at pp. 10161017 (emphasis in original); see also Riverside Bayview Homes (1985) 474 U.S. 121, 126
[regulatory takings occur only under “extreme circumstances”].) Even where the challenged
regulatory act falls into this category, government may avoid a taking if the restriction
inheres in the title of the property itself; that is, background principles of state property and
public nuisance law would have allowed government to achieve the results sought by the
regulation (Lucas, supra, 505 U.S. at pp. 1028-1036). Generally, a background principle is
something that “must inhere in the title itself,” that is, the owner did not acquire the right to
use the property in that manner on buying the land. (Id. at p. 1029.)
The second circumstance in which a regulatory taking might occur is under the three-part, ad
hoc test identified in Penn Central Transportation Co. v. New York. ((1978) 438 U.S. 104,
124 (“Penn Central”)) Here, if a government action will not deny all economically viable
use, this test requires an examination into the character of the government action, its
economic impact, and its interference with reasonable, investment-backed expectations. (Id.
at p. 134; Ruckelshaus v. Monsanto Co. (1984) 467 U.S. 986, 1005.) In 2001, the Court
reinforced that the Lucas categorical test and the three-part Penn Central test were the two
basic situations in which a regulatory taking might be found. (Palazzolo v. Rhode Island
(2001) 533 U.S. 606, 616 [rejecting Lucas categorical test where property retained value
following regulation, but remanding for further consideration under the Penn Central test.].)
Development for the Project Allowed to Avoid a Taking
The Commission interprets Section 30010, together with the Lucas decision, to mean that if
denial of the project would likely deprive an applicant’s property of all reasonable economic
use, the Commission may be required to allow some development, even where a Coastal Act
or LCP provision would otherwise prohibit it. Unless the proposed project would constitute a
public nuisance under state law or another background principle applies, the Commission
may not deny all economic use of the land. The project as proposed would not create a public
nuisance sufficient to defeat a takings claim, although it could become one in the future.
However, while approving a project that allows the owners reasonable economic use of the
land, the Commission must consider alternatives or set conditions that avoid or minimize
impacts on coastal resources.
Alternatives
The subject parcel is designated in the County of Humboldt zoning regulations as Residential
Single Family (RS) uses. The parcel is located in a residential neighborhood and is currently
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undeveloped. While the zoning designation allows other uses besides a home, any
development west of the setback presents the same problem, because the development would
need to be constructed almost entirely landward of the eastern property line in order to assure
a safe location without the need for protective devices. The Commission finds that in this
particular case, no economically viable alternatives to the proposed project would both
satisfy the Coastal Act and avoid a constitutional taking under Lucas.
Conditions
Therefore, the Commission must approve the project in a form that allows reasonable use of
the property, while minimizing impacts to coastal resources to the extent feasible. To that
end, the Commission’s approval would incorporate Special Conditions 1-15; in particular,
Special Conditions 2, 3, and 4 will minimize impacts to the bluff and assure safety of the
residents and the public as changing conditions arise.
Conditions of Approval Are Not A Regulatory Taking under Penn Central
The project as conditioned does not constitute a regulatory taking. Preliminarily, the
deprivation of the economic use – the requirement to remove the house when bluff erosion
threatens its safety, which the Commission estimates will take approximately 50 years, does
not rise to the level of losing “all” economic use under Lucas. (See supra, 505 U.S. at pp.
1016-1017.) Neither do the conditions form the kind of substantial injury to the owners’
property rights that rises to a taking. (See Penn Central, supra, 438 U.S. at p. 130 [finding
claim “untenable” that interference with an undeveloped property interest, while viable
economic uses continued, constituted a taking].) Likewise, a loss in property value does not
constitute a taking. (See William C. Haas & Co., Inc. v. City and County of San Francisco
(9th Cir. 1979) 605 F.2d 1117 (diminution of property’s value by 95% not a taking)]; Rith
Energy v. United States (Fed.Cir. 2001) 270 F.3d 1347 [in applying Penn Central, holding
that diminution of property’s value by 91% not a taking]). Regardless, under the Penn
Central test, while the Applicants possess a sufficient property interest, they could not have
had a reasonable expectation that a house on this bluff would last forever.
Sufficiency of Interest
In the subject case, the Applicants purchased APN 517-251-018 for $180,000, and on
December 11, 2007 a Grant Deed was recorded as Instrument 2007-36062-2 of the Official
Records, Humboldt County Recorder’s Office, effectively transferring and vesting fee-simple
ownership to the Applicants. Upon review of these documents, the Commission concludes
that the Applicants have demonstrated that they have sufficient real property interest in the
subject parcel to allow pursuit of the proposed project.
Reasonable Investment-Backed Expectations
While not unreasonable to expect to build a home in a residential zone, the Applicants could
not have held a reasonable expectation that the house could stay sited in a geologicallyhazardous area for 75 years. As stated in above in Finding IV-F (Geologic Hazards), the
Applicants’ geologist concluded both that wave action in the coming years is unpredictable,
and that that there is risk to siting a house on the coastal bluff. The Applicants’ geologist’s
recommendations included a specific recommendation that the house be constructed of a
foundation system that facilitates moving the structure and its foundation in the future.
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Additionally, as discussed at length above, the Big Lagoon Estates Subdivision has been
subject to extraordinary rates of bluff retreat in the past, with many houses relocated. Finally,
while there is considerably more data available today, there was substantial awareness of
climate change and sea-level rise in 2007, and the Applicants could not have completely
ignored the risk of catastrophic failure of the bluff as they purchased the land.
Character of the Governmental Action
The Commission’s interest in this case is safety – the protection of people, property, and
coastal resources. The Commission is not using the property for a public purpose but rather is
regulating the development to assure its stability and structural integrity without the need for
protective devices in order to comply with the Coastal Act’s requirements in Section 30253.
By stating that new development “shall” follow these requirements, the statute is
unequivocal. Additionally, as the prime implementer of its own laws and the body that sets
policy, the Commission has a further responsibility to maximize compliance of any Coastal
Act requirements within the boundaries of takings law.
Because the bluff’s erosion cannot be predicted with certainty, Special Condition 2 requires
the Permittees to monitor and report on the bluff’s status (as detailed in Special Condition
4). This condition protects the public as well as the residents and provides specific facts for
any potential removal of the development, as set out in Special Condition 3.
Conclusion
To preclude a claim of takings and to assure conformance with California and United States
Constitutional requirements, as provided by Coastal Act Section 30010, this permit approval
allows for the construction of a residential development to provide a reasonable economic
use of the subject property. In view of the evidence that denying all uses on the property
could constitute a categorical taking of the Applicants’ property interests, and that they had
sufficient investment-backed expectations that they could develop their property in some
way, there is a reasonable possibility that a court might determine that the final denial of a
residential use, based on inconsistencies with the Coastal Act, would constitute a taking.
Therefore, the Commission determines that the Applicants are entitled to some development
on their property.
Having reached this conclusion, however, the Commission also finds that the Coastal Act
only instructs the Commission to construe the applicable Coastal Act policies in a manner
that will avoid a taking of property. It does not authorize the Commission to otherwise
suspend the operation of or ignore the policies of the Coastal Act in acting on this
application. Thus, the Commission must still comply with the requirements of the Coastal
Act by approving and siting the development in a manner that is as consistent with the
Coastal Act as it can be while avoiding a taking. To achieve better consistency with the
Coastal Act requirements, the project must be subject to various special conditions, as
discussed in the following section.

H. APPROVABLE PROJECT
Though applicants are entitled under Coastal Act Section 30010 to an assurance that the
Commission will not act in such a way as to take their property, this section does not authorize
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the Commission to completely avoid application of the policies and standards of the Coastal Act.
Instead, the Commission is only directed to avoid construing these applicable policies in a way
that would take private property for public use. Aside from this instruction, the Commission is
still otherwise directed to enforce the requirements of the Coastal Act. Therefore, in this situation
the Commission must still comply with the Coastal Act hazard policies requiring the Applicants
to site development on this property as far landward as possible.
Commission staff analyzed approximate sizes (square footages) of 13 existing single family
residences on Roundhouse Creek Road within the Big Lagoon Estates Subdivision by using
information contained in Commission and County permit files (Exhibit 10). This analysis of
similarly situated residences, eight of which are located on the west side of Roundhouse Creek
Road, demonstrates that the surrounding residential developments in the area have an average
floor area of approximately 1,866 square feet. Accordingly, in order to give the Applicants the
minimum amount of development to avoid a taking of private property without just
compensation, while maximizing consistency with the Coastal Act, the Commission finds that a
development envelope allowing a home that is similar in size to surrounding residential
development is reasonable.
The applicants are proposing to construct a 1,200-square-foot, one-bedroom, maximum 15-foothigh, single family home with no garage, and all proposed development will be setback at least
151 feet from the bluff edge. This setback would create a development envelope equal to an area
of approximately 3,500 square feet. The Applicants have sited the development as far back from
the bluff edge as possible. The County’s required 20-foot front yard setback precludes siting the
home closer to the street, while siting the proposed future reserve leachfield within the front yard
setback will serve both to minimize encroachment towards the bluff edge and to maximize the
time period during which the house will be feasibly served by a septic system. The primary and
reserve leachfield leach lines are oriented in a direction across the width of the property rather
than across the length of the property and are relatively narrow to minimize encroachment
towards the bluff. As previously mentioned, there will be no garage; instead the Applicants
propose uncovered tandem parking to minimize the encroachment of parking area towards the
bluff. For all of these reasons, the Commission finds that the proposed development maximizes
consistency with Section 30253 of the Coastal Act by providing as much setback from the bluff
to minimize bluff retreat hazards while avoiding a taking of private property without just
compensation by providing a building envelope that takes into consideration the County’s
required yard and septic system setbacks at similar bulk and scale to surrounding development.
The Commission notes that in the County’s approval of the Special Permit for the proposed
development, the Applicants completed a Neighborhood Design Survey, which was reviewed by
a Design Review Committee. The County determined that the proposed development is
compatible with the neighborhood in terms of height, bulk, architectural style, and building
materials.
The physical location of the development setback line at the project site was determined from a
surveyed based map prepared by a licensed surveyor from LACO Associates in August 2010,
which is the basis for the proposed site plan. Therefore, the Commission imposes Special
Condition 1, which requires the Applicants to submit to the Executive Director for review and
approval final project plans for construction demonstrating that the proposed development is
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sited entirely within the surveyed building envelope. Special Condition No. 1 also requires that
the residence be constructed in conformance with all recommendations related to site
preparation, cut and fill slopes, fill materials, compaction, seismic design, setbacks, foundation
design, and drainage and erosion control contained in the LACO geotechnical report (Exhibit 8)
completed for the project.
As discussed above, the residence is not located sufficiently far from the bluff edge to avoid
bluff retreat hazards and assure stability and structural integrity without the need for protective
devices over the life of the structure. In addition, even the Applicants’ geologic report
acknowledges that the development would still be subject to some geologic risk even if there was
agreement that the 151-foot geologic setback recommended by the Applicants’ geologist would
be adequate to protect the development from bluff retreat hazards during the life of the structure.
The Busch geologic report (Exhibit 7) references various “limitations” of the analysis, such as
(on page 23):
“…Although we have used standard engineering geologic practices and
professional standards of care to provide erosion-rate estimates, predictions, and
a risk assessment, nothing in this report should be construed to state or imply a
guarantee of safety of the home for any specific duration of time. Bluff retreat
occurs in a largely unpredictable fashion, and it will continue to occur in the Big
Lagoon area into the foreseeable future. Even if we have overstated the risk at the
proposed site, and the future realized rate of bluff failure is less than the minimum
rate we predict, it is important to understand that LOW risk is not the same as NO
risk: rapid-rate bluff failure could occur before the calculated minimum economic
lifespan is realized (herein stated as 75 years).
In conclusion, although the evaluation presented herein is based on a
consideration of the geologic, geodetic, tectonic, and nearshore marine processes
active at Big Lagoon, greater or lesser retreat rates than those documented in the
past and predicted for the future may be realized in the next 75 years…”
This language in the report itself is indicative of the underlying uncertainties of this and any
geotechnical evaluation and supports the notion that no guarantees can be made regarding the
safety of the proposed development with respect to bluff retreat. Geologic hazards are episodic,
and bluffs that may seem stable now may not be so in the future. As discussed above in Finding
IV-B, the Big Lagoon Estates Subdivision has been subject to extraordinary rates of bluff retreat
in the past, and rapid rates of bluff erosion have been documented for the 1930s (58 feet of bluff
retreat in a decade), 14 winter 1941/1942 (30 feet in a season), 15 1980s (at least 55 feet), 16 and
winter 1997/1998 (60 feet in a season). 17 These sudden episodes of catastrophic bluff failure
have led to emergency relocations of homes on several occasions (as detailed in Exhibits 4-5).
Both the Commission’s geologist and the Applicants’ consulting geologists agree that there is a
high probability of bluff collapse in the future. Bluff failure may be sudden and catastrophic, as it
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has been on multiple occasions in the past (see Finding IV-F above and Dr. Johnsson’s memo,
Exhibit 9), and the bluff failure could impact not just the subject parcel but a larger portion of
the neighborhood, including several remaining private lots within the subdivision on the west
side of Roundhouse Creek Road and the state beach at the base of the bluff (Agate Beach within
Patricks Point State Park).
Therefore, the Commission finds that the subject lot is an inherently hazardous piece of property,
that the coastal bluff underlying the subject property is highly unstable and erosive, and that the
proposed new development could be subject to geologic hazards and potentially someday require
a bluff protective device. As discussed in the findings above, the Commission finds that the
proposed siting of the new home 151 feet back from the bluff edge is inadequate to assure
stability and structural integrity over the economic life of the structure without reliance on
construction of shoreline protection, inconsistent with Section 30253.
Given that (1) the Coastal Act requires new development to be sited such that it does not
represent a hazard to its owner or occupants, (2) there is a reasonable probability of future
sudden, catastrophic bluff collapse, which could affect multiple lots in the neighborhood and
impacts to the public beaches below, and (3) Dr. Johnsson recommends monitoring of the bluff
to determine when the bluff edge is close enough that the structure can no longer be considered
stable, the Commission imposes Special Conditions 2 through 8.
Special Condition 2 declares that the development authorized under this CDP is granted subject
to various limitations that the Applicants must agree to, including (in part) the following: (a)
conducting annual bluff measurements (distance from authorized development to bluff edge) for
the life of the authorized development and submittal of annual measuring results to the Executive
Director, and (b) performing more detailed bluff stability analyses when the bluff edge measures
125 feet from the authorized development and again when it measures 76 feet from the
authorized development. The Commission finds that it is appropriate to require that a
quantitative bluff stability analysis be conducted at the 125-foot setback threshold, because this
is consistent with the approach taken by the Humboldt County Building Department in
considering when structures in geologically hazardous areas should be evaluated for
condemnation. If the development lies within the “angle of repose” (i.e., within 1:1 slope from
base of bluff), that is an indication that there is a higher than normal risk to the stability of the
structure that warrants a site evaluation by a qualified professional. 18 The Commission further
finds that it is appropriate for the analysis to also be conducted at the 76-ft bluff edge setback
threshold because that is the distance the Applicants’ consulting geologists recommended (with
which Dr. Johnsson agreed) is needed to assure stability against sliding today (Dr. Johnsson
notes that this figure could change in the future as bluff geometry and exposed soil materials
change; see Exhibit 9).
Given that the risks of developing a new single family residence on the subject lot cannot be
completely eliminated (despite the minimization measures imposed by Special Condition 1), the
geologic report cannot assure that shoreline protection will never be needed to protect the
17
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proposed new home, and Section 30253 prohibits new development from engendering the need
for shoreline protective devices, the Commission imposes Special Condition 3. This condition
prohibits the construction of shoreline protective devices on the parcel, requires that the
landowners remove the authorized structure and its foundation if bluff retreat reaches the point
where the structure is threatened, and requires that the landowners accept sole responsibility for
the removal of any structural debris resulting from landslides, slope failures, or erosion of the
site.
Special Condition 4 requires the preparation of a bluff monitoring and reporting plan for the
Executive Director’s review and approval. The plan is to be prepared by a Certified Engineering
Geologist or Geotechnical Engineer for conducting annual measurements and periodic analyses
of bluff stability at and adjacent to the subject site, as required by Special Condition 2. The plan
must demonstrate that monuments or points of measurement will be established within 180 days
of permit approval to allow the Applicants and/or their successors in interest to conduct annual
measurements of the distance between each established monument and the bluff edge. The
required plan must also include provisions for the periodic quantitative bluff stability analyses
discussed above and submittal of results of annual measurements and analyses to the Executive
Director.
Special Condition 1 also requires that final design and construction plans be submitted for the
review and approval of the Executive Director that are consistent with the Applicants’
geologists’ recommendation that the foundation be designed to facilitate the removal of the
structure and its foundation in the future. These requirements are necessary for consistency with
Section 30253 of the Coastal Act, which states in part that new development shall minimize risk
to life and property in areas of high geologic hazard, assure structural integrity and stability, and
neither create nor contribute significantly to erosion, geologic instability, or destruction of the
site or surrounding areas, nor in any way require the construction of protective devices that
would substantially alter natural landforms along bluffs and cliffs.
The Commission also attaches Special Condition 6, which requires the landowners to assume
the risks of extraordinary erosion and geologic hazards of the property and waive any claim of
liability on the part of the Commission. Given that the Applicants have chosen to implement the
project despite these risks, the applicants must assume the risks. In this way, the Applicants are
notified that the Commission is not liable for damage as a result of approving the permit for
development. The condition also requires the applicants to indemnify the Commission in the
event that third parties bring an action against the Commission as a result of the failure of the
development to withstand hazards.
Furthermore, Special Condition 5 requires disclosure of permit conditions and Special
Condition 7 requires the Applicants to record a deed restriction to impose the special conditions
of the permit as covenants, conditions and restrictions on the use and enjoyment of the property.
These special conditions are required, in part, to ensure that the development is consistent with
the Coastal Act and to provide notice of potential hazards of the property and help eliminate false
expectations on the part of potential buyers of the property, lending institutions, and insurance
agencies that the property is safe for an indefinite period of time and for further development
indefinitely into the future, or that a protective device could be constructed to protect the
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approved development contrary to the terms and conditions of this permit. By recording the
terms and conditions of this permit against the property, future purchasers are notified in advance
of their purchase of the limitations on development of the property.
As noted above, some risks of a natural disaster, such as an unexpected landslide, catastrophic
bluff failure, significant erosion, etc., could result in destruction or partial destruction of the new
single-family residence or other development approved by the Commission. In addition, the
development itself and its maintenance may cause future problems that were not anticipated.
When such an event takes place, public funds are often sought for the clean-up of structural
debris that winds up on the beach or on an adjacent property. As a precaution, in case such an
unexpected event occurs on the subject property, Special Condition 3, described above, also
requires the landowners to accept sole responsibility for the removal of any structural debris
resulting from landslides, bluff failures, or erosion on the site and agree to remove the authorized
development should the bluff retreat reach the point where a government agency has ordered that
these facilities not be used. This requirement is especially important in this case given that there
is a state beach (Agate Beach within Patricks Point State Park) at the base of the subject bluff.
The Commission notes that Section 30610(a) of the Coastal Act exempts certain additions to
existing single-family residential structures from coastal development permit requirements.
Pursuant to this exemption, once a house has been constructed, certain additions and accessory
buildings that the applicant might propose in the future are normally exempt from the need for a
permit or permit amendment. Depending on its nature, extent, and location, such an addition or
accessory structure could contribute to geologic hazards at the site. For example, installing a
landscape irrigation system on the property in a manner that leads to saturation of the bluff could
increase the potential for landslides or catastrophic bluff failure. Another example would be
installing a sizable accessory structure for additional parking, storage, or other uses normally
associated with a single family home in a manner that does not provide for the recommended
setback from the bluff edge.
Accordingly, Section 30610(a) requires the Commission to specify by regulation those classes of
development which involve a risk of adverse environmental effects and require that a permit be
obtained for such improvements. Pursuant to Section 30610(a) of the Coastal Act, the
Commission adopted Section 13250 of Title 14 of the California Code of Regulations (CCR).
Section 13250(b)(6) specifically authorizes the Commission to require a permit for additions to
existing single-family residences that could involve a risk of adverse environmental effect by
indicating in the development permit issued for the original structure that any future
improvements would require a development permit. As noted above, certain additions or
improvements to the approved structure could involve a risk of creating geologic hazards at the
site. Therefore, pursuant to Section 13250 (b)(6) of Title 14 of the CCR, the Commission
attaches Special Condition 8, which requires that all future development on the subject parcel
that might otherwise be exempt from coastal permit requirements requires an amendment or
coastal development permit. This condition will allow future development to be reviewed by the
Commission to ensure that future improvements will not be sited or designed in a manner that
would result in a geologic hazard. As previously discussed, Special Condition 7 also requires
that the Applicants record and execute a deed restriction approved by the Executive Director
against the property that imposes the special conditions of this permit as covenants, conditions
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and restrictions on the use and enjoyment of the property. Special Condition 7 will also help
assure that future owners are aware of these CDP requirements applicable to all future
development.
For all of the above reasons, the Commission concludes that its approval of the proposed
development, as conditioned, maximizes Coastal Act consistency while avoiding a “taking,”
consistent with Coastal Act Section 30010.
As conditioned to require that the property west of the building envelope be restricted to open
space and other specific mitigation measures to further minimize geologic hazards as discussed
above, the Commission finds that the project will include measures to mitigate all significant
adverse environmental effects and geologic hazards to the greatest extent possible consistent
while providing for a reasonable use of the property that will avoid an unconstitutional taking of
private property for public use.
Furthermore, this particular project involving a bluff-face parcel is unique and unusual and
contains conditions specific to this project. Approval of this project would not establish a
precedent for the Commission or Humboldt County to approve development on bluff faces for
other projects.

I. VISUAL RESOURCES
Section 30251 of the Coastal Act states, in applicable part, as follows:
The scenic and visual qualities of coastal areas shall be considered and protected
as a resource of public importance. Permitted development shall be sited and
designed to protect views to and along the ocean and scenic coastal areas, to
minimize the alteration of natural land forms, to be visually compatible with the
character of surrounding areas, and, where feasible, to restore and enhance
visual quality in visually degraded areas…
As previously mentioned, the property is undeveloped and currently vegetated with numerous
conifer trees and herbaceous ground cover as well as a strip of invasive Pampas grass
(Cortaderia selloana and/or C. jubata) along the front of the property. Thus, there are limited to
no views of the ocean from the public roadway across the property. Public views may be slightly
enhanced by the proposed project, which includes the removal of approximately 22 conifer trees
(though several conifer trees also will be retained on site). Thus, the proposed new development
will be sited and designed to protect views to and along the ocean and scenic coastal areas.
In addition, the property is more or less flat, and the project proposes minimal grading (~35
cubic yards of cut/fill). Therefore, the development as proposed minimizes the alteration of
natural land forms. As conditioned to prohibit the construction of shoreline protective devices to
protect the approved residence and to require removal and/or relocation of the development
when it becomes immediately threatened by bluff retreat, the project as conditioned will avoid
the need for future construction of protective devices that would alter the natural bluff landform
inconsistent with Section 30251 of the Coastal Act.
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Furthermore, the proposed development was reviewed and approved as proposed by the Big
Lagoon Design Review Committee. The Committee found the proposed single-story, maximum
15-ft-high development, as proposed, to be visually compatible with the character of the
surrounding area. The surrounding area is characterized by mostly developed residential lots
with homes similar in scale, materials, and building design to the proposed home, which
proposes to use natural stained redwood board and batton siding and “shakewood” shingle
roofing (Exhibit 6).
Although the surrounding neighborhood is mostly developed with existing homes, the overall
nighttime character of the area has relatively minimal exterior lighting evident. Accordingly, to
prevent the cumulative impacts of glare to the visual resources of the area, the Commission
attaches Special Condition 9, which requires that all exterior lighting associated with the
proposed development be low-wattage and downcast shielded such that no glare is directed
beyond the bounds of the property. The Commission notes that the Applicants have proposed
these exterior lighting restrictions on the plans submitted with the application (Exhibit 6).
Therefore, the Commission finds that the proposed project, as conditioned, will protect public
views to the ocean, minimize the alteration of natural land forms, and be visually compatible
with the character of surrounding area, consistent with Section 30251 of the Coastal Act.

J. PROTECTION OF WATER QUALITY
Section 30230 of the Coastal Act states as follows:
Marine resources shall be maintained, enhanced, and where feasible, restored.
Special protection shall be given to areas and species of special biological or
economic significance. Uses of the marine environment shall be carried out in a
manner that will sustain the biological productivity of coastal waters and that will
maintain healthy populations of all species of marine organisms adequate for
long-term commercial, recreational, scientific, and educational purposes.
Section 30231 of the Coastal Act states as follows:
The biological productivity and the quality of coastal waters, streams, wetlands,
estuaries, and lakes appropriate to maintain optimum populations of marine
organisms and for the protection of human health shall be maintained and, where
feasible, restored through, among other means, minimizing adverse effects of
waste water discharges and entrainment, controlling runoff, preventing depletion
of ground water supplies and substantial interference with surface water flow,
encouraging waste water reclamation, maintaining natural vegetation buffer
areas that protect riparian habitats, and minimizing alteration of natural streams.
As cited above, Coastal Act Sections 30230 and 30231 require, in part, that marine resources and
coastal wetlands and waters be maintained, enhanced, and where feasible restored. These
policies specifically call for the maintenance of the biological productivity and quality of marine
resources, coastal waters, streams, wetlands, and estuaries necessary to maintain optimum
populations of all species of marine organisms and for the protection of human health.
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The project site is located on a bluff-top lot above the Pacific Ocean. The proposed development
will result in an increase in impervious surface, which in turn will decrease the infiltrative
function and capacity of existing permeable land on site. The reduction in permeable space thus
leads to an increase in the volume and velocity of stormwater runoff that can be expected to
leave the site. Further, pollutants commonly found in runoff associated with residential use
include petroleum hydrocarbons such as oil and grease from vehicles; heavy metals; synthetic
organic chemicals including paint and household cleaners; soap and dirt from washing vehicles;
dirt and vegetation from yard maintenance; litter; fertilizers, herbicides, and pesticides; and
bacteria and pathogens from animal waste. The discharge of these pollutants to coastal waters
can cause significant adverse cumulative impacts such as: eutrophication and anoxic conditions
resulting in fish kills and diseases and the alteration of aquatic habitat, including adverse changes
to species composition and size; excess nutrients causing algae blooms and sedimentation
increasing turbidity which both reduce the penetration of sunlight needed by aquatic vegetation
which provide food and cover for aquatic species; disruptions to the reproductive cycle of
aquatic species; and acute and sublethal toxicity in marine organisms leading to adverse changes
in reproduction and feeding behavior. Such potential impacts can reduce the biological
productivity and the quality of coastal waters, streams, wetlands, estuaries, and lakes and reduce
optimum populations of marine organisms and have adverse impacts on human health.
Therefore, in order to find the proposed development consistent with the water quality and
marine resource policies of the Coastal Act, the Commission attaches Special Condition 11.
This condition requires submittal of a final drainage, erosion, and runoff control plan prior to
permit issuance for the review and approval of the Executive Director. The plan is required to
incorporate design elements and/or Best Management Practices (BMPs) to minimize the volume
and velocity of stormwater runoff leaving the developed site and to capture sediment and other
pollutants contained in stormwater runoff from the development, by facilitating on-site
infiltration and trapping of sediment generated from construction. In addition, to ensure that the
project minimizes potential impacts to water quality associated with stormwater runoff and
construction practices, the Commission attaches Special Condition 10. Thus, as conditioned, the
Commission finds that the proposed project will maintain and enhance the functional capacity of
the habitat, maintain and restore optimum populations of marine organisms, and protect human
health as mandated by the requirements of Sections 30230 and 30231 of the Coastal Act.

K. PROTECTION OF ENVIRONMENTALLY SENSITIVE HABITAT AREAS
Section 30240 of the Coastal Act states as follows:
(a) Environmentally sensitive habitat areas shall be protected against any significant
disruption of habitat values, and only uses dependent on such resources shall be allowed
within such areas.
(b) Development in areas adjacent to environmentally sensitive habitat areas and parks
and recreation areas shall be sited and designed to prevent impacts which would
significantly degrade such areas, and shall be compatible with the continuance of such
habitat areas.
Section 30107.5 of the Coastal Act defines “environmentally sensitive area” as:
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“…any area in which plant or animal life or their habitats are either rare or especially
valuable because of their special nature or role in an ecosystem and which could be
easily disturbed or degraded by human activities and developments.”
As discussed above in Finding IV-B, there are no wetlands or other known environmentally
sensitive habitat areas located on or immediately adjacent to the property. However, it is possible
that the existing mature conifer trees on the property, approximately 22 of which are proposed
for removal, support seasonal breeding and nesting habitat for birds protected under the state
Fish and Game Code and federal Migratory Bird Treaty Act. According to the Atlas of the
Breeding Birds of Humboldt County, California 19 up to 60 species of birds breed in the terrestrial
habitats of the Big Lagoon area.
Tree removal during the bird nesting season (typically March 15 through August 15) could
adversely affect sensitive nesting birds such as raptors and various species of migratory birds
protected under state and/or federal regulations. To ensure that the proposed tree removal work
does not result in significant disruption or degradation of occupied nesting habitat consistent
with the requirements of Section 30240 of the Coastal Act, the Commission attaches Special
Condition 12. This condition restricts the timing of tree removal work to ensure avoidance of
any sensitive nesting habitat that may be present during bird breeding and nesting seasons. The
condition is consistent with a similar condition imposed by the County on the approved special
permit for the project.
Construction of and site preparation for the residential development will create ground
disturbance prone to habitation by invasive species, such as Pampas grass (Cortaderia selloana
and/or C. jubata), which occurs along the front of the property adjacent to Roundhouse Creek
Road. According to the California Department of Fish and Wildlife, 20 Pampas grass is an
aggressive weed that is capable of rapidly colonizing disturbed areas and degrading natural
habitats:
Pampas grass is a quickly growing grass that forms massive clumps along
roadsides, steep cliffs, river banks, and open areas that have been disturbed by
human activities or natural disturbances. Introduced to Santa Barbara,
California in 1848 by nursery operators, pampas grass has spread all over the
state, threatening native plants and the animals that rely on them.
An individual pampas grass stand can produce millions of seeds annually that
travel several miles, and because these grasses are very tolerant of intense
sunlight, drought, and frost, they are very efficient at establishing in many habitat
types. Due to the fact that pampas grass can live over a decade, it has become a
favorable plant for people to grow in their gardens.
Invasive plants such as pampas grass displace native plants and create habitats
that are lower in biodiversity. Furthermore, pampas grass has leaf blades that are
19
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highly undesirable as food or shelter to birds and other wildlife, and can actually
cause physical harm to those animals, including humans, because the leaves are
extremely sharp. Therefore, it is important that we do our part by not planting
pampas grass in our gardens, but instead plant native plants that are comparably
beautiful and provide the same utility.
Accordingly, the Commission imposes Special Condition 13, which requires the Applicants to
remove existing weedy grass within 100 feet of the authorized development on the subject parcel
to avoid the spread and proliferation of invasive weeds into disturbed areas and surrounding
ESHA and park and recreation areas. This Special Condition further requires a 5-year monitoring
plan to ensure the native plants take and invasives identified within the boundaries of the
property are promptly removed and replaced with native species as proposed.
In addition, Special Condition 13 also requires that only native and/or non-invasive plant species
be planted and used in erosion-control seeding on the subject property. This requirement is
consistent with the Applicants’ proposal, which includes a landscaping plan (Exhibit 6) that
proposes a variety of native, regionally appropriate species such as deer fern, twinberry, western
azalea, and others. The Commission finds that the adjacent park and recreation area, which
contains wetlands and other environmentally sensitive habitats, could be adversely affected if
nonnative, invasive plant species were introduced in landscaping or erosion control seeding at
the subject site. If any of the proposed landscaping or seeding were to include introduced
invasive exotic plant species, the weedy plants could colonize (e.g., via wind or wildlife
dispersal) the nearby park and recreation area over time, displace native vegetation, and
significantly degrade the recreation area and the functions and values of its natural habitats.
Special Condition 13 further includes a provision prohibiting the use of certain anticoagulantbased rodenticides that are known to pose significant primary and secondary risks to non-target
wildlife present in urban and urban/wildland interface areas. As property owners sometimes use
such pesticides to prevent wild critters from grazing on landscaping and other vegetation, and as
these target species commonly are preyed upon by raptors or other environmentally sensitive
predators and scavengers, the pest control compounds can bio-accumulate in the animals that
have consumed the rodents to concentrations toxic to the ingesting non-target species. Thus,
Special Condition 13-d is intended to avoid this potential cumulative impact to environmentally
sensitive wildlife species. The Commission notes that the Applicants have proposed these
landscaping restrictions on the plans submitted with the application (Exhibit 6).
The Commission thus finds that as conditioned, the project will not result in significant
disruption or degradation of ESHA consistent with Section 30240 of the Coastal Act.

L. PROTECTION OF ARCHAEOLOGICAL RESOURCES
Section 30244 of the Coastal Act states as follows:
Where development would adversely impact archeological or paleontological
resources as identified by the State Historic Preservation Officer, reasonable
mitigation measures shall be required.
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The project site is located within the ancestral lands of the Yurok Tribe. In its processing of the
required special permit for the proposed project, Humboldt County referred the project to the
North Coast Information Center, Trinidad Rancheria, Yurok Tribe, and other associated local
tribes. The County’s special permit includes a requirement to halt ground-disturbing activities in
the event that archaeological resources are inadvertently discovered during construction.
Similarly, to ensure protection of any archaeological resources that may be discovered at the site
during excavation for the proposed new residence consistent with Section 30244, the
Commission requires Special Condition 14. This condition directs that if an area of
archaeological deposits is discovered during the course of the authorized development, all
construction must cease, and a qualified archaeologist must analyze the significance of the find.
To recommence construction following discovery of cultural deposits, the applicant is required
to submit a supplementary archaeological plan for the review and approval of the Executive
Director, prepared in consultation with the Yurok Tribe and/or other appropriate tribal
representatives, to determine whether the changes are de minimis in nature and scope, or whether
an amendment to this permit is required.
Thus, the Commission finds that the proposed development, as conditioned, is consistent with
Coastal Act Section 30244, as the development will include mitigation measures to ensure that
the development will not adversely impact archaeological resources.

M.

PUBLIC ACCESS

Coastal Act Sections 30210, 30211, and 30212 require the provision of maximum public access
opportunities, with limited exceptions. Coastal Act Section 30210 requires in applicable part that
maximum public access and recreational opportunities be provided when consistent with public
safety, private property rights, and natural resource protection. Section 30211 requires in
applicable part that development not interfere with the public’s right of access to the sea where
acquired through use (i.e., potential prescriptive rights or rights of implied dedication). Section
30212 requires in applicable part that public access from the nearest public roadway to the
shoreline and along the coast be provided in new development projects, except in certain
instances, such as when adequate access exists nearby or when the provision of public access
would be inconsistent with public safety. In applying Sections 30211 and 30212, the
Commission is limited by the need to show that any denial of a permit application based on these
sections or any decision to grant a permit subject to special conditions requiring public access is
necessary to avoid or offset a project’s adverse impact on existing or potential public access.
Public access to nearby beach and shoreline areas includes an informal trail to Agate Beach, in
Patricks Point State Park, located about a third of a mile south, beyond the end of Roundhouse
Creek Road, and informal access to the Big Lagoon County Park beach approximately a quarter
of a mile to the north, near the bluff failure area at the north end of Ocean View Drive. In
addition, Big Lagoon County Park, which includes beach access, boating access to the lagoon,
and a campground, is located less than a mile north of the property.
There is no evidence of public use of the subject property for public access, no evidence of trails
on the property, and no indication from the public that the site has been used for public access
purposes in the past. As previously described, the subject lot is situated on a bluff-top parcel with
existing single family residences located between the property and the steep, ~125-ft-high bluff
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face. The proposed development will not significantly or adversely increase the demand for
public access to the shoreline, as it involves developing an existing single family residential lot
for only one residence. For all of these reasons, the Commission finds that the proposed project,
which does not include provision of public access, is consistent with the public access policies of
the Coastal Act.

N. LOCAL COASTAL PROGRAM
Section 30604(a) of the Coastal Act states as follows:
(a) Prior to certification of the Local Coastal Program, a coastal development
permit shall be issued if the issuing agency, or the commission on appeal, finds
that the proposed development is in conformity with the provisions of Chapter 3
(commencing with Section 30200) of this division and that the permitted
development will not prejudice the ability of the local government to prepare a
Local Coastal Program that is in conformity with the provisions of Chapter 3
(commencing with Section 30200). A denial of a coastal development permit on
grounds it would prejudice the ability of the local government to prepare a Local
Coastal Program that is in conformity with the provisions of Chapter 3
(commencing with Section 30200) shall be accompanied by a specific finding
which sets forth the basis for such conclusion.
This section of the Act provides that the Commission shall issue a CDP only if the project will
not prejudice the ability of the local government having jurisdiction to prepare an LCP that
conforms with the Chapter 3 policies of the Coastal Act.
The area that includes the subject site and all of the lots in the Big Lagoon Estates Subdivision
that are locally planned and zoned for residential use and located on the west side of
Roundhouse Creek Road and Ocean View Drive lacks a certified LCP. As conditioned, the
proposed development will be consistent with Chapter 3 of the Coastal Act, and approval of the
project will not prejudice the ability of Humboldt County to prepare a LCP for this area that is in
conformity with the provisions of Chapter 3 of the Coastal Act.

O. REIMBURSEMENT OF COSTS AND FEES
Coastal Act section 30620(c)(1) authorizes the Commission to require applicants to reimburse
the Commission for expenses incurred in processing CDP applications. See also 14 C.C.R. §
13055(g). Thus, the Commission is authorized to require reimbursement for expenses incurred in
defending its action on the pending CDP application. Therefore, consistent with Section
30620(c), the Commission imposes Special Condition 15 requiring reimbursement of any costs
and attorneys’ fees the Commission incurs in connection with the defense of any action brought
by a party other than the Applicant/Permittee challenging the approval or issuance of this permit,
the interpretation and/or enforcement of permit conditions, or any other matter related to this
permit.

P. CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA)
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Humboldt County served as the lead agency for the project for CEQA purposes. The County
determined that the project qualified for a CEQA categorical exemption under Class 3, Section
15303(a) of CEQA Guidelines.
Section 13906 of the Commission’s administrative regulation requires Coastal Commission
approval of coastal development permit applications to be supported by a finding showing the
application, as modified by any conditions of approval, is consistent with any applicable
requirements of the California Environmental Quality Act (CEQA). Section 21080.5(d)(2)(A) of
CEQA prohibits a proposed development from being approved if there are any feasible
alternatives or feasible mitigation measures available, which would substantially lessen any
significant adverse effect the proposed development may have on the environment.
The Commission incorporates its findings on Coastal Act consistency at this point as if set forth
in full. As discussed above, the proposed project has been conditioned to be consistent with the
policies of the Coastal Act to the maximum extent feasible consistent with Section 30010 of the
Coastal Act. The findings address and respond to all public comments regarding potential
significant adverse environmental effects of the project that were received prior to preparation of
the staff report. As specifically discussed in these above findings, which are hereby incorporated
by reference, mitigation measures that will minimize or avoid all significant adverse
environmental impacts to the extent feasible have been required. As conditioned, there are no
other feasible alternatives or feasible mitigation measures available which would substantially
lessen any significant adverse impacts consistent with the requirements of Section 30010.
Therefore, the Commission finds that the proposed project, as conditioned to mitigate the
identified impacts, can be found consistent with the requirements of the Coastal Act to conform
to CEQA.
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