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original staff report

DATE:

April 8, 2014

TO:

Commissioners and Interested Parties

FROM:

South Central Coast District Staff

SUBJECT:

Agenda Item Th19a, Santa Barbara County Appeal No. A-4-STB-14-0010 (Brooks
Street), Thursday, April 10, 2014

The purpose of this addendum is to (1) correct a minor error in the March 27, 2014 staff report and (2)
attach correspondence from the applicants, appellants, and interested parties and attach documentation
of ex-parte communication disclosure forms received to date.
Staff Report Correction: Substitute the following Coastal Act language in Section E.1.e, Page 45.
Note: Underline indicates text to be substituted in the March 27, 2014 staff report.
Coastal Act Section 30251 states:
The scenic and visual qualities of coastal areas shall be considered and protected as a
resource of public importance. Permitted development shall be sited and designed to
protect views to and along the ocean and scenic coastal areas, to minimize the
alteration of natural land forms, to be visually compatible with the character of
surrounding areas, and, where feasible, to restore and enhance visual quality in
visually degraded areas. New development in highly scenic areas such as those
designated in the California Coastline Preservation and Recreation Plan prepared by
the Department of Parks and Recreation and by local government shall be subordinate
to the character of its setting.
Attachments:
1.
2.
3.
4.
5.
6.
7.
8.
9.

Letter from the Law Office of Marc Chytilo to Commissioners, dated April 4, 2014
Letter from Dudek to Commissioners, dated April 8, 2014
Letter from Santa Barbara County Trails Council to Commission Staff, dated March 27, 2014
Letter from The Land Trust for Santa Barbara County to Commission Staff, dated March 21, 2014
Letter from Karen Christensen, Jim Sloan, Elda Rudd, Ida Kane to Commissioners, dated April 7,
2014
Letter from Chris Crabtree to Commissioners, dated April 7, 2014
Email from Karim Kaderali to Commission staff, dated April 7, 2014
Email from Dawn Thatcher to Commission staff, dated April 7, 2014
Ex-Parte Communication Forms received from Commissioner Zimmer, dated March 31, 2014,
April 4, 2014, and April 7, 2014 (2 separate forms)
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California Coastal Commission
South Central Coast District Office
89 South California Street, Suite 200
Ventura, CA 93001

RE:

By email to all Commìssioners and to
amb er. ger aghty @c o as t al. c a. gov

Paradiso del Mare Ocean and Inland Estates Project; Appellants' Response to Staff
Report Th19a

Dear Chair Kinsey and Honorable Members of the Commission,
This letter is submitted on behalf of Appellants Gaviota Coast Conservancy (GCC), the Santa
Barbara Chapter of the Surfrider Foundation (SB Surfrider), Santa Barbara Audubon Society (SB
Audubon), and marine mammal expert Peter Howorth. We have reviewed the Staff Report
recommending that the Commission determine that no substantial issue exists with respect to the
grounds raised in the appeal, and f,rnd it to be inadequate and incorrect in a number of regards.
Appellants identified numerous flaws and omissions in the County's analysis through the
testimony of marine mammal expert Mr. Howorth,'White-tailed kite expert Mark Holmgren, County
biologistJohn Storrer, and the 2009 draft EIR prepared for a very similar residential project on the
ru-. ptop"rty. The Stafls Report and Recommendation however accepts the County's analysis as if it
were unchallenged.

Not only does the Staff Report wholly accept the County's analysis with respect to the first
factor for finding substantial issue - the degree of support for the local government's decision - it then
proceeds to rely exclusively on the County's analysis as a basis for its findings with respect to the
remaining factors. The overall result is a Staff Report and Recommendation that fails to exercise any
independent judgment on the part of the Commission staff.
Discussed below, the Project indeed raises a substantial issue with respect to its conformity
with the County's certified Local Coastal Plan (LCP) and the public access policies of the Coastal Act.
The County has remarkably weak factual and legal support for its conclusions, the Project affects very
significant coastal resources, and the County's interpretation of its LCP for this Project will set an
adverse precedent for future interpretations of its LCP, particularly if endorsed by your Commission.

Although this Project is proposed as settlement of litigation, under the agreement between the
Commission and the property owner, the Commission retained its full discretion to consider the totality
of the site. Therefore, the Commission has the ability and authority to require a consideration of the
Naples lots in its alternatives analysis, and may site the coastal access trail at Tomate'West and
relocate the Ocean Estate to avoid sacrificing ESHA in the form of the white-tailed kite nesting tree
'We
urge the Commission to recognize the Project's conflicts with several important
and seal rookery.
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LCP and Coastal Act policies to allow a more rigorous alternatives analysis and more appropriate
protection of sensitive coastal resources through revisions to the approved Project.

1. Permit Historv

Racksround

The Staff Report describes the Standstill and Settlement Agreement between the applicant and
the Coastal Commission in some detail, including that "the agreement reaffirms the Commission's
discretion to ensure that the totality of development on the properties (i.e., the Naples and non-Naples
lots considered cumulatively) is sited and designed in compliance with the LCP and Coastal Act."
(Staff Report, p. 15.)

Specifically, the Settlement Agreement provides that the Commission:
may consider the totality of the Dos Pueblos property, including the number,
conhguration, and anticipated future development of the Naples lots, in determining the
conformity of the residential development with the policies of the County's certified
LCP and public access and recreation policies of the Coastal Act'
Staff Report, Exh.

II atp.l-2.

This provision gives the Commission broad discretion to consider the impacts of the current
residential project together with the cumulative impacts of development of the Naples lots as they
relate to LCP and Coastal Act consistency, and fuither to consider configurations for the residential
project that extend beyond the two lots considered by the County, However, both the County and
Commission staff failed to consider the totality of the applicant's property when addressing impacts
from the Project on coastal resources and public access to the coast, and the Project's conformity with
the LCP and Coastal Act.
The Staff Report concludes from this provision of the Settlement Agreement that "[t]hus, the
County's approval of development on the non-Naples lots does not prejudice the ability of the County
or the Commission to assure that development of the Naples lots, if and when proposed, complies with
the LCP and the Coastal Act." (1d ) This statement demonstrates that the Commission staff s
approach is to treat the Naples and non-Naples lots separately, rather than comprehensively.

This segmented approach undermined the adequacy of the County and Commission staffls
analysis of the environmental issues associated with this Project, and importantly skews the analysis of
alternatives. For example, the Staff Report recites "Commission staff is confident that the proposed
development locations are the least environmentally damaging locations for the development
envelopes". (Staff Report p. 15.) However, neither the County nor Commission Staff considered an
alternative identified by Appellants, which would move the coastal estate to an inland location that
includes at least one Naples lot, Specifically, a lot line adjustment could be accomplished with the
easternmost Naples lot between the railroad and the highway, and the inland estate parcel, to create
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two development envelopes north of the railroad. Moreover, with respect to public access, the
segmentedãpproach caused both the County and Commission Staff to disregard what is
unlquestionuúty t¡" preferable vertical beach access location on the applicant's property - the Tomate
West drainage.

A comprehensive approach to the property is authorized by the Settlement Agreement, and is
jurisdiction
the only way to ensure thaithe Project complies with the LCP and Coastal Act. Accepting
over the Project would enable this comprehensive approach.
Further, with respect to the Settlement Agreement's provision encouraging acquisition, the
Staff Report notes "despite repeated efforts on behalf of many of the appellants here, there have been
no identifiable potentiai buyers in this regard." (Staff Report, p. 15.) It is worth noting that Appellants
remain very intèrested in a complete or partial acquisition, but to date the applicant has flatly rejected
all attempts to negotiate an offer or otherwise achieve acquisition of the Property. It is puzzling that
Staff mai<es this claim that has no basis in fact, leading Appellants to question what sources of
information Staff relied on in preparing its Report and Recommendation'

2.

Analvsis of Substantial [ssue

Overall, the Staff Report exhibits an extraordinary amount of deference to the County's
analysis, glossing over the very same substantial flaws and omissions that were identified by
Appllantr based on the qualified expert opinions of Mr. Howorth and Mr. Holmgren. The very weak
faciual support for the County's analysis is not recognized as such, and then is used to discount the
,"rour""t-o,¡uctedby the Project because the County found no significant adverse affect'

a. Desree of Support for Local Aooroval

i.

Naples Harbor Seal RookerY

LUP Policy 2-11 requires that all development . . . adjacent to [ESHA], shall be regulated to
avoid adverse impacts on habitat resources." The Staff Report acknowledges that "the appellant is
correct that the County's policy f,rndings do not specifically include a written policy consistency
analysis of Policy 2-I1 as applied to the Naples seal haul out." (Staff Report, p. 23.) Staff reasons that
this failure is not consequential because the County analyzedmore specific LUP policies requiring
marine mammal and Naples reef protection including Policy 9-25,9-33, andT-I9. (Id.) The County's
analysis of these policies, copied below, does not support Staffls proposed conclusion that the Project
is regulated to avoid adverse impacts on the Seal Rookery, particularly as it relates to the Ocean Estate'

L(IP Poticy 9-25: Marine mammal rookeries shall not be altered or disturbed by recreation,
industrial, or any other uses during the times of the year when such areas are in use for
reproductive activities, i.e., mating, pupping, and pup care.
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County's Anal)'sis (Board Letter. pþ. 11-12): As discussed above, the proposed project, as
mitigated, would improve existing conditions with regard to protection of the seal haul-out and
*o,itd provide specific protection-s to the on-site haul-out duiing the pupping/breeding season (such
as monitoring, partial beach closure and posting of educational signage).

L(IP Policy 9-33: Naptes reef shall be maintained primarily as a site for scientific research and
education. Recreatioial and commercial uses shall be permitted as long as such uses do not result
in depletion of marine resources.
County's Analysis (Board Letter. p. 12): The proposed project does not include alteration of Naples
reef and would re-locate public access further from the reef itself.

L(IP Policy 7-19: In order to protect the marine resources of Naples Reef and the adiacent beach
as a hauling out areaþr harbor seals, intensive recreational use shall not be encouraged. Access
to the sìte should continue to be by way of boats'

County's Analysis (_Board Letter. p. 12): The proposed project does not include alteration of Naples
reef and would re-locate public access further from the reef itself, thereby increasing the distance
between recreationalists and Naples reef and decreasing the potential for disturbance from the
public to marine resources.

Nothing in the County's analysis of the three other policies actually addresses the core requirement
of LUP Policy 1-tt - avoiding adverse impacts to ESHA, in this case, the seal rookery and haulout. The
assefted "improvement" of existing conditions with regard to protection of the haul-out refers solely to
impacts relaied to public access, and not at all to development on the site. Converting a natural,
unàeveloped site tò luxury residential development, with new construction noise, vibration, and visual
disturbanôes from both construction and occupancy will degrade existing conditions with regard to
protection ofthe haul-out by deterring seals from approaching the haul out from near-shore waters.
Specifically, with respect to construction noise and vibration, Mr. Howorth established that seals
hear and iespond to different frequencies than humans, and noise energy at these frequencies travels further
than the noiies audible to humans. (Appeal pp. 5-6; Howorth Letter to County, 1lll5ll3, p. 6') Condition
68 is based on the dBA scale, which measures noise audible to humans, not marine mammals. The
asseftion that "construction noise would not be above ambient levels at the haul out site" (see Staff Report,
p.26) is doubly flawed because it is based on the dBA scale, and is based on average noise levels, which
ào not accurately reflect high-intensity but short duration noises. Our appeal identifres numerous flaws in
the County's analysis in this regard (see Staff Report pp. 20-21), none of which are responded to in the
Staff Report.
The only response from the County mustered by the Staff Report with respect to visibility/night
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lightingl is a single statement attributed to a personal communication with John Storrer that "harbor seals
(Staff Report, p' 24.) This
ar"e noiparticulaily averse to lighting or human activity while in the water."
statement is directly contradicted by Mr. Howorth:
which closely scrutinize the
[t]he view from the ocean is also very important to harbor seals,
coast before venturing ashore" and "Harbor seals have good vision in air and frequently closely
watch people on the blach from nearshore waters. Construction equipment, along with the dust
it raisei wh"n in operation, will present visual impacts that could affect haul-out patterns'
(Appeal, p. 4; Howorth Letter to County,

I0ll5ll3,pp'6-7.)

Moreover, the assumption that by eliminating the existing public beach access trail, impacts to the
seal haul-out will be reduced is factually flawed. The existing coastal access trail reaches the beach several
hundred feet to the west of the seal rookery, and the vast rnajority of beach traffic turns right (west) out to
the Naples reef and surfing area. The substitute coastal access points (assuming one is ever built) are
going
located east ofthe rookery-. Foot traffic reaching the beach from any ofthe offered access locations
The
haul
out
area.
the
seal
through
walk
to Naples reef will also turn right and proceed west, but must
project would have the effect of directing more peopl e through the rookery, which would increase
disturbance to the seals.

Moreover, the specific protections to the rookery/lraul-out during pupping/breeding season such as
monitoring, partial beach closuie and posting ofeducational signage, do notfake effect upon approvaI of
the projecl, iather are linl<ed to the future CDP for vertical access (see Conditions 20 and 2l). The Staff
Report itself acknowledges "[t]he conditions approved by the County restricting or regulating access cannot
by
be ìmplemented withouia CDP for the access improvements, which is subject to review and/or appeal
the Coastal Commission." (Staff Report, p'28.)

Accordingly, if the County's approval of the Project becomes final, construction of the Ocean
Estate and other development on the site would commence with ineffective controls to protect the
rookery from noise, vibiation and visual impacts, and the public could only access Naples beach and
surfbreaks by walking west from Haskell's beach directly through the rookery.
The degree of support for the County's determination that the Project "avoids adverse
impacts" to ESHA and that the rookery "will not be altered or disturbed by recreation" to comply
with LUP Policies 2-ll and 9-25 is weak and speculative, and is directly contradicted by the
testimony of a highly reputable marine mammal expert. This weighs heavily in favor, not against' a
finding of Substantial Issue.

t

V/ith respect to visual impacts to the Seal Rookery, the Staff Report artificially limits the grounds
raised in the appeal to "night lighting" when in fact the appeal raised the visibility issue both during the
day and at night.
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ii.

V/hite-tailed Kite

LUp policy 2-26 prohibits development "within the area used for roosting and nesting" by
White-tailed kites. The óounty's analysis of the Project's consistency with LUP Policy 9-26 relies on
nest
the absurd assumption that "the area used for roosting and nesting" does not inchtde a documented
County
the
appeal,
in
our
tree. (See Staff Report, pp. 3 l-32;2l4l14 Board Letter, p. 8.) As explained
optedìo approve dãvelopment within the area used for nesting with full knowledge that doing so
would sacrifice the mosi productive White-tailed kite nest tree ever documented.
Specifically, the County's own biologist Mr. Storrer admitted that "[i]t's unlikely that kites
the
would return to the "ne\¡y'" (2013) nest tree given the current development proposal . . . Considering
I
combined effects of lighting, dogs, vehicles and general human activity between all those features
p.
Mr'
4.).
Report,
Letter
p.
(Appeal,
9,
Storrer
don't see why kites wóuld choose to nest there."
Stoner went on to state that "[s]ince it appears that anumber of environmental, engineering, and
I
economic considerations poinl to the current location of the Ocean Estate development envelope,
,,sacrificing"
that
property
part
the
of
that area as a resource for kites and looking to another
suggest
meets kite habitat requirements for preservation and improvement (i.e. management)' I don't think
can be adjusted (reduced, reconfigured) to ensure compatible
that the proposed development enválope
-9,
Sto.t.r Letter Report, p. 5.) His testimony establishes that the
use by útes an¿ people.'; (Appeal, p.
foundation for his und th. County's refusal to avoid impacts to the White-tailed kite nest tree was not
process
that impacts were in fact avoided or minimized, but rather that other "considetations" ruled the
- i.e., the applicant's demands for this particular project configuration and refusal to consider the rest
of their lands as offering alternatives that could avoid and minimize these impacts.

LUp policy 9-28 requires that "any development around the nesting and roostingarea shall be
setback sufficientþ far as to minimize impacts on the habitat area" (emphasis added). Again, the
County's analysis ielies on the absurd assumption that the "habitat atea" does not include a
documented nest 1¡ee. (See Staff Report, p. 3l-32;2l4lI4 Board Letter, p. 8.) The 75-100 foot buffer
approved by the County, in the words of Mr. Storrer "in any serious discussion would be
inãefensibie". (Appe ã1, p. 9, Storrer Letter Report, p. 7.) Discussed above, Mr. Storrer expressed the
opinion that even *ith th" buffer, kites are unlikely to return to the tree following the development.
The Staff Report attempts to justify the County's flawed approach by noting that"atea used for
roosting and nesting;', "nesting and roosting area" and "habitat atea" ate not defined in the LCP. (Staff
Report, p. 31.) However, the dehnitions from the EIR and County's staff analysis that the
Commission'r StuffReport refers to all encompass at least the nest tree and surrounding area'
Discussed above, the County's biologist admitted that this Project would sacrifice use of the nest tree'
There is no available definition of these terms that renders the Project compliant with Policies 9-26 and
9-28. The County's approach that considered "the site context and the project as a whole" is
merely an attempt to justify the policy non-compliance, and does not support a finding that the

Project complies with the policies themselves.
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iii.

Public Access

LUP Policy 7 -2 requires granting of an easement to allow vertical access to the mean tide line,
;'¡i1n tto case, however, shall development interfere with the public's right of access
and provides that
to thè sea where acquired through use unless an equivalent access to the same beach area is
guaranteed." The Staff Report reasons that "the County found that the floating vertical access
ãasements would be consistent with the above cited policies because the proposed access would
eventually open access to the same beach area in perpetuity for a greater variety of recreational users"
and that':the County did not require an analysis of providing access at the Tomate West location
public
because it found that the floating vertical easement locations comply with the policies requiring
access". (Staff Report, p. 41.)
The Appeal however articulates precisely why the floating vertical access easements would not
constitute equivalent access to the same beach area: they do not permit access to Naples beach and
surfbreaks ai medium to high tides, and they require passage through the environmentally sensitive
Naples Seal Rookery and aòcordingly would be closed from February through May as a condition of
approval for the vertical accessway. Additionally, until the CDP for one of the seven improbable
,rã.ti.at accessways is approved, there would be no vertical access to the Naples beach and surfbreaks
west of Haskell's beachin Goleta. During this interim period, there will be no protection for the
Naples Seal Rookery, discussed above.
The County has not responded to any of these issues, and there simply is no factual or legal
support for the conclusion that the OTDs render the Project consistent with the public access and
1
reôreation policies of the LCP and Coastal Act. T re Ocean Estate interferes with a heretofore existing'
beach u"..i, by physically blocking the long-used beach access path, and the offer to dedicate any of
the infeasible accessways down the coastal bluff at some future time is NOT equivalent access.
Discussed above, the Settlement Agreement gives the Commission the discretion to consider
the applicant's entire property when determining the Project's consistency with the LCP and Coastal
Act. ihe only equivalent access to the existing trail that the Ocean Estate would destroy is Tomate
West. The County failed to consider this accessway as an alternative providing equivalent access, and
instead approved a Project that conflicts with the LCP and Coastal Act, but
jurisdiction over the Project this inconsistency could be easily rectified.

' Not",

if the Commission

assumes

as explained in the Staff Report, the applicant has recently fenced and gated the property, but

without the benefit of the required CDP for such development. (Staff Report, p. 38.) Prior to that
time, the County acknowledged that this trail experienced use by up to 200 persons per day. (FEIR, p.
3.13-9;2009 DEIR p. 3-13.9.) Appellants and the Coastal Commission have gathered hundreds of
surveys and declarations of public recreational use in this arcalhat were not submitted as part of the
appeal since the County expressly recognized the existence of this ongoing public use.
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b.

The Extent and

e

of the Annroved Proiect Was

bv Staff

The Staff Report omits a critical aspect of the Project that bears on its extent and scope.
Specifically, the Project includes construction of an oversized 10" potable waterline (in addition to a
reclaimed water pipeline for agriculture and landscaping purposes) that would be sufficient to provide
additional water for future development of the applicant's 25 Naples lots, which the County
acknowledged would be growth-inducing for that reason. The Staff Report's discussion of the extent
and scope of the approved project does not mention the waterline at all (see Staff Report p. 53.) When
the waterline is taken into consideration, the Project's scope becomes considerably larger.
c

Staff Understated
Approval

Sisnificance of Gaviota's Coastal Resources Affected bv the

In considering the significance of coastal resources affected by the approval, the Staff report
merely rehashes the County's flawed reasoning that the Project would not significantly affect
biological resources and public access. In fact, the coastal resources present on the Project sile and
affected by the Project are nothing less than extraordinary. These resources include the highly
sþnificant archaeological site and regionally significant visual resources to which the County found
the Project would cause Class I significant and unavoidable impacts. These resources also include the
most successful White-tailed kite nest tree ever documented, which the Project would unnecessarily
"sacrifice". These resources fuither include the most heavily used public beach access point between
Haskell's beach in Goleta and El Capitan State Beach, that the Ocean Estate would be constructed on
top of. Staffls reasoning with respect to the 'significance' factor is circular, avoids recognizing the
site's context as a gateway to the Gaviota Coast and its role as accessway to one of the most popular
Gaviota Coast beaches and surf breaks, and thus is wholly flawed'

d.

Precedential Value of the Local Government's Decision

The Staff Report focuses exclusively on whether the Project would conform to the draft
Gaviota Coast Plan in considering the precedential value of the County's decision. As described on
page 17 of the Staff Report however, this factor concerns "[t]he precedential value of the local
government's decision for future interpretations of its LCP". The County's interpretation of its LCP
for this Project allowed the construction of alarge residential estate within 75 feef of the most
productive documented White-tailed kite nest in ornithological history, allowed for ad-hoc and shoddy
analysis of impacts to marine mammals (relying largely on a single field study of the site conducted
over 40 years ago and ignoring the sustained objections from the undisputed leading local marine
mammal expert that regularly observes the site and performs seal rescue on the Gaviota Coast), and
allowed for the elimination of a well-established public beach access trail with no reasonable substitute
access. In shorl, the County interpreted its LCP to include an extraordinary amount of flexibility that
amounts to an admitted sacrifice of ESHA and coastal access. The County's approach is very likely to
be applied to future Gaviota Coast Projects (of which several are curently pending), which would
result in very significant cumulative losses to the coastal resources in this exceptionally important area.
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3.

Conclusion

Stafls recommendation of no substantial issue def,res logic in this case. The Gaviota Coast is a
national treasure, worthy of designation as a National Seashore. Eighteen square miles of intertidal
wetlands lie immediateþ below this Project, with the Gaviota Coast's only Pacific Harbor seal haulout
and rookery scarcely 100 yards away. The Coastal Estate is proposed to be built on top of the most
popular coästal u""às trail along a 4 miles stretch of otherwise inaccessible and remote coastline, and
*iit t tro*ingly and needlessly sacrifice the most successful white-tailed kite nest tree ever observed.
While the Cóunty may have felt constrained from expanding the alternatives analysis to include the
applicant's Naples lots, the Commission explicitly retained this discretion under the Standstill
Agreement. If there were ever a case where the Commission needed to accept jurisdiction to cure
lapses in a local government's approval, this is the case. The Gaviota Coast Conservancy, Surfrider
Fóundation and Santa BarbaraAudubon Society implore your Commission to recognize the substantial
issues posed by this Project.

Respectfully submitted,

L¡.w O¡¡lcE oF MARC CuYrllo

Suute, MIHALY & WeNepncER,

Citrin
Marc Chytilo

Ellison Folk
For Santa Barbara Surfrider

For the Gaviota Coast ConservancY
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Via Email

California Coastal Commission
Via email
45 Fremont Street-Suite 2000
San Francisco, CA 94105
A copy of this letter has been provided to California Coastal Commission Staff in accordance with the
requirements of Public Resources Code, Sections 30319-30324
Regarding:

Item Th19a, Appeal No. A-4-STB-14-0010
Paradiso del Mare Residential Project

Hearing Date:

April 10, 2014

Dear Chair Kinsey and Members of the California Coastal Commission,
On behalf of CPH Dos Pueblos Associates (CPH), I would like to thank you for your time and consideration
of the below analysis provided in response to the appeals filed on the Paradiso del Mare Residential
Project (“Project”). Over the last eight years we have worked closely with County of Santa Barbara (County)
Planning and Development and Coastal Commission (Commission) Staff, and members of the community,
to address the matters raised in the subject appeals and to reach agreement on the project description and
design, as well as Conditions of Approval for the Project, which ensure the Project’s consistency with
applicable coastal resources protection policies. With the continued assistance of the County and
Commission Staff, and continued coordination with representatives of local trail and conservation entities,
we are proud of the Project plan unanimously approved by the County Board of Supervisors, which
provides for 96% (137 acres) of the 143 acre lots to be preserved as permanent visual open space, 117
acres of which would be enhanced, maintained and preserved in perpetuity as a contiguous
environmentally sensitive habitat area, and which includes substantial public access and recreation
easements on the property representing the first phase for implementation of the California Coastal Trail
along the 20-mile Gaviota Coast. Two residences on areas totaling 6 acres were included in the approval.
We very much appreciate the time Commission Staff have taken to conduct a comprehensive evaluation of
the County’s actions and findings that document the Project’s consistency with all applicable County LCP
policies and the public access and recreation policies of the California Coastal Act. Along with a thorough
environmental review of the Project as disclosed in the Final Environmental Impact Report (FEIR),
associated EIR Revision Letters, and substantial expert testimony provided throughout the course of the
Planning Commission and Board of Supervisors hearing procedures (Planning Commission Hearings
conducted on March 3, 2013, November 20, 2013 and December 4, 2013; Board of Supervisors appeal
hearing conducted in February 2014 ), the County’s record and decision to approve the Project is also
supplemented by the substantial record generated throughout the County and Commission’s review of the
Dos Pueblos Golf Links project that began in the early 1990s.

Paradiso del Mare Residential Project
Coastal Commission Letter
April 8, 2014

We believe the County and Commission Staff’s careful analysis and consideration of the Project
appropriately addresses the issues raised by the appellants, and we wholly support the Staff
Recommendation for No Substantial Issue on the Project appeals. Along those lines, we’d like to offer the
following comments on select issues further supporting the Staff Recommendation, and responding to
additional issues raised by the appellants following production of the Staff Report.
1. Introductory Comments – Environmental Review and Alternatives Analysis
The appellants have, in numerous statements, cited from an uncertified 2009 Draft EIR prepared for a prior
Project proposal as evidence that the Project is inconsistent with the County’s LCP and Coastal Act. The
appellants contend that there were minimal changes to the Project warranting the conclusions and findings
of the County’s certified 2013 Final EIR identifying the proposed Project as the Environmentally Preferred
Alternative and concluding the Project is consistent with all applicable coastal resource protection policies.
These appeal contentions ignore the substantial coordination efforts that occurred for more than a year
between the applicant team, County and Commission Staff, and members of the community, to identify
appropriate Project description revisions and alternatives, and to prepare new and updated studies to
address the various impacts disclosed in the 2009 Draft EIR, and to identify the best options for conducting
additional environmental review to reflect the project revisions and alternatives analysis that resulted from
that coordination process.
At the direction of County Planning and Development, the applicant proceeded with revising the entire EIR
to accurately and comprehensively reflect the proposed project revisions that included substantially
reduced residential and agricultural development in conjunction with proposals for a comprehensive habitat
restoration plan, open space/conservation easement, and significant public access and recreation
easement dedications, all intended to address the impacts identified in the 2009 Draft EIR related to
biological resources, visual resources, archaeological resources (associated with the waterline extension),
public access and recreation, as well as the needs and desires of the community. The project description
revisions made subsequent to publication of the 2009 DEIR and fully analyzed in the certified 2013 Final
EIR included the following:


Relocation of the development envelope of the Ocean lot approximately 1,200 feet to the west of
the originally proposed location to eliminate encroachment into 100-foot buffers for wetlands
identified in the 2009 DEIR, and to avoid site areas historically documented as white-tailed kite
nesting habitat and documented tarplant occurrences;



Relocation of the development envelope of the Inland lot approximately 150 south/southeast of the
originally proposed location to provide additional setback of the home site from Highway 101 and to
better cluster and visually align the residential development on both lots;



Construction of a bridge for residential access over the Union Pacific Rail Road (UPRR) corridor in
place of the previously proposed undercrossing, thereby eliminating construction within Drainage 4;
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Realignment and consolidation of residential access roads/utility corridors into a single, shared
access driveway/utility corridor located within the Inland lot and aligned as close to the Highway
101 right-of-way as possible.



Reduction in the proposed Ocean and Inland lot development envelopes from 2.8 and 6.10 acres
to 1.9 and 4.1 acres, respectively (acreages include all structures, grading, access road, driveways
and utility corridors);



Reduction in the proposed Ocean and Inland lot residences from 8,042 and 12,413 sq. ft to 7,227
and 9,163 to sq. ft., respectively (square footages are gross calculations as presented in the 2009
and 2012 EIR and include all proposed structures including garages, basements, wall and
mechanical spaces, etc., and therefore far exceed proposed habitable square footages for the
homes);



Designation of specific agricultural planting areas and tree limitations (dwarf and semi-dwarf
species) within the proposed agricultural envelope to maintain natural open space along the
Highway 101 corridor, to provide landscape screening of the residences as viewed from Highway
101, and to ensure such plantings are consistent with agricultural practices along the Gaviota
Coast and will not block bluewater views from Highway 101 upon reaching maturity;



Inclusion of a number of offers to dedicate (OTDs) easements for both vertical and lateral public
access and recreation facilities, contingent on approval of the proposed Project, including:
- Public vehicular access from Highway 101 via the existing site entrance and driveway to an
area on the Inland lot dedicated for a public parking lot (20 spaces).
- Trail access from the parking lot, over the UPRR property via the existing wooden bridge or
new pedestrian bridge, to the California Coastal Trail easement, including preliminary
coordination efforts with the County, UPRR and property owner to confirm a public easement
across the UPRR property will be secured in exchange for the property owner extinguishing a
number of existing, historic at-grade easement rights.
- Beach access via a “floating” easement that extends along the bluff of the Ocean lot from
Drainage 5 to Eagle Canyon, which provides flexibility for siting and design options for a beach
access trail/stairway.
- Approximately 35 acres included in a floating easement for the development of over 7,500
linear feet of the proposed California Coastal Trail extending the entire length of the Ocean lot
and including a bluff top loop trail.
- Two coastal overlooks on the Ocean lot.
- Lateral access along the beach for the entire length of the site measured from the base of the
bluff to the mean high tide line.
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- Construction of a 1600 foot portion of the proposed California Coastal Trail easement, in
conjunction with the proposed project utility corridor that extends from the existing wooden
bridge connecting the Ocean and Inland lots over the UPRR to a proposed overlook area on
the Ocean Estate;


Overall site plan reconfiguration on both lots, as described above, intended to concentrate
residential and agricultural land uses in areas of the property adjacent to anticipated and existing
development and uses (Naples Townsite/Santa Barbara Ranch and Highway 101) and provide for
contiguous open space over 96% of the property (when considering the proposed open space
agricultural and conservation easement areas together);



Inclusion of a 91 acre Open Space Conservation Easement, later expanded to 117 acres during
the environmental review process, encompassing all on-site drainages and streams (including
Eagle Canyon), and all areas know to contain sensitive cultural resources, wetlands, special-status
plants (native grasslands, southern tarplant, and cliff aster), monarch butterfly aggregation site
habitat, primary white-tailed kite nest habitat, California red-legged frog and tidewater goby habitat;
and



Inclusion of a Conceptual Upland and Riparian Mitigation and Monitoring Plan for 23.5 acres of onsite mitigation/revegetation on the Inland lot designed to establish a mosaic of new riparian,
California sagebush scrub uplands, native grasslands, and enhanced exotics-free buffer zone
areas intended to increase and enhance hunting, nesting and perching habitat for the white-tailed
kite and their primary prey, the California vole.

In addition, a significant effort was undertaken by the Project team to prepare preliminary engineering
studies, concept plans, and cost analyses for planning, design, permitting and construction of the public
access improvements, based on design guidelines provided by the trails community and/or plans previously
approved by the County and Commission for the site as part of the golf course project (i.e. the vertical
access way at Eagle Canyon) to address concerns raised during the 2009 DEIR public review process
regarding feasibility of the proposed OTDS (see Attachment 1, Paradiso del Mare Vertical Beach Access
Alternatives and Public Access Cost Analysis, prepared by Penfield & Smith).
Finally, in response to the analysis and conclusions included in the Recreation Section of the 2009 DEIR,
the Project team provided a comment letter detailing the site history and, relying on prior Coastal
Commission findings and Court ruling on the matter, accurately identified the unauthorized status of public
use of the site and the appropriate regulatory setting required for the DEIR analysis as it relates to public
access and recreation. Additional discussion and response to the appellants contentions related to public
access and protection of sensitive resources are discussed further below and, when considered together
with the numerous project revisions, additional data and updated studies that were completed to address
the issues raised in the 2009 DEIR, it is clear that the County conducted a comprehensive analysis of the
Project’s potential environmental impacts and required appropriate conditions to ensure compliance of the
Project with all applicable policies of the LCP and Coastal Act.
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Alternatives Analysis
With respect to identifying and analyzing additional Project alternatives, both the County and Commission
Staff have considered the totality of the applicant’s property included in the subject coastal development
permit applications, as well as planning and siting options to cluster the proposed Project with future
development, in light of the potential for development to occur on the adjacent Naples properties and
consistent with the terms of the Settlement Agreement. In particular, the County’s environmental analysis
considered three alternative development locations on both the Inland and Ocean Lots for purposes of
avoiding and minimizing impacts to coastal resources and concluded in each case that the alternatives
would not significantly reduce impacts to the coastal resources, but would in turn adversely impact other
significant resources occurring on the site (cultural and visual resources, wetlands, monarch butterfly
habitat, native plant communities and special status plants, etc.) and preclude the ability to implement the
comprehensive Project plans proposed to maximize preservation of contiguous open space and habitat and
public access opportunities across the site.
The appellants have argued that the County should have considered an “off-site alternative that “merges”
the Inland and Ocean Lots and relocates the Ocean Lot development on the Inland lot. The Inland and
Ocean lots are zoned AG-II-100, which allows one single family dwelling unit per legal lot (Section 3569.3.5 of the Coastal Zoning Ordinance). Because the UPRR owns in fee the parcel separating the Inland
and Ocean lots, the Inland and Ocean lots are not physically contiguous and the County therefore
appropriately determined that a lot line adjustment, resubdivision or lot merger to permit a second home
site on the Inland Lot as suggested by the appellants is not legally possible.
In addition, the appellants assert that the County, and now the Commission, should consider an alternative
that would locate the proposed Ocean Lot residence to the inland side (north of the UPRR property) on one
or more of the applicant-owned Naples lots. However, the Settlement Agreement provides that “The
Commission recognizes that one single-family dwelling unit is a permitted use on each of the non-Naples
lots”, and specifically allows the property owner to pursue development of the two Ranch lots separate from
the Naples lots, subject to conditions that ensure the Ranch lot development is sited and designed
consistent with applicable policies of the Coastal Act and LCP, which the County has done. Contrary to the
explicit terms of the Settlement Agreement, the appellants suggested alternative would essentially preclude
the ability of the property owner to pursue the development potential clearly identified in the Settlement
Agreement as two homes on the Ranch lots and, separately, up to ten homes on the Naples lots, in part by
eliminating all development potential on the Ocean Lot and some unknown development potential on the
Naples lots, and by implicating policies and procedures unique to development of the Naples lots that
would not otherwise apply to the proposed Project (Policy 2-13 transfer of development rights and local
coastal program amendment requirements), and all for no demonstrable benefit to sensitive coastal
resources or coastal access. As discussed in the County’s findings and Commission Staff Report, these
suggested alternatives would not avoid or lessen impacts to sensitive coastal resources given the type and
location of resources that occur on the totality of the property, as documented during the prior golf course
project review and the current applications. The ultimate result of the appellant-suggested alternatives
would be to simply deny the property owner any and all use the Paradiso del Mare project site and adjacent
Naples lots located south of the of the UPRR property while achieving no real benefit for the long-term
protection and preservation of sensitive coastal resources or public access opportunities.
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The result of the extensive environmental review process and policy analysis conducted for the Project has
resulted in a Project that carefully balances limited development, resource protection, and public
recreational amenities, resolving decades of debate over the appropriate balance of land uses for the
property. In addition to the sensitively planned residential, habitat conservation, agricultural and public
access project elements, the applicant’s proposed contributions to establish endowments for a Gaviota
Seals Watch ($20,000) and Public Access Implementation plan ($500,000) will ensure longterm protection
of significant coastal resources, while providing maximum public access and recreational opportunities of
local, regional and state-wide significance.
2. Substantial Issue Analysis
A. Environmentally Sensitive Habitat Area
Naples Harbor Seal Rookery
Although the Staff Report describes in detail the substantial amount of professional technical
analysis, expert testimony, and thorough conditions of approval applied to the Project to ensure
Project impacts to the harbor seal rookery are avoided, and that current impacts to the resource
resulting from the existing unauthorized and unmanaged access across the site are appropriately
addressed such that the resource will be protected into the future, the appellants continue to assert
the Project is inconsistent with the resource protection policies of the County’s LCP, particularly in
regard to analysis of project noise impacts upon the Naples Harbor Seal Rookery. Accordingly, we
offer the following point-by-point supplemental comments in support of the Staff Recommendation
and in response to appellant comments submitted subsequent to production of the Staff Report.
The Appeal makes the following assertions:
1. Similarly, the County entirely failed to evaluate the audibility of construction noise from any
points other than the haul out itself, and undertook no analysis of whether construction
would cause adverse impacts to the seals. Approximations of noise levels at the haulout
itself are only that - approximations - and moreover use the dBA scale, which reflects the
range of human hearing, not that of seals. As Mr. Howorth explained, "[t]he use of Aweighting in assessing potential impacts to marine mammals is highly questionable,
however, because A-weighting does not take into account the hearing frequency range
and sensitivities of marine mammals, which are quite different from those of humans."
(Howorth Letter, 10/15/13, p. 6.) The County made no assessment of the potential impact
of ground-borne vibrations on seals hauled out at the rookery, despite the fact that
"pinnipeds are known to be sensitive to ground-borne vibrations". (Id.)
First, the haul out has been the focus of the appellants comments regarding impacts upon seals,
and whether various effects of the project could cause the seals to abandon the haul-out.
Therefore, quantification of construction noise levels at the haul out is appropriate and sufficient.
Second, the quantification of future project construction noise levels, and existing train noise levels,
at the haul-out are not approximations; the identified noise levels were quantified using
environmental (outdoor) noise attenuation rates widely accepted both by academics and
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practitioners in the field of acoustics. The methodology was explained in written responses and in
testimony before the Planning Commission. Third, commercial and industrial noise sources are
studied and documented on the basis of the A-weighted sound scale, as analysis is most
commonly geared toward effects upon human population. Data is not readily available in other
weighted scales for common sources such as construction equipment, trains, traffic, etc. While
seals have a different hearing mechanism than humans, the comparison of noise levels with a
similar frequency composition under the A-weighting system allows a determination of relative
sound intensity. On this intensity comparison, train operations produce a calculated noise level of
18 dBA CNEL at the rookery, whereas construction is calculated to result in a noise level of 8 dBA
CNEL at the seal rookery. The most substantial vibration from construction activities is associated
with pile driving and blasting; neither of these activities would occur with project construction.
Small bulldozers, backhoes, or trucks would not produce vibrations capable of propagating 325 or
more to the seal haul out.
2. In addition, statements made in the Response to Comment on the recirculated biological
resources section of the EIR disclose that the impact analysis relies primarily on the
difference in elevation between the Ocean Estate development envelope and the haulout
itself for its conclusion that noise and vibration "are not expected to affect harbor seal
behavior." (See Responses D2-15 and 17). Both in the responses to comment and at the
Planning Commission, County Staff and the applicant explained that construction noise is
similar to train noise, and accordingly that it is unlikely to affect the seals. According to
numerous observations by the Carpinteria Seal Watch and Howorth, seals at the
Carpinteria rookery, which also lies under a coastal bluff, are still frightened by train
sounds. Also, as at Carpinteria, at Naples the seals have been exposed to train noise for
decades, whereas construction noise at that location would be a change from the existing
conditions. Considering the long duration of the construction activities, Project noise would
represent a cumulative impact when combined with train noise. It would also represent a
significant Project impact by itself. Moreover, train noise is transient whereas construction
noise is constant in nature.
As explained in written comments and in testimony before the Planning Commission, attenuation of
construction noise between the development envelop and the seal haul out area would be
dependent upon both the distance of separation and the barrier effect of the top edge of the seacliff which would interrupt the direct travel path for sound waves. Testimony presented before the
Planning Commission described the high degree of similarity between train noise (diesel
locomotive engine and steel wheels against steel track) and construction equipment noise (diesel
engine and rotating steel propulsion tracks), whereby the frequency pattern would be very similar.
With regard to the statement “construction noise at that location would be a change from existing
conditions,” the history of the project site must be considered. Neither the appellants in their
complaint, nor the marine mammal experts engaged to oppose the project, acknowledge the period
of history with much greater intensity of activity on the project site associated with oil extraction and
production activities. As detailed in the oil production history of the subject property (Final EIR pp.
3.9-2 to 3.9-5), oil production on the site began in 1929 and was sustained until abandonment of
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the facilities in 1998 (a period of 70 years). During this period activity on the site included the
drilling of wells, operation of well pumps, regular trips by heavy tanker trucks, construction of
collection lines and storage tanks, etc. The noise levels and use of night-time lighting during this
period was of far greater intensity than that which would be associated with construction or
occupation of two single family residences on the property. No documentation presented by the
appellants suggests the Naples Harbor Seal Rookery had a declined level of use across the 70
year period of oil activities on the site; from a noise perspective, this suggests that the harbor seal
population using the rookery has some tolerance for anthropocentric noise generation.
3. The dominant construction noise is low frequency (under 1000 hertz [Hz]). Low frequency
noise does not attenuate rapidly with distance, yet the EIR. states that construction noise
levels of 95 dB will somehow attenuate to 65 dB at Bacara Resort, 1440 feet away from
the closest construction activity. The EIR. states alternatively that noise diminishes by 3 dB
or 6 dB with every doubling of distance, but provides no indication of what this distance is
(EIR 3.11-15, 17, and 22; also 3.11-10),rendering such statements completely
meaningless. Howorth pointed out in his response comments that even sounds of 1000 Hz
(higher than the construction sounds) will attenuate only 4 dB at 1000 meters (3281 feet)
(see Richardson et al., 1995 Academic Press division of Harcourt Brace, San Diego, p. 77
("At 1 kHz [1000 Hz; a higher frequency than construction equipment sounds] ... a typical
value for in-air attenuation is ~4 dB/km [ 4 dB attenuation at 1000 meters or 3281 feet]"),
thus the EIR statement that lower frequency construction noise will attenuate from 95 to 65
dB in only 1440 feet is literally and completely impossible. Moreover, the Ocean Estate site
is only 326 feet from the Naples seal rookery. Howorth pointed out that harbor seals' lowfrequency hearing threshold is about 70 dB seal rookery. Howorth pointed out that harbor
seals' low-frequency hearing threshold is about 70 dB. in air and that their hearing
frequency range is from 100 Hz to 180, 000 kHz, indicating that they certainly could hear
the construction noises.
First, the comment demonstrates considerable confusion on the part of the commenter regarding
principals of acoustics. Numerous investigators have addressed the behavior of sound waves in
the outdoor environment, to the point where universal adoption of a standard rate of attenuation
has occurred internationally. The primary mechanism for the lessening of sound with distance from
the source is called “geometric spreading”. The sound source emits a certain energy which is
exerted upon the volume of air surrounding the source; this finite energy is distributed over an
increasing volume of air as the sound wave moves from the source (the surface of the dissipation
pattern is hemi-spherical). As the energy is spread over a larger volume of air, the sound intensity
(sound level) decreases. For a point source (like construction) geometric spreading results in a
decrease of 6 dB each time you double the distance from the sound source to the receiver. A
sound level of 95 dB measured at 50 feet from construction activity would be reduced by 6 dB to 89
dB at 100 feet (double the distance). Hence, the EIR statement that construction noise of 95 dB at
50 feet would be attenuated to 65 dB is correct (89 dB at 100 feet; 83 dB at 200 feet; 76 dB at 400
feet; 70 dB at 800 feet; 64 dB at 1600 feet). Agencies including Caltrans, Federal Highway
Administration, County of Santa Barbara, to name a few, each use this attenuation formula for
outdoor point noise sources such as construction.
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With respect to the reference provided by Howarth: “even sounds of 1000 Hz (higher than the
construction sounds) will attenuate only 4 dB at 1000 meters (3281 feet) (see Richardson et al.,
1995 Academic Press division of Harcourt Brace, San Diego, p. 77 ("At 1 kHz [1000 Hz; a higher
frequency than construction equipment sounds] ... a typical value for in-air attenuation is ~4 dB/km
[ 4 dB attenuation at 1000 meters or 3281 feet]"). This attenuation value is for atmospheric
absorption of sound waves, which is applicable for examining sound travel over longer ranges.
Atmospheric absorption is influenced by pressure gradients and moisture content in the air, which
further reduce the sound energy in addition to geometric spreading effects. Thus, at a distance of
3,281 feet from the construction site we would expect the sound level to be reduced approximately
4 dB more than the universal attenuation rate described above (at 3200 feet geometric spreading
would attenuate the noise level to 56 dB using the equation above, atmospheric absorption would
further reduce this to 52 dB).
Finally, the comment assumes that geometric spreading is the dominant effect for construction
noise attenuation at the seal rookery, when in fact the barrier behavior of the ocean bluff is the
primary effect upon residual noise levels at the rookery (see previous comment and response).
Neither the EIR nor consultants for the applicant assert seals would not hear construction noise at
the haul out (as claimed by the commenter in the closing sentence), rather the conclusion has
been stated that such noise levels should not impact the seals, compared to historic and current
noise levels occurring in association with the project site.
4. At the same hearing, one of the Applicant's consultants mentioned that sound levels at the
Ocean Estate would be 45 dB and only 35 dB at the rookery, leading County
commissioners to believe that the 45 dB level was somehow tied to construction noise. No
effort was ever made by the Applicant to measure natural ambient noise at the beach
under various conditions, which could easily exceed 45 dB, as proven by noise studies at
the nearby Carpinteria seal rookery. In the BIR (Page 3.11-13), the 45 dB level is tied to
ambient noise inside the estate and has nothing whatever to do with construction noise.
The BIR does mention that ambient levels outside the dwelling ranged from 53 .1 to 68 dB
just from traffic on Highway 101 (Page 3 .11-11).
The testimony presented to the Planning Commission characterized typical ambient noise levels in
rural areas and low density residential areas as approximately 45 dB CNEL, which is generally
considered to be very acceptable for the average resident. This is also the maximum allowable
interior noise level enforced by the State of California for multiple family residential buildings. The
noise levels in completely natural settings with little or no urban influence can be as low as 35 dB
CNEL, as documented by the National Park Service and US Forest Service. Thus, 35 dB CNEL
was referenced as the probable minimum ambient noise level at the beach area, including seal
rookery. The 53.1 and 68 dB CNEL noise levels referenced by the commenter were calculated at
the building envelopes from freeway and train sources, for comparison with the County 65 dB
CNEL allowable maximum noise exposure in exterior living areas. Again, the bluff top barrier effect
would reduce these noise levels in the seal rookery.
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5. According to the EIR, construction noise ranges from 75 to 95 dBA for each piece of
construction equipment (Pages 3.11-15, 17, and 22). The EIR claims that the total noise
level of construction activities will be 95 dBA, yet fails to analyze sound levels generated
by multiple types of equipment operation at once. Also, back-up alarms, required on heavy
equipment, generate very loud, penetrating sound that can be heard at great distances, yet
no mention is made of noise from back-up alarms.
The Federal Transit Authority (Transit Noise and Vibration Impact Assessment, 2006), Caltrans
(Technical Noise Supplement, November 2009), and County of Santa Barbara (Environmental
Thresholds and Guidelines Manual, October 2008) each reference average construction noise of
95 dB(A) at a 50' distance from the source. This average is composed of multiple pieces of
equipment operating simultaneously, with varying individual sound contribution and intensity of
use. Given this value is incorporated in the County adopted thresholds, it is deemed appropriate
for the analysis.
6. Seals are known to be very sensitive to vibrations, yet no analysis was made on the
impacts of vibrations from heavy equipment coupling to the substrate and hence to the
nearby seal rookery, much of which lies over or on the same rock formation. Vibration
analyses have been made for past projects at Carpinteria; there is no reason why such
analyses should not be made for this Project.
The most substantial vibration from construction activities is associated with pile driving and
blasting; neither of these activities would occur with project construction. Small bulldozers,
backhoes, or trucks would not produce vibrations capable of propagating 325 or more to the seal
haul out. The industrial period of the site also cannot be overlooked or discounted. Figure 3.9-1
(see FEIR p. 3.9-3) indicates the location of three former oil wells within the development envelop.
The construction of each of these wells alone would have involved a substantial vibration source
from the grinding of the drill head through the same bedrock strata underlying the seal rookery.
Train passage multiple times per day also creates more vibration than would construction activity
on the site. No evidence has been presented by the mammal experts that use of the Naples Seal
Rookery declined during the former on-site oil operations, including those located as close the seal
rookery as the Ocean Estates. To the contrary, evidence from the appellant mammal expert and
biologists involved in the preparation of the EIR indicate continuing successful use of the rookery
site, and not abandonment of the site caused from industrial vibration levels.
7. Overall, the County entirely failed to consider the audibility of construction noise and
vibration from locations other than at the haulout itself, failed to consider the frequencies
detected by harbor seals, and undertook no actual analysis of whether introducing
construction noise and vibration at this location would cause adverse impacts to the seals.
Mitigation Measure/Condition Noise 0-2 and Noise 0-4 are standard construction noise
mitigation measures to reduce impacts to humans, and the Project includes no mitigation
measures at all that address vibration.
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The claim is false as it relates to noise effects of the project. The responses to comments on the
EIR, and to Mr. Howorth’s comment letter of 10/15/13 provide quantification of sound levels
produced during construction and the attenuated sound levels that would exist at the seal rookery
area. The analysis demonstrated the noise from construction would produce a lower average
noise level (community noise equivalent level or CNEL) at the seal rookery than the existing CNEL
generated from train operations on the UPRR tracks. The frequencies of sound produced from the
rail activity were discussed in testimony to the Planning Commission, and were described as being
similar to the frequencies of construction activity. This was used to conclude the construction
effects upon the seals were not likely to lead to abandonment of the seal rookery. In addition, the
much greater intensity of oil activity on the property (which lasted 70 years) was referenced as not
evidently negatively affecting the use of the seal rookery by resident seals, drawing further support
for the conclusion that temporary construction impacts are unlikely to cause significant impacts on
the rookery or seal population. Finally, while mitigation measures Noise 0-2 and Noise 0-4 may be
applied as a standard to control construction noise, it does not mean they would be ineffective for
minimizing construction noise effects of the project, or that they can be ignored by the construction
crews.
As it relates to potential impacts to the rookery from members of the public and future residents,
the County’s analysis appropriately identified the extent of existing impacts occurring at the site
due to the unauthorized access, and the long term benefits to the resource that will occur with
implementation of a comprehensive public access plan for the property.
Although the appellants attempt to make the case that the existing unauthorized access has no
impact to the seal haul-out currently because “the trail reaches the beach several hundred feet to
the west of the seal rookery, and the vast majority of beach traffic turns right (west) out to the
Naples Reef and surfing area”, impacts to the seal haul-out from the existing, unauthorized access
are well recognized and documented by expert and public testimony provided during the County’s
hearing process on the subject applications, as well as by the Commission and County during the
review of the golf course project. The appellants’ contentions that the unauthorized access has no
impacts to the seal haul-out currently, but that the proposed Project and implementation of the
public access OTDs would significantly impact the haul-out inconsistent with LCP policies, are
significantly flawed for the following reasons:
1. The appellants assume that the seal haul-out is some fixed point on the beach located “several
hundred feet” east of Tomate Canyon, as opposed to a beach area that has been observed to
encompasses the beach generally from the mouth of Tomate Canyon Creek to Drainages 4
and 5, an area upon which existing unauthorized access directly outlets.
2. The appellants ignore the fact that, as indicated through public testimony, many surfers legally
access Naples Reef by passing through the haul-out area from public access facilities
available at Haskell’s Beach to the east (Bacara), and from an additional unauthorized access
point located to the east at Eagle Canyon. It is also a well-known fact that surfers access
Naples Reef from Tomate West and Santa Barbara Ranch located to the west.
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3. The appellants assume that their preferred, alternative beach accessway located offsite on the
adjacent applicant-owned Naples lots, referred to as Tomate West, would provide unfettered
public access to Naples Reef, thus resolving any and all ESHA protection issues associated
with existing and proposed public access on the actual Project site . However, it should be
noted that both the County and Commission included the Tomate West beach access location
in the public access management plan required for the golf course project to protect the seal
haul-out, and it is therefore speculative to assume the County and/or Commission would not be
concerned about beach access impacts to the seal haul-out (or other sensitive resources) at
the offsite, Tomate West location. This renders the proposed onsite beach access OTD
included in the Project a valuable option for comprehensively addressing public access
opportunities and constraints for all user groups along this portion of Gaviota.
4. The appellants assume that “Foot traffic reaching the beach from any of the offered access
locations going to Naples reef will also turn right and proceed west, but must walk through the
seal haul out area.” Here, as noted above, the appellants ignore the fact that surfers are
already impacting the seal haul-out while gaining access to Naples Reef from scurrying down
the onsite bluff at Tomate Canyon, as well as from walking up the beach from Haskell’s Beach
and Eagle Canyon, and although the appellants claim to support maximum public access
opportunities, they continue to focus their arguments and recommendations to facilitate access
for a single user group - surfers who want to access Naples Reef. The appellants’ analysis of
the issue does not consider, in any context, the benefits of the proposed onsite beach access
to other user groups who may simply want to access and enjoy the pocket beach at Eagle
Canyon and/or walk east of the site to enjoy the public amenities available at Haskell’s Beach,
which would have no impact to the seal haul-out.
The proposed public access easements and future management plan would improve and enhance
public beach access for all user groups, while redirecting public access away from the immediate
vicinity of the rookery and informing and managing beach access to protect the seal haul-out, as
approved pursuant to a separate coastal development permit, during the most critical times of the
year. The applicant’s proposed public access plan and County’s approval with conditions to
implement a public access management plan are consistent with the Commission’s prior approval
of these project elements analyzed and approved for the subject properties as part of the Dos
Pueblos Golf Links project.
In addition, pursuant to the Project Description, which is implemented through Condition 1 of the
County’s permit, future residents will not be permitted to access the beach from the Ocean Lot via
the existing unauthorized trail at Tomate Canyon (or any other beach access location not
specifically implemented via the public access plan), will be required to comply with all provisions
of the seal protection/restricted access plan required pursuant to MM BIO-12, and will additionally
be required to accept a “Notice to Property Owner” as presented below and required per the
County’s conditions:
Prior to issuance of any Coastal Development Permit, the Applicant shall record a "Notice to
Property Owner" (NTPO) to ensure residents are advised of the responsibilities associated with
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living near the sensitive habitats and special-status species documented on the project site.
The NTPO shall include specific information related to the seal haul-out, white-tailed kite, and
other sensitive species occurring on the property as identified in the FEIR for the project. The
NTPO shall be reviewed and approved by the Planning and Development Department and
County Counsel.
In summary, the approved project provides an ample setback from the seal rookery to ensure the
Project is not visible from the rookery or near shore waters, and the area surrounding the Ocean
Lot residence will be occupied by an extensive buffer area permanently preserved with native
vegetation. The grading plan includes required erosion control, best management practices for
storm-water pollution prevention, and permanent storm-water system components to direct stormwater run-off away from the bluff edge and seal rookery. Noise restrictions have been imposed
during the construction of the project and substantial lighting restrictions have been required to
ensure the proposed residence will not impact seal use of the beach. Finally, the Project, in
conjunction with future implementation of the proposed public access OTDs and public access
management plan will, for the first time, provide for maximum public access that is located,
designed and managed to ensure long term protection of the seal rookery on the site. Thus the
project as approved by the County, is consistent with all applicable resource protection policies of
the County’s certified LCP relative to protecting the Naples seal rookery.
White-Tailed Kite
The County’s LCP has specific policies that incorporate protections for the white-tailed kite, which
state that development including agricultural development, structures, and roads, shall be located
away from an area used for roosting and nesting, and that any development around a roosting and
nesting area shall be set back a sufficient distance to minimize impacts to white-tailed kite nesting
areas. As noted in the Staff Report, these policies, however, contain no determination of what
distance should be applied between development, including agricultural development, structures
and roads nor is there a definition of “sufficient distance” in relation to development around roosting
and nesting areas in order to minimize impacts. Accordingly, to carry out an analysis of Project
consistency the County and the Commission have appropriately considered the Project and site on
a case-specific basis, which takes into account the following in order to determine policy
consistency:


The extensive and exhaustive white-tailed kite surveys that have been undertaken on the
Project Site from 1998 to 2013;



The abundance of suitable nesting habitat on-site (> 300 potential nest trees);



The overwhelming scientific information on white-tailed kite nesting behavior, and in particular
white-tailed kite nesting behavior in Santa Barbara County and at the Project Site, which
clearly indicates that kites do not typically nest in the same tree twice. This is evidenced by the
fact the March 13, 2013 nest observation in Tree 184 was the first time a nest was observed in
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this particular tree and on this portion of the site since 1998, and that all prior potential and
confirmed nest sites have been observed in different trees on the site;


Expansive foraging habitat that will be restored and preserved on the balance of the site in
perpetuity; and,



The low intensity use of the proposed development.

As noted in the appellant comments submitted subsequent to production of the Staff Report,
previous Coastal Commission actions addressing development on the site in proximity to kite
nesting habitat have addressed the issue of ESHA determination and buffers from known nest
sites, citing specifically the buffers recommended for the prior Dos Pueblos Golf Links project.
However, the appellants contentions fail to consider any of the site-specific analysis conducted for
the current, proposed residential project, and the substantial amount of data and information that
has been gathered to document historic and current conditions of the site since the Commission
last consider the golf course project in 2002.
As described in the white tailed kite technical studies included in the County’s record (Exhibit 15),
in the case of the Dos Pueblos Golf Links project, the Commission designated observed nest sites
and “important use trees” as ESHA, and required buffers of 200 feet from observed nest trees and
immediately adjacent trees (resulting in ESHA buffers around nest trees identified that year of 256
and 322 feet), and 100 foot buffers from “important use” trees (Dixon 2002) in the context of that
project, which anticipated high intensity use of the site for 50,000 to 60,000 rounds of golf 360 days
a year for an 18 hole course, and 20,000 rounds of golf a year for a 9 hole course. Of important
note is the fact that the Commission acknowledged the difficulty of determining the ESHA footprint
during its review of the golf course project for the following reasons: 1) trees potentially suitable for
nesting and perching are scattered over much of the site and do not form discrete clumps or
groves distant from other suitable tree habitat, 2) kites often, perhaps typically, do not return to the
same tree to nest each year (although Dr. Dixon noted observations of kites using the same tree in
three successive years at the U. C. Santa Barbara campus, and that kite use of the same or
different trees may be a function of the relative availability of suitable nesting trees at a given site),
and 3) at the time, there was no knowledge of which trees or groups of trees had been most used
historically. In addition, the Commission noted that there was no analysis available at that time
relative to the proportion of remaining trees that would be in suitable for nesting. Many of these
factors influencing the white-tailed kite ESHA and buffer determination on the site in 2002 are no
longer applicable.
As described in the Staff Report, extensive site-specific survey results covering a significant time
period (1998-2013) are now available which thoroughly document the location, extent and
abundance of suitable nesting and foraging habitat on site, in conjunction with white-tailed kite use
of the site for both foraging and nesting and the habitat conditions that are the limiting factor to
sustaining kite use of the site into the future (i.e. degrading foraging habitat).
These surveys demonstrate:
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1. There is an abundance of suitable nest habitat on-site (> 300 potential nest trees), the vast
majority of which is located on the Ocean Lot, east of the proposed residential development
between Drainage 1 and Drainage 5. The site area located between Drainage 1 and Drainage 5
contains the densest clusters of suitable nest trees, has been documented as the most intensely
used portion of the site for kite nesting and perching and, until 2013, has supported all prior nest
sites. This entire area is proposed to be preserved in perpetuity within an Open
Space/Conservation Easement.
2. Consistent with most observations of the propensity for kites to use different trees for nesting
year-to-year, there have been no observations of kites returning to or re-using any of the previously
documented nest trees on the site for nesting. As such, the limited residential development
proposed on the far west end of the Ocean Lot, which is located a significant distance
(approximately 800 feet) from the majority of suitable nest habitat located between Drainage 1 and
Drainage 5, would have no significant impact on kite use of the site for nesting, irrespective of the
observed 2013 nest site in Tree 184.
3. Regardless of the insignificant project impacts to nest habitat on the site and the ensured
availability of abundant suitable nest trees in perpetuity, the long term viability of the site to support
kite use and reproduction is compromised by the observed trend of degrading foraging habitat. The
proposed project will maintain a 117-acre conservation easement of the balance of the property in
which there are in excess of 300 suitable nest and perch trees that provide significant and sufficient
habitat for the white-tailed kite. However, nesting success is largely dependent on the availability of
suitable foraging habitat located in proximity to suitable nest habitat. Accordingly, to enhance the
on-site habitat for the white-tailed kite, while mitigating project-related impacts, the project includes
an Upland and Riparian Mitigation and Monitoring Plan that is designed to increase the hunting
habitat value for the white-tailed kite and their primary prey, the California vole. This would be
accomplished by creating a mosaic of natural vegetation communities, including native grasslands,
in the central portion of the site near suitable nest and perch trees. The plan also includes planting
of coast live oak trees within Drainage 4 and/or 5 to provide additional tree habitat of suitable
height and structure for kite nesting/perching. The proposed tree plantings just north of the Union
Pacific Railroad right-of-way, would further expand the primary nesting/perching habitat on the site
from the Ocean Lot northerly to the Inland Lot, in an area physically buffered by both distance and
the railroad corridor from the public access easement dedications proposed within the Ocean Lot,
thereby providing new perching/nesting opportunities that would be insulated from potential
impacts associated with recreational use of the site. To further facilitate the recovery of the site to
an ecologically balanced condition, habitat restoration will be implemented concurrent with the
removal and maintenance of adjacent mustard fields.
The documented site-specific conditions of the site existing at this time, along with the extensive
body of available information relative to kite use of the site and of other coastal resource
constraints, and the limited residential development proposed warrant an independent
determination of adequate buffers to address white tailed kite. The proposed residential project
was identified by the Commission to be the preferred development alternative for the site given the
adverse impacts to white-tailed kites anticipated with the golf course project, and in comparison to
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the Dos Pueblos Golf Links project, the proposed residential development is dramatically less
intense than the previously reviewed golf course project, will utilize a much smaller portion of the
site for the residential development, will result in minimal impacts to nesting habitat, and most
importantly, will result in enhancement of on-site foraging habitat that would otherwise continue a
trend of degradation in the foreseeable future. In addition to identifying a development location that
protects the densest clusters of suitable white-tailed kite nest trees, the Ocean Lot contains several
other environmental constraints protected by the proposed development location, including a
number of deeply incised drainages that contain large stands of coastal sage scrub, coastal bluffs
with associated sensitive bluff habitat including cliff aster, wetlands, documented cultural resource
sites, and areas supporting Southern tarplant and purple needlegrass grasslands. The proposed
Ocean Lot development envelope has therefore been located in the westernmost portion of the
property where a feasible building site has been identified that avoids all these sensitive resources
and provides ample setbacks from the coastal bluff, wetland habitat, and coastal drainages.
When considering the totality of sensitive coastal resources on the site that will be avoided by the
proposed project, the abundant amount of suitable nesting habitat available on the site that will be
preserved and expanded in conjunction with the foraging habitat enhancement opportunities, and
the opportunity to preserve a contiguous 117-acre area of integrated kite perching, nesting and
foraging habitat associated with the proposed Open Space/Conservation Easement, the proposed
placement of the Ocean Lot residential development envelope will not significantly impact kite
perching/nesting habitat. The County-identified mitigation measure to establish a 75-100 foot buffer
from the 2013 nest tree has considered current habitat conditions and the white-tailed kite’s
ecological requirements, nest selection tendencies, level of proposed disturbance, and other
sensitive site constraints, in their entirety. The identified buffer is warranted in the specific case of
the Paradiso residential development given that the development would be located a substantial
distance (approximately 800 feet) from the site area containing the densest clusters of suitable nest
trees and documented as the most intensely used portion of the site for kite nesting and perching,
and is therefore consistent with applicable LCP policies protecting white-tailed kites.
B. Public Access
The appellants assert that there is no factual or legal support for the conclusion that the proposed
OTDs render the Project consistent with the public access and recreation policies of the LCP and
Coastal Act, and that the County and Commission must consider an offsite Project alternative,
essentially exacting public access easements on the applicant’s adjacent Naples lots in addition to that
being offered as part of the Paradiso Project, to find the Project consistent with the public access and
recreation policies of the LCP and the Coastal Act.
The proposed Project includes development of a single-family residence and agriculture use area on
the westerly (or upcoast) portion of both the Inland Lot and the Ocean Lot. The developments have
been carefully sited in this location so that, consistent with the Settlement Agreement, they are
clustered nearest the Naples lots immediately to the west, placed furthest from the identified sensitive
habitat areas and proposed public access areas, to provide for reasonable separation between the
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residential, agricultural and public uses to ensure land use compatibility, and to accommodate a 117acre Open Space Conservation Easement.
As clearly identified in the project description, all public access easement dedications are contingent on
approval of a residential development site that is located a sufficient distance from the public easement
dedications and in the westerly portion of the lot to ensure residential, agricultural, and recreational
land use compatibility of the site.
While the Project proposes only two homes and limited agricultural use on each of two lots, the offers
to dedicate public access and recreation easements are substantial. They include lateral and vertical
trails on the property, lateral access on the beach, a scenic overlook at the bluff edge, and an area for
a 20-car public parking lot on the easterly (or downcoast) portion of the inland lot. As noted, the offers
to dedicate are contingent in nature. It bears emphasis that if the applicant did not volunteer to offer
these easements, the easements could not be required in connection with this two-house development
because of constitutional and other constraints.
First, requiring the access easements would not be legally permissible because the two-house project
itself will not create any significant adverse environmental impact on public access. Contrary to the
appellants contention that “the applicant has recently fenced and gated the property, but without the
benefit of the required CDP for such development”, the site is and for decades has been fenced,
posted with “No Trespassing” signs, and patrolled by security guards, as the Court of Appeal expressly
recognized in Surfrider Foundation v. California Coastal Commission (1997) 2d Civil B101510
(Attachment 2), upholding the 1994 golf course approval (see below).
The County’s FEIR and analysis underscores throughout that there is currently “unauthorized” public
access across the property. The Project Overview explains:
“The project site is private property that is currently fenced, gated and patrolled by a security guard.
However, some level of unauthorized ongoing public access is evident. A moderately sized
unauthorized trail crosses the site from U.S. Highway 101 east of Tomate Canyon and an
additional unauthorized trail cross the UPRR in the vicinity of Eagle Canyon. In addition, an
unauthorized east-west trail appears to exist along the UPRR corridor and a steep, but useable
pathway exists from the bluff top east of Tomate Canyon to the beach below.”
We understand that, as in the past, there are those who assert that through trespass, surfers have
somehow acquired a prescriptive right to continued use of the trail. While the County’s FEIR and policy
analysis does explain that there is one trail across the site and that its use has been “unauthorized,” it
must be noted that there is substantial evidence and site history which confirm that the uninvited
access over this property has indeed been unauthorized and that no prescriptive right to use any
portion of the property exists.
Specifically, in connection with the original golf course proposal, the property owner’s predecessor,
ARCO, provided the County and Coastal Commission with sworn affidavits from oil company personnel
for the period from the mid-1940’s to the present which indicated that a continuous and effective effort
has been made over the years to exclude trespassers from the site. This evidence was provided to
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County Staff and considered by the Planning Commission and Board of Supervisors during the Project
review process. Moreover, based upon that evidence, the Court of Appeal in Surfrider Foundation v.
California Coastal Commission, explained, in reviewing the Commission’s original decision to approve
the Golf Links Project:
“In an effort to prevent surfers from crossing the site, ARCO has installed fences, posted signs
against trespass, and employed security guards to remove surfers from the beach. The site has no
legal beach parking. Thus, to reach the beach, surfers and beachgoers must park along the far
side of Highway 101, cross the highway, scale at least one barbed wire fence, cross a railroad
track, and climb down a steep, and at time unstable, bluff.
Referring to the access program on the property which ARCO proposed in connection with the Golf
Links Project, the Court of Appeal continued:
“ . . . For the first time, beachgoers will enjoy access without parking illegally, dashing across an
interstate highway, climbing over barbed wire fences and a railroad track, shimmying down a steep
bluff, or being escorted off the property by security guards.”
The Court of Appeal also went further in noting that the Commission cannot decide whether public
prescriptive rights exist: “Nor will the project destroy any access rights that may have been acquired
through public use. The Commission did not decide whether such rights existed, nor could it.” In short,
while there has been acknowledged unauthorized use of one trail across the site, there is ample
substantial evidence that no prescriptive right of access exists.
Moreover, to impose mitigation measures on a project, a public agency may exercise only those
powers provided to it by legal authority independent of CEQA. (Pub. Res. Code § 21004; Sierra Club
v. California Coastal Commission (2005) 35 Cal.4th 839, 859.) There is no authority in the Coastal Act
or the County LCP (which implements the Coastal Act) which authorizes either the Commission or the
County to somehow adjudicate or “decree” public prescriptive rights across private property. In LT-WR
v. California Coastal Commission (2007) 152 Cal.App.4th 770, for example, the Coastal Commission
denied a CDP for security gates and “no trespassing” signs under Coastal Act Sections 30210 and
30211 based on the existence of potential prescriptive rights in favor of the public. The Court held the
denial of a permit on such grounds to be speculative and beyond the authority of the Commission:
“. . . [W]e conclude the trial court properly overturned the Commission’s denial of a permit for the
gates and no trespassing signs. Inherent in one’s ownership of real property is the right to exclude
uninvited visitors. In prohibiting LT-WR from excluding the public from its property on the theory
that “potential exists to establish prescriptive rights for public use,” the Commission in effect
decreed the existence of such rights. We find the Commission’s denial of a permit for the gates
and signs, premised on the existence of ‘potential’ prescriptive rights, was speculative and properly
was overturned by the trial court.
***
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“[T]he Commission is not vested with the authority to adjudicate the existence of prescriptive rights
for public use of privately owned property. In denying LT-WR a permit for the gates and no
trespassing signs due to the possibility of prescriptive rights, the Commission gave credence to the
claimed prescriptive rights. The Commission’s denial of a permit for the gates and signs, premised
on the existence of ‘potential’ prescriptive right, was speculative and properly as overturned by the
trial court.” (152 Cal.App.4th at 775, 806.)
Thus, “unauthorized access” cannot be converted into lawful access and mitigated or otherwise
modified to require public access. If the applicant did not offer the access easements noted above, a
mitigation measure requiring some form of public access could not be lawfully imposed. (CEQA
Guidelines § 15126.4(5).)
Second, as with any government exaction or condition of approval, a mitigation measure cannot violate
state or federal constitutional standards. The CEQA Guidelines explain:
“A lead agency for a project has authority to require feasible changes in any or all activities
involved in the project in order to substantially lessen or avoid all significant effects on the
environment, consistent with applicable constitutional requirements such as the “nexus” and “rough
proportionality” standards established by case law (Nollan v. California Coastal Commission,
(1987) 483 U.S. 825, Dolan v. City of Tigard, (1996) 512 U.S. 374, Ehrlich v. City of Culver City,
(1996) 12 Cal.4th 854.” (CEQA Guidelines § 15041(a)
CEQA Guidelines Section 15126.4(a)(4) further explains, in relevant part:
“Mitigation measures must be consistent with all applicable constitutional requirements, including
the following:
(A) There must be an essential nexus (i.e. connection) between the mitigation measure and a
legitimate governmental interest. (Nollan v. California Coastal Commission, (483 U.S 825
(1987); and
(B) The mitigation measure must be ‘roughly proportional’ to the impacts of the project. Dolan v.
City of Tigard, 512 U.S. 374 (1994) . . . .” (Emphasis added.)
The two U.S. Supreme Court cases cited in the CEQA Guidelines frame the constitutional limitations on
public access easements. Nollan v. California Coastal Commission (1987) 483 U.S. 825, holds that
there must be an “essential nexus” between the burden created by a project and the exaction or
mitigation measure imposed to address it. In other words, there must be a precise match between the
condition imposed and the specific type of burden on access created by the project. Dolan v. City of
Tigard (1994) 512 U.S. 374, holds that in addition to satisfying the Nollan “nexus” requirement, there
must be “rough proportionality” between a condition and extent of the impact it is supposed to mitigate.
The Court explained: “No precise mathematical calculation is required, but the city must make some
sort of individualized determination that the required dedication is related both in nature and extent to
the impact of the proposed development.”
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In the absence of the applicant’s decision here to volunteer the access easements noted, neither
requirement could be satisfied here. There may be illegal parking offsite on the inland side of Highway
101 and an unauthorized trail across the property. Neither situation, however, was created by the
property owner or its predecessors, and it should suffice to state that extraordinary mitigation measures
or conditions requiring dedication of an 20-car parking lot and an extensive access network on the
property in connection with a two-house development would lack the “essential nexus” and “rough
proportionality” required, even if the sentiment is that such access would provide a significant
community benefit.
In any event, the legal constraints on the imposition of access requirements should not present an
issue with the instant application as the property owner has proactively offered to dedicate the public
access and recreation easements, subject to the contingency noted above. As noted in the Staff
Report, a number of coordination efforts are already underway to ensure the offers to dedicate can be
accepted by the County and implemented shortly after project approval. Issues associated with the
purported infeasibility of the proposed OTDs due to cost constraints and potential resource impacts
were fully vetted by the County and addressed by conditions of approval, as explained in the Staff
Report and discussed above. In summary, the Project carefully balances residential and high priority
coastal land uses, including safe public access and resource protection, in a manner that proactively
implements the coastal access and recreation policies of the County’s LCP and Coastal Act
C. Significant Coastal Resources Affected by the Project
The appellant’s claim that the Staff Report understates the significance of coastal resources affected by
the Project approval relative to biological resources and public access, as well as archaeological and
visual resources. However, the Staff Report fully acknowledges the significance of the biological, visual
and public access resources potentially affected by the Project, and analyzes these issues in detail
throughout the report, including applicable excerpts from the County’s analysis and detailing the
numerous conditions imposed by the County to ensure the Project’s consistency with applicable
policies. With respect to archaeological resources, while the subject appeal failed to identify any
grounds for appeal related to this resource, its worth noting that the County’s analysis and conditions of
approval for the Project were informed by extensive study and coordination that occurred between the
affected property owners, County and Commission Staff, and a number of representatives of the Native
American community, resulting in a Project design that preserves all onsite archaeological resources
within the proposed open space conservation easements, and a mitigation program supported by those
Native American representatives who participated throughout the process.
D. Precedential Value of the Local Government's Decision access.
The appellant’s contend that the County's interpretation of the LCP for the project “is very likely to be
applied to future Gaviota Coast Projects (of which several are currently pending), which would result in
very significant cumulative losses to the coastal resources in this exceptionally important area.” While
the appellants focus solely on their perceived deficiencies of the County’s application of the LCP
relative to protection of white-tailed kites, harbor seals and public access, their assessment lacks any
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acknowledgement of the positive precedent the Paradiso del Mare Project sets for evaluating other
potential residential development proposals on Gaviota.
In response to concerns regarding protection of sensitive biological, visual, agricultural and cultural
resources, the Project clusters development on the least constrained portion of the site, limits the site’s
total residential development potential to two homes located on only 4% of the 143 acre site, preserves
panoramic bluewater and open space views across the site, and includes a comprehensive habitat
restoration and management plan within a 117 acre open space conservation easement. The Project is
voluntarily offering extensive public access easements, located and designed in close coordination with
the community and Staff, and for which significant endowment funds have been provided to ensure the
OTDs can be implemented in a timely manner upon Project approval and in manner that is the most
protective of sensitive coastal resources. The public access OTDs, including the first section to be
constructed by the Project, represent the first step for completing the California Coastal Trail along the
Gaviota Coast in a way that is consistent with the vision for the California Coastal Trail as identified by
the Draft Gaviota Coast plan and the Coastal Conservancy. Taken together, the proposed Project and
associated environmental review, conditions of approval, and policy analyses provide an example of
how private property owners, regulatory agencies and the community can collaborate to design a
project that allows for limited land development while prioritizing resource protection and establishment
of significant public benefits.
Conclusion
The issues raised in the appeals have been thoroughly vetted during the many years of development
review for the subject properties, including the County’s and Commission’s review of the previous Dos
Pueblos Golf Links Project, and the eight-year County review process culminating in the two-home
residential proposal now being presented for your consideration. As a result of a diligent environmental
review process, close coordination with County and Commission Staff, and input provided by numerous
stakeholders, the proposed Project carefully balances limited residential development and agricultural uses
with protection of significant coastal resources, while providing maximum public access and recreational
opportunities of both regional and state-wide significance.
We thank the Commission and Staff again for your time and consideration and, based on substantial
evidence in the record, we wholly support the Staff Recommendation to find that the appeals raise No
Substantial Issue with respect to the Project’s conformity with applicable County LCP and Coastal Act
policies.
Sincerely,

April Winecki
Senior Project Manager/Coastal Planner
Dudek
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CC Via Email
Amber Geraghty, Coastal Commission
Jack Ainsworth, Coastal Commission
Jamee Patterson, Attorney General
David Alderson, Attorney General
Anne Almy, County Planning and Development
Chris Yelich, Brooks Street
Howard Zelefsky, Brooks Street
Steven H. Kaufmann, Esq., Richards, Watson & Gershon
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MEMORANDUM
TO:

Howard Zelefsky

FROM:

Michael Osborn, P.E.

SUBJECT:

Paradiso del Mare Vertical Beach Access Alternatives

WORK ORDER:

12825.15

DATE:

June 25, 2012

It is our understanding that the County has expressed reservations about the potential of
constructing a vertical beach access in the previously studied location near the mouth of
Eagle Canyon. The property owner has offered the County a floating easement for vertical
beach access along the bluff from Eagle Canyon to Drainage #5. The County has requested
that the owner provide possible alternative locations along the bluff where a vertical access
structure could be constructed.
On Friday, June 22, 2012, Bret Foster, P.E. and I visited the project site during the early
morning low tide (approximately -0.5ft.) to walk to beach and determine alternative locations
for a future vertical beach access. The following summarizes our observations:








The bluff from Eagle Canyon to Drainage #4 is approximately 70-ft. tall. The rock
material of the bluff face varies from more solid to very weathered in appearance
and often has a thick layer of soil at the top. Vertical access along this stretch of
beach and between the three locations described below would be difficult. See
Photo A, below.
Drainage #4 is a deep, narrow, incised channel with little horizontal protection at the
bluff face along the beach. The vertical difference is much less than the adjacent
bluffs; however, it will be difficult to locate a structure outside of the drainage flow
path. See Photo B.
There is an unnumbered local drainage between #4 and #5 that has greater potential
than drainage #4 since it is not a major drainage course; the face material seems
solid; and there is bedrock at the beach that may provide some protection to the
structure’s foundation. However, this face is still rather tall (over 30-ft.) and would
require at least three flights of stairs to reach the beach. See Photo C.
Drainage #5 presents the best alternative out of the three alternatives identified
herein for a vertical beach access as the mouth of the drainage is very near beach
level and in a natural cove that provides horizontal protection of a structure’s

June 26, 2012
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foundation. With some grading, access could come down the eastern side of the
drainage and land on the east side of the drainage flow path. See Photo D.
The last three locations above are the apparent viable alternatives for a future vertical
access. All three are within close proximity to old roads on the property along which public
trail access to the top of the bluffs could be provided. Based upon visual observations,
vertical access at Drainage #5 would be the first choice as an alternative to vertical access
at Eagle Canyon. The un-named drainage between Drainage #4 and #5 would be the
second choice and Drainage #4 would be the third choice. Although not apparently ideal, a
fourth choice, any other location along the bluff between Eagle Canyon and Drainage #5
could be considered, if so desired.
At present, we are unable to clearly determine if access at Drainage #5 would be equal or
superior to access at Eagle Canyon for several reasons. Access at Eagle Canyon has
received more analysis and consideration than any other location along the beach frontage.
It is expected that there would be some challenges at Drainage #5 that are yet unknown.
Further geotechnical and geological analysis and engineering design would be needed
make any further determinations of the viability for access at Drainage #5, or for that matter
any alternative.
c. Hady Izadpanah, Penfield & Smith
Bret Foster, Penfield & Smith
April Winecki, Dudek and Associates
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Photographs:

Photo A: Typical Bluff Face Eagle Canyon to Drainage #4

Photo B: Drainage #4
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Photo C: Unnumbered Local Drainage between #4 and #5

Photo D: Drainage #5

Cost Analysis - Eagle Canyon Beach Access Stairs
Project:

Paradiso del Mare Estates

Location:

APN 079-200-004; 079-200-008

Client:

Makar Properties

W.O. No.:

12825.07

Calc'd By:

mlo

111 East Victoria St.
Santa Barbara, CA 93101
(805)963-9532

Path Name: W:\work\12000-12999\12825\Project Estimates\
File Name:

EagleCynStairsEst_2010Oct.xls

ITEM

DESCRIPTION

Date:
UNIT

QUANTITY

UNIT
COST

LS

1

$15,000

10/29/2010
TOTAL
COST

$15,000

Soft Costs
1

Design Level Survey

2

Engineering Services

LS

1

$50,000

$50,000

3

Geotechnical & Geological Services

LS

1

$30,000

$30,000

4

Biological Survey

LS

1

$22,970

$22,970

5

Permitting

LS

1

$20,000

$20,000

Sub-Total

$137,970

Construction Costs
1

Mobilization

LS

1

$30,000

$30,000

2

Construction Survey

3

Biological Monitoring

LS

1

$8,000

$8,000

Day

60

$250

$15,000

4

Clearing & Grubbing

LS

1

$5,000

$5,000

5

Grading

LS

1

$20,000

$20,000

6

Erosion & Sediment Control BMPs

LS

1

$20,000

$20,000

7

Crane Rental

Day

30

$1,650

$49,500

8

Timber Stairs

LS

1

$50,000

$50,000
$52,000

9

Steel Railing

LS

1

$52,000

10

Protection of Piles from Sea Water

LS

1

$5,000

$5,000

11

Piles

EA

12

$5,000

$60,000

12

Treatment of Water from Pile Holes

LS

1

$5,000

$5,000

13

Concrete Landing & Stairs

CY

60

$2,000

$120,000

14

Re-vegetation

LS

1

$5,000

$5,000

Sub-Total

$444,500

Contigency

-

20%

$582,470

$116,494

Inflation

-

10%

$698,964

$69,896

Total

$768,860
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Cost Analysis - Alternative Vertical Beach Access
Project:

Paradiso del Mare Estates

Location:

APN 079-200-004; 079-200-008

Client:

CPH Dos Pueblos Associates, LLC

W.O. No.:

12825.15

Calc'd By:

mlo

Drainage
#4
111 East Victoria St.
Santa Barbara, CA 93101
(805)963-9532

Path Name: W:\work\12000-12999\12825\Project Estimates\
File Name:

EagleCynStairsEst_2010Oct.xls

ITEM

DESCRIPTION

Date:
UNIT

QUANTITY

UNIT
COST

LS

1

$15,000

8/20/2012
TOTAL
COST

$15,000

Soft Costs
1

Design Level Survey

2

Engineering Services

LS

1

$50,000

$50,000

3

Geotechnical & Geological Services

LS

1

$30,000

$30,000

4

Biological Survey

LS

1

$22,970

$22,970

5

Permitting

LS

1

$20,000

$20,000

Sub-Total

$137,970

Construction Costs
1

Mobilization

2

Construction Survey

3

Biological Monitoring

4

Clearing & Grubbing

5

Grading

6

Erosion & Sediment Control BMPs

7

Crane Rental

8

Timber Stairs

LS

1

$30,000

$30,000

LS

1

$8,000

$8,000

Day

60

$250

$15,000

LS

1

$10,000

$10,000

LS

1

$40,000

$40,000

LS

1

$20,000

$20,000

Day

30

$1,650

$49,500

LS

1

$100,000

$100,000
$104,000

9

Steel Railing

LS

1

$104,000

10

Protection of Piles from Sea Water

LS

1

$5,000

$5,000

11

Piles

EA

12

$5,000

$60,000

12

Treatment of Water from Pile Holes

LS

1

$5,000

$5,000

13

Concrete Landing & Stairs

CY

60

$2,000

$120,000

14

Re-vegetation

LS

1

$10,000

$10,000

Sub-Total

$576,500

Contigency

-

20%

$714,470

$142,894

Inflation

-

10%

$857,364

$85,736

Total

$943,100
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Cost Analysis - Alternative Vertical Beach Access
Project:

Paradiso del Mare Estates

Location:

APN 079-200-004; 079-200-008

Client:

CPH Dos Pueblos Associates, LLC

W.O. No.:

12825.15

Calc'd By:

mlo

Drainage
#4.5
111 East Victoria St.
Santa Barbara, CA 93101
(805)963-9532

Path Name: W:\work\12000-12999\12825\Project Estimates\
File Name:

EagleCynStairsEst_2010Oct.xls

ITEM

DESCRIPTION

Date:
UNIT

QUANTITY

UNIT
COST

LS

1

$15,000

8/20/2012
TOTAL
COST

$15,000

Soft Costs
1

Design Level Survey

2

Engineering Services

LS

1

$50,000

$50,000

3

Geotechnical & Geological Services

LS

1

$30,000

$30,000

4

Biological Survey

LS

1

$22,970

$22,970

5

Permitting

LS

1

$20,000

$20,000

Sub-Total

$137,970

Construction Costs
1

Mobilization

LS

1

$30,000

$30,000

2

Construction Survey

3

Biological Monitoring

LS

1

$8,000

$8,000

Day

60

$250

$15,000

4

Clearing & Grubbing

LS

1

$7,692

$7,692

5

Grading

LS

1

$30,769

$30,769

6

Erosion & Sediment Control BMPs

LS

1

$20,000

$20,000

7

Crane Rental

Day

30

$1,650

$49,500

8

Timber Stairs

LS

1

$76,923

$76,923
$80,000

9

Steel Railing

LS

1

$80,000

10

Protection of Piles from Sea Water

LS

1

$5,000

$5,000

11

Piles

EA

12

$5,000

$60,000

12

Treatment of Water from Pile Holes

LS

1

$5,000

$5,000

13

Concrete Landing & Stairs

CY

60

$2,000

$120,000

14

Re-vegetation

LS

1

$7,692

$7,692

Sub-Total

$515,577

Contigency

-

20%

$653,547

$130,709

Inflation

-

10%

$784,256

$78,426

Total

$862,682
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Cost Analysis - Alternative Vertical Beach Access
Project:

Paradiso del Mare Estates

Location:

APN 079-200-004; 079-200-008

Client:

CPH Dos Pueblos Associates, LLC

W.O. No.:

12825.15

Calc'd By:

mlo

Drainage
#5
111 East Victoria St.
Santa Barbara, CA 93101
(805)963-9532

Path Name: W:\work\12000-12999\12825\Project Estimates\
File Name:

EagleCynStairsEst_2010Oct.xls

ITEM

DESCRIPTION

Date:
UNIT

QUANTITY

UNIT
COST

LS

1

$15,000

8/20/2012
TOTAL
COST

$15,000

Soft Costs
1

Design Level Survey

2

Engineering Services

LS

1

$50,000

$50,000

3

Geotechnical & Geological Services

LS

1

$30,000

$30,000

4

Biological Survey

LS

1

$22,970

$22,970

5

Permitting

LS

1

$20,000

$20,000

Sub-Total

$137,970

Construction Costs
1

Mobilization

LS

1

$30,000

$30,000

2

Construction Survey

3

Biological Monitoring

LS

1

$8,000

$8,000

Day

60

$250

$15,000

4

Clearing & Grubbing

LS

1

$6,154

$6,154

5

Grading

LS

1

$24,615

$24,615

6

Erosion & Sediment Control BMPs

LS

1

$20,000

$20,000

7

Crane Rental

Day

30

$1,650

$49,500

8

Timber Stairs

LS

1

$61,538

$61,538
$64,000

9

Steel Railing

LS

1

$64,000

10

Protection of Piles from Sea Water

LS

1

$5,000

$5,000

11

Piles

EA

12

$5,000

$60,000

12

Treatment of Water from Pile Holes

LS

1

$5,000

$5,000

13

Concrete Landing & Stairs

CY

60

$2,000

$120,000

14

Re-vegetation

LS

1

$6,154

$6,154

Sub-Total

$474,962

Contigency

-

20%

$612,932

$122,586

Inflation

-

10%

$735,518

$73,552

Total

$809,070
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Drainage 4

Drainage 4.5
Drainage 5

FUTURE COASTAL TRAIL
BEACH ACCESS AT DRAINAGE #5
PARADISO DEL MARE

Cost Analysis Summary - Public Access & Trails
Project:

Paradiso del Mare Estates

Location:

APN 079-200-004; 079-200-008

Client:

CPH Dos Pueblos Partnership

W.O. No.:

12825.15

Calc'd By:

mlo

111 East Victoria St.
Santa Barbara, CA 93101
(805)963-9532

Path Name: W:\...\12825\15 Ranch Estates 2011 RDEIR\Estimates
File Name:

PublicAccessEst.xlsx

Date:

10/12/2012

Public Vehicular Access
Road Improvements, New Gate and Public Parking Lot

$383,856

Vertical Access Trail
Vertical Access Trail from Parking Lot to California Coastal Trail, see note 4.

$49,500

New UPRR Pedestrian Bridge to Ocean Lot 200' West of Existing Bridge, see note 1.

$686,400

Total Vertical Access with new Bridge:
Alternate 1: Rehab Existing Wooden UPRR Bridge to Ocean Lot

$735,900

(see 10/12/12 email from Bret Foster)

Lateral Access Trail across Ocean Lot
Proposed Calif. Coastal Trail traveling laterally across Ocean Lot, see notes 2., 3.& 4.

$1,327,260

Notes:
1. The new UPRR bridge is assumed to 200' west of the existing bridge to avoid impacting the vernal pool
on the south side of the existing bridge.
2. A bridge will be required for the California Coastal Trail where it crosses the washed-out Drainage #4.
3. The California Coastal Trail was assumed to follow the existing road from Eagle Canyon Creek to the
westerly property line. This estimate does not include the proposed vertical beach access at Eagle
Canyon.
4. The CCT was assumed to be a Type 4. Improved Main Multi-Use trail with 6-ft Decomposed Granite
(D.G.) surfacing, 2-ft shoulders on either side with low plantings and native vegetation for the remaining
width of the 20-ft easement.
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Cost Analysis - Public Vehicular Access
Project:

Paradiso del Mare Estates

Location:

APN 079-200-004; 079-200-008

Client:

CPH Dos Pueblos Partnership

W.O. No.:

12825.15

Calc'd By:

mlo

Path Name: W:\...\12825\15 Ranch Estates 2011 RDEIR\Estimates
File Name:

PublicAccessEst.xlsx

ITEM

DESCRIPTION

111 East Victoria St.
Santa Barbara, CA 93101
(805)963-9532
Date:

UNIT

QUANTITY

UNIT
COST

10/12/2012
TOTAL
COST

Soft Costs
a.

Civil Eng. Design & Constr. Support

LS

1

$50,000

$50,000

b.

Construction Staking

LS

1

$15,000

$15,000

c.

Biological Monitoring

LS

1

$3,000

$3,000

d.

Soils Report and Testing

LS

1

$10,000

$10,000

e.

Archeological Monitoring

LS

1

$5,000

$5,000

f.

Caltrans Coordination & Permitting

LS

1

$10,000

$10,000

Sub-Total

$93,000

Construction Costs
1
2

Mobilization

LS

1

$30,000

$30,000

Hwy 101 Traffic Control

LS

1

$30,000

$30,000

3

Site Preparation

SF

16,000

$1

$16,000

4

Road Grading

CY

1,780

$10

$17,800

5

20' Paved Entrance Road

SF

6,000

$6

$36,000

6

Paved Parking Lot

SF

5,500

$6

$33,000

7

New Gate

Ea

1

$25,000

$25,000

8

Signing and Striping

LS

1

$10,000

$10,000
-

Subtotal

$197,800

Contigency

-

20%

$290,800

$58,160

Inflation

-

10%

$348,960

$34,896

Total

$383,856
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Cost Analysis - New UPRR Ped Bridge to Ocean Lot
Project:

Paradiso del Mare Estates

Location:

APN 079-200-004; 079-200-008

Client:

CPH Dos Pueblos Partnership

W.O. No.:

12825.15

Calc'd By:

mlo

Path Name: W:\...\12825\15 Ranch Estates 2011 RDEIR\Estimates
File Name:

PublicAccessEst.xlsx

111 East Victoria St.
Santa Barbara, CA 93101
(805)963-9532
Date:

10/12/2012

UNIT

QUANTITY

UNIT
COST

U.P.R.R. Coordination

LS

1

$20,000

$20,000

Bridge Design

LS

1

$100,000

$100,000

ITEM

DESCRIPTION

TOTAL
COST

Additional Soft Costs
a.
b.

Sub-Total

$120,000

Construction Costs
1

Mobilization

LS

1

$20,000

$20,000

2

Site Preparation

SF

20,000

$1

$20,000

3

Bridge Grading

CY

12,000

$5

$60,000

4

UPRR Bridge Steel Deck

LS

1

$100,000

$100,000

5
6

Bridge Pile Supports

Ea

8

$10,000

$80,000

Concrete and Wood Surfacing

SF

2,800

$20

$56,000

7

Bridge Steel Handrailing

LF

560

$100

$56,000

8

Bollards

Ea

4

$2,000

$8,000

Contigency

-

20%

$520,000

Inflation

-

10%

$624,000

Subtotal

Total

$400,000
$104,000
$62,400

$686,400
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Cost Analysis - Vertical Trail from Prkg. Lot to CCT
Project:

Paradiso del Mare Estates

Location:

APN 079-200-004; 079-200-008

Client:

CPH Dos Pueblos Partnership

W.O. No.:

12825.15

Calc'd By:

mlo

Path Name: W:\...\12825\15 Ranch Estates 2011 RDEIR\Estimates
File Name:

PublicAccessEst.xlsx

ITEM

DESCRIPTION

111 East Victoria St.
Santa Barbara, CA 93101
(805)963-9532
Date:

10/12/2012

UNIT

QUANTITY

UNIT
COST

TOTAL
COST

LS

1

$10,000

$10,000
$8,000

Construction Costs
1

Mobilization

2

Site Preparation

SF

8,000

$1

3

Grading

CY

300

$5

$1,500

4

10' Vertical Acces Trail Approaches

SF

4,000

$3

$12,000

6

Planting

SF

4,000

$2

$6,000

Contigency

-

20%

$37,500

Inflation

-

10%

$45,000

Subtotal

Total

$37,500
$7,500
$4,500

$49,500
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Cost Analysis - Lateral California Coastal Trail
Project:

Paradiso del Mare Estates

Location:

APN 079-200-004; 079-200-008

Client:

CPH Dos Pueblos Partnership

W.O. No.:

12825.15

Calc'd By:

mlo

Path Name: W:\...\12825\15 Ranch Estates 2011 RDEIR\Estimates
File Name:

PublicAccessEst.xlsx

ITEM

DESCRIPTION

111 East Victoria St.
Santa Barbara, CA 93101
(805)963-9532
Date:

UNIT

QUANTITY

UNIT
COST

10/12/2012
TOTAL
COST

Soft Costs
a.

Civil Eng. Design & Constr. Support

LS

1

$50,000

$50,000

b.

Construction Staking

LS

1

$10,000

$10,000

c.

Biological Monitoring

LS

1

$10,000

$10,000

d.

Soils Report and Testing

LS

1

$15,000

$15,000

e.

Archeological Monitoring

LS

1

$5,000

$5,000

Sub-Total

$90,000

Construction Costs
1

Mobilization

LS

1

$50,000

$50,000

2
3

Site Preparation

SF

Off-haul old AC pavement

CY

170,000

$1

$170,000

6,300

$10

4

Grading

$63,000

CY

12,600

$5

5

$63,000

D.G. Trail Surfacing

SF

51,000

$5

$255,000

6

Shoulder Planting

SF

34,000

$1

$34,000

7

Easement Planting

SF

85,000

$2

$127,500

8

Drainage #4 Bridge Steel Deck

LS

1

$75,000

$75,000

9

Concrete & Wood Deck

SF

1,450

$20

$29,000

10

Concrete Bridge Abutment

Ea

2

$10,000

$20,000

11

Hand Railing

LF

290

$100

$29,000
-

Subtotal

$915,500

Contigency

-

20%

$1,005,500

Inflation

-

10%

$1,206,600

Total

$201,100
$120,660

$1,327,260
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SUGGESTED PARKING AND ACCESS
PUBLIC UPRR PEDESTRIAN BRIDGE
PARADISO DEL MARE

Geraghty, Amber@Coastal
From:
Sent:
To:

Mark Wilkinson <mwilkinson@sbtrails.org>
Thursday, March 27, 2014 3:58PM
Geraghty, Amber@Coastal
Otis Calef ; Ainsworth, John@Coastal; Hudson, Steve@Coastal
Paradiso del Mare Project

Cc:
Subject:

Hello Amber,
The Santa Barbara County Trails Council (Trails Council) has been following and commenting upon
the Paradiso del Mare Project over the last several years. While we recognize there are many
different community perspectives on this proposed project, the Trails Council is focused upon
obtaining easements for trails and facilitating their ultimate construction. Initially, although
supportive of the proposed offer to dedicate easements for the California Coastal Trail, a parking
area and a connecting access trail, the Trails Council was deeply concerned that the project would
close a longstanding informal coastal access trail to Seals Beach and the Naples Surf Break without
providing feasible replacement access. However, as discussed below, these concerns have now
been addressed and we support the proposed project.
We are now supportive of the proposed project for the following reasons:
1. We are excited about the developer's offer to dedicate a bluff top Coastal Trail that will
extend for over 1.1 miles along the scenic Gaviota Coast. We very much appreciate the
developer's generous offer to dedicate easements for the California Coastal Trail spanning
the width of this property. We think the bluff top location for this proposed trail sets an
excellent precedent for other Gaviota area development projects (e.g., Santa Barbara and
Las Varas Ranches).
2. We support the offer to dedicate easements for a parking area for at least 20 vehicles, a
vertical trail connecting the parking area to the Coastal Trail, an auxiliary loop trail and
offers to dedicate easements along the dry sandy beach for public access.
3. We have accepted the developers offer to provide $500,000 in seed funding for trail
planning and construction to the Trails Council for improvements on this property. Trail
improvements on this property will be extremely expensive as they involve construction of a
bridge across the Union Pacific Railroad, a time consuming and costly undertaking. This
money will greatly facilitate completion of these trail improvements.
4. This offer to donate $500,000 to the Trails Council muted the feasibility of coastal access
issues that have been the cornerstone of our concern about the project. This is particularly
relevant because we are convinced that physical constraints including very steep coastal
bluffs and the presence of a harbor seal haul out limit the potential for approval and
construction of vertical coastal access on the properties involved in the Paradiso del Mare
project. Instead, we believe that formal public access most appropriately belongs in one or
two small canyons located well west of the seal haul out on the Naples Township. Our
detailed study of this mater (see below) and previous County and Coastal Commission
1

actions on this matter confirm that one or perhaps both of these canyons are far more
suitable for development of formal public coastal access to eventually replace the existing
informal access. Thus while we deeply regret the potential closure of the informal access
trail on this property, we believe that suitable replacement access can and should be
provided to the west in the future. We look forward to the opportunity to work with the
Commission and owners of these properties to provide such access in the future.
The trail system proposed as part of this project is consistent with that envisioned by the Trails
Council for this property as part of our recently completed Gaviota Coastal Trail and Access
Study. This scenic new trail across Paradiso del Mare will be the gateway to the planned 20 mile
long segment of the California Coastal Trail, which when completed will reach from Bacara Resort
and Spa to Gaviota State Park. On Monday the Trails Council received a Public
Involvement/Education Award at the annual Association of Environmental Planners (AEP)
conference in Huntington Beach for our Gaviota Coastal Trail and Access Study. We will be
providing copies of this study to the Coastal Commission and staff.
In summary, we support this project based on its offers to dedicate easements for key segments of
the California Coastal Trail, parking, a connecting access trail and the donation of $500,000 to the
Trails Council for construction of these improvements. While we recognize that there are tradeoffs
involved in approval of this project, from a trails planning and long term coastal access perspective,
we believe that, with the above listed offers, the project on balance is beneficial to public coastal
access and recreation.
Regards,
Regards,

~

Mark Wilkinson

2

The Land Trust for Santa Barbara County
1:9..

preserving natural lands and our agricultural heritage .f1l

[
i

NAR 26 2014
March 21,2014

Amber Geraghty
California Coastal Commission
89 South California Street, Suite 200
Ventura, CA 93001-2801

Re:

Coastal Commission Appeal No. A-4-STB-14-0010- Paradiso del Mare Project

Dear Ms. Geraghty:
I am writing to confirm the Land Trust for Santa Barbara County's potential role as grantee of the
conservation easement proposed as part of the above application and appeal. The Land Trust takes no
position either for or against the Paradiso del Mare project or the appeal.
Our organization has been approached by the project applicant to consider accepting a conservation
easement that would be granted to permanently protect approximately 117 acres of the site as natural
wildlife habit. The Land Trust is able and willing to accept, monitor and ensure compliance with the
proposed easement, once documented to contain terms acceptable to, and approved by, the parties.
The Land Trust presently holds conservation easements on 31 properties, protecting 15,535 acres of
important scenic, agricultural, habitat and community open space land throughout Santa Barbara County.
We have begun drafting a conservation easement that will incorporate those county permit conditions that
apply to the easement area and that will comply with the permit conditions applicable to that area.
If the Commission has any questions regarding the terms and administration of the proposed conservation
easement, I am available by phone and may also attend the appeal hearing, schedule permitting.

CC/cr

P.O. Box 91830, Santa Barbara, CA 93190

1:9..

tel (805) 966-4520 fax (805) 963-5988

1:9..

www.sblandtrust.org

Geraghty, Amber@Coastal
From:
Sent:
To:
Subject:

Karen Christensen <kchristensen805@gmail.com>
Monday, April 07, 2014 2:08PM
Geraghty, Amber@Coastal
Paradiso Project Support

Dear Coastal Commissioners:

As a local running group, we would like to express our support for the proposed trail development and coastal access being
reviewed by the Coastal Commission this week as part of the Paradiso project.

The Gaviota Coast is an important Santa Barbara County resource that has not been easily, and safely, accessible to the
general public. With the development of a parking lot, multi-use trail, beach access and connection to the California Coastal
Trail, we believe that the general public and, more specifically, avid trail runners will be able to use and enjoy this resource.
The trail access plan will incorporate many useful features and is a great model for future trail planning, expansion, and
development. Key features of the project that we appreciate include providing safe public access and recreational
opportunities along Gaviota coast, the potential for a parking lot with trail access to the planned California Coastal Trail, and
access to over 1.5 miles of bluff top trails and beach access.

We hope you reject the appeals and allow this project to move forward creating a more publicly accessible area for our trail
running community to enjoy.

Thank you for your consideration.

Sincerely,

Karen Christensen, L.Ac.
Jim Sloan, CEO SloanLED
Elda Rudd, VP Marketing Tempest Telecom Solutions
Ida Kane, CFO RightScale

1
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Geraghty, Amber@Coastal
From:
Sent:
To:
Subject:

Karim Kaderali <karim@sbaxxess.com>
Monday, April 07, 2014 5:55PM
Geraghty, Amber@Coastal
Paradiso del Mare Project

Dear Ms. Geraghty,
I would like to express my support for the Paradiso del Mare project and request that my support be shared with the Coastal
Commission for this week's hearing on the project. I am pleased to hear that a thoughtful plan has been proposed that will
provide public access to Gaviota Coast. As a regular hiker and trail runner, I am eager to enjoy the beauty of this area. The
project would offer more access to coastal areas of Santa Barbara that are not currently available to our community. The
key reasons for my support of the project are:
zs new public easements and significant funding ($500,000) for safe and legal access to this area of Gaviota
zs provision of a major connection for the California Coastal Trail, a trail that is envisioned to span the entire coastline of
Santa Barbara and beyond someday.
I know that I am not the only user group that can take advantage of a safe and scenic area to enjoy the resources available
on the central coast, which is why I fully support the project and expansion of public access along the Gaviota Coast
shoreline.
Thank you for your consideration.

0 ----·-··---------··-------

Karim Kaderali,
President & CEO
Santa Barbara Axxess ; =-=='-'-"=-=--'-'--'
Conejo & Simi Valley Axxess
main

Axxess Dally Deals www.axxessdailydeals.com
Axxess Franchise www.axxessfranchise.com
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Geraghty, Amber@Coastal
From:
Sent:
To:
Subject:

dawn thatcher <dthatcher98@yahoo.com>
Monday, April 07, 2014 7:42 PM
Geraghty, Amber@Coastal
Paradise residential project

Dear Coastal Commissioners,
I am writing you in support of the proposed Paradiso Del Mar project that will create safe, public beach and trail
access along the Gaviota Coast for our Santa Barbara community. This proposed development would provide
public easements for high-priority public access and recreation amenities all while preserving over 100 acres of
open space and protecting marine life in this area.
The proposed development will actually enhance the public's access to the Gaviota Coast. Currently, accessing
the beach along this area of Santa Barbara's coastline is informal and very limited. The proposed development
would allow for public trails, beach access, and a parking lot. The ability to access a part of Santa Barbara
County that is currently not available will offer both visitors and local residents a unique opportunity to safely
enjoy such a remarkable coastline.
Contrary to suggestions that the plan is being created by, "an Orange County developer coming in to
McMansionize the Gaviota Coast," this plan thoughtfully considers the best use of land that benefits the public
and still protects the marine life and the natural habitat. The fact that this property owner is requesting to build
only two homes on 6 acres while dedicating the rest of their 140+ acre lots to agriculture and land conservation,
in addition to providing over $500K to protect seals that use the beach and to help fund development of public
trails, parking and beach access, demonstrates his commitment to our community and resource protection.
By approving the project and creating this public access opportunity, our community will be able to safely enjoy
all that makes Santa Barbara so unique. To be able to safely use bluff top trails and beaches with my family
within a beautiful natural area that will be protected for future generations is exactly why we choose to live in
Santa Barbara. I urge the Coastal Commission to reject the appeals and approve the proposed project at this
week's hearing.
Sincerely,
Dawn Thatcher DMD, MS
1819 State St Suite E
Santa Barbara, Ca 931 01
805-682-2700
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FORM FOR DISCLOSURE OF
EX PARTE COMMUNICATIONS
Name or description of project, LPC, etc.: Paradiso del Mare A-4-STB-14-010 (Brooks Street)
Date and time of receipt of communication: March 31, 2014, 10:00 a.m.- 11:15 a.m.
Location of communication:
Type of communication (letter, facsimile, etc.):

Santa Barbara
In person conference

Person(s) initiating communication: Supervisor Doreen Farr, 3rd District County of Santa Barbara; Chris
Henson, staff
Detailed substantive description of content of communication:
Supervisor Farr is the County Supervisor whose District includes the Gaviota Coast. She participated in the
County’s unanimous decision to approve the Paradiso del Mare CDP/CUP for the two residences and the
water line. She indicated that it was one of the hardest decisions she had ever had because so many members
of the community, her constituents, expressed such serious concerns about the project and its potential for
setting a bad precedent for the Gaviota Coast.
She explained that the County acted in the belief that it was very constrained in making this decision. In a
normal circumstance she would have insisted upon not only a plan for the two residences on this portion of
the property, but also would have insisted on a full plan for the additional, so called ‘Naples lots’, so that all of
the impacts of the development plans could be studied together. However, the County was aware of the
terms of the Coastal Commission settlement, and the applicant’s decision to apply separately for these two
homes.
She believes that there will have to be two homes approved somewhere on this property eventually, and
because the two parcels are separated by a fee parcel owned by the UP railroad, she was focused on how, if
approved, this project could serve as a positive model for such additional development as could be approved
in the future along the Gaviota Coast. She did not know whether the UP’s intervening parcel extends along
the coast past the Naples lots and the Santa Barbara Ranch property, but assumed it did. Her bottom line
was, if we were going to use this as an example, absent a ‘conservation buyer’, how good a deal is this?
She concluded, despite her concerns, that the positive benefits of the project, in particular, the Offers to
Dedicate both vertical and lateral access easements to replace the informal public access over the years, the
importance of their location to connect with the (eventual) California Coastal Trail, and the elimination of the
dangerous existing access paths across the freeway, that this could serve as a positive model.
She acknowledged that there was no certainty that these access ways would be constructed and available in a
reasonable period of time, or otherwise economically feasible, and that in this case the County did not have
any backup requirement in place if either the separate permits for the trails, access stairs, and parking lot were
challenged by neighboring property owners, and/or if the UP refused to negotiate or failed to agree to use of
the existing bridge as access from the proposed new public parking. The Trails Council withdrew their appeal.
She thought the $500,000 the developer committed to the trails would be a significant help.

She is very concerned about the public’s right to use the existing access. She advised that currently the owners
generally have become more aggressive about trying to keep the public off the property, having installed
fences and maintaining guards. She did not know whether they had applied for or received coastal permits for
the fencing.
She discussed that these OTD were to be ‘floating’ easements, until their precise alignment was determined in
the CUP process for the trails and stairs. She was unclear as to whether there was provision for the bluff top
easement to be ambulatory, so that it could be relocated landward as the bluff erodes. She felt that because of
the extensive setbacks imposed, there would not be a need in the future for a bluff protection device in any
case.
We discussed that one of the appellants’ main issues regarding access was that even though the initiated
Gaviota Plan identified an additional vertical access on the Naples lots, at the Tomate drainage, as various trail
alignments through the Naples lots, that was not pursued in this application. She still feels that this Tomate
West access will be very important going forward, and the County absolutely intends to pursue it, but they did
not require it here because they are having to deal with the two residences separately from the so called
Naples lots.
She expressed very serious concern with the water supply and infrastructure issues. There is no coherent
document that sets forth the water supply issues for the Gaviota Coast; she thinks the County Flood
Control/Water Agency should be more involved than they have been. She was very frustrated that the Goleta
Water District annexed this rural land to serve water for new development, and is concerned that they may
continue to annex land going west toward Gaviota, in disregard of the drought and the overall water supply
issues. We discussed that no one agency seems to have a coherent understanding of how the existing and
future infrastructure for water supply in the Gaviota area relates to pending and future projects, particularly in
light of the drought.
There is a pending application for the Las Varas Ranch, also a reconfiguration of existing legal lots which is
served by a GWD pipe, but the water does not meet water quality standards. The existing residences on the
ranch are receiving bottled water. We discussed that allowing a permit for a 10" water line across this property
could facilitate development not only for the McCaw property to the east, and for the Paradiso “up to ten”
Naples lots, and that a line this size could potentially serve many, many more parcels, and leapfrog
development further into the agricultural areas. She mentioned that she thought the Santa Barbara Ranch
project, which the County approved but which is somewhere in the appeal process, included a requirement
that their water would come from the State Water Project, which is not delivering water now. She did not
know whether the construction of the 10" pipe from Goleta might induce further agreements to serve those
lots as well.
We discussed that the 10" pipe was not explicitly required, in fact the finalFire Department condition letter
states only the standard condition for urban development that hydrants with a minimum flow of 750 gpm for
single family residence would be required. The Fire Department had stated that an oversized line should be
required to be constructed now to ‘plan for the future’ development, but she felt that is a planning issue for
the Board of Supervisors, not for the Fire department. She also advised that there were legal issues discussed
at the Board hearing by the appellants and the offsite easement grantors as to whether the offsite easement for
the 10” pipe actually authorized any more than two homes, but she stated that the GWD had threatened to
use their power of eminent domain to acquire that easement to accommodate the next phase of the
application, for the Naples lots owned by these applicants.

As to the impacts to biological resources, she did conclude that the protection of the habitat of the White
Tailed Kite through the restoration and management of the dedicated conservation easement area was a much
better solution than trying to protect a single nesting tree. She also was troubled by appellant’s apparent
position that the public’s presence on the beach and in the water along the Naples Reef area was acceptable,
but that the impacts of the sight and sounds of a single house on the bluff and its occupants would be
intolerable to the seals.
She also had struggled with the fact that it was this pipe that would result in the only Class I project specific
impact under CEQA, to cultural resources. This impact was clearly connected to the additional potential
development at the Naples lots, and the appellants had urged that the County require the Tomate easements
identified in the initiated Gaviota Plan, because the development of these two lots would have impacts to
existing access, by eliminating the informal access. She concluded also that even though the placement of the
two estate homes at the eastern end of the parcels might avoid the need to extend the water pipes all the way
across the parcel, that location would be unsuitable in terms of the access easements and greater biological
impacts. So overall she felt the approval was the best outcome for a very constrained site, based on the tools
available to the County.
Date: April 5, 2014

/s/ Jana Zimmer
Signature of Commissioner

FORM FOR DISCLOSURE OF
EX PARTE COMMUNICATIONS
Name or description of project, LPC, etc. : Paradiso del Mare A-4-STB-14-010 (Brooks Street)
Date and time of receipt of communication: April 4, 2014 10:00 a.m. - 11:30 a.m.
Location of communication:
Santa Barbara
Type of communication (letter, facsimile, etc.):
in person conference
Person(s) initiating communication: Dianne Black, Assistant Planning Director, Santa Barbara County, with
Ann Almy, Supervising Planner, John Storrer, County biologist
Detailed substantive description of content of communication:
Dianne Black: She provided a map of ownership of the Gaviota coast properties from the Bacara to the
Gaviota pass, which was not included in the Commission site visit packet from April of 2013, and which will
be submitted to Commission staff under separate cover.
She very much agrees with the staff report’s characterization of the County’s action. They looked at this
project very carefully, drafted two EIRS, and recirculated once. They looked at compatibility with the Gaviota
Coast, and at the project’s growth inducing and cumulative impacts with up to 10 lots on the parcels owned
by these applicants west of the Tomate drainage (the Naples lots). However, they did not have site specific
impact study for the potential 10 additional residences on the Naples lots, because the applicant had chosen to
process these two lots separately. They looked at several onsite alternatives for development envelopes for
these two residences. The entire property is highly constrained. They concluded that the proposed location of
these development envelopes and the public benefits of the project (e.g. the trails and access, and restoration
commitments) outweighed the impacts, under CEQA, and emphasized that they worked very closely with
Coastal Commission staff throughout the process.
The County considered the Coastal Commission’s settlement agreement, and that it acknowledged the
ultimate right to placement of two residences on this portion of the property acquired by these applicants.
The County did not look at ‘unity of ownership’ in this case. The certificates of compliance in 1998 reflect
that there are two separate legal lots separated by a fee interest in the UP railroad. The UP line runs all the
way up the Gaviota coast, and creates similar ‘inland’ of railroad and ‘ocean side of railroad’ lots for all
properties on the coast. This would apply to the “Naples lots” as well. A lot of new lots have been
recognized. They estimated between 100-125 total separate lots.
We discussed the main issues raised by the appellants in some detail:
Access: the County would need to process a major Conditional Use Permit and CDP to enable construction
of the trails that have been offered, assuming financing is found, and that permit is also appealable to the
Commission. She acknowledged that there are owners along the Gaviota Coast who are very opposed to a
bluff top location for the California Coastal Trail, as surfaced during the Gaviota Plan initiation process, and
who may be participating in the process.

They looked at sea level rise, and concluded it was not necessary to have a ‘no future bluff protection device’
condition in this case, as the ocean residence is planned to be 200-300 feet back from the existing bluff edge.
Under the bluff erosion rate calculations used in the EIR, they estimated that the retreat, based on +/- one
foot per year, would be 85.5 feet, and the setback for the residence is more than required for the LCP 75 year
bluff retreat.
The easements in the OTD were described as ‘floating’ easements, -including the vertical access and the exact
location of the portion of the CCT to be constructed by the owners or successors- and that the exact location
would be set at the time of the CUP approval for the trail improvements. However, they understand that this
is not necessarily the same as ‘ambulatory’ easements which are required by the Commission in the event of
bluff retreat. The Planning Commission conditions initially included this requirement. They will verify
whether the omission from the final conditions of the ‘ambulatory’ requirement was an error.
We also discussed that in the event the proposed access easements were not accepted or built, there would be
no further ability to require alternative access from the future owners of this portion of the property. We
discussed that the existing, informal vertical access at the Tomate drainage goes through the proposed
development envelopes, and would be effectively extinguished by approval of this location for the homesites.
The draft Gaviota Plan identified additional trail segment alignments and vertical access on the west side of
the Tomate drainage, which is a part of the Naples lots owned by this applicant. The County does intend to
try to pursue an OTD for that access at a future time, but they felt they would not be successful in pursuing it
at this time.
White tailed kite: the way their LCP is structured, the ESH ‘overlay’ in the coastal zoning ordinance requires
them to look at each individual resource, and then if that resource is affected by development to apply the
specific LCP policy for that resource. They acknowledged that there are so many different overlapping
sensitive resources affected by development on this site, that the entire site might have been designated ESH,
but that they applied their policies on a policy by policy basis.
The County biologist Storrer confirmed that the management and maintenance of the restoration area for kite
foraging is an obligation that the owners, or successors are intended to have in perpetuity. He talked about the
fact that much of the site and the adjacent Naples lots are foraging area/habitat for the white tailed kite. They
forage for only three species, a very narrow set of prey, most significantly the California vole. Audubon
wanted voles to be raised in captivity, to provide food, and the County thought that was inappropriate. There
was discussion of whether mowing which had been stopped about eight years ago, was good or bad for the
kites. On the one hand, it made their prey more visible, but Storrer believes the science was not conclusive.
There was a conceptual restoration plan required, and there will be a final plan that will be reviewed prior to
development.
Storrer stated that there is an intention to require the applicants to endow the Land Trust, or whoever accepts
the easements, for the applicant to fund the restoration and management in perpetuity. In response to public
comments, the Planning Commission also required an ‘adaptive management plan’, if after five years the
reduction of invasives, and planting of natives to create better foraging habitat is unsuccessful. So he remains
convinced that the restoration and management of the foraging area is a better solution than trying to protect
an isolated or single nesting tree, and that the County’s conditions are adequate.
Seal rookery: The County does not agree that there will be significant impact to the rookery or MPA. If the
presence of surfers, birdwatchers, and other members of the public on the beach and trails does not
significantly impact the seals, the presence and use of one residence sited 300 feet back from the bluff edge

would likewise not create a significant disturbance. The County approval includes restrictions on construction
noise.
Growth inducing impacts of the water line: We discussed the growth inducing impacts, specifically of the
oversized domestic water line, which were identified in the EIR. This water line results in the only identified
Class I impact or the project under CEQA, the impact to cultural resources. Specifically, the EIR states that a
two inch water line is generally sufficient for two residences, but may vary with the setting. The proposed 6"
segments of the reclaimed water line are also larger than required to serve the site’s limited agricultural uses.
The final Fire Department condition appears to require hydrants for this site (but we discussed that the DEIR
for Las Varas Ranch requires no mitigation for wildfire impacts). If there was a concern with protection from
wildfire on this site, County staff does not see a reason why reclaimed water could not be used for that
purpose. This project proposes a 6" reclaimed water line in addition to the 10" domestic line.
The technical distinction appears to be that the Las Varas property has not been annexed to the GWD. Ms.
Black believes that it is the Goleta Water District that may have asked for the 10" line in order to
accommodate their delivery of water to the former golf course site and the additional Naples lots. We
discussed that they annexed the property to provide water to the former ARCO golf course project, which
was approved twenty years ago: 30 AFY of domestic, and 230 AFY of reclaimed water. However, the
previous Coastal Commission approval of that project included a condition that the 20 Naples lots be
merged. The prior owner paid GWD $4.5 million dollars in connection with annexation.
County staff agrees that the proposed GWD water line would have growth inducing impacts, and potential
cumulative negative impacts to agriculture and the rural landscape in context of the other pending
developments in this portion of the Gaviota Coast. These include the Las Varas Ranch which proposes about
seven residential lots, and the Santa Barbara Ranch, for which the County had approved residences on 71 lots
in the “Naples Townsite”, but which requires an LCP amendment and CDPs from the Coastal Commission.
In addition, the current owner of Paradiso also owns up to 25 lots in the abutting portion of the Naples
Townsite, for which the Settlement Agreement with the Commission allows a separate application for 1-10
lots, in the owner’s sole discretion. It is believed that this application for the Naples lots was awaiting the
resolution of the Santa Barbara Ranch project. The appeal of that project has been filed with the Commission,
but had been tied up in litigation, which concluded in January, and the newest owner of that property has
already indicated they will propose a change in plans. Commission staff had recently briefly discussed with
County staff whether the Santa Barbara Ranch project, which was approved several years ago, should return
to the County or be processed at the Commission.
We talked about the fact that no one agency seems to have a comprehensive understanding of the current
water supply picture for the Gaviota coast. She does not believe that the Paradiso owners have an interest in
the Naples Water Company, or that their Naples lots could be served from the Naples Water Company
supply, which included among other sources, a substantial State Water project allotment. There is a poorly
understood GWD water line on the north side of the 101 which was originally intended to serve potable water
but the water does not meet water quality standards, so the existing ranch residences on Las Varas are
receiving bottled water, and that project is proposing a water treatment facility. The GWD has already
accepted $4.5 million from CPH Dos Pueblos Associates for extending infrastructure to the golf course and
Naples lots. There is frustration that the GWD’s infrastructure and financial deficiencies should dictate or
preempt coastal land use policy.
Ms. Black affirmed that the Planning Department, because of their concern with growth inducing impacts,
would have no problem in finding a more appropriately sized water line in conformity with the approved

plans, and no further action would be required from the County if the applicants pulled final permits with that
change in specifications. While a smaller line would not diminish the Class I impact to cultural resources from
the project, it would address the growth inducing impacts, both of the size of the line and of placing these
homes at the far western portion of the site, instead of closer to existing development, which the County is
concerned about also.
Ms Black asked about Commission procedures and time allotted for presentations. She stated that County
Planning staff intends to be present and to be available to answer Commission questions.

Date

April 5, 2014

/s/ Jana Zimmer
Signature of Commissioner

FORM FOR DISCLOSURE OF
EX PARTE COMMUNICATIONS
Name or description of project, LPC, etc. : Paradiso del Mare
Date and time of receipt of communication: April 7, 2014 9:00 a.m.-10: a.m.
Location of communication:
Santa Barbara
Type of communication (letter, facsimile, etc.):
telecon
Person(s) initiating communication: Chris Yelich, Howard Zelesky, Brooks Street; April
Winecki, Dudek; Steve Kaufman, Attorney
Detailed substantive description of content of communication:
Yelich: Brooks is the investment group involved since 1998. Makar was the partnership
which was along with Farallon Capital, the operating partner- involved since the golf
course. The name of the partnership is still under the original name, they are no longer an
operating partner. Farallon has been a partner of Brooks for about 10 years. Brooks got
involved in 2010, and went to coastal staff to really lay the site out.
In 1998 CPH Dos Pueblos purchased the golf course (Farallon and Makar) CCC denied the
time extension in 2002. The takings findings said they wanted residential. Litigation ensured.
CPH Dos Pueblos presented a plan in 2006 for two homes. From 2006 until this year, they
have been working with County. Makar and Farallon went their separate ways, then Brooks
steered it in a bit different direction in a collaborative process with the County staff and
coastal staff. In 2010 they went through the site constraints to lay the two homes out.
Coastal staff has been really tough but fair.
Kaufman: in the Standstill and Settlement they have the right to apply for ‘up to 10'
additional lots- they started with the 25 that were part of the Naples Official Townsite. They
discussed up to 16, then ended up with the ‘up to 10'. They still need to put a constraints
map on that property. They will then meet with community to put on the trail. They don’t
have that. They need to update the biology. The constraints mapping now only goes up to
the western boundary of this two lot project. However the Naples lot area was studied in
the original project, for the ARCO. The Naples lots were then to be part of the 18 hole golf
course. The Naples lots were then to be merged.
Yelich: last year when the Commission did its Gaviota site visit, and visited the site, Jack
Ainsworth put up a presentation that showed the golf course project.
Winecki: Mentioned the water line extension to run across McCaw property. She added
detail on the history. When this was under the management of Makar there was a DEIR in
2009, which was circulated and generated significant public comment. After that, Brooks
got involved and retooled the project. Then they submitted a revised project description

which they thought addressed the impacts. Changes were made in the OTD themselves, and
also in the technical information that supported the revised conclusions. There was a
proposal for the California Coastal Trail, a single alignment, in some locations not as close to
the bluff as coastal staff proposed. In 2009 it had included a vertical access for Eagle
Canyon, which is more environmentally sensitive. They have added a public parking lot, as
well as the crossing for the railroad. This property has a number of historic easements
across the UP. They offered to extinguish some at grade crossing easements to help get a
new pedestrian easement for vertical access.
Zelesky: the County submitted an engineering letter to the UP.
Yelich: UP wants to get rid of the at grade crossings.
Zelesky: the idea was that the County would construct a new bridge 100 yards west of where
the current bridge exists. He had thought that rehabbing the existing bridge would work,
but all others who have looked at it think a new pedestrian bridge would be necessary.
They had put in a contribution for the trails, the $500,000 that would go to the trails council,
which they think can go toward the bridge. The Trails Council had been in discussion with
them, then they came up with the $500,000 number, they thought that could be seed money
that would allow them to go raise capital at 3-4:1.
April: the bridge had been estimated to cost $686,000. Total cost of processing and building
out the access improvements was about $2.5 million, both hard and soft costs.
Zelesky: they have already spent about $350,000 for the engineering, etc. for the public
improvements, which should be helpful.
We discussed that their intent for the easement alignment was for it to remain ambulatory to
account for any bluff erosion. It was to be located about 100 feet from the bluff edge. The
change that dropped that language out of the condition language for the OTD came from
county staff. The County’s concern was to be able to nail down environmental review, they
thought their CEQA decision would be more sound. That was not at Brooks’ request. The
trail would still be at about 100'. The trails community had also wanted the easements to be
ambulatory.
Zelesky: they are hoping that other property owners in the future would agree to put in
access, so they would not have to put in that vertical staircase. When they study the Naples
lots, they think there is a potential for access there. They are looking at that property for a
trail, it would have to be studied from an environmental standpoint. There will be a notice
in the deeds to purchasers of these two estate lots that there might be a continuance of a
coastal trail. It would be all based on a constraints map for those lots. There is no bank
debt on the Napleslots. It will all be looked at through the biology.
Regarding the water line: In the future they can discuss how that water line will work; the
easement with Gaviota Holdings is a private agreement that can be amended in the
future. He asserted that the water line itself is sized for fire flow for the two homes. Based
on the water district’s orders they will be able to serve the other lots with that line.

Kaufman: the water district provides the water. Gaviota Holdings gets to connect through
the easement over their property. Its not the only way they can get water to the site. They
will have to study how the water lines can get to the Naples lots. It is possible to bring water
from another direction. They are not dealing with the Naples lots. Everything relates to
timing. They know that SB Ranch is very controversial, they want to figure out what would
be the best way and what would be the most environmentally sound way to get water to the
project.
Zelesky: on project siting alternatives, they wanted to stay away from Eagle Canyon, that is
the most environmentally sensitive. They think it is a solid, good plan given the constraints.
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Person(s) initiating communication: Marc Chytilo, Ana Citrin for Gaviota Coast
Conservancy, Ellison Folk, Shute Mihaly and Weinberger, for Surfrider
Detailed substantive description of content of communication:
Chytilo: They recognize that two homes can be built. The problem is that there are two lots
that are in the analysis, and the 10 Naples lots are out. That is the core of the flaw in the
processing. County did not look in sufficient detail at the impacts on the Naples lots. The
precedent for Gaviota Coast is significant, all these agricultural lands to the west are at risk.
They think there are on site alternatives, and also alternatives that include the Naples lots.
The Naples lots continue the “one legal lot on either site of the UP railroad” configuration
so there are two potential building sites there on the Naples lots as well as on this portion.
The County did not condition the project as fully as they should have.
Why take jurisdiction? It is not their position that there is a ‘no project’ alternative. They
recognize the rights to development. They want the best possible development as a model
for the Gaviota Coast, and that is not what the County did.
Ellison Folk: has been involved since 1998-1999 when this was the golf course approval, and
this came back for a Coastal Development permit time extension. The Commission
denied. This is a proposed partial settlement of the golf course. Surfrider intervened in that
litigation. They agreed to that settlement. David Nawi participated on behalf of Surfrider in
the mediation, they wanted a conservation solution. They only agreed to a stay. Surfrider is
still a party in this litigation.
It can be really appealing to get rid of a lawsuit. It is tempting, but the Standstill Agreement
specifically provides, in looking at any development, to look at the totality of the site to
condition the project to address the totality. The County did not look at the property at a
whole, started from the assumption that these two homes were a given in these
locations. They did not look at alternatives that would use/include the Naples lots, provide
public access to the coast, and address the white tailed kite habitat and seal rookery.
The water service: in the easement for the pipeline across the neighboring property to the
east, the developer agreed to restrict to two homes on the entire property, including the

Naples lots. This is really the first of many projects on the Gaviota Coast on agricultural
lands.
The white tailed kite: the nest tree produced 6 fledglings in 2012. The County biologist
looked at the buffer, and it is between 75-100 feet from the tree. County biologist said that
the area would be sacrificed. LCP requires avoidance of impacts to white tailed kite nesting
habitats. The development on the coastal estate does not protect. It is sacrificing that
habitat. This is the most concentrated area of white tailed kite nesting and foraging
habitat. There is also very good foraging habitat on the Naples lots. Proximity to the
foraging habitat is one of the key considerations in why those nests are so successful.
Ana Citrin: the seal rookery is on the beach below the ocean estate. The County only
considered impacts from the development on site as an after thought. It was in response to
comment on the revised biology section of the EIR that the County attempted to address
construction and occupancy analysis. Did not analyze how construction noise would impact
the seals, considered it in terms of frequencies that humans would hear. Low frequency
noises do not attenuate as rapidly. The condition limits it to 65 Dba, which is the range that
humans hear; no analysis of how the low frequency sounds would impact in the near
shore. County also overlooked the visibility in nearshore waters; would not be visible from
rookery itself, but not from nearshore waters. Affects how they decide whether to haul out.
Also did not analyze in the recreation section the impacts to the seals. All of the conditions
would be developed once the vertical accessway is proposed. There will be no interim
protections for the seals. People will now be accessing the surf point from Haskell’s beach
in Goleta, right past the rookery. Will put the rookery in jeopardy.
Chytilo: Peter Howorth has been a consultant for many projects impacting marine
mammals. This is the only case in which he has intervened as an appellant because he is so
unhappy with the County’s effort. His concern is that the rookery may be abandoned. He
faults the County’s analysis on both the construction- light, noise, dust, vibration, and the
occupancy of the ocean estate.
County relied that the house itself would not be visible from the beach. Seals in a vulnerable
state in pupping. Mothers could try to give birth in water, would not come on to the
beach. The construction period will last years. That is a long time to interfere with the haul
out patterns. Condition 20 prohibits construction during pupping season for the vertical
access stairway, but Howorth is concerned that the rookery will be abandoned by then
because the construction of the residence will have occurred already.
Trails: the trail that goes through this site is the primary access between Haskell’s in Goleta
and El Capitan. The trail goes through the coastal estate development envelope. It hits the
beach approximately 200 feet west of the rookery. Up till now when people would access
Naples, they would go up toward the Naples breaks. There is extensive evidence of that trail
in particular and the entire site. The 2009 EIR found that to be a Class I impact. Consultant
was fired, then made cosmetic changes to the project description. Even the current EIR
acknowledges about 200 people per day, including not just surfers, but birders, beachgoers,
even bicyle. In 2006 coastal staff gathered declarations; they estimate several hundred

declarations of public use on this properyt. They would like to ask County staff and coastal
staff why those materials were not referenced in the staff reports.
Their basic assessment is that the benefits of the project are illusory. They offer seven
possible locations for vertical access, floating easements. All of those accessways are east of
the rookery. All involve a significant bluff side structure to carry the stairs over a steep
bluff. The least expensive is $750,000 and exits into Eagle Creek. Trails Council opined at
the Board of Supervisors hearing that they did not believe any of them would be built. He
volunteered that opinion.
The Tomate West access is in the Gaviota coast plan, and in the golf course approvals the
Tomate West alternative was a part. That goes back to the key flaw in the County’s analysis,
not considering the Naples lots. The Tomate West trail is the right access point, it is the
furthest from the rookery and haulout. The County ‘mitigated’ by closing the public access
past the rookery for six months of the year. The ‘monitor’ program is not feasible and not
realistic in that remote location.
He asserts that the Commission needs to take jurisdiction, and consider the whole of the
site, and require dedication of an additional alternative at Tomate West now.
The issue of growth inducement of the oversized pipeline. The rationale was for fire
flow. He is not aware of any evidence in the record that a 10" line or even close would be
required. The Fire Department said that lines below 6" are not even rated. He has not heard
anyone say that the reclaimed water line is not adequate for fire fighting. Clearly their
purpose is to supply the additional lots. $4.5 million was paid to the Goleta Water
District to make improvements to reclaimed water system elsewhere in western Goleta out
past the Bacara. He stated that one could speculate that the S.B. Ranch State Water
allotment is not going to support their project.
Folk: Surfrider were not part of the discussion on where they came to the 10 lot number.
In summary, they can live with two house,s but they want the Commission to take
jurisdiction to make sure this the best project possible to serve as the model for the Gaviota
Coast.

Date : 4/7/2014
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STAFF REPORT: APPEAL
LOCAL GOVERNMENT:

County of Santa Barbara

LOCAL DECISION:

Approval with Conditions

APPEAL NO.:

A-4-STB-14-0010

APPLICANTS:

Brooks Street

APPELLANTS:

Gaviota Coast Conservancy, Santa Barbara Chapter of the Surfrider
Foundation, Santa Barbara Audubon Society, Peter Howorth, and
Karin Kuyper

PROJECT LOCATION:

Gaviota Coast area (approximately one mile west of the City of
Goleta south of U.S. Highway 101), Santa Barbara County
(APNs 079-200-004, 079-200-005 and 079-200-008)

PROJECT DESCRIPTION: Development of: (1) a 5,806 sq. ft., 20 ft. high single-family
residence with attached 1,421 sq. ft., 20-ft. high garage/mechanical space, detached 800 sq. ft.,
21 ft. high guest house with attached 651 sq. ft., 21 ft. high garage and pool (“Ocean Estate”), (2)
a 7,326 sq. ft., 22 ft. high single-family residence with 1,837 sq. ft. basement, detached 800 sq.
ft., 22 ft. high guesthouse and pool (“Inland Estate”), (3) an approx. 0.77 mile long shared access
driveway, (4) an approx. 24 ft. tall, 215 ft. long, 17.25 ft. wide bridge over the railroad tracks for
the access driveway, (5) a 7,500 ft. long 8 to 10-in. potable water line and 4-in. reclaimed water
line and 2 private water lines to serve the residences, (6) a 117 acre open space conservation
easement, (7) construction of 1,600 ft. long portion of coastal trail, (8) offers to dedicate
easements for vertical and lateral public access, (9) contribution of $500,000 for public access
trail implementation and $20,000 for formation of a Gaviota Seals Watch volunteer group, (10)
approx. 23.56 acres of on-site upland and riparian habitat restoration, and (11) approx. 30,170
cu.yds. of grading (16,890 cu.yds. cut and 13,280 cu.yds fill).
MOTION & RESOLUTION: Page 7
SUMMARY OF STAFF RECOMMENDATION: NO SUBSTANTIAL ISSUE EXISTS
Staff recommends that the Commission determine that no substantial issue exists with respect
to the grounds on which the appeal has been filed. The motion and resolution for a “no
substantial issue” finding are found on page 7.

A-4-STB-14-0010 (Paradiso del Mare)
Page 2

The appellants contend that the approved project is not consistent with policies and provisions of
Santa Barbara County’s certified Local Coastal Program (LCP) and Coastal Act policies with
regard to: (a) protection of environmentally sensitive habitat area, including White-tailed Kite
habitat and the Naples Harbor Seal haul out, (b) protection of public access across and through
the site to the beach and Naples surfbreaks, (c) adequacy of driveway access, (d) protection of
agricultural resources, (e) protection of visual resources, (f) safety from site
contamination/hazards, and (g) the Naples Townsite TDR policy.
The standard of review at this stage of an appeal is whether the County’s approvals are consistent
with the standards set forth in the certified Local Coastal Program and the public access policies
of the Coastal Act (see Page 6 for appeal grounds). The determination is made after a review of
the administrative record as a whole.
The 143-acre project site was originally designated for coastal-dependent industrial uses. Oil and
gas drilling and production took place on the site from the 1940’to the 1990’s. The oil and gas
facilities were the subject of County of Santa Barbara permits authorizing their removal; these
permits were not appealed to the Commission and removal was completed in January 1998,
although some site remediation remains to be completed pursuant to a separate permit.
In 1994, the Commission approved a Coastal Development Permit (CDP) for the Dos Pueblos
Golf Links project, heard de novo on appeal from Santa Barbara County, including an 18 hole
golf course, 9 hole par 3 golf course, driving range, clubhouse, turf farm and associated
infrastructure. The Commission’s approval was challenged by the Surfrider Foundation and
upheld by the Santa Barbara Superior Court in 1996 and the Court of Appeal in 1997 in an
unpublished decision (Surfrider Foundation v. California Coastal Commission, 2d Civ.
B101510). The golf course project was never built. ARCO sold the property to the current
applicant in December 1998. Shortly before the permit was set to expire in 1999, a permit
extension request was filed. In 2002, the Commission denied a permit extension request and
denied a permit amendment request for the Golf Links project due to changed site circumstances,
including identification of wetlands and California Red-legged Frog on the site(s). In 2003, the
Commission denied a request for reconsideration. As part of its denial of the permit and the
request for reconsideration, the Commission identified alternatives, including a redesigned and
reduced golf course project or residential development on the site.
The applicant then challenged the Commission’s denial of the CDP, seeking $55 million in
damages alleging, among other causes of action, that a “taking” of its property had occurred. The
applicant and the Commission entered into a Standstill and Settlement Agreement in 2005 in
order to stay the takings and other claims while allowing the owner to pursue a residential
development proposal for the two subject parcels (non-Naples lots) and for up to 10 homes on
the applicant’s adjacent Naples lots. The agreement gave the applicant the option to pursue the
non-Naples lots development either separately from the Naples development, or in combination
with that development. The applicant chose to submit a separate application for development of
the non-Naples lots (the two subject parcels) to Santa Barbara County. No development of the
Naples lots is proposed at this time. The 2005 agreement also reserved any rights the applicant
may have regarding the application for the golf course project.
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To determine whether a substantial issue exists, the Commission reviews the record of the
proceedings in the County and evaluates the degree of factual and legal support for the local
government’s decision (including whether substantial evidence supports that decision) that
the development is consistent or inconsistent with the policies in the LCP and public access
policies of the Coastal Act raised by the appellants and has been guided by additional factors
including the scope of development, significance of resources affected, precedential value
and whether statewide issues are raised (see page 17 for substantial issue factors). An
exhaustive review of the record, including the EIR, staff report, staff memos and letters,
expert testimony, and site-specific analysis and studies regarding biological resources, visual
resources, and hazardous materials, shows that the County supported its findings that the
project would be consistent with the policies raised by the appellants.
Regarding the Naples seal haul-out, the County relied on a substantial amount of credible
evidence in the record, including scientific data and expert testimony, indicating that
potential impacts to seals due to night lighting, construction, and recreational beach users
will be avoided and permit conditions were approved which require strict night lighting
limitations, construction noise limitations, and other construction-related restrictions
including site monitors. Permit conditions were also approved to implement a $20,000
contribution to form a Gaviota Seals Watch volunteer group to monitor the seal haul out.
Additionally, the County determined that a habitable residential structure setback of 100 feet
and driveway setback of 75 feet from the 2013 white-tailed kite nest tree would avoid
potential impacts to the habitat area based on site-specific scientific evidence indicating that
the permanent preservation of 117 acres and availability of at least 300 potential nesting trees
on the project site, combined with white-tailed kite’s loyalty to nesting territories rather than
individual trees, will ensure long-term protection of white-tailed kite nesting habitat. Further,
the 23.5 acres of native habitat restoration on the project site will enhance white-tailed kite
foraging habitat, as the restoration plan is specifically required by permit conditions to be
designed to increase the habitat value for the white-tailed kite’s prey base. The foraging
habitat restoration, in proximity to potential nesting trees, is further intended to enhance the
on-site nesting habitat, as the County found that the adequacy/availability of foraging habitat
is of particular importance when kites select nesting locations.
The site has a history of informal use by surfers and others who traverse the site to access the
beach and the Naples surfbreaks. The County found that the proposed offers-to-dedicate
public access easements for a Coastal Trail along the length of the ocean front parcel
(approx. 1 mile), lateral access along the beach, vertical public access, a 20 space parking lot
and contribution of a $500,000 endowment for trail improvements would be consistent with
the public access policies of the Coastal Act and LCP. Substantial evidence supports these
findings. The County evaluated the potential for temporary impacts to public access prior to
formalized trail development and found policy consistency because proposed access would
eventually open access to the same beach area in perpetuity for a greater variety of
recreational users. The County noted that interim beach access remains available through the
informal accessways on the adjacent parcels and by walking upcoast from the public access
point at Haskell’s beach. Therefore, although public access is a significant resource affected
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by the project in the short-term, overall, public access will eventually be greatly enhanced by
the project.
The County legally and factually supported its analysis that the project would comply with
policies requiring protection of productive agricultural land because the site would not be
subject to a land use or zoning conversion to a non-agricultural designation, and the County
legally and factually supported its findings that the project is sited and designed to minimize
adverse visual impacts as the project would not intrude into ocean views across the site.
Further, the County legally and factually supported its findings regarding the adequacy of
driveway access to the site from US Highway 101 and that the development is sited to avoid
hazards.
As for the additional factors the Commission has considered to determine whether a
substantial issue is raised by the appeal, the development is not extensive in scope given the
large area of the parcel proposed to be remain undeveloped. The project site is approximately
143 acres with proposed residential development envelopes totaling approximately 4.4 acres
and a proposed agricultural development envelope on the Inland lot of 16.3 acres.
Additionally, the project is not expected have adverse impacts on significant coastal
resources, the project is not likely to serve as a negative precedent for the County’s future
interpretation of its LCP or the Gaviota Coast Plan given the unique site history, and,
although the appeal raises issues of statewide importance, the County’s analysis does not
present a substantial question regarding policy consistency. Therefore, pursuant to Coastal
Act Sections 30603 and 30625, the Commission finds that the appeal does not raise a
substantial issue with respect to the grounds raised by the appellants relative to the project’s
conformity to the policies contained in the certified LCP and the public access policies of the
Coastal Act.
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I. APPEAL JURISDICTION AND PROCEDURES
A. APPEAL PROCEDURES
The Coastal Act provides that after certification of Local Coastal Programs (LCPs), a local
government’s actions on Coastal Development Permit applications for development in certain
areas and for certain types of development may be appealed to the Coastal Commission. Local
governments must provide notice to the Commission of their coastal development permit actions.
During a period of ten working days following Commission receipt of a notice of local permit
action for an appealable development, an appeal of the action may be filed with the Commission.
1.

Appeal Areas

Approvals of CDPs by cities or counties may be appealed if the development authorized is to be
located within the appealable areas, which include the areas between the sea and the first public
road paralleling the sea, within 300 feet of the inland extent of any beach or of the mean hightide line of the sea where there is no beach, whichever is greater, on state tidelands, or along or
within 100 feet of natural watercourses and lands within 300 feet of the top of the seaward face
of a coastal bluff. (Coastal Act Section 30603[a]). Any development approved by a County that
is not designated as a principal permitted use within a zoning district may also be appealed to the
Commission irrespective of its geographic location within the Coastal Zone. (Coastal Act
Section 30603[a][4]). Finally, developments which constitute major public works or major
energy facilities may be appealed to the Commission. (Coastal Act Section 30603[a][5]).
In this case, the project site is located south of U.S. Highway 101 in the Gaviota area of Santa
Barbara County (Exhibit 1). The County’s CDP approval is appealable to the Coastal
Commission because the site is located in an area between the sea and the first public road.
2.

Grounds for Appeal

The grounds for appeal of a local government approval of development shall be limited to an
allegation that the development does not conform to the standards set forth in the certified Local
Coastal Program or the public access policies set forth in the Coastal Act (See Public Resources
Code Section 30603[b][1]).
3.

Substantial Issue Determination

Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless the
Commission determines that no substantial issue exists with respect to the grounds on which the
appeal was filed. When Commission staff recommends that no substantial issue exists with
respect to the grounds of the appeal, the Commission will hear arguments and vote on the
“substantial issue” question. A majority vote of the Commissioners present is required to
determine that the Commission will not hear an appeal. If the Commission determines that no
substantial issue exists, then the local government’s coastal development permit action will be
considered final.

A-4-STB-14-0010 (Paradiso del Mare)
Page 7

Pursuant to Section 13117 of the Commission’s regulations, the only persons qualified to testify
before the Commission at the substantial issue stage of the appeal process are the applicant,
persons who opposed the application before the local government (or their representatives), and
the local government. Testimony from other persons must be submitted in writing. It takes a
majority of Commissioners present to find that no substantial issue is raised by the appeal.
4.

De Novo Permit Hearing

Should the Commission determine that a substantial issue exists, the Commission will consider
the CDP application de novo. The applicable test for the Commission to consider in a de novo
review of the project is whether the entire proposed development is in conformity with the
certified Local Coastal Program. Thus, the Commission’s review at the de novo hearing is not
limited to the appealable development as defined in the first paragraph of this Section I. If a de
novo hearing is held, testimony may be taken from all interested persons.

B. LOCAL GOVERNMENT ACTION AND FILING OF APPEAL
On December 4, 2013, the project was heard and approved by the Santa Barbara County
Planning Commission (Case Nos. 06CDH-00000-00038, 06CDH-00000-00039, 09CDP-0000000045, 07CUP-00000-00065, 10CUP-00000-00039, and 10CDP-00000-00094). The Santa
Barbara County Planning Commission’s approval was appealed by the Gaviota Coast
Conservancy, the Santa Barbara Chapter of the Surfrider Foundation, and Santa Barbara
Audubon Society. The approval was also appealed by the Santa Barbara Trails Council, but was
subsequently withdrawn. The appeal was heard by the Board of Supervisors on February 4, 2014
(Case Nos. 13APL-00000-00027 and 13APL-00000-00028). On February 4, 2014, the Santa
Barbara County Board of Supervisors denied the appeal (Case Nos. 13APL-00000-00027 and
13APL-00000-00028), thereby upholding the Santa Barbara County Planning Commission’s
December 4, 2013 approval of Case Nos. 06CDH-00000-00038, 06CDH-00000-00039, 09CDP00000-00045, 07CUP-00000-00065, 10CUP-00000-00039, and 10CDP-00000-00094.
The Notice of Final Action for the project was received by Commission staff on February 13,
2014. Notice was provided of the ten working day appeal period, which began on February 14,
2014 and ended on February 28, 2014.
The subject appeals were filed during the appeal period on February 27, 2014 and February 28,
2014. Commission staff notified the County, the applicant, and all interested parties that were
listed on the appeal forms and requested that the County provide its administrative record for the
permit. The administrative record was received on March 13, 2014.

II. STAFF RECOMMENDATION ON SUBSTANTIAL ISSUE
MOTION:

I move that the Commission determine that Appeal No. A-4-STB-140010 raises NO substantial issue with respect to the grounds on
which the appeal has been filed under § 30603 of the Coastal Act.
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STAFF RECOMMENDATION:
Staff recommends a YES vote. Passage of this motion will result in a finding of No Substantial
Issue and adoption of the following resolution and findings. If the Commission finds No
Substantial Issue, the Commission will not hear the application de novo and the local action
will become final and effective. The motion passes only by an affirmative vote by a majority of
the Commissioners present.
RESOLUTION TO FIND NO SUBSTANTIAL ISSUE:
The Commission hereby finds that Appeal No. A-4-STB-14-0010 raises No Substantial Issue
with respect to the grounds on which the appeal has been filed under Section 30603 of the
Coastal Act regarding consistency with the Certified LCP and/or the public access and recreation
policies of the Coastal Act.

III. FINDINGS AND DECLARATIONS FOR NO SUBSTANTIAL
ISSUE
The Commission hereby finds and declares:

A. PROJECT DESCRIPTION
Ocean and Inland Estates
The development includes a 5,806 sq. ft., 20 ft. high single-family residence, with an attached
1,421 sq. ft., 20 ft. high garage/mechanical space, a detached 800 sq. ft., 21 ft. high guesthouse
with attached 651 sq. ft., 21 ft. high garage, and a pool (“Ocean Estate”). Future structural
development and earth disturbance associated with the proposed Ocean Estate would be limited
to a 1.9-acre development envelope on the 64 acre parcel (“Ocean lot”). (Exhibits 3- 5)
The development also includes a 7,326 sq. ft., 22 ft. high single-family residence with a1,837 sq.
ft. basement and garage/mechanical space, a detached 800 sq. ft., 22 ft. high guesthouse and a
pool (“Inland Estate”). Future structural development and earth disturbance associated with the
proposed Inland Estate would be limited to a 2.5-acre development envelope on the 78 acre
parcel (“Inland lot”). The Inland lot would also include designation of a 16.3- acre envelope
which would allow agricultural activities such as orchards, row crops, and horse/livestock
keeping. Except for fencing and utilities, no buildings, structures or hardscape is permitted
within the agricultural envelope. The maximum height of all proposed Inland Estate
development is 22 feet, and is designed to be a minimum of 11 feet, 10 inches below the road
grade of Highway 101 to maintain the public view horizon and blue water views over the
development. (Exhibits 3, 6, and 7)
Total project grading for the residential estates, access road, and driveway bridge over the
railroad tracks would include approximately 16,890 cubic yards of cut and approximately 13,280
cubic yards of fill. One blue gum eucalyptus tree would be removed. Landscaping includes
native and drought tolerant species including six 36-inch-box size native oaks and 4.7-acres of
dwarf and/or semi-dwarf orchard trees. Only organic and biodegradable fertilizers and
pesticides/herbicides area permitted for use on-site.

A-4-STB-14-0010 (Paradiso del Mare)
Page 9

Services and Infrastructure
The Ocean and Inland Estates would be served by a new approx. 0.77 mile long shared access
driveway (1.6 acres total). The driveway entrance is located off of U.S. Highway 101 at the east
side of the property and the driveway extends west through the property to the Inland Estate. The
driveway would then extend from east to west across the north portion of the the Inland parcel,
over the UPRR (Union Pacific Railroad) tracks via a new bridge, to the Ocean parcel. (Exhibit 3)
The driveway bridge over the railroad tracks would be 215 ft. long, 17.25 ft. wide and approx. 24
ft. high and would be supported on either side by bridge embankments. Grading for the bridge
embankments on the ocean lot would include approximately 110 cy of cut and 9,100 cy of fill,
and for the inland lot approximately 75 cy of cut and 3,160 cy of fill. Bridge abutments would be
supported on a 3:1 slope on the inland lot and a 2:1 slope on the ocean lot. The bridge will be
constructed of weathered steel with wood rail cap and wood decking over a poured concrete
deck. The applicant has received design approval and approval of a private easement for the
bridge from UPRR.
Water would be obtained from the Goleta Water District. The proposed project would include
construction of two private water lines, an 8 to 10 inch potable water line and a 4 inch reclaimed
water line, extending from the existing Goleta Water District line to serve the Ocean and Inland
Estates. Currently, the Goleta Water District service line terminates off-site near the Bacara
Resort. A private water line would be extended through an existing 20 foot easement across the
adjacent Gaviota Holdings property (APN 079-200-005) to the project site. The water line would
be privately owned and would serve the proposed residential and agricultural development on the
ocean and inland lots. The complete water line to serve the Ocean and Inland Estates would be
approximately 7,500 feet in length. Sanitary service would be provided through private septic
systems as approved by Environmental Health Services. Fire service would be provided by Santa
Barbara County Fire.
Public Access Dedications
The project includes several offers to dedicate (OTD) easements for both vertical and lateral
public access and recreation facilities (Exhibit 3), as follows:
1. A segment of the California Coastal Trail along the length of the ocean lot including a
loop trail and lookout points. Portions of the Coastal Trail are defined as “Floating Trail”
to allow for the most environmentally preferable initial trail alignment. Approximately
1,600 linear feet of the total length of the California Coastal Trail on-site would be
constructed by the property owner;
2. Vertical access to the beach from the California Coastal Trail at one of seven potential
vertical beach access trail locations;
3. An access road from the existing site entry from Highway 101 to a parking lot for up to
20 vehicles (at one of two potential locations);
4. Pedestrian access from a parking lot and over the Union Pacific Railroad tracks from the
inland lot to the Coastal Trail (at one of two potential alignments); and,
5. Access along the length of the property on the beach from the base of the bluffs to the
mean high tide line.
A 1,600 lineal ft. portion of California Coastal Trail, proposed to be constructed by the applicant,
will be located within a 20 foot easement and will be a multi-use trail consisting of a 6 foot wide
decomposed granite path with two foot shoulders and low native vegetation plantings.
Construction of this portion of the Coastal Trail will be completed concurrently with the
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installation of utility lines and will be fully completed prior to building permit issuance for the
first residence constructed.
With the exception of 1,600 feet of Coastal Trail, which is proposed to be constructed by the
applicant, the exact location of future trails, parking, vertical beach access and access over the
UPRR tracks (including UPRR and Public Utilities Commission easement and design approval)
will be determined at a future date by the County of Santa Barbara. The applicant will partner
with the County of Santa Barbara to negotiate the approval of the public easement with UPRR
and the PUC across the UPRR tracks.
Conservation/Open Space Easement and Habitat Restoration
The project includes a proposed approximately 117 acre Open Space or Conservation Easement
extending over both the Ocean and Inland lots from Eagle Canyon to Drainage #5 as depicted on
Exhibit 3. Aside from construction allowed under the Open Space/Conservation Easement
Management Conditions (Conditions 93, 94, and 95), no development would occur within the
easement, in perpetuity. The proposed project includes 23 acres of habitat restoration,
implemented by Condition 18, within the easement.
Gaviota Seals Watch
The proposed project includes the deposit of $20,000 of seed money for the formation of a
Gaviota Seals Watch volunteer group. The project applicant is required to deposit the funds with
the County of Santa Barbara. Release of the funds is proposed to occur when the first Coastal
Development Permit for the proposed project is issued and the Project approval is “final” and no
longer subject to administrative or judicial challenge. Condition 1 of the CDP approved by the
County implements this funding requirement.
Trails Fund
The proposed project includes contribution of $500,000 of seed money for the benefit of the
Santa Barbara County Trails Council, or similar qualified nonprofit organization or public
agency acceptable to the Planning Director, should the Santa Barbara County Trails Council no
longer be available to accept and/or utilize the endowment, for the specific purpose of funding
implementation (design, permitting, construction and/or maintenance) of the proposed Paradiso
del Mare public access easements on the Ocean and Inland parcels (APNs 079-200-004 and 079200-008). Payment of the public access implementation endowment funds is required when the
project approval is no longer subject to administrative or judicial challenge, when all
administrative appeal periods have expired without an appeal having been filed; or when all
statutes of limitation for judicial challenge to the Project approval have expired without litigation
being filed; or, if litigation is filed, when a successful defense in such litigation has resulted in a
final judgment upholding the Project approval. Concurrent with issuance of the first building
permit for the Paradiso del Mare project, the applicant is required to deposit the $500,000 public
access implementation endowment funds into an interest bearing escrow account, or similar
account, to be established and managed by the Santa Barbara County Trails Council, or similar
qualified nonprofit organization or public agency acceptable to the Planning Director should the
Santa Barbara County Trails Council no longer be available to accept and/or utilize the
endowment. Release of funds and any accrued interest from the public access implementation
endowment account will occur when County Planning and Development has reviewed and
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approved the proposed use of the funds as being consistent with the intent and purpose of this
condition. Condition 1 of the CDP implements this funding requirement.

B. LOCATION AND PHYSICAL SETTING
The 143-acre project site is located on a coastal marine terrace immediately east of the Naples
area (approximately 1 mile west of the City of Goleta) on the Gaviota Coast of Santa Barbara
County. The site is bounded on the north by Highway 101 and along the south by steep coastal
bluffs facing the Pacific Ocean. The lands north of Highway 101 are presently open
space/agricultural land ascending into the Santa Ynez Mountains of the Los Padres National
Forest. Undeveloped open space and grazing lands border the property on the upcoast (west) and
downcoast (east) sides.
The historic Naples Townsite is located just to the west of the subject site and contains
undeveloped small lots, a portion of which (25 antiquated small lots) is owned by the applicant.
(Exhibits 1 and 2) The generally undeveloped parcels located immediately to the east of the
subject site are approximately 22 acres and 38 acres in size and are zoned rural residential. The
38 acre adjacent property contains an access road, parking area and pier used by Veneco, Inc. to
service offshore oil facilities. The 350-room Bacara Resort is located approximately one mile
east of the subject site on an approximately 69 acre oceanfront site.
The Inland lot (APN 079-200-004) is 78 acres in size and the Ocean lot (APN 079-200-008) is
64 acres in size. The two lots are separated by a parcel owned by Union Pacific Railroad (UPRR)
and developed with railroad tracks for the length of the property. (Exhibit 2) The two subject lots
are zoned for agricultural use (AG-II-100, minimum 100 acre parcel size) allowing one
residential development per parcel as a permitted use.
The project site is a coastal marine terrace that contains seven large and intermittent streams,
creeks, and drainages which drain from the north to Pacific Ocean to the south. The largest of
these drainages are Eagle Canyon along the eastern site boundary and Tomate Canyon along the
western side of the site. (Exhibit 3). The smaller drainages are generally shallow over the eastern
portion of the site and the drainages grow to deep ravines on the western half of the coastal bluff
parcel. The site ranges from 50 to 105 ft. above mean sea level, with a majority of the ocean lot
fronted by steep coastal bluffs of 60 to 80 ft. in height.
The most predominant vegetation on the site consists of large expanses of ruderal (non-native)
grasslands interspersed with patches of native grasslands and the site also includes significant
areas of native riparian vegetation along several of the drainages and particularly Tomate
Canyon along the western side of the property and Eagle Canyon bordering the eastern side of
the property. Numerous non-native trees, such as cypress, pine, and eucalyptus are concentrated
primarily in the southern and eastern portions of the site. White-tailed kite nests have been
documented (in 2002 and in 2013) in the non-native trees south of the railroad (described in
Section E.1.a, below). Large stands of eucalyptus are located within and adjacent to Eagle
Canyon and the UPRR tracks along the eastern portion of the site. Native trees are concentrated
primarily within riparian habitats in the drainages and creeks. Eucalyptus groves in or adjacent to
Eagle Canyon have served as monarch butterfly aggregation and overwintering sites.
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Other habitat on site includes southern tarplant, cliff aster, coastal sage scrub, small isolated
wetlands, riparian wetlands and stream corridors, southern willow scrub, and fresh water marsh.
Eagle Canyon Creek has been found to contain breeding habitat for the federally threatened
California red-legged frog and the federally threatened tidewater goby has been documented in
the estuary at the mouth of the creek at Eagle Canyon.
Burmah Beach, fronting the project site below the bluffs, is a known Harbor seal haul out and
rookery (described in Section E.1.a, below). Naples Reef, which is considered a unique and
sensitive habitat area and a Marine Protected Area, and an important surfing location, is located
on the western end of the site.
The site also contains approximately 3.4 miles of deteriorated, formerly paved access roads
previously used for oil and gas operations on the property. On the Inland lot, the roads are
confined to the eastern portion of the parcel and the Ocean lot contains about a one mile segment
of east-west access roads. An existing wooden bridge connects the access roads on the Inland lot
to the Ocean lot. This road system provides access to the eastern portion of the site where a trail
leads through the riparian corridor at Eagle Canyon to the beach.
Although the site is currently undeveloped, except for the deteriorating roads and a railroad
bridge, the site has a long history of development of oil and gas facilities and associated
petroleum production and processing. ARCO (The Atlantic Richfield Company) began
decommissioning the site in the 1990’s through County-issued CDPs for abandonment and
removal of oil and gas processing facilities and other structures on the site. The oil and gas
facilities included 5 single family homes, 19 other buildings, 23 wells, 2 large tanks and miles of
oil and gas pipelines. While many of these structures have been removed, the property is still
undergoing site remediation and any new proposed remediation for any remaining soil
contamination will need to be approved pursuant to a Remedial Action Plan and associated CDP.

C. PERMIT HISTORY AND BACKGROUND
The project site (formerly owned by Arco Dos Pueblos) was initially given a Coastal Dependent
Industry (M-CD) land use and zoning designation in the Santa Barbara County Local Coastal
Program (LCP), originally certified in 1982. This designation was based upon the existing oil
industrial facilities on the site, and the long-standing use of the site for oil and gas production
dating from the mid-1940s. In 1991, the site was rezoned to Agriculture II (AG-II), 100-acre
minimum parcel size as part of Major LCP Amendment 3-90 which consolidated oil and gas
sites along the Gaviota coast to limit the sprawl of energy facilities. At the time of the rezone, the
County considered several possible land use designations, including Recreation (REC) among
others. The County did not approve REC because of the wide range of recreational uses allowed
under such a designation and the potentially greater impacts. A golf course was a conditionally
permitted use under the AG-II zone. The AG-II zone allowed one single family residence and
one guest house per parcel.
Arco Dos Pueblos Golf Course Project

A-4-STB-14-0010 (Paradiso del Mare)
Page 13

On October 25, 1991, ARCO applied to Santa Barbara County for a Conditional Use Permit and
Coastal Development Permit to construct two golf courses and appurtenant facilities on the site
(which also included the applicant’s 25 Naples lots to the west). The project (CUP 91-CP-085)
was approved by the County in August 1993 and was appealed to the Commission by Surfrider
Foundation.
The Coastal Commission determined that the Surfrider appeal raised a substantial issue with
respect to conformity with the County's certified LCP and asserted coastal development
permitting jurisdiction over the project (November 17, 1993 hearing). On April 13, 1994 the
Commission conducted a de novo public hearing on the merits of the appeal and denied the
project. The applicant requested a reconsideration of the Commission's action (the first
reconsideration of two). On July 3, 1994 the Commission voted to grant reconsideration of the
previous denial of the permit. The Commission approved CDP A-STB-93-154 on November 16,
1994, subject to special conditions requiring the consolidation of the antiquated small lots
(comprising a portion of the former Naples Townsite) on western end of the site. The CDP also
restricted the future redivision of the resultant two large parcels; required the provision of
vertical and lateral access easements offered by the applicants; and specifically incorporated all
of the County's conditions of approval of the previous CUP into the Commission's permit.
The Commission adopted revised findings reflecting this decision on February 8, 1995. The
project approved by the Commission (CDP A-4-STB-154) included construction of a public 18hole golf course (approximately 100 acres) to operate 360 days/year and serve approximately
60,000 rounds of golf (1-4 golfers per round); 9-hole executive golf course (approximately 8
acres) to serve approximately 20,000 rounds per year; driving range and putting green
(approximately 12 acres); turf farm (up to 3 acres); approximately 9,300 sq. ft. of clubhouse
(restaurant/bar with 130 seats, banquet facilities, pro-shop, meeting rooms, administrative
facilities, lockers); 8,012 sq. ft. cart barn; 7,974 sq. ft. maintenance and office building;
approximately 15,000 sq. ft. maintenance yard (including wash-off area and fueling
island/gasoline tanks, service yard); approximately 5,000 sq. ft. enclosed chemical and trash
storage area including 800 sq. ft. chemical storage building; approximately 300 paved parking
spaces, including 15 public coastal access parking spaces (clubhouse, cart facilities, parking
cover approximately 8 acres, total), 700 sq. ft. accessory building (including snack bar,
restrooms, starter station), other restroom facilities and three shelters; two 100 ft. long, 14 ft.
high x 14 ft. wide tunnel under-crossings of the railroad tracks (to route golf carts paths through
a zigzag course layout, both under-crossings are located within riparian corridors; approximately
310,000 cu. yds. of grading (155,000 cu. yds. of cut; 155,000 cu. yds. of fill, including a
maximum elevation change of 25 feet from existing to finished grade, with grading estimated to
impact 125 acres); installation of 5,200 linear feet of 8" reclaimed water line from Goleta to site;
construction of 4 acre-foot reclaimed water storage lake (8 ft. deep, 30,000 sq. ft. surface area),
private on-site septic disposal system reliant on three (3) drywell pits for effluent disposal;
dedication, construction, operation and maintenance of various public coastal access
improvements; landscaping; installation of acceleration and deceleration lanes in Caltrans rightof-way; merger of all 23 existing lots (including 21 substandard-sized Naples lots) into two
parcels totaling 202 acres and applicant’s proposal to restrict the resultant parcels from future
subdivision; and development setbacks of a minimum of 55 feet from the bluff edge for all
permanent, structural developments, and except for public coastal access trails, development
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setbacks of a minimum of 30 feet from top-of-bluff seaward edge for all other non-structural
development (such as greens, fairways, tee boxes, cart paths, landscaping).
Surfrider Foundation petitioned for a writ of mandate in Santa Barbara County Superior Court
challenging the Coastal Commission's approval of the permit. The trial court denied Surfrider
Foundation's petition and the Court of Appeal upheld that decision on January 27, 1997. The
Court of Appeal found that the Commission's findings and decisions regarding the project (CDP
A-4-STB-93-154) were supported by substantial evidence. (Surfrider v. California Coastal
Commission, Court of Appeal Case No. B101510, unpublished opinion.)
On January 7, 1999 the applicant submitted a time extension request prior to the expiration of
CDP A-4-STB-93-154 (set to expire on January 28, 1999). In 1998 ARCO sold the golf course
site and CDP A-4-STB-93-154 was transferred from ARCO to the applicant. On June 7, 1999,
the Commission denied the request for a CDP time extension in light of new information,
confirmed by the U.S. Fish and Wildlife Service, identifying the federally threatened California
red-legged frog within Eagle Canyon, which constituted changed circumstances.
Subsequent to the Commission’s denial of the time extension request, the applicants submitted a
CDP application for a revised project to address the changed circumstances. At the December 11,
2002 Commission hearing, the Commission denied the golf course project (the hearing was to
address both changed circumstances (CDP A-4-STB-93-154-CC) and the project amendment 1
(CDP A-4-STB-93-154-A2)). The Commissioned denied the project based on changed
circumstances at the site which included identification of the Red-legged Frog, Tidewater Goby,
increased population of Monarch Butterflies, increased population size and habitat area of
Southern Tarplant, nesting habitat for White-tailed Kite, previously unidentified wetlands, and
previously unidentified contaminated soil areas. At the March 5, 2003 Commission hearing, the
Commission denied the second request for reconsideration (A-4-STB-93-154-CC-R2). As part of
its denial of the permit and the request for reconsideration, the Commission identified
alternatives, including a redesigned and reduced golf course project or residential development
on the site. In denying reconsideration, the Commission recognized that the two large, nonNaples lots are each entitled to development of at least one residence. (Findings for Denial of
Reconsideration, p. 29.)
Standstill and Settlement Agreement
In 2003, the applicant brought an action in Santa Barbara County Superior Court challenging the
Commission’s denial of the CDP and seeking $55 million in damages alleging, among other
causes of action, that a “taking” of its property had occurred. The applicant and the Commission
entered into a Standstill and Settlement Agreement in 2005 in order to stay the legal proceedings
while the owner to pursued a residential development proposal. The agreement also reserved any
rights the applicant may have regarding the application for the Golf Links project. (Exhibit 11)
The 2005 Standstill and Settlement Agreement recognizes one single family dwelling unit as a
permitted use on each of the two lots subject to this appeal, and recognizes the potential for up to
1

On November 9, 1998 ARCO submitted an application to the Coastal Commission for amendment (-A1) to CDP
A-4-STB-93-154 but this was withdrawn and subsequent amendment application was submitted (-A2).
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ten single family homes on the Naples lots, subject to environmental constraints. The agreement
gives sole discretion to the applicant whether to seek permits and entitlements for the non-Naples
lots separately from the Naples lots. The applicant has opted for separate review. However, the
agreement reaffirms the Commission's discretion to ensure that the totality of development on
the properties (i.e., the Naples and non-Naples lots considered cumulatively) is sited and
designed in compliance with the LCP and Coastal Act. Thus, the County's approval of
development on the non-Naples lots does not prejudice the ability of the County or the
Commission to assure that development of the Naples lots, if and when proposed, complies with
the LCP and the Coastal Act.
One provision of the 2005 Settlement Agreement encourages acquisition of the subject lots for
open space and resource protection purposes; however, despite repeated efforts on behalf of
many of the appellants here, there have been no identifiable potential buyers in this regard. The
agreement also requires the Commission staff to coordinate with County staff in good faith to
address issues related to development of the site. So, in this context, staff worked with the
applicant to ensure that, if there were to be any development on the site, that it be designed so as
to minimize impacts to coastal resources to the greatest extent feasible. As a result, a number of
alternative siting locations have been considered to locate two residential envelopes on the
subject site. The following were eliminated as potential siting alternatives: locating both
residential envelopes on the inland lot was considered infeasible due to view impacts from the
Highway 101 public view corridor and the extent of identified White-tailed kite foraging habitat;
clustering development envelopes on the eastern portion of the property was not feasible due to
the extent of ESHA resources associated with Eagle Canyon and view impacts, particularly on
the Inland lot; and clustering development near the middle of each parcel was considered
infeasible also due to the extent of ESHA resources, including White-tailed kite nesting and
foraging habitat, riparian vegetation, and wetlands, and particularly on the Ocean lot, the need to
avoid decommissioned oil and gas sites. In addition, although the development potential of the
applicant’s Naples lots has not been fully evaluated and no development of the Naples lots is
currently proposed, an alternative to transfer density from the Naples lots to the subject lots,
either through a lot line adjustment or re-division of land, has been found to infeasible due to the
known resource constraints on both of the subject lots and the resulting inability of the subject
lots to accommodate an increased level of development. Thus, Commission staff is confident that
the proposed development locations are the least environmentally damaging locations for the
development envelopes and were selected by the County to minimize impacts to coastal
resources.
Residential Development Applications for the Paradiso del Mare Project
In 2006, the applicant submitted Coastal Development Permit applications for two single family
dwellings with guesthouses and the County deemed the CDP applications complete for filing
review in 2007. That project was analyzed under a Draft Environmental Impact Report (EIR)
(09EIR-00000-00003) which was published in September 2009 and circulated for public
comments. Subsequently, in 2011, in response to public comment, the applicant modified the
project design to relocate the development on the lots to the currently proposed locations on the
western side of the project site, to add the proposed public access and open space dedications,
and to add the 23 acres of proposed habitat restoration. A Revised Draft Environmental Impact
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Report was prepared for the revised project. The EIR was released for a 45-day public comment
period on September 12, 2012, a public workshop was held on September 20, 2012 by Santa
Barbara County, and a public hearing was held on October 18, 2012 to receive comments on the
Revised Draft EIR.
The project was brought to the County Planning Commission on March 20, 2013 and, at that
hearing, Santa Barbara Planning and Development Department staff was directed to return with
additional information for the project regarding issues including hazardous materials and
abandoned wells, highway safety, CEQA analysis regarding offsite access locations, water line
placement, open space and public access easement issues, issues regarding the seal haul out,
rodenticide and pesticide use. The project was scheduled to return to the County Planning
Commission on May 1, 2013; however, during seasonal white-tailed kite surveys, the applicant
discovered white-tailed kites nesting in a tree within the proposed location for the Ocean Estate
development envelope. The County revised and recirculated the Biological Resources Section of
the EIR, dated August 2013, for public comment. The project was brought back to the Planning
Commission at the hearing on November 20, 2013 for project approval and EIR certification. At
a subsequent hearing on December 4, 2013, the project was heard and approved by the Santa
Barbara County Planning Commission. The Santa Barbara County Planning Commission’s
approval was appealed by the Gaviota Coast Conservancy, the Santa Barbara Chapter of the
Surfrider Foundation, and Santa Barbara Audubon Society. The approval was also appealed by
the Santa Barbara Trails Council, but that appeal was subsequently withdrawn. The appeal was
heard by the Board of Supervisors on February 4, 2014. On February 4, 2014, the County of
Santa Barbara Board of Supervisors denied the appeal, thereby upholding the Santa Barbara
County Planning Commission’s December 4, 2013 approval.
The Notice of Final Action for the project was received by Commission staff on February 13,
2014. Notice was provided of the ten working day appeal period, which began on February 14,
2014 and ended on February 28, 2014.The subject appeals were filed during the appeal period on
February 27, 2014 and February 28, 2014.

D. APPELLANTS’ CONTENTIONS
The County’s action was appealed by the Gaviota Coast Conservancy, Santa Barbara Chapter of
the Surfrider Foundation, Santa Barbara Audubon Society, and Peter Howorth (“appellants”),
represented by the Law Office of Marc Chytilo. The appeal was filed on February 28, 2014,
attached as Exhibit 8. The appeal asserts that the approved project fails to conform with the
following policies of the Santa Barbara County certified Local Coastal Program (LCP) and
Coastal Act: (1) LCP Policy 2-11 protecting environmentally sensitive habitat areas, including
the Naples Seal Rookery and White-tailed Kite habitat, (2) LCP Policies 9-26 and 9-28
protecting roosting and nesting habitat for White-tailed Kite, (3) Coastal Act Sections 30210,
30211, and 30212 and LCP Policies 7-1, 7-2, and 7-3 protecting public access, (4) LCP Policy 26 requiring adequate public or private services including access roads to serve the proposed
development, (5) LCP Policy 8-2 and Coastal Act Sections 30241 and 30242 (incorporated into
the LCP by Policy 1-1) protecting agriculture, (6) LCP Policy 4-3 and Coastal Act Section 30251
(incorporated into the LCP by Policy 1-1) protecting visual resources, (7) Policy 3-14 regarding
siting development to avoid hazardous materials, and (8) LCP Policy 2-13 requiring that the
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County discourage development of lots within the Naples Townsite. The appellants also assert
there are feasible project alternatives that would conform with the County’s LCP and public
access policies of the Coastal Act. The appellants’ assertions with regard to alternatives are not
addressed separately below, as project alternatives are not considered a separate ground for
appeal without raising an associated LCP or Coastal Act provision. However, some of the
appellant’s assertions regarding alternatives have been discussed under the policy issues
evaluated below.
An appeal of County’s action was also received from Karin Kuyper on February 27, 2014,
attached as Exhibit 9. Karin Kuyper’s appeal did not specifically raise any grounds for appeal
relative to the approved project’s conformity with policies contained in the certified LCP or the
public access policies of the Coastal Act as required by Coastal Act Sections 30603 and 30625.
However, the appeal did point to concerns regarding residential development on an agriculturally
zoned parcel, biological resources and riparian corridors, visual impacts, cultural resources,
water pipeline size and water use, and the size of the residential development. Given the lack of
specificity and failure to raise valid grounds with respect to conformity with the LCP, the
concerns raised by Karin Kuyper are not discussed separately. However, a response to the
concerns are addressed to the extent that the issues overlap with the policy grounds raised in the
appeal filed by the Gaviota Coast Conservancy, Santa Barbara Chapter of the Surfrider
Foundation, Santa Barbara Audubon Society, and Peter Howorth, discussed in Section E., below.

E. ANALYSIS OF SUBSTANTIAL ISSUE
Pursuant to Sections 30603 and 30625 of the Coastal Act, the appropriate standard of review for
the subject appeal is whether a substantial issue exists with respect to the grounds raised by the
appellants relative to the locally-approved project’s conformity to the policies contained in the
certified Local Coastal Plan (LCP) or the public access policies of the Coastal Act.
The term "substantial issue" is not defined in the Coastal Act or its implementing regulations.
The Commission's regulations indicate simply that the Commission will hear an appeal unless it
"finds that the appeal raises no significant question.” (Cal. Code Regs., Title 14, Section
13115(b).) In previous decisions on appeals, the Commission has been guided by the following
factors:


The degree of factual and legal support for the local government's decision that the
development is consistent or inconsistent with the certified LCP and with the public
access policies of the Coastal Act;



The extent and scope of the development as approved or denied by the local government;



The significance of the coastal resources affected by the decision;



The precedential value of the local government's decision for future interpretations of its
LCP; and



Whether the appeal raises only local issues, or those of regional or statewide significance.
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In this case, for the reasons discussed below, the Commission determines that the appeal raises
no substantial issue with regard to the grounds on which the appeal has been filed, as discussed
below, including: (a) protection of environmentally sensitive habitat area (LCP Policies 2-11, 926, and 9-28 regarding White-tailed Kite habitat and the Naples Seal haul out), (b) protection of
public access (Coastal Act Sections 30210, 30211, and 30212 and LCP Policies 7-1, 7-2, and 73), (c) adequacy of public and private services and resources (LCP Policy 2-6), (d) protection of
agricultural resources (LCP Policy 8-2 and Coastal Act Sections 30241 and 30242), (e)
protection of visual resources (LCP Policy 4-3 and Coastal Act Section 30251), (f) hazardous
materials (Policy 3-14), and (g) Naples Townsite LCP Policy 2-13.
1.
a.

Appeal Grounds Raised by Appellants and Degree of Support for Local Approval
Environmentally Sensitive Habitat Area

The appellants assert that the proposed project fails to conform with Coastal Land Use Plan
(LUP) policies protecting environmentally sensitive habitat area (ESHA), including the
Naples Seal Rookery and White-tailed Kite habitat with regard to the following LCP policies
related to protection of biological resources including Policies 2-11, 9-26, and 9-28.
Policy 2-11 states:
All development, including agriculture, adjacent to areas designated on the land use plan
or resource maps as environmentally sensitive habitat areas, shall be regulated to avoid
adverse impacts on habitat resources. Regulatory measures include, but are not limited to,
setbacks, buffer zones, grading controls, noise restrictions, maintenance of natural
vegetation, and control of runoff.

Policy 9-26 states:
There shall be no development including agricultural development, i.e., structures, roads,
within the area used for roosting and nesting.

Policy 9-28 states:
Any development around the nesting and roosting area shall be setback sufficiently far as
to minimize impacts on the habitat area.

i) Naples Harbor Seal Rookery
The County’s LCP identifies harbor seal rookeries and haul out areas as Environmentally
Sensitive Habitat Area (ESHA) and designates harbor seal rookeries and haul out areas as
part of the ESHA Overlay on the County’s Land Use Plan maps. The seal haul out adjacent
to the project site is specifically identified in the County’s LCP, which states: “[a] pocket
beach located approximately .6 kilometers east of Naples Point provides a secluded hauling
ground and rookery, utilized during the day and night. Observations indicate as many as 165
harbor seals use these grounds.” The seal haul out is located on the beach below the bluff
south-southeast of the Ocean lot development envelope, between Tomate Creek and
Drainages 4 and 5 (Exhibit 3).
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Appellants’ Assertions
The appellants assert that the approved project is not regulated to avoid adverse impacts to
the Naples seal haul out ESHA as required by Policy 2-11. Specifically, the appellants raise
concerns regarding (1) the adequacy of the County’s environmental baseline, (2) impacts to
seals from night lighting and vehicle headlights, (3) impacts to seals from construction noise
and vibration, and (4) human disturbance to seals due to future, permanent re-directed
vertical access.
Harbor Seal Rookery Environmental Baseline
The appellants challenge the County’s baseline analysis of potential impacts to the seal haul
out and contend that “[t]he County’s EIR gave very short shrift to impacts on the Naples Seal
Rookery; the County’s description of the environmental baseline and analysis of impacts
associated with the construction and occupation of the Ocean Estate was both untimely and
inadequate.” (2/28/14 Appeal, p.3) The appellants also assert that the County “ignored
extensive technical information collected and offered by Mr. Howorth and others concerning
the existing conditions at the rookery and instead relied on extremely outdated, inaccurate
and woefully incomplete baseline information.” Further, the appellants assert that “[t]he
County conducted no analysis of whether the Project complied with the above ESHA policy
as applied to the rookery, and only belatedly and summarily addressed how the Ocean Estate
might affect the rookery… Due to the substantial flaws and omissions in the County’s
analysis, it does not support a conclusion that the Project, with mitigation, will avoid adverse
impacts on the seal rookery.” (2/28/14 Appeal, p. 3)
Night Lighting
Regarding impacts from night lighting, the appellants assert that night lighting and vehicle
headlights from the Ocean Estate and railroad bridge will be “visible to and disrupt seals as
they are approaching the rookery and deciding whether or not to haul out, constituting a
significant adverse impact to the habitat resource.” The appellants assert that the County
evaluated only whether night lighting would be visible from the rookery itself, on the beach,
and that the County “failed to evaluate the visibility of structures within the Ocean Estate
development envelope to seals from nearshore waters (which has a great effect on the
behavior of seals considering hauling out for pupping, nursing, or resting) and from locations
up and down the coast, and undertook no analysis of whether this visibility would adversely
impact seal behavior.” (2/28/14 Appeal, p. 4) The appeal cites written and oral testimony in
the County’s administrative record from Peter Howorth, a marine mammal expert, to support
the assertion that an analysis from other seal viewing areas in the ocean is warranted.
(2/28/14 Appeal, pgs. 4-5) The appeal further states that the project includes no protective
measures to avoid impacts to seals associated with the visibility of the Ocean estate. (2/28/14
Appeal, p. 4)
Construction Noise and Vibration
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The appellants raise the following concerns regarding the construction noise impact analysis
relied on by the County:
•

The County “failed to evaluate the audibility of construction noise from any points
other than the seal haul out itself and undertook no analysis of whether construction
would case adverse impacts to the seals.” (2/28/14 Appeal, p.4)

•

The County “failed to consider the frequencies detected by harbor seals,” and assert
that the use of “A-weighting does not take into account the hearing frequency range
and sensitivities of marine mammals…” (2/28/14 Appeal, pgs. 5-6)

•

“The County undertook no actual analysis of whether introducing construction noise
and vibration at this location would cause adverse impacts to seals. Mitigation
Measure/Condition Noise 0-2 and Noise 0-4 are standard construction noise
mitigation measures to reduce impacts to humans, and the Project includes no
mitigation measures at all that address vibration.” (2/28/14 Appeal, pgs.6-7)

The appellants point out statements in the EIR, EIR Response to Comment, and Planning
Commission hearings where they assert the construction sound information the County relied
upon to determine impacts was inaccurate or incomplete, as follows:
•

“The dominant construction noise is low frequency (under 1000 hertz [Hz]). Low
frequency noise does not attenuate rapidly with distance, yet the EIR states that
construction noise levels of 95dB will somehow attenuate to 65dB at Bacara Resort,
1440 feet away from the closest construction activity. The EIR states alternatively
that noise diminishes by 3dB or 6dB with every doubling of distance but provides no
indication of what this distance is (EIR 3.11-15, 17, and 22; also 3.11-10), rendering
such statements completely meaningless. Howorth pointed out in his response
comments that even sounds of 1000 Hz (higher than construction equipment sounds)
will attenuate at only 4dB at 1000 meters (3281 feet)…, thus the EIR statement that
lower frequency construction noise will attenuate from 95 to 65 dB in only 1440 feet
is literally and completely impossible. Moreover, the Ocean Estate site is only 326
feet from the Naples seal rookery. Howorth pointed out that harbor seals’ low
frequency hearing threshold is about 70 dB in air and that their hearing frequency
range is from 100 Hz to 180,000 kHz, indicating that they certainly could hear the
construction noises.” (2/28/14 Appeal, pgs.5-6)

•

“At the…hearing, one of the Applicant’s consultants mentioned that sound levels at
the Ocean Estate would be 45 dB and only 35 dB at the rookery, leading County
commissioners to believe that that 45 dB level was somehow tied to construction
noise. No effort was ever made by the Applicant to measure natural ambient noise at
the beach under various conditions, which could easily exceed 45 dB, as proven by
noise studies at the nearby Carpinteria seal rookery. In the EIR (Page 3.11-13), the 45
dB level is tied to the ambient noise inside the estate and has nothing whatever to do
with construction noise. The EIR does mention that ambient noise levels outside the
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dwelling ranged from 53.1 to 68 dB just form traffic on Highway 101 (Page 3.1111).” (2/28/14 Appeal, p. 6)
•

“According to the EIR, construction noise ranges from 75 to 95 dBA for each piece of
construction equipment (Pages 3.11-15, 17, and 22). The EIR claims that the total
noise level of construction activities will be 95 dBA, yet fails to analyze sound levels
generated by multiple types of equipment operation at once. Also, back-up alarms,
required on heavy equipment, generate very loud, penetrating sound that can be heard
at great distances, yet no mention is made of noise from back up-alarms.” (2/28/14
Appeal, p. 6)

•

“[S]tatements made in the Response to Comment on the recirculated biological
resources section of the EIR disclose that the impact analysis relies primarily on the
difference in elevation between the Ocean Estate development envelope and the
haulout itself for its conclusion that noise and vibration ‘are not expected to affect
harbor seal behavior’.” (2/28/14 Appeal, p.5)

•

“In an attempt to explain that construction during daylight hours and related effects of
noise, vibration, and visual disturbance will be less than significant on the seals, the
EIR/County analysis contended that the haulout is used primarily at night. In fact, the
evidence of the haulout being used primarily at night was based on a single 40-year
old study that does not reflect current conditions, which includes daytime haulout use
by seals. Numerous harbor seal censuses conducted over many years by the
California Department of Fish and Game (now California Department of Fish and
Wildlife) and which include the Naples rookery, were never consulted. Mr. Howorth
has rescued seals from the Naples rookery many times over the past 38 years. He
observed substantial numbers of seals hauled out during the day over this period.”
(2/28/14 Appeal, p.6)

•

“Both in responses to comment and at the Planning Commission, County Staff and
the applicant explained that construction noise is similar to train noise, and
accordingly that it is unlikely to affect the seals. According to numerous observations
by the Carpinteria Seal Watch and Howorth, seals at the Carpinteria rookery, which
also lies under a coastal bluff, are still frightened by train sounds. Considering the
long duration of the construction activities, Project noise would represent a
cumulative impact by itself. Moreover, train noise is transient whereas construction
noise is constant in nature. Transient noises are mitigated differently than continuous
noises. ” (2/28/14 Appeal, p.5)

Disturbance from Vertical Public Access and Residents
The appellants also raise issues regarding the potential impacts to the seal haul out from the
change in access to the site. According to the appellants, the main route for accessing the
beach is currently a trail that crosses the Ocean estate development envelope and drops down
to the beach 100-200 feet west of the seal rookery at Tomate Canyon. The proposed project
includes an offer to dedicate an easement for vertical beach access at one of seven potential
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vertical beach access trail locations from Drainage 5 on the west to Eagle Canyon on the east
(Exhibit 3). The appellants assert that because the vertical easement locations are proposed to
the downcoast side of the seal rookery and the public would have to walk upcoast through or
past the rookery to access the surfing destinations west of the rookery. Additionally, the
appellants also assert that “[m]itigation measure Bio-12/Condition 20 does not include
meaningful enforcement sufficient to halt existing use of the beach in the vicinity of the
rookery, and the public is likely to walk upcoast from Haskell’s beach and/or if and when
constructed, utilize the Project beach access points even if the beach and/or access way is
closed.” The appellants also assert that the County “failed to consider impacts to the seal
rookery from residents and their animals that could access the beach without restriction.”
Further, the appellants assert that the County “undertook no analysis of the impacts of
facilitating development of up to 10 homes on the applicant’s Naples lots” which may impact
the seal rookery. (2/28/14 Appeal, p.7)
Degree of Factual and Legal Support for the County’s Decision that the Development is
Consistent with Policy 2-11
The question is whether a substantial issue exists with respect to the project’s conformity
with Policy 2-11 regarding seal haul out protection from adverse impacts from the project.
The first factor in evaluating whether the appeal raises a substantial issue is the degree of factual
and legal support for the local government’s decision that the development is consistent with
Policy 2-11. Policy 2-11 requires development to be “regulated to avoid adverse impacts on
habitat resources.” Policy 2-11 further states: “Regulatory measures include, but are not limited
to, setbacks, buffer zones, grading controls, noise restrictions, maintenance of natural vegetation,
and control of runoff.”
The approved Ocean lot development envelope will have a minimum setback of approximately
326 horizontal feet and 55 vertical feet from the closest seal haul out point on the beach below.
(Exhibit 12) The residential structure for the Ocean Estate will have an approximately 268 ft.
bluff setback and is proposed to be located approximately 375 horizontal feet from the seal haul
out below. The County approved the permit with conditions to limit night lighting on the site
(Conditions 10, 24, and 92), to limit construction machinery noise to 65 dB (Condition 68), to
limit construction to the hours of 7 am to 4pm Monday-Friday (Condition 67), and to limit all
construction activities to the development envelopes (Condition 66). Additionally, the County
approved a project monitoring requirement (Condition 89) which requires a County qualified
biologist to monitor construction activities at least twice weekly during the harbor seal
pupping/breeding season (February 1 to May 31), to train construction personnel regarding
avoidance of disturbance to harbor seals, and to provide monthly reports regarding compliance
with protective measures to the County, and also requires notification of construction personnel
that they must remain in the construction development envelope to prevent disturbance to seals.
As described above, the appellants the raise concerns regarding (1) the adequacy of the
County’s environmental baseline, (2) impacts to seals from night lighting and vehicle
headlights, (3) impacts to seals from construction noise and vibration, and (4) human
disturbance to seals due to re-directed vertical access.
County’s Analysis: Harbor Seal Rookery Baseline
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The County addressed the issue of the adequacy of the environmental baseline information
used to determine potential impacts on the seal haul out in the Board of Supervisors Agenda
Letter (responding to the appellants’ similar assertions in the local appeal of the project),
dated February 4, 2014, as follows:
•

“A County-qualified biologist, Mr. John Storrer, assisted in the preparation of the
biological resources section of the EIR, helped prepare EIR responses to comment,
and responded to questions during the Planning Commission hearings. Mr. Storrer
has 37 years of experience with marine mammals, including collection, necropsy,
survey, census, and capture and tagging…” (2/4/14 Board Letter, p.10)

•

“The discussion of the Naples harbor seal rookery in the DEIR was expanded in the
response to comments section of the EIR in consideration of Mr. Howorth’s
comments on the subject…[t]he text was revised to include a description of regional
context, regulatory status, and (most importantly) data collected during a year-long
study of the Naples haulout site…This information was used as a basis for the impact
analysis and development of mitigation measures. The baseline information, impact
analysis, and compensatory mitigation do comply with CEQA guidelines. The
expanded analysis was completed largely by Mr. Storrer. In addition, Mr. Storrer
provided testimony regarding the baseline conditions at the site during the November
20, 2013 and December 4, 2013 Planning Commission hearings, supplementing the
discussion in the EIR.” (2/4/14 Board Letter, p.10)

As described by the County above, the County’s environmental analysis of the seal rookery
was based on information prepared by a qualified biologist with extensive marine mammal
experience. Further, baseline information was provided as part of the EIR analysis of the seal
haul out and testimony was heard from the appellant, Peter Howorth, as well as the County’s
biologist, John Storrer, at the Planning Commission hearings on 11/20/13 and 12/4/13.
Further, regarding the appellants’ argument that the County conducted no analysis of whether
the project complied with Policy 2-11, the appellant is correct that the County’s policy
findings do not specifically include a written policy consistency analysis of Policy 2-11 as
applied to the Naples seal haul out. However, the County did provide a policy consistency
analysis of more specific LUP policies that require marine mammal and Naples reef
protection, including Policy 9-25, Policy 9-33, and Policy 7-19. Moreover, the County
supported its decision with written and testimonial evidence in the record of potential
impacts to the seal haul out from the project, and the County included regulatory measures to
avoid impacts to the seal haul out in conformance with Policy 2-11, discussed in detail
below.
County’s Analysis: Night Lighting
The County addressed the issue of potential night lighting impacts on the seal haul out in the
Board of Supervisors Agenda Letter (responding to the appellants’ similar assertions in the
local appeal of the project), dated February 4, 2014, as follows:

A-4-STB-14-0010 (Paradiso del Mare)
Page 24

•

“An exhibit…presented at the November 20, 2013 Planning Commission hearing in
response to public comment, clearly demonstrates that the proposed ocean estate
development will not be visible from the seal haulout. While the home may be visible
from points out in the water, it will be from a long distance (i.e. approximately 1000
feet) and the harbor seals are not particularly averse to lighting or human activity
while in the water (Storrer, personal communication, December 23, 2013). They are
commonly observed in Santa Barbara Harbor, for example. In addition, harbor seals
at the Carpinteria haul-out have increased their use of that site in recent years despite
the presence of an industrial pier and parking lot with associated lighting and human
activity on the adjacent bluff (Storrer, personal communication).” (2/4/14 Board
Letter, p.10)

In this case, the County relied on a graphic depiction showing potential visibility of night
lighting from the seal haul out area from beach locations and determined that lighting would
not be visible to seals on the beach. (Exhibit 12) The County also considered potential night
lighting visibility to seals offshore. The County’s biologist, John Storrer, provided
information, as stated above, that acknowledged that the home would be visible from points
in the water (approximately 1000 feet away) and stated that harbor seals are not particularly
averse to lighting or human activity while in the water. Here, although the County did not use
site-specific data collected from viewing points in the ocean to determine potential night
lighting impacts on seals or seal behavior, as the appellants assert is necessary, the County
did base its decision on a determination provided by a County-qualified biologist that night
lighting impacts from would not result in adverse impacts. Additionally, the County
approved the project with conditions (Conditions 10, 24, and 92) to minimize night lighting
at the project site. (Exhibit 10) These special conditions require the applicant to develop a
lighting plan requiring that any exterior night lighting installed on the project shall be of low
intensity, low glare design, minimum height, and shall be hooded to direct light downward
onto the subject lot and prevent spillover lighting; the applicant shall install timers or
otherwise ensure lights are dimmed after 10:00 PM.
Specifically, the following lighting plan elements are required by the Conditions 10, 24, and
92 of the approved permits: (1) conserve energy and follow night sky lighting practices,
generally conforming to the standards and recommendations of the International Dark-Sky
Association (IDA) and the Illuminating Engineering Society of North America (IESNA); (2)
through design and installation, and permitted only within the building envelopes, use lamps
that are fully shielded such that the lamp image is not directly visible beyond the area of
illumination; (3) through design and location within the building envelopes, avoid creating
glare, light spillover outside of the building envelopes onto adjacent areas (exterior night
lighting only permitted in development envelopes), or upward illumination into the night sky;
(4) use low intensity and low glare designs; (5) use motion, light, and time sensors that
minimize duration of use (24 hour security lighting shall be avoided); (6) ensure that all light
poles, fixtures and hoods are constructed or coated with a non-reflective exterior finish; (7)
prohibit uplighting of landscape or structures; (8) minimize location of exterior lighting to
that necessary for safety along driveways, roads, and parking areas (the driveway lighting
shall be low intensity and indirect with on-demand switching to minimize nighttime light
visibility from public viewing places); and (9) all exterior lighting shall be limited to a height
of 18” (less any building lighting needed per building code. The Conditions state that the

A-4-STB-14-0010 (Paradiso del Mare)
Page 25

County will inspect structures upon completion to ensure that exterior lighting fixtures have
been installed consistent with their depiction on the final lighting plan.
County’s Analysis: Construction Noise and Vibration
Information provided in the record indicates that the County did evaluate potential impacts to
seals at the haul out from construction noise and vibration, contrary to appellant’s assertions
that no analysis was conducted. The County described the information used to evaluate
potential construction impacts on the seal haul out in the Board of Supervisors Agenda
Letter, dated February 4, 2014 (responding to the appellants’ similar assertions in the local
appeal of the project), as follows:
•

“Construction will occur during daytime hours only and the related effects of noise,
vibration and visual disturbance will be less significant on the seals. These issues
were addressed through a number of mitigation measures included in the EIR, in the
response to comments, and were addressed with extensive staff testimony at the
November 20, 2013 and December 4, 2013 Planning Commission hearings.” (2/4/14
Board Letter, p.10)

•

“A County-qualified biologist, Mr. John Storrer, assisted in the preparation of the
biological resources section of the EIR, helped prepare EIR responses to comment, and
responded to questions during the Planning Commission hearings. Mr. Storrer has 37
years of experience with marine mammals, including collection, necropsy, survey,
census, and capture and tagging…”(2/4/14 Board Letter, pgs.9-10)

•

“The discussion of the Naples harbor seal rookery in the DEIR was expanded in the
response to comments section of the EIR in consideration of Mr. Howorth’s
comments on the subject…[t]he text was revised to include a description of regional
context, regulatory status, and (most importantly) data collected during a year-long
study of the Naples haulout site…This information was used as a basis for the impact
analysis and development of mitigation measures. The baseline information, impact
analysis, and compensatory mitigation do comply with CEQA guidelines. The
expanded analysis was completed largely by Mr. Storrer. In addition, Mr. Storrer
provided testimony regarding the baseline conditions at the site during the November
20, 2013 and December 4, 2013 Planning Commission hearings, supplementing the
discussion in the EIR.” (2/4/14 Board Letter, p.10)

As noted above, the County considered of several sources of information in the record regarding
potential construction impacts, including the August 2013 Updated EIR (Biological Resources
Section 3.4), the County’s Response to Comments on the August 2013 Updated EIR regarding
Biological Resources Section 3.4, information provided by the County’s consulting biologist,
John Storrer, and a construction noise analysis provided by the project applicant.
The County determined that impacts to seals from construction noise and vibration would not
be adverse based on sound modeling estimates showing that construction sound is expected
to be attenuated due to 326 ft. development envelope setback and 55 ft. high bluff between
the development envelope and seal haul out. The County also relied on information in the
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record indicating that the haul out is used mainly as a nocturnal haul out. Nevertheless, even
if seals are present during the day, the County required several special conditions on the
project, including: a condition limiting construction machinery noise at the project site to 65
dB (Condition 68), limiting construction to daytime hours from 7 am to 4 pm M-F (Condition
67), limiting all construction activities to the development envelopes (Condition 66) and
requiring a County qualified biologist to monitor construction activities at least twice weekly
during the harbor seal pupping/breeding season (e.g., February 1 to May 31), to train
construction personnel, and to provide monthly compliance reports to the County, and
notifying construction personnel that they are required to remain in the construction
development envelope to prevent disturbance to seals (Condition 89).
The underlying data regarding the number and daytime/nighttime seal haul out use, as described
in the August 2013 Updated EIR Biological Resources Section, includes information obtained
from the 1993 ARCO Dos Pueblos Golf Links EIR (Santa Barbara County 92-EIR-16),
information from seal counts at Naples conducted by the California Department of Fish and
Wildlife from 1982-1995 (Fluharty 1999), a study of the Naples haul out conducted from 19751976 (Sadler 1976), and seal count information documented at the site by John Storrer. (August
2013 Updated EIR, Section 3.4, pages 3.4-64 to 3.4-67).
Nevertheless, although evidence shows predominately night time haul out patterns, the record
indicates that the County has considered the potential for the haul out patterns to fluctuate, and
has found that, even if seals are present during the day, construction noise would not be above
ambient levels at the haul out site. The County relied on memorandum evaluating noise levels at
the project site, prepared by the applicant, dated October 4, 2013, in response to the County of
Santa Barbara Planning Commission inquiries and Peter Howorth’s comments regarding
potential disturbances to the seal haul out (Exhibit 13 & 14). The memorandum includes an
analysis of potential impacts to the Naples seal haul out from construction noise, vibration,
lighting, and human disturbance and referenced various scientific studies about disturbance to
harbor seals. This memorandum also included the results from a model (“Distance Attenuation
and Barrier Performance Evaluation”) to estimate construction noise at the project site based on
the distance of the construction site from the seal haul out from the proposed construction
equipment use. According to the calculation, the average noise level from construction within the
staging area (the closest distance to the seal haul-out) was determined to be 37 dBA and that this
would not cause an increase to the existing ambient (CNEL) noise level within the seal haul-out
area. (Exhibit 14)
The County approved several permit conditions (Exhibit 10) to limit construction impacts to the
seal rookery, including limiting construction machinery noise to 65 dB through acoustic
shielding (Condition 68), limiting construction to the hours of 7 am to 4pm Monday-Friday
(Condition 67), and limiting all construction activities to the development envelopes (Condition
66). Additionally, the County approved a project monitoring requirement (Condition 89) which
requires a County qualified biologist to monitor construction activities at least twice weekly
during the harbor seal pupping/breeding season (e.g., February 1 to May 31), to train
construction personnel regarding avoidance of disturbance to harbor seals, and to provide
monthly reports regarding compliance with protective measures to the County, and also requires
notification of construction personnel that they must remain in the construction development
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envelope to prevent disturbance to seals. The County Planning and Development Department
staff will monitor the condition compliance reports throughout construction.
County’s Analysis: Disturbance from Vertical Public Access and Residents
The County addressed the issue of potential impacts on the seal haul out from public access
in the Board of Supervisors Agenda Letter (responding to the appellants’ similar assertions in
the local appeal of the project), dated February 4, 2014, as follows:
•

“Testimony from the public, including members of Santa Barbara Surfrider and local
trails groups has indicated that the existing unauthorized trail on-site that connects to
the beach at the approximate center of the seal haul-out area may be used by up to
100 individuals per day. Currently, there is no monitoring program, no posted
signage, and no other restrictions in place to protect seals from human disturbance
during the pupping/breeding season. However, following implementation of the
proposed project, mitigation measures MM-BIO-12 and MM-BIO-13 (conditions 20
and 21) require that access to the beach be closed 300 yards in each direction of the
harbor seal haulout during the harbor seal pupping/breeding season, posting of
informational signage, and restriction of development of future vertical beach access
to the eastern portion of the ocean lot. In addition, the proposed project includes the
deposit of $20,000 of seed money by the applicant for the formation of the Gaviota
Seals Watch volunteer group. This group is intended to operate in a manner similar to
the Carpinteria Seals Watch, which monitors the Carpinteria haulout during the
pupping/breeding season. Please also refer to pages 7-10 of the December 4, 2013
Planning Commission hearing transcript…for a further discussion of protections
afforded to seals.” (2/4/14 Board Letter, p.11)

Therefore, according to the County, public recreation from vertical access points is regulated
to avoid adverse to impact seals because vertical beach access will be moved to the east,
away from the existing beach access point currently adjacent to the seal haul out, access will
be restricted during the seal pupping and breeding season, and the seal haul out will be
monitored.
The permit conditions approved by the County related to access restrictions and monitoring
for the seal haul out include Conditions 20, 21, and Condition 1. (Exhibit 10) Condition 20
(Seal Haul Out Protection) requires the County or other public agency or non-government
organization constructing, operating, or maintaining the vertical coastal access point to
prepare and implement a harbor seal protection/restricted access implementation plan,
including closure during the harbor seal pupping/breeding season (e.g., February 1 to May
31). Condition 21 (Public Information) requires posting of any access restrictions, including
prohibiting off-leash pets and harbor seal rookery seasonal restrictions, and Condition 1 (Seal
Watch) includes the deposit of $20,000 of seed money for the formation of a Gaviota Seals
Watch volunteer group intended to monitor the haul out during pupping and breeding season.
However, Commission staff notes that any future vertical access improvements will require a
Coastal Development Permit, either from the County, the Coastal Commission (if the
location of the stairway lies within the Coastal Commission’s retained jurisdiction), or both.
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Therefore, potential impacts to the seal haul out will be further addressed through the Coastal
Development Permit and associated special conditions for construction of the public access
components of the project. The conditions approved by the County restricting or regulating
access cannot be implemented without a CDP for the access improvements, which is subject
to review and/or appeal by the Coastal Commission.
Thus, to conclude, the record shows that the County relied on substantial evidence to support
its decision that the development would be regulated to avoid adverse impacts to the Naples
seal haul out in compliance with Policy 2-11. The County’s baseline environmental analysis
of the seal haul out was based on information prepared by a qualified biologist with extensive
marine mammal experience, information provided as part of the EIR analysis and testimony
was heard from the appellant, Peter Howorth, as well as the County’s biologist, John Storrer,
at the Planning Commission hearings on 11/20/13 and 12/4/13. Regarding potential night
lighting impact so seals, the County based its decision on a simulated graphic depiction
showing potential visibility of night lighting from the seal haul out area from beach locations
and also on information provided by the County’s consulting biologist, John Storrer that
lighting as viewed from offshore is not expected to impact seal behavior. Further, the County
required strict night lighting permit conditions (Conditions 10, 24, and 92) to limit lighting
from the property. Regarding construction impacts, the County’s relied on evidence in the
EIR, on a noise impact analysis, on studies showing that the haul out is used mainly at night,
and on information provided by the County’s consulting biologist, John Storrer. The County
has regulated the project to further avoid impacts by requiring conditions of approval to limit
construction noise at the project site and provide monitoring. Lastly, the County provided
evidence to support its decision that is regulated to avoid adverse to impact seals because
vertical beach access will be moved to the east, away from the existing beach access point
currently adjacent to the seal haul out, access will be restricted during the seal pupping and
breeding season, and the seal haul out will be monitored. Thus, the analysis and mitigation
contained in the record shows that the County has ample substantial evidence to support its
claim for compliance with Policy 2-11.
ii) White-tailed Kite
The County’s LCP identifies white-tailed kite habitat as areas as Environmentally Sensitive
Habitat Area (ESHA). (LCP Section 3.9.4) Surveys of the project site for nesting whitetailed kites have been conducted since 1991 when the site was evaluated for the Arco Dos
Pueblos Golf Links Project and surveys of the project site by the applicant’s biologists have
been conducted on a yearly or twice yearly basis since 2004. More recently, the project site
was surveyed for nesting white-tailed kites seven times between March 13, 2013 and June
13, 2013. Two pairs of white-tailed kites displayed breeding behavior on the project site
during the survey period in 2013. One pair abandoned a nest constructed in a Monterey
Cypress tree along the bluff near the mouth of Eagle Creek. A second pair nested in a
Monterey pine tree located within the Ocean lot development envelope and successfully
fledged 6 juveniles. As a result of the identified successful nest, the County updated and
recirculated the biological resources section of the EIR for the project. The only other
successful nest that was document on the site occurred in 2002 according to the EIR. The
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only tree proposed for removal is one non-native eucalyptus tree that has not been identified
as a white-tailed kite roosting and nesting or perch tree.
Appellant’s Assertions: White-tailed kite
The appellants assert that the “Ocean Estate is squarely within the area used for white-tailed
kite nesting in clear violation of … CLUP Policy 9-26.” The appellants quote a letter
prepared by the County’s biologist, John Storrer, dated 7/22/13, which states that “‘the area
used for roosting and nesting’ constitutes more than the tree itself, extending to the area
defended from other kites or raptor species or even foraging habitat” and that this conclusion
is supported by kite expert Mark Holmgren and by the Santa Barbara Audubon Society.
(2/28/14 Appeal, p.9)
The appellants also assert that “the proposed 75-100 ft. buffer between the tree that supported
an extraordinary 6-fledgling kite nest and the Ocean Estate development is not sufficient to
achieve consistency with these policies, and is not sufficient to reduce impacts below
significance.” (2/28/14 Appeal, p.9) The appellants again refer to the 7/22/12 letter prepared
by John Storrer to support their assertion that the proposed buffer is inadequate. (2/28/14
Appeal, p.9) Further, the appellants assert that “the Dudek reports and the RDEIR rely on the
assumption that kites do not reuse nest trees to justify a finding of no significant impact” and
that, according to Mark Holmgren, “a successful nest area is very likely to be one used
again.” (2/28/14 Appeal, p.10) Therefore, the appellants state that a much larger buffer would
be required before the County could conclude that the project complies with Policies 9-26
and 9-28 by “avoiding development in the nesting and roosting area entirely and minimizing
impacts to the surrounding habitat area that supported this extraordinarily successful nest
site.” (2/28/14 Appeal, p.10)
The appellants provided a letter, prepared by Santa Barbara Audubon Society Inc. (an
appellant in this case), dated October 28, 2013 (Comments on Recirculated draft EIR for
Paradiso del Mare) to support the assertions cited in the appeal. (Exhibit 16) It is noted that
the County evaluated information in the letter and the County’s consulting biologist, John
Storrer, responded to the Audubon letter in the County’s Response to Comments on the 2013
Updated EIR Biological Resources Section 3.4, Response C-3. (Exhibit 17)
Degree of Factual and Legal Support for the County’s Decision that Development is Consistent
with LCP Policies 2-11, 9-26 and 9-28
The question is whether a substantial issue exists with respect to the project’s conformity
with LCP Policies regarding protection of white-tailed kite habitat. The first factor in
evaluating whether the appeal raises a substantial issue is the degree of factual and legal
support for the local government’s decision that the development is consistent with Policies
2-11, 9-26, and 9-28. Policy 2-11 requires development to be “regulated to avoid adverse
impacts on habitat resources.” Policy 2-11 further states: “Regulatory measures include, but
are not limited to, setbacks, buffer zones, grading controls, noise restrictions, maintenance of
natural vegetation, and control of runoff.” Policy 9-26 states that “[t]here shall be no
development including agricultural development, i.e., structures, roads, within the area used
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for roosting and nesting.” Policy 9-28 requires “[a]ny development around the nesting and
roosting area to be set back sufficiently far as to minimize impacts to the habitat area.”
The County approved the Ocean Estate development with a condition (Condition 16)
requiring all structural development (the residence) to be located a minimum of 100 feet
away from the canopy of the successful nest tree and requiring the driveway to be located a
minimum of 75 feet from the canopy of the nest tree. The County has also included
conditions requiring pre-construction bird surveys (Condition 14), protective measures and
possible work delays in the event a nest is found (Condition 17), a 23.56 acre restoration plan
which includes specific parameters to provide for white-tailed kite foraging habitat
(Condition 18), and a 117 acre conservation easement (Conditions 93 and 94). (Exhibit 10)
County’s Analysis: White-tailed kite habitat
The County addressed the issue of the project’s conformance with Policies 9-26 and 9-28
specifically in the March 20, 2013 Planning Commission Staff Report and in the November
12, 2013 Memo to the Planning Commission. The County also addressed these policies in the
Board of Supervisors Agenda Letter (responding to the appellants’ same assertions in the
local appeal of the project), dated February 4, 2014, as follows:
•

“The July 22, 2013 letter was written as a preliminary letter prior to the completion of
all research and analysis for the EIR. The conclusions included in the EIR represent
the final conclusions of Mr. Storrer. Discussions regarding potential project-related
impacts to kite nesting should begin by taking into account site context and the
project as a whole. Specifically, the following factors should be considered: [o]n the
subject property, kites have not nested in the same tree from year to year; [k]ites, as a
species, demonstrate a weak tendency toward nest site fidelity (i.e. kites do not
typically return to nest in the same tree from year to year). This is particularly true in
areas where there are multiple suitable nest trees, such as the subject property (which
contains over 300 potentially suitable nest trees). Therefore, kites are not expected to
return to the nest tree utilized in spring of 2013; and [t]he adequacy/availability of
foraging habitat is of particular importance when kites select nesting locations. The
proposed project includes over 117 acres of open space that would be managed with
the primary goal of sustaining breeding and foraging habitat for the white-tailed
kites.” (2/4/14 Board Letter, p.7)

•

“…Coastal Plan Policy 9-28 does require that development be set back from nesting
and roosting areas. Specifically, Coastal Plan Policy 9-28 states, ‘Any development
around the nesting and roosting area shall be set back sufficiently far as to minimize
impacts on the habitat area.’ Therefore, although kites would not be expected to
return to previously used nest trees, establishment of a buffer from the 2013 nest tree
has been required by the County. While kites are known to nest in proximity to
occupied dwellings (i.e. within 50-100 feet), setbacks of 75 feet for the driveway and
100 feet for the residence were determined to be the minimum reasonable setbacks by
the County’s biologist, John Storrer. The minimum setback was based upon
consideration of white-tailed kite nesting activities and the project as a whole… In a
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letter dated December 23, 2013 Mr. Storrer states, with regard to Coastal Plan Policy
9-28, ‘Assuming that the intent of the policy is to ensure long-term utilization of the
site for nesting by white-tailed kites, then I would argue that preservation and
management of a large, contiguous tract of land specifically for that purpose is more
essential and constitutes better mitigation than preservation of a single tree that has
been used for nesting on one occasion.’ (2/4/14 Board Letter, p.7)
•

“As mitigated, the development (including agricultural areas and driveways) would
be reduced and/or reconfigured to avoid the nest tree and surrounding trees. In
addition, as mitigated, all structures would be located a minimum of 100 feet away
from the canopy of the nest tree and the driveway would be located a minimum of 75
feet from the nest tree, consistent with minimum setback recommendations from the
County’s consulting biologist, John Storrer.” (2/4/14 Board Letter, p.19)

•

“These setbacks are adequate given the following considerations: kites do not
typically nest in the same tree from year to year (nor have they done so on the subject
property); there are approximately 300 other trees on-site that could be utilized as
potential nest sites existing on the lots; MM-BIO-10 (condition 18) would improve
foraging habitat for kites (essential to reproductive success) and would establish new
trees that could be used for future nesting in closer proximity to foraging habitat; and,
kites have exhibited tolerance to regular human activity as seen at UCSB (100 feet to
Harder Stadium Facilities) and as close as 50-100 feet to residential structures and
public trails (Isla Vista and More Mesa). As discussed…the intent of Coastal Plan
Policy 9-28 is to ensure long term utilization of the site for nesting by white-tailed
kites and the availability of foraging habitat is key to nesting success. The proposed
project would include the preservation and management of a large contiguous tract of
land for this purpose and would preserve both previously used nest trees and
approximately 300 potential future nest trees. Therefore, the proposed project would
minimize impacts on the habitat area.” (2/4/14 Board Letter, p.19)

Thus, the appellants raise issues regarding the County’s interpretation and application of LCP
policies 9-28 and 9-28. The appellants raise issues regarding the definition/meaning of “area
used for roosting and nesting,” and raise issues regarding the adequacy of the 75-100 ft.
setbacks from the 2013 white-tailed kite nesting tree.
County’s Policy Interpretation
The terms “area used for roosting and nesting,” “nesting and roosting area,” and “habitat
area,” as referenced in the above policies are not defined in the County’s LCP. Further,
Policy 9-26 and Policy 9-28 do not provide numerical setback requirements for the “area
used for roosting and nesting” by white-tailed kites. According to the EIR, “‘nesting area’
[can] be defined in several ways, but fundamentally, it would include the nest tree and a
surrounding area sufficient to prevent disruption of breeding behavior.” (2013 Revised EIR,
p.3.4-106) The County further interpreted the terms “nesting area” and kite “habitat area,” as
referred to in Policy 9-26 and 9-28, as areas that “may be defined in multiple ways, including
just the nest tree itself, or the nest tree and the area used for foraging habitat in proximity to
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the nest tree.” (2/4/14 Board Letter, p. 8) According to the County, “consideration of all
foraging habitat in proximity to the project site and nest tree would expand the
‘nesting/habitat area’ to an area encompassing four or five parcels and up to 400 acres on and
adjacent to the project site where foraging is known to occur” and that this interpretation is
“clearly not the intent of the required set back discussed in Coastal Plan Policy 9-28.” (2/4/14
Board Letter, p. 8)
Therefore, the County has not provided a static definition of the “area used for roosting and
nesting” in its application of Policy 9-26 and Policy 9-28, given that Policy 9-28 requires
setbacks to “minimize impacts on the habitat area” and not solely the “nesting and roosting
area.” The County has read Policies 9-26 and 9-28 together and has focused the policy
analysis on appropriate setbacks to avoid and minimize habitat impacts “to ensure long-term
utilization of the site for nesting by white-tailed kites.” (2/4/14 Board Letter, p.8) When
polices 9-26 and 9-28 are read in combination with Policy 2-11, which requires development
to be “regulated to avoid adverse impacts on habitat resources” through implementation of
“regulatory measures [that] include, but are not limited to, setbacks, buffer zones, grading
controls, noise restrictions, maintenance of natural vegetation..,” the County’s policy
application is reasonable and supported by substantial evidence.
County’s Setback Analysis
The County found that a driveway setback of 75 feet from the 2013 white-tailed kite nest tree
canopy and a structural setback of 100 feet from the 2013 nest tree canopy would be
sufficient to minimize impacts on the habitat area given the site context and the project as a
whole. The setback determination was based on factors including: (1) white-tailed kites, as a
species, demonstrate a weak tendency toward nest fidelity and they have not been
documented to use the same nest tree on the subject property, (2) kites have exhibited
tolerance to regular human activity as seen at UCSB (100 feet to Harder Stadium Facilities)
and as close as 50-100 feet to residential structures and public trails (Isla Vista and More
Mesa), and (3) approximately 300 other trees on-site are available as potential nest sites, a
117 acre open space conservation easement will preserve these trees, and the 23.56 acre
restoration plan will enhance foraging habitat for the white-tailed kite.
The County’s factual support for the setback determination is found in the County’s record,
including the August 2013 Updated EIR Biological Resources Section 3.4, the Response to
Comments on the August 2013 Updated EIR Biological Resources Section 3.4, and the 2/4/14
Board Letter, which includes information provided by the County’s consulting biologist, John
Storrer. The County also relied on several underlying sources of information referenced in the
record, including scientific studies and data regarding white-tailed kite behavior summarized in a
report prepared by Dudek, dated August 16, 2013. (Exhibit 15)
Nest Fidelity
The County based its policy consistency analysis and setback determination, in part, on data
indicating that white-tailed kites typically do not have nest fidelity from year to year and
kites have not been documented to use the same nest tree on the subject property based on
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the results of at least 10 years of site specific survey data. (2013 EIR, p. 3.4-53) According to
the EIR, white-tailed kites tend to be loyal to nesting territories, rather than to specific nest
trees and they select nest sites that are proximate to good foraging habitat. (2013 EIR, p.3.4108) The EIR states that “[w]hile it is possible that kites could use a nesting platform from a
previous year, it is more likely they would construct a new nest in another tree.” (2013 EIR,
p.3.4-108) The EIR cited a long-term study of white-tailed kites in Coastal Santa Barbara
County in the late 1960’s and early 1970’s (Waian 1973) which “observed no instance in
which kites used a nest structure more than once.” (2013 EIR, p.3.4-108)
Additionally, the County considered multiple published scientific studies, surveys, and
monitoring data regarding white-tailed kite nesting behavior within Southern California, the
Santa Barbara region, and on the project site, summarized in a report prepared by Dudek,
which have documented low evidence of nesting site reuse. (Exhibit 15- 8/16/13 Dudek 2013
Nest Survey Results, pgs.8-11) Additionally, according to a November 15, 2013 letter to the
Planning Commission prepared by Dudek, based on data compiled in a 2009 survey of 158
white-tailed kite nests, only five trees (or 3%) were reused. (Exhibit 15- 11/15/13 Dudek
letter, citing Holmgren 2009) Thus, although appellants assert that “the assumption that kites
will not reuse the same nest tree is false” and a “successful nest tree is very likely to be one
used again” (2/28/14 Appeal, p.10), data gathered on the subject site and regionally shows
that the potential for nest re-use is low. Nevertheless, the County has acknowledged that the
nest tree could potentially be used again and has applied setbacks to minimize impacts on the
habitat area, described below.
Tolerance to Human Disturbance
The County also based its setback determination, in part, on data indicating that white-tailed
kites exhibit tolerance to human activities given the presence of suitable nesting trees and
nearby foraging habitat. According to the EIR, “the intent of a development setback is to
avoid disturbance to nesting birds that might result from noise, lighting, pets and other
sources of disturbance associated with human activity” and “the adequacy of a development
setback depends on several factors, including the tolerance of a species to human activity and
the context of the nest site (e.g. solitary tree or copse of trees).” (2014 Revised EIR, p.3.4107)
The County considered several sources of documented evidence of white-tailed kites nesting
in trees adjacent to structural development and human activity in the Santa Barbara area
presented in reports prepared by Dudek and referenced in the EIR. (Exhibit 15- 8/16/13
Dudek 2013 Nest Survey Results, pgs.9-10) The Dudek report indicates that kites will nest
near development as long as open space is available nearby for foraging and referenced a
successful nest located in Isla Vista that was located in a tree 70 ft. from adjacent structures
and 300 ft. from open space (citing Rincon 2010). (Exhibit 15- 8/16/13 Dudek 2013 Nest
Survey Results, p. 10) The Dudek report also noted that white-tailed kite nests were
documented in eucalyptus trees at the northern end of Harder Stadium at U.C. Santa Barbara
in 1999, 2001, 2003, and 2009, noting that foraging habitat was located within 700 ft. of
those nests at Goleta Slough and Storke Wetland (citing Holmgren 2009 and Rincon 2010).
(Exhibit 15- 8/16/13 Dudek 2013 Nest Survey Results, p. 10) Further evidence was provided
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of a white-tailed kite nest site 100 ft. from Mesa Rd. and 150 ft. from office buildings in the
Goleta Slough. (Exhibit 15- 8/16/13 Dudek 2013 Nest Survey Results, p. 10). The County’s
consulting biologist, John Storrer, found that white-tailed kite behavioral response to human
presence is highly variable, but, in general, kites are relatively tolerant of human activity.
(Exhibit 17).
Conservation and Restoration of Nesting and Foraging Habitat
The County also based its setback determination on the following factors regarding
availability of foraging nesting and foraging habitat: approximately 300 other suitable nest
trees on the subject property are available as potential nest sites, a 117 acre open space
conservation easement will preserve the existing nesting trees, and the 23.56 acre restoration
plan (Condition 18) will enhance foraging habitat for the white-tailed kite. (2/4/14 Board
Letter, p.19 and 12/23/13 Storrer Letter)
The County relied on information cited in the EIR indicating that an abundance of nesting
habitat is present on the site, including 300 or more suitable nest trees, which are located
mostly on the Ocean Lot, east of the proposed Ocean Estate residential development
envelope, between Drainage 1 and Drainage 5. This area contains the densest clusters of
suitable trees and has been documented as the most intensely used area for white-tailed kite
nesting and perching and supported the 2002 documented nest. (Exhibit 18). This area is
included within the 117-acre Open Space or Conservation Easement that will extend over
both the ocean and inland lots from Eagle Canyon on the east to the edge of the property on
the west, where no development will occur in perpetuity other than proposed development
envelope and driveway, utilities, and public access trails. (Exhibit 3)
According to the Revised Biological Resources Section of the 2013 EIR for the project,
systematic surveys for white-tailed kites, consisting of multiple visits with methodology
designed to detect breeding and foraging behavior, were conducted onsite in 2002, 20042007, 2011, and 2013. (2013 EIR, p.3.4-53). These surveys indicate that the site has been
used for foraging on a year-round basis in most, if not all years and that kites seemed to
prefer native and non-native grasslands and open scrub-grasslands on the subject property for
foraging. (2013 EIR, p.3.4-53). An apparent decline in kite use of the site has been occurring
over the past decade, according to the EIR, reflected by changes in land management
(discontinued mowing) and the spread of highly invasive black mustard which hinder the
foraging ability of white-tailed kites by obscuring the ability of individuals to spot prey.
(2013 EIR, p.3.4-57). The County found that foraging habitat, which is essential to
reproduction success, would be enhanced through implementation of a restoration plan
designed to increase the hunting habitat value for the primary prey, the California vole.
The County required permit conditions 18, 93, 94, and 95 to implement the restoration plan
and conservation easement. Condition 18 specifically requires the 23.5 acre restoration area
to be managed for long-term maintenance in a manner that sustains high to moderate kite
foraging habitat and requires the restoration of: 4.56 acres of California sagebrush scrub,
0.11 acre of arroyo willow thicket, and 5.92 acres of purple needlegrass grassland, and also
requires that 5.88 acres of the currently proposed 12.97-acre exotics-free buffer zone shall be
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seeded with native grasses that would provide 1:1 replacement of high quality white-tailed
kite foraging habitat. Condition 18 further requires six 36-inch box coast live oak trees and
twenty 1-gallon coast live oak saplings to be planted in a location proximate to suitable
foraging habitat as future potential nest trees. The trees are required to be arranged so as to
provide maximum cover or canopy area to enhance nesting potential for white-tailed kites.
Condition 18 also specifically requires that the proposed 117-acre conservation easement
area to be managed for the life of the project in order to prevent the spread of invasive black
mustard and to prevent the transition of the existing mosaic of herbaceous plants to shrubby
areas opaque to kites and improve habitat value for native rodents, including the California
vole. (Exhibit 10)
Therefore, in conclusion, the record shows that the County relied on substantial evidence to
support its decision that the development is consistent with Policies 9-26, 9-28, and 2-11
regarding white-tailed kite habitat protection. The County provided the underlying factual
data to support its determination that a 75 ft. driveway setback and 100 ft. structural setback
from the 2013 white-tailed kite nesting tree canopy would be appropriate to minimize
impacts to the habitat area.
b.

Public Access

The subject site and properties to the west are fronted by Burmah Beach and the Naples
surfbreaks. At low tides, beach users can access the beach and surfbreaks by walking west along
the beach from Haskell’s Beach public access point located approximately 0.75 miles east of the
subject site. Surfers and other recreational users have accessed the beach and the Naples
surfbreaks through the subject site since the 1960’s. To access the site, beach users park on Calle
Real across U.S. Highway 101 north of the project site, cross over the highway, and then access
the coast via a network of informal trails that cross the subject site. Vertical access to the beach
is primarily obtained on the project site via a trail extending through the location of the proposed
Ocean Estate development envelope and down the bluff face in multiple locations, including
between Tomate Canyon and Drainage 5. (Exhibit 3) The informal trails that cross the subject
parcels are also used by the public to obtain off-site vertical access to the beach. Off-site vertical
access includes access to the beach via the Naples property just to the west of Tomate Canyon
and access to the beach on the eastern side of the site through Eagle Canyon. (2013 EIR, p.3.134)
The appellants assert that a substantial issue exists with respect to the project’s conformity
with following public access policies of the Coastal Act and LCP:
Coastal Act Section 30210 states:
In carrying out the requirement of Section 4 of Article X of the California Constitution,
maximum access, which shall be conspicuously posted, and recreational opportunities
shall be provided for all the people consistent with public safety needs and the need to
protect public rights, rights of private property owners, and natural resource areas from
overuse.

Coastal Act Section 30211 states:
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Development shall not interfere with the public’s right of access to the sea where acquired
through use or legislative authorization, including, but not limited to, the use of dry sand
and rocky coastal beaches to the first line of terrestrial vegetation.

Coastal Act Section 30212(a) states:
Public access from the nearest public roadway to the shoreline and along the coast shall
be provided in new development projects except where:
(1) it is inconsistent with public safety, military security needs, or the protection of fragile
coastal resources.
(2) adequate access exists nearby, or,
(3) agriculture would be adversely affected.
Dedicated access shall not be required to be opened to public use until a public agency or
private association agrees to accept responsibility for maintenance and liability of the
accessway.

LCP Policy 7-1 states:
The County shall take all necessary steps to protect and defend the public’s constitutionally
guaranteed rights of access to and along the shoreline. At a minimum, County actions
shall include:
a. Initiating legal action to acquire easements to beaches and access corridors for
which prescriptive rights exist consistent with the availability of staff and funds.
b. Accepting offers of dedication which will increase opportunities for public access
and recreation consistent with the County’s ability to assume liability and
maintenance costs.
c. Actively seeking other public or private agencies to accept offers of dedications,
having them assume liability and maintenance responsibilities, and allowing such
agencies to initiate legal action to pursue beach access.

LCP Policy 7-2 states:
For all development between the first public road and the ocean granting of an easement to
allow vertical access to the mean high tide line shall be mandatory unless:
a. Another more suitable public access corridor is available or proposed by the land
use plan within a reasonable distance of the site measured along the shoreline, or
b. Access at the site would result in unmitigable adverse impacts on areas designated
as “Habitat Areas” by the land use plan, or
c. Findings are made, consistent with Section 30212 of the Act, that access is
inconsistent with public safety, military security needs, or that agriculture would be
adversely affected, or
d. The parcel is too narrow to allow for an adequate vertical access corridor without
adversely affecting the privacy of the property owner. In no case, however, shall
development interfere with the public’s right of access to the sea where acquired
through use unless an equivalent access to the same beach area is guaranteed.
The County may also require the applicant to improve the access corridor and provide bike
racks, signs, parking, etc.
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LCP Policy 7-3 states:
For all new development between the first public road and the ocean, granting of lateral
easements to allow for public access along the shoreline shall be mandatory. In coastal
areas, where the bluffs exceed five feet in height, all beach seaward of the base of the bluff
shall be dedicated. In coastal areas where bluffs are less than five feet, the area to be
dedicated shall be determined by the County, based on findings reflecting historic use,
existing and future public recreational needs, and coastal resource protection. At a
minimum, the dedicated easement shall be adequate to allow for lateral access during
periods of high tide. In no case shall the dedicated easement be required to be closer than
10 feet to a residential structure. In addition, all fences, no trespassing signs, and other
obstructions that may limit public lateral access shall be removed as a condition of
development approval.

Appellants’ Assertions:
According to the appellants, the project site includes the most heavily used vertical beach
access point between Haskell’s beach to the east (downcoast) in Goleta and Refugio State
Beach to the west (upcoast). The appellants state: “[t]he Naples surfbreaks including Naples
Reef and Naples Beach were first documented in the ‘Surfing Guide to Southern California’
in the early 1960’s, and have lured generations of surfers to the property. The property is also
used by hikers, birdwatchers, and BMX riders (whose tracks are well defined and visible in
aerial photographs, including a ‘course’ within the Ocean Estate development envelope).”
(2/28/14 Appeal, p.11). The appellants assert that the project would terminate informal
access across the site and to the beach and the Naples surfbreaks “enjoyed by the public for
generations” and “impliedly dedicated to the public for recreational use.” (2/28/14 Appeal,
p.12).
The appellants assert that the project is inconsistent with Policy 7-1(a) which requires that
“[t]he County shall take all necessary steps to protect and defend the public’s constitutionally
guaranteed rights of access to and along the shoreline,” including “[i]nitiating legal action to
acquire easements to beaches and access corridors for which prescriptive rights exist
consistent with the availability of staff and funds.” The appeal states that this policy is
violated because “the County has failed to investigate, much less protect and defend the
public’s right to access the beach and ocean” and “[r]ather than initiate legal action to acquire
easements that would memorialize the public’s right to access the beach as they have for
generations, the County turned a blind eye to the overwhelming evidence that prescriptive
rights exist across the property and through the Ocean Estate development envelope.”
(2/28/14 Appeal, pgs.12-13).
Next, the appellants assert that “the offer to dedicate easements in the future does not achieve
compliance with Coastal Act Section 30212 or CLUP Policy 7-2 for several reasons” and cite
issues regarding the locations proposed for vertical access. (Exhibit 3) The appellants raise
issues regarding the need for a bluff stairway to access the beach and state “the locations of
the floating vertical access easements present significant logistical challenges, requiring
massive and impactful bluffside stair structures.” (2/28/14 Appeal, p.13). The vertical
locations are also not adequate, according to the appellants, because “even if beach access is
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established at one of the ‘floating’ easement locations, access to the Naples surfbreaks is not
available under all tidal conditions” and “all of the proposed vertical beach access locations
are east of the Naples Seal Rookery and would be closed from February - May.” (2/28/14
Appeal, p.13). The appellants point to a more desirable beach access location at “Tomate
West” on the applicant’s Naples Townsite lots to the west of the project site and assert that
“Tomate West” would allow access to Naples surfbreaks year round. (2/28/14 Appeal, pg.
15) (The appellants provided an exhibit to Commission staff depicting the Tomate West
location, see Exhibit 21)
The appeal also raises issues regarding the conclusions reached in the 2009 DEIR compared
with the conclusions reached in the 2013 EIR regarding public access impacts and raises
various assertions regarding flaws in 2013 EIR’s analysis of public access. (2/28/14 Appeal,
pgs. 13-15) Issues regarding CEQA impact classifications and significance determinations
are not grounds for appeal pursuant to Section 30603 and 30625 of the Coastal Act.
Therefore, the appellants’ allegations regarding deficiencies in the CEQA public access and
recreation analysis are not addressed herein.
Degree of Factual and Legal Support for the County’s Decision that Development is
Consistent with Public Access and Recreation Policies raised by Appellants
The question is whether a substantial issue exists with respect to the project’s conformity
with the public access LCP and Coastal Act policies raised by the appellants. The first factor
in evaluating whether the appeal raises a substantial issue is the degree of factual and legal
support for the local government’s decision that the development is consistent or inconsistent
with the public access policies raised.
As noted above, the site has a history of informal public access; however, the site is currently
fenced and gated without the benefit of the required CDP for such development. The project, as
approved by the County, would open the site for public access upon the County’s acceptance of
the access easements and upon construction of the parking lot, trails, bridge over the railroad,
and vertical access. More specifically, the approved project includes the following offers to
dedicate (OTD) easements for vertical and lateral public access and recreation facilities: (1) a
segment of the California Coastal Trail along the length of the ocean lot including a loop trail
and lookout points, (2) vertical access to the beach from the California Coastal Trail at one of
seven potential vertical beach access trail locations, (3) an access road from the existing site
entry from Highway 101 to a parking lot for up to 20 vehicles (at one of two potential locations),
(4) pedestrian access from a parking lot and over the Union Pacific Railroad tracks from the
inland lot to the Coastal Trail (at one of two potential alignments), and, (5) lateral access along
the length of the property on the beach from the base of the bluffs to the mean high tide line.
(Exhibit 3) The project also includes construction of 1,600 feet of the Coastal Trail segment on
the Ocean lot which will be constructed concurrently with installation of the utility lines.
Policy 7-1 requires the County to take all necessary steps to protect and defend the public’s
constitutionally guaranteed rights of access to and along the shoreline and lists three actions the
County “shall” take which include: (a) initiating legal action to acquire easements, (b) accepting
offers of dedication, and (c) actively seeking other private or public agencies to accept offers of
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dedications. The County found that the project would be consistent with Policy 7-1 because “the
County’s ability to accept offers of dedication will increase opportunities for public access and
recreation and the project includes a number of offers to dedicate (OTD) easements both for
vertical and lateral public access and recreation facilities.” (11/12/12 Memo to the Planning
Commission, p.18)
Although the appellants argue that Policy 7-1(a) requires the County to initiate legal action to
acquire easements across the property, Policy 7-1(a) specifically limits the County’s requirement
to initiate legal action to acquire easements based on “the availability of staff and funds.” The
County recognized that the project will change existing public access and that Ocean Estate
development envelope will be located atop an informal trail, which is visible in 1983 aerial
photos according to the County. (3/27/14 Planning Commission Staff Report, p.6) However, the
County here did not initiate legal action to obtain easements, as the County cited to the fact that
the applicant had already offered to dedicate lateral and vertical public access easements across
the property to the same beach. The County, therefore, did not need to initiate legal action to
obtain the easements pursuant to Policy 7-1(a) as the appellants assert.
The County has also stated its intent to also accept the OTDs as required by Policy 7-1(b)
(11/12/12 Memo to the Planning Commission, p.18). However, the County acknowledges that
“[a]cceptance or non-acceptance of the offers-to-dedicate (OTD’s) will be at the discretion of the
Board of Supervisors.” Nevertheless, the County has stated that “the applicant has already
prepared and submitted to the Planning and Development Department an irrevocable OTD
(offer-to-dedicate) to the County all areas on the Inland and Ocean lots within which permanent
public easements for public pedestrian access and passive recreational use are proposed.” (2/4/14
Board Letter, p.13)
Further, the County has actively sought other agencies to assume responsibilities for
implementation and maintenance of the public access trails, in compliance with Policy 7-1(c), as
evidenced by the fact that the Santa Barbara Trails Council is identified in the project description
as the entity intended accept and utilize the $500,000 endowment for design, permitting,
construction and/or maintenance of the public access easements. Additionally, the County’s
policy consistency findings in the Planning Commission staff report indicates that “[t]he
applicant has held discussions and begun negotiations with a number of local conservation
groups regarding acceptance of the easements for these offers to dedicate” and “[t]he applicant,
in coordination with County staff, has initiated the process with UPRR to obtain approval of an
easement and bridge design for access over the UPRR tracks.” (3/27/13 Staff Report, p.36).
Thus, the County has provided substantial evidentiary support for its policy consistency analysis
regarding Policy 7-1 and the proposed OTDs for vertical and lateral public access easements will
be implemented through Conditions 1 and 96 of the approved permit. (Exhibit 10)
Next, Coastal Act Section 30212 requires new development projects to provide public access
from the nearest public roadway to the shoreline and along the coast except where (1) it is
inconsistent with public safety, military security needs, or the protection of fragile coastal
resources, (2) adequate access exists nearby, or (3) agriculture would be adversely affected.
Coastal Act Section 30212 does not require dedicated access to be opened to public use until
a public agency or private association agrees to accept responsibility for maintenance and
liability of the accessway. Additionally, Policy 7-2 requires a mandatory access easement to
allow vertical access to the mean high tide line for all development between the first public
road and the ocean, subject to exceptions, and further provides that “[i]n no case, however,
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shall development interfere with the public’s right of access to the sea where acquired
through use unless an equivalent access to the same beach area is guaranteed.”
The County found the project to be consistent with these policies because the project includes
the granting of offers to dedicate public access to the beach and shoreline as well as along the
shoreline from the base of the bluffs to the mean high tide line. (11/12/13 Memo to the
Planning Commission p.20) In its findings, the County referred to the EIR which states that
“[a]s proposed, the project would ultimately result in safer access to the shoreline, would
make the area available to a greater variety of recreational users, and would secure the legal
right for the public to access the property.” (2/4/14 Board Letter, p.13) The County reiterated
at the Planning Commission hearing that “with implementation of the trails, despite the fact
that they may not be constructed immediately, it would provide safe, legal access to the
property. Whereas, today those accessing the site park across the freeway…[and] run across
the freeway with their surfboards and access the site in an unauthorized manner.” (12/4/13
Planning Commission Hearing Transcript, Vol II, p.13)
The appellants assert that “the offer to dedicate easements in the future” does not comply
with Coastal Act Section 30212 or Policy 7-2 and raise issues regarding the floating vertical
access easement locations. It is noted that the OTDs for public access easements in this case
are not proposed to be dedicated at some point in the future, as appellants assert, but are
included as part of the project and are required to be submitted to the County following
approval of the project pursuant to Condition 96 of the approved CDP. (Exhibit 10) As noted
above, the applicants have already submitted the required OTD documents to the County.
Further, Coastal Act Section 30212 does not require new development projects to provide
access immediately, but states that “dedicated accessways shall not be required to be opened
to public use until a public agency or private association agrees to accept responsibility for
maintenance and liability of the accessway.”
Additionally, the appellants raise issues regarding the locations proposed for vertical access
and the logistical challenges involved in realizing the access, citing the need for an
engineered bluff stairway that is estimated to cost in excess of $750,000. The County
acknowledged that “it is recognized that development of public lands does normally take
time and that funds would be required to complete physical improvements on-site for legal
public access” and “the acquisition and acceptance of public access offers-to-dedicate
easements is the critical first step in providing legal public access on the subject property (as
envisioned for the California Coastal Trail in the Gaviota Cost Plan).” (2/4/14 Board Letter,
p.13) As described by the County, the applicant’s contribution of a $500,000 endowment is
intended to fund the initial implementation of the trail improvements.
Further, the appellants state that, because the proposed vertical access points are east of the
Naples surfbreaks, access would not be available to the Naples surfbreaks under all tidal
conditions. The appeal also states that, without beach access at “Tomate West” on the
applicant’s Naples Townsite lots, “the project fails to conform to the applicable recreational
access policies.” The cited Coastal Act and LCP policies require development between the
first public road and the sea to include vertical access, consistent with public safety and the
protection of fragile coastal resources, and Policy 7-2 requires equivalent access to the same
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beach area. As noted above, the County found that the floating vertical access easements
would be consistent with the above cited policies because the proposed access would
eventually open access to the same beach area in perpetuity for a greater variety of
recreational users. (2/4/14 Board Letter, pgs. 12-13) Additionally, the County did not require
an analysis of providing access at the Tomate West location because it found that the floating
vertical easement locations comply with the policies requiring public access, cited above.
(2/4/14 Board Letter, p.13 and 11/12/13 Memo to the Planning Commission, p.20) The
Commission notes that access at the Tomate West location will be considered when the
applicant proposes to develop the Naples lots. The County’s findings are supported by
substantial evidence.
Appellants also raise concerns that “all of the proposed vertical beach access locations are
east of the Naples Seal Rookery and would be closed from February - May.” As addressed in
Section E.1.a, above, this permit will not implement access restrictions or beach closures for
seal pupping season. A future CDP will be necessary for all access improvements, including
the beach stairway and any access program will be evaluated at that time.
Therefore, the record shows that the County provided a high degree of factual and legal
support that the project is consistent with the public access and recreation policies of the LCP
and Coastal Act because the project includes OTDs for lateral and vertical access easements
and other access improvements, described in detail above, and the project includes $500,000
to implement the improvements.
c.

Public and Private Services (Access to the site from U.S. Highway 101)

The appellants assert that the project fails to conform with LCP Policy 2-6 which requires
that the County make a finding that adequate road access to the project site is available prior
to approving a CDP.
LCP Policy 2-6 states:
Prior to issuance of a development permit, the County shall make the finding, based on
information provided by environmental documents, staff analysis, and the applicant, that
adequate public or private services and resources (i.e., water, sewer, roads, etc.) are
available to serve the proposed development. The applicant shall assume full responsibility
for costs incurred in service extensions or improvements that are required as a result of
the proposed project. Lack of available public or private services or resources shall be
grounds for denial of the project or reduction in the density otherwise indicated in the
land use plan.

Appellants’ Assertions
The appellants assert that “[a]lthough the County made this finding, several letters from
Caltrans are highly critical of the County’s analysis and concludes that in fact roadway
access is not adequate.” (2/28/14 Appeal, p.16) The appeal cites letters prepared by Caltrans
commenting on the Draft and Final EIR for the project regarding the safety of the driveway
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access point and the need for vehicles to make northbound left hand turns across U.S.
Highway 101.
Degree of Factual and Legal Support for the County’s Decision that Development is
Consistent with Policy 2-6
The question is whether a substantial issue exists with respect to the project’s conformity
with Policy 2-6 regarding the adequacy of the County’s finding that adequate roads exist to
serve the proposed development. The first factor in evaluating whether the appeal raises a
substantial issue is the degree of factual and legal support for the local government’s decision
that the development is consistent with Policy 2-6. The project would include access to the
Ocean and Inland lots by a new shared access driveway. The driveway would enter the site
via the existing site entrance off of U.S. Highway 101 at the east side of the property and
extend west through the property to the Inland Estate. The driveway would then extend from
the Inland Estate, over the UPRR tracks via a new bridge to the Ocean Estate. (3/27/14 Staff
Report, p.20)
County’s Analysis:
The County addressed the adequacy of access to the project site from the highway required
by Policy 2-6 in the Board of Supervisors Agenda Letter (responding to the appellants’
similar assertions in the local appeal of the project), dated February 4, 2014, as follows:
•

“The adequacy of access to the property has been covered extensively. Adequacy of
access is discussed in the Transportation and Traffic portion of the EIR (Section
3.14), was addressed in detail in staff’s memo to the Planning Commission dated
November 12, 2013, and was addressed by Senior Transportation Planning
Supervisor, Will Robertson from the Public Works Transportation Division at the
November 20, 2012 Planning Commission hearing. The infeasibility of obtaining
access via an alternative route to the one proposed is discussed extensively on pages
6.0-6 and 6.0-10 of the Alternatives Section (6.0) of the EIR. The County’s traffic
consultant, ATE, has confirmed that the project meets County traffic thresholds and
Caltrans design criteria, [and] has confirmed that appropriate trip generation
methodology was used in the traffic analysis…As discussed on pages 3.14-18 through
3.14-21 of the Final EIR, existing conditions provide a recessed access opening
consistent with Caltrans criteria, site distance above Caltrans requirements, and
adequate spacing between access openings per Caltrans requirements. Accident data
for the project intersection is below the statewide average for similar intersections.
The conclusions in the EIR have all been reviewed, and substantiated at the hearing,
by Senior Transportation Planning Supervisor, Will Robertson from the Public Works
Transportation Division…”(2/4/14 Board Letter, p.17)

Given the fact that the County relied on information in the 2013 EIR, testimony provided by
the Public Works Transportation Division, and analysis provided by the County’s traffic
consultant, the record shows that the County relied on substantial evidence to support its
decision that access to the project site would comply with Policy 2-6.
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d.

Agricultural Resources

The appellants assert that the project fails to conform with LCP Policy 8-2 and Coastal Act
Sections 30241 and 30242 requiring protection of agricultural resources.
LCP Policy 8-2 states:
If a parcel is designated for agricultural use and is located in a rural area not contiguous
with the urban/rural boundary, conversion to non-agricultural use shall not be permitted
unless such conversion of the entire parcel would allow for another priority use under the
Coastal Act, e.g., coastal dependent industry, recreation and access, or protection of an
environmentally sensitive habitat. Such conversion shall not be in conflict with
contiguous agricultural operations in the area, and shall be consistent with Section 30241
and 30242 of the Coastal Act.

Coastal Act Section 30241 (incorporated into the LCP by Policy 1-1) states:
The maximum amount of prime agricultural land shall be maintained in agricultural
production to assure the protection of the areas agricultural economy, and conflicts shall
be minimized between agricultural and urban land uses through all of the following:
(a) By establishing stable boundaries separating urban and rural areas, including, where
necessary, clearly defined buffer areas to minimize conflicts between agricultural and
urban land uses.
(b) By limiting conversions of agricultural lands around the periphery of urban areas to
the lands where the viability of existing agricultural use is already severely limited by
conflicts with urban uses or where the conversion of the lands would complete a logical
and viable neighborhood and contribute to the establishment of a stable limit to urban
development.
(c) By permitting the conversion of agricultural land surrounded by urban uses where the
conversion of the land would be consistent with Section 30250.
(d) By developing available lands not suited for agriculture prior to the conversion of
agricultural lands.
(e) By assuring that public service and facility expansions and nonagricultural
development do not impair agricultural viability, either through increased assessment
costs or degraded air and water quality.
(f) By assuring that all divisions of prime agricultural lands, except those conversions
approved pursuant to subdivision (b), and all development adjacent to prime agricultural
lands shall not diminish the productivity of such prime agricultural lands.

Coastal Act Section 30242 (incorporated into the LCP by Policy 1-1) states:
All other lands suitable for agricultural use shall not be converted to
nonagricultural uses unless (l) continued or renewed agricultural use is not
feasible, or (2) such conversion would preserve prime agricultural land or
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concentrate development consistent with Section 30250. Any such permitted
conversion shall be compatible with continued agricultural use on surrounding
lands.
Appellants’ Assertions
The appellants point out that the project site is zoned for agriculture and the Ocean Estate
development envelope, a portion of the Inland Estate development envelope, and a portion of
the driveway will be constructed over 1 acre of prime soils. (2/28/14 Appeal, p.16) The
appellants state that the project site is not contiguous with the urban/rural boundary and that
the project extends urban services into a rural agricultural area “allowing for residential
development not only of the two project lots, but also of the adjacent 25 Naples Townsite
lots, which are also designated for agriculture.” (2/28/14 Appeal, p.17) The appellants assert
that the project is not consistent with the above cited policies because the project will convert
prime soils to non-agricultural use, no agricultural use is proposed, and that the project
“forecloses future use of the site for agriculture.”(2/28/14 Appeal, p.17)
Degree of Factual and Legal Support for the County’s Decision that the Development is
Consistent with LCP Policy 8-2 and Coastal Act Sections 30241 and 30242
The question is whether a substantial issue exists with respect to the project’s conformity
with LCP Policy 8-2 and Coastal Act Sections 30241 and 30242 protecting agricultural
resources. The first factor in evaluating whether the appeal raises a substantial issue is the
degree of factual and legal support for the local government’s decision that the development
is consistent with the agriculture protection policies above.
County’s Analysis:
The County provided the following agricultural policy consistency analysis in the Board of
Supervisors Agenda Letter (responding to the appellants’ similar assertions in the local
appeal of the project), dated February 4, 2014, as follows:
•

“The project is not proposing the conversion of agriculture to another use, as
development of single-family homes is an allowed use within the AG-II-100 zone
under the Coastal Zoning Ordinance, the property would remain zoned for
agricultural use, and both parcels would have areas specified for agriculture.
Furthermore, agricultural uses have not occurred on the project site in more than 20
years and the site has never been farmed as a “stand alone” viable farming unit, but
rather only as part of the former, larger, Dos Pueblos Ranch. The parcels’ lack of
viability is due to the parcel size, lack of a developed water supply, only moderate
agricultural suitability for crops, lack of existing agriculture and inability to qualify
for the agricultural preserve program. While conversion of the parcel is not proposed,
as development of single-family homes is an allowed use within the AG-II-100 zone,
the proposed project does also provide for additional priority uses under the Coastal
Act. Specifically, the project would provide for recreation and access through the
proposed public access easements and would provide protection of environmentally
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sensitive habitat areas through the proposed 117-acre open space or conservation
easement.” (2/4/14 Board Letter, p.20)
The County’s policy consistency analysis is supported by the fact that a single-family home
is a permitted use on a parcel zoned AG-II and the parcel is not proposed to be converted to
another land use or zoning designation. The Inland lot would also include designation of a
16.3- acre envelope which would allow agricultural activities such as orchards, row crops,
and horse/livestock keeping. The residential use and the 117 conservation easement approved
as part of the project may, in essence, prevent large portion of the 143 acre site from being
used for farming or other agricultural uses. However, the County’s analysis is correct that
protection of the environmentally sensitive habitat is also a priority “use” under the Coastal
Act, and in fact, as required by Section 30240 of the Coastal Act, and incorporated by
Coastal Land Use Plan Policy 1-1, only uses dependent on the environmentally sensitive
habitat itself are allowed uses within such habitat, in effect, precluding agriculture within the
environmentally sensitive habitat. Thus, the County has provided support for its decision that
the project is consistent with the agricultural resource protection policies cited above.
e.

Visual Resources

The project site is located on a coastal plain along the eastern edge of the Gaviota Coast and
the area is rural in character. Development in the Gaviota area between U.S. 101 and the
ocean is sparse and only limited development can be seen from the highway. (2013 EIR, p.
3.1-2) The primary public views of the site are from U.S. Highway 101 and the railroad.
According to the EIR, the Inland parcel is highly visible from U.S. Highway 101 and
sweeping views of the site and the ocean are available while traveling northbound along U.S.
Highway 101. Heading north on U.S. Highway 101, the ocean comes into view just at the
crest of the hill towards the eastern portion of the project site and these are the first
uninterrupted views of the ocean along this stretch of the highway for several miles. Due to
the elevated topography on the western portion of the site, views of the ocean are limited
while traveling southbound on U.S. Highway 101 (2013 EIR, p.3.1-8 and Figures 3.1-6
through 3.1-8)
The appellants assert that the project fails to conform with Coastal Act Section 30251
(incorporated into the LCP by Policy 1-1) and LCP Policy 4-3 requiring the protection of
visual resources.
Coastal Act Section 30251 states:
If a parcel is designated for agricultural use and is located in a rural area not contiguous
with the urban/rural boundary, conversion to non-agricultural use shall not be permitted
unless such conversion of the entire parcel would allow for another priority use under the
Coastal Act, e.g., coastal dependent industry, recreation and access, or protection of an
environmentally sensitive habitat. Such conversion shall not be in conflict with
contiguous agricultural operations in the area, and shall be consistent with Section 30241
and 30242 of the Coastal Act.

LCP Policy 4-3 states:
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In areas designated as rural on the land use plan maps, the height, scale, and design of
structures shall be compatible with the character of the surrounding natural environment,
except where technical requirements dictate otherwise. Structures shall be subordinate in
appearance to natural landforms; shall be designed to follow the natural contours of the
landscape; and shall be sited so as not to intrude into the skyline as seen from public
viewing places.

Appellant’s Assertions
The appellants assert that “the Project, and in particular the Inland Estate and new bridge
crossing the railroad, are not sited or designed to protect public views of the ocean and scenic
coastal areas. (2/28/14 Appeal, p.18) The appellants state that the dwarf citrus trees proposed
to be planted for visual screening adjacent to the Inland Estate will take time to mature and
could easily be destroyed by pests and may lack irrigation water in the future due to use
restrictions. The appellants raise community compatibility issues regarding the residences
and the bridge over the railroad and assert that “the estate compounds are two to three times
the size of the existing Gaviota Coast residences, and include building heights of up to 22
feet.” (2/28/14 Appeal, p.18)
The appellants assert that there are feasible alternatives on the east end of the property that
would be less visible that would avoid the need for the bridge and eliminate the 1.6 acres of
driveway. (2/28/14 Appeal, p.18)
Degree of Factual and Legal Support for the County’s Decision that the Development is
Consistent with Coastal Act Sections 30251 and LCP Policy 4-3
The question is whether a substantial issue exists with respect to the project’s conformity
with Coastal Act Section 30251 and LCP Policy 4-3 protecting visual resources. The first
factor in evaluating whether the appeal raises a substantial issue is the degree of factual and
legal support for the local government’s decision that the development is consistent with the
visual resource protection policies above.
The County provided a consistency analysis for Coastal Act Section 30251 and LCP Policy
4-3 in the March 2013 County Planning Commission Staff Report, as follows:
•

“Proposed development on the site would be visible from US Highway 101, but
would not obstruct blue water views. The proposed residences and accessory
structures are clustered on the western edge of the property and would be limited to
development envelopes of 1.9 acres (Ocean Estate) and 2.5 acres (Inland Estate).
MM-AES-3b and condition no. 7 requires that all proposed and future development
be limited to these envelopes. The homes would be one story in height and would not
exceed the height of the trees on the project site. On the Ocean Estate, the maximum
height of the residence and garage is 20 feet and the maximum height of the proposed
guest house is 21 feet. The maximum height of all proposed Inland Estate
development is 22 feet. All Inland and Ocean Estate structures have been designed to
be a minimum of 11 feet, 10 inches below the road grade of US Highway 101 to
maintain public horizon and blue water views over the development. In addition, MM
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AES-3c (condition 8) requires future structures and any revisions to currently
proposed structures to be restricted to 22 feet in height. Both homes and related
structures would be designed to be subordinate to the existing landscape. Appropriate
design would be further ensured by measures MM-AES-1b, MM-AES-3a, MM-AES4 (conditions 4, 9, and 10), which require review and approval of the final home and
landscaping designs by the Central Board of Architectural Review (CBAR), use of
building materials and colors compatible with the surrounding environment and
lighting restrictions to ensure that lighting is low intensity and low glare.” (3/27/13
Planning Commission Staff Report, p.22)
•

“Additionally the project includes the proposed planting of new dwarf and semidwarf citrus orchards between the proposed new estate developments and the
highway. These orchards would provide screening of the homes from HWY 101.
MM-AES-1c (condition no.5) requires maintenance of the proposed orchards to
ensure that the trees are maintained at a height below the grade of HWY 101 and that
the orchard is maintained for the life of the project.” (3/27/13 Planning Commission
Staff Report, p.22)

•

“The proposed project would result in the disturbance of approximately 10 acres on
the 143 acre site…the remainder of the site would be maintained as open
space…”(3/27/13 Planning Commission Staff Report, pgs. 22-23)

The County also provided an analysis of the project’s consistency with Policy 4-3 in the
Board of Supervisors Agenda Letter, dated February 4, 2014 (responding to the appellants’
similar assertions in the local appeal of the project) and found that “the height, scale, and
design of structures would be compatible with the character of the surrounding natural
environment; structures would be subordinate in appearance to natural landforms; structures
have been designed to follow the natural contours of the landscape; and, structures have been
sited so as not to intrude into the skyline as seen from public viewing places. (2/4/14 Agenda
Letter, p.21) The County found that the “development, including the proposed access bridge,
would not obstruct blue water views; would be clustered on the western edge of the property;
would be one story in height; and, would be subordinate to the existing landscape.” (2/4/14
Board Letter, p.21) The County explained that the berms supporting the access bridge were
designed to tie into the natural topography of the surrounding terrain and would be
revegetated with native vegetation.
The County indicated that it specifically relied on the aesthetics analysis on pages 3.1-32
through 3.1-50 and 3.1-52 through 3.1-60 of the EIR. (2/4/14 Board Letter, p.21) The EIR
contains photographs of the site and graphic simulations of the proposed structures from
several viewing angles, including U.S. Highway 101 northbound and southbound and the
railroad. Although the appellants assert that the project is not sited and designed to protect
views of the ocean and scenic coastal areas, the graphic simulations in the EIR show that
views of the ocean will be available given the proposed design and location of the structures.
Although simulations show that the bridge over the railroad will be visible, the EIR indicates
that it will not stand out in the landscape given the site topography and distance from U.S.
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Highway 101. (2013 EIR, p. 3.1-40) (Exhibit 19) No evidence is presented that the EIR
visual simulations and visual analysis are unreliable.
Thus, the record shows that the County provided adequate factual evidence, including visual
simulations prepared as part of the EIR, to support its decision that the development would
comply with the visual resource policies above.
f.

Hazardous Materials

The appellants raise LCP Policy 3-14 requiring siting and designing development to avoid
hazards from oil and gas contamination:
LCP Policy 3-14 states:
All development shall be designed to fit the site topography, soils, geology, hydrology, and
any other existing conditions and be oriented so that grading and other site preparation is
kept to an absolute minimum. Natural features, landforms, and native vegetation, such as
trees, shall be preserved to the maximum extent feasible. Areas of the site which are not
suited for development because of known soil, geologic, flood, erosion, or other hazards
shall remain in open space.

Appellants’ Assertions
The appellants point out that extensive oil and gas development has historically occurred on
the project site and note that three abandoned oil wells are immediately adjacent to the Ocean
Estate development envelope. The appellants assert that “there are hazards associated with
these abandoned oil wells that impact the safety of the Ocean Estate.” (2/28/14 Appeal, p.18)
The appellants raise concerns about hazards, such as soil contamination, and rely on expert
testimony in a letter prepared by Dr. Kram which states that project documents “failed to
thoroughly characterize the extent of contamination, have not evaluated whether
contamination has reached the groundwater or whether it is currently discharging to the
ocean and the seal haul-out area, and failed to evaluate whether vapor intrusion (VI) risks
exist.” (2/28/14 Appeal, p.18 citing a 1/30/14 letter by Dr. Kram). The appellants assert that
the potential exists for explosion and that Dr. Kram recommends a 100 ft. development
setback. (Dr. Kram’s November 25, 2013 letter to the County planning Commission was
provided to Commission staff on March 13, 2013 and was also provided by the County as
part of the administrative record, see Exhibit 20) Therefore, according to the appellants, the
Ocean Estate development envelope is not suited for development pursuant to Policy 3-14
because of the hazard risks described by Dr. Kram.
Degree of Factual and Legal Support for the County’s Decision that Development is
Consistent with Policy 3-14
The question is whether a substantial issue exists with respect to the project’s conformity
with Policy 3-14 regarding the adequacy of the County’s finding that the project does not
present the risk of contamination hazards. The first factor in evaluating whether the appeal
raises a substantial issue is the degree of factual and legal support for the local government’s
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decision. Policy 3-14 requires, in part, that “[a]reas of the site which are not suited for
development because of known soil, geologic, flood, erosion, or other hazards shall remain in
open space.”
County’s Analysis:
The County explained that remediation of the former oil and gas facilities at the project site is
a separate project from the proposed project and is an ongoing process that has been
underway for the past 10 years by the former oil and gas operator ARCO/BP and much of the
remediation is already complete. (2/4/14 Board Letter, p.5)
The County specifically addressed the issue potential contamination and hazards in the Board
of Supervisors Agenda Letter (responding to the appellants’ similar assertions in the local
appeal of the project), dated February 4, 2014, as follows:
•

“As noted…the development envelopes for the proposed project have been tested for
hazardous materials. Both the EIR and the testimony of County hazardous materials
experts support the conclusion that the ocean and inland estates may be safely
developed with residential structures with application of the recommended mitigation
measures. Existing mitigation measures applied under the EIR require that, prior to
issuance of Coastal Development permits for the two proposed residences, a County
approved remedial action plan (RAP) with review and oversight by the County
Hazardous Materials Unit (HMU), be developed, implemented, and completed. It will
not be necessary to relocate the development envelopes proposed as a part of the
project because…the extent of contamination has been sufficiently characterized to
confirm that residential development can occur in the locations proposed. If for some
unexpected reason, relocation of either estate became necessary, the applicant would
need to return for a revision to the project or for a new permit approval.” (2/4/14
Board Letter, p.5)

•

“In addition, a Development Envelope Human Health Risk Assessment was provided
by AECOM (consultant for ARCO) on October 25, 2013. The Assessment analyzed
both TPH (total petroleum hydrocarbon) and metals and specifically looked at the
coastal/Southern Development Envelope…the conclusions of the Assessment clearly
show that the extent of contamination is not ‘unknown’ as asserted by the appellant.”
(2/4/14 Board Letter, p.6)

•

“All water for the proposed project (domestic, agricultural and fire protection) would
be provided by the Goleta Water District and no water wells or use of groundwater is
proposed. Nonetheless, the topic of groundwater was addressed extensively at the
November 20, 2013 and December 4, 2013 Planning Commission hearings…The
HMU representatives confirmed that groundwater was not encountered in borings
drilled up to 75 feet below the surface and that both S.B. County and the Regional
Water Quality Control Board hold the position that groundwater investigations are
not warranted when groundwater is that far below the known area of contamination.
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Therefore, there is no concern that residents of the proposed homes would be exposed
to groundwater contamination.” (2/4/14 Board Letter, p.6)
According to the County’s responses, above, the County relied on information in the 2013
EIR, expert testimony provided by the County’s Hazardous Materials Unit staff, and
information prepared by AECOM, the consultant for ARCO regarding the assessment of
potential hazardous materials and site contamination. Additionally, the County included
Condition 49 (Remedial Action Plan which requires a separate CDP) and Condition 50
(contamination or odor detection) related to hazardous materials. (Exhibit10) Therefore, the
record shows that the County relied on substantial evidence to support its decision that
structures will not be sited in areas subject to hazards/contamination and would comply with
Policy 3-14 regarding siting and design.
g.

Naples Townsite Policy 2-13

The appellants assert that the project fails to conform to LCP Policy 2-13.
LCP Policy 2-13 states:
The existing townsite of Naples is within a designated rural area and is remote from
urban services. The County shall discourage residential development of existing lots. The
County shall encourage and assist the property owner(s) in transferring development
rights from the Naples townsite to an appropriate site within a designated urban area
which is suitable for residential development. If the County determines that transferring
development rights is not feasible, the land use designation of AG-II-100 should be reevaluated.

Appellants’ Assertions
The appellants assert that “[t]he Project involves the extension of urban services to the
applicant’s 25 Naples lots, encouraging as opposed to discouraging residential development
in a manner contrary to CLUP Policy 2-13.” The appellants also state that the County has not
evaluated transferring development rights on the 25 Naples lots as part of this project.
Further, the appellants argue that “[t]he County’s miserly CEQA review, driven by the
applicant’s insistence on piecemeal environmental review of their development, precludes
consideration of comprehensive solutions that could integrate TDR, clustering of
development at higher densities, and better protection of the sensitive resources on this site as
is generally contemplated by CLUP Policy 2-13.” (2/28/14 Appeal, p.20)
Degree of Factual and Legal Support for the County’s Decision that Development is
Consistent or Inconsistent with LCP Policy 2-13
The question is whether a substantial issue exists with respect to the project’s conformity
with Policy 2-13 and the first factor in evaluating whether the appeal raises a substantial
issue is the degree of factual and legal support for the local government’s decision that the
development is consistent or inconsistent with LCP Policy 2-13. Here, the County did not
provide a policy consistency analysis for Policy 2-13 and did not make findings regarding
Policy 2-13. The County stated that the applicant has submitted no plans or applications for
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development on the Naples lots and, therefore, the Naples lots are not part of the proposed
project. (2/4/14 Board Letter, p.3) The applicant owns 25 antiquated small Naples lots
adjacent to the project site. However, the County is unable to review the applicability of LCP
policies to the adjacent Naples lots because they are beyond the scope of the proposed
development. Therefore, the County’s decision not to apply Policy 2-13 to the subject project
is reasonable given that the proposed project does not include the Naples lots to which the
policy is specifically applicable.
The appellants raise the issue that the extension of urban services onto the subject site does
not “discourage” future development of the applicant’s adjacent 25 Naples lots pursuant to
Policy 2-13. While the County has not provided a specific analysis of Policy 2-13 with regard
to the extension of services to the two subject (non-Naples) lots, the County’s record
analyzed the project’s potential growth inducing impacts (p.5.0-3, 2013 EIR, Section 5.2),
particularly the extension of the water line and its potential to contribute to the development
of the Naples lots.
The development includes a 7,500 ft. long private water line from the western boundary of the
City of Goleta through the adjacent property to the east (APN 079-200-005) onto the subject site.
According to information in the administrative record, the size of the proposed water lines (8-10
inch potable water and 4 inch reclaimed water) is driven by the length of the water line necessary
to reach the residential structures (approximately 1.5 miles) and the water flow rate necessary to
meet the County’s Fire Department’s requirement of 750 gallons of water per minute. The
County Fire Department requires all development within a water purveyor’s district boundaries
to have fire water infrastructure provided by that purveyor. The Fire Department only permits
water protection through use of on-site water storage tanks in areas that are not served by a water
purveyor and with approval of the Fire Chief. In this case, the subject lots, as well as the 25
Naples lots under the same ownership, have been annexed into the Goleta Water District
boundary. The California Court of Appeals upheld the annexation of the subject lots and the 25
Naples lots into the Goleta Water District. As a result of this annexation, the use of water tanks,
in lieu of a water line extension, to serve the proposed development would not meet the
requirements of the County Fire Department for fire protection. (p. 5.0-3, 2013 EIR, Section 5.2)
The water lines for the proposed project are of a size that could provide water service for more
than the two residential estates and agricultural uses on the two subject lots, according to the EIR
(Section 5.2), and the potential exists for future extension of water service to the applicant’s
undeveloped Naples lots immediately to the west of the project site. While not directly addressed
in a finding, which would have been preferable, the County’s EIR analysis implicitly
acknowledges that the 2005 Standstill and Settlement Agreement (discussed in Section III.C
herein) renders some level of new development (subject to environmental constraints) on the
adjacent Naples lots reasonably foreseeable. The Standstill and Settlement Agreement recognizes
one single-family residence as a permitted use on each of the two lots subject to this appeal, and
recognizes the potential for up to ten single-family residences on the Naples lots, provided they
are sited and designed in a manner that maximizes protection of coastal resources. Therefore, the
County implicitly determined in this case, that the water line will not be growth inducing beyond
the level of development that is foreseeable pursuant the 2005 Standstill and Settlement
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Agreement. This implicit finding finds support in the 2005 agreement between the Commission
and the applicant.
Further, record evidence demonstrates water service is not necessary for properties to the
west of the applicant’s undeveloped Naples lots, including the Santa Barbara Ranch and
Morehart properties, because these properties have an existing water provider, the Naples
Water Company (a private water company). (June 2008, Santa Barbara Ranch EIR)
Therefore, the County’s EIR analysis of growth inducement impacts has factual and legal
support in the record. While an explicit finding regarding policy 2-13 would have facilitated
Commission review of this issue, the record supports the County’s implicit conclusion that it
is not encouraging secondary growth in contravention of Policy 2-13.
h.

Conclusion regarding County’s Factual and Legal Support for Policy
Consistency

The first factor in evaluating whether the appeal raises a substantial issue is the degree of
factual and legal support for the local government’s decision that the development is
consistent or inconsistent with the policies of the certified LCP and with the public access
policies of the Coastal Act as raised by the appellants. The County supported its findings
based on extensive information contained in record, including the EIR, staff report, staff
memo, expert testimony, site-specific studies, reports, and surveys. As analyzed herein,
based on the above analysis of the County’s record, the County has provided a high degree of
factual and legal support for its decision that the proposed development is consistent with the
the following certified LCP policies and Coastal Act policies regarding: (a) protection of
environmentally sensitive habitat area (LCP Policies 2-11, 9-26, and 9-28 regarding Whitetailed Kite habitat and the Naples Seal haul out), (b) protection of public access (Coastal Act
Sections 30210, 30211, and 30212 and LCP Policies 7-1, 7-2, and 7-3), (c) adequacy of
public and private services and resources (LCP Policy 2-6), (d) protection of agricultural
resources (LCP Policy 8-2 and Coastal Act Sections 30241 and 30242), (e) protection of
visual resources (LCP Policy 4-3 and Coastal Act Section 30251), (f) hazardous materials
(Policy 3-14), and (g) Naples Townsite LCP Policy 2-13.
2. Additional Substantial Issue Factors Considered by the Commission
The term “substantial issue” is not defined in the Coastal Act or its implementing regulations.
In evaluating the issue of whether the appeals raise a substantial issue, in addition to considering
the degree of factual and legal support for the local government’s decision (first factor), as
analyzed above, the Commission also considers the following additional factors: the extent and
scope of the development as approved or denied by the local government, the significance of
coastal resources affected by the decision, the precedential value of the local government’s
decision for future interpretation of its LCP, and whether the appeal raises only local issues, or
those of regional or statewide significance.
a.

Extent and Scope of the Approved Project
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The second factor in evaluating the issue of whether the appeal raises a substantial issue is the
extent and scope of the development as approved by the County. As described above in Section
III.A., the project includes the development of two residential estates, the Ocean Estate and the
Inland Estate. The Ocean Estate includes a 5,806 sq. ft., 20 ft. high single-family residence, with
an attached 1,421 sq. ft., 20 ft. high garage/mechanical space, a detached 800 sq. ft., 21 ft. high
guesthouse with attached 651 sq. ft. The Inland Estate includes a 7,326 sq. ft., 22 ft. high singlefamily residence with a 1,837 square foot basement and garage/mechanical space, a detached
800 sq. sf., 22 ft. high guesthouse and a pool that will be located within a 2.5 acre development
envelope. A designated 16.3 acre envelope on the Inland lot would allow agricultural activities
such as orchards, row crops, and horse/livestock keeping, and would not allow structures or
hardscape except for fencing and utilities. The project site is approximately 143 acres and the
proposed residential development envelopes will total approximately 4.4 acres. Therefore,
approximately 138.6 acres will be largely undeveloped except for public access trails and 16.3
acres of agricultural use. Overall, given the large size of the property and the fact that
development includes one residential estate on each lot (the Inland lot is 78 acres and the Ocean
is 64 acres), the scope of development is not expansive.
b.

Significance of Coastal Resources Affected by the Approval

The third factor in evaluating the issue of whether the appeal raises a substantial issue is the
significance of coastal resources affected by the decision. As noted above, the site was used for
agricultural operations historically as part of the larger Dos Pueblos Ranch operations (during the
19th and early 20th centuries). However, from the 1940’s to the 1990’s, the site was used for
drilling, production, storage and distribution of oil and gas. The Coastal Act Chapter 3 policy
issues raised by the project and addressed by Santa Barbara County during its approval process
include: protection, enhancement, and restoration of environmentally sensitive habitats,
protection and expansion of public access to and along the shoreline and recreational
opportunities, protection of archeological resources, protection of the scenic beauty of coastal
landscapes, protection of productive agricultural lands, and concentrating new development to
avoid sprawl. Biological resources and public access are discussed below, as these particular
issue areas were emphasized by the public and the appellants during the local hearings.
Biological Resources
As noted above, despite the past oil and gas development, the site contains extensive biological
resources and environmentally sensitive habitat area including wetlands, riparian corridors,
white-tailed kite foraging and nesting habitat, butterfly aggregation areas, southern tarplant, cliff
aster coastal sage scrub, small isolated wetlands, riparian wetlands and stream corridors,
southern willow scrub, fresh water marsh, an estuary in the mouth of Eagle Canyon, tidewater
goby, red-legged frogs and the Naples reef and Harbor seal haul out is located at beachfront
areas at the foot of the bluffs. As provided by the County’s analysis and reviewed herein, the
project has been sited and designed to avoid and minimize impacts to biological resources. The
proposed project includes the removal of one tree (a non-native blue gum eucalyptus that has not
served as a white-tailed kite nesting tree) and the habitable residential structures are set back at
least 100 feet from all ESHA resources on the site, including the white-tailed kite nesting tree
identified in 2013. The project also includes a 117 acre open space conservation easement and
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restoration of more than 23 acres of native habitat, including enhancement of vegetation to
increase the habitat value for the white-tailed kite’s prey base. Although the appellants raised
issues regarding potential impacts to white-tailed kite habitat and the Naples harbor seal haul out
and raised numerous concerns regarding the County’s analysis, as described above in detail
above, a review of the underlying data relied upon by the County to evaluate potential impacts
shows that these ESHA resources are not expected to be affected by the development.
Public Access
Surfers and other recreational users have accessed the beach and the Naples surfbreaks through
the subject site since the 1960’s. The Ocean Estate development envelope is proposed to be
located where an existing trail has been used by the public to access the beach below. Although
the project will impact an existing trail the public uses to get to the beach, as described in Section
III. A., above, the project includes OTDs for a public parking lot, vertical access to the beach,
lateral access along the entire Ocean lot and along the base of the bluff, and a $500,000
endowment to begin trail construction.
Recognizing that it will take time for the trails to be developed and built, including the bridge
over the railroad tracks and the vertical access stairway, and that existing public access will be
impacted in the interim, providing this link in the California Coastal Trail network will
significantly enhance public access. It is expected that an easement for the railroad bridge is
feasible to obtain given that the applicant here has obtained an easement for the driveway bridge
over the railroad and the applicant has committed to work with the County of Santa Barbara to
obtain the easement. Further, although the cost of the bluff stairway may be high, similar public
stairways have been constructed along coastal Santa Barbara. Additionally, the County of Santa
Barbara has stated it intends to accept the OTDs for trail easements and the Santa Barbara Trails
Council has demonstrated a strong interest in working to facilitate trail construction. Thus, it is
foreseeable that access will be realized and, once constructed, a broader range of the public will
be able to access the coast and access will be available for future generations.
Furthermore, although access the beach and the Naples surfbreaks across the subject property
will be limited in the interim, the public is able to access the beach through the informal
accessways on the adjacent parcels. The public is also able to access the beach and the Naples
surfbreaks by walking upcoast from the Bacara Resort/Haskell’s beach during low tide. It is
recognized the appellants would prefer, as stated in the appeal, to have access to the beach
provided at Tomate West, which is located on the applicant’s adjacent Naples lots to the west of
the project site. However, formal access may be considered in that location when the property
owner applies for development permit on that property. Therefore, although public access is a
significant resource affected by the project in the short-term, overall, public access will
eventually be greatly enhanced by the project.
Thus, although the site contains important and extensive coastal resources, significant adverse
impacts to such resources are not expected based on information provided in the County’s
administrative record. The record demonstrates the project would be consistent with the certified
Local Coastal Plan and applicable Coastal Act policies.
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c.

Precedential Value of the Local Government’s Decision

The fourth factor in evaluating the issue of whether the appeal raises a substantial issue is the
precedential value of the local government’s decision for future interpretation of its LCP. Santa
Barbara County is preparing a planning document for the Gaviota area, the Gaviota Coast Plan,
which will eventually be submitted to the Coastal Commission for certification as part of the
County’s Local Coastal Plan. The Environmental Scoping Document for the Gaviota Coast Plan
(“GCP”) was released for public comment in January 2014. The Gaviota Coast Plan will
eventually provide the policies and provisions that will be the standard of review for
development in the Gaviota coast area, including development on the subject parcel. Therefore,
the Gaviota Coast Plan warrants discussion in relation to the the precedential value of the local
government’s decision for future interpretation of its LCP.
The Gaviota Coast Plan area encompasses 158 square miles (101,199 acres) of unincorporated
land within the County of Santa Barbara. The Plan area is bounded by Eagle Canyon to the east,
Jalama County Beach to the west, the crest of the Santa Ynez Mountains on the north, and the
Pacific Ocean on to the south. The subject site is located within the planning area of this
document as the most eastern parcel, as the property is bounded by Eagle Canyon on the east.
According to the 2014 Environmental Scoping Document, the purpose of the GCP is to update
the goals, policies, land use designations, and implementation actions that define and regulate
land use and development within the Plan area. The GCP will be organized into six chapters
including (1) Natural & Cultural Resources Stewardship, (2) Agriculture, (3) Parks, Recreation
and Trails, (4) Land Use, (5) Visual Resources, and (6) Transportation, Energy and
Infrastructure.
The objectives of the Gaviota Coast Plan, according to the 2014 Environmental Scoping
Document, are to: protect and ensure continued suitability and productivity of agricultural lands;
protect and enhance interconnected habitat areas and watersheds from the ridgeline to the ocean;
preserve and enhance public access to the coast, including a robust interconnected coastal and
inland trail system; preserve and enhance important scenic views of the valley, mountains and
coastal open spaces; ensure public infrastructure is scaled to the community and water and
wastewater systems are protected, enhanced and sustainably managed and maintained; protect,
enhance and preserve important cultural and historic resources; ensure the transportation system
is well-planned and maintained and the traffic level of service standards are consistent with the
goals and policies in the Comprehensive Plan; support a safe, complete, pedestrian friendly, and
sustainably managed and maintained transportation system that provides full multi-modal access
to the community, and connections regionally and between commercial and residential areas.
Generally, the project will be consistent with the proposed objectives and policies of the 2013
Draft Gaviota Coast Plan. The land use and zoning designations are not proposed to change for
the subject parcels and development of a single-family residence on AG-II-100 zoned parcels
will remain a permitted use. The proposed project could be seen as setting a precedent for
approving estate-style residential development on rural agricultural parcels along the Gaviota
Coast area. However, this project site is distinguishable from other parcels on the Gaviota coast
because this site is not currently in agricultural production, has a limited history of agricultural
use and potential for agricultural viability as determined by the County, and has an extensive
history of disturbance from oil and gas development. In fact, the site was originally zoned for
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Coastal Dependent Industrial in the Santa Barbara County LCP until 1991 when the site was redesignated and rezoned as Agriculture II (LCP Amendment 3-90) as part of an attempt to limit
the expansion of energy facilities along the coast. Therefore, given the unique history of this
particular project site, opportunities for agricultural production are limited. For these reasons,
this project is not likely to set a precedent for estate-style development on agriculturally zoned
parcels along the coast.
Additionally, it appears that the main policy change proposed by the 2013 Gaviota Coast Plan
that would apply to the subject parcel is the “Critical Viewshed Corridor Overlay.” The Gaviota
Coast Plan would apply the Critical Viewshed Corridor Overlay across all parcels within the
Coastal Zone from the subject site west to Gaviota State Beach and includes policies similar to
the existing view corridor overlay in the certified LCP. The proposed overlay policies include:
Proposed Policy VIS-16 states:
Building height south of Highway 101 shall not exceed one story or 16 feet above existing
grade, unless an increase in height would facilitate clustering of development and result
in greater view protection, or a height in excess of 16 feet would not impact public views to
the ocean.

Proposed Policy VIS-17 states:
For properties within unobstructed broad views of the ocean, development shall be
designed so that exposed structural elevations are at an appropriately proportioned mass
and scale to the unobstructed broad views of the ocean.

The Ocean and Inland Estate development is proposed to exceed 16 feet in height. The Inland
Estate is proposed to be 22 ft. in height and the bridge crossing over the railroad will be
approximately 24 ft. in height. However, the proposed policies allow buildings above 16 feet if
an increase in height would facilitate clustering of development and result in greater view
protection, or a height in excess of 16 feet would not impact public views to the ocean. Here, the
residential structures have been clustered to the western edge of the property and the County has
found that broad views of the ocean will not be impacted. Therefore, although new visual
policies would apply to the subject site, the project could be found consistent with the new
policies and would not set an adverse precedent regarding visual resources. In this case, the
project is not expected to set an adverse precedent for future interpretations of the County’s LCP
and future Gaviota Coast Plan, especially in light of the unique history of the project site.
d.

Local Issues and Issues of Regional and Statewide Significance

The final factor in evaluating the issue of whether the appeal raises a substantial issue is whether
the appeal raises only local issues, or those of regional or statewide significance. In this case, the
approved project includes two residential estates on 143 acres of agriculturally zoned land,
agricultural envelopes, and public access improvements, as described in Section III.A, above.
The AG-II-100 Coastal Zoning Ordinance designation allows one single-family development per
parcel. This appeal does raise a variety of issues of local, regional, and statewide significance
including protection of environmentally sensitive habitat area, protection of public access,
protection of agricultural resources, and protection of visual resources.
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In particular, this project also raises land use issues regarding development of coastal rural
agricultural areas with estate-type residential development, which is an issue of statewide
significance. However, as described above, although the project includes two large residential
estates on agriculturally zoned parcels along a largely undeveloped rural coastline, the site does
not have a history of agricultural production and includes a vast array of biological resources and
environmentally sensitive habitat area. The project, as approved, will include a 117 acre
conservation easement, more than 23 acres of restoration, and only approximately 4.4 acres of
the 143 acre site will include residential development. Also, it is noted that the Land Trust for
Santa Barbara County submitted a letter to Commission staff, received on March 26, 2014,
indicating that the Land Trust is interested in accepting, monitoring, and ensuring compliance
with the conservation easement. The project also includes an approximately one mile long
segment of the California Coastal Trail along the ocean front parcel with a parking lot and
vertical access to the beach. The Santa Barbara County Trails Council has expressed interested in
working with the County to realize implementation of the trails. Therefore, while resources of
statewide significance exist on the site and nearby, this project does not raise a substantial
question regarding issues of statewide significance. The unique characteristics of the project site
appear to make commercial agriculture infeasible, the residential development is limited in
scope, and the project has beneficial components protecting ESHA and providing formalized
public access.

F. CONCLUSION
For the reasons discussed above, no substantial issue is raised with respect to the consistency of
the approved development with the policies of the County’s certified LCP. Applying the five
factors identified above, the Commission finds the County provided a high degree of factual and
legal support that the development is consistent with the following LCP policies and public
access policies of the Coastal Act: (a) protection of environmentally sensitive habitat area (LCP
Policies 2-11, 9-26, and 9-28 regarding White-tailed Kite habitat and the Naples Seal haul out),
(b) protection of public access (Coastal Act Sections 30210, 30211, and 30212 and LCP Policies
7-1, 7-2, and 7-3), (c) adequacy of public and private services and resources (LCP Policy 2-6),
(d) protection of agricultural resources (LCP Policy 8-2 and Coastal Act Sections 30241 and
30242), (e) protection of visual resources (LCP Policy 4-3 and Coastal Act Section 30251), (f)
hazardous materials (Policy 3-14), and (g) Naples Townsite LCP Policy 2-13.
In addition, the development is not extensive in scope given the large area of the parcel proposed
to be retained in open space, the project is not expected have adverse impacts on significant
coastal resources, the project is not likely to serve as a negative precedent for the County’s future
interpretation of its LCP or the Gaviota Coast Plan given the unique site circumstances, and,
although the appeal raises issues of statewide importance, the above analysis indicates that no
substantial question regarding policy consistency exists based on the project components and
unique site circumstances. Therefore, the Commission finds that the appeal does not raise a
substantial issue with respect to the grounds raised by the appellants relative to the project’s
conformity to the policies contained in the certified LCP and the public access policies of the
Coastal Act.
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APPENDIX A
Substantive File Documents
Certified Santa Barbara County Local Coastal Plan; Final Environmental Impact Report 09EIR00000-00003 (Revised February 2013 as modified by EIR Revision Letter RV1, dated March 19,
2013, EIR Revision Letter RV2, dated November 12, 2013; updated 2013 EIR Biological
Resources Section 3.4; Planning and Development Department Agenda Letter for Board of
Supervisors Hearing, February 4, 2014, Appeals (Case No. 13APL-00000-00037 and 13APL00000-00038) and attachments thereto; Santa Barbara County Planning Commission Staff
Report (Case Nos. 06CDH-00000-00038, 06CDH-00000-00039, 07CUP-00000-00065, 09CDP00000-00045, 10CUP-00000-00039, 10CDP-00000-00094), dated February 21, 2013 for hearing
of March 20, 2013 and attachments thereto; Santa Barbara County Planning and Development
Department Memorandum to the Santa Barbara County Planning Commission, dated November
12, 2013 and attachments thereto; Santa Barbara County Planning and Development Department
Memorandum to the Santa Barbara County Planning Commission, dated March 19, 2013 and
attachments thereto; Coastal Development Permits A-4-STB-93-154, A-4-STB-93-154-CC, A-4STB-93-154-CC-R1, A-4-STB-93-154-CC-R2, and A-4-STB-93-154-A2 (ARCO Dos Pueblos
Golf Links) .
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Exhibit 1
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Vicinity Map
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Parcel Boundaries

Exhibit 3
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Site Plan

Exhibit 4
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Ocean Estate Site Plan

Exhibit 5
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Ocean Estate Elevations

Exhibit 6
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Inland Estate Site Plan
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Please Review Attached Appeal Information Sheet Prior To Completing This Form.
SECTION I.
Name:

Gaviota Coast Conservancy, SB Surfrider, SB Audubon Society, Peter Howorth

Mailing Address:
City:

Appellant(s)

Law Office of Marc Chytilo, P. 0. Box 92233

Santa Barbara

SECTION II.
1.

Zip Code:

93190

Phone:

(805) 682-0585

Decision Being Appealed

Name of local/port government:

County of Santa Barbara

2.

Brief description of development being appealed:

Paradiso del Mare Ocean and Inland Estates Project (Coastal Development Permit Nos. 06CDH-00000-00038,
06CDH-00000-00039, 09CDP-00000-00045, lOCDP-00000-00094, 07CUP-00000-00065 and IOCUP-0000000039). Consists generally of two residential estate complexes and construction of two water lines.

3.

Development's location (street address, assessor's parcel no., cross street, etc.):

South of Highway 101 approximately I mile west of the City of Goleta in the Gaviota area; Assessor Parcel Nos:
079-200-004 and 079-200-008.

4.

Description of desision being appealed (check one.):

(gl

Approval; no special conditions

(gl

Approval with special conditions:

0

Denial
Note:

For jurisdictions with a total LCP, denial decisions by a local government cannot be
appealed unless the development is a major energy or public works project. Denial
decisions by port governments are not appealable.
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Local government's file number (if any):

February 4, 2014
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Brooks Street
Chris Y elich and Howard Zelefsky
1300 Quail Ave., Suite I 00
Newport Beach, CA 92660

Dudek
April Winecki
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the city/county/port hearing(s). Include other parties which you know to be interested and
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SECTION IV. Reasons Supporting This Appeal
PLEASE NOTE:
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Appeals of local government coastal permit decisions are limited by a variety of factors and requirements of the Coastal
Act. Please review the appeal information sheet for assistance in completing this section.
State briefly your reasons for this appeal. Include a summary description of Local Coastal Program, Land Use Plan,
or Port Master Plan policies and requirements in which you believe the project is inconsistent and the reasons the
decision warrants a new hearing. (Use additional paper as necessary.)
This need not be a complete or exhaustive statement of your reasons of appeal; however, there must be sufficient
discussion for staff to determine that the appeal is allowed by law. The appellant, subsequent to filing the appeal, may
submit additional information to the staff and/or Commission to support the appeal request.
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California Coastal Commission
South Central Coast District Office
89 South California Street, Suite 200
Ventura, CA 93001
RE:

By email to amber.geraghty@coastal.ca.gov

Appeal of Santa Barbara County's Approval of the Paradiso del Mare Ocean and Inland
Estates Project (Coastal Development Permit Nos. 06CDH-00000-00038, 06CDH-0000000039, 09CDP-00000-00045, lOCDP-00000-00094, 07CUP-00000-00065 and lOCUP00000-00039)

Dear Chair Kinsey and Honorable Members of the Commission,
This letter, submitted on behalf of the Gaviota Coast Conservancy ("GCC"), the Santa Barbara
Chapter of the Surfrider Foundation ("SB Surfrider"), Santa Barbara Audubon Society ("SB
Audubon"), and marine mammal expert Peter Howorth, details the grounds for our appeal of Santa
Barbara County Board of Supervisors' February 4th, 2014 approval ofthe Paradiso del Mare Ocean and
Inland Estates Project (Coastal Development Permit Nos. 06CDH-00000-00038, 06CDH-0000000039, 09CDP-00000-00045, 10CDP-00000-00094, 07CUP-00000-00065 and 10CUP-00000-00039)
("Project"). We may submit additional information to staff and/or the Commission to support this
appeal request.
Appellants GCC, SB Surfrider, and SB Audubon are public benefit organizations dedicated to
the protection of coastal resources and public access in Santa Barbara County. Appellant Peter
Howorth is an individual with extensive experience with marine mammals, who has worked as a
consultant for numerous government agencies providing environmental planning and expertise, and
founded and serves as director of the nonprofit Santa Barbara Marine Mammal Center. Appellants
participated throughout the County's environmental review and approval process for the Project, and
exhausted all appeals at the County level. The public overwhelmingly opposed the Project at the
County level, calling for additional environmental analysis and consideration of less environmental
damaging alternatives.
For the reasons discussed below, the Project does not conform with the standards set forth in the
County's certified Local Coastal Program ("LCP") and does not conform with the public access
policies set forth in the Coastal Act. This Project affects very significant coastal resources, involves
issues of public (as opposed to private) concern, and results in a high degree of inconsistency with the
LCP and Coastal Act. Additionally, feasible alternatives exist that would avoid many of the policy
inconsistencies. For these reasons, we believe that this appeal raises a substantial issue and we request
that the Commission consider the Project on its merits.

LAw OFFICE OF MARc CHYTILO
P.O. Box 92233 • Santa Barbara, C~lifornia 93190
Phone: (805) 682-0585 • Fax: (805) 682-2379
Email(s): marc@lomcsb.com (Marc); ana®lomcsb.com (Ana)
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1. Project Overview
The Project site consists of two non-conforming agriculturally zoned lots on the eastern
Gaviota Coast, located immediately east of the antiquated subdivision known as the "Naples
Townsite". The applicant's ownership includes the two lots proposed for development, as well as 25
adjacent Naples Townsite lots that the property owner has indicated an intention to develop with an
additional 10-12 homes. The Project includes a water supply pipeline that the County's Environmental
Impact Report ("EIR") acknowledges will cause a Class I significant and unavoidable impact to an
extremely sensitive cultural site, and will cause significant growth inducing impacts to the Gaviota
Coast by extending urban services west to near the boundary of the 25 Naples Townsite lots.
The two large estate complexes (8,678 and 9,963 square feet), 1.6 acres of driveway, and new
bridge also cause acknowledged Class I significant and unavoidable cumulative impacts to the
aesthetics of the Gaviota Coast. The proposed location for the Ocean Estate is: 1) nesting and roosting
habitat for white-tailed kite; 2) immediately above to the Naples Seal Rookery; 3) on top of the main
existing public access route to the beach and Naples surf-break; 4) the site of three abandoned oil
wells, and unknown soil contamination; 5) on prime agricultural soils; and 6) vulnerable to bluff
erosion and climate-change induced hazards. (See FEIR Figure 3. 9-1 (Site Constraints Map), FEIR
Figure 3.13-1 (Map showing existing Tomate Canyon beach access).) The County failed to properly
analyze the impacts and policy inconsistencies associated with the Ocean Estate in its current location.
The County also failed to properly analyze the impacts and policy inconsistencies of other
Project elements including the pipeline that provides water to the 25 Naples lots, the adequacy and
safety of Project roadway access, and the conversion of prime agricultural land to residential use.
Described herein, abundant evidence demonstrates that the Project results in unmitigated significant
impacts and clearly conflicts with County LCP policy and public access provisions of the Coastal Act.
Moreover, as a direct result of the defective impact disclosure, the County failed to recognize
that there are several feasible alternatives to the Project, that would substantially reduce the Project's
impacts on coastal resources and bring the Project into closer conformity with the County's LCP and
the public access provisions of the Coastal Act. These alternatives include several different house sites
at the eastern end of the property, as well as several house site locations west of the Project site on the
applicant's "Naples Townsite" lots. The County's CEQA process and alternatives analysis failed to
acknowledge a recorded legal covenant executed by the applicant that precludes development of more
than 2 houses on the entirety of applicant's land holdings, including the Naples lots. These alternatives
are described in more detail below.
2. The Project Fails to Conform with LCP Policies Protecting Biological Resources
a. Naples Harbor Seal Rookery
The Naples Seal Rookery is one of only two publically accessible seal rookeries on the
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mainland coast of Santa Barbara County and is part of the Naples State Marine Conservation Area
(SMCA). Marine mammal rookeries and haul-outs are listed as ESHAs in Santa Barbara County's
LCP, and are essential for breeding, pupping, molting, and resting. (1982 CLUP pp. 116, 119-120;
Revised Biological Resources section of the Project EIR, September 2012, p. 3.4-63). The CLUP
describes the Naples Seal Rookery as follows: "A pocket beach located approximately .6 kilometers
east ofNaples Point provides a secluded hauling ground and rookery, utilized during the day and night.
Observations indicate as many as 165 harbor seals use these grounds." (CLUP p. 129.)
The LCP articulates the following policy, protecting ESHAs including the Naples Seal Rookery
from the adverse impacts of development:
CLUP Policy 2-11: All development, including agriculture, adjacent to areas designated on the
land use plan or resource maps as environmentally sensitive habitat areas, shall be regulated
to avoid adverse impacts on habitat resources. Regulatory measures include, but are not
limited to, setbacks, buffer zones, grading controls, noise restrictions, maintenance ofnatural
vegetation, and control ofrunoff.
The Ocean Estate and railroad bridge, including night lighting and vehicle headlights, will be visible to
and disrupt seals as they are approaching the rookery and deciding whether or not to haul out,
constituting a significant adverse impact to the habitat resource. The Project would also redirect
existing vertical beach access from a point just west of the rookery to a point east of the rookery,
increasing the potential for beachgoers heading westward toward the Naples beach and surfbreak to
disturb the seals.
Contrary to CLUP Policy 2-11, the Project is not regulated to avoid these impacts. The
County's EIR gave very short shrift to impacts on the Naples Seal Rookery; the County's description
of the environmental baseline and analysis of impacts associated with construction and occupation of
the Ocean Estate was both untimely and inadequate. The County ignored extensive technical
information collected and offered by Mr. Howorth and others concerning the existing conditions at the
rookery and instead relied on extremely outdated, inaccurate and woefully incomplete baseline
information. The County conducted no analysis of whether the Project complied with the above ESHA
policy as applied to the rookery, and only belatedly and summarily addressed how the Ocean Estate
might affect the rookery. Due to the substantial flaws and omissions in the County's analysis, it does
not support a conclusion that the Project, with mitigation, will avoid adverse impacts on the rookery.
Even with the added mitigation measures, no provision is made to cease project activities if impacts
are occurring to the seal rookery. Numerous past projects in Santa Barbara County next to harbor seal
rookeries have always had realistic provisions to protect seals from project disturbances, including the
ability of an agency-approved biological monitor to order a stop in Project activities if impacts occur.
The Naples Seal Rookery is located on the beach only 326 feet from the Ocean Estate
development envelope. The County evaluated only whether construction equipment and activity, and
the estate itself, including night lighting, would be visible from the rookery itself- on the beach, not
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from the nearshore waters. As explained by marine mammal expert Peter Howorth, the seals access
the rookery by swimming in from nearshore waters. According to Mr. Howorth,
[t]he view from the ocean is also very important to harbor seals, which closely scrutinize the
coast before venturing ashore" and "Harbor seals have good vision in air and frequently
closely watch people on the beach from nearshore waters. Construction equipment, along with
the dust it raises when operation, will present visual impacts that could affect haul-out patterns.
(Howorth Letter to County, 12/4/13, pp. 6-7.)
Mr. Howorth criticized the County's analysis which only evaluated visibility from the rookery itself,
and noted that from as little as 10 or 20 feet offshore the seals would see the development and
activities on the bluff. (Howorth testimony to County Planning Commission, 11/20/13). He further
explained that the construction equipment, dust, and lighting would introduce a new visual element
that may impact the seals. (ld.) With specific respect to lighting, Mr. Howorth explained,

[l]ighting of any kind, even when shielded and kept within various government standards,
represents a drastic change to the site. How the harbor seals might react to this change was not
analyzed or even mentioned in the EIR, nor how such lights would appear from the beach or
offshore. Harbor seals are well adapted for seeing in dim light and would certainly be able to
discern the glow of lights above the rookery. (Howorth Letter, 10/15/13, pp. 7-8.)
Care is taken to reduce or eliminate windows facing the highway so that night lighting will not
be visible from the road. The value of this measure is highly questionable in regard to wildlife
receptors since no mention is made oflighting showing through windows onto the bluffs,
where numerous sensitive wildlife receptors are found, nor of light visible from the beach or
ocean, where harbor seals are found. The EIR does state that most windows will face the
ocean, and simulated views show entire walls virtually covered with glass. (Howorth Letter,
10/15/13, p. 8.)
The County entirely failed to evaluate the visibility of structures within the Ocean Estate
development envelope to seals from nearshore waters (which has a great effect on the behavior of seals
considering hauling out for pupping, nursing or resting) and from locations up and down coast, and
undertook no analysis of whether this visibility would adversely impact seal behavior. The Project
also includes no protective measures to avoid impacts to the seals associated with the visibility of the
Ocean Estate. With respect to the EIR' s treatment of these issues, Mr. Howorth stated that it "falls
short of any kind of realistic analysis." (Howorth testimony to County Planning Commission,
11/20/13).
Similarly, the County entirely failed to evaluate the audibility of construction noise from any
points other than the haulout itself, and undertook no analysis of whether construction would cause
adverse impacts to the seals. Approximations of noise levels at the haul out itself are only thatapproximations- and moreover use the dB A scale, which reflects the range of human hearing, not that
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of seals. As Mr. Howorth explained, "[t]he use of A-weighting in assessing potential impacts to
marine mammals is highly questionable, however, because A-weighting does not take into account the
hearing frequency range and sensitivities of marine mammals, which are quite different from those of
humans." (Howorth Letter, 10/15/13, p. 6.) The County made no assessment of the potential impact
of ground-borne vibrations on seals hauled out at the rookery, despite the fact that "pinnipeds are
known to be sensitive to ground-borne vibrations". (/d.)
In addition, statements made in the Response to Comment on the recirculated biological
resources section of the EIR disclose that the impact analysis relies primarily on the difference in
elevation between the Ocean Estate development envelope and the haulout itself for its conclusion that
noise and vibration "are not expected to affect harbor seal behavior." (See Responses D2-15 and 17).
Both in the responses to comment and at the Planning Commission, County Staff and the applicant
explained that construction noise is similar to train noise, and accordingly that it is unlikely to affect
the seals. According to numerous observations by the Carpinteria Seal Watch and Howorth, seals at
the Carpinteria rookery, which also lies under a coastal bluff, are still frightened by train sounds. Also,
as at Carpinteria, at Naples the seals have been exposed to train noise for decades, whereas
construction noise at that location would be a change from the existing conditions. Considering the
long duration of the construction activities, Project noise would represent a cumulative impact when
combined with train noise. It would also represent a significant Project impact by itself. Moreover,
train noise is transient whereas construction noise is constant in nature. Transient noises are mitigated
differently than continuous noises. As Mr. Howorth explained:

there's a difference between ... transient sounds. They occur over a very limited times pan.
They have very limited impacts. Trains have been running from Santa Barbara to Los Angeles
since 1887 and to San Francisco since 1901. It's a transient sound. Construction sound goes on
from 7:00 in the morning to 4:00 in the afternoon. It's not transient. (Howorth testimony to PC,
12/4/13.)
The dominant construction noise is low frequency (under 1000 hertz [Hz]). Low frequency
noise does not attenuate rapidly with distance, yet the EIR states that construction noise levels of 95 dB
will somehow attenuate to 65 dB at Bacara Resort, 1440 feet away from the closest construction
activity. The EIR states alternatively that noise diminishes by 3 dB or 6 dB with every doubling of
distance, but provides no indication of what this distance is (EIR 3.11-15, 17, and 22; also 3.11-10),
rendering such statements completely meaningless. Howorth pointed out in his response comments
that even sounds of 1000 Hz (higher than the construction sounds) will attenuate only 4 dB at 1000
meters (3281 feet) (see Richardson eta!., 1995 Academic Press division of Harcourt Brace, San Diego,
p. 77 ("At 1kHz [1000Hz; a higher frequency than construction equipment sounds]. .. a typical value
for in-air attenuation is ~4 dB/km [4 dB attenuation at 1000 meters or 3281 feet]"), thus the EIR
statement that lower frequency construction noise will attenuate from 95 to 65 dB in only 1440 feet is
literally and completely impossible. Moreover, the Ocean Estate site is only 326 feet from the Naples
seal rookery. Howorth pointed out that harbor seals' low-frequency hearing threshold is about 70 dB
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in air and that their hearing frequency range is from 100Hz to 180,000 kHz, indicating that they
certainly could hear the construction noises.
At the same hearing, one of the Applicant's consultants mentioned that sound levels at the
Ocean Estate would be 45 dB and only 35 dB at the rookery, leading County commissioners to believe
that the 45 dB level was somehow tied to construction noise. No effort was ever made by the
Applicant to measure natural ambient noise at the beach under various conditions, which could easily
exceed 45 dB, as proven by noise studies at the nearby Carpinteria seal rookery. In the EIR (Page
3 .11-13), the 45 dB level is tied to ambient noise inside the estate and has nothing whatever to do with
construction noise. The EIR does mention that ambient levels outside the dwelling ranged from 53.1
to 68 dB just from traffic on Highway 101 (Page 3.11-11).
According to the EIR, construction noise ranges from 75 to 95 dBA for each piece of
construction equipment (Pages 3.11-15, 17, and 22). The EIR claims that the total noise level of
construction activities will be 95 dBA, yet fails to analyze sound levels generated by multiple types of
equipment operation at once. Also, back-up alarms, required on heavy equipment, generate very loud,
penetrating sound that can be heard at great distances, yet no mention is made of noise from qack-up
alarms.
Seals are known to be very sensitive to vibrations, yet no analysis was made on the impacts of
vibrations from heavy equipment coupling to the substrate and hence to the nearby seal rookery, much
of which lies over or on the same rock formation. Vibration analyses have been made for past projects
at Carpinteria; there is no reason why such analyses should not be made for this Project.
In an attempt to explain that that construction during daytime hours and related effects of noise,
vibration and visual disturbance will be less than significant on the seals, the EIR/County analysis
contended the haulout is used primarily at night. In fact, the evidence of the haulout being used
primarily at night was based on a single 40-year old study that does not reflect current conditions,
which includes daytime haulout use by seals. Numerous harbor seal censuses conducted over many
years by the California Department of Fish and Game (now California Department of Fish and
Wildlife) and which include the Naples rookery, were never consulted. Mr. Howorth has rescued seals
from the Naples rookery many times over the past 38 years. He has observed substantial numbers of
seals hauled out during the day over this period. Indeed, the observation that the seals may have
shifted to primarily night-time haulout patterns in the mid 1970's, when the County-cited study was
conducted, actually demonstrates that oil and gas development occurring at the time may have had an
adverse impact on the seals which has since been largely reversed with the cessation of on-shore oil
and gas development and activities on-site in the 1990's.

Overall, the County entirely failed to consider the audibility of construction noise and vibration
from locations other than at the haulout itself, failed to consider the frequencies detected by harbor
seals, and undertook no actual analysis of whether introducing construction noise and vibration at this
location would cause adverse impacts to the seals. Mitigation Measure/Condition Noise 0-2 and Noise
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0-4 are standard construction noise mitigation measures to reduce impacts to humans, and the Project
includes no mitigation measures at all that address vibration.
The Project would also alter public access patterns on the property including on the beach near
and through the rookery. From at least the early 1960's until March 2013, the public has accessed the
beach across the Project site. The principle route for accessing the beach is the trail that crosses the
Ocean Estate development envelope and drops down to the beach 100-200 feet west of the seal rookery
at Tomate Canyon. There is also an historical beach access trail at the next drainage west referred to as
"Tomate West" which was the location approved by the County and Coastal Commission associated
with the Arco Dos Pueblos Golf Links Project, is the vertical beach access location recommended in
the County's draft Gaviota Coast Plan and is sufficiently west to avoid impacts to the seal rookery.
Unfortunately, all of the "floating" vertical easement locations offered by the Applicant are located
east of the seal rookery, requiring that the public walk through or past the rookery to access the surfing
destinations west of the rookery. Mitigation measure Bio-12/Condition 20 does not include
meaningful enforcement sufficient to halt existing use of the beach in the vicinity of the rookery, and
the public is likely to walk upcoast from Haskell's beach and/or if and when constructed, utilize the
Project beach access points even if the beach and/or access way is closed. The $20,000 in seed money
to start a volunteer seal watch program is woefully insufficient to actually ensure that such a program
is established, and moreover, the remote location of the Project site indicates that any such program
may be much less effective than it has been in Carpinteria. The County also failed to consider impacts
to the seal rookery from residents and their animals that could access the beach without restriction.
Moreover, the beach closure is only in effect from February through May, although Mr.
Howorth commented that he has routinely observed seals pupping at Naples as early as December or
January, including several pups born this January. In recognition of this fact, the City of Carpinteria
(also in Santa Barbara County) passed an ordinance that closes the beach at the Carpinteria seal
rookery from December 1 through May 30 every year. This closure has been in effect for many years.
Moreover, over 20 years' of recorded observations by the Carpinteria Seal watch, an ad hoc citizens'
group, confirms that harbor seals along the mainland coast of southern Santa Barbara County (south
and east of Pt. Conception), indeed have pups during this period. Marine mammal stranding records
from 1976 to the present also bear this out. The County completely failed to examine a wealth of
relevant records from the Carpinteria Seal Watch and from the Santa Barbara Marine Mammal Center.
As Mr. Howorth has explained, disturbing seals with pups often causes mother seals to abandon pups,
and disturbances on the beach can disturb near-term pregnant seals, which can cause them to miscarry
or give birth prematurely. None of these impacts were considered by the County, and the proposed
mitigation measures/conditions do not address, let alone avoid these impacts. 1
Additionally, the County undertook no analysis of the impacts of facilitating development ofup
to 10 homes on the applicant's Naples lots. As Mr. Howorth notes, "adding homes on up to ten lots on
1

The applicant's offered vertical access locations not only adversely impact the seals, they are plainly
inconsistent with LCP and Coastal Act policies, as discussed below.
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the Naples Townsite Project Site would most certainly add considerably to biological impacts on the
harbor seal rookery, among other wildlife resources. In other words, the [foreseeable future
development at the] Naples Townsite is not just a cumulative aesthetic impact; it is also a cumulative
biological impact." (Howorth Letter, 10/15/12, pp. 10-11.)
Similar impacts, including offshore visual impacts, project noise and vibrations, construction
activities, and disturbances from people, have been extensively analyzed for numerous past coastal
projects at the nearby Carpinteria seal rookery. Numerous mitigation measures were imposed on such
projects for the protection of the seals. These measures included numerous "triggers" in which project
activities could be immediately stopped at the sole discretion of the biological monitor if an impact
appeared likely to occur or did occur to the seals. There are no such protections offered to the Naples
rookery.
As mentioned, the Naples rookery is only one of two publically accessible rookeries along the
mainland coast of Santa Barbara County. Moreover, throughout all of Southern California, only one
other rookery-in La Jolla-is accessible to the public. Finally, the Naples rookery is within a State
Marine Conservation Area. The Naples rookery is a precious local resource that should not be
jeopardized by inadequate analyses and mitigation measures, especially considering the precedents set
for seal protection at a nearby rookery.
In summary, the Project is likely to significantly and adversely affect the rookery, and the
Project lacks regulatory measures adequate to avoid these impacts. Accordingly, the Project fails to
conform with CLUP Policy 2-11.
b. White-tailed Kite
White-tailed kites use the Project site for foraging, perching, and nesting for decades. Most
nesting attempts in various trees on the site have been unsuccessful, with only 2 instances of successful
nesting on the site (2002 and 2013, both on the western half of the Ocean Estate, see FEIR Figure 3.4-5
(White-Tailed Kite Nest Locations)). As initially proposed, the Project would have removed an
identified perch tree within the Ocean Estate development envelope, however in March 2013 kites
were observed in the vicinity, and ultimately established a successful nest in that tree, which yielded an
unprecedented 6 successful fledglings. Rather than avoid development in the nesting area, the County
required a 75-100 foot buffer that is acknowledged to be inadequate to protect the nest tree for future
use.
White-tailed Kite habitat is defined as ESHA in the County's LCP (CLUP p. 117).
Accordingly, policy 2-11, quoted above also applies to White-tailed kite habitat. Additionally, the
County's LCP sets forth several policies that specifically protect kite nesting sites:

CLUP Policy 9-26 provides that "there shall be no development ... within the area used for
roosting and nesting" by white-tailed kites.
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CLUP Policy 9-28 requires that "Any development around the nesting and roosting area shall
be set back sufficiently far as to minimize impacts on the habitat area. ,
The Ocean Estate is squarely within the area used for white-tailed kite nesting in clear violation
ofthis CLUP Policy 9-26. In addition, the proposed 75-100 ft. buffer between the tree that supported
an extraordinary 6-fledgling kite nest and the Ocean Estate development is not sufficient to achieve
consistency with these policies, and is not sufficient to reduce impacts below significance. First, the
letter report prepared for the County by biologist John Storrer, dated 7/22/B,clarifies that "the area
used for roosting and nesting" constitutes more than the tree itself, extending to the area defended from
other kites or raptor species or even foraging habitat. (See Storrer Letter Report, 7/22/13, p. 6.) This
conclusion is also reached by kite expert Mark Holmgren and by the Santa Barbara Audubon Society
in their letter to the Planning Commission dated 10/28/13). (See Audubon/Holmgren letter pp. 12-13.)
Accordingly, the proposed Ocean Estate is within the area used for nesting and accordingly conflicts
with CLUP Policy 9-28.
Second, the Audubon!Holmgren letter includes extensive comments regarding the inadequacy
of the proposed buffer. Furthermore, the below comments made by the County's biologist support the
conclusion that development of the Coastal Estate will discourage kites from using the nest tree in the
future.
It's unlikely that kites would return to the "new" (2013) nest tree given the current
development proposal ... Considering the combined effects of lighting, dogs, vehicles and
general human activity between all those features I don't see why kites would choose to nest
there. They would be much more likely to select a more distant location, providing they can
find a suitable nest tree within a reasonable distance from good foraging habitat. (Storrer Letter
Report, p. 4).
I would always recommend a larger setback. On this specific site, the development setback is
less than 100 feet for the Ocean Estate development envelope, which in any serious
discussion would be indefensible, in my opinion. (Storrer Letter Report, p. 7.)
Rather than resolve these inconsistencies with the LCP' s buffer requirement, the County's own
expert indicated that allowing the development to proceed in the approved location would effectively
"sacrifice" the Ocean Estate as habitat for white tailed kites. (Storrer Letter Report, p. 5 ("Since it
appears that a number of environmental, engineering, and economic considerations point to the current
location of the Ocean Estate development envelope, I suggest "sacrificing" that area as a resource for
kites and looking to another part of the property that meets kite habitat requirements for preservation
and improvement (i.e. management). I don't think that the proposed development envelope can be
adjusted (reduced, reconfigured) to ensure compatible use by kites and people."). However, the LCP
does not allow the County to sacrifice habitat for environmentally sensitive resources. Rather, the
County must reconcile the inconsistencies by modifying the project.
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The County's failure to resolve this inconsistency with the LCP is exacerbated by the fact that
the observed nest is no ordinary nest. To the contrary, earlier this year, the nest successfully supported
six fledglings- something unprecedented in reported studies and qualified observations of the species.
While the Dudek reports and RDEIR rely on the assumption that kites do not reuse nest trees to justify
a finding of no significant impact, "[a] successful nest area is very likely to be one used again."
(Holmgren, p. 11.) Accordingly, as to the tree at issue, the assumption that kites will not reuse the nest
tree is false. Additionally, Mark Holmgren explained the implications of this unprecedented
observation in his October 28, 2013 letter on the RDEIR:
The Dudek team witnessed something that's never been documented before for this species.
And they did it in a year that was exceedingly dry and in which no other pair of kites in Goleta
raised more than three young. If Dudek is correct, then this is an extraordinary site and we
would want to investigate its attributes before we jeopardize continued Kite use ofthe site by
placing homes on it. Perhaps this area holds a template for restoration that we need to model in
other places? What prey density exists here that is able to support such prolific breeding? How
can we adequately protect or expand those habitats? Or, have the kites shifted their prey
preference to some other organisms?
The 2013 Kite report does not provide sufficient detail to weigh these four questions and select
a defensible explanation. Until clarifications emerge, the 2013 Dudek Kite Nesting Study
should be considered flawed and should not be used as the basis for decisions pertaining to setbacks or relocations of the home or driveway.
(Audubon/Holmgren Letter, p. 10.) Without any explanation why the kite nest in the Ocean Estate
nest tree was more successful than any previously documented kite nest, and during what would
otherwise be considered an exceptionally bad year for kite breeding success, it would be reckless to
"sacrifice" by developing in such close proximity and relying on the expectation that these kites will
simply find another comparable habitat assemblage.
The record demonstrates that the 75-100 ft. buffer was devised because it is the largest possible
buffer that would still enable development of the Ocean Estate in its current location, not because it is
the distance adequate to protect the kite nest tree. A much larger buffer would be required before the
County could reasonably conclude that impacts to kites are mitigated below significance, and that this
Project complies with CLUP Policies 9-26 and 9-28 by avoiding development in the nesting and
roosting area entirely and minimizing impacts to the surrounding habitat area that supported this
extraordinarily successful nest site.
3. The Project Fails to Conform with the Public Access Policies in the LCP and Coastal Act
The Project site includes the most heavily used vertical beach access point between Haskell's
beach in Goleta and Refugio State Beach. Clearly defined trails cross the landscape, connecting the
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beach access routes to the various areas used for parking over the years, both on and off the property.
The Naples surfbreaks including Naples Reef and Naples Beach were first documented in the "Surfing
Guide to Southern California" in the early 1960's, and have lured generations of surfers to the
property. The property is also used by hikers, birdwatchers, and BMX riders (whose tracks are well
defined and visible in aerial photographs, including a "course" within the Ocean Estate development
envelope.) As noted in the Commission Staff's comments on the draft EIR, "Coastal Commission
staff has conducted a preliminary Prescriptive Study on the property and has found evidence of
significant public use in various bluff top trails, overlooks, beach access routes, and shoreline area and
public parking hear Highway 101." (Coastal Commission DEIR comment letter, 10/25/12, p. 4.)
Both the Coastal Act and the County's LCP include various policies protecting existing and
historic public use of shoreline areas:
Coastal Act Section 30210 Access; recreational opportunities; posting
In carrying out the requirement ofSection 4 ofArticle X of the California Constitution,
maximum access, which shall be conspicuously posted, and recreational opportunities shall be
provided for all the people consistent with public safety needs and the need to protect public
rights, rights ofprivate property owners, and natural resource areas from overuse.
Coastal Act Section 30211 Development not to interfere with access
Development shall not interfere with the public's right of access to the sea where acquired
through use or legislative authorization, including, but not limited to, the use ofdry sand and
rocky coastal beaches to the first line of terrestrial vegetation.
Coastal Act Section 30212 New development projects
(a) Public access from the nearest public roadway to the shoreline and along the coast shall be
provided in new development projects except where: {1) it is inconsistent with public safety,
military security needs, or the protection offragile coastal resources, {2) adequate access
exists nearby, or, (3) agriculture would be adversely affected. Dedicated accessway shall not
be required to be opened to public use until a public agency or private association agrees to
accept responsibility for maintenance and liability of the accessway.
CLUP Policy 7-1: The County shall take all necessary steps to protect and defend the public's
constitutionally guaranteed rights ofaccess to and along the shoreline. At a minimum, County
actions shall include:
a) Initiating legal action to acquire easements to beaches and access corridors for which
prescriptive rights exist consistent with the availability ofstaffand fonds.
b) Accepting offers of dedication which will increase opportunities for public access and
recreation consistent with the County's ability to assume liability and maintenance costs.
c) Actively seeking other public or private agencies to accept offers ofdedications, having them
assume liability and maintenance responsibilities, and allowing such agencies to initiate legal
action to pursue beach access.
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CLUP Policy 7-2: For all development between the first public road and the ocean granting of
an easement to allow vertical access to the mean high tide line shall be mandatory unless:
a) Another more suitable public access corridor is available or proposed by the land use plan
within a reasonable distance of the site measured along the shoreline, or
b) Access at the site would result in unmitigable adverse impacts on areas designated as
"Habitat Areas" by the land use plan, or
c) Findings are made, consistent with Section 30212 of the Act, that access is inconsistent with
public safety, military security needs, or that agriculture would be adversely affected, or
d) The parcel is too narrow to allow for an adequate vertical access corridor without adversely
affecting the privacy of the property owner. In no case, however, shall development interfere
with the public's right ofaccess to the sea where acquired through use unless an equivalent
access to the same beach area is guaranteed.
The County may also require the applicant to improve the access corridor and provide bike
racks, signs, parking, etc.
CLUP Policy 7-3: For all new development between the first public road and the ocean,
granting of lateral easements to allow for public access along the shoreline shall be
mandatory. In coastal areas, where the bluffs exceed five feet in height, all beach seaward of
the base of the bluffshall be dedicated. In coastal areas where the bluffs are less than five feet,
the area to be dedicated shall be determined by the County, based on findings reflecting
historic use, existing and.future public recreational needs, and coastal resource protection. At
a minimum, the dedicated easement shall be adequate to allow for lateral access during
periods ofhigh tide. In no case shall the dedicated easement be required to be closer than 10
feet to a residential structure. In addition, all fences, no trespassing signs, and other
obstructions that may limit public lateral access shall be removed as a condition of
development approval.

The Project would terminate informal access across the site and to the beach and Naples-area
surf breaks enjoyed by the public for generations and impliedly dedicated to the public for recreational
use. The loss of this long-standing public access is a significant impact, regardless of whether the
access is "unauthorized". 2 CLUP Policy 7-1 specifically requires that the County "take all necessary
steps to protect and defend the public's constitutionally guaranteed rights of access to and along the
shoreline", including "[i]nitiating legal action to acquire easements to beaches and access corridors for
which prescriptive rights exist consistent with the availability of staff and funds." Contrary to this
policy, the County has failed to investigate, much less protect and defend the public's right to access
the beach and ocean. Rather than initiate legal action to acquire easements that would memorialize the
public's right to access the beach as they have for generations, the County turned a blind eye to the
2

The County's Thresholds of Significance provide an impact if a project would: "Conflict with
established recreational uses of the area, including biking, hiking, and equestrian trails" (FEIR p. 3.1317.)
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overwhelming evidence that prescriptive rights exist across the property and through the Ocean Estate
development envelope. The County's articulated position that prescriptive rights do not "exist" until
they are adjudicated in court, would impermissibly nullify subsection (a) ofCLUP Policy 7-1, because
if prescriptive rights only exist once they are adjudicated, there would be no point in the County
initiating legal action to secure them. The law of implied dedication makes clear that the easement is
formed when the elements occur on the site, and the court merely serves to formally recognize its
existence.
The offer to dedicate easements in the future does not achieve compliance with Coastal Act
Section 30212 or CLUP Policy 7-2 for several reasons. The locations of the "floating" vertical access
easements present significant logistical challenges, requiring massive and impactful bluffside stair
structures similar to the one rejected by the County as part of the Santa Barbara Ranch Project due
largely to its significant adverse visual impacts. Effectuating public beach access at any of the
proposed locations is conservatively estimated in excess of$750,000, in addition to the cost of
environmental review. (Penfield & Smith Memo, 6/12/12.) The only location that arguably would not
require a massive engineered staircase (Drainage #5) is located right at the Naples Seal Rookery.
Additionally, even if beach access is established at one of the "floating" easement locations, access to
the Naples surfbreaks is not available under all tidal conditions. Individuals accessing the beach and
hiking west up the beach at low tide, could find themselves stranded when the tide comes in, and
without any means of exiting safely. Moreover all of the proposed vertical beach access locations are
east of the Naples Seal Rookery and would be closed from February- May. Accordingly, even if
established, none of the beach access routes offered by the applicant provide adequate access, and none
even begin to compensate for the loss of existing access.
The 2009 DEIR prepared by AMEC Earth and Environmental, Inc. concluded that the Project
would result in significant and unmitigable Class I impacts to public access and recreation from
elimination of existing unauthorized public coastal access. (2009 DEIR, p. 3.13-20.) The 2009 DEIR
found that the offers to dedicate lateral and vertical easements did not mitigate this impact below
significance, reasoning as follows:
The cost of designing and constructing the stairway could exceed one million dollars and the
source of these funds is uncertain. The County and/or another appropriate agency would likely
need significant time and resources to raise these funds. Additional time would be required to
permit, design and construct the stairway. As a result, vertical access to the beach may not
occur for five, ten or more years. In the interim, the project would result in the long-term
closure of the existing unauthorized public access to the Naples surf break and Burmah Beach.
In addition, in contrast to the existing unauthorized coastal access points on the western portion
of the project site and within the Naples Townsite, the proposed stairway would not provide
surfers and other recreationists direct or consistent access to the Naples surf break. The
proposed stairway [at Eagle Canyon] would join the beach more than 0.80 miles from the
Naples surf break. The intervening beach and rocky points are often impassable during high

California Coastal Commission
February 28, 2014
Page 14

tides. Based on these circumstances, the project would result in an unavoidable and significant
impact to public recreation and coastal access (Class I).
(2009 DEIR p. 3.13-29.)
Additionally, the 2009 DEIR correctly noted that "The closure of the existing unauthorized
coastal access at the project site could create a range of potential secondary impacts." Specifically,
Past experience indicates that surfers and other recreationists would try to continue accessing
the Naples surf break and Burmah Beach. Consequently, other existing unauthorized access
trails through Eagle Canyon and other drainages on the project site are likely to receive
increased use. Increased public access through Eagle Canyon could damage habitat of the
California red-legged frog and other sensitive species. Use of other steep access trails could
increase the risk of injury to recreationists climbing down steep canyons that occur along the
bluff face. In turn, this could create demands for installing more fencing and security.
(2009 DEIR, p. 3.13-30.) The 2013 EIR did not identify this issue, or attempt to analyze or mitigate
secondary impacts associated with the closure of beach access. This alone constitutes a serious flaw in
the EIR.
In stark contrast to the 2009 DEIR, the 2013 EIR concludes that the Project's impacts to public
coastal access is Class ill, despite the fact that the 2009 DEIR evaluated a location for the Ocean
Estate east of its currently proposed location where it would not physically block the existing public
beach access trail to Naples surfbreak. The new, more impactfullocation ofthe Ocean Estate is the
only change to the Project since 2009 that meaningfully affects the analysis of this impact. The 2013
EIR attempts to explain the differing conclusions with respect to this impact, but it is clear that none of
them would meaningfully affect the conclusions reached in the 2009 DEIR (see EIR p. 3 .13-J 9- 3.1320.) For example, the 2013 EIR identifies as a "distinguishing factor" that the project now includes all
items in the 2009 DEIR Mitigation Measure REC-2a including a conditional easement dedication for a
20 vehicle parking lot, extension of the lateral Coastal Trail for an additional 150 feet, and access from
the parking area to the lateral Coastal Trail over the UPRR tracks. (EIR p. 3.13-19.) However the
2009 DEIR expressly found that even with these mitigation measures, significant impacts from the loss
of existing coastal access would remain. (2009 DEIR p. 3.13-29.)
In attempting to distinguish the 2009 DEIR's conclusion of a Class I impact, the 2013 EIR
explains that the 2009 DEIR did not consider or address a number of issues. (See EIR pp. 3.13-19 0
3.13-20.) However, upon reading the 2009 DEIR it is clear that all these issues were considered. One
such issue included in the 2013 EIR and emphasized by the applicant before the Planning Commission
is that the existing unauthorized access could be taken away at any time, without the proposed project.
Of course, the CEQA analysis must be based on conditions existing at the time the EIR was prepared
(see CEQA Guidelines § 15126.2 (a), (Communities for a Better Environment v. South Coast Air
Quality Management Dist (2010) 48 Cal.4th 310, 322) which in this case included the condition where
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there was then-existing extensive unauthorized public access. 3 A second such issue is that the
County's CLUP Policy 7-19 provides that access to the Naples Reef should continue to be by way of
boats. However, both the County and the Coastal Commission approved beach access as a condition
of the golf course project with this CLUP policy in existence, at a location (Tomate West) which is
even closer to Naples Reef than the potential vertical access locations offered by the applicant. In
short, the 2013 EIR' s conclusion of a Class III impact is directly and irreconcilably at odds with the
2009 DEIR's conclusion of a Class I impact.
Moreover, the 2009 EIR identifies the access point west of the Project site on the applicant's
Naples Townsite lots as a possible alternative that, unlike all of the possible locations identified for
vertical access, would provide surfers and recreationalists direct and consistent access to the Naples
surfbreak. This access point, sometimes called "Tomate West" is identified in the draft Gaviota Coast
Plan as the proposed beach access location for Naples/Paradiso del Mare (see draft GCP Figure 4.5),
and was conditionally dedicated to the County for public access as part of the Golf Course Project (see
Irrevocable Offer to Dedicate Public Access Easements, 12/11/98.) Discussed further in section l.d.ii,
below, the applicant has refused to consider an access point west of the rookery that would allow
access to Naples surfbreak year round. Without access at Tomate West, the Project clearly results in
Class 1 significant' impacts to biological and recreational resources and fails to conform with the
applicable recreational access policies.
4. The Project Fails to Conform with LCP Access Policy
Vehicles accessing the Project site would utilize the existing entry/exit driveway directly off
Highway 101, and would use an existing at grade crossing to enter and exit the northbound lane or an
existing shoulder and flared driveway to enter and exit the southbound lane. The County's LCP
requires that the County make a finding that adequate road service exists for the property prior to
approving a CDP. Specifically, the policy provides:
CLUP Policy 2-6: Prior to issuance ofa development permit, the County shall make the
finding, based on information provided by environmental documents, staffanalysis, and the
applicant, that adequate public or private services and resources (i.e., water, sewer, roads,
etc.) are available to serve the proposed development. The applicant shall assume full
responsibility for costs incurred in service extensions or improvements that are required as a
result of the proposed project. Lack ofavailable public or private services or resources shall be

3

The west end of the Paradiso parcels was not routinely patrolled and the public's use of the site,
including the trail to the beach was extensive up until approximately March 2013, when the applicant
repaired the fence and posted guards on ATVs on the main access trail. See Exhibits 1 & 2, Google
Earth images from 11/2006 and 8/2012 that show clearly a number ofprominent footpaths on the site,
including a trail originating at the parking area by 101 and crossing over the inland estate parcel to the
railroad tracks then connecting to a number of trails across the ocean estate lands.
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grounds for denial of the project or reduction in the density otherwise indicated in the land use
. plan.
Although the County made this finding, several letters from Caltrans are highly critical of the County's
analysis and concludes that in fact roadway access is not adequate. For example, Caltrans
characterized the shoulder as "not a structural section of pavement and is not designed for regular
usage as proposed", that "the driveway flare is of unknown quality", and that "the use ofthe shoulder
for motor vehicle acceleration and deceleration has potential to create safety conflicts with bicycles
using the facility". (Cal trans DEIR Letter, 10/24/12). Contributing to the safety concerns, Caltrans
also notes that this "portion of US 101 is designated as part of the Pacific Coast Bicycle Route and is a
regular route for bicyclists." (/d)
Further, with respect to the analysis in the EIR, Caltrans explains:
Cal trans analysis has determined that the introduction of a single northbound left-turning
vehicle will degrade operations to an unacceptable level of service (LOS). Furthermore, the
Draft EIR indicates an existing LOS ofE for northbound left turns. However, this information
was omitted from the FEIR and constitutes an inconsistency. The proposed development will
intensify use and further degrade LOS. Additional trips at LOS ofE may constitute a
significant impact. The FEIR leaves this unmitigated.
(Caltrans FEIR Letter, 3/18/13).
Rather than address Caltrans concerns and confront the requirements in CLUP Policy 2-6 that
roadways be adequate for the proposed use, the County instead approved the Project without
addressing roadway access adequacy.
5. The Project Fails to Conform with LCP Agricultural Protection Policy
The Project site is zoned for agriculture and includes Prime Soils and Farmlands of Statewide
Importance. (FEIR Figure 3.2-1.) The entire Ocean Estate development envelope and a portion of the
Inland Estate development envelope, and a substantial portion of the Project driveway will be
constructed atop prime soils. (/d.)
The County's LCP protects against the conversion of agricultural land to non-agricultural use,
and functions to protect the rural areas against the encroachment of non-agricultural uses:
CLUP Policy 8-2: Ifa parcel is designated for agricultural use and is located in a rural area
not contiguous with the urban/rural boundary, conversion to non-agricultural use shall not be
permitted unless such conversion of the entire parcel would allow for another priority use
under the Coastal Act, e.g., coastal dependent industry, recreation and access, or protection of
an environmentally sensitive habitat. Such conversion shall not be in conflict with contiguous
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agricultural operations in the area, and shall be consistent with Section 30241 and 30242 of
the Coastal Act.
Coastal Act section 30241 (incorporated into the County's LCP by CLUP Policy 1-1):
The maximum amount ofprime agricultural/and [as defined by Coastal Act section 30113 and
Gov. Code section 51201} shall be maintained in agricultural production to assure the
protection of the areas' agricultural economy, and conflicts shall be minimized between
agricultural and urban land uses ...
Coastal Act section 30242 (incorporated into the County's LCP by CLUP Policy 1-1):
All other lands suitable for agricultural use shall not be converted to non-agricultural use
unless: {1) continued or renewed agricultural use is not feasible, or {2) such conversion would
preserve prime agricultural/and or concentrate development consistent with Section 302504•
Any such permitted conversion shall be compatible with continued agricultural use on
surrounding lands.
The Project site is rural, and is not contiguous with the urban/rural boundary. The Project extends
urban services into a rural agricultural area, allowing for residential development not only of the two
Project lots, but also of the adjacent 25 Naples Townsite lots, which are also designated for agriculture.
Overall the Project will convert at least 1 acre of prime soils to non-agricultural use. Moreover, there
is no agricultural use proposed as the dwarf citrus orchards are intended for screening and, absurdly,
the fruit of over 150 citrus trees is intended for personal consumption of the residents only. For all
intents and purposes, the Project forecloses future use of the site for agriculture. Accordingly, the
Project conflicts with the above agricultural resource protection policies.
6. The Project Fails to Conform with LCP Visual Resource Protection Policy
The Project site is highly visible from vehicles and bikes on Highway 101, from viewing
locations on Amtrak passenger trains on the Union Pacific Railroad, as well as from other public
viewing locations. Broad unobstructed views of the Pacific Ocean and Channel Islands are currently
available across the Project site. The County's LCP includes several policies protecting these views:
Coastal Act section 30251 (incorporated into the County's LCP by CLUP Policy 1-1)
The scenic and visual qualities ofcoastal areas shall be considered and protected as a
4

30250: (a) New residential, commercial, or industrial development, except as otherwise provided in
this division, shall be located within, contiguous with, or in close proximity to, existing developed
areas able to accommodate it or, where such areas are not able to accommodate it, in other areas with
adequate public services and where it will not have significant adverse effects, either individually or
cumulatively, on coastal resources .... (b) Where feasible, new hazardous industrial development shall
be located away from existing developed areas.
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resource ofpublic importance. Permitted development shall be sited and designed to protect
views to and along the ocean and scenic coastal areas, and, where feasible, to restore and
enhance visual quality in visually degraded areas. New development in highly scenic areas
such as those designated in the California Coastline Preservation and Recreation Plan
prepared by the Department ofParks and Recreation and by local government shall be
subordinate to the character of its setting.
CLUP Policy 4-3: In areas designated as rural on the land use plan maps, the height, scale,
and design ofstructures shall be compatible with the character of the surrounding natural
environment, except where technical requirements dictate otherwise. Structures shall be
subordinate in appearance to natural landforms; shall be designed to follow the natural
contours of the landscape; and shall be sited so as not to intrude into the skyline as seen from
public viewing places.
The Project, and in particular the Inland Estate and new bridge crossing the railroad, are not sited or
designed to protect public views of the ocean and scenic coastal areas.
To reduce visual impacts associated with the Inland Estate, the Project relies on screening with a dwarf
citrus orchard. The orchard will take time to mature and obscure the home, and could easily be
destroyed by various factors including the severe drought currently affecting Santa Barbara County's
water supply or the decimation of citrus trees by the Asian psyllid transmitting the HLB bacteria,
considered by most to be inevitable. Such droughts are likely to become more severe with the
onslaught of Global Climate Change, and it is foreseeable that irrigation of citrus orchards intended
solely for visual screening will be impermissible in the near future. In addition, the above visual
policies require that the structures be sited and designed (as opposed to screened) to protect public
views and be compatible with the character of its surroundings. There are alternative sites on the east
end of the property that would be less visible. Also, the estate compounds are two to three times the
average size of existing Gaviota Coast residences, and include building heights of up to 22 feet. To
achieve compliance with the above policies, the structures should relocated and redesigned with
reduced size and height.
Additionally, the new bridge over the railroad, including embankments supporting the raised road bed
will be highly visible, and will alter natural landforms in a manner inconsistent with CLUP Policy 4-3.
Discussed below, there are feasible alternatives that would avoid the need for the new bridge, and also
eliminate the need for the proposed 1.6 acres of driveway.
7. The Project Fails to Conform to LCP Hazards Policy
The Project site is the location of extensive past oil and gas development, and three abandoned
oil wells are immediately adjacent to the Ocean Estate development envelope. Discussed below, there
are hazards associated with these abandoned oil wells, that impact the safety of the Ocean Estate. The
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County's LCP prohibits development on areas of a site which are not suited for development because
of known hazards. Specifically:
CLUP Policy 3-14: All development shall be designed to fit the site topography, soils, geology,
hydrology, and any other existing conditions and be oriented so that grading and other site
preparation is kept to an absolute minimum. Natural features, landforms, and native
vegetation, such as trees, shall be preserved to the maximum extent feasible. Areas of the site
which are not suited (or development because of known soil, geologic, flood, erosion or other
hazards shall remain in open space. (emphasis added)
The letters and testimony of_Hydrogeologist and environmental geochemist Dr. Mark Kram
demonstrate that the Ocean Estate development envelope is not suited for development because of
known hazards including soil contamination from the abandoned oil wells surrounding the Ocean
Estate. Dr. Kram pointed out that the Project documents "failed to thoroughly characterize the exten of
contamination, have not evaluated whether contamination has reached the groundwater or whether it is
currently discharging to the ocean and the seal haul-out area, and failed to evaluated whether vapor
intrusion (VI) risks exist." (Kram Letter, 1/30/14, p.1 ). In Dr. Kram' s expert opinion that the proposal
to build adjacent to three abandoned oil wells "represents a potential explosion hazard." (!d.) Further,
Dr. Kram states that the proposed 30-foot setback from the oil wells is insufficient, and recommends a
100-foot setback. (Kram Letter, 7/26/13, p. 3.)
The hazards described by Dr. Kram demonstrate that the Ocean Estate development envelope is
not suited for development. CLUP Policy 3-14 requires that this area remain open space.
8. The Project Fails to Conform to CLUP Policy 2-13
The County's LCP recognizes and seeks to avoid the inherent conflict between the urban
density lots within the Naples Townsite, and the agricultural zoning and land use designation of those
lots and most of the Gaviota Coast. Specifically, CLUP Policy 2-13 provides:
Policy 2-13: The existing townsite of Naples is within a designated rural area and is remote
from urban services. The County shall discourage residential development ofexisting lots. The
County shall encourage and assist the property owner(s) in transferring development rights
from the Naples townsite to an appropriate site within a designated urban area which is
suitable for residential development. Ifthe County determines that transferring development
rights is not feasible, the land use designation ofAG-II-1 00 should be re-evaluated.
The Project involves the extension ofurban services to the applicant's 25 Naples lots,
encouraging as opposed to discouraging residential development in a manner contrary to CLUP Policy
2-13. The County has not evaluated transferring development rights on the 25 Naples lots as a part of
this Project. The County's TDR program for the Naples lots at the nearby Santa Barbara Ranch was
itself wholly ineffective as adopted, but the policy enabled the applicant to transfer development rights
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within the applicant's holdings - in that case onto other portions of the property that could support
increased levels of development. Assuming, arguendo, that the applicant possesses any development
rights to Naples lots, the applicant should be required to integrate a TDR alternative which could
involve, for example, increasing densities on the inland estate lands in exchange for reducing or
eliminating development on the Naples lots, as contemplated by CLUP Policy 2-13. The County's
miserly CEQA review, driven by the applicant's insistence on piecemeal environmental review of their
development, precludes consideration of comprehensive solutions that could integrate TDR, clustering
of development at higher densities, and better protection of the sensitive resources on this site as is
generally contemplated by CLUP Policy 2-13.
9. There Are Feasible Project Alternatives that Conform with the County's LCP and Public
Access Policies in the Coastal Act
Project alternatives, including the "Coastal Commission" and "East-Side" alternatives
evaluated in the EIR, would substantially reduce impacts to the seal rookery, impacts to white-tailed
kite, and impacts to public access. In addition, clustering the two homes at the eastern end would
substantially reduce the extent of Project infrastructure including reducing the length of project
driveways, and eliminating the new visual impact associated with constructing a new bridge over the
railroad at the west end of the property because the existing bridge could be used. The east end
alternatives would also reduce the growth inducing impact associated with extending the waterline to
the western boundary of the site making water available to serve the applicant's 25 Naples Townsite
lots.
Additionally, an off-site alternative that appears to be feasible and capable of avoiding or
reducing numerous significant Project impacts is relocation of the Ocean Estate to the Applicant's
"Naples Townsite" lots immediately west of the Project lots, north of the railroad right of way. These
lots are undeveloped, and offer alternative locations for the Ocean Estate that would avoid impacts to
the seal rookery and white-tailed kite nest. These lots also include "Tomate West", the preferred
location for vertical coastal access to the Naples surfbreak and Burmah beach (see section l.c.ii,
above). Additionally, these lots are linked to the Project because the 10-inch potable waterline would
provide sufficient water capacity to enable development of these Naples lots, which is recognized as a
growth inducing impact of the Project. (See FEIR pp. 5.0-3- 5.0-4),
The FEIR did not analyze this alternative in detail, summarily rejecting the use of the
applicant's Naples Lots because:
Irrespective of development on alternative parcels, these two existing legal parcels would
continue to be subject to development requests consistent with the allowable use of
construction of a single-family home on each parcel. This could create a circumstance where
the alternative would foster increased development. Given these factors, analysis of off-site
alternatives was considered both infeasible and unproductive.
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(FEIR p. 6.0-6.)
At the March 20, 2013 Planning Commission hearing, we brought a document to the
Commission's attention that was attached to a public comment letter and included in the FEIR. That
document, a covenant restricting development pursuant to an agreement between the owners of the
Project site and owners of the adjacent parcel to the east that provided a utility easement across that
property, also restricts development on the two Project lots as well as the applicant's Naples Townsite
lots to two homes. Specifically, the relevant provision of the covenant provides:

9. Covenant to Restrict Development. Grantee, for itself, and its successors and assigns,
covenants and agrees for the benefit of Grantor and the Servient Property that Grantee shall not
construct or install any improvements on the Dominant Property, except that Grantee may
construct two homes that together with related structures permitted to support each such home,
shall not collectively exceed 20,000 square feet for each home. The site for each home shall be
limited to the approximate locations on Grantee's property shown on Exhibit C-1 attached
hereto, provided, however, that Grantee may change the location of either or both of such sites:
(a) if such change is required for approval of a site by the governing regulatory authorities, and
(b) if Grantee provides Grantor with reasonable advance notice of any public proceedings
respecting the change of such locations.
(FEIR p. 11.0-308.) The "Dominant Property" is defined by the agreement in Exhibit A (Legal
Description for Dominant Property), which lists the following parcels (most described by APN
number), which consist of the two Project lots and the Applicant's 25 "Naples Townsite" lots.
79-200-04, 79-200-08, 79-180-48, 79-180-50, 79-160-57, 79-180-59, 79-180-61' 79-180-54,
79-180-56,79-180-66, 79-180-68, 79-180-49, 79-180-58, 79-180-60, 79-180-55, 79-180-69,
79-180-62, 79-180-64, 79-180-51,79-180-65, 79-180-53, 79-180-70, 79-180-63, 79-180-52,
79-180-10, Parsons Pipeline Easement, Portions of Santa Lucia Avenue, Pompeii Avenue, 4th
Avenue and 5th Avenue within the Townsite ofNaples
(FEIR p. 11.0-315- 11.0-323.)
This "Covenant to Restrict Development" contradicts the EIR's capricious rejection of feasible
off-site alternatives that can avoid and reduce significant Project impacts (above, see FEIR p. 6.0-6.)
Because the applicant agreed to a legal restriction allowing only two homes on its entire holding in
exchange for the right to a utility easement, there is no basis for concluding that an off-site alternative
which develops two homes on the applicant's entire holding is infeasible.
The applicant has also contended that "It is a private agreement entered into for the benefit of
the two parties, enforceable only by those parties, and there was no intent to limit future development
on the Naples lots." (Applicant's 11/15/13 letter to the Planning Commission, pp. 4-5.) However,
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FEB 13 2014

February 11, 2014
On February 4, 2014 Santa Barbara County took final action on the appealable development
described below:
X

Appealable Coastal Development Permits 06CDH-00000-00038 and 06CDH-0000000039

X

Appealable Coastal Development Permits 09CDP-00000-00045 and 1OCDP-0000000094 following discretionary cases 07CUP-00000-00065 and IOCUP-00000-00039

Project Applicant: ,
April Winecki, Dudek
621 Chapala Street
Santa Barbara, CA 9310 1
(805) 963-0651

t

i

,,

Property Owner:
Brooks Street
Chris. Y elich and Howard Zelefsky
1300 Quail Ave., Suite 100
Newport Beach, CA 92660
(949) 833-0222

Project Description: Request of Brooks Street to consider the following:
a)

06CDH-00000-00038, [applicati~y 27, 2006; REVISEB September 19, :tQ±+]·
for a Coastal Development Permit in compliance with Section 35-169 of the Article II
Coastal Zoning Ordinance, on property zoned AG-II-100 (APN: 079-200-004, known as the
ocean lot) to allow construction of a 5,806 square foot residence with an attached 1,421
square foot garage/mechanical space, a detached 800 square foot guesthouse, 651 square
foot guesthouse garage and pool;

b)

06CD H -00000-00039, 1fappi1eat1tJn-fi1e& orr.Tuiy··;18.;..2006;-R:E"\f!S1!I'Y&pterrrberi:9;~Hl
for a Coastal Development Permit in compliance with Section 35-169 of the Article II
Coastal Zoning Ordinance, on property zoned AG-II-100 (APN: 079-200-008, known as the
inland lot) to allow construction of a residence 7,326 (gross) square feet in size with an
attached 1,83 7 square foot basement and garage/mechanical space, a detached 800 square
foot guesthouse and pool;

c)

07CUP-00000-00065, [application filed on August 9, 2007] for a Minor Conditional Use
Permit in compliance with Section 35-172 of the Article II Coastal Zoning Ordinance, on
property zoned AG-II-1 00; to allow construction of two water lines, an 8-10 inch potable
line and a 4 inch reclaimed line, that would extend west from an existing Goleta Water
District water line located near the Bacara Resort, to APN 079-200-004 (the Ocean Estate)
and APN 079-200-008 (the Inland Estate). The water line would cross the adjacent parcel,
APN 079-200-005, situated between the Bacara Resort and the project site, through a
proposed utility corridor that would be 20 feet in width. The water line would be privately
owned and sized to only accommodate the proposed residential and agricultural
development on the Ocean and Inland Estates. The extended water line to serve the Ocean
and Inland Estates would measure approximately 7,500 feet in length;

····························································································•································
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d)

09CDP-00000-00045, [application filed on July 21, 2009] for a Coastal Development
Permit in compliance with to 35-169 of the Article II Coastal Zoning Ordinance, on
property zoned AG-II -1 00; allow construction of two water lines, an 8-10 inch potable line
and a 4 inch reclaimed line, that would extend west from an existing Goleta Water District
water line located near the Bacara Resort, to APN 079-200-004 (the Ocean Estate) and APN
079-200-008 (the Inland Estate). The water line would cross the adjacent parcel, APN 079200-005, situated between the Bacara Resort and the project site, through a proposed utility
corridor that would be 20 feet in width. The water line would be privately owned and sized
to accommodate the proposed residential and agricultural development on the Ocean and
Inland Estates. The extended water line to serve the Ocean and Inland Estates would
measure approximately 7,500 feet in length;

e)

lOCUP-00000-00039, [application filed on November 12, 2010] for a Major Conditional
Use Permit in compliance with Section 3 5-172 of the Article II Coastal Zoning Ordinance,
on property zoned AG-II-100; to allow construction of a portion of the Coastal Trail across
APN 079-200-004 (the Ocean Estate). The constructed portion of the Coastal Trail would
. measure approximately 1,600 feet in length;

f)

lOCDP-00000-00094, [application filed on November 12, 2010] for a Coastal Development
Permit in compliance with to 35-169 of the Article II Coastal Zoning Ordinance, on
property zoned AG-II-100; allow construction of a portion ofthe Coastal Trail across APN
079-200-004 (the Ocean Estate). The constructed portion of the Coastal Trail would
measure approximately 1,600 feet in length;

and to certify the Environmental Impact Report (09EIR-00000-00003, Revised February 2013,
Biological Resources Section Revised August 2013) pursuant to the State Guidelines for
Implementation of the California Environmental Quality Act As a result of this project,
significant unavoidable effects on the environment are anticipated in the following categories:
Aesthetics (cumulative) and Cultural Resources (direct and cumulative). A complete project
description is provided below:
·
The proposed Ocean Estate residence would be 5,806 (gross) square feet in size, with an attached
1,421 square foot garage/mechanical space, a detached 800 square foot guesthouse with attached
651 square foot garage, and a pool. Future structural development and earth disturbance
associated with the proposed Ocean Estate would be limited to a 1. 9-acre development envelope.
The proposed Ocean Estate would also include designation of a 1.7-acre envelope which would
allow agricultural activities such as orchards, row crops, and horse/livestock keeping. Except for
fencing and utilities, no buildings, structures, or hardscape is permitted within the agricultural
envelope. The maximum height of the proposed residence and garage is 20 feet and the
maximum height of the proposed guest house and attached garage is 21 feet. The proposed
Inland Estate residence would be 7,326 (gross) square feet in size with an attached 1,837 square
foot basement and garage/mechanical space, a detached 800 square foot guesthouse and a pool.
Future structural development and earth disturbance associated with the proposed Inland Estate
would be limited to a 2.5-acre development envelope. The proposed Inland Estate would also
include designation of a 16.3- acre envelope which would allow agricultural activities such as
orchards, row crops, and horse/livestock keeping. Except for fencing and utilities, no buildings,
structures or hardscape is permitted within the agricultural envelope. The maximum height of all

proposed Inland Estate development is 22 feet, and is designed to be a minimum of 11 feet, 10
inches below the road grade of Highway 101 to maintain public horizon and blue water views
over the development. Total project grading would include approximately 16,890 cubic yards
(cy) of cut and approximately 13,280 cy of fill. One blue gum eucalyptus'tree would be removed.
Landscaping includes native and drought tolerant species including six 36-inch-box oaks and
4.7-acres of dwarf and/or semi-dwarf orchard trees. Only organic and biodegradable fertilizers
and pesticides/herbicides shall be used on-site. The Ocean and Inland Estates would be served by
a new shared access driveway. The driveway would enter the site via the existing site entrance
off of US Highway 101 at the east side of the property and extend west through the property to
the Inland Estate. The driveway would then extend from the Inland Estate, over the UPRR
(Union Pacific Railroad) tracks via a new bridge, to the Ocean Estate. The driveway would be
1.6 acres in total area. The bridge would be 215 feet long and 17.25 feet wide and would be
supported on either side by bridge embankments. Grading for the bridge embankments on the
ocean lot would include approximately 110 cy of cut and 9,100 cy of fill, and for the Inland lot
approximately 75 cy of cut and 3,160 cy of fill. Bridge abutments would be supported on a 3:1
slope on the inland lot and a 2:1 slope on the ocean lot. The bridge will be constructed of
weathered steel with wood rail cap and wood decking over a poured concrete deck. The applicant
has received design approval and approval of a private easement for the bridge from UPRR.
Water would be obtained from the Goleta Water District. The proposed project would include
construction oftwo private water lines, an 8 to 10 inch potable water line and a 4 inch reclaimed
water line, extending from the existing Goleta Water District line to serve the Ocean and Inland
Estates. Currently, the Goleta Water District service line terminates off-site near the Bacara
Resort. The A private water line would be extended through an existing 20 foot easement across
the adjacent Gaviota Holdings property (APN 079-200-005) to the project site. The water line
would be privately owned and would serve the proposed residential and agricultural development
on the ocean and inland lots. The complete water line to serve the Ocean and Inland Estates
would be approximately 7,500 feet in length. Sanitary service would be provided through private
septic systems as approved by Environmental Health Services. Fire service would be provided by
Santa Barbara County Fire.
The project includes a number of offers to dedicate (OTD) easements for both vertical and lateral
public access and recreation facilities, contingent on approval ofthe proposed project as depicted
on the Proposed Project and Open Space or Conservation Easement site plan. The proposed OTD
includes: 1) A segment of the California Coastal Trail along the length of the ocean lot including
a loop trail and lookout points; 2) Portions of the Coastal Trail are defined as "Floating Trail" to
allow for the best initial trail alignment. Approximately 1,600 linear feet of the total length of the
California Coastal Trail (from Eagle Canyon to the UPRR crossing) on-site would be constructed
by the property owner; 3) Vertical access to the beach from the California Coastal Trail at one of
seven potential vertical beach access trail locations; 4) An access road from the existing site
entry from Highway 101 to a parking lot for up to 20 vehicles (at one of two potential locations);
5) Pedestrian access from a parking lot and over the Union Pacific Railroad tracks from the
inland lot to the Coastal Trail (at one of two potential alignments); and,6) Access along the
length of the property on the beach from the base of the bluffs to the mean high tide line. The

1,600 lineal feet of California Coastal Trail constructed by the applicant will be located within a
20 foot easement and will be a multi-use trail consisting of a 6 foot wide decomposed granite
path with two foot shoulders and low native vegetation plantings. Construction of this portion of
the Coastal Trail will be completed concurrently with the installation of utility lines and will be
fully completed prior to building permit issuance for the first residence constructed. With the
exception of 1,600 feet of Coastal Trail, which is proposed to be constructed by the applicant, the
exact location of future trails, parking, vertical beach access and access over the UPRR tracks
(including UPRR and PUC [Public Utilities Commission] easement and design approval) will be
determined at a future date by the County of Santa Barbara. The applicant (Brooks Street) will
partner with the County of Santa Barbara to negotiate the approval of the public easement with
UPRR and the PUC across the UPRR tracks.
The project includes a proposed approximately 117 acre Open Space or Conservation Easement
extending over both the ocean and inland lots from Eagle Canyon to Drainage #5 on the west as
depicted on the Open Space Conservation Easement site plan (included as Attachment-H to the
November 12, 2013 Staff Memorandum to the Planning Commission). Aside from construction
allowed under the Open Space or Conservation Easement Management Condition, no
development would occur within The Easement, in perpetuity. The proposed project includes
habitat restoration as identified in the Conceptual Upland and Riparian Mitigation and
Monitoring Plan (Dudek, January 2012). This restoration would occur within a 23.56 acre
portion of The Easement.
The proposed project includes the deposit of $20,000 of seed money for the formation of a
Gaviota Seals Watch volunteer group. The project applicant (Brooks Street) shall deposit the
funds with the County of Santa Barbara. Release of the funds shall not occur unless and until the
first Coastal Development Permit for the proposed project is issued and the Project approval is
"final" and no longer subject to administrative or judicial challenge. The Project approval shall
be deemed "final" when all administrative appeal periods have expired without an appeal having
been filed; or when all statutes of limitation for judicial challenge to the Project approval have
expired without litigation being filed; or, if litigation is filed, when a successful defense in such
litigation has resulted in a final judgment upholding the Project approval.
The proposed project includes contribution of $500,000 of seed money for the benefit of the ·
Santa Barbara County Trails Council, or similar qualified nonprofit organization or public
agency acceptable to the Planning Director, should the Santa Barbara County Trails Council no
longer be available to accept and/or utilize the endowment, for the specific purpose of funding
implementation (design, permitting, construction and/or maintenance) of the proposed Paradiso
del Mare public access easements on parcels 079-200-004 and 079-200-008. Payment of the
public access implementation endowment funds shall occur only when the project approval is no
longer subject to administrative or judicial challenge, when all administrative appeal periods
have expired without an appeal having been filed; or when all statutes of limitation for judicial
challenge to the Project approval have expired without litigation 2 being filed; or, if litigation is
filed, when a successful defense in such litigation has resulted in a final judgment upholding the

Project approval. Concurrent with issuance of the first building permit for the Paradiso del Mare
project, the applicant shall deposit the $500,000 public access implementation endowment funds
into an interest bearing escrow account, or similar account, to be established and managed by the
Santa Barbara County Trails Council, or similar qualified nonprofit organization or public
agency acceptable to the Planning Director should the Santa Barbara County Trails Council no
longer be available to accept and/or utilize the endowment. Release of funds and any accrued
interest from the public access implementation endowment account shall not occur until County
Planning and Development has reviewed and approved the proposed use of the funds as being
consistent with the intent and purpose of this condition.
Location: The project involve AP No's. 079-200-004, 079-200-005, and 079-200-008, located
south of Highway 101 approximately one mile west of the City of Goleta in the Gaviota area,
Third Supervisorial District, Santa Barbara County, California.

The receipt of this letter and the attached materials start the 10 working day appeal period during
which the County's decision may be appealed to the Coastal Commission. Appeals must be in
writing to the appropriate Coastal Commission district office.
Please contact Nicole Lieu, the case planner at (805) 884-8068 if you have any questions
regarding the County's action or this notice.
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Attachments:
Final Action Letter dated February 11, 2014
cc:

Brooks Street, Chris Yelich and Howard Zelefsky, 1300 Quail Ave., Suite 100, Newport
Beach, CA 92660
Dudek, April Winecki, 621 Chapala Street, Santa Barbara, CA 9310 1
Penfield and Smith, Mike Osborn, 111 E. Victoria Street, Santa Barbara, CA 93101
Ana Citrin, Law Office of Marc Chytilo, P.O. Box 92233, Santa Barbara, CA 93190
Ellison Folk, Shute Mihaly & Weinberger, 396 Hayes Street, San Francisco, CA 94102
Mark Wilkinson, Executive Director, Santa Barbara County Trails Council, 650 Ash
Avenue #B, Carpinteria, CA 93013
G:\GROUP\PERMIITING\Case Files\CDH\06-cases\06CDH-00000-00038 Dos Pueblos - Lot I \NOTICE OF FINAL
ACTION.doc

County of Santa Barbara
Planning and Development
Glenn S. Russell, Ph.D., Director
Dianne Black, Assistant Director

February 11, 2014

Ana Citrin
Law Office of Marc Chytilo
P.O. Box 92233
Santa Barbara, CA 93190
RE:

BOARD OF SUPERVISORS
HEARING OF FEBRUARY 4, 2014

Appeals of tlte County Planning Commission's ·Approval of tlte Paradiso del Mare Ocean
and Inland Estates Project; 13APL-00000-00027, 13APL-00000-00028

Hearing to consider the appeals of the Planning Commission's December 4, 2013 approval of the
Paradiso del Mare Ocean and Inland Estates Project. The project involves AP No's. 079-200-004,
079-200-005, and 079-200-008, located south of Highway 101 approximately one mile west of the City
of Goleta in the Gaviota area, Third Supervisorial District.
Dear Ms. Citrin:
At the Board of Supervisors' hearing of February 4, 2014, the Board of Supervisors took the following
actions:
I) Accepted, and carried by a vote of 5 to 0, documents into the record pursuant to Board of
Supervisors Resolution 91-333, as follows:
1.

Letter and memorandum from the Santa Barbara County Trails Council dated January
31,2014 and received on Friday, January 31,2014 at 2:02PM;

2.

Letter from the County Riding and Hiking Trails Advisory Committee dated February 1,
2014 and received Monday, February 3, 2014 at 11:04 AM;

3.

Letter from Dudek dated January 31, 2014 and received Friday January 31, 2014 at 5:54
PM;

4.

Memorandum dated January 31, 2014 from Santa Barbara County Planning and
Development and received on January 31, 2014 at 3:17 PM, and;

5.

Memorandum dated February 3, 2014 from Santa Barbara County Public Health and
received on February 3, 2014 at 4:07pm.

···············································································• ···············································································
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Board of Supervisors' Hearing ofFebruary 4, 2014
Appeals of the County Planning Commission's Approval of he Paradiso del Mare Ocean and Inland Estates Project; Case
Nos. I 3APL-00000-00027, I 3APL-00000-00028
Page2

II) Supervisor Farr moved, seconded by Supervisor Adam, and carried by a vote of5 to 0 to:
1.

Deny the appeal, Case No. 13APL-00000-00028; and; acknowledge the withdrawal of
Case No. 13APL-00000-00027 as reflected in the letter and memorandum from the
Santa Barbara Trails Council dated January 31, 2014, incorporated as Attachment-A to
the Planning and Development memorandum dated January 31, 2014;

2.

Make the required findings for approval of the project specified in Attachment-! of the
Board Letter, dated February 4, 2014, including CEQA findings;

3.

Certify the Environmental Impact Report, 09EIR-00000-00003 (included as
Attachment-3 to the January 21, 2014 Board Letter) as modified by the August 2013
Updated Biological Resources Section (3.4) of the EIR (included as Attachment-4 to the
January 21, 2014 Board Letter), EIR Revision Letter RV1 dated March 19, 2013
(included as Attachment-S to the January 21, 2014 Board Letter), and EIR Revision
Letter RV2, (included as Attachment-6 to the January 21, 2014 Board Letter) and adopt
the mitigation monitoring program contained in the conditions of approval; and,

4.

Approve de novo the project, Case Numbers 06CDH-00000-00038, 06CDH-0000000039, 09CDP-00000-00045, 07CUP-00000-00065, lOCUP-00000-00039, and 10CDP00000-00094 subject to the conditions of approval included as Attachment-2 to the
Board Letter, dated February 4, 2014, as modified by the Planning and Development
memorandum dated January 31, 201.4.

Final action by the County on this project may be appealed to the Coastal Commission by the
applicant, an aggrieved person, as defined above, or any two members of the Coastal
Commission within the 10 working days following the date the County's Notice of Final Action is
received by the Coastal Commission.

Sincerely,

~nt.·~
DIANNE M. BLACK
ASSISTANT DIRECTOR

cc:

Case File: 06CDH-00000-00038, 06CDH-00000-00039, 07CUP-00000-00065, 09CDP-00000-00045, IOCUP-0000000039, IOCDP-00000-00094; 13APL-00000-00027, 13APL-00000-00028
Clerk of the Board
California Coastal Commission, 89 S. California Street, Suite 200, Ventura, CA 93001
Owner: Brooks Street, Chris Yelich and Howard Zelefsky, 1300 Quail Ave. Suite 100, Newport Beach, CA 92660
Engineer: Penfield & Smith, Mike Osborn, I I I E. Victcria Street, Santa Barbara, CA 93 I 0 I
Applicant: April Winecki, Dudek, 62 I Chapa Ia Street, Santa Barbara, CA 93 I 0 I
Appellant: Ellison Folk, Shute Mihaly & Weinberger, 396 Hayes Street, San Francisco, CA 94 I 02
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ATTACHMENT 1: FINDINGS
1.0 CEQA FINDINGS: FINDINGS PURSUANT TO PUBLIC RESOURCES CODE SECTION
21081 AND THE CALIFORNIA ENVIRONMENTAL QUALITY ACT GUIDELINES
SECTIONS 15090 AND 15091:
1.1

CONSIDERATION OF THE ENVIRONMENTAL IMPACT REPORT: The Final
Environmental Impact Report, 09EIR-00000-00003 (Revised February 2013) as modified
by EIR Revision Letter RV1 dated March 19, 2013, EIR Revision Letter RV2, dated
November 12, 2013 and the updated August 2013 Biological Resources section (3.4) of
the EIR was presented to the Board of Supervisors and all voting members of the Board
of Supervisors reviewed and considered the information contained in the Final EIR,
09EIR-00000-00003,its Appendices contained within Final EIR Volume I, February
2013 (Final EIR Appendices F3.1 through F3.3, F3.8 and F3.13, Draft Revised EIR
Appendices 1.0 and 3.2 through 3.14) EIR Revision Letter RV1, EIR Revision Letter
RV2, and the updated August 2013 Biological Resources section (3.4) of the EIR prior to
approving the project. In addition, all voting members of the Board of Supervisors have
reviewed and considered testimony and additional information presented at or prior to
public hearing on March 20, 2013, November 20, 2013 and February 4, 2014. The Final
EIR reflects the independent judgment and analysis of the Board of Supervisors and is
adequate for this proposal.

1.2

FULL DISCLOSURE: The Board of Supervisors finds and certifies that the Final EIR,
09EIR-00000-00003 (Revised February 2013) as modified by EIR Revision Letter RV1
dated March 19, 2013, EIR Revision Letter RV2, dated November 12, 2013 and the
updated August 2013 Biological Resources section (3.4) of the EIR constitutes a
complete, accurate, adequate and good faith effort at full disclosure under CEQA. The
Board of Supervisors further finds and certifies that the Final EIR has been completed in
compliance with CEQA.

1.3

LOCATION OF RECORD OF PROCEEDINGS: The documents and other materials
which constitute the record of proceedings upon which this decision is based are in the
custody of the Clerk of the Board located at 105 E. Anapamu Street, Room 407, Santa
Barbara CA, 93101.

1.4

FINDINGS THAT CERTAIN UNAVOIDABLE IMPACTS ARE MITIGATED TO
THE MAXIMUM EXTENT FEASIBLE: The Final EIR, 09EIR-00000-00003 (Revised
February 2013) as modified by EIR Revision Letter RV1 dated March 19, 2013, EIR
Revision Letter RV2, dated November 12, 2013 and the updated August 2013 Biological
Resources section (3.4) of the EIR for the Paradiso del Mare Ocean and Inland Estates
project identified environmental impacts which cannot be fully mitigated and are
therefore considered unavoidable (Class I). Those impact areas are: Cultural Resources
(direct and cumulative) and Aesthetics (cumulative). To the extent the impacts remain
significant and unavoidable, such impacts are acceptable when weighed against the
overriding social, economic, legal, technological, and other considerations set forth in the
Statement of Overriding Considerations included herein. For each of these Class I
impacts identified by the Final EIR, 09EIR-00000-00003, feasible changes or alterations
have been required in, or incorporated into, the project which avoid or mitigate the
impact to the maximum extent feasible, as discussed below:
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Cultural Resources
The EIR concludes that the project would result in significant and unavoidable direct and
cumulative impacts to cultural resources as a result of placing the proposed off-site utility
corridor across a significant prehistoric archaeological site (CA-SBA-76). The proposed
project would require placement of a fill cap over a portion of the site in order to bring
water service lines to the property. CA-SBA-76 is considered particularly important due
to its size, the density of cultural remains, the site’s potential to provide substantial
archaeological data, and well-known and significant Native American concerns regarding
impacts to the site. A statement of overriding considerations citing the economic, legal
and social public benefits of the project has been adopted for this impact (refer to Section
1.7, below). In addition, the Board of Supervisors finds that the mitigation measures
applied to the proposed project mitigate impacts to the maximum extent feasible.
Specifically, MM CR-3a (condition no. 32) requires that a Phase I presence-absence
testing program be implemented at eastern and western margins of CA-SBA-76 along the
20 foot wide utility easement corridor beginning begin 200 feet outside of the currently
mapped site boundaries and proceeding toward the site until cultural materials are
identified. The measure further requires that, upon discovery of cultural materials,
presence/absence testing shall cease and a 100 foot buffer established outward from the
point of discovery. Lastly, the measure requires Native American monitoring during
work activities and placement of a notation on the final plans designating the 100 foot
buffer as unbuildable area. This measure would lessen environmental effects to thhe
maximum extent feasible because it would ensure that important archaeological
information from the site would remain undisturbed and protected for future study or
long-term preservation. Additionally, definition of the outer boundaries of the site within
the utility corridor, and establishment of a 100 foot buffer would allow avoidance of the
site to the maximum extent feasible.
MM CR-3b (condition no. 33) requires additional consultations with the Santa Ynez
Tribal Elders Council and other interested Native American representatives to ensure that
their concerns are taken into account during the course of the project. This measure
would substantially lessen environmental effects because it would ensure that Native
Americans, who have expressed considerable interest in the site, would be consulted prior
to initiation of the project.
MM CR-3c (condition no. 34) requires that an ethnohistorian prepare an ethnohistory and
descendant genealogy of the archaeological site area. This measure would lessen
environmental effects to the maximum extent feasible because it would collect and
document information pertaining to the ethnohistory of the site and would help to address
Native American concerns pertaining to impacts to the site. MM CR-3d (condition no.
35), requires that, following completion of required fieldwork and consultations,
geotextile matting and clean, culturally sterile, chemically neutral fill shall be deposited
across the specified portion of this site where the utility corridor will cross. These
activities would also be monitored by a Native American representative. This measure
would lessen environmental effects because it would place the utility line in a fill cap
rather than a trench through the site in a manner that would protect the site from
degradation as a result of the use of inappropriate fill material and would separate the site
from the fill using geotextile matting. Finally, MM CR-3e (condition no. 36) requires revegetation of the fill soil overlying the utilities easement with an appropriate mix of
native species.
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Mitigation to completely avoid the need to place a fill cap over CA-SBA-76 would not be
feasible. In an attempt to avoid the need to place a fill cap over a portion of CA-SBA-76,
the project applicant explored a number of potential alternative locations including
realignment of the utility corridor on private property north of HWY 101, realignment
within the HWY 101 Caltrans right-of-way, and realignment within the Union Pacific
Railroad (UPRR) right-of-way. In addition, the applicant consulted with two different
owners of the property to the east (where the utility corridor and impact to CA-SBA-76
would occur) in order to attempt to negotiate realignment of the utilities easement on that
property. Ultimately, these attempts resulted in denial of the requests by Caltrans and
UPRR and refusal by the northern and eastern property owners for utility corridor
realignment.
Caltrans policy does not permit non-California Public Utilities Commission controlled,
privately owned utilities within their ROW due to potential liability, except in limited
situations where utilities are being extended across a highway to a property under a
common ownership on both sides of the highway.1 The applicant tried for several years to
establish common ownership on both sides of the highway and was unsuccessful. The
applicant attempted to secure encroachment permits for installing both parallel (within
the UPRR right-of-way) and perpendicular (crossing the UPRR right-of-way) utility
corridors to serve the proposed project. However, UPRR denied several conceptual plans
submitted by the applicant to secure a conceptual approval for the encroachment permits.
The limitations presented by Caltrans and UPRR restrictions present legal barriers to
realigning the utility corridor.
The applicant tried to secure a utility easement from the land located north of the project
site (Parsons), across the Gaviota Holdings (now referred to as 8501 Hollister.) property
directly adjacent to and east of the site, and/or across lands located north. The applicant
also attempted to purchase property from Parsons. These attempts were unsuccessful as
the neighboring property owners elected not to allow the relocation of the utility line or to
sell their property to the applicant. These refusals have been documented by
correspondence from each of the property owners. The inability to receive agreement
from property owners from the north and east to realign the utility corridor presents a
legal barrier making realignment on these properties infeasible. No other measures are
known which would further reduce the impact. Therefore cultural resource impacts would
be mitigated to the maximum extent feasible and this finding can be made.
Aesthetics
The EIR concludes that the proposed project together with the adjacent Naples Townsite
development and other development in the surrounding area would result in a significant
and unavoidable cumulative aesthetic and visual impact (Class I). This impact would
occur as a result of the transition of the Gaviota Coast from a predominantly rural area
into one that is increasingly characterized by residential estates. Although project-specific
aesthetic impacts would be reduced to Class II through mitigation, the proposed project’s
contribution to the cumulative aesthetic impact was determined to be significant and
unavoidable. The project’s contribution was determined to be significant and unavoidable
1

Paradiso del Mare Service Extension and Coastal Access Offers to Dedicate Alternatives
Analysis, November 5, 2010.
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as a result of the fact that the proposed estates will be visible in the otherwise rural
coastal plain of the Eastern Gaviota Coast. A statement of overriding considerations
citing the economic, legal and social public benefits of the project has been prepared for
this impact (refer to Section 1.7, below).
In addition, mitigation measures have been applied to the proposed project which would
lessen this significant environmental effect to the maximum extent feasible. MM-AES-1a
(condition 3) requires that all cut slopes excavated to reconstruct the existing access
roadway be landscaped in a manner that will reduce the visibility and prominence of any
exposed slopes and soils, and requires grading that will mimic native habitat forms on
and around such slopes and limits. MM-AES-1a further requires that grading follow and
extend the underlying natural topography of the site and limits average fill depth to 18
inches. This will reduce the project’s contribution to the overall cumulative impact by
ensuring that grading for the proposed project does not result in landforms or exposed dirt
that would appear unnatural to the site. MMAES-1b (condition 4) requires submittal of a
landscape plan and requires that landscaping be maintained for the life of the project.
MM-AES-1c (condition 5) requires that the dwarf citrus orchard proposed as a part of the
project be maintained at a height below the grade of US Highway 101 to protect bluewater views and requires that the trees be maintained throughout the life of the project.
This measure will protect blue-water views and will ensure that the trees (which provide
screening of the proposed estates) are maintained for the long-term. As the Gaviota Coast
has historically supported agricultural areas, including row-crops and orchards, the
proposed trees would be consistent with the surrounding area and their long-term
maintenance will camouflage and reduce the project’s contribution to the overall
cumulative impact.
MM-AES-3a (condition 6) requires review of the project and any future proposed
development by the Central Board of Architectural Review (BAR); MM-AES-3b
(condition 7) requires that all proposed and future structural development on the project
site occur within the proposed development envelopes; and, MM-AES 3c (condition 8)
requires that proposed and future structures be limited to 22 feet in height and that they
be designed to protect blue-water views. These measures will ensure that both the
proposed project and any future development is reviewed for appropriate design and
materials by the CBAR, that structures will be located within development envelopes
clustered toward the western edge of the site and that blue-water views over structures of
single-story/minimal height are maintained for the long term. These measures will
reduce the project’s contribution to the overall cumulative impact because they address
both current and future development, provide long-term protection of blue-water views,
and ensure that structures will be clustered toward the western edge of the site. Clustering
toward the western portion of the site addresses the overall cumulative impacts because
the Naples property is located to the west and location of the proposed structures toward
this portion of the site will cluster the estates with any potential future development on
the Naples lots.
MM-AES-3d (condition 9) requires that natural building materials (e.g. wood, stone) and
colors compatible with surrounding terrain (earth-tones and non-reflective paint) be used
on exterior surfaces of all structures. This measure will help to ensure that the proposed
structures blend into the site as much as possible to reduce their visibility, thereby
reducing the project’s contribution to the overall cumulative impact. MM-AES-4
(condition 10) requires that lighting be of low intensity/low glare design, minimum
height, and hooded to direct light downward onto the subject lot. This measure will
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reduce the visibility of the proposed project during nighttime, thereby helping to preserve
the rural nature of the site, characterized by dark night skies.
No other measures are known which would further reduce the project’s significant and
unavoidable contribution to cumulative aesthetic impacts on the Gaviota Coast.
Therefore, aesthetic impacts would be mitigated to the maximum extent feasible and this
finding can be made.
1.5

FINDINGS THAT CERTAIN IMPACTS ARE MITIGATED TO INSIGNIFICANCE
BY CONDITIONS OF APPROVAL: The Final EIR, 09EIR-00000-00003 (Revised
February 2013) modified by EIR Revision Letter RV1 dated March 19, 2013, EIR
Revision Letter RV2, dated November 12, 2013 and the updated August 2013 Biological
Resources section (3.4) of the EIR identifies several subject areas for which the project is
considered to cause or contribute to significant, but mitigable environmental impacts
(Class II). For each of these Class II impacts identified by the Final EIR, 09EIR-0000000003, feasible changes or alterations have been required in, or incorporated into, the
project which avoid or lessen the significant environmental effect to insignificance, as
discussed below:
Aesthetics
Significant but mitigable impacts identified in the Aesthetic Resource analysis of the EIR
include: impacts to scenic vistas from Highway 101 and the Union Pacific Railroad
(UPRR); impacts associated with development adjacent to scenic resources; impacts
associated with addition of new elements into the undeveloped landscape; and nighttime
lighting. Mitigations identified in the EIR would: restrict site grading such that surficial
recontouring of the site would not noticeably affect the topography of the site (MM-AES1a, condition 3); require preparation and submittal of landscape plans that address
maintenance of the developed areas, orchards and open spaces on the lots (MM-AES-1b,
condition 4); require use of dwarf and semi-dwarf citrus only in the designated orchard
areas to maintain blue ocean views for the public (MM-AES-1c, condition 5); require
review of development by the Central Board of Architectural Review (CBAR) (MMAES-3a, condition 6); restrict development to within designated envelopes (MM-AES3b, condition 7); limit new structures to a maximum height of 22 feet above natural or
finished grade, whichever results in a lower building height (MM-AES-3c, condition 8);
require use of natural building materials and colors (MM-AES-3d, condition 9); and
restrict lighting design to ensure that any exterior lighting is of low intensity and low
glare design (MM-AES-4, condition 10). Identified mitigations would reduce impacts to
less than significant levels by ensuring that blue water views of the ocean would be
preserved; that future development on-site would be single-story and clustered with
existing development in development envelopes; that the proposed orchards would not
block blue water views but would provide long-term screening of proposed structures;
and by ensuring appropriate design through CBAR review and approval including site
appropriate lighting and materials. Therefore, with the exception of cumulative Class I
Aesthetic impacts discussed in Section 1.4, above, mitigations applied to the project
would reduce Aesthetic impacts to less than significant.
Biological Resources
The EIR identifies the following sensitive biological resources as present, or potentially
present, on the project site: wetlands, riparian corridors, Southern Tarplant, special status
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wildlife species including California red-legged frogs, southwestern pond turtles and
tidewater gobies, monarch butterfly autumnal and overwintering habitat, perching trees,
foraging area, and potential nest sites for white-tailed kites, and a harbor seal haul out
adjacent to Naples reef. Various elements of the project could potentially impact these
resources both during construction and following residency on the site.
Mitigation to reduce impacts to a less than significant level include: avoidance or
restoration of Southern Tarplant following field surveys (MM-BIO-2, condition 11);
avoidance of wetlands through project design (MM-BIO-5, condition 12); habitat
restoration for direct loss of arroyo willow thicket located within riparian corridors (MMBIO-2, condition 11); preconstruction surveys for California red-legged frogs, tidewater
goby and southwestern pond turtle with protocol for measures to be taken in the event
these wildlife are discovered on the site and in the area of proposed disturbance (MMBIO-7, condition 14); surveys for overwintering monarch roosts and timing of
construction to avoid the resource if present (MM-BIO-8, condition 15); establishment of
a 100 foot structural setback and 75 foot driveway setback from the white tailed kite nest
identified in the 2013 survey period to avoid impacts to the nesting tree (MM-BIO-9a,
condition 16); nesting season surveys and establishment of buffers around construction
areas to avoid temporary construction impacts to nesting birds (MM-BIO-9b, condition
17); development of conservation easement management provisions for white tailed kite
habitat enhancement and maintenance within the 117-acre conservation easement area
(MM-BIO-10, condition 18); installation of replacement trees to provide potential future
perches for white tailed kite; review of future landscape planting plans by a biologist to
eliminate any invasive exotic species and to ensure the use of locally collected native
plant and seed materials for all native species used within or adjacent to open space areas
(MM-BIO-11 and MM-BIO-14, conditions 19 and 22); closure of the beach within 300
yards of the seal haul out area during the harbor seal pupping/breeding season and
posting of informational signage; (MM-BIO-12 and MM-BIO-13, conditions 20 and 21);
limitations of the future use of rodenticides (MM-BIO-17a, condition 23); limitations on
night sky lighting (MM-BIO-17b, condition 24); informational signage for the public
regarding white-tailed kites, harbor seals and the sensitive resources present at Naples
reef; and yearly surveys for the first three to five years and trail closures, as appropriate,
to prevent impacts to seals and white-tailed kite nests (MM-BIO-18, condition 25).
Therefore, mitigations applied to the project would reduce Biological Resource impacts
to less than significant.
Cultural Resources
The EIR finds potentially significant but mitigable impacts associated with Cultural
Resources due to the potential for future site development and landscaping to impact four
prehistoric archaeological sites (CA-SBA-1323, CA-SBA-1322, CA-SBA-2440 and CASBA-2442H) and impacts to CA-SBA-2441 from utility corridor installation. Mitigation
to reduce these impacts to less than significant levels includes: additional data collection
(MM-CR-1a, condition 26); placement of sterile fill over geotextile matting (MM-CR-1b,
condition 27); revegetation of the fill soils with an appropriate mix of native species
(MM-CR-1c, condition 28); monitoring of all earth disturbing activities by an
archaeologist and a Native American consultant (MM-CR-5, condition 38); and
imposition of buffers around the previously mapped boundaries of four of the resource
sites (MM-CR-2a MM-CR-2b and MM-CR-4, conditions 30, 31 and 37). These
mitigation measures would reduce these cultural resource impacts associated with the
proposed development to less than significant levels. Therefore, with the exception of the
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Class I Cultural Resources impact discussed in Section 1.4, above, mitigations applied to
the project would reduce Cultural Resource impacts to less than significant.
Fire Protection
The EIR finds potentially significant but mitigable impacts associated with Fire
Protection. Specifically, the EIR finds that the proposed project would require fire
protection services in the future, thereby potentially adversely affecting the Fire
Department’s ability to serve. Mitigation to reduce impacts to a less than significant
level comprises the payment of development impact mitigation fees (MM-FP-1,
condition 41). The EIR finds that the project could place homes and residents in an area
with the potential for wildland fires. Mitigation to reduce impacts to less than significant
levels includes: Fire Department review of any future landscape planting plans; removal
of any dead or dying branches on any existing trees located within 100 feet of future
development; fire safe construction techniques, including, e.g., Class A or B roofing;
provision of adequate access to future structural development; and installation of an
adequate number of fire hydrants at 750 gallons per minute (MM-FP-2a through MM-FP2e, conditions 42 through 46). Therefore, mitigations applied to the project would reduce
Fire Protection impacts to less than significant.
Geologic Processes
The EIR finds that the proposed project could expose people or structures to potentially
significant impacts associated with seismicity or seismically induced hazards and
unstable soil conditions. Mitigations to reduce impacts to less than significant levels
include: geotechnical investigation to provide recommendations for construction and
required adherence to these recommendations; adherence to applicable sections of the
applicable Building Code requirements (MM-GEO-1, condition 47); and incorporation of
soils engineering design recommendations addressing expansive soils and differential
settlement (MM-GEO-2, condition 48). These mitigation measures would ensure that
future structures on-site would be designed and constructed to avoid geologic hazards,
thereby reducing impacts to less than significant. Therefore, mitigations applied to the
project would reduce Geologic impacts to less than significant.
Hazardous Materials
The EIR identifies the subject site as the western portion of the Ellwood Oil Fields.
Drilling, production, storage and distribution of oil and gas occurred on the site beginning
in the 1940’s and ending with decommissioning in 1996-1997. Identified potentially
significant impacts are associated with risks to soil, groundwater, surface water and
human health during construction activities and potential exposure of workers and future
occupants to unknown or improperly abandoned oil and gas wells. Mitigations to reduce
impacts to less than significant levels include the development and implementation of a
County approved remedial action plan (RAP) and inspection and review by Santa
Barbara County Hazardous Materials Unit of all remediation work (MM-HAZ-1,
condition 49); cessation of construction activities in the event of detection of visual
contamination or chemical odors during construction, with action taken for appropriate
remediation (MM-HAZ-3, condition 50). Hazardous materials mitigation measures
require that site remediation occur prior to issuance of Coastal Development Permits for
the proposed development and require additional remediation activities if hazardous
materials are found during construction, thereby protecting workers and future occupants
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of the site from exposure and reducing impacts to less than significant levels. Therefore,
mitigations applied to the project would reduce Hazardous Material impacts to less than
significant.
Land Use
The EIR identifies potentially significant but mitigable impacts as a result of:
introduction of new land uses or structures that would be incompatible with the existing
surrounding character of the Gaviota coast; cumulatively considerable land use
incompatibilities or policy inconsistencies; and potential inconsistency with Coastal Land
Use Plan Archaeological and Historical Policies 10-1, 10-2 and 10-3. Mitigations
pertaining to compatibility of development enumerated in the EIR would reduce these
land use impacts to less than significant levels. Specifically, with regard to aesthetics,
MM AES-1a through MM AES-1c, and MM AES-3a through MM AES-4, conditions 3-5
and 6-10, require preparation and submittal of landscape plans that address maintenance
of the developed areas, orchards and open spaces on the lots; require use of dwarf and
semi-dwarf citrus only in the designated orchard areas to maintain blue ocean views for
the public; review by the Board of Architectural Review; confinement of structural
development within development envelopes; a height limit of 22 feet for all proposed and
future structures; and use of natural building materials compatible with the surrounding
environment.
Consistent with Coastal Land Use Plan Archaeological and Historical Policies 10-1, 10-2
and 10-3, MM-CR-1a through MM-CR-1c conditions 26-28 require: pre-construction
survey and data collection at the site, consistent with California Register of Historic
Resources (CRHR) criteria; and the placement of geotextile matting followed by clean
chemically neutral fill and site re-vegetation at the fill cap. Additionally, MM-CR-3a
through MM-CR-3e, conditions32-36, require: testing to determine the edge of CASBA-76 within the utility corridor and establishment of 100 foot buffers; monitoring;
additional consultations with Native American representatives, preparation of an
ethnohistory and descendant genealogy; and fill placement followed by revegetation.
Therefore, mitigations applied to the project would reduce Land Use impacts to less than
significant.
Public Facilities
The EIR identifies potentially significant but mitigable impacts to Public Facilities
related to increase in water use on the subject lots and the installation of private
wastewater disposal systems on the lots. Mitigations which would reduce impacts to less
than significant levels include: MM-PF-1/condition 51 which requires measures to
reduce water consumption (efficient irrigation systems, water-conserving plumbing, etc.),
and MM-PF-2/condition 52 which places restrictions on the location and design of future
wastewater disposal systems in order to ensure adequate sanitary service. Therefore,
mitigations applied to the project would reduce Public Facility impacts to less than
significant.
Transportation and Traffic
The EIR finds that with implementation of a traffic control plan as mitigation (MM-TR-1,
condition 53), potentially significant impacts associated with construction traffic would
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be mitigated to less than significant levels. Therefore, mitigations applied to the project
would reduce Transportation and Traffic impacts to less than significant.
Water and Flooding
The EIR concludes that the proposed project would result in short term, potentially
significant but mitigable impacts to surface water quality due to the potential for water
pollution during construction. Mitigation to comply with the California State Water
Resources Control Board Storm Water Permit Unit to implement best management
practices during construction with respect to construction site runoff would reduce
impacts to less than significant levels (MM-WAT-1, condition 54). The EIR also
identifies potentially significant, but mitigable, impacts associated with: long-term
increase in stormwater runoff due to increased impermeable surfaces on the lot;
excavation of basements resulting in potential groundwater pollution; potential
groundwater and ocean pollution due to the proposed on site wastewater treatment
systems; and cumulative impacts to surface water and groundwater quality due to
construction activities and residency on the lots. Mitigation measures including
implementation of low impact development techniques such as bioswales (MM-WAT-2,
condition 55), engineered designs for basements (MM-WAT-3, condition 56), and
implementation of wastewater treatment system mitigation required under public
facilities (MM-PF-2, condition 52) would reduce impacts to less than significant levels.
Therefore, mitigations applied to the project would reduce Water and Flooding impacts to
less than significant.
In summary, mitigation measures applied under each issue area where Class II impacts
have been identified, would effectively mitigate said impacts to less than significant
levels. Therefore, this finding can be made.
1.6

FINDINGS THAT IDENTIFIED PROJECT ALTERNATIVES OR MITIGATION
MEASURES ARE NOT FEASIBLE: The Final EIR, 09EIR-00000-00003 (Revised
February 2013) as modified by EIR Revision Letter RV1 dated March 19, 2013, EIR
Revision Letter RV2, dated November 12, 2013 and the updated August 2013 Biological
Resources section (3.4) of the EIR evaluated a no project alternative and alternative
project locations as methods of reducing or eliminating potentially significant
environmental impacts.
The Board of Supervisors finds that the following alternatives are infeasible for the
reasons stated:
1. No Project Alternative. Two different “no project” alternatives were evaluated in Section
6.0 (Alternatives) of the EIR, the previously approved ARCO Dos Pueblos Golf
Links project and a no project alternative that assumes the property would remain in
its existing state. Both “no project” alternatives would be infeasible, as discussed
below:
a.

ARCO Dos Pueblos Golf Links Project. This alternative would be infeasible
because it would meet none of the project objectives and would result in greater
impacts than the proposed project. Project objectives including development of
two high-quality coastal homes with supporting amenities on two existing legal
parcels, retention of a majority of the site in permanent open space and
agricultural uses, project design to minimize impacts on natural and cultural
resources and public views, dedication of easements for public access through the
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site, to, and along the beach and dedication of an open space conservation
easement would not be attained by this alternative. Because this alternative was
already analyzed under a certified EIR (92-EIR-16) it has been established that it
would result in significant and unmitigable impacts to Air Quality and
Agricultural Resources (cumulative). Impact conclusions for the ARCO Dos
Pueblos Golf Links Project under 92-EIR-16 differ from conclusions identified in
environmental review (09EIR-00000-00003) for the currently proposed project.
Cumulative impacts to agricultural resources were identified as Class I in 92-EIR16 as a result of removal of 61-acres of prime soils from potential agricultural
production. However, impacts to agricultural resources were found to be Class III
under the environmental review for the proposed project as a result of the
documented lack of agricultural viability of the site. The two projects also differ
because the ARCO Dos Pueblos Golf Links Project would result in permanent
conversion of lands and alteration of soils to a use (golf course) that would
eliminate the potential for future use of the site for agriculture, whereas the
currently proposed project would not permanently alter or disturb the majority of
soils on-site. Impacts to air quality were identified as Class I in 92-EIR-16
whereas environmental review (09EIR-00000-00003) for the currently proposed
project identified Class III air quality impacts. This difference is accounted for: by
the fact that the ARCO Dos Pueblos Golf Links Project involved a fully
functioning golf course with full time employees and vehicle trips by patrons of
the golf course whereas the proposed project includes two residential estates; and
due to the fact that 92-EIR-16 considered air quality impacts from the
decommissioning of oil production facilities whereas the currently proposed
project occurs following the completion of majority of these decommissioning
activities. Environmental review (09EIR-00000-00003) for the currently proposed
project identified Class I impacts to Cultural Resources as a result of impacts to
site CA-SBa-76 whereas environmental review (92-EIR-16) for the ARCO Dos
Pueblos Golf Links Project did not. 92-EIR-16 assumed that the waterline to serve
the ARCO Dos Pueblos Golf Links Project would be placed on existing,
deteriorating pipe racks and also did not include a discussion of ethnic impacts.
Existing pipe racks are no longer available to support the currently proposed
waterline and therefore a utility fill cap is now proposed. In addition, recent
consultation with Native American groups has provided additional information
pertaining to the importance of CA-SBA-76 as an important ethnic site.
Therefore, should the ARCO Dos Pueblos Golf Links Project alternative proceed
under the current known circumstances, it would require extension of utility
service lines through a portion of CA-SBA-76 to provide service to the golf links,
and would not eliminate the Class I Cultural Resources impact caused by the
proposed project. Therefore this alternative would be infeasible as a result of its
inability to meet project objectives and due to the fact that it would result in
greater environmental impacts than the proposed project.
b.

Property Remains in Existing State. This alternative would be infeasible because
it would not meet the project objectives. Specifically, this alternative would not
meet the project objectives of: 1) resolving pending litigation between the
applicant and the Coastal Commission regarding the Dos Pueblos Golf Links
Project, 2) developing two high-quality coastal homes with supporting amenities
on two existing legal parcels, 3) retaining a majority of the site in permanent open
space and agricultural uses; and 4) providing public recreation access easements.
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2.

Alternative Sites. The EIR identified three alternative site configurations for the
Ocean and Inland Estates. None of these alternatives would be environmentally
preferred because, as discussed in Section 6.0 (Alternatives) of the EIR, they would
not reduce impacts overall and would have greater impacts than the proposed project.
The three alternative site configurations, discussed in detail in Section 6.0
(Alternatives) of the EIR, and shown on Attachment-I to the staff report, dated
February 21, 2013, include the following:
a. Alternative 1-Coastal Commission Inland Estate: Under this alternative, the
Inland Estate would be located just west of the existing entry to the site and the
Ocean Estate would be located in the same location as the proposed Ocean Estate.
As discussed in Section 6.0 of the EIR, and incorporated herein by reference,
Alternative 1 would still require extension of utility service lines through a
portion of CA-SBA-76 to provide service to the estates, and therefore would not
eliminate the Class I Cultural Resources impact caused by the proposed project.
As discussed in Section 6.0 of the EIR, and incorporated herein by reference,
Alternative 1 would continue to result in a considerable contribution to the
significant (Class I) cumulative Aesthetic impact. Because the project site is a
rural coastal plain directly adjacent to US Highway 101 and is bisected by the
Union Pacific Railroad, any homes constructed under Alternative 1 will be visible
to the viewing public resulting in a considerable contribution to the overall
significant cumulative effect of the transition of the Gaviota Coast. As discussed
in Section 6.0 of the EIR, and incorporated herein by reference, Alternative 1
would result in greater aesthetic impacts as a result of the location of structures on
more visible portions of the site. Therefore, Alternative 1 would not eliminate the
project’s considerable contribution to cumulative Class I Aesthetic impacts. In
addition, Alternative 1 would not meet the project objectives of: 1) providing
public recreation access easements; and 2) providing an open space conservation
easement.
b. Alternative 2- Coastal Commission Inland Estate and Ocean Estate Alternative
Site: Under this alternative, the Inland Estate would be located just west of the
existing entry to the site and the Ocean Estate would be located between Drainage
#3 and Drainage #4.
As discussed in Section 6.0 of the EIR, and incorporated herein by reference,
Alternative 2 would still require extension of utility service lines through a
portion of CA-SBA-76 to provide service to the estates, and therefore would not
eliminate the Class I Cultural Resources impact caused by the proposed project.
As discussed in Section 6.0 of the EIR, and incorporated herein by reference,
Alternative 2 would continue to result in a considerable contribution to the
significant (Class I) cumulative Aesthetic impact. Because the project site is a
rural coastal plain directly adjacent to US Highway 101 and is bisected by the
Union Pacific Railroad, any homes constructed under Alternative 2 will be visible
to the viewing public resulting in a considerable contribution to the overall
significant cumulative effect of the transition of the Gaviota Coast. As discussed
in Section 6.0 of the EIR, and incorporated herein by reference, Alternative 2
would result in greater aesthetic impacts as a result of the location of structures on
more visible portions of the site. Therefore, Alternative 2 would not eliminate the
project’s considerable contribution to cumulative Class I Aesthetic impacts. In
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addition, Alternative 2 would not meet the project objectives of: 1) providing
public recreation access easements; and 2) providing an open space conservation
easement. Therefore, for the reasons stated above, Alternative 2 would be
infeasible.
c. Alternative 3- East-Side Inland Estate Site and Ocean Estate Alternative Site:
Under this alternative, the Inland Estate would be located just east of the existing
entry to the site, in an area partly obscured by existing mature trees, and the
Ocean Estate would be located between Drainage #3 and Drainage #3.
As discussed in Section 6.0 of the EIR, and incorporated herein by reference,
Alternative 3 would still require extension of utility service lines through a
portion of CA-SBA-76 to provide service to the estates, and therefore would not
eliminate the Class I Cultural Resources impact caused by the proposed project.
As discussed in Section 6.0 of the EIR, and incorporated herein by reference,
Alternative 1 would continue to result in a considerable contribution to the
significant (Class I) cumulative Aesthetic impact. Because the project site is a
rural coastal plain directly adjacent to US Highway 101 and is bisected by the
Union Pacific Railroad, any homes constructed under Alternative 1 will be visible
to the viewing public resulting in a considerable contribution to the overall
significant cumulative effect of the transition of the Gaviota Coast. As discussed
in Section 6.0 of the EIR, and incorporated herein by reference, Alternative 3
would result in similar aesthetic impacts as the proposed project. Therefore,
Alternative 3 would not eliminate the project’s considerable contribution to
cumulative Class I Aesthetic impacts. In addition, Alternative 3 would not meet
the project objectives of: 1) providing public recreation access easements; and 2)
providing an open space conservation easement. Therefore, for the reasons stated
above, Alternative 3 would be infeasible.
Therefore, none of the on-site alternative configurations for the Ocean and Inland Estates
would be feasible methods of reducing or eliminating the project’s potentially significant
environmental effects.
1.7

STATEMENT OF OVERRIDING CONSIDERATIONS: The Final EIR, 09EIR-0000000003 (Revised February 2013) as modified by EIR Revision Letter RV1 dated March
19, 2013, EIR Revision Letter RV2, dated November 12, 2013 and the updated August
2013 Biological Resources section (3.4) of the EIR for the Paradiso del Mare Ocean and
Inland Estates project identifies direct and cumulative impacts to Cultural Resources and
cumulative impacts to Aesthetics as significant environmental effects which are
considered unavoidable. The Board of Supervisors therefore makes the following
Statement of Overriding Considerations which warrants approval of the project
notwithstanding that all identified effects on the environment are not fully mitigated.
With respect to each of the environmental effects of the project listed below, the Board of
Supervisors finds that the stated overriding benefits of the project outweigh the
significant effects on the environment and that there is no feasible way to lessen or avoid
the significant effects. Pursuant to Public Resources Code Section 21081(b) and CEQA
Guidelines Sections 15043, 15092 and 15093, the project’s specific economic, social,
legal and other benefits outweigh the unavaoidable adverse effects of the project and the
adverse environmental effects of the project are considered acceptable.
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The project includes a number of offers to dedicate (OTD) easements for both vertical
and lateral public access and recreation facilities, which would provide a significant
social benefit to the general public. The OTD includes: a segment of the California
Coastal Trail along the length of the ocean lot including a loop trail and lookout points
(portions of the Coastal Trail are defined as “Floating Trail” to allow for the best initial
trail alignment); approximately 1,600 linear feet of the total length of the California
Coastal Trail on-site constructed by the property owner; vertical access to the beach from
the California Coastal Trail at one of seven potential vertical beach access trail locations;
an access road from the existing site entry from Highway 101 to a parking lot for up to 20
vehicles (at one of two potential locations); pedestrian access from a parking lot and over
the Union Pacific Railroad tracks from the inland lot to the Coastal Trail (at one of two
potential alignments); and, access along the length of the property on the beach from the
base of the bluffs to the mean high tide line.
The proposed dedications and development of a segment of the California Coastal Trail
is an important step toward achieving State and County public recreation and coastal
access goals for the Gaviota Coast.
The project includes a proposed approximately 117-acre Open Space or Conservation
Easement extending over both the ocean and inland lots from Eagle Canyon to the edge
of the property on the west (excepting the proposed development envelopes). Aside from
the future construction of public access improvements, no development would occur
within the Open Space Conservation or Easement area, in perpetuity. This Open Space or
Conservation Easement would provide biological resource benefits, as it would be
managed to protect and enhance white-tailed kite habitat. In addition, the project includes
a Conceptual Upland and Riparian Mitigation and Monitoring Plan (Dudek, January
2012). This restoration would occur within a 23.56 acre portion of the Open Space or
Conservation Easement area and would enhance white-tailed kite habitat, riparian
vegetation and California sagebrush scrub.
All areas of the project site not designated within the approximately 5-acres of
development envelopes for residential development and access roads or within the
approximately 18-acres of agricultural use areas would be maintained as open space and
would not subject to future development. Therefore, the majority of the 143-acre site
would remain in open space. Furthermore, the proposed development envelopes are
clustered toward the west side of the site. As a result, the majority of public views over
the site would continue to be of rural, undeveloped land, in perpetuity.
In summary, approval of the proposed project would provide economic, legal,
technological, social, and other public benefits, including: 1) providing easements for
public recreational access; 2) constructing 1,600 feet of public trail; 3) taking an
important step toward achieving State and County public recreation and coastal access
goals for the Gaviota Coast; 4) improving white-tailed kite habitat; 5) enhancing 23.56
acres of native habitat; 6) clustering development and maintaining a large majority (over
80%) of the site in open space, thereby preserving public views; and, 7) providing
property tax revenue to the County. Therefore, the project includes benefits that override
the findings of Class I impacts associated with aesthetic and cultural resources.
1.8

ENVIRONMENTAL REPORTING AND MONITORING PROGRAM: Public
Resources Code Section 21081.6 and CEQA Guidelines Section 15091(d) require the
County to adopt a reporting or monitoring program for the changes to the project that it
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has adopted or made a condition of approval in order to avoid or substantially lessen
significant effects on the environment.
The Final EIR includes a Mitigation Monitoring and Report Program designed to ensure
compliance with adopted mitigation measures during project implementation, including
specifications for each adopted mitigation measure that identify the action required and
the monitoring that must occur. The Mitigation Monitoring Program is contained within
the approved project description and conditions of approval, with their corresponding
permit monitoring requirements and is included as Attachment-2 to the February 4, 2014
Board Letter.
2.0 COASTAL DEVELOPMENT PERMIT FINDINGS
2.1

Finding required for all Coastal Development Permits. In compliance with Section
35-60.5 of the Article II Zoning Ordinance, prior to issuance of a Coastal
Development Permit, the County shall make the finding, based on information
provided by environmental documents, staff analysis, and/or the applicant, that
adequate public or private services and resources (i.e., water, sewer, roads, etc.) are
available to serve the proposed development.
Access to the Ocean and Inland Estates would be provided by a new shared access
driveway. The driveway would enter the site via the existing site entrance off of US
Highway 101 at the east side of the property and extend west through the property to the
Inland Estate. The driveway would then extend from the Inland Estate, over the UPRR
(Union Pacific Railroad) tracks via a new bridge, to the Ocean Estate. Water would be
obtained from the Goleta Water District. The proposed project would include
construction of two private water lines, an 8-10 inch potable line and a 4 inch reclaimed
water line, extending from the existing Goleta Water District line to serve the Ocean and
Inland Estates. The water line would be privately owned and designed to serve and
provide adequate fire flows to the proposed residential and agricultural development on
the ocean and inland lots. A Water Use Agreement was entered into by the applicant and
the Goleta Water District in 1998. In addition, the Goleta Water District issued a
definitive letter, dated September 15, 2004 committing to deliver water to the property.
Sanitary service would be provided through private septic systems as approved by
Environmental Health Services (EHS). EHS provided a condition letter, dated February
23, 2012, noting that drywell performance tests were provided which established the
feasibility of wastewater disposal for the ocean and inland lots. Fire service would be
provided by Santa Barbara County Fire and police protection would be provided by the
Santa Barbara County Sheriff. Therefore, this finding can be made.

2.2

Findings required for Coastal Development Permit applications subject to Section
35-169.4.3 for development that may be appealed to the Coastal Commission. In
compliance with Section 35-169.5.3 of the Article II Zoning Ordinance, prior to the
approval or conditional approval of an application for a Coastal Development Permit
subject to Section 35-169.4.3 for development that may be appealed to the Coastal
Commission the review authority shall first make all of the following findings.
2.2.1

The development conforms:
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a.
b.

To the applicable provisions of the Comprehensive Plan, including the
Coastal Land Use Plan;
The applicable provisions of this Article or the project falls within the
limited exceptions allowed in compliance with Section 161
(Nonconforming Use of Land, Buildings and Structures).

As discussed in Section 6.2 and 6.3 of the staff report, dated February 21, 2013
and in the memos to the Planning Commission dated March 19. 2013 and
November 12, 2013, and incorporated herein by reference, the proposed project is
consistent with all applicable policies of the County Comprehensive Plan,
including the Coastal Land Use Plan, and with all requirements of the Article II
Coastal Zoning Ordinance. Therefore, this finding can be made.
2.2.2

The development is located on a legally created lot.
Parcel validity for both the inland lot (APN: 079-200-008) and ocean lot (APN:
079-200-004) was established by Certificates of Compliance on September 15,
2006 (Grant Deed to CPH Dos Pueblos Associates, recorded December 3, 1998,
Instrument No. 1998-094141, County of Santa Barbara). Therefore, this finding
can be made.

2.2.3

The subject property and development on the property is in compliance with
all laws, rules and regulations pertaining to zoning uses, subdivisions,
setbacks and any other applicable provisions of this Article, and any
applicable zoning violation enforcement fees and processing fees have been
paid. This subsection shall not be interpreted to impose new requirements on
legal nonconforming uses and structures in compliance with Division 10
(Nonconforming Structures and Uses).
As discussed in Section 6.3 of the staff report, dated February 21, 2013 and in the
memos to the Planning Commission dated March 19. 2013 and November 12,
2013, and incorporated herein by reference, the proposed project would conform
to all applicable laws, rules, and regulations pertaining to the AG-II zone. There
are no current violations associated with the subject parcel. Therefore, this finding
can be made.

2.2.4

The development will not significantly obstruct public views from any public
road or from a public recreation area to, and along the coast.
The proposed development would not significantly obstruct public views from
any public road or from a public recreation area to, and along the coast. The
proposed homes would be located on a coastal bluff of a minimum height of 55
feet, well above the public beach and therefore would not block views up and
down the beach or from the beach toward the mountains. From Farren Road,
north of US highway 101 from the subject property, the structures would be
visible but would not block blue-water views and would not significantly obstruct
public views in general.
Proposed development on the site would be visible from the US Highway 101, but
would not obstruct blue water views and would not significantly obstruct public
views in general. The proposed residences and accessory structures are clustered
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on the western edge of the property and would be limited to development
envelopes of 1.9 acres (Ocean Estate) and 2.5 acres (Inland Estate). All Inland and
Ocean Estate structures have been designed to be a minimum of 11 feet, 10 inches
below the road grade of US Highway 101 to maintain public horizon and blue
water views over the development. Additionally, the project includes the
proposed planting of new dwarf and semi-dwarf citrus orchards between the
proposed new estate developments and the highway. These orchards would
provide screening of the homes from HWY 101. MM-AES-1c (condition 5)
requires maintenance of the proposed orchards to ensure that the trees are
maintained at a height below the grade of HWY 101 and that the orchard is
maintained for the life of the project. Therefore, this finding can be made.
2.2.5

The proposed development will be compatible with the established physical
scale of the area.
The established physical scale of the area is primarily defined by the natural
topographic features and rural nature of the site. The site is rural in character,
consisting of a broad open terrace bisected by a number of drainages. Small
groves of trees including eucalyptus, pines and cypress are clustered near the
Ocean Estate development area and along portions of the coastal parcel near the
coastal bluff. The homes would be one story in height and would not exceed the
height of the existing trees on the project site. Both homes and all related
structures are single story and would be designed to be subordinate to the existing
landscape. The gentle slope of proposed roof forms would be consistent with the
gently sloping nature of surrounding topography. The project would use natural
building materials and colors compatible with the surrounding environment.
The project includes the proposed planting of new dwarf and semi-dwarf citrus
orchards between the proposed new estate developments and the highway. The
orchards would be consistent with the existing rural agricultural nature of the
surrounding area. Landscaping would include primarily drought tolerant native or
Mediterranean grasses, plants and shrubs. In addition, MM BIO-11 (condition 19)
mandates the use of locally occurring native plant materials. This would ensure an
aesthetic in the decorative landscaping consistent with the natural context of the
Gaviota coast. Therefore, this finding can be made.

2.2.6

The development will comply with the public access and recreation policies
of this Article and the Comprehensive Plan including the Coastal Land Use
Plan.
The project includes a number of offers to dedicate (OTD) easements for both
vertical and lateral public access and recreation facilities. The proposed OTD
includes:
1.

2.

A segment of the California Coastal Trail along the length of the ocean lot
including a loop trail and lookout points. Portions of the Coastal Trail are
defined as “Floating Trail” to allow for the best final trail alignment.
Approximately 1,600 linear feet of the total length of the California
Coastal Trail on-site would be constructed by the property owner;
Vertical access to the beach from the California Coastal Trail at one of
seven potential vertical beach access trail locations;
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3.
4.
5.

An access road from the existing site entry from Highway 101 to a parking
lot for up to 20 vehicles (at one of two potential locations);
Pedestrian access from a parking lot and over the Union Pacific Railroad
tracks from the inland lot to the Coastal Trail (at one of two potential
alignments); and,
Access along the length of the property on the beach from the base of the
bluffs to the mean high tide line.

The 1,600 lineal feet of Coastal Trail constructed by the applicant will be located
within a 20 foot easement and will be a multi-use trail consisting of a 6 foot wide
decomposed granite path with two foot shoulders and low native vegetation
plantings. Construction of this portion of the Coastal Trail will be completed
concurrently with the installation of utility lines and will be fully completed prior
to building permit issuance for the first residence constructed.
With the exception of 1,600 feet of Coastal Trail, which is proposed to be
constructed by the applicant, the exact location of future trails, parking, vertical
beach access and access over the UPRR tracks (including UPRR and PUC [Public
Utilities Commission] easement and design approval) will be determined at a
future date by the County of Santa Barbara. The applicant will partner with the
County of Santa Barbara to negotiate the approval of the public easement with
UPRR and the PUC to across the UPRR tracks.
With respect to the project’s consistency with particular policies, the project
would be consistent with Coastal Land Use Plan Policy 7-1 because the County’s
ability to accept offers of dedication will increase opportunities for public access
and recreation. The project will be consistent with Coastal Land Use Plan Policies
7-2 and 7-3 because the project includes the granting of an easement to allow
vertical access to the beach and shoreline and along the shoreline from the base of
the bluffs to the mean high tide line. Coastal Act Policy 30210 requires that, “in
carrying out the requirement of Section 4 of Article X of the California Constitution,
maximum access, which shall be conspicuously posted, and recreational
opportunities shall be provided for all the people consistent with public safety needs
and the need to protect public rights, rights of private property owners and natural
resource areas from overuse.” The project would be consistent with this
requirement because it would provide an offer to dedicate public access in perpetuity
to and along the coast while protecting the rights of the private property owners.
Coastal Act Policy 30211 requires that, “development shall not interfere with the
public's right of access to the sea where acquired through use, custom, or legislative
authorization, including, but not limited to, the use of dry sand and rocky coastal
beaches to the first line of terrestrial vegetation.” The project would be consistent
with this requirement because it would provide an offer to dedicate in perpetuity
public access to and along the coast and access from the base of the bluffs to the
mean high tide line, including the use of dry sand and rocky beaches to the first line
of terrestrial vegetation.
Therefore the development will comply with the public access and recreation
policies of the Article II Coastal Zoning Ordinance and the Comprehensive Plan
including the Coastal Land Use Plan, and this finding can be made.
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2.3

Additional finding required for sites zoned Environmentally Sensitive Habitat
(ESH) Overlay. In compliance with Section 35-97.6 of the Article II Zoning
Ordinance, prior to the issuance of a Coastal Development Permit for sites
designated with the ESH Overlay zone the review authority shall first find that the
proposed development meets all applicable development standards in Section 3597.8 through Section 35-97.19.
The proposed development would meet all applicable development standards in Section
35-97.8 through Section 35-97.19 of the Article II Zoning Ordinance. With regard to
Section 35-97.9 (Development Standards for Wetland Habitats), the proposed project
avoids impacts to all wetlands with the exception of a potential impact to .002 acres of
Creeping Spike Rush Marsh wetland (isolate wetland #6) as a result of the utility
corridor. However, in the Conceptual Upland and Riparian Mitigation and Monitoring
Plan (John Davis, Dudek, January 2012) included as part of the proposed project, this
potential impact would be mitigated at a ratio of 4:1. In addition, in order to protect the
wetland, Mitigation Measure MM-BIO-5 (condition 12) requires that the utility line be
attached to the underside of the future public access bridge that would cross the UPRR
tracks at the east side of the property and by realigning the utility corridor by
approximately 30 feet in the area adjacent to the wetland. Prior to the construction of the
future bridge, utilities would be attached to the underside of the existing on-site bridge.
The project would involve no wetland dredging, no intensive recreation within wetlands
or required wetland buffers, and no wastewater discharge into wetlands. No vehicle
traffic within wetlands is proposed or would occur. No mosquito abatement and no
grazing or agricultural uses would occur within wetlands. As discussed above, the
proposed project avoids impacts to all wetlands and avoids placement of development in
close proximity to wetlands with the exception of a potential impact to .002 acres of
Creeping Spike Rush Marsh wetland (isolate wetland #6) as a result of the utility
corridor, which is mitigated by 4:1 replacement under the proposed Conceptual Upland
and Riparian Mitigation and Monitoring Plan. Therefore, the project would be consistent
with the requirements of 35-97.9 of the Article II Zoning Ordinance.
Consistent with the requirements of Section 35-97.10 (Development Standards for Native
Grassland Habitats) of the Article II Zoning Ordinance, the project would not result in the
removal of purple needlegrass grassland, would involve no grazing, and development has
been sited and designed to protect native grassland areas.
Consistent with the requirements of Section 35-97.12 (Development Standards Butterfly
Tree Habitats) of the Article II Zoning Ordinance, the proposed project would avoid (and
would not prune or remove) trees used by overwintering monarch butterflies. In addition,
all proposed project development would occur outside the minimum 50-foot setback.
Therefore the proposed project would be consistent with this requirement. In addition,
MM-BIO-08 (condition 15) requires that, upon identification of the location of the future
public access improvements (vertical beach access, parking lot) construction of the future
improvements shall avoid the monarch butterfly roosting/overwintering season.
Consistent with the requirements of Section 35-97.13 (Development Standards for
Marine Mammal Rookery and Hauling Ground Habitats) recreational activities near or on
areas used for marine mammal hauling grounds would be carefully monitored and no
marine mammal rookeries shall not be altered or disturbed by recreational or any other
uses during the times of the year when such areas are in use for reproductive activities,
i.e., mating, pupping, and pup care. The proposed project would include closure of the
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existing unauthorized access to the mouth of Tomate Canyon (near a seal-haul-out) by
future homeowners. Closure of this unauthorized trail would eliminate the most direct
existing source of disturbance to seals using the haulout. In addition, MM-BIO-12
(condition 20) requires that access to the beach be closed 300 yards in each direction of
the harbor seal haulout during the harbor seal pupping/breeding season, posting of
informational signage, and restriction of the development of future vertical beach access
to the eastern portion of the ocean lot. With the inclusion of these protective measures,
the project would be consistent with Section 35-97.13.
The project would be consistent with the requirements of Section 35-97.14 (Development
Standards for White-Tailed Kite Habitats).There would be no development within
roosting areas as communal roosting has not been documented on-site. The closest
documented nesting area to the proposed development is a cluster of Monterey pine trees
located within the proposed ocean estate development envelope. The cluster includes a
successful nest tree identified in 2013 and surrounding trees (which provide a screening
buffer to the nest tree). As mitigated, the development (including agricultural areas and
driveways) would be reduced and/or reconfigured to avoid the nest tree and surrounding
trees. In addition, as mitigated, all structures would be located a minimum of 100 feet
away from the canopy of the nest tree and the driveway would be located a minimum of
75 feet from the nest tree. These setbacks are adequate given that kites do not typically
nest in the same tree from year to year; there are many other trees on-site that could be
utilized as potential nest sites existing on the lots; MM-BIO-10 (condition 18) would
improve foraging habitat for kites (essential to reproductive success) and would establish
new trees that could be used for future nesting in closer proximity to foraging habitat;
and, kites have exhibited tolerance to regular human activity as seen at UCSB (100 feet to
Harder Stadium facilities) and as close as 50-70 feet to residential structures and public
trails (Isla vista and More Mesa).
There would be no recreational use within roosting areas as communal roosting has not
been documented on-site. Recreational use of nesting areas would be minimal (e.g.
walking, bird watching). Pursuant to mitigation measure MM-BIO-18 (condition 25)
yearly surveys (for 3 to 5 years) conducted by a County-qualified biologist would
establish buffers and/or trail closures around any identified nest sites. Three to five years
of management is adequate given that kites will acclimate to human activity and have
shown tolerance for human presence in proximity to trails (e.g. More Mesa). Additional
protective measures to protect white-tailed kite nesting habitat will include fencing of
trasils the posting of educational and informational signage describing the sensitive
nature of the nesting habitat for white-tailed kites and identifying trail use limitations.
The signage will be located outside of the nesting area and will explain why the public
shall refrain from disturbing the avian breeding ecosystem. The project includes the
planting of six 36-inch-box coast live oak trees and a 117-acre open space conservation
easement area to be managed to protect and enhance white-tailed kite habitat.
As a result of the proposed project, the total available suitable foraging habitat on-site
would decrease from 33.7 to approximately 27.82 acres, thus resulting in a net decrease
of 5.88 acres of suitable foraging habitat for white-tailed kites. However, the project as
proposed includes a 91-acre open space conservation easement (expanded to 117 acres
under MM-BIO-10/condition 18), and MM-BIO-10 (condition 18) requires additional
measures to protect and enhance white tailed kite foraging habitat. Those measures
include long-term maintenance of the conservation easement to remove and prevent the
intrusion of black mustard, establishment of 5.88 acres of high quality white-tailed kite
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foraging habitat, and management of restoration areas identified in the proposed
Conceptual Upland and Riparian Mitigation and Monitoring Plan to ensure maintenance
of kite habitat. With the incorporation of these measures the project can be found
consistent with the development standards for protection of white-tailed kite habitat.
Therefore, the maximum feasible area would be retained as grassland to provide feeding
area for the kites.
Finally, when considered as a whole and in comparison to project alternatives (see
Sections 1.6 and 1.7 of the Findings) the proposed project reduces impacts to
Environmentally Sensitive Habitat to the maximum extent feasible while still allowing
for residential development on each lot as permitted by the Article II Coastal Zoning
Ordinance.
3.0 CONDITIONAL USE PERMIT FINDINGS: In compliance with Section 35-172.8 of the Article
II Zoning Ordinance, prior to the approval or conditional approval of an application for a Major
or Minor Conditional Use Permit the review authority shall first make all of the following
findings, as applicable:
3.1

That the site for the project is adequate in size, shape, location and physical
characteristics to accommodate the type of use and level of development
proposed.
The project site is approximately 143-acres (composed of a 64-acre ocean lot and
78-acre inland lot) and is generally level. The proposed project would involve the
construction of two residences along with accessory uses including garages and
guesthouses. Proposed and future structural development would be confined to a
1.9-acre development envelope on the ocean lot and a 2.5-acre development
envelope on the inland lot. The project includes the dedication of easements to
allow for future public access improvements on-site as well as a 91-acre open
space conservation easement (expanded to 117 acres under MM-BIO-10).
Therefore, a majority of the property would remain in open space. The site would
be served by the extension of a Goleta Water District waterline. A minor
Conditional Use Permit (CUP) is required for the proposed extension of the
waterline to serve the project and a Major Conditional Use Permit (MCUP) is
required for the applicants’ proposal to construct 1,600 feet of public trails. As a
result of the overall size of the property and gentle topography of the site, the
property would be adequate to support all development proposed, including the
proposed waterline and 1,600 feet of trail. Therefore, this finding can be made.

3.2

That adverse environmental impacts are mitigated to the maximum extent
feasible.
As discussed in the EIR prepared for the project 09EIR-00000-00003 (Revised
February 2013) as modified by EIR Revision Letter RV1 dated March 19, 2013,
EIR Revision Letter RV2, dated November 12, 2013 and the updated August
2013 Biological Resources section (3.4) of the EIR and Section 6.1
(Environmental Review) of the staff report, dated February 21, 2013, and
incorporated herein by reference, adverse environmental impacts are mitigated to
the maximum extent feasible. Therefore, this finding can be made.
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3.3

That streets and highways are adequate and properly designed to carry the
type and quantity of traffic generated by the proposed use.
The project site is currently served by one driveway that connects to the south
side of US Highway 101. Pursuant to a traffic study prepared by Associated
Transportation Engineers (ATE) dated January 2012, the proposed project would
not exceed county thresholds for intersection levels of service (LOS). US
Highway 101 is a multi-lane, paved Highway, adequate to carry vehicles to the
project site. Therefore US Highway 101 is adequate to serve the proposed project.
The proposed project would include the construction of a private access road
extending from the existing site entrance at US highway 101 to the proposed
Ocean and Inland Estate development sites. This access road and driveways
extending to the individual Estates would be constructed to County Fire
Department engineering requirements, including width, material and slope
requirements, and would be adequate for the proposed project.
Over the course of the approximately 24-month construction period, the applicant
has estimated that approximately 25 workers per day would use US Highway 101
and the project driveway to access the site, generating an additional average of 50
ADT. Approximately 15 delivery and/or haul trucks would add 30 ADT;
therefore, total construction trips would be equal to 80 ADT for 24 months of
temporary construction related traffic impacts. This addition of constructionrelated project traffic would result in short-term less than significant impacts at
the US Highway 101/project driveway intersection. Similarly, the addition of 80
ADT to US Highway 101 in the project vicinity would not result in a degradation
of existing US Highway 101 operations. Roadway operations would remain
within County and Caltrans standards and no adverse impacts are anticipated due
to the short-term nature of construction. Placement of the fill cap associated with
the utilities installation on the adjacent Gaviota Holdings property would require
dump trucks to use US Highway 101, Hollister Avenue, and the Bacara resort
access road to travel between the subject property and Gaviota holdings property.
These roadways and intersections offer adequate line of sight, service levels, and
storage capacity to accommodate this increased heavy truck traffic. In addition,
MM-TR-1 (condition 53) requires preparation of a traffic control plan to further
limit temporary construction traffic impacts. Therefore, streets and highways are
adequate and properly designed to carry the type and quantity of traffic generated
by the proposed use during the long term and also during short term construction
activities and this finding can be made.

3.4

That there will be adequate public services, including but not limited to fire
protection, water supply, sewage disposal, and police protection to serve the
project.
Access to the Ocean and Inland Estates would be provided by a new shared access
driveway. The driveway would enter the site via the existing site entrance off of
US Highway 101 at the east side of the property and extend west through the
property to the Inland Estate. The driveway would then extend from the Inland
Estate, over the UPRR (Union Pacific Railroad) tracks via a new bridge, to the
Ocean Estate. Water would be obtained from the Goleta Water District. The
proposed project would include construction of two private water lines, an 8-10
inch potable line and a 4 inch reclaimed water line, extending from the existing
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Goleta Water District line to serve the Ocean and Inland Estates. The water line
would be privately owned and designed to serve and provide adequate fire flows
to the proposed residential and agricultural development on the ocean and inland
lots. A Water Use Agreement was entered into by the applicant and the Goleta
Water District in 1998. In addition, the Goleta Water District issued a definitive
letter, dated September 15, 2004 providing committing to deliver water to the
property. Sanitary service would be provided through private septic systems as
approved by Environmental Health Services (EHS). EHS provided a condition
letter, dated February 23, 2012, noting that drywell performance tests were
provided which established the feasibility of wastewater disposal for the ocean
and inland lots. Fire service would be provided by Santa Barbara County Fire and
police protection would be provided by the Santa Barbara County Sheriff.
Therefore, this finding can be made.
3.5

That the project will not be detrimental to the health, safety, comfort,
convenience, and general welfare of the neighborhood and will not be
incompatible with the surrounding area.
The project will not be detrimental to the health, safety, comfort, convenience,
and general welfare of the neighborhood. Conditions 64, 67, 68, 69, 70 and 71
place restrictions on the hours of construction and construction parking and
require designated staging and washout areas and implementation of erosion
control best management practices in order to prevent short term construction
impacts to the area and to preserve the health safety and comfort of the area. The
project would provide easements to allow future public access to the site and
beach below, providing a public benefit. The applicant’s proposal to construct
1,600 feet of public trail would contribute to this benefit and would be consistent
with applicable Coastal Land Use Plan and Coastal Act policies which encourage
the provision of public access to coastal areas and the beach. The proposed project
would not be incompatible with the surrounding area. Unauthorized public trails
exist on-site and the proposed project would allow for public access to be
formalized, increasing public safety when accessing the beach at this location
while perpetuating the public trails in the area. The proposed waterline would
serve the two proposed residences and accessory uses, which are principally
permitted uses within the applicable zone district requiring water service. As
discussed in finding 3.7 (below) and incorporated herein by reference, the
proposed uses would be compatible with and subordinate to the scenic and rural
character of the area. As discussed in finding 2.2.5, above, and incorporated
herein by reference, the proposed development will be compatible with the
established physical scale of the area. Therefore, this finding can be made.

3.6

That the project is in conformance with the applicable provisions and
policies of this Article and the Coastal Land Use Plan.
As discussed in Section 6.2 and 6.3 of the staff report, dated February 21, 2013,
the March 19, 2013 memo to the Planning Commission and the November 12,
2013 memo to the Planning and incorporated herein by reference, the proposed
project is consistent with all applicable policies of the County Comprehensive
Plan, including the Coastal Land Use Plan, and with all requirements of the
Article II Coastal Zoning Ordinance. Therefore, this finding can be made.
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3.7

That in designated rural areas the use is compatible with and subordinate to
the scenic and rural character of the area.
The site is rural in character (and zoned rural under the County Comprehensive
Plan), consisting of a broad open terrace bisected by a number of drainages.
Small groves of trees including eucalyptus, pines and cypress are clustered near
the Ocean Estate development area and along portions of the coastal parcel near
the coastal bluff. The homes would be one story in height and would not exceed
the height of the existing trees on the project site. Both homes and all related
structures are single story and would be designed to be subordinate to the existing
landscape. The gentle slope of proposed roof forms would be consistent with the
gently sloping nature of surrounding topography. The project would use natural
building materials and colors compatible with the surrounding environment. The
proposed 1,600 feet of public trail would be located near the southwestern corner
of the property on the ocean lot. The trail would be unpaved, consisting of natural
dirt or gravel and would be consistent with the rural nature of the existing site,
which currently contains partially paved and unpaved trails. The proposed
waterline would extend from the adjacent Gaviota Holdings (APN 079-200-005)
property to and onto the proposed property. Once on the subject property, the line
would attach to the bottom of an existing bridge that spans the UPRR tracks and
would then follow the alignment of the proposed access road. During the first
stretch of the line, from the adjacent property to the existing bridge, the line
would be located within an earthen fill cap. This fill cap would be no more than 3
feet in height and would be re-vegetated with native species following
construction. The remainder of the line would be located underground below the
proposed access road. Therefore, the line would be obscured from view by
vegetation or soils and would be minimally visible to the public. Therefore, the
proposed uses would be compatible with and subordinate to the scenic and rural
character of the area and this finding can be made.

3.8

That the project will not conflict with any easements required for public
access through, or public use of the property.
No authorized easements for public access through the property or for public use
of the property currently exist. The project will not conflict with any easements
required for public access through, or public use of the property and proposes
easements to allow additional public access through the property. Therefore, this
finding can be made.

3.9

That the proposed use is not inconsistent with the intent of the zone district.
The property is zoned AG-II-100. The purpose of the Agriculture II district is to
establish agricultural land use for large prime and non-prime agricultural lands in
the rural areas of the County (minimum 40 to 320 acre lots) and to preserve prime
and non-prime soils for long-term agricultural use. Agricultural uses have not
occurred on the project site in more than 20 years and the site has never been
farmed as a “stand alone” viable farming unit, but rather only as a part of the
former Dos Pueblos Ranch. Class II prime (when irrigated) soils on-site are
disjunct in nature and constrained for farming due to the characteristics of the
particular soil type (Diablo clay soils). Pursuant to the County’s Weighted Point
System for determining agricultural viability, neither the ocean nor inland parcel
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was determined to be agriculturally viable. This lack of viability is due to the
parcel size, lack of a developed water supply, moderate agricultural suitability for
crops, lack of existing agriculture, and inability to qualify for the agricultural
preserve program. Therefore, it is unlikely that the property could be used for
long-term agricultural use. However, the majority of the site would remain in
open space (thereby preserving prime soils), the proposed project would include
the planting of dwarf citrus orchards in 1.7 acre and 16.3 acre agricultural
envelopes, and the project would not rezone or develop the site to prevent future
agricultural use. Therefore, the project would be consistent with the intent of the
zone district and this finding can be made.

ATTACHMENT 2: CONDITIONS OF APPROVAL
1. Proj Des-01 Project Description. This project is based upon and limited to compliance
with the project description, the hearing exhibits dated November 20, 2013, and all
conditions of approval set forth below, including mitigation measures and specified plans
and agreements included by reference, as well as all applicable County rules and
regulations. The project description is as follows:
Ocean and Inland Estates
The proposed Ocean Estate residence would be 5,806 (gross) square feet in size, with an
attached 1,421 square foot garage/mechanical space, a detached 800 square foot
guesthouse with attached 651 square foot garage, and a pool. Future structural
development and earth disturbance associated with the proposed Ocean Estate would be
limited to a 1.9-acre development envelope. The proposed Ocean Estate would also
include designation of a 1.7-acre envelope which would allow agricultural activities such
as orchards, row crops, and horse/livestock keeping. Except for fencing and utilities, no
buildings, structures, or hardscape is permitted within the agricultural envelope. The
maximum height of the proposed residence and garage is 20 feet and the maximum
height of the proposed guest house and attached garage is 21 feet.
The proposed Inland Estate residence would be 7,326 (gross) square feet in size with an
attached 1,837 square foot basement and garage/mechanical space, a detached 800 square
foot guesthouse and a pool. Future structural development and earth disturbance
associated with the proposed Inland Estate would be limited to a 2.5-acre development
envelope. The proposed Inland Estate would also include designation of a 16.3- acre
envelope which would allow agricultural activities such as orchards, row crops, and
horse/livestock keeping. Except for fencing and utilities, no buildings, structures or
hardscape is permitted within the agricultural envelope. The maximum height of all
proposed Inland Estate development is 22 feet, and is designed to be a minimum of 11
feet, 10 inches below the road grade of Highway 101 to maintain public horizon and blue
water views over the development.
Total project grading would include approximately 16,890 cubic yards (cy) of cut and
approximately 13,280 cy of fill. One blue gum eucalyptus tree would be removed.
Landscaping includes native and drought tolerant species including six 36-inch-box oaks
and 4.7-acres of dwarf and/or semi-dwarf orchard trees. Only organic and biodegradable
fertilizers and pesticides/herbicides shall be used on-site.
Services and Infrastructure
The Ocean and Inland Estates would be served by a new shared access driveway. The
driveway would enter the site via the existing site entrance off of US Highway 101 at the
east side of the property and extend west through the property to the Inland Estate. The
driveway would then extend from the Inland Estate, over the UPRR (Union Pacific
Railroad) tracks via a new bridge, to the Ocean Estate. The driveway would be 1.6 acres
in total area.
The bridge would be 215 feet long and 17.25 feet wide and would be supported on either
side by bridge embankments. Grading for the bridge embankments on the ocean lot
would include approximately 110 cy of cut and 9,100 cy of fill, and for the Inland lot
approximately 75 cy of cut and 3,160 cy of fill. Bridge abutments would be supported on
a 3:1 slope on the inland lot and a 2:1 slope on the ocean lot. The bridge will be
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constructed of weathered steel with wood rail cap and wood decking over a poured
concrete deck. The applicant has received design approval and approval of a private
easement for the bridge from UPRR.
Water would be obtained from the Goleta Water District. The proposed project would
include construction of two private water lines, an 8 to 10 inch potable water line and a 4
inch reclaimed water line, extending from the existing Goleta Water District line to serve
the Ocean and Inland Estates. Currently, the Goleta Water District service line terminates
off-site near the Bacara Resort. The A private water line would be extended through an
existing 20 foot easement across the adjacent Gaviota Holdings property (APN 079-200005) to the project site. The water line would be privately owned and would serve the
proposed residential and agricultural development on the ocean and inland lots. The
complete water line to serve the Ocean and Inland Estates would be approximately 7,500
feet in length. Sanitary service would be provided through private septic systems as
approved by Environmental Health Services. Fire service would be provided by Santa
Barbara County Fire.
Public Access Dedications
The project includes a number of offers to dedicate (OTD) easements for both vertical
and lateral public access and recreation facilities, contingent on approval of the proposed
project as depicted on the Proposed Project and Open Space or Conservation Easement
site plan. The proposed OTD includes:
1.

2.
3.
4.
5.

A segment of the California Coastal Trail along the length of the ocean lot
including a loop trail and lookout points. Portions of the Coastal Trail are defined
as “Floating Trail” to allow for the best initial trail alignment. Approximately
1,600 linear feet of the total length of the California Coastal Trail on-site would
be constructed by the property owner;
Vertical access to the beach from the California Coastal Trail at one of seven
potential vertical beach access trail locations;
An access road from the existing site entry from Highway 101 to a parking lot for
up to 20 vehicles (at one of two potential locations);
Pedestrian access from a parking lot and over the Union Pacific Railroad tracks
from the inland lot to the Coastal Trail (at one of two potential alignments); and,
Access along the length of the property on the beach from the base of the bluffs to
the mean high tide line.

The 1,600 lineal feet of California Coastal Trail constructed by the applicant will be
located within a 20 foot easement and will be a multi-use trail consisting of a 6 foot wide
decomposed granite path with two foot shoulders and low native vegetation plantings.
Construction of this portion of the Coastal Trail will be completed concurrently with the
installation of utility lines and will be fully completed prior to building permit issuance
for the first residence constructed.
With the exception of 1,600 feet of Coastal Trail, which is proposed to be constructed by
the applicant, the exact location of future trails, parking, vertical beach access and access
over the UPRR tracks (including UPRR and PUC [Public Utilities Commission]
easement and design approval) will be determined at a future date by the County of Santa
Barbara. The applicant (Brooks Street) will partner with the County of Santa Barbara to
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negotiate the approval of the public easement with UPRR and the PUC across the UPRR
tracks.
Open Space or Conservation Easement and Habitat Restoration
The project includes a proposed approximately 117 acre Open Space or Conservation
Easement extending over both the ocean and inland lots from Eagle Canyon to Drainage
#5 on the west as depicted on the Open Space Conservation Easement site plan (included
as Attachment-H to the November 12, 2013 Staff Memorandum to the Planning
Commission). Aside from construction allowed under the Open Space or Conservation
Easement Management Condition, no development would occur within The Easement, in
perpetuity. The proposed project includes habitat restoration as identified in the
Conceptual Upland and Riparian Mitigation and Monitoring Plan (Dudek, January 2012).
This restoration would occur within a 23.56 acre portion of The Easement.
Any deviations from the project description, exhibits or conditions must be reviewed and
approved by the County for conformity with this approval. Deviations may require
approved changes to the permit and/or further environmental review. Deviations without
the above described approval will constitute a violation of permit approval.
Gaviota Seals Watch
The proposed project includes the deposit of $20,000 of seed money for the formation of
a Gaviota Seals Watch volunteer group. The project applicant (Brooks Street) shall
deposit the funds with the County of Santa Barbara. Release of the funds shall not occur
unless and until the first Coastal Development Permit for the proposed project is issued
and the Project approval is “final” and no longer subject to administrative or judicial
challenge. The Project approval shall be deemed “final” when all administrative appeal
periods have expired without an appeal having been filed; or when all statutes of
limitation for judicial challenge to the Project approval have expired without litigation
being filed; or, if litigation is filed, when a successful defense in such litigation has
resulted in a final judgment upholding the Project approval.
2. Proj Des-02 Project Conformity. The grading, development, use, and maintenance of
the property, the size, shape, arrangement, and location of the structures, parking areas
and landscape areas, and the protection and preservation of resources shall conform to the
project description above and the hearing exhibits and conditions of approval below. The
property and any portions thereof shall be sold, leased or financed in compliance with
this project description and the approved hearing exhibits and conditions of approval
thereto. All plans (such as Landscape and Tree Protection Plans) must be submitted for
review and approval and shall be implemented as approved by the County.
Mitigation Measures from Revised 09EIR-00000-00003
3. MM AES-1a. All cut slopes excavated to reconstruct the existing access roadway shall
be landscaped pursuant to specifications contained in a landscape plan with the goal of
reducing the visibility and prominence of any exposed slopes and soils and shall mimic of
native habitat forms on and around such slopes. Additionally, all grading of the project
site as necessary to minimize visibility shall not involve the placement of fill having an
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average depth of greater than 18 inches and a maximum depth of greater than 36 inches2
The recontouring shall follow and extend the natural, underlying topography and upon
completion, result in slopes that have a natural appearance and generally blend with the
existing topographic landforms. Plan Requirements and Timing. Plans and procedures
to address landscaping and grading requirements shall be incorporated into plans
submitted to the County Planning and Development Department and subject to review
and approval by CBAR. Plans shall be submitted to and approved by the County and
CBAR prior to issuance of the Coastal Development Permits for each lot. Monitoring:
The grading inspector shall ensure conformance with the provision on grading plans and
in the field.
4. MM AES-1b. The applicant shall prepare and submit a landscaping plan to the County
for review and approval. The landscaping plan shall include provisions for landscaping of
the home sites as well as the berms supporting the private bridge between the Ocean and
Inland Estates. In addition to plant species and layout, the landscape plan shall address
maintenance of home site landscaping, berm landscaping, orchard plantings, and open
space areas. The plan shall be consistent with the County-approved Conceptual Upland
and Riparian Mitigation and Monitoring Plan and the terms of the Open Space
Conservation Easement. The plan shall include maintenance provisions for ensuring that
landscaping is maintained for the life of the project. The vegetation shall be maintained to
ensure maximum screening of the Ocean and Inland Estates from US HWY 101 but shall
protect public blue-water views. Plan Requirements and Timing. Plans and procedures
to address these issues shall be incorporated into plans submitted to the County Planning
and Development Department and shall be subject to review and approval by CBAR.
Plans shall be submitted to and approved by the County and CBAR prior to issuance of
the Coastal Development Permits for each lot. Landscaping of the bridge berms shall
occur within two weeks of the completion of berm grading. Monitoring. Site plans shall
be submitted to County Planning and Development and CBAR for review and
consideration prior to of Coastal Development Permits. P&D Permit Compliance staff
shall ensure compliance on site. Final occupancy of the proposed structures shall not be
granted until site landscaping and orchards are installed.
5. MM AES 1c. The applicant shall plant a mix of dwarf and semi-dwarf citrus trees with a
maximum height of approximately 10-feet (dwarf citrus) and 15 feet (semi-dwarf citrus),
or other P&D-approved species consistent with agricultural uses common on the Gaviota
Coast. The trees shall be planted within the proposed Agricultural Envelopes. Plantings
shall follow the existing topography of the site and shall be maintained at a height below
the grade of US Highway 101 to ensure mature trees do not obstruct blue water and
horizon views. The trees shall be planted and maintained throughout the life of the
project. The property owner shall replace new plantings as necessary throughout the life
of the project. Terms for maintenance of the orchard shall be included in the landscape
plan submitted to the County for review and approval. Plan Requirements and Timing.
This requirement shall be shown on a landscape plan to be reviewed and approved by
P&D prior to issuance of the Coastal Development permits for each lot. Monitoring.
P&D compliance monitoring staff shall ensure tree installation and maintenance.
6. MM AES-3a. Current and future proposed structures, including accessory structures and
elements shall be subject to approval by the Board of Architectural Review (BAR) prior
2

This fill depth would not apply to utilities trenching or filling, or to the bridge berms.
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to issuance of a Coastal Development Permit. The application to the Board of
Architectural Review shall include a plot plan showing any landscaping, finished
building elevations, fencing, data showing the proposed color scheme, materials of
construction, and a drawing to scale showing any signs to be erected, attached to, or
painted on such structure. The Board of Architectural Review shall evaluate the
following aspects of the project:
o Structures shall be sited and designed to preserve unobstructed broad views of the
ocean from US Highway 101.
o Structures shall not be of an unsightly or undesirable appearance.
o Structures shall be clustered to reduce visual impacts.
Plan Requirements and Timing. Plans and procedures to address these issues shall be
incorporated into plans submitted to the County Planning and Development Department
and subject to review and approval by CBAR. Plans shall be submitted to and approved
by the County and CBAR prior to issuance of the Coastal Development Permits for each
lot. Submittals shall be consistent with the most current County Planning and
Development BAR submittal requirements. Monitoring. P&D shall inspect prior to
occupancy clearance.
7. AES-3b. All development on the project site shall occur within the approved
development envelopes. All structures (including any ancillary structures that may be
permitted within the Agricultural Zone) shall be considered part of the proposed project
and therefore subject to all approved mitigation measures related to visual character,
including height, color, and building material. Plan Requirements and Timing. This
measure shall be implemented throughout the lifetime of the proposed project. Plans for
additional structures shall be submitted to the County for review and approval.
Monitoring. Compliance with project requirements shall be checked by P&D monitoring
staff.
8. MM AES-3c. Approved and future structures on-site shall be one story and nott be
higher than 22 feet above natural or finished grade, which results in a lower building
height, except for chimneys and rooftop antenna. All approved and future structures shall
be sited within the development envelope and shall be of a height that is below the road
grade of US Highway 101 to maintain public blue water views. Structures within shall be
clustered to the maximum extent feasible. Plan Requirements and Timing. This
measure shall be included on building plans submitted for County approval. Plans shall
be submitted prior to issuance of Coastal Development Permit. Monitoring. Height of
structures shall be checked by Building and Safety during frame/inspection.
9. MM AES-3d. Natural building materials and colors compatible with surrounding terrain
(earth-tones and non-reflective paint) shall be used on exterior surfaces of all structures
including water tanks and fences. Use of reflective glass, metal, paints, etc. shall be
minimized. Plan Requirements and Timing. Materials shall be noted on building plans
and shall be reviewed and approved by the Central Board of Architectural Review. Plans
shall be submitted for review and approval by P&D and BAR staff prior to issuance of
Coastal Development Permits. Structures shall be painted and all materials shall be in
place prior to Final Building Inspection. The applicant shall provide a copy of the CBARapproved color and materials board with their Permit Compliance application.
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Monitoring. P&D compliance monitoring staff shall inspect and ensure compliance prior
to Building Inspection Clearance.
10. MM AES-4. The Applicant shall ensure any exterior night lighting installed on the
project is of low intensity, low glare design, minimum height, and shall be hooded to
direct light downward onto the subject lot and prevent spillover lighting. The applicant
shall install timers or otherwise ensure lights are dimmed after 10:00 PM. Plan
Requirements and Timing. The applicant shall develop a Lighting Plan for CBAR
approval incorporating these requirements and showing locations and height of all
exterior lighting fixtures with arrows showing the direction of light being cast by each
fixture. The lighting plan shall also incorporate the following elements:
1. Conserve energy and follow night sky lighting practices, generally conforming to the
standards and recommendations of the International Dark-Sky Association (IDA) and the
Illuminating Engineering Society of North America (IESNA);
2. Through design and installation, and permitted only within the building envelopes, use
lamps that are fully shielded such that the lamp image is not directly visible beyond the
area of illumination;
3. Through design and location within the building envelopes, avoid creating glare, light
spillover outside of the building envelopes onto adjacent areas, or upward illumination
into the night sky;
4. Use low intensity and low glare designs;
5. Use motion, light, and time sensors that minimize duration of use;
6. Ensure that all light poles, fixtures and hoods are constructed or coated with a nonreflective exterior finish;
7. Prohibit uplighting of landscape or structures; and
8. Minimize location of exterior lighting to that necessary for safety along driveways, roads,
and parking areas. The driveway lighting shall be low intensity and indirect with ondemand switching to minimize nighttime light visibility from public viewing places.
9. Lighting shall be installed in compliance with this measure prior to Final Building
Inspection Clearance.
Monitoring. P&D compliance monitoring staff shall review a Lighting Plan for
compliance with this measure prior to Final Building Inspection Clearance and shall
ensure that exterior lighting fixtures are installed consistent with their depiction on the
final Lighting Plan.
11. MM BIO-2. Southern Tarplant and other Special Status Plant Communities Avoidance
or Restoration. The utility corridor locations shall utilize existing roads and disturbed
areas to the maximum extent feasible. Trenching shall be accomplished by hand tools
when working near sensitive plants. Prior to construction, the applicant shall survey and

Paradiso del Mare Ocean and Inland Estates; 06CDH-00000-00038, 06CDH-00000-00039, 07CUP-00000-00065,
09CDP-00000-00045, 10CUP-00000-00039, 10CDP-00000-00094
Attachment 2 – Conditions of Approval
Page 2-7

flag by a qualified biologist the alignment of the water lines. Where determined to be
feasible by the project biologist, the utility corridor will be realigned the corridor to avoid
impacts to sensitive plant species. Similarly, the public access easements throughout the
site shall be surveyed for special status plant species and aligned specifically to avoid
impacts, to the maximum extent feasible, to these special species. Special status plant
species and communities to be avoided include Southern Tarplant, Creeping Spike Rush
Marsh, Arroyo Willow Thicket, California Sagebrush Scrub, and Purple Needle Grass
Grasslands. Any field revisions shall be plotted on a revised site plan submitted to Santa
Barbara County Planning and Development (P&D) for review and approval.
Plan Requirements and Timing. Pre-construction surveys for the presence of any
sensitive plant species must be completed, along with plans if necessary for the collection
of seed from any individuals discovered, prior to ground disturbance. The revised plans
depicting relocated water lines and the exact alignment of the proposed trails and other
access improvements throughout the site shall be submitted to P&D for review and
approval prior to issuance of grading permit. Individual sensitive species shall be
indicated on the Map and on grading plans.
12. MM BIO-5. Utility Corridor and Coastal Trail Final Design. The utility corridor and
coastal trail in proximity to the southern end of the wooden bridge, and future
replacement of the existing bridge shall be designed to avoid direct impacts to isolated
wetland #6 and the creeping spike rush marsh habitat. Avoidance will best be achieved
by providing a 100 foot buffer (may be reduced to no less than 30 feet if a greater buffer
is infeasible) from the outer edge of isolated wetland #6 for all construction and
development activities outside of the designated utility/Coastal Trail corridor and by
attaching the utility corridor infrastructure to the underside or side of the wooden bridge
to cross the Union Pacific railroad tracks. The property owners for the ocean and inland
lots shall be jointly responsible for construction and maintenance of the utilities. Should
the County demolish the existing bridge and construct a replacement bridge, the County
shall not be responsible for relocation of the utilities. The property owners for the ocean
and inland properties shall be jointly responsible for relocation of the utilities prior to
demolition of the existing bridge should demolition be proposed by the County. Prior to
construction, orange construction fencing shall be placed by a qualified biologist around
the outer edge of theis wetland. The final design of utility corridor and coastal trail shall
be plotted on a revised site plan submitted to P&D for review and approval. Plan
Requirements and Timing: Orange construction fencing shall be in place prior to
ground disturbance. The revised plans depicting the utility corridor and coastal trail
alignment shall be submitted to P&D for review and approval prior to Coastal
Development Permit issuance for development adjacent to wetland #6. Monitoring:
P&D shall review and approve the final design prior to Coastal Development Permit
issuance for development adjacent to wetland #6to ensure that the isolated wetland #6 is
avoided during construction and project development. P&D permit compliance and
Building and Safety staff shall ensure that fencing is in place prior to and throughout
construction.
13. MM BIO-6. Riparian Vegetation. The applicant shall submit a revised habitat
restoration plan for site-specific restoration for loss of arroyo willow thicket resulting
from the construction of the utility corridor. The draft habitat restoration plan call for
creation of new riparian areas at a ratio of 3:1 in the vicinity of upper reaches of Drainage
#4, immediately adjacent to existing arroyo willow thicket riparian vegetation. The
mitigation area would total 0.06 acre. The plan shall include the following measures:
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Protection and preservation of existing hydrologic and topographic features.
Revegetation using only native endemic plant species.
Non-native species, if present, shall be removed from the affected drainage.

Plan Requirements and Timing. The applicant shall submit the restoration plan to P&D
for review and approval prior to issuance of grading permit. The plan shall be prepared
by a P&D approved biologist. The plan shall be implemented after completion of access
road improvements. Monitoring. P&D shall review and approve the restoration plan
prior to issuance of grading permit and will monitor for subsequent implementation.
14. MM BIO-7. Pre-Construction Surveys. Pre-construction surveys for California redlegged frogs, tidewater goby, and other special-status aquatic species (such as western
pond turtle) shall be conducted prior to construction activities associated with the utility
corridor and the public access trail and stairway, no more than one week before
construction begins. If any individuals of California red-legged frog or tidewater goby are
found, the U.S. Fish and Wildlife Service shall be contacted and appropriate avoidance
measures shall be taken to ensure their protection as recommended by the consulting
biologist and approved by P&D. These measures shall include installation of
exclusionary fencing to prevent California red legged frog from entering the construction
area, installation of orange construction fencing to mark the limits of where construction
activities may safely take place, and the use of best management practices to prevent
pollutants from entering the Eagle Canyon. The crossing of Eagle Canyon will be through
the use of an elevated pipe bridge. Post-Construction Use. The post-construction efforts
to protect California red legged frog and tidewater goby shall include the use of open
fencing to hinder direct access to the open water of Eagle Canyon, the posting of an
educational and informational sign describing the sensitive habitat of the lagoon and open
water with an explanation with the public shall refrain from disturbing the stream
ecosystem. The design and signage content shall be submitted to P&D for review and
approval prior to construction activities associated with the public access trail and beach
access stairway. Plan Requirements and Timing. Orange construction fencing shall be
in place prior to ground disturbance. The revised plans depicting the utility corridor and
coastal trail alignment shall be submitted to P&D for review and approval prior to
issuance of grading permit. Monitoring. P&D shall review and approve the construction
protection measures prior to grading permit issuance to ensure that construction activities
will avoid direct and indirect impacts to California red-legged frog, western pond turtle,
and tidewater goby. The design for open fencing and educational signage shall be
reviewed and approved by P&D prior to opening of the public access trail and beach
access stairway.
15. MM BIO-8. The future construction of the public access stairway to the beach (if
located within Eagle Canyon) and public parking lot can proceed only after all
overwintering monarch roosts have dispersed in late winter or early spring. The applicant
shall hire a County-qualified biologist prepare a monarch butterfly
roosting/overwintering survey prior to the start of grading and construction. Plan
Requirements and Timing. The monarch roosting/overwintering survey shall be
submitted for review and approval by the P&D biologist and P&D permit compliance
staff prior to issuance of grading permits. Construction plan notes shall state that
construction shall be prohibited until such time that overwintering monarch roosts have
dispersed in late winter/early spring. Said plans shall be submitted to P&D for review and
approval prior to issuance of grading/construction permit. Monitoring. P&D shall review
and approve the construction protection measures prior to grading permit issuance to
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ensure that construction activities do not impact monarch butterfly trees. Permit
compliance staff shall monitor construction on site.
16. MM-BIO-9a. Setback. All structural development on the ocean lot (with the exception
of the driveway) shall be located a minimum of 100 feet from the canopy of the Monterey
Pine nesting tree identified in the 2013 survey period. The driveway and unoccupied
landscape areas shall be located a minimum of 75 feet from the nesting tree canopy.
Plan Requirements and Timing: The reconfigured conceptual design for the ocean
estate development (i.e. development footprint) shall be submitted for review and
approval by P&D staff prior to issuance of the Coastal Development Permit for the ocean
estate. The applicant/property owner shall be responsible for redesign and submittal. All
project plans (e.g. architectural, grading/drainage, landscape) for the ocean estate
development shall show the location of the nest tree canopy and associated 75 and 100
foot buffers.
17. MM-BIO-9b. Nesting Season Restrictions. If grading or construction activities occur
during the breeding season (i.e. February through August) the applicant/property owner
for any proposed development on-site shall retain a qualified, County-approved biologist
to conduct pre-construction bird surveys to avoid impacts to raptors, special status
breeding birds and other nesting birds protected by the Migratory Bird Treaty Act. The
survey shall include the area approximately 500 feet around construction work areas or to
the limits of the property lines if they are closer than 500 feet from the work areas. If an
active nest of a common migratory or resident bird species is located, a 300 foot buffer
(i.e. no work zone) or greater shall be implemented as determined by the Countyapproved biologist. In the event that an active nest of any raptor or other special status
breeding birds is observed within the construction work areas or within 500 feet of these
areas, the applicant shall delay construction work until (a) after September 15; or (b) until
continued monitoring demonstrates that the nest is vacated and juveniles have fledged; or
(c) a buffer zone sufficient to prevent disturbance of nesting activities, as determined by
P&D in consultation with California Department of Fish and Wildlife (CDFW) and/or
U.S. Fish and Wildlife Service (USFWS) as appropriate, is implemented. Results of the
surveys shall be provided to the County and CDFW/USFWS and shall include a
description of any nests located and the measures implemented to avoid the nest sites.
Plan Requirements and Timing: The biologist shall conduct any pre-construction nest
surveys prior to the start of grading and construction. Any required buffer zones shall be
established prior to initiation of construction activities. Monitoring. The biologist shall
document all pre-construction surveys and buffer zones in field notes and in a summary
report provided to P&D permit compliance staff on a bi-weekly basis during construction
activities.
18. MM BIO-10. The applicant shall submit a revised Conceptual Upland and Riparian
Mitigation and Monitoring Plan (dated January 2012) for the proposed restoration areas
and a Conservation Easement Management Plan for the proposed conservation easement
that provide for white tailed kite habitat enhancement and maintenance. The plan shall be
subject to review and approval by the P&D biologist and shall be updated as follows:
1.

Habitat Restoration. Restoration areas shall continue to include 4.56 acres of
California sagebrush scrub, 0.11 acre of arroyo willow thicket, and 5.92 acres of
purple needlegrass grassland. The Upland and Riparian Mitigation and
Monitoring Plan shall be revised such that 5.88 acres of the currently proposed
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12.97-acre exotics-free buffer zone shall be seeded with native grasses that would
provide 1:1 replacement of high quality white-tailed kite foraging habitat. Six (6)
36-inch box coast live oak trees and twenty (20) 1-gallon coast live oak saplings
shall be planted in a location proximate to suitable foraging habitat as future
potential nest trees. The trees shall be arranged so as to provide maximum cover
or canopy area to enhance nesting potential for white-tailed kites.
2.

Restoration Area Maintenance. The proposed 23.5-acre restoration area shall be
managed in a manner that sustains high to moderate quality kite foraging habitat
to provide for long-term maintenance of restoration acreages identified in item 1,
above, and in order to prevent a reduction in grassland foraging habitat due to
succession to other habitat types (e.g., scrub habitat). Specific management
treatments (e.g. seasonal mowing, type conversion, focused herbicide application
(i.e. spot spray) or other manipulation of vegetation) shall be identified in the
Upland and Riparian Mitigation and Monitoring Plan. All other management
techniques shall be given priority over herbicide use. The plan shall be revised to
include this management goal.

3.

Conservation Easement Maintenance. The proposed 91-acre conservation
easement area shall be expanded to include Drainage 5 on the Ocean and Inland
Lots, and the approximate 1.7-acre agricultural envelope proposed between
Drainage 5 and 6 and just east of the access bridge on the Ocean Lot deleted,
resulting in a 117-acre conservation easement area. The proposed 117-acre
conservation easement area shall be managed for the life of the project in order to
prevent the spread of invasive black mustard and to prevent the transition of the
existing mosaic of herbaceous plants to shrubby areas opaque to kites. In addition
to any other management practices, existing mustard fields within the 117 acre
conservation easement shall be mowed annually, in spring (March to April), to a
height of 1 foot prior to the flowering of mustard plants. A second mowing shall
occur late in spring (May to June) to a height of 1 foot to remove late-blooming
mustard or mustard plants that develop additional inflorescence stalks. In areas
where flowering continues to be problematic, focused herbicide application may
be required. Mowing shall not be required where it is determined infeasible or
where it might conflict with the management objective of improving prey for
white-tailed kites due to adjacency to sensitive habitats. This determination shall
be made by the P&D Biologist in conjunction with the Project Biologist.

4.

Adaptive Management. The revised Conceptual Upland and Riparian Mitigation
and Monitoring Plan shall include an adaptive management plan to account for
habitat alterations, natural or otherwise, that negatively affect white-tailed kite
prey abundance or the ability of kites to access prey items within the conservation
easement. The adaptive management plan is applicable to: 1) ensuring that
performance criteria are achieved for the proposed 23.5-acre restoration area as
detailed in the Conceptual Upland and Riparian Mitigation and Monitoring Plan
and 2) ensuring fulfillment of the requirements of MM-BIO 10 Conservation
Easement Maintenance relative to preventing the spread of black mustard and
shrubby vegetation within the Conservation Easement, as applicable to
maintaining adequate white tailed kite foraging habitat.

5.

The Plan shall consider specific restoration treatments to improve habitat value for
native rodents, including the California vole. A goal of the restoration and
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management plan shall be to enhance and maintain habitat characteristics
favorable to such rodent populations. The Plan shall include qualitative
performance measures.
Plan Requirements and Timing: The revised Conceptual Upland and Riparian
Mitigation and Monitoring Plan shall be submitted for review and approval by the P&D
biologist prior to Coastal Development Permit issuance. Restoration planting, seeding,
irrigation, and protective fencing shall be in place prior to final occupancy clearance by
the P&D compliance planner and Building and Safety staff. Monitoring: Monitoring
reports prepared by the Project Biologist shall be submitted to the permit compliance
planner on an annual basis in June for five years following completion of restoration
activities. The Project Biologist shall schedule and attend an annual site visit with the
permit compliance planner to review the status of site maintenance.
19. MM BIO-11. The applicant shall retain a qualified local biologist (approved by P&D) to
review and approve the Landscaping Plan for this project. Species to be used in
ornamental areas such as entrances, windrows, yards, agricultural use areas and
development envelopes, shall be appropriate for their intended use and shall be selected
to minimize the potential for invasiveness or other adverse effects on nearby native
vegetation. In order to protect the genetic integrity of the native plant populations on the
undeveloped portions of the subject property, the Landscape Plan shall prohibit the use of
non-locally collected native plants and seed materials for any native species used within
or adjacent to open space areas (including plantings proposed for habitat/buffer
restoration, native grassland mitigation, and landscape plantings outside perimeter
fencing). The Landscape Plan shall also prohibit the planting of any invasive, exotic plant
species as identified by the California Invasive Plant Council (Cal-IPC). Wherever native
species are specified for plantings or seeding, all seed or plant material shall come from
sources in the Dos Pueblos Canyon or Eagle Canyon watersheds or, if not available,
coastal Santa Barbara County. Plan Requirements and Timing. The applicant has
submitted a landscape concept plan that identifies general goals and features of
landscaping and hardscaping for developed areas. Landscape Plans for future
development shall be reviewed and approved by the P&D Staff Biologist. The applicant
shall use native, locally collected plant species (coastal Santa Barbara species or other
non-invasive plant material) for landscaping purposes. Monitoring. P&D and a qualified
local biologist approved by the County shall monitor Plan compliance throughout the
performance period, as appropriate.
20. MM BIO-12. Harbor Seal Haulout. The County or other public agency or nongovernment organization constructing, operating, or maintaining the vertical coastal
access point shall prepare and implement a harbor seal protection/restricted access
implementation plan. The plan shall include, but not be limited to, the following
measures:


Vertical access from the bluff top to the beach shall be restricted to the eastern
portion of the Ocean Estate within the floating easement proposed as part of the
project. Specifically, should vertical access to the beach be proposed at drainage 4
or west of drainage 4 on the subject property, the top of the stairway shall be
closed during the harbor seal pupping/breeding season (e.g., February 1 to May
31).
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No construction of the vertical access stairway shall occur during the harbor seal
pupping/breeding season (e.g., February 1 to May 31) should vertical access to
the beach be proposed at drainage 4 or west of drainage 4 on the subject property.
Access to the beach shall be closed 300 yards in each direction (i.e., north and
south) of the harbor seal haulout during the harbor seal pupping/breeding season
(e.g.., February 1 to May 31).
Signs informing users of access restrictions and relevant requirements of the
Marine Mammal Protection Act shall be posted at the parking area, vertical access
point, beach, and other appropriate locations.
The County shall encourage and support the formation of a Gaviota Seals Watch
similar to the Carpinteria Seals Watch.

Plan Requirements and Timing. The County or other implementing entity shall submit
the seal haulout protection/restricted access implementation measures to P&D for review
and approval prior to construction of the vertical coastal access point (stairway). The plan
shall be prepared by a P&D approved biologist in consultation with the National Marine
Fisheries Service and the California Department of Fish and Game. The agency or
organization constructing, operating, or maintaining the vertical beach access stairway
shall be responsible for ensuring compliance with the approved harbor seal
protection/restricted access implementation plan. Monitoring. P&D shall review and
approve the final design prior to grading permit issuance to ensure that the required
signage is correctly installed prior to construction and project development.
21. MM BIO-13. Public Information. The applicant, County, or other implementing entity
shall post information at the trailhead of the future public coastal access trail, at the
observation lookout, and the top of the beach access stairway, informing visitors that no
off-leash pets are allowed on the trail and beach, and that the beach access is closed
pursuant to MM-BIO-12 during the harbor seal pupping/breeding season (e.g., February 1
to May 31). Other activity restrictions or beach access closure dates may be approved by
P&D with appropriate supporting biological information. The purpose of the off-leash pet
restriction and closure period is to minimize harassment and adverse effects to the harbor
seal haul-out area and to minimize the effects of visitor use on the plants and animals
found in the Naples Reef and adjacent marine and beach habitat, including Southern sea
otters. Plan Requirements and Timing. The County or other implementing entity shall
submit plans for the proposed public information, and proposal for securing the beach
access stairway during times when access is prohibited. Responsibility for supervising
access and communicating the access restrictions to the public shall be borne by the
applicant or subsequent public access manager. Monitoring. P&D and a qualified local
biologist approved by the County shall monitor compliance throughout the performance
period, as appropriate.
22. MM BIO-14. Replacement trees for removal of non-native mature trees. The applicant
shall plant six coast live oaks (Quercus agrifolia) to replace removal of three non-native
trees from the project site. To address the temporal loss of potential perch/nest sites,
replacement trees shall be 36-inch box trees with approximate overall heights of 12 to 14
feet. Planting locations shall be incorporated into the Conceptual Upland and Wetland
Mitigation and Monitoring Plan for the Paradiso del Mare Residential Project,
specifically within Drainage 4 and/or Drainage 5. Irrigation and maintenance criteria
shall also be included in the Conceptual Upland and Wetland Mitigation and Monitoring
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Plan for the Paradiso del Mare Residential Project. All mitigation trees shall be monitored
for a period of not less than 5 years. During Years 1 and 2, monitoring shall occur
quarterly. During Years 3 through 5, monitoring shall occur twice annually. One annual
monitoring report shall be submitted to the County by the applicant for each year of the
five-year monitoring period. The reports shall address tree survival/mortality totals, site
observations, and any corrective actions necessary to promote tree health. In the event
that the tree survival total falls below six trees prior to the completion of the five-year
monitoring period, the applicant shall replant to reach the six-tree survival minimum with
36-inch box coast live oak trees. Mitigation trees planted for tree losses occurring during
the five-year monitoring period shall also be monitored for five years, with annual
reporting to the County on tree health/survival. Where development encroaches into the
root or canopy zone of retained trees, each affected tree shall be monitored annually for a
period of not less than five years. An annual monitoring report shall be submitted to the
County by the applicant for each of the five years, concurrent with the submittal of the
monitoring report for planted mitigation trees. Should any of these trees be lost or suffer
worsened health or vigor as a result of the proposed development, the applicant shall
mitigate the impacts at a 5:1 ratio with seedling sized trees. Mitigation planting shall
occur annually, if necessary, based on the results of the annual monitoring reports.
Mitigation trees planted for tree losses occurring during the five-year monitoring period
shall also be monitored for five years, with annual reporting to the County on tree
health/survival. Plan Requirements and Timing. The applicant shall submit plans for
the Conceptual Upland and Wetland Mitigation and Monitoring Plan for the Paradiso del
Mare Residential Project that incorporates the replacement tree plantings for review and
approval by the County. Annual reports shall be submitted to the County for a minimum
of five years. Monitoring. P&D shall review and approve the final tree planting design
prior to grading permit and shall ensure that the required replacement trees are planted
after construction
23. MM BIO-17a . Rodenticides. No rodenticides shall be used within the Open space and
Conservation Easement or outside of the development envelopes for the Ocean and
Inland Estates. Within the development envelopes, anticoagulant rodenticides are
prohibited, however, safe-trapping and proper disposal of noxious rodent pests such as
black rat or other non-native invasive rodent species, is permitted. Native rodents shall
be safely transferred to the conservation easement area and released. Monitoring:
Property owners shall keep records from extermination contractors demonstrating that the
contractors hired for management of rodents use methods specified under this condition.
Records shall be made available to P&D staff upon request.
24. MM BIO-17b. Night lighting limitations. The applicant will design and implement a
lighting plan with the following elements:
 Conserve energy and follow night sky lighting practices, generally conforming to the
standards and recommendations of the International Dark-Sky Association (IDA) for
rural setting;
 Exterior night lighting will be of low intensity, low glare design, minimum height, and
shall be fully hooded and shielded to direct light downward, such that lamp usage is not
directly visible beyond the area of illumination;
 Exterior lighting shall only be permitted within the development envelopes;
 Motion, light, and time sensors shall be used that minimize duration of use and 24-hour
security lighting shall be avoided;
 Uplighting of landscaping or structures shall be prohibited;
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Locations of exterior lighting shall be minimized to that necessary for safety along
driveways and parking areas. The driveway lighting shall be low intensity and indirect
with on-demand switching to minimize night light visibility from public viewing places.
Plan Requirements and Timing. All exterior lighting fixtures, with an arrow showing
the direction of light being cast by each fixture, and the height of fixtures will be depicted
on a lighting plan to be reviewed and approved by P&D prior to building permit for
future residential development. Monitoring. P&D will review a lighting plan for
compliance with this measure prior to approval of a Coastal Development Permit. Permit
Compliance will inspect structures upon completion to ensure that exterior lighting
fixtures have been installed consistent with their depiction on the final lighting plan.

25. MM BIO-18. Post-construction Coastal Trail Use. The post-construction efforts to
protect white-tailed kite nesting habitat will include the posting of educational and
informational signage describing the sensitive nature of the nesting habitat for whitetailed kite and identifying trail use limitations. The signage will be located outside of the
nesting area and shall explain why the public shall refrain from disturbing the avian
breeding ecosystem. The design and signage content shall be submitted to P&D for
review and approval prior to construction activities associated with the public access trail.
Use of the Coastal Trail will be from dawn to dusk only. Yearly surveys shall occur for
white-tailed kite nesting for up to five years following the establishment of trail use.
Surveys will be the responsibility of the implementing entity (e.g. County, non-profit
organization) and shall be completed by a County-qualified biologist. Surveys shall occur
between mid-February to early March as determined by the surveying biologist. If active
nests are found, measures shall be taken by the implementing entity (e.g. County, nonprofit organization) as necessary to protect nests. Alternate trail connections around
documented, active kite nest sites shall be used if available. If alternate trail connections
are not available, the use of trails (during the nesting season if nesting white-tailed kites
are present) may be limited.
Requirements to protect future nests adjacent to the Coastal Trail shall be determined by
the County-qualified surveying biologist in consultation with the County or other
implementing entity. Because human tolerance by white-tailed kites varies and because
kites are known to become acclimated to human activity over time, required measures
will be based upon yearly recommendations provided by the surveying biologist. At three
years following establishment of trail use, the surveying biologist shall determine
whether annual surveys for nests remain appropriate or whether the surveys should cease.
In no case shall annual surveys be required after five years following establishment of
trail use. Depending upon the date any nests are determined to be active, and at the
discretion of the County-qualified biologist, an end-of-season nesting survey shall be
conducted to determine when measures to protect nesting habitat adjacent to the trail can
be discontinued. Plan Requirements and Timing. The plans depicting the coastal trail
alignment and the design for the educational signage shall be submitted to P&D for
review and approval prior to issuance of grading permit. Monitoring. P&D shall review
and approve the design for open trail fencing and educational signage prior to opening of
the public access trail.
26. MM CR-1a. Prior to placement of the fill cap, a data collection program shall be
implemented at CA SBA-2441. The data collection shall be preceded by definition of the
site’s boundaries where the utility line and public access corridor enter and exit the site,
in order to determine the appropriate amount of sampling. The number and interval of

Paradiso del Mare Ocean and Inland Estates; 06CDH-00000-00038, 06CDH-00000-00039, 07CUP-00000-00065,
09CDP-00000-00045, 10CUP-00000-00039, 10CDP-00000-00094
Attachment 2 – Conditions of Approval
Page 2-15

excavation units shall be determined in consultation with the P&D Archaeologist, based
on the results of the boundary testing. Data collection shall include mapping of surface
artifacts, collection of functionally or temporally diagnostic tools and debris, and
excavation of samples from within the area to be filled as well as adjacent site areas for
comparative purposes. Cultural materials collected from the site shall be processed and
analyzed in the laboratory according to standard archaeological procedures. The age of
the remains shall be determined using radiocarbon dating and other appropriate
procedures; lithic artifacts, faunal remains, and other cultural materials shall be identified
and analyzed according to current professional standards; prior archaeological collections
from the site shall be included in the comparative analysis. The significance of the site
shall be evaluated according to the criteria of the CRHR, and the cultural resource record
shall be updated to reflect the results of the investigation; such results also shall be
presented in a technical report following the standards of the California Office of Historic
Preservation publication “Archaeological Resource Management Reports: Recommended
Content and Format” (http://ohp.parks.ca.gov/pages/1054/files/armr.pdf). Upon
completion of the work, all artifacts, other cultural remains, records, photographs, and
other documentation shall be curated at the Repository for Archaeological and
Ethnographic Collections of the University of California, Santa Barbara, or another
facility approved by P&D. All fieldwork, analysis, report production, and curation shall
be fully funded by the applicant. Plan Requirements and Timing. All work shall be
completed by a P&D-approved Registered Professional Archaeologist and shall be
funded by the applicant; a Chumash tribal representative shall monitor all excavation.
Upon completion of fieldwork, the archaeologist shall supply a brief report to P&D
indicating that the fieldwork has been completed satisfactorily and providing any
additional recommendations. All fieldwork shall be completed and the results of the
program shall be reviewed and approved by P&D prior to issuance of permits for
placement of the fill cap. All recommendations in the report shall be implemented as
approved. Monitoring. P&D shall review and approve the study and Permit Compliance
staff shall ensure that approved recommendations are carried out in the field.
27. MM CR-1b. Following completion of the fieldwork described in mitigation measure
MM CR-1a, geotextile matting and clean, culturally sterile, chemically neutral fill shall
be deposited across the specified portion of the site as follows:
1.
2.
3.
4.

5.
6.

Existing vegetation along the proposed water line corridor shall be removed by
hand equipment, instead of by motorized vehicles.
A County-approved archaeological and Native American monitor shall be
retained to observe removal of the vegetation within the archaeological site
boundaries.
After removal of surface vegetation, a geo-textile fabric shall be laid over the
ground surface throughout the corridor where fill soils are proposed.
Imported soils shall be placed on top of the geo-textile fabric. The soils shall be
chemically inert (i.e., not acidic) such that any potential for leaching into the
underlying archaeological deposits is minimized. The pH of the fill soils shall be
tested prior to their placement on top of archaeological site areas.
Placement of fill soils on top of the geo-textile fabric shall be done in no greater
than 18-inch lifts with rubber-tired heavy equipment, such that the equipment
only encroaches within the fill soil corridor after the initial fill soil lift is placed.
Placement of the geotextile fabric and top 18 inches of fill soils on top of the geotextile fabric shall be monitored by a County-qualified archaeologist and local
Native American observer.
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7.

A pre-construction meeting shall be held with the contractor, County-qualified
archaeologist, and Native American observer to communicate protocols for
undertaking this activity.

Plan Requirements and Timing. A P&D-approved archaeologist and Chumash
representative shall monitor fill placement. The conditions for monitoring and treatment
of discoveries shall be printed on all building and grading plans. Prior to issuance of
CDHs, the applicant shall submit a contract or Letter of Commitment with the
archaeologist. The contract must include a project description and scope of work, and
shall be prepared, executed, and submitted to P&D for review and approval. Monitoring.
Permit Compliance staff shall confirm monitoring by archaeologist and Building and
Safety Division grading inspectors shall spot check field work.
28. MM CR-1c. The applicant shall re-vegetate the fill soil overlying the utilities easement
with an appropriate mix of native species. This re-vegetation will occur after final soil
compaction has been completed. Plan Requirements and Timing. The applicant will
prepare a re-vegetation plan, specifying which plants will be used and in what quantities,
and submit this plan to P&D. P&D will review and approve this plan before issuance of
the required CDH. Monitoring. Permit Compliance staff will confirm that re-vegetation
efforts conform to the approved re-vegetation plans and that re-vegetation efforts are
successful. This mitigation will only be considered complete when revegetation is
successful and vegetation persists for more than one year. Otherwise, additional efforts
by the applicant will be required to complete the mitigation.
29. MM CR-1d. Where the utility corridor and the proposed future Coastal Trail are
aligned, the applicant shall design and engineer the utility corridor, including appropriate
compaction of all fill soils to the standard required to accommodate future construction of
the Coastal Trail. All necessary engineering methods to protect the underlying cultural
resources (refer to Section 3.5 Cultural Resources of the Final Revised EIR, 09EIR00000-00003) shall be utilized. Plan Requirements and Timing. The applicant shall
prepare a compaction plan for the areas of the utility corridor that overlap with the
Coastal Trail easement, and submit this plan to P&D and the County Parks and Public
Works Departments. This plan shall specify the engineering techniques that shall be used
to protect the underlying cultural resources. P&D and a County-approved archaeologist
will review this plan to determine whether specified measures are sufficient to protect
archaeological resources and support future construction of the Coastal Trail. This plan
must be certified by P&D prior to issuance of any permits for work within the utilities
easement. Monitoring. The Grading Inspector shall confirm that identified engineering
techniques are used when placing and compacting the fill soil.
30. MM CR-2a. A buffer of 100 feet around the previously mapped boundaries of
archaeological site CA SB-1322 shall be incorporated into the project design as
unbuildable open space where no grading, construction, utility placement, landscaping, or
other ground disturbance or development can occur. This area shall be seeded with
shallow-rooted native vegetation to stabilize the site, protect it from erosion, and obscure
the surface so that casual artifact collection or deliberate looting by residents and visitors
can be avoided. During construction, the archaeological site and 100-foot buffer area
shall be temporarily fenced with chain link flagged with color or other material
authorized by P&D. Plan Requirements and Timing. P&D shall receive, review, and
approve final plans prior to approval of CDHs. Security shall be posted and fencing
installed prior to issuance of building permits. Site shall be seeded during the rainy
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season to optimize the chances of successful sprouting. Permit Compliance staff will
confirm that seeding efforts are successful. This mitigation will only be considered
complete when seeding is successful and vegetation persists for more than one year.
Otherwise, additional efforts by the applicant will be required to complete the mitigation.
Monitoring. Permit Compliance staff shall verify installation of fencing by reviewing
photo documentation or by site inspection prior to approval of grading permits, and shall
ensure fencing remains in place throughout grading and construction through site
inspections. Permit Compliance staff shall also inspect site to ensure installation and
maintenance of plantings according to plan and sign off release of performance security
when appropriate.
31. MM CR-2b. The final plans shall include a notation designating the known
archaeological site as unbuildable area where no grading, construction, utility placement,
landscaping, or other ground disturbance or development can occur. The area shall not be
identified as an archaeological site on the plans. Plan Requirements, Timing and
Monitoring. P&D shall receive, review, and approve final plans prior to issuance of
CDHs.
32. MM-CR-3a. Prior to placement of the fill cap, an extended Phase I presence-absence
testing program shall be implemented at eastern and western margins of CA-SBA-76
along the 20 foot wide utility easement corridor. Testing shall begin 200 feet outside of
the currently mapped site boundaries and proceed toward the site until cultural materials
are identified. Upon discovery of cultural materials, presence/absence testing shall cease
and a 100 foot buffer established outward from the point of discovery. The fill cap
referenced in mitigation measure CR-3d shall be placed along the utility easement from
100 feet east to 100 feet west from the newly identified site boundaries. The applicant
shall include a notation on the final plans designating the buffer as unbuildable area. The
area shall not be identified as an archaeological site on the plans. Plan Requirements
Timing. P&D shall receive, review, and approve final plans prior to approval of CDHs.
Monitoring. All work shall be conducted by a County-qualified archeologist and shall be
monitored by a Native American observer. Permit Compliance staff shall spot check
fieldwork.
33. MM-CR-3b. Prior to initiation of the extended Phase I presence-absence testing program
described in mitigation measure MM CR-3a the applicant shall fund additional
consultations with the Santa Ynez Tribal Elders Council and other interested Native
American representatives to ensure their concerns are taken into account during the
course of the project. Plan Requirements and Timing. The additional consultations
shall be completed prior to issuance of the first Coastal Development Permit for the
project. Upon completion of consultation, the archaeologist shall supply a brief report to
P&D indicating that the work has been completed satisfactorily and providing any
additional recommendations. Monitoring. P&D shall monitor compliance with this
requirement and ensure its results are incorporated into the final cultural resource reports.
34. MM CR-3c. The applicant shall fund a P&D-qualified ethnohistorian to prepare an
ethnohistory and descendant genealogy of the archaeological site area. Plan
Requirements and Timing. The ethnohistory and genealogy shall be undertaken prior to
issuance of the first Coastal Development Permit for the project. Monitoring. The
ethnohistory shall be submitted for review and approval by the P&D Archaeologist. P&D
shall monitor compliance with this requirement and ensure its results are incorporated
into the final cultural resource reports.
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35. MM CR-3d. Following completion of the fieldwork and consultations described in MM
CR-3a, 3b, and 3c, above, geotextile matting and clean, culturally sterile, chemically
neutral fill shall be deposited across the specified portion of the site, as follows:
1.
2.
3.
4.

5.
6.
7.

Existing vegetation along the proposed water line corridor shall be removed by
hand equipment, instead of by motorized vehicles.
A County-approved archaeological and Native American monitor shall be
retained to observe removal of the vegetation within the archaeological site
boundaries.
After removal of surface vegetation, a geo-textile fabric shall be laid over the
ground surface throughout the corridor where fill soils are proposed.
Imported soils shall be placed on top of the geo-textile fabric. The soils shall be
chemically inert (i.e., not acidic) such that any potential for leaching into the
underlying archaeological deposits is minimized. The pH of the fill soils shall be
tested prior to their placement on top of archaeological site areas.
Placement of fill soils on top of the geo-textile fabric shall be done in no greater
than 18-inch lifts with rubber-tired heavy equipment, such that the equipment
only encroaches within the fill soil corridor after the initial fill soil lift is placed.
Placement of the geotextile fabric and top 18 inches of fill soils on top of the geotextile fabric shall be monitored by a County-qualified archaeologist and local
Native American observer.
A pre-construction meeting shall be held with the contractor, County-qualified
archaeologist, and Native American observer to communicate protocols for
undertaking this activity.

Plan Requirements and Timing. A P&D-approved archaeologist and Chumash
representative shall monitor fill placement. The conditions for monitoring and treatment
of discoveries shall be printed on all building and grading plans. Prior to issuance of
CDHs, the applicant shall submit a contract or Letter of Commitment with the
archaeologist. The contract must include a project description and scope of work, and
shall be prepared, executed, and submitted to P&D for review and approval. Monitoring.
Permit Compliance staff shall confirm monitoring by archaeologist and Building and
Safety Division grading inspectors shall spot check field work.
36. MM CR-3e. The applicant shall re-vegetate the fill soil overlying the utilities easement
with an appropriate mix of native species. This re-vegetation will occur after final soil
compaction has been completed. Plan Requirements and Timing. The applicant will
prepare a re-vegetation plan, specifying which plants will be used and in what quantities,
and submit this plan to P&D. P&D will review and approve this plan before issuance of
the required CDH. Monitoring. Permit Compliance staff will confirm that re-vegetation
efforts conform to the approved re-vegetation plans and that re-vegetation efforts are
successful. This mitigation will only be considered complete when revegetation is
successful and vegetation persists for more than one year. Otherwise, additional efforts
by the applicant will be required to complete the mitigation.
37. MM CR-4. A buffer of 100 feet around the boundaries of archaeological sites CASBA-1323, CA SBA-2440 and CA SBA-2442H shall be defined and incorporated into
the project design as unbuildable open space where no grading, construction, utility
placement, landscaping, or other ground disturbance or development can occur. The
applicant shall include a notation on the final plans designating the known archaeological
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sites as unbuildable area. The area shall not be identified as an archaeological site on the
plans. Plan Requirements Timing and Monitoring. P&D shall receive, review, and
approve final plans prior to approval of CDHs. Monitoring. Permit Compliance staff shall
spot check fieldwork.
38. MM CR-5. The applicant shall retain a P&D-qualified archaeologist and a Native
American consultant to monitor all earth disturbances within the Ocean and Inland Estate
development envelopes to ensure that previously unidentified buried archaeological
deposits are not inadvertently exposed and damaged. In the event archaeological remains
are encountered during grading or other earth disturbance, work in the vicinity shall be
stopped immediately and redirected to another location until a P&D qualified Registered
Professional Archaeologist and Native American representative are retained by the
applicant to conduct a Phase 2 investigation and evaluate the significance of the find
pursuant to County Archaeological Guidelines. If remains are found to be significant,
they shall be subject to a Phase 3 mitigation program consistent with County
Archaeological Guidelines and funded by the applicant. Plan Requirements and
Timing. The conditions for monitoring and treatment of discoveries shall be printed on
all building and grading plans. Prior to issuance of CDHs, the applicant shall submit a
contract or Letter of Commitment with the archaeologist. The contract must include a
project description and scope of work, and shall be prepared, executed, and submitted to
P&D for review and approval. Monitoring. Permit Compliance staff shall confirm
monitoring by the archaeologist and Building and Safety Division grading inspectors
shall spot check field work.
39. MM EN-1a, The applicant shall comply to the maximum extent feasible with all
adopted County policies regarding energy consumption, such as:
 Incorporation of cost-effective, renewable, non-depleting energy resources into
the project design, wherever possible;
 Site and building design to avoid unwanted heat gain from solar exposure.
Features that provide shading at suitable times of the day and year generally shall
be “passive” or automatic, avoiding the need for occupants to regularly monitor or
adjust them; and
 Include solar panels in building design to heat spa and swimming pool areas.
40. MM EN-1b. Construction vehicles shall be turned off when not in use to avoid leaving
in idling position. Construction vehicles shall be left on site for the duration of
construction to avoid wasteful or inefficient use of gasoline. Plan Requirements and
Timing. The applicant will submit an energy efficiency plan to P&D outlining the
measures they will take to minimize wasteful use of non-renewable resources.
Monitoring. Permit compliance staff shall confirm with field visits that energyconserving measures are used during construction and incorporated into the final project
design.
41. MM FP-1.
The applicant shall pay development impact mitigation fees (DIMFs) to
the Santa Barbara County Fire Department that would be directed toward the eventual
construction of a new fire station. Required mitigation fees shall be as determined by
County-adopted mitigation fee resolutions and ordinances and applicable law. Plan
Requirements and Timing: Fire DIMFs shall be paid to the County Fire Department
prior to Final Building Inspection and shall be based on the fee schedules in effect when
paid. Monitoring: Building and Safety staff shall ensure payment of fire DIMFs prior to
Final Building Inspection.
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42. MM FP-2a. Landscaping for the development envelopes will incorporate the
recommendations presented in the Applicant’s VMP, consistent with County Fire
Department standards. Plan Requirements and Timing. The final landscape plan shall
define precisely the final disposition of existing trees, as well as locations and types of
new plantings to allow for expedient review and approval by P&D and the Fire
Department prior to approval of any CDH. The plans shall incorporate language and
illustrations such as those found in Goleta Water District and Santa Barbara Botanical
Garden publications advocating low water use plantings. Landscape plan components
shall be reviewed prior to approval of any CDH. Landscaping shall be installed in
accordance with the approved landscape plan prior to final inspection. Monitoring.
Permit compliance staff shall verify the installation of the required landscaping in the
field.
43. MM FP-2b. For any existing trees within 100 feet of structures that are retained, all
dying and diseased branches shall be removed. A certified arborist shall prepare a report
detailing the disposition and condition of all existing trees within the development
envelope. Plan Requirements and Timing. The final landscape plan shall define
precisely the final disposition of existing trees as well as locations and types of new
plantings to allow for expedient review and approval by P&D and the County Fire
Department prior to CDH approval. Plan components shall also be reviewed prior to
approval of any CDH. Recommendations of the approved arborist report shall be
implemented prior to final inspection. Monitoring. P&D and Permit Compliance staff
shall review the arborist’s report and verify the required tree maintenance in the field.
44. MM FP-2c. The following fire prevention methods shall be used for all proposed and
future structures:
a.
b.
c.
d.
e.

Building materials for all structures including residences, fences, and accessory
structures shall be constructed of fire resistant materials.
P&D Building & Safety Class A or B roofing (i.e., non-combustible tile or asphalt
composite shakes) shall be required for all future on-site structures.
Spark arresters shall be required for wood burning fireplaces.
Private decks and structural overhangs proposed for all new structures shall be
constructed with fire retardant materials or heavy timber.
Structures shall be fully equipped with sprinklers.

Plan Requirements and Timing: Where appropriate, the fire prevention measures shall
be graphically depicted on grading and building plans. Measures shall be installed prior
to final inspection. Monitoring. P&D building inspectors shall site inspect during
construction.
45. MM FP-2d. Adequate Fire Department structural access requirements shall be
provided. Plan Requirements and Timing: Access routes shall be by all-weather
surface roads and shall be submitted by the applicant for review and approval by the
County Fire Department prior to issuance of a CDH. Primary access shall be installed
during initial grading and secondary access shall be completed prior to final inspection.
Monitoring. Access shall be reviewed and approved by P&D and County Fire
Department prior to issuance of a CDH. The Fire Department and Permit Compliance
shall ensure compliance through site inspections.
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46. MM FP-2e. The applicant shall provide an adequate number of 750-gallon per minute
fire hydrants as determined by the County Fire Department. Plan Requirements and
Timing: Prior to approval of a CDH, the applicant shall meet with the County Fire
Department to review placement of additional fire hydrants throughout the site. Required
hydrants shall be installed prior to final inspection. Monitoring. Fire Department shall
ensure compliance prior to final inspection.
47. MM GEO-1. The project shall be designed to earthquake standards in accordance with
applicable sections of the California Building Code and County of Santa Barbara
Building Code adopted amendments. Required site-specific and plan-specific
geotechnical investigations shall be performed at the site. The recommendations for site
preparation, grading, backfill, and foundations developed during the site-specific
geotechnical investigation shall be incorporated into the project design. Plan
Requirements and Timing. Prior to plan check review by P&D, the applicant shall
submit building plans indicating building standards to the satisfaction of the County
Building and Safety Division. Monitoring. Building inspectors shall site inspect prior to
issuance of occupancy clearance.
48. MM GEO-2. Soils engineering design recommendations addressing expansive soils and
differential settlement in the site-specific soils engineering reports (Earth Systems Pacific
for the Ocean Estate and Inland Estate, 2007) shall be incorporated into the project design
in accordance with applicable sections of the California Building Code and County of
Santa Barbara Building Code adopted amendments. Plan Requirements and Timing.
The site-specific investigation of soils conditions and foundation recommendations shall
determine the extent of any landslide deposits and unstable soils on each lot to be
developed. The report shall document either that the proposed structures and
improvements will be located outside of any landslide areas or that remedial grading or
foundation designs will provide suitable development conditions through the removal of
unstable soils. Recommendations from the soils investigations shall be incorporated into
grading and foundation designs as appropriate. Site-specific and plan-specific geological
and/or soils engineering reports shall be submitted and approved, prior to approval of
building permits for the proposed Ocean and Inland Estates. Monitoring. P&D’s
Building and Safety Division and Public Works shall review reports and plans. Permit
Compliance shall ensure compliance with plans. Grading inspectors shall monitor
technical aspects of the grading activities.
49. MM HAZ-1. A Remedial action plan (RAP) shall be implemented by ARCO/BP and
the property owner with oversight by the County Public Health Department Hazardous
Materials Unit, in accordance with all applicable regulatory guidelines. Results of the site
assessment shall be used to develop remedial alternatives and ultimately an updated RAP,
including mitigation for potential secondary impacts such as dust emissions; disturbance
to sensitive ecosystems (e.g., wetlands); and worker health and safety hazards. As a part
of the Remedial Action Plan, and prior to Coastal Development Permit issuance for
project development, Arco/BP shall submit a vapor monitoring work plan to Santa
Barbara County P&D for the three wells in the immediate vicinity of the development
envelope. The plan shall include vapor sampling methods, protocol and frequency,
proposed action levels for chemicals of potential concern (e.g., methane), reporting
requirements, and contingencies for vapor mitigation if needed. The work plan shall be
approved prior to implementation.County Public Health Department Hazardous Materials
Unit approval of the RAP shall be obtained and the RAP shall be implemented with
County Public Health Department Hazardous Materials Unit oversight, in accordance
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with all applicable regulatory guidelines (such as the Health and Safety Code) and action
levels. Plan Requirements and Timing. Remediation at the proposed project site by
ARCO/BP and the property owner shall be completed in accordance with an approved
RAP. Site remediation shall occur prior to issuance of a Coastal Development Permit for
project development. Monitoring. The County Public Health Department Hazardous
Materials Unit shall review and approve the RAP and monitor and inspect remediation
activities and documentation to ensure compliance with approved plans and applicable
guidelines.
50. MM HAZ-3. In the event that visual contamination or chemical odors are detected
while implementing the approved work on the project site, all work shall cease
immediately. The property owner or appointed agent shall contact the County Fire
Department’s Hazardous Materials Unit (HMU); the resumption of work requires the
approval of the HMU. Plan Requirements and Timing. This requirement shall be noted
on all grading and building plans. Monitoring. Permit Compliance personnel shall
perform periodic inspections.
51. MM PF-1.
The proposed project shall include the following measures to reduce water
consumption:

Efficient irrigation systems which minimize runoff and evaporation, avoid
unnecessary watering, and maximize water reaching the plant roots shall be
installed. Landscape plans shall emphasize low water consumption grasses and
plants wherever possible.

Water in fountains, ponds, and other landscape features shall use recirculating
water systems to prevent waste.

Water saving techniques, including water-conserving plumbing, low flow toilets,
showers, and faucets shall be incorporated.

Recycled water shall be used instead of potable water for landscaping within the
development envelopes.
Plan Requirements and Timing. The final landscape plan shall precisely define highand lower-demand species areas to allow for expedient review and approval by the P&D
and the Board of Architectural Review prior to issuance of a Coastal Development
Hearing (CDH). The conditions, covenants, and restrictions shall incorporate language
and illustrations such as those found in GWD and Santa Barbara Botanical Garden
publications advocating low water use plantings. Landscape plan components and
conditions, covenants, and restrictions shall be reviewed prior to issuance of a CDH.
Final project plans shall include the necessary water-conserving fixtures and plumbing
systems. The plans shall be reviewed and approved by P&D prior to issuance of a CDH.
Monitoring. Permit Compliance staff shall verify the installation of the required
landscaping, fixtures, and plumbing in the field.
52. MM PF-2.
The waste disposal system shall be located within the development
envelope of the affected parcel and shall be designed to include at least two drywells on
each lot, within the vicinity and of a similar diameter and depth as the ones constructed
and tested. Plan Requirements and Timing. All layouts, tests, and recommendations
for the proposed waste disposal system shall be prepared and/or certified by a registered
civil or geotechnical engineer or a certified engineering geologist. According to Section
35-147.2.g of the Coastal Zoning Ordinance, the applicant shall also submit an
application for a Minor Conditional Use Permit (MCUP) for any proposed experimental
waste disposal system. The MCUP shall be reviewed and approved concurrently with the
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Coastal Development Permit with Hearing (CDH) for the affected parcel. EHS shall
determine that the proposed waste disposal system has adequate capacity for the project
prior to approval of any zoning permits, including any Minor Conditional Use Permit
(MCUP), or Coastal Development Permits (CDH). Monitoring. P&D shall ensure that all
necessary reviews and approvals have occurred prior to approval of any zoning permits,
including any MCUP or CDH.
53. MM TR-1. Traffic Control Plan. The owner/applicant shall submit to P&D and
Caltrans the expected project construction schedule. The County shall allow concurrent
construction of the project improvements. The plan shall specify that northbound
construction vehicles shall be prohibited from accessing the site via the at grade crossing
but rather shall use CalTrans offramps and overcrossings to access the site from the
southbound Hwy 101 lane. Plan Requirements: The owner/applicant shall submit the
traffic control plan. Timing: The traffic control plan shall be submitted to P&D for
review and approval prior to Coastal Development Permit issuance. Monitoring: The
owner/applicant shall provide P&D compliance monitoring staff with proof that all traffic
control plan requirements have been met.
54. MM WAT-1. Prior to issuance of any construction/grading permit and/or the
commencement of any clearing, grading, or excavation, a Notice of Intent (NOI) shall be
submitted to the California State Water Resources Control Board Storm Water Permit
Unit. Compliance with the General Permit includes the preparation of a Storm Water
Pollution Prevention Plan (SWPPP), which shall identify potential pollutant sources that
may affect the quality of discharges to stormwater, and shall include the design and
placement of Best Management Practices (BMPs) to effectively prohibit the entry of
pollutants from the project site into area water bodies during construction. The Storm
Water Pollution Prevention Plan must contain some or all of the following specific
mitigation measures designed to reduce or eliminate construction site runoff pollution,
which can be grouped into four classes of BMPs:
Construction site planning BMPs including but not limited to:









Development planning shall fit the topography, soils, drainage patterns, and
natural vegetation of the site.
Only the minimum amount of vegetation necessary for construction shall be
removed.
The clearing limits, setbacks, protected habitat areas, trees, drainage courses, and
buffer zones shall be delineated on plans and in the field to prevent excessive or
unnecessary soil disturbance and exposure.
The amount of cuts and fills shall be minimized.
Temporary and permanent roads and driveways shall be aligned along slope
contours.
Grading operations shall be phased to reduce the extent of disturbed areas and
length of exposure.
Excavation and grading shall be avoided during the rainy season.
Impervious surface areas shall be minimized and permeable paving materials shall
be used whenever possible.

BMPs to minimize soil movement on all slopes greater than or equal to 5:1 and including
but not limited to:
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Disturbed soil areas shall be covered with geotextile fabric, jute netting, erosion
control blankets, silt fence, or other erosion control materials.
Soil stockpiles shall be covered.
Soil stabilizers shall be employed, as appropriate.
Disturbed soils shall be restored and revegetated as soon as practicable.
Stabilized access roads and entrances shall be constructed in the initial phase of
construction.
Tire wash stations, gravel beds, and/or rumble plates will be installed at site
entrance and exit points to prevent sediment from being tracked onto adjacent
roadways.
Sediments and construction materials shall be dry-swept from finished streets the
same day they are deposited.
Site runoff control structures, such as earth berms, drainage swales, and ditches
that convey surface runoff during construction into temporary or permanent
sediment detention basins shall be installed and made operational in the initial
phase of construction as necessary.

BMPs to capture sediment on all slopes greater than or equal to 5:1, including but not
limited to:






Perimeter sediment controls (silt fence, fiber rolls, etc.) shall be installed, as
necessary, prior to land-disturbing activities, and additional runoff control
measures shall be installed during construction as necessary.
Storm drain inlets shall be protected from sediment-laden runoff with inlet
protection devices such as gravel bag barriers, filter fabric fences, block and
gravel filters, excavated inlet sediment traps, sand bag barriers, and/or other
devices.
Sediment shall be removed from dewatering discharge with portable settling and
filtration methods, such as Baker tanks or other devices.
Graded areas shall be revegetated within a time frame to be determined by County
P&D.

Good housekeeping BMPs, including but not limited to:





All storm drains, drainage patterns, and creeks located near the construction site
prior to construction shall be identified to ensure that all subcontractors know
their location to prevent pollutants from entering them.
Washing of concrete trucks, paint, equipment, or similar activities shall occur
only in areas where polluted water and materials can be contained for subsequent
removal from the site. Wash water shall not be discharged to the storm drains,
street, drainage ditches, creeks, or wetlands. Areas designated for washing
functions shall be at least 100 feet from any storm drain, water body or sensitive
biological resources; the location(s) of the wash-out area(s) shall be clearly noted
at the construction site with signs; the applicant shall designate a washout area,
acceptable to Building and Safety and P&D staff; the wash-out areas shall be
shown on the construction and/or grading and building plans and shall be in place
and maintained throughout construction.
All leaks, spills, and drips shall be immediately cleaned up and disposed of
properly.
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Vehicles and heavy equipment that are leaking fuel, oil, hydraulic fluid, or other
pollutants shall be immediately contained and either repaired immediately or
removed from the site.
One or more emergency spill containment kits shall be placed on site in easily
visible locations and personnel will be trained in proper use and disposal methods.
Vehicles and heavy equipment shall be refueled and serviced in one designated
site located at least 500 feet from creeks and drainage swales.
Temporary storage of construction equipment shall be limited to a 50 x 50-foot
area preferably located along an existing dirt access road, and shall be located at
least 100 feet from any water bodies.
Dry clean-up methods shall be used whenever possible.
Clean site runoff shall not be contaminated with polluted water through the use of
berms or ditches to divert surface runoff around the construction site.

Plan Requirements and Timing. Prior to issuance of a Coastal Development Permit
(CDP), the applicant shall submit a copy of the RWQCB’s NOI acceptance letter to the
County. The applicant shall provide a copy of the required SWPPP to the County for
review and approval (the SWPPP may be submitted in lieu of an Erosion and Sediment
Control Plan per Chapter 14-29). The plan shall be designed to protect water quality
during all phases of construction activity. BMPs described in the SWPPP shall be shown
on the plans prior to issuance of CDP. The SWPPP shall be kept on site during
construction activities and be available to operating personnel, as well as to any
regulatory agency staff with authority over the project development. The applicant shall
amend the SWPPP whenever there is a change in construction that may affect the
discharge of significant quantities of sediment or other pollutants to surface waters,
ground waters, or a municipal storm drain system. Such changes shall be approved by
County staff and recorded on the construction plans. The applicant shall notify the
County prior to commencement of grading. Erosion and sediment control measures shall
be maintained for the duration of the grading period and development of the project until
graded areas have been permanently stabilized by structures, long-term erosion control
measures or landscaping. The County or its consultant shall conduct periodic “tailgate”
meetings about site maintenance and water quality issues during construction.
Monitoring. The County and other agencies, as appropriate, shall inspect the site during
construction for compliance with the SWPPP. During the rainy season (between
November 1 and April 15), a minimum of two County inspections per month shall be
conducted. County staff shall inspect the site for all requirements prior to final inspection.
The County shall photodocument revegetation to ensure compliance with plans. Grading
inspectors shall monitor technical aspects of the grading activities, and ensure
enforcement of County requirements consistent with the Grading Ordinance. Upon strict
adherence to requirements set forth in the RWQCB-approved SWPPP, including sitemonitoring routines, additional downstream water quality sampling and testing would not
be necessary.
55. MM WAT-2. To reduce increases in runoff to site drainages and watersheds due to the
increase in impervious surfaces, most notably the paved driveway, the applicant shall:
 Use bioswales and storm drains to channel water from the development envelope away
from erodible coastal ravines; and,
 Minimize creation of impervious surfaces through the use of pervious concrete, pavers, or
a similar product. Where impervious surfaces are present, drainage will be controlled in
such a way as to minimize the chance of channelization and erosion.
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Plan Requirements and Timing. Locations and design specifications of storm water
structures and devices shall be depicted on grading and drainage plans. The plans shall be
reviewed and approved by County Flood Control Project Clean Water and P&D prior to
CDH issuance. If these structures and devices shall also function to reduce water-borne
pollutants in post-construction surface runoff, then they shall also be reviewed and
approved by the County Water Resources Division for compliance with County Public
Works Department Standard Conditions for Project Approval – Water Quality BMPs.
Monitoring. P&D staff shall site inspect implementation pursuant to approved plans
prior to final inspection
56. MM WAT-3. While encountering groundwater is not expected based upon testing
conducted on the project site, to reduce impacts to groundwater resources associated with
excavation of basements, the proposed project shall incorporate standard engineering
designs, as recommended by Earth Systems Pacific in the site-specific Soils Engineering
Reports (2007) and found in Appendix 3.8 of this EIR, which will be submitted to the
County as part of the building permit application process. Such measures to mitigate
potential impacts resulting from water during basement construction shall include:


The basement areas shall include drainage systems to intercept water from around the
retaining walls and below the slabs to transmit water into the sites’ drainage systems. If it
is not possible to outlet water into the sites’ storm drain systems by gravity flow, sump
pumps will be necessary. Specific design of the drainage systems shall follow those
recommended in the soils engineering reports.
Plan Requirements and Timing. Site-specific soils engineering reports shall be
submitted to the County as part of the building permit application process. Recommended
locations and design specifications of drainage systems shall be depicted on grading and
drainage plans. The plans shall be reviewed and approved by the County Building and
Safety Division for conformance with this condition prior to Building Permit issuance.
Monitoring. Building and Safety staff shall conduct a site inspection.

Standard Conditions Applicable to all Permits
57. Aest-09 Construction Clean-up. The developer shall clear the project site of all excess
construction debris. PLAN REQUIREMENT: This requirement shall be noted on final
building plans. TIMING: Debris clearance shall occur prior to Final Building Inspection
Clearance. MONITORING: P&D compliance monitoring staff shall site inspect prior to
Final Building Inspection Clearance.
58. Air-01 Dust Control. The Owner/Applicant shall comply with the following dust control
components at all times including weekends and holidays:
a. Dust generated by the development activities shall be kept to a minimum with a goal of
retaining dust on the site.
b. During clearing, grading, earth moving, excavation, or transportation of cut or fill
materials, use water trucks or sprinkler systems to prevent dust from leaving the site and
to create a crust after each day‟s activities cease.
c. During construction, use water trucks or sprinkler systems to keep all areas of vehicle
movement damp enough to prevent dust from leaving the site.
d. Wet down the construction area after work is completed for the day and whenever wind
exceeds 15 mph.
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e. When wind exceeds 15 mph, have site watered at least once each day including weekends
and/or holidays.
f. Order increased watering as necessary to prevent transport of dust off-site.
g. Cover soil stockpiled for more than two days or treat with soil binders to prevent dust
generation. Reapply as needed.
h. If the site is graded and left undeveloped for over four weeks, the Owner/Applicant shall
immediately:
i. Seed and water to re-vegetate graded areas; and/or
ii. Spread soil binders; and/or
iii. Employ any other method(s) deemed appropriate by P&D or APCD.
PLAN REQUIREMENTS: These dust control requirements shall be noted on all
grading and building plans. PRE-CONSTRUCTION REQUIREMENTS: The
contractor or builder shall provide P&D monitoring staff and APCD with the name and
contact information for an assigned onsite dust control monitor(s) who has the
responsibility to: a. Assure all dust control requirements are complied with including
those covering weekends and holidays. b. Order increased watering as necessary to
prevent transport of dust offsite. c. Attend the pre-construction meeting. TIMING: The
dust monitor shall be designated prior to CDH issuance. The dust control components
apply from the beginning of any grading or construction throughout all development
activities until Final Building Inspection Clearance is issued and landscaping is installed.
MONITORING: P&D processing planner shall ensure measures are on plans. P&D
grading and building inspectors shall spot check; Grading and Building shall ensure
compliance onsite. APCD inspectors shall respond to nuisance complaints.
59. Bio-01a Tree Protection Plan-Site Plan Component. The Owner/Applicant shall
submit a Tree Protection Plan (TPP) prepared by a P&D-approved arborist and/or
biologist and designed to protect on-site native and habitat trees. The plan shall include
the following site plan components:
1. The Owner/Applicant shall comply with and depict the following on the TPP exhibit
and Grading and Building Plans:
a. With the exception of the three non-native trees adjacent to the Coastal Estate that
would be removed and mitigated for pursuant to MM-BIO-14 all trees shall be
preserved. No grading for buildings, accessways, easements, subsurface grading
sewage disposal and well placement shall take place within the area within six feet of
the dripline of any of these trees.
b. Depict approved development envelopes. Include utility corridors, irrigation lines,
roadways, driveways.
c. Depict equipment storage (including construction materials, equipment, fill soil or
rocks) and construction staging and parking areas outside of the protection area.
d. Depict the type & location of protective fencing (see below) or other barriers to be in
place to protect trees in protection areas during construction.
e. Depict the location of all tree wells or retaining walls. These shall be located outside
the area within six feet of the dripline of all protected trees unless authorized by P&D.
f. Depict the location of all paths within 25 feet of dripline areas. Only pervious paving
materials (gravel, brick without mortar, turf block) are permitted within 6 feet of
dripline areas.
PLAN REQUIREMENTS: The Owner/Applicant shall: (1) Submit the TPP; (2) Include
all applicable components in Tree Replacement Plan and/or Landscape and Irrigation
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Plans if these are required; (3) include as notes or depictions all plan components listed
above, graphically depicting all those related to earth movement, construction, and
temporarily and/or permanently installed protection measures. TIMING: The
Owner/Applicant shall comply with this measure prior to CDH issuance. Plan
components shall be included on all plans prior to the issuance of the CDH. The
Owner/Applicant shall install tree protection measures onsite prior to issuance of grading
permits and pre-construction meeting. MONITORING: The Owner/Applicant shall
demonstrate to P&D compliance monitoring staff that trees identified for protection were
not damaged or removed or if damage, or removal occurred, that correction is completed
as required by the TPP prior to Final Building Inspection Clearance.
60. Bio-01b Tree Protection Plan – Construction Component. The Owner / Applicant
shall submit a Tree Protection Plan (TPP) prepared by a P&D-approved arborist and/or
biologist and designed to protect on-site native and habitat trees. The Owner Applicant
shall comply with and specify the following as notes on the TPP and Grading and
Building Plans:
1. Fencing of all trees to be protected at least six feet outside the dripline with chain-link
(or other material satisfactory to P&D) fencing at least 3 ft high, staked to prevent any
collapse, and with signs identifying the protection area placed in 15-ft intervals on the
fencing.
2. Fencing/staking/signage shall be maintained throughout all grading and construction
activities.
3. All trees located within 25 ft of buildings shall be protected from stucco and/or paint
during construction.
4. No irrigation is permitted within 6 ft of the dripline of any protected tree unless
specifically authorized.
5. The following shall be completed only by hand and under the direction of a P&D
approved arborist/biologist: a. Any trenching required within the dripline or sensitive
root zone of any specimen. b. Cleanly cutting any roots of one inch in diameter or
greater, encountered during grading or construction. c. Tree removal and trimming.
6. Special equipment: If the use of hand tools is deemed infeasible by P&D, P&D may
authorize work with rubber-tired construction equipment weighing five tons or less. If
significant large rocks are present, or if spoil placement will impact surrounding trees,
then a small tracked excavator (i.e., 215 or smaller track hoe) may be used as
determined by P&D staff and under the direction of a P&D approved biologist.
7. The following are not permitted: a. Any trenching within the dripline or sensitive root
zone of any specimen. b. Cutting any roots of one inch in diameter or greater. c. Tree
removal and trimming.
8. Grading shall be designed to avoid ponding and ensure proper drainage within
driplines of oak trees.
PLAN REQUIREMENTS: The Owner/Applicant shall: (1) submit the TPP; (2) Include
all applicable components in Tree Replacement Plan and/or Landscape and Irrigation
Plans if these are required; (3) include as notes or depictions all plan components listed
above, graphically depicting all those related to earth movement, construction, and
temporarily and/or permanently installed protection measures. TIMING: The
Owner/Applicant shall comply with this measure prior to CDH issuance. Plan
components shall be included on all plans prior to CDH issuance. The Owner/Applicant
shall install tree protection measures onsite prior to issuance of grading/building permits
and pre-construction meeting. MONITORING: The Owner/Applicant shall demonstrate
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to P&D compliance monitoring staff that trees identified for protection were not damaged
or removed or, if damage or removal occurred, that correction is completed as required
by the TPP prior to Final Building Inspection Clearance.
61. Bio-08 Fish and Game. No alteration to stream channels or banks shall be permitted (no
CDH shall be issued) until the Owner/Applicant demonstrates receipt of all
authorizations from the California Department of Fish and Game and/or federal agencies
for any planned alteration to stream channels or banks associated with the utilities, road
and driveway construction, and bridge installation.
62. Bio-09 Fish and Wildlife Jurisdiction Advisory. The project site is within the range of
CA Red-legged frog, tidewater goby and southwestern pond turtle, species listed as
Endangered by the U.S. Fish and Wildlife Service. Based upon the EIR for the proposed
project (09EIR-00000-00003, revised February 2013) it has been determined that the
probability for CA Red-legged frog, tidewater goby and southwestern pond turtle,
occurrence on the site is likely. The issuance of this permit does not relieve the permitholder of any duties, obligations, or responsibilities under the Endangered Species Act or
any other law. The permit-holder shall contact the Ventura office of the U.S. Fish and
Wildlife Service at (805)644-1766 to ascertain his or her level of risk under the
Endangered Species Act in implementing the project herein permitted.
63. Bio-13 Habitat Protection. Excavation work within or adjacent to sensitive habitats
including native trees shall be avoided to the maximum extent feasible. Where excavation
must be performed within sensitive areas (as determined by P&D), it shall be performed
with hand tools only. If the use of hand tools is deemed infeasible by P&D, excavation
work may be authorized by P&D to be completed with rubber-tired construction
equipment weighing five tons or less. If significant large rocks are present, or if spoil
placement will impact surrounding trees, then a small tracked excavator (i.e., 215 or
smaller track hoe) may be used as determined by P&D staff. PLAN REQUIREMENTS:
The above measure shall be noted on all grading and construction plans.
MONITORING: P&D compliance monitoring staff shall ensure compliance on site
during construction.
64. Bio-20 Equipment Storage-Construction. The Owner/Applicant shall designate one or
more construction equipment filling and storage areas within the designated development
envelopes to contain spills, facilitate clean0up and proper disposal and prevent
contamination from discharging to the storm drains, street, drainage ditches, creeks, or
wetlands. The areas shall be no larger than 50 x 50 foot unless otherwise approved by
P&D and shall be located at least 100 feet from any storm drain, waterbody or sensitive
biological resources. PLAN REQUIREMENTS: The Owner/Applicant shall designate
the P&D approved location on all CDH, grading and building plans. TIMING: The
Owner/Applicant shall install the area prior to commencement of construction.
MONITORING: P&D compliance monitoring staff shall ensure compliance prior to and
throughout construction.
65. Bio-22 Fish and Game Fees. The Owner/Applicant shall provide Planning and
Development with a check payable to the “County of Santa Barbara” within 10 days of
project approval as required by California Fish and Game Code Section 711.4 for that
Department’s review of the EIR associated with the project.
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66. DevEnv-01a Development Envelope. All structural development shall be limited to the
development envelope(s) designated on plans dated March 20, 2013. All site preparation,
ground disturbances and construction activities including those for structures, access,
easements, subsurface grading, sewage disposal, drainage components and well
placement shall occur within the designated development envelope(s). No field alteration
to plans shall allow construction, storage or staging outside of these development
envelopes. PLAN REQUIREMENTS: The development envelope(s) shall be depicted
on all plans submitted for CDH approval, grading and building permits. TIMING: The
development envelope(s) shall be staked in the field prior to CDH approval.
MONITORING: During plan check, the P&D permit processing planner shall confirm
that all structural development is confined to the approved development envelope.
Staking shall be verified by compliance monitoring staff at the preconstruction meeting
or prior to building permit approval. P&D building inspectors and compliance monitoring
staff shall ensure that structural development is confined to the development envelopes
and that staking remains in place during construction.
67. Noise-02 Construction Hours. The Owner /Applicant, including all contractors and
subcontractors shall limit construction activity, including equipment maintenance and site
preparation, to the hours between 7:00 a.m. and 4:00 p.m. Monday through Friday. No
construction shall occur on weekends or State holidays. Non-noise generating
construction activities such as interior plumbing, electrical, drywall and painting
(depending on compressor noise levels) are not subject to these restrictions. Any
subsequent amendment to the Comprehensive General Plan, applicable Community or
Specific Plan, or Zoning Code noise standard upon which these construction hours are
based shall supersede the hours stated herein. PLAN REQUIREMENTS: The
Owner/Applicant shall provide and post 3 signs stating these restrictions at construction
site entries. TIMING: Signs shall be posted prior to commencement of construction and
maintained throughout construction. MONITORING: The Owner/Applicant shall
demonstrate that required signs are posted prior to grading/building permit issuance and
pre-construction meeting. Building inspectors and permit compliance staff shall spot
check and respond to complaints.
68. Noise-04 Equipment Shielding-Construction. Stationary construction equipment that
generates noise which exceeds 65 dBA at the project boundaries shall be shielded with
appropriate acoustic shielding to P&D's satisfaction. PLAN REQUIREMENTS: The
Owner/Applicant shall designate the equipment area with appropriate acoustic shielding
on building and grading plans. TIMING: Equipment and shielding shall be installed
prior to construction and remain in the designated location throughout construction
activities. MONITORING: The Owner/Applicant shall demonstrate that the acoustic
shielding is in place prior to commencement of construction activities. P&D compliance
staff shall perform site inspections throughout construction to ensure compliance.
69. Parking-02 Onsite Construction Parking. All construction-related vehicles, equipment
staging and storage areas shall be located onsite and outside of the road and highway
right of way, sensitive biological resources and cultural sites. The Owner/Applicant shall
provide all construction personnel with a written notice of this requirement and a
description of approved parking, staging and storage areas. The notice shall also include
the name and phone number of the Owner/Applicant‟s designee responsible for
enforcement of this restriction. PLAN REQUIREMENTS: Designated construction
personnel parking, equipment staging and storage areas shall be depicted on project plans
submitted for CDH issuance. TIMING: A copy of the written notice shall be submitted
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to P&D permit processing staff prior to CDH issuance.This restriction shall be
maintained throughout construction. MONITORING: P&D permit compliance and
Building and Safety shall confirm the availability of designated onsite areas during
construction, and as required, shall require re-distribution of updated notices and/or refer
complaints regarding offsite parking to appropriate agencies.
70. SolidW-03 Solid Waste-Construction Site. The Owner/Applicant shall provide an
adequate number of covered receptacles for construction and employee trash to prevent
trash & debris from blowing offsite, shall ensure waste is picked up weekly or more
frequently as needed, and shall ensure site is free of trash and debris when construction is
complete. PLAN REQUIREMENTS: All plans shall contain notes that the site is to
remain trash-free throughout construction. TIMING: Prior to building permit issuance,
the Owner/Applicant shall designate and provide P&D with the name and phone number
of a contact person(s) responsible for trash prevention and site clean-up. Additional
covered receptacles shall be provided as determined necessary by P&D.
MONITORING: Permit compliance monitoring staff shall inspect periodically
throughout grading and construction activities and prior to Final Building Inspection
Clearance to ensure the construction site is free of all trash and debris.
71. NPDES-16 Storm Water Retention-Roof Runoff Collection. To reduce storm water
runoff, allow for infiltration, reduce pollutants and minimize degradation of storm water
quality from development, parking lots and other paved surfaces the Owner/Applicant
shall install a roof runoff collection and disposal system to infiltrate storm water runoff.
Runoff shall be directed to either a subsurface infiltration trench, french drains, planter
boxes, landscaped areas or connected to the site’s irrigation system. An overflow or high
flow bypass system will be provided. PLAN REQUIREMENTS: The Owner/Applicant
shall include the roof runoff collection and disposal system design, including any plant
palettes and the sources of plant material, on the grading and drainage and landscape
plans, and any special roof design elements on building and roofing detail plans, depicted
graphically. MONITORING: P&D compliance monitoring staff shall site inspect for
installation prior to Final Building Inspection Clearance.
Coastal Development Permit Specific Conditions (06CDH-00000-00038, 06CDH-0000000039, 09CDP-00000-00045, 10CDP-00000-00094)
72. DIMF-24d DIMF Fees-Fire. In compliance with the provisions of ordinances and
resolutions adopted by the County, the Owner/Applicant shall be required to pay
development impact mitigation fees for both the Ocean and Inland Estates to finance the
development of facilities for the Fire Department. Required mitigation fees shall be as
determined by adopted mitigation fee resolutions and ordinances and applicable law in
effect when paid. The total Fire DIMF amount is currently estimated to be $.10 per
square foot (sprinklered). This is based on a project type of a single-family dwelling.
TIMING: Fire DIMFs shall be paid to the County Fire Department prior to Final Building
Inspection and shall be based on the fee schedules in effect when paid.
73. DIMF-24e DIMF Fees-Parks. In compliance with the provisions of ordinances and
resolutions adopted by the County, the Owner/Applicant shall be required to pay
development impact mitigation fees both the Ocean and Inland Estates to finance the
development of facilities for the Parks Department. Required mitigation fees shall be as
determined by adopted mitigation fee resolutions and ordinances and applicable law in
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effect when paid. The Parks DIMF amount is currently estimated to be $1,195 per
residence. This is based on a project type of a single-family dwelling. TIMING: Parks
DIMFs shall be paid to the County Parks Department prior to the date of final inspection
or the date the certificate of occupancy is issued, whichever comes first.
74. DIMF-24g DIMF Fees-Transportation. In compliance with the provisions of
ordinances and resolutions adopted by the County, the Owner/Applicant shall be required
to pay development impact mitigation fees both the Ocean and Inland Estates to finance
the development of facilities for transportation. Required mitigation fees shall be as
determined by adopted mitigation fee resolutions and ordinances and applicable law in
effect when paid. The total DIMF amount for Transportation is currently estimated to be
$2,047 per residence. This is based on a project type of a single-family dwelling.
TIMING: Transportation DIMFs shall be paid to the County Public Works DepartmentTransportation Division prior to the date of final inspection or the date the certificate of
occupancy is issued, whichever comes first.
75. Rules-10 CDP Expiration-No CUP or DVP. (06CDH-00000-00038 and 06CDH00000-00039) The approval or conditional approval of a Coastal Development Permit
shall be valid for one year from the date of action by the Board of Supervisors. Prior to
the expiration of the approval, the review authority who approved the Coastal
Development Permit may extend the approval one time for one year if good cause is
shown and the applicable findings for the approval required in compliance with Section
35-169.5 can still be made. A Coastal Development Permit shall expire two years from
the date of issuance if the use, building or structure for which the permit was issued has
not been established or commenced in conformance with the effective permit. Prior to the
expiration of such two year period the Director may extend such period one time for one
year for good cause shown, provided that the findings for approval required in
compliance with Section 35-169.5, as applicable, can still be made.
76. Rules-11 CDP Expiration-With CUP or DVP. (09CDP-00000-00045 and 10CDP00000-00094) The approval or conditional approval of a Coastal Development Permit
shall be valid for one year from the date of decision-maker action. Prior to the expiration
of the approval, the review authority who approved the Coastal Development Permit may
extend the approval for one year if good cause is shown and the applicable findings for
the approval required in compliance with Section 35-169.5 can still be made. Prior to the
expiration of a time extension approved in compliance with Subsection a. above, the
review authority who approved the time extension may approve two additional time
extensions for two years each if good cause is shown and the applicable findings for the
approval required in compliance with Section 35-169.5 can still be made. A Coastal
Development Permit shall expire two years from the date of issuance if the use or
structure for which the permit was issued has not been established or commenced in
conformance with the effective permit. A Coastal Development Permit whose expiration
date has been extended in compliance with the above will nevertheless expire at the
earlier of: (1) the expiration of the most recent time extension or (2) the expiration of the
associated Conditional Use Permit or Development Plan (as modified by any extension
thereto).
77. Rules-28 NTPO Condition. A recorded Notice to Property Owner document is
necessary to ensure that the proposed guesthouses on the ocean and inland lots shall be
used only for its permitted uses. The property owner shall sign and record the document
prior to CDH issuance.
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78. Utilities and Access. The applicant shall enter into and record an agreement in a form
acceptable to and approved by the Planning and Development to reserve an access and
utilities easement over the Inland Estate (APN: 079-200-008) in favor of the Ocean Estate
(APN: 079-200-004) at the time of conveyance of either parcel. This agreement is to be
recorded with the appropriate instruments as determined by the County Surveyor.
79. Maintenance Agreement for Utilities and Access. Prior to issuance of the first Coastal
Development Permit for the proposed project, the applicant shall record a maintenance
agreement for the maintenance of the proposed utilities, bridge, access road and
driveways. The agreement shall specify the responsibilities of the Inland Estate (APN:
079-200-008) and Ocean Estate (APN: 079-200-004) property owners for long-term
maintenance of the bridge, access road and driveways serving the two estates. This
agreement is to be recorded with the appropriate instruments as determined by the County
Surveyor.
80. Utilities Easement. Prior to issuance of the first Coastal Development Permit for the
proposed project, the applicant/property owner shall submit revised plans that
demonstrate that the utility line is located entirely within the 20 foot recorded easement
on the adjacent property the east (APN: 079-200-005) or shall demonstrate that additional
easement rights have been obtained.
81. Coastal Sage Scrub. In order to protect coastal sage scrub vegetation on the ocean lot,
the ocean estate shall be redesigned, or fuel clearance plan re-designed (with fire
Department approval) to avoid fuel clearance within coastal sage scrub habitat. Plan
Requirements and Timing: Redesign shall occur prior to issuance of the first Coastal
Development Permit for the project. Plans shall be reviewed by P&D staff and the Fire
Department.
Conditional Use Permit Specific Conditions (07CUP-00000-00065, 10CUP-00000-00039)
82. Rules-12 CUP Expiration. The Owner/Applicant shall obtain the required CDP within
the 18 months following the effective date of this Conditional Use Permit. If the required
CDP is not issued within the 18 months following the effective date of this Conditional
Use Permit, or within such extended period of time as may be authorized in compliance
with Section Article II and an application for an extension has not been submitted to the
Planning and Development Department, then Conditional Use Permit shall be considered
void and of no further effect.
83. Rules-17 CUP-Void. Conditional Use Permits shall become void and be automatically
revoked if the development and/or authorized use allowed by the Conditional Use
Permits is discontinued for a period of more than 12 months, or within such extended
period of time as may be authorized in compliance with Article II. Any use authorized by
this Conditional Use Permit shall immediately cease upon expiration or revocation of this
Conditional Use Permit. Any CDP approved or issued pursuant to this Conditional Use
Permit shall expire upon expiration or revocation of the Conditional Use Permit.
Conditional Use Permit renewals must be applied for prior to expiration of the
Conditional Use Permit (ARTICLE II §35-172.9).
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84. Rules-18 CUP and DVP Revisions. The approval by the Planning Commission of a
revised CUP shall automatically supersede any previously approved CUP upon the
effective date of the revised permit.
County Rules and Regulations (All Permits)
85. Rules-02 Effective Date-Appealable to CCC. The proposed Coastal Development
Permits and Conditional Use Permits shall become effective upon the expiration of the
applicable appeal period provided an appeal has not been filed. If an appeal has been
filed, the planning permit shall not be deemed effective until final action by the review
authority on the appeal, including action by the California Coastal Commission if the
planning permit is appealed to the Coastal Commission. [ARTICLE II § 35-169].
86. Rules-05 Acceptance of Conditions. The Owner/Applicant’s acceptance of this permit
and/or commencement of use, construction and/or operations under this permit shall be
deemed acceptance of all conditions of this permit by the Owner/Applicant.
87. Rules-23 Processing Fees Required. Prior CDH issuance the Owner/Applicant shall pay
all applicable P&D permit processing fees in full as required by County ordinances and
resolutions.
88. Rules-29 Other Dept Conditions. Compliance with Departmental/Division letters
required as follows:
1. Air Pollution Control District dated February 1, 2013
2. Goleta Water District dated September 15, 2004 and December 3, 1998
3. Flood Control dated August 16, 2006
4. Environmental Health Services Division dated February 23, 2012
5. Fire Department dated February 14, 2013 and December 2, 2010
6. Public Works Transportation dated February 22, 2013
7. Santa Barbara County Parks dated March 19, 2013
89. Rules-31 Mitigation Monitoring Required. The Owner/Applicant shall ensure that the
project complies with all approved plans and all project conditions including those which
must be monitored after the project is built and occupied. To accomplish this, the
Owner/Applicant shall:
1. Contact P&D compliance staff as soon as possible after project approval to provide the
name and phone number of the future contact person for the project and give estimated
dates for future project activities;
2. Pay fees prior to CDH issuance as authorized by ordinance and fee schedules to cover
full costs of monitoring as described above, including costs for P&D to hire and
manage outside consultants when deemed necessary by P&D staff (e.g. noncompliance situations, special monitoring needed for sensitive areas including but not
limited to biologists, archaeologists) to assess damage and/or ensure compliance. In
such cases, the Owner/Applicant shall comply with P&D recommendations to bring
the project into compliance. The decision of the Director of P&D shall be final in the
event of a dispute;
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3. Note the following on each page of grading and building plans “This project is subject
to mitigation Compliance Monitoring and Reporting. All aspects of project
construction shall adhere to the approved plans, notes, and conditions of approval, and
mitigation measures from Revised Final EIR 09EIR-00000-00003.
4. Contact P&D compliance staff at least two weeks prior to commencement of
construction activities to schedule an on-site pre-construction meeting to be led by
P&D Compliance Monitoring staff and attended by all parties deemed necessary by
P&D, including the permit issuing planner, grading and/or building inspectors, other
agency staff, and key construction personnel: contractors, sub-contractors and
contracted monitors among others.
5.The applicant shall provide a specific notification to construction personnel advising
them that they must remain within the construction area of the development envelope
during construction activities and during breaks in order to prevent disturbance of
seals. A copy of this notice shall be provided to P&D Permit Compliance staff prior to
the start of construction. Permit compliance staff shall specifically discuss this
limitation during the pre-construction meeting and monitor throughout construction.
Signs informing users of access restrictions and relevant requirements of the Marine
Mammal Protection Act shall be posted on fencing at the boundaries of the
development envelopes/construction areas.
6. If construction occurs during the harbor seal pupping/breeding season (e.g., February 1
to May 31), a County qualified biologist shall be hired by the applicant to provide
construction personnel with specific training regarding avoidance of disturbance to
harbor seals and to monitor construction activities at least twice weekly during the
harbor seal pupping/breeding season. Monthly reports regarding compliance with
protective measures shall be provided to P&D permit Compliance staff by the County
qualified biologist.
90. Rules-32 Contractor and Subcontractor Notification. The Owner/Applicant shall
ensure that potential contractors are aware of County requirements. Owner / Applicant
shall notify all contractors and subcontractors in writing of the site rules, restrictions, and
Conditions of Approval and submit a copy of the notice to P&D compliance monitoring
staff.
91. Rules-33 Indemnity and Separation. The Owner/Applicant shall defend, indemnify and
hold harmless the County or its agents or officers and employees from any claim, action
or proceeding against the County or its agents, officers or employees, to attack, set aside,
void, or annul, in whole or in part, the County's approval of this project. In the event that
the County fails promptly to notify the Owner / Applicant of any such claim, action or
proceeding, or that the County fails to cooperate fully in the defense of said claim, this
condition shall thereafter be of no further force or effect.
92. Lighting. In order to minimize lighting of the night sky, the project shall be subject to
the following lighting requirements:
1. All exterior lighting be limited to a height of 18” (less any building lighting needed
per building code.

Paradiso del Mare Ocean and Inland Estates; 06CDH-00000-00038, 06CDH-00000-00039, 07CUP-00000-00065,
09CDP-00000-00045, 10CUP-00000-00039, 10CDP-00000-00094
Attachment 2 – Conditions of Approval
Page 2-36

2. Lighting of swimming pools shall be turned off by 10pm. All lighting shall be
dimmed after 10:00 PM.
3. The applicant shall prepare photo-simulations of night-time lighting from the house
and exterior lighting for Central Board of Architectural Review (CBAR) review prior
to final approval by the CBAR.
4. There shall be no uplighting of landscape or structures
Plan requirements and Timing: Lighting plans shall be submitted for review and
approval by County Planning and Development and the Board of Architectural Review
(BAR) prior to Coastal Development Permit issuance and prior to final BAR approval.
Monitoring: Building and Safety and Permit Compliance staff shall ensure that lighting
is installed in accordance with approved lighting plans.
93. Ocean Lot Open Space or Conservation Easement. Subsequent to recordation of the
Offer to Dedicate and prior to issuance of the first Coastal Development Permit for the
ocean lot, the permit holder shall grant a 60.3 acre Open Space or Conservation Easement
(hereafter referred to as “The Easement”) in perpetuity, as shown on Attachment C to the
Memorandum to the Planning Commission, dated November 12, 2013 and offered as part
of the Project Description, to the County or a qualified nonprofit organization as defined
by California Civil Code Section 815.3(a) or California Government Code Section
51075(f), which shall accept and record the The Easement. The Easement shall be
recorded free of prior liens and encumbrances (other than existing and approved
easements for roads, trails, and utilities) which the County determines may affect the
interest being conveyed, and shall run with the land in favor of the County or
conservation organization, binding all successors and assigns. The recorded grant of
easement shall include a formal legal description of the entire property and a metes and
bounds legal description and graphic description, prepared by a licensed surveyor, of The
Easement. The easement language shall indicate that no development shall occur within
the Ocean Lot Open Space or Conservation Easement except the following activities as
approved for the Project, or pursuant to a future permit:
1. Habitat restoration, enhancement and maintenance, including associated grading
and drainage improvements for such purposes;
2. Installation, repair or upgrading of approved roads, utilities, including storm
drains, water lines, irrigation lines, and similar facilities;
3. Construction of water quality management structures, erosion control and flood
control management activities;
4. Fuel modification required by the County of Santa Barbara Fire Department
undertaken in accordance with the final fuel modification plan approved pursuant
to this permit, or other fuel modification plans required and approved by the
County;
5. Improvements for and maintenance of public access, recreation, and/or
environmental education and research including, but not limited to, trails, fencing
along designated pathways, and associated appurtenances and necessary signage;
6. Reconstruction of existing drains or maintenance and repair activities consistent
with permit conditions;
7. Activities for the remediation of hazardous materials as approved by the County;
and,
8. Minor earth disturbance for archaeological study.
Management: Management and maintenance of the Ocean Lot Easement, consistent
with adopted mitigation measures, conditions for the proposed project, and the Open
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Space or Conservation Easement Stewardship Plan and the Upland and Riparian
Mitigation and Monitoring Plan shall be the responsibility of the permit holder.
However, nothing shall preclude the permit holder from entering into an agreement with
the grantee of The Easement for management and maintenance of The Easement. Plan
Requirements and Timing: Subsequent to recordation of the Offer to Dedicate and
prior to issuance of the first Coastal Development Permit for the ocean lot the permit
holder shall 1) submit the easement language to the County for review and approval by
the Planning and Development Department and County Counsel and 2) grant the
proposed 60.3 acre Ocean Lot Open Space or Conservation Easement in perpetuity to
the County or a qualified nonprofit organization as defined by California Civil Code
Section 815.3(a) or California Government Code Section 51075(f), which shall accept
and record The Easement.
94. Inland Lot Open Space or Conservation Easement. Subsequent to recordation of the
Offer to Dedicate and prior to issuance of the first Coastal Development Permit for the
inland lot, the permit holder shall grant a 57.0 acre Inland Lot Open Space or
Conservation Easement in perpetuity (hereafter referred to as “The Easement”), as
shown on Attachment C to the Memorandum to the Planning Commission, dated
November 12, 2013 and offered as part of the Project Description, to the County or a
qualified nonprofit organization as defined by California Civil Code Section 815.3(a) or
California Government Code Section 51075(f), which shall accept and record The
Easement. The Easement shall be recorded free of prior liens and encumbrances (other
than existing and approved easements for roads, trails, and utilities) which the County
determines may affect the interest being conveyed, and shall run with the land in favor
of the County or conservation organization, binding all successors and assigns. The
recorded grant of easement shall include a formal legal description of the entire property
and a metes and bounds legal description and graphic description, prepared by a licensed
surveyor, of The Easement. The easement language shall indicate that no development
shall occur within the Inland Lot Easement except the following activities as approved
for the Project, or pursuant to a future permit:
1.
2.
3.
4.

5.

6.
7.
8.

Habitat restoration, enhancement and maintenance, including associated grading
and drainage improvements for such purposes;
Installation, repair or upgrading of approved roads and utilities, including storm
drains, water lines, irrigation lines, and similar facilities;
Construction of water quality management structures, erosion control and flood
control management activities;
Fuel modification required by the County of Santa Barbara Fire Department
undertaken in accordance with the final fuel modification plan approved pursuant
to this permit, or other fuel modification plans required and approved by the
County;
Improvements for and maintenance of public access, recreation, and/or
environmental education and research including, but not limited to, trails, public
parking facilities, fencing along designated pathways, and associated
appurtenances and necessary signage;
Reconstruction of existing drains or maintenance and repair activities consistent
with permit conditions;
Activities for the remediation of hazardous materials as approved by the County;
and,
Minor earth disturbance for archaeological study.
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Management: Management and maintenance of the Inland Lot Easement, consistent
with adopted mitigation measures, conditions for the proposed project, the Open Space or
Conservation Easement Stewardship Plan, and the Upland and Riparian Mitigation and
Monitoring Plan shall be the responsibility of the permit holder. However, nothing shall
preclude the permit holder from entering into an agreement with the grantee of The
Easement for management and maintenance of The Easement. Plan Requirements and
Timing: Prior to issuance of the first Coastal Development Permit for the inland lot the
permit holder shall 1) submit the easement language to the County for review and
approval by the Planning and Development Department and County Counsel and 2) grant
the proposed 57.0 acre Inland Lot Open Space Easement or Conservation Easement in
perpetuity to the County or a qualified nonprofit organization as defined by California
Civil Code Section 815.3(a) or California Government Code Section 51075(f), which
shall accept and record The Easement.
95. Upland and Riparian Mitigation and Monitoring Plan & Open Space or
Conservation Easement Stewardship Plan
The proposed project includes a 60.3 acre Open Space or Conservation Easement on the
Ocean lot and a 57 acre Open Space or Conservation Easement on the Inland lot, for a
total open space area of 117.3 acres. Within the 117.3 acre Open Space or Conservation
Easement, the applicant has proposed a 23.5-acre habitat restoration area. The 23.5 acres
of restoration is described in the Conceptual Upland and Riparian Mitigation and
Monitoring Plan prepared by the applicant.
Upland and Riparian Mitigation and Monitoring Plan
The Upland and Riparian Mitigation and Monitoring Plan is described in MM-BIO-10
and would be implemented as a part of the proposed project following issuance of the
Coastal Development Permit. The permit holder for the inland lot shall be responsible
for implementation and 5 years of maintenance of the 23.5-acre habitat restoration area
consistent with the Upland and Riparian Mitigation and Monitoring Plan. However,
nothing shall preclude the permit holder(s) from entering into an agreement with the
grantee of the Open Space or Conservation Easement for maintenance of the habitat
restoration area, consistent with the Upland and Riparian Mitigation and Monitoring
Plan. Should no agreement occur, implementation of and maintenance consistent with
the Upland and Riparian Mitigation and Monitoring Plan will remain with the permit
holder(s) and their successors and assigns.
Open Space or Conservation Easement Stewardship Plan
The permit holder(s) shall be responsible for maintenance of the entire 117.3 acre
perpetual Open Space or Conservation Easement consistent with the Open Space or
Conservation Easement Stewardship Plan. However, nothing shall preclude the permit
holder(s) from entering into an agreement with the grantee of the easement for
maintenance of the Open Space or Conservation Easement, consistent with the
Stewardship Plan. Should no agreement occur, implementation of and maintenance
consistent with the Stewardship Plan will remain with the permit holder(s) and their
successors and assigns. The Stewardship Plan shall consist of the following:

Paradiso del Mare Ocean and Inland Estates; 06CDH-00000-00038, 06CDH-00000-00039, 07CUP-00000-00065,
09CDP-00000-00045, 10CUP-00000-00039, 10CDP-00000-00094
Attachment 2 – Conditions of Approval
Page 2-39

1.
2.

3.

4.

Narrative, statistics and related elements to fully describe the approved Project
and all relevant adopted Mitigation Measures and Conditions of Approval bearing
on biological resource protection and enhancement;
Identification of the County or the specific qualified nonprofit organization as
defined by California Civil Code Section 815.3(a) or California Government
Code Section 51075(f), to whom the Open Space or Conservation Easement
(“OSCE”) is to be conveyed and identification of the permit holder(s) as the
responsible party until the Open Space or Conservation Easement is granted,
accepted, and recorded by the County or identified organization. The County or
identified organization shall agree in writing to accept the OSCE and to be bound
by the Stewardship Plan.
Identification of the Monitoring and Enforcement provisions of the OSCE to fully
distinguish between responsibilities for short-term, and long-term monitoring in
perpetuity and between responsibilities held by the County, nonprofit
conservation organization, or by the permit holder(s); and
The Open Space or Conservation Easement Stewardship Plan shall in no way
conflict with the requirements of this condition or with the requirements of
adopted mitigation measures.

Plan Requirements and Timing: An OSCE Stewardship Plan and Final Upland and
Riparian Mitigation and Monitoring Plan shall be prepared either 1) jointly by the permit
holder(s) of the Ocean and Inland lots to govern maintenance and management of the
Open Space or Conservation Easements on both parcels; or 2) independently by each
parcel owner to govern maintenance and management of the Open Space or
Conservation Easement on that permit holder’s parcel. If the Open Space or
Conservation Easement Stewardship Plan(s) and Final Upland and Riparian Mitigation
and Monitoring Plan(s) are not submitted jointly, the independently prepared plans for
the coastal lot shall be submitted prior to the issuance of Coastal Development Permits
for the coastal lot and the independently prepared plans for the inland lot shall be
submitted prior to the issuance of Coastal Development Permits for the inland lot. If the
Open Space or Conservation Easement Stewardship Plan(s) and Final Upland and
Riparian Mitigation and Monitoring Plan(s) are submitted jointly, the plan must be
submitted prior to the issuance of the first Coastal Development Permit on either lot.
The OSCE Stewardship Plan and Final Upland and Riparian Mitigation and Monitoring
Plan shall be submitted for review and approval Planning and Development.
96. Public Access Offers-to-Dedicate. The proposed Public Access Offers-to-Dedicate
(OTD) are shown on Attachment-H to the Memo to the Planning Commission, dated
November 12, 2013 and are subject to the following requirements:
(i) OTD Recordation. No later than 10 calendar days following Planning Commission
approval of the proposed project, the applicant/property owner shall execute and submit
to the Planning and Development Department and County Counsel an irrevocable OTD
to the County for all areas on the Inland and Ocean lots within which permanent public
easements for public pedestrian access and passive recreational use are proposed and
shown on Attachment-H to the Memo to the Planning Commission dated November 12,
2013 (OTD areas). The OTD shall be in a form and content acceptable to the Planning
and Development Department and the County Counsel. The OTD shall include a formal
legal description of the entire property and a metes and bounds legal description and
graphic depiction, prepared by a licensed surveyor, for each of the OTD areas being
conveyed. Upon approval of the form and content of the OTD, the OTD shall be
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recorded free of prior liens and encumbrances (other than existing and approved
easements for roads, trails, and utilities) which the County determines may affect the
interest being conveyed, and shall run with the land in favor of the County. The OTD
shall be binding upon the owners of both the Inland and Ocean lots and their heirs,
assigns, or successors in interest.
The OTD (and the subsequent alignment of the public access easements within the OTD
areas, as addressed in subparagraph (ii) below) shall not become effective unless and
until the first Coastal Development Permit for the proposed project is issued and the
Project approval is “final” and no longer subject to administrative or judicial challenge.
The Project approval shall be deemed “final” when all administrative appeal periods
have expired without an appeal having been filed; or when all statutes of limitation for
judicial challenge to the Project approval have expired without litigation being filed; or,
if litigation is filed, when a successful defense in such litigation has resulted in a final
judgment upholding the Project approval.
(ii) Alignment of Public Access Easements. Upon acceptance of the OTD, the County shall
determine the exact alignment of the specific public access easements within the OTD
areas. The determination shall be made based on a site-specific analysis of the
environmental conditions existing at the time and improvements related to the trail
project would be subject to a separate CDP/CUP. The County shall record an official
document to reflect the alignment of the specific public access easements. Until
acceptance of the OTD, the OTD areas shall be included and managed as a part of the
Open Space or Conservation Easement (described in conditions 94 and 95). Upon
recordation of specific easement alignments, the accepted public access easements
would be removed from the Open Space or Conservation Easement.
(iii) Public Access Easement Management. Once the OTD has been accepted by the County,
management and maintenance of the dedicated public access easement areas and the
physical improvements within those easement areas shall be the responsibility of the
County. The County may receive assistance and enter into partnerships with
conservation organizations and nonprofit groups for the construction, management and
maintenance of the public access easement areas and improvements.
97. Agricultural Envelopes. The perimeter of the “agricultural envelopes” proposed on the
ocean and inland lots shall be fenced with low fencing of no greater than 4.5 feet in
height. Fencing shall be post and wire fencing or similar type and the fencing style and
material shall be approved by the Board of Architectural Review (BAR) prior to
issuance of Coastal Development Permits. Plan Requirements and Timing. Plans for
Coastal Development Permit issuance shall clearly indicate the location and type of
fencing. Fencing shall be constructed along the perimeter of the approved agricultural
envelopes. Fencing shall be shown on plans submitted for Coastal Development Permit
issuance and shall be in place prior to Permit Compliance sign-off and prior to the start
of livestock or horsekeeping on-site. Monitoring. Permit Compliance and Building and
Safety staff shall confirm that fencing is in place prior to granting Permit Compliance
sign-off.
98. Declaration of Land Use Restrictions. Prior to issuance Coastal Development Permits
for the Ocean and Inland Estates, the applicant/property owners shall record a
Declaration of Land Use Restrictions that includes a copy of all final conditions and
mitigation measures approved for the proposed project. Plan Requirements and

Paradiso del Mare Ocean and Inland Estates; 06CDH-00000-00038, 06CDH-00000-00039, 07CUP-00000-00065,
09CDP-00000-00045, 10CUP-00000-00039, 10CDP-00000-00094
Attachment 2 – Conditions of Approval
Page 2-41

Timing: Prior to CDH issuance the Declaration of Land Use Restrictions shall be
submitted for review and approval by Planning and Development (P&D) staff.
Monitoring: Proof of recordation shall be submitted to P&D staff prior to CDH
issuance.
99. Sensitive Resource Property Owner Acknowledgement. Prior to issuance Coastal
Development Permits for the Ocean and Inland Estates, the applicant shall submit for
each property, an acknowledgement that they are aware of the responsibilities associated
with living near the sensitive habitats and special-status species documented on the
project site. The acknowledgement shall include specific information related to the seal
haul-out, White-tailed kite, and other sensitive species occurring on the property as
identified in the FEIR for the project, including an acknowledgement that trail and beach
access closures apply to private homeowners on-site as well as the public and an
acknowledgement that they (the property owner) are subject to the mitigation measures
contained in final EIR 09EIR-00000-00003. Plan Requirements and Timing: Prior to
CDH issuance the acknowledgement letter shall be submitted for review and approval
by Planning and Development (P&D) staff. Monitoring: The acknowledgement letter
shall be submitted to P&D staff prior to CDH issuance.
100. Oil Well Setback. The proposed development envelope on the ocean lot shall be
redesigned so that the boundary of the development envelope is located a minimum of
10 feet from any abandoned on-site oil wells. This revised development envelope shall
be graphically illustrated on all plans. Plan Requirements and Timing: Prior to
recordation of the development envelope boundaries for the Ocean Estate, plans
showing the revised development envelope shall be submitted to Planning and
Development for review and approval. Prior to issuance of the first Coastal
Development Permit the boundaries of the development envelope shall be recorded and
proof of recordation shall be submitted to P&D staff by the applicant. Monitoring:
Development envelope boundaries shall be staked by in the field by a licensed surveyor
prior to the start of grading and construction. P&D Permit Compliance staff shall
confirm that staking is in place prior to grading and construction.

STANDSTILL AND SETTLEMENT AGREEMENT

1
2

3

CPH Dos Pueblos Associates, LLC, Makar Properties, LLC (collectively, "Makar"), and

4

the California Coastal Commission ("Commission") have agreed to enter into this standstill and

5

settlement agreement in order to allow Makar to pursue a residential development proposal for

6

the Dos Pueblos site. The parties agree as follows:

7

1.

8
9
10
11

MAKAR'S DEVELOPMENT PROPOSAL
As part of an overall settlement (the "Settlement") Makar will expeditiously pursue, and,

as a condition precedent to final settlement, obtain, on terms and in a form reasonably acceptable
to Makar, the following:
(i)

Submittal to the County of Santa Barbara of a Coastal Permit Application for the

12

development within the existing Naples townsite on Makar's property of up to a maximum of 10

13

single-family residential lots ("Dos Pueblos Naples Development"). The application will include

14

a request for such other entitlements as may be required for the approval of the development; and

15

(ii)

Submittal of applications for coastal development permits and/or such other

16

entitlements as may be required for development of a maximum of one-single family residence

17

on each of Makar's two non-Naples lots ("Non-Naples Applications") for a total of two

18

residences. Makar, in its sole discretion, may apply for such development separately or as part

19

of its Coastal Permit Application for the Naples development area. In the event Makar

20

determines to apply separately for development on the two non-Naples lots, Makar recognizes

21

that the Commission and/or the County may consider the totality of the Dos Pueblos property,

22

including the number, configuration, and anticipated future development of the Naples lots, in

23

determining the conformity of the residential development with the policies of the County's

24

certified LCP and public access and recreation policies of the Coastal Act. The Commission

25

recognizes that one single family dwelling unit is a permitted use on each of the non-Naples lots,

26

and Makar recognizes that, if it decides to apply separately for development of the non-Naples

27

lots, the Commission retains the discretion to impose conditions on any such application to

28

ensure that development on the totality of the Dos Pueblos property is sited and designed in a
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manner that is consistent with the certified LCP and the public access and recreation policies of
2

the Coastal Act.
Prior to issuance of the first building permit for a single-family residence within the

3
4

Naples development area, Makar shall take all actions on its part necessary to permanently and

5

irrevocably merge lots in the existing Naples townsite on its property so that there are a

6

maximum of 10 single-family residential lots.

7

2.

8
9

COMMISSION PROCESSING AND REVIEW
The parties acknowledge that coordination of the processing of the Coastal Permit

Applications will be complex and time-consuming. The Commission recognizes that many

10

environmental and planning issues will need to be considered in the review of residential

11

development for the Dos Pueblos site, including but not limited to the protection of

12

environmentally sensitive habitat. The Commission also expressly notes that the number of

13

residential units on the site is not as critical as the protection of coastal resources, hence the

14

Commission intends to be flexible with regard to the maximum number of residential units on

15

the Naples townsite part of the Dos Pueblos site, but to ensure that development is sited and

16

designed in a manner that maximizes protection of those resources.

~

17

To facilitate this process, the Commission agrees to:

~~
~~
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cooperate with the County of Santa Barbara (the "County") to review and process

19

the Applications, including, but not limited to, responding, without unreasonable delay, to

20

requests for advice or comment during processing of the Applications by the County;

21

(ii)

process the Coastal Permit Applications for the Dos Pueblos Naples Development

22

as they relate to the Dos Pueblos Naples lots independent of any non-Dos Pueblos Naples lots

23

(i.e., Naples lots owned by Osgood or Schulte), if so requested by Makar and if approved in that

24

manner by the County of Santa Barbara;

25

(iii)

expeditiously process, within all applicable deadlines unless waived by the

26

parties, the Coastal Permit Applications and Non-Naples Applications and exercise its

27

discretionary authority to review and either approve, approve with conditions, or deny the

28

Coastal Permit Applications for the Dos Pueblos Naples Development and any separate Non-211344-0002\816450v4.doc
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Naples Applications;

2

(iv)

issue all permits authorized by the approved Coastal Permit Applications for the

3

Dos Pueblos Naples Development and any separate Non-Naples Applications at the earliest

4

possible date consistent with the Commission's legal authority.

5

3.

6

RESERVATION OF DISCRETIONARY AUTHORITY
The Settlement Agreement shall not, in any way, limit the Commission's exercise of its

7

discretion when considering the Coastal Permit Applications and any separate Non-Naples

8

Applications, but such discretion shall be exercised in good faith.

9

4.

10

SUPPORT OF ACQUISITION OF NON-NAPLES LOTS
For so long as requested by Makar, the Commission agrees to support acquisition of all or

11

a portion of Makar's lots for open space, habitat protection, public access and related purposes

12

(except, in the case of acquisition ofthe non-Naples lots, as necessary to provide Makar with

13

access to the Dos Pueblos Naples Development area); provided, however, that no expression of

14

such support by the Commission, orally or in writing, shall be used or referred to in any manner

15

in the Action or in any subsequent court action relating to development of the Dos Pueblos

16

property.

17

5.

STAY OF LITIGATION

18

The parties agree to stay the Action as follows:

19

(i)

to execute a stipulation requesting the Court to stay the Action for such period of

20

time as is necessary and appropriate to permit performance by the parties of the matters set forth

21

herein;

22
23

24
25

26
27

28

(ii)

the stay will be terminable by either party, with good cause, upon thirty (30) days

(iii)

the parties agree to report back to the judge assigned at periodic case management

notice;

conferences;
(iv)

the parties agree not to seek dismissal (with or without prejudice) of the Action

except as otherwise provided herein;
(v)

the parties agree that all statutory deadlines, statutes of limitation or other
,.,
__,_
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deadlines or times applicable to the Action (including, without limitation, the time limit within
2

which to bring the Action to trial) are suspended, waived, extended and tolled during the

3

pendency of this Settlement until a date which is thirty (30) days after the date that is the earlier

4

to occur of (i) the date on which any of the Coastal Permit and/or Non-Naples Applications are

5

denied; (ii) if approved, the date on which the

6

are reversed or nullified by any challenge (including, without limitation, a judicial challenge or

7

challenge by initiative or referendum); or (iii) the date on which this Settlement is terminated

8

pursuant to the provision hereof; and

9

z

0

:::c:

11

operate as an estoppel, waiver or constitute laches with respect to any legal rights the Parties may

""
0""

12

have in the Action, or otherwise operate to prejudice Makar in any manner.

<

13

6.

z

0

i=
<(

0

u

0..

-z
2

0

(./')

1-

~

the parties agree that neither the stay nor the filing of the Coastal Permit

Applications for the Dos Pueblos Naples Development or the Non-Naples Applications shall

u.J

z

approvals or the Commission approvals

10

(./')
Q::

(.!:)

(vi)

Cou~ty

DISMISSAL OF ACTION

Vl
Vl
~

"0

""<C

Makar agrees to file a dismissal of the Action, with prejudice, no later than thirty (30)

14

0..
I

-.::

:5
Cl :;;:
a::: Vl
(./')

<C

i::;

a:::

>--

15

days after Commission approval of the Coastal Permit Applications for the Dos Pueblos Naples

16

Development and any separate Non-Naples Applications, providing such approval (1) permits
~ ..... ?7.e- ,Z).,.../ ?~ 1!-'/~..r ,;?r~/~7 ,.,.";., <-single-family residential deveJopmept efa~m aflO Dos Pm~blo~ ~laple~ lot~ aW:l ou the

:::c: z
0
u >--""

,.....,.~'?~ A---~;4,~/C ~A~

tvv:o

fl:Oft

'

.

·NfrPle3 lots, and (ii) is final and no longer subject to challenge (including, without

limitation, a judicial challenge or challenge by initiative or referendum), (iii) no further
approvals by the Commission are required or appeals will lie with respect to such approvals, and
21

(iv) the Commission and County have issued all required permits and approvals for the Dos

22

Pueblos Naples Development and any separate Non-Naples Applications.

23

7.

24

REACTIVATION OF LITIGATION; RESERVATION OF CLAIMS
If (i) this Settlement is terminated pursuant to the provisions of this Settlement

25

Agreement, or if (ii) the Coastal Permit Applications, or any separate Non-Naples Applications

26

are denied by the County or the Commission, (iii) the Coastal Permit Applications or any

27

separate Non-Naples Applications are approved by the County or Commission on terms or in a

28

form which is not reasonably acceptable to Makar, or (iv) the granted County Approvals and/or
-4Standstill and Settlement Agreement
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1

Coastal Commission Approvals are finally reversed or nullified by an challenge (including,

2

without limitation, a judicial challenge or challenge by initiative or referendum), Makar shall

3

have the right to reactivate the Action and to pursue its claims in the Action against the

4

Commission and all other parties in interest.

5

The Parties agree that in the event this Settlement is terminated,

6

(i)

7

Action no later than sixty (60) days after written notice from Makar and shall complete and

8

deliver to the Court the Administrative Record as soon as possible after such notice; and
(ii)

9

z

5

:I:

"'

UJ
l!)

8

0!:;::

~ ~

;:;:

-z

z

~

<X:

0..

t.n

:s

~ ~

3: -::
-:;:::

any party may request the Court to set a case management conference at which

10

time the matter shall be scheduled for trial on the mandate causes of action and a briefing

11

schedule shall be established.

12

8.

13

LITIGATION OF NEW CHALLENGE
Makar expressly reserves all rights to challenge any decision made by the Commission

0

0

the Commission shall commence preparation of the Administrative Record in the

14

with respect to the Coastal Permit Applications for the Dos Pueblos Naples Development or any

15

separate Non-Naples Applications, and may do so by filing an amended petition and complaint

Cl

:;:

~

E 16

in this Action or in a separate lawsuit.

~

9.

:I:

u

~

z

<

~~

·~~

17

RESERVATION OF RIGHTS REGARDING GOLF COURSE CDP AND

18

DEVELOPMENT OF NAPLES LOTS

19

The parties agree that in entering into this Settlement and by Makar submitting Coastal

20

Permit Applications for the Dos Pueblos Naples Development and/or the Non-Naples

21

Applications for residential development of the Non-Naples lots, Makar does not waive any legal

22

rights it may have with respect to (i) its application for a Coastal Development Permit for the

23

Golf Course (Application No. A-4-STB-93-154 and all applications related thereto) and any

24

approvals previously granted or issued in connection therewith, and (ii) development of each and

25

all of its 25 Naples lots. Further, Makar shall retain any legal rights it may have even ifthe

26

Settlement is terminated or the Coastal Permit and/or Non-Naples Applications are withdrawn.

27

10.

28

TERMINATION
If the time limits established herein are not met, then the non-defaulting party, upon thirty
-5-
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1

(30) days prior written notice to the other parties, may terminate this Settlement and cease

2

processing the Coastal Permit Applications or any separate Non-Naples Applications, whereupon

3

such applications shall be deemed withdrawn and the terminating party shall be free to assert

4

such rights as it may deem appropriate, including the continuation of or dismissal of the Action.

5

11.

6

The Settlement is made without any admission of fault or liability of any kind, but instead

7

to avoid costs and risks of litigation and to resolve the Action in a mutually satisfactory manner.

8

12.

z

::c

(,/")

0:::
I.JJ
(.!)

10

concerning interpretation of this Settlement, or approval of the Coastal Permit Applications for

0

11

the Dos Pueblos Naples Development or any separate Non-Naples Applications, the parties

""0
0
"'
u

12

request the Court to:

z

~

0..

<

-z
2

13

"'
w
"'
~

14

z

0

(,/")

~

:s:

a

(i)

retain continuing jurisdiction over the terms of the Settlement for the purpose of

resolving disputes concerning interpretation and implementation of the Settlement;

0..

""
I

-~

(,/")

COURT'S CONTINUING JURISDICTION
To conclude in as timely a manner as possible any question or issue that may arise

9

0

NO ADMISSION OF LIABILITY OR WRONGDOING

::5
,_

~
"'""
<X: ~
::c :z
0
u "'
,_

15

(ii)

retain Mediator Justice Steven Stone "for all purposes" to rule on any matter

16

raised relating to the subject matter of the Settlement, and in the event Justice Stone retires, dies,

<

17

becomes incapacitated or otherwise ceases to be the Mediator, appoint a replacement Mediator

~!!
~~

18

reasonably acceptable to the parties for all of the foregoing purposes;

~

19

(iii)

the parties waive any rights to contest the Court's continuing jurisdiction or the

20

power of the Court to appoint a judge "for all purposes."

21

13.

22

SEVERABILITY
The parties agree that if any terms, covenants, provisions or cancellation of this

23

Settlement shall be illegal or unenforceable, such illegality or unenforceability shall not

24

invalidate the whole, but the Settlement shall be construed as if the provision containing the

25

illegal or unenforceable part were not a part hereof

26

14.

27
28

AMENDMENT
This Settlement may only be amended by a written document executed by all parties

hereto.
-611344-0002\816450v4.doc
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2

3
4
5

NON-OPPOSITION TO STAY
Surfrider has represented to the parties hereto that it does not object to this Settlement to

the extent that it provides for a stay of the Action.
IN WITNESS WHEREOF, Makar and the Commission have executed this Standstill
and Settlement Agreement on the date set forth below.

6

7

Dated:

~/2v

,2005

8

9
10

APPROVED AS TO FORM:

f/\

\\--

Afl. (;(A-.. I / -

By~YJlU /'9-A~UYP:i/:-t/ k::KC~ommissibfs Counsel

Dated:

~ 2005

CPR Does Pueblos Associates, LLC
By:

MAKALLON DOS PUEBLOS ASSOCIATES,
LLC, its Manager
By:

MAKALLON, LLC, its Manager

19

By:

20
21

22

Samuel H. eissbard
Executive Vice President
and General Counsel

23
24

25

26
27

28
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This letter rs in response to the recirculated draft Rna( Environmental Impact Report forthe Paradiso del
Mare Ocean and Inland Estates prqject. I have no position, pro or con, on this project at this time. What
my Individual position ultimately may be will depend vpon what is done in response to my comments
perhaps as well as to those of others. I did send an earlier version of this letter prior to the originally
scheduled May 1 2013 hearing for this project. That hearing was postponed, so 1am resubmitting my
comments with a few updates.
I Will confine my comments to one particular area of expertise of mine: marine mammals. To explain, I
began won<ingWith marlne mammals In 1964 as a totrunerdal coilector. In 1976, I founded the
nonprofit Santa Barbara Marine Ma.tntnal Center (SBMMC)~ which continues to serve ~anta Barbara
County to this day. The organization's goals are the rescue, rehabilitation and release ofmarine
mammals in distress.
hi 1992, I started a commercial company, the Marine Mammal Consulting Group, Inc., wftb other
partners. This was in response to a groWing need for environmental planningforcoastaf.and offshore
projects that had the potential for adverse impacts to marlnemamtnals. This also involved.mitigation
planning and implementation. I have served as a consultant for local1 county, state, and federal
governments, the military, industry, and private concerns. I mention all this as background and al.so in
the interests offull disclosure, (A publications list is attached.)
Irrmaking the following comments, I am acting as •m informed citizen; I have not been retained byaoy
entity for this purpose, nor do I choose to act as a representative ofany group, business, orother entity,
whether 1· am involved With therrt or hot. I offer my comments purely in the spirit of constructive
criticism .based on my experience.
If the level of detail discussed· below seems excessive, it is not. Numerous recent coastal; nearshore and
offshore projects have covered in detail the same areas suggested below. These subjects have been
ana~yzedin many EIRs, EISs, assessments, mitigation plans, technical reports, etc. This level of detail is
essenttal when dealing with protected species and environmentally sensitive habitats. In the case of
marine mammals, often large sections or even entire chapters are devoted to discussing the
environmental setting, status and population trends, current threats to various stocks, and the potential
impacts of project activities on marine mammals. Numerous such impacts usually are identified and
numerous mitigation measures are proposed. Often, mitigation plans are included in such documents.
Background on the harbor seal rookeries o(Santa Barbara County

The mainland coastofSanta Barbara County has a number of h11rbor seal (Phoco vitulina richardst/
rookeries. Afew of these are on Vandenberg Air Force Base and are off-limits to the public and to base
personnel. A small rookery exists in the lee of Pt. Conception. This is on private property and is not
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accessible to the public. Jtec~ntly, northern elephantseals (Mirounga angustirostris) have been
encroachlng on this rookery. Some qfthe harbor seals have been forced onto several rocky lectges to
the southeast ofthe cove they fom1erly occupied exdiJsively.
The next rookery Is at Naples, next to the seashore terminus afTa mate Canyon, within the project area.
(More an this later.) l=artherto the,east {eastofGoJeta) is More Mesa. Afew harbor seals occupy the
offshore rocks at this Site. Pups are b()m occasi~mally there, but the number Is very limited and pups
are not born there every year. Santa aarbara Harbor has a few resident harborseals and pups are born
there oceasionaJJy; again; noteveryyear. Pups at bath sites are inevitably abandoned because the
habita.t is not sujtable fur tjlem, The incessant presence of humans and unleashed dogs on the beach
makes the shore· untenable for seal pups. (This statement is based upon 37 years of experience in
dealing with stranded marine mammals in Santa Barbara County.)
The only other harbor seal rookery on the mainland coast ofSanta. Barbara County is in Carpinteria,
sau~hea~ ofearpioteria :s~aci1State Park and immediately adjacentto The Casitas Pier, used by oil
companies to servicec>ffshpreoltP1atforms. Slnte l.!J91, th~ rqok~ry has l1een l'llPQitared l1Ythe
Carpinteria Seaf Watch, an ad hoc citizens' group devoted to protecting the seals. Their .efforts have
been successful, The population there hi:ls slowly increased, together with yearly pup counts.
Th~ importance

ofharbor seal rookeries

Harbor seal rookeries occt~pv inflriitesirnally small parts of the mainland coast ofSouthem caUfornia.
Under the Santa Barbara ¢ountyCoastal Plan, pinniped {seal and sea lion) rookeries an.d haul~outareas
Me considered envtronmentailysensitive ha9itats. The Naples State Marine Conservation Area {SMCA),
which· covers the coastfrom mean hlsb tide out to approximately one nautical mile offshore (seaward of
Naples Reef}i is als9 considered envin:mmentally sensitive. ThisSMCAencompasses the mainland coast
welt to either side afthe Naples harbor s.ealro.okery. ·Sirt(:ethe shoreward boundary ofthe SMCA
extends to mean high tide1the rookery iS withihthe.SMCA virtui:lUy aU the. time since ~he seals haul aut
during lower tides, Consideringtl1er9okery <~S part ofthe SMCA as well as an environmentally sensitive
habitat underthecoastal plan is esserttial.
South of sante~ Barbara, onlY {Wg.hartJorseal rookeries exist on the mainland coast. One is at the Mugu
Lagoon, on the Naval Air Warfare CenteratPointMugu inVentura CQunty. This rooke:ry is off-limits to
the public. The only otherharborsealrookery .is atthe Children's Pool in La Jolla, which is in San Diego
County. Ofthesix species of ptrmlpeqs f9Und offSoQthern California, no other species regularly hauls
out or has any rookery on the mainland coast of Southern Californiet-the harbor seal is the only one.
Pinniped roo~eries are clearly few and far between along this coast, especially those accessible to the
public. As such, any impa~sthat wuld affect the Naples rookery deserve careful, thorough analysis and
realistic, tangible mitigation measures that will ensure that this special resource endures.
Increased disturbances to the Naples rookery, as well as increased public access, can be disastrous and
could easily result in the loss of a preeious focal resource. As such; this matter deserves a thorough
analysis ofthis rqoke:ry's statUs/ potentia!impacts to the rookery, and what can be done to reduce or
eliminate such impacts.
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StattJs of the Naples harbor seal rookerv

Tile only mention in the EIR of harbor seal observations at Naples consists of anecdotal comments from
beachgoers and general comments from Impact Sciences, Inc., including mention of one site visit in
September201l, at which time no seals were seen.
Consiciering that plnniped habitats are environmentally sensitive (please see above) and that harbor
seals are protected under both federal and state laws, a thorough review of past censuses and studies at
this site is essential. This has not been done.
The Naples rookery has been censused by California Department of Fish and Game (now California
Department of Fish ~nd Wildlife} biologists for many years. It's quite possible that it is also censused
now during coastwide aerial surveys conducted by National Marine Fisheries Service (NMPS; now
somethnes caUed NOAA Fisheri~ Service). No mention of any government censuses is made in the EIR.
In the.1~10s~,severalstudies were condUcted of the Naples rookery by students at the University of
Califottliai $anta B.art)ara. These stu(:j}es result~d in both senior and master theses for a rtumbe:r of
students. or. Charles Woodhoose~Jr~. eutatot ofmammatogy at the Santa Barbara tvtuseumufNaturaJ
HJstory,anda part~trme professoratUCSSdu:rinilthfs periOd, was the students' advisor. ot,Wqodhouse
pass~ awa~l$dltie yea~ (fgq, btlt~iswot'k onm<trine ·mammals and the extensive study collection
continues tQ this day. No rnenti()n is made ofanyUC$8.stucUes, nor is the santa Barbara Museum of
N!it.flrafHfstory·mentloned in the EJR even though Or. Woodhouse visited the site many tirrtes. I
at;coropanie<f hirn.on several occasions during these visits.*
Th~'U¢SB"!lWS~t!mStll~ies are

important rn assessing population trends at the Naples rookery, since
rookery. One study carne up
witn'a hi&h count oU08 animals. Using NM~sturrent formula for calculating local populations, based
on cqunt:s made While the seals are hauled out, results in a population estimate of320 animals at the
tlme, Which is a sizt1ble population. The stt.~diesare also important because they mention a shiftto a
nighttime hauf. .out patterneven irt the 1970s. Nighttime haul--out patterns are characteristicofareas
subje<;t to chronic dt1vtime disturbances. Thus, any disturbances that might occur at night coufd result in
additiooalinipac.tstothe roof<ery. This is not considered in the EIR (more on this later).
atno~otftertnin~s~ they mention various types ofdisturbances to the

The Santa Barb!!ra tvtartne Mammal Center (SSMMC) has rescued distressed marin.e mammals
throuahout Santa satbara County since 1976. Records are kept of every animal rescued, including many
over the years from the Naples rookery. As one example ofthe relevance of such records, pups are
washed away from rookery beaches during unusually high tides or heavy surf. Often they drift so far
*I also regularly accessed the Naples property in the 1960s and 1970s to go spearfishing at Naples Reef.
I was never accosted by any security forces, nor do I recall seeing any no trespassing signs. Our biggest
fearc:amefrom the bulls that frequently inhabited one pasture, especially because one of my diving
companions had a bright red paddleboard. To our relief, the bulls left us alone.
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from the rookeries that they become abandoned. In Carpinteria, thenumber'Of pups bom eachyear is

recorded bytbe Carpinteria Seal Watch, mentioned earlier. Comparing the number of orphaned pups
downcurrent from the Carpinteria sealrookery to the actual number born provides a ratio from which
the number of pups born at other rookeries can be estimated.
SBMMCh~svisit.ed

the Naples area and immediately adjacent coastline literally thousands of times over
the past 37 years to rescue animals; yet no attempt was made to contact SBMMC about the Naples
rookery. I went to the Naples rookery ifl response to a call as recently as 18 April2013 and observed
nine adults and one pup hauled out, with many more in the nearshore waters. (This was in the
daytime.} All. the animals on the beach went into the water when someone walked toward them o.n the
beach. On 6 May 2013, I was a$afnJn the area and. counted 51 seals hauh'!d out tht:!re.

Harbor Seals Hauled out on Beach at Naples, May 2~13

The Carpinteria SealW!Jtcb has amassed decac;les of data during their watches. The watches run from
7:00a.m. to 5!00 p;m. from January 1 throu~h May 31 of each year. Notes are kept on every
disturbance to the rookery. This information would be invaluable in assessing and planning any
mitigation measures designed to protectthe NapJes rookery, yet the Carpinteria Seal Watch was not
consulted. Among other things, a review of its observations, coupled with marine mammalstnmding
records from S8MMC, would have revealed that the Carpinteria rookery beach is closed from December
1 through May 31 every year because pups are born as early as December, plus sudden disturbances can
cause near-term females to abort their pups or to give birth prematurely. The City of Carpinteria's
beach closure ordinance was actually changed to further protect the seals. The EIR mentions possibly
closing the Naples rookery from Februaryl through May 31 to protect the pups; this Is inadequate and
does not take advantage of the best available information.
In summary, the EIR makes no attempt to assess the past and current population trends and status of
the Naples rookery. The severity of impacts from any further disturbances would thus have to be
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assessed on a basellh(! of no knowledge whatsoever-an impossible task. To assess future impacts, it
will be necessary not only to review past records but also to learn how many animals are present now at
the rookery, bow many pups are born there each year, whether the animals are now hauling out in
greatest numbers at night, and the na~ure and frequency of present disturbances to the rookery.
Qualitative. and quantitative data are needed.
Leqqj aspects

As mentioned in the EIR, marine rna mmals are protected under the Marine Mammal Protection Act of
197.2.{MMPA). What is not mentioned are amendments made after passage of the MMPA. These
amendments define various levels of "take'' involving marine mammals. Understanding what levels of
take may result from proJect activities is essential in analyzing potential impacts and formulating
mitigation measures to redu.ce or eliminate the possibility of ta~es.

Unclerthe MMPA, the "taking'' of any marine m,ammarts prohibited. 'Take'' is defined as «to harass,
hunt, capture, or kill any marine mammal." In the 1994 amendments, "harassment'' was divided into
two tevels: level A harassment means "any act of pursuit( torment or annoyance which has the
potential to injure a rnarine.mammal or a marine mammal $tock in the wild." level Bmeans any actthat
"nasthe potential to disturb a marine mammal or marine mammal stock in the wiid by causing
distqptlon qf behaviorat patterns, including, but notUmited to, migration, breC1thing, nursing, breeding,
feeditl&, or sheltering" (MMPA1972, amended 1994, 16 u.s.c., § 1431 et seq.). Takes can be allowed
under special conditions, such as the issuance ofa marine mammal permit for possessing a marine
mammal for research or display purpqses, or a letter of authorization for incidental take or incidental
harassment.
If arigorousanal.y~is reveals that a take is likely unde.r proje.ct activities, then mitigation measures must
be prop:osedtoredyce or eliminate any takes. If this is notposstble, then an applfcation must be made
to authorize a take or takes.
Underthe MJV1PA. . ifan unauth()rized take is made, the offender can face up to $11,000 per violation in
civil penalties. If the take Is determined to be ~;rimihal, it is considered a Class "A" misdemeanor,
punishable by up to $100,000 and/or ajail sentence of up to one year per violation. These dollar
amot.~ntsarecurrent; but they have increased considerably since the passage of the MMPA and will
likely continue to do so as years pass.
I do not fe.el that the impact analysis is adequate to make a determination as to whether a take
authorization wilt be necessary under the MMPA. Also, under CEQA, it must be determined whether a
project "may substantially diminish habitat," "substantiafly diminish diversity or abundance," or
"substantially reduce species diversity or abundance." Does the EIR satisfactorily address potential take,
changes in habitat, or diminishment of abundance as a result of project activities? I do not feel it does
because of the complete lack of b(lseline infqrmation as well as be~a11se of other reasons which follow.
Preparers of EIRs must make the use ofthe 11best available" information, yet such information is totally
lacking in the EIR.
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The EIR also does nottouch on the importance of a marine mammal rookery within the boundaries of a
SMCA, nor the regulations designed to p:rotectsuch res6urceswithin a SMCA, FUrther, the.EIRfallsto
mention that marine mammals are also protected under the California Fish and Game Code and what
these ordinances involve.

Construction phase
Mention is made in the EIR, plus a map is provided, showing that the staging area for the construction
equipment is on the south end ofthe property closest to the seal rookery~ Mention Is also made that
the site is within 3.50 feet of the rookery, yet it is not clear whether this is the closest p6int, the center of
the property, or an average distance. Assuming a best-case scenario, in which the staging area begins
350 feet from the rookery, why have it there? Why not as far away from the rookery as possible to
avoid possible disturbances? To put this anotherway, the beach at the Carpinteria seal rookery is dosed
750 feet to either side of the rookery to prevent distl,lrbance during the pupping season. WhY site a
constructionstaging:area within 3SOf~:~etofthe Naples rookerv, or fo:r that matter, why site the dwelling
itseffso ~lose.to thE! ro()kery? (More on this later.)
The construction eq.uipme.nt listis provided in the EIR, along with a stat.ement aboutthenoisethat it
may generate. Nolse values are presented in A~eighted decibels (dBA). A-weighting is ysefulln
assessing potential impacts to humans. The use ofA-.weighting rn assessing potentiallrnpat:ts. to marine
mammals is highfyquesti()nable, however, because A-weighting dqes not take into accountthe heating
frequency range and sensitivities ofmarine mammals, whiCh are quite different from those of humans.
No mention is made as to whether measurements have been made on the rookery beach during various
cond.itions. Surf height, wind and ather natural noises can vary considerably. Such measurements
sho.ufd be made in various frequency ranges to capture the hearing range of harbor'seals'(to say nothing
of humans}. Without baseline ambient sound measurements on the beach, how can an assessmentbe
made of potential noise itnpacts on the beach from project activities?
No mitigation me<:~sure is pn>posed to monitor construction equipment sounds. While all estimate of
noise levels is provided, this is only an estimate and does not provide fur monitoring actual Mlse levels.
It also does not take into account the hearing frequency range and !;ensitivities ofnot only harbor seals,
but also ofwhite-ta(led kites, among numerous other sensitive wildlife receptors In the Immediate area.
Ground-,borne vibrations are also mentioned, yet no assessment is made of the potential impact of such
vibrations of seals hauled out at the rookery. Since pinnipeds are known to be sensitive to groundborne vibrations, the potential impacts from such a source should be analyzed, since heaVy grading will
reportedly take place within a short distance of the rookery.
How much of the construction equipment would be visible from the rookery is not discussed, although
mention is made that the dwelling will be seen from various parts of the beach. Where these vantage
points ate., and where they are in relation to the rookery, is not specified. Moreover, no mention is
made as to how visible the construction equipment (and later, the dwelling), will be from the ocean.
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Harbor seals have gqqd vision in air and frequently closely watch people on the beach from nearshore
waters. Constructi()o equipment:. along with the dust it raises when operating. will present visual
impacts that could affect haul-out patterns.
The construction phase is supposed to take 24 mo:nths and 25 people. No mention is made of any
training of construction personnel to avoid impacts to the rookery, For example, the personne! might
well go to the beach, which is Immediately accessible from the construction site,. to have lunch. They
may atso decide to have lunch on the bluffs. The presence of people silhouetted on the bluffs or walking
along the beach will cause the seals to flee. No mention is made of monitoring the construction
op.eration to ensure that the seals are not disturbed.
Ocean Estate Dwe/lina

Simulated views of the Ocean Estate and how it will appear from various vantage points along the bluff,
fromthe UPRR tracks, from Highway 101, etc., are presented. While these may l)e useful, no
information is provided as tothe perspective of the tens used to take the photos used forthe
simulations.~ Thi.s may sound ttiviaf, but a Wide~angle perspective makes objeds in the baCkground (sUch
as dw,~l(lngs) look much smallerthan th~:ty do to the hUman eye. Q:mversefy, telephoto lenses make
objects in the bac~rqund appeadarger. Only a so-called "normal" tens captures the true human
perspective.. The photos appear to have been ma,de from a wider perspective lensthan normali the
perspectjve actually used could be easily determioe by ~turning tdthesftes where the photos were
taken, zooming in and out with fens and notlngwhat perspective lens matches the phqtos (e.g., 35 mm
versus SO mrn). Based on the camera and lens used, the normal perspective can be easily determined.
No simulated vfe.ws ate presented from the varfous unspecified positions on the beach .from which the
dwelting could be seen. Showing this perspective is important both from a human aesthetics standpoint
as~~~ as from the concept ofassessing potential vrsual impacts-as well as othets~o thE! harbor
sealS. No simulated views were offered showingthe perspective from the water, either. The beach and
nearshore waters.are very important to the public, hence all the rules and regulations at various levals
otgovernmant co.ncerning reducing or eliminating the impacts of coast~.! development. The view from
the,ocean is also very important to harbor seals, which closely scrutinize the coast before venturirtg
ashore.

Nd mention is made of noise impacts from the Ocean Estate dwelling. It is not unreasonable to assume
th(lt partleswill occasionally take place there, quite possibly with amplified music. The effects of such
activities on humans and wildlife have not been assessed, nor are any mitigation measures proposed. Is
it reasonable to assume that no audible sounds will emanate from the property?
Lighting

Given early research at the Naples rookery, as well as abundant literature documenting that chronic
disturbances can cause harbor seals to switch to a nighttime haul-out pattern, it is likelythat substantial
numbers of seals haul outatnlghtat Naples. Ughtlng of any kind, even when shielded and kept Within
various government standards, represents a drastic change to the site. How the harbor seals might
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react to this change was not been analyzed or even mentioned in the EIR; nor how such lights would
appearfromthe beach or11ffshore; Harbor seats are well adapted for seeing in dim light and would
certainly be able to discern the glow of lights above the rookery.
Care is taken to reduce orelimrnate windows facing the highway so that night lighting will not be visible
from the road. Tbe V;:t;lue of this measure is highly questionable in regard to wildUfe receptors since no
mention 'is made o:fHghting showingthrough windows onto the bluffs;where numerous sensitive
wildlife receptors a refound, nor of lfghtvisible from the beach or ocean, where harbor seaJs.arefound.
The EIR does state that most Window~ will face the ocean, and simulated views show entire walls
virtually covered with glass.
The mitigation measure designed to reduce potential lighting impacts consists of plan reviews and
inspections; no effort wm be made to ensure ongoing compliance.

Repetitive.statements are mad~abouta paJtdngJot, trails, a beach QVerlook, and abeach access point.
This public access system is conting.ent upon acceptance of this proJect. The de~cription of this $ystem
covers the entire o!;ean $fde oft,he ~rea, from the UPRR to the .bluffs and to the western iind east;e.rn
limits oHM property. Somewhere in this area, a loQp system traiJ Will be constructed along with a
parktng lot. The "floating~ verticaJ easement to the beach, whatever that means, i$ descritu~d as being
anywhere fr()m DralMge 5 tp ~agle C!:lnyqn. From the maps{ it is Clearthat Dralna~e s is closer to the
harbor sealrookerythanthe dWelling itself, whi<:hiS 350 feet from the rookery~ Having vertical aceess
to the beach within 200 feet or so from the rookery Will result in constant, prolonged i1isturbances to
the rookery, to sav notl'!ing ofc;fJsturbancescaused by building the vertical access. MoreoveriM~igt;ttion
Meas tire: 610~12 (.discttsS:ed [ate!'} statesthatacce~S to the beach 'shall be closed :300 yards (900 feet) to
either side ofthe rookery during pupping season (more ontbat later also). If the vertical beach
easement is witllin 2(.)dfeet or so ofthe rookery, how will peop.le aceessthe rest ofthe beach during the
closure?
As disc;uSSt:!d, mention Js made of closing the vertical beach access point durin~ the beach .closure.
However, the EJRalso mentions allowing access to the beach from the "ambulatory" mean high tide line
to the base ofthe bluffs. This means that peop.le can easily hike in from Bacara, as they do today, during
medium to low tides. People also hike in from Oos PuebiQs canyon or from other trails le~ding to the
beach west of the, project site. No provision Is made for closing thi~ beach easement during the pupping
season, nor for installing signs .on the beach to either side of the rookery. Minimal research would have
revealed that such signs have been in place for many years at Carpinteria.
Rather than analyze potential impacts from the vertical access point and propose realistic mitigation
measures, the EIR vaguely states that the "County or other public agency or non--governmental
organization constructing, operating, or maintaining the verticaf cpastal access point shall prepare and
imptement a harbor seat protection/restricted access plan." Afew elements of the plan are then
outlined. Essentially; the document says that"'we don't know who will be responsible for the trail
system and making sure the harbor seals are protected, but it wori't be the applicant. The details will be
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worked out l~terby an vnidentified entity, Meanwhile, the project will begin." This is completely
unsatisfactory. Mit~gationwith no clear means of implementation ill not mitiffiltion. What if the
"Couotyqrother pubficagency or noncgovemmental organization" has no interest in such a project, or
more reanstlcaUy, lacks the funds. to undertake such a project? What if no entity wants to tackle the
liabilities?
Another detail that is not discussed in the EIR is that the homeowner at Ocean Estate and the guests will
presumably beable to. access to beach via the vertical easement, since no provision is made for beach
access from the Ocean Estate.
Perhaps a more tangible and realistic approach would be to require the applicant to construct the trail
system, subJect to the approval of the regulatory agencies, and establish a fund for maintaining at least
the firstfiveyearsof operation. Whatever entity was to manage the trail system could be identified in
advance, again subject to the approval of the regulatory agencies.
The beach overlook is mentioned briefly throughout the EIR, but its location is never revealed. People
silhouetted on,blqffs; either at overlook~ or along trails; often frighten seals into the water. Even a
cursory look at numerous miti&atlon documents concerning the Carpinteria seal rookery wiU confirm
thatJact. No mention ofthls impact is presented in the EIR, nor are means proposed to reduce or
eliminate this irnpatt. Again, the literature is replete with recommendations on how to accomplish just
that.

Mitigation measures
Despite the high potential of numE:)rous impacts from this project during the construction phase and
afterit is completed, only one mitigation measure is devoted exclusively to the protection of the harbor
sealrookery. Implementing this measure fs left tip to an unidentified entity, as discussed above.
this mitigation measure {MM BI0~12) includes a requirement that access to the beach 300yards in each
(fire~ion of the harbor seal rookery:shaJI be dosed during the pupping season, listed in the EIRas from 1
Febrt~arythrough 31 May. As explained earller, this period is inadequate to ensure protection of harbor
seaf.pups ahd pregnant mothers. Moreover, the "floating" vertical access to the beach may be as close
as 200 feet to the rookery, as mentioned in the EIR and discussed earlier.
ihe posting ofsfgns explaining the MMPA is another element of this measure. Prominently posted signs
stating thatthe beach atthe Carpinteria seal rookery is dosed during the seal pupping season are
completely ignOred on almost a daily basis. This has been documented innumerable times over more
than two decades, as even the most cursory examination of the reports wilr attest. Signs are informative
for law·abiding citizens and completely useless against those who choose to ignore them.
The next element of the mitigation measure seems reasonable (presenting a plan), but only if the party
responsible for carrying out the measure is identified. As it is, the entire mitigation measure is wishful
thinking at this point.
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"The agencyororgani~atlon •..shallbe responsible for ensuring compliance with the approved harbor
seal protectfon/restricted access implementation plan/' How? Will the unidentified agency or
organi~ation have enforcem~nt powers? The Carpinteria Seal Watch does a good job of protecting the
Carpinteria rookery, but they have noway of ensuring compl.iance, even with state park rangers and
police within less than a mile. Violations occur there on almost a daily be~sis. such re.sources simply are
not ~adily avaitable in close proximity to the project site. This provision is completely unrealistic.
MM Bto~n mentions that beach access is.closed from March throughJuly and that pets are not crllowed
on the trial or beach. "The purpose of the pet restriction and closure period isto minimize harassment
and adverse effects to the harbor seal haul-out area .... " From this, lgCither that collectively, the beach
will be closed from 1 February through 30 July rather than just from I February through 31 May.
lhe pet restriction is unrealistic and not enfOrceable. As an examplei pity and county animal control
officers have told me manytimes that the leash .law is a vehicle for pt<Jsec:utlng someone if a dog that is
not on le~sh ~re;ottes a pt'QtJiern resulting in a cqmplaint. I see unleashed dogs on coastal blUffs and on
beaches on a daily basis. Leashed dogs are the exception. Numerous signs ata.ccess points mentioning
the leash taw iW:! a{most completely ignored. lhus, assuming that signs will prevent dog owners from
having theirdog,s on the bh.lffs or beach is completely unrealistic, just as is assuming that everyone will
ob.ey the l.eash law. Even in Carpinteria, with enforcement officers readily avalfahle, unleashed dogs are
a constant problem.
"The area should be included, where feasible, on the route of taw enforcement or other security
personnel to e'nforce beach closure and no dog policies." Should be? So should the rest ofSanta
Barbara County. Was the Santa Barbara County Sheriffs Qepartmentconsulted on this matter? Do they
have the manpower and funding to patrol the area? lmpa~;t PF-3.states, "Thf! propa:se(j projectwould
have less than signffh::ant impacts to police services." Given this, will adding the project ~rea to the
route of law enforcement indeed be feasible, yet have ''less than significant impacts'' on law
enforcement?
Regarding the dog closure, does Santa Qarbara County Animal B.egulation have the manpower and
funding to patrol the bluffs and beach? Were they consulted? Who are the unnamed ''other security
personnel?" This part of MM BI0-13 is wishful thinking rather than mitigation measure.
On Page ES-28 of the EIR,Ifl1pact AES-5 states, "The proposed project together with the adjacent Naples
Townsite developme.nt and other development in the surrounding area would result in a cumulatively
considerable aesthetic and visual impact." The proposed mitigation measure statl:!s, "Implement project
mitigation measures as feasible." The significance after mitigation is listed as "significant and
unavoidable."
I completely agree with this assessment, with an important caveat. The Naples Townsite devl;!lopment
prop.erty begins immediately west of Tomate Canyon, the western boundary of the Paradiso del Mare
project. Tomate Canyon leads directly to the harbor seal rookery. I submit that adding homes on liP to
ten lots on the Naples Townsite Project Site would most certainly add considerably to biologicalimpacts
on the harbor seal rookery, among other wildlife resources. In other words, the Naples Townsite is not
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just a cumulative aesthetic impact; it is also a cumulative biological impact. Such a significant impact
requires analysis in the ElR, which fails to acknowledge any cumulative biological impacts from the
adjacent Naples Townsite project.
Interestingly, Page ES-42 repeats what was said on Page ES-28, el(ceptthat the sJgnificance after
0
mitigation for lr'r!pact AES-S ~ecomes less than significant." This is incomprehensible, especially since
the proposed mitigation measures. are again described as "Implement project mitigation measures as
feasible." What are these unnamed mitigation measures? What if no mitigation measures are
"feasible1" This is notmitigation; this is smoke and mirrors.

In summary, I feel that the sections describing the environmental setting, population status and trends,
and impacts and mitigation concerning the Naples harbor seal rookery in this EIR lack so mt.!ch critical
{and requlred) detail that they fall to meet the regulatory requfrements for such documents and should
be extensively revised.

Respectively Submitted,
Peter Howorth
North Hope Avenue
Santa Barbarc;~, California 93110~1572
389

Copies: ·
Santa Barbara County Planning Commission
California Coastal Commission
National Mai"iile Fisheries service
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--~......· 2:002:f. Requestto NOAA fisheries for an Incidental Harassment Authorization tnvolving the
Taking ()fa Small Nurnt>er of Pacific Harbor Seals{Phoca vltulina richards/) during Electrical
Power Cable Repairs at Carpinteria, California.
- - - - - · 2003a. Environmental Impact Statement, Advanced Amphibious Assault Vehicle, U.S.
Marine Corps, camp Pendleton, California.
- - - - · · 2003b;. Biological Assessment, Advanced Amphibious Assault Vehicle, U.S. Marine Corps,
Camp Pendleton, California.
_ _ _ _.•. 200:k, Summary Report: Pan American Pacific Corporatfon1 1nspection of Cable Segment
PAC, Grover Beach; Cafifomia. Prepared for California State LandscommissiQn and NOAA
Fisheries,
- - - - · 2:003d. Summary Report: Pacific Crossings, Ltd., Inspection ofCabfeSegments PC-1 South
and llC~1 East, Grover Beach, califomia. Prepared forcalifomia State Lands Cpmmission and
NOAA Fisheries.
- - - - · l003e. SVtnma:rv Report: Pacific Crossings; Ltd., Rewinspection ofCableSegments PC-1
South and PC-1 East Grover Beach, California. Prepared for California State Lands Commission
and NOAA Fisheries.
----~ 2003f. Marine Mammal Mitigation Report: Exxon-Mobil Offshore Power System Repair Project:
:Amended. Santa Ynez Unit, Santa Barbara County, California. Prepared for Santa Barbara County
Etl~rgyQivisioni California State Lands commission, California Coastal Commission; Minerals
Management serv.ice:, and NOM Fisheries.
----'--·· 2QQ3g, Decommissioning Offshore Platforms and Pipelines: Envfrpnmental Studies
Workshop,Qffsh<;)re Structure Removal Marine Mammal and seaTurtle Mitigation Measures
Employed in Re.cent Oecommissloning Projects in Callfornia. Verbal paperpresented at Wrigley
SdenceCenter~ Santa Catalina Island, California.
_ _ _...... i()03h. Offshore Mitigation Planning and Implementation in California: Pa.tential
Applications for Oil and Gas Projects in the Gulf of Mexico. Verbal paper presented .at the
Minerals ManagementService lnfa.rmatlon Transfer Meeting: 14-16January 2003, New
Orleans; Louisiana.
- - - - · 20031. Environmental Issues Report: Proposed Mid-frequency Sonar Test. Prepared for
U.S. Navy and Defense Advanced Research Projects :Agency (D:ARP:A).
____. 2003j, Marine mammal and sea turtlesectia.ns. In Draft Environment Impact Analysis for
Proposed LNG Facility, Bioko Island, Equatorial Guinea.
_ _ _ . 2003k. Wildlife Protect.ion Plan, :Arco: Removal and Construction of Offshore Structure at
PRC-421, Ellwood, Calffomia. (Final plan.)
- - - - · 2004a. Marine Mammal, Sea Bird and Sea Turtle sections. In Draft Environmental Impact
Statement/Environmental Impact report for the Cabrillo Port liquefied Natural Gas Deepwater
Port.
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- - - - · 2Q04b; Appendix c: MarineMammal Mitigation Plan: lrene-~hore 8-inch Water Pipeline
Anomaly Investigation and Repair. Project Description andExec:utlonPI~n. Prepared for
California Coastal CommJssion, California State Lands Commission and NOM Fisheries.
--~-· 2004c. Marine Mammal. Mitigation, Summary Report: Irene- Shore 8-inch Water Pipeline
Anomaly Investigation and Repair. Prepared for California.Coastal commission; California State
Lands Commission and NOAA Fisheries.
- - - - · 2004d. Marine mammal an <:I sea turtle sections. In Environmental Assessment for the
Testing of the Expeditionary Fighting Vehicle (EFV} at Camp Lejeune, North Carolina. Prepared
for the U.S. Marine Corps.
____. 2004d. Southern California Antisubmarine Range {SOAR) Cable Report, San Clemente ls(and,
California. Prepared for U.S. Navy.
____. 2004e. Draft Environmental Impact Report/Environmental Assessment for Chevron 4H
Platforms Shell Mounds Disposition•. Fllr~alifornla State Lands Commission.
- - - - ' ' 2005a. Marine Mammal Rescue Tectmrques and Equipment. In Marine Mammals Ashore:
A Field Guide to Marine Mammal Straodings, Second Edition. National Aquarium in Baltimore,
Inc.
______.• 2005b. Acoustic Monitoring, Plan, ARCO: Toppling of Concrete Columns at PRC-421,
Ellwood, California.
____. 2005c. Appendix J: Marine Mammal Mitigation Plan: Platform Hillhouse to Shore
Submarine Power cable Repair. Prepared for Minerals Martage.ment Service and NOAA
Fisheries.
____. 2005d. Marine Mammal Awarene.ss Training Packet: Platform Hillhouse to Shore
Submarine Power cable Repair. Prepared fo.rMinerals Management Servi~ and NOAA
Fisheries.
_ _ _ _.• 2005e. Marine Mammal Mitigation RepQrt;; P~atform Hillhot~se to Shore Submarine Power
Repair. Prepared for MineralsManagemeotService and NOAA Fisheries.
_ _ _ _.• 2005.{; Marine Mammar Mitigation~ Summary Report:. Platform Hillhouse to Shore
Submarine Power Repair:. Prepared for MineralS: ManagementService and NOM Fisheries.
- - - - · · 200Sg. Marine mammal baseline. In EnVironmental Assessment for Installation of Fiberoptic Cable off POrt Hueneme, California. Prepared for U.S. Navy.
____ . 2005h. Marine mammalsections. In Environmenta!As~essment for the Testing ofthe
Expeditionary Fighting Vehicle (EFV) at Valdez, Alaska. Prepared for the U.S. Navy.
____. 2006. Wildlife Mitigation Report: Atlanti~Richfield Company: Removal and Installation of
Offshore Structure at PRC~421, Ellwood, California.
_ _ _ _. 2007a. Marine mammal, sea turtle and seabird baseline and impact analysis sections. In
Final Environmental Impact Statement/Environmental Impact Report for the Cabrillo Port
Liquefied Natural Gas Deepwater Port. Prepared for the California State lands Commission, U.S.
Coast Guard and the Maritime Administration.
____. 2007b. Venoco Paredon Project, Environmental Impact Report. Prepared for City of
Carpinteria.
_ _ __.. 2007c. Venoco Paredon Project, Technical Report. Prepared for City of Carpinteria.
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Marine mammal, sea turtle and sea bird baseline and impact analysis sections~ In

Environrnentallmpact Statement/Envlronmentaltmpact Report for the Clearwater Port
Liquefied Natural Gas Deepwater Port; ·Prepared forthe

u.s. Coast Guard and the Maritime

Administration.
- - - - · · 2009a. Marine MamrnaJ Mitigation Report, Asia~America Gateway Fiber~ptic Cable
Project, Morro Bay" california.
_ _ _ _ . Z009b~ Disentanglement of Large Free•Swimming Whales~ Paper presented at Marine
Mammal Stranding Network Conference, NOAA Fisheries Southwest region, Southwest Region.
Conference at Santa Barbara Museum of Natural History.
- - - - · 2009c. Disentanglement of Small Cetaceans at Sea. Paper presented at Marine Mammal
Stranding Network Conference, NOAA Fisheries Southwest region, Southwest Region.
Conference atsanta Barbara Museum ofNatural History.
- - - - · 2.009.d. Marine .Wildlife Mitigation MQnitofing Report: Tyco Fiber-optic Cable Inspection,
Segments G4 and GS;, offshore from Hermosa Beach, california. Prepared for the California
Coastal <:ommission and NOAA Fisheries.
---~·· 2009e.

Marine

Wildlife

Mitigation Monitoring summary Report: Tyco Fiber-optic Cable

Repair; Al'&T China-u.s. segment N9, offshore from coos Bay, Oreg()n. Prepared for the

u.s.

Army Corps oHnglneers.
_ _ _ _ • 2009f. Marine wittllife mitigation plan, Tyco Fiber-optic Cable System, Segments 64 and

GS, Hermosa Beach atldRedondo Beach, CaiifotnJa.
- - - - · · ZOlOa. First Quarter Report: Monthly Marine Mammal Surveys, Vandenberg Air Force
Base, ca.lifotnia,
_ _ _ _• 2010b. Natural Resources Monitoring Report far the MOA BVT-llaunth from lF~24 on 6
June 2010, Vandenberg Air Force Base, Caflfornia.
_ _ _ _. 2010c. NaturaLResources Monitorlng Report farthe Minuteman lU GT"200GM-1 Launch
from LF-10 on 16 June 2010, Vandenberg. Ait Force Base,. Californi.a.
----..:· 4010d. Natural Resources Monitoring fteportforthe Minuteman IU GT-201 GM Launch
ftom lF..4 on30June 2010,VatldenbergAir Force B;:~se; California.
- - - - - · · Z010e. Second Quarter Report: Monthly Marine Mammal Surveys, vandenberg Air Force
Base, California.
_ _ _ _. 2010f. Protected Spetjes Research Permit Report: Scientific Research Permit Number:

14197. Vandenberg Air Force Base, California.
-~--· 201Qg. Third Quarter Report: Monthly Marine MammaiSurveys, Vandenberg Air Force

Base, california.
- - - - · · 2010h. Annual Report, letters of Authorization: Taking Marine Mammals Incidental to
Space Vehicle and Missile Launches, and ·Aircraft Test Flight ahd Helicopter Operations, at
Vandenberg Alr Force Base, California, 1 December 2009 to 30 November 2010.
- - - - · 20101. Fourth Quarter Report: Monthly Marine Mammal Surveys, Vandenberg Air Force
Base, California.
- - - - · 20lla. Annual Report, Monthly Marine Mammal Surveys, Vandenberg Air Force Base,
California, 1 February 2010 through 31Jantfary 2011.
- - - - · · 201lb. First Quarter Report: Monthly Marine Mammal Surveys, Vandenberg Air
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Force Base, California.
- - - - · 2011c. Natural :Resources Report: Sonic Boom Modi'ding and Pinniped Monitoring, taurus
Glory F·Ol Launch from LF 576E, Vandenberg Air Force Base1 California.
- - - - · 2011d. Southern Sea Otter Monitoring for the Taurus Glory F-Qllaunch from LF 576E,
Vandenberg Air Fo:n;e Base, California.
2011e, Second Quarter Report: Monthly Marine Mammal Surveys, Vandenberg Air Force
Base, California.

---...c·

- - - - · 2011f. Natural Resources Report: Sonic Boom Modeling and Measurements and Pinniped
Monitoring, Atlas V Nli0t-341aunch from SLC..,3E, Vandenberg Air Force Base, California,
____ • 2011g. Protected Species Research Permit Report: Scientific Research Permit Number
14197. Vandenberg Air Force Base, .california.
____. 2011h. Third Quarter Report: Monthly Marine Mammal Surveys, Vandenberg Air Force
Base,.caflfornia·..
- - - - · 20111. Annual Report; Letters ofAuthorization, Taking Marine Mammals Incidental to
SpaceVehldeam:l Missile Launches, and Aircraft Test Right and Heficopter Operations, at
Vandenberg Air Force Base, California. 1 December 2010 tp 30 Nqvernber 2011.
---....:· 20111• Preliminary Report! Underwater Acoustic Measurements, Causeway Prt~rMng
Operations, Rincon Oillsfand,Mussel Shoals, California.
____. ZOllk. Prelimit1aty Report: Marin.eMarnmal Mitigation Monitoring, Causeway Pile-driving
Operations, Rincon Oillsland1 Mussel-Shoals, California.
- - - - · · 2012a. Fourth Quart'E!r Report; Monthly Marine Mammal Surve.ys, Vandenberg Air Force
Basel California.
- - - - · 2012b. Annual Report, Monthly Marine Mammal SUrveys, Vandenberg Air Force Base,
California, 1 February 2011 through 31January 2012.
_ _ ___,. 2012c. first Quarter Report: Monthly Marine Mammal surveys, VandenbergAir Force
Base, California•
.........,_~--·· 2012d. Second Quarter Report: Monthly Marine Mammal Surveys, Vandenberg Air Force
Base, california.
____., 2012e. Assessment of and Proposed Changes to Marine Mammal Monitoring, Vandenberg
Air Force Base, California.
- - - - · · 2012.f. Technical Report: Papulation Trends and Current Papulation Status of Harbor Seals
at Vandenberg Air Force Base, California, 1993-2012.
- - - - • 2012g. Third Quarter Report: Monthly Marine Mammal Surveys, Vandenberg Air Force
Base, California.
____. 2012h. Protected Species Research Permit Report: Scientific Research Permit Number
14197. Vandenberg Air Force Base, California.
- - - - · 2012f. Natural Resources Report: Sonic Boom Modeling and Measurements and Pinniped
Monitoring, 13 September 2012 Atlas V NROL-36Launch from Space Launch Complex 3E,
Vandenberg Air Force Base, California.
- - - - · 2012j. Annual Report, Letters of AuthOrization: Taking Marine Mammals Incidental to
Space Vehicle and Missile Launches and Aircraft Test Flight and Helicopter Operations at
Vandenberg Air Force Base, California.
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1 December 2011 to 30 Nov~mber 2012.
- - - - · 2013a. Annual Report: Monthly Marine Mammal surveys,VandenPe:rgAlr Force Base,
Ca.Jifornia. 1 February 2012 thmllgh31.1anuary 2013.
- - - - · 2Q13b. Interim Report : Marine Mammal Mitigation Monitoring, Causeway Pife~driving
Operations, Rincon Oil Island, Mussel Shoals, California.
- - - - · 2U13c. final Report UnderWater ACoustic Measurements, Causeway Pile-driving
Operations, Rincon Oil Island, Mussel Shoals, California.
- - - - · In prep. APPlication for a Five•year Programmatic Permit for Small Takes of MaTine
Mammals Incidental to Launching ofSpace LaunchVehicles1 lntercontinental Ballistic and Small
Missiles, and Aircraft and Heflcopter Operatkms at Vandenberg Air Force Base, California.
- - - - · · In prep. Technical Report: California Sea lion Puppingi Vande.nberg Air Force Base,
California.
_ _ _,. . .:· In prep. Technical Report: SteUer Sea licm Surveys, Vandenberg Air Force Base,
canfornia.
Alava; J.J,, P:.S. Ross; M.G.tkonomou; M. Cruz, G. Jimenez;;.Uzategui, c. Dubetz,S. Salazar, OJ~. CQSUi, S.
ViUeg~s·:Amttnanl'li P. Haworth; and F. A.P~C. Gobas. 2011. ODT in Endangered Gal<ipagos Sea
l.iO'ns(ZalophtJS'WOIIebpekq ftom Efght Roal<erJes in the Galapagos Islands. JournalofMarine
Polh;ttion; Marine Pollution Bulletin 2011. doi~10.1016/jmarpofbul.2.011.01.032.
Bruhgardt~ c. ahCf P. ffii!Worth. 2009. Marint: Wlldltfe Contingency Plan. AT&lAsia~America Gateway Fiberoptic Cable. Projeetoff Mootafia de Oro, Gafifornia. Prepared for AT&T corpo,rationforcalifornia
statet:ands·commission, Cafifornia Coastal Commission and NOAA Fisheries.
Johnson,J. and P. HowOrth. 1999. Mitigation Monitoring Report for Estero Marine Terminal Offshore
Facilities, Phase 'One.~ Partic:ll Abandonment. Prepared for california State Langs Commission and
California coa$tal Commission;
Johnson, J. and ft HoWorth• 2(){)1.. MittgatiollMonitoring Report for Estero Marine Terrnina!Offshore
Faeifitl!.'!:s1 Phase Two: Partial Aban(fdnment. Prepared fur California State Lands Commission
and Q!6fornia C'O;:tstal Commission.
Polfard, J, anq P·. Howorth. 1995. Eff~c.ts of Launch Noise from the First Lockheed Launch Vehicle- on
HatborseafsonSOuthVahd¢nbergAir Foi'C;1e Base and San Miguel Island: Final Report for u.s.
Air Force, lockheed CC No. OH-1295~006.
Woodhouse, C. and P. Howorth. 1992 Exxon SYU Project, Marine Mammal Monitoring Program: Final
Report.
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MEMORANDUM

To:

From:
Subject:

Pate:

CPH Dos Pueblos Associates; Howard·Zelefsky, Brooks Street
DUDEK
Response to the County of Santa Barbara Planning Commission Inquiries and
Peter Howorth's comments regarding Potential Disturbances to the Harbor
Seal Haul Out at Paradiso del Mare
October 4, 2013

This Memorandum has been prepared to address the County -of Santa Barbara Planning
Commission lnqtllril::!s .and Peter Howorth's comments rega:tding Potential Disturbances to the
Harbor Seal Haul Qut at Pa:radiso del Mare.
The harbor seal (Phoca vitulina) fs protected at haul outs onshore under the federal Marine
Mammal Prot~ction Act of 1971 and under the C~lifornia Coastal Att and the Santa Barbara ·
Co1..1nty CLUP (County 2009}. The harbor seal is fo1..1nd along coastlines in temperate regions
through¢Ut the Northern Hemisphere; In California, it is fairly common along the length of the
coast; as Well as at offshore islands; such as the Channel Islands. It forages for fish; crustaceans,
and mollusks In shallow waters along the shore and often se.eks tefuge in the same Waters
(Zeiner et al. 1990). However, harbor seals will also rest and seek warmth on shore at haul
outs while not feeding. In addition, females rely on haul out sites for giving birth and for nursing
a:tid attending their pt:tps (S~al Si.tters 2008,.2013, Zeiner et al. 1990). Females in southern
California give birth from late February through April and nurse for three to four weeks. before
weaning and abandoning their pups. Harbor seals also spend considerable time at haul outs
while molting; so that the number of seals at these sites peaks in late May to early June, when
the molt schedules of adults and juveniles overlap (Stewart and Yochem 1994). Haul outs occur
on sandy, gravelly, and cobbly beaches, as well as intertidal rock ledges and offshore rocks
(Zeiner et al. 1990, Stewart and Yochem 1994).
The Santa Barbara County CLUP cites the Naples seal haul out as one of four "rookeries and
hauling grounds" on the mainland coast of the county, along With haul outs at Carpinteria,
Goleta, and Pofnt Conception. It notes that the Naples haul out Is approximately 0.6 kilometers
{0.37 miles) east of Naples Point, that It is used during the day and night, and that as many as
165 seals have used the location. PoliCies pertaining to seal haul outs are as. follows:
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9~24: Recreational activities near or on areas used for marine mammal hauling grounds shall be

carefully moriitored to ensure continued viability of these habitats.
9~25: Marine mammal rookeries shall not be altered or disturbed by recreational, industrial, or
any other uses during the times of the year when such areas are ln use for reproductive
activities, te., mating, pupping, and pup care.

The CLUP also notes that harbor seals use rooketfes from February through April (County
2009). In addition to provisions of the CLUP;, seal haul outs are protected Under the Marine
Mammal Protection Act of 1972 (MMPA). The MMPA prohibits ''take" of all marine mammals,
and defines- ''take'' as !•w harass;. ht:nit, capture, or kill any marine mammal.'' Under the 1994
amendment of the MMPA, the definition of ''harassmentn as defined as including any act that
"has the potential to disturb a marine mammal or marine mammal stock in the wild by causing
diSruption of behavioral patterns, lnd~dlng, but not limited to, migration, breathing. nursing,
breeding, feeding, or shelteringY In relation to the Napl~s 5E!al haul out, this definition would
p~rtlcularly apply to ary disruptions of seal behavior during the pupping season.
The influence of human disturbance o.h the behavior of harbor seals at seal haul outs has been
wrdelystudied (e.g., Allen et al. 1984, Calambokidis and Jeffries 1991, Suryan and Harvey 1999,
Acevedo..:Gutferrez and Cendejas~Zarelli 20 II). A variety of disturbances, il1du.diog motor
boats, kaxaking, and pedestrian diswrbanc.es (ioduding people attempting to view harbor seals
at haul outs) have. b$en idehtifie<! as ta,using seals to depart haul outs, potentially depriving
harbor seals ofneeded rest a.nd warmth! and diSturbing females and pups during their most
vulnerable period (Aiten et aL 1984, Cala111bokidis and Jeffries 1991, Suryan and Harvey 1999,
Acevedo...Gut[errez: and C:endejas-ZareJii 2;0 l 1}. Studies have focused on disturballce events at
existing· colonies ratlier t~an ori the effects 6f existing developments on seals at haul outs.
Several studies, for example, have· suggested thaf·when a subject in plain sight approached a haul
out withih 300 feet, on looking seals began to el'}ter the wa.ter (Allen et al. 19a4, Calambokidis
and Jeffries 1991 ), $uryan and Harvey (1999~ found that disturbance from power boats could
occur at up to 900 feet.

Ocean Lot Development ~t Paradiso del Mare
Residential Development
The harbor seal haul out is located on the beach, south-southeast of the ocean and Inland lot
development envelopes, between Tomate Creek and Drainages 4 and 5, and immediately below
the o~ean bluff that Is sttua,ted approximately 55 feet above the beach. The ocean terrace within
and to the south of the. ocean lot contains two breaks in the bluff slope, one above the other,
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forming two. abrupt "steps'; to the beach. The first break in slope is approximately 180 feet
sot.ith of the ocean lot development (see House/Bluff Relationship Dfagrami and steeply
descends to the east toward Drainage 6 and to the west towards Tornate Creek; however, the
slope is more gradual to ~e sou~ until l:he beginning of the second break In slope .(which
defines the bluff edge or ''top of bluff'), which is an additional 86 feet south. The bluff edge is
approxlma,tely 1.80 fefit .south of the otean · lot development (see House/Bluff Rel<~.tionship
Diagram), and becomes steeper, nearly vertical closer to the beach, where the haul out exist.
Although the bluff creates an obvious vertical barrier between the proposed ocean lot
residence and haul out, the horizontal qistance •betWeen the subject sites 'is also substantial. The
footprint of the inland lot is approximately I; I 48 feet nort:hfrom the sear haut out. The nea,rest
portion of the ocean lot r~idence to the haul out, western and eastern extent is 375 feet and
603 feet, respectively. The otean lot development envelope is located 326 feet from the
western extent of the haul out nearest Tornate Creek which is its closet point when harbor
seals occupy this area o(d)e haur out {see Exhibit CO.I 0 - Seal Haul Out Diagram). The
distan<;e between the developm.ent envelope and eastern extent of the haul out is 523 fE!et.
Given the footprints of the ocean lot residence and di;velopn\ent envelope. are setback. a
minimum of 375 and 326 feet; respectiyely, from the seal haul out and that views of the site and
sounds emanating from the lo~;ation are obstructed by the bluff, rio direct impacts are expected
from the proposed residential development.
.Construction

Stag-ing: Area
The staging area for the ocean lot .is at the southern end of the development envelope,
approximately 326 feet from the ~each at its closest point (directly south of the site) and
approximately 603 feet from the seal hatil out to the southeast. As the staging area is on the
top of the bluff, at 70 feet elevation, the actual distance is greater, but only slfghtly (by
<~.pproximately 5 feet). Although the staging and storage area is ih the area of the development
envelope dosest to the se<ll haul out, activities Within the s.tagihg area would result fn a low
dlSt:urbance compared with construction actiVities occ.urring elsewhere in the development
envelope. FinaUy, as the staging area Would be within the development envelop~. it would not
encroach within the 150-foot buffer ofthe top of the bluff. Activities octt;~rr::ing there would not
be visible from the seal haul out, or from the beach in general. Noise frorn construction

' It sfiotlld be noted that all bluff setbacks to proposed ocean lot development are based on the .ocean Jot residential
redesign concept intended to accommodate Mitigation Measure BI0-9a requiring a tOO-foot setback for all
structural development from the the white-tailed kite nest tree observed on the site in 2013.
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activities -or hum<trt presence at the staging area Wo:ufd be redueed duetoth~ acoUstic shielding,
provided bY the presence of the hJu_ff betWeen the development envelop and the adjacent beach
areas (see noise discussion, below).

Noise can potentially influence harbor seal behavior at haul outs. Acevedo-Gutierrez and
Cendejas-Zarelli (20 II) studied the effects of noise disturbance on harbor seal haul outs In
Bellingham, Washington~ Contrary studies at other sites, Acevedo-Gutierrez and Cendejas•
Zarelli (lOll) fo~Jnd that harbor seals in the BeJiingham sites used haul outs more at night;
when- decibel levels were- much lower (averaging .6~.5 409 59.4 d_~A approximately l 00 meters
from. tbe ba:uf_ out at tWO different ~it~)~ compared tp the day* whetf nolseJevels averaged 75.3
and. 71 ,Q d$A at the two sftes. the FEJR determined that heavy equipment used during
constrUction Is expected to prodlic.e noise levels up to 95 dB 50 feet from the point of source.
This peal< conStrUction noise level is often sited to address ~ner:fc constn.i,ction activities;
however, it Is based upon a large fleet of he::~vy construction equlpmenJ: operating
simld~aneot~s!y at. a major construction s{te. A more accurate evaluation of the anticipated
constru¢tiori noise levels from a spetitlc equipment fleet cari be accomplished with the use of
the Federal Highway Adrrlinlstration (FHWA) Roadway Noise Construction Model (RCNM).
The model Includes noise emissions levers for all common coflstroctlon equipment, as well as
the typical loading .or use factor for that type of equijltnent. tor the ocean lot construction,
anticip:m~d heavy construct:io£1 equipment would include a dozer, a bacldioe, a dump truck, and
an air compressor. Based upon this equipntentfleet, R'CNM calculated an average construction
noise level of 81 dBA at 50 feet from the construction activity (see the attached print-out from
theRCNM program).
For "soft site'' conditions, where vegetation or loose dirt comprises the ground cover, an
attenuation rate of 75 dBA per doublhig of distance (rom a point source (such as construction
equipment) to a receiver iS applicable; The undeveloped conditions on the subject property
co:nstitute a soft site. The average construc.tion noise level of 8l dBA at 50 feet from the
construction actMty would therefore· be attenuated to 60 dBA at 350 feet, and to 57 dBA at
450 feet fre>m the construction aCtiVity. These distances represent the closest point of the
adjacent beach area to the construction site within the staging area, and the closest point of the
seal haul-out to the construction site within the staging area.
In addition to the distance attenuation described above, the sea. cliff would interrupt the direct
Rath of travel for noise between the construction site and the beach area, reducing the total
noise exposure on the beach from construction activity. The top edge of the sea cliff
represents a noise barrier between the noise source and the beach face below. The effect of
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cliff on noise redUction is evaluated with a, standard barrier calculation, using the ground

elev~tion of the noise source; the top elevation ,of the "barrier" (th~ sea cliff elevation) and the
elevation of the beach, each with a relative distance specification. The attached barrier
calculation worksheet provides the analysis of attenuation provided by the sea cliff; both a:t the
closet beach toqtion and at the closet point ~f the seal haul out. The elevation for the
construction source was specified at 80 feet ( 10 feet, above the ground elevation within the
staging area, to account for the, height of equipment ~baqst, <1S a Worst:-case).. The' se'CI, cliff was
specified to have a heigh~ af4$ feet, to acc:oU11t tbr, s,oirte lqwer elevation cliffs adjacent to the
primary cfiff face of 55 foot elevation (representil:lg the minimum attenuation that would be
provided by the cliff complex)~ As Indicated on the attached worksheet, the average noise level
from c.onstructiori wfthin the staging area {the closest distance ofconstruction to the seal haulout) would be 37 dBA

The Community Noise Equivalent Level {CNEL) is often used to describe the ambient noise
eiWironrnent, This 24-hour average inCludes weighting for the evening and overnight periods,
when noise is more disruptive, The ambient noise level on the beach area adjacent to the site
is assumed to be approximately 40 dBA. CN.EL, representative of a rural environment with few
noise sources. Given construction activity on'ly betWet:n 8 AM and 5 PM, the average
construction level of 37 d~A at the closest pofnt of the seal batil-out would equate to an
~rnblent noise level of 33 dBA CNEL Cpnstructic:m would therefore not cause an increase to
the existing ~mbiEmt {CNEL} noiselevel Within the seal haUI'-out area. Therefore; sound levels
during construction would be reduced to an acc::eptable level for harbor seal pupping and daily
Interaction and activities.

Ground Vibrations
Ground Vibrati<ms from grading could also potentially, influence seals' willingness to use the haul
outln general, the variety of factors Influencing the attenuation of ground vibrations makes it
difficult to predict., The intensity of vibrc:ttions is influenced by geometric attenuation, or the
gradual transfer of energy over a larger area as vibrations spread farther from the source; as
well as hysteretic attenuation, or material damping. The latter involves how various factors
within the soil, such as friction, soil layerrng; and voids in the soil, affect diminishing energy In
ground vibrations~ Therefore, no simple formula is avallabfe for detertnining how the intensity
'Of ground vibrations will increase over distance (Caltrans 2002). Regardless, vibrations from
grading will be relatively minor at the site. The analysis presented In the EIR predicted that
vibrations from bulldozers; Identified as the loudest source of ground vibra~ons due .to the
project. would result in a ground vibration level of 87 v1bratfon d~ibels (\'dB) at 25 feet.
Regardless of their uilpredi~tabifity, ground-borne vibrations are generally limited to areas
within a few hundred feet of construction activities (USDOT 2006). Given the distance of
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several hundred feet from the point of source of vibrations, the effect of ground vibrations on
seals uSing the haul out would likely not be discernible.
Visuallmpdqs

As seals are considered to be sensitive to human presence, some potential exists for impactS to
the seal haul out from construction, should it be visible from the· haul out. Should construction
take p.lace dl!ring the pupping season, the activities of construction machinery and humans
coufcl cause seal~ to abandon the rookery, therefore endangering the lives of seal pups, or deter
seals from using the haul out altogether. However, as the· haul out is located at the foot of a
steep 55'-foot. b)tiff, a 1$0'-foot byff~r has been es~ablished betWeen the. development envelope
and the o:tean bluff, and> as the f'o.Otprint qf the oc.ean Cot residence is located an additional 30
feet inland ofthe sqtitheth edgec of the development envelope, construction activities will nqt
be visfbleJrorn the haUl out
Post•Construction

As noted above, noise can potentially influence harbor seal behavior at haul outs. However,
long'-tertn noise levels from residential activities occurring at the ocean lot residence are not
likely to reach those occurring during construction and; therefore, are not expected to
influence seal haul out behavior.

As mention.ed above, seals are considered to be sensitive to human presence, and some
potential exists for impacts to the seal haul out from the project. Should the ocean lot
residence be visible from the haul out, the presence of man-made structures could cause seals
to avoid use of $e current haul out. However, aS noted above, the haul out is located at the
foot of a steep 55 foot bluff, a 150:.-foot buffer has been established between the development
envelope and the ocean bluff, and the footprint of the ocean lot residence is located an
additional30 feet Inland of the southern edge of the development envelope. Therefore, the
tesidencewill not be visible from the hauf.out:

Resident Beach Access
Base,d on experiences reported In s<tentiflc literature and by groups monitoring seal haul outs
in po'pulated areas, It appears that harbor. seals are easily disturbed by human approach by boat
or along the beach. Beach-going humans approaching the haul out may disturb harbor seals.
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HowE!ver, haul outs in p9pl,t(ated areas~ Where people are allowed. to approach within much less
than fO() feet.on bluff tops and sea w~Jls1 petsistWith the aid of seasonal'beach dosures. Future
residentS wilf. not be; permitted to access the beach from the O~ean lot via Tom ate Canyon,
witl be required to comply with all provisions of the seal protection/restricted access plan
required pursuant to MM BfQ..,f2; and will additionally be required to accept a "Notice to
Property Owner" as presented below:
Prior to rss.uan:<;e of any Coastal Development Permit, the Applicant shall record a "Notice to
Property Owner'' (NTPO} to ensure residents are advised of the responsibilities associated
With living near the sensitive habitats' and speclal-stat4s speCies documented on the project site.
The NJfiO shall Include .speofl'c infor·matioli related to the seal haul-out, white-.tailed kite, and
other sensitive· specfe_s occurring on the property as identified in the FEIR for the project The
NTPO shalf be reviE!wed and approved by the Planning and Development Department and
County Counsel.
Lifhti~
Ch~nge$

in lighting ref<i,ttng to the oc~an lot fE!Sidence have the pt>tentlal to impactthe seal haul
out, EXt¢rior lighting and light emaha:t:;ng from Windows facing the ocean would potentially
represent st.tbstantlaJ changes that would deter seals currently using the haul· out at night from
eontlnliing to do so. The FEIR requir.es that the applicant develop a: lighting plan ~hat wfll ensure
that exterior llghf:fng Is of low intensity and directed downwar~, onto the ocean lot itself. Tbe
lighting. plan wlll be subJect to revieW by the Central County Board of Architectural Review
~CBAR) and wilt ensure that exterior lighting:
•

Conf<>rms to standards ofthe International Dark-Sky Association and the 1Uuminat1ng
Engfneerfng Society of Amenta.

•

U~e ft~lly

•

Avoid creating glare, light spillover, and upward illumination of the sky.

•

Use low-intensity and low-glare designs.

•

Use motion, light, and tirne sensors that limit the period of illumination.

•

lnth,Jde poles; fixtures, and hoods that do not reflect light.

•

Do not include uplighting of landscaping or structures.

shielded lamps so that the lamp image is not Visible beyond the area
iU!unillated.
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•

Minimize the location of exterior lighting necessary for safety purposes along driveways,
roads, and parking areas.

While the lighting plan will limit exterior lighting and contain lrghting within the ocean lot,
potential impacts from exterior lighting are further limited by natural barriers that would keep
light from reaching the haul o~t., The presence ofa steep 55-foot bluffadJacent to the haul out
is likely to keep exterior light from reaching the haul out. in addition, as all residential uses will
be contained Within the development envelope; which will be located ISO feet north of the
pluff; the ability of light frc;>m, the home to reach the beach is further limited. These obstructions
are also expected' to limit the ability oflight emanating from windows t<l reach the haul out.

Coastal Trail Easement and Beach Access
Beach Access

As rioted above; be;ich.:gojng humans approaching the haul out may disturb harbor seals;
therefore, beach access shall be restricted during the pupping season. The Santa Barbara
County CLUP (County 2009) identifies February through April as the period during which
rookeries are used. Other SQUrces note that some seals may be born as early as December or
as late as May (Carpinteria Seal Watch 2013). To prevent disturbance to seals, beach access
tt;lils within 900 feet ofthe.· rookery should be closed from February through May every year.
Surfers have frequently accessed the Naples Reef during winter and. spring months for decades,
including via a steep, unauthorized trail that crosses down the ocean lot bluff and outlets
dfre¢t;ly ot~to the seal h.eaJ out near Tornate Canyon~ With the proposed project, surfers and
other members of the. public wourc( be granted e~sement tights to enter and exit the beach and
water near the Naples Reef;. however, the polnt.of entrance/exit should be· considered with an
appropriate buffer from the haul out during harbor sea! breeding season. No dogs shall be
allowed on the beach. To determine the details of appropriate measures to protect harbor
seals through restricted a~cess, the FEIR MM BI0-12 requires. that the County, under
consultation with the National Marine Fisheries Service (NMFS) and the California Department
of Ash and Wildlife (COFW), develop a harbor seal protection/restricted access plan.
Compliance with closure provisions and enforcement of closures will be the responsibility of
the County.
Ocean Overlook

While restricting access to the beach during the pupping season provides Important protections
for harbor seals using the haul out by restricting h';Iman approach along the beach itself. harbor
seals still would potentially be impacted by hurnan presence on the bluff. Specifically, the EIR
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identifies bluff top trails and an ocean overlook that would provide access to and along the
ocean bluff that Woutd potentially cause seals to abandon the haul out because of human
presence on the bluff~ However, th.e bluff top lateral (lCCess trail would be located along the
UPRR rfght-of~way• .well inland of the ha~:~l-out; t(:) avoid construction of crossings over the
steeply incised drainages in this portion of the Ocean Lot, and the proposed overlook is located
approximately 700 ft. east ofthe seal haul-out. Therefore. users of the bluff lateral trail and
overlook would not be highly visible or audible to harbor seals using the haul out.

Other Southern California Rookeries/Haul Outs
While the studi¢s mentlol)ed a.bove have focused oh episodic disturbance, they have not
addressed the effect of cons.!stent human presence on harbor seal haul outs. The location of the
subject seal haul is relatively isolated. HoWever, several harbor sea] haul outs ill Southern
California occur much closer to development. Two South.ern California case studl.es are
provided below:

La Jolla
A harbor seal haul out a~ Children's Pool in La Jolla, San Diego County, California, persists in an
area surrounded by development, including public streets (Coast Boulevard) and hotels.
Protected during the pupping season, this haul out occurs on a sandy beach at Seal Point A sea
wall constructed in 19 3 I allows people tq vieW the haul out from less than I00 feet during the
pupping season (Seal Sitters 20o8~20.13). A parldng Jot Js,at ·the top of a bluff approXimately 30
feet high and less than 150 feet from where most ofthe seals occupy the beach. A large hotel is
less th~n 300 feet away. The presence ofthe seal haul out is a <:ontroversial Issue in La Jolla,
where beach-go.ers and seal proponents are at odds over restrictions on human use of the
beach. However, harbor seals continue to occupy the site.

Carpinteria
Ooser to the site, approximately 25. miles east of the Paradiso del Mare haul out, is a. harbor
seal haul out in Carpinteria, California, This haul ou~ is locat~d adjaceht to an oil fadlity at the
southeastern corner of town alid below the Carpinteria Bluffs. The· Venoco oil pier is
approximately 360 feet west of the haul out The blUff at this location Is approximately 60 feet
high~ At the top of the bluff, above the haul out, is a public viewing area where volunteers for
the Carpinteria Seal Watch program monitor activities in the seal rookery from December to
May, conduct regufar counts of the seals present, prevent disturbances of the seals by humans
and dogs, and provide educational information to the public (Carpinteria Seal Watch 20 13).
From December to May, the beach is dosed for 750 feet in either direction from the haul out
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The sealWa,tch.ca:rptnteria.eom site reported in early 2013 that 2;348 people had visited the .site
in a single weekend. A high tollrlt of 221 adult, seals. and 36 pups had been present at the haul
out (Carpinteria Seal Watch 20 13).
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Roadway Construction Noise Model (~CNM),Version 1.1
Report date<
Case Description:

8/22/2.013

Ocean lot C'Cinstr,t,~ction
--- Receptor #1--Bas,elines (dBA)

Description
Standard Reference Distance (50')

land Use

Daytime

40

Residential

lmp<!ct
Device

Description
Backhoe
Dump Truck
Compressor (air)

No
No
No

Dozer

No

Night

Evening

40

Usage(%}
40

40
40

40

40
Equipment
Spec
Actual
Receptor Estimated
Distance Shielding
Lmax
Lm<!x
(dBA}
(feet)
(dSA)
(dBA)
77;6
50
0
7p.S
0
so
0
77.7
0
81.7
5.0

so

Results.

Calculated (dBA)

"'lm.ax

Equipment
Backhoe
Dump Truck

leq

77.6
76.5

Compressor (air}

77.7

73.6
72.5
73.7

Dozer

81.7

77.7

Total

81.7
80.9
*Calculated Lmax is the Loudest value.

'~.~·.;"'.!;'

(

\
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Paradiso Del Mar
Ocean Lot Construction Noise
Distance Attenuatio.nancl Bf;lrrierPerformance Evaluation
Average Noise Emissions Level from RCNM

Distance
Attenuation
Calcula.tion

Leq

81
81

Ref. Dist.
(feet)
50
50

Receiver
Distance
(feet)

Resulting
Noise Level
(dBALeq)

ss·o

60

450

57

Distance to Bea~h Are,a'Ciosestto Development Envelop
Distance to Seal Haul-Out(Ciosest Point to Development Envelop)

BARRIER (SEACLIFF) ANALYSIS:
Receiver
Leq (h) at 50' Elevation

Source
Elevation

Source to
Receiver

Source to
Barrier

Receiver to
Barrier

Barrier
{base)

Barrier
Height

Barrier
Fresnel No. Attenuation

Leq w/o
Barrier

Leq
w/Barrier

(dBA)

(feet)

at500Hz

(dBA)

so

(feet)
0

(feet)

45.0

7.25

22

(dBA)
60

(dBA)

350

(feet)
300

(feet)

5

(feet)
80.0

(feet)

81

81

5

80.0

450

400

50

0

45.0

8.35

22

57

37

Construction CNEL at Beach· Closest Point to Development Envelop

36

dBACNEL

Construction CNEL at Seal Haul-Out· Closest Point to Oevelopment Envelop

33

dBACNEL

40

Letter No. C2.

Dudek, Octobei• 24,2013

Response C2-l
Comment noted.

Response C2-2
The section has been updated to note "2013 site specific status" rather than overall status of kite
presence on~site.

Response C2-3
Thank you. The dual t¢ference has been removed.

Resp.onsc C2-4
Comment noted. There have been m.Itnerous studies conducted on the subject propetty.
Response C2-5
Comment noted. The coastalsite both supports the vast majority of trees in general and nest trees
in specific.
Response C2-6
Correction made.
Response C2-7
Cort1ment noted. Cladfyiri.g: language has been added based on your comment.
Response C2--8
Correction made.

Response C2:-9
Edit 1~ Paragraph 1: ''High" has been changed to "higher." Higher and more sustained, means
that there are a limited numb~r of vehicle trips typically associated with a single. family residence
whereas it is expected that residents would be present in/around the main residence and
guesthouse on a 24 hour bi}Sis~ Therefore, there Woqld more. u•equently be noise, light and human
activity at and dii-ectl:y around thehomesthanat the driveway, which would see a limited
number of vehicle trips each day;

Edit 2, Paragraph 2: Partial text change made.

--.....__
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October 24; 2013

To:

Nicole Lieu. Planner
Anne Almy, Supervising Planner

From:

Dudek

Subject:
Comments on the Recirculated Biological Resources Section of the Draft
Environmental Impact Report for the Proposed Paradiso de Mare Ocean and Inland Residential
Development
Qr1 behalf of CPH Dos Pueblos Associates (CPH). Dudek is submitting comments on the

Recirculated B.iological Resources Section of the_ .Draft Environmental Impact Report for the
Proposed Paradls.o de Mar~ Oc;:ean and Inland Residential Development (Case #09EIR..;QOQ00•00003;
ScH #2008031 lOI). In addition to the specific comments provided on the Recin:qfa~ed Biplogical
Resources Section of the Draft Environmental lmpatt R-eport detailed below. we are providing the
folloWil1g attached technJ~::al .memorandums in support of the analysis and findings of the
Recirculated Biological Resources Section of the Draft Environmental Impact Report; and to
address general comments anc:l questions received from members of the public and Planning
Commissioner relative to potential impacts to white·tailed kite and harbor seal haul-out habitat

•
•

•

2013 Nest Survey Results for the White~Tailed Kite on the Paradiso del Mar Project Sit.e Cl:nd
Recommended Revisions ta the Paradiso· del Mare Ocean and Inland Estates EIR. August 16; 2()13
(Previously Submitted).
.
White Tail Kite Buffer for Tree 184 ~ Paradiso Del Mare Project. August 23, 2013 (Previousfy
Submitted)
Response to the Cotmty of SCinta Ba_rbata Ptqnning CommiSsion Inquiries and Peter Howorth's
comments regarding Potential biSturbcmces to the Harbor Seal H~u/ Out at Paradiso del Mare

I. Page 3.4-1, line 24.
Site-specific status [of the white-tilil.ed kite]

Comment: Dudek conducted focused white-tailed kite nest surveys in 20 13 to document breeding
behavior, nest location(s) and activities, and the ultimate outcome of white-tailed kite nesting in the
spring of 20 13.. The sfte;..speclfic "status" of the species changes year to year. meaning t)No nesting
attempts on-site isn't o/pical. A comprehensive review of the kite observations on-site using data
from 1998 to 2013 is best to determine sit~-specific status of the spedes; The 2013 was very
focused on the nesting pairs of kites and their behaviors through the nesting season.

2. Page 3.4-2, line 5
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Dudek Kite Reports
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Paradiso del Mare

Comments on the Redrculated Biological Resources Section
Draft.Environmefltallmpact Report.

Dudek & Associates, Purple, Kleecllegrass Gr-aSsland evaluations and mapping Spring and Summer

201 I.
Comment: ihls was part of th~ Dudek & Associates. "Biological Survey Report for the Paradiso del
Mare R~idential Project." As referenced on page 3.44; line 27.

3. Page 3.4-53. lines 1-3
Altholjgh long..:term data on the regional white-tailed kite population haye been col.lected
(Holmgren uripublishedlt observations on the su(>ject parcels are less consistent and relatively
short~~rmed. The relath::mship between the project site and regional white-tailed kite population is
unknown.
Comment: The prbject: sft~ has beeh examined for white•tailed kite use since 1998 and consistently
or systematicaliy since 2002 (line 12); Holmgren's data. although unpublished, is available. Dudek
reviewed the st;tt:Us .of the white..tailed kite On the project site as documented by 14 years of data
cOllected on~site and, where possible, compared the on-sl~ observations to available regional data
collected by Holmgren, In 2011. the region's white-tail~d kite nesting population was at a peak (43
nesting pairs), while the. si~ cJid oot have nesting kites~ The EIR should reflect that mote whitetailed· data exists for the project site than most other areas in the County {h.esidEr More Mesa)
indudit)g.ot~er are~ undetg.oing;development ·and/or the County's environmental review process.

from Dudek's. (2011} Status of the

White-Tafled Kite on the Paradiso def Ma'fe B.esicfential Project Site,

County ofSama Barbara; Coli[otnitJ
Please refer speciPcallyto the un.clerline section below for further information. regarding available
regiOnal White-tailed kite poputati6h· data. Which, when considered in context With the results of the
systematic surveys conducted on~ite over 14 years as· described on pages 3A-53 - 3.4..55 of the
EIR, does provid$ ,comparative ioformatiori regarding the relationship between the project site and
regional whfte'-tailed kite,population.
"The white-tailed kite is an uncommon resident near the coast and in interior .Vc!.lleys of Santa
Barbara County. Although Widan. (1973) found more kites in tf"le Santa Ynez Valley in spring and
sur1Jtner compared t(;)faJI and Winter during )9,66-,(,968, the reverse is true along the coast, where
kites are more common in fall and winter; especially ih thevicinity of nocturnal r()osts (Lehman
1994). As elsewhere. the- whit~o.tailed kite population iii the County has flu.ct:Uated dramatically.
N1.1mbers peaked during the (97Qs, When more than J.OO individualswere recorded in the vicinity of
Barka Slough, Vandenberg Air Force Ba;se) <U1d at More Mesa. bordering Santa Barbara and Goleta.
A sharp c,lecline in thl$ species aft:er 1977 is .evident in Santa: Barbara Christmas Bird Count data.
From a high Of 51 kites recorded on January 2, 1977, numbers dropped gradually until none were
recorded during ~e counts for 199{,..1992. arid 1992.-1993. Howevel-, 24 kites were recorded on
january I, 1994 (NA$ 2011). During thit Winter, up to 25 kites were recorded roosting nighdy in a
lemonotthard in Goleta (Lehman 201 1). Numbers continued to rise· in subsequent years, to a high
of 45 on January 2, 2000, before declining again to a low of 9 on January 5, 2008 (NAS 20 I I). Since
·..
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Paradiso del Mqre
Comments qh the Re&c:ulated Biological R~ourc:e5 Section

Draft EnvironmentalJmpact Report
thlr t990s.,the kite population in the Goleta .area has been closely monitoredby local biologists and
bird. watc~~rs.larger <:9!'Q!}1imal roOsts in the 1.990s and early 2000s held up to 42 individuals.
Nestihg has been monitored from the vicinity qf d@egtlitas Creek (hear SR~ 154 and FoothHJ Road)
westWard to Winchest~r(Beii)Canyon (Holmgreti2011). A recent high of 14 pairs in this area was
rec:orded in 1998 (Lehman 2()1 1). A preliminary (midseasoo), total of 12 pairs were recorded in
20LL and mor'e pairs rnay have been detected later in the season. Seven of these pairs were
,c.onfirtned to have produsecLyoung, while the remaining foyr may have been breeding as welL At a:n
additional site outside the,study area in Santa Barbara, at the Santa Barbara Botanical Garden, a pair
produced youn:: The. overall' rturobe(" ofnestin~ paks and .occUpied foraging areas within the stud~
area were up In. 20 II. compared. to recent years (2009 and 20 I 0} and comparable to the recent.
peak period in kite 'nesting activity in 1998,.2000. (Holmgren 20 JI):''

4, P~ge 3A-SJ. IJne 30
Supports the vast majorlty oftrees on tne site

Comrnfilt: Add "suitable nest'' before trees;
5.

Page-3.4-SS. line 3

E,dit: Replace ''Bitds" with ''Kites"
6. Page 3A-63. lines .f 0-1 I

Edit: The seal haul out is on the beach between the mouth of Tomate Canyon to the west and the
molltn ()f Drainage 4/5 to the ea.St. It is approximately 180 meters in length.

7. Page ~04-lQ2,SlQ-9 Impact t\ncdysis
CiJrreadbm Please correct the mid~le of first· paragraph and bottom of third paragraph of this page
tMt tf1~, proposed projec_t woUld reri;u:~ve the nest tree identified in 2013
and would place development directly beneath• the canopy of adjacent trees.

whkh:>cqlle~ti-¢1y state

As· d~cribednn the Arborist Report prepared for the project (Dudek 20 II), the 2013 Nest Survey
Results (or the White,.Tailed Kite on the Paradiso del Mar Project Site and Recommended Revisions to the
Paradl$o de/Mare Ocean and Inland Estates EIR (Aug(Jst 16. 2013~ and the White Toif Kite Buffer for Tree
184 - Patadis6 Del Mare Project (AugUst 23, Z0/3), as proposed, the Ocean lot residential
deveh3prnent would not result ill direct itopacts_(r::eltlo¥aL)..:.l:o-~ which had a successful
wh!te~tailed. kite n~t of $iX juveniles dJ,Jringthe 20 IJ survey period. The Arborist Report prepared
for the project (Dudek 2011). and the ElR analysis identify-protect impacts associated with removal
of two pr(!\'iou~ly do~;um~ted perch trees within the Ocean Lot development envelope (tree
numbers #406 arid #187; tree .#187 Was previously identified for removaJ,and replacement but fell
down during the 20l2t20 13 winter season) and a single Eucalyptus. tree located on the Inland Lot
nea:r tlie site· entrance:·
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a.

Page 3.4-1 03:, BIQ-9 Impact Analysis

&.fit 1: First paragraph, s~V'enth line. Remove or define. "high" a:nd "more sustained'' activity level
typii:a:Uy associated with a single family residendal U!i~·
E.ditl; First paragraph, tenth line. Change " ... human activity than provided by the proposed project
design" to. "human actiVity associated with the single family residence proposed within the Ocean
lot
-~

·9. Page 3.4-103, BI0-91mpact Analysis

Edit I: Second paragraph, thi·r·d line. Replace "high actiVity" use areas with "more sustained activity
level.s".

10. Page 3.4-105, MM Bf.0-9a.

··)
.J

The County~identified mitigation measure to establish a 1004oot structural and 75 foot driveway
bJJffer from the 20 13 nest tree appropriately directs a minor rede_sign of the Ocean Lot
development that would mlnimi:l~ impacts to not only the documented 20 13 nest tree (Tree 184)
but also tp all dusters of potential. suitable n~st trees on the Project site. In the case of the
proposed residential development on the Ocean Lot, the determination of a sufficient buffer has
consldtired current habitat conditions: and the white-tailed l~ite's ecological requirements; nest
sele¢tron tendencies; level of proposed ·disturbance, and other sensitive site constraints, in then·
entirety.
The Prbj¢ct Tea,m has: studied redesign options for the Ocean lot and haS determined that sucH a
mitigation measure may be accommodated with minimal chitnges to the site plan (see attached
conceptu;ll Site Pfan f6r the Oc'ean' ,Lot redesign) that: I). maintains all deyetopment within the
odgfnaUy proposed residential development envelope evah..tated in the EfR and therefore does not
create other impacts, 2.) realigns the driveway to completely avoid all tree dusters and elimfnates all
previously iclentified impacts to potential perch/nest trees on the Otean lot; the realigned driVeway
would maintain a, minimum 75' buffer from the nest tree, 3) clusters the main residence and guest
house and slightly relocates the Ocean Lot residence south (approximately I0 feet) such that all
habitablestrQctures :1resetback 100 feetfromthe 2013 nest tree, and 4) eliminates the 1.7-acre
··agrict~ltutal envelope on the Ocean Lot to eliminate the potential for agricultural uses to occur
~~~~~~~~

.

In ~dditi_on, the cohceptilal redesign minimiZes Visibility ofthe driveway berm from Highway JQI and
resultS in a slight reduction of grading when compared tO. the original proposal. and continues to
provide an ample bluff setbad< (a minimum of _180 feet) to ensure the residential structures are not
Visible from the beach below the site.
II. Page 3.4-106,
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Paradiso del Mare

Comments on the Redrcqfi.Jt.ed Biological Resources section
Otqft En'IJ(onmehtaJimpaetReJ>c)rt
Comment I: A 300-foot buffer for a, cqmmon migratory or resident bird is excessive, depending on
the speCies and sensitivity tO disturbance.

Comment 2: There should be provisions to reduce buffers depending on the type of constrUction
activities or at least allow construction activities with Jess noise or disturbance to continue outside
ofan acceptable buffer, as determine by P&D in consultation with the Project Biologist, CDFW
and/or USFWS, as appli¢.ilile. This would apply to raptors and special-status species.

12.Page 3.4-1()7, MM-BI0·9b.

fI

Edit First sentence. Add , .and may be adjusted (reduce or increased) depending on construction
activities;

J

ll.Page3.4•lll·l.ll~MM~BIO 10

Corredjcm: Ptea:e. change. C~nservation ~asement a,cr~age from I 06.8 acre to 117 acres to reflect ·
the proposed stte plan- wtth Implementation of the mitigation measure.

i2.

Camrnent

Pll'!ase clarify; the Adaptive Management component of the mitig<ltion measur:e such that
the adaptive management plan is applicable to: r) ensuring that perfortna,nce criteria are achieved
for the proposed :2.~.5-acre restoration area a$ detp.il~u in the Conceptual Upland and Riparian
Mitigation and Monitoring Plan and 2) ensuring fulfillment of the requirements of MM-BJO 10
Conservation Easement Maintenance relative to preventing the spread of black mustard and
shrubby vegetation within the Consetvacion Easement, as applicable to maintaining adequate whitetailed kite foraging habitat

14. Page 3.4-116, MM BI0-12

Ec#t: _Bullet point2, secofid sentence: Change "north and south" to "east and west"
IS. Page 3.4:..117, BIO-I~ Impact Analysis
Edit: First paragraph under BJQ;.. J3, third line. Add "s.outhWest and" before "sooth of... "
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August 16,2013

JobN<t698I

CJ?H Dos Pueblos Associates
C/0 Howard Zelefsky
Brooks Street
1300 Quail Street, Suite lOO
NewPort Beach, CA 92660
8rtbj~ct:

2013 NestSutveyResullsfor tlte Wllit¢"'Tailell Kite ou.tlte Pafluliso del Mar Project
Site aiid Recmmttetic/e(l Revisi(}(i$ to t!U!.Patadiso del Mare Ocean aud Inlmid
Estates EIR

Dear Mr. Zelefsky:
Dudek has conducted focused white-tailed kite (Elanus leucurus) nest surveys on the :Paradiso
del Mare Resid~ntial Project site (Project S!te), west of the City of Goleta, in uninCQtporated
Santa Barbara County. The purpose of the surveys was to document breeding behavior, nest
location(s} and activities, and the ultim!lte outco1lle ofwhite-tailed kite nesting in the spring of
2013. Foraging or hunting (stti,kes, ptey capture and exchange)was also noted for the breeding
pair(s) of kites. Additionally, this letter report presentS recommende4 revisions to the Paradiso
del :Mare Oc~n: an.dJntand EStates Environmental Iinpact Report (EIR.) as itapJ?lies to the whitetailed kite nest findings disclosed herein.. In orcJerto remain focused on the-2013 white~tailedkite
nest surveys and EIR errata~ prev:i9Usly prepared technical documents are referenced. These
repotts ptovide extensive details on the. historical and recent activities of the white-tailed kite
(Dudek 20lla), a site-speCific impact assessment for the white-tailedkite (Dudek 2012), and
conceptual habitat restoration (or pr-ey and kite hunting habitat ul1der a proposed conservation
easement (Dudek 2()llb)~ Each of the men.tioned documents has been made available b:y the
County ofSanta Barbara (Count}') to the public-as part ofthe EIR process.
SITE LOCATION

The approximately 142;9 acre Project Site is located south of US Route 101, approximately 0.4
miles west of the City of Goleta and is bordered by US Route I 01 on the nO.rth and the Pacific
Ocean on the south, and is surrounded by land zoned for a mix of rural residential and
agricultural uses with a range of parceL si:tes (Figure 1). Immediately adjacent properties are
generally undeveloped or ~:tre used for agriculture (primarily livestock grazing) and support a mix
of grassland, coastal sage or bluff scrub habitats. Interntittent and ephemeral streams (i.e.,
drainages) are vegetated with native riparhm and/or scrub veget~tion or non-native eucalyptus,
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rural agriciiltural parcels and smatter lots on a portion of the bi:st<}ri¢ Naples Townsite
directly west Of the Project Site and north of the highw~y are zoned Agriculture II with a

minimum p~cef size of 100 ~cres.. To the east are tWo p~rce[s ofapproximately 22 and38 acres
zoned.Rurat Residential (with aminim.um parcel size.of 40 acres}. An access road, pa,rking area,
and pier used by Veheco, me. to service offshore oil facilities are located on the easterly adjaeent
38-.acre parcel.

METHODOLOGY
The Project

Sit~ w~

sutVeyed for nesting white.-tailed kites a total of seven times between
March 13 and June 13, 2013. Due to the open ·nature of the site and surraunding area,
bio1ogist(s) were able to observe kit~ movements well from th,e wooden: bridge on..site and along
thetJnjonP{lcific.R;ail RQad(UPRR) right-of-way (ROW) that bisects the site east to west. Five
of the seven sunreys occurred over three: to. four· hours, All surveys were completed in the
m.o(flfu:g, all initiated by& A.M., and. ending prior to noon t 0 ~low for obser:vations ofthe whitetailed kites when they are typically 1U9St aqtive. $urveys were conducted. approximately every
three weei.<s; however, .two shorter surveys were C<!t1du¢ted as follow-up to the standacd nest
stitveys to provide guidance to Brooks. Street in preparation for site visits by the California
Coastal CoinrliiSsion, County of Santa Barbara, and local stakeholders. The biologiSt(s) wdrked
independently and carried liigh quality op(ical eq~ipmen~ (Table I). Duting. the surveys, special
attention was giyefi tp bteed.ing behaViors~ nest building, observed or suspected nest behaviors
and· a~tiyitjes (iri.cub1ltion, prey delivery, etc;); foraging or hunting, territorial displays, and nest
success (nestlings and. fledglings), or failure.

'I'ahle I. Opti<;ai:Eq:uipment tt$ed (orWhit~ttHied Kite Surveys
Biologist

Bltiocutar

Scope

John H. Davis IV

Pentax DCF SP 8x43

Nikori 80mm 20x - 60x

Dave Compton

SwarcivsldEL 10x42

Vcirtax Razor 85mm 20x -60x

Rimdall Mcinvale

Nikon Prostaff 7 8 x 42

Zhumell80mm 20x- 60){

Paul Collins

Swarovsld EL 8,5 x 42

Kowa ProMinar TSN-4 4.0x410x
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All suitably siZed 'tJ;ees within th~ J?toject Site,were searChed for white'-tailed kite nests; especially if
kite behaviodrtdicated potential breeding or nest building. Each blo{ogist located observation points
allowing for the greatest po~sible viewshed, so that the entire Project Site would be covered. Once
these loc~tions were estal)lished, primarily the bridge and locations along the UPRR ROW near its
junction-With Tomate Canyon, the biologist would remain at the location for an appropriate amount
of time while notidg white;.tailed kite observations. At the conclusion, the biologist would move to
another location (if it was decid~ a better view was required) and repeat the process. This
.mf,!fhodolqgy continued du.rit:tg the s!Jtvey until theentire site w~ thoroughly covered and visually
irtspeoted.A Trlnible Geo XT Global Position System {GPS) unit, capable ofsqb~meter accwacy,
was utilized in the: field to map nest I(:)catio~JS. The data was \l;Ploaded ,in:tq A,rcView 10.0 Sofuvate.
Foraging;or hunting activitieswete'itoted fu conjunction With tile bteeding and nest activities.

RESULTS
Two p~irs of wbit~tailed kites displf!.Yed evidence of breeding on the Paradiso del Mare Residential
Development Project Site during the 2013 survey period. One pair had a successful nest of six
jtiveniles (counted as fledglings) in a Monterey pine tree within the Ocean Lot, while the second pair
associate with Monter~y .cypress trees along the bluff nem: the mouth of Eagle Canyon appeared to
have aban~on~ the nest, deellli11g it unsuccessful (Table 2 and Figure 2). The Ocean Lot pair was
fit:stobserved nest bUilding and displaying other breeding behavior (leg dangling, calling~ copulation,
etc,) and nest building by Dudek on March 13. Typical breeding p~aviors contin11ed until May 13,
Wilen orily oM bird. Was evidei).t. Aft~r observ~g the kite succeSsfully Iimvest prey from an adjacent
field west of the Ocean Lot. the kite was observed presenting the kill to the bird on the nest,
presumably the female Kite, which at thatpoint, was assumed to be incubating eggs~ On May 30,. the
first nes~g We\$ observed ex,e~ising its wings~ Nearly two weeks later, on June 13, six fledglings
were seeD, makfug short flights and perching on the nest tree. For a couple of the fledglings, perhaps
their first flight was witnessed at the time of the June 13 survey~ Continual foraging, at times
.successful, was observed over the area west of the Ocean Lot and Tomate Creek, north and south of
the UPRR ROW, very similar to the areas previously observed and delineated by Dudek (20 ll).
The breeding behavior and nest building ofthe Eagle Creek pair was initiated in April and continued
through much of the spring before. dissipating in late May. A pair of kites was observed on April4 in
courtship flight {flutter..flight and leg dangling), Pair bonding was further confirmed as the kites
weye repe<ttedly observed perched together at the top of a Monterey cypress. No nest building was
observed; however~ the Monterey cypress trees were partially obstructed by eucalyptus trees from the
bridge and biologists did not venQ:rre closer to the suspected nest site to avoid disturbing breeding and
potential nest behavior. No nest building or nest structures were seen at this site during the first six
surveys, although biologists checked in on the kite pair frequently from a safe distance (i.e. the
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briqge), As mentioned, the view from the bridge of the potential nest area was obstructed by
eucalyptus trees~ therebymalcing it challenging to see the potential nest site, prey exchanges or other
important behaviors; The kite pair ctmtinued their presence near Eagle Canyon for a total of four
surveys (MarchJ8, ;April4, AprillO, and May 18); however, on May 30 and June 13, only one adult
bird was observed and it was seen west of the bridge, perched. on a Monterey cypress near open
grasslands. Sincethetypicaf$n~peziodforincubation had elapsed and only one bird was observed
over six weeks; .it was determined that the nest attempt was unsuccessful. On June 13, the biologists
determineQ.lt was safe to ellt:er the poteritialnest atea to search for the nest and evident;e of success or
nest failure. White'·fuiletfkite nests are difficult to detect from the ground. so actUally fmding one was
not the highest>:priority. If an active or successful nest was present, the kites would have been alert,
flushe<;l from perches, Md possibly di!!pla.ye.d territory behaviors and emitted frequent calls. The
Eagle Canyon. kittis primarily hunted near the access gate in the northeaster:n portion of the Project
Site. The remainder of foraging activities took place in two locations north of the eastern portion of
th~ sjt~ ~crqs$. from Q~ Route 101. Qver the· south-facing slope covered wiili annual grassland. The
foraging activity was shnllar to the areas previously observed and delineated by Dudek. (20 11 ).
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Table 2. Summary of Conditions and Survf!y Results for the 2013 White"'Tailed Kite Nest Surveys at the Paradiso del Ma~e
Residential Project Site
Survey
No.

Date/Time
March 13, 2013

Siologisl$1
Dave Compton

7:02-11:06 AM

W'rKI Ob.seryationsl

Site Conditions 2

Sunr)YtO'overc;ast(25% !0'75%.
marine layer); Oto 2.rtJpfl:Jjreeze.
Teri'IHetali.iresdurtng.suf\/ey
ranged frori16°C (43°F} to Hoc
(52 <iF).

•

eagle canyon'

Ocean.l.ot

No nes·ung<ob~erva!ions noted

1. WTKI perched pn MQntereycypress and

1

pine trees near, fUture nestsite
2. Two wrKFso)Jih ofUPM., flutter fligh~
legdang~pg. chipping, eventually land on
Monterey cypress trt;le as in 1
3. Bre¢dirtg behavlol'$l)oted
4. Nestbufldlngini)iated, WrKINlsits
tama~sk Wind!)real<ho~ of.J,:IPRRamf
betweenTomatecanyon1'1.ndDrainage.6
.andbrea~s off' branch and returns to
Montereycypie$:; con~toictnesi
5. MaJooty of activity lie.anmd around fut.ure
nest$lte
• WTKI pair perched toge~her on' Monterey
pine, Oceanlot.
• Branches oftamariskbroken off by WTKI
andtaken.to Monterey pine tree. ·
• Nest building :and pair perching confinued.
• Pairc!rcling together above
• Hunting (hawking, kltlng; strikes} over
lands west of. Tom ate creek and off~site,
northofUPRR

to

March 18, 2013

John. Davis IV and
Randall Mcinvale

7:15-1t00A.M.

2

Aprll4, 2013
7:50-11:22A.M.

3

Dave Compton

Thft:klllarinalayerfiflingwllh eallll,,· • 'Pair of WTKiperChed nearsite ert~!J!:e south
.siTghtoffshore ('§So SSE) breeze
ofSR-101.
(O.o to 3:91T)ph). Temperattn:es
• WTKI perched south of UPRR in Monterey
during surveyranged from t1.5°C
cypress near Drainage #2; later seen eating
(52] 0 F) to 15~2ciC {59.4°F);
praywhffe.perched
• WTKI perehed on telephone wjre north of SR101 near surfer's parking atSanta Barbara
Ranch entrance~
\
• WTKI. pair foraging near sites entrance; kill
observedjust.west ofentrance In field.
OVercast (65 to .1 00.% cloud cover) • WTKI pair in eucalypt.usand·MOnterey cypress
with lfght.lq; mode~la wlllds (est. 1
near Pacific Oc~ bMfimme91ately west of
to 1omph). 1'emperat~res (luring.
Eagle Creek.
survey raQ9ect:lrom 11.1oc (52.0
• Clear pair bond evident from coputation
.,F) to 16.N: (61.0 °F).
attempt, ftutterfllght l!nd In close proximity,
but no evidence of nestl.ng.

• WTKI adults perched on neai·tree as wen
as other pines and talll!Uisk near theN
site.
• WTKI adults huntlngwestof$ite/Tomate
Creek on both sides ofUPRR.
• 1-2 prey captures, 1 prey exchange
observed
·
·

'

('
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.Table 2. Summary of Conditions and Survey Results for the 2013 White-Tailed Kite Nest Surveys at the Paradiso del M~re
Residential Prqject Site
Survey I

Date/Time

•sr.te•CoiidJtions:

BiologistS!

WTf(LObsetvatlons'

No.

EagleCanY~n

Oceanlot

• O.ne

wrl<l notyisi~Je· until prey ¢xc~nge,

prob!lblY,hard been on neet like!yin

incu~a.uonstage (on eggs);

April'fO, 2013

Dave Compton

7:40..10!00 A.M.

Ciear and calm to light windsfrom
the NW. Temperatura d~ring
.sur\fe~ was approJdmately 1o,ooc
(£Q9F)

.

4

May13, 2013

John D11vis IV

6:45-8:51 A.M.

Sunny and clear, with slight breeze
(0 to 0.9 tnPh)Jrorn 185° $ t0 aooo
SSW• Temperatures· during survey
range~ frotn

.• WTf{i percbed~on-Monterey.cypress jtJstwest
ofEaglaCanyon nearbltiff,

• WJ!(Iforagingin·field ~a~t ofD~aJ~ge 1 and
north of UPRR over g-rassland: and 9Pllll

mu~far\l fields as wa~ observed >In 2011
surveys,
• Pray captured ill field;Joi(Qwed by .an 11eriat
exchange ofprey between kites.
• two WTKI obvious breeding pair (perching
together, aerial exchange, e~krak vocals; etc,)
• No nest bUilding observed
• No observations made. at Eagle Canyon nest

slte

·

19;1 •c. (66.4 "F) to

23.5<>C tf4,3°F).
5

·

• WTKI:pafrperched a!ongTamarls~·

• WTKHemaleinidailyinnest-tree, later
perching on tamarisk·

Wi~f hunting west of Project Site and
south ofUPRR overgfllS$!~cl habitat
• R&:tu!Tl tQ:Monterey cypress perc;!i
• WTI<I adult perched between Monterey
cypress cluster atlnearnest sit~and:afcmg
T'l!mi!riskwindbi'et\lkal()ng Tom.ii!e Creel<.
• WTKilli!nded above, nest with prey,
panting (overheate~). then 9~appeated ,to
nest, sUghtlyV!slble.through-branches.
Assume~ dii!ivered pray to Inc~ bating

•

Wl'l<l
May30,2011
7:1010:24AM.
6

Dave Compton,
Paul Coijins,.and
John Storrer

Overcast from marine layer year;
Clearing. late momiQg, witlt light
:S$E.winds O~lt2:7mph.wiih.gusts
to 8,3 mph. tem,peraturas ranged
from 66.9~Fto68.1"F.

• AdultWTI<I. atthree dif!Eirent per¢hes in
temari~ windbreak adJac~t!o l'Qmate
Canyon just north of the.UPRR-Aiso foraging
E:~X!enslvely on Naples Towns!t~we§t of
Tomate Canyon and north ofthe UPRR.
• WTKI foraging in annual grassland north of
UPRRand sriu!h ofiJ~S. Highway 101 Clue
west of the entrance road to the prpperty,

DUDEU<
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•

A~ult WTKI.pairpercbe~ on.tam<l*k.and

Montereypin~:irees Qnclud'tiJg nest tree) in.

nest vicinity

• Atleast one'WTKI nestling viSible
" Atleast two prey captures observed
• WTk! adult hunting north of UPRRon both

sidesofTomate Creek

• WTKUandedln the.araa of the nest on
multiple occasions

(.

"'

Table 2. Summary of Con:ditions ~nd Survey Results for the 2013 White~Tailed Kite Nest Surveys at the Paradiso del Mare

ResidentiaJ )?rpject Site
Survey

Oate1Time

Blotoglsfs1

w:Ti(l Observalion.s~

Slte Condlt1Qns2

No.

EaglaCanYo!l

June 13, 2013
7:23-11:10 AM.

7

John Davis IV and
Paul Collins

O.ense ·m,arlo~Jeyer.Iiftiog, vtSJh!llty
·g~od at loW·'elevations, especially
l~tf:lrln t~ milmlng, ~UII to.~light
breezewinds(O·to3.3 mph}1S4•
ssE. Tempi!f'llturestaoged from
15;9~C(60,0"F) to 23;j.•c
(73;6•F).

• :Aiful~ Wll<l P~rc~ed 011 MonJ~~Y·~Pt~s
li\PP.ro~iplli\tely150:to20Ci.meterswesfof

biidge. awayttom potifntial nestnearEagle
Canyon
• Foraging activittobservecl north of Monterey
pirie'aqoss lJPRRin open field Within 2011
foraging .range

Ocean lot
• wrKfhunUngover Ocean•lol and off·slle
grassland areas to th~west otTornllte
Creek.
• WTKf.~dultS PE!I'9h.E!d between Monterey
cypress, cluster·al/ne.w nest site· andaJQng.
Ti!mai'Jsk windbreak.a!ong Tomate Creek:

• Su~C'e$srui.:nest Six Redsjlings observed

• Second Wl'l<l not obse!Vecl !iurtng St~tVey;
• Recentuedgllngs perotieda!Monterey
cypJ:8s$ n~srtree
·
• Contltmedn~tfaUilfe bywalkfng~through and
under1he Monterey cypress windbreak near
· • .FIE!dgUtigs short Pi!Jh.ts:l:letween nesttree,
a11d at ihe ~e. cifthe t;Oastaneo:aci!'(Tear
adjaqen[cypress trees and tamarisk trees
Eagle Qlnyon·where nE!st building.waa
on nodltsi~eofiJPRR attomate creak;
obj)eNed eariler fi'ollllh~·bridge.No•WTKI
On~:neJl~ingff!Elclgllng.rernalned In th.e nes.t
ad\llis, nE!s~lngs, fle'dglfngs, orcith.eJ'Yiisewas
was only visible tilrough the tree branches
obseNed
• WTKil!dult·Jands on nestwithout.prey;
Hedgllngs make· hvM~r calfs: adult leave~

nest

1

Dude.k biofogis(s are John Davis IV, Dave Compton, andJracl Caddy, Paul (:OU!nsis an lndependentblologistc::onllacfedwlth Dudek; andJohnStorrer is an independent biologist representing.lhe
County cif Santi! BarbaJ8
2 Wind and temperature\vere measured using a SpeeciTecllWindmate WM-200 or estimated by biolog!sts.and c:ompare(i to 2013WE!at!JerUnd~rground, Inc.
3 WTKI =White-tailed Kite
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DISCUSSION
White-Tailed kite Nest Selection
The whit~tailed kite most commonly nests in the upper third portion of a suitable tree (3 to 50
meters tall), which contains dense foliage and leaf canopy, allowing for cryptic placement of a
twi~ nest Nest .trees appeat to be selected on the basis of structure and security, and are often
situated Wit1liti a dense group of trees~ such as riparian forest or oak woodland. Kites will
occasionally use isola~ed trees, but this is relativelY rare. Nest tree species have been documented
in a variety of tree species (over 2o species); including cotton:wood(Populus ssp.), willow (Salix
spp.)~ oak (Qtteri:;li.s ssp.), boxeldet (Acer negundo), ornamental trees including olive a+1d pine,
ap.d occasionally in tall shrub's (Dixon etall957; Dunk 1995, J?ickweli 1930, Wright 1978).
White--tailed kite typically construct new n:ests in a different tree than the previous nesting
a«cempt. This occurs yearly, and even Witlifu the same year if a kite has a second a third brood.
Dixon (L957) followed 130 nests in San Diego County. Ofthese, 128 were bnilt exclusively by
kites and 2 others were built on top of nests ofoili,¢r species. Dixon (2002) also noted that kites
often, perhaps typically, do not return to. the same tree to nest each year. Barlow (1897) and
Wright (1~7S) concurred that nests are generally not reused ill subsequent breeding attempts
altb:o'itgh reuse was teporte<l in select instanceg., Additionally~. fn Santa Bm:bara County, Wal,an
(1973)reported tliat alternate nests are commonly built and, may be used in subsequent breeding
attempts. ''Dummy" nests may also be coll$tt:U~ted that d.o.n't function as a receptacle for egg
laying (WaJan 1973)~ If a ·second brood is attempted fu the same season,. a kite may begin a
sec;!ond nest if first is destroye~ and .rnayimtiate a second nest in another tree while young from
the first nest are still dependent (!{awbecker 1940; Stendeill972, Wright 1978). More recently
(2008 and, 2009}, Rincon obsel'Ve.d seven successful Jiests from three different kites on More
Mesa, All nest.s were in different trees, some in dose proximity to each·othet while others were
spaced at a distance, within riparian ar~as,associated with the same tributary.
In Goleta Valley, white'-tailed kite ne~ts are well-documented. Holmgren (2009) confirmed a
total of 1.58 nests for more than 30 locations within Goleta Valley where 4 7 (30 percent) of these
nests were located on More Mesa (Holmgren 2009 and Rincon 2010). The remaining Ill nests
(70 percent) were lm~ated in 22 d.iff~rent locations, including the Paradiso del Mare project site
(4 times since 1966. including 2013) (Holnigren 2009 and Dudek 2013). Nests in the study area
wete located in coast live oak, cottonwood, Monterey pine, Monterey cypress, and eucalyptus
trees within riparian woodland, eucalyptus: groves, windbreaks, and isolated tree clusters, natural
orplanted (Dudek20Il and 20l3,)iolmgren 2009, Rincon20l0, and Waian 1973). Consistent
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with literature, w~ite-tailed kites usually select a suitable nest tree that: 1) hasn;t been previously
used; 2) is located in. areas. that contain numerous mature; weU~structured trees with dense
canopies; and 3}is located in the vicinity oftrees that were also utilized for nesting in subsequent
years. More rvr~~a is perhaps the best. ~ample of this where kites have consistently ne.sted in
m:tWtlil riparian corridors associated. with .ftibutaties to Atascadero Creek (Drainage A. an<i B;
Rincon 201 0). All kite neSts at More Mesa noted in 2008 and 2009 were located in coast live oak
trees. Three kite pairs contributed to seven successfi:d nests. all in different oak trees along the
riparian corridor.
Consistent wHh the literature cited above. at the Paradiso del Mare project site nest selection has
pritnadly been observed in the "windbreak" located in the central portion of the site between
Drainage 1 and 5, south ofthe Union Pacific Railroad (UPRR). on the bluff overlooking the
P.al.}ific Oce<Jn; The 0.75 mile windbreak consists of dense tree clusters loosely arranged near the
coastal blUff and consists of tiumetous suitable nest trees,. primarily Monterey pine and Monterey
cyptess, and less abundant eucalyptus trees. According to Holmgren (2009), wltite-tailed kites
nested ill..thiswipdbreak h~tween 2000 and2002. Both conflllll.ed nesting events were singular in
ntifute, althotigll Dixon indicated that a second nest occurred within the windbreak in 2002. All
nest trees weteuriiqtie. There were no repetitive nest sites. In 2013·, a pair of white-tailed kites
was observed nesting in a Iyfont~ey pine tree, situated in a small but tight tree cluster and
adjacent to two adefitional similar {J:ee clusters ·located between Drainage 6 and Tomate Canyon
at tile e:l(treille west pO:rtion,, of the Ocean Lot This appears to be the first use of this d\lSter by
the white-tailed kites fornesting since biologists started surveyiqg the sjte f~eqtiently, beginning
in 1998. Additionally in 2013 and 2011, two uitsl,lccessfuf ne.stiitg attempts were ob5erved, one
ne}lr the mouth o{Eagle ca:nyQ'n (:20l3), and the other off-site along a eucalypttls windbreak that
sepru;ates Santa Barbara RafiClt front parcels to the east (201 1). This on:-site data supports the
previously presented data that wbite"'Ui.Ued kites do not use the same nest tree.

In conclusi<:m, scientificb~seq studies, locaLmonitoring, and focused surveys on the Paradiso del
M:are.projeqt sittl ail provide overwhelming evidence that white-tailed kites do not typically use
the same tree for subsequent nesting attempts.
Other Factors Affecting Nest Selection
Factors that influence nest site selection and nesting distribution include habitat structure
(usually a dense canopy) and prey abundance and availability (primarily the association with
meadow vole), while the association with specific vegetatioti types (e.g., riparian, oak woodland,
etc.) seems to be less importaqt (Erichsen 1995, Dunk 1995). An examination of white-tailed kite
nest locations within Goleta. Valley indicates that kites will nest within and along the fringes of
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urban/suburban deVelopment as long as adequate open spaee is available tela:Hvely nearby for
foraging. For example, one suc<:essful nest lo~ted in fsla Vista was essentially surrounded by
structures(< 70 feet) (land use zoning ofSR-M-18), but was located only about 300 feet from
open space (Rincon 201 0). This is also evident at U~C. Santa Barbara where white" tailed kites
infrequently nested four times (1999, 2001, 2003, and 2009) in eucalyptus trees at the northern
end of Harder Stadium, UCSB campus {B:olmgren 2009 and Rincon 2010). Quality foraging
habitats located. at the Goleta Slough and Starke Wetland ate within. 700 feet ofthese nest sites.
Another: UCSB nest adjacent to the Goleta Slough was located less than 100 feet from Mesa
Road and 150 feet·ttom offices~ In the Goleti,t Slough, Holmgren (2009) documented add.itional
nest sites within th~ $anta: Barba.m Airport nropttrty; t<i,¢ nests on li)tport property ate located
approximately LAOO teet from airport runways yet experience frequent overhead flig]lts; takeoffs and l~ndingg. NotWithstanding. the quality of foraging habi~t in the slough 11nd suitable nest
structure nearby collectively provide for successful nesting. fu f-act, quality foraging habitat is
such a strong selection fa<;torattheairpoft thatwbite~tailed kites will forage within the modified
habitat strips that separate the runways (personal observation). Obviously, these ''infield''
habitats provide atthe very least supplemental hunting grounds for the kites. The high noise
levels and planes overhead don't appear to dissuade the white-tailed kites from nesting and
hunHng on the Goleta Slough or the airport property. This is also the case between highway onratnps and/or off..rrun.ps where kites wiH harvest prey from open patches of vegetation. The
highway areas are-used by kites when these modified, but quality foraging habitat(i.e. grassland,
ruderal,etc..), e.xistin the·vicinity of su.itable nesting habitat (personal observation and literature).
White-tailed, kites· also acclimate tQ recreati9nal activities when this disturbance type establishes
itself as the norm. The approXimately 200 acte natural area of More Mesa is surrounded by high
density residential development. The natural area is accessible open space to the neighboring
residences and cotnrn:tmities and' contains ~ceilent ne$ting and foraging habitat for the whitetailed kite. The mesa experiences constant levels of passive recreation (walking, biking, dog-.
walking, equestrian, etc.), yet kites have flourished at this location. Paradiso del Mate currently
receives unauthorized passive use, and would support passive recreational uses similar to those
of More Mesa with project implementation.
Elsewhere, more extreme recreation use in white-tailed kite nest habitat occurs at wildlife
refuges that are open to waterfowl and upland hunting. Kites have been observed hunting midmorning over mar.;hessbortly after the fitst couple flushes ofwaterfowl and following numerous
rounds of shotgun fire (personal observation). White-tailed kite are successful nesters at
Mendota. San Jacinto, Humboldt Bay, Grizzly Islart~ (H. Mohan 2004), and other wildlife
refuges and wildlife areas that experience seasonal hunting.
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In conclusion, nest selection is driven not only by the pre5ence of suitable trees, but also distance
to qqality hunting habitat. Although c(istt,trbance levels and types vary widely in white-tailed kite
h~bitat, kites, once acclimated to a disturbance, appear to remain (in many situations), amongst
the cfisturbance, if the primary elements of nesting are present: trees with dense canopy and open
habitats with abundant prey.

Potential Impacts to White-T~dle~ Kite Nesting Habitat is Addressed in the Em,
Supporting Documentation and Project De8ign
Over a decade. the white-tailed kite bas been thoroughly documented using the project site and
surrounding areas for nesting, faraging, and perching. focused surveys have recorded active nest
sites (successful and unsuccessful) within Monterey pine, Monterey cypress. and eucalyptus
trees in the southern portion of the site, south of Union Pacific Railroad tracks. These surveys
have also identified perch trees used· by kites throughout the site during the breeding and nonbreeding time periods. Favored perchin,g tre€::s in,clude Monterey cypress, Monterey pib.e and
e~calyptgs trees~ Collins (2005) tecotcied kites perching mostfrequently on· the above-mel;ltioned
species, but also noted petching on tamariSk; blue elderberry; and coyote brush. Ih 2011 and
2013 (Dudek), Monterey cypress, eucalyptus, and tamarisk tree.s were most often used.
Several prior studies of ldte use on the site have noted individual nest trees in conjunction with
perch trees when the subject trees contain ~etnents of suitable nest trees (as described above).
Such. trees are important to the species because they are essential for perfonning courtshiprelated activities, providing sentinel perches, arid because they are potential nest trees (Dixon
2002). Not all trees or perches are suitable for white-tailed kite nesting; however, on the project
site the Monterey pine and cypress trees indicated in Froke {2002) and Dixon (2002) meet the
definition of suitable nest trees. As indicated above, matQre, well-structured trees with dense
canopies that weH~ used by kites ru; ·per~l1es; especialiy when near a n~st site, are potential nest
sites for future nesting attempts. Accordingly, and as noted in prior studies of the site and
reflected in the EIR Impact Analysis and Mitigation Measures, impacts to specific perch trees
consisting of Monterey pine and Monterey cypress have a corollary impact to potential nesting
habitat given that kites generally do not use the same nest tree from year~to-year (Froke 2002,
Dixon 2002), as has been the case well documented at the project site, and because the large
majority Of observed perch trees on the site are of the same species as those identified for
observed nest trees (Monterey pirte and Monterey cypress). Since suitable nesting habitat will be
maintained on-site in conjunction with enha~ced; proximate foraging habitat, kites are expected
to use the site for these activities in the future. For this reason, the EIR analysis, supporting
documentation, and project design presume that previously identified perch trees consisting of
Monterey pine, Monterey cypress and Eucalyptus have the potential to also serve as nest trees.
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As such, the EIR. and project design have addressed impacts to documented perch trees (i.e.
suitable nest hahitat)in the cqntext of impacts to both known and potential nesting habitat.

(

r
\.

The Arborist Reputt prepared for the project {Dudek 2011) and the EIR analysis identified
project impacts. associated with removal of two previously documented perc}I trees within the
Ocean Lot development ·envelope (tree numbers #406 and. # 187). and a single Eucalyptus tree
located near the site entrance~ The Arborist Report and EIR. recoll:Unend planting of six, 36-inch
bo~ natiW coast live oak trees within the proposed wetland and upland mitigation area in
Drainage 4; arid/or Drainage 5 for the specific purpose of addressing the temporal loss of
potential perchlnest sftes, The EIR analysis sinrilarly adQ£esses potential impacts to perching and
nestfug trees on the site by iriiposing Mitigation Measure BIQ;.l4, Replacement trees for reriloval
of non..native matUre trees.. The mitigation requires the· applicant to plant six coast live oaks
(Quercus agiifalia) to repLace removal of three rion•native trees from the proj~t site to address
the temporal loss. of potential perch/nest sites, andteqt1ires that the replacement trees shall be 36inch box trees With approximate overall heights of 12 to 14 feet. Planting locations shall be
incorporated ·into the ·Conceptual Uplalid .and. Wetland Mitigation and Monitoring Plan for the
Paradiso del Mare Residential Project, specificalty within Drainage 4 and/or Drainage 5. The
EIR goes on to disclose the Residual Impact as; follows:
ResidU:a,llmpa,ct.: Th.e proposed removal of three trees that could function as white"tailed
kite'petch trees Would be significant becauSe they could impaet'foraging efficien~y for White,.
tailed kite and remove potential nest trees. Mitigation M:easur¢ Ml\f '810~14 will require a
2:1 replacement ratio with native trees. Residual impacts would be significant but mitigated
(Class II Impact).
While the EIR. did not identify an impact to a previously documented· nest tree, given the
continual use' of the site by the white--tailed kite, impacts to suitable trees with sufficient structure
to potenti~Ily support nests (perch/nest trees) were appropriately anulyzed and evaluated in the
same manner that impacts to documented nest trees would be evaluated and mitigated.
Therefore; the occurrence of a new nest site within the Ocean Lot development envelope in 2013
does not prese11t a new impact, result in elevation ofa. previously identified impact, nor does it
requil;e additional nritigation to addr.ess au impact as disClosed in the" EIR.. In addition, as
discussed further below, the project includes tree establishment, utilizing native coast live oaks,
as an integral component of the proposed wetland and upland mitigation and monitoring plan for
the express purpo~~ of enhancing and expanding perching/nesting habitat on the project site by
situating these oak trees within high quality hunting habitat. Because project impacts to
perch/nest trees have been reduced to only two non-native trees (free #187 was previously .
identified for: removal and replacement but fell down duringthe 2012/2013 winter season). the
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proposed mitigation ratio of3:I now exceeds that identified in the Ent Iil addition. the proposed
project includes a minor r~vision to the Ocean Lot residential development (slight
reconfiguration of the propp:sed guest house) to provide additional setbacks from suitable
potential perch/nest trees within the Ocean Lot development envelope.
CONCLUSION

One successful nest at the Ocean Lot and an unsuccessful nest near Eagle Canyon were
documente;d in tlte spring of 13. The loc~tions of these nests occur on the enstern an:d western
periphery of the ProjectSite adjacent to suitable foraging habitat identified by Dudek{20ll and
2012). The 2011 'uilsuccessful"kite nest was west of the ProJect site in eucalyptus, but hunted for
prey over the same habitat and areas as the 2<H3 Ocean Lot pait. Oenetally, the 2013 Jiunting
activities assoclatet{ with nesting act.iviti.es coincided. with the extent of foraging patterns
observed in the decade orsti:rVeys; hoWeVer, more dramatic since 2005, when mustard thrived in
many portkms of the sl.te. The majority of foraging for the 2013 Eagle Canyon pair was nenr the
entrance .ofthe· ProjeCt site and off-site to the north and wesL Implementation of the conceptual
habitat restoration plan will return habitat in the core of the Project site to ideal conditions for
prey and hunting opporttmities ancl w:ill likely entice white..;tailed kites to nest along, the
Mon~erey cypress and pib.es that line the bluff in the heart of the site. The Project site contains
approximately 329 suitable n.es.t trees for the kites, as mentioned, many near thl:l coastal bluff
along the southern boundary of the site. Since kites often. select different trees year-to-yeat,
nesting opportunities are ex,pected to increase with implementation of the Project and restoration
plan.

zo

The Project design retnain.s the most feasible, least environmentally damaging alternative as it
relates to white-Jailed kite nesting habitat for two reasons: 1) The development is clustered at the
west portion of the property prewrving contigt,tous habitat that has been doclimented as the most
inte:nselY used, wliite.,.tailecl kite 11estJJ1g habitat on-site, and 2) The clustered development
provides the opportunity to restore and preserve contiguous foraging habitat {proxill\ate to the
most intensely used· nesting habitat on-site) that has been degrading overtime and that is the
critiCal habitat component necessary to suppprt nesting activities in the future.
Should you have any que;stions regarding this technical memorandum, please do not hesitate to
give me a call at 963-0651, ex.t. 3524 (office) or 252.7996 (cell). I may also be reached by email
at jdavis@dudek.com,
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Sincerely,

Dudek

Jolnl H. Da.vis IV, MS, CE
Senior Ecologist

Atf:

April Winecki
Senior Coastal Planner

RefereJICet;

Figure[: SUe LOcatiOI!
Figttre 2: 2_013 Wlrile~Tailed KiteNest Locatioirs
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MEMORANDUM

To:

CPH Dos Pueblos Associates, Howard Zelefsky, Brooks Street

From:

DUDEK

Subject:
Date:

White Tail Kite Buffer for Tree 184- Paradiso Del Mare Project
August 23, 20 13

This Memor:andum has been prepared to address the proposed buffer distance from Tree 184,
a Mbnterey pine (Pintis radiata) on the Ocean Lot of the Paradiso del Mare Residential Project
site (Project Site), whlc.h had a successful white.:.taifed kite neSt of six juveniles during the 20 13
survey period. The Memorandum incorporates by reference the following Technical
Memoranda from [)Odek:

•

Status

of Whlte.-Tailed Kite em the· Paradiso del Mare Project Site, CQunty of Santa Barbara,

Cdlifohiia, September I, 20 I I;
•

Whi!e...Tailed Kite lmpqa; Assessment and Recommended Mitigation Measures for the Patadiso
del Mqre Resjd~ntiaf Project Site, Cc){mty o(Sc;tnta t!arbara~ California, July 2, 20 12;

•

20 IJ Nest Survey Resufts for t:he White.:.Tailed Kite on the Paradiso del Mare Project Site and
Recommended Revisions to the Parddiso ·del Mare Ocean and Inland Estates EIR, August 16,
2013.

Backgrc:mnd

The approximately 142.9 acre Project Site is located south of US Route I0 I, approximately OA
miles west ofthe City of Goleta. and ts. bordered t>y US Route I0 I oh the north and the Pacific
Ocean on the south, and is surrounded by land zoned for a mix of rural residential and
a~ricultural uses w.ith a. ral'lge of parcel sizes. Immediately adjacent properties are generally
undeveloped or are used for agriculture (primarily livestock grazing) and support a mix of
grassland, coastal sage or bluff scrub habitats. Intermittent and ephemeral streams (i.e.,
drainages} are vegetated with native riparian and/or scrub vegetation or non-native eucalyptus.
Large rural agricultural parcels and smaller lots on a portion of the historic Naples Town site
directly west of the Project Site and north of the highway are zoned Agriculture II with a
minimum parcel size .of I00 acres. To the east are twO parcels of approximately 22 and 38
acres zoned Rural. Residential (with a minimum parcel size of 40 acres). Ari access road,
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parking area, and pier used by Veneco, Inc. to service offshore oil facilities are located on the
easterly adJacent JS:O.acre parceL
The proposal far the PrQ,ject Site entails a request for development of one residential unit and
lilnited agricultural uses on the Jnland lot and one residential unit and limited agricultural uses
on the Ocean Lot. For purposes of this memo,. the discussion will be solely focused on the
Ocean Lot which is where Tree 1·84 is located. Specifically, as pro.posed, the Ocean lot
residential devE?Iopment would consist of a residence with attached garage, a detached
guesthouse, pool, onslte WasteWater disposal 5ystem and landscaping. Future structural
development and earth disturbance assodated with the proposed residential development
would be limited to a 1.9. .acre development envelope. The proposed Ocean Lot would also
indude designation of a 1.1~acre envelope which would allow agricultural activities such as
orchards1 row crops, and horse/livestocl<. keeping. Except for fendhg and utilities, no buildings,
strUctures. or hardsc:ape is p'ermltted within the agricultural envelope. The maximum height of
the proposed. residence and garage is 20 feet and the maximum hE!ight of the proposed gllest
house is ll feet.
Based a.n extensive white-tailed kite survey efforts and in conjunction with various other
constraints analyses for the property, the location selected for the Ocean lot's. residential
development has been sited to minimize impac:ts to environmentally sensitive habitat areas
(ESHA) and white-tailed ldte n~tfng and fqraging ;irea. As. propo$ed, the Ocean lot residential
developmentwould not result ·in direct hnpacts (removal) to Tree 184. However, due to the
discovery of a successful white-tailed kite hest of six juveniles in Tree 184 during the 2013
sur¥ey period, we understand the County is considering a new tnitig;Itlon measure that would
require a slight redesign of the Ocean Lot resld.Mtial development to accommodate a 75 foot
buffer frotn Tree 18.4. We concur that minor changes· to the Ocean lot residential
develop·ment site pla:n (de§tribed In more detail beloW} could comply with such a mitigation
measure, and that; In this specific case, requiring a 7$ foqt buffer from Tree 184 is adequate to
address· potential impacts to white-talted kite and to ensure project consistency With applicable
polides of the County's certified Coastal land Use Plan {CLUP).
LCP Policies Specific to the White.;Tailed Kite

Santa Barbara County's ClUP has specific policies that incorporate protections for the whitetailed kite; Namely, Coastal Plan Polity 9~26 states that development including agricultural
development,. structures, and roads, sliall be located away from an area used for
roosting and nesting (emphasis added). Coastal Plan Policy 9~28 states that any
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developrnegt around a roosting and nesting area shall be set back a sufficient
distance to minimize impacts to white•tailed kite nesting areas (emphasis added).
These policie,S;, •lwwever, contain no determination of what distance should be applied between
development, including agrlcultural development, structures and roads nor is there a definition
of "sufficient distance" in relation to development around roosting and nesting areas in order to
minimize tinpacts. In such cases, Wr:l are compelled to carry out an analysis of the site on a
case-specific basis which takes into account the following in order to determine policy
consistency:
•

The ektens!ve and exhaustive: White-tailed kite surveys that have been undertaken on
the Project Site frt>m 1998 to 20 13;

•

The .abundance of suitable nestlJig habitat on-site (;> 300 potential nest trees);

•

The overWhelming s'dentlfic information on white-tailed kite nesting behavior, and in
particular whlte..tailed kite nesting behavior in Santa Barbara County and at the Project
Site, which clearly indicates that kites do not typically nest ih the same tree twice. This
is eviden<:ed by the fact the March 13, 20 13 nest observation in Tree 184 was the first
time a: nest was observed in this partiCular tree and on this portion of the site since
l99a, and that all prior potential and confirmed nest sites have been obserVed In
different trees on the site;

•

Expansive foraging habitat that Will be restored and preserved on the balance of th.e site
in perpetuity; and,

•

The low Intensity use of the proposed development

White-Tailed Kite and ESHA Buffers
Previous Coas~l Commission attions addresslrtg development on the site in proximity to kite
nesting habitat have addressed the issue of ESHA determination and appropriate buffers from
known nest sites. In tile case of the Dos PUeblos Golf Links· project; the Coastal Commission
designated observed nest sites and "Important use trees" as ESHA, and required buffers of 200
feet from observed nest trees and Immediately adjacent trees (resulting in ESHA buffers around
nest trees l.dentitled that year of 256 and 322 feet), and I00 foot buffers from "important u.se"
trees (Dixon 2002) in the context of that project, which antitipated high intensity use of the
site for SQ,OOO to. 60,000 rounds of golf 360 d~ys a year for an 18 hole course, and 20,000
roun<is of golf a year for a 9 hole course. Of important note Is the fact that the Coastal
Commission acknowledged the dffftculty of determining the ESHA footprint during Its review of
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th¢ golf course project for the; folloWing reasons: I) trees potentlafly suitable for nesting and
perching are scattered over much ofthe site and do not form discrete dumps or groves distant
from other suitable tree habitat, 2) kites often, perhaps typically, do not return to the same
tree to nest each year (although Dr. Dixon noted observations of kites using the same tree ill
three successive years at the U. C. Santa Barbara campusr and that kite use ofthe same or
different trees may be a function of the relative availability of suitabre nesting trees at a given
site), an<f 3) ·at the. time, there was no knowledge of which trees or groups of trees. had been
most used h(storically, In addition, the Coasted Commission noted that there was. no analysis
available atthat. time.· relative. to the proportion of remaJnlng trees that would b¢ in suitable for
nesting• Many o:f these fact.ors inffqencing the white:-tailed · Rite ESHA and buffer determination
on the site In 2()02. are no longer ap-plicable~ As noted previously, extensive site;;.spedflc survey
results covering a significant time period (1998.;.2.013) 'are now available which thoroughly
document the location, extent and ahundance·of sUitable nesting and foraging habitat on site, in
conjunction with white-tailed kite use of the site for both foraging and nesting_and the habitat
conditions that are the litniting factor to ~ust:a.inlng kite use of the site into the future (I.e.
degrading foraging habitat). These surveys demonstrate:
I . There is an abundance of suitaQie nest h.abftat on-site.(> 300 potential nest trees),
the vast mafprity of which is located on the· Ocean· lot, ·east of the proposed
residential development between Drainage I and Drainage 5. The si~ area located
bet:ween Drainage I and Drainage 5 contains th.e densest clusters of sul~ble nest
. trees, has been doct,tmented as the mostintensely.used portion of the·site for kite
nesting and perching and, until 2013, has supported all prior nest sites. This entire
atea is proposed to be preserved in perpetuity within an Open Space/Conservation
Easement.
2. Consistent With most observations of the propensity for kites to use different
trees for nesting year-to-yt~ar, there have been no observations of kites returning to
or re-using any of the previously documented nest trees on the site for nesting. As
such, the limited residential development proposed on the far west end of the
Ocean lot, which is located a significant distanee {approximately 800 feet) from the
majority of suitable nest habitat located between Drainage I and Drainage 51 would
have no significant impact on kite use of the site for nesting, irrespective of the
observed 20 13 nest site in Tree 184.
3. (l.egardless of the lnsignifkant project impacts to nest habitat on the site and the
ensured availability of abundant suitable nest trees in perpetuity, the long term
viabiliW of the site to support kite use arid reprodt.tction is compromised by the
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obs¢rvad trend of degrading; foraging habitat The proposed project will maintain a
f 17~acre conservation easement of the balance qf the property in whith there are In
excess of 300 suitaple nest and perch trees that provide significant and sufficient
h~ftat_ for the White-tailed kite. Ao:wever; nesting success Is largely dependent on
the availability of suitable foraging habitat located in proximity to suitable: nest
habitat. Accordingly, to enhanc.e the em-site h::tbitat for the white-tailed kite, while
mitigating project-related impacts, the project includes an Upland and Riparian
Mitigation and MonitOring Plan that is designed to increase the hunting habitat value
for- the white~ tailed kite and their primary prey, the California vole. This would be
accompfished by creating a mosaic of natural vegetation communities, including
native gr-asslands, in the central portion of the site neat suitable nest and perch
trees. The plan also includes phinting ofcoast live oak trees within Drainage 4 and/or
5 to provide additional tree habitat of ,suitable he'ight and structure for kite
nestirtg/perching. The proposed tree plantings just r1oii:h of the Union Pacific
·Raifro<td right;,,()f·W4y. would further e)(pandthe primary nesting/perching habitat on
the site from the Ocean lot northerly to the lnland Lot, in an area physiCally
buffered by both distance and the railioad corridor from the public access easement
dedications proposed within the Ocean Lot, thereby providing new perching/nesting
opportunities that would be Insulated from potential impa<.ts associated with
recreational use of the site. To further fadlit;ate the recovery of the site to an
ecologtcally balanced condition, hctl:litat: restoration will be implemented concurrent
wlth the removal and maintenance of adjacent mustard fields.
The documented site-specific conditions of the Project Site existing at this time; along with the
e>ttehslve body of available mformation relative to kite use of the site and of Other coast;al
resource constraints. and the limited resideot.fal development propqsed warrant an
lnd~per;:~dent deterroin::ttiqn of adequate buffers to· addr-ess white tailed kite~ The proposed
res.idential prol~tt was Identified by the Coa.Stat Commission to be the preferred development
alternative for the site given the adverse Impacts to. whlte;,tailed kites anticipated wfth the golf
course profect, and in comparison to the Dos Pueblos Golf Links project, the proposed
residential development is dramatically less Intense than the previously reviewed golf course
project, will utilize a much smaiJer portlon of the site for the residential development, will
result in minimal impacts to nesting habitat, and most importantly, will result in enhancement of
on-site foraging habitat that would otherwise continue a trend of degradation ln the foreseeable
future. In addition to identifying a development location that protects the densest clusters of
suitable white-tailed kite nest tr-ees, the Ocean lot contains several other environmental
constraints protected by the proposed development location, including a number of deeply
inCised drainages that contain large stands of coastal sage scrub, coastal bluffs with associated
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Memorr:md7Jm
Wl]ite T'tJiledJ<:fle lJtJ.ffer ~Ocean Lot
sensltiv~ phJff hahi~~ inc::ludlng cliff ~~ter, wetlan9s. do.cutnented cultural resource s~tes, and
art;!as supporting, Southern tarplant and purple needlegrass grasslands. The proposra<f Ocean Lot
development envelope has therefore been located ln the westertu:nost portion of the property
where a feasible building site has been tdentffled that avoids all these sensitive resources and
provide~ ample setbacks from the coastal bluff,. wetland habitat, and coastal drainages.

When consrdering the totality of sensitiVe . coastal resources on the site that will be avoided by
the proposed project. the abundant amount of suitable nesting habitat avaJiable on the site that
will be preserved and expanded in conjl.(nction Witb the .fO'raglh~ habitat enhancement
opportl,mitie$, and the oppprt;unity to pr~erve a cot:ttlguoos ll7-.acte area of fntegrated kite
perclling, ·n~~llg <\nd fot~ng ha&ttat a$sodated with the proposed Open ··space/Conservation
Easement, the proposed placement of the Ocean Lot residential development envelope will not
significantly Impact kite. perching/nesting habitat, and Is the least ertyironmenta!Jy damaging;
feasible alterrtative for tlie project.

Additional Mitigation to Address White-Tailed Kite ESHA Buffers
Due to the discdv('!ry of a successful white-tailed kite nest of six juveniles in Tree 184 during
the 2013 survey period, we unders.tand the County is 1:onsfderlng a new mitigation measure
thatwoold require a slight redesign of the Ocean Lot residential development to accommodate
a 75 foot buffer from tree 184, (as measured frqrn the outen:no~ limit of the tree canopy).
Accordingly, $e. Proje~t Team has s~udfed redestgn options for the Ocean Lot and has
deterntihecf tlJ3,t $U(!h a mit~;ltlon JneaSUre mat Q¢; accommodated With minimal changes to the
site plan that: I) ·maintains all development withfn the originally proposed residential
development envelope evaluated tn the EIR and therefore does. not create other impacts, 2)
realigfiS t:he driveway to c:ompletely aVoid all tree dusters and eliminates all previously identified
impacts to potential perch/nest trees on the Qceao Lot;. the r.ealigned driveway would maintain
a minimum 75' buffer from the nest tree, 3) clusters the main residence and guest·hou~e and
sUghtly relocates the Ocean Lot resid~nce sqoth (approx{mat:ely I0 feet} such that all hapitable
structt~res are se~back I0() feet frail"! the 2013 nest tree, and 4) eliminates the I]-acre
agricqltural envelope on the Ocean Lot to elifl'!inate the potential for agricultural uses to occur
Within or near the 75 foot nest tree buffer.

Conclusion
Applicable CLUP policies require that development be sitUated away from ah area used for
nesting and that a sufficient setback be, imposed from a nest tree. As described above, the
Couney-.ic:fentioed mitigation measure to establish a 75-foot buffer from the 2013 nest tree
appropriately directs a minor redesign of the Ocean lot development that would minimize
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While fajl~d Kite1JJtffer- Oeean Lot

lmp~cts to riot only the documented 2013 nest tree (Tree 184) but also all clusters of potential,

sUitable nest trees on the Project site~ In the case of the proposed residential development on
the Ocean lot, the determination of a sufficient buffer has considered current habitat
conditions and the white;;taiJed kite's ec:ologjcal requirements, nest selection tendencies, level of
proposed disturbance, and other sensitive site constraints, in their entirety. The identified 75
foot buffer is warranted in the specific case of the Paradiso residential development giVen that
the development would be located a substantial distance (approximately 800 feet) from the site
area containing the densest dust~rs of suJtable nest trees and documented as the most
intenselfused portion of the site for kite nesting and perching, and Is the least environmentally
damaging alternative when considering the totality of site's coastal resource constraints and the
ESHA enhancement and preservation benefits inherent of the project design.
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Santa Barbara Audubon Society, Inc.
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{805) 964-1468
Ms. Nicole Lieu, Planner
Planning and Development Dept.
County of Santa Barbara
123 E. Anapamu St.
Santa Barbara, CA 93101

28 October 2013

Re: Comments on Recirculated draft EIR for Paradiso del Mare
Case # 09EIR-00000-00003; SCH #200803110 1

Please accept the following comments from Santa Barbara Audubon Society.
These comments are joined by the Gaviota Coast Conservancy and the Santa
Barbara Chapter of the Surfrider Foundation.

Summary of the Letter
The record of Kite occupancy at Paradiso del Mare as presented in the
Recirculated draft EIR (hereafter RdEIR) is incomplete. We find that Whitetailed Kites
were present
Introduction
in the breeding
Augmenting the Record on Kite Presence
season in eight
Critique of the 2013 Field Results
years between
Foraging Areas and Set-backs for Kites
2002 and the
Assessment of Proposed Mitigations
present, not
New Opportunities for Small Mammal Restoration
just four years
Cumulative Impacts
as suggested
in the RdEIR.
Dudek's field results in 2013 provide no documentation for their claim of six
fledglings produced by one brood. Not one of several scientific studies has
shown more than five Fledglings or nestlings for White-tailed Kite from a single
brood. Contra the RdEIR, White-tailed Kites do use the same nests and nesting
areas. Therefore, this nest area is important to protect. The RdEIR does not
justify the very small set-backs of 100 feet from the development and 75 feet
from the driveway. We provide comparisons to larger set-backs recommended
at Paradiso del Mare in 2002 and in other studies. The mitigations offered in
the RdEIR fail to offset impacts to Kites because the restoration will not aid the
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Vole population. The cumulative human activity generated by this project and
its mitigations contribute additional impacts not acknowledged in the RdEIR.
Santa Barbara Audubon Society (hereafter SBAS) offers altemative mitigations
focused on the prey of White-tailed Kite and protection of movement corridors
among Vole habitats. We favor relocation of the Coastal Estate to the north of
Union Pacific Railroad track and east of the current site.

Introduction
Santa Barbara Audubon Society (SBAS) is a chapter of the National Audubon
Society. SBAS has over 1000 members in Santa Barbara County. The mission
of SBAS is to help conserve and restore the earth's natural ecosystems and
improve its biological diversity, principally in the Santa Barbara area, and to
connect people with birds and nature through education, science-based
projects and advocacy.
This letter seeks to share unique information on White-tailed Kites (referred to
as Kites) that may improve the project and make it successful in all respects.
We want to give the County and the CCC all the information they need to honor
the protective policies established by the County to protect White-tailed Kite.
The wisdom in this approach rests with the fact that if we protect Kites here we
also protect the suite of birds-of-prey that cohabit Paradiso del Mare (also
referred to herein as PdM).

Primary Author's Credentials
Mark Holmgren trained in Ecology and Evolution at the University of Colorado
and the University of Kansas, specializing in Museum Studies at Kansas. In
1984, he moved to Santa Barbara where from 1984 to 2010 he managed the
Vertebrate Collections at UCSB's Cheadle Center for Biodiversity and Ecological
Restoration (formerly the Museum of Systematics and Ecology).
In 1986, soon after arriving at UCSB, Holmgren became aware that an
important contribution to the literature on White-tailed Kites came from an
early 1970s Ph.D. dissertation 1 and a Masters' study2 from UCSB, he saw the
opportunity to continue studies of the local Kite population begun by
Waian, Lee B., 1973. The Behavioral Ecology of the North American White-tailed Kite
(Elanus leucurus majusculus) of the Santa Barbara Coastal Plain. University of
California Santa Barbara, Ph.D., Ecology, 117pp.
2 Stendell, R.C. 1967. Food and Feeding Behavior of the White-tailed Kite near Santa
Barbara, California. MS Thesis, University of California, Santa Barbara, 62pp.

1
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researchers Lee Waian and Rey Stendell. In 1986, he began studying Whitetailed Kites at the Los Cameros Wetlands, now partly consumed by the Willow
Spring Apartments, and continued that effort to this day, expanding to
monitor, catalogue and compile field observations regarding the local Whitetailed Kite population.
In the last 27 years, the citizen-based Kite Watch has emerged periodically to
augment Holmgren's ongoing data gathering on nesting, nocturnal roosting,
and habitat use by Kites between western Santa Barbara and western Goletaroughly the same area studied by Waian and Stendell. Approximately 18large
open spaces capable of supporting breeding Kites are checked multiple times
during the breeding season. Known or likely nocturnal roosting areas are
checked weekly throughout the breeding season and nocturnal communal
roosting is monitored less often, especially in recent years because the
communal roosting habit was lost in this population in the late 1990s.
In 2011, SBAS adopted the Kite Watch project and, in so doing, has supported
volunteer coordinators and equipment. Kite Watch brings together from seven
to 20 community members per year to one or two late winter training sessions
and weekly observations through the breeding season followed by meetin.gs
when we share observations. Holmgren then compiles and archives the data.
Kite Watch was especially active from 1997 to 2004 and again from 2011
through 2013. In the intervening years Holmgren gathered information
primarily during the breeding period with the informal assistance of local
naturalists and bird watchers.
Though not in the Goleta Valley study area, the ARCO Dos Pueblos, later
Makar and now the PdM property, garnered Holmgren's interest in about 1998.
The information presented below comes from the Kite Watch effort, from other
citizens trained to look at White-tailed Kites, or from Holmgren's field
observations. Most of this material is in Holmgren's possession but may in time
be archived at UCSB's Cheadle Center for Biodiversity and Ecological
Restoration.
Holmgren advised the California Coastal Commission in 2002 regarding Whitetailed Kite issues associated with the Area Dos Pueblos Golf Links proposal and
he conducted field surveys for White-tailed Kites on PdM in 2004 for Dudek.

Augmenting the Record on Kite Presence at Paradiso del Mare

Although the surveys done for White-tailed Kites on PdM have been termed
"exhaustive" 3 , Santa Barbara Audubon finds the record of Kite occupancy at as
3

Dudek, August 23, 2013. White tail Kite Buffer for Tree 184-Paradiso del Mare Project.

3
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presented in the Recirculated dEIR (hereafter RdEIR) lacks reference to
available and relevant information. We have found several records that
establish the Kites' use of the site in years other than those acknowledged in
the RdEIR, regardless of whether or not breeding was successfully carried out.
The RdEIR suggests known breeding in 2002 and 2013 and potential nesting in
2000 and 2004. Data introduced here indicate that breeding may have
occurred also in 2001, 2003, 2009, and 2011. Without this additional
information we cannot clearly see the established fact that Kites value this
property and that their use is not occasional, but persistent.
The RdEIR omitted critical information that bears on the value of the site as a
site of perennial, or nearly perennial, Kite nest building, nesting, or breeding
support. At least one of these phases of reproduction has been witnessed in
each year the effort has been made to assess Kite activity. Furthermore, the
use of PdM extends outside of the breeding period as indicated by the
observation of 18 birds together on 16 November 2003.
In Holmgren's opinion, this property may be exceedingly important to Whitetailed Kites along the South Coast. It is close to the western end of the Kite
distribution along the South Coast; it is consistently used by Kites at nearly all
times in which observers have looked for them there; based on 2013
observations by Dudek, it would seem to harbor a population of prey mammals
buffered against dry conditions nearby; and it may have other extraordinary
features that we wish to study to understand how to preserve Kites along the
South Coast. For example, the sighting of 18 individuals in daytime (on 16 Nov
2003) indicates this property is capable of occasional explosive vole population
surges that suggest a healthy population on the site. The RdEIR does not
account for the importance of the site, which skews the impact analysis toward
the conclusion that impacts can be mitigated. The available information
regarding the existing baseline conditions, described in this letter, demonstrate
the importance of the site, and the significant impacts to Kites that are likely to
result from the proposed development on the PdM site.
Blue = Information presented by Dudek
Black = Add 1TlOllal new In
. £ormaf IOn on Kt
1 e presence f:rom H o1mgren noes.
t
Observer. Source of
Year Information
Significance
Documentation
Indicates late
breeding season
or post-breeding
presence on the
Observations by L. Hunt on site, but too late
15 September 1998 and J.
to ascertain
Storrer on 5 and 6
whether nesting
L.E. Hunt, J. Storrer.
1998 September 1998
Kite Histories 1998.doc
occurred.
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2000

23 March 2000
Eastern half of property:
Kite pair north of UPRR
tracks and south of Hwy
101.
Halfway across property: A
different pair of Kites south
of the UPRR tracks. A 5th
Kite seen.

2003

Potential and actual nests
present
1-Aug-01
Eastern half of property:
pair of Kites. Western half
of property: 2 juvs with 1 or
2 adults foraging
independently and mostly S
ofHwy 101
Potential and successful
nests present, 2nd nesting
attemQted
28-Feb-03
Kite pair & one lone kite
came in from N ofHwy 101.
Aggression towards lone
kite. Flitter flight seen.
Roost flight to the WNW
seen.
30-Apr-03
2 kites seen on property Cartwheel display seen

2003

14-May-03
0 kites seen.

2000

2001

2002

2003

2003

2003

sl

11-June-03
2 juvenile Kites seen.
16-Nov-03
18 Kites gathered on the
bluff edge at Naples
immediately adjacent to

Santa Barbara Audubon Society

2 pairs in
breeding season
indicates an
intent to breed,

Suggests
breeding or the
intent to breed
onE and W
parts of
property.

Mark Holmgren, Keith
Zandona. Arco Dos
Pueblos 23Mar OO.doc
Fig. 3.4-5 Nest
locations. pdf (Dudek)
RdEIR References to
Nesting

Mark Holmgren,
Melissa Kelly, Tom
Phillips. Arco DP 1 Aug
Ol.doc

Fig. 3.4-5 Nest
locations. pdf (Dudek}

Suggested
territorial pair
present possibly
intending to
breed.
Suggests paired
adults.

Suggest breeding
occurred. PdM
provided postbreeding
support.
Though not on
PdM, this
observation
underscores the

Morgan Ball, Regina
Ball. Kite Summary 27
October 2003.doc
Morgan Ball. Kite
Summary 27 October
2003.doc
Mark Holmgren. Kite
Summary 27 October
2003.doc

Mark Holmgren, Daniel
Wilson. Kite Summary
27 October 2003.doc

Daniel Wilson. Naples
Kites 16 Nov 03.pdf
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PdM, seen from a surfboard
offshore then confirmed on
land.

2004
2004

2007

2009

2011

6

7 Aug-04
1 pair of adults on theE
end; juvenile Kite on the
west end.
Potential, nest building
9-Jun-07
2.64km W Winchester (Calle
Real N of Makar or Arco-Dos
Pueblos property), (near lone
Sycamore on N side of Hwy
101): White-tailed Kite adult
N ofhwy 101
In e-mail dated 27 Oct 09
John Storrer wrote: "I also
saw (2) juvenile kites on the
Arco Dos Pueblos (Makar)
property in July of this year.
This is consistent with Paul
Collins' observations of postbreeding use of the site in
2007 and 2008. Based on
limited reconnaissance
(maybe 3 or 4 "general"
visits) I don't think kites
nested at DP this year - I
did not see kites at any
rate."
8 May 2011 10:18 to10:25am
Kite foraging over the
westem portion of the PdM
property then perched on a
tamarisk tree on the N-S
wind row.

Santa Barbara Audubon Society

importance of
the area for Kites
at other times of
year.
Though paired
and roosting at
night on the east
end, breeding
was not detected
there. Juv on the
west end
Mark Holmgren, Kathy
suggests
Rindlaub. Kite Final
breeding
report 15 Oct 04 sl
occurred in the
amended. doc
vicinity.
submitted to Dudek.
Fig. 3.4-5 Nest
locations.pdf (Dudek)

Kite near
property.

Mark Holmgren.
Meadowlark search W
of Goleta 9 June
2007.doc

Based on these
comments, Kites
probably did not
breed on the
property this
year, but I've not
read the Collins
reports.

Kite Histories 2009.doc

Presence on the
west end of the
property in
breeding season.

Morgan Ball
Kite Histories 2011
back-up dated 6 Nov
11.doc
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2012

14-Feb-2012 9:50- !0:04am
We saw a pair of Kites 901OOm N of Calle Real at
approx. N 34.44104 W
119.93861. One of the pair
dropped to 2 dead trees
where it tried to bust off
branches. She got one and
took it to the Monterey
Cypress that is between 9
and12 trees N of Calle Real.
Bird worked material into
the nest. Other adult Kite
nearby all the time.

M. Holmgren, Adrian
O'Loghlen. Today
2012.doc

2013

4-Jun-2013
Pair present near Eagle
Creek (E end) and near
Tomate Cyn (Wend).

2013

4-Jun-2013
Dead Kite found along Hwy
101 at N 34.43931 W
119.93370

2013

13-Jun-13
Dudek biologists report 6
fledglings at west end (at N
34.43732 w 119.944471

This pair
initiated nesting
a short distance
N ofHwy 101.
No indications
later that nesting
was successful
on the east side.
Territorial and
aggressively
foraging adults
bringing food to
nest.
This suggests
that other kites
are floating
around or other
_2airs breeding.
Breeding
occurred at the
west end in the
proposed
development
envelope.

Morgan Ball. Kite
Summary 2 July
2013.doc

Morgan Ball. Kite
Summary 2 July
2013.doc

2013 Nest Survey
Results. Fig. 3.4-5 Nest
locations.pdf (Dudek)

Critique of the 2013 Field Results
Dudek's claim of six fledgling White-tailed Kites observed on 13 June 2013 at
and near their nest in a Monterey Pine is outside of the known capabilities of
the species and require further documentation. The White-tailed Kite Survey
(Dudek 20 13) 4 is not credible. If true, the observation probably indicates a
second brood breeding nearby that joined the brood on PdM. Whether one
brood or two, the observation demands a more careful examination of the
buffer used to protect the high reproductive output in this territory.
2013 Nest Smvey Results for the White-Tailed Kite on the Paradiso del Mar Project
Site and Recommended Revisions to the Paradiso del Mare Ocean and Inland
Estates EIR. Dudek, Job# 6981, 16 August 2013.
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While Dixon (1957) 5 noted only one of 124 nests containing 6 eggs, nowhere in
the literature or in Holmgren's experience have as many as six eggs advanced
to the nestling or fledgling stage. This unique observation by Dudek requires
further substantiation. But this observation also stands out for other reasons.
By contrast, in the Goleta Valley the 2013 Kite nesting season showed very low
productivity. First, we observed a high rate of territory abandonment (8 of 12
territories formed in mid-winter were abandoned by 20 May 2013). Second, of
the five pairs that bred we noted fewer fledglings than in other years. Only one
nest had as many as three fledglings, the remainder had two or one fledgling.
Finally, no second broods were attempted by any breeding pair. These facts
indicate that prey populations were very low during the period when the need
for food is most intense for Kites. By all indications this was not a favorable
year for their prey, and, therefore for breeding Kites, along the South Coast.
Yet we see quite the opposite breeding result observed by Dudek at PdM in
2013.
One of the principle drivers of Kite clutch size and breeding success is rainfall
in the late winter period prior to the breeding season. Rainfall supports the
growth of grasses and herbaceous plants that are the food resources of
California Voles and House Mice, and which allows an additional cycle of
reproduction. This extra growth also provides additional ground cover for
refuge. In turn, these small mammals and their offspring are the food that
supports nesting kites and their young. The same lack of late winter or spring
rain conditions prevailed three miles to the west of Goleta at PdM. The unique
conclusion reached in the Dudek study--that this pair raised six nestlings to
fledging stage-- is unprecedented, out of sync with the Goleta population, and
requires further documentation before it could be considered credible.
The outstanding questions concerning this observation are:
1. Did both members of the Dudek team observe the 6 fledglings?
2. At what distance were the observations made on 13 June?
3. Is there photographic evidence of the 6 fledglings?
4. Did the observers note plumage differences among the fledglings? If the
amount and distribution of bronze juvenal feathers were identical, this
would support the interpretation that the young birds were the same age
and, therefore, perhaps from the same brood.
5. Were any observations made from the Naples property where Kites have
bred recently?
6. Did the Dudek team estimate the size of the 2013 foraging area as they
did in 20 11 6 ? And did they conduct any trapping for small mammals
s Dixon, J. B., R. E. Dixon, and J. E. Dixon. 1957. Natural history of the White-tailed
Kite in San Diego County, California. Condor 59:156-165.
6 Dudek & Associates. Biological Survey Report for the Paradiso del Mare Residential Project.
Prepared for CPH Dos Pueblos Associates. September 1, 2011.
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that would tell inform the County on prey density? Taken together, these
two pieces of information would offer insight on prey abundance and
prey availability that would explain the ability of the adults to feed a
brood of six nestlings for more than a month 7 •
7. Were there follow-up observations after 13 June to confirm this sighting?
Lacking this kind of documentation, the Dudek conclusion is not believable
and open to other interpretation.
Having observed and studied Kites for 26 years, Holmgren knows that this is a
difficult species to study. Even if one spends several hours at a site, one may
only see part of the story. Often it's tempting to rely on one quick observation
to buttress a broad conclusion. In the field, one should tiy to assemble
information based on as many observations as time will allow, and put forth
one or more hypotheses, rather than a firm conclusion, when interpreting Kite
behavior. Failure to do this may be the source of Dudek's error.
What are the possible scenarios that could account for an observation of six
fledgling Kites, some capable of flying, in or near the nest on 13 June 20 13?
1. The observers simply miscounted. This is not likely.
2. One ofthe adults was counted as one ofthejledglings. This is an easy
error to make because one often sees only one adult with a brood of
fledglings. (By this time in the breeding season the second adult is often
preparing her second nest.) The observer may not have expected seeing a
second adult and could have mistaken it for a fledgling.
3. Another brood of Kites was raised simultaneously on Naples or
somewhere west of Naples and the two groups merged. Several times in
the Goleta Valley Holmgren has seen broods of kites from nearby
breeding pairs join in a kind of nursery-like situation where the larger
group of fledglings is overseen by one or more adults. Family groups can
merge even when young birds are novice flyers. Observers in the Goleta
Kite Watch program have often seen as many as 11 Kites together. For
example, on 28 July 1987, 2 adults accompanied 9 young Kites at Coal
Oil Point Reserve 8 . On 16 July 2002, 7 or 8 juvenile Kites were with 2 or
3 adult Kites at Goleta Slough6. These are not nocturnal roosting
situations, but daytime observations involving group parental care.

7 Timing of reproductive phases during the Kite breeding season: Incubation = 30
days-- Nestling period = 35-40 days-- Fledging --Parental Care after fledging:
20-30 days

s Kite Data 22 May 2009 CORRECTED FINAL.xls This file was part of Holmgren's submission to
Santa Barbara County Planning and Development as part of the Rincon Report on More Mesa
in 2009.
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and therefore, protecting the area where kites have successfully nested on site
requires an appropriate set-back using data based on habitats able to produce
Voles, predator pressure, and human activity.
Therefore, the focus on this site as worthy of protection is appropriate.
Establishing the set-back
The wording in the County's LCP pertaining to Kites requires:
a) development around the nesting area shall be set back sufficiently far as
to minimize impacts on the habitat area, and
b) the maximum feasible area shall be retained in grassland to provide
feeding area for the kites.
Consistency with these two concepts requires we incorporate the habitat that
supports nesting as much as we protect the nest.
Establishing a set-back requires information concerning small mammal habitat
(including productivity, refugia from predators, and food supply for the small
mammals}, the total area occupied by small mammals, and connections to
other similar small mammal habitat. As mentioned previously, information is
also needed on Kite predators and competitors within the foraging territory.
How are we to designate a set-back without this information? One way is to
look at Kite territory sizes in published studies. Place those territories as
though they were a circle with a Kite nest in the center. Then calculate the
radius of the circle. This radius would be an approximate set-back needed to
maintain the integrity of the habitat needed by a Kite breeding pair.
Several studies offer territory sizes for nesting Kites. Dunk and Cooper (1994} 15
report that territory size ranged from 19.6 to 21.5 ha in northern California. In
Santa Barbara, territory sizes at five sites ranged from 17.8-51 ha (Waian
1973)1 6 . Six sites in San Diego ranged from 17-88 ha (Henry 1983)1 7 . Let's
look at this using square footage and then calculate the radius.
Hectare
19.6 to 21.5
17.8-51
17-88
15

Feet2
2,109,726.4 to 2,314,240.7
1,915,976.0 to 5,489,594.3
1,829,864.7 to 9,472,241.1

Radius (in feet) if
this was a circle
819 to 858
781 to 1,322
763 to 1,736

Radius in Meters
249 to 261
238 to 402
232 to 529

Dunk, J.R. and R.J. Cooper. 1994. Territory size regulation in Black-shouldered Kites. Auk
111:588-595.
16 Waian, L.B. 1973. The behavioral ecology of the North American white-tailed kite (Elanus
leucurus majusculus) of the Santa Barbara coastal plain. Ph.D. Dissertation, University of
Califomia, Santa Barbara. lllpp.
17 Henry, M.E. 1983. Home range and territoriality in breeding white-tailed kites. MS Thesis,
San Diego State University. 132pp.
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Therefore, we might suggest that to protect the habitat area a minimal set-back
would be 763 feet in a small territory of 17 hectares. However, lacking any
objective estimates, and no studies to defend their set-back, the County
proposes a 100-foot set back from the home and a 75-foot setback from the
driveway.
After receiving input from two biologists in 2002 and conducting his own
investigations, California Coastal Commission (CCC) Biologist John Dixon
proposed a 100 meters (=328-foot} set-back be established to protect nesting
and that no human be allowed in the buffer created by the set-back during the
nesting season 18. The final conditions from the CCC settled on a 300-foot
buffer from disturbance 19 . Dixon also recommended that no construction
activities take place on the site until after fledging has occurred.
On More Mesa, where Kites are accustomed to recreation activities, Rincon
(2010)2° reported the following with regard to a Public Trail Plan:
" ... kites were observed flushing due to human presence within 150 feet,
foraging kites were rarely observed attempting to capture prey when humans
were within 150 feet, and a female was observed flushing from the nest twice
due to a human within less than 150 feet of the nest." p. 213
On this basis, Rincon recommended a trail set-back of up to 125 feet during
the nesting season. A setback from construction and from the constant human
occupation and disturbance that will result from building residences on the
property should be much greater than 100 feet.
SBAS cannot understand how Dudek can recommend such a tiny set-back
from the nest trees near Tomate Creek, and offer no justification to support it.
Based on the available evidence, it is our conclusion that the project will result
in significant and unmitigated impacts to Kites. Discussed below, a much
larger buffer and additional mitigation is necessary to reduce impacts below
significant levels.
Assessment of Proposed Mitigations

Dudek states on p. 103 of the RdEIR:
1 8 Memorandum from John Dixon to Melanie Hale, CCC Staff, June 7, 2002. Subject: Review of
White-tailed Kites at Dos Pueblos.
19 Arco Dos Pueblos Golf Links Staff Report, CCC Appl. #A-4-STB-93-154-CC, and -A2. 10
June 2002.
2o

More Mesa Biological Resource Study. Prepared for Santa Barbara County Planning
and Development, Rincon Consultants, Inc, draft December 2010.

http: I /www.sbcountyplanning.org/projects/07CNSOO 116/ Documents I More%20Mesa%20Biological%20Resource%20Study%20Dec20 10 .pdf
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" ... white-tailed kites would be expected to choose a nesting location
proximate to suitable foraging habitat but further from human activity than
provided by the proposed project design. Therefore, without mitigation, the
proposed project would result in a significant impact to the white-tailed kite
nest site identified in 2013."
This correctly states the case. The challenge with the RdEIR is that the mitigations
are not properly focused. Only one mitigation may possibly offset impacts to the
Kite nesting pair by clearing out invasive exotic weeds. Specifically, none of the
proposed mitigations:
a) Solve the problem of loss of a successful Kite nesting area.
b) Several mitigation measures introduce new impacts to the site.
c) Remedies that might increase Vole productivity will come only after this Kite
nesting area is lost and after assessment of their long-term success can be
evaluated.
We examine each proposed mitigation and our sense of why several do not mitigate
the impacts of the lost Kite breeding area.
Impact f
Mitigation
RdEIR and
MM-BI0-9a

MM-BI0-9b

Bio-10

14(

Action Proposed
Relocation of
Coastal Estate and
use area 100 feet
Relocate lowintensity uses 75
feet

Effectiveness of mitigation
Clearly, relocation is appropriate. Placing
this house in already disturbed habitat on
the N side of the UPRR tracks and on the
east side of the property would protect the
areas south of the tracks, which are less
disturbed and better nesting habitat.
However, maintaining the home and
driveway near their current positions with
set-backs of 100' and 75' will interfere with
kite breeding. Furthermore, the position of
the home rests within a continuum of
suitable habitat on Naples and PdM.
Nesting Season
This mitigation contradicts other
Restrictions.
buffer commitments in the RdEIR. This
Requires pre-construction mitigation will stop construction and
bird-surveys and the
create a set-back to 300', yet the
proposed buffer around the Kite nest
application of buffers or
would be only 100'. We believe this
delay of construction
activities in order to
mitigation is unrealistic and, more
protect nests.
appropriately, should be considered
conditions attached just to the
construction and the residential
structure setback.

The proposed project
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would result in loss of
foraging habitat for
white-tailed kites (Class
II).

MM-BI0-10

Habitat Restoration.
Planting of both mature
and sapling Coast Live
Oak trees adjacent to the
habitat restoration area to
create additional potential
nesting habitat on-site

MM BI0-10

Restoration Area
Maintenance

MM BI0-10

Conservation Easement
Maintenance. 106.8-acre
conservation easement
area shall be managed for
the life of the project to
prevent the spread of
invasive black mustard
and to prevent the
transition of the existing
mosaic of herbaceous
plants to shrubby areas
opaque to kites.

MM BI0-10

Adaptive Management

MM BI0-10

Upland and Riparian

The benefits would not be realized in
the short- or mid-term, certainly not in
the life span of the pair using this
habitat area. There exists no evidence
this kind of mitigation can recover
habitat for Voles and other Kite prey
species. The Upland and Riparian
Mitigation and Monitoring Plan is not
completed and has not been peerreviewed by Non-Dudek ecologists or
decision-makers. A Class I impact
remains because this action does not
replace foraging habitat and it does not
demonstrate how it will make more
Voles available on PdM.
Maintenance of restoration designed to
replace lost plant communities does
not restore small mammals. The
cumulative effect of persistent human
presence through weeding, replanting,
and use of herbicides retard small
mammal and bird colonization and
reproduction. The result after 5 or
more years is that the habitat may or
may not look suitable, but it does not
function to support reproduction.
Preventing the spread of mustard is
not mitigation for areas lost to
development. Removing mustard to
create situations viable for small
mammal reproduction might serve as
mitigation. But the engineers of the
restoration need to know how each
area currently functions for prey
animals before creating a restoration
plan. Focused surveys for small
mammals and habitat assessment of
small mammal habitat were not done
for this study.
This would be a necessary component
of a well-designed program that
focused on small mammals.
We would support this plan if it
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BI0-14

MM- BI0-14

BI0-17

Mitigation and Monitoring
Plan. 23.5 acres of on-site
mitigation/ revegetation
(i.e., creation and
enhancement) that
includes 0.11 acre of new
riparian, 4.56 acres of
new California sagebrush
scrub uplands, 5.92 acres
of new grasslands, and
12.97 acres of enhanced
exotics-free buffer zone
areas.
loss of or encroachment
on 58 non-native trees
potentially used for
perching by white-tailed
kites for the construction
of the residential access
road, driveway, and
residential structure
Plant 6 Coast Live Oak
trees to replace 3 nonnatives.

project would result in
indirect impacts to
biological resources
such as white-tailed kite
from human endeavors
associated with
residential and
agricultural activities
(Class II). Residential
development and
associated agricultural
land uses would result in
indirect impacts to wildlife
utilization of the project
site undeveloped areas.
Indirect impacts on

Santa Barbara Audubon Society

removes mustard stands and areas
where other exotic invasives dominate.
But it does not mitigate Kite impacts
and there is no evidence that it
enhances the animal populations that
support Kites and other birds-of-prey.
In fact, it might displace existing
habitat that is providing ecological
services to the Kite population.
Because there is no prior assessment
of areas that support Voles, restoration
can damage existing Vole habitat.
RdEIR incorrectly defines these trees
as perch trees. In fact, the pines and
cypress, even the Eucalyptus could be
used for nesting as well. The impact is
incorrectly described.

The planting of large CLO trees often
leads to failure requiring replanting.
With replanting comes additional
maintenance and human presence.
These trees would not be usable by
kites for nesting within the 5-year
period following planting. The benefits
of this action are weak and, in the
cumulative sense, may be considered
part of a suite of added impacts.
Among the effects of greatest concern
are those relating to herbicides and
pesticides.
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biological resources may
include increased lighting
and glare on wildlife
species; potential use of
pesticides, herbicides and
pollutants as a result of
landscaping irrigation and
stormwater runoff;
increased human activity
and domestic animal
presence that disturb
natural habitat areas and
displace wildlife
populations and fire
safety mandated fuel
modification. New
residential uses may also
introduce new noise
sources that could
interfere with white-tailed
kite activities.
No rodenticides. Property These two actions are best considered
owners shall keep records project conditions. The use of
rodenticides cannot be limited to the
from extermination
contractors
site and can be detected only with
great difficulty. Requiring record
demonstrating that the
keeping is not reasonable and barely, if
contractors hired for
management of rodents
at all, enforceable. Therefore, it's
use methods specified
mitigation without enforcement teeth.
under this condition.
The RdEIR states it correctly: "The
human activities associated with
residential and agricultural development
would be potentially significant to
foraging, perching, and nesting
behaviors ofwhite-tailed kite and other
wildlife species." SBAS feels that a
Class I impact to kites and other
raptors remains, and also contributes
to Cumulative Impacts.
Night lighting
Light can.be only partially contained.
limitations: requires that Lacking a statement of the County
lighting along driveways
.standards for light restriction, it's
be minimized, be of low
difficult to evaluate the effectiveness of
intensity, and be directed the mitigation. But consider that
downward in order to
residual light that escapes to habitat
minimize lighting impacts probably displaces small nocturnal
to kites and other wildlife animals because in lit areas, they are
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due to night-lighting

BI0-18

MM BI0-18

Upland and
Riparian
Mitigation
and
Monitoring
Plan

Recreational use of the
future Coastal Trail
would result in the
disturbance to nesting
birds, including whitetailed kite, during
construction of the trail
and the public use of
the trail (Class II).
posting of educational
and informational signage
describing the sensitive
nature of the nesting
habitat for white-tailed
kite and identifying trail
use limitations.
Five years of surveys for
white-tailed kite nesting.
"explain why the public
shall refrain from
disturbing the avian
breeding ecosystem."
"would describe the
importance of kite nesting
success and would limit
use of public access
easements during the
nesting season if nesting
white:-tailed kites are
present."

With implementation of
Mitigation Measure MM
810-10, impacts to whitetailed kite foraging habitat
would be significant but
mitigable.

Santa Barbara Audubon Society

vulnerable to predators that see well
and smell at night: foxes, raccoons,
skunks. The residual impact probably
remains a contribution to Cumulative
impacts.

Possibly effective depending upon:
a) County's diligence, b) bonding for
the cost of surveys, c) competency of
the biologist, and d) whether CC&Rs
and other conditions stay in effect.

We support the restoration of 23.5
acres with some misgivings. Its benefit
is that it will displace, hopefully for the
long-term, expansive mustard fields.
On the other hand, there is no
evidence that planting of trees or
habitat restoration creates habitat that
Voles will thrive in. And there are other
ways to do this, as we describe later in
this document. Because so much of
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the mitigation package depends upon
this being successful, we should have
some examples where we know Kites
or other birds-of-prey have benefited
from typical habitat restoration. On
the other hand, there are examples of
focused restoration for animals that
have restored those populations. (See
section on New Mitigation
Opportunities.)
p. 111

The proposed 23.5-acre
restoration area shall be
managed in a manner
that sustains high to
moderate quality kite
foraging habitat to provide
for long-term
maintenance of
restoration acreages
identified in item 1,
above, and in order to
prevent a reduction in
grassland foraging habitat
due to succession to other
habitat types (e.g., scrub
habitat). (e.g. seasonal
mowing, type conversion,
focused herbicide
application (i.e. spot
spray) or other
manipulation of
vegetation)

Conservation
Easement
Management
(p. 111)

p. 111

Adaptive Management
Plan

This is not feasible if we expect habitat
to be viable for small mammals. The
persistent maintenance presence alone
will obviate colonization by voles.
There is no demonstration that this
kind of restoration can recover habitat
that functions effectively for small
mammals and their predators. The
RdEIR does not identify, analyze or
seek to mitigate the impact that
management of the restoration area
will have on voles and other species
present on the site.

Mowing is useful to catch mustard as
it begins to grow early in the
restoration process, but mowing dates
should be shifted one month earlier to
Feb-March, same with second mowing
April-May. This only partially avoids
conflicts with mowing during the bird
nesting season. No disking should
occur.
Devil is in the details. We have not
read this plan. The overall additions of
intense management just considering
the Ocean Estate site alone creates an
impact that substantially reduces the
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viability of the surrounding habitat for
kites. Construction, Restoration,
Mowing, Monitoring, Maintenance,
utilities, lighting, herbicides, coastal
access, 20 spaces of public parking.
All this involves a huge increase in
presence and activity that works
against kites and it's doubtful that it
enhances the situation for voles.
Mitigations, as much as they are in
some instances helpful, actually
introduce a suite of additional impacts.
See later section of our letter.

In our opinion, impacts not fully mitigated are:
a} Loss of rodent populations (prey for kites},
b) Loss of rodent habitat,
c) Disruption of the rodent population,
d) Increased focus by predators on small mammals along property perimeter,
e) Introduction of new predators to the small mammal population (cats),
f) Loss of habitat for kite foraging,
g) Loss of nest site,
h) Increase in night lighting,
i) Ineffectiveness and additional impacts of the proposed restoration with
intense maintenance.
Some of these impacts are not articulated in the RdEIR yet they are at the heart of
the policies that designate this site as ESH and that conflict with the County's
White-tailed Kite protection policies.

New Opportunities for Small Mammal Restoration on PdM
The RdEIR mentions actions that benefit California Voles only once. This
characterizes the principle shortcoming of the RdEIR's proposed mitigations;
few of them contribute to a solution to the problem-how do we keep the Kites
in the western nesting area during and after the home construction? SBAS
favors a new approach to ecological restoration that secures the Vole
population.
This project provides the impetus to push ecological restoration to evolve in a
direction it must routinely go. In fact, there are examples of successful programs
such as the one we describe below. The methods put forth are ones used to
restore Black-footed Ferrets in Wyoming, and Island Foxes on the Channel
Islands. Both are considered successful programs. Here we offer a framework
that combines actions on behalf of Kites' preferred prey and refocused restoration
of plant communities.
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Framework of the Vole Restoration Program
Inventory
First, it's important to establish to what extent Voles exist in the area of the 2013
Kite nest. We want to preserve and secure areas where Voles are already
established and where they are able to reproduce. An inventory will clarify the
small mammal species that exist and their movement patterns among the areas
they use (i.e., their movement corridors). Where on the site are they breeding and
where are they feeding? What proportion of the habitat serves as a refuge vs. that
which is accessible to predators?
Second, we want to determine the other predators that might compete for Voles in
the area.

Choose a Reference Site
Third, we choose a reference site near to PdM where inventories show an active
vole population. Use the reference to assist in the design of the habitat restoration
(as a model) and to measure success on the PdM site. A different nearby site may
serve as the donor site for the captive propagation component.
Choosing a Restoration Site
The choice of sites to restore on PdM will be close to the Kite foraging area, have
compromised Vole productivity, but otherwise have most of the elements needed
for successful Vole use. Yrom the tool chest of restoration approaches habitat
enhancement of existing but compromised habitat would be the proper tool.
Restoration involving moderate or extensive soil disturbance will not work.
We propose a two-pronged approach involving:
a) Habitat enhancement designed to increase rates of population growth and
seasonally favoring Vole productivity over accessibility to predators,
b) Population enhancement through captive propagation.

Habitat Restoration Success Criteria.
Restoration to benefit animal communities requires important shifts in the way we
do measure the results. As already mentioned, restoration targeting plant
communities involves a degree of intrusion for maintenance, watering, and
weeding that obviates colonization and reproduction for small mammals, especially
if the need is for a short-term response such as at PdM. Here we want to minimize,
intrusion and restrict maintenance to the season when Kites are not breeding.
Thus, we need new success criteria from regulatory agencies based not on plant
success, which encourages overplanting and excessive maintenance, but rather
based on feedback from the animal occupants and from the predatory animals.
Long-term Support for Kites
Finally, we need a landscape level understanding of habitat connectivity among
small mammal populations. From that comes restoration where needed and setbacks to ensure movement among populations. This movement is critical to
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facilitate prey population recovery following inevitable droughts, floods, diseases,
and periods of overhunting by predators.
The objective is to enhance prey productivity from a muted population cycle to a
healthy cycle.

Benefits of This Approach of Two-pronged Ecological Restoration
We can install a program here that solves several problems:
1. It reduces intrusions from maintenance to make restored areas functional
for predators and prey,
2. It provides a benefit to Kites within a few months of the effort because voles
have short generation times with an output of 5 to 10 broods per year,
3. Other predators will benefit from the additional prey.
4. It provides long-term as well as short-term solutions by identifying and
securing corridors among site productive to small mammals.
5. With experience in studying the correct parameters where development is
proposed, the County of Santa Barbara could determine by inventory alone
the degree of threat to White-tailed Kite and their prey and determine more
accurately the risk to Kites early in a project.
Once the program is installed and refmed at PdM, it can become a model where
other Kite populations are diminished only because the site has lost its capacity to
recover from catastrophe. Santa Barbara County will have a feasible tool to protect
Kite populations and uphold the Kite protection policy.

Captive propagation models
Captive propagation is being applied more often to solve problems with endangered
species, threatened or unique gene pools, genetic augmentation, and loss of
habitat. Often it is used for education purposes when taking animals from the
wild is not legal or ethical. Zoos are frequent practitioners of captive propagation.
And of course, small mammals have been bred in captivity as food for snakes and
other captive predators for years. The techniques are available and, with some
exceptions notably with larger animals, they are becoming more successful.
We choose two models here mostly to demonstrate that captive propagation has
been successful rather than to advance specific techniques. Having said that,
captive propagation is the extreme form of recovery for PdM. Perhaps it's only
necessary where habitats have lost their entire population of Voles. More
appropriate for PdM may be modest forms of population assistance that may
involve Vole protection (to increase areas where breeding can occur but predation
cannot) or habitat augmentation for Voles (providing specific elements of the
ecosystem necessary to achieve rapid reproduction) rather than captive
propagation. While our examples illustrate the feasibility of captive propagation
with predators such as the ferrets and fox, we're even more confident that it can be
established for small mammals.
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Black-footed Ferret21
From a single remaining population of 18 individuals found in Wyoming in 1981,
many hundred healthy individuals have been placed in 5 or so prairies in Mexico
and the western US.
Island Fox
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A program involving captive propagation and treatment for canine distemper
has resulted in these population changes in the four races of Island Fox22.
In sum, there are additional feasible mitigation measures to restore small
mammal populations onsite, that are necessary (but not alone sufficient) to
reduce impacts to Kites from the Project to less than significant levels. These
additional mitigations should be included in the final EIR.

Cumulative Impacts
Impacts on the Local Population of White-tailed Kite
Does the loss of Kites at PDM affect the Goleta Valley Population? The answer
is, it's not clear. We don't know of any data that tell us whether Kites at PdM
are part of the Goleta Valley population. One indicator would be evidence that
these birds roost together. Observations would have to be made during the
non-breeding periods of birds flying in the late afternoon toward Goleta or birds
from a roost near Goleta flying in the very early morning towards PdM. We
21
22

Black-footed Ferret Recovery, SCIENCE Vol. 288, 12 MAY 2000. www.sciencemag.org.
http:/ fwwwl.islandfox.org/
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know of no such observations. We've only heard of kites roosting behavior
during the breeding season when birds seem to stay near to the PdM property.

Is the local Goleta Valley population increasing or decreasing? That also is not
clear primarily because Kites defy the usual indices used to assess population
health. However, there are clear indications that the population is more
vulnerable now than in the 1970s. We will not present that information here
because it may not be relevant to issues at PdM. A separate investigation of
the effectiveness of the policies designed to protect Kites is warranted.
Have the mitigation measures presented at PdM been shown to be successful in
protecting the White-tailed Kite population in Goleta? We have to consider
whether or to what degree these kinds and specific mitigations applied in other
projects have offset impacts and benefited Kites in the Goleta Valley. Again,
another investigation is warranted.
One comparable situation is the restoration on Goleta Slough at Area !23. It is
an approximately 40-acre restoration that we think is one of the best in the
County. It's a good job because it has multiple habitat types; it mixes dense
with open habitats appropriately; it has a persistent fresh water source within
it; and maintenance has been vigilant. This is an area where Kites bred, or
attempted to breed many years from 1982 to 200424. Once restoration was
initiated in 2006, Kites have not returned to nest here. Nesting is impossible
here because ofthe conscientious but persistent project maintenance for the
plant community. Restoration designed for plant communities generally does
not work for animal communities. A completely different approach and set of
tools are needed when mitigating impacts to habitats that support birds-ofprey.
In other restoration efforts, planting is so dense that it excludes prey and
access to the prey that predators require. Not only small mammals are unable
to colonize, but lizards, snakes, and even insects are excluded.
SBAS believes the Cumulative Impacts Analysis in the RdEIR acknowledges the
following impacts:
(1) direct impacts from degradation or alteration of riparian habitat;
(2) indirect impacts to water quality resulting from an increase in
impervious surfaces and pollutant runoff into nearby water bodies;
(3) increased human and domestic animal presence in close proximity to
riparian habitats; and
(4) fragmentation of upland habitat used for wildlife movement.

23

24

Area I is located here: N 34.41917 W 119.84426.
Kite Nesting data in care of M. Holmgren.
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SBAS Audubon remains concerned about loss of habitat and fragmentation of that
which remains. Our concerns are that Dudek has failed to focus on the processes
that support White-tailed Kites. As a result, they have:
a) designed mitigation in the form of restoration that does not work and does
not address the impacts,
b) failed to present information on fragmentation and loss of habitat
connectivity.
If this project is implemented with the current proposed mitigations, long-term
degradation of the vitality of the small mammal community and of White-tailed
Kite is a likely result. In our opinion, the evidence demonstrates that this will
result in a significant impact.
Habitat restoration will not be effective in the short- or mid-term, and it is not
reasonable to assume that habitat restoration will be effective in the long term,
except where gross impediments to habitats prevail (i.e., in ruderal habitat).
Even where dense mustard stands are restored, with the project limited to only
5 years of maintenance, it is very likely mustard and dominant exotics will
return.
Inorma
fi
t•1on s·1gn11Cance
.fi
SBAS Comment
BI0-19
The proposed project
The RdEIR simply suggests that
would result in
mitigation is sufficient.
cumulative impacts to
sensitive species and
loss of wildlife habitat
(Class II).
SBAS sees additional
impacts not
acknowledged in the
RdEIR:
Those include:
1. The addition of
numerous workers,
heavy equipment, and
utilities needed to
service the mitigation
and maintenance.
2. Equipment used in
The RdEIR omits impacts to biological
the Agricultural
resources associated with the new
operation.
agricultural operation.
3. Herbicides and
The RdEIR applies conditions on the
pesticides
use of pesticides and herbicides, but the
impacts are not mitigated.
We believe the RdEIR introduces new impacts under the guise of mitigation.
The principle impact is project maintenance that accompanies restoration.
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In our letter, we present a feasible alternative to the proposed restorationcaptive propagation combined with habitat restoration designed to be
compatible with small mammal colonization and recruitment.

Conclusion
We're asking whether the significant impact to Kites from the proposed
agricultural operations, two housing and guest housing sites, Construction,
Restoration, Mowing, Monitoring, Maintenance, utilities, lighting, herbicides,
coastal access, 20 spaces of public parking, expanded public access can be
mitigated. All this involves a huge increase in presence and activity that works
against Kites and coordination of these activities is not considered with regard to
the protection of habitats used by Voles. As such, the impacts to these proposed
mitigations are, in fact, not assessed.
When examined individually, some of these impacts might be Class II. But
collectively, the loss of space, the human presence, the new agricultural use,
and the restoration and maintenance amount to significant, unmitigated
impacts not acknowledged in the RdEIR.
Santa Barbara Audubon Society appreciates the opportunity to provide
comments on the Recirculated dEIR for Paradiso del Mare. We hope that our
comments are beneficial to the County.
Yours truly,
Stephen J. Ferry

~~

Co-President

Mark Holmgren, Conservation Committee

Primary Author
Member
Conservation Committee
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You asked the following questions in your e~mail tr!lttstnittal of July 2, 2013. Mtwh ,(lf
what rve crf'fered is (lphJJ:o~ based oh ~perle'l\Ce with 9Us particular species~ I have
provided refer~ces. t<t written ~potts, where relevant.
Question~ Do kites ret:W:n to nests year after year? Are there studies or surveys that
document thjs and, if so, can you cite the studies?

White..tailedlcites tend tQ be. more loyal to n~g .territories, rather th&n specific nest
trees. Kite ttests are nqt of swrdy eonstruoti~n \tiS compared to eagle n~$!8 for e~ample)
and they don~tl;:~St thnlllghtlle nQilebtee~ season. I¢~{JOS$i0le. that kttestQuld ~a
nesting.nt~tfonn ftom:a,pt-eviou$ y~. Butitrs tnt;tre·likely.they wotildconstnictan¢$i.in
another tree~ In. a. t~ng"'-tel'tn~dy ofwbite~®led kite bioiogy in ooastatSatt.ta·Bat;bara
County in the I&te 1960s and earty ·I 970s, Waian (1.973) obsented no instance in wliich
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kites. used ane&t strucfute more than once. Kitespttfer to conceal theit nests i~~e tree
(l:ab,opy (as wJ11jared.to .@':()$prey, eagle,. or even a· ted,;.tailed hawk),. which·®:•g~dn.
ell~~ ftomyear~tQ~ear. It's rlty belief1hat th~y select n~sires-·tnat~h®i~in a
lqoi¢enJhat~s ~x,fmatcHqg()odJoragillg habitat"· · ·
·
~on~

What is a:~st\fficient distanc<Y' foF ~upied structures?

This is a very good qtzesfi<m. And l don't know that tl\ere is a definiftve answer.
Adequacy of a development setback would depend on seveJ;al factors including:

1. tYPe of land use or structure (e.~ agrlcultute vs. re~idence).
2. S,i~ and~. oftb~structure and asso~iated activity.
3. Context of nesfsite (e.g. inpividual tree or copse of trees).
Qtt@$om: What is. a nsufficieQ;t d~~., fort~?'
~'~uta:d~pend alron&t·en.timlyo~ the type,ofroadand level of U$e.. _ln .the co&text
t;MJ· tesi$l,e.~~n a pt:ll'¢~I.~or tWO' par~l oftbissi,~,Jtb.ink that. kites wollld not
~a(ly averse to t:Qads (or drivewaYs,)·

oo

of

·Qne~ofr:; ~fis;a·~aqffiql~;~~~··tOJ] p\16Ru~&tp b~'lpC,ated ~ pJ;Qxjmi~ to
alm:own;~fe~,t~¢tmd'aJu1tentlal.ki'te-~fiP:g.ttet:?

With.(J:~e~Wto public tn»,ts~ IcM offer two exaxnp~:

More :tde$8 and Wt:st Ellwoop

M~;_ . t\;st®e~y as,spring, n~~{)J3~ white-tail~ ki~s suQCe83ftdiy nested{tw~ yourig
wet~~~:m~r·U~~~~-withjn,50l®t 9f1!i_p,tibliqtnlJ{ IJn:Mor~,Mesa.~. The:fraii:i~
0

~=r:~:::~ii· -;~l~'·:~~,..~:tiil1f:e:r~we;::tt ~~:'1~92}.o
Whit' "t~ed'IQ:t·'

SU.~,y~ei!Wit!ihi l:DOihet

'fltb-

''A~d~ ····-,Greet< tftiiir··

.

·\~~~.~~~ttw~;;~'t;.,~~~t\v!~
n~ f;t,~&;~nM~re ~a:'fVh~-Kl~:sn~.~y~tMCWl~nl<JQ ~tu.· ~n: _sed·
ttai~•... .At:;!~tvJU·4ft®se·were d&c~~~d ro}i('~~ittzotl8-~d '20{1?:;·as.~ai't-'of·

the ~'MQre Me$a &iqfogi<;at R,~ourceStUdY' {Rincoo:col.mlttants 2010). In that.study,
the })1ologi~tsre.p,orte4 the foUow.tzi~t:
·
"11'1 g¢n¢iah. Qip/qgi$ta t/Jtl'not rilgtil,tirlyo.bsert~ dtf~ct d~(ui'ba.nce tQ kite$ vitihuma.n
ttctiWtitis, Tfiix was attributed tD tile [act that iii9at aciJvilies were limited to the mam
trailsandt~oughwl,lJfS within the $tl¢.y are.a~

especitfJiythe grasslatld trails, wlti't:h4fe

glinerdl/yso:tne dlsti:mqe from where kites were obs(!j;ved (o nest and their prim{lryperch

locations. The. notable exc::eptions to this we the 2008 and2009 nests1ocated in the coast
live ()akal<mq.Drainage A. which has a main trail ["Atascadero <:;reek Trail'} that
receives medium ll8e tmderneatb; tbetetrees~ arJtltli~ U!l~ei nest that wiJs b74ilt in ~0:(}9
over /he hl~ J14th 119rth bfthf. r:®ntvparc~t !lialog/Sts,nqt£tdillatldteJ ex/iifil~tf:similar
levels ()fS:eJ$1.1iliitY tbroughttut ~he~ with ontJ$ltghtly el®«!~d level~ seetJ tn, n¢5ttizg
tndi,Viduals,. kv¢!$ ofs1#1Jiltwity vari~d eQn,&id~af/lyje~~ ad~/tt ahdJw~uties; afld '·
between a$lt t"ndtv.i®als. ,andforjktlrf; J1;1Wi1ile kites were observed ta be more se1W:ifive

-2-

t{J ~umtm;!itQturbf.lnt:~

oftill types(hfi!Nt;Jult~ ,often sbowf~siQnSofeoncertl$: (e~g
inm;eq,.r;IJ.1;qlls;te~lle~~fl68.~i ,~), Q;ndm4vtrlg.tt!4!a)t;$0~ tlzan,-tswoJ.dd 1tt/hath ·

2008 m'lf:f2/H1Sr the: /q~Jla/ns n$ting:l11l the-~art~fJj~he mesa (Jh~J E~(Patfi):Were

rtfJ~alily lesssl!fl$itilietf¥tn the' other,p4/rs (tlre· -W~tJ34'iM t.fMib.eCentt€11 P(Jjr .ftt,;p(/f)9)~

Nestiif!P J!JJwt!hs~~tJons We1!;e~ lJfltttmtttlsapprtJ.aehing th!!. arelf used:bytlte East
andCefllf:nl Pairs in Drainage1J. f.IS,compared tu the W¢rt Pair in lJrainage.tl·dtte.lo
tbcir,greciter distancefrom regill~l'ly used main trails (Fifer to Figure 3J-'4). ftfllle, l.l-8
lists the i;leytancti o}qcfive ne$fs:ta 1rewliy trails< 'J'he clost:St trail to .the Easr :Paft:tW$
,ar(Ul was-altgiit-to mei.ftum,U$e ·tlrUih,rpftroxJm(lfe/y i' lSfe~tftam the 2ll!J8:n¢il t:W41n .
~0()9. 85 fopt;fromihe..Ni· nesfimi$160foetfo0Tit ·thll N2 ncrst. The closest heavy u.re tritiis
to these nests were-to the lfor1harrd-ecu,t;betweetz approx~tely 400..63? feet~Jlff~.
The tlosat trqi(s to the CeiJJrtiJ·P!lir nest an~a were light uke trails tu th-e north tthd
~Cfl.lth~ IJrJt/;~{~ to. met:/~W)J 'llA:e·traiJ tQ If!.~ so-ttth~outhcast~ 1/he s:outJtern ltgltfrJ$~•ttail
w~ t;pprailitJattily.ltfitJfoet:Jr;amthe NJ tJ~stwhtl~ lhe rtQt'ther:n·ligh/trail~4S·.l$,{)fo¢t
Jfri)t1} t1Ji.:m.:ne$t:f/1efigktttt mitl#l~1i1Je.m:f/l ft; th¢~4t,~!h..sof#~twQ.y.apprqifmaleiji:
J,~(JjJ:et €ff{f/;J'lS#,I!(/f;thiJ;tlzft:N'i44ffriN2 nes:ts~ ·r({Specti~~ 'l'ktn:i~.fesl he:~
·
~ 1hrJse ~~W/J$:t<Nklt,ru;r:ln :b:f!Jwe'f!ittif.IJJ[)r~llfafe.ty.rss..6ioftelftf.way; C:' . . _ ·.. _
~14s:~t1tfi1..ftttlti:: ·w~st Pa.irn~twrkl.was ~;r~dlum·tQ heavy ~,~all:I11.c.atet1~~t
tiltecllyu(lde,rneath tft¢: too~ arrrl~ll~fl ·n~~4- _The n,~ n~attst tralJ.r v.rerettlia..mdfl.t{m to
he~ ,us, 'tnlil$,}nihd;:gi:JJ,Yslf.ll'Jdst tp. the.1JfJrtfr and~()l.(l}z. .T{l,e 20(1$ n~t.ctJ!Pl!fJXlffltJIB.~-36/)-1.911[e.etrijll~Jh:;m tfJMe.trai[$, 1fe~:e¢tivel;p,. while the 2:D09itcttvett1Jst'WQ3 _'
4/lJlro~i.fnattdJ! 1:9"5,/eet awayfi<tJm -!h~ ·ntt(1r¢s-tfra,il to thti south It is a(BQ nottl/ilt!.·(lit{t the
-athertrs~'(l{e;"i()lJ9:·wast·Paar-. fiite,·werc:seen_:nestb:iJfldingtnwert:_·yery:cl(Jt~·ta:~fb.
l4S,¢;dtrr.ri~ mt;lti41£rg.tmq«i;¥if,/fi/rJ!;pafh.nottk.of{he; C:a1Jiltypari:~l(rejerJb ....
Figure J, [~4}~ !JJke~~Wesf'6M tlttlk·arf$· q[i rn.edif!mia hil.flVJi 1$¢ ttfli~t/t4t w~rt::xtl$~to have,·q. gr-er4ttr tiltensi~;qfli:Ji~itP·del!ttrrmgon i!Jem (e.g. BMXJJ.~!¢Sj.
· ·· ·

Ft!f!aftrs(@:mtnttlt/Jwer~. Q¥/I.jAo~~ed;t(Jfjliislz·ditetJt/y'from·axtJ$t•ot~,.twbocciiHitl~
bath m 2dfJ/l.andirs n!$Ultqf/:tlJJUJo_gi$t;wal/Wlg alongthe ~dge·'JJ/th4riP~--e
f!lltlli"Mlirtefl)l!fi"IJ/i~erwt::~-h¢W{Yd/t~el!edwst._ Ma/es.·(aS'$1!Jn(#d}pef_cnf:tJ£i1J.PclosrJ:

a.

p.rqgl,mitJ)Ja.tblJ~.nesl,§w~~ rJ/)S.f!F.lliliJ.•t<ihave:vtU:ying-reqJptises'- •W:lttt~·htgfl~tiJt.f!/y

elicit({dat~~plln$t;fifJ!JitheEMt etJit tnd/e$in 2008 atifl. 21}09,_. the .C8nfrq;l:P¢r m'4l!Jn
20fJ9. would ty}l1i:ally ti/wa,s call andJIU$h to a mQte d.iStarzt perch qt i:t httmttlf'§appti)Qti,k, J)¢$JJ.fle::the.Pro~m~1ji oftns 2JJ.(f8 and 1009. West:Patr n~tsta.~ellfrr.i ~~n.
tr«_ilg._few d~ctdistur5iJflGt: ohs~waifons were made.during eillttrr: year. J!~ "JQJJ&iind
2009 West Pair males. exhibUeda similar reS:po.nse as described abovefor the Cf!iiltm
Pair maleftrthttmans approach!1115 :iitthe grassland areas. Biologists ngted the$e fili4rts
were geaen:zlJy less disturbed by h:t,ttrwns trawd,ing on the mtl.in trailundemel.ltk tltt!· tJuast
live oaks in Dratnc{geA (alqnglhe. Q.id,rq.i/Foadcut) tlu:mby those approachf!lg thrtJugk
the eX]losed-gtt:ias.lands_; 1t iS notable/that (Jhf!. ofthe :20(/8· West Pair male ~sprtmaeytr.eai:.:

nestpe.tcit U,t:qtUJnswG$ <5/Jfeet[tom this main ttaiL The male wturare~ obserwtiittJ:
jlushfr(}nt this J?ef&h'o.s:liJng os htp~ta'llS tr4V'elint a!:I til~ tt«il be/ow:f;efrt mavlrtg.; 9 ·
Besides More Mesa, one ·of tM most consistently used nesting territories on the Sputli
Coast is i~ ~ large g;J;'o've ofetJ.calyptUs trees on W.;:st Ellwood Mesa. southeast oftl:l.e
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The :typ~Qft®teational tJSe is;; an important comiqemtit'1u:. MO!e:M* andJSllwood
Mesa are.s®ilarJn that the p~ users arepede$tria:ns{<rften withdo~),j eqtWStrians:1
and bieyeli~ts•. :Th~ea,et}vities are telatively JlOJt-.i:nf@sive, cdJnpatedtomQtotized

velii<.de use. for e.xample;
. nld.almn«h
+>•.. :e.~ct'dett"M<.J'
· a~. Q:r'W'
. 4-fin.e/~hn+
..Wti·alJd""'wstirr
.I wo
·. . - .. noVve
... n~e
..... .l"'"'~¥
,.
..\;<., ... g; ~·~
., ....A
· few
., .
enetat~~wti

·,WG'md' .cl~ . ·.· · {aheiglltof'3(Ul'· .

.

~,w

UldJ)e

~eJ;•.~~"U::s1ty(h{;f:~~·JteSt~·&~~t1~ . . . 'amt~ni~. neJast
ofth•~~mibJ¥•theni&st."mtxtmmt .•·Ki~are·not~·atl~~~:abo\Jf~

=•~~=r==~-~·~.

Queslism:How.dges···tlte~$1fft~~·di$tatlue-l!telaU:~to,;hQW·W.Jlckh~anactiv1ty.ki,tes··
Ji,~tteJ•etb;~wclijn~.ed. to.?·

I•thinlcthecaQ:~ptl!lf~~«tltmatio~~~~~ahe.cl~~,-·. Tt's•~ei£l~$'aythatwnire...nuled

kitesas'ac~~es.~•m<)re~l~CPf.bnmanaefivi~l11att·~~rapt0~. B11t a~ies

~~=:~~~~~it==~·>t

·. Mt1ged 9U'¢um$tanQe$: As$~gtha,ti ~e.~amebltdS ~lh,e;r~p ,SJ,te bm~. o-~(wlliclt~ 1t'ff.litassunil¢it>n;.ifonty inthttskorl·;Gt'~ear""1~~};w9l'ddtliey~ttuttto

ifat~s===:
tenn
it spealiS ltf!&ng..

qse of'the:p,l'()p~r;ty bY kites.

'

·

In terms pfw~Iev.efofhuman:aativitykitesmigllttolemte inr~ the current site

plan; i .canoftertb:e follo:Wip:g.

It's uniik~y that kites wauid. retttrn to the "new" (20~$) n~ tree;g*Vt;n: the A:<tw:ent
devel'Qptnent proposal. Dist$®$o£:So, feet (guesthous¢),. 35 f~ (guest home garage),
30 feet (driveway), and 951il¢t (lnain Jmuse) are simply,too ~lase~ CQtlsidetingthe

combined effects ofligb.ting:. dogs~ vehicles~d g~~hlmlan.aetivity.between.atl those

feature$ ~(f.I. <fon't.~ Why ktte$~Quld :cil®se~nest~- ·TheywoV}dbtrmuohmere
likety to select a mbredimant,lo~ttblt' pr~ln,g ®ycflfiiinda.::su.it.@'le:,nestttte ,Within
~u:easQnable distance from good,fo~n~ futbitat.
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Question:"Between your reviewo,f f®.,dfaft;.kite$Wey :and:th~ atta~hed plan~ we
wo\lld·ap~teyour
p_·rt>:fe~ional;asScistan.oo/opiniqn nn: a- numberuf items:
.
.

.

Qne§tiou:'pq,yaultavetecOllltnenda.tions:fur how ·th¢p~posedde'((eloprnent.(shown·

on :fhe.atUJhb.e;d..$ite~) @tl hetle$i~ncate<lto -~void intpac;t'$to kites tt> the

tnaxiulU#i ~tentfeastble? On you have .other reconu:nendations fOJ: mitigating

potential effects (p,erh.aps. planting. additional ma~ trees)? The project currently
includes the planting of six 36-inch-box ooast live oak trees.

t·tb.Ulk 'tbatpl.an~ttees·should bean integral part ofth:e open sp®e management·plan.

·The.e!{lstiilg~~{lll'imarilyM:Q!ltecey c}'p~~s:and MontereypitU3} have a: re!a#,vety
shortlife span. and'theyi!m·ShoWi4~s~:nf$enescenee~ I st1Pportpl~t4tg mttive trees

~ive~s ~~t); t~3()~~chllt)~~Ji"en~ l$ago«h~ !lutl'~ a lfil~er'"'

f.eJttn~41'ilt(ow~~ent·~pr~·:ta··th~.o;~~~-is.w&a,t'~:.n~~ .E$s~liirl

el~e.its·~tlt()S~,nfattttg;:~wbi~~~~,..~yway) ~0\itdiUell.tqep~tmgtxees.ifta

~~===~~~:~=

far·tc!d!,~Jii;~~~'m~®w·vol~ (~l<i1.t1'~$'.~foodiesQUI(Ce),. Tha~ltUlY
{~91V-e..tl:l0Wi~- ~Ptitijf 'ttPe, collve.t'SiQn :tromtntiSblt(Lto grtl$Sbinttot
.

grit$~1il:ttdfsqwb« an~ ~ ~etivl,! rrumagern~t nvets.ight that \VOUld illclud.~ periodic
.a~m~t

. s1n'ce it~}J~~tacnumber ofenvitonmemal*¢trgin~~-at1d economic
c(msi!l~nons Pfl$lt1 the~~t.I~onnt)$e Qce$1J;statecdevelopxntmt.en_v.el<>pe, r
~g~t!~exifichl.g1''lbttt·Jt~as·fJ. reso~ forki~ ttndl®ldug to. another pad ofthe
ptPjl~,thit~rp~ls··~tumitahtquif~mr pr~ervaf;ion and improvtmtent (Le,
~Rem~k Idol1"t~.~tl;le·prot19sed ®veloplll,~ntepvelo~ can be 'td]tl$ted
(~U~~ ~~t6etlSI¢e.oompatlble.~·nyktt~. and·people..
S)uestig ln g~«af,:whatpe.~treview t:n:n1lttl¢tttsdo you have on tlle.dtat"t kite
s~y~~3t¢d~y:·~~
.

'11:le ~Uft~ :Pl~th~t;l ~d wtl~"Utrttn tht;\ kl1\ltte$®g acti,Yi~ obsexved t;pis. past spring are
~~U~nt;.· ·llie,. tn~¢J.tt:~D.ll'llelldation.S ate all 8,6tind and. have ·merit. J tflWc the

t00Qtrunetl4~ 11i!vlsio~t<>·the ~xtoftheBlR oo'Uld bebnproved. Spe¢ificalf.y~ Ithink
the bll$iB' for oonchtding.fhat impa-cts to whit~tailed.kites will be 1~ tJ,an significant but
mlt~ga&l~~ despite the obVious.pr,licy cqntr~c;tions could be better framed or crafted. I
agree with, the:.bs.tsie pf:emist}.and eon,cl~ion"thtrt situati,ng the ocean parcel development
envelope as. cmently pn:tposed will notresuiHti Imes.abandoning the site forever:

I think that hi$toric .use Qt the .p,rop~rty by ki~ 'oould· be better charaotet;i,z.ed. And here I
Will aW(Ut t<> a- ~~ii bi~ itt thati 'MQte t~ BiologiC$1 Resmu:ces Seotio.n ffJ,t tbe

previoudU~•sq'llliac~an:~&hed'~¢eliv~~nthe subject. r.~uated a
soxnewln¢ ~tliaugf.tnotentireLy} different.{Jtoject des~ without the benefit ()r surveys
performed .in 20io,. 2011 and io 13. I o~ ptf¢r .scnne exato.J:)les. which may be relatively
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rpiuc)t Pllittt$~ ~lnth~~mt~ pat!iQl1q-£tbe oc~parcel are d¢$cr\~:as ~most
inten$iveiy·~setl~~ by·~iQt-4~g.. •P()ASi~titlgthat···~·bav~l~ f1Uin·tli1uutdftU'.of
nesting ~cardS for tll,ep:tQp~ ()Vet ~period oflly¢arS and it is.clitlcu1tto claimtbat·a
pa®n<>f n~ting h~ l)~n establiShed. O,Olb,egen,e~t topic ofbi$tm;i.o Kite use of~f:l
pi'op~;J,'f:hittk~tshoU!dlw~em~ed.that~gbas.neenm~i~ .. Amuitt~y;

tons. ·tmmttatameJacl<in~:bJX(th~point-fs:•at th:esife d~n~tmmp~tQailmr

tmditi~ ~estiJ;tgtertita~s.uc]l.asM~M~~ or I!llwood M~a iP temts ofreg\llar·or
sustain~ occupancy.
M~h jsmade of the changed conditions onsite with respect to veg~tati~ .primarily
deuse. sWnds of wild musUJtd on the nortb.eut p~~. rve been visiting flle.sfle,oxtan
~te~Wit(entbasi$fox.-15~. .orsuaudl . 9on~treally seethosq:~~.heingthat.
~~c.. ltdoe$ll~t ap~to:me tbatJhe Clftentor_densjty 9fwHci n.l~Wd~ bt,creiised

p~ation of nli:stmg•&• !O-en~lilttutllJ$e oftheprQpeny by ld~.

t tllink':tlimtmmJ,agel'Q.t1lt'u!th~. Q~$P~ partion·the.;p~peny> whiCbWAtlli1nl.rttt4¢
me~ to imp:mve tlrepmy bue·an4tensure thtlt n~t ~sare avai1afil~mtthe1oxm~
~~ :Will'¢<>ntimre 1Q m~e: t!te· siteJ£ttl;a¢tive to idt~. ·Whetlrer or notthtW nt}St the.re
again.:nnder any ~-I,$ltf 'Use.see.t(afiQ., nt>oodycan·say!or·su.t:e.
P'£)1~®

Qu§!icinr There m:eiU.tutn~·QfCQa$il .I..aru\llJ:s~ Pl;m P~liefes·tlultre~ to, kit~·
habitat:W:• . We are,interested in your thoughts oncSOllle ofthe tenns aontained

wl:tl»n.:fb.\lpPUCless ·~'.(ijl{Q.W,s;.

.

a. Cl:f1PP41Wy 'g;;.J,6: T/fere shall be no develapTM.nt includingqtr;icuJtural

div:elcr/!111~ Lee.,. $fttictur.es_:.raac/$vWithitt: ike. .ar~a 1/Si!d(PrtotJ~tingitnif
nestint:t l'n·@s-:~;Qntex~ how would youdefme~'th~ar¢a'useafQr:toosfing

and~" WtiUkl.YQucleijne•thiS as the n~t tree ]t$eJf ots~eotb.er·
latg~.~g

1think '"roosting" ·wasintended tQ a'ddress collllllY!WJ roQ'sting. which has not been
docmnentedon thj.$ptl:>}>etlY· I suppose. the definition of"roosting'' could be
~en<kd to individuals or pairs of birds. Roost sites tend to be·even more mutable
(itinerant?) and. hard~Jo ptedict than nest sites.

I would useijie~'"u~ting terriro:ey~~ which in.itseH,'cQ.llld .be• de~¢ in :severa}

~nt.wt:ty;s. 1t·ool.tldrbe·lin.lited·,toth~H'rea.4efenQe4 ftmn:ofllerkltes <>r~ ll~Ptclf''
In artY -case, it':s: difficult

6peei~ or iteQuld beex~ded to include .foraginghaOitat..
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AlthPUse and M~e, Inc. 2008. The Sluff& along; the Santa. Barbara Coast,rRaptor
Survey A.pti14, 2008. Letter Report toT. SUkay, CoUlStock Homes. Ap.dl 8.

Althouse and Meade, Inc, 2012. The }}luffs Along ihe Santa Barbara Coast; Rap:tor
Survey Maroh5.2012. Letter Report toT. SUI<ay~ Comstock Homts. March9.
Oudek~

2013. 2013 Nest Survey R~wts for tile Wbite. .tail¢'.<1 Kite on the :Paradiso del
Mar ProjectS:ite·.aq.(iLRecotilln~nded ,Revisions. tO the P&mdiso DefMa.te 0¢~
and Inl.aud Estates 'efa. Lett~ report a.d.dress!;!d to, Howard Zelemky, CPRDos
Pueblos Associates. June~6. 2013.

Ri:neon Consultants. 20 10" More' f\1¢$t Bioloaical R~.Qur~ Study -:·Draft. Prepared for
Coti,nty of Santa Plantiihg ~d Development Department December.
Storrer rutd Semonse.n. 1992. Final Management Plan.,.., SantaBarbara Cow;tty Property
(APN 65~320-04)- More M~ California. Prepared for The Land Twst for
Santa Barbara County. December 7.
Waian, L. 1973. The Behavioral Biology ofthe North American White--tailed Kite
(Elanus leucurus mqjuscufus.) ofthe Santa Barbara Coastal Plain. PhD
Dissertation- U. C. Santa Barbara June.
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Letter No. C3

Storrer Comments to Audubon Letter October 28, 2013

Response C3- 1
Comment acknowledged.

Response C3- 2
White-tailed kite use of the site was thoroughly researched given the best available information.
The research included a comprehensive literature review and field surveys. The EIR states that
nesting activity (e.g. courtship, kites carrying sticks) has been documented in four separate years.
Kites may have been present during the breeding season in other years, but nesting was not
observed or documented in those instances (no citation is offered for corroboration).

Response C3- 3
Observations of six (6) young having been fledged were made by reputable biologists and are
presumed accurate. Regardless of the number of young fledged, the important point is that
nesting was successful. The number of fledglings has no bearing on the EIR analysis.

Response C3- 4
The literature (e.g. Waian 1973) and numerous anecdotal accounts suggest that repeated use of
the same nest structure or tree is very uncommon. The development envelope was reconfigured
in order to preserve the tree used for nesting in 2013.

Response C3- 5
The Ocean Estate development envelope was sited in consideration of several physical and
environmental resource constraints, including biological (wetlands), geological (bluff setback),
and archaeological. Suitable nest trees in proximity to preferred foraging territories are not
limited on the subject property. Kite nests have been documented as close as 100 feet to
structures on the UCSB campus (I-Iarder Stadium facilities) and as close as 50-70 feet to
residential structures (Storrer, personal communication, October 23, 2013; Holmgren data- Isla
Vista). The 2002 recommendations (although not cited by the commenter) would likely have
been for the Arco dos Pueblos Golf Course, a much more intense use (commercial golf course)
that would have removed numerous trees, including nest trees, and would have converted the
entire property to a non-native sod covered site.

Response C3- 6

(

Restoration, consisting of converting ruderal vegetation to grassland and coastal scrub will
improve habitat value for California vole.

Response C3- 7
Comment acknowledged.
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Response C3- 8
Comment acknowledged.

Response C3- 9
Reviewer's qualifications and experience are acknowledged.
History and role of"Kite Watch" in monitoring the white-tailed kite population on the coastal
plain in the Goleta area is acknowledged.

Response C3-10
The EIR states that breeding occurred in 2002 and 21 03. Successful breeding, as determined by
fledging young, was documented in both years. The EIR suggests that nesting may have
occurred in 2000 and 2004 in light of observations of kites carrying nesting material.
The conclusion that "breeding may have occurred" in 2001, 2003,2009 and 2011 is not
supported by the information provided. Single or few (three or less) observations of (apparently)
paired kites on the property in 2003 and 2009 are not indicative of active, or even attempted
breeding. No evidence is provided that kites nested on the property in 2009. Systematic surveys
for breeding kites were conducted in 2011 by Dudek biologists (need frequency and number).
The observations suggested one failed nesting attempt on the adjacent property.
There are several records of kites using the property during the non-breeding season, in addition
to the November, 2003 record for the adjacent property. That is not in dispute.

Response C3- 11
The site is important to kites, ifnot exceedingly so in the context of the regional population.
Kites are observed with some level of regularity from West Goleta to Point Conception.
Whether the Paradiso site is " ... close to the western end of Kite distribution along the South
Coast ... " is debatable.
A single observation of (18) kites on the adjacent property in November of 2003 in no way
supports the assertion that the Paradiso property is " ... capable of occasional explosive vole
population surges ... "
The EIR offers the following summation of kite activity on the Paradiso site:

(
.,.._

"The resulting information indicates that the si!e has been used for foraging on a year-round
basis in most, if not all years and that nesting has occurred in some, but not all years .
Observations also suggest that the site is used for foraging post-breeding, by adult and juvenile
kites that may have nested on adjacent prope1ties. "
This characterization is both accurate and supported by the best available evidence.
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Response C3- 1
Comment acknowledged.

Response C3- 2
White-tailed kite use of the site was thoroughly researched given the best available information.
The research included a comprehensive literature review and field surveys. The EIR states that
nesting activity (e.g. courtship, kites carrying sticks) has been documented in four separate years.
Kites may have been present during the breeding season in other years, but nesting was not
observed or documented in those instances (no citation is offered for corroboration).

Response C3- 3
Observations of six (6) young having been fledged were made by reputable biologists and are
presumed accurate. Regardless ofthe number of young fledged, the important point is that
nesting was successful. The number of fledglings has no bearing on the EIR analysis.

Response C3- 4
The literature (e.g. Waian 1973) and numerous anecdotal accounts suggest that repeated use of
the same nest structure or tree is very uncommon. The development envelope was reconfigured
in order to preserve the tree used for nesting in 2013.

Response C3- 5
The Ocean Estate development envelope was sited in consideration of several physical and
environmental resource constraints, including biological (wetlands), geological (bluff setback),
and archaeological. Suitable nest trees in proximity to preferred foraging territories are not
limited on the subject property. Kite nests have been documented as close as 100 feet to
structures on the UCSB campus (Harder Stadium facilities) and as close as 50-70 feet to
residential structures (Storrer, personal communication, October 23, 2013; Holmgren data- Isla
Vista). The 2002 recommendations (although not cited by the commenter) would likely have
been for the Area dos Pueblos Golf Course, a much more intense use (commercial golf course)
that would have removed numerous trees, including nest trees, and would have converted the
entire property to a non-native sod covered site.

Response C3- 6
Restoration, consisting of converting ruderal vegetation to grassland and coastal scrub will
improve habitat value for California vole.

Response C3- 7
Comment acknowledged.
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Response C3- 8
Comment acknowledged.

Response C3- 9
Reviewer's qualifications and experience are acknowledged.
History and role of "Kite Watch" in monitoring the white-tailed kite population on the coastal
plain in the Goleta area is acknowledged.

Response C3- I 0
The EIR states that breeding occurred in 2002 and 21 03. Successful breeding, as determined by
fledging young, was documented in both years. The EIR suggests that nesting may have
occurred in 2000 and 2004 in light of observations of kites carrying nesting material.
The conclusion that "breeding may have occurred" in 2001,2003,2009 and 2011 is not
supp01ted by the information provided. Single or few (three or less) observations of(apparently)
paired kites on the property in 2003 and 2009 are not indicative of active, or even attempted
breeding. No evidence is provided that kites nested on the property in 2009. Systematic surveys
for breeding kites were conducted in 2011 by Dudek biologists (need frequency and number).
The observations suggested one failed nesting attempt on the adjacent property.
There are several records of kites using the property during the non-breeding season, in addition
to the November, 2003 record for the adjacent property. That is not in dispute.

Response C3- 11
The site is impmtant to kites, if not exceedingly so in the context of the regional population.
Kites are observed with some level of regularity from West Goleta to Point Conception.
Whether the Paradiso site is" ... close to the westem end of Kite distribution along the South
Coast ... " is debatable.
A single observation of ( 18) kites on the adjacent property in November of2003 in no way
supports the assertion that the Paradiso property is " ... capable of occasional explosive vole
population surges ... "
The EIR offers the following summation of kite activity on the Paradiso site:
"The resulting information indicates that the site has been used for foraging on a year-round
basis in most, if not all years and that nesting has occurred in some, but not all years.
Observations also suggest that the site is used for foraging post-breeding, by adult and juvenile
kites that may have nested on adjacent properties. "
This characterization is both accurate and suppmted by the best available evidence.
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Response C3- 12
The summary of kite observations, although incomplete, is useful in understanding historical use
of the property by this species.

Response C3- 13
See response to Comment Response C3- 3.
Not only was the observation made by highly qualified biologists, it was recorded in the context
of systematic surveys to determine kite breeding status. This is in marked contrast to most of the
other information available on kite use of the property (including those presented in the comment
letter), which consist of relatively few opportunistic, intermittent observations made over short
duration.
The assertion that this observation " ... probably indicates a second brood breeding nearby ... " is
speculative, particularly in consideration of the context in which the observation was made and
by whom.
Fledging of(6) young from a single nest is unusual (if not unprecedented) in any case. It is
interesting in a regional context since reproductive success in the "Goleta Valley" was reported
as relatively low for 20 13.

Response C3- 14
The theory that rainfall promotes herbaceous growth that increases vole populations that benefit
kites is commonly held, if not scientifically demonstrated. But that in no way undermines the
credibility ofthe observation of(6) young being fledged fi·om the Paradiso nest in 2013.

Response C3- 15
Two observers, Paul Collins, Curator of Vertebrate Zoology at the Santa Barbara Museum of
Natural History, and John Davis IV, Senior Ecologist with Dudek were stationed side-by-side
while viewing the nest site through spotting scopes and binoculars. Observations of the nest site
were made over a three-hour period while recording behavior of fledglings and adult birds.
Presence of six (6) fledglings and two (2) adult white-tailed kites was thoroughly documented.

Response C3- 16
The two observers were stationed approximately 70 meters from the nest site at the closest point
from which data were recorded.

Response C3- 17
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Photographs were taken from the observation station using a Nikon D90 and 55-300mm zoom.
In the photographs only (up to) 5 fledglings were captured at one time (or were obvious in the
photo) due to consistent movement to and from neighboring trees, branches, and hidden nest
location, where one (1) fledging "hid out" as noted in the Dudek report. However that individual
was visible in the field of view of the spotting scope, although not entirely at any one moment;
branches and foliage ofthe tree canopy obscured full view.

Response C3- 18
Differences between adult and juvenile plumage were noted. Based on plumage characteristics,
the observers considered that the young birds were, on June 13, in the transition from nestlings to
fledglings. Plumage differences among juvenile birds was not noted.

Response C3- 19
The entire Paradiso property was surveyed for white-tailed kite nesting activity during each of
the seven (7) visits to the site during the late winter and spring of2013. Observations of kite
activity on adjacent, private properties were made only from the Paradiso site.

Response C3- 20
Foraging behavior was recorded and foraging territory mapped during 2013 surveys. Foraging
territory was very similar to that mapped in 2011, as noted in the Dudek report (see below).
Dudek (2013) Page 3: "Continual foraging, at times successful, was observed over the area west
of the Ocean Lot and Tomate Creek, north and south of the UPRR ROW, very similar to the
areas previously observed and delineated by Dudek (2011)." And: "The remainder of foraging
activities took place in two locations north of the eastern portion of the site across from US
Route 101, over the south-facing slope covered with annual grassland. The foraging activity was
similar to the areas previously observed and delineated by Dudek (2011)."
Small mammal trapping was not conducted during the 2013 white-tailed kite surveys. Value of
foraging habitat was inferred from several hours of observing kite behavior and mapping
preferred foraging territories. Similarity in foraging territories as mapped during 2011 and 2013
field surveys supports this inference. It is reasonable to conclude that the presence of a
successful nest with six fledglings is evidence of sufficient small mammal presence and
availability.

Response C3- 21
Follow-up surveys were not conducted. The goal of the 2013 nesting survey was to monitor nest
activity (success/failure) on the site. Once nest failure (Eagle Canyon) and success (Ocean Estate
lot) was confirmed by the presence of fledglings, surveys were discontinued.
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Response C3- 25
Documentation has been provided. See response to Comment #IS through #20.

Response C3- 26
Difficulty in studying and interpreting kite biology and behavior is acknowledged.
Reference to "en-or" in the Dudek study is unfounded. The surveys were done by highly
qualified, reputable biologists according to accepted protocols.

Response C3- 27
See responses to Comments #3 and #13.

Response C3- 28
The fledging of (6) kites from a single nest on the Paradiso property is unusual and interesting,
but not as compelling as is suggested by the reviewers. More conclusions are drawn and
questions raised by the reviewer than are scientifically possible based on this single incident.
And the observation is argued from both sides: first its credibility is questioned, then it's used as
a basis for suggesting that some unique and complex set of factors are at play.
Prey populations, if that directly correlates with reproductive output, can be highly variable from
site to site. The fact that reproductive success was high for this single nest in a local, if not
regional context may be due to other factors as well. These might include individual fitness of
the parent birds, less competition for food resources, or any number of factors. Observations
made over more than a decade, including those presented in the comment letter, enable a
reasonable characterization of kite use of the project site. The characterization made in the EIR
(see response to Comment #11) is accurate and provides sufficient basis for the impact analysis.

Response C3- 29
White-tailed kites tend to be more loyal to nesting ten-itories, rather than specific nest trees. Kite
nests are not of sturdy construction (as compared to larger raptor nests for example) and they are
unlikely to last through the non-breeding season. There are examples of kites using individual
trees for nesting more than once. And it's possible that kites could use a nesting platform from a
previous year, as suggested, though a review of the literature (e.g. Waian 1973) indicates this is
rare. But it's more likely they would construct a nest in another tree. In fact, it is not uncommon
for kites to begin construction on more than one nest simultaneously, eventually selecting the
one most prefen-ed for laying eggs and rearing young. Kites prefer to conceal their nests in the
tree canopy (as compared to an osprey, eagle, or even a red-tailed hawk), the character (density
and configuration) of which changes from year-to-year. Kites select nest sites that are hidden
and in a location that is proximate to good foraging habitat. The Ocean Estate development
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envelope was reconfigured to preserve the tree used for nesting in 2013. There are no
contradictions in the EIR text regarding nest use by kites.

Response C3- 30
Comment acknowledged.
See response to Comment #29.

Response C3- 31
There are only two successful kite breeding events documented on the property: 2002 and 2013.
Second pairs of kites attempted nesting (through nest construction) in both of those years, but did
not fledge young. There are two additional recorded observations of kites engaged in nest
building (2000, 2004), but nesting was not confirmed. Single or even two or three observations
of apparent mated or territorial pairs of kites in a given year is not conclusive evidence of
nesting.
See response to Comment C3- 10.

Response C3- 32
See response to Comment C3- 29.

Response C3- 33
An understanding of how those factors, which may vary dramatically from year-to-year,
influence nest site selection is beyond the scope of the EIR. For planning purposes, buffers are
most often prescriptive and subject to adjustment based on site context. It is a fact that there are
other suitable nest trees on the site that are proximate to prefen·ed foraging habitat. There is no
evidence of nest tree fidelity or even long-term or sustained use of this site for nesting by whitetailed kites.

Response C3- 34
The EIR (nor the Dudek report) in no way asserts that" ... .it's okay if we lose this site .... ". To
the contrary, the development envelope was reconfigured to preserve the tree used for nesting in
2013. More importantly, the mitigation includes preservation and management oflarge tracts of
foraging habitat in proximity to potential, future nesting trees. This measure is far more likely to
ensure long-tenn, sustained use of the site than simply preserving a single tree. The focus of the
mitigation is from a much larger, more realistic and practical perspective of habitat management

Response C3- 35
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The suggested method for determining a development setback is overly simplistic. Kite territory
size is highly variable, as recorded in the literature. Nest site selection is also highly variable.
To use one nesting event as the basis for establishing a setback ignores these facts.
Foraging territories on the site have been detennined and mapped through observation of hunting
behavior by professional biologists over more than one season. These areas have been
incorporated into the open space management plan. PTeservation of foraging habitat proximate
to suitable nest sites is the essential element in determining development setbacks.

Response C3- 36
Comment acknowledged. Also see response C3-37, below.

Response C3- 37
Adequacy of development setbacks or "buffers" is subject to much debate. Prescriptive
setbacks, as appear in many planning documents, are a good place to start. It is reasonable to
adjust setbacks based on site context and (in this case) characteristics of a particular nest site.
Kites are known to nest in proximity to occupied dwellings (i.e. within 50-100 feet). However, it
is acknowledged that setbacks of 75 feet for the driveway and 100 feet for the residence are the
minimum that could be considered reasonable.
It is useful to place this excerpt from the More Mesa (Rincon 2010) study in context. The study
also reported the following:
Females (assumed) were only observed to .flush directly from a nest on two occasions, both in
2008 and as a result ofa biologist walking along the edge ofthe riparian zone pausing briefly to
observe the newly discovered nest. Males (assumed) perching in close proximity to these nests
were observed to have vmying responses. While humans rarely elicited a response from the East
Pair males in 2008 and 2009, the Central Pair male in 2009 would typically always call and
flush to a more distant perch at a human's approach. Despite the proximity ofthe 2008 and 2009
West Pair nests to several main trails, few direct disturbance observations were made during
either year. The 2008 and 2009 West Pair males exhibited a similar response as described above
for the Central Pair male for humans approaching in the grassland areas. Biologists noted these
males were generally less disturbed by humans traveling on the main trail underneath the coast
live oaks in Drainage A (along the old railroad cut) than by those approaching through the
exposed grasslands. It is notable that one of the 2008 West Pair male 's primary near-nest perch
locations was < 50 feef.from this main trail. The male was rarely observed to flush.from this
perch as long as humans traveling on the trail belo-..1' kept moving. "

These observations suggest that behavioral response to human presence is highly variable. But
in general kites are relatively tolerant of human activity. Please also refer to Response C3-5,
above.
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Response C3- 38
The mitigation is properly focused on preservation and long-term management of unbroken
tracts of foraging habitat proximate to suitable nest trees. This is to be accomplished through
establishment of a 100+-acre conservation easement that includes preferred foraging territory for
white-tailed kites. Mitigation Measure BI 0-10 requires habitat restoration and management, in
part to improve and maintain nesting and foraging value for kites. Measures to improve
foraging value include both short term measures (mowing ruderal vegetation to enhance prey
accessibility) and long-term measures (habitat restoration and enhancement).

Response C3- 39
See Response C3- 5.

Response C3- 40
Pre-construction breeding season bird surveys are a standard condition of nearly all new
development projects. The condition is intended (in part) to comply with provisions of the
Federal Migratory Bird Treaty Act and California Fish and Game Code that prevent taking of
native bird species. Similar conditions have been successfully implemented for several
development projects in the Santa Barbara Region.

Response C3- 41
Planting of live oak trees would provide potential nest sites in the long-term. Planting of live
oaks is not intended to enhance foraging habitat (necessarily) or improve habitat for voles or
other prey species. Conversion of ruderal vegetation to a mosaic of annual and perennial
grassland and coastal sage scrub, in addition to seasonal mowing, as required by Mitigation
Measure BI0-1 0 is meant to improve habitat for voles and other native rodent species and thus
improve foraging opportunities for kites. The restoration plan will be submitted for review by
the County for adequacy.

Response C3- 42
A primary goal any restoration project is to provide or improve habitat for wildlife. No scientific
basis has been provided for the assertion that after 5 years, no wildlife would be present. Given
the level of research, effort, and considerable cost dedicated to habitat restoration, it would not
appear that this is a not a commonly held belief.

Response C3- 43
Habitat enhancement and restoration are commonly accepted as mitigation for areas lost to
development. Long-term studies of rodent populations are beyond the scope of the EIR. But
certainly, the issue will have to be addressed in developing the restoration plan.
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Response C3- 44
Concur. Mitigation Measure BI0-10(4) underscores the importance of adaptive management.

Response C3- 45
See responses to Comments #41, 42, and 43.

Response C3- 46
The "perch" trees have not been documented as nest trees. There is very little, if any "impact"
associated with planting oak trees. Planting oaks of this size has been effective and successful, if
somewhat costly, on many projects. It is likely that the trees will not be chosen as nest sites
within a five year period. However, effective management, if it is to be successful, must adopt a
long-term perspective in sustaining kite populations. To overlook the potential long-term
benefits of recruiting native trees as future nest sites is short-sighted.

Response C3- 47
Use of rodenticides and herbicides and pesticides cannot be prohibited on private residential or
agricultural properties. However, the applicant included in their project description a statement
that "Only organic and biodegradable fertilizers and pesticides/herbicides shall be used onsite. " In addition, rodenticide mitigation measure BI0-17a ensures effective implementation of
the measure and maximum feasible protect native rodents. The measure prohibits rodenticides of
all kinds within the approximately I 17-acre Open Space and Conservation Easement. Within the
development envelopes, anticoagulant rodenticides are prohibited in order to prevent/limit
rodenticide contact by non-target species. These rodenticides may only be used for noxious
species that compete with native rodent species. The purpose of the measure is to protect native
rodent species which serve as an important food source for white-tailed kites, while also
allowing limited rodenticide use for non-native nuisance species that compete with native
rodents. Rodenticides are only allowed within the development envelopes for non-native species,
while native species must be trapped and relocated.

Response C3- 48
Comment acknowledged.

Response C3- 49
See response to Comments #42, #43, #46, and #56.

Response C3- 50
Mowing of nearly the entire property was done on an annual basis for several years (1 0+)
following abandonment of the former oil and gas lease for fire hazard abatement. Prescriptive
mowing was suspended a few years ago. Kites continued to use the site for foraging throughout
this period. Biologists conducting systematic surveys to determine kite use of the property in
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2005, 2006, 2007 (Paul Collins) and more recently 2011 and 2012 (Paul Collins, John Davis,
David Compton) noticed apparent effects on foraging success which have been correlated (at
least in part) with mowing, which may affect prey abundance and accessibility and spread of
noxious weeds (predominantly wild mustard). Further research and experimentation will be
necessary to determine the optimal nature and frequency of various restoration treatments as is
suggested in

Response C3- 51
Comment acknowledged. MM-BI0-10 has been updated to reflect the revised dates as suggested
by the commenter.

Response C3- 52
The Conceptual Upland and Riparian Mitigation and Monitoring Plan is currently in draft form
and is available for review at the Planning and Development offices. Submittal of the final plan
for review and approval by the County will be required prior to issuance of the development
permit.
Development of a comprehensive, yet detailed management plan will require considerable
literature research. Each of the factors listed by the reviewer will need to be considered in
preparing the plan, with particular attention to the Adaptive Management Strategy, as required
by MM-BI0-10. Sustaining prey populations for kites is best accomplished through habitat
restoration and management. The plan is designed to restore habitat for voles and to increase the
prey population for white tailed kites.

Response C3- 53
See response to Comments #42 and #61.

Response C3- 54
a) The proposed development will not affect rodents at the population level.
b) The plan is specifically designed to restore habitat for rodents and increase the prey
population for white tailed kites.
c) The plan is specifically designed to restore habitat for rodents and increase the prey
population for white tailed kites.
d) This comment is speculative. Please see a-c, above.
e) Comment acknowledged. See response D3-2.
t) Comment acknowledged. As discussed in the EIR, there will be some loss of foraging
habitat for kites. The impact will be mitigated by preserving, improving, and managing
large areas observed through systematic survey to be preferred for foraging. These areas
will be protected within an open space conservation easement.
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g) The nest tree used in 2013 has been preserved through reconfiguration of the Ocean
Estate development envelope, with a development setback of 75 and 100 feet.
h) See response D2-24. There are several restrictions on night lighting to prevent '"ambient"
light from illuminating habitat sun-ounding the development envelope.
i) See response to Comments #42 and 61.
Response C3- 55. The habitat restoration plan, through its adaptive management strategy, must
contain provisions for same.
Response C3- 55
All of these points have merit and should be considered in designing the restoration/management
plan.
Response C3- 56
Captive propagation has proven successful in aiding recovery of threatened and endangered
species (e.g. black-footed ferret, Califomia condor, island fox), as noted. It is an extreme
measure that requires significant investment in time and money. It is not applicable to this
project. Sustaining prey populations for kites is better accomplished through habitat restoration
and management.
Response C3- 57
Mitigation measures embodied in MM BI0-9 and MM BI0-1 0 are sufficient to offset projectrelated impacts to white-tailed kites.
Response C3- 58
Systematic surveys to determine white-tailed kite use of the property were conducted during the
breeding and non-breeding season in 2005, 2006 and 2007 by professional biologist Paul Collins.
He made no observations of communal roosting by white-tailed kites. There are no records for
communal roosting on the Paradiso site.
Response C3- 59
Vulnerability of the local white-tailed kite population is acknowledged.
Response C3- 60
Projects in the Goleta area with potential to affect white-tailed kite have not provided restoration
of kite habitat on a similar scale. One example might be the "Bluffs at Sandpiper"' (Comstock
Homes) residential development on West Ellwood Mesa. This project involved setting aside a
large tract of open space (Sperling Preserve) partially to benefit wildlife and annual nesting
surveys for raptors during construction. The development is nearing completion and kites have
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nested within 1,000 feet (or less) ofthe development nearly every year since construction began
(2005). It should also be noted that a native grassland restoration effort was successfully
completed within the Sperling Preserve in an area that is regularly used by kites for hunting and
perching. Habitat restoration specifically to improve foraging value for white-tailed kites has not
been attempted in the Goleta area, at least not on the scale proposed for the Paradiso project.

Response C3~ 61
A primary (if not the primary) goal of every restoration project should be to reach the point
where the plant community is self-sustaining and full functional value for wildlife is achieved.
Other restoration efforts may not be comparable here, since an expressed goal is to improve
foraging value for kites.
See response to Comment #42.

Response C3- 62
Comment acknowledged.

Response C3~ 63
See response to Comment #38.

Response C3- 64
See response to Comments #41, #42, and #43.

Response C3- 65
See Response C3- 47regarding herbicides and pesticides. Constriction activities would be
temporary and would result in negligible impacts. MM BI0-9b limits nesting season
construction activities. See Responses D2-15, D2-19 and D2-20 for measures controlling
construction hours, dust generation, noise, etc. and discussing specific limitations on where
construction workers may go during construction activities (only with the development
envelopes). Equipment use for agricultural activities and/or vegetation clearance is allowed onsite by right currently and is not a proposed change as a part of the project.

Response C3- 66
See response to Comments #55, #56, and #61.

Response C3- 67
Comment acknowledged.

Exhibit 18
A-4-STB-14-0010

Existing View 1, looking toward Inland Estate from Highway 101 northbound

View 1, View of the proposed project

View 1, View of the proposed project with no foreground vegetation

EXHIBIT 19
A-4-STB-14-0010

SOURCE: Impact Sciences, Inc. – January 2012
FIGURE

3.1-12

Analysis of View 1
1116-001•07/12

Existing View 2, looking toward Inland Estate from Highway 101 northbound

View 2, View of the proposed project

View 2, View of the proposed project with no foreground vegetation
SOURCE: Impact Sciences, Inc. – January 2012
FIGURE

3.1-13

Analysis of View 2
1116-001•07/12

Existing View 3, looking toward Inland Estate from Highway 101 northbound

View 3, View of the proposed project

View 3, View of the proposed project with no foreground vegetation
SOURCE: Impact Sciences, Inc. – January 2012
FIGURE

3.1-14

Analysis of View 3
1116-001•07/12

Existing View 4, looking toward Ocean Estate from UPRR

View 4, View of the proposed project

View 4, View of the proposed project with no foreground vegetation
SOURCE: Impact Sciences, Inc. – January 2012
FIGURE

3.1-15

Analysis of View 4
1116-001•07/12

Existing View 5, looking toward Inland Estate from UPRR

View 5, View of the proposed project

View 5, View of the proposed project with no foreground vegetation
SOURCE: Impact Sciences, Inc. – January 2012
FIGURE
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Analysis of View 5
1116-001•07/12

Existing View 6, looking west toward the proposed rail bridge from UPRR

View 6, looking west, view of the proposed rail bridge

View 6, looking west, view of the proposed rail bridge with no foreground vegetation
SOURCE: Impact Sciences, Inc. – January 2012
FIGURE
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Analysis of View 6
1116-001•07/12

Mark L. Kram, Ph.D.
Santa &itbara PllUlliing Connrdssion
Sarita Barbara. California 93101
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Response to Comments. Regarding Proposed Paradiso .tJ%f·: Mare--Development, G"""a_v,....io.,....ta,california; RecolD,IJleO,dations for Resolving Uncertainties

Dear f;fonorable Plann.ing Commissioners:
My name is Dr. Mark Kram and I had the privilege of presenting to you at the most recent
hearing for the ptoposed Para<:Uso Del Mare development. During that hearing. I was able to
briefly· express my concerns about the hazardous materialS conditions and preVlQilS
cbatactedzation efforts perf<mned atthepropos(Xf southern development envelope (SDE),·t had
another appointmentfhat afternoon and Wa.s therefore not able to be present for the responses by
both the. applicant's representt~:tives a8 wen as representatives of Santa Barbara County. J did,
however~· review the recorded session. The purpose ofthis note is. to emphasize my concerns and
to tes~ond U> the comments ptesertted by others regarding these concerns.
Befote Iaddt.ess' !lpl!C.ific comments, I wa:ntto first state that throughout my career. my mission
has been to conduct my professional endeavors tisirig state-'of..the-art, non "'biased empirical
analyses, ®d that my sole pul'po8e for b~omihg involved is to ensure that government
repte$entatives make appropriate decisions based on fact and not· conjecture or association with
wh~1t has o¢curted at Other sites, as.- every hazardous release p~oject I've worked on. represented a
site-speciftc situation \Vith unique attributes. As you may know, I currently serve as tbe Chief
Scientist for GtoundsWell technologies, whi~h is known throughout the groundwater
remediation industry,as providing, some ofthe.,fuostadvallced·site·assessment and rna:na~em¢nt
servic~s to<governmerit agenci~ (both domestic and international) and private sector clients" A
key .service ·we provide is the rapid processing of complex environmental data: that can be
intuitively grasped by decislon""makers with varying backgrounds. 'We supplant models and
conjecture with empirical evidence; ana take painstaking precautions to articulate and quantify
the level of error introduced by spatse data sets and uncertainties. Due to our unique capabilities,
we've been awarded soh~ source federal cantracts justified by these qualifications.
Due to budgetary and technology constraints, our industry is plagued with challenges when it
comes to p:roper site characterization and determination of risk. While we continue to improve as
new technologies and revelations emerge, I can tell you with confidence that the status quo
implemented by most government agencies results in risks that could have been avoided if more
appropriate high resolution technologies were implemented during the characterization and
monitoring campaigns. During the hearing, Commissioner Brown asked Mr. Rejzek whether
there have been cases for which a clean regulatory bill of health has been issued and then at a
future date unacceptable risks were discovered. Mr. Rejzek correctly answered yes, but qualified
this as beirig a rare occurrence~ Top industry leaders may take objection to this qualifier, as
improper site ch~~eriz~tion is far more C01lltnon than-one would be led to believe based on
Mr. Rejzek's response. Expensive legal. disputes have transpired and are in progress as .a result of
tbese missed risks. For instance, there are currently thousands of buildings situated over dilute
T{ECEfVED
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Environmental Consulting Services
groundwater contaminant plutnes that are emitting toxic vapors that then enter these structures
and pose serious risks to occupants. For the majority of these sites, the vapor intrusion pathway
was not considered, or methods used to characterize the risks were non-continuous or
implemented at incorrect times to allow for characterization of worst case risk scenarios.
Regulatory rules were followed, minimum sampling requirements (e;g., 5-foot vertical spacing,
random soil vapor surveys) were met, and the regulators who were following protocol
unfortunately signed off on the project while unacceptable risks remained. As a result,
inhabitants of thousands of homes and buildings in California (including some prominent
buildings in downtown Santa Barbara) are currently being exposed to han:tiful chemicals. While
litlks to cancer are difficult to prove, tile potential exists. Furthertl;lore, profound legal risks
remain, whereby plaintiffs havebeen . awarded tens of millions or more by the courts, even When
regulators deemed the sites appropriate for gevelopmettt. These vapor intrusion risks could have
been :avoided if more conservative measures were required by the regulatory community during
the ~sessment phase ()f the project prior to approving development
While thete·ate talented regulators. in Santa .Jlarbara (Jm,mty.. regulatory protocol tends to be a. bit
behind state-of:.the-arttechnology because change,requires induStry reco!Wition that a new risk
or improved methQd mvst be considered~ and the11 co]}Sensus building must occur to establish
appr()priate guidance. Based on our observations. using continuous monitoring technol(Jgtes, l've
~en recruited by leaders within the Ameriqan Society of Testing and Materials (AS:TM) to
devel()p ~dards and guidance thatwill help regulators and consultants adopt new pr.o~ocol to
help address this significant hwnan risk, A special international syp1posium was convened this
p~Ja.nuary~ and I served as the co..Chair .of the event. During. the event, participants prep~ed a
ootllpr¢bensiv¢ list of recotl1lDendati(Jns for it)(}ustry professi9md~ and regulators, and this .bas
been disseminated to key standards development entities. including EPA, ASTM, and ITR¢.
Accept£ID.te @cl adopti.on by local Jegulatprs wiU require more ti:me, qut these changes are
certain.. Therefore, adhering to the minimum acceptable protocol is, in my opinion, not suffic~ent
(or this $i~ ·~·.we hllVethe opportunity to employ superior approaches in. a preemptive manner
with the understanding that these new rules and protocol wm be forthcoming.
What I am advocating for would not require a. tremendous amount of additional data collection
and assessment effort. It would be prudent for all parties to have key uncertainties resolved With
empirical evidence before making such an important decision that could potentially impa~t the
health of the community. Given that the applicant is proposing to build dwellings adjacent to
three abandoned oil wells, this would seem to warrant these .additional precautions. Speculation
and conjecture based on previous practices do not allow for decisions that are founded in good
science. As such, in order to resolve the uncertainties associated with the hazardous materials
componentofthe project, I prop0se requiring the following specific actions:
1)

EvaluateGroundwater Conditions: Collect groundwater samples by installing monitoring
wells in each ofthe.two ravines and testing for a suite of appropriate chemicals relat¢d to
oil well drilling activities (including the degreasing of soiled parts via solvents);
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2)
3)

Consulting Services

Test Well Seals for Possible Methane Leaks: Install three GasClams into the subsurface
at'OUJtd each ofthe three abandoned oil wells (for a total ofnine GasCiams), and monitor
continuously on at least an hourly basis through at least two complete barometric cycles;
Determine Lateral and Vertical Extent of Contamination within the SDE: Advance ten
pushes of a membrane interface probe (MIP) in a gridded map view pattern using a
Geoprobe direct push rig for vertically continuous assessment .of both petroleum and
halogenated volatile organic constituents as well as methane (e.g., use a flame ionization
detector). If ''hot spots" are detected, collect samples from corresponding depths for
further analyses~ Continue probe· advancement to depths encountering groundwater if
possible.

It: a.fter following these reC()tn,mendations, results ofthese additional characterization etfurts are
in agreement with the applicant's original. interpretation of the current risks; I will feel much
more comfortable about their conclusions.
I would like to now address the exchanges thattranspired near the end. ofthe hearing when the
applicant and County representatives responded to my comments:

The applicant maintains that understanding of groundwater levels is not conjecture. but is based
on recorded. levels· from adjacent locations. While this may be an acceptable assumption,. the
more important questions have to do with the concern about the potential presence of
contaroinated groundwater that could potentially represent a. long tettn exposure threat or impair
the seal haul.-out area if discharges to the beach:,area oceurred tbtough natural hydraulic gm,dients
exhibited at low tide~ It appeats that the depth tq.water argu1Ilent was. made by the applicant's
consultant to supportthe decision to not collect groundwater samples. However, it is ppssibleto
collect water samples fi:'Qm wells installed in nearby tnaP locatiOIJ_S exhibiting lower elevations
(e;g., in 1he ravimis). to be certain. Consistent with this line ofthinking1 Comtni~sioner CQoney
oofilmented, ••.Tif'hatl hear you saying is that you really don't know. because you are basing vour
assumptions on ggneralities about other properties, hut vou could do welllestiiig at various
places for the witter, even. thmlgh it mgy be deep ih some pltwes; it mlght.be shlJilower in others:
we 're ;ust !rJiing to understand ifthere. may be· C()ntamination.revealed by .olher wells;" These
uncertainties can be resolved by implementing recommendations #l and #3 above. ·

The applicant maintains that the satnp!ing intervals have been adopted by the County and by
DTSC. This is true. However, the County has the discretion and authority to require more
detailed site characterization actiVities when warranted. Given that EPNs position is that the
current 5-foot interval sampling protocol is flawed, that high resolution vertically continuous
sensor based probe systems provide far superior results, and thatthree abandoned oil wells are
located adjacent to the proposed SDE footprint, it is my professional opinion that a more pruqent
position is warranted. This is addressed in recommendations #2 and #3 above. Further
considerations includethe following:
I)

When initial locations for soil sampling were selected, how were these determined?

Page 3 of6

Mark L. Kram, Ph.D.
Environmental Consulting Services
2)
3)

Was it just by chance that the applicant's consultant selected locations ·where
contamination was identified?
What is the likelihood that the consultant selected locations that would reflect worst case
scenarios?

The applicant's consultant claimed that my reference to the LA situation whereby a building
exploded and a methane ordinance was adopted is not applicable to this project due to the
ongoing activities and relative high density ofabandoned wells in the LA region. I submit to you
that every site is unique. Furthermore, I consider three abandoned wells located within I 0 to 30
feet of the SDE to be extremely high density. Until empirical site-specific evidence afx>ut the
presence of methane in the subsurface is collected and analyzed using continuous monitoring
techniques (e.g., implementation .of recommendation #2 above), reaching appre>priate
conclusions about potentiaL vapor intrusion risks is.notcurrently possible.
In a related comment, the applicant's consultant accurately stated that the proposed project meets
DOOOR minimum setback requirements. Given the nature of this proje~t and the pending
regulatory cha,nges, it behooves us to apply more ·caution and thereby adopt more than the
minimum current setback requirements. As I mentioned in my presentation ari,d·pr~yious letters,
it has ·recently been noted that vapor intrusion risk conditions can. be dynamic. If surveys are
performed without this consideration, it is possible that ti,sks Cllt1 be. missed and that Wol'St case
scenarlos'Will not be characterized (Kram et aL, 2011; EPA, 2013; Kram et al., 2013; !Iolton et
aL, 2013). This principal applies to .both methane· as well a$ volatile organic ·compo11nds (VQCs).
In arecentinvestigation funded by the Department ofDefense (Holton et al., 201.3), oneofthe
most oomp'f¢hensiVe eontinuotts monitoring field efforts to-d;:ite was 'perfonne<i to evaluate the
natura.! variability ofcontanlinant concentrations entering. into home via vaporJntrusion. The
investigators cori<;.luded the following '"Use cfthe Mo. stmple,sampling schemes iilus/1'.ates that

a

there can be relaiivelv.high probabilities offdlse'-negative decisions andpocr characterizaticmol
lon.t{;;,term mean coneentrations with sparse· data sets IJ!Pical:lifcurrentpractice"; The principal
investigatorforthis effort isDr•. PaulJohnsonofASU, who.bas served as the CbiefEditor·ofthe
Pl'e$Qgious jottrilal (JrQU"IJd Water }.{qnitoring ®(/ R~m.er!iation,
i.s recpgnil;ed as one,of the
leading authorities in vapor intrusion. In fact* the industry standard vapor intrusion model is
referred to as the "John.son-Ettinget Model'\ and is l>ased on earlier work he performed that was
later adopted by regulatory agencies. These findings lead me to believe that regulations
(including DOGGR, DTSC and Sailta Barbara County recommended guidance) will catch up
with leading edge revelations and best management practices regarding methane and VOC vapor
intrusion risks by adopting continuous monitoring methods that I am advocating for as
recommendation #2 above. In fact, I am currently serving as co-author (by invitation) of an
ASTM standard guidance document to address this issue (ASTM, 2014), and I served as co,.
Chair of an ASTM International conference addressing. this issue in January of 2013 entitled
"Symp<)sium. on Continuous· Soil Gas Measurements: Worst Case Risk Parameters". A special
technical publication comprised of key symposium presentations and recommendations for
regulatory agencies is due for release in a few weeks (ASTM, 2013), and I had the honor of
serving. as co-Editor with Dr. Lome Everett, who is the Chair of the ASTM subcommittee
preparing vapor intrusion risk characterization standards.

and
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Mr. McCaw was asked about whether he has observed issues with well seals following
abandonment, and he replied that he had not. Mr. Rejzek stated that the wells were re-tested in
1996 (almost 18 years ago). It is highly unlikely that these well seals were evaluated using the
continuous monitoring approaches I am advocating for in recommendation #2.

Mr. Rejzek was asked about any previous explosions and mentioned an occurrence that
transpired around the current Bacara property, and that methane sensors are now deployed there.
This sugges~s that additional methane testing would be prudent to make sure similar issues do
not currently exist at the subject property.
Mr. Rejzekmentioned that a continuous coring device was adv~;Jnted to approx1ml:Jtely 75feet of
depth, This is not the same as continuously vertical sensing, as soil samples are not lOO percent
recoverable using traditional coring methods, so this char~cterization method is m>t vertically
continuous, I am recomm~nding (recommendation #3) the use of a membrane interface probe
(MIPJ sensing technology that is;cap~Ie of measuring concentration readings at centj.neter scale
vettie41 resolution (consistent with EPA's comments regarding migration of cOntaminants in the
subsurface). Mr. Rejzek al® mentioned that he did not believe tbai: deeper contamination would
.PQSt} a ri~k, ~nd that the material$ in question were of low viscosity. ThiS is not collsistehtWitlt
observations of contamination .at depths of 15 feet below grade. Deeper llligqttion sugg~s that
not an the hazardQus materials disposed of at the site were of low viscosity. Therefore the
potential for deeper migration oftoxlc materials remains, and a tnore thorough characterization is
warrante({ (e.g., recOtn1Tlendation #3).

Mr. R<?jZek was .asked wf:lether an earthquake could cause·me.thane . to come to the surface
through the abandoned wells. He mentioned that H2S would. he detected first. but it is qnknown
whether methane could be emitted. Note that in 1978 the OOJeta Earthquake registered..s;2 on the
Richter Scale,. With the most .intense ground motion regi$t¢t,y(l between Turnpike Road and
Winchester. Canyon Road (htfp!lfprojects.erLucsb.edu!sb eqst1978fl978.htrril)1 ·resulting in
dc!.tnage.to tbe airport atnl UCSB, and derailment of a il1QVing1tain. Additional seismicity has
been recorded in this region since that time. Therefore, it is highly likely that 1l1Qte wiU occur.
Wltether or not this would pose a methane exposure risk for tne subject propertY remains
uncertain. Consistent with Commissioner Cooney's comments, it would be prudent to require
sensors for methane and H2S given the proximity to the three abandoned wells.

When asked about pending EPA policy changes regarding vapor intrusion, Mr. Rejzek discussed
his understanding that there is concern about dynamics and the potential for more stringent future
requirements based on new revelations, but Stated that they did not observe volatile constituents
at the site. However, continuous monitoring approaches were not employed to evaluate for
VOCs or methane at the site.
Thank you for allowing me to address these key issues. It is my belief that by implementing the
three recommendations above, the community will have a much higher level of confidence that
prudent measures were taken to best protect people and ecological resources. It is my hope that
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the Commissioners will advocate for resolution of the remaining uncertainties while considering
Whether to accept or deny this project.
Thank you for your consideration.
Kindest Regards,
l
/.··'
."/£...1..... -:;......_.

MarklCtalll~ Ph.O., CGwP #471
3905 StateSt., #7-114
Sail~ Barbara, CA 93,105
&05-844,.6854
Marlckratt1@9ox.net
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