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LAW OFFICES OF THOMAS D. ROTH 
ONE MARKET, SPEAR TOWER, SUITE 3600 

SAN FRANCISCO, CALIFORNIA 94105 
(415) 293-7684 

(415) 435-2086 (Fax) 
rothlaw1@comcast.net 

 
 
      June 6, 2014 
 
 
 
By E-MAIL:  
Justin.Buhr@coastal.ca.gov 
California Coastal Commission 
Central Coast District Office 
Dan Carl, Deputy Director 
Madeline Cavalieri, District Manager 
725 Front Street, Suite 300 
Santa Cruz, CA 95060-4508 
 
 
RE:  Friends of Oceano Dunes' Points re Appeal No. A-3-GRB-14-0024 
(Grover Beach Lodge & Conference Center), Request for Continuance of 
Substantial Issue Hearing, Request for Commission Investigation of Implied 
Dedicated OHV Staging Area, and Response to Commission Staff Report 
 
Dear Mr. Carl, Ms Cavalieri and Commissioners:    
 
 This firm represents Friends of Oceano Dunes, a California not-for-profit 
corporation and watchdog association (Friends), representing approximately 
28,000 members and users of the Oceano Dunes State Vehicular Recreation 
Area (SVRA).  Friends represents businesses, environmentalists, equestrians, 
campers, fishermen, families and off-road enthusiasts who enjoy the benefits of 
public access to the coastal zone through responsible recreation at the Oceano 
Dunes SVRA. 
 

Friends:  
(1) files these response comments to the Commission staff report;  
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(2) requests a continuance of this hearing so that public agencies 
have sufficient time to respond to Friends’ Public Records Act requests 
regarding the historical use of the project site; and  

 
(3) asks that the Commission direct staff to follow standard 

Commission practice and policy and conduct its own investigation of the 
project site to document that the site is subject to an implied-in-law 
dedication to the public for the recreational purpose of off-highway vehicle 
(OHV) staging for members of the public using Oceano Dunes SVRA.  
 
 Friends respectfully requests a continuance of this hearing scheduled for 
June 11, 2014 because Friends has not yet received documents in response to 
Public Records Act ("PRA") requests to the City of Grover Beach ("City") and 
California Department of Parks and Recreation ("State Parks") related to the 
implied dedication area.  Documents responsive to these requests may provide 
additional information and evidence regarding the long-term use of the 
proposed project site as a staging area for off-highway vehicles (OHV) entering 
and exiting Oceano Dunes. 
 
 In addition, the Commission needs the time to conduct a 
study/investigation of the OHV implied dedication area, in accordance with the 
Commission’s policy of conducting an investigation when there is a possible or 
potential implied dedication on the relevant project site.  
  
 Friends has presented evidence that a large portion (or the entire project 
site) for the proposed Grover Beach Lodge and Conference Center (the 
"Project") has been impliedly dedicated as an OHV staging area for OHV 
recreating at Oceano Dunes SVRA.  As the California Supreme Court articulated 
in Gion v. Santa Cruz (1970) 2 Cal.3d 29, the land in question is often dedicated 
decades or more before a judicial determination of implied dedication is 
rendered.  As a result, the dedication may pre-date, and survive, transfers of title 
over time.   
 
 On May 12, 2014, Friends sent a Public Records Act (PRA) request to 
City to obtain records for this project site, including but not limited to maps, 
photographs, videotapes and other records showing the historical use of the 
area as well as ownership of the site and public use and enjoyment of the land. 
Friends also submitted a PRA request to State Parks on April 20, 2014 to obtain 
records regarding its acquisition of parcels for the SVRA and the project site.  
The City advised Friends that it would not produce documents until after June 
15, 2014.  State Parks, while producing some documents, has not produced any 
documents regarding the use of the proposed Project site. 
 
 Friends has acted with good faith and due diligence to obtain additional 
evidence prior to this hearing but has not yet received critical documents in 
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response to these PRA requests.  Additional time is needed to ensure that the 
"commission's public hearing on a permit matter shall be conducted in a 
manner deemed most suitable to ensure fundamental fairness to all parties 
concerned, and with a view toward securing all relevant information and material 
necessary to render a decision without unnecessary delay."  (14 C.C.R. § 13064) 
The courts have recognized that § 13064 is one of the Commission's regulations 
designed to enable a "fair opportunity to be heard and to place sufficient written 
material in the administrative record."  Rossco Holdings Inc. v. California (1989) 
212 Cal. App. 3d 642, 658, n.8.  Friends thus requests that the Commission 
continue the hearing for 60 days. (14 C.C.R. § 13070 ("A public hearing on an 
application may be completed in one commission meeting. However, the 
commission may vote to continue the hearing to a subsequent meeting.")  
 
 In addition, the Appeal Staff Report Substantial Issue Determination 
(http://documents.coastal.ca.gov/reports/2014/6/W16c-6-2014.pdf) for this 
Project states that the Commission needs more information to "determine 
whether an implied dedication has been established on the project site." (Staff 
Report, p.2)  Friends disagrees with this assessment.  However, since staff’s 
position is that it needs additional information, and that information may be 
located in State Parks’ or the City’s files, it is essential that the Commission 
continue the hearing so that the information may come to light.  
 

While the courts determine whether there is an implied dedication, Public 
Resources Code Section 30211 mandates that the Commission protect public 
implied dedication areas and is one of the public access policies that must be 
met in order for the Commission to find this Project is consistent with the 
Coastal Act policies.  The Commission's Interpretive Guidelines state that a 
project cannot be found consistent with the access provisions if it interferes with 
implied dedication in Section 30211.  According to the Commission’s own 
policies, the Commission must protect and not diminish a dedication even if the 
status is a possible or potential implied dedication.  Where there is evidence of 
historic public use that is documented with photographs or statements by users 
of the area, as here, the Commission’s policies compel it to conduct an 
investigation/study in order to obtain the information necessary to protect 
constitutional public access and to determine Section 30211 compliance. The 
Commission followed this process of continuance to enable the investigation in 
a prior similar case of implied dedication in 2003. Friends is simply requesting 
similar treatment and fairness.  
 
 Friends is also submitting the following points regarding the Staff Report 
for this substantial issue hearing: 
 
Point #1:  The Commission is Required to Protect, and Therefore 
Investigate/Study, Any Possible OHV Implied Dedication Area. 
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 The Commission is mandated to protect public access established by 
implied dedication, such as the OHV Staging area. Section 30211 mandates that 
"[d]evelopment shall not interfere with the public's right of access to the sea 
where acquired through use or legislative authorization… ." The Commission's 
Statewide Interpretive Guidelines on Public Access ("Interpretive Guidelines")1 
(available at this link http://www.gpo.gov/fdsys/pkg/CZIC-ht391-u5-
1980/xml/CZIC-ht391-u5-1980.xml and 
http://docs.lib.noaa.gov/noaa_documents/NOS/CZIC/93E552.pdf in Appendix A 
of Proceedings of a forum on recreational access to the coastal zone, and is 
incorporated herein by this reference) make clear that public right of access 
"acquired through use" means implied public dedication or public trust lands, as 
Friends has stated in these proceedings.  
  
 Section 30211 is also one of the provisions of the Coastal Act that sets 
forth a requirement for the provision of public access that must be met in order 
for the Commission to find a project is consistent with the provisions and 
policies of the Coastal Act.  (Interpretive Guidelines, p. 141) ("Additional 
provisions of Chapter 3 of the Coastal Act (Sections 30211 - 30214) set forth 
requirements for the provision of public access which must be met in order for 
the Commission to find a project consistent with the provisions and policies of 
the Act… . In addition to setting forth the Constitutional provision mandating 
that access to the public tidelands be maximized (Section 30210), Sections 
30211 and 30212 provide specific requirements to be met prior to finding a 
project consistent with the access provisions.")  The Interpretive Guidelines also 
state that a project cannot be found consistent with the access provisions if it 
interferes with implied dedication in Section 30211: "To meet the provisions of 
Section 30211 of the Act, development as defined above cannot interfere with 
the public right to use the sea where acquired through historical use or 
legislative authorization."   (Interpretive Guidelines, p. 142)  
 
 The Commission must protect and not diminish dedicated lands even if 
the status is a possible or potential implied dedication rights that are shown by 
evidence of either photographs or statements by users. In this Project, both 
photographs and a declaration regarding the elements of implied dedication 
have been submitted as evidence by Friends or are part of the administrative 
record: 
 

"To meet the provisions of Section 30211 of the Act, development 
as defined above cannot interfere with the public right to use the 

                                   
1 The Interpretive Guidelines have been cited by the courts. (See, e.g., Grupe v. California 
Coastal Commission (1985) 166 Cal. App. 3d 148); see also Georgia-Pacific Corp. v. California 
Coastal Commission (1982) 132 Cal. App. 3d 678 (Commission asked the trial court to take 
judicial notice of the guidelines).  
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sea where acquired through historical use or legislative 
authorization. Public prescriptive rights must, therefore, be 
protected wherever they exist. Where there is evidence of 
historic public use which has been documented through 
photographs or statements by users of the shoreline area, 
where a proposed development could interfere with the 
asserted historic use, the Commission should protect the 
possible prescriptive rights. Such rights can be preserved 
through recordation of access agreements acknowledging the 
existence of public rights on the site or by siting and designing 
the proposed development in a manner which does not 
interfere with the public rights. The actions taken by the 
Commission should not diminish the potential prescriptive 
rights in any way. The Commission may, however, allow 
development to be sited in an area of historic public use where 
equivalent areas for public access are provided;2 such 
compromise dedication areas should provide for equivalent 
area and use of the accessways. Where appropriate, the 
Commission should investigate the factual basis of the 
prescriptive rights and claim and include, in the permit file, any 
information available to document the historic public use of 
the subject site. Photographs of the site showing public use and 
affadavits of those claiming to have used the area in question 
should be included. The Commission, upon compiling such 
preliminary data, should request the Attorney General's office3 to 
advise the Commission on what actions, such as litigation to quiet 
title in the public, should be taken. Evidence of prescriptive use 
also indicates the need for dedication areas required under Section 
30212 of the Act. Requiring dedications of historic use areas under 
Section 30212 would protect any public rights while avoiding 
public and private litigation costs over the issue of prescriptive 
rights in a quiet title action." (Interpretive Guidelines, p. 142) 
(Emphasis added) 

 
    In order to protect constitutional public access and to determine Section 
30211 compliance, the Commission should conduct a study and investigation 

                                   
2 Friends disagrees with the Commission's interpretation that it has legal authority to allow 
development to be sited in an implied dedication area. In any event, even if the Commission did 
have such authority, the proposed parking area fails the Coastal Act and Commission standard 
of equivalent area and use since it does not guarantee staging for any OHV, and certainly not for 
the historical level of use.  
3 California Attorney General's Office, Implied Dedication and Prescriptive Rights Manual 
Relating to California Coastal Commission Matters (1989) and incorporated herein by this 
reference. 
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into the OHV implied dedication area. (Gregory Taylor, Assistant Attorney 
General, "Public Trust and Prescriptive Rights" (1980) (available at this link: 
http://www.gpo.gov/fdsys/pkg/CZIC-ht391-u5-1980/xml/CZIC-ht391-u5-
1980.xml, incorporated herein by this reference) This investigation should 
precede staff trying to first determine in a surface and conclusionary perspective 
whether the elements of implied dedication have been established: 
 

"Development shall not interfere with the public's right of access to 
the sea where acquired through use or legislative authorization, 
including, but not limited to, the use of dry sand and rocky coastal 
beaches to the first line of terrestrial vegetation. California Public 
Resources Code § 30211. Therefore, it is important to resolve 
the question of whether public prescriptive rights exist over 
property involved in a permit request. Before examining the 
elements necessary to establish public prescriptive rights in 
property, it is most necessary to emphasize the importance of a 
thorough factual investigation. Without such a study, it is 
impossible to make a determination regarding the existence of 
such public rights."  (p. 20) (Emphasis added) 

 
 As discussed in more detail in Point #3, Friends has submitted evidence 
documenting an implied dedication OHV Staging Area on the Project site. There 
is evidence of historic public use documented in photographs provided by 
Friends and the Project applicant, there are two declarations of Joel Suty 
establishing the legal elements of implied dedication, and there is no 
disagreement by State Parks or the City that the staging area does exist now 
and has existed for decades. The Project is proposed to be constructed on the 
implied dedication area and thus would destroy its use dedicated to the public. 
This is more than sufficient evidence to trigger the Commission's duty to ensure 
protection of the implied dedication rights by at the very least commencing an 
investigation/study.  
 
 A 2003 Staff Report on the potential implied dedication of the Cloyden 
Road trail is instructive on a few issues. (Cloyden Staff Report available at this 
link: http://www.coastal.ca.gov/lb/T16b-10-2003.pdf and is incorporated herein 
by this reference)   
 
(1)  In terms of the Commission's duty to protect implied dedication areas, it is 
irrelevant if other public access is provided by the project.   A familiar refrain in 
the Grover Beach Lodge case is that the applicant is providing new access to 
the coast with bike paths and trails.  Those efforts by the applicant are not 
legally adequate.  For instance, even Commission staff has rejected such efforts 
by other applicants in other permit applications: "If public prescriptive rights of 
access have accrued over trails in areas near other public access, Section 
30211 still requires that development not be allowed to interfere with those 
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rights. As such, despite the presence of nearby formal public access, the 
potential for public rights on the subject site is not precluded, and the 
Commission's duty to ensure that any development it approves does not 
interfere with any such rights continues to exist… .  Whether there are alternate 
trails is ultimately irrelevant to the question of whether approval of this project is 
consistent with Section 30211." (Cloyden Staff Report, p. 16) 
 
 It is also irrelevant in terms of the existence of an implied dedication. 
Whether or not the project provides alternative means of access to a public 
beach does not forgive the interference with an implied dedication of the OHV 
staging area. City of Long Beach v. Daugherty (1977) 75 Cal.App.3d 972  ("First, 
appellants point out that there are means of access to the public beach in 
question other than access by going over the subject properties, whereas in 
Gion and in Dietz, which were bounded by the high tideline, there were no 
means of access beyond the public tidelands. However, it does not appear from 
Gion-Dietz that the public is entitled to a recreational easement only in situations 
where that easement is the only means of access. Gion-Dietz is not so limited.") 
 
(2) Evidence in the 2003 Cloyden case is similar to the evidence presented by 
Friends, yet the Commission staff here has taken the inconsistent position that 
the evidence here is insufficient to establish a potential or possible implied 
dedication:  In both cases, evidence included photos of the implied dedication 
area on the project property, and declarations  that explained how long and for 
what purpose the area was used, use extended back to the 1960's, and the area 
provided public access to the coastline for recreational and beach activities. 
(Cloyden Staff Report, p. 19)  There is no legal requirement that more than one 
declaration be presented because establishment is not accomplished by a head 
count. In order to "more fully investigate potential public use of the subject site, 
Commission staff provided a number of 'Prescriptive Rights Study Public Use 
Questionnaire and Declarations' to the appellant for distribution and 
questionnaires were sent to members of the Fathomiers Dive Club . . . . In 
addition, aerial photographs from the years 1972-2001 were reviewed to 
determine if trails were present historically." (Cloyden Staff Report, p. 17)  By 
contrast, here, the Commission staff did not provide similar or any 
questionnaires or draft declarations to the members of Friends or others or 
review aerial photographs for the OHV staging area implied dedication. This is 
important because the Staff Report in the 2003 Cloyden case stated that a "full 
assessment of the degree to which the criteria for implied dedication has been 
met in this case could only be made after a more intensive investigation of the 
issue has been performed. A more broad survey of potential users of the site 
would provide very helpful information to augment the information gathered 
between the May Substantial Issue hearing and the date of this staff report." 
(Cloyden Staff Report, p. 21) (Emphasis added)  Indeed, the Commission made 
its determination in Cloyden as to whether there was an implied dedication only 
after a multi-month staff investigation, the mailing of questionnaires to 
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individuals with potential knowledge, a staff site visit and other investigative 
activity.  Thus, here, the Commission staff is  using a different legal and 
evidentiary standard in order to recommend a finding of no substantial issue – a 
standard that is inconsistent with its past policy and practice and the law.   
 
(3)  In the Cloyden case, staff initiated a prescriptive rights investigation in July 
2003 (after the substantial issue hearing in May), and as of September 2003, 
substantial evidence existed that indicated potential prescriptive rights at the 
site. The Staff Report indicates that the substantial issue hearing was in May 
2003 and the Staff Report was dated September 2003 after the investigation. 
(Cloyden Staff Report, pp. 1, 19, 21) The Staff Report concluded that 
"Substantial evidence has been presented to indicate that prescriptive rights of 
access to the ocean may have been acquired at this site and may be adversely 
impacted by development at this location." (Cloyden Staff Report, p. 22) 
However, here, Commission staff failed to undertake any implied dedication 
investigation.  
 
(4)  Where there is "substantial evidence of the existence of a public access right 
acquired through use, and a proposed development would interfere with that 
right, the Commission may deny a permit application under Public Resources 
Code Section 30211.  As an alternative to denial, the Commission may condition 
its approval on the development being modified or relocated in order to 
preclude the interference or adverse effect."   (Cloyden Staff Report, p. 21) 
 
 Here, the Commission staff is recommending the inverse of this standard: 
Instead of requiring the development be modified or relocated to protect the 
implied dedicated public OHV area, the staff is recommending that the 
dedicated area be relocated to protect the private commercial hotel where the 
new area for staging is not equivalent or functional.  
 
(5) When the implied dedicated area is located within 1,000 yards of the sea (as 
with the OHV staging area), then the 5- year period of use does not have to 
occur before March 1972 in order to establish public rights in the property. Civil 
Code Section 1009 provides that if lands are located more than 1,000 yards 
from the Pacific Ocean, its bays, and inlets, unless there has been a written, 
irrevocable offer of dedication or unless a government entity has improved, 
cleaned, maintained the lands, the five years of continual public use must have 
occurred prior to March 4, 1972. In this case, the subject site is within 1,000 
yards of the sea; therefore the required five-year period of use need not have 
occurred prior to March of 1972 in order to establish public rights in the 
property." (Cloyden Staff Report, p. 20)  
 
 Extinguishing and relocating the implied dedicated OHV Staging Area is 
also contrary to the Commission's policies set forth in its Public Access Action 
Plan (1999) (available at this link: 
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http://www.coastal.ca.gov/access/accesspl.pdf and incorporated herein by this 
reference). The Public Access Action Plan was prepared by the Commission to 
identify key issues and make recommendations for addressing problem areas 
and to provide an overview of the Commission's public access program. (p. i) 
The Commission notes that it is "one of several agencies in California charged 
with protecting and providing public coastal access." (p. i)  
 
 One of the three "key issues that affect the public’s ability to use and 
enjoy the coast for recreation" and an issue that the Commission identified as 
one of the "three priority areas of concern" is the identification, prioritizing, and 
protection or preservation of implied dedication lands, which are also referred to 
as public prescriptive rights as well as commencing studies to document the 
level of public use: 
 

"· Identifying all known historic trails, public use areas, etc. 
 
· Prioritizing those areas and initiating prescriptive rights studies to 
document the level of public use. 
 
· Working in concert with the Attorney General’s Office to ensure 
that any access rights that the public may have acquired are 
preserved." (p. iii)  

 
 When discussing the "threats to prescriptive rights," the Commission 
gives examples of implied dedication that are similar to the OHV Staging Area: 
 

"Prescriptive rights refer to public rights that are acquired over 
private lands. These rights occur as the public uses the land for 
recreational purposes . . . If the use meets certain legal criteria, 
then these historically used areas must be kept open for public use 
in perpetuity." (p. 38) (Emphasis added) 

 
 One recommendation to protect public implied dedication lands is for the 
Commission to "initiate prescriptive rights studies and, where appropriate, 
commence proceedings to legally establish public prescriptive rights. " (p. 40) 
  
 
Point #2:  Staff Report Describes the Issue as “Prescriptive Rights,” but this 
is a Case of Implied Dedication Under the Gion Standard, Which Is a 
Different Standard. 
 
 The Staff Report indicates that implied dedication is based upon 
prescriptive rights. (Staff Report, p. 9) The Staff Report uses the heading of 
"Prescriptive Rights."  (Staff Report, pp. 1, 2, 5, 7, 9) The Staff Report also 
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states that this OHV implied dedication is an easement rather than a fee interest 
when that status has not been determined yet. (Staff Report, p. 9) 
 
 This case involves a Gion implied dedication of the OHV Staging area.  
Gion v. City of Santa Cruz (1970) 2 Cal. 3d 29 noted that "[i]n determining the 
adverse use necessary to raise a conclusive presumption of dedication, 
analogies from the law of adverse possession and easement by prescriptive 
rights can be misleading."  As stated in Friends of the Trails v. Blasius (2000) 78 
Cal. App. 4th 810, the fee or easement interest is based on the "doctrine of 
implied-in-law dedication."   
 
 This case involves an implied in law public dedication of the OHV Staging 
area. The general rule under Gion is that five years of continual, substantial use 
of an area by public groups for recreational purposes prior to 1972 with 
knowledge of the property owner constitutes an implied in law public dedication. 
As demonstrated throughout these proceedings and below, Friends has met this 
legal standard.  
 
Point #3:  Friends has Provided Sufficient Evidence that Establishes More 
than a "Possible" or "Potential" Implied Dedication of the OHV Staging 
Area. 
 
 Point #3.1:  It is the Courts, Not the Commission, that Determine the 
Existence of an Implied Dedication. 
 
 Staff Report maintains "legalities of establishing an implied dedication" 
have not been established: 
 

"An Appellant contends that through adverse use of a portion of 
the project site as an informal staging area for OHV/RV access to 
the beach and dunes, dating back to the 1960’s, an implied 
dedication of this land as a recreation staging area has been 
perfected. The legalities of establishing an implied dedication in 
this instance are complicated and have not been established by 
the Appellant."  (Staff Report, p. 9) 

 
 As noted in a prior staff report involving the implied dedication of the 
Cloyden Road trail (Staff Report available at this link: 
http://www.coastal.ca.gov/lb/T16b-10-2003.pdf, incorporated herein by this 
reference), the authority to make a final determination on whether an implied 
dedication exists lies with the courts. (Cloyden Staff Report, p. 17)  
 
 Point #3.2:  There is No Legal Requirement That More Than One 
Witness Is Needed to Establish Implied Dedication When That Witness 
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States in a Declaration the Elements of Implied Dedication and Has 
Witnessed Many People Over the Years Using the Implied Dedication Area.  
 
 The Staff Report states that one declaration stating that the OHV Staging 
Area has been used for recreational purposes since the 1960's is not sufficient 
to establish an implied dedication: 
 

"Evidence supplied by the Appellant in support of this contention 
consists of a single declaration stating that the staging area “on 
Grand Avenue near the entrance to the beach” has consistently 
been used for staging purposes since the 1960’s (See page 1 of 
Exhibit 5, First Supplemental Declaration of Joel Suty.) This lone 
declaration does not provide sufficient evidence to discern the use 
of the land almost 50 years ago nor does it establish that there has 
been an implied dedication of an easement or the potential scope 
of that easement." (Staff Report, p. 9)  

 
 First, given the Commission staff's concern that Friends only provided the 
two declarations by Joel Suty (part of the record of these proceedings and 
incorporated herein by this reference), Friends now adds two more declarations 
by persons who are not members of Friends and thus provides 3 witnesses, 
similar to Burch v. Gombos discussed below:  Lauren Locker and David Cottrell. 
(Both declarations are attached to this submission and incorporated herein by 
this reference.)  
 
 While Friends has augmented the evidence, there is no legal requirement 
to do so. The courts focus on the substantive content of the requisite elements 
to establish sufficient evidence, not the number of people submitting testimony. 
Gion did not hold that a head count of how many declarations or witnesses 
provided evidence is the basis for determining implied dedication. Gion v. City of 
Santa Cruz (1970) 2 Cal. 3d 29.  In fact, in Burch v. Gombos (2000) 82 Cal. App. 
4th 352, only 3 witnesses testified about public recreational use prior to 1972 on 
a road that was the area in question for implied dedication:  "Dean offered no 
evidence controverting the testimony of Metzger, Nelson, and Cornick regarding 
public recreational usage of the roadway. Dean instead made various legal 
arguments that no public dedication could be found based on the evidence. The 
trial court disagreed and found that the road had been impliedly dedicated to 
the public prior to 1972." The Court of Appeal found that "while substantial 
evidence supports the finding of an implied dedication, we conclude that an 
issue remains as to the scope of the implied dedication" for the public 
recreational use.  Burch v. Gombos (2000) 82 Cal. App. 4th 352. 
  
 Second, it is common for implied dedications to be determined by the 
courts decades, even 100 years, after the dedication occurred.  See, e.g., Gion 
v. City of Santa Cruz (1970) 2 Cal. 3d 29.  The courts do not require "the same 
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exactitude and certainty of proof … as is properly required in a case of more 
recent events. The courts must go upon probabilities and presumptions. To do 
otherwise would be to destroy valid titles, not to sustain them.'"  Cherokee 
Valley Farms, Inc. v. Summerville Elementary School District (1973) 30 Cal. App. 
3d 579. 
 
 Point #3.3:  Friends has Provided Sufficient Evidence to Establish 
More Than a Potential or Possible Implied Dedication.  
 
 First, the Staff Report's contention that the only evidence provided by 
Friends is a single declaration stating that the area was used for OHV staging 
since the 1960's is simply not true.  In Friends' appeal and the proceedings held 
by the City, it incorporated by reference (and does so again here) its prior 
comments, declarations, exhibits and attached documents and photographs 
including but not limited to prior comments in this administrative process that 
support our claims as well as documents filed in our appeal.  
 
 Evidence provided by Friends, including three declarations, and 
additional evidence in the record establish the substantive elements of implied 
dedication:   
 

"Litigants, therefore, seeking to show that land has been dedicated 
to the public need only produce evidence that persons have used 
the land as they would have used public land. If the land involved is 
a beach or shoreline area, they should show that the land was used 
as if it were a public recreation area. If a road is involved, the 
litigants must show that it was used as if it were a public road. 
Evidence that the users looked to a governmental agency for 
maintenance of the land is significant in establishing an implied 
dedication to the public.  (Washington Blvd. Beach Co. v. City of 
Los Angeles (1940) 38 Cal.App.2d 135, 137-138 [100 P.2d 828]; 
Seaway Co. v. Attorney General (Tex.Civ.App. 1964) 375 S.W.2d 
923, 936-937.) 

 
"[The] thing of significance is that whoever wanted to use [the land] 
did so . . . when they wished to do so without asking permission 
and without protest from the land owners." (Seaway Co. v. 
Attorney General, supra, (Tex.Civ.App.) 375 S.W.2d 923, 936.)" 
Gion v. City of Santa Cruz (1970) 2 Cal. 3d 29. 

 
 The declarations, photographs and additional evidence submitted by 
Friends is adequate evidence to establish more than a potential or possible 
implied dedication; it is in fact sufficient to establish that an implied public 
dedication for OHV recreational staging exists.  The substantive content of the 
three Friends' declarations is very close to the nature of the testimony offered in 
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Burch v. Gombos (2000) 82 Cal.App.4th 352.  The witnesses in Burch testified 
about their public recreational use of the implied dedicated road:  using the road 
numerous times, seeing other people using the road, describing the road as a 
common place for users to enjoy, and using the road with groups of 2-15 or 
more friends or fellow motorcycle riders. "Dean offered no evidence 
controverting the testimony of Metzger, Nelson, and Cornick regarding public 
recreational usage of the roadway. Dean instead made various legal arguments 
that no public dedication could be found based on the evidence. The trial court 
disagreed and found that the road had been impliedly dedicated to the public 
prior to 1972." The Court of Appeal similarly found that "substantial evidence 
supports the finding of an implied dedication." 
 
 Moreover, the existence and use of the OHV staging area is not a secret; 
its use has been continuous for 50 years. Many implied dedication areas are 
hidden from public view, like a trail or path over property that is not in plain view. 
This OHV staging area is on the beach, adjacent to a local restaurant, and at the 
entrance of the Oceano Dunes SVRA that is visited by millions of tourists each 
year.  Neither the applicant, State Parks, the Commission nor the City of Grover 
Beach deny that the  area has been used for OHV staging for all of those 
decades.  No person or entity has submitted any testimony or evidence 
contradicting or disputing the testimony of Friends or the independent 
witnesses. 
 
 The Revised Final EIR (2012) includes Figures of aerial photographs 
showing the OHV Staging Area, complete with vehicles using the area.  (See, 
FEIR, Chapter 2, Project Description, pp. 2-5 and 2-6, 
http://www.grover.org/DocumentCenter/Home/View/2194, incorporated herein 
by this reference) The record also includes photographs submitted by Friends 
from 1972 and 1982.   
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 The FEIR discussed the existence of the OHV Staging area and the need 
to remove it in order to make room for the private lodge and conference center. 
State Parks has "allowed use of the project site" for an equestrian/OHV staging 
area since at least 1982.  (FEIR, Executive Summary, p. ES-11, 
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http://www.grover.org/DocumentCenter/Home/View/2191 incorporated herein 
by this reference) The "project site is being used as an unofficial staging area" 
for which a survey was conducted in 2010 regarding usage. (FEIR, Chapter 2, 
Project Description, p. 2-20. 
http://www.grover.org/DocumentCenter/Home/View/2194) Development plan 
objectives for this Project included "relocat[ing] the existing equestrian staging 
area."  (FEIR, Chapter 2, Project Description, p. 2-3 
http://www.grover.org/DocumentCenter/Home/View/2194 ) The entire FEIR is 
incorporated herein by this reference. 
 
 
 Point #3.4: The Applicant has Presented No Evidence to Contradict 
Friends' Evidence of an Implied Dedication. 
 
 The applicant, State Parks, the City and the Commission have not 
presented any evidence that there is not an implied dedication of the OHV 
Staging area. They have presented no evidence that the property owner 
between 1965-1971 allowed OHV staging by permission. They have presented 
no evidence that the owner during 1965-1971 took steps to halt the public 
recreational use of the OHV staging. The fact that the property owner sold the 
property to State Parks, as shown in the attached deed (incorporated herein by 
this reference), is further evidence that the property was being used for 
recreational purposes.  
   
 Point #4:  Merger Doctrine Does Not Apply to Public Trust Lands, 
such as the Implied Dedication OHV Staging Area.  
 
 The Staff Report states that the "it is unclear what the status of such an 
implied dedication for public access would be, given that the land is publicly 
owned."  (Staff Report, p. 2) The Staff Report continues that Friends cannot 
establish an implied dedication because the property is currently publicly 
owned: 
 

"Regardless, even if the Appellant were to provide more 
substantial evidence of prior adverse use of the land, the legalities 
of establishing an implied dedication of an easement under the 
facts in this case are unclear, given that the easement would have 
been in favor of the public, and the property is currently publicly 
owned." (Staff Report, p. 9) 

 
 The Staff Report implies that merger occurred if State became fee owner 
of land that included implied dedicated OHV area, but merger doctrine does not 
apply to such public trust lands. In People v. County of Marin (1894) 103 Cal. 
223, a road dedicated to the public in 1856 was located on State prison land 
that the State owned in fee since 1869. The California Supreme Court 
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characterized the argument that the State prison board had authority to 
authorize the closing of the dedicated road an "extraordinary" point. It was 
argued that when the State became fee owner of the land on which the implied 
dedication easement road existed, then the public easement merged in the 
estate acquired by the State for a prison. However, the merger doctrine applied 
generally to real property does not apply to land in trust for the public; instead, 
the implied dedication continues in trust for the objects and purposes for which 
the land was dedicated: 
 

"In the present case if it can be said the state holds the easement 
to all the highways within its boundaries, which under our statutes 
cannot, we think, be upheld, still, if it does so hold, it is as the 
representative of the people, and in trust for the objects of their 
creation, viz., to enable the people to pass and repass over such 
roads at will, and such easements are not held in the same right as 
the title of the state to lands which it has purchased. 
 
To attempt to apply the doctrine of merger to such a case is to 
wrest it from the objects of its creation and existence. In strictness 
all public highways belong to the state, which holds them for public 
use, subject to legislative control. In this commonwealth their 
custody and control outside of municipalities is confided to the 
supervisors of the several counties in which they are located."  
People v. County of Marin (1894) 103 Cal. 223 (Emphasis added) 

 
 Point #5:  Public Resources Code Section 30214 Does Not Provide 
the Commission with an Exception to Override an Implied Dedication or 
Limit Public Trust Rights by Destroying the OHV Staging Dedicated Area 
based on Claims of Equivalency in a General Public Parking Lot.  
 
 The Staff Report maintains that Public Resources Code Section 30214 
provides the Commission with authority to override an implied dedication area 
and thus, there is no substantial issue on implied OHV dedication. Commission 
staff argue that Section 30214 authorizes the Commission to "implement the 
public access policies of the coastal act to regulate the time, place and manner 
of access, depending on the facts of the case. Thus, even if there has been an 
implied public access dedication on this site, the project may be conditioned, 
consistent with the Coastal Act, to regulate the time, place and manner of that 
access . . . . Particularly relevant to the Appellant’s contentions here, the project 
will retain 160 parking spots for public use, some of which will be dedicated for 
use by elongated vehicles such as RV and equestrian vehicles typically used to 
support OHV and equestrian recreation. Thus, this contention does not raise a 
substantial issue." (Staff Report, pp. 9-10)  
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 The Coastal Act contains specific policies relating to public access in 
Sections 30210-30214. Yost v. Thomas (1984) 36 Cal. 3d 561.  The Commission 
must find that these public access requirements are met in order for it to find 
that this Project is consistent with the Coastal Act public access policies. Three 
of these statutory provisions mandate protection of public trust rights. Section 
30210 mandates that "[i]n carrying out the requirement of Section 4 of Article X 
of the California Constitution, maximum access, which shall be conspicuously 
posted, and recreational opportunities shall be provided for all the people 
consistent with public safety needs and the need to protect public rights, rights 
of private property owners, and natural resource areas from overuse."  
(Emphasis added) Carstens v. California Coastal Commission (1986) 182 Cal. 
App. 3d 277  ("Public Resources Code section 30210 makes specific reference 
to the public trust doctrine and emphasizes the need to consider public safety 
and private property interests. (See also Pub. Resources Code, §§ 30212, 
30214.)")   Section 30211 mandates "[d]evelopment shall not interfere with the 
public's right of access to the sea where acquired through use or legislative 
authorization, including, but not limited to, the use of dry sand and rocky coastal 
beaches to the first line of terrestrial vegetation."  (Emphasis added)  And, 
Section 30214(b) expressly states that it can not be used to limit public trust 
rights:  "Nothing in this section or any amendment thereto shall be construed as 
a limitation on the rights guaranteed to the public under Section 4 of Article X of 
the California Constitution." (Emphasis added) 
 
 Section 30212 "empowers the Coastal Commission to exact access 
dedications as a condition of approval for "new development projects" along the 
coast."  Grupe v. California Coastal Commission (1985) 166 Cal. App. 3d 148.  
The Commission's Statewide Interpretive Guidelines on Public Access 
("Interpretive Guidelines") (available at this link 
http://www.gpo.gov/fdsys/pkg/CZIC-ht391-u5-1980/xml/CZIC-ht391-u5-
1980.xml  and  
http://docs.lib.noaa.gov/noaa_documents/NOS/CZIC/93E552.pdf in Appendix A 
of Proceedings of a forum on recreational access to the coastal zone) explain 
that Section 30214 analysis governs how dedicated accessways should be 
accomplished for Section 30212 new developments, not implied public 
dedications like the OHV staging area:  
 

"The language of Public Resources Code Section 30212 makes 
clear that the Legislature concurred with the Commission's view, 
and concluded that all new development resulting in any 
intensification of land use generates sufficient burdens on public 
access to require access conditions in conjunction with that 
development. …In other words, Section 30212 of the Coastal Act 
indicates that all new development generates access burdens and 
that the only situations where access is not required are where 
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access itself would be inappropriate for public policy reasons." 
(Interpretive Guidelines, p. 143) 

 
 The time, place and manner criteria in Section 30214 are the basis for 
determining the type and extent of special conditions for Section 30212 access 
requirements: 
 

"The Legislature has recently enacted criteria to be considered in 
establishing access requirements that related to the "time, place 
and manner of public access .. ." (PRC 30214). These criteria 
provide the basis for determining the type and extent of any special 
condition for access requirements under Section 30212. As in the 
case of the Section 30212(a) tests, the criteria set forth in Section 
30214 focus on the appropriateness of access itself ("time, place 
and manner") and not on the particular impact of any proposed 
development. In every permit action, the commissions must 
therefore consider the criteria specified in Section 30214 and make 
findings where such criteria are applicable. These criteria focus on 
the physical aspects of the areas under consideration and on the 
type of access appropriate to the fragility of natural resources and 
the nature of development in the vicinity. The criteria also focus on 
the management aspects of providing public access.  

 
Thus, based on the historical evidence that development along the 
California coast results in many different ways in the preclusion of 
public use of the state-owned tidelands, based on the same 
conclusions by the Commission in adopting the Coastal Plan, and 
based upon the legislative expressions in both the 1972 and 1976 
Coastal Acts, the Commission concludes that all new development 
projects cause a sufficient burden on public access to warrant the 
imposition of access conditions as a condition to development, 
subject only to the exceptions specified by the Legislature. A 
finding of consistency with the public access policies of the 
Coastal Act accordingly can be made only if there are sufficient 
provisions for mitigating the burdens on impacts which the 
Legislature has found to be inherent in new development projects; 
unless one of the three stated exceptions is applicable, all new 
development located between the first public roadway and the 
shoreline must provide public access. Section 30212(a) and 30214 
of the Act set the framework for determining when access is 
required and under what conditions. Section 30212(a) states where 
access is required - in developments located between the first 
public road and shoreline and both to and along the coast - and 
establishing the three categories where access is not 
required. Section 30214 established criteria to be considered when 
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determining the "time, place and manner" of providing public 
access." (Interpretive Guidelines, p. 144) (Emphasis added) 

 
 Evidence of Section 30211 implied dedication or public prescriptive use 
"also indicates the need for dedication areas required under Section 30212 of 
the Act. Requiring dedications of historic use areas under Section 30212 would 
protect any public rights while avoiding public and private litigation costs over 
the issue of prescriptive rights in a quiet title action." (Interpretive Guidelines, p. 
142) In other words, public implied dedication is created from public use and is 
not created in the Section 30212 permit process.   
 
 The Staff Report maintains that Section 30214 also provides the 
Commission with authority to override an implied dedication area. The Staff's 
interpretation of Section 30214 for this Project is not only inconsistent with the 
Commission's own Interpretive Guidelines, but contrary to judicial decisions that 
the dedicated land is restricted to the uses for which the land was originally 
dedicated: For instance, in Burch v. Gombos (2000) 82 Cal.App.4th 352, the 
Court ruled: “We will reverse the denial of injunctive relief to appellants and 
remand for a determination of the scope of the public dedication. If the court 
concludes the dedication was too limited to permit commercial logging 
operations on the roadway, appellants will then be entitled to injunctive relief." 
Burch v. Gombos (2000) 82 Cal. App. 4th 352 (Emphasis added) 
 

Courts have likewise ruled similarly in other cases.  
 
 The Staff's interpretation that Section 30214 provides the Commission 
with authority to override an implied dedication area is contrary to judicial 
decisions that the government agencies do not have such authority to divert or 
withdraw the public trust lands from the dedicated uses:   
 

"[Land] which has been dedicated as a public park must be used in 
conformity with the terms of the dedication, and it is without the power of a 
municipality to divert or withdraw the land from use for park purposes." (Slavich 
v. Hamilton, 201 Cal. 299, 302 [257 P. 60]; City of Hermosa Beach v. Superior 
Court, 231 Cal.App.2d 295, 300 [41 Cal.Rptr. 796].) Such land is held upon what 
is loosely referred to as a "public trust," and any attempt to divert the use of the 
property from its dedicated purposes or uses incidental thereto is an ultra vires 
act. (City of Hermosa Beach, supra, 231 Cal.App.2d at pp. 299-300.)" Big Sur 
Properties v. Mott (1976) 62 Cal. App. 3d 99 (Emphasis added).  Thus, injunctive 
relief is available to enforce obligations flowing from the public trust and to 
prevent ultra vires actions. Save the Welwood Murray Memorial Library 
Committee v. City Council (1989) 215 Cal. App. 3d 1003. 
 
 If the Legislature intended to change the doctrine that governmental 
agencies do not have legal authority to transfer, lease or change the implied 
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dedication or divert public trust lands, then the Legislature would have made 
such intention clear by expressly stating so in Section 30214.  Big Sur 
Properties v. Mott (1976) 62 Cal. App. 3d 99 ("[It] is not to be presumed that the 
legislature in the enactment of statutes intends to overthrow long-established 
principles of law unless such intention is made clearly to appear either by 
express declaration or by necessary implication." (County of Los Angeles v. 
Frisbie, 19 Cal.2d 634, 644 [122 P.2d 526]; Theodor v. Superior Court, 8 Cal.3d 
77, 92 [104 Cal.Rptr. 226, 501 P.2d 234].) No such expression or necessity 
appears in section 5003.5.") Thus, the public trust and implied dedication 
doctrine limits agency discretion such that staff's interpretation that Section 
30214 authorizes the Commission to use time, place and manner restrictions 
and equivalency standards is not sufficiently explicit in Section 30214 to permit 
the interpretation presented by staff.  
 
 Moreover, as noted in Big Sur Properties v. Mott (1976) 62 Cal. App. 3d 
99, consideration must be provided to the consequences flowing from an 
interpretation of a statute to defeat the public trust doctrine: 
 

"Further, where uncertainty exists consideration may be given to 
the consequences that will flow from a particular interpretation." 
(Jaynes v. Stockton, 193 Cal.App.2d 47, 56 [14 Cal.Rptr. 49].) 
Clearly, the consequences of the application of section 5003.5, and 
other similar regulations, to defeat the public trust doctrine would 
result in a policy discouraging such gifts to the state for park 
purposes. Such an unwise intended result is not to be readily 
implied where another construction is possible. (City of El Monte v. 
City of Industry, 188 Cal.App.2d 774, 782 [10 Cal.Rptr. 802].) The 
provision of section 5003.5 granting a right-of-way to any person, 
firm or corporation is thus inapplicable to property donated to the 
state exclusively for use as a park." (Emphasis added) 

 
 For these reasons, the argument in the Staff Report that the Commission 
can eliminate the OHV implied dedicated Staging Area and replace it with a few 
parking spaces in a general public parking lot as permissible equivalency under 
Section 30214 is contrary to law.   
 
 Even if public trust lands could be legally transferred to a private 
commercial lodge with a CDP and lease, the proposed plan fails the test that 
access conditions must be reasonable.  Public Resources Code, § 30607 ("Any 
permit that is issued or any development or action approved on appeal, 
pursuant to this chapter, shall be subject to reasonable terms and conditions in 
order to ensure that such development or action will be in accordance with the 
provisions of this division.") 
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 The Project provides for the construction of a 150-room lodge and 
conference center, and provides for parking for the public and the lodge as the 
Project has amenities for the public who are not guests of the lodge, such as 
public viewing areas, picnic areas, golf course clubhouse, public access paths 
and boardwalks. (Staff Report, pp. 1, 5) In fact, "[o]nce completed, the entire 
project site will be open to the general public, except for the pool and private 
hotel rooms, which will only be accessible to hotel guests."  (Staff Report, p. 5)  
 
 The Project "will retain 160 parking spots for public use, some of which 
will be dedicated for use by elongated vehicles such as RV and equestrian 
vehicles typically used to support OHV and equestrian recreation. Thus, this 
contention does not raise a substantial issue… even if there has been an implied 
public access dedication on this site."  (Staff Report, pp. 9-10) Recreational 
opportunities are not a substantial issue according to staff because "State Parks 
has required that the area of public parking at the southeast corner of the site 
include diagonal pull-through parking spaces to accommodate over-sized 
vehicles. In addition, the beach provides ample space for RV vehicles 
associated with OHV use." (Staff Report, p. 11)  
 
 The Staff Report is confusing but discusses an equestrian staging area 
that appears to be the same as the "replacement staging area" for OHV staging 
that will provide space for 12 equestrian trailers: 
 

"The approved project includes an equestrian parking area north of 
West Grand Avenue that will provide space for 12 equestrian 
trailers (see Exhibit 1). Condition CDD-4 of the approval requires 
that the equestrian parking area is available for use prior to the 
start of construction.   

 
Furthermore, the City conducted a survey of the use by equestrians of the 

current unpaved staging lot. The results of this survey showed that no more than 
six trailers were present at any one time and there was only an average of 1.5 
equestrian trailers at the project site at any given time during the month-long 
survey period. Thus, the approved project is expected to provide sufficient 
parking for equestrians that will meet more than this average level of demand. 
Thus, the project can be found consistent with Coastal Act Sections 30211 and 
30252 and this contention does not raise a substantial issue."  (Staff Report, pp. 
12-13)  
 
 There is no equivalency or reasonableness of access terms when the 
"replacement" staging area is a general parking lot in which a few spaces are 
provided to try to accommodate over-sized vehicles.  Looking at the existing 
dedicated staging area in the figure photograph above shows that the space 
allowed for OHV staging is diminished considerably. Moreover, this 
"equivalency" plan does not even dedicate or reserve any of the pull-through 
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spaces to only OHV staging uses.  The conference center and the general public 
can use those spaces as well.  
 
 In addition, if the equestrian staging area and the OHV staging area are 
the same "staging area" that will be provided in the public parking lot, 12 spaces 
are "reserved" for equestrian and OHV use, and the survey shows 6 used by 
equestrian, leaving 6 spaces for OHV use. However, the FEIR indicates that is 
not adequate because "Current use is estimated to be an average of five horse 
trailers at any one time on the property, although as many as 12 horse trailers at 
any one time have been counted on the site," leaving no spaces for OHV 
staging. (FEIR, Executive Summary, p. ES-11, 
http://www.grover.org/DocumentCenter/Home/View/2191 and is incorporated 
herein by this reference) 
 
 There is nothing in Section 30214 that indicates it was meant to apply to 
implied-in-law dedication, and, such an interpretation violates Gion and its 
progeny.  In fact, Section 30214 states exactly the opposite under subsection 
(b), directing how Section 30214 can be interpreted, by mandating that the 
statute can not be construed to limit rights guaranteed to the public: "Nothing in 
this section or any amendment thereto shall be construed as a limitation on the 
rights guaranteed to the public under Section 4 of Article X of the California 
Constitution." (Emphasis added) 
 
Point #6:  Traffic Analysis Does Not Show Congestion and Public Access 
Impacts Because Traffic Analysis Excluded High Traffic Times for SVRA of 
Weekends and Holidays and Did Not Adequately Consider Impact of the 
West Grand Avenue Master Plan.  
 
 To counter Friends' issue that the project will result in increased traffic 
that reduces beach access, the Staff Report states that traffic studies show 
traffic will not be substantially impacted: 
 

"Furthermore, traffic studies have shown that traffic will not be 
substantially impacted and the same level of service will be 
maintained after the project is constructed, as is currently 
experienced in the project area." (Staff Report, p. 2) 

 
 The traffic studies prepared by the applicant and the City are flawed 
because they expressly exclude the busiest holiday weekends from the analysis.  
 
 For example, one of the traffic studies reported in the FEIR was 
conducted on July 15-17, 2010, or on a Thursday, Friday and Saturday, not on 
complete weekends or any holiday weekends.  (FEIR, Chapter 4.8 
Transportation/Traffic, p. 4-151, and is incorporated herein by this reference)  
The FEIR recognizes that weekends and holidays is the busy time for SVRA: 
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"West Grand Avenue is heavily used by recreational vehicles 
during busy summer weekends and holidays as this is one of the 
main entrances to the Oceano Dunes State Vehicular Recreation 
Area. For this reason, traffic counts were taken on Thursday, 
Friday, and Saturday in July during the peak summer period. These 
traffic counts therefore account for increased recreational uses at 
targeted intersections and road segments, such as West Grand 
Avenue and Highway 1. Using peak season counts will provide a 
reasonable worst-case scenario analysis. While holiday weekends 
may experience slightly higher traffic than non-holiday summer 
weekends, these represent specific special events. It would not be 
appropriate to analyze this project and size roadway and 
intersection facilities to account for special events such as holiday 
weekends."   (FEIR, Chapter 4.8 Transportation/Traffic, p. 4-155) 

 
 In addition, the Project did not adequately consider the impacts of the 
West Grand Avenue Master Plan (available at this link: 
http://www.grover.org/DocumentCenter/Home/View/1836  
and is incorporated herein by this reference) on this Project.  The West Grand 
Avenue Master Plan changed the traffic situation by reducing lanes and adding 
roundabouts at "key intersections" that cause flow restriction and congestion to 
an already congested beach area. (West Grand Avenue Master Plan, p. 103) The 
Grand Avenue Master Plan reduces the ability of users and visitors of Oceano 
Dunes SVRA to maneuver the large RVs down Grand Avenue since the plan 
contains many flow restrictions, including street width reduction and 
roundabouts. 
 
 The revised FEIR (dated January 2012 
(http://www.grover.org/DocumentCenter/Home/View/2192) states that the "the 
draft Grand Avenue Master Plan, currently in review by the City, proposes a 
roundabout at this intersection" of Highway 1/Grand Avenue."  (FEIR, Chapter 
4.8 Transportation/Traffic, p. 4-156, 
http://www.grover.org/DocumentCenter/Home/View/2204) However, the West 
Grand Avenue Master Plan was actually adopted by the City of Grover Beach on 
January 18, 2011 (http://www.grover.org/DocumentCenter/Home/View/2192) 
and thus an analysis of the Master Plan's impact on traffic could have been 
included in the 2012 revised FEIR.  
 The City has never officially changed the West Grand Avenue Master 
Plan. 
 
 It is not credible for the applicant to assert there will be minimal traffic 
impacts when it did not study the busiest times of the year, when a large 
percentage of overall traffic occurs, or the impacts of the West Grand Avenue 
Master Plan. 
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Point #7:  The Commission's Criteria Show That Friends has Raised 
Substantial Issues in this Appeal.  
 
 The Commission evaluates five factors (set forth in footnote 3 of the Staff 
Report) for substantial issue determinations, and each weighs in favor of 
Friends. This appeal raises significant questions under Section 30625(b) 
regarding conformity with the City's LCP and the public access and public 
recreation policies of the Coastal Act.  The public's substantial interest in access 
to the beach and SVRA will continue to be burdened with unlawful limitations by 
the City, limitations that are not consistent with its LCP, the Constitution, and 
the Coastal Act policies for public access and public recreation.   
 
 In determining whether an appeal raises a "significant question" as to 
conformity with the certified LCP, the Commission is guided by the following five 
factors: 
  
 1. The degree of factual and legal support for the local government's 
decision that the development is consistent with its LCP and with the public 
access policies of the Coastal Act. 
 
 The law and facts do not support the City's decision that the 
development is consistent with its LCP and with the public access and 
recreation policies of the Coastal Act and the California Constitution.  On the 
issue of implied dedicated OHV staging land, the California courts have made it 
clear that a government agency – whether the City, State Parks, or this 
Commission – does not have the legal authority to destroy the implied 
dedication public use OHV recreational staging area by issuing a CDP or 
executing a lease.  Issuance or approval of this CDP would be in violation of 
implied dedication law, the California Constitution, Coastal Act, City's LCP and 
the Commission's public trust duties. Government agencies, including the 
Commission do not have legal authority to lease, transfer, relocate, terminate, 
extinguish, or change the location or uses of the implied dedication by issuing a 
CDP to the Project applicant.  
 
 In addition, the CDP would not conform to the Coastal Act's public 
access policies expressly protecting public use dedication, such as Sections 
30211, 30210 and 30214(b). The City maintains that if the applicant provides 
bike paths and trails, then the applicant can extinguish the public access 
provided by the OHV dedicated area, which is contrary to law and Commission 
policy. It is also contrary to Commission policy and public trust doctrine to 
extinguish such public trust lands rather than modifying or relocating the project 
to prevent interference or impacts on the dedicated land. 
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 Moreover, the Legislature made it clear that "Nothing in this division shall 
be construed to authorize any local government, or to authorize the commission 
to require any local government, to exercise any power it does not already have 
under the Constitution and laws of this state or that is not specifically delegated 
pursuant to Section 30519."  Public Resources Code § 30005.5.  And, to 
achieve and protect the public's rights, "This division shall be liberally construed 
to accomplish its purposes and objectives." Public Resources Code § 30009.  
 
 Even if there were no implied dedication, the public also has a 
constitutional right of public access and recreational opportunities at Oceano 
Dunes SVRA, and these constitutional rights include maximizing, not reducing or 
eliminating, the recreational facilities of the OHV Staging Area and the RV Dump 
Station. The Staff Report recognizes what Friends has been saying in this case 
from the beginning:  The OHV Staging Area and the RV dump stations constitute 
"recreational facilities."  (Staff Report, p. 2 ("Although some recreational 
facilities, such as the RV dump stations, will be moved, adequate and available 
facilities will still be provided.") Significant issues arise based on inconsistency 
with the public access and recreation policies of the Coastal Act.  The Coastal 
Act recognizes that our Constitutional mandate of public access requires 
maximizing public access to the coast and recreational opportunities (§ 30210) 
by maximizing "public recreational opportunities" (§30001.5 (c)).  
 
 The Coastal Act's public access policies are designed to protect and 
preserve existing recreational facilities, which are part of the constitutional right 
of public access and recreational opportunities.  (§ 30213.  "Lower cost visitor 
and recreational facilities shall be protected, encouraged, and, where feasible, 
provided. Developments providing public recreational opportunities are 
preferred.") Relocation and reduction in size and functionality of the existing 
recreational facilities does not "protect" or "encourage" public access. 
 
 The small space provided at the "new" OHV staging area in the parking 
lot also violates public access policy § 30212.5.  "Wherever appropriate and 
feasible, public facilities, including parking areas or facilities, shall be distributed 
throughout an area so as to mitigate against the impacts, social and otherwise, 
of overcrowding or overuse by the public of any single area." The City plans to 
replace the dedicated OHV staging area by providing inadequate space at a 
parking lot that is generally for the public. The Staff Report indicates that only 12 
spaces will be provided at this "new staging area" when current use estimated 
at as many as 12 horse trailers at one time, leaving no spaces for OHV staging. 
This violates public access mandates in two ways. First, the space provided for 
the OHV staging is not functional or adequate. Two, the OHV staging area is in a 
public parking lot and so the general public will face the frustration, delays and 
inconvenience of trying to maneuver in an area where their own visibility could 
be impaired by the large trailers and recreational vehicles entering and exiting 
the parking lot to use the so-called new OHV staging area. The upshot is that for 
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both OHV users and the general public, a good day at the beach was impaired 
and obstructed by not complying with public access mandates. In Surfrider 
Foundation v. California Coastal Commission (1994) 26 Cal. App. 4th 151, the 
Court of Appeal addressed whether the installation of parking fee devices was 
consistent with the public access and recreational policies of the Coastal Act. 
The Court held that the public access policies included both physically impeding 
coastal access and also indirect effects: "[W]e conclude the public access and 
recreational policies of the Coastal Act should be broadly construed to 
encompass all impediments to access, whether direct or indirect, physical or 
nonphysical."  
 
 There is no factual or legal support for the City's consistency 
determination. No evidence has been proffered by the City, Applicant, or State 
Parks to controvert the documentary, photographic, or declaratory evidence 
provided by Friends. They have presented no evidence that the property owner 
between 1965-1971 allowed OHV staging by permission. They have presented 
no evidence that the owner during 1965-1971 took steps to halt the public 
recreational use of the OHV staging.  In fact, the applicant, City and State Parks 
have acknowledged the existence and use of the OHV staging area for decades.  
  
 Therefore, a substantial issue exists as to whether the attempted 
"withdrawal" of the implied dedication OHV area and replacement with a section 
of the general public parking lot is consistent with the public access and 
recreation polices of the Coastal Act and with the policies of the City's LCP as 
well as California's judicial decisions and our Constitution.  
 
 A substantial issue also arises with the private use of public beach 
recreational facilities as this development provides for the exclusive use of a 
public dedication OHV area for a private commercial lodge.  
 
 2.  The extent and scope of the development as approved by the local 
government. 
  
 The Commission earlier stated in this process that the scope of the 
development needed to be reduced to protect coastal resources. The issues 
raised by Friends (e.g., implied dedicated OHV staging area, recreational 
support facilities needed to use the SVRA and traffic congestion/circulation) 
show that the size and scale of the Project is not consistent with the Coastal 
Act, the City's LCP and the California law, e.g., the requirement that 
"[d]evelopment will not impact the resources or the public's use of the state 
park."  Public Resources Code § 5003.02.1(b)(3).   Traffic analysis for this 
project excluded the busiest holiday weekends, leaving a false conclusion about 
traffic impacts for the SVRA that receives millions of visitors each year.  
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 The extent and scope of this development is to try to extinguish and 
relocate public trust lands, or implied dedicated OHV staging area, that is one of 
the public rights that the Commission is charged with protecting as a cherished 
coastal resource. 
 
 In order to make room for the Project's lodge and conference center, the 
recreational support facilities of the implied dedicated OHV staging area and the 
RV Dump Station currently used by visitors to access the Oceano Dunes SVRA 
will be relocated from the project site to a new location off site. The result is that 
in terms of the coastal resource constraints of existing and future public access 
and recreation, this Project does not provide for maximum access, but 
frustrates, obstructs and impedes public access and recreational opportunities. 
If the Project cannot accommodate these public access and recreational 
resource constraints, then the size and scale of the Project should be decreased 
to preserve and protect the existing and future public access and recreational 
opportunities. However, the City has approved a CDP that does just the inverse: 
Removes existing recreational facilities and implied dedicated lands in order to 
provide space for the private lodge.  
 
 Coastal resource constraints include not only environmental constraints, 
but also protection of public access and recreation. In this case, the City plans 
to eliminate OHV implied dedication recreation use area by removing off-site to 
provide space for the private, commercial lodge. The City also plans to relocate 
the recreational facility of the RV Dump Station. The size and scope of the 
development obviously needs to be reduced when the City needs to remove two 
recreational facilities (one which is implied dedicated land) that have been 
historically used for years to provide public access to the SVRA in order to 
provide space for the private lodge. Both recreational facilities are the means by 
which the public obtains functional access to this SVRA that is designed as one 
of the few beach areas for OHV recreational activities.  
 
 3.  The significance of the coastal resources affected by the decision. 
 
 There might be no more significant coastal resource than public trust 
lands held in trust for the benefit of the public. The California Legislature 
deemed such dedicated lands as so significant that there are three key 
provisions in the Coastal Act public access policies covering public's rights to 
public dedicated/trust lands:  Sections 30211, 30210 and 30214(b). The 
Commission's own Interpretive Guidelines and Public Access Action Plan 
mandate it to protect public access established by implied dedication.  
 
 Coastal resources include environmental resources, public access, 
recreational resources and parking lots. The Commission has stated in this 
administrative record that the constraint of public access and recreation as 
applied to this case needs to be evaluated to determine how the Project impacts 
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existing public access and recreation. The Commission's Draft Sea-Level Rise 
Policy Guidance (incorporated herein by this reference) sets forth how the 
"Coastal Act requires that development avoid impacts to coastal resources," 
including recreational areas: "Public access and recreation resources include 
lateral and vertical public accessways, public access easements, beaches, 
recreation areas, public trust lands, and trails, including the California Coastal 
Trail." The City's plan includes the attempted elimination of a vital coastal 
resource of the public use implied dedication of the OHV staging area.  
  
 The City's answer of relocating the OHV staging area to a parking lot with 
less space impairs the southeastern parking lot, which is an important coastal 
resource to support beach visitation by the public and OHV users too. The LCP 
recognizes that traffic is already an issue. Further traffic impacts are related to 
the relocation of the RV Dump Station. Thus, the recreational facilities would not 
be protected as required by the implied dedication law, LCP, and Coastal Act.  
 
 4.  The precedential value of the local government's decision for future 
interpretations of its LCP. 
 
 This case sets a dangerous precedential value for the City's decision for 
future interpretations of its LCP and public trust lands.  
 
 One, the City believes that it has the right to extinguish or withdraw an 
implied dedication OHV staging area from public use. California courts 
recognize the existence of such implied dedication lands for the public, and thus 
the City is setting this case for litigation to protect implied dedications here and 
across California. The Implied OHV Recreational Use Public Dedication Staging 
Area provides the public with the legal right to use the dedicated land for its 
dedicated uses. The only authority that public entities have is in their role of 
trustees for the public to maintain the staging area in a proper and convenient 
manner for the exercise of the dedicated use by the public. The intended use of 
the dedicated area by the Project proponent for a hotel or lodge is not for uses 
incidental to or within the scope of the Implied OHV Recreational Use Public 
Dedication Staging Area but solely for the private commercial purposes of the 
proposed lodge, a use inconsistent with the dedication. The scope of the 
implied dedication is limited to OHV recreational uses and incidental uses 
thereto and does not include the commercial hotel and lodge interests of a 
private company. The dedicated staging area must be maintained for the benefit 
of the public without obstruction or limitations imposed for the benefit of a 
private commercial project.  
  
 Two, the City takes the view that public access is provided and thus 
consistent with its LCP when evaluating only the provision of transportation 
infrastructure by the development, such as bike paths, trails or roads. However, 
the City's LCP recognizes that public access infrastructure has two primary 
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components of (1) transportation (e.g., roads, paths, trails) and (2) interrelated 
recreational facilities – OHV staging area and RV Dump Station - which are 
required for SVRA's unique recreational opportunities, such as OHV riding and 
horse riding. 
 
 5.  Whether the appeal raises only local issues, or those of regional or 
statewide significance. 
 
 This appeals raises issues of regional and statewide significance, not only 
local issues because this appeal involves the public issue of how our public trust 
lands are protected from development as intended by our Legislature and 
mandated by our Courts. Two key issues include whether a City can ignore 
judicial decisions that dedicated land is restricted to the uses for which the land 
was originally dedicated. A private resort is clearly not within the scope of an 
OHV Staging area dedicated land. Another key issue is whether a City can 
ignore judicial decisions that it does not have legal authority to divert or 
withdraw the public trust land from its dedicated OHV recreational use.  
 
 The proper siting of a private, commercial resort is an important 
statewide and regional issue when construction of the resort needs to destroy a 
public use dedication of recreational OHV staging area for a SVRA that is used 
by millions of visitors and users statewide and nationally.  There are also issues 
of regional and statewide significance due to the public access resources at 
stake and the maximizing of public recreational opportunities. Another issue of 
statewide significance is can a City use different standards when analyzing 
whether recreational facilities are provided, maintained and protected, tilting the 
scales in favor of a private, commercial resort that is expected to yield 
significant financial benefits to the City. If the Constitutional mandate of public 
access and recreational opportunities and related recreational facilities is to 
maintain any significance in California, there cannot be one standard for the 
private, commercial interests and another standard for the general public.  
 
 In short, all the issues in this case raise a substantial issue because the 
issues involve implied dedicated land/public trust lands that have almost a 
sacred air about them because they are cherished public rights that the 
legislative and judicial branches of government have recognized and mandated 
be protected for the public and future generations.   
 
 For these reasons, the Commission should find there are substantial 
issues that must be heard on appeal regarding conformity with the LCP, the 
public access and public recreational policies of the Coastal Act, and implied 
dedicated land. Alternatively, the substantial issue hearing should be continued 
to provide Friends with time to obtain documents sought under the Public 
Records Act and likewise to allow the Commission time to conduct its required 
investigation regarding the OHV Staging Area Implied Dedication.   
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     Sincerely, 
     /s/ 
     Tom Roth 



DECLARATION OF LAUREN LOCKER

I, Lauren Locker, declare that the following declaration is true and accurate. 
The following is based on my personal knowledge and if called upon, I can 
competently testify as to the truthfulness of this declaration.

1.  I am not a member of the Friends of Oceano Dunes (Friends).  

2.  I have visited Oceano Dunes SVRA and used the OHV Staging Area 
twice a year on the average during 1968-1976 when I lived in California and 
thereafter continued visiting in occasional trips with family and friends over the 
years until around 2008, and plan to continue visiting SVRA and using the OHV 
Staging Area. 

3. The proposed project for the Grover Beach Lodge & Conference Center 
(Project) is seeking to relocate the long-standing staging area (on Grand Avenue 
near the entrance to the beach) for OHV that has currently and historically been 
used by the public and users of Oceano Dunes as a recreational staging area.  

4.  I used the OHV Staging Area for the typical preparation work needed 
before entering the SVRA for recreational activities such as changing tires, 
making sure tires were prepared for sand use, and to take dune buggies and 
OHV off trailers. 

5.  The OHV Staging Area is a wonderful community.  It was always open 
and I enjoyed using it as a recreational facility. There is such a nice feeling of 
community there, with local businesses welcoming us and even allowing us 
to use their hoses or spigots to fill our water containers. The local businesses 
were also very nice, welcomed us to their city and were helpful to newcomers, 
providing information, tips, tide tables, etc.  I usually saw a lot of other people at 
the Staging Area. We often travel with 2-5 families, meeting at the OHV Staging 
Area before proceeding to our shared beach site.  I usually observed many other 
people at the staging area, particularly on weekends and holidays, with people 



constantly coming and going and engaging in staging activities or uses, such 
as loading and unloading recreational vehicles from trucks or trailers, changing 
tires for sand or highway use and other preparatory actions on their vehicles so 
that the staging area allowed or enabled the public access to the OHV riding 
areas of SVRA. It is a very open area with the space needed to do the prep work 
necessary for using the SVRA for recreational activities.

6.  Over the years, there has been wide-spread use of the staging area 
by members of the public for staging and vehicle prep for recreational use at 
Oceano Dunes. I have witnessed many other people using the OHV Staging 
Area for the loading and unloading of vehicles from trailers, changing tires, and 
meeting and greeting other users.  Use of the staging area is a routine practice 
before proceeding with entering the SVRA. My observations of people using 
the staging area are not limited to friends and family. Rather, various different 
groups of people used the staging area, young and old, families, and tourists who 
had out-of-state license plates. Prior to becoming state land, and when the area 
was in private ownership, I used and observed others using the staging area 
for public recreational uses for more than 5 years without permission, objection, 
protest or interference by anyone, including the private property owner. My use 
of the staging area has been continuous, open, public and uninterrupted during 
1968-1976 for public recreational purposes and uses of the SVRA. 

7. I used the staging area in public ways, and observed many other 
people using the staging area, as we would use any public recreational area, 
people entering and exiting as they pleased.  My family and I used the staging 
area believing that the public has a right to such use. My family and I used the 
staging area whenever we wished to do so – it was continuous, regular, open 
and public use. I never experienced any restrictions or warnings from the 
property owner, and never asked or received permission or saw anyone asking 
permission to use the staging area. I never saw any signs or restrictions that use 
of the staging area was prohibited, never saw any "No Trespassing" signs, and 
never saw any structures, fencing or barricades preventing access to the staging 
area. We entered and used the staging area freely as we pleased and without 
any thought or worry just as you would use any recreational support facility or 
area that was open and available to the public. I never even saw any attempts to 
prevent, obstruct, object or interfere with public use of the staging area and 
never saw anyone being asked to leave the Staging Area or their vehicles 
ejected from the staging area. 



I declare under penalty of perjury under the laws of the State of California 
that the forgoing is true and correct.

 Executed this 4th day of June, 2014 at Phoenix, Arizona. 

 _________________

 Lauren Locker
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DECLARATION OF DAVID COTTRELL  
 
 
I, David Cottrell, declare that the following declaration is true and accurate. The 
following is based on my personal knowledge and if called upon, I can 
competently testify as to the truthfulness of this declaration. 
 
 
 1.  I am not a member nor have I ever been a member of the Friends of 
Oceano Dunes (Friends).   
 
 
 2.  It is my understanding that the proposed project for the Grover Beach 
Lodge & Conference Center (Project) is seeking to relocate the long-standing 
staging area (on Grand Avenue near the entrance to the beach) for off-highway 
vehicles (OHV) that is currently and has historically been used freely by the 
public and users of Oceano Dunes as a recreational vehicle staging area.  
 
 
 3.  During the years 1968-1975 when I lived in California, my family, 
friends, and I used the OHV Staging Area near the Oceano Dunes SVRA at least 
2-3 times each year. When at the OHV Staging Area over the years, I have 
witnessed at least 50 other members of the public using this important site for 
staging activities or uses, such as loading and unloading recreational vehicles 
from trucks or trailers, changing tires for sand or highway use and other 
preparatory actions on their vehicles so that the staging area allowed or enabled 
the public access to the OHV riding areas of SVRA.  
 
 
 4.  We used the OHV Staging Area for a variety of recreational purposes 
that were necessary before entering the Oceano Dunes SVRA, and later upon 
exiting the park. The OHV Staging Area is not just a matter of convenience, but a 
necessity and a matter of safety to the users and visitors of the SVRA. We used 
the OHV Staging Area to unload vehicles and motorcycles off of a trailer for use 
in the SVRA and afterward to reload the trailer safely. We needed the area to 
change tires needed for the SVRA, changing from street tires to sand tires and 
then back again for highway safety. The site has been the only place to perform 
such preparation activities safely separate from the flow of traffic and with a 
sufficiently large open space needed to perform preparation activities. A 40’ 
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motor home towing a trailer that needs additional room to drive a dune buggy 
off its trailer requires a large amount of space. We purchased all this equipment 
solely for the purpose of recreational activities in Oceano Dunes. 
 
 
 5.  The OHV Staging Area is also a historic area of unusually friendly 
shared activity. There is a great sense of community shared by the users and 
visitors to the area. We all shared tools, laughed, interacted, and we gave 
assistance to each other, whether inexperienced or experienced users. I always 
considered this community and spirit of cooperation and friendship as one of the 
joys of visiting the SVRA. This was only possible because we all stopped first in 
the Staging Area to accomplish the work that needed to be done, and there were 
always others there with us who were quick to assist in any way possible. 
Without this large area directly before the SVRA, traveling families would be on 
their own dealing with numerous problems that occur when entering an unusual 
environment with equipment that is not utilized in their daily activities. 
 
 

6.  Prior to becoming state land, and when the area was in private 
ownership, we used and observed numerous others using the Staging Area for 
public recreational uses for more than 6 years during 1968-1975.  

 
 
7.  We used the OHV Staging Area during 1968-1975 without permission, 

objection, protest or interference by anyone, including the private property 
owner. We did not even know whether there was a private property owner! Our 
use of the Staging Area has been continuous, open, public, unimpeded, and 
uninterrupted during those years for public recreational purposes and uses of 
the SVRA. There was no informal or official signage whatsoever, no signs 
showing restrictions or "No Trespassing", no gates and no fences to try to keep 
the public out of the OHV Staging Area. I considered the OHV Staging Area to 
be a public recreational area where we had a public right to use it. We used the 
staging area in public ways as we would use any public recreational area, people 
entering and exiting as they pleased.  My family and I used the staging area 
believing that the public has a right to such use. My family and I used the staging 
area whenever we wished to do so – it was continuous, regular, open and public 
use. I never experienced any restrictions or warnings from the property owner, 
and never asked or received permission or saw anyone asking permission to use 
the Staging Area. We entered and used the Staging Area freely as we pleased and 
without any thought or worry, just as you would use any recreational support 
facility or area that was open and available to the public. Nobody ever requested 
payment for use of the land. I never even saw any attempts to prevent, obstruct, 
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object or interfere with public use of the Staging Area and never saw anyone or 
their vehicles ejected from the Staging Area.  

 
 
8.  The public users of the Staging Area also respected the public use of the 

land, never loitering there beyond the time required to perform their necessary 
activities prior to entering or upon exiting the SVRA. Every time we used the 
area, we witnessed users entering the Staging Area, working on their equipment, 
and then immediately departing so that others could use the area. I never 
witnessed an unattended vehicle or heard from anyone else using the SVRA that 
anyone had misused the Staging Area for parking or camping. We all 
understood the important proper use of the Staging Area and were self-enforcing 
of its public use. 
 
 I declare under penalty of perjury under the laws of the State of California 
that the forgoing is true and correct. 
 
 
 Executed this 4th day of June, 2014 at Phoenix, Arizona.  
 
 
 _________________ 
David Cottrell 
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APPEAL STAFF REPORT 
SUBSTANTIAL ISSUE DETERMINATION 

Appeal Number: A-3-GRB-14-0024 (Grover Beach Lodge & Conference Center) 
 
Applicant: Pacifica Companies 
 
Appellants:  Deah Rudd; Friends of Oceano Dunes, Inc. by Jim Suty (President) 
 
Local Government: City of Grover Beach 
 
Local Decision: Approved with Conditions 
 
Location:  55 West Grand Avenue 
 
Project Description: Construction of a 150 room hotel, meeting space, restaurant, bar 

and conference center in four buildings, and associated parking.   
 
Staff Recommendation: No Substantial Issue 

SUMMARY OF STAFF RECOMMENDATION 
The City of Grover Beach approved a coastal development permit (CDP) for the construction of 
a 150 room lodge and conference center facility. The project also includes improvements to 
existing State Park facilities that are located within the project area. Some of the amenities the 
project will include are: boardwalks, picnic areas, public viewing areas, gift shops, public 
restrooms and showers, a restaurant, a bar, beach access, beach concessions and parking for both 
the public and the lodge. It should be noted that the issues surrounding this project were 
thoroughly considered when the Commission certified the project-driven LCP amendments 
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related to this project (LCPA GRB-1-12 Part 1). 

Two appeals were submitted in regards to the City-approved project. The Appellants’ main 
contentions are that: 1) a portion of the project site is subject to an implied dedication for the use 
of off-highway vehicle and equestrian staging; 2) the project will limit public beach access and 
recreational opportunities; 3) the project will result in the removal or relocation of recreational 
facilities; 4) the project will result in increased traffic which will reduce beach access; 5) the 
project will negatively impact visual resources; 6) the development does not properly minimize 
adverse impacts due to sea level rise and potential tsunami events; and 7) the project will have an 
adverse impact on water quality. 

The approved project is an allowed use at this location. The evidence presented to date has not 
provided enough information to determine whether an implied dedication has been established 
on the project site, and it is unclear what the status of such an implied dedication for public 
access would be, given that the land is publicly owned. In fact, the project will result in increased 
public access in this area. Although some recreational facilities, such as the RV dump stations, 
will be moved, adequate and available facilities will still be provided. Furthermore, traffic 
studies have shown that traffic will not be substantially impacted and the same level of service 
will be maintained after the project is constructed, as is currently experienced in the project area. 
The project has been sufficiently conditioned to limit negative impacts on visual resources. 
Finally, appropriate measures have been implemented to reduce potential water quality issues 
and to address the impacts of future sea level rise or tsunami events. 

As a result, staff recommends that the Commission determine that the appeal contentions do not 
raise a substantial LCP conformance issue, and that the Commission decline to take jurisdiction 
over the CDP for this project. The single motion necessary to implement this recommendation is 
found on page 4 below. 
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I. MOTION AND RESOLUTION  

Staff recommends a YES vote on the following motion. Passage of this motion would result in a 
finding of No Substantial Issue and adoption of the following resolution and findings. If the 
Commission finds No Substantial Issue, the Commission would not hear the application de novo 
and the local action would become final and effective. The motion passes only by an affirmative 
vote by a majority of the Commissioners present. 

Motion: I move that the Commission determine that Appeal Number A-3-GRB-14-0024 
raises no substantial issue with respect to the grounds on which the appeal has been filed 
under Section 30603. I recommend a yes vote. 

Resolution to Find No Substantial Issue. The Commission finds that Appeal Number A-
3-GRB-14-0024 does not present a substantial issue with respect to the grounds on which 
the appeal has been filed under Section 30603 of the Coastal Act regarding consistency 
with the Certified Local Coastal Plan and/or the public access and recreation policies of 
the Coastal Act. 

II. FINDINGS AND DECLARATIONS 

The Commission finds and declares as follows: 
 
A. PROJECT LOCATION, BACKGROUND, AND DESCRIPTION 
The City-approved Grover Beach Lodge site is located in the City of Grover Beach in San Luis 
Obispo County. The project site is located within the California Department of Parks and 
Recreation’s (State Park’s) Pismo State Beach unit at the terminus of West Grand Avenue where 
it meets the beach, in an area bounded by Le Sage Drive to the north, West Grand Avenue to the 
south, Meadow Creek to the east, and a back beach/dune area to the west. The area is bounded 
by Pismo State Beach to the west, the Pismo State Beach Restaurant and Golf Course to the 
north, the Le Sage RV Park to the east, and West Grand Avenue and Pismo State Beach dunes to 
the south. See Exhibit 1 for the project location map and project plans. 
 
Currently, although there are a significant number of overnight accommodations in the City 
outside of the coastal zone, there are no overnight accommodations within the City’s coastal 
zone area. The City and State Parks have envisioned a lodge and conference center facility at this 
location for some time, including through the City’s existing LCP, which was adopted in 1982 
and amended in 20001 specific to this site, and which was further amended in 20132 to provide 
for the lodge and conference center project that is the subject of this appeal. The 2013 LCP 
amendment included specific policies and implementation measures to accommodate a large-

                                                 
1 Grover Beach LCP Major Amendment 1-98, adopted January 12, 2000. 

2 Grover Beach LCP Majoar Amendment 1-12 Part 1, adopted April 11, 2013. 
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scale visitor-serving development on the site while protecting visual resources, public access, 
dune habitat and water quality, and assuring that hazards are avoided and minimized. 
 
The City-approved project permits the construction of a 150 room lodge and conference center 
facility. The lodge complex will consist of four major buildings. Building one will contain the 
lodge entry and lobby, check-in, restaurant and bar/lounge with outdoor seating, a second story 
public viewing area, gift shop, swimming pool, lodge maintenance facilities, and offices. 
Buildings two and three will contain guest rooms. Building four will contain the conference 
center, restroom facilities, outdoor observation deck and pre-function areas. Other improvements 
to existing facilities will include the Fin’s restaurant complex, boardwalks, picnic areas, and the 
golf course clubhouse. Once completed, the entire project site will be open to the general public, 
except for the pool and private hotel rooms, which will only be accessible to hotel guests. 
Multiple public access paths will be maintained throughout the site including a connection to the 
existing boardwalk which extends upcoast to the Pismo Beach pier and a trail along Meadow 
Creek.  
 
The project will provide 160 public parking spaces which will be distributed into three areas. A 
minimum of 40% of the site will remain landscaped open areas, which will consist entirely of 
native dune and riparian species. Extensive areas of pervious paving and on site runoff retention 
will allow for treatment of runoff prior to infiltration or discharge from the site. A 50-foot buffer 
zone will be established from Meadow Creek and a Habitat Restoration Plan will be 
implemented to ensure that all adjacent sensitive habitat areas are protected. The project has been 
designed to retain the public view corridors of the shoreline from West Grand Avenue, Highway 
1 and Le Sage Drive and the four buildings are designed to be compatible with the dune 
environment. Public paths on the west side of all buildings will ensure uninterrupted views of the 
dunes and shoreline, while a second story public viewing area will provide the public with 
additional views of the shoreline and dunes. Landscaping will include bermed sand dunes and 
shallow detention basins to emulate the dunes and slack ponds. A comprehensive lighting plan 
using best management practices will reduce lighting to the lowest levels allowed within public 
safety standards and the RV dump station will be relocated to the North Beach Campground with 
directional signage to aid in directing users to the new location. 
 
B. CITY OF GROVER BEACH CDP APPROVAL 
The City of Grover Beach City Council held a public hearing for the project on April 7, 2014. At 
the hearing, two parties raised objections to the proposed project. Ms. Deah Rudd raised 
concerns regarding public access, visual impacts and hazard mitigation impacts. Mr. Jim Suty, 
representing the Friends of Oceano Dunes, submitted correspondence that raised concerns 
regarding public access and indicated that there is potentially an implied dedication of an OHV 
recreational staging area within the project site. The City of Grover Beach approved the project 
with conditions at the April 7, 2014 hearing. Notice of the City Council’s action on the CDP was 
received in the Coastal Commission’s Central Coast District Office on April 14, 2014 (see 
Exhibit 2). The Coastal Commission’s ten-working day appeal period for this action began on 
April 15, 2014 and concluded at 5pm on April 28, 2014. Two valid appeals were received during 
the appeal period; the first from Ms. Deah Rudd (see Exhibit 4); and the second from Mr. Jim 
Suty on behalf of the Friends of Oceano Dunes (see Exhibit 3). 
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C. APPEAL PROCEDURES 
Coastal Act Section 30603 provides for the appeal to the Coastal Commission of certain CDP 
decisions in jurisdictions with certified LCPs. The following categories of local CDP decisions 
are appealable: (a) approval of CDPs for development that is located (1) between the sea and the 
first public road paralleling the sea or within 300 feet of the inland extent of any beach or of the 
mean high tide line of the sea where there is no beach, whichever is the greater distance, (2) on 
tidelands, submerged lands, public trust lands, within 100 feet of any wetland, estuary, or stream, 
or within 300 feet of the top of the seaward face of any coastal bluff, and (3) in a sensitive 
coastal resource area; or (b) for counties, approval of CDPs for development that is not 
designated as the principal permitted use under the LCP. In addition, any local action (approval 
or denial) on a CDP for a major public works project (including a publicly financed recreational 
facility and/or a special district development) or an energy facility is appealable to the 
Commission. This project is appealable because it is located between the sea and the first public 
road paralleling the sea, within 300 feet of the beach and within 100 feet of a stream (Meadow 
Creek).  
 
The grounds for appeal under Section 30603 are limited to allegations that the development does 
not conform to the certified LCP or to the public access policies of the Coastal Act. Section 
30625(b) of the Coastal Act requires the Commission to conduct a de novo CDP hearing on an 
appealed project unless a majority of the Commission finds that “no substantial issue” is raised 
by such allegations.3 Under Section 30604(b), if the Commission conducts a de novo hearing and 
ultimately approves a CDP for a project, the Commission must find that the proposed 
development is in conformity with the certified LCP. If a CDP is approved for a project that is 
located between the nearest public road and the sea or the shoreline of any body of water located 
within the coastal zone, Section 30604(c) also requires an additional specific finding that the 
development is in conformity with the public access and recreation policies of Chapter 3 of the 
Coastal Act. This project includes components that are located between the nearest public road 
and the sea and thus this additional finding would need to be made if the Commission were to 
approve the project following a de novo hearing. 
 
The only persons qualified to testify before the Commission on the substantial issue question are 
the Applicant, persons who made their views known before the local government (or their 
representatives), and the local government. Testimony from other persons regarding substantial 
issue must be submitted in writing. Any person may testify during the de novo CDP 
determination stage of an appeal. 
 
                                                 
3 The term “substantial issue” is not defined in the Coastal Act or in its implementing regulations. In previous 
decisions on appeals, the Commission has generally been guided by the following factors in making substantial issue 
determinations: the degree of factual and legal support for the local government’s decision; the extent and scope of 
the development as approved or denied by the local government; the significance of the coastal resources affected by 
the decision; the precedential value of the local government's decision for future interpretations of its LCP; and, 
whether the appeal raises only local issues as opposed to those of regional or statewide significance. Even when the 
Commission chooses not to hear an appeal, appellants nevertheless may obtain judicial review of a local 
government’s CDP decision by filing a petition for a writ of mandate pursuant to the Code of Civil Procedure, 
Section 1094.5. In this case, for the reasons discussed further below, the Commission exercises its discretion and 
determines that the development approved by the County does not raise a substantial issue with regard to the 
Appellants’ contentions. 
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D. SUMMARY OF APPEAL CONTENTIONS 
Two appeals of the City-approved project were received. 
 
The Friends of Oceano Dunes cite numerous Coastal Act and LCP policies and contend that: 1) a 
portion of the project site is subject to an implied dedication for the use of off-highway vehicles 
(OHVs) and equestrian staging; 2) the project will limit public beach access and recreational 
opportunities; 3) the project will result in the removal or relocation of recreational facilities; and 
4) the project will result in increased traffic which will reduce beach access. Please see Exhibit 3 
for the full appeal document and Exhibit 5 for the Appellant’s supplemental declarations. 
 
The Appellant Deah Rudd does not cite any LCP policies but does cite Coastal Act sections 
30211, 30251, 30252, 30253, and contends that: 1) the project will limit public beach access and 
recreational opportunities; 2) the project will negatively impact visual resources; 3) the 
development does not properly minimize adverse impacts due to sea level rise and potential 
tsunami events; and 4) the project will have an adverse impact on water quality. Please see 
Exhibit 4 for the full appeal document. 
 
E. SUBSTANTIAL ISSUE DETERMINATION 
Public Access 
Coastal Act Section 30604(c) requires that every coastal development permit issued for any 
development between the nearest public road and the sea “shall include a specific finding that the 
development is in conformity with the public access and public recreation policies of [Coastal 
Act] Chapter 3.” The proposed project is located seaward of the first through public road 
(Highway One). Coastal Act Sections 30210 through 30213, 30221 and 30223 specifically 
protect public access and recreation. In addition, an Appellant has cited Coastal Act Section 
30252, which requires that new development should maintain and enhance public access to the 
coast. In particular: 
 

Section 30210. In carrying out the requirement of Section 4 of Article X of the California 
Constitution, maximum access, which shall be conspicuously posted, and recreational 
opportunities shall be provided for all the people consistent with public safety needs and the 
need to protect public rights, rights of private property owners, and natural resource areas 
from overuse. 

Section 30211. Development shall not interfere with the public's right of access to the sea 
where acquired through use or legislative authorization, including, but not limited to, the use 
of dry sand and rocky coastal beaches to the first line of terrestrial vegetation. 

Section 30212.5. Public facilities; distribution. Wherever appropriate and feasible, public 
facilities, including parking areas or facilities, shall be distributed throughout an area so as 
to mitigate against the impacts, social or otherwise, of overcrowding or overuse by the public 
of any single area. 

30213. Lower cost visitor and recreational facilities shall be protected, encouraged, and, 
where feasible, provided. Developments providing public recreational opportunities are 
preferred. … 
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30214.  (a) The public access policies of this article shall be implemented in a manner 
that takes into account the need to regulate the time, place, and manner of public access 
depending on the facts and circumstances in each case including, but not limited to, the 
following: 

   (1) Topographic and geologic site characteristics. 

   (2) The capacity of the site to sustain use and at what level of intensity. 

   (3) The appropriateness of limiting public access to the right to pass and repass 
depending on such factors as the fragility of the natural resources in the area and the 
proximity of the access area to adjacent residential uses. 

   (4) The need to provide for the management of access areas so as to protect the privacy 
of adjacent property owners and to protect the aesthetic values of the area by providing 
for the collection of litter. 

   (b) It is the intent of the Legislature that the public access policies of this article be 
carried out in a reasonable manner that considers the equities and that balances the 
rights of the individual property owner with the public's constitutional right of access 
pursuant to Section 4 of Article X of the California Constitution. 

Nothing in this section or any amendment thereto shall be construed as a limitation on 
the rights guaranteed to the public under Section 4 of Article X of the California 
Constitution. 

30221. Oceanfront land suitable for recreational use shall be protected for recreational 
use and development unless present and foreseeable future demand for public or 
commercial recreational activities that could be accommodated on the property is 
already adequately provided for in the area. 

30223. Upland areas necessary to support coastal recreational uses shall be reserved for 
such uses, where feasible. 

Section 30252. Maintenance and enhancement of public access. The location and amount 
of new development should maintain and enhance public access to the coast by (1) 
facilitating the provision or extension of transit service, (2) providing commercial facilities 
within or adjoining residential development or in other areas that will minimize the use of 
coastal access roads, (3) providing nonautomobile circulation within the development, (4) 
providing adequate parking facilities or providing substitute means of serving the 
development with public transportation, (5) assuring the potential for public transit for high 
intensity uses such as high-rise office buildings, and by (6) assuring that the recreation needs 
of new residents will not overload nearby coastal recreation areas by correlating the amount 
of development with local park acquisition and development plans with the provision of 
onsite recreational facilities to serve the new development. 

The City of Grover Beach’s LCP contains a number of policies specific to the project site that 
require public access to be provided, maintained and maximized, including the following:  
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5.7 Recommendations 
A. Maximum Access 
Ensure that maximum public coastal access be provided through: 
1. Policies  

a. No future development shall be permitted which obstructs access to the dunes, 
beach and shoreline from Highway 1 within City limits. New development west of 
Highway 1 shall provide access to the dunes, beach and shoreline if adequate 
access does not already exist nearby. 

b. The City, in cooperation with the California Department of Parks and Recreation 
and other public agencies and private interests, shall utilize all opportunities to 
provide additional public access except if it is inconsistent with public safety or 
the protection of fragile coastal resources or if adequate access exists nearby. 

c. The provision of vehicular and pedestrian access to the beach from Grand Avenue 
shall be maintained. 

 
2. Actions 

a. The California Department of Parks and Recreation shall provide off-beach, off-
road parking in the general vicinity of the existing restaurant and the existing golf 
course. This area should have about 160 public parking spaces. 

 

Analysis 
 
Public Access and Recreation 
Both Appellants raise several contentions that the development is inconsistent with the Coastal 
Act and LCP policies related to the provision of public access. See Exhibits 3 and 4 for the 
Appellants’ contentions. 
 
Prescriptive Rights 
An Appellant contends that through adverse use of a portion of the project site as an informal 
staging area for OHV/RV access to the beach and dunes, dating back to the 1960’s, an implied 
dedication of this land as a recreation staging area has been perfected. The legalities of 
establishing an implied dedication in this instance are complicated and have not been established 
by the Appellant. Evidence supplied by the Appellant in support of this contention consists of a 
single declaration stating that the staging area “on Grand Avenue near the entrance to the beach” 
has consistently been used for staging purposes since the 1960’s (See page 1 of Exhibit 5,  First 
Supplemental Declaration of Joel Suty.) This lone declaration does not provide sufficient 
evidence to discern the use of the land almost 50 years ago nor does it establish that there has 
been an implied dedication of an easement or the potential scope of that easement. Regardless, 
even if the Appellant were to provide more substantial evidence of prior adverse use of the land, 
the legalities of establishing an implied dedication of an easement under the facts in this case are 
unclear, given that the easement would have been in favor of the public, and the property is 
currently publicly owned. 
 
In addition, Coastal Act Section 30214 directs the Commission to implement the public access 
policies of the coastal act to regulate the time, place and manner of access, depending on the 
facts of the case. Thus, even if there has been an implied public access dedication on this site, the 
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project may be conditioned, consistent with the Coastal Act, to regulate the time, place and 
manner of that access.  In prior consideration of the conformity of the Grover Beach LCP 
amendments with the Coastal Act, the Commission determined that the Grover Beach Lodge 
project would provide maximum public access, consistent with the Coastal Act. Particularly 
relevant to the Appellant’s contentions here, the project will retain 160 parking spots for public 
use, some of which will be dedicated for use by elongated vehicles such as RV and equestrian 
vehicles typically used to support OHV and equestrian recreation. Thus, this contention does not 
raise a substantial issue. 
 
Maximum Public Access 
An Appellant contends that the project will limit public access and recreational opportunities that 
the Coastal Act mandates shall be provided and protected. To support this contention, the 
Appellant cites numerous provisions of the Coastal Act and LCP sections 5.5 and 5.5.1.A (see 
Exhibit 6 for these LCP sections). These LCP sections note that the Coastal Act requires that 
maximum access be provided to the shoreline and provide background information regarding the 
ramp entrance that lies at the foot of Grand Avenue and is the primary access for visitors to 
Pismo State Beach.  LCP policy 5.7.A provides for maximum coastal access. The policies under 
this LCP policy state that: future development shall not obstruct access to the dunes, beach and 
shoreline; all opportunities to provide additional public access shall be utilized; and the provision 
of vehicular and pedestrian access to the beach shall be maintained.  

This issue was considered when the Commission certified the LCP amendments related to the 
project. The Commission found that the project-driven amendment would maximize public 
access by providing for considerable public access and recreation enhancements at this site. The 
City-approved project mirrors the project that was the subject of the previously certified project-
driven LCP amendment, and includes several pathways and boardwalks located throughout the 
lodge and conference center that lead to the beach. As required by LCP Policy 5.7.F.1.12 
(Exhibit 6), the project will also provide continuous public access paths that connect Highway 
One, Grand Avenue, and Le Sage Drive to the shoreline along the perimeter of and through the 
project site, including connections to the boardwalk which runs north to Pismo Beach. The paths 
will be sited and designed in a manner that will maximize their public utility and value 
(including for connectivity, views, etc.). The approved project includes additional recreational 
facilities that would be publicly available, including renovated picnic areas that would be 
adjacent to the dune areas, increased access to the Meadow Creek natural area, the addition of 
interpretive signage explaining habitat values in the area, and public drop off areas. As required 
by LCP Policy 5.7.F.1.13 (Exhibit 6), the City conditioned the project to require a public access 
management plan that clearly describes the manner in which general public access associated 
with the project is to be managed and provided, with the objective of maximizing public access. 
The approved project will also maintain the existing number of free vehicle parking spaces that 
are open to the general public and the entrance ramp to Pismo State Beach. The approved project 
as designed and conditioned will ensure that public recreational access amenities will provide 
low cost recreational opportunities, in addition to the new visitor-serving uses that the lodge and 
conference center itself would add.  Given all the above, the approved project maximizes 
recreational opportunities and public access to the shoreline at this location, as required by the 
Coastal Act and the LCP. Thus, this appeal contention does not raise a substantial issue.  
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Recreational Opportunities 
An Appellant contends that the project will result in decreased recreational opportunities 
through elimination of the existing OHV/RV staging area and loss of functionality of the 
RV dump station, and is therefore inconsistent with various policies of the City of Grover 
Beach LCP. The Appellant also contends that the approved project is inconsistent with 
Coastal Act Section 30212.5, which requires, when feasible, that parking areas be 
distributed throughout an area so as to mitigate impacts of overcrowding or overuse by 
the public of any single area. 

The Appellant’s contention centers around both the staging area and the dump station 
being redeveloped as part of the project. The Appellant cites LCP policy 5.7.E.1.b (see 
Exhibit 6), which states that existing public recreational facilities should be preserved.  

The existing staging area provides approximately 160 parking spaces and is located in 
several parking areas near the West Grand Avenue entrance into Pismo State Beach. The 
existing RV dump station is located in the northeastern part of the project site. Use of the 
existing the dump station facility is limited to one vehicle at a time. 

LCP policy 5.7.A.2.a requires that 160 off-beach and off-road public parking spaces be 
provided in this area, which is the estimated number of parking spaces that currently exist 
on the site. The City conditioned the project to include 160 public parking spaces as 
required by this policy. Furthermore, State Parks has required that the area of public 
parking at the southeast corner of the site include diagonal pull-through parking spaces to 
accommodate over-sized vehicles. In addition, the beach provides ample space for RV 
vehicles associated with OHV use. 

As approved by the County, the dump station will be relocated about a ½ mile north of 
the site, to the Pismo State Beach Campground. Thus, the approved dump station will 
still be within State Parks’ boundaries and will be accessible to OHV and RV visitors. 
Also, the approved dump station will be an enhancement over the existing dump station 
because it will be able to serve up to four vehicles at a time, instead of just one.  

Once again, these issues were thoroughly considered when the Commission certified the 
LCP amendments related to this project. Through this consideration, the Commission 
determined that the development of new and larger dump station facilities and the 
maintenance of an equivalent amount of public parking resulted in sufficiently adequate 
and available facilities for public use. Ultimately, the City, through approving the project, 
is conforming with the City’s and the Commission’s long-term vision of providing access 
and recreational opportunities for visitors to the Coast that results in a net benefit to 
recreational users of this location. Therefore, the approved project can be found 
consistent with the LCP and the Coastal Act regarding recreational opportunities, and this 
contention does not raise a substantial issue. 

Traffic 
An Appellant contends that the project will cause increased traffic that will result in obstructed 
access for OHV/RV users to the coast and the ODSVRA.  
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The potential traffic impacts of the approved project were analyzed in the Final EIR for the 
project. An evaluation of the traffic impacts at the intersection of Highway 1 and Grand Avenue 
concluded that the cumulative plus project scenario would result in Level of Service (LOS) C4, 
which is the current LOS achieved at this intersection. While the LCP does not contain specific 
LOS standards, the EIR found that, in the cumulative plus project scenario, the project’s net 
impact on traffic would be a net increase in delay, at the Saturday peak hour, of an average of 3.1 
seconds, which is not a significant impact that will result in obstructed access to the coast and 
ODSVRA.  
 
LCP policy 6.7.3.4 (see Exhibit 6) requires that development shall appropriately offset all 
circulation impacts, with preference given to mitigation measures designed to improve public 
recreational access and visitor-serving circulation. In order to mitigate circulation impacts and 
provide improved public recreational access, the City added a condition to improve West Grand 
Avenue between State Highway 1 and the west end of West Grand Avenue. The improvement 
project will include: two westbound 13-foot travel lanes and one eastbound 12-foot travel lane 
with a four foot wide shoulder; an eight-foot wide all weather surface multi-purpose trail with 
trail fencing to separate the shoulder from the trail on the south side of West Grand Avenue; and 
a 10-foot wide concrete multipurpose path on the north side of West Grand Avenue. Therefore, 
as the City-approved project will retain the LOS while improving recreational access and visitor-
serving circulation, this contention does not raise a substantial issue.  
 
Equestrian staging area 
The Appellants contend that the approved project’s conversion of an equestrian parking and 
access area to a shared parking lot is inconsistent with Coastal Act sections 30211 and 30252, 
which require that development does not interfere with access and the maintenance and 
enhancement of public access. This issue was raised in the 2013 LCP amendment relating to the 
Grover Beach Lodge5.  
 
The 2013 LCP amendment submittal proposed a one-acre area to the south of West Grand 
Avenue to be used for equestrian parking and access.  However, the Commission determined that 
the proposed site was an environmentally sensitive habitat, i.e. dune ESHA.  The Commission 
found that the proposal to designate this dune ESHA for non-resource-dependent equestrian 
facilities was not consistent with Coastal Act Section 30240, so the approved LCP amendment 
designated another area for equestrian facilities. 
 
The approved project includes an equestrian parking area north of West Grand Avenue that will 
provide space for 12 equestrian trailers (see Exhibit 1). Condition CDD-4 of the approval 
requires that the equestrian parking area is available for use prior to the start of construction.  
 
Furthermore, the City conducted a survey of the use by equestrians of the current unpaved 
staging lot. The results of this survey showed that no more than six trailers were present at any 

                                                 
4 According to the EIR, Level of Service C is stable flow approaching higher delays and is the approved level in 
Grover Beach. 

5  Grover Beach Local Coastal Program Major Amendment, 1-12 Part 1, April 11, 2013. 
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one time and there was only an average of 1.5 equestrian trailers at the project site at any given 
time during the month-long survey period. Thus, the approved project is expected to provide 
sufficient parking for equestrians that will meet more than this average level of demand. Thus, 
the project can be found consistent with Coastal Act Sections 30211 and 30252 and this 
contention does not raise a substantial issue  
 
It should be noted that the approved equestrian parking area on the north side of West Grand 
Avenue requires equestrians to cross West Grand Avenue with horses. However, the City of 
Grover Beach (and San Luis Obispo County) is working to improve this situation. A related 
project (West Grand Avenue Capital Improvement Project), which was approved by the City in 
April and is before the Commission concurrently with this project, will create a 
pedestrian/equestrian crossing of West Grand Avenue that will allow equestrians to cross at a 
designated and delineated point. This project will also create an equestrian/pedestrian walkway 
on the south side of the road that will be fenced from traffic to create a physical barrier between 
horses and traffic on West Grand Avenue. 

Public Access and Recreation Conclusion 
For all the reasons above, the City-approved project is consistent with the applicable Coastal Act 
and LCP policies, and the Appellants’ contentions have been adequately addressed by the City’s 
conditions of approval. Therefore, the Appellants’ public access and recreation contentions do 
not raise a substantial LCP conformance issue. 

Visual Resources 
An Appellant contends that the approved project is too large, does not blend in with the natural 
environment, and will emit too much light and glare, and thus the project is inconsistent with 
Coastal Act Section 30251, which protects visual and scenic resources. In this instance, Section 
30251 is not the standard of review. Although the Appellant did not cite any LCP policies, the 
LCP contains policies related to the protection of visual and scenic resources, and the size and 
design of the lodge development, including LCP policies: 5.7.F.1.a.(1) - (4), and (12). (Please see 
Exhibit 6 for full LCP policy text.) 
 
The approved project site is located in a highly scenic area along the immediate dune shoreline, 
and is visible from Highway 1 and other major public view corridors, including from the beach 
itself, Grand Avenue, and the dune boardwalk that extends from the site to Pismo Beach upcoast. 
Further, the dunes surrounding the project site on the southern and western edges are described 
in the City of Grover Beach LCP as “a unique visual resource” and “one of the few areas 
remaining along the California coast that still offers extensive unobstructed coastal vistas easily 
accessible to urbanized areas.” For these reasons, the Commission required a number of 
modifications to the 2013 LCP amendment, including a series of requirements to ensure that 
development at the site is designed to blend with the surrounding environment.  

First, in approving the 2013 LCP amendment, the Commission established a viewshed setback 
line to ensure that the development that is most visible from the significant beach and dune views 
has a lower profile than the remainder of the development (LCP Policy 5.7.F.1.a.(2)). The 
viewshed setback line is perpendicular to West Grand Avenue and touches the westernmost 
corner of Building 1.  Development seaward of the setback line is restricted to a maximum 
height of 24 feet with minor building projections and articulations (e.g., eaves, gables, cupolas) 
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allowed to extend up to 26 feet. This restriction will help to soften the impact of views of the 
development from the beach and boardwalk, and ensures visual resources are protected 
regardless of the specific design of the lodge project, thus avoiding and minimizing impacts to 
important coastal views. As part of the City’s approval, condition CDD-13 requires that before a 
grading and/or building permit, the plans for the Lodge and Conference Center shall demonstrate 
compliance with the maximum building heights of LCP policy 5.7.F.1.a.(2) and that a surveyor 
shall ensure compliance on completion of buildings 1, 2 and 3. This is consistent with the LCP 
policies regarding height that protect viewshed and scenic resources. Also, as shown on the 
approved project elevation plans (see Exhibit 1), building 2 (which is seaward of the setback 
line) meets the LCP height limits, i.e. the building is 24 feet high with articulations extending to 
the maximum height allowance of 26 feet. Inland of the setback line, the remaining buildings of 
the project are within the specified height limits stipulated in LCP policy 5.7.F.1.a.(2), which 
limits building height to a maximum of 40 feet. Thus, as approved and conditioned by the City of 
Grover Beach, the project meets the height limitations of the LCP. 

The Appellant contends that the project’s buildings do not blend into the surrounding landscape, 
are too large, and that there will be too much light and glare from the project. LCP policy 
5.7.F.1.a.(4) requires the design of the development to blend visually with the surrounding 
natural environment, including through the use of natural materials, earth tones, and building 
articulation to decrease perceived massing, as well as limits on lighting to avoid nighttime glare. 
The approved lodge buildings are a contemporary design and the upper stories are stepped back 
from the lower stories to create visual interest and help break up the buildings’ mass (see Exhibit 
1 for approved project plans). Overhangs, trellises, and balconies provide further visual relief. 
The materials have a natural appearance and are of muted tones. In addition condition CDD-14 
requires that the elevations of buildings 2 and 3 be revised to incorporate additional articulation 
and visual interest. 

In regard to lighting, LCP Policy 5.7.F.1.a.(4) requires lighting to be limited as much as possible 
to avoid nighttime glare while providing public safety. Mitigation measure AES/mm-4 of the 
approved project requires a comprehensive lighting plan to be prepared using the best 
management practices of the International Dark Star Association to minimize lighting while 
maintaining public safety. 

The Appellant also contends that the intent of the LCP in capping the development at 150 rooms 
was not to have a development of this size and mass. LCP Policy 5.7.F.1.a.(1) limits the project 
to a maximum room/acre density of 15 rooms/acre. As the site of the development is 12.96 acres 
and the number of rooms provided is 150, the room/acre density is about 11.5 rooms/acre, which 
is below the density limit prescribed in the LCP.  

For all the reasons above, the approved project is consistent with the LCP policies relating to 
size, mass, design and visual resource protection. Thus, these contentions do not raise a 
substantial issue. 

Hazards 
An Appellant contends that if the approved development is built without a seawall, sea-level rise 
and tsunamis would endanger the lives of lodge, conference center and park users. The Appellant 
contends that this is inconsistent with Coastal Act Section 30253, which requires the 
minimization of adverse impacts. Section 30253 is not a standard of review for the appeal and 
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thus cannot be considered in this determination. The Commission did, however, consider this, 
and other Coastal Act policies related to hazards when it approved the project-specific LCP 
amendment for this project and found the project to be consistent with these Coastal Act policies.  
The appropriate standard of review on this appeal is the LCP, which contains a number of hazard 
mitigation policies that are specific to the project site. These policies require, among other 
things, that development on the site minimize risks to life and property from coastal hazards, and 
will not rely on future shoreline or bluff protection devices. See Exhibit 6 for these policies. The 
project is consistent with these policies. 
 
The Grover Beach coastal zone includes areas subject to significant hazards, such as flooding, 
tsunamis, erosion and seismic instability. The approved lodge and conference center would be 
located slightly in and entirely adjacent to the 100-year floodplain (on the inland side, associated 
with Meadow Creek) adjacent to an erodible dune feature (on the seaward side), in the tsunami 
inundation zone, and in an area subject to ground shaking and liquefaction.  
 
As shown on page 7 of Exhibit 1, the floodplain covers part of the area on the eastern portion of 
the site, where the approved parking lots and drop-off areas will be located. All of the approved 
buildings are located outside of the 100-year floodplain. All told, almost three acres of the site 
(i.e., about 124,000 square feet) are located in the floodplain; however, these areas are proposed 
for parking, and flood elevations would be in the eight-foot range there.  
 
In the lower-lying areas of the site, grading will ensure all finished floor elevations are at least 
one foot above the base flood elevation, as required by the City’s flood hazard ordinance. The 
grading for the approved project will be a total of 11,470 cubic yards and would be balanced on 
site, with no imported fill, and the completed development is not expected to exacerbate flooding 
in surrounding areas. In addition to buildings located outside of the 100-year floodplain, the 
approved project includes several retention basins to further alleviate any inland flooding on the 
eastern portion of the site, and to mimic the existing, pre-project drainage conditions, where 
appropriate.  
 
As part of its analysis of the project, the City provided information and analysis regarding the 
potential for coastal flooding at the project site. This included a wave run-up analysis that 
utilized mean high water levels, added with maximum water levels and sea level rise (SLR) of up 
to 4.6 feet.6 This analysis shows that the still water level, combined with the approximate level 
for storm run-up and SLR of 4.6 feet, would raise worst-case storm run-up levels to an elevation 
of 16.74 feet. The topography of the site shows that the dunes between the beach and the project 
site are at an average height of 20 feet, and therefore, the project site is expected to be protected 
from this worst-case scenario wave run-up. Although there are low points in the dune complex 
west of the project site, the approximate low elevation within the dunes is 18.2 feet,7 and 
therefore, this low spot is higher in elevation than the worst case estimate for coastal flooding 
elevations, and it is expected to be sufficient to deter wave run-up from entering the site.  
 
Although the regional dune erosion rate at Grover Beach is estimated to be about one meter/year, 
the City has provided an analysis showing that the dunes at this specific location are rather static 
                                                 
6  Final Environmental Impact Report, page 4-116.  
7  Final Environmental Impact Report, page 4-117.  
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in configuration, and have been for many years. To support this conclusion, the project 
proponents put together a series of photographs of the dunes over time and performed a 
qualitative analysis of the dune toe and crest in relation to NGVD data to illustrate the dune’s 
rate of movement. Based on the findings of this report they concluded that (1) the dunes in this 
location “maintain long-term accretion with short-term erosion;” (2) “major denudation was not 
readily apparent in the images reviewed,” and; (3) the “greatest change in the dunes has been 
caused by human influence.” The Commission’s Senior Coastal Engineer, Lesley Ewing, 
reviewed this report and concurs that the qualitative analysis demonstrates overall site stability, 
with short periods of erosion. In addition, the analysis shows that human alteration of dunes can 
compromise dune stability, highlighting the importance of well-maintained dune walkways for 
long-term dune stability.  
 
The shoreline in the project area is a dynamic environment. However, the buildings will be 
located outside of the 100-year flood plain, the dunes at the site are stable, and the dune elevation 
is expected to be sufficient to deter wave run-up from entering the project site. In any event, the 
City conditioned its approval to prohibit any shoreline or bluff protection being constructed to 
protect the project. The City also conditioned the project to require recordation of a deed 
restriction against the property to ensure that the property owner waives any future right to 
construct such devices. Condition CDD-18 requires the property owner to acknowledge the risks 
of developing along this shoreline. These conditions provide consistency with LCP policies 
5.7.F.1.b and 5.7.F.1.c. 
 
Finally, the project site is shown entirely within the San Luis Obispo County Tsunami 
Inundation Area.8 Even so, Grover Beach itself is protected by wide beaches and high coastal 
dunes, and although San Luis Obispo County has experienced several tsunami events, none have 
caused major damage in Grover Beach.9 Though the wide beaches and dunes at Grover Beach 
can offer protection from tsunami events, modeling indicates that the proposed development site 
is within the inundation zone for worst-case tsunami conditions. Condition CDD-17 requires the 
applicant to submit a Tsunami Safety Plan to be approved by the Joint Authority (JA) prior to 
occupancy of the development, consistent with the requirements of LCP policy 5.7.F.1.c.  

In summary, as conditioned by the City, the approved project is consistent with the LCP’s 
coastal hazards policies. Thus, the Appellant’s hazards contentions do not raise a substantial LCP 
conformance issue. 

Protection of Water Quality 
An Appellant contends that the project contains too much impervious material, which would 
impact the water quality in Meadow Creek.   
 
LCP policy 5.7.F.1.a.7 (Exhibit 6) requires that coverage of the site be a maximum of 60%, with 
40% consisting of landscaping. This policy also requires that all paved areas shall be pervious to 
the extent feasible in order to prevent channeling runoff from paved areas to pervious areas, and 
that all runoff from the site shall be filtered and treated prior to discharge to any wetland, stream 

                                                 
8  Final Environmental Impact Report, pages 4-109-110.  
9  Final Environmental Impact Report, page 4-110. 
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and/or coastal waters to minimize contaminated runoff to Meadow Creek and the ocean. Finally, 
the policy requires that areas of high pollutant generation include pollutant specific best 
management practices in order to ensure that no highly polluted contaminants enter the waters 
surrounding the site.  
 
All buildings and parking associated with the development cover 54% of the site; less than the 
60% maximum allowed under the LCP. Much of the parking area contributing to this coverage 
will be constructed of permeable paving material, consistent with the requirement for paved 
areas to be permeable to the extent feasible. Additionally, the City conditioned its approval to 
require that the site be designed to retain the 85th percentile 24-hour storm event, to provide bio-
filtration treatment systems, and provide attenuation systems such that post-construction peak 
flows do not exceed pre-construction peak flows for the two to ten-year storm events. Thus, as 
designed and conditioned in the CDP, the project is consistent with the requirements of LCP 
policy 5.7.F.1.a.7. Therefore, the Appellant’s contentions do not raise a substantial issue 
regarding the protection of water quality. 
 
 
F. CONCLUSION 
 
When considering a project that has been appealed to it, the Commission must first determine 
whether the project raises a substantial issue of LCP conformity, such that the Commission 
should assert jurisdiction over a de novo CDP for such development. The Commission has been 
guided in its decision of whether the issues raised in a given case are “substantial” by the 
following five factors: the degree of factual and legal support for the local government’s 
decision; the extent and scope of the development as approved or denied by the local 
government; the significance of the coastal resources affected by the decision; the precedential 
value of the local government’s decision for future interpretations of its LCP; and, whether the 
appeal raises only local issues as opposed to those of regional or statewide significance. In this 
case, these five factors, considered together, support a conclusion that this project does not raise 
a substantial issue of LCP conformance. 
 
As described above, the appeal contentions relate to the project’s consistency with various 
policies of the certified LCP. The City’s approval appropriately considers the LCP’s 
requirements with respect to these issue areas, the project is an allowed use at this location, and 
the approved conditions and required mitigations are designed to minimize potential impacts to 
public access and recreation, water quality, visual resources, and hazards. Thus, there is adequate 
factual and legal support for the City’s decision. The approved project will add an important 
public visitor-serving facility. Thus, although the extent and scope of the approved project is for 
a relatively major hotel, the impacts of the development are appropriately addressed, and the use 
will not have adverse effects on significant coastal resources. Further, because the City followed 
the policies of the LCP, the project is not expected to set an adverse precedent for future 
interpretation of the LCP. Finally, the City-approved project raises only local issues as opposed 
to those of regional or statewide significance. 

Therefore, the City-approved project is consistent with the applicable LCP policies, and the 
Appellants’ contentions are adequately addressed by the City’s conditions of approval. Based on 
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the foregoing, including when all five substantial factors are weighed together, the appeal 
contentions do not raise a substantial LCP conformance issue and thus the Commission declines 
to take jurisdiction over the CDP application for this project. 
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