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Staff recommends the following modifications and corrections be made to the abovereferenced staff report, with deletions shown in strikethrough and additions underlined:
1.

On Page 16 of the staff report, Special Condition No.1 shall be revised as follows:
1. Final Plans. PRIOR TO ISSUANCE OF THIS COASTAL DEVELOPMENT
PERMIT, the applicant shall submit to the Executive Director for review and
written approval, final building plans that have been stamped approved by the City
of Carlsbad. Said plans shall be in substantial conformance with the plans
submitted by the applicant dated September 10, 2015 by Island Architects and
include the following:
a. The location of the pool and associated decking shall be located approximately
5 feet inland of the originally proposed location approved by the City and
shown on the plans dated 11/06/14 and as depicted in Exhibit #11X.
b. All development proposed beyond the stringline location established by
Exhibit #11X shall be restricted to at-grade or below-grade improvements.
The applicant shall undertake development in accordance with the approved final plan.
Any proposed changes to the approved final plan shall be reported to the Executive
Director. No changes to the approved final plan shall occur without a Commission
amendment to this coastal development permit unless the Executive Director
determines that no amendment is legally required.

2.

On Page 16 of the staff report, Special Condition No.3 shall be revised as follows:
3. No Future Bluff or Shoreline Protective Device(s) to Protect the Proposed
Development.
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a) By acceptance of this permit, the applicant agrees, on behalf of itself and all other
successors and assigns, that the existing rock revetment shoreline protective device
on the subject site shall not be repaired, enhanced/augmented or reconstructed for
purposes of protecting the development approved by this coastal development
permit with the exception of maintenance necessary to protect the existing homes
immediately located on the properties to the north and south (5034XX and 50XX
Tierra del Oro Street and 5051 Shore Drive) and that no new shoreline or bluff
protective device(s) shall ever be constructed to protect the development approved
pursuant to Coastal Development Permit #A-6-CII-15-0039 including, but not
limited to, the residence, the pool, foundations, patios, decks, balconies and any
future improvements, in the event that the development is threatened with damage
or destruction from erosion, landslides, waves, storm conditions, flooding, sea
level rise or other natural coastal hazards in the future. By acceptance of this
permit, the applicant hereby waives, on behalf of itself and all successors and
assigns, any rights to augment, maintain and/or construct such devices that may
exist under Public Resources Code Section 30235 or the certified Local Coastal
Program…
3.

On Page 13 of the staff report, the first paragraph shall be revised as follows:
First, thick deposits of fill were used to level the building pad and have buried and
obscured the natural bluff edge; the obvious topographic break on the property represents
the top of a fill slope, rather than a natural bluff edge, which is buried beneath the fill.
Second, the prominent ridge that descends the topographic slope, identified as the bluff
edge by the applicant’s consultants, has been created by cutting and lowering the bluff
face, extending the bluff edge seaward. Thus, although staff concurs with the bluff edge
delineation on Exhibit #3X…

4.

On Page 18 of the staff report, Special Condition No. 18 shall be revised as follows:
6.

Final Landscape/Yard Area Plans. PRIOR TO THE ISSUANCE OF THIS
COASTAL DEVELOPMENT PERMIT, the applicant shall submit to the
Executive Director for review and written approval final landscaping and fencing
plans approved by the City of Carlsbad San Diego. The plans shall include the
following:
a. A view corridor a minimum of 6 ft. wide shall be preserved in the north and
south yard areas. All proposed landscaping in this yard area shall be
maintained at a height of three feet or lower (including raised planters) to
preserve views from the street towards the ocean. Any gates or fencing across
the north side yard setback area shall be at least 75% see through/open. […]

5.

On Page 21 of the staff report, the third paragraph shall be revised as follows:
With regard to the home, the City determined the stringline location by drawing a line
from the nearest adjacent corner of development to the north and the furthest point, not the
most adjacent corner, on the home located directly to the south (ref. Exhibit #9X). The
Commission has for the most part historically interpreted the City’s stringline provisions
to be measured using only the most adjacent corner of existing structures, which has
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resulted in previous appeals within the City of Carlsbad (ref. CDP Nos. A-6-CII-07017/Riley, A-6-CII-08-028/Moss, A-6-CII-03-26/Kiko) and Commission issued permits
(ref. CDP Nos. 6-90-25/Kunkel; 6-90-299/Rowe; 6-92-107/Phillips and 6-95144/Bownes’). Therefore, as approved, the stringline would allow for development to be
located much further seaward than if it were measured from the most adjacent corner.
6.

On Page 22 of the staff report, the third paragraph shall be revised as follows:
In response to the concerns raised by the subject appeal, the applicant submitted modified
plans (ref. Exhibit #11X). As modified, the pool would be relocated an additional 5 feet
inland of the original proposal, although still approximately 2-5 feet seaward of the
stringline. However, in this particular case, the proposed redevelopment of this site would
result in a setback of the pool from the bluff edge to between 25-35 feet inland of the bluff
edge, and inland of the existing development. Thus, no grading of the bluff or in close
proximity to the bluff edge is proposed. In addition, all proposed decking/pool/patio areas
will either be at- or below-grade and thus will not encroach into any existing coastal or
ocean views. The setback provided decreases the chance the development could impact
coastal views compared to the existing structure, and also provides a larger geologic
setback from the bluff edge. The bluff edge at this location has been severely modified for
this location, which will be discussed in greater detail below, and thus an additional
setback provides added assurance of geologic stability. Finally, the applicant’s geologist
has submitted a geotechnical report that indicates the construction of a pool in this
location will not jeopardize the stability of the bluff.

7.

On Page 25 of the staff report, the third paragraph shall be revised as follows:
The Commission’s Staff Geologist reviewed the conflicting erosion rates and has
concluded that there are a number of factors specific to this section of coastal bluff that
makes it unique, including that there is a reef located directly west of this bluff has
sheltered the beach from wave action, which has provided additional protection for this
section of bluff protection. Additionally, the bluff has been protected by the existing rock
revetment for an extended length of time and thus natural erosion hasn’t occurred along
this headland for more than 50 years. In reviewing aerial photos of this section of
Carlsbad, it is apparent that this area of the coast is a salient relative to areas immediately
to the north and south (ref. Exhibit #10X), and thus erosion rates may be less than those of
the surrounding area. The combination of these factors makes determining an exact
erosion rate for this area infeasible. However, based on all of these factors, staff
concludes that the home and accessory structures are very likely to be subject to hazards
within their expected life if not for the existing rock revetment.

8.

On Page 30, of the staff report, the third paragraph shall be revised as follows
In addition, the City’s LCP requires that any development along the shorefront be required
to dedicate 25 feet of dry sandy beach for lateral public access. In this case, there is an
existing lateral access easement (ref. Exhibit No. 8X, and recorded document No. 7949669). The existing easement was required associated with the maintenance work on the
revetment permitted through CDP No. F7529 and extends from the property line inland.
However, there remains a significant portion of sand (approximately 30 feet in width)
located west of the revetment and inland of the existing easement. As proposed, the
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applicant will be recording an additional lateral public access easement that will bridge the
gap between the revetment and the existing easement, thereby creating an uninterrupted
lateral public access area beginning at the base of the revetment and extending to the
property line (ref. Exhibit #8X). To assure this easement is created, Special Condition #8
requires the applicant to adhere to all conditions (unless expressly modified herein) placed
on this proposal as required by the permit issued by the City of Carlsbad. As such, the
project will protect and provide for public access.
9.

On Page 31 of the staff report, the first paragraph shall be revised as follows:
The project site is currently developed with a single-family home and public ocean views
do not currently exist from Tierra Del Oro across the site and to the ocean. The proposal
includes construction of a two-story, 8,845 sq. ft. single-family residence including a
guesthouse, two car garage, and daylighted basement. The surrounding community is
comprised of structures of similar size and scale to the proposed structure. Public views
are limited without the sideyard setback areas of the lot. As proposed the sideyard area
will be developed with fencing only 50% open to light, and landscaping will include trees
that may grow to as tall as 30 feet. As such, both fencing and landscaping may block
views from Tierra del Oro Street to the ocean. The City of Carlsbad has provisions for
such see-through construction. However, the City’s provisions would allow for fencing
that is only 50% open to light, and does not limit the height of vegetation. As such, the
combination of the fencing and landscaping could effectively eliminate public views,
inconsistent with the intent of the City’s LCP. As such the Commission has typically
required that new residences on Tierra del Oro include fencing that is 75% open to light,
and limits landscaping height (including planters) to 3 feet in height (ref. A-A-CII-07017/Riley, A-6-CII-08-028/Moss). However, due to the angle of the cul-de-sac and the
location of existing development obstruct any potential views from the road to the ocean,
there are no existing or potential public views available on the south side of the proposed
project. Thus, in this case, requiring a view corridor be protected on only the north side of
the lot is appropriate. As such, Special Condition #6 requires that any gating of the side
yard setback areas on the north side of the lot be 75% open so as to allow public views
through to the ocean. In addition, Special Condition #6 limits the height of landscaping
within the northern sideyard areas to no taller than three feet or lower (including raised
planters). This condition will maintain the view corridors remaining in the side yard
setback. Therefore, as conditioned, the project can be found consistent with the Coastal
Act provisions protecting public coastal views.

10.

Exhibit No. 11 shall be replaced with the updated Exhibit No. 11, attached.
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Applicant:
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Location:
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Project Description:

Demolition of existing 3,056 square foot single-story
single-family residence with basement, partial demolition
of existing detached 528 square foot two-car garage with
432 square foot guest house; construction of a new twostory 8,845 square foot single-family residence with
basement and new pool and deck.

Appellants:

Commissioner Dayna Bochco, Commissioner Jana Zimmer

Staff Recommendation:

Substantial Issue and Approval with Conditions on De Novo

IMPORTANT HEARING PROCEDURE NOTE
The Commission will not take testimony on this “substantial issue” recommendation unless at least
three commissioners request it. The Commission may ask questions of the applicant, any aggrieved
person, the Attorney General or the executive director prior to determining whether or not to take
testimony regarding whether the appeal raises a substantial issue. If the Commission takes testimony
regarding whether the appeal raises a substantial issue, testimony is generally and at the discretion of
the Chair limited to 3 minutes total per side. Only the applicant, persons who opposed the application
before the local government (or their representatives), and the local government shall be qualified to
testify during this phase of the hearing. Others may submit comments in writing.
If the Commission finds that the appeal raises a substantial issue, the de novo phase of the hearing will
occur at this Commission meeting, during which it will take public testimony.
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SUMMARY OF STAFF RECOMMENDATION
Staff recommends that the Commission, after public hearing, determine that a substantial
issue exists with respect to the grounds on which the appeal has been filed.
The proposed project involves demolition of an existing 3,056 square foot, one-story
single-family residence with basement, along with partial demolition of an existing
detached 528 square foot two-car garage, with attached 432 square foot guest house, and
the construction of a new two-story 8,845 square foot single-family residence with
basement and a new pool (with pool deck) on a 26,600 square foot blufftop property. The
project site is a coastal blufftop lot located on the west side of Tierra Del Oro, just south
of Cannon Road. The existing residence was built in 1959, with private stair access
extending across the bluff face and to the beach, and a rip rap revetment along the rear
property line established prior to the Coastal Act.
The City found that the subject single-family residence is consistent with the public
access, public recreation, blufftop, and shoreline development provisions of the certified
Local Coastal Program (LCP). However, the development, as approved by the City,
raises several LCP consistency issues with regard to stringline setbacks, geologic stability
analysis, bluff edge determination, and previously unpermitted development.
The City’s certified LCP prohibits new development from extending further seaward than
a “stringline” drawn between adjacent developments. This stringline rule not only applies
to habitable (enclosed) development, but also applies to decks or other appurtenances,
which shall not be permitted further seaward than those allowed by a line drawn between
those appurtenances on the adjacent structures to the north and south. In this case, the
City did not correctly apply the habitable or the deck/pool/patio areas stringline to the
proposed development. This would result in the seaward encroachment of the
aforementioned development up to 30 feet beyond the allowable stringline.
The certified Carlsbad Mello II LCP Segment (“City’s LCP”) contains policies that
address when reliance on shoreline protective devices can be permitted. These policies
establish that shoreline armoring shall only be allowed to protect existing development,
coastal-dependent uses, or public beaches in danger of erosion. The Geotechnical Report
for the proposed project identified that taking into account sea level rise, with an applied
erosion rate over 75 years; the subject site could accommodate the proposed new
development with reliance on the existing revetment. The Geotechnical Report failed,
however, to evaluate whether or not the proposed new development would be safe
without reliance on shoreline armoring. This is especially concerning as it does not allow
for flexibility regarding adaptive measures that may be necessary related to future
shoreline management strategies.
Bluff preservation policies within the City’s LCP establish that no development shall be
permitted on the face of any ocean bluff, with the exception of accessways to provide
public beach access and for limited public recreation facilities. The Geotechnical Report
conducted for the subject site delineated the bluff edge for the property at a lower
elevation, and further seaward, than several other bluff edge determinations conducted
for the previous redevelopment of properties located in close proximity to the subject site,
2
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and along the same coastal headland. The Geotechnical Report identified the bluff edge
as following a line extending downslope along an existing concrete walkway and
retaining wall that traverse the bluff. This identification resulted in a bluff edge
determination descending to an elevation approximately 10 feet lower than previous bluff
edge determinations conducted for similar properties located atop the same bluff.
However, upon review of additional material submitted by the applicant, the
Commission’s geologist determined that because of substantial alterations made to the
bluff face prior to the Coastal Act, the applicant’s determination of the bluff edge for the
subject site is accurate. Thus, the location of the bluff edge does not raise a substantial
issue regarding conformity with the certified LCP or the public access policies of the
Coastal Act.
However, because of the above-described inconsistencies with the LCP and the Coastal
Act, staff recommends that the Commission determine that the project raises a substantial
issue regarding conformance with the certified LCP and the Chapter 3 policies of the
Coastal Act.
Commission staff further recommends approval of the application on de novo with
special conditions. The primary coastal resource issues raised include development west
of the ocean or “stringline” setback and potential hazards associated with natural coastal
erosion and sea level rise.
With respect to the “stringline” setback, the project proposes development beyond what
would be permitted with strict application of the City’s “stringline” setback policy.
Through cooperative work between the applicant and Commission staff, the applicant
submitted revised plans relocating accessory structures an additional 5 feet inland. These
structures will still be located between 2-4 feet beyond the stringline; however, as
proposed and conditioned herein, all improvements located beyond the stringline include
only at- or below-grade development, thereby eliminating the potential for the proposed
improvement to obstruct existing public ocean/coastal views. In addition, the proposed
decking/pool/patio areas will be located further inland than existing patio area that is
being retained, and within the established line of development for the Tierra del Oro
neighborhood. As such, in this specific case, allowing for a small intrusion into the ocean
or “stringline” setback can be found consistent with the City’s LCP. Special Condition
#1 has been included and will require the submittal of final plans that demonstrate
relocation of accessory improvements an additional 5 feet inland and that newly
constructed improvements located beyond the stringline be placed at- or below-grade.
With respect to the concerns regarding shoreline development and associated hazards, the
proposed development is located on an eroding coastal bluff, which is currently protected
by an existing rock revetment. Policy 4-1 of the City’s LCP mirrors Section 30253 of the
Coastal Act, both of which permit the use of shoreline protection only when necessary to
protect existing structures. In this case, the proposal includes construction of a new
home, thus, location of the home should be sited without the necessity for the existing
shoreline protection. There are a number of factors specific to this section of coastal
bluff that makes determining an exact erosion rate for this area difficult. However, the
3
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Commission’s geologist has concluded that the home and accessory structures are very
likely to be subject to hazards within their expected life if not for the existing rock
revetment.
Specifically, in this case, due to protection from a natural reef and the amount of time the
bluff has been armored, it is not feasible to identify an erosion rate for the area, and thus
determining the appropriate setback is problematic. In addition, the revetment in front of
the house is part of a larger scale revetment that protects eight homes located on the west
side of Tierra del Oro Street. Thus, removal of the revetment is also infeasible at this
time as it is required to protect adjacent properties. Therefore, , Special Condition #2
requires the applicant to acknowledge the proposed home is subject to hazards associated
with erosion and flooding and Special Condition #3 waives the applicant’s and any
successor’s right to future shoreline protection. Thus, the proposed new development will
not result in new shoreline protection, or require the continued existence of the existing
shoreline protection. In order to assure no new development will be constructed in an
unsafe location, and no maintenance work done to the revetment without Commission
review, Special Condition #4 requires the all future development be reviewed by the
Coastal Commission. Special Condition #5 requires the applicant record a generic deed
restriction so that future property owners are made aware of these conditions.
Special Condition Nos. 7 & 8 require the submittal of revised landscape plans showing
the use of native, drought tolerant and non-invasive plants and final drainage plans
indicating all runoff to be filtered through vegetation or other filtering media
respectively. Special Condition #8 requires the applicant to adhere to all conditions
imposed by the City of Carlsbad's conditions of approval, including the provision for an
additional lateral public access easement. Finally, Special Condition #9 requires the
applicant to limit construction schedules and/or staging areas to times and locations that
will not impact the public's access to the beach.
The standard of review is the certified City of Carlsbad Local Coastal Program, Mello II
segment and, because the site is between the sea and the first public road, the public
access and recreation policies of the Coastal Act.
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I.

APPELLANTS CONTENTION

The project as approved by the City does not conform to the City of Carlsbad’s certified
Local Coastal Program (LCP), with regard to ocean setback (“stringline”), geologic
analysis, delineation of coastal bluff edge, and unpermitted development. Most prominent
are concerns related to shoreline development setback, bluff edge determination, and the
reliance of new development on shoreline protective devices. An additional concern is the
permit history for the stairway located within the riprap for private access to the ocean.
The appellants contend that the development, as approved by the City, allows for
encroachment of the proposed pool, pool deck, and terrace further westward than the
Commission’s historic interpretation of the City’s stringline provisions. The appellants
identify that the information contained within the Geotechnical Report does not include
any analysis regarding the stability of the proposed residence without reliance on existing
or future shoreline protection. The appellants also contend that the bluff edge was sited
incorrectly in the Geotechnical Report; which could allow for future development on the
face of the bluff, beyond that permissible by the City of Carlsbad’s LCP. Finally, the
appellants also raise concerns that unpermitted development consisting of a private beach
access stairway has not been addressed by the City in the review of the proposed project.

II.

LOCAL GOVERNMENT ACTION

The project was approved with conditions by the City of Carlsbad Planning Commission
on May 20, 2015. The conditions of approval found within the City’s approval resolution
associated with the Coastal Development Permit (CDP) included: compliance with the
City’s latest storm water regulations, the requirement to obtain a grading permit from the
City, and the dedication of a lateral public access easement with a minimum of 25 feet of
dry sandy beach at all times of the year to the California Coastal Commission or its
designee.

III.

APPEAL PROCEDURES

After certification of a Local Coastal Program (LCP), the Coastal Act provides for
limited appeals to the Coastal Commission of certain local government actions on coastal
development permits.
Section 30603(b)(1) of the Coastal Act states:
The grounds for an appeal pursuant to subdivision (a) shall be limited to an
allegation that the development does not conform to the standards set forth in
the certified local coastal program or the public access policies set forth in
this division.
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Coastal Act Section 30625(b) states that the Commission shall hear an appeal unless it
determines:
With respect to appeals to the commission after certification of a local coastal
program that no substantial issue exists with respect to the grounds on which
an appeal has been filed pursuant to Section 30603.
If the staff recommends "substantial issue" and no Commissioner objects, the
Commission will proceed directly to the de novo portion of the hearing on the merits of
the project, then, or at a later date. If the staff recommends "no substantial issue" or the
Commission decides to hear arguments and vote on the substantial issue question, those
allowed to testify at the hearing will have 3 minutes per side to address whether the
appeal raises a substantial issue. It takes a majority of Commissioners present to find that
no substantial issue is raised. If substantial issue is found, the Commission will proceed
to a full public hearing on the merits of the project then, or at a later date, reviewing the
project de novo in accordance with sections 13057-13096 of the Commission’s
regulations. If the Commission conducts the de novo portion of the hearing on the permit
application, the applicable standard of review for the Commission to consider is whether
the proposed development is in conformity with the certified Local Coastal Program
(LCP).
In addition, for projects located between the sea and the first public road paralleling the
sea, Section 30604(c) of the Act requires that a finding must be made by the approving
agency, whether the local government or the Coastal Commission on appeal, that the
development is in conformity with the public access and public recreation policies of
Chapter 3 of the Coastal Act. In other words, in regard to public access and recreation
questions, the Commission is required to consider not only the certified LCP, but also
applicable Chapter 3 policies when reviewing a project on appeal.
The only persons qualified to testify before the Commission at the "substantial issue"
stage of the appeal process are the applicant, persons who opposed the application before
the local government (or their representatives), and the local government. Testimony
from other persons must be submitted in writing. At the time of the de novo portion of the
hearing, any person may testify.
The term "substantial issue" is not defined in the Coastal Act or its implementing
regulations. The Commission's regulations indicate simply that the Commission will hear
an appeal unless it "finds that the appeal raises no significant question as to conformity
with the certified local coastal program" or, if applicable, the public access and public
recreation policies of Chapter 3 of the Coastal Act (Cal. Code Regs., tit. 14, § 13115(b)).
In previous decisions on appeals, the Commission has been guided by the following
factors:
1. The degree of factual and legal support for the local government's decision that
the development is consistent or inconsistent with the certified LCP;
2. The extent and scope of the development as approved or denied by the local
government;
8
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3. The significance of the coastal resources affected by the decision;
4. The precedential value of the local government's decision for future
interpretations of its LCP; and
5. Whether the appeal raises only local issues, or those of regional or statewide
significance.
Even when the Commission chooses not to hear an appeal, appellants nevertheless may
obtain judicial review of the local government's coastal permit decision by filing a
petition for a writ of mandate pursuant to the Code of Civil Procedure, section 1094.5.
The City of Carlsbad has a certified Local Coastal Program (LCP), and because the
subject site is located between the first public road and the sea, Chapter 3 public access
and recreational policies additionally apply. Before the Commission considers the appeal
de novo, the Commission must find that a substantial issue exists with respect to the
grounds on which an appeal has been filed pursuant to Section 30603. In this case, for the
reasons discussed further below, the Commission exercises its discretion to determine
that the development approved by the City raises a substantial issue with regard to the
appellant’s contentions regarding coastal resources.

IV.

SUBSTANTIAL ISSUE MOTION AND RESOLUTION

The staff recommends the Commission adopt the following resolution:
MOTION:

I move that the Commission determine that Appeal No.
A-6-CII-15-0039 raises NO substantial issue with
respect to the grounds on which the appeal has been
filed under § 30603 of the Coastal Act.

STAFF RECOMMENDATION:
Staff recommends a NO vote. Failure of this motion will result in a de novo hearing on
the application, and adoption of the following resolution and findings. Passage of this
motion will result in a finding of No Substantial Issue and the local action will become
final and effective. The motion passes only by an affirmative vote of the majority of the
appointed Commissioners present.
RESOLUTION:

The Commission hereby finds that Appeal No. A-6-CII-15-0039
presents a substantial issue with respect to the grounds on which
the appeal has been filed under § 30603 of the Coastal Act
regarding consistency with the certified Local Coastal Plan
and/or the public access and recreation policies of the Coastal
Act.
9
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V.

SUBSTANTIAL ISSUE FINDINGS AND DECLARATION

The Commission finds and declares as follows:

A.

PROJECT DESCRIPTION/HISTORY

The proposed project involves demolition of an existing 3,056 square foot, one-story
single-family residence with basement, and partial demolition of an existing detached 528
square foot two-car garage with an attached 432 square foot guest house, and the
construction of a new two-story 8,845 square foot single-family residence with a
basement and a new pool on a 26,600 square foot blufftop property. The existing deck on
the seaward side of the structure would be either retained or replaced in the same
location. The project site is a coastal blufftop lot located on the west side of Tierra Del
Oro, just south of Cannon Road in the City of Carlsbad. The existing residence was built
in 1959, with private stair access extending across the bluff face and to the beach, and a
rip rap revetment along the rear property line.
The site slopes down from Tierra Del Oro, transitioning into a steep coastal bluff.
Development on the site includes the residence and terraced rear yard patios that include
retaining walls on the eastern 40% of the lot. The remainder of the site consists of
terraced coastal bluffs covered in landscaping that slope to the bottom of the bluff face
which is currently covered with a large riprap revetment.
The proposed development is located in an existing single-family residential
neighborhood. Most of the oceanfront residences have decks, patios and other structures
which extend seaward of the principal residential structure. A number of these residences
also have walkways which extend to the bluff edge. Additionally, several of these
oceanfront residences have platforms at the bluff edge and private beach access stairways
which extend down the bluff face to the beach. However, a number of these
improvements are unpermitted or were constructed prior to the Coastal Act. Since the
enactment of the Coastal Act, and subsequently, the City’s LCP, development of patios,
stairways and the like on the bluff face would not be permitted. As such, in looking at
the general pattern of development in the Tierra del Oro neighborhood, it is important to
recognize that what appears to be the pattern of development (structures both at and
beyond the coastal bluff edge) should not be considered when determining where
development would be permitted at the present time.
The neighborhood is planned for residential development within the Mello II Segment of
the City’s certified Land Use Plan (LUP), and the subject property has a land use
designation of Residential Low-Medium Density/Open Space (RLM/OS). The OS
designation applies to the bluff and beach portions of the property. The subject site is also
located within, and subject to, the Coastal Resource Protection Overlay zone and the
Coastal Shoreline Development Overlay Zone of the Carlsbad Municipal Code (i.e. the
City’s Implementation Plan, “IP”).
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The City found that the subject single-family residence is consistent with the public
access, public recreation, blufftop and shoreline development provisions of the certified
Local Coastal Program (LCP).

B.

OCEAN SETBACK (“STRINGLINE”)

The appellants contend that the project, as approved by the City, is inconsistent with the
City of Carlsbad’s certified LCP regarding the interpretation of the western boundary of
the deck/other appurtenances “stringline.” The appellants contend that the deck stringline
(which includes the proposed pool, pool deck, and terrace) allows for seaward
encroachment on the subject site. The certified LCP prohibits new development along the
ocean from extending further seaward than a “stringline” drawn between adjacent
developments. Specifically Section 21.204.050B of the Coastal Shoreline Development
Overlay Zone states:
New development fronting the ocean shall observe at a minimum, an ocean
setback based on “stringline” method of measurement. No enclosed portions of a
structure shall be permitted further seaward than allowed by a line drawn
between the adjacent structure to the north and south, no decks or other
appurtenances shall be permitted further seaward than those allowed by a line
drawn between those on the adjacent structure to the north and south. A greater
ocean setback may be required for geological reasons and if specified in the
Local Coastal Program.
The City made the finding that for the proposed swimming pool, deck and patio, no
stringline opportunity exists to the south because there is not an existing, detached and
permitted deck, or other appurtenance, seaward of the main residence on the lot south of
the subject site, and that because the new pool, deck and patio are proposed to be located
within an area of existing development (i.e. the existing concrete terrace and previous
basement footprint), the stringline method does not apply to the subject proposal.
However, the existing development is seaward of the required deck stringline between
the northern and southern adjacent properties and, thus creates a visual impact (ref.
Exhibit 5). Allowing new development in the same location would perpetuate this impact.
The Commission has historically applied the City’s stringline provisions to any new
development along the shoreline. The Commission has considered the issue in previous
appeals of CDPs within the City of Carlsbad, the most recent being the property located
at 5015 Tierra Del Oro (CDP No. A-6-CII-08-028/Moss) among others (ref. CDP Nos.
A-6-CII-07-17/Riley; A-6-CII-03-26/Kiko), and for Commission issued permits (ref.
CDP Nos. 6-90-25/Kunkel; 6-90-299/Rowe; 6-92-107/Phillips; and 6-95-144/Bownes).
In this particular case, the City’s interpretation would allow the development to encroach
between up to 30 feet seaward of the deck stringline between the northern and southern
adjacent properties, which is inconsistent with the Coastal Shoreline Development
Overlay Zone.
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Setbacks provide visual relief from the cluster of private development lining the shoreline
of the Tierra Del Oro community, stepping back primary residences and accessory
development in a measured, consistent manner while preserving open space and scenic
vistas as viewed from the adjacent beach and public access points. Allowing the
encroachment of development beyond the required stringline would create a precedent for
shifting the pattern of development seaward along this stretch of coastline, and would
represent a significant change in the community character and scenic quality of the area.
Thus, the project raises a substantial issue regarding conformity with the LCP.

C.

GEOLOGIC ANALYSIS

The appellants contend that the project, as approved by the City, is inconsistent with the
City of Carlsbad’s certified LCP regarding shoreline protective devices. The certified
Carlsbad Mello II LCP Segment contains policies that address when reliance on shoreline
protective devices can be permitted. The City’s certified Mello II Land Use Plan (LUP)
includes the following policies that address shoreline development and protection:
Policy 4-1, Subsection I. (Development Along Shoreline)
a. For all new development along the shoreline, including additions to existing
development, a site-specific geologic investigation and analysis similar to that
required by the Coastal Commission’s Geologic Stability and Blufftop
Guidelines shall be required; for permitted development, this report must
demonstrate bluff stability for 75 years, or the expected lifetime of the
structure, whichever is greater…
Policy 4-1, Subsection III. (Shoreline Structures), which is echoed by Section
21.204.040.B. (Conditional Beach Uses) of the City’s IP with the following language:
Revetments, breakwaters, groins, harbor channels, seawalls, cliff retaining walls,
and other such construction that alters natural shoreline processes shall be
permitted when required to serve coastal-dependent uses or to protect existing
structures or public beaches in danger from erosion, and when designed to
eliminate or mitigate adverse impacts on local shoreline sand supply.
These policies have been interpreted by the Commission in previous appeals (including
A-6-CII-08-028/Moss and A-6-CII-03-26/Kiko) to mean that shoreline armoring shall
only be allowed to protect existing development, coastal-dependent uses, or public
beaches in danger of erosion. In establishing the development setbacks and their
adequacy to protect development over the lifespan of the improvements, the applicant’s
Geotechnical Report identified that a 1.5 factor of safety delineation for the subject site,
with an applied erosion rate over 75 years, could likely only accommodate the proposed
development with reliance upon the existing rip rap revetment fronting the subject site as
a shoreline protection measure. The Geotechnical Report failed to evaluate whether or not
the proposed new development would be safe without reliance on shoreline armoring.
In this case, the proposed project includes demolition of the existing residence and the
construction of an entirely new residence that, in accordance with the LCP, should be
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sited in a location that would not require stability afforded by either existing or future
shoreline armoring, and should not assume the existing revetment will remain in
perpetuity. This requirement is especially relevant given the future potential for sea level
rise, and the need for greater flexibility regarding adaptive measures that may be
necessary to implement future shoreline management strategies. Thus, the project raises a
substantial issue regarding conformity with the LCP.

D.

DELINEATION OF COASTAL BLUFF EDGE

The appellants contend that the project, as approved by the City, is inconsistent with the
City of Carlsbad’s certified LCP in that the Geotechnical Report’s delineation of the bluff
edge determination could allow for future encroachment of development along the bluff
face. The certified Carlsbad Mello II LUP contains policies that address bluff
preservation. Policy 4-1 provides:
(d) Undevelopable Shoreline Features
No development shall be permitted on any sand or rock beach or on the face of
any ocean bluff, with the exception of accessways to provide public beach access
and of limited public recreation facilities.
As identified on the submitted plans and geotechnical reports, the location of the bluff
edge is located at +10’ MSL elevation. However, this is different from the location of the
bluff edge for the Tierra del Oro neighborhood established through previous Commission
actions. Specifically, in 2007, the Commission’s geologist reviewed in depth the
geotechnical information submitted associated with an appeal to a City-issued CDP (ref.
A-6-CII-07-017/Riley). Previous to this review, the bluff edge accepted in previous
actions was defined at approximately the +20' Mean Sea Level (MSL) elevation.
However, after more in-depth review of submitted geotechnical reports by the
Commission’s staff geologist for the above cited project in 2007, it was determined that a
more accurate location of the bluff edge on that site was at approximately the +36' (MSL)
elevation. The Commission appealed the project (ref. A-6-CII-07-017/Riley) and
required the project to be modified to remove all development located west of the 36'
contour (i.e., remove all permanent improvements from the face of the coastal bluff).
The Commission required similar modification to a subsequent appeal in 2008 (ref. A-6CII-08-028/Moss).
With regard to the subject site, after the appeal was filed, staff requested additional
information be submitted regarding the location of the bluff edge. This report, prepared
by Geotechnical Exploration and dated July 8, 2015 includes the following:
The coastal hillside changes profile to the south from the profile existing at other lots
to the north. As the bluff height descends to the south the bluff edge moves to the west
and is therefore lower and farther to the west than on higher elevation properties to
the north.
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Staff has reviewed the submitted report and concurs with the bluff edge delineation for
the subject site as identified by the applicant’s consultants. However, it should be noted
that the natural bluff edge has been severely modified by grading at this site. First, thick
deposits of fill were used to level the building pad and have buried and obscured the
natural bluff edge; the obvious topographic break on the property represents the top of a
fill slope, rather than a natural bluff edge, which is buried beneath the fill. Second, the
prominent ridge that descends the topographic slope, identified as the bluff edge by the
applicant’s consultants, has been created by cutting and lowering the bluff face,
extending the bluff edge seaward. Thus, although staff concurs with the bluff edge
delineation on Exhibit #X, it is important to note for purposes of future development on
adjacent sites that the bluff edge on this site cannot be confidently extended to the north
and south of the subject property without additional offsite geotechnical information.
However, the development as proposed is considered to be located inland of the bluff
edge for this location, consistent with Policy 4-1 of the City’s LCP. Thus, the delineation
of the bluff edge does not raise a substantial issue.

E.

SUBSTANTIAL ISSUE FACTORS

As discussed above, the factors that the Commission often considers when evaluating
whether a local government’s action raise a substantial issue also support a finding of
substantial issue. First, there is inadequate factual and legal support for the City’s
determination that the proposed development is consistent with the certified LCP. In this
case, the development, as approved by the City, raises several LCP consistency issues
with regard to stringline setbacks and geologic stability analysis. While the extent and
scope of development is for a single family residence, the coastal resources affected are
significant; in particular, the bluff face and geological stability in the area. The local
government’s approval sets poor precedent for future interpretations of its LCP because it
did not establish a string line to determine the required setback or calculate the stability
of the proposed home without shoreline protection, especially as it relates to analysis
necessary in the face of anticipated future sea level rise. The objections to the project
raised by the appellants identify substantial issues of regional or statewide significance,
due to the intensely debated issues of geological stability and sea level rise impacts and
how they affect development on bluffs up and down the California coast.

F.

NOTE ON UNPERMITTED DEVELOPMENT

There is existing unpermitted development within the footprint of the existing rip rap
revetment along the subject property’s rear property line consisting of a private stairway
access to the beach. The certified Carlsbad Mello II LUP contains policies that address
bluff preservation, including Policy 4-1, which provides:
(d) Undevelopable Shoreline Features
No development shall be permitted on any sand or rock beach or on the face of
any ocean bluff, with the exception of accessways to provide public [emphasis
added] beach access and of limited public recreation facilities.
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The existing residence was built in 1959, with private stair access to the beach and a rip
rap revetment along the rear property line established prior to the Coastal Act. In 1978
(under permit #F7529) seven properties along Tierra Del Oro (including the subject site),
received Coastal Commission approval to repair and upgrade the existing revetment, due
to erosional impacts at the time. When the revetment was repaired, the portion of the precoastal stairway on the property that was located within the footprint of the revetment
was removed. However, at some point between 1989 and 2002 (based on imagery
provided by the California Coastal Records Project), a new private stairway was
constructed through the revetment on the subject property to access the beach, without
any local or Commission approval. San Diego District staff has an existing violation case
on the subject property regarding construction of the stairway. Resolution of such
violations are typically addressed at the time of redevelopment, as was the case with the
A-6-CII-08-028 (Moss) and A-6-CII-03-26 (Kiko) appeals.
In addition, a geotechnical report submitted by Geotechnical Exploration, Inc. and dated
November 12, 2013 identifies that significant repairs occurred in 1986-1987 following
significant storm damage.
However, the City’s review of the subject proposal did not address either of these two
potential violations.
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STAFF RECOMMENDATION ON THE COASTAL PERMIT
VI.

MOTION AND RESOLUTION ON DE NOVO

The staff recommends the Commission adopt the following resolution:
MOTION: I move that the Commission approve Coastal Development Permit
No. A-6 CII-15-0039 pursuant to the staff recommendation.
STAFF RECOMMENDATION OF APPROVAL:
Staff recommends a YES vote. Passage of this motion will result in approval of the
permit as conditioned and adoption of the following resolution and findings. The motion
passes only by affirmative vote of a majority of the Commissioners present.
RESOLUTION TO APPROVE THE PERMIT:
The Commission hereby approves a coastal development permit for the proposed
development and adopts the findings set forth below on grounds that the development
as conditioned will be in conformity with the certified LCP and the public access
policies of the Coastal Act. Approval of the permit complies with the California
Environmental Quality Act because either 1) feasible mitigation measures and/or
alternatives have been incorporated to substantially lessen any significant adverse
effects of the development on the environment, or 2) there are no further feasible
mitigation measures or alternatives that would substantially lessen any significant
adverse impacts of the development on the environment.

VII. STANDARD CONDITIONS
This permit is granted subject to the following standard conditions:
1.

Notice of Receipt and Acknowledgment. The permit is not valid and
development shall not commence until a copy of the permit, signed by the permittee
or authorized agent, acknowledging receipt of the permit and acceptance of the
terms and conditions, is returned to the Commission office.

2.

Expiration. If development has not commenced, the permit will expire two years
from the date on which the Commission voted on the application. Development
shall be pursued in a diligent manner and completed in a reasonable period of time.
Application for extension of the permit must be made prior to the expiration date.

3.

Interpretation. Any questions of intent of interpretation of any condition will be
resolved by the Executive Director or the Commission.

4.

Assignment. The permit may be assigned to any qualified person, provided
assignee files with the Commission an affidavit accepting all terms and conditions
of the permit.
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5.

Terms and Conditions Run with the Land. These terms and conditions shall be
perpetual, and it is the intention of the Commission and the permittee to bind all
future owners and possessors of the subject property to the terms and conditions.

VIII. SPECIAL CONDITIONS
The permit is subject to the following conditions:
1. Final Plans. PRIOR TO ISSUANCE OF THIS COASTAL DEVELOPMENT
PERMIT, the applicant shall submit to the Executive Director for review and written
approval, final building plans that have been stamped approved by the City of
Carlsbad. Said plans shall be in substantial conformance with the plans submitted by
the applicant dated September 10, 2015 by Island Architects and include the
following:
a. The location of the pool and associated decking shall be located
approximately 5 feet inland of the originally proposed location approved by
the City and shown on the plans dated 11/06/14 and as depicted in Exhibit #X.
b. All development proposed beyond the stringline location established by
Exhibit #X shall be restricted to at-grade or below-grade improvements.
The applicant shall undertake development in accordance with the approved final
plan. Any proposed changes to the approved final plan shall be reported to the
Executive Director. No changes to the approved final plan shall occur without a
Commission amendment to this coastal development permit unless the Executive
Director determines that no amendment is legally required.
2. Assumption of Risk, Waiver of Liability and Indemnity
By acceptance of this permit, the applicant acknowledges and agrees (i) that the site
may be subject to hazards from waves, storm eaves, bluff retreat, and erosion; (ii) to
assume the risks to the applicant and the property that is the subject of this permit of
injury and damage from such hazards in connection with this permitted development;
(iii) to unconditionally waive any claim of damage or liability against the
Commission, its officers, agents, and employees for injury or damage from such
hazards; and (iv) to indemnify and hold harmless the Commission, its officers, agents,
and employees with respect to the Commission’s approval of the project against any
and all liability, claims, demands, damages, costs (including costs and fees incurred in
defense of such claims), expenses, and amounts paid in settlement arising from any
injury or damage due to such hazards.
3. No Future Bluff or Shoreline Protective Device(s) to Protect the Proposed
Development.
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a) By acceptance of this permit, the applicant agrees, on behalf of itself and all
other successors and assigns, that the existing rock revetment shoreline
protective device on the subject site shall not be repaired,
enhanced/augmented or reconstructed for purposes of protecting the
development approved by this coastal development permit with the exception
of maintenance necessary to protect the existing homes immediately located
on the properties to the north and south (50XX and 50XX Tierra del Oro
Street) and that no new shoreline or bluff protective device(s) shall ever be
constructed to protect the development approved pursuant to Coastal
Development Permit #A-6-CII-15-0039 including, but not limited to, the
residence, the pool, foundations, patios, decks, balconies and any future
improvements, in the event that the development is threatened with damage or
destruction from erosion, landslides, waves, storm conditions, flooding, sea
level rise or other natural coastal hazards in the future. By acceptance of this
permit, the applicant hereby waives, on behalf of itself and all successors and
assigns, any rights to augment, maintain and/or construct such devices that
may exist under Public Resources Code Section 30235 or the certified Local
Coastal Program.
b) On acceptance of this Permit, the applicant and the landowner further agree,
on behalf of themselves and all successors and assigns, that the landowner(s)
shall remove the development authorized by this Permit, including the
residence, the pool, foundations, patios, decks, balconies and any other future
improvements if any government agency has ordered that the structures must
not to be occupied due to any of the hazards identified above. In the event that
portions of the development fall to the beach before they are removed, the
landowner shall remove all recoverable debris associated with the
development from the beach and ocean and lawfully dispose of the material in
an approved disposal site. Such removal shall require a coastal development
permit, unless the Executive Director determines a permit is not legally
required.
4. Future Development. This permit is only for the development described in
Coastal Development Permit No. A-6-CII-15-0039. Pursuant to Title 14 California
Code of Regulations Section 13250(b)(6), the exemptions otherwise provided in
Public Resources Code Section 30610(a) shall not apply. Accordingly, any future
improvements to the proposed single family residence, including but not limited to
repair and maintenance identified as requiring a permit in Public Resources Code
section 30610(d) and Title 14 of the California Code of Regulations, section
13252(a)-(b), shall require an amendment to permit No. A-6-CII-15-0039 from the
California Coastal Commission.
5. Deed Restriction. PRIOR TO THE ISSUANCE OF THIS COASTAL
DEVELOPMENT PERMIT, the applicant shall submit to the Executive Director for
review and written approval documentation demonstrating that the landowner has
executed and recorded against the parcel(s) governed by this permit a deed
restriction, in a form and content acceptable to the Executive Director: (1) indicating
that, pursuant to this permit, the California Coastal Commission has authorized
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development on the subject property subject to the terms and conditions that restrict
the use and enjoyment of that property, and (2) imposing the special conditions of
this permit as covenants, conditions, and restrictions on the use and enjoyment of the
property. The deed restriction shall include a legal description of the entire parcel or
parcels governed by this permit. The deed restriction shall also indicate that, in the
event of an extinguishment or termination of the deed restriction for any reason, the
terms and conditions of this permit shall continue to restrict the use and enjoyment
of the subject property so long as either this permit or the development it authorizes,
or any part, modification, or amendment thereof, remains in existence or with respect
to the subject property.
6. Final Landscape/Yard Area Plans. PRIOR TO THE ISSUANCE OF THIS
COASTAL DEVELOPMENT PERMIT, the applicant shall submit to the Executive
Director for review and written approval final landscaping and fencing plans
approved by the City of San Diego. The plans shall include the following:
a. A view corridor a minimum of 6 ft. wide shall be preserved in the north and
south yard areas. All proposed landscaping in these yard areas shall be
maintained at a height of three feet or lower (including raised planters) to
preserve views from the street towards the ocean. Any gates or fencing across
the side yard setback areas shall be at least 75% see through/open.
b. All landscaping shall be drought tolerant and native or non-invasive plan species.
No plant species listed as problematic and/or invasive by the California Native
Plant Society, the California Exotic Pest Plant Council, or identified from time to
time by the State of California shall be employed or allowed to naturalize or
persist on the site. No plant species listed as “noxious weed” by the State of
California or the U.S. Federal Government shall be utilized within the property.
c. No permanent irrigation system may be installed west of the established bluff
edge location at +10 MSL.
d. All irrigation installed inland of the bluff edge and utilizes potable water must
utilize only drip or micro spray systems for delivery.
e. A written commitment by the applicant that five years from the date of the
issuance of the coastal development permit for the residential structure, the
applicant will submit for the review and written approval of the Executive
Director a landscaping monitoring report, prepared by a licensed Landscape
Architect or qualified Resource Specialist, that certifies whether the on-site
landscaping is in conformance with the landscape plan approved pursuant to this
special condition. The monitoring report shall include photographic
documentation of plant species and plant coverage.
If the landscape monitoring report indicates the landscaping is not in
conformance with or has failed to meet the performance standards specified in
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the landscaping plan approved pursuant to this permit, the applicant, or successor
in interest, shall submit a revised or supplemental landscape plan for the review
and written approval of the Executive Director. The revised landscaping plan
must be prepared by a licensed Landscape Architect or Resource Specialist and
shall specify measures to remediate those portions of the original plan that have
failed or are not in conformance with the original approved plan.
The applicant shall undertake the development in accordance with the approved
plans. Any proposed changes to the approved plans shall be reported to the
Executive Director. No changes to the plans shall occur without a Coastal
Commission-approved amendment to this coastal development permit unless the
Executive Director determines that no amendment is legally required.

7. Drainage Plan. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT
PERMIT, the applicants shall submit for the review and written approval of the
Executive Director, a final drainage and runoff control plan, with supporting
calculations, that has been approved by the City of Carlsbad. This plan shall include
the following requirements:
(a) The plans shall be prepared by a licensed engineer and shall incorporate structural
and non-structural Best Management Practices (BMPs) designed to control the volume,
velocity and pollutant load of stormwater leaving the developed site.
(b) Drainage from all roofs, parking areas, driveways, and other impervious surfaces
within the development shall be directed to a structural BMP, such as a biofiltration
swale or media filter device(s).
(c) Structural BMPs shall be effective at removing pollutants such as sediment,
nutrients, bacteria, and chemicals from all rainfall events up to and including the
85th percentile, 1-hour storm event with a factor of safety of 2 or more.
(d) Treated runoff, and stormwater runoff in excess of the treatment design flow, shall
be conveyed off-site in a non-erosive manner, without allowing runoff to percolate into
the bluff face.
(e) The plan shall specify all maintenance and operating procedures necessary to keep
the structural and non-structural BMPs effective for the life of the development.
The permittee shall undertake development in accordance with the drainage plans. The
water quality protection system shall be included in the any proposed changes to the
approved plans shall be reported to the Executive Director. No changes to the plans
shall occur without a Coastal Commission approved amendment to this coastal
development permit unless the Executive Director determines that no amendment is
legally required.
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8. Other Special Conditions of local CDP No.14-05. Except as provided by this
coastal development permit, this permit has no effect on conditions imposed by the
City of Carlsbad pursuant to an authority other than the Coastal Act.
9. Construction Schedule/Staging Areas/Access Corridors. PRIOR TO ISSUANCE
OF THE COASTAL DEVELOPMENT PERMIT, the applicants shall submit to the
Executive Director for review and written approval, detailed plans identifying the
location of access corridors to the construction site and staging areas, and a final
construction schedule. Access shall only be via the identified access corridors. Said
plans shall include the following criteria specified via written notes on the plan:
a. Use of sandy beach and public parking areas outside the actual construction
site, including on-street parking, for the interim storage of materials and
equipment is prohibited.
b. No work shall occur on the beach during the summer peak months (start of
Memorial Day weekend through Labor Day) of any year.
c. Equipment used on the beach shall be removed from the beach at the end of
each workday.
The permittee shall undertake development in accordance with the plans and
construction schedule. Any proposed changes to the approved plans or construction
schedule shall be reported to the Executive Director. No changes to the plans or
schedule shall occur without a Coastal Commission approved amendment to this
coastal development permit unless the Executive Director determines that no
amendment is legally required.

IX.

FINDINGS AND DECLARATIONS

The Commission finds and declares as follows:

A.

PROJECT DESCRIPTION

The detailed project description is described above under the substantial issue findings of
this report and is incorporated herein by reference.
The standard of review is the certified Local Coastal Program and the public access and
recreation policies of the Coastal Act.

B.

OCEAN “STRINGLINE” SETBACK

The proposed development is located in a region that utilizes stringline policies to
regulate the seaward extent of development. The goal of limiting new development from
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extending beyond a stringline drawn from the seaward of the extent of the adjacent
structures to the north and south is to restrict encroachment onto the shoreline/coastal
bluffs and to preserve public views along the shoreline. As noted above, setbacks
provide visual relief from the wall of private development lining the shoreline of the
Tierra Del Oro community, and stepping back primary residences and accessory
development in a measured, consistent manner preserves open space and scenic vistas as
viewed from the adjacent beach and public access points. The LCP policy includes two
stringline measurements, one for enclosed portions of a structure, and the other for decks
or other appurtenances. Since the time of the appeal, the Commission has identified that
the stringline for the enclosed portion of the home was also not measured consistent with
the LCP policies as typically interpreted by the Commission. Thus both the proposed
habitable as well as the deck stringline for the proposed location could result in impacts
to coastal resources.
The relevant portions of the City of Carlsbad’s certified LCP are cited in the Substantial
Issue portion of the staff report, and are incorporated herein.
With regard to the home, the City determined the stringline location by drawing a line
from the nearest adjacent corner of development to the north and the furthest point, not
the most adjacent corner, on the home located directly to the south (ref. Exhibit #X). The
Commission has for the most part historically interpreted the City’s stringline provisions
to be measured using only the most adjacent corner of existing structures, which has
resulted in previous appeals within the City of Carlsbad (ref. CDP Nos. A-6-CII-07017/Riley, A-6-CII-08-028/Moss, A-6-CII-03-26/Kiko) and Commission issued permits
(ref. CDP Nos. 6-90-25/Kunkel; 6-90-299/Rowe; 6-92-107/Phillips and 6-95144/Bownes’). Therefore, as approved, the stringline would allow for development to be
located much further seaward than if it were measured from the most adjacent corner.
However, the Tierra Del Oro cul-de-sac street property frontage and street is angled in
such a manner that the closest portion of the residence on the adjacent lot to the south is
set back considerably farther back than the house on the subject site. As such, these
constraints must be considered when determining the appropriateness of the standard
stringline interpretation. Specifically, utilizing the conservative interpretation of the
stringline, the area available for the proposed new home, at its most constricted point,
would allow for a structure no larger than 30-40 feet in depth on a 70 foot wide lot,
limiting the development envelope to just over 2,000 sq. ft. This development area
would be further restricted by required setbacks and existing easements, the need for a
garage, etc. Therefore, measuring from the nearest edge of the properties on either side,
rather than the seaward edge, could constrain development on the site to the point that
any reasonable building design would be infeasible.
In addition, as proposed, all of the new living area will be located considerably further
back from the ocean than the existing residential footprint. Specifically, the basement
will be located 21 feet further inland and the first level located 12 feet further inland than
existing development. Additionally, no development will be located on the bluff face, or
in close proximity (between 25-65 feet setback) to the bluff face. Thus, the proposed
development will increase the setback from the coastal bluff. Finally, the applicant’s
geologist has submitted a geotechnical report that indicates the construction of the home
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will not jeopardize the stability of the bluff. As such, allowing the home to be located
beyond the stringline of the westernmost portion of the adjacent structure to the south as
proposed will not result in impacts to views or the coastal bluff, and would not allow the
general line of development to intrude further west.
With regard to the proposed decking/pool/patio areas, the City’s review failed to identify
the appropriate location of the stringline. Exhibit #5 shows the location of the stringline
between the northern and southern adjacent properties. The existing deck currently
extends approximately 25 feet beyond the stringline. As approved by the City, a portion
of the existing deck/patio would remain in place approximately again approximately 25
feet seaward of the stringline and the rest would have been rebuilt several feet further
inland than the existing deck, but still approximately 7-10 feet seaward of the stringline.
The certified LCP allows existing non-conforming structures to be retained or replaced in
the same location. However, the proposed pool is new, and as such, should not be located
beyond the deck stringline.
In response to the concerns raised by the subject appeal, the applicant submitted modified
plans (ref. Exhibit #X). As modified, the pool would be relocated an additional 5 feet
inland of the original proposal, although still approximately 2-5 feet seaward of the
stringline. However, in this particular case, the proposed redevelopment of this site would
result in a setback of the pool from the bluff edge to between 25-35 feet inland of the
bluff edge, and inland of the existing development. Thus, no grading of the bluff or in
close proximity to the bluff edge is proposed. In addition, all proposed
decking/pool/patio areas will either be at- or below-grade and thus will not encroach into
any existing coastal or ocean views. The setback provided decreases the chance the
development could impact coastal views compared to the existing structure, and also
provides a larger geologic setback from the bluff edge. The bluff edge at this location has
been severely modified for this location, which will be discussed in greater detail below,
and thus an additional setback provides added assurance of geologic stability. Finally, the
applicant’s geologist has submitted a geotechnical report that indicates the construction
of a pool in this location will not jeopardize the stability of the bluff.
In conclusion, the City’s stringline policy was established to serve two main functions; to
protect views to and along the ocean and to limit development from incrementally
encroaching closer to the coastal bluff edge. As proposed, the home is located well
inland of the coastal bluff, and the location of both the home and the proposed
deck/pool/patio areas are within or inland of the line of development established by the
general pattern of development on Tierra del Oro Street. In addition, the encroachment
of decking/pool/patio area beyond the stringline is minimal (between 2-5 feet) and is
entirely at- or below-grade, thus no impacts to coastal views will result from the proposed
improvements. Finally, all proposed accessory improvements are located inland of the
existing decking to remain, thereby not increasing the degree of non-conformity. While
measuring the stringline from the most seaward extent of the adjacent homes is not the
typical interpretation by the Commission; this interpretation is justified under these
specific circumstances and will not set an adverse precedent. As such, Special
Condition No. 1 requires the applicant to submit final plans consistent with the draft
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modified plans submitted on September 10, 2015 that include relocating the pool in
additional 5 feet inland. Thus, as conditioned, the location of the home and accessory
structures can be found consistent with the applicable policies of the City’s certified LCP
and the Coastal Act.

C.

SHORELINE DEVELOPMENT/HAZARDS

The relevant portions of the City of Carlsbad’s certified LCP are cited in the Substantial
Issue portion of the staff report, and are incorporated herein.
As proposed, the project will include demolition of an existing single-story single family
home, including a basement, garage and guest house, with the subsequent construction of
a larger two-story single family home including a basement, garage and guesthouse
located on a coastal bluff that is subject to erosion.
The City’s LCP requires that for proposed development along the shorefront, bluff
stability must be demonstrated through a geotechnical reconnaissance. The City’s LCP
further requires that no development (with the exception of public access improvements)
be located on a bluff face.
Coastal Hazards and Future Shoreline Protection
The Commission has historically evaluated the location of proposed development on a
coastal bluff by a combination of 1) a standard minimum distance from the bluff edge
and, 2) safe siting of the structure, as demonstrated through a site specific geotechnical
reconnaissance. Safe siting of a home has been generally accepted by the Commission to
mean that the home at its proposed location will maintain a minimum 1.5 factor of safety
against landsliding for its expected life, coupled with expected bluff retreat over its
economic life, often assumed to be 75 years. The City of Carlsbad’s LCP does not
include provisions for a standard minimum geologic setback. As such, the location of
development on a coastal bluff in the City of Carlsbad is based on bluff stability.
In order to assure that a minimum factor of safety of 1.5 be maintained for the life of the
development, the setback necessary to attain a 1.5 factor of safety (if any) today must be
added to the expected bluff retreat over the life of the development. Quantitative slope
stability analyses performed in the geotechnical reports submitted demonstrate, to the
satisfaction of the Commission’s staff geologist, that the bluff does indeed possess a
greater than 1.5 factor of safety today. Accordingly, no setback is necessary to assure a
1.5 factor of safety for the development. The setback necessary to assure stability for the
life of the development is accordingly equal to the expected bluff retreat over that time,
plus a buffer (commonly taken to be 10 feet) to account for uncertainty in the analyses
and to allow some room for remediation measures as the foundations become threatened.
The applicant submitted a total of four geotechnical reports all of which concluded that
both the home and the proposed pool would not destabilize the property of the coastal
bluff at the site. However, the reports failed to indicate if the proposed development
would be safe without benefit of the existing shoreline protective device.
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The City’s LCP and the Coastal Act only permit shoreline protective devices when
necessary to protect existing structures. The subject coastal development permit includes
the demolition of the existing home and subsequent redevelopment of a new single
family home and, thus, it is also necessary to assure that these new structures would be
safe without benefit of shoreline protection, which includes the existing revetment.
Additionally, the geotechnical reports did not include potential changes to conditions
over time associated with climate change and sea-level rise (SLR). In addition to
addressing historical bluff erosion rates, in recent years, the Commission has been
charged with the responsibility to address development proposals with regard to how they
may affect and/or impact the ability to address changes to California’s coast associated
with climate change and sea-level rise. In August of this year, the Commission formally
approved a Sea Level Rise Policy Guidance document geared to aid in policy addressing
sea-level rise both at the state and local levels. The omission of considering these factors
was raised in the current appeal and, in response; the applicant submitted an updated
geotechnical report which included the following conclusions:
•

The proposed development is designed and located such that coastal hazards,
including extreme future Sea Level Rise combined with anticipated erosion
will not impact the development over the next 75 years

•

The proposed development is designed such that is [sic] does not rely on the
existing permitted shore protection in place

•

The existing shore protection cannot be removed from this site or reduced
without signification adverse impacts on the adjacent structures.

In addition, the report identified the specific rate of erosion for this location, and
concluded:
If we assume a conservative (high) future bluff erosion rate of 0.33 ft/yr, the
shoreline/bluff will retreat about 25 feet over the 75-year life of the structure. As
currently proposed the principle structure is approximately 64 feet landward of the
revetment protected bedrock. For the cliff to retreat to the principle structure the
rate would need to be 0.85 ft/yr or 2.5 times the 0.33 ft/yr current conservative (high)
rate. There are proposed ancillary improvements that are located about 35 feet back
from the revetment protected bedrock. Using the 0.33 ft/yr erosion rate these
accessory improvement [sic] will still be safe from shoreline erosion even without the
revetment in place.
The Commission’s staff geologist has reviewed all submitted geotechnical reports
associated with the subject development and identified concerns with the calculated
erosion rate for the property. Specifically, while the updated geotechnical report
provided identified an erosion rate of 0.33 ft/yr, a previous geotechnical report identified
a much larger erosion rate for the area. Specifically, the original geotechnical report
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submitted by Geotechnical Exploration Inc., and dated November 12, 2013 included the
following:
Using historical aerial photos and maps, we have calculated a bluff recession rate of
0.33 feet/year on properties on Tierra del Oro north of the subject site prior to
installation of the existing rip rap. Calculated recession of the bluff over a 75-year
period would range from to [sic] 24.75 feet without the benefit of the existing rip rap.
Using the Benumof and Griggs maximum rates of recession (i.e. 1.41 and 1.83
feet/year), recession of the sea cliff rages [sic] from 105.75 to 137.25 feet over a 75year period, again, without the protection of the existing rip rap revetment.
[emphasis added]
As such, it appears that the erosion rate for the coastal bluff at this location may be
greater than those identified in the most recent geotechnical report. When applying the
erosion rate identified in the Benumof and Griggs report, rates of erosion between 1.41
and 1.83, recession of the bluff would be between 105.75 and 137.25 feet in 75 years.
The Commission’s geologist has reviewed the various geotechnical report for the site and
while not able to identify a specific rate of erosion, based on these conflicting reports and
knowledge of erosion rates in the area, he cannot agree that the rate of retreat is as low as
0.33 ft/yr, but agrees it may not be as high as 1.83 ft/yr. If the lowest potential rate of
identified erosion (0.33 feet/year) were used to site new development, 25 feet of bluff
retreat would be expected over the economic life of the structure. If using the lowest
estimated rate of erosion from Benumof and Greffs (1.41 ft/yr), the expected bluff retreat
would be 105.75 feet. The upper estimate of(1.83 ft/yr would require the home to be set
back as far 137.25 feet, which would effectively eliminate development of the site.
As proposed, and at its nearest point, the proposed home is located approximately 40 feet
landward of the bluff edge. Accessory structures (although not considered entitled to
shoreline protection), are located as close as 25 feet from the bluff edge. Thus, applying
the erosion rates identified by Benumof and Griggs, both the home and the accessory
structures would be at risk from bluff retreat and erosion without benefit of the existing
revetment, inconsistent with the City’s LCP.
The Commission’s Staff Geologist reviewed the conflicting erosion rates and has
concluded that there are a number of factors specific to this section of coastal bluff that
makes it unique, including that there is a reef located directly west of this bluff has
sheltered the beach from wave action, which has provided additional protection for this
section of bluff protection. Additionally, the bluff has been protected by the existing rock
revetment for an extended length of time and thus natural erosion hasn’t occurred along
this headland for more than 50 years. In reviewing aerial photos of this section of
Carlsbad, it is apparent that this area of the coast is a salient relative to areas immediately
to the north and south (ref. Exhibit #X), and thus erosion rates may be less than those of
the surrounding area. The combination of these factors makes determining an exact
erosion rate for this area infeasible. However, based on all of these factors, staff
concludes that the home and accessory structures are very likely to be subject to hazards
within their expected life if not for the existing rock revetment.
As noted, both the LCP and Coastal Act policies require that the home be sited safely
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without the revetment and when it is no longer necessary, the revetment in front of the
subject site should be removed. However, in this case, it is not feasible to identify a
specific erosion rate for the area, and thus requiring a specific setback is problematic. In
addition, the revetment is part of a larger revetment that protects eight homes located on
the west side of Tierra del Oro Street, starting at the property directly to the north and
ending at the last property on the southern end of Tierra del Oro Street. The Commission
approved repair and upgrading of the existing and pre-Coastal Act revetment for 7 of the
8 lots in January, 1978 (ref. CDP No.F7529). Thus, removal of the revetment is
infeasible at this time as it is required to protect adjacent properties.
Nevertheless, the construction of a new home and accessory structures on a bluff fronting
lot are not entitled to shoreline protection under Policy 4-1 of the City’s LCP. Thus,
should the revetment be removed at this location, either through natural processes, or
future planned retreat, the home in its proposed location may be subject to a number of
risks including bluff failure and erosion. Given that the applicants have chosen to
construct the proposed development despite these risks, the applicants must assume the
risks. Therefore, Special Condition #2 requires the applicant to acknowledge that the
site may be subject to hazards from waves, storm eaves, bluff retreat, and erosion; and to
assume the risks from such hazards.
In addition, allowing the retention of existing shoreline protection to address such threats
could conflict with City of Carlsbad LCP Policies as well as Coastal Act requirements
regarding public access and recreation, shoreline sand supply, and protection of views to
and along the shoreline. Special Condition #3 requires the applicant to waive on behalf
of itself and all successors and assigns, any rights to new shoreline protection that may
exist under Policy 4-1 to protect the proposed development. Because the revetment may
not be allowed to protect the existing structure, Special Condition #3 requires that any
maintenance proposed to the existing revetment be for the sole purpose of protecting the
existing homes on the adjacent properties and not for protection of the development
approved through this CDP. Special Condition #5 requires the applicants to record a
deed restriction imposing the conditions of this permit as covenants, conditions and
restrictions on the use and enjoyment of the property. Finally, Special Condition #4
requires that all future development improvements on the subject site shall require an
amendment to permit No. A-6-CII-15-0039 from the California Coastal Commission.
Thus, only as conditioned to ensure that the proposed new development will not result in
new shoreline protection, or require the continued existence of the existing shoreline
protection, can the proposed new residence be found consistent with the certified LCP.
In conclusion, in this case, the proposed location of the home cannot be assured to be free
from the risk of erosion without the use of the existing shoreline protection. In addition,
allowing the revetment to be retained for protection of the proposed structure would be
inconsistent with the City’s LCP and would result in impacts to coastal resources
inconsistent with both the City’s LCP and the public access and recreation policies of the
Coastal Act. As such, special conditions have been incorporated that require the applicant
to acknowledge and assume the risks present on the site and waive the right to any future
shoreline protection or maintenance of the existing revetment to protect the existing
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structure. Thus, as conditioned, the Commission can be assured that the proposed
development is not considered reliant upon existing shoreline protection. Thus, as
conditioned the project is consistent with the applicable policies of the City’s certified
LCP.

D.

WATER QUALITY/DRAINAGE/MARINE RESOURCES

The proposed development is located along the Carlsbad shoreline. The City of
Carlsbad’s LCP contains applicable policies which state, in part:
Policy 4-3
Detached residential homes shall be required to use efficient irrigation systems and
landscape designs or other methods to minimize or eliminate dry weather flow, if they
are within 200 feet of an ESA[Environmentally Sensitive Area], coastal bluffs or rocky
intertidal areas.
Policy 4-6
Apply sediment control practices as a perimeter protection to prevent off-site
drainage. Preventing sediment from leaving the site should be accomplished by such
methods as diversion ditches, sediment traps, vegetative filters and sediment basins.
Preventing erosion is of course the most efficient way to control sediment runoff.
Section 21.204.050 of the Coastal Shoreline Development Overlay zone provides:
1) …Building sites shall be graded to direct surface water away from the
top of the bluff, or, alternatively, drainage shall be handled in a manner satisfactory
to the City which will prevent damage to the bluff by surface and percolating water..
Section 21.205.060 of the Coastal Resource Overlay zone provides:
All development must include mitigation measures for the control of urban runoff
flow rates and velocities, urban pollutants, erosion and sedimentation in accordance
with the requirements of the city’s Grading Ordinance, Stormwater Ordinance,
SUSMP, JURMP, master drainage plan, the San Diego County Hydrology Manual
and amendments to them and the additional requirements enumerated by this section.
The certified Carlsbad LCP Mello II segment contains in its Zoning Plan, Coastal
Development Regulations that include a Coastal Resource Protection Overlay Zone and
the Coastal Shoreline Development Overlay Zone, with relevant citations above. The
purpose of these overlays is to regulate development and land uses along the coastline in
order to maintain the shoreline as a unique recreational and scenic resource, afford public
safety and access, and avoid the adverse geologic and economic effects of bluff erosion,
including siting drainage towards the street rather than the bluff and using appropriate
landscape designs to further reduce erosion caused by dry weather flow. The proposed
project did not include a detailed drainage plan indicating where the drainage associated
28

A-6-CII-15-0039 (Nolan)

with this development would be directed. As such, as approved by the City, the proposed
project cannot be found consistent with the above-mentioned policies. Special
Condition #7 requires the applicant to submit final drainage plans, indicating that all
drainage directed to a structural BMP, such as a biofiltration swale or media filter device
and then conveyed off-site in a non-erosive manner, without allowing runoff to percolate
into the bluff face, thus eliminating impacts to water quality consistent with the City's
applicable policies.
Further, the applicant submitted a landscape plan associated with the proposal. The
proposed landscaping includes a significant portion of native habitat species, however
also included are plants that may be of concern. Specifically, the plan includes the
planting of Melaleuca, which is listed as a Federal Noxious Weed. In addition, while the
plan includes a conceptual water conservation plan including an efficient irrigation
system and elimination of dry weather flow it does not limit irrigation to drip or microspray. As such, Special Condition #6 requires the applicant to submit a revised
landscape plan that requires the use of only native and/or non-invasive plantings. Special
Condition #6 further requires all irrigation using potable water must utilize only drip or
micro spray systems for delivery.
Lastly, the proposed development requires 1,570 cubic yards of cut associated with the
portions of the basement level and construction of the pool. While the submitted plans
indicate that all exported cut material will be outside the coastal zone, Special Condition
#1 requires the applicant to submit final plans, that are consistent with the originally
submitted plans, which include a note that all export will be taken to a location outside
the coastal zone, thus reducing any impacts to water-quality through sediment deposit.
In conclusion, the project as proposed included potentially invasive landscaping,
inappropriate irrigation, and failed to adequately indicate where any drainage would be
directed. Special conditions have been provided to address these impacts, and therefore,
as conditioned, the project is consistent with the City's policies pertaining to water quality
and marine resources.

E.

PUBLIC ACCESS

Coastal Act Section 30604(c) requires that every coastal development permit issued for
any development between the nearest public road and the sea “shall include a specific
finding that the development is in conformity with the public access and public recreation
policies of [Coastal Act] Chapter 3.” The project site is located seaward of the first
through public road and the sea. Coastal Act Sections 30210 through 30212, as well as
Sections 30220, specifically protect public access and recreation, and state:
Section 30210
In carrying out the requirement of Section 4 of Article X of the California
Constitution, maximum access, which shall be conspicuously posted, and
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recreational opportunities shall be provided for all the people consistent with public
safety needs and the need to protect public rights, rights of private property owners,
and natural resource areas from overuse.
Section 30211
Development shall not interfere with the public’s right of access to the sea where
acquired through use or legislative authorization, including, but not limited to, the
use of dry sand and rocky coastal beaches to the first line of terrestrial vegetation.
Section 30212
(a) Public access from the nearest public roadway to the shoreline and along
the coast shall be provided in new development projects except where:
(1) it is inconsistent with public safety, military security needs, or the protection
of fragile coastal resources,
(2) adequate access exists nearby, or,
(3) agriculture would be adversely affected. …
Additionally, the City of Carlsbad’s LCP contains the “Coastal Shoreline Development
Overlay Zone”, an implementing measure of Carlsbad’s certified Mello II LCP and
contains an applicable policy, which states:
Policy 7-3
The city will cooperate with the state to ensure that lateral beach access is protected
and enhanced to the maximum degree feasible, and will continue to formalize
shoreline prescriptive rights….
The project is located on a bluff top site on Tierra Del Oro. The Tierra Del Oro
neighborhood is an inlet coastal street that runs parallel with the ocean, and has one
entrance and street parking that is open to the public. Currently there is no vertical access
to the ocean along Tierra Del Oro. The Commission has previously reviewed the lack of
public access within this development and concluded:
No vertical public access to the shore presently exists along Tierra Del Oro or in the
adjacent residential area to the south along Shore Drive. Public access does exist
about 100 yards further to the north at Carlsbad State Beach across from Encina
Power Plant and approximately 1/3 mile to the south where a section of Carlsbad
State Beach also exists. This access allows the public to gain access to the beach
below the subject site. The commission finds that with access available nearby to
the north and south that imposition of a vertical access requirement is not warranted
for this project.
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The Commission finds that the same is true today, in that public access to the shoreline is
currently available a short distance north of the subject site. Therefore, it is not necessary
to require public vertical access on the subject site.
As discussed above in detail, it also is important to site development appropriately to
avoid the need for shoreline protection in the future, which can occupy public beach and
prevent the shoreline from retreating naturally, impacting public access and recreation.
At this time, no work to the existing revetment is proposed. However, the subject
proposal has been conditioned to ensure that any future work to the revetment be solely
for the protection of the adjacent structures and will require additional review by the
Commission, so that any proposed work, and potential encroachment onto beach area,
will be reviewed at that time.
In addition, the City’s LCP requires that any development along the shorefront be
required to dedicate 25 feet of dry sandy beach for lateral public access. In this case,
there is an existing lateral access easement (ref. Exhibit No. X, and recorded document
No. 79-49669). The existing easement was required associated with the maintenance
work on the revetment permitted through CDP No. F7529 and extends from the property
line inland. However, there remains a significant portion of sand (approximately 30 feet
in width) located west of the revetment and inland of the existing easement. As
proposed, the applicant will be recording an additional lateral public access easement that
will bridge the gap between the revetment and the existing easement, thereby creating an
uninterrupted lateral public access area beginning at the base of the revetment and
extending to the property line (ref. Exhibit #X). To assure this easement is created,
Special Condition #8 requires the applicant to adhere to all conditions (unless expressly
modified herein) placed on this proposal as required by the permit issued by the City of
Carlsbad. As such, the project will protect and provide for public access.
The demolition of the existing home and the grading for the basement and reconstruction
of the new home will require heavy equipment and staging areas, as well as adequate
parking. The laborers required for the project may choose to park their cars within the
available on-street parking. The combination of construction materials, equipment and
parking requirements may result in decreased access opportunities for the public. As
such, Special Condition #9 requires the applicant to identify any locations which will be
used as staging and storage areas for materials and equipment during the construction
phase of this project. Use of public parking areas and the sandy beach, including onstreet parking, for the interim storage of materials and equipment shall be avoided to
ensure that public access and parking will not be affected.

F.

PUBLIC VIEWS

The City of Carlsbad has policies pertaining to the protection of public views and state in
part:
Policy 8-1
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The Scenic Preservation Overlay Zone should be applied where necessary
throughout the Carlsbad coastal zone to assure the maintenance of existing views
and panoramas. Sites considered for development should undergo review to
determine if the proposed development will obstruct views or otherwise damage
the visual beauty of the area. The Planning Commission should enforce
appropriate height limitations and see-through construction, as well as minimize
alterations to topography.
Section 21.204.100 (B & C) of the Coastal Shoreline Development Overlay Zone states:
B. Appearance – Buildings and structures will be so located on the site as to
create a generally attractive appearance and be agreeably related to
surrounding development and the natural environment.
C. Ocean Views – Buildings, structures, and landscaping will be so located as to
preserve the degree feasible any ocean views as may be visible from the
nearest public street.
The project site is currently developed with a single-family home and public ocean views
do not currently exist from Tierra Del Oro across the site and to the ocean. The proposal
includes construction of a two-story, 8,845 sq. ft. single-family residence including a
guesthouse, two car garage, and daylighted basement. The surrounding community is
comprised of structures of similar size and scale to the proposed structure. Public views
are limited without the sideyard setback areas of the lot. As proposed the sideyard area
will be developed with fencing only 50% open to light, and landscaping will include trees
that may grow to as tall as 30 feet. As such, both fencing and landscaping may block
views from Tierra del Oro Street to the ocean. The City of Carlsbad has provisions for
such see-through construction. However, the City’s provisions would allow for fencing
that is only 50% open to light, and does not limit the height of vegetation. As such, the
combination of the fencing and landscaping could effectively eliminate public views,
inconsistent with the intent of the City’s LCP. As such the Commission has typically
required that new residences on Tierra del Oro to include fencing that is 75% open to
light, and limits landscaping height (including planters) to 3 feet in height (ref. A-A-CII07-017/Riley, A-6-CII-08-028/Moss). As such, Special Condition #6 requires that any
gating of the side yard setback areas be 75% open so as to allow public views through to
the ocean. In addition, Special Condition #6 limits the height of landscaping within the
sideyard areas to no taller than three feet or lower (including raised planters). This
condition will maintain the view corridors remaining in the side yard setback. Therefore,
as conditioned, the project can be found consistent with the Coastal Act provisions
protecting public coastal views.

G.

UNPERMITTED DEVELOPMENT

Development has occurred on the subject site without benefit of a Coastal Development
Permit. As previously discussed, the original revetment was constructed prior to the
Coastal Act. In 1978 the Commission approved repair and maintenance work to seven
residences along Tierra del Oro Street including the subject site. When the revetment
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was repaired, the portion of the pre-coastal stairway on the property that was located
within the footprint of the revetment was removed. Because the stairway portion on top
of the revetment was removed and reconstructed, it lost its legal non-conforming status.
In addition, one of the geotechnical reports submitted includes a history of the revetment
and associated maintenance activities. Specifically, geotechnical report prepared by
Geotechnical Exploration Inc. and dated November 12, 2013 included the following:
According to a repair proposal by Dave Martin (dated October 27, 1986), more
significant repairs occurred in 1986-1987 following significant storm damage, include
the placement of larger “…toe anchor stones of the eight to twelve-ton class with large,
flat bottom surfaces to maximize friction and resistance to movements.” Subsequent to
that repair, the owner reports that the newer portion of the walkway (from termination
of the older walkway and extending to the sand) was added in the early 1990’s.
Commission staff have reviewed the permit history for the site and while there was a
permit issued for the maintenance work completed in 1979, there is no permit history for
the work to the revetment that occurred in 1986-1987. As such, the unpermitted
development on site includes both maintenance to the revetment as well as construction
of a replacement private access stairway located on top of the revetment. However, no
development is being proposed within the revetment at this time. In addition, San Diego
District staff has an existing violation case on the subject property regarding construction
of the stairway, and will continue to research the previous unpermitted maintenance work
to the revetment. As such, the unpermitted development will be addressed through a
separate enforcement action.
Although development has taken place prior to submission of this permit application,
consideration of this application by the Commission has been based solely upon the
policies and provisions of the certified City of Carlsbad LCP as well as the public access
and recreation policies of Chapter 3 of the Coastal Act. Commission review and action
on this permit does not constitute a waiver of any legal action with regard to the alleged
violation nor does it constitute an admission as to the legality of any development
undertaken on the subject site without a coastal permit.

H.

LOCAL COASTAL PLANNING

The certified Carlsbad LCP Mello II segment contains in its Implementation Program, a
Coastal Development (C-D) Overlay Zone, which has been discussed in this report. The
purpose of the C-D zone is, among other purposes, to provide regulations for
development and land uses along the coastline in order to maintain the shoreline as a
unique recreational and scenic resource, affording public safety and access, and to avoid
the adverse geologic and economic effects of bluff erosion.
The project as proposed would result in development that cannot be considered safe for
its expected life without the protection provided by the existing rock revetment. Both the
Coastal Act and the City’s LCP include a provision that shoreline protective devices are
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only permitted when proposed to protect existing structures. As such, the construction of
the new home should not be reliant on the existing shoreline protection. However, the
revetment is part of a larger-scale device that protects multiple homes, and thus cannot be
removed at this time. A condition has been incorporated herein requiring the applicant
to acknowledge that the home is sited in a location that may be subject to hazards from
waves, storm eaves, bluff retreat, and erosion. An additional condition has been included
providing that no shoreline protective device(s) shall ever be constructed to protect the
development approved pursuant to coastal development permit No. A-6-CII-15-0039
including, but not limited to, the residential addition, and any future improvements, in the
event the development is threatened with damage or destruction from sea level rise,
flooding, erosion, storm conditions, or other natural hazards in the future consistent with
Policy 4-1 of the City’s certified LCP. Furthermore, Special Condition #8 requires the
applicant to adhere to all conditions placed on the proposed development associated with
the City's approval, including the provision for additional lateral public access.
Therefore, the Commission finds that approval of the proposed development, as
conditioned, will not prejudice the ability of the City to continue implementation of its
certified LCP.

I.

CALIFORNIA ENVIRONMENTAL QUALITY ACT

Section 13096 of the Commission's Code of Regulations requires Commission approval
of Coastal Development Permits, or permit amendments, to be supported by a finding
showing the permit or amendment, as conditioned, to be consistent with any applicable
requirements of the California Environmental Quality Act (CEQA). The City found the
project categorically exempt from the requirement to prepare environmental documents,
according to CEQA guidelines that exempt certain development. (See Cal. Code of Regs.,
tit. 14, §§ 15301(l) [demolition of single family residence], 15303(a) [construction of a
single family residence], and 15305(a) [variances that do not create a new parcel].)
Section 21080.5(d)(2)(A) of CEQA prohibits the Commission from approving a proposed
development if there are feasible alternatives or feasible mitigation measures available
which would substantially lessen any significant adverse effect which the activity may
have on the environment. The proposed project has been conditioned in order to be
found consistent with the Chapter 3 policies of the Coastal Act. Special conditions have
been included that require the applicant’s acknowledgement that the home is sited in an
unsafe location and may be subject to hazards associated with storm events, wave activity
and flooding. In addition, the project has been conditioned to require the applicant to
waive their rights to any future shoreline protection. Both conditions have been included
to assure the changes to the bluff, through natural erosion, storm events, and potential sea
level rise will be accommodated without the construction of a new shoreline protective
device. Additional conditions have been included that will prevent impacts to public
access during construction, require landscaping to be native and non-invasive and chosen
in the manner that will open public views from Tierra del Oro Street through the sideyard
setbacks on the property and to the ocean. Finally, special conditions have been included
that will assure drainage will be filtered and not flow down the coastal bluff face.
As conditioned, there are no feasible alternatives or feasible mitigation measures
available which would substantially lessen any significant adverse impact which the
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activity may have on the environment. Therefore, the Commission finds that the proposed
project is the least environmentally-damaging feasible alternative and is consistent with
the requirements of the Coastal Act to conform to CEQA.

(G:\San Diego\Reports\Appeals\2015\A-6-CII-15-0039 5039 Tierra Del Oro Appeal SI & de Novo staff report.docx)
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APPENDIX A
SUBSTANTIVE FILE DOCUMENTS:
•
•
•
•
•

Appeal by Commissioner Dayna Bochco dated June 16, 2015;
Appeal by Commissioner Jana Zimmer dated June 17, 2015;
Certified City of Carlsbad Local Coastal Program.
Geotechnical reports prepared by Geotechnical Exploration Inc. dated November
12, 2013, August 4, 2014, September 11, 2014, November 4, 2014 and July 8,
2015
Geotechnical report prepared by Geosoils Inc. dated July 6, 2015
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