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ADDENDUM 

 
December 4, 2015 
 
 
TO: California Coastal Commissioners 
 
FROM: Christopher Pederson, Chief Counsel 
  
RE: Petition to Rescind Potential Takings Evaluation/Takings Avoidance Criteria 
 (for the Commission Meeting of December 9, 2015) 
______________________________________________________________________________ 
 
 
On November 30, 2015, the Commission received the attached “Rebuttal to Coastal Commission 
Staff Report” (Exhibit 1) from Richard S. Kohn (“Petitioner”).  The Rebuttal reiterates 
Petitioner’s arguments that the Coastal Commission lacks the authority to evaluate whether the 
denial or conditional approval of a permit application would constitute a taking of private 
property for public use without just compensation. 
 
As an initial matter, Petitioner contends that the staff report conflates his argument regarding the 
Commission’s authority to evaluate takings claims with his argument that the Commission’s 
interpretation of that authority is an underground regulation in violation of the California 
Administrative Procedures Act (“APA”).  This item is on the Commission’s agenda solely by 
virtue of the APA requirement that state agencies act on petitions to adopt, amend, or repeal 
regulations.  (Gov. Code, § 11340.7.)  Petitioner has characterized the Commission’s 
interpretation of its authority to evaluate potential takings claims as an underground regulation.  
Absent his request that the Commission repeal that alleged underground regulation, he would not 
have a right to a Commission determination regarding that issue outside the context of a 
Commission proceeding on a regulatory matter such as a permit application or an LCP submittal.  
The staff report therefore analyzes his arguments through the framework of his request that the 
Commission repeal the alleged underground regulation regarding the Commission’s evaluation 
of takings claims. 
 
Petitioner’s Rebuttal primarily argues that caselaw establishes that the Commission lacks the 
authority to evaluate potential takings claims.  He contends that only courts may determine 
whether a Commission action to deny or conditionally approve a permit constitutes a taking.  He 
claims that the Commission must in all instances require strict compliance with Coastal Act and 
LCP requirements and allow exceptions only pursuant to a court order. 
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As the staff report explains, the cases that Petitioner cites address the issue of whether courts are 
limited to the evidence presented to an agency when evaluating claims that that agency’s action 
took private property without just compensation.  (See Hensler v. City of Glendale (1994) 
8 Cal.4th 1, cert. denied, 513 U.S. 1184 (1995); Healing v. California Coastal Comm. (1994) 
22 Cal.App.4th 1158.)  The decisions held that courts are not limited to considering evidence 
presented to the agency regarding takings claims.  (Hensler, 8 Cal.4th at 15-16; Healing, 
22 Cal.App.4th at 1174-1175.)  Courts may instead allow additional evidence and argument when 
resolving those claims.  Of course, the judiciary, not the Commission, has the final say over 
whether any particular Commission action constitutes a taking. 
 
Petitioner, however, has not cited any caselaw that holds that the Commission lacks the authority 
to allow exceptions to Coastal Act or LCP requirements in order to avoid denying or 
conditionally approving a permit in a manner that would result in a taking.  As the staff report 
points out, a recent appellate decision upheld the Commission’s authority to do just that.  
(McAllister v. California Coastal Comm. (2009) 169 Cal.App.4th 912, 939.)  Petitioner instead 
relies on statements that the courts, not the Commission, have the authority to resolve takings 
claims.  That is not in dispute, but those statements in no way suggest that the Commission must 
disregard the mandate of Coastal Act section 30010 that the Commission not exercise its power 
in a manner that takes private property without just compensation.  
 
Moreover, as explained in the staff report, the California Supreme Court has held that property 
owners must first apply for a permit and request exceptions from an allegedly unconstitutionally 
stringent limitation on development of property prior to seeking judicial review.  As the Court 
explained, 

 
The impact of a law or regulation on the owner's right to use or develop the 
property cannot be assessed until an administrative agency applies the ordinance 
or regulation to the property and a final administrative decision has been 
reached with regard to the availability of a variance or other means by which to 
exempt the property from the challenged restriction. 
 

(Hensler, 8 Cal.4th at 12 (emphasis added).)  This is directly contrary to Petitioner’s assertion 
that the Commission lacks the authority to consider whether to allow exceptions to Coastal Act 
or LCP requirements in order to avoid takings claims. 
 
Petitioner also claims that the court of appeal in the Healing case specifically ruled that the 
Commission lacked the statutory authority to determine takings claims.  That case, however, did 
not involve a situation in which the Commission had allowed exceptions in order to avoid a 
takings claim.  The only issue before the court was whether the Commission’s administrative 
record for the contested application should be the basis for the trial court’s review of the property 
owner’s inverse condemnation claim.  (Healing, 22 Cal.App.4th at 1174-1175.)  The court did not 
address whether the Commission could allow exceptions to Coastal Act or LCP requirements in 
order to avoid takings claims. 
 
Petitioner contends that the Commission’s interpretation of Coastal Act section 30010 prevents 
judicial review of whether requiring a proposed development to comply fully with all Coastal 
Act and LCP requirements would constitute a taking.  Not so.  Coastal Act section 30801 
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expressly allows any “aggrieved person” to seek judicial review of Commission decisions.  
Persons who through appropriate means notify the Commission of their concerns prior to the 
Commission action qualify as aggrieved persons.  Therefore, a person who participated in the 
administrative process and opposed the Commission granting an exception in order to avoid a 
taking could seek judicial review of that decision. 
 
Petitioner proposes that the Commission should never allow exceptions to Coastal Act or LCP 
requirements to avoid a taking except when a court orders it to do so.  This would mean that the 
Commission must require complete compliance with those requirements even when it has a very 
high degree of confidence that doing so would constitute a taking.  The burden would then be on 
the applicant to seek judicial review.  If a court agrees with the applicant, the Commission may 
have the opportunity to allow exceptions in response to the court’s order.  Petitioner fails to point 
out, however, that even if the Commission allows exceptions pursuant to court order, it still 
could be found liable for temporary takings damages, court costs, and attorneys’ fees.  (First 
English Evangelical Lutheran Church v. County of Los Angeles (1987) 482 U.S. 304; Hensler, 
8 Cal. 4th at p. 15.)  Petitioner’s approach, therefore, would require the Commission to expose 
itself and the public fisc to significant financial liability even when the Commission agrees that 
an applicant has a strong takings claim.  
 
Finally, Petitioner repeatedly refers to Commission staff deciding whether to allow exceptions or 
to approve or deny permits.  Of course, staff’s role is to make recommendations to the 
Commission.  The Commission itself decides on a case-by-case basis whether denying or 
conditionally approving a particular application would constitute a taking. 
 
As explained in the staff report and this addendum, the only legally tenable interpretation of 
Coastal Act section 30010 is that the Commission has the authority to allow exceptions to 
Coastal Act and LCP requirements in order to avoid a taking when acting on permit applications.  
In addition, the staff report explained that the Commission does not have a rule of general 
applicability regarding how to evaluate whether a particular Commission action would constitute 
a taking.  The Commission’s formally adopted regulations authorize the Commission to require 
information related to evaluation of potential takings claims.  Therefore, the Commission’s 
interpretation and application of its authority to evaluate takings claims do not qualify as an 
underground regulation. 
 
Staff therefore recommends that the Commission deny the Petition. 
 
Exhibit 
 
1. Richard S. Kohn, Rebuttal to Coastal Commission Staff Report, November 27, 2015 
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M E M O R A N D U M 

 
November 20, 2015 
 
 
TO: California Coastal Commissioners 
 
FROM: Christopher Pederson, Chief Counsel 
 Michael Ng, Staff Counsel 
 
RE: Petition to Rescind Potential Takings Evaluation/Takings Avoidance Criteria 
 (for the Commission Meeting of December 9, 2015) 
______________________________________________________________________________ 
 
 
EXECUTIVE SUMMARY: 
 
On September 18, 2015, Richard S. Kohn (the “Petitioner”) filed a “Petition to Rescind Potential 
Takings Evaluation/Takings Avoidance Criteria” (the “Petition”) with the Commission.  The 
Petitioner argues that the Commission’s policy of allowing exceptions to Coastal Act or Local 
Coastal Program (“LCP”) requirements when necessary to avoid taking private property without 
just compensation constitutes an “underground regulation” and that the Commission lacks the 
authority to evaluate when its actions may constitute a taking.  He therefore requests that the 
Commission rescind the alleged underground regulation. 
 
The Commission’s practice of allowing case-by-case exceptions to Coastal Act or LCP 
requirements when acting on coastal development permit (“CDP”) applications or appeals does 
not constitute an underground regulation.  The California Administrative Procedures Act defines 
a regulation as a rule of general application adopted by a state agency to implement, interpret, or 
make specific the law the agency administers.  Both the United States and the California 
Constitutions prohibit state agencies from taking private property without just compensation.  
Consistent with these prohibitions, Section 30010 of the Coastal Act directs the Commission not 
to grant or deny a permit in a manner that will take private property without just compensation.  
Because judicial rulings establish that takings can occur in a variety of contexts and that a 
determination about whether a taking has occurred depends on a wide range of context-specific 
factors, the Commission necessarily evaluates potential takings claims on a case-by-case basis.  
The Commission does not have a rule of general applicability regarding how it evaluates 
potential takings claims. 
 
Commission staff therefore recommends that the Commission deny the Petition. 
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RECOMMENDED MOTION: 
 
I move that the Commission grant the Petition to Rescind Potential Takings Evaluation/Takings 
Avoidance Criteria and recommend a NO vote pursuant to the staff recommendation. 
 
Failure of this motion will result in denial of the Petition for the reasons provided in this staff 
report. 
 
BACKGROUND: 
 
On May 25, 2015, Richard Kohn filed a petition with the Office of Administrative Law (“OAL”) 
alleging that the Commission has an unlawful underground regulation regarding its evaluation of 
potential takings claims.  On August 4, 2015, OAL declined to accept the petition, but did not 
rule on its merits and indicated that the decision did not restrict his ability to pursue the matter 
with the Commission or in court.  On September 18, 2015, Petitioner filed the attached Petition 
to Rescind Potential Takings Evaluation/Takings Avoidance Criteria (Exhibit 1) with the 
Commission.   
 
The California Administrative Procedures Act (“APA”) allows any person to file a petition 
requesting the Commission to adopt, amend, or repeal a regulation.  (Gov. Code, § 11340.6.)  
The Commission must within 30 days of receipt of the petition either deny it on the merits or 
schedule a public hearing.  (Gov. Code, § 11340.7, subd. (a).)  Petitioner agreed to extend the 
deadline for Commission action until the Commission’s December 2015 meeting. 
 
The Commission may take any action it determines is warranted by the Petition.  (Gov. Code, 
§ 11340.7, subd. (b).)  If the Commission decides to change its regulations in response to the 
Petition, it must follow the normal notice and comment procedures that apply to agency actions 
to adopt, amend, or repeal regulations.  (Gov. Code, § 11340.7, subd. (a).) 
 
ANALYSIS: 
 

I. Relevant Law Regarding Underground Regulations Subject to the APA 
 
The APA’s prohibition against “underground regulations” is set forth as follows:  
 

No state agency shall issue, utilize, enforce, or attempt to enforce any guideline, 
criterion, bulletin, manual, instruction, order, standard of general application, or other 
rule, which is a regulation as defined in Section 11342.600, unless the guideline, 
criterion, bulletin, manual, instruction, order, standard of general application, or other 
rule has been adopted as a regulation and filed with the Secretary of State pursuant to 
this chapter. (Gov. Code § 11340.5(a).) 

 
In turn, the APA defines a “regulation” as follows: 
 

[E]very rule, regulation, order, or standard of general application or the amendment, 
supplement, or revision of any rule, regulation, order, or standard adopted by any 
state agency to implement, interpret, or make specific the law enforced or 
administered by it, or to govern its procedure.” (Id. § 11342.600.) 
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In Tidewater Marine Western, Inc. v. Bradshaw (1996) 14 Cal.4th 557 (“Tidewater”), the 
California Supreme Court explained the criteria for determining whether agency action 
constitutes a regulation subject to the APA: 
 

First, the agency must intend its rule to apply generally, rather than in a specific case 
… a rule applies generally so long as it declares how a certain class of cases will be 
decided. [Citation.] Second, the rule must implement, interpret, or make specific the 
law enforced or administered by the agency, or … govern the agency’s procedure 
[with respect to the law enforced or administered by the agency]. (Id. at 571 
(emphasis added).)  

 
The APA includes a variety of exemptions from the general requirement that regulations must go 
through that Act’s formal rulemaking procedures.  Of most relevance here, it exempts 
regulations that “embod[y] the only legally tenable interpretation of a provision of law.”  (Gov. 
Code § 11340.9(f).) 
 
As explained below, the Commission’s interpretation of Coastal Act section 30010 as requiring it 
to allow exceptions to Coastal Act or LCP requirements in the permitting context when 
necessary to avoid taking private property is the only legally tenable interpretation and therefore 
does not need to be adopted as a regulation.  The Commission evaluates claims that a particular 
permitting decision may constitute a taking on a case-by-case basis and does not impose 
requirements of general applicability regarding how to evaluate and resolve such claims.  The 
Commission’s existing regulations authorize requiring information that is necessary for 
evaluating potential takings issues that a particular application may raise.  The Commission’s 
practices regarding the evaluation of potential takings claims therefore do not constitute an 
unlawful underground regulation. 
 

II. Requirements To Avoid Taking Private Property Without Just Compensation 
 
The United States and California Constitutions both prohibit state agencies from taking private 
property for public use without payment of just compensation.  (U.S. Const., 5th Amend., 14th 
Amend.; Cal. Const., Art. 1, § 19.)  Coastal Act section 30010 implements these prohibitions by 
providing that the Coastal Act  
 

shall not be construed as authorizing the commission, port governing body, 
or local government acting pursuant to [the Coastal Act] to exercise their 
power to grant or deny a permit in a manner which will take or damage 
private property for public use, without the payment of just compensation 
therefor. 

 
The Coastal Act does not give the Commission the power of eminent domain or otherwise 
authorize the Commission to acquire or hold interests in real property. 
 
The classic taking occurs when the government acquires title to property for a public use.  The 
U.S. Supreme Court, however, has held that a taking can also occur when a government 
requirement “goes too far” in restricting an owner’s use of its property.  (Pennsylvania Coal Co. 
v. Mahon (1922) 260 U.S. 393, 415.) 
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Regulatory takings claims can arise in a variety of contexts.  (See generally Lingle v. Chevron 
U.S.A., Inc. (2005) 544 U.S. 528, 536-40, 545-48.)  The complete denial of all economically 
beneficial use of a property constitutes a per se taking unless development of the site can be 
prohibited as a nuisance or under other background principles of state property law.  (Lucas v. 
South Carolina Coastal Council (1992) 505 U.S. 1003, 1019, 1031-32.)  A Lucas taking can be a 
concern where, for example, a property that is zoned for residential use consists entirely of 
environmentally sensitive habitat area (ESHA).  Coastal Act section 30240(a) allows 
development within ESHA only if it avoids significant disruption of habitat values and is a use 
dependent on the resources of the ESHA.  (See McAllister v. California Coastal Comm. (2009) 
169 Cal.App.4th 912, 928-29.)  Residential development does not qualify as a resource dependent 
use in ESHA.  (Id. at 935-36.)  In a situation where a property owner applies to build a house on 
residentially zoned property that is entirely ESHA, complete denial of the proposed development 
as would be required by section 30240(a) may constitute a taking under the Lucas decision 
unless some other economically beneficial use is available, absent unusual circumstances.  
Because the Commission does not have the authority to acquire property, Public Resources Code 
section 30010 requires the Commission to construe the Coastal Act as not requiring denial of a 
permit in that situation.  (See McAllister, 169 Cal.App.4th at 937-40.) 
 
A taking claim can also arise if the Commission allows some economically beneficial use of a 
site, but such use is so restrictive that it still constitutes a taking of private property without just 
compensation.  (See Penn Central Transportation Co. v. City of New York (1978) 438 U.S. 104.)  
In such circumstances, whether the restrictions on development constitute a taking “depends 
largely upon the particular circumstances [in that] case.”  (Id. at 124 (internal quotation marks 
omitted).)  The Court elaborated: 
 

In engaging in these essentially ad hoc, factual inquiries, the Court's decisions 
have identified several factors that have particular significance.  The economic 
impact of the regulation on the claimant and, particularly, the extent to which the 
regulation has interfered with distinct investment-backed expectations are, of 
course, relevant considerations.  So, too, is the character of the governmental 
action.  A “taking” may more readily be found when the interference with 
property can be characterized as a physical invasion by government . . . than when 
interference arises from some public program adjusting the benefits and burdens 
of economic life to promote the common good. 
 

(Id. (internal citations omitted).)  As this makes clear, the evaluation of Penn Central takings 
claims is very fact- and context-specific and the list of factors identified in Penn Central is only 
a non-exhaustive list of potentially relevant factors. 
 
Takings claims can also arise in situations where the Commission requires an exaction, for 
example, the dedication of a public access easement to or along the shoreline pursuant to Coastal 
Act section 30212.  In Nollan v. California Coastal Commission (1987) 483 U.S. 825, the 
Supreme Court invalidated a Coastal Commission permit condition requiring dedication of a 
public access easement along a private beach that the Commission imposed as a condition of 
approval for a new residence constructed adjacent to the beach.  The Court ruled that the 
Commission had failed to establish a nexus between the impacts of the proposed development 
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and the required public access easement.  (Id. at 837.)  Subsequent caselaw establishes that 
public agencies must demonstrate both that ad hoc exactions of property interests have a logical 
nexus with impacts caused by the proposed development and that the magnitude of the exaction 
is roughly proportional in nature and extent to the impacts of the development.  (See Dolan v. 
City of Tigard (1994) 512 U.S. 374, 391; Ehrlich v. City of Culver City (1996) 12 Cal.4th 854, 
869-75.)  Coastal Act section 30212 includes a number of exceptions to its general requirement 
that new development along the shoreline provide public access, but those statutory exceptions 
do not incorporate the nexus and rough proportionality requirements of these United States and 
California Supreme Court decisions.  For the Commission to require strict compliance with 
section 30212 even when the Commission does not have a sufficient basis to make legally 
adequate findings regarding nexus and rough proportionality would be inconsistent with this 
binding legal precedent. 

For the Commission to acquire an applicant’s property in circumstances where mandating 
complete compliance with Coastal Act or LCP requirements would constitute a taking is not an 
available remedy.  The Coastal Act does not give the Commission the power of eminent domain 
or otherwise authorize it to acquire interests in real property. 
 

III. The Commission’s Authority To Allow Exceptions In Order To Avoid Takings 
 
Despite these constitutional requirements and the clear language of Section 30010 prohibiting the 
Commission from acting on a permit in a manner that results in a taking, Petitioner contends that 
the Commission lacks the authority to allow exceptions in order to avoid a taking.  He makes two 
arguments in support of this position:  that the court of appeal in Sierra Club v. California 
Coastal Commission (1993) 12 Cal.App.4th 602 (“Pygmy Forest”) ruled that the Commission 
lacked that authority and that appellate rulings in other cases more generally provide that only 
courts, not public agencies, may determine whether a taking has occurred.  Both arguments lack 
merit. 
 
In the Pygmy Forest case, the Commission had decided to certify the Mendocino County Land 
Use Plan (“LUP”) without requiring that an unusual habitat type known as pygmy forest be 
designated as environmentally sensitive habitat area (“ESHA”).  The Sierra Club sued and the 
court of appeal ultimately ruled that substantial evidence did not support the Commission’s 
decision.  (12 Cal.App.4th at 612-17.)  Mendocino County argued that, even if pygmy forest 
qualified as ESHA, the Commission could refuse to designate it as such because the strict limits 
on development in ESHA would result in unconstitutional takings of private property.  The court 
of appeal held that concerns about potential future takings claims were not a proper basis for 
refusing to designate habitat as ESHA in an LUP.  The court indicated that potential takings 
claims should instead be addressed at the permit stage.  Although the court noted that the Coastal 
Act prohibits uncompensated takings, it nowhere stated that the Commission could not allow 
exceptions to LCP requirements at the permit stage in order to avoid a taking.  The case simply 
did not present that issue.  (Id. at 617-18.)  Moreover, subsequent caselaw expressly 
acknowledges that section 30010 “establish[es] a narrow exception to strict compliance with 
restrictions on uses in habitat areas based on constitutional considerations.”  (McAllister, 169 
Cal.App.4th at 939.)  The Pygmy Forest decision therefore does not support Petitioner’s 
argument that the Commission lacks the authority to allow exceptions to Coastal Act and LCP 
requirements at the permit stage in order to avoid a taking. 
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Petitioner’s argument that only courts, not public agencies such as the Commission, may 
evaluate takings claims is also misplaced.  The two cases upon which Petitioner relies do hold 
that courts have the final say regarding the merits of takings claims and that courts evaluating 
takings claims (technically, “inverse condemnation” claims) are not limited to the evidence 
presented to the agency that allegedly committed the taking.  (Hensler v. City of Glendale (1994) 
8 Cal. 4th 1, 15-16; Healing v. Cal. Coastal Com. (1994) 22 Cal.App.4th 1158, 1178.)  These 
cases, however, do not in any way restrict an agency’s ability to consider whether to allow 
exceptions to land use requirements in order to avoid potential takings claims.  To the contrary, 
the California Supreme Court in the Hensler case stressed the importance of land owners going 
through the process of seeking variances or exceptions to land use restrictions prior to seeking 
judicial review and noted that evidence regarding a potential taking claim may be presented 
during the administrative proceeding.  (8 Cal. 4th at 10-12, 15.)  If it were in any way improper 
for agencies to consider exceptions to land use requirements in order to avoid takings claims, the 
Supreme Court would not have stressed the importance of exhausting administrative agency 
remedies in the way that it did.1 
 
The Commission’s position that it may allow exceptions to Coastal Act permitting requirements 
when necessary to avoid a taking is the only legally tenable interpretation of section 30010 and 
therefore not an underground regulation.   
  

IV. The Commission’s Method Of Evaluating Takings Concerns 
 
Petitioner’s argument that the way in which the Commission evaluates potential takings 
constitutes an underground regulation rests on a fundamental misunderstanding of how the 
Commission evaluates potential takings claims.  Petitioner contends that the Commission has 
established a rule of general applicability regarding information that applicants must submit to 
the Commission whenever an application raises takings concerns.  To support this claim, he 
points to the” Takings Information” handout that Commission staff sometimes provides to 
applicants in connection with a determination that an application raising takings concerns is 
incomplete.  (See Exhibit 1, attachment 1 (p. 9 of 59).)  
 
As noted previously, an agency rule qualifies as a regulation if it 1) declares how a certain class 
of cases will be decided and 2) implements, interprets, or makes specific the law that the agency 
enforces.  (Tidewater Marine Western, 14 Cal.4th at 571; Gov. Code, § 11342.600.) 
 
The Takings Information handout does not declare how a certain class of cases (CDP 
applications presenting takings issues) will be decided. Neither the “Background” nor 
“Information Needed” sections of the handout declares how potential takings cases will be 
decided.  The “Background” section briefly summarizes the Commission’s prior understanding 
of overarching takings jurisprudence which informs the purpose of the handout.  The 
“Information Needed” section requests factual information which may inform the Commission’s 
evaluation of a potential takings case on an ad hoc basis consistent with takings jurisprudence. 
(See Pratt Const. v. Cal. Coastal Com. (2008) 162 Cal.App.4th 1068, 1080-81 [“Whether a 
regulation becomes a taking … will rest on an ad hoc factual inquiry into the particular 
                                                           
1 Petitioner also cites LT-WR v. California Coastal Commission (2007) 152 Cal.App.4th 770.  That case did not 
address the authority of either the Commission or the courts to address takings claims. 
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circumstances of the case”]; see also Penn Central Transp. Co. v. NYC (1978) 438 U.S. 104, 124 
[describing takings analyses as “essentially ad hoc, factual inquiries”].)  
 
The handout specifically states: “Since the Coastal Commission must analyze whether its action 
in denying a permit application would constitute a taking, in order to comply with Section 30010 
of the Coastal Act and the California and United States Constitutions, the application filing 
requirements shall include information about the nature of the applicant’s property interest.”  In 
other words, the handout merely requests information from a CDP applicant so that the 
Commission may perform an ad hoc takings analysis if necessary; it does not declare whether or 
how the Commission will decide potential takings cases.  Furthermore, the information requested 
by the handout reflects the type of information that the Commission has previously requested for 
prior CDP applications presenting takings concerns.2 
 
The various District offices, as well as the Commission itself, consider every CDP application 
which presents potential takings issues on a case-by-case basis.  This is necessarily and 
unavoidably the case because judicial precedent as summarized above precludes the possibility 
of imposing a uniform set of criteria to apply to all takings claims.  That the Takings Information 
handout requests applicants to submit certain information that may help the Districts and the 
Commission to perform an ad hoc takings analysis if necessary does not alter this fact. The 
handout does not limit the various Districts’ or the Commission’s discretion to determine exactly 
what information is necessary in any particular case or to evaluate the takings concerns that a 
particular CDP application may raise based on the specific facts of that case. 
 
In addition, Commission staff does not require all applicants in situations that raise potential 
takings claims to provide the information listed on the handout.  Some districts do not use the 
handout at all.  Others use it in situations where staff believes that the information listed on the 
handout is necessary to adequately evaluate takings issues, but not in others where the 
information is not necessary.  Staff also considers applicants’ arguments that the information 
listed on the handout is not necessary in their particular case.  
 
In situations where Commission staff and an applicant reach an impasse regarding whether 
information identified on the handout is necessary for an application to be complete, the 
applicant has the right to appeal staff’s determination to the Commission.  (14 Cal. Code Regs., 
§ 13056(d).)  The Commission may independently determine whether it needs the additional 
information from the applicant in order for the application to be complete.  The Takings 
Information handout does not in any way limit the Commission’s discretion to determine what 
information is necessary to evaluate the takings issues that a particular project may raise.  The 
handout therefore is not a rule of general applicability. 
 
Finally, the Commission’s existing regulations already authorize the Commission to require the 
information identified on the Takings Information handout.  (See 14 Cal. Code Regs., 
§ 13053.5.)  Section 13054.3(a) requires applicants to submit an adequate description “sufficient 
to determine whether the project complies with all relevant policies of the Coastal Act, including 
                                                           
2 Some of the language in the handout, when read in isolation, could be construed as articulating an across-the-board 
requirement.  Commission staff has not applied it in that way, however.  To avoid any potential confusion, the 
handout will be revised to clarify that the necessary information can vary depending upon the circumstances of a 
particular application. 
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sufficient information concerning land and water areas in the vicinity of the site of the proposed 
project.”  Subdivision (b) requires “[a] description and documentation of the applicant’s legal 
interest in all the property upon which the work would be performed.”  Finally, subdivision (e) 
requires applicants to submit “[a]ny additional information deemed to be required by the 
commission or the commission’s executive director for specific categories of development.”  
Section 13056 requires staff to file an application only after finding that the application is 
complete. 
 
These provisions of the Commission’s existing regulations accordingly give Commission 
staff broad discretion to evaluate whether an applicant has submitted sufficient information with 
an application to determine compliance with Coastal Act requirements, including section 30010, 
and to allow evaluation of the applicant’s legal interest in the property and any restrictions that 
may apply to that legal interest.  Information related to whether the denial or conditional 
approval of a project would take a property interest owned by the application falls within the 
scope of this requirement.  The regulations also allow staff to require additional information for 
specific categories of development, which can include development that is required to be 
approved in order to avoid a taking.  The Commission’s existing formally adopted regulations 
therefore provide a sufficient legal basis for staff to request the information identified on the 
Takings Information handout when determining the completeness of an application. 
 
CONCLUSION: 
 
Because the Commission has the authority and the legal obligation to evaluate whether its 
permitting actions may take private property without just compensation and because it performs 
this evaluation in the case-by-case manner that judicial precedent requires, the Commission’s 
practices regarding how it evaluates potential takings claims do not constitute an underground 
regulation.  The Commission should therefore deny the Petition. 
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