
 
STATE  OF  CALIFORNIA -- NATURAL  RESOURCES  AGENCY  EDMUND G. BROWN, JR, Governor 

CALIFORNIA  COASTAL  COMMISSION 
SOUTH CENTRAL COAST AREA 
89 SOUTH CALIFORNIA ST.,  SUITE 200 
VENTURA,  CA  93001   
(805)  585-1800 

 

 
 
 
 

ADDENDUM 
 
DATE: February 9, 2015 
 
TO:  Commissioners and Interested Parties 
 
FROM: South Central Coast District Staff 
 
SUBJECT: Agenda Item 21a, Thursday, February 12, 2015, Coastal Development Permit 

Appeal No. A-4-MAL-14-0046 (Carsey, Malibu) 
 
 
 
The purpose of this addendum is to 1) respond to the appellant’s submitted correspondence 
following the release of the January 28, 2015 Staff Recommendation Report and 2) to attach 
correspondence received since the January 28, 2015 staff report.    
 
1) Response to the appellant’s comments dated February 3, 4 and 5, 2015: 
 
The appellant suggests that a previous Commission action for 27852 PCH (CDP P-7428 from 
1976) would shed light on the development at this site, including an existing public access 
easement. The address included as the project site for P-7428 is 27852 PCH but the approved 
development was on a different lot.  Prior to the filed appeal, the appellant requested files 
associated with 27852 PCH.  Staff requested materials related to 27852 PCH from the 
Commission’s file archives at the state archives in Sacramento. Unfortunately, the file for CDP 
P-7428 could not be located in the archives. However, staff was able to locate information 
regarding the lateral access easement required as a condition of P-7428.   
 
From the legal description of the property in the lateral access easement document, it is clear that 
the property that was the subject of P-7428 is not the subject property (even if the address is the 
same). The property involved in CDP P-7428 is a beachfront lot, while the lot subject to the 
current appeal is not.  The legal description associated with the easement required as part of P-
7428 matches 4460-032-008, a beachfront parcel currently located seaward of the subject 
property.  In any case, the involved easement is a lateral easement, not a vertical easement 
extending to Pacific Coast Highway. As such, the information that might be gained from the 
permit file for P-7428 (if it were available) would not be pertinent to the subject appeal. 
 
The appellant has stated that a gate approved in the original City permit (CDP 09-043) blocks 
existing public access to the beach. Although this gate is not part of the permit amendment (CDP 
Amendment 13-006) that is the subject of this appeal, staff has reviewed the public access map 
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for the Malibu LCP and the CCC staff records of access easement OTD’s and confirmed that no 
vertical access easements have been required for the subject property.  There is no vertical access 
easement or easement offer to dedicate required by CCC recorded on the subject site. 
  
The appellant also included references to plans and other materials related to CDP 5-88-175.  
That CDP was for the construction of a single family residence on an adjacent parcel (4460-032-
009). At the time CDP 5-88-175 was considered by the Commission, the subject site was 
developed with a single family residence. Accordingly, it is unclear whether the discussion of 
habitat on the adjacent parcel indicated what if any habitat existed on the subject site at that time.   
 
In any case, these issues raised by the appellant relate to the original CDP 09-043 approved by 
the City which was not appealed and is now final. The issues raised do not relate to the CDP 
amendment considered in this appeal. 
 



To:

Cc:

Attachments: (2) Download all attachments

 Ainsworth, John@Coastal; Hislop, Kristen@Coastal; Dreher, Nicholas@Coastal;
Lester, Charles@Coastal; Pederson, Chris@Coastal; sharilyn.sarb@coastal.ca.gov;
Miller, Vanessa@Coastal 

 Rodriguez, Barbara@Coastal; Christensen, Deanna@Coastal; Wayman, Dick@SCC;
HMH PCH [pchmayor@gmail.com] 

gate exhibit.pdf (2 MB) [Open as Web Page]; WebPage.pdf (4 MB) [Open as Web Page]

You replied on 2/3/2015 6:41 PM.

Reply Reply All Forward Chat

Pismo Beach Hearing Feb 11-13 Re: Carsey 27852 PCH
Malibu

HMH [beverlyhillsmayor@gmail.com]

Tuesday, February 03, 2015 6:09 PM

Ladies and Gentleman,

What do I need to do to gain your support where we can move forward.  We need a solution to reach
your goals as neighbors, allies, and as friends.  I believe there is some ambiguity to my goals.  Please
provide me some time to I need your help to request from the coastal commission an extension until
we are able to obtain the "missing" coastal commission files related to the below properties that were
supposedly available for viewing last year. The documents have disappeared during the appeal
process.  It does not allow us and coastal staff to properly prepare for the hearing without all the
information available.  We will ask Barbara and Jack Ainsworth to help for the extension until we
obtain the documents.  
Last month, I had requested the files in the public comment hearing at the CA coastal commission in
Santa Monica.  I have no idea if they have been recovered as i was never notified after repeated
requests.  Please note that Mrs Carsey agreed to remove most of the invasive trees from the property
but waited for nesting season to end but as of yet nothing has been done except for 2 trees.  #rd party
reports provide possible ESHA and fuel modification allowing trees close to the structures less than
50 feet.  How is this allowed?  FIRE HAZARD in a FLOOD HAZARD zone.  the more stringent
applies, and in this matter its seems by the limited information available, its not substantive or is it De
novo?
Most of the documents are not included here for the staff report to make a determination however, it
only shows what the city of malibu prepared limited based off a roaming staffer Nick Dreher since
Deanna Christensen familiar with this matter has been promoted.  The property just sold for $60MM
supposedly with the same business manager/CPA  for both buyer and seller.   The 100 years that this
road and access existed there was never a gate.  The below gates are misrepresented, they were never
existing gates.  Based on the limited staff report, they sited many technical matters to make it not
substantial.  At the end of the road(the horizontal beach) is PUBLIC.  There are multiple CDP
violations here including the invasive landscape and for whatever reason, none of them seem to catch
CCC attention.   I am requesting an extension until we gather and produce the documents available to
be properly communicated to all parties.

Below are the newly planted King Palm trees and show never such gates existed.  Please notice the
100 foot plus crane with a metal roof glare on the left and the imported invasive tree laying on the 18
wheel flat bed.  Also, No existing Gates except a temporary chain link.  Photos below depicting
before, during and after.  Please call anytime to discuss and would like a site walk with all parties
prior to the hearing including any commissioners willing to be present.  18005256989 or contact
PCHMAYOR@gmail.com  how can I gain your support?  Additionally, please contact me regarding
the possibility of an extension of this matter. Please forward to all Coastal commissioners and please
confirm receipt by replying via email.  Thanks

Michael Hakim 
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To:  Dreher, Nicholas@Coastal 

You replied on 2/3/2015 8:34 PM.

Reply Reply All Forward Chat

Re: Pismo Beach Hearing Feb 11-13 Re: Carsey 27852 PCH
Malibu

HMH [beverlyhillsmayor@gmail.com]

Tuesday, February 03, 2015 7:31 PM

Mr. Dreher,

Thanks for your response.  Please advise if we can meet on site in person.  I can make myself
available and please provide me details in the process of obtaining an extension.  I don’t know if
you’re aware of the severity of this matter.  These are violations and not just concerns. I am happy to
speak to you at 10am.  310.877.0900

I need answers on the missing coastal documents and the procedure on obtaining an extension.  please
confirm receipt of my response.  Why were you assigned to this matter?  Why is Deanna or Jack not
handling this since they have a history of the location.  Please send the biologist Jonna Engel or
whomever is the biologist available to attend the meeting.    Who is your supervisor?  Jack
Ainsworth?  I should have a response from him or your legal counsel Mr. Pederson or Jamee Jordan
Patterson.  Time is of essence.  Please advise what is the daily fine for access to the ocean.?  Lastly,
Please provide me the appropriate emails and/or contact info to each of the commissioners.

Michael 

On Feb 3, 2015, at 4:41 PM, Dreher, Nicholas@Coastal <Nicholas.Dreher@coastal.ca.gov> wrote:

Hello Mr. Hakim, 

Thank you for your email.  I understand your concerns.  I suggest we discuss this further over the phone. 
Do you have a time that works for you tomorrow morning? At that time, we can discuss your appeal, the
local administrative record and the specifics associated with the City of Malibu's CDP Amendment for
changes to the landscape plan.  Going forward, please limit your emails to me, Ms. Christensen and/or Mr.
Ainsworth.  I will make sure anything you send reaches the appropriate persons.  

Please provide me with a phone number once you decide on the best time for tomorrow's call.  If tomorrow
does not work, I will make sure to be available when you are.

Sincerely, 

Nicholas Dreher
Coastal Program Analyst 
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09-043 &13-006: Carsey 27852 PCH Malibu
HMH [beverlyhillsmayor@gmail.com]
Sent: Wednesday, February 04, 2015 5:38 PM
To: Dreher, Nicholas@Coastal
Attachments:image1.jpeg (84 KB) ; ATT00001.txt (6 KB)

  
Dear Mr. Dreher,

thank you for reaching out today and making yourself available this morning to
discuss the  hazards & violations. I just want to summarize our discussion.

Due to some confusion in the record, You're going to look into the process of
obtaining the missing files that should be of record & lack of documentation
available for the upcoming hearing.  Also, my unavailability to attend this
upcoming hearing due to family engagements.  I hate to cancel prior engagements. 
For this reason,  I need a coastal form to fill out so we may postpone my appeal
for a later coastal hearing.

Several other items were discussed: the process of the malibu landscape code
enforcement and roof glare from December 12, 2012 and as it just signed off in
September 9, 2014.  The property was neglected Prior to purchase in 2000 for about
7 years and they did not start construction until 2009.  That's appx 16 years of
neglect of shrubbery and growth of invasive trees. Historically, we have had
malibu fires .  More trees have require more water in this drought.
 During the last two years some non native planting also occurred with photos
depicting 200 foot crane showing the trees which created the after the fact
amendment. 
At which time an over the counter permit was issued in November 2013 for the
gates.
This was never on the original CDP.

The owner is very calculated and well equipped to deal with the multiple projects
built along the coast.

Furthermore,  there is an ambiguity with the gate and the landscaping amendment
and the potential restoration of the ESHA that exists with the monarch butterfly
roost that may have disappeared.  The city of malibu is aware of this in the file
that I obtained from the coastal records I obtained and malibu made no effort to
investigate such habitat exists.

Furthermore,  if you take a 2nd look at the 2008 RINCON  photograph of the
driveway,  it shows some king palm trees at a very young age that did not exist on
the property per the superintendent  Johnny diaz from Fort Hill.  In addition,
there was never a gate on the property except on the neighboring property 27834
PCH.   The photo further shows the native trees that exist and were never attended
meet the CDP conditions of approval after the RINCON report mentions there is no
waterway or ESHA that exists which is why we need to request a 3rd party report.
I don't think Caltrans added the inlet and outlet in the ravine recently.  Not to
mentionOld PCH is on my property which gives me easement rights to the ocean along
with purchasing the property next door. It has a prescriptive right.  The WINDING
WAY HIKING trail has a public view corridor that is also blocked and I'm not sure
if access to the ocean pertains to this notice.
Your patience and understanding is appreciative.

The original CDP did not have a driveway gate and if so, it was not for two gates.

The fire hazard & flood hazard and the ravine has an inlet and outlet under PCH
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coast hwy which demonstrates a waterway to the ocean.  If you look at the tract
map and parcel map 7543 it shows a flood hazard on the bluff and at the bottom
where it meets the ocean at the horizontal beach access.

If and when you get a chance, please provide me answers to below. 
Please advise if I missed anything.
Have a great day!

Michael Hakim
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A-4-MAL-14-0046 aka 27852 PCH MALIBU coastal docs
H M H [beverlyhillsmayor@gmail.com]
Sent:Thursday, February 05, 2015 2:49 AM
To: HMH PCH [pchmayor@gmail.com]; Dreher, Nicholas@Coastal; Rodriguez, Barbara@Coastal; Ainsworth, John@Coastal;

Christensen, Deanna@Coastal

  

1st paragraph last line describes land use of beach for immediate neighbors

Neighbors within immediate area 27841 PCH recently purchased by Hakim
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MISSING FILES ON INITIAL REVIEW IN JUNE 2012

Parking easement for 10 cars
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CULVERT ABOVE IDENTIFIES waterway IN RAVINE

New non native tree planting Is an adverse effect on area of " special biological significance".

ESHA EXISTS AND MONARCH BUTTERFLIES NO LONGER SINCE RINCON FAILED TO RECOGNIZE IT IN
2008 report. 
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Trees planted without permit . Removal of most eucalyptus trees needed for native trees and butterfly trees to flourish.  No
future protection by the city of malibu were never implemented due to the flawed biology report. 

Public viewing of ocean from hiking trail is affected by roof glare and invasive trees. Fire hazard exists and we need a 3rd
party biology report.
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City of malibu should have denied the CDP 09-043 & 13-006 permits.

References
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I am surprised that my documents are MISSING  but here are some for your review.

Public access way dedication
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Easements for immediate neighbors

Monarch roost in vicinity

Clustering in the fall, city of malibu fail?
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Wintering colonies

Location in canyon
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Please investigate if roost exists

Location is same canyon

Neighboring property

Survey easement
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Parking easement

Ainsworth named above

I hope this helps you revisit some more documents and postpone the hearing til we get the facts!

Please confirm receipt of documents.  Thanks!

Mike Hakim
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Re: A-4-MAL-14-0046 aka 27852 PCH MALIBU coastal docs
HMH [pchmayor@gmail.com]
Sent:Thursday, February 05, 2015 2:35 PM
To: Dreher, Nicholas@Coastal
Cc: H M H [beverlyhillsmayor@gmail.com]; Rodriguez, Barbara@Coastal; Ainsworth, John@Coastal; Christensen,

Deanna@Coastal; Hudson, Steve@Coastal

  
Thank you Mr Dreher.

Did you locate the coastal file box in storage that's missing? Also, why didn't the city of malibu stop
construction between 12.12.12 and waited til November 2013 to make a decision on the landscape and
immediately after planning dept approved their amendment, the applicant filed an over the counter
permit for the gates?  Their CDP WAS VIOLATED AND SHOULD HAVE STOPPED.  Malibu did
not do such thing.

Why is the access not included when the city of malibu received the complaint?

Where is this case going?  It seems it's putting me and neighbors in a corner and the de novo will be
missed.  

I don't know if my neighbors and surf rider foundation and surfer collective will be able to attend on
such short notice.

I just got the coastal letter which is incorrect based on my January public comment regarding this
matter to include the gates.  The hearing cannot be heard since the gates are not included in the
hearing notice.  

There are plenty of landscape photos not included here that were supplied I. The photo album and
thumb drive.  Please email all commissioners all our communication and the photos submitted for
review and cc me please. Your report unfortunately is limited since the missing box files don't have
anything to support it.

Best regards 

HMH 
310.888.0122

On Feb 5, 2015, at 11:31 AM, Dreher, Nicholas@Coastal <Nicholas.Dreher@coastal.ca.gov> wrote:

Hello Mr. Hakim,

As we discussed over the phone yesterday, I am still looking into the public access issue you brought up
yesterday.  I will get back to you as soon as I can.  However, as I stated yesterday, we do not have an
extension form to delay the hearing and we currently plan to move forward with the hearing next week. 

Re: A-4-MAL-14-0046 aka 27852 PCH MALIBU coastal docs https://mail.ces.ca.gov/owa/?ae=Item&t=IPM.Note&id=RgA...

1 of 3 2/9/15 1:53 PM



 
STATE  OF  CALIFORNIA -- NATURAL  RESOURCES  AGENCY  EDMUND G. BROWN, JR, Governor 

CALIFORNIA  COASTAL  COMMISSION 
SOUTH CENTRAL COAST AREA 
89 SOUTH CALIFORNIA ST.,  SUITE 200 
VENTURA,  CA  93001   
(805)  585-1800 

 

Appeal Filed:   9/2/2014 
49th Day:         Waived 
Staff:    N. Dreher - V 
Staff Report:   1/28/2015 
Hearing Date:   2/12/2015 

 
 
 
 

 
 
 

APPEAL STAFF REPORT: SUBSTANTIAL ISSUE 
DETERMINATION 

 
 
APPEAL NO.:  A-4-MAL-14-0046 
 
APPLICANT: Marcia Carsey (PCH Trust, Successor) 
 
APPELLANT: Michael Hakim 
 
LOCAL DECISION: Coastal Development Permit Amendment (13-006) approved by the 

Malibu City Council on November 4, 2013 
 
PROJECT LOCATION:  27852 Pacific Coast Highway, City of Malibu, Los Angeles 

County (APNs 4460-032-007) 
 
PROJECT DESCRIPTION: An amendment to an existing coastal development permit (CDP 

09-043) for after-the-fact approval of changes to the approved 
landscaping plan, including 1) tree plantings, 2) tree removal, 
and 3) additional shrubs and groundcover. 

 
STAFF RECOMMENDATION: No Substantial Issue Exists 
 
MOTION & RESOLUTION:  Page 6-7 
 
 
 
 
SUMMARY OF STAFF RECOMMENDATION: NO SUBSTANTIAL ISSUE EXISTS 
 
The Commission’s role at the “substantial issue” phase of an appeal is to decide whether the appeal 
of the local government action raises a substantial issue with respect to the grounds on which the 
appeal was filed, which can include a claim that the approved development is not in conformity with 
the applicable provisions of the certified LCP or with the public access policies of the Coastal Act 
(Pub. Res. Code §§ 30210-14). Staff recommends that the Commission, after public hearing, 
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determine that no substantial issue exists with respect to the grounds on which the appeal has been 
filed. The motion and resolution for the “no substantial issue” finding are found on pages 6-7. 
 
The City of Malibu approved a Coastal Development Permit (CDP) amendment to CDP 09-043 
to approve after-the-fact changes to a previously approved landscape plan at 27852 Pacific Coast 
Highway.  CDP 09-043 was approved on April 6, 2010 for the demolition of an existing single 
family residence and garage, and the construction of a new single family residence and related 
residential development. The notice of final action on CDP 09-043 was received by the 
Commission on April 22, 2010 and no appeals were received during the appeal period and the 
CDP was therefore final as of May 6, 2010.  
 
The project site, and adjacent sites, are zoned Rural Residential (RR-2). The subject property is 
located on a non-beachfront lot at the top of a bluff.  The Pacific Ocean is to the south of the 
subject lot, separated by two parcels.  The applicant’s property is south (and seaward) of PCH 
and the appellant’s property is directly north (and landward) of PCH.   
 
The appellant submitted over 500 pages containing vague contentions and implications involving 
the subject property.  All of the appellant’s contentions involve development undertaken 
pursuant to Malibu CDP No. 09-043.  However, CDP 09-043 is final and not subject to appeal. 
The development that is the subject of the subject City action is an amendment (Amendment No. 
13-006) to the original CDP No. 09-043.  The Executive Director determined the appeal 
materials did not include any specific allegation that the development approved in CDP 
Amendment 113-006 was inconsistent with any specific policy or provision of the certified City 
of Malibu LCP or the public access policies of the Coastal Act and therefore constituted a 
Frivolous Appeal pursuant to Coastal Act Section 30620(d).  Commission staff informed the 
appellant who in turn submitted the requisite filing fee in order to have the appeal evaluated via 
the substantial issue hearing process.   
 
The City’s amendment approval involves after-the-fact changes to a landscaping plan.  The 
changes involve planting of additional trees, bushes/shrubs and groundcover.  As required in the 
original CDP, the trees will not exceed the height of the roof.  The landscape plan changes are 
permissible within the applicable rural residential-2 zoning district.  The amendment does not 
weaken or negate the intended effect of the original CDP No. 09-043.        
 
The appellant’s various contentions and implications relate to perceived violations and concerns 
about the approval of the original CDP (09-043).  When evaluated in light of the City’s thorough 
record and findings, the appellant’s materials do not contain any contentions that raise a 
substantial issue regarding the amendment’s conformance with the certified policies and 
provisions of the Malibu Local Coastal Plan.   
 
The project approval will not be an adverse precedent for future residential landscaping 
development. Further, the approved development is supported by substantial evidence in the 
record and will not have an adverse effect on significant coastal resources.  Because the 
development is relatively small in scope, it will not have a significant adverse effect on 
significant coastal resources, and does not raise issues of regional or statewide significance, and 
the local action does not set an adverse precedent for future coastal development permits.  
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Therefore, staff recommends that the Commission find that the appellant’s contentions raise no 
substantial issue with regard to the approved project’s consistency with the policies and 
provisions of the City of Malibu’s certified LCP.  
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I. APPEAL JURISDICTION AND PROCEDURES 

A. APPEAL PROCEDURES 

The Coastal Act provides that after certification of Local Coastal Programs (LCPs), certain local 
government actions on Coastal Development Permit applications for development in certain 
areas and for certain types of development may be appealed to the Coastal Commission. Local 
governments must provide notice to the Commission of their coastal development permit actions. 
During a period of ten working days following Commission receipt of a notice of local permit 
action for an appealable development, an appeal of the action may be filed with the Commission.    
 

1.  Appeal Areas 
Approvals of CDPs by cities may be appealed if the development authorized will be located 
within the appealable areas, which include the areas between the sea and the first public road 
paralleling the sea, within 300 feet of the inland extent of any beach or of the mean high-tide line 
of the sea where there is no beach, whichever is greater, on state tidelands, or along or within 
100 feet of natural watercourses and lands within 300 feet of the top of the seaward face of a 
coastal bluff. (Coastal Act Section 30603(a)).  Any action on an application for development that 
constitutes a major public works project or a major energy facility may also be appealed to the 
Commission. (Coastal Act Section 30603(a)(5)).   
 
The project site at issue in this appeal is located on a non-beachfront blufftop property at 27852 
Pacific Coast Highway in the City of Malibu (Exhibit 1). The subject property is located 
between the first public road and the sea.  As such, the entire project site is within this appeal 
area and the City’s amendment to the coastal development permit for the subject project is 
appealable to the Commission. 
 

2.  Grounds for Appeal 
The grounds for appeal of a local government approval of development shall be limited to an 
allegation that the development does not conform to the standards set forth in the certified Local 
Coastal Program or the public access policies set forth in Division 20 of the Public Resources 
Code. (Coastal Act Section 30603(b)(1).)  
 

3.  Substantial Issue Determination 
Section 30625(b) of the Coastal Act requires the Commission to hear an appeal unless the 
Commission determines that no substantial issue exists with respect to the grounds on which the 
appeal was filed.  When, as here, Commission staff recommends that no substantial issue exists 
with respect to the grounds of the appeal, the Commission will hear arguments and vote on the 
“substantial issue” question. A majority vote of the Commissioners present is required to 
determine that an appeal raises no substantial issue, and that the Commission will therefore not 
review the merits of the appeal de novo. If the Commission determines that no substantial issue 
exists, then the local government’s coastal development permit action will be considered final. 
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4.  De Novo Review 
Should the Commission determine that a substantial issue does exist, the Commission will 
consider the CDP application de novo. The applicable test for the Commission to consider in a 
de novo review of the project is whether the entire proposed development is in conformity with 
the certified Local Coastal Program and, for projects between the sea and the first public road 
paralleling the sea, the public access and recreation policies of Chapter 3 of the Coastal Act. 
(Coastal Act Section 30604(b) & (c)).  
 
B. LOCAL GOVERNMENT ACTION AND FILING OF APPEAL 

The CDP amendment that is the subject of this appeal was approved by the City of Malibu 
Planning Commission on November 4, 2013. The action by the Planning Commission was 
appealed to the Malibu City Council by Michael Hakim on November 14, 2013. The appeal was 
denied and the CDP amendment for the project was approved by the Malibu City Council on 
August 11, 2014. The Notice of Final Action for the project was received by Commission staff 
on August 18, 2014 (Exhibit 4). Commission staff provided notice of the ten working day appeal 
period, which began on August 19, 2014, and ended on September 2, 2014. Michael Hakim filed 
the subject appeal on September 2, 2014, during the Commission’s appeal period (Exhibit 5). 
Commission staff notified the City, the applicant, and all interested parties that were listed on the 
appeal, and requested that the City provide its administrative record for the CDP amendment. 
The administrative record was received on October 15, 2014. Pursuant to section 30621(a) of the 
Coastal Act, a hearing on an appeal shall be set no later than 49 days after the date on which the 
appeal is filed with the Commission, but according to section 30625(a), the applicant may waive 
that time limit. On September 16, 2014, prior to the 49 day deadline for Commission action, the 
applicant waived the right to a hearing within 49 days in order to allow Commission staff 
adequate time to review the City’s vast administrative record, including the technical reports 
associated with the project. 
 
II. MOTION AND RESOLUTION 

MOTION:  
 

I move that the Commission determine that Appeal No. A-4-MAL-14-0046 raises 
NO substantial issue with respect to the grounds on which the appeal has been 
filed under § 30603 of the Coastal Act. 

 
STAFF RECOMMENDATION: 
 

Staff recommends a YES vote.  Following the staff recommendation will result in 
passage of this motion, a finding of No Substantial Issue, and adoption of the 
following resolution and findings. If the Commission finds No Substantial Issue, 
the Commission will not hear the application de novo, and the local action will 
become final and effective.  The motion passes only by an affirmative vote by a 
majority of the Commissioners present. 
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RESOLUTION TO FIND NO SUBSTANTIAL ISSUE: 
 

The Commission hereby finds that Appeal No. A-4-MAL-14-0046 raises No 
Substantial Issue with respect to the grounds on which the appeal has been filed 
under Section 30603 of the Coastal Act regarding consistency with the Certified 
LCP and/or the public access and recreation policies of the Coastal Act. 

 
III. FINDINGS AND DECLARATIONS FOR NO 

SUBSTANTIAL ISSUE DETERMINATION 

The Commission hereby finds and declares: 
 
A. PROJECT DESCRIPTION, SETTING AND BACKGROUND  

The Malibu City Council approved a CDP amendment (13-006) to an existing Malibu CDP (09-
043), to allow after-the-fact changes to the approved landscaping plan in the Rural Residential-2 
zoning district located at 27852 Pacific Coast Highway. (Exhibits 1-3)  
 
The original Landscape Plan approved as part of CDP 09-043 contained only a few proposed 
plant species and trees.  The amendment (13-006) incorporates after-the-fact landscaping that 
was much more involved.  Specifically, the amendment permitted the after-the-fact planting of 
native trees/plants, including:  Strawberry trees (not to exceed roof height), Chilean myrtle trees, 
Citrus trees, Fern Pine (not to exceed six feet), Privet (not to exceed six feet), Strawberry shrubs 
(not to exceed roof height), Japanese pittosporum, Heavenly bamboo, Dwarf mat rush, Lawn, 
Vegetable garden, Native bentgrass, Sand cordgrass, California lilac, and Star Jasmine.    
 
The project site is located on the seaward site of the Pacific Coast Highway.  The subject 27852 
PCH property is the most landward parcel of three parcels that are located between PCH and the 
ocean.  27854 PCH is the property between the subject property and the beachfront property 
located at 27856 PCH.  All three properties share a single asphalt driveway.   
 
Surrounding land uses consist of blufftop and non-blufftop single-family residences in the Rural 
Residential-2 (RR-2) zoning district.  The project site is not designated ESHA, as confirmed by 
the LCP ESHA Overlay Map, and does not contain trail segments, as confirmed by the City’s 
2004 trails Master Plan. The California Coastal Trail runs along the beach, but the parcel does 
not abut the beach.    
 
Since the filing of the appeal, the property has experienced a change in ownership.  The new 
owner is The PCH Trust (Lawrence Rudolph, Trustee).  The grant deed for this owner has been 
provided to staff and a copy is in the appeal file. As a successor in interest, the new owner 
assumes the rights and responsibilities of the original permit, as amended by the City.  
 
B. PRIOR SITE DEVELOPMENT 

On April 6, 2010, the Malibu Planning Commission held a duly noticed public hearing, reviewed 
and considered the staff report, public testimony, and all evidence associated with Planning 
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Commission Resolution No. 10-21, an application for Coastal Development Permit No. 09-043 
for a new single-family residence and associated requests.  This residence was constructed 
between 2010 and mid-2013.  The specific development included the following: Demolition of a 
2,256 square foot single family residence and a 528 square foot attached garage, and construction 
of a 2,472 square foot single family residence, 545 square foot attached garage, 590 square foot 
art studio located above the garage, 636 square foot covered areas, various hardscape including 
new driveway, garden walls and an entry gate, water features, landscaping, drainage 
improvements and an alternative onsite wastewater treatment system. The notice of final action 
on CDP 09-043 was received by the Commission on April 22, 2010 and the ten-day appeal 
period ran from April 23, 2010 to May 6, 2010. No appeals of CDP 09-043 were received during 
the appeal period and the CDP was therefore final as of May 6, 2010.   
 
A new driveway entry gate located within the easement area (accessed by the subject 27852 PCH 
parcel as well as 27854 and 27856 PCH properties) was conditioned to not commence until 
arrangements had been made with all easement holders to ensure continued ingress and egress.  
On October 7, 2013, the applicant submitted a copy of recorded agreements between all 
easement holders regarding maintaining ingress and egress on the easement and gate 
maintenance.  The driveway gate was finished as of mid-2014.   
 
Landscaping on the project site consists of landscaping that existed prior to redevelopment of the 
site, new landscaping approved under CDP No. 09-043, and proposed landscaping under the 
subject CDP Amendment application for after-the-fact approval.   
 
C. APPELLANT’S CONTENTIONS 

The City’s action was appealed by Michael Hakim, the owner of a property north of PCH (across 
the street) at 27852 Pacific Coast Highway. The appeal was filed on September 2, 2014, attached 
as Exhibit 5.  On the appeal form, the appellant states:  
 

Need Independent 3rd party investigation/reports CDP 09-043 violations from 2000-present.  
Applicant did not obey conditions of approval and filed CDP Amendment No 13006. Piecemeal 
Landscape Plan, roof height, install of gates, Biological Inventory report flawed, beach access denied 
and parking easement for 10 cars.  Native trees neglected, no biologist onsite, non native and invasive 
trees need to be removed.  Restore ESHA, wildfire, drought, planting new plant + tree species ↑ 
water, lack of fair impartial hearing, SEE ATTACHED. 

 
The appellant submitted two binders containing approximately 500 pages of excerpts of prior 
Malibu approvals, resolutions and plans.  Any and all contentions by the applicant were made 
through sentence fragments, margin notes on the submitted pages, highlighter marks on 
particular provisions, and symbols/marks.  The majority of statements and contentions relate to a 
separate CDP (09-043) and related resolutions (Planning Commission Resolution 10-21), 
approved by the City of Malibu.  That CDP action was final in 2010, has already been vested and 
the subject residence was constructed.  Accordingly, the appellant’s statements regarding that 
existing permit pertain to perceived violations and the City of Malibu planning and enforcement 
departments are the appropriate audiences for those issues. 
 
The contentions of the appeal are discussed and addressed in greater detail below.  
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Pursuant to Coastal Act Section 30603(b)(1), as stated above, the grounds for appeal are limited 
to an allegation that the appealable development does not conform to the standards set forth in 
the certified Local Coastal Program (LCP) or the public access policies set forth in the Coastal 
Act.   
 
D. FRIVOLOUS APPEAL 

On September 8, 2014, Commission staff sent a letter to the appellant explaining that the 
Executive Director determined the appeal to be patently frivolous pursuant to Public Resources 
Code Section 30620(d).  The appeal did not include any specific allegation of the approved 
development’s inconsistency with any specific policy or provision of the certified Malibu LCP or 
the public access and recreation policies of the Coastal Act.  On September 15, 2014, and within 
five working days of the receipt of the Executive Director’s frivolous appeal determination, the 
appellant submitted $300.00 for review of the frivolous appeal, as required pursuant to Public 
Resources Code Section 30620(d).  Accordingly, the Commission is required to hold a 
Substantial Issue hearing to determine whether the frivolous appeal raises a substantial issue of 
conformance with the City of Malibu’s certified Local Coastal Plan.      
 
E. ANALYSIS OF SUBSTANTIAL ISSUE 

Pursuant to Sections 30603 and 30625 of the Coastal Act, the appropriate standard of review for 
the subject appeal is whether a substantial issue exists with respect to the grounds raised by the 
appellant relative to the appealable development’s conformity to the policies contained in the 
certified LCP or the public access policies of the Coastal Act. In this case, the appeal did not cite 
any policies of the LCP. 
  
The term "substantial issue" is not defined in the Coastal Act or its implementing regulations.  
The Commission's regulations indicate simply that the Commission will hear an appeal unless it 
"finds that the appeal raises no significant question.” (Cal. Code Regs., Title 14, Section 
13115(b).)  In previous decisions on appeals, the Commission has been guided by the following 
factors: 
 

1. The degree of factual and legal support for the local government’s decision that the 
development is consistent or inconsistent with the certified LCP or with the public 
access policies of the Coastal Act; 

2. The extent and scope of the development as approved or denied by the local 
government; 

3. The significance of coastal resources affected by the decision; 
4. The precedential value of the local government’s decision for future interpretation 

of its LCP; and 
5. Whether the appeal raises only local issues, or those of regional or statewide 

significance. 
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In this case, for the reasons discussed below, the Commission determines that the appeal raises 
no substantial issue with regard to the grounds on which the appeal has been filed, as discussed 
below.  
 
1.  MALIBU AMENDMENT APPROVAL 
The City of Malibu approved CDP Amendment No. 13-006 to CDP No. 09-043 to include after-
the-fact changes to the landscaping plan.  This decision was appealed to the Malibu City 
Council, wherein the appeal was denied and the CDP Amendment was upheld.  The original 
landscaping plan included Citrus trees, Bay laurel, Indian hawthorn, Yedda hawthorn and low 
lying groundcover.  The approved amended landscaping plan adds Strawberry trees (not to 
exceed roof height), Chilean myrtle trees, Citrus trees, Fern Pine (not to exceed six feet), Privet 
(not to exceed six feet), Strawberry shrubs (not to exceed roof height), Japanese pittosporum, 
Heavenly bamboo, Dwarf mat rush, Lawn, Vegetable garden, Native bentgrass, Sand cordgrass, 
California lilac, and Star Jasmine.  The Applicant also removed three Coastal Redwood trees 
consistent with the approved amendment, to satisfy the appellant’s view concerns.   
 
Landscaping is a permitted accessory use to a single-family residential use in the RR-2 zoning 
district.  The City determined the potentially tallest trees (Strawberry trees) would not be visible 
from the appellant’s main viewing area due to existing landscaping.  The City imposed a 
condition requiring all proposed landscaping be limited to the roof height (26.5 feet).  The 
Malibu City Biologist reviewed the amendment and imposed an additional condition of approval 
prohibiting of the landscaping from obstructing views.  The City determined that as conditioned, 
the CDP amendment (after-the-fact landscaping changes) complies with LCP provisions 
applicable to non-beachfront residential development. Lastly, the City determined the 
amendment will not lessen or negate any of the findings or specific permit conditions contained 
in CDP 09-043 or Planning Commission Resolution 10-21.   
 
In this case, the City-approved amendment for landscaping changes is a permissible use within 
the RR-2 zoning district.  Moreover, the City restricted the heights of trees to help preserve the 
appellant’s view of the ocean despite the fact that the LCP does not protect private views of the 
coast or ocean.  
 
The appellant’s contentions, however, involve trees that existed prior to the applicant’s 
redevelopment and other aspects of the applicant’s residential development addressed/approved 
pursuant to the original CDP 09-043.  Accordingly, the Appellant failed to raise any issues 
associated with the subject Landscaping Plan amendment.  Therefore, the Commission finds that 
the Appellant has not raised a substantial issue regarding the amendment’s conformance to the 
Malibu certified Local Coastal Plan.   
 
Notwithstanding the Commission’s determination that no substantial issue has been raised, the 
following discussion addresses the appellant’s contentions, which relate to other Malibu actions 
and elements of the property outside the applicant’s CDP amendment approval. 
 
2.  OTHER CONTENTIONS 
Within the submitted appeal materials, the Appellant included numerous handwritten statements 
and fragmented concerns associated with perceived violations of the original Malibu CDP 09-
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043.  Accordingly, while these grievances are not specific to the subject City amendment 
approval, they are addressed below to clearly demonstrate that the City’s enforcement staff is the 
more appropriate agency for such concerns. 
 
Fuel Modification, Trees and Visual Impacts 
 
The appellant contends that the original CDP for the constructed residence failed to require 
complete removal of several existing Eucalyptus trees that obstruct the appellant’s views to the 
ocean.  Additionally, the appellant implies that four Palm trees along the applicant’s property 
line were planted prior to construction of the house and without the benefit of a permit.  These 
contentions do not pertain to the limited amendment addressing after-the-fact landscaping 
changes.  Accordingly, the appellant’s claims do not relate to the underlying action on appeal.  
However, the visual resources and landscaping components are discussed below to ensure this 
point is clear.   
 
The Malibu LCP contains visual resource and tree policies designed to protect public views and 
trees and habitat respectively.  Chapter 6 of the City of Malibu’s certified LCP specifically 
incorporates Coastal Act Section 30251, which states that the scenic and visual qualities of 
coastal areas shall be considered and protected as a resource of public importance. Permitted 
development shall be sited and designed to protect views to and along the ocean and scenic 
coastal areas, to minimize the alteration of natural land forms, to be visually compatible with the 
character of surrounding areas, and, where feasible, to restore and enhance visual quality in 
visually degraded areas.  This policy language is encapsulated in LUP Policy 6.6.   
 
LUP Policy 2.59 requires that all new development shall be sited and designed to minimize 
required fuel modification and brushing to the maximum extent feasible in order to minimize 
habitat disturbance or destruction, removal or modification of natural vegetation, and irrigation 
of natural areas, while providing for fire safety, as required by Policies 4.45 through 4.54.  
 
The Malibu LCP does not require removal of existing trees, except where appropriate as part of 
required fuel modification.  Accordingly, there is no general requirement to remove existing 
Eucalyptus trees in order to protect views.  In this case, pursuant to the applicant’s approved fuel 
modification plan (CDP 09-043), the Fire Department worked with the applicant to identify 
certain Eucalyptus trees north of the new residence that needed to be removed or thinned.   
 
The City approved a fuel modification plan requiring that 38 trees be removed.  The applicant 
worked with the Fire Department, which determined that 32 trees must be removed (primarily 
those within fuel modification zone A), including a few Eucalyptus.  Accordingly, the 
Department allowed them to retain and merely thin Eucalyptus and Palm trees in zone B, 
originally marked for removal.  The applicant removed 32 trees and thinned several others.  
Accordingly, the applicant complied with the fuel modification plan (approved pursuant to CDP 
09-043) except as modified by fire department personnel (consistent with the requirements of 09-
043). 
 
These issues were not discussed in the landscaping plan amendment and are not related to the 
components of that plan.  The palm trees raised by the appellant were in existence prior to the 



 
A-4-MAL-14-0046 (Carsey) 
 

12 
 

applicant’s ownership of the property.  The existing owner is open to the possibility of removing 
these trees.  However, any future removal of trees, including any legal requirement to do so, 
should be reviewed with the City’s planning and enforcement staff members as the City has 
jurisdiction over the original permit, as amended.   
 
Environmentally Sensitive Habitat Areas 
 
The appellant contends the applicant should be required to restore an unknown and unidentified 
type and quantity of environmentally sensitive habitat area (ESHA) on the subject property.  
 
The Malibu certified LCP defines ESHA, pursuant to Policy 3.1, as areas in which plant or 
animal life or their habitats are either rare or especially valuable because of their special nature 
or role in an ecosystem and which could be easily disturbed or degraded by human activities and 
developments.  Environmentally Sensitive Habitat Areas (ESHAs) are shown on the LUP ESHA 
Map. ESHAs in the City of Malibu are riparian areas, streams, native woodlands, native 
grasslands/savannas, chaparral, coastal sage scrub, dunes, bluffs, and wetlands, unless there is 
site-specific evidence that establishes that a habitat area is not especially valuable. Regardless of 
whether streams and wetlands are designated as ESHA, the policies and standards in the LCP 
applicable to streams and wetlands apply to those areas.     
 
The subject parcel contains a steep ravine along the property line to the west.  However, in its 
original CDP No. 09-043 approval, the City determined that the subject parcel is not located in 
ESHA, is not located in an ESHA buffer zone, and is not adjacent to any streams as designated in 
the LCP.  The City’s Planning Commission Resolution No. 10-21 imposed condition 66, which 
requires the applicant to remove non-native vegetation in the ravine area on site, and further 
requires a qualified biologist to be present during vegetation removal to ensure no native species 
are impacted.  The subject non-native vegetation was removed pursuant to the requirements of 
this condition.   
 
The appellant’s concerns associated with the presence or removal of ESHA should have been 
raised during the permit process for CDP No. 09-043. These concerns do not relate to the subject 
appeal action. 
 
Access Gate 
 
The appellant claims that the shared access gate, which allows ingress/egress to three parcels 
including the applicant’s, is unpermitted and should be removed.  Specifically, the appellant 
identified a final plan set for the applicant’s project that contained a red line depicting removal of 
the gate from the project.  However, the City provided an explanation for this issue in its 
approval of the amendment.  As described in the background section above, the new driveway 
entry gate located within the easement area (accessed by the subject 27852 PCH parcel as well as 
27854 and 27856 PCH properties) was conditioned (Condition 74) to not commence until 
arrangements had been made with all easement holders to ensure continued ingress and egress.  
On October 7, 2013, the applicant submitted a copy of recorded agreements between all 
easement holders regarding maintaining ingress and egress on the easement and gate 
maintenance.  The driveway gate was finished as of mid-2014. 
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Accordingly, the gate is permitted pursuant to CDP No. 09-043 Condition 74.  This issue is not 
related to the landscape plan amendment.   
 
Public Access 
 
The appellant implies that the applicant is preventing public access to the beach.  The subject 
property does not front the beach.  According to highlighter markings and unexplained parcel 
map copies included within the appellant’s materials, the appellant implies that an access 
easement runs along the western parcel line vertically to the beach.  However, the appellant has 
inadvertently attributed this accessway to the subject parcel, when in fact it is attached to a 
property located two parcels to the west of the subject property.   
 
Water Use 
 
The appellant implies that the finished residence exceeds allowable water usage.  CDP No. 09-
043 imposed condition 50, requiring submission by the applicant of a will serve letter from Los 
Angeles County Waterworks District No. 29 prior to issuance of the building permit.  The 
applicant submitted a January 31, 2011 will serve letter prior to issuance of the building permit.   
 
Water Quality 
 
The appellant implies the finished residence is out of compliance with conditions of 09-043 
associated with storm drainage system reconnaissance and a hydrology and hydraulic study as 
required by condition 43 and 49 to CDP No. 09-043, respectively. These concerns are not related 
to the landscaping plan amendment.   
 
Visual Appearance 
 
The appellant implies that the exterior lighting, exterior color scheme and fencing are 
inconsistent with the original CDP No. 09-043.  Based on a site visit Commission staff 
conducted in December 2014, the house and fencing appear to have been constructed consistent 
with the original 09-043 requirements.  This contention is not related to the landscaping plan 
amendment.   
 
F. SUBSTANTIAL ISSUE REVIEW CONCLUSION 

Factors Considered in Substantial Issue Analysis 
 
The standard of review for the subject appeal is whether a substantial issue exists with respect to 
the grounds raised by the appellant relative to the appealable development’s conformity to the 
policies contained in the certified LCP or the public access policies of the Coastal Act. In this 
case, the appeal alleges several violations associated with the City’s original approval of CDP 
09-043, which was a final action in 2010 and is not subject to appeal.  The appeal does not raise 
any issues specific to the City’s action approving CDP Amendment 13-006 (which amends CDP 
09-043). The term "substantial issue" is not defined in the Coastal Act or its implementing 
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regulations.  The Commission's regulations indicate simply that the Commission will hear an 
appeal unless it "finds that the appeal raises no significant question.” (Cal. Code Regs., Title 14, 
Section 13115(b).)  In previous decisions on appeals, the Commission has been guided by the 
following five factors that are addressed below. 
 
The first factor in evaluating the issue of whether the appeal raises a substantial issue is the 
degree of factual and legal support for the local government’s decision that the development is 
consistent with the subject provisions of the certified LCP. In this case, the City’s record 
includes extensive factual evidence and legal support for the City’s findings that the CDP 
amendment is consistent with the policies and provisions of the certified LCP. The appellant and 
applicant pose conflicting factual accounts associated with prior unpermitted work or unmet 
conditions associated with the original CDP (09-043).  However, the appellant has not provided 
substantial evidence to demonstrate that the approved CDP amendment will affect off-site 
properties, that it will adversely impact public coastal views, or that the development does not 
conform to the standards set forth in the certified LCP. The City’s conclusions are grounded in 
and consistent with the provisions of the certified LCP.   
 
The second factor in evaluating the issue of whether the appeal raises a substantial issue is the 
extent and scope of the development as approved. As described above, the CDP amendment 
project consists of after-the-fact changes to the approved landscaping plan. The amendment 
approves additional plantings and will not adversely affect the intended effect of the original 
CDP (09-043).  As such, the extent and scope of the development is not large. 
 
The third factor in evaluating the issue of whether the appeal raises a substantial issue is the 
significance of coastal resources affected by the decision. In this case, the project site is a 
blufftop lot that was previously developed and is adjacent to other existing single-family 
residential lots. The approved amendment is consistent with the certified LCP.  There are no 
significant coastal resources and no environmentally sensitive habitat area (ESHA) on the site 
that would be negatively affected by the amended landscaping plan. 
 
The fourth factor in evaluating the issue of whether the appeal raises a substantial issue is the 
precedential value of the local government’s decision for future interpretation of its LCP. In this 
case, the Commission finds that, the City’s decision will have no adverse precedential value for 
future CDP decisions. 
 
The final factor in evaluating the issue of whether the appeal raises a substantial issue is whether 
the appeal raises only local issues, or those of regional or statewide significance. In this case, the 
approved amendment is consistent with the policies and provisions of the LCP, will not result in 
any adverse impacts to significant coastal resources, and does not have any regional or statewide 
significance.  
 
In conclusion, the Commission finds that none of the factors listed above apply to this 
amendment. 
Therefore, the Commission finds that the appellant’s contentions raise no substantial issue with 
regard to the approved project’s consistency with the policies and provisions of the certified 
LCP. 
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APPENDIX A 
 

SUBSTANTIVE FILE DOCUMENTS 
 

1. Certified City of Malibu Local Coastal Plan;  
 

2. City of Malibu City Council Appeal Agenda Report dated July 23, 2014 (Appeal No. 13-
007) and attachments thereto;  

 
3. City of Malibu City Council Resolution No. 14-19; 

 
4. City of Malibu Planning Commission Report dated October 24, 2013 (CDP Amendment 

13-006) and attachments thereto;  
 

5. City of Malibu Planning Commission Resolutions 13-100; 
  

6. City of Malibu CDP 09-043 and Planning Commission Resolution 10-21, and 
attachments thereto. 
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Exhibit 2

Site Aerial View
Appeal No. A-4-MAL-14-0046
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AFTER COOE ENFORC€MENT WAS NOTIFIEO IN 121212
PROPERTY WAS NEGLECIED FOR APPX lOYEARS
NEW OWNER PIAI]TEO FOUR KING PALMS PRIOR TO SUBMIITING
RINCON ENV REPORT ANO OBTAINING APPROVAL FOR
coNslRucloN tN 2010
FORT HILL BU LOERANO SUPERINDENOENTAT2TSS2 PCH AWARE
OF SSUES HOWEVER ]NSTRUCT€D BY OWNER IVARCYCARSEY
AND OWITER RFP MARNEY RANDALLAND RIChARD SCOT.
oTHERWSE i r.eer a c!-- Y

FOR MORE INFORMAIION PLEASE CONTACT
rcHMAYOR@GMA|L COM OR CALL 1-30G62s4939


	Th21a-2-15-a1
	Th21a-2-2015 
	SUMMARY OF STAFF RECOMMENDATION: NO SUBSTANTIAL ISSUE EXISTS
	Exhibits
	I. appeal jurisdiction and procedures
	A. Appeal Procedures
	1.  Appeal Areas
	2.  Grounds for Appeal
	3.  Substantial Issue Determination
	4.  De Novo Review

	B. Local Government Action and Filing of Appeal

	II. motion and resolution
	III. Findings and Declarations for NO Substantial Issue Determination
	A. Project Description, Setting and Background
	B. Prior Site Development
	C. Appellant’s Contentions
	D. Frivolous Appeal
	E. Analysis of Substantial Issue
	1.  Malibu Amendment Approval
	2.  Other Contentions

	F. Substantial Issue Review Conclusion





