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ADDENDUM 
 

DATE:  March 10, 2015 

 

TO:  Coastal Commissioners and Interested Parties 

 

FROM: South Coast District Staff 

 

SUBJECT: Addendum to Item Th12a: Coastal Development Permit Appeal No. A-5-LGB-

13-0223 (Meehan), scheduled for the Commission meeting of March 12, 2015 

 

 

I. Applicant’s Letter 

 

The Commission received a letter from the applicant’s attorney Steven Kaufmann, dated March 

5, 2015, included in this addendum. The letter makes similar arguments to those already made by 

the applicant and referenced in the staff report dated February 25, 2015. Commission staff offers 

the following comments in response to the letter. 

 

  Historically, there were no public ocean views directly through the site and there are 

currently no public ocean views directly through the site. If the Commission were to 

approve the coastal development permit subject to the conditions recommended in the 

staff report, staff would work with the applicant to make sure the final plans allowed for 

a two story home consistent with other homes in the area, allowing the applicant to enjoy 

reasonable use of the property. A two story home will obstruct views of the ocean 

through a portion of the site. However, if the applicant removes the solid wall along 

South Coast Highway, constructs the proposed sidewalk, and minimizes the height of 

new landscaping in the front and side setback areas, public ocean views will for the first 

time be provided through the site. 

 

  The staff report does not omit reference to the Laguna Royale condominium complex 

immediately to the south of the residence, as the applicant’s letter claims. Laguna Royale 

is mentioned in the first paragraph of the project description on page 7 of the staff report 

and it is identified visually in Exhibit 1 of the staff report. Laguna Royale was 

constructed in 1962, prior to the Coastal Act, and represents an extreme example of bluff 

face development. It has not been used as a precedent for other bluff face development in 

the area because it is clearly inconsistent with the policies of the Coastal Act and the 

certified LCP. 

 

Th12a 
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  The applicant’s letter misstates that the bluff is comprised entirely of San Onofre 

Breccia. A large portion of the bluff is terrace deposits, as identified by the applicant’s 

geotechnical investigations. Additionally, both the letter and the applicant’s geotechnical 

analysis grossly overstate the strength of the San Onofre Breccia. There also is a mapped 

landslide just upcoast (north), emphasizing that slope failures have occurred in the area.  

 

  The applicant’s letter incorrectly states that the Commission approved the portion of the 

Tunnel Stabilization and Sewer Pipeline Replacement Project under the applicant’s 

property. The Commission approved the portion of the tunnel in the uncertified area of 

Three Arch Bay, located about one mile south of the subject site. The City of Laguna 

Beach approved the portion under the applicant’s property through local Coastal 

Development Permit No. 13-1142. The tunnel in that location, constructed prior to the 

Coastal Act in 1954, will be enlarged and stabilized in the existing alignment. 

 

 The applicant’s letter notes that the current definition of bluff edge in the Land Use 

Element was certified in the most recent update to the City’s LCP. That definition is not 

inconsistent with the definition of bluff edge in the California Code of Regulations 

(Section 13577), used statewide by the Commission in its decisions on LCP and permit 

matters. That definition has also been applied by the Commission in the uncertified 

Irvine Cove and Three Arch Bay areas of Laguna Beach to require 25-foot bluff edge 

setbacks at multiple residential properties [CDP No. 5-99-206, as amended (Loder), CDP 

No. 5-14-1667 (Bell), CDP No. 5-14-1311 (St. John), CDP No. 5-02-357 (Saczalski), 

CDP No. 5-02-192 (Freedman and Jeanette), et al]. 
 

 There is no legal basis to the applicant’s argument that the Implementation Plan is the 

correct standard of review because the Implementation Plan has not been changed 

consistent with the LUP definition of bluff edge (see findings below). 

 

 The applicant’s letter provides no new evidence with respect to the historical significance 

of the nonconforming casita and the nonconforming beach access stairway. Both features 

were addressed in the staff report and analyses from both Ostashay and Associates 

Consulting and Galvin Preservation Associates were referenced on page 29 of the staff 

report, in the visual resources section. The structures are not listed on any local, state, or 

national historic register.    

 

 

II. Changes to the Staff Report  
 

To reflect changes to the staff report, new text is bolded and underlined. 

 
1. Change Special Condition 1 beginning on page 18 as follows: 

 

Submittal of Revised Final Plans.  PRIOR TO ISSUANCE OF THE COASTAL 

DEVELOPMENT PERMIT, the applicant shall submit, for review and approval 

of the Executive Director, two (2) sets of final architectural plans, grading plans, 

foundation plans, drainage and run-off control plans, and landscaping plans that 
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substantially conform with the City-approved development, but shall be revised in 

the following ways: 

 

(a) All structural elements of the house….[no intervening changes]….     

 

(b) Foundational elements….[no intervening changes]….  

 

(c) All structural elements….[no intervening changes]…. 

 

(d) All existing nonconforming structures….[no intervening changes]…. 

 

(e) Vegetated landscaped areas ….[no intervening changes]…. 

 

In order to create and preserve ocean view corridors from South Coast 

Highway through the side setback areas of the subject site, all 

landscaping in the side setback areas shall be maintained at a height not 

to exceed six-feet, as measured from natural grade. Landscaping in the 

front setback area adjacent to the public right-of-way shall not exceed the 

height of the highest vertical wall or safety barrier in the immediate area.      

 

The permittee shall undertake development in accordance with the approved final 

plans....[no intervening changes]…. 

 

 

2. Change Special Condition 5 beginning on page 20 as follows: 
 

Legally Required Development Rights – Sidewalk.  PRIOR TO ISSUANCE 

OF THE COASTAL DEVELOPMENT PERMIT, the applicant shall demonstrate 

that it has secured a legal right, interest, permission, or other entitlement to 

construct a three-foot wide public sidewalk along the seaward (west) side of South 

Coast Highway in the area fronting the residence, which may be partially or 

entirely within the right-of-way administered by the California Department of 

Transportation (Caltrans). The sidewalk shall be designed in substantial 

conformance to the sidewalk proposed on the City approved plans, but the design 

may be modified in order to comply with Caltrans guidelines, subject to the 

review and approval of the Executive Director. The design shall preserve all 

existing on-street parking spaces along South Coast Highway. The existing solid 

wall between South Coast Highway and the residence, which may be 

partially or entirely within the public right-of-way, shall be removed or 

reduced in height to the lowest height permitted by Caltrans and/or the 

California Building Code for the purpose of public safety between a 

roadway/pedestrian accessway and the subject property.   

 

Should Caltrans reject the applicant’s proposal to construct a public sidewalk 

….[no intervening changes]…. 
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3. Add the following findings at the end of the first partial paragraph on page 25 (Section IX.B 

Geologic Hazards): 

 

….corresponds to the definition of bluff edge contained in the Commission’s 

Code of Regulations (Section 13577), and is used statewide by the Commission in 

its decisions on LCP and permit matters. 

 

That definition has also been applied by the Commission in the uncertified 

Irvine Cove and Three Arch Bay areas of Laguna Beach to require 25-foot 

bluff edge setbacks at multiple residential properties [CDP No. 5-99-206, as 

amended (Loder), CDP No. 5-14-1667 (Bell), CDP No. 5-14-1311 (St. John), 

CDP No. 5-02-357 (Saczalski), CDP No. 5-02-192 (Freedman and Jeanette), et 

al]. 

 

 

4. Add the following findings at the end of the first full paragraph on page 27 (Section IX.B 

Geologic Hazards): 

 

.…so the stairway will have to be identified for removal on the applicant’s final 

plans for redevelopment of the site. 

 

The applicant argues that Zoning Code section 25.56.012 does not apply to 

the applicant’s project because it relates to nonconforming uses rather than 

nonconforming structures or buildings. The applicant’s interpretation, 

however, disregards the second sentence of that Zoning Code provision that 

requires the removal of nonconforming uses prior to construction of new 

structures. The second sentence provides: “Once the nonconforming use or 

building is entirely removed from the lot or the building is made to comply in 

use to the regulations of the particular district wherein located then the lot 

may be used for any purpose conforming with this title.”  The Zoning Code 

further defines “Building” as “any structure built for the support…of 

persons” and “structure” is defined as “anything constructed or built,… any 

piece of work artificially built up or composed of parts joined together in 

some defined manner….”  The definition of  “structure” excludes outdoor at-

grade development that does not contain a structural foundation or vertical 

structures; both the casita and the stairway do not fall under this exclusion of 

the definition of “structure” since they are vertical structures. When reading 

these relevant code provisions, both the casita and the stairway are 

nonconforming buildings and are well within the mandates for removal 

pursuant to section 25.56.012 of the Zoning Code, which is part of the 

certified LCP.  Additionally, Zoning Code section 25.56.004 defining 

“nonconforming use” includes uses of buildings or of land. The two Zoning 

Code provisions, section 25.56.012 and section 25.56.004, read in conjunction 

indicate that “nonconforming use” is a more general term than 

“nonconforming structure” and that nonconforming structures can also 

qualify as nonconforming uses. 
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5. Add the following findings at the end of the first partial sentence on page 28 (Section IX.B 

Geologic Hazards): 

 
….applicant argues that different definitions of bluff edge are found in the zoning 

code and in the old (replaced) Land Use Element, but in cases of inconsistency 

between the Land Use Plan and the Implementation Plan portions of an LCP, the 

Land Use Plan prevails because it is the standard of review. 

The applicant argues that because his initial contact with City staff occurred 

before the update to the Land Use Element was effectively certified, the 

certified Land Use Plan is not the correct standard of review for a coastal 

development permit application or an appeal to the Coastal Commission (see 

applicant’s letter in Exhibit 9). The Development Review Application 

contains a box titled “Development Category,” which lists the types of 

permits required for a given development. None of the boxes for coastal 

development permit were checked. Additionally, the application contains a 

number of provisions under the title “Owner’s Certificate,” which the 

applicant signed on March 8, 2012. Provision 1 reads: “I understand there 

are no assurances at any time, implicitly or otherwise, regarding final staff 

recommendations to the decision-making body about this application.” 

Because the application was a preliminary application, not an application for 

a local coastal development permit, the Commission finds that the applicant 

did not have rational basis to expect written or verbal statements made by 

City of Laguna Beach staff at a preliminary meeting to be the final word on 

the standard of review for a local coastal development permit application or 

an appeal to the Coastal Commission. 

The Commission effectively certified the City’s Land Use Plan update on 

May 9, 2012. The City of Laguna Beach Design Review Board held public 

hearings on the proposed development on February 7, 2013 and April 11, 

2013, approving local Coastal Development Permit No. 13-0038 and adopting 

Resolution CDP 13.07 in support of its action at the latter hearing. Finally, at 

a public hearing on June 18, 2013, the Laguna Beach City Council upheld 

the Design Review Board’s action. The City’s actions occurred 

approximately one year after the effective certification of the Land Use Plan 

update. Page 3 of the staff report for the second Design Review Board 

hearing, dated April 4, 2013, makes reference to “the City’s newly adopted 

Land Use Element” with respect to Action 7.3.8 regulating nonconforming 

structures. The City made clear that the Land Use Plan was the correct 

standard of review and directly referenced it at one of its hearings. That City 

action would take precedence over any written or verbal statements made by 

City staff at a preliminary site meeting more than one year prior. 

There are limited statutory exceptions that allow for a development 

application to be processed in a manner that guarantees review of the 

application under the applicable regulations in effect at the time of 

application submittal, most of which occur under the Subdivision Map Act 
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or provisions regulating Development Agreements. On occasion, local 

governments adopt ordinances or regulations that require particular land 

use permits to be approved or denied on the basis of the law applicable at the 

time of application submittal. ( See, e.g. Hock Inv. Co. v. City & County of 

San Francisco (1989) 215 Cal.App.3d 438, 447.) None of the exceptions apply 

to the present case and as such, the applicable Local Coastal Program 

provisions are those in place at the time of local government action on the 

subject CDP application. In this case, those provisions include the updated 

Land Use Plan and the policies related to determining the bluff edge. 

Therefore, the Commission finds that the applicant had no basis to expect the 

City to apply old sections of its Land Use Plan and that the correct standard 

of review was the applicable Local Coastal Program provisions at the time of 

the City’s action. Likewise, the correct standard of review at the 

Commission’s substantial issue and de novo hearings is the certified Land 

Use Plan and the public access and recreation policies of Chapter 3 of the 

Coastal Act.    

The Commission is not estopped from applying the LUP definition of the 

“bluff edge.”  Generally, four elements must be present in order to apply the 

doctrine of equitable estoppel: (1) the party to be estopped must be apprised 

of the facts; (2) he must intend that his conduct shall be acted upon, or must 

so act that the party asserting the estoppel had a right to believe it was so 

intended; (3) the other party must be ignorant of the true state of facts; and 

(4) he must rely upon the conduct to his injury. (Feduniak v. California 

Coastal Commission (2007) 148 Cal.App.4
th

 1346, 1359.) Here, the applicant 

claims that he relied on the City’s assurance that it would use the bluff edge 

definition in the zoning code in its processing of the applicant’s CDP 

application. If there is any estoppel in this case, the applicant would have had 

a very tenuous case against the City had the City acted contrary to City 

staff’s assurance that it would use the bluff edge definition in the zoning 

code. The Commission, however, never made any similar assurances and is 

not bound, in this de novo review, by City staff’s statements.  Therefore, the 

Commission is not barred by equitable estoppel in its application of the 

certified bluff edge definition in the LUP.   

The applicant argues that since the Implementation Plan has not been 

changed consistent with the LUP definition of bluff edge, then it is incorrect 

for the Commission to conclude that the proposed project is inconsistent with 

the LCP. In other words, the applicant maintains that the project cannot be 

inconsistent with the LCP if it is consistent with the conflicting IP provision 

that defines “bluff edge.” The applicant’s argument is diametrically opposed 

to well-established precedent about how land use plan provisions control 

when in conflict with implementation plan provisions. Coastal Act section 

30513 provides that the LUP is the standard of review for evaluating 

implementation plan provisions. In this instance, the City amended the LUP 

of its certified LCP without also simultaneously amending the 

implementation plan, i.e., the zoning code. The applicant reverses this 
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hierarchy and fails to cite any legal authority in support of his argument.  In 

addition, in the context of the City’s certified Land Use Plan, which is 

contained in the General Plan’s Land Use Element (see page 1-4 of the Land 

Use Element), the Land Use Element Introduction section provides, on page 

1-2, that the “General Plan addresses a broad range of issues and is the 

controlling document in land use regulation.”  Further, the Land Use 

Element provides that the Zoning Ordinance “must be consistent with the 

General Plan.” (Land Use Element, at p. 1-2.) Finally, the Zoning Code itself 

requires a finding that the CDP application ”is in conformity with all the 

applicable provisions of the general plan, including the local coastal program 

and any applicable specific plan.” (Zoning Code § 25.07.012(G)(1).)  

Courts have also upheld the relationship between the broader policies in the 

General Plan and those in implementing provisions, finding that the broader 

policies control if there is conflict between the two.  (See, e.g. Ideal Boat & 

Camper Storage et al. v. County of Alameda(2012) 208 Cal.App.4
th

 301, 

314.(“Ideal”) In Ideal, the court affirmed the trial court’s ruling that 

Alameda County’s Board of Supervisors did not abuse its discretion in 

denying the Plaintiff’s  proposed expansion of a boat and camper storage 

facility in an area no longer designated for that use under the General Plan. 

The Plaintiff argued that the zoning provisions allowed for the proposed 

expansion and as such, the County should have granted the permit on those 

grounds. The Court disagreed, finding that if an applicant proposes a change 

to the site that requires a discretionary action that is consistent with the 

zoning, but inconsistent with a new general plan provision, the permitting 

agency must make a finding that the use is, nonetheless, consistent with the 

general plan. (Ibid. )  Here, even though the City has failed to update the 

zoning ordinance to make it consistent the LUP definition of “bluff edge,” the 

City should have ensured that the proposal that was consistent with the new 

general plan (LUP) provision defining bluff edge notwithstanding the 

proposal’s consistency with the zoning ordinance’s definition of “bluff edge” 

for purposes of establishing the appropriate geologic setback. 

The applicant asserts that if the LUE bluff edge definition is applied here, the 

proposed two-story house would conflict with the visual resource policies of 

the LCP because it would push the house landward, up the slope and 

interfere with existing views. First, the conflict resolution provision in the 

Coastal Act only applies to policy conflicts among Coastal Act provisions, not 

those in LCPs. Second, even if there was a conflict resolution policy in the 

LCP, there is no conflict between the hazard policy regarding bluff edge 

setbacks and applicable visual resource policies.  Policy conflicts only occur 

when a project cannot comply with two mandatory policies, requiring an 

analysis of how each policy is protective of coastal resources and choosing the 

application of the policy that is most protective. Here, the hazard policy is 

mandatory and requires a minimum setback from the bluff edge. The visual 

resource policy language, on the other hand, does not contain non-

discretionary mandatory requirements. The visual resource policies, in 
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contrast, give the Commission much more discretionary leeway to determine 

in any given instance whether a project adequately protects public views. 

Thus, the applicant is incorrect in his assertion that conflict resolution should 

be employed to evaluate the project's consistency with the visual resource 

and geologic hazards policies because there is no conflict between the 

application of two mandatory provisions. 

The applicant also claims that if the Commission imposes the setback from 

the bluff edge as currently defined in the controlling LUP provision, then 

that would only allow the applicant a 1,200 square foot building footprint 

and a shorter structure, which would constitute a regulatory taking of the 

applicant’s property. The applicant relies on the “distinct investment backed 

expectation” prong of the Penn Central  test to establish a taking.  The 

applicant’s taking argument, however, is cited without any factual support.  

In Penn Central Transportation Co. v. City of New York, the U.S. Supreme 

Court established a three-part test to determine whether or not a government 

action constitutes a regulatory taking: 1) the economic impact of the 

regulation; 2) the extent to which the regulation has interfered with distinct 

investment-backed expectations; and 3) the character of the governmental 

action. (Penn Central Transportation Co. v. City of New York (1978) 438 

U.S. 104, 124.)  The Penn Central  test is an ad hoc, intensely factual inquiry 

into a property owner’s expectations in using his/her property and the 

economic impact on the property owner of restricting a use that is not 

entirely in keeping with those expectations. Given the factual nature of a 

Penn Central regulatory takings claim, a claimant must, at a minimum 

support a claim with facts. The applicant has not substantiated his claim that 

building his house consistent with staff's recommendation would constitute a 

Penn Central taking of his property. Therefore, the Commission's action in 

approving the project consistent with staff's recommendation would not 

constitute a taking of the applicant's property. 
 

 
6. Add the following findings at the end of the first partial paragraph on page 29 (Section IX.C 

Visual Resources): 
 

….In order to reduce visual impacts, Special Condition 1 does not permit 

structures to cantilever into the setback areas. 

 

The residence which existed on the site until it was demolished in 2014 was 

two stories high. Additionally there is an approximately five foot high solid 

wall between South Coast Highway and the site. As such, historically there 

were no public ocean views directly through the site and there are currently 

no public ocean views directly through the site. In order to create and 

p[reserve public view corridors from South Coast Highway through the site 

towards the ocean, Special Condition 1 further requires the applicant to 

minimize the height of new landscaping in the side setback areas to no higher 
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than six feet above natural grade. Because there is an approximately 10 foot 

vertical drop from the area where the sidewalk is proposed to the subject 

property and because the site slopes downward from South Coast Highway 

towards the ocean, vegetation up to six feet high will not obstruct public 

views from the roadway or the sidewalk. In order to encourage views from 

the sidewalk and the roadway, landscaping in the front setback area adjacent 

to the public right-of-way shall not exceed the height of the highest vertical 

wall or safety barrier in the immediate area.  

 

In order to improve visual resources which are currently impaired by the 

wall between the scenic highway and the coast, Special Condition 5 requires 

the applicant to remove the solid wall along South Coast Highway or reduce 

it to the minimum height consistent with public safety requirements. As 

conditioned, the principal structure may be up to two stories high, partially 

blocking views of the sea from portions of South Coast Highway, but as 

conditioned, new public view corridors will be established through the side 

setback areas of the site. 

 
 

III. Ex Parte Communication 
 

Chair Kinsey and Commissioner Cox reported ex parte communications with the applicant’s 

representatives. The disclosure forms are included at the end of this addendum.  
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weighs in favor of protecting ocean views over the residence and further demonstrates
that the residence, as proposed, has been appropriately sited.

Under the several historic preservation policies and implementation provisions
of the City's LCP, the existing historic casita, flagstone pathway, and stairway are
entitled to continued protection because, as two expert historians have determined,
they represent "historic" resources in the City of Laguna Beach. Further, balancing
conflicting LUE policies (oceanfront bluff protection versus preservation of historic
resources) strongly favors the preservation of these historic structures.

The Staff Report, unfortunately, provides the Commission with "half a loaf."
The critical LCP provision regarding the definition of "bluff edge" is not cited or
discussed. Certain LUP policies are provided while others, bearing directly on the
siting of the home and retention of the historic structures, are simply omitted. And
key facts and background documents also have not been provided or discussed.

There are several ways, discussed below, that the Commission can find the
Applicant's project, as proposed, to be consistent with the certified LCP. The
Applicant willing accepts the majority of Staff's nine recommended conditions, but
specifically objects to Special Conditions 1.A-C and 6 and respectfully requests that
the Commission delete those conditions.

I. What the Staff Report Omits

The Applicant's property is unique in nature, location, and historic context
within the City of Laguna Beach. The Staff Report unfortunately omits or
inaccurately states several key facts, omits materials that would be helpful to the
Commission's understanding of the site, and provides an incomplete discussion of the
applicable LCP provisions and why this Project is LCP-compliant. Before addressing
the issues, we thought it helpful to point out the following:

The Applicant proposes a residence on a lot that abuts a massive 78-unit
condominium project, Laguna Royale. Laguna Royale rises to a height well
above Coast Highway, blocks all ocean views along an extended stretch of
Coast Highway, and cascades down all the way to and on the beach below.
(Exhibits 1-2.)
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• The Applicant's residence, as proposed, has been designed to preserve ocean
views from Coast Highway, consistent with the certified LCP. (Exhibits 3-4
7.) If the Applicant, however, were forced to set back the residence as Staff
recommends, the resulting footprint would be so limited that the residence
would need to be two stories in height to provide a reasonable economic use
and meet reasonable investment-backed expectations. (Exhibits 5-7.) The
result would be ocean view blockage from Coast Highway, and it would
completely negate the view benefit associated with the 3-foot wide public
sidewalk the Applicant has agreed to provide. (Exhibits 6-7.)

The proposed residence is setback between 72 and 80 feet from the "bluff
edge," as defined in certified Zoning Code Section 25.50.004(B)(4)(a), which
defines the "bluff edge" as "[a]n oceanfront landform having a slope of forty-
five degrees or greater from horizontal whose top is ten or more feet above
mean sea level." (Exhibit 8.) This establishes the bluff edge at the vertical
seacliff and a residential setback which is well beyond any setback that the
Commission has required. (Exhibits 4, 10.)

While the application was pending before the City, the City's Director of
Community Development and the Principal Planner met onsite to identify
appropriate setbacks and the bluff edge. Although the LUE, as a first step,
had adopted a revised definition of "bluff edge," they determined that certified
Zoning Code Section 25.50.004(B)(4)(a) remains applicable and controlling
because that provision has not yet been changed. The City, in approving the
Project, likewise made the same determination. (Exhibits 9-10; Staff Report,
Exh. 5, p. 2.)

• The Staff's bluff edge and setback is setback even further, 154 feet, from the
seaward extent of Laguna Royale. (Exhibit 11.)

The proposed residence is additionally landward of each of the three different
stringlines that could be applied to this property. (Exhibit 12.)

Multiple geotechnical experts have prepared detailed reports which conclude
that the shoreline and bluff fronting the site will not be significantly impacted
by sea level rise or wave run-up, will be stable for at least 100 years, and a
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shoreline protective device will not be required to protect this residence.l

(Exhibit 13.) The most recent geotechnical report by TerraCosta Consulting

Group (10/22/14) concluded that this property:

"... is one of the most stable coastal bluffs in Southern California,

with the San Onofre Breccia along this section of Laguna Beach very

strong and erosion-resistant, with bedding dipping into the slope to

make the slope very stable. Proposed improvements are currently

located a minimum of 70 feet back from the face of the sea cliff,

resulting in a very conservative setback providing several, if not many,

centuries of stable coastal bluff seaward of the proposed

improvements."2 (Exhibit 15, Page 8; see also Exhibit 14.)

' The Staff Report asserts that "bluff retreat may accelerate if the effects of sea level rise are
worse than the scenarios presented in the applicant's hazards analysis." (Staff Report, p. 23.)
The Applicant's geotechnical expert, GeoSoils, Inc., however, specifically concluded that this
bluff will not be not be significantly impacted by sea level rise. (Exhibit 13.) Importantly,
there is no evidence to the contrary. Further, the Staff Report states that "the proposed house
would require grading of the bluff face, deepened foundations, and potentially substantial
foundation elements that could be exposed by erosion over the life of the development."
(Staff Report, p. 25.) There is no evidence whatsoever to support that statement because as
TerraCosta explained, the slope on this property is comprised of San Onofre Breccia that is
"grossly stable," "very strong and erosion-resistant," and the house that is set back at least 70
[actually 72-80] feet from the vertical seacliff. (Exhibits 4, 15.)
2 The Staff Report states that Dr. Johnson disagrees with TerraCosta's analysis that the
overhang at the base of the bluff is unlikely to fail for 70-80 years, suggesting that it could
fail at any time, which would immediately threaten the casita (casita) and the beach access
stairway. (Staff Report, pp. 21-22.) At Staff's Request, the TerraCosta geotechnical experts
analyzed the stability of the 9.5-foot overhang in detail in reaching its conclusion, and, again,
there is no evidence to the contrary. Moreover, as noted, the Commission just approved a
major tunnel project by the South Coast Water District under this verbportion of the
roe (Exhibits 16-17.) It must be assumed that the Commission would never have
approved the tunnel project if it did not believe this bluff, consisting of San Onofre Breccia,
was exceedingly strong and erosion-resistant, as Terra Costa explains. Further, as a practical
matter, if there was a failure and it threatened the casita and stairway, that certainly would be
a more appropriate trigger for removal of existing historic structures that have survived for
over 80 years than the current recommendation in the Staff Report. But, it is more likely that



RICHARDS ~ WATSON ~ GERSHON
ATTORNEY$ AT lAW -A PROFESSIONAL CORPORATION

Steve Kinsey, Chair
March 5, 2015
Page 5

Two expert historians — GPA (6/17/14, 2014) and Ostashay &Associates
(8/3/11) -- have determined that the casita, flagstone steps, and stairway to the
beach qualify as "historic" structures which are entitled to protection under
the LCP. Despite the importance of the issue, only one of the reports has been
provided to the Commission. But, the opponent's inexpert critique was
attached to the Staff Report and relied upon. The expert reports are attached.
(Exhibits 18-19.)

• The casita and stairway were constructed contemporaneously with the
construction of the original Skidmore residence. The casita's materials —
flooring and rock —are the same materials used in the former residence.
(Exhibits 20-21.) And, a newspaper article from the Santa Ana Register,
dated May 31, 1930, noted: "Mrs. Mary S. Watkins, of Santa Ana, has
purchased the Guy Skidmore residence in Coast Royal and an adjoining lot
reaching to tide water. Steps have been built to the beach." (Exhibit 22;
italics added.)

• Just four months ago, at the Commission's December 2014 meeting, the
Commission approved the Tunnel Stabilization and Sewer Pipeline
Replacement Project proposed by the South Coast Water District (Application
No. 5-14-1291). That project will involve replacing the District's tunnel
which currently exists directly under the portion of this property between the
vertical seacliff and the existing casita. (Exhibits 16-17.)

• The Staff Report neither cites nor discusses certified Zoning Code Section
25.50.004(B)(4), which, as noted, defines the "bluff edge." (Exhibit 8.) As
discussed below, this Section is the governing provision in the certified LCP
concerning the current and applicable definition of "bluff edge."

• Lastly, the Staff Report relies on certain policies of the City's Land Use
Element ("LUE"), which is part of the certified Land Use Plan, but does not
harmonize or reconcile those policies with other conflicting LUP policies.
Balancing LUE policies regarding oceanfront bluff setbacks versus policies
requiring protection of ocean views from Coast Highway leads to the

neither would be materially affected, since the stairway is not on the bluff and the casita is
approximately 24 feet from the vertical seacliff. (Exhibit 17.)
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conclusion that the residence has been sited appropriately and will preserve
views of the ocean for motorists on Coast Highway and pedestrians who use
the 3-foot wide sidewalk the Applicant has agreed to provide. Balancing LUE
policies regarding oceanfront bluff setbacks versus policies requiring
preservation of historic structures leads to the conclusion that the existing
historic casita, pathway, and stairway structures are more appropriately
maintained at this time.

2. Issues Relating to the Siting of tlae Residence

A. The Proposed Residence is Sited Well Back from the "Bluff Edge."

As to the proposed residence, the first issue is whether the proposed residence
is appropriately sited in relation to the "bluff edge" and the 25 foot blufftop setback.
On this issue, the Staff Report is incomplete and provides a fundamentally inaccurate
analysis.

The Staff Report cites a policy in the City's LiJE, Policy 7.3.5, which the
Commission certified while the Applicant's application was in the "pipeline" before
the City. That policy prohibits development on oceanfront bluff faces and relies on a
new definition of "bluff edge" in the LLTE taken from the Commission's regulations.
The Staff Report, however, fails to explain that the City's Zoning Code, which is part
of the certified implementation portion of the LCP, has not changed at all, and it in
fact defines "bluff edge" in a manner which makes abundantly clear that the
Applicant's proposed residence is sited well back from the bluff edge on this property
— in fact, 72 to 80 feet. The residence, as proposed, is consistent with the certified
LCP.

An LCP, of course, consists of two parts — a land use plan ("LUP"), which
functions as the general plan for the property in the coastal zone, and the local
implementation plan ("IP"), which includes the zoning, zoning maps, and other
implementing actions for the coastal zone. (Pub. Res. Code, §§ 30108.5, 30108.6.)
As is often the case, the LUP plan is reviewed and certified first. The Implementation
Plan follows. Where the LUP is not yet implemented, the Commission, in its
decisions, has consistently treated the LUP as "guidance" but non-binding. The result
changes after the total LCP has been fully certified.



RICHARDS ~ WATSON ~ GERSHON
ATTORNEYS AT LAW -A PROFESSIONAL CORPORATION

Steve Kinsey, Chair
March 5, 2015
Page 7

In this case, the Commission took the first step by amending the certified
Land Use Element ("LUE"), which is a part of the certified City's certified LUP. The
Commission added policies dealing with blufftop development and redefined "bluff
edge." The Commission, however, has not yet made a corresponding change to the
directly applicable provision in the City's certified Implementation Plan (i.e.,the
zoning). Accordingly, the two-step process for completing and certifying a policy
redefining the "bluff edge" has not yet occurred. For that reason, the Staff Report
fundamentally errs in its statement that the proposed residence is not consistent with
the certified LCP.

The Zoning Code represents the core of the implementing measures in the
City's certified LCP. While the Staff Report cites other provisions of the Zoning
Code, it fails to cite or discuss the critical zoning provision that deals specifically
with the location of the "bluff edge." Zoning Code section 25.50.004(B(4)(a) defines
an "oceanfront bluff' as:

"[a]n oceanfront landform having a slope of forty-five degrees or greater from
horizontal whose top is ten or more feet above mean sea level." (Exhibit 8.)

Zoning Code Section 25.50.004(B)(4)(a) further addresses building setbacks,
and states that no new building, additions to existing building, or structures or
improvements may encroach beyond the applicable building stringline or "closer than
twenty-five feet to the top of an oceanfront bluff." The Section provides that where
an oceanfront bluff possesses an irregular or multiple slope condition, "the setback
will be taken from the most inland forty-five degree or greater slope."

Consistent with LCP Section 25.50.004(B)(4)(a), the Applicant's geotechnical
engineer delineated the bluff edge near the top of the vertical sea cliff, seaward of the
historic casita and between 72 and 80 feet seaward of the proposed residence, as
approved by the City. That is the conclusion that should prevail here.

The Staff Report explains that the City submitted a major update to its LUE.
As noted, the Applicant's application was pending before the City when the
Commission finally certified the update on May 9, 2012. That included numerous
modifications to the LUE that did not originate from the City but which the City
subsequently agreed to accept. One change was to define "Oceanfront Bluff Edge or
Coastal Bluff Edge" as:
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"The California Coastal Act and Regulations define the oceanfront bluff edge
as the upper termination of a bluff, cliff, or seacliff. In cases where the top
edge of the bluff is rounded away from the face of the bluff, the bluff edge
shall be defined as that point nearest the bluff face beyond which a downward
gradient is maintained continuously to the base of the bluff. In a case where
there is a step line feature at the top of the bluff, the landward edge of the
topmost riser shall be considered the bluff edge. Bluff edges typically retreat
over time as a result of the erosional processes, landslides, development of
gullies, or by grading (cut). In areas where fill has been place near or over the
bluff edge, the original bluff edge, even if buried beneath fill, shall be taken to
be the bluff."

The consequence of the LIJE definition, if applied here, would be to shove the
bluff edge way back on this property which, together with the 25 foot setback, would
leave a far smaller area (approximately 1200 square feet) at the upper portion of the
property available for a residence. (See Exhibits 5, 6, 10, 11.) But, importantly, no
corresponding change to the definition of "bluff edge" has yet been made to the
Implementation Plan portion of the LCP. Consequently, the LUE change is not, as
Staff states, the be-all to end-all. At this point, it is not binding unless and until
Zoning Code Section 25.50.004(B)(4)(a) is similarly changed. It is for that reason
that in approving the Applicant's proposed residence, the City's then Planning
Director, instrumental in completing the major update to the LUP, advised the City
that the process is not done, the IP still controls, and the residence, as proposed,
conforms with the "bluff edge" in the certified LCP. As to the "bluff edge," he
advised:

"It has been determined (through legal advice) there will be no change to the
present method of the 45 degree provisions of the municipal code section
25.50.004 to determine the bluff top. The Director of Community
Development reviewed the property survey provided by the applicant and
determined that the 25 foot bluff top setback will be measured from the top of
the most ocean ward vertical cliff edge. (Exhibit 9.)

Thus, until the applicable Zoning Code provisions are modified to conform to
the LUP definition, the LUE definition is not binding and Section 25.50.004(B)(4)(a)
prevails. If it were otherwise, once the Commission amends a land use plan, there
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would never be any reason to complete the LCP process by also amending the zoning
portion.

The Staff Report is completely dismissive of the Zoning Code provision. It
states only: "The applicant argues that different definitions of bluff edge are found in
the zoning code and in the old (replaced) Land Use Element, but in cases of
inconsistency between the Land Use Plan and the Implementation Plan portions of the
LCP, the Land Use Plan prevails." (Staff Report, pp. 27-28.) Again, there is no
citation for the Commission to the Zoning Code provision or discussion of what it
states, and Staff's assertion that the LUE somehow prevails is flatly wrong. That
does not follow from the City of Laguna Beach LCP. In some instances, an LCP will
state that in the event of a conflict between the policies of the plan and
implementation provisions, the policies of the plan will control. For example, the
Malibu LUP, which the Commission drafted, states: "Where conflicts occur between
the policies contained in the Land Use Plan and those contained in any element of the
City's General Plan, zoning or any other ordinance, the policies of the Land Use Plan
shall take precedence." (City of Malibu certified LCP Land Use Plan, p. 9.) By
contrast, there is nothing in the City of Laguna Beach LCP which dictates that the
LUE (ie., the LUP) takes precedence over the certified Zoning Code, and in this case,
where the Commission took but the first step in certifying a new definition of "bluff
edge" in the LUE/LUP, the current definition in the Zoning Code remains dispositive
unless and until it is changed.

For this reason, the proposed residence is appropriately sited, consistent with
the certified LCP.

B. In tlae Limited and Unusual Circumstances Presented, the Commission
is Also Estopped to Apply the LUE Definition of "Bluff Edge. "

Ignoring certified Zoning Code Section 25.50.004(B)(4), the Staff Report
instead addresses the Applicant's argument that the change in the "bluff edge"
definition should not be applied to him because he was in the "pipeline" before the
City when the LUE was finally certified. (Staff Report, pp. 8-9.) In essence, the
Staff Report contends the LUE was certified and the policies were in place before the
City approved the Applicant's project. The Staff Report, however, ignores that the
certified Zoning Code remained unchanged and that the City made that clear in its
review and approval of the project.
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The Staff Report does cite to the applicable case, Hock Inv. Co. v. City &
County of San Francisco (1989) 215 Ca1.App.3d 438, but it reaches the wrong
conclusion. In Hock, an apartment owner challenged a city condominium conversion
ordinance and denial of the owner's application to convert. When the owner
submitted the conversion application, a public works department order provided that
all requests to convert would be subject to the law applicable at the time of
submission. After the owner submitted the application, the city passed the
condominium conversion ordinance establishing a moratorium on conversions. The
Court of Appeal held that the city had given the owner an express promise that its
application would be evaluated under the ordinance in effect when the application
was submitted. If the owner reasonably relied to its detriment on that promise, the
city would be estopped from applying the new ordinance to it. (Id. at 448-449.)

Here, the Staff Report focuses on the fact that the Commission approved the
LLJE with suggested modifications in December 2011, the City accepted the
suggested modifications in February 2012, and the Commission finally certified the
LLTE in May 2012. The Applicant submitted his Development Review Application in
March 2012 and the City's Design Review Board later approved it in Apri12013.
The fundamental flaw in the Staff Report, as discussed in the preceding Section, is
that the Commission certified only the LUE but has not yet taken the further step of
changing the definition of "bluff edge" in Zoning Code Section 25.50.004(B)(4).
Thus, the City and the Applicant both concluded that the Zoning Code definition yet
prevails until changed. The Planning Director's explanation on this issue is quoted
above (at page 8; see also Exhibit 9). The Staff Report states that the City Design
Review Board made clear that the LUE was the correct standard of review. (Staff
Report, p. 9.) The Staff Report fails, however, to explain that the Staff Report on
which the Design Review Board relied upon in approving the project also explained:

"In this instance, the blufftop setback is more restrictive than the building
stringline. Pursuant to LBMC 25.50.004(4)(a) an ̀ oceanfront bluff is an
oceanfront landform having a slope of forty-five degrees or greater from
horizontal whose top is ten or more feet above mean sea level. The vertical
face steeper than 45 degrees has been identified as the bluff top." (Staff
Report, Exh. 5, p. 2.)
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The Staff Report also states that the "Owner's Certificate" on the application
states: "I understand that there are no assurances at any time, implicitly or otherwise,
regarding final staff recommendations to the decision-making body about this
application." (Staff Report, p. 8.) True. But, the Applicant understood then, and
now, that the Zoning Code provision has not changed.

In short, both the City here and the Applicant reasonably relied on the
definition of "bluff edge" in the unchanged Zoning Code provision which this
Commission certified. Certification of a change in the definition has not been
completed. As in the Hock case, the Applicant submitted his application prior to any
change in certified Section 25.50.004(B)(4)(a), and in reliance on that provision, he
could reasonably expect that his application would be evaluated in accordance with
the definition which remains in effect. Under this very limited and unusual
circumstance, the Commission is estopped from applying the LUE definition.

C. Balancing Conflicting LUE Policies -- Oceanfront BluffSetback
Policies Versus Ocean View Protection Policies.

Still further, even if the certified Zoning Code Section 25. 50.004(B)(4)(a)
provision were somehow treated as not existent and ignored, the same conclusion
regarding siting of the residence, as proposed, follows when all of the applicable LUE
policies are considered.

The LUE's oceanfront bluff setback policies, which rely on the new LUE
definition of "bluff edge," conflict with other competing LLJE policies which require
the protection of public views of the ocean from Coast Highway. The Staff Report
neither mentions these view protection policies nor attempts to reconcile them with
the more extreme setback and resulting small building footprint that would result
from the staff recommendation. Those policies are as follows:

• Policy 2.9: "Require the use of appropriate landscaping, special architectural
treatments, andlor siting considerations to protect public views for project
visible from major highways and arterial streets."

• Policy 2.10: "Maximize the preservation of coastal ...views ...from
existirag properties and rrainirnize blockage of existing public ...views."
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• Policy 3.10: "Require the use of appropriate landscaping, special
architectural treatments, and/or siting considerations to protect public views
for project visible from major highways and arterial streets. Best efforts
should be made to site new development in locations that minimize adverse
impacts on views from public locations (e.g., roads, bluff-top trails, visitor-
serving facilities, etc.) (Italics added.)

The Applicant's proposed residence has been designed to comply with the
above public view protection policies of the LCP. Ocean views will be preserved
over the residence. (See Exhibits 4, 7.) This contrasts with Laguna Royale,
immediately downcoast, which as a monolithic and taller structure eliminates any
ocean view of this part of Laguna's coast for an extended distance.

If Staffs recommended setback were to apply, the Applicant would be left
with a far smaller building footprint of approximately 1200 square feet. A single-
story structure would not result in a reasonable use of this property, would deprive the
Applicant of his reasonable expectation of developing a house still setback well from
the bluff edge, and, consequently, would constitute a taking. To avoid that, Staff's
setback line would force atwo-story structure. Importantly, however, at a height of
23 feet (or even lower), the consequence of Staff's setback would be to block the
view of the ocean from Coast Highway, contrary to the other view protection policies.
(Exhibit 7.)

The Coastal Act includes a statutory provision for resolving conflicting
policies in the Coastal Act, and provides that they "be resolved in a manner which on
balance is the most protective of significant coastal resources." (Pub. Res. Code,
§ 30007.5.) The City's certified LCP, however, has no specific conflict resolution
provision, but, as noted below, the Staff Report itself has applied a similar balancing
equation in dealing with the historic resource issue. (See Staff Report, p. 25.)
Another common law principle of statutory construction applicable here is that in
cases "involving an apparent conflict between two statutes, the principle of
paramount importance is that of harmonious construction, by which we must attempt
to give effect to both statutes if possible ...." (Strother v. California Coastal Com.
(2009) 173 Ca1.App.4 h̀ 873, 880; Conway v. City oflmperial Beach (1997) 52
Cal.App.4th 78, 84, 60 Cal.Rptr.2d 402.)
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In this case, substantial expert evidence demonstrates that the bluff is grossly
stable. There is no contrary evidence. The proposed residence will, in any event, be
setback 72-80 feet from the vertical seacliff, approximately 150 feet landward of the
seawardmost extent of the monolithic condominium project immediately downcoast,
and inland of any of the three stringlines that can be drawn from structures upcoast
and downcoast. As proposed, the residence itself presents no adverse visual impacts.
The residence has been sited in a way that permits a reasonable residential use of the
property. Importantly, however, the residence, as designed, allows for public views
of the ocean from both Coast Highway and the public sidewalk the Applicant has
agreed to provide.

Weighing the competing policies, the Applicant submits that it makes far
more sense to permit the residential structure, as proposed, in order to preserve ocean
views than to force a result that would eliminate them.

III. Issues Relating to Retention of the Historic Casita (Cabaiza) and Stairway

A. Approving the Residence Does Not Require Removal of Historic
Structures.

The Staff Report states that the casita and stairway are nonconforming
structures, but then, as reflected in Special Conditions 1.0 and 6, requires their
removal prior to construction of the residence. (Staff Report, p. 23.) This is premised
on an erroneous reading of LUE policies and provisions of the certified
Implementation Plan.

The Staff Report states that both structures are nonconforming because "they
encroach into the 20-foot rear yard setback specified in zoning code section
25.10.008." (Staff Report, p. 23.) Zoning Code section 25.10.008 states only that in
the R1 Zone, there must be a rear yard at least 20 feet deep. It says nothing about
what maybe maintained in the rear yard. It is not a setback provision. Here, the rear
yard well exceeds 20 feet.

Next, the Staff Report states that the applicant has not provided evidence that
the casita and stairway, existing now for over 80 years, lawfully existed on the lot at
the time the first zoning or districting regulations became effective. (Id.) The City
concluded that "the cabana and beach stairs are considered legal nonconforming
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structures since there is evidence that they existed before South Laguna was annexed
into the City of Laguna Beach" (City Staff Report to Design Review Board, 2/7/13, p.
5 [Staff Report, Exh. 5, p. 5], and "in 1989, when South Laguna was annexed into the
City of Laguna Beach, all existing development (including the beach access stairs and
cabana) was grandfathered and considered to be legal nonconforming." (Id., p. 7.)
Further, the casita and stairway are far from obsolete, as the photographs and other
evidence in the record demonstrate. Both are in very good condition. (GeoSoils,
Inc., 5/18/12: "...the existing stairway is in good condition"; Lawson-Burke
Structural Engineers, LLC, 6/24/14: "The gazebo is awell-constructed building that
shows no evidence of deterioration or failure." And, the stairway system "is
structurally sound by the standards of the California Historic Building Code.")

The Staff Report further cites Zoning Code section 25.56.012, which states, in
relevant part:

"While a nonconforming use exists on any lot, no new building shall be
erected or placed thereon even though the new building and its use would
otherwise conform to the provisions of this title."

Staff confuses a "nonconforming use" with a "nonconforming building," and
states this provision requires removal of the legal nonconforming structures prior to
residential construction. The casita and stairway are not nonconforming "uses."
Zoning Code section 25.56.004 defines "Nonconforming use" as a use of a building
or land which use was carried on the effective date of the ordinance codified herein
and which does not conform to the uses permitted in the zone in which it is located.
The use here is not nonconforming; the casita and stairway are ancillary residential
uses. Nonconforming structures and nonconforming uses are two entirely different
concepts.

Lastly, the Staff Report states as a reason for requiring removal of the casita
and stairway that they are potentially sited in an unstable potion of the bluff face
(near the overhang). (Staff Report, p. 26.) As noted previously (fn. 1), this bluff face
is not unstable at all, and there is no evidence whatsoever to suggest to the contrary.
It bears emphasis that the Commission itself, on a positive recommendation,
approved the South Coast Water District's tunnel stabilization project under this area
of the bluff. (Exhibits 18-19.) All of the geologic reports prepared explain that the
bluff is comprised of San Onofre Breccia, which makes it extremely erosion-resistant.
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At the request of Staff, TerraCosta Consulting Group independently evaluated the
stability of the 9.5-foot overhang, and concluded it was stable. TerraCosta explained,
based on its analysis, that "the overhang may collapse in say 70 to 80 years, locally
resulting in upwards of 14.7 feet of retreat of sea cliff. It also concluded that "there
has been very little erosion of the sea cliff in the last thousand years, suggesting
extremely low annualized historical erosion rates." Ultimately, TerraCosta explained:

"It is for these reasons that we conclude that this bluff-top property is one of
the most stable coastal bluffs in Southern California, with the San Onofre
Breccia along this section of Laguna Beach very strong and erosion-resistant,
with bedding dipping into the slope to make the slope very stable." (Exhibit
15, p. 8.)

But, regardless, the Staff Report need not overstate the issue. If casita or,
even more remotely, the stairway were to be adversely affected by failure of the
overhang (which is highly doubtful), they could be removed at that time. But, it is
not necessary or appropriate to require their removal now.

B. Balancing Conflicting L UE Policies -- Oceanfront Bluff Setback
Policies Versus Historic Preservation Policies.

The Staff Report correctly explains that the historic preservation policies of
the LCP "must be considered in conjunction with site specific conditions and with
other LCP policies, such as the oceanfront bluff setback policies." (Staff Report, p.
25.) The Staff Report would resolve the conflicts in favor of requiring removal of the
historic structures. But, it does not present the entire story and cites only a portion of
the applicable provisions in the LCP, which underscore, in the City of Laguna Beach,
the importance and value of preserving historic structures that have retained their
integrity.

The LCP policies regarding historic preservation in the residential context
include:

~ Zoning Code Section 25.45.002 , in the City's certified Implementation Plan,
parallels Coastal Act Section 30253, which provides that historic preservation
is important to preserving the "special communities and neighborhoods that,
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because of their unique characteristics are popular visitor destination points
for recreational uses."

• Page one of the LUE, regarding guiding principles for the policies of the
General Plan, states:

"1. Strengthen our sense of community. The General Plan envisions Laguna
Beach as a place of abundant scenic natural beauty, small-town village charm,
and cultural diversity. Laguna residents take great pride in their community
which has a tradition of promoting the arts, historic preservation, and
participation in civic and community organizations ..."

• LUE Policy 1.1.13 states: "Encourage preservation of historic structures ... "

• LUE Goa12 states: "Preserve, enhance and respect the unique character and
identity of Laguna's residential neighborhoods" through, among other things,
"encouraging the preservation of historic residences."

• LUE Policy 2.2 states: "Encourage the preservation of historically significant
residential structures ...."

• And, the Land Use Element Glossary of the LUE/LUP defines "Historic
Preservation" as "The preservation of historically significant structures in
order to facilitate restoration and rehabilitation of such structures) to a former
condition. Destruction or alteration of properties with historic significance, as
identified in the City's historic resources inventory or historic register, should
be avoided whenever possible. Special preservation consideration should also
be given to any structure over 45 years old.

The II' includes other detailed provisions promoting and encouraging the
protection of historic structures to preserve what is left of the City's past. (Zoning
Code, Ch. 25.45 "Historic Preservation" and Sections 25.45.002-25.45.014.)

As to the casita and stairway, the Staff Report states that the historic
preservation policies in the LUE conflict with LUE policies regarding geologic
hazards and visual resources. (Staff Report, p. 25.) The evidence reflects that on this
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property there is no geologic hazard. Staff asserts that both structures "are potentially
sited in an unstable portion of the bluff face (near the overhang which is subject to
failure) ...." (Staff Report, pp. 25-26.} There is no evidence at all to support that
statement. Indeed, as previously demonstrated, expert geotechnical reports have
concluded that there is no threat from wave run-up, sea level rise, or bluff failure. To
the contrary, they demonstrate that the bluff is grossly stable, very strong, and
erosion-resistant, and TerraCosta's geotechnical expert explained that the 9.5 foot
overhang is not "potentially" or "actually" subject to failure.

The Staff Report's further comment that the stairway is "unsightly" misses the
big picture. Preservation of historic resources does not turn on whether the resource
is beautiful or not. The casita and stairway are vestiges of Laguna's past when Guy
Skidmore built the original house on the property and the Skidmore Brothers donated
the sandy beach along the Coast Royal to the County of Orange so that it could be
enjoyed by the public. The stairway is representative of its period, and it is
remarkable for its longevity and durability. These structures are no less important
because they sit behind the beach than if they were located on a public street
elsewhere in the City. The Staff Report also fails to explain that the stairway is
located behind extensive vegetation and both structures are dwarfed by the massive
condominium project which abuts the Applicant's property downcoast.

The City's LCP makes abundantly clear that Laguna Beach values the
preservation of its historic structures. Here, two expert historians attested to the
historic significance of both structures. Their reports are not referenced in the Staff
Report and only one (Ostashay) is included as an attachment. On August 3, 2011,
while peer reviewing another "Historical Resource Report" prepared by Galvin
Preservation Associates ("GPA") on the former Skidmore residence, the City's
independent historical consultant, Ostashay &Associates, concluded:

"...notwithstanding the ineligibility of the property (residence and garage) as
a historic resource for the purposes of CEQA, the ancillary structure referred
herein as the sunroom, the wood staircase adjacent to the bluff, and the
flagstone paved pathway and its siting, should all be retained and reused in
place as part of any current or future development of the site. These extant
features are intact remnants of the property's history and character." (Exhibit
18, p. 5.)
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On June 17, 2014, GPA prepared a further historic resource report on the

historic significance of the casita and stairway. The report concluded:

"... it appears that these two structures have been on the subject parcel since
at least the first decade of the property's development and would therefore
contribute to the historic significance of the site. I recommend that these
features be preserved in place and/or restored as the last remaining structures
on the site that date to the area's earliest development." (Exhibit 19, p. 9.)

The casita and stairway were built proximate in time to construction of the
Skidmore house. (Exhibits 18-22.) The Santa Ana Register from May 31, 1930
reported: "Mrs. Mary S. Watkins of Santa Ana, has purchased the Guy Skidmore
residence in Coast Royal and an adjoining lot reaching to tide water. Steps have been
built to the beach." (Exhibit 22.) GPA noted that the "concrete flooring [in the
casita] is the same period and design as early paving that was discovered under an
early addition of the main residence." (Exhibit 19, pp. 3-4.) The historic integrity of

these structures has remained essentially unchanged over time.

The balance unquestionably favors retention, not destruction, of the casita,
pathway, and stairway.

V. Conclusion

For all the foregoing reasons, the Applicant respectfully requests that the
Commission approve the application with the Special Conditions recommended, but
with deletion of Special Conditions l.A-C and 6.

We look forward to discussing this further with you at the Commission
hearing on March 12.

Ver truly yours,

Steven H. Kaufmann `

Cc (w/exhibits): (Next Page)
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Staff Recommendation: Substantial Issue – Approval with Conditions 
 

IMPORTANT NOTE 

The Commission will not take public testimony during the ‘substantial issue’ phase of the appeal 

hearing unless at least three (3) commissioners request it. If the Commission finds that the appeal 

raises a substantial issue, the de novo phase of the hearing will follow, during which the 

Commission will take public testimony. 

 
SUMMARY OF STAFF RECOMMENDATION 

 

Commission staff recommends that the Commission determine that a substantial issue exists with 

respect to the grounds on which appeals have been filed because the City-approved development on 

the bluff face and retention of nonconforming structures on the bluff face raise issues as to project’s 

consistency with the City of Laguna Beach certified Local Coastal Program (LCP). 

 

The primary issue raised by the approved development is consistency with the LCP and the negative 

precedent of approving development on the bluff face, which negatively affects the natural landform 

and visual resources. Additionally, the City’s approval of the applicant’s proposal to retain a 
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nonconforming beach access stairway would negatively affect public access along the public 

County-managed beach at the toe of the bluff. 

 

Staff recommends that the Commission approve the de novo permit with special conditions to 

address the main issues raised by the proposed project. Special Condition 1 would require the 

applicant to revise the design of the proposed house such that it conforms to the 25-foot bluff edge 

setback required by the City’s certified Local Coastal Program. In this case, doing so would 

necessitate placing the proposed house approximately 30 feet landward of the position presently 

shown on the applicant’s plans. Although landward of the current proposal, this setback would place 

the proposed house at approximately the same location as the pre-existing house that was 

demolished under a separate coastal development permit granted by this Commission on appeal (see 

A-5-LGB-12-091). Special Condition 1 also requires the applicant to resolve all nonconformities in 

conjunction with this redevelopment of the property, which include both the nonconforming casita 

and nonconforming beach access stairway, both seaward of the proposed new house on the bluff 

face. Special Condition 1 allows the applicant to relocate the casita to a portion of the property 

which is set back a minimum of 10 feet from the bluff edge, or simply remove it. However, there is 

nowhere else on the site where the stairway could go, so the stairway will have to be identified for 

removal on the applicant’s final plans and removed prior to occupancy of the approved residence. 

 

In sum, the conditions recommended by staff would require the applicant to: 1) submit revised plans 

with the required structural setbacks and relocation or removal of existing nonconforming 

structures, 2) substantially conform to the geotechnical recommendations, 3) implement 

construction best management practices, 4) submit a pool/spa protection plan to prevent and detect 

leaks, 5) develop a three-foot wide public sidewalk fronting the site along Coast Highway, 6) 

remove the beach access stairway on the County beach, 7) assume the risks of the development, 8) 

waive the right to a future shoreline protective device(s), and 9) record a deed restriction against the 

property incorporating all of the terms and conditions of the permit. 

 

This appeal was scheduled for the January 2015 Commission meeting but the hearing was 

postponed at the applicant’s request.        
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MOTION AND RESOLUTION FOR SUBSTANTIAL ISSUE WITH REGARD 

TO APPEAL NO. A-5-LGB-13-0223 
 

Motion: I move that the Commission determine that Appeal No. A-5-LGB-13-0223 raises NO 

Substantial Issue with respect to the grounds on which the appeal has been filed 

under § 30603 of the Coastal Act. 
 

Staff recommends a NO vote.  Failure of this motion will result in a de novo hearing on the 

application, and adoption of the following resolution and findings.  Passage of this motion will 

result in a finding of No Substantial Issue and the local action will become final and effective.  The 

motion passes only by an affirmative vote of the majority of the Commissioners present. 
 

Resolution to Find Substantial Issue: 

 

The Commission hereby finds that Appeal No. A-5-LGB-13-0223 presents a 

SUBSTANTIAL ISSUE with respect to the grounds on which the appeal has been filed 

under § 30603 of the Coastal Act regarding consistency with the certified Local Coastal 

Plan and/or the public access policies of the Coastal Act. 

 
II. APPELLANTS’ CONTENTIONS 

 

The Commission received a valid notice of final local action on local Coastal Development Permit 

No. 13-0038 on July 8, 2013 (assigned appeal no. A-5-LGB-13-0223), which approved the 

construction of a 4,821 square foot single-family home, attached 732 square foot three-car garage, 

and 138 square foot storage area and the retention of nonconforming site conditions including casita 

and beach access stairway on a bluff lot at 31381 Coast Highway in Laguna Beach. 

 

On July 22, 2013, within ten working days of receipt of the valid notice of final action, 

Commissioners Dayna Bochco and Brian Brennan, as well as Mark Nelson and Bill Rihn, appealed 

the project on the grounds that the approved project does not conform to the requirements of the 

City of Laguna Beach certified LCP and the public access policies of the Coastal Act (Exhibit 7).   

 

The appellants make the following contentions: a) the approved house does not incorporate historic 

features of the existing house, b) existing nonconforming structures are not proposed to be 

demolished at the same time that the site is proposed to be redeveloped, c) the approved house is 

sited on the bluff face and does not conform to the required setbacks, d) the approved house has not 

been sited to minimize landform alteration, e) the City did not condition its approval to require the 

applicant to waive the right to future shoreline protective device(s), f) the approved three-foot wide 

sidewalk fronting the approved house is inadequate, and g) the approved retention of the beach 

access stairway is not on the applicant’s property and encroaches onto the public beach. 

 

III.  LOCAL GOVERNMENT ACTIONS 

On February 7, 2013 and April 11, 2013, the City of Laguna Beach Design Review Board held 

public hearings on the proposed project (Exhibit 5). At the conclusion of the public hearing on 
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April 11, 2013, the Design Review Board approved with conditions local Coastal Development 

Permit No. 13-0038 and adopted Resolution CDP 13.07 in support of its action (Exhibit 6). 

The project description of the local CDP No. 13-0038 reads as follows: 

“The applicant requests design review and a coastal development permit to construct 

a 5,320 square-foot single-family residence, 125 square foot storage/mechanical area 

and 767 square-foot attached three-car garage in the R-1 zone. Design review is 

required for the new structure, covered parking, elevated decks (773 square feet), 

skylights, grading, retaining walls, pool, spa, air conditioning units, landscaping, 

construction in an environmentally sensitive area (oceanfront) and to maintain 

nonconforming site conditions including vehicular access, driveway grade and 

improvements in the bluff top (beach access stairs and cabana).” 

During the City’s design review process, the applicant modified the plans to reduce the bulk 

and square footage of the house, reduce the square footage of the attached garage, and 

increase the square footage of the detached storage (mechanical) area. The Design Review 

Board and the City Council considered the effects of the nonconforming casita and beach 

access stairway in their analysis and elected to approve the applicant’s proposal to retain the 

nonconforming structures. Thus, the proposed retention of the casita and beach access 

stairway are included in the development approved by the local coastal development permit 

(along with the new house, garage and storage area), and subject to this appeal to the 

Commission.   

 

On June 18, 2013, the City Council heard an appeal from Mark Nelson and Larry Zadan, who 

appealed the Design Review Board’s decision on similar grounds to those detailed in this appeal. At 

the conclusion of a public hearing, the City Council denied the appeal and sustained the Design 

Review Board’s approval of local Coastal Development Permit No. 13-0038 and adoption of 

Resolution CDP 13.07 Resolution. The City’s action was then final. 
 

IV.  APPEAL PROCEDURES 
 

After certification of Local Coastal Programs (LCP), the Coastal Act provides for limited appeals to the 

Coastal Commission of certain local government actions on coastal development permits.  

Developments approved by cities or counties may be appealed if they are located within the mapped 

appealable areas, such as those located between the sea and the first public road paralleling the sea or 

within three hundred feet of the mean high tide line or inland extent of any beach or top of the seaward 

face of a coastal bluff [Coastal Act Section 30603(a)]. 

 

In addition, an action taken by a local government on a coastal development permit application may be 

appealed to the Commission if the development constitutes a “major public works project” or a “major 

energy facility” [Coastal Act Section 30603(a)(5)]. 

 

Section 30603 of the Coastal Act states: 
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(a) After certification of its Local Coastal Program, an action taken by a local government 
on a Coastal Development Permit application may be appealed to the Commission for 
only the following types of developments: 

 
(1)  Developments approved by the local government between the sea and the first public 

road paralleling the sea or within 300 feet of the inland extent of any beach or of the 
mean high tide line of the sea where there is no beach, whichever is the greater 
distance. 

 
(2) Developments approved by the local government not included within paragraph (1) 

that are located on tidelands, submerged lands, public trust lands, within 100 feet of 
any wetland, estuary, stream, or within 300 feet of the top of the seaward face of any 
coastal bluff. 

 

Sections 30603(a)(1) and (2) of the Coastal Act establish the project site as being appealable by its 

location between the sea and first public road and the fact the site is within 300 feet of the inland extent 

of the beach, the mean high tide line, and the top of the seaward face of a coastal bluff. 

 

The grounds for appeal of an approval by a certified local government of a local CDP authorizing 

development in the appealable area are stated in Section 30603(b)(1): 

 

(b)(1)  The grounds for an appeal pursuant to subdivision (a) shall be limited to an 

allegation that the development does not conform to the standards set forth in the 

certified Local Coastal Program or the public access policies set forth in [the Coastal 

Act]. 

 

The grounds listed for the current appeals include contentions that the approved development does 

not conform to the standards set forth in the certified LCP regarding visual resources, geologic 

stability, setbacks, nonconforming structures, and public access, and that the approved development 

does not comply with the public access and recreation provisions of the Coastal Act. Section 

30625(b)(2) of the Coastal Act requires a de novo hearing of the appealed project unless the 

Commission determines that no substantial issue exists with respect to the grounds on which the 

appeal was filed pursuant to section 30603. If Commission staff recommends a finding of 

substantial issue, and there is no motion from the Commission to find no substantial issue, the 

substantial issue question will be considered moot, and the Commission will proceed to the de novo 

public hearing on the merits of the project. A de novo public hearing on the merits of the project 

uses the certified LCP as the standard of review.  

 

In addition, for projects located between the first public road and the sea, findings must be made 

that any approved project is consistent with the public access and recreation provisions of the 

Coastal Act. Sections 13110-13120 of the California Code of Regulations further explain the appeal 

hearing process. 

 

Qualifications to Testify before the Commission 

 

If the Commission decides to hear arguments and vote on the substantial issue question, proponents 

and opponents will have an opportunity to address whether the appeal raises a substantial issue. The 

time limit for public testimony will be set by the chair at the time of the hearing. As noted in Section 

13117 of Title 14 of the California Code of Regulations, the only persons qualified to testify before 
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the Commission at the substantial issue portion of the appeal process are the applicants, persons 

who opposed the application before the local government (or their representatives), and the local 

government. Testimony from other persons must be submitted in writing. 

 

Upon the close of the public hearing, the Commission will vote on the substantial issue matter. It 

takes a majority of Commissioners present to find that no substantial issue is raised by the local 

approval of the subject project. At the de novo hearing, the Commission will hear the proposed 

project de novo and all interested persons may speak. 

 
 

V. FINDINGS AND DECLARATIONS 
 

A.  PROJECT LOCATION AND DESCRIPTION 
 

The subject site is a 14,350 square foot bluff lot located at 31381 Coast Highway, between the first 

public road and the sea, and has a designated land use of R-1 (Residential Low Density). The site 

has a bluff top area adjacent to South Coast Highway, and a gently to steeply sloping bluff face that 

descends to a sandy beach. The site is located south of Aliso Beach in the “South Laguna” area of 

the City of Laguna Beach. The site is bordered by a vacant lot with a single family residence in the 

permitting process to the north and by the Laguna Royale condominium complex to the south. 

Public access to the beach (administered by Orange County) seaward of the site is available from 

Aliso Beach County Park, located approximately 1,200 feet north of the site, from a pedestrian 

accessway at Camel Point Drive approximately 460 feet north of the site, and from a pedestrian 

accessway at Bluff Drive approximately 600 feet south of the site (Exhibit 1). 

   

The site is currently developed with a semi-circular concrete driveway with separate entry and exit 

ways from South Coast Highway, an approximately 80 year old 200 square foot casita on the face of 

the bluff, and an approximately 80 year old 90-foot long wooden beach access stairway structure 

projecting out from the the face of the bluff, partially located on the public beach (Exhibit 4). The 

area at the top of the bluff (landward of the bluff edge as depicted in Exhibit 3) is currently graded 

and covered by landscaping and sandbags for erosion control. 

 

The area at the top of the bluff was previously developed with an approximately 80 year old 2,654 

square foot house and a 400 square foot detached garage. Following an appeal of the City of Laguna 

Beach’s action to approve the demolition of those structures, which the appellants argued were 

historic resources, the Commission approved Coastal Development Permit A-5-LGB-12-091 for the 

demolition at a de novo hearing on March 12, 2014. The applicant has since completed the 

demolition and complied with the special conditions of the Commission’s permit, specifically the 

implementation of interim landscaping and erosion control measures.  

 

The previous house was set back approximately 25-feet from the bluff edge, as defined in Exhibit 3 

and as shown on the site plan in Exhibit 2. The 4,821 square foot house approved by local Coastal 

Development Permit 13-0038, on appeal herein, has a varied roofline, generally 10 to 15 feet above 

grade, stepping downward towards the sea, and would encroach onto the bluff face by 

approximately five feet. The proposed detached 138 square foot storage area (mechanical room) and 

decks (773 square feet) would encroach onto the bluff face by approximately 20 feet. The proposal 
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also includes an attached 732 square foot three-car garage landward of the propose house, accessed 

from the existing driveway from Coast Highway, and a pool and spa on the bluff top (Exhibit 2).  

 

Finally, the City’s approval, on appeal herein, includes the retention of the existing nonconforming 

approximately 200 square foot casita on the bluff face and the retention of the existing 

nonconforming approximately 90-foot long wood beach access stairway on the bluff face and the 

public beach (Exhibit 2 and Exhibit 4). The applicant argues that these structures are historic 

resources and should be preserved.      

 

B.  LOCAL COASTAL PROGRAM CERTIFICATION 
 

The City of Laguna Beach’s Local Coastal Program was certified with suggested modifications in 

July 1992, except for the three areas of deferred certification, Irvine Cove, Hobo Aliso Canyon, and 

Three Arch Bay. In February 1993, the Commission concurred with the Executive Director’s 

determination that the suggested modification had been properly accepted and the City assumed 

permit issuing authority at that time. The City’s LCP is comprised of a variety of planning 

documents including the Land Use Element, Conservation/Open Space Element, and Safety 

Element of the City’s General Plan. The Implementation Plan (IP) portion of the LCP is Title 25, the 

City’s Zoning Code. 

 

The Commission approved a major update (LGB-MAJ-1-10) to the Land Use Element with 

suggested modifications on December 7, 2011. The Laguna Beach City Council passed Ordinance 

No. 1559 incorporating the suggested modifications on February 7, 2012. Both actions occurred 

more than one month before the applicant began formally communicating with the City in the form 

of a Pre-Application Site Meeting and a Development Review Application, both dated March 8, 

2012. Therefore, both the City and the applicant had ample notice of the impending update to the 

Land Use Plan and could have considered the potential effects the update would have on the 

proposed project.  

 

The applicant argues that because his initial contact with City staff occurred before the update to the 

Land Use Element was effectively certified, the certified Land Use Plan is not the correct standard 

of review for a coastal development permit application or an appeal to the Coastal Commission (see 

applicant’s letter in Exhibit 9). The Development Review Application contains a box titled 

“Development Category,” which lists the types of permits required for a given development. None 

of the boxes for coastal development permit were checked. Additionally, the application contains a 

number of provisions under the title “Owner’s Certificate,” which the applicant signed on March 8, 

2012. Provision 1 reads: “I understand there are no assurances at any time, implicitly or otherwise, 

regarding final staff recommendations to the decision-making body about this application.” Because 

the application was a preliminary application, not an application for a local coastal development 

permit, the Commission finds that the applicant did not have rational basis to expect written or 

verbal statements made by City of Laguna Beach staff at a preliminary meeting to be the final word 

on the standard of review for a local coastal development permit application or an appeal to the 

Coastal Commission. 

 

The Commission effectively certified the City’s Land Use Plan update on May 9, 2012. The City of 

Laguna Beach Design Review Board held public hearings on the proposed development on February 

7, 2013 and April 11, 2013, approving local Coastal Development Permit No. 13-0038 and adopting 
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Resolution CDP 13.07 in support of its action at the latter hearing. Finally, at a public hearing on 

June 18, 2013, the Laguna Beach City Council upheld the Design Review Board’s action. The 

City’s actions occurred approximately one year after the effective certification of the Land Use Plan 

update. Page 3 of the staff report for the second Design Review Board hearing, dated April 4, 2013, 

makes reference to “the City’s newly adopted Land Use Element” with respect to Action 7.3.8 

regulating nonconforming structures. The City made clear that the Land Use Plan was the correct 

standard of review and directly referenced it at one of its hearings. That City action would take 

precedence over any written or verbal statements made by City staff at a preliminary site meeting 

more than one year prior. 

 

There are limited statutory exceptions that allow for a development application to be processed in a 

manner that guarantees review of the application under the applicable regulations in effect at the 

time of application submittal, most of which occur under the Subdivision Map Act or provisions 

regulating Development Agreements. On occasion, local governments adopt ordinances or 

regulations that require particular land use permits to be approved or denied on the basis of the law 

applicable at the time of application submittal. ( See, e.g. Hock Inv. Co. v. City & County of San 

Francisco (1989) 215 Cal.App.3d 438, 447.) None of the exceptions apply to the present case and as 

such, the applicable Local Coastal Program provisions are those in place at the time of local 

government action on the subject CDP application. In this case, those provisions include the 

updated Land Use Plan and the policies related to determining the bluff edge. Therefore, the 

Commission finds that the applicant had no basis to expect the City to apply old sections of its Land 

Use Plan and that the correct standard of review was the applicable Local Coastal Program 

provisions at the time of the City’s action. Likewise, the correct standard of review at the 

Commission’s substantial issue and de novo hearings is the certified Land Use Plan and the public 

access and recreation policies of Chapter 3 of the Coastal Act.    

 

C.  FACTORS TO BE CONSIDERED IN SUBSTANTIAL ISSUE ANALYSIS 
 

Section 30625(b)(1) of the Coastal Act states that the Commission shall hear an appeal of a local 

government action carried out pursuant to Section 30600(b) unless it finds that no substantial issue 

exists as to conformity with the certified LCP and, if applicable, the public access and recreation 

provisions of Chapter 3 of the Coastal Act. The term “substantial issue” is not defined in the Coastal 

Act or its implementing regulations. Section 13115(b) of the Commission’s regulations simply 

indicates that the Commission will hear an appeal unless it “finds that the appeal raises no 

significant question.” In previous decisions on appeals, the Commission has been guided by the 

following factors: 

 

1. The degree of factual and legal support for the local government’s decision that the 

development is consistent or inconsistent with the relevant provisions of the Coastal Act; 

 

2. The extent and scope of the development as approved or denied by the local government; 

 

3. The significance of the coastal resources affected by the decision; 

 

4. The precedential value of the local government’s decision for future interpretations of its 

LCP; and 
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5. Whether the appeal raises local issues, or those of regional or statewide significance. 

 

Even when the Commission chooses not to hear an appeal, appellants nevertheless may obtain 

judicial review of the local government’s coastal permit decision by filing petition for a writ of 

mandate pursuant to Code of Civil Procedure, Section 1094.5. 

 

D.  SUBSTANTIAL ISSUE ANALYSIS 
 

Staff is recommending that the Commission find that a substantial issue exists with respect to 

whether the local government action conforms with the visual resources, geologic hazards, setbacks, 

nonconforming structures, and public access policies of the City’s certified LCP and the public 

access policies of Chapter 3 of the Coastal Act, for the reasons set forth below. 

 

1.  The approved development is sited on the bluff face. 

 

The Land Use Element, a component of the City of Laguna Beach certified LCP, contains the 

following definition of “Oceanfront Bluff Edge or Coastal Bluff Edge”:  

 

The California Coastal Act and Regulations define the oceanfront bluff edge as the 

upper termination of a bluff, cliff, or seacliff. In cases where the top edge of the bluff 

is rounded away from the face of the bluff, the bluff edge shall be defined as that 

point nearest the bluff face beyond which a downward gradient is maintained 

continuously to the base of the bluff. In a case where there is a step like feature at the 

top of the bluff, the landward edge of the topmost riser shall be considered the bluff 

edge. Bluff edges typically retreat over time as a result of erosional processes, 

landslides, development of gullies, or by grading (cut). In areas where fill has been 

placed near or over the bluff edge, the original bluff edge, even if buried beneath fill, 

shall be taken to be the bluff edge. 

 

Based on the definition, the bluff edge is located as depicted in Exhibit 3, seaward of which a 

downward gradient is maintained continuously to the base of the bluff, with a small level pad cut 

into the bluff face where the existing casita is sited (see photographs in Exhibit 4). The area where 

the downward gradient exists continuously is the bluff face. The applicant argues that the bluff edge 

is the line where a 45 degree slope is maintained continuously (Exhibit 9), but that definition is 

based on an interpretation of old City definitions and policies. The major update to the Land Use 

Plan, which made clear the definition of bluff edge, was certified on May 9, 2012, more than one 

year before the City’s final action to approve the development.  

 

Policy 7.3 of the Land Use Element states:  

 

Design and site new development to protect natural and environmentally sensitive 

resources, such as areas of unique scenic quality, public views, and visual 

compatibility with surrounding uses and to minimize natural landform alterations. 

 

Action 7.3.5 of the Land Use Element states:  
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Prohibit development on oceanfront bluff faces, except public improvements 

providing public access, protecting coastal resources, or providing for public safety. 

Permit such improvements only when no feasible alternative exists and when 

designed and constructed to minimize landform alteration of the oceanfront bluff 

face, to not contribute to further erosion of the oceanfront bluff face, and to be 

visually compatible with the surrounding area to the maximum extent feasible. 

 

The City’s action is inconsistent with Policy 7.3 and Action 7.3.5 because it approved development 

on an oceanfront bluff face. In its action, it failed to protect an area of unique scenic quality and 

public views. The second sentence in Action 7.3.5 does not apply to the approved development 

because it is not a public improvement. The policy explicitly prohibits private developments on 

ocean front bluff faces.  

 

2. The approved development does not conform to required bluff setbacks. 

 

Action 10.2.7 of the Land Use Element states:  

 

Require all new development located on oceanfront bluffs to be sited in accordance 

with the stringline but not less than 25 feet from the bluff edge. This requirement 

shall apply to the principal structure and major accessory structures such as 

guesthouses and pools that require a structural foundation. The setback shall be 

increased where necessary to ensure geologic safety and stability of the 

development. 

 

Action 10.2.8 of the Land Use Element states:  

 

On oceanfront bluffs, require new minor accessory structures such as decks, patios 

and walkways that do not require structural foundations to be sited in accordance 

with stringline but not less than 10 feet from the bluff edge. Require accessory 

structures to be removed or relocated landward when threatened by erosion, 

geologic instability or other coastal hazards. 

 

The City’s action is inconsistent with Action 10.2.7 and 10.2.8 because it approved a principal 

structure (the house) and accessory structures (the storage area and decks) with zero setback from 

the bluff edge. In fact, the approved development encroaches onto the bluff face.  

 

3. The approved development is not sited in the most suitable area of the lot to preserve 

visual resources and minimize natural landform alteration, and the City did not 

condition the permit to minimize future natural landform alteration.  

 

Policy 2.8 of the Land Use Element states:  

 

Require building design and siting to be compatible and integrated with natural 

topographic features, minimize significant alteration of natural topography and/or 

other significant onsite resources, and protect public views as specified in the Design 

Guidelines and the Landscape and Scenic Highways Resource Document. 
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Action 7.3.3 of the Land Use Element states:  

 

Design and site new development to avoid hazardous areas and minimize risks to life 

and property from coastal and other hazards. 

 

Policy 7.10 of the Land Use Element states:  

 

Require new construction and grading to be located in close proximity to preexisting 

development to minimize environmental impacts and growth-inducing potential. 

 

The approved house and accessory storage area and decks encroach onto the bluff face and will 

likely require substantial grading and deepened foundations (Exhibit 2). The applicant has not 

provided Commission staff with a foundation plan. The portion of the site above the bluff edge is 

already graded, following the demolition of the pre-existing structure. Development within the 

required setbacks from the bluff edge could be accomplished with a conventional foundation and 

minimal natural landform alteration, consistent with the previous (demolished) development.  

 

Development on the bluff face also impacts visual resources. Viewing the bluff from the public 

beach, the approved house would obscure a portion of the natural landform, which is inconsistent 

with the LCP policies on visual resources.  

 

Finally, the City’s action to approve the development without conditioning it to minimize future 

landform alteration is inconsistent with numerous LCP policies.  

 

Action 7.3.7 of the Land Use Element states:  

 

Require swimming pools located on oceanfront bluff properties to incorporate leak 

prevention and detection measures. 

 

Action 7.3.9 of the Land Use Element states:  

 

Ensure that new development, major remodels and additions to existing structures 

on oceanfront and oceanfront bluff sites do not rely on existing or future 

bluff/shoreline protection devices to establish geologic stability or protection from 

coastal hazards. A condition of the permit for all such new development on bluff 

property shall expressly require waiver of any such rights to a new bluff/shoreline 

protection device in the future and recording of said waiver on the title of the 

property as a deed restriction. 

 

Policy 7.7 of the Land Use Element states:  

 

Protect marine resources by implementing methods to minimize runoff from building 

sites and streets to the City’s storm drain system (e.g., on-site water retention). 

 



A-5-LGB-13-0223 (Meehan) 

Appeal – Substantial Issue and De Novo Hearing 
 

  

13 

In its approval (Exhibit 6), the City did not impose conditions requiring the applicant to waive the 

right to future shoreline protective device(s), it did not require the approved swimming pool and spa 

to incorporate leak prevention and detection measures, and it did not require a strong construction 

best management practices plan to minimize runoff from the building site. Because it did not 

condition its approval to minimize landform alteration in the form of erosion, runoff, and potential 

future shoreline protective device(s), the City’s action was inconsistent with its certified LCP.  

 

The applicant argues that because the City required a geotechnical report and a slope stability 

analysis, and because that analysis determined that the approved development would have a 

minimum factor of safety against sliding greater than 1.5, the City’s action to approve development 

on the bluff face was consistent with the LCP. The applicant bases his argument primarily on Action 

10.2.6 (and similarly worded policies and actions within the Land Use Element), which states:    

 

Require all new development located on an oceanfront bluff top to be setback from 

the oceanfront bluff edge a sufficient distance to ensure stability, ensure that it will 

not be endangered by erosion, and to avoid the need for protective devices during the 

economic life of the structure (75 years). Such setbacks must take into consideration 

expected long-term bluff retreat over the next 75 years, as well as slope stability. The 

predicted bluff retreat shall be evaluated considering not only historical bluff retreat 

data, but also acceleration of bluff retreat made possible by continued and 

accelerated sea level rise, future increase in storm or EI Nino events, and any known 

site-specific conditions. To assure stability, the development must maintain a 

minimum factor of safety against landsliding of 1.5 (static) or 1.2 (pseudostatic, 

k=O.15 or determined through analysis by the geotechnical engineer) for the 

economic life of the structure. 

 

That argument is faulty because policies requiring slope stability are only part of the LCP 

and approved development must still be consistent with LCP policies regarding landform 

alteration, view preservation, and setback requirements. 

 

4. The approved development is inconsistent with LCP policies requiring removal of 

nonconforming structures. 

 

In its action to approve local Coastal Development 11-0038, the City of Laguna Beach Design 

Review Board made the following finding (Exhibit 5): 

 

“Any development located between the sea and the first public road paralleling the 

sea is in conformity with the certified Local Coastal Program and with the public 

access and public recreation policies of Chapter 3 of the Coastal Act in that: 

 

The proposed project may not be in compliance with this finding in that the existing 

beach stairs, located partially on the public beach, impact physical public access and 

should be removed or relocated off the public beach.” 

 

Several members of the Board stated during their deliberations that they would like the 

beach access stairs removed because they impede access on the public beach but that they 
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did not believe they possessed the authority to require that nonconforming structures be 

removed under the permit because those structures were not specifically being proposed to 

be remodeled or substantially repaired. 

 

However, Action 7.3.8 of the Land Use Element states:  

 

On oceanfront bluff sites, require applications where applicable, to identify and 

remove all unpermitted and/or obsolete structures, including but not limited to 

protective devices, fences, walkways and stairways, which encroach into oceanfront 

bluffs. 

 

Action 7.3.10 of the Land Use Element states: 

 

Allow oceanfront and oceanfront bluff homes, commercial structures, or other 

principal structures, that are legally nonconforming as to the oceanfront and/or 

oceanfront bluff edge setback, to be maintained and repaired; however, 

improvements that increase the size or degree of nonconformity, including but not 

limited to development that is classified as a major remodel pursuant to the 

definition in the Land Use Element Glossary, shall constitute new development and 

cause the pre-existing nonconforming oceanfront or oceanfront bluff structure to be 

brought into conformity with the LCP. 

 

Zoning Code Section 25.56.002 states: 

 

A nonconforming building, structure or improvement is one which lawfully existed 

on any lot or premises at the time the first zoning or districting regulation became 

effective with which such building, structure or improvement, or portion thereof, did 

not conform in every respect. Any such nonconforming building, structure or 

improvement may be continued and maintained, except as otherwise provided in this 

chapter, but may not be moved in whole or in part unless and except every portion 

thereof is made to conform to the provisions of this title. 

 

And Zoning Code Section 25.56.012 states: 

 

While a nonconforming use exists on any lot, no new building shall be erected or 

placed thereon even though the new building and its use would otherwise conform to 

the provisions of this title. Once the nonconforming use or building is entirely 

removed from the lot or the building is made to comply in use to the regulations of 

the particular district wherein located then the lot may be used for any purpose 

conforming with this title. 

 

The Land Use Element is clear in its direction to require removal of unpermitted and 

obsolete structures which encroach onto oceanfront bluffs, specifically including stairways. 

This applies to the subject property in that the applicant has not demonstrated that a legal 

right or permit for the stairway exists or has ever existed, and the stairway directly 

encroaches on the bluff face and the public beach.  
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The zoning code (the Implementation Plan portion of the City of Laguna Beach certified 

LCP) is even more clear in its definition of nonconforming building, structure, or 

improvement and in its direction to entirely remove any nonconforming building or use 

before the lot may be redeveloped – even if the new building would otherwise conform to 

the zoning code. In this case, the approved new house does not conform to the zoning code 

because it violates the setback requirements. But even if the new house was set back 

appropriately from the bluff edge, the zoning code makes clear that nonconforming buildings 

and uses must be removed before the new house may be developed. Therefore, the City’s 

action to approve the retention of the nonconforming beach access stairway and casita was 

inconsistent with the LCP. 

 

Additionally, the City’s action to approve the retention of the beach access stairway was 

inconsistent with the public access and recreation provisions of the Coastal Act because the 

beach access stairway is partially located on the public beach and partially restricts lateral 

access along that beach.       

 

Conclusion 

 

Returning to the five factors the Commission has considered in determining whether substantial 

issue exists, the approved development raises substantial issues in regard to all five factors: 

 

1. The degree of factual and legal support for the local government’s decision that the 

development is consistent or inconsistent with the relevant provisions of the Coastal Act 

 

The action of the local government (City of Laguna Beach Design Review Board and City Council) 

was inconsistent with numerous policies of certified LCP and numerous provisions of the Coastal 

Act. The facts provided in the application file and the plans for the approved development clearly 

demonstrate that the local government’s decision was inconsistent with the legal provisions of the 

LCP and the Coastal Act.     

 

2. The extent and scope of the development as approved or denied by the local government 

 

The local government approved a 4,821 square foot house and a 138 square foot storage area on a 

bluff face. Additionally, the local government approved the retention of a nonconforming 200 

square foot casita and a nonconforming beach access stairway on a bluff face. In aggregate, this 

would represent complete development of the subject site and the site would be unlikely to be 

redeveloped in conformity with the LCP and the Coastal Act within the next 75 years (the useful life 

of the principal structure). Thus, the scope of the approved development is substantial.   

  

3. The significance of the coastal resources affected by the decision 

 

California’s coastal bluffs are a significant resource. They represent a rare and visually pleasing 

landform which California citizens and governments have historically sought to preserve.    

 



A-5-LGB-13-0223 (Meehan) 

Appeal – Substantial Issue and De Novo Hearing 
 

  

16 

4. The precedential value of the local government’s decision for future interpretations of its 

LCP 

 

Allowing the local government’s decision to approve development on a bluff face would set an 

extreme negative precedent for future interpretations of its LCP. Historically, the City of Laguna 

Beach has required principal structures to be set back 25 feet from the bluff edge, and has 

sometimes required further setbacks based on stringline measurements. If local Coastal 

Development Permit No. 13-0038 is found to be consistent with the LCP, the local government will 

have set a precedent for bluff face development that future applicants will reference if they wish to 

develop other oceanfront bluff sites, of which there are hundreds in Laguna Beach.  

 

5. Whether the appeal raises local issues, or those of regional or statewide significance 

 

Bluff face development and the proliferation of private beach access stairways on public beaches are 

issues of statewide significance. Requiring consistency with the public access and recreation 

provisions of the Coastal Act is significant to all the people of California who wish to enjoy the 

public beaches of California.    

 

In conclusion, the Commission finds that a substantial issue exists with respect to whether the local 

government action conforms with the visual resources, geologic hazards, setbacks, nonconforming 

structures, and public access policies of the City’s certified LCP and the public access policies of 

Chapter 3 of the Coastal Act. 
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VI.  MOTION AND RESOLUTION FOR DE NOVO HEARING ON A-5 

LGB-13-0223: 

 

Staff recommends that the Commission make the following motion and adopt the following 

resolution: 

 

Motion: I move that the Commission approve Coastal Development Permit No. A-5-LGB-13-

0223 subject to the conditions set forth in the staff recommendation. 

 

Staff recommends a YES vote.  Passage of this motion will result in approval of the permit as 

conditioned and adoption of the following resolution and findings.  The motion passes only by 

affirmative vote of a majority of the Commissioners present. 

 

Resolution: 

 

The Commission hereby approves a Coastal Development Permit for the proposed 

development and adopts the findings set forth below on grounds that the 

development as conditioned will be in conformity with the Certified Local Coastal 

Plan and the public access and recreation policies of the Coastal Act.  Approval of 

the permit complies with the California Environmental Quality Act because either 1) 

feasible mitigation measures and/or alternatives have been incorporated to 

substantially lessen any significant adverse effects of the development on the 

environment, or 2) there are no further feasible mitigation measures or alternatives 

that will substantially lessen any significant adverse impacts of the development on 

the environment. 

 

 

VII. STANDARD CONDITIONS 
 

This permit is granted subject to the following standard conditions: 

 

1. Notice of Receipt and Acknowledgment.  The permit is not valid and development shall not 

commence until a copy of the permit, signed by the permittee or authorized agent, 

acknowledging receipt of the permit and acceptance of the terms and conditions, is returned to 

the Commission office. 

 

2. Expiration.  If development has not commenced, the permit will expire two years from the 

date on which the Commission voted on the application.  Development shall be pursued in a 

diligent manner and completed in a reasonable period of time.  Application for extension of 

the permit must be made prior to the expiration date. 

 

3. Interpretation.  Any questions of intent or interpretation of any condition will be resolved by 

the Executive Director or the Commission. 

 

4. Assignment.  The permit may be assigned to any qualified person, provided assignee files 

with the Commission an affidavit accepting all terms and conditions of the permit. 
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5. Terms and Conditions Run with the Land.  These terms and conditions shall be perpetual, 

and it is the intention of the Commission and the permittee to bind all future owners and 

possessors of the subject property to the terms and conditions. 
 

 

VIII. SPECIAL CONDITIONS 
 

This permit is granted subject to the following special conditions: 

 

1. Submittal of Revised Final Plans.  PRIOR TO ISSUANCE OF THE COASTAL 

DEVELOPMENT PERMIT, the applicant shall submit, for review and approval of the 

Executive Director, two (2) sets of final architectural plans, grading plans, foundation plans, 

drainage and run-off control plans, and landscaping plans that substantially conform with the 

City-approved development, but shall be revised in the following ways: 

 

A. All structural elements of the house, the garage, the swimming pool and spa, and all 

structural elements of any other structure which requires a structural foundation, shall be set 

back a minimum of 25 feet from the bluff edge, as identified in Exhibit 3 of the staff report 

dated 2/25/15. Cantilevered principal structures (including but not limited to the house and 

garage) and major accessory structures (including but not limited to the pool and spa) shall 

not encroach into the 25-foot bluff edge setback. Cantilevered minor accessory structures 

such as decks shall not encroach into the 10-foot bluff edge setback.     

 

B. Foundational elements that would substantially alter the natural landform, including but not 

limited to engineered retaining walls, deepened footings, and caissons, shall be set back a 

minimum of 25 feet of the bluff edge, as identified in Exhibit 3 of the staff report dated 

2/25/15. Any foundational elements including but not limited to engineered retaining walls, 

deepened footings, and caissons, which are necessary to construct the pool and spa shall be 

designed and constructed to minimize alteration of the natural landform to the greatest extent 

feasible. The residence and garage shall be supported by a standard foundation which meets 

the required 1.5 factor of safety without the use of caissons or deepened footings. 

 

C. All structural elements of accessory structures which do not require structural foundations 

shall be set back a minimum of 10 feet from the bluff edge, as identified in Exhibit 3 of the 

staff report dated 2/25/15. 

 

D. All existing nonconforming structures which are sited on the bluff face shall be identified for 

removal or relocation to a portion of the site set back a minimum of 10 feet landward from 

the bluff edge, as identified in Exhibit 3 of the staff report dated 2/25/15. Specifically, the 

existing nonconforming stairway that is sited on the bluff face shall be identified on the 

revised final plans for removal. The existing nonconforming casita that is sited on the bluff 

face shall be identified either for removal or relocation to a portion of the site set back a 

minimum of 10 feet landward from the bluff edge, as identified in Exhibit 3 of the staff 

report dated 2/25/15. 
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E. Vegetated landscaped areas shall only consist of native plants or non-native drought tolerant 

plants, which are non-invasive. No plant species listed as problematic and/or invasive by the 

California Native Plant Society (http://www.CNPS.org/), the California Invasive Plant 

Council (http://www.cal-ipc.org/), or as may be identified from time to time by the State of 

California shall be employed or allowed to naturalize or persist on the site.  No plant species 

listed as a ‘noxious weed’ by the State of California or the U.S. Federal Government shall be 

utilized within the property. All plants shall be low or very low water plants as identified by 

California Department of Water Resources for South Coastal Region 3. (See: 

http://www.water.ca.gov/wateruseefficiency/docs/wucols00.pdf).    

 

The permittee shall undertake development in accordance with the approved final plans. Any 

proposed changes to the approved final plans shall be reported to the Executive Director. No 

changes to the approved final plans shall occur without a Commission amendment unless the 

Executive Director determines that no amendment is legally required. 

 

2.   Conformance with Geotechnical Recommendations.  PRIOR TO ISSUANCE OF THE 

COASTAL DEVELOPMENT PERMIT, the applicant shall submit, for review and approval of 

the Executive Director, along with a copy of each plan, evidence that an appropriately licensed 

professional has reviewed and approved all final design and construction plans including 

foundation, grading, and drainage plans, and certified that each of those final plans is consistent 

with all the recommendations contained in the geologic engineering investigations. 

 

The permittee shall undertake development in accordance with the approved final plans. Any 

proposed changes to the approved final plans shall be reported to the Executive Director. No 

changes to the approved final plans shall occur without a Commission amendment unless the 

Executive Director determines that no amendment is legally required. 

 

3. Storage of Construction Materials, Mechanized Equipment and Removal of Construction 

Debris.  The applicant shall comply with the following construction-related requirements: 

 

A. No demolition or construction materials, debris, or waste shall be placed or stored where it 

may enter sensitive habitat, receiving waters or a storm drain, or be subject to wave, wind, 

rain, or tidal erosion and dispersion. 

B. No demolition or construction equipment, materials, or activity shall be placed in or occur in 

any location that would result in impacts to environmentally sensitive habitat areas, streams, 

wetlands or their buffers, on the beach or in the intertidal zone. 

C. Any and all debris resulting from demolition or construction activities shall be removed 

from the project site within 24 hours of completion of the project. 

D. Demolition or construction debris and sediment shall be removed from work areas each day 

that demolition or construction occurs to prevent the accumulation of sediment and other 

debris that may be discharged into coastal waters. 

E. All trash and debris shall be disposed in the proper trash and recycling receptacles at the end 

of every construction day. 

F. The applicant shall provide adequate disposal facilities for solid waste, including excess 

concrete, produced during demolition or construction. 
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G. Debris shall be disposed of at a legal disposal site or recycled at a recycling facility. If the 

disposal site is located in the coastal zone, a coastal development permit or an amendment to 

this permit shall be required before disposal can take place unless the Executive Director 

determines that no amendment or new permit is legally required. 

H. All stock piles and construction materials shall be covered, enclosed on all sides, shall be 

located as far away as possible from drain inlets and any waterway, and shall not be stored in 

contact with the soil. 

I. Machinery and equipment shall be maintained and washed in confined areas specifically 

designed to control runoff.  Thinners or solvents shall not be discharged into sanitary or 

storm sewer systems. 

J. The discharge of any hazardous materials into any receiving waters shall be prohibited. 

K. Spill prevention and control measures shall be implemented to ensure the proper handling 

and storage of petroleum products and other construction materials.  Measures shall include 

a designated fueling and vehicle maintenance area with appropriate berms and protection to 

prevent any spillage of gasoline or related petroleum products or contact with runoff.  The 

area shall be located as far away from the receiving waters and storm drain inlets as possible. 

L. Best Management Practices (BMPs) and Good Housekeeping Practices (GHPs) designed to 

prevent spillage and/or runoff of demolition or construction-related materials, and to contain 

sediment or contaminants associated with demolition or construction activity, shall be 

implemented prior to the on-set of such activity. 

M. All BMPs shall be maintained in a functional condition throughout the duration of 

construction activity. 

 

4. Pool and Spa Protection Plan.  PRIOR TO ISSUANCE OF THE COASTAL 

DEVELOPMENT PERMIT, the applicant shall submit, for review and approval of the 

Executive Director, two (2) full size sets of a pool and spa protection plan prepared by an 

appropriately licensed professional that incorporates mitigation of the potential for geologic 

instability caused by leakage from the proposed pool and spa. The pool and spa protection plan 

shall incorporate and identify on the plans the following measures, at a minimum: 1) installation 

of a pool and spa leak detection system such as, but not limited to, leak detection 

system/moisture sensor with alarm and/or a separate water meter for the pool and spa which is 

separate from the water meter for the house to allow for the monitoring of water usage for the 

pool and spa, and 2) use of materials and pool and spa design features, such as but not limited to 

double linings, plastic linings or specially treated cement, to be used to waterproof the 

undersides of the pool and spa to prevent leakage, along with information regarding the past 

and/or anticipated success of these materials in preventing leakage; and where feasible 3) 

installation of a sub drain or other equivalent drainage system under the pool and spa that 

conveys any water leakage to an appropriate drainage outlet. 

 

The permittee shall undertake development in accordance with the approved final plans. Any 

proposed changes to the approved final plans shall be reported to the Executive Director. No 

changes to the approved final plans shall occur without a Commission amendment unless the 

Executive Director determines that no amendment is legally required. 

 

5.   Legally Required Development Rights – Sidewalk.  PRIOR TO ISSUANCE OF THE 

COASTAL DEVELOPMENT PERMIT, the applicant shall demonstrate that it has secured a 
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legal right, interest, permission, or other entitlement to construct a three-foot wide public 

sidewalk along the seaward (west) side of South Coast Highway in the area fronting the 

residence, which may be partially or entirely within the right-of-way administered by the 

California Department of Transportation (Caltrans). The sidewalk shall be designed in 

substantial conformance to the sidewalk proposed on the City approved plans, but the design 

may be modified in order to comply with Caltrans guidelines, subject to the review and approval 

of the Executive Director. The design shall preserve all existing on-street parking spaces along 

South Coast Highway.  

 

Should Caltrans reject the applicant’s proposal to construct a public sidewalk which preserves 

all existing parking spaces along its right-of-way, the applicant shall submit an alternatives 

analysis for a sidewalk or pedestrian throughway, where the applicant identifies the alternative 

which best enhances public access along Coast Highway, including the preservation of all 

existing on-street parking spaces and demonstration that it has secured a legal right, interest, or 

other entitlement to construct the alternative sidewalk or accessway prior to issuance of the 

coastal development permit. The applicant shall submit the alternative analysis for the review 

and approval of the Executive Director. The Executive Director shall determine, after review 

and approval of the design, whether the chosen alternative design legally requires an amendment 

to this coastal development permit if the design is substantially different from the original plan 

as approved by the City. 

 

Prior to occupancy of the residence permitted by Coastal Development Permit A-5-LGB-13-

0223, the applicant shall submit evidence, in a form and content acceptable to the Executive 

Director, demonstrating that the public sidewalk has been legally constructed. 

  

6.   Legally Required Development Rights – Beach Access Stairway.  PRIOR TO ISSUANCE 

OF THE COASTAL DEVELOPMENT PERMIT, the applicant shall demonstrate that he has 

secured a legal right, interest, or other entitlement to remove the entire beach access stairway 

which is partially sited on his property and partially sited on the public beach administered by 

the County of Orange, consistent with Actions 7.3.8 and 7.3.10 of the City’s Land Use Element 

and Sections 25.56.002 and 25.56.012 of the City’s Zoning Code, or demonstrate that no 

approval is needed from the County in order to remove the stairs. 

 

 Prior to occupancy of the residence permitted by Coastal Development Permit A-5-LGB-13-

0223, the applicant shall submit evidence, in a form and content acceptable to the Executive 

Director, demonstrating that the entire beach access stairway has been legally removed. 

 

7. Assumption of Risk, Waiver of Liability, and Indemnity.  By acceptance of this permit, the 

applicant acknowledges and agrees (i) that the site may be subject to hazards from slope 

instability, erosion, landslides and wave uprush, storm conditions, and sea level rise; (ii) to 

assume the risks to the applicant and the property that is the subject of this permit of injury and 

damage from such hazards in connection with this permitted development; (iii) to 

unconditionally waive any claim of damage or liability against the Commission, its officers, 

agents, and employees for injury or damage from such hazards; and (iv) to indemnify and hold 

harmless the Commission, its officers, agents, and employees with respect to the Commission’s 

approval of the project against any and all liability, claims, demands, damages, costs (including 
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costs and fees incurred in defense of such claims), expenses, and amounts paid in settlement 

arising from any injury or damage due to such hazards. 

 

8.   No Future Bluff or Shoreline Protective Device(s). 

 

A.   By acceptance of this Permit, the applicant agrees, on behalf of itself and all successors and 

assigns, that no bluff or shoreline protective device(s) shall ever be constructed to protect the 

development approved pursuant to Coastal Development Permit No. A-5-LGB-13-0223 

including, but not limited to, the residence, garage, foundations, pool/spa, decks, balconies, 

hardscape, and any other future improvements in the event that the development is 

threatened with damage or destruction from waves, erosion, storm conditions, bluff retreat, 

landslides, sea level rise, or other natural coastal hazards in the future. By acceptance of this 

Permit, the applicant/landowner hereby waives, on behalf of itself and all successors and 

assigns, any rights to construct such devices that may exist under Public Resources Code 

Section 30235.  

 

B.   By acceptance of this Permit, the applicant/landowner further agrees, on behalf of itself and 

all successors and assigns, that the landowner(s) shall remove the development authorized 

by this Permit, including including, but not limited to, the residence, garage, foundations, 

pool/spa, decks, balconies, hardscape, and any other future improvements if any government 

agency has ordered that the structures are not to be occupied due to any of the hazards 

identified above. In the event that portions of the development fall to the beach before they 

are removed, the landowner shall remove all recoverable debris associated with the 

development from the beach and ocean and lawfully dispose of the material in an approved 

disposal site. Such removal shall require a coastal development permit. 

 

C.   In the event the edge of the bluff recedes to within ten (10) feet of the principal residence but 

no government agency has ordered that the structure is not to be occupied, a geotechnical 

investigation shall be prepared by a licensed coastal engineer and geologist retained by the 

landowner(s), that addresses whether any portions of the residence are threatened by bluff 

and slope instability, erosion, landslides, sea level rise or other natural hazards. The report 

shall identify all those immediate or potential future measures that could stabilize the 

principal residence without bluff or shore protection, including but not limited to removal or 

relocation of portions of the residence. The report shall be submitted to the Executive 

Director and the appropriate local government official. If the geotechnical report concludes 

that the residence or any portion of the residence is unsafe for occupancy, the permittee 

shall, within 90 days of submitting the report, apply for a coastal development permit 

amendment to remedy the hazard which shall include removal of the threatened portion of 

the structure. 

 

9. Deed Restriction.  PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, 

the applicant shall submit to the Executive Director for review and approval documentation 

demonstrating that the landowner has executed and recorded against the parcels governed by this 

permit a deed restriction, in a form and content acceptable to the Executive Director: (1) 

indicating that, pursuant to this permit, the California Coastal Commission has authorized 

development on the subject property, subject to terms and conditions that restrict the use and 
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enjoyment of that property; and (2) imposing the Special Conditions of this permit as covenants, 

conditions and restrictions on the use and enjoyment of the Property. The deed restriction shall 

include a legal description of all parcels governed by this permit. The deed restriction shall also 

indicate that, in the event of an extinguishment or termination of the deed restriction for any 

reason, the terms and conditions of this permit shall continue to restrict the use and enjoyment of 

the subject property so long as either this permit or the development it authorizes, or any part, 

modification, or amendment thereof, remains in existence on or with respect to the subject 

property. 
 

 

IX. FINDINGS AND DECLARATIONS: 
 

A.  PROJECT LOCATION AND DESCRIPTION 
 

The project description and location is hereby incorporated by reference from Section V of the 

Substantial Issue portion of this staff report beginning on page seven. 

 

B.  GEOLOGIC HAZARDS 
 

The Land Use Element, a component of the City of Laguna Beach certified LCP, contains the 

following definition of “Oceanfront Bluff Edge or Coastal Bluff Edge”:  

 

The California Coastal Act and Regulations define the oceanfront bluff edge as the 

upper termination of a bluff, cliff, or seacliff. In cases where the top edge of the bluff 

is rounded away from the face of the bluff, the bluff edge shall be defined as that 

point nearest the bluff face beyond which a downward gradient is maintained 

continuously to the base of the bluff. In a case where there is a step like feature at the 

top of the bluff, the landward edge of the topmost riser shall be considered the bluff 

edge. Bluff edges typically retreat over time as a result of erosional processes, 

landslides, development of gullies, or by grading (cut). In areas where fill has been 

placed near or over the bluff edge, the original bluff edge, even if buried beneath fill, 

shall be taken to be the bluff edge. 

 

Based on the definition, the bluff edge is located as depicted in Exhibit 3, seaward of which a 

downward gradient is maintained continuously to the base of the bluff, with a small level pad cut 

into the bluff face at the location of the casita. 

 

Policy 7.3 of the Land Use Element states:  

 

Design and site new development to protect natural and environmentally sensitive 

resources, such as areas of unique scenic quality, public views, and visual 

compatibility with surrounding uses and to minimize natural landform alterations. 

 

Action 7.3.3 of the Land Use Element states:  

 

Design and site new development to avoid hazardous areas and minimize risks to life 

and property from coastal and other hazards. 
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Action 7.3.5 of the Land Use Element states:  

 

Prohibit development on oceanfront bluff faces, except public improvements 

providing public access, protecting coastal resources, or providing for public safety. 

Permit such improvements only when no feasible alternative exists and when 

designed and constructed to minimize landform alteration of the oceanfront bluff 

face, to not contribute to further erosion of the oceanfront bluff face, and to be 

visually compatible with the surrounding area to the maximum extent feasible. 

 

Action 10.2.7 of the Land Use Element states:  

 

Require all new development located on oceanfront bluffs to be sited in accordance 

with the stringline but not less than 25 feet from the bluff edge. This requirement 

shall apply to the principal structure and major accessory structures such as 

guesthouses and pools that require a structural foundation. The setback shall be 

increased where necessary to ensure geologic safety and stability of the 

development. 

 

Action 10.2.8 of the Land Use Element states:  

 

On oceanfront bluffs, require new minor accessory structures such as decks, patios 

and walkways that do not require structural foundations to be sited in accordance 

with stringline but not less than 10 feet from the bluff edge. Require accessory 

structures to be removed or relocated landward when threatened by erosion, 

geologic instability or other coastal hazards. 
 

The applicant has retained multiple geologic consultants, which have taken soil samples and 

conducted slope stability analyses. Borella Geology conducted the initial study (April 25, 2012) and 

concluded that the coastline and the geology of the site have remained relatively stable for a period 

of at least 80 years. Borella Geology conducted a slope stability analysis which concluded that the 

majority of the bluff is grossly stable San Onofre Breccia.  

 

GeoSoils Inc. (May 18, 2012) performed a coastal hazards analysis and concluded that the shoreline 

and the bluff fronting the site will not be significantly impacted by sea level rise or wave run-up and 

will be stable for at least 100 years and that a shoreline protective device will not be required to 

protect the development.  

 

TerraCosta Consulting Group (October 22, 2014) conducted a peer review of the Borella Geology 

study and a separate geotechnical analysis of the subject site. TerraCosta concurred with Borella 

Geology’s assessment that the majority of the bluff is grossly stable, but noted the presence of a 9.5 

foot bluff overhang at the sea cliff where the beach access stairway is located. Their analysis further 

indicated that the bluff overhang may increase to 14.7 feet in the next 70-80 years as marine erosion 

affects the sea cliff, at which point “we would anticipate a vertical failure removing the overhang.” 

Nonetheless, TerraCosta concluded that the proposed new development is to be set back sufficiently 

as to be unaffected by a failure of the overhang. TerraCosta delineated the bluff edge near the top of 

the vertical and overhanging sea cliff, landward of the beach access stairway, but seaward of the 

casita and 70 feet seaward of the development approved by the City. TerraCosta’s analysis shows 
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that the downward slope of the bluff is 24-26 degrees in the area between the bluff edge as depicted 

in Exhibit 3 and the area near the vertical and overhanging sea cliff. The applicant argues that a 45 

degree slope should be the standard for determining the bluff edge, but this is not supported by the 

certified LCP. The bluff edge definition in the Laguna Beach Land Use Plan referenced at the top of 

this section was certified by the Commission more than one year before the City’s action on the 

subject development, corresponds to the definition of bluff edge contained in the Commission’s 

Code of Regulations (Section 13577), and is used statewide by the Commission in its decisions on 

LCP and permit matters.     

 

The Commission’s staff geologist, Dr. Mark Johnsson, has visited the site, reviewed the 

geotechnical studies and analyses, and generally agrees with the findings that the majority of the 

slope is stable and that the development approved by the City would be located on a portion of the 

bluff with a minimum factor of safety against landsliding greater than 1.5. However, Dr. Johnsson 

classifies the portion of the bluff where development is sited in the approved plans as the bluff face, 

based on the definition of bluff edge in the Land Use Element. Dr. Johnsson also disagrees with the 

TerraCosta analysis that the overhang is unlikely to fail for 70-80 years, suggesting that it could fail 

at any time, which would immediately threaten the existing casita and beach access stairway. 

Furthermore, Dr. Johnsson believes that the condition of the bluff overhang will become more 

hazardous in the future, with the effects of sea level rise, which will contribute to greater and more 

accelerated marine erosion of the bluff abutting the public beach. 

 

The vertical forces of the stairway weight acting on the overhang combined with surface flows from 

rain and the  existing erosion of the bluff face already pose a threat to the structures and that threat 

will become more potent over time due to climate change-driven increases in storm intensity 

coupled with sea level rise. Action 10.2.8 of the Land Use Element states “require accessory 

structures to be removed or relocated landward when threatened by erosion, geologic instability or 

other coastal hazards.” That action applies to the casita and the stairway, which are both accessory 

structures and are both threatened by erosion and coastal hazards. If the bluff overhang were to fail, 

both structures could fall 90 feet onto the public beach below. Given the current forces on the 

overhang and the bluff and the imposing force of continuing significant erosion of the bluff material 

underneath the overhang, the Commission finds that both the casita and the beach access stairway 

are threatened by erosion and coastal hazards and, consistent with Action 10.2.8 of the Land Use 

Element, must be removed or relocated landward. 

 

Action 7.3.5 of the Land Use Element states:  

 

Prohibit development on oceanfront bluff faces, except public improvements 

providing public access, protecting coastal resources, or providing for public safety. 

Permit such improvements only when no feasible alternative exists and when 

designed and constructed to minimize landform alteration of the oceanfront bluff 

face, to not contribute to further erosion of the oceanfront bluff face, and to be 

visually compatible with the surrounding area to the maximum extent feasible. 

 

Action 7.3.8 of the Land Use Element states:  
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On oceanfront bluff sites, require applications where applicable, to identify and 

remove all unpermitted and/or obsolete structures, including but not limited to 

protective devices, fences, walkways and stairways, which encroach into oceanfront 

bluffs. 

 

Action 7.3.10 of the Land Use Element states: 

 

Allow oceanfront and oceanfront bluff homes, commercial structures, or other 

principal structures, that are legally nonconforming as to the oceanfront and/or 

oceanfront bluff edge setback, to be maintained and repaired; however, 

improvements that increase the size or degree of nonconformity, including but not 

limited to development that is classified as a major remodel pursuant to the 

definition in the Land Use Element Glossary, shall constitute new development and 

cause the pre-existing nonconforming oceanfront or oceanfront bluffstructure to be 

brought into conformity with the LCP. 

 

Zoning Code Section 25.56.002 states: 

 

A nonconforming building, structure or improvement is one which lawfully existed 

on any lot or premises at the time the first zoning or districting regulation became 

effective with which such building, structure or improvement, or portion thereof, did 

not conform in every respect. Any such nonconforming building, structure or 

improvement may be continued and maintained, except as otherwise provided in this 

chapter, but may not be moved in whole or in part unless and except every portion 

thereof is made to conform to the provisions of this title. 

 

Zoning Code Section 25.56.012 states: 

 

While a nonconforming use exists on any lot, no new building shall be erected or 

placed thereon even though the new building and its use would otherwise conform to 

the provisions of this title. Once the nonconforming use or building is entirely 

removed from the lot or the building is made to comply in use to the regulations of 

the particular district wherein located then the lot may be used for any purpose 

conforming with this title. 

 

Based on the preceding policies of the Land Use Element and the zoning code, both components of 

the certified LCP, the casita and the beach access stairway are nonconforming structures. The 

structures are nonconforming because they do not conform to the bluff edge setback requirements 

for accessory structures referenced in Action 10.2.8 of the Land Use Element. Action 7.3.5 

explicitly prohibits development on bluff faces, except for public improvements providing public 

access. While the beach access stairway is partially located on public property, it does not provide 

public access. Furthermore, both structures are nonconforming because they encroach into the 20-

foot rear yard setback required by zoning code section 25.10.008(E). Finally, the applicant has not 

presented evidence showing that either the casita or the beach access stairway lawfully existed on 

the lot at the time the first zoning or districting regulation became effective, calling into question 

whether they were ever legal, conforming structures. Zoning code Section 25.56.002 defines 
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nonconforming structures and zoning code Section 25.56.012 states: “while a nonconforming use 

exists on any lot, no new building shall be erected or placed thereon.” Therefore, the Commission 

further finds that both the casita and the beach access stairway are nonconforming structures and for 

this additional basis, both must be removed prior to construction of a new house on the site or made 

to conform to the provisions of the LCP.          

 

Zoning Code Section 25.56.012 of the certified LCP requires the removal of nonconforming 

structures when a site is proposed to be redeveloped. In this case, the applicant is proposing to 

redevelop the site with a 4,821 square foot house, an attached 732 square foot three-car garage, and 

a 138 square foot storage area. Because the applicant is proposing to redevelop the site, the 

Commission can require that nonconforming structures be relocated in conformance with current 

setback requirements or be removed prior to construction of a new principal building (the house) on 

the lot. Special Condition 1 also requires the applicant to identify the nonconforming casita and the 

nonconforming beach access stairway for removal or relocation a minimum of 10 feet landward of 

the bluff edge, consistent with the LCP. This condition would allow the applicant to relocate the 

casita to a portion of the property which is set back a minimum of 10 feet from the bluff edge, 

provided the casita does not require a structural foundation, if the applicant elects to identify such a 

location on the final plans. The applicant will not be able to relocate the beach access stairway off of 

the bluff face because there is nowhere else on the site where the stairway could go, so the stairway 

will have to be identified for removal on the applicant’s final plans for redevelopment of the site.  

 

In order to ensure that the applicant is able to legally remove the private beach access stairway 

which is partially located on public beach administered by Orange County, Special Condition 6 

requires the applicant to demonstrate that he has secured a legal right, interest, or other entitlement 

to remove the entire beach access stairway prior to issuance of the permit, including the portions 

within his own property and the portion on the public beach. The condition further requires the 

applicant to submit evidence that the entire beach access stairway has been legally removed prior to 

occupancy of the residence permitted by this permit. 

 

In order to ensure stability and structural integrity, and neither create nor contribute significantly to 

erosion, geologic instability, destruction of the site or surrounding area, or landform alteration, 

Special Condition 1 requires the applicant to design and construct the pool and spa to minimize 

alteration of the natural landform to the greatest extent feasible. Special Condition 1 also requires 

the residence and garage to be supported by a standard foundation without the use of caissons or 

deepened footings, in order to ensure that the house does not require structural support elements to 

meet the required 1.5 factor of safety. Special Condition 2 requires the applicant to submit final 

grading and foundation plans which substantially conform to the geotechnical recommendations. In 

order to ensure that a leak does not threaten the stability of the bluff, Special Condition 4 requires 

the applicant to submit a pool and spa plan which includes leak prevention and detection measures. 

 

The City-approved development permits a principal structure (the house) and accessory structures 

(the storage area and decks) with zero setbacks from the bluff edge. That is inconsistent with the 

LCP policies requiring a 25 foot bluff edge setback for principal structures and a 10 foot bluff edge 

setback for accessory structures. The applicant argues that different definitions of bluff edge are 

found in the zoning code and in the old (replaced) Land Use Element, but in cases of inconsistency 

between the Land Use Plan and the Implementation Plan portions of an LCP, the Land Use Plan 
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prevails because it is the standard of review. In this case, the Land Use Element is part of the 

certified Land Use Plan and its definition of bluff edge and policies regarding required setbacks are 

clear. In order to ensure that the development complies with the required setbacks, the Commission 

imposes Special Condition 1, requiring the applicant to submit revised plans with all structural 

elements of the house and the pool/spa set back a minimum of 25 feet from the bluff edge and all 

accessory structures which do not require structural foundations set back a minimum of 10 feet from 

the bluff edge, as defined in Exhibit 3.  

 

A conventional foundation on the flat portion of the site set back at least 25 feet from the bluff edge 

as defined by the LCP is sufficient to meet the required 1.5 factor of safety without the use of 

caissons or piles. The proposed swimming pool and spa will require a deepened foundation and 

some substantial foundational elements, but the pool and spa are proposed to be set back 

approximately 25-feet from the bluff edge. Because the pool/spa is a major accessory structure 

requiring a structural foundation, specifically identified in Action 10.2.8 of the certified Land Use 

Element, Special Condition 1 requires it be set back a minimum of 25 feet from the bluff edge on 

the final plans and for all foundational elements necessary to support the pool to minimize alteration 

of the natural landform to the greatest extent feasible. The condition requires the residence and 

garage to be supported by a standard foundation which meets the required 1.5 factor of safety 

without the use of caissons or deepened footings. Special Condition 2 requires the applicant to 

submit final grading and foundation plans which substantially conform to the geotechnical 

recommendations. 

 

No development in the ocean or near the shoreline can be guaranteed to be safe from hazards. All 

development located in or near the ocean has the potential for damage caused by wave energy, 

floods, sea level rise, seismic events, storms, and erosion. The proposed project is located adjacent 

to the beach about 200 feet inland of the Pacific Ocean and is susceptible to natural hazards. The 

Commission routinely imposes conditions for assumption of risk in areas at high risk from hazards. 

Special Condition 7 ensures that the applicant understands and assumes the potential hazards 

associated with the development. As specified in the LCP, Special Condition 8 requires the 

applicant to waive the right to a future shoreline or bluff protective device which would alter the 

natural landform. The Commission finds that only as conditioned is the development consistent with 

the geologic hazards, setbacks, and related policies of the City of Laguna Beach certified LCP.          

  

C.  VISUAL RESOURCES 
 

Policy 2.8 of the Land Use Element states:  

 

Require building design and siting to be compatible and integrated with natural 

topographic features, minimize significant alteration of natural topography and/or 

other significant onsite resources, and protect public views as specified in the Design 

Guidelines and the Landscape and Scenic Highways Resource Document. 

 

The design of the house approved by the City generally follows the slope of the natural landform 

(the bluff top and the bluff face) and would preserve some public views from South Coast Highway 

(Exhibit 2). The Design Review Board encouraged the applicant to slightly reduce the height of the 

roof and step the roofline down with the slope of the site. However, the proposal to step the building 

down onto the bluff face is inconsistent with Policy 2.8 of the Land Use Element because it does not 
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minimize significant alteration of natural topography. The applicant has not submitted a foundation 

plan, but the applicant’s geotechnical investigation (Borella Geology, April 25, 2012) recommends 

grading of the bluff face, deepened foundations, and caissons to support the seeward portion of the 

proposed house and the proposed decks on the bluff face. These elements would harm the visual 

resource of the bluff and the bulk of the house on the coastal bluff face would harm coastal bluff 

views from the ocean and the public beach. In order to preserve scenic views of the coastal bluff, 

Special Condition 1 requires the applicant to submit revised plans showing that all structures 

conform with the required setbacks and are not located on the bluff face. In order to reduce visual 

impacts, Special Condition 1 does not permit structures to cantilever into the setback areas.  

 

Policy 1.1.13 of the City’s certified Land Use Element states:  

 

Encourage preservation of historic structures and adaptive reuse of buildings. 

 

Policy 2.2 of the Land Use Element states:  

 

Encourage the preservation of historically significant residential structures and 

protect the character-defining components of Laguna Beach’s traditional 

neighborhoods. 

 

The applicant interprets the LCP to allow for the preservation of the nonconforming casita and the 

nonconforming beach access stairway because they are potentially historically significant structures. 

The strongest support for the applicant’s claim that the casita and the beach access stairway are 

historically significant is the final two sentences of a memorandum by Jan Ostashay of Ostashay and 

Associates Consulting (August 3, 2011; see Exhibit 8). The memo was prepared for the City of 

Laguna Beach during its CEQA review of the demolition of the principal structure. The memo 

provided a peer review of a Galvin Preservation Associates “Historical Resources Report” (June, 

2011) which concluded that the residence and the garage on the site (recently demolished) were not 

historically significant structures and were ineligible for federal, state, and local listing. The Galvin 

Preservation Associates report did not address the casita or the beach access stairway and the 

purpose of the peer review by Ostashay and Associates Consulting was to review the findings of that 

report and help the City with its CEQA analysis of the proposed demolition of the residence and 

garage. Only in the concluding sentences of the conclusion section of the memo are the casita and 

the beach access stairway mentioned, and not in the context of historic structures eligible for listing 

on a historic register. The conclusion simply suggests that the structures should be retained on the 

property because they are “intact remnants of the property’s history and character.”    

 

Each structure is approximately 80 years old and the applicant asserts that they were constructed by 

the Skidmore Brothers as part of the Coast Royale subdivision. Coast Royale is important in local 

history as the first development of the southern portion of Laguna Beach. The applicant asserts that 

the structures were likely constructed at the same time as the original house, described in the Laguna 

Beach 1981 Historic Inventory as “one of the first unusual homes in the Skidmore Brothers’ 

development of Coast Royal. It was named Stonehenge.” The applicant argued the original 

residence had lost its historic significance due to significant alterations and successfully sought to 

demolish it through Coastal Development Permit A-5-LGB-12-091 (Commission approved March 

22, 2014). 
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The appellants argue that there is no proof that the wooden beach access stairway was constructed at 

the same time as the original residence on the site, which has since been demolished. They reference 

a photograph showing the beach access stairway submitted by the applicant, which the applicant 

claimed was taken in 1929, but which was actually taken no earlier than 1938 based on the 

appearance of the Halliburton House in the photo. They also reference an old housing tract map and 

road plan, showing that area where the beach access stairway currently exists was not part of the 

same plot of land where the original Skidmore house was constructed in 1928 (see appellants’ 

letters in Exhibit 9). The appellants suggest that a portion of the casita is potentially historically 

significant, by virtue of its stonework which incorporates the early San Onofre breccia. The 

appellants suggest that the stone portion of the casita be preserved as a patio as an example of the 

history of the site, while the rest of the casita should be demolished because more recent 

construction has taken away from its historic character.    

 

As the applicant successfully argued in the de novo hearing on the proposed demolition of the 

house, the historic preservation policies of the LCP are not absolute. Although preservation and 

adaptive reuse of historic structures is encouraged, there is a process which allows for demolition. In 

this case, the applicant has not submitted any substantial evidence that indicates either the casita or 

the beach access stairway are historically significant and warrant preservation. Both structures are 

old and constructed primarily out of wood and stone, but neither structure has been recognized by a 

national, state, or local entity for having unique attributes worthy of absolute preservation. Neither 

structure has any greater connection to historic figures or local history than the primary residence 

had, and the applicant successfully argued that that structure was not worthy of preservation.   

 

Recognizing that the applicant wishes to retain the structures because he believes they are 

historically significant, policies regarding historic structures still must be considered in conjunction 

with site specific conditions and with other LCP policies, which may encourage different outcomes. 

In the case of the casita and the beach access stairway, the historic preservation policies urge their 

preservation but don’t require it, while the previously referenced policies regarding geologic hazards 

and visual resources require relocation and/or removal. Because the structures do not conform to the 

required setbacks and are potentially sited on an unstable portion of the bluff face (near the 

overhang which is subject to failure), they must be removed or relocated. The beach access stairway 

cannot be relocated on the bluff face but the casita could be relocated to another part of the site. The 

beach access stairway is an unsightly private development located partially on the public beach and 

on the face of an approximately 90-foot high coastal bluff (Exhibit 4). In order to conform with the 

visual resources policies of the LCP, the Commission imposes Special Condition 1, requiring the 

applicant to submit plans which identify all nonconforming structures for removal or relocation to a 

portion of the site set back a minimum of 10 feet from the bluff edge, as identified in Exhibit 3. 

That condition would allow the applicant to preserve the casita by relocating it to another portion of 

the site. The Commission finds that only as conditioned is the proposed development consistent 

with visual resources policies of the LCP.   

 

D.  PUBLIC ACCESS AND RECREATION 
 

Policy 3.6 of the Land Use Element states:  

 

Encourage creation of public spaces and sidewalk areas as part of new development 

and major remodels. 
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Action 8.1.1 of the Land Use Element states:  

 

Require pedestrian safety improvements for development projects on North Coast 

Highway, South Coast Highway, Coast Highway and Laguna Canyon Road. 

 

The application proposes a three-foot wide sidewalk along the ocean side (west) of Coast Highway, 

in an area on top of a retaining wall which is currently covered by a thick curb and a guardrail 

(Exhibit 2 and Exhibit 4). The applicant proposes to improve this area and create a three-foot wide 

sidewalk, while maintaining the existing space for public parking between the sidewalk the 

roadway. The area subject to improvement may be partially on the applicant’s property and partially 

on Caltrans right-of-way or it may be entirely on Caltrans right-of-way.  

 

Some of the project appellants argue (Exhibit 7 and Exhibit 9) that the applicant should be 

required to construct a five-foot wide sidewalk, consistent with the Community Design and 

Landscape Guidelines adopted by Resolution 89.104, which is included in the City of Laguna Beach 

LCP. For Zone 7 of the City, where the site is located, the guidelines state: 

 

Provide sidewalk along ocean side of Pacific Coast Highway in existing right-of-

way, or provide 5’ sidewalk if additional right-of-way can be obtained. Require 

planting and sidewalk construction per Case C as part of project approval for new 

proposed projects.   

 

According to the guidelines, a sidewalk should be provided along the ocean side of Pacific Coast 

Highway in the existing right-of-way. There is currently no such sidewalk, but the applicant has 

offered to construct one as part of the proposed project, consistent with the guidelines. In 

discussions at City hearings and in discussions with Commission staff, the applicant has indicated 

his willingness to dedicate a portion of his property for a pedestrian throughway or sidewalk, but has 

emphasized that site constraints make the design very difficult. The front of the applicant’s property 

features an approximately 15-foot high retaining wall above a semicircular driveway which has 

ingress and egress points at Coast Highway. It would be inconvenient and possibly dangerous for a 

public sidewalk to slope down and loop around the retaining wall adjacent to the driveway and then 

reconnect to Coast Highway.  

 

There is limited space within the Caltrans right-of-way and the optimal outcome for enhancing 

public access is a configuration with both public parking and a public sidewalk. The applicant has 

communicated extensively with Caltrans, the City, and Commission staff and has determined that a 

three-foot wide sidewalk on top of the existing retaining wall is feasible and that public parking can 

be maintained. Installing a five-foot wide sidewalk in this location would require the elimination of 

the existing public parking spaces or an extensive relocation and reconstruction of the existing 

retaining wall and driveway. Finally, the guidelines referenced by the appellants are guidelines and 

not standards. The minimum width of 36-inches is required by the Americans with Disabilities Act, 

while the U.S. Access Board recommends providing wider sidewalks wherever possible. In this 

case, no sidewalk currently exists and the applicant’s proposal to provide a three-foot wide sidewalk 

will enhance public access and improve pedestrian safety. 
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The Commission finds that the public right-of-way above the retaining wall is the most feasible 

location for a sidewalk and supports the applicant’s proposal to provide a sidewalk there. However, 

the Commission also finds that the existing on-street parking spaces on Coast Highway are an 

important public resource and must be preserved to maintain the public’s ability to park and walk to 

the pedestrian beach accessway approximately 460 feet to the north of the site (and to other public 

beach accessways north and south of the site). Therefore, in order to enhance pedestrian access 

while preserving public parking resources, the Commission imposes Special Condition 5, which 

requires the applicant to work with Caltrans and demonstrate that it has the legal right to construct a 

three-foot wide public sidewalk along Coast Highway. Should Caltrans reject the applicant’s 

proposal to construct a sidewalk which preserves all existing parking spaces along its right-of-way, 

the applicant shall conduct an alternatives analysis and select the alternative design for a sidewalk or 

pedestrian throughway which best enhances public access, subject to the review and approval of the 

Executive Director. Prior to occupancy of the residence permitted by Coastal Development Permit 

A-5-LGB-13-0223, the applicant shall submit evidence, in a form and content acceptable to the 

Executive Director, demonstrating that the public sidewalk has been legally constructed.      

 

Policy 4.2 of the Land Use Element states: 

 

Promote policies to accommodate visitors, reduce conflicts between visitor serving 

uses/infrastructure and residents, and reduce impacts on the City's natural 

resources. 

 

This policy applies not just to the importance of providing a public sidewalk along Coast Highway, 

but to the necessity of removing the private beach access stairway which is partially located on the 

public beach. The public beach is administered by Orange County, but it is within the City and it is 

one of the City’s natural resources. Requiring private improvements on public beaches to be 

removed during site redevelopment – consistent with Zoning Code Section 25.56.012 – serves to 

reduce conflicts between visitor serving uses and residents.  

 

The Commission may also look to the public access provisions of the Coastal Act in its analysis of 

development between the first public road and the sea.   

 

Section 30210 of the Coastal Act states: 

 

In carrying out the requirement of Section 4 of Article X of the California 

Constitution, maximum access, which shall be conspicuously posted, and 

recreational opportunities shall be provided for all the people consistent with public 

safety needs and the need to protect public rights, rights of private property owners, 

and natural resource areas from overuse. 

 

Section 30211 of the Coastal Act states: 

 

Development shall not interfere with the public's right of access to the sea where 

acquired through use or legislative authorization, including, but not limited to, the 

use of dry sand and rocky coastal beaches to the first line of terrestrial vegetation. 
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One of the basic goals stated in the Coastal Act is to maximize public access and recreation along 

the coast. The public access and recreation policies of the Coastal Act require that maximum 

access and recreational opportunities be provided and that development shall not interfere with 

public access. The nonconforming beach access stairway is inconsistent with the public access 

policies of the Coastal Act because it restricts access along the dry sand of the public beach. 

These dry sand areas along the back beach are important now as an area that allows the public to 

pass and re-pass along the beach when the tides are high. Such areas will only become more 

important as time elapses and sea level rises because dry sandy beach areas will become smaller 

due to erosion and more frequently impacted by waves and tidal inundation. 

 

Zoning Code Section 25.56.012 of the certified LCP requires the removal of nonconforming 

structures when a site is proposed to be redeveloped. In this case, the applicant is proposing to 

redevelop the site with a 4,821 square foot house, an attached 732 square foot three-car garage, 

and a 138 square foot storage area. Because the applicant it proposing to redevelop the site, the 

Commission can require that nonconforming structures be removed prior to construction of a 

new principal building (the house) on the lot so that the proposed development is consistent with 

section 25.56.012 of the certified LCP. Accordingly, Special Condition 1 requires the applicant 

to identify the nonconforming casita and the nonconforming beach access stairway for removal 

or relocation a minimum of 10 feet landward of the bluff edge, consistent with the LCP. In order 

to ensure that the applicant is able to legally remove the private beach access stairway which is 

partially located on public beach administered by the Orange County, Special Condition 6 

requires the applicant to demonstrate that he has secured a legal right, interest, or other 

entitlement to remove the entire beach access stairway prior to issuance of the permit, including 

the portions within his own property and the portion on the public beach. The condition further 

requires the applicant to submit evidence that the beach access stairway has been legally removed 

prior to occupancy of the residence permitted by this permit. As conditioned, the Commission 

finds the proposed development consistent with the public access and recreation policies of the 

certified LCP and Chapter 3 policies of the Coastal Act.    
 

E.  WATER QUALITY 
 

The proposed development has a potential for a discharge of polluted runoff from the project site 

into coastal waters. Furthermore, uncontrolled runoff from the project site and the percolation of 

water could also affect the structural stability of bluffs and hillsides. To address these concerns, 

Special Condition 3 requires the applicant to comply with construction-related requirements and 

implement construction best management practices to preserve water quality. Special Condition 1 

and Special Condition 2 require the applicant to submit final grading and drainage plans which 

minimize alteration of the natural landform the potential for erosion, and which conform to the 

geotechnical recommendations, and Special Condition 1 further requires the applicant to submit 

final landscaping plans which include only native plants or non-native drought tolerant non-invasive 

plants. In order to prevent water from leaking onto the face of the bluff or into the ocean, Special 

Condition 4 requires the applicant to submit a pool and spa plan which includes leak prevention 

and detection measures. Therefore, the Commission finds that the proposed development, as 

conditioned, is consistent with the water quality policies of the LCP.  
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F.  DEED RESTRICTION 
 

To ensure that any prospective future owners of the property are made aware of the applicability of 

the conditions of this permit, the Commission imposes one additional condition requiring that the 

property owner record a deed restriction against the property, referencing all of the above special 

conditions of this permit and imposing them as covenants, conditions and restrictions on the use and 

enjoyment of the Property. Thus, as set forth in Special Condition 9, any prospective future owner 

will receive actual notice of the restrictions and/or obligations imposed on the use and enjoyment of 

the land including the risks of the development and/or hazards to which the site is subject, and the 

Commission’s immunity from liability. 

 

G.  LOCAL COASTAL PROGRAM 

 

The City of Laguna Beach’s Local Coastal Program was certified with suggested modifications in 

July 1992. In February 1993, the Commission concurred with the Executive Director’s 

determination that the suggested modification had been properly accepted and the City assumed 

permit issuing authority. The City’s LCP is comprised of a variety of planning documents including 

the Land Use Element, Conservation/Open Space Element, and Safety Element of the City’s 

General Plan. The Commission approved a major update (LGB-MAJ-1-10) to the Land Use 

Element on December 7, 2011 and concurred with the Executive Director’s determination that the 

suggested modification had been properly accepted on May 9, 2012. The Implementation Plan (IP) 

portion of the LCP is Title 25, the City’s Zoning Code. The Commission finds that only as 

conditioned is the development consistent with the City of Laguna Beach certified LCP.  

 

H.  CALIFORNIA ENVIRONMENTAL QUALITY ACT 

 

Section 13096(a) of the Commission's administrative regulations requires Commission approval of 

Coastal Development Permit applications to be supported by a finding showing the application, as 

conditioned by any conditions of approval, to be consistent with any applicable requirements of the 

California Environmental Quality Act (CEQA). Section 21080.5(d)(2)(A) of CEQA prohibits a 

proposed development from being approved if there are feasible alternatives or feasible mitigation 

measures available, which would substantially lessen any significant adverse effect which the 

activity may have on the environment. The City of Laguna Beach is the lead agency for CEQA 

review. On April 11, 2013, the City determined that the proposed development is categorically 

exempt from CEQA requirements.    

 

As conditioned, there are no feasible alternatives or mitigation measures available which would 

substantially lessen any significant adverse impact which the activity may have on the environment.  

Therefore, the proposed project is found consistent with CEQA and the public access policies of the 

Coastal Act. 
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