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STAFF REPORT: DE NOVO HEARING 

Application Number: A-3-SLO-98-061 
 
Applicant: Anthony Wolcott  
 
Project Location:  Undeveloped end of 10th Street, at 1111 and 1113 10th Street, 

along Morro Bay in the unincorporated community of Los Osos, 
San Luis Obispo County (APNs 038-052-001 and 038-052-026) 

 
Project Description: Construction of two single-family residences, shared access 

driveway, and drainage improvements. 
 
Staff Recommendation: Denial 

SUMMARY OF STAFF RECOMMENDATION 
The Applicant proposes to construct two approximately 2,000 to 3,000 square-foot single family 
residences with a shared driveway on two vacant and undeveloped parcels. The proposed project 
is located at the northern terminus of 10th Street in the unincorporated community of Los Osos, 
in San Luis Obispo County, immediately adjacent to the Morro Bay National Estuary. San Luis 
Obispo County approved the proposed project on May 12, 1998, and that approval was appealed 
to the Commission. On April 14, 1999, the Commission found that the County’s approval raised 
a substantial LCP conformance issue, primarily in terms of sensitive habitat, and took 
jurisdiction over the coastal development permit (CDP) application. Since 1999, staff has 
corresponded multiple times with the Applicant in order to obtain information necessary for de 
novo review, but the Applicant did not provide the requested information and thus the item was 
placed in suspended status awaiting the time when the Applicant again wished to pursue the 
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application. Ultimately, in 2011, as part of an effort to clear items that were no longer being 
pursued, staff requested that the Applicant withdraw the application due to 12 years of inactivity. 
At that time, the Applicant requested that the Commission continue to process the application, 
and staff has been working with the Applicant, San Luis Obispo County, and other applicable 
agencies (Regional Water Quality Control Board (RWQCB) and U.S. Fish and Wildlife Service) 
since that time to obtain the necessary information to bring the application to a Commission 
hearing. Thus, the CDP application is now before the Commission for consideration and action. 
 
The project is inconsistent with the LCP’s wastewater and environmentally sensitive habitat area 
(ESHA) policies. With respect to wastewater, the project site lies within an area that is not yet 
served by a sewer system, and within a longstanding septic system prohibition zone established 
by the RWQCB due to groundwater contamination issues that have plagued the Los Osos basin 
for decades as a result of individual septic systems. Thus, the project does not have access to 
adequate wastewater services, and cannot be approved. Although the County is currently 
constructing a community sewer system for the Los Osos area, that system is not yet complete, 
nor have the conditions been met to allow any service. In fact, the CDP approved by the 
Commission for the sewer system included conditions that require the County to update the LCP 
and prepare a communitywide Habitat Conservation Plan (HCP) to address allowable 
development on undeveloped lots within Los Osos prior to any sewer connections. An important 
part of the LCP update is to identify which properties lie within the developable urban area and 
thus are going to be allowed to connect to the sewer system ultimately. The Applicant’s property 
is in an undeveloped ESHA area bordering Morro Bay, and it is not clear at this time whether the 
Applicant’s property will be allowed to connect, and this will not be decided until the LCP is 
updated. The County is currently working on the LCP update, but it is not clear when it will be 
complete, and it is not clear when it will be acted on locally and then ultimately by the 
Commission.1 In short, the Applicant currently has no means of providing wastewater service, 
and thus the project is not approvable under the LCP. 
 
In terms of ESHA, the project site is also almost entirely comprised of wetland and related 
resources associated with the Morro Bay National Estuary, and it is mapped in the LCP as a 
Sensitive Resource Area (i.e., ESHA per this LCP). The Commission’s ecologist has evaluated 
the site, and concluded that the entire site is ESHA. The LCP prohibits non-resource dependent 
development in this ESHA area, and thus the project is inconsistent with the LCP on this point as 
well.   
 
In situations in which the LCP requires denial of a project, the Commission typically determines 
whether that denial would result in an unconstitutional taking of private property without just 
compensation. If denial would likely result in an unconstitutional taking, then the Commission 
may interpret the LCP in a manner that would avoid that result. In this situation, while the 
parcels in question are entirely ESHA, a takings claim related to a denial is not yet ripe because 
there is currently no allowable wastewater service for the site, necessitating project denial at this 
time. Because the takings claim is not ripe, the issue of whether project denial based on ESHA 
would effectuate a taking has not been evaluated.  

                                                      
1 The County indicates that allowable hookups are not likely to occur until at least 2020.  
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In sum, staff recommends that the Commission deny the CDP for the project. The motion 
and resolution to implement this recommendation is found on page 4. 
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I. MOTION AND RESOLUTION  
Staff recommends that the Commission, after public hearing, deny a coastal development permit 
for the proposed development. To implement this recommendation, staff recommends a NO vote 
on the following motion. Failure of this motion will result in denial of the CDP and adoption of 
the following resolution and findings. The motion passes only by affirmative vote of a majority 
of the Commissioners present.  

Motion: I move that the Commission approve Coastal Development Permit Number A-3-
SLO-98-061, and I recommend a no vote.  

Resolution to Deny CDP: The Commission hereby denies Coastal Development Permit 
Number A-3-SLO-98-061 and adopts the findings set forth below on grounds that the 
development will not be in conformity with San Luis Obispo County Local Coastal 
Program policies and Coastal Act access and recreation policies. Approval of the permit 
would not comply with the California Environmental Quality Act because there are 
feasible mitigation measures or alternatives that would substantially lessen the 
significant adverse effects of the development on the environment. 

 

II. FINDINGS AND DECLARATIONS 
In this de novo review of the proposed CDP application, the standard of review is the San Luis 
Obispo County certified LCP and, because the project is located between the first public road 
and the sea, the public access and recreation policies of the Coastal Act. 

A. PROJECT LOCATION AND SITE DESCRIPTION 
 

The project site is located in the northern portion of the unincorporated community of Los 
Osos/Baywood Park, in San Luis Obispo County, immediately adjacent to the Morro Bay 
National Estuary. The site is located at the northern terminus of 10th Street and is surrounded by 
Morro Bay National Estuary to the north and east, single family residences to the south and 
southwest, and the El Moro Elfin Forest open space area to the northeast, approximately half of 
which is part of Morro Bay State Park. The project site consists of APN 038-052-001 (Lot 33, 
1111 10th Street) which is 9,600 square feet (0.2 acre) in size and APN 038-052-026 (Lots 1 and 
32, 1113 10th Street) which is 16,800 square feet (0.38 acre) in size. A portion of the proposed 
common driveway would also be located within the 16,000-square foot (0.4-acre) County right-
of-way adjacent to the property at the end of 10th Street.  

All of the Applicant’s property as well as the County’s right-of-way property is undeveloped, 
and is comprised of woody vegetation except for the shoreline frontage, which extends out into 
the wetland marsh and open water of Morro Bay. The woody vegetation is primarily riparian 
habitat consisting of willows and other riparian species, as well as pygmy oak woodland. A 
portion of the middle of the site is coastal scrub habitat. The site slopes moderately from 
southeast in the County right-of-way to the northwest wetland area. 

The site is located within the urban services line (USL) of the Estero Planning Area of the San 
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Luis Obispo County Local Coastal Program (LCP) Land Use Plan (LUP) and is designated 
Single Family Residential. It is also within a sensitive resource area (SRA) and archeologically 
sensitive area as shown on the LCP combining designations map. See project location maps and 
site photos in Exhibit 1 and Exhibit 2.  

B. PROJECT DESCRIPTION 
 

The proposed project consists of two approximately 2,000 to 3,000 square-foot single family 
residences on two undeveloped parcels at 1111 and 1113 10th Street with a common driveway on 
the undeveloped County right-of-way extending from the paved section of 10th Street (see 
Exhibit 3).2 The residence at 1111 10th Street would be single level with a height of 14 feet 
above average finished grade and would require 69 cubic yards of fill. The residence at 1113 10th 
Street would be split level with a height of 14 feet above average finished grade and would 
require approximately 167 cubic yards of fill. Both residences would be constructed on pilings, 
with the exception of the garages, which would be constructed on slab-on-grade foundations. 
The shared driveway would range from 12 to 18 feet in width with a total length of 250 feet from 
the currently paved section of 10th Street to the westernmost residence, and would be comprised 
of both asphalt and pervious interlocking concrete pavers. Approximately 110 feet of the 
driveway length would be located in the public right-of-way at the end of 10th Street, resulting in 
approximately 5,400 square feet of disturbance within the public right-of-way. The total 
disturbed area for the entire project would be approximately 20,873 square feet, or just under one 
half acre.  

The project would include drainage elements to address runoff from the roof surfaces of the 
residences, runoff from an existing County drainage facility to the east of the site, and runoff 
from 10th Street and the proposed driveway. Such elements include an approximately 250-foot 
long rock-lined drainage swale and rip rap energy dissipator at the southwestern corner of the 
property, where water would then flow freely into the marsh area associated with the Morro Bay 
National Estuary. No water treatment mechanisms, such as an oil and grease separator and/or 
sedimentation basin, are proposed for site runoff. The County’s original approval included a 
requirement to connect the residences to the future Los Osos community sewer or obtain 
approval from the Regional Water Quality Control Board for an onsite septic system. The 
Applicant intends to connect the residences to the future sewer system.  

See Exhibit 3 for the proposed project plans.  

C. PROJECT HISTORY 
The current Applicant, Anthony Wolcott, applied for two similar houses in the late 1980s. 
Ultimately, the Coastal Commission approved two CDP applications for the project site on July 
14, 1988. CDP application number 4-87-115 involved a 2,841-square foot residence at 1113 10th 
                                                      
2  The project approved by the San Luis Obispo County Board of Supervisors on May 12, 1998 consisted of two similarly sized 

residences that were sited approximately 50-75 feet to the southeast of the proposed project in order to be set back from the 
wetland area of the site (although some wetland encroachment would still have occurred). The County approved a variance to 
the LCP’s minimum 25-foot wetland setback to allow development in this setback area as well as in the wetland itself. As 
proposed now, the residences would have no setback from wetland, and in fact would be located in the wetland itself.  
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Street and CDP application 4-87-117 involved a 1,906-square foot residence at 1111 10th Street, 
both of which included septic systems and development deemed at that time to be adjacent to 
environmentally sensitive habitat areas (ESHA) (riparian, wetland, and pygmy oak woodland). 
The approvals included special conditions addressing protection of ESHA and archaeological 
resources. After the Commission’s approval, the Applicant’s biological consultant notified staff 
of a discrepancy between the habitat map he created for the project and the one included in the 
staff report. After further investigation, it was determined that the map as well as the biological 
report itself had been altered by the Applicant to show less sensitive habitat on the sites than the 
biological consultant had identified. A new biological report and onsite investigation by 
Commission, County, and California Department of Fish and Game staff revealed more 
extensive sensitive habitat on the site than what had previously been presented to the 
Commission in the altered report. The Commission determined that additional conditions and a 
substantially changed recommendation would have been required in order for the projects to be 
consistent with the Coastal Act and the San Luis Obispo County LCP. As such, the Commission 
revoked its approvals of CDPs 4-87-115 and 4-87-117 on November 15, 1988.  
 

The current Applicant then sold the property to Jay Farbstein, and Mr. Farbstein applied for 
CDPs from the County for two similar residences. On May 12, 1998, some ten years after the 
original CDPs had been revoked by the Coastal Commission, the San Luis Obispo County Board 
of Supervisors approved CDPs, including variances to LCP requirements, for the development of 
two single-family residences at the project site.3 The County’s approvals were appealed by three 
separate appellants, and on April 14, 1999, the Commission determined that the appeals raised a 
substantial issue regarding project conformance with the certified LCP with respect to ESHA, 
wetlands, coastal watersheds, and visual resources.  

In May 1999, following the substantial issue hearing, Coastal Commission staff requested, in 
writing, additional information from Mr. Farbstein, including a Regional Water Quality Control 
Board (RWQCB) approval for wastewater treatment and completion of Endangered Species Act 
consultation with the U.S. Fish and Wildlife Service (USFWS). Mr. Farbstein did not respond, 
and five years passed. Subsequently, Coastal Commission staff sent additional correspondence to 
Mr. Farbstein again in October 2004 after not receiving a response to the previous information 
request, and requested the needed information once again. This letter also recommended that Mr. 
Farbstein withdraw the application pending resolution of the outstanding wastewater and 
sensitive habitat issues, particularly in light of unfolding circumstances regarding the 
community’s plans for wastewater treatment. Mr. Farbstein and Coastal Commission staff 
exchanged several letters in late 2004 and early 2005 regarding continued processing of the 
application, including a letter from Mr. Farbstein stating that he was working on resolving 
sensitive habitat issues and that he continued to disagree with staff regarding the RWQCB’s role 
in the project. Following some 6 more years where Commission staff did not hear from Mr. 
Farbstein, and as part of an effort to clear items that were no longer being pursued, staff sent 
another letter to the Applicant in late 2011 requesting withdrawal of the application due to 
inactivity. In response, staff received a letter back in November 2011 from the current Applicant, 

                                                      
3  County file numbers D960345V, D880295D, D960346V, and D880338D. The two CDPs approved by the County have been 

combined into one file number for Commission appeal purposes. 
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who by then had purchased the property back from Mr. Farbstein,4 and who requested that the 
Commission continue to process the application. Staff has been working with the Applicant, San 
Luis Obispo County, and other applicable agencies (RWQCB, USFWS) since that time to obtain 
information regarding wastewater, building permits, and sensitive species that is necessary to 
bring the application to a Commission hearing. See Exhibit 4 for correspondence between 
Coastal Commission staff and the Applicant since May 1999.   

In short, following the SI determination in 1999, staff asked the Applicant to provide the 
information necessary for the matter to be scheduled for de novo review, but the Applicant did 
not provide that information, and did not actively pursue the project for many years. The project 
was in a suspended status at that time given the lack of interest on behalf of the Applicant for 
pursuing it. It was not until 2011, some 12 years later, that the Applicant indicated that he wanted 
to actively pursue the project again, and that Staff and the Applicant engaged on information 
exchange, which has been ongoing since that time. The Applicant ultimately requested that the 
matter be scheduled for the Commission’s April meeting in San Rafael, and thus the project is 
scheduled for that hearing.   

D. PUBLIC SERVICES 
The certified San Luis Obispo County Local Coastal Program is comprised of the Coastal Zone 
Land Use Element (CZLUE) and the Coastal Zone Land Use Ordinance (CZLUO). The CZLUE 
is comprised of four parts: the Framework for Planning, the Coastal Plan Policies, the four area 
plans (Estero, North Coast, San Luis Bay, and South Coast), and the land use maps.  

The LCP includes a series of policies aimed at ensuring that adequate public services are 
available to support development. This includes ensuring that essential resources, such as water 
supply and wastewater treatment capacity, are available to serve new development and that 
commitment of these resources to development does not adversely affect coastal resources. The 
following LCP public service procedures, policies, and standards are relevant to the proposed 
project: 

Coastal Plan Public Works Policy 1: Availability of Service Capacity. New development 
(including divisions of land) shall demonstrate that adequate public or private service 
capacities are available to serve the proposed development. Priority shall be given to 
infilling within existing subdivided areas. Prior to permitting all new development, a 
finding shall be made that there are sufficient services to serve the proposed development 
given the already outstanding commitment to existing lots within the urban service line 
for which services will be needed consistent with the Resource Management System 
where applicable. ….. 

The applicant shall assume responsibility in accordance with county ordinances or the rules 
and regulations of the applicable service district or other providers of services for costs of 
service extensions or improvements that are required as a result of the project. Lack of 
proper arrangements for guaranteeing service is grounds for denial of the project or 

                                                      
4  Anthony Wolcott, the current Applicant and the applicant for the original CDPs that had been revoked by the Coastal 

Commission in 1988, purchased the property back from Jay Farbstein in January 2009.  
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reduction of the density that could otherwise be approved consistent with available 
resources. [THIS POLICY SHALL BE IMPLEMENTED PURSUANT TO SECTION 
23.04.021c (DIVISIONS OF LAND), 23.04.430 AND 23.04.432 (OTHER DEVELOPMENT) 
OF THE CZLUO.] 
 
Coastal Plan Public Works Policy 6: Resource Management System. The county will 
implement the Resource Management System to consider where the necessary resources exist 
or can be readily developed to support new land uses. Permitted public service expansions 
shall ensure the protection of coastal natural resources including the biological productivity 
of coastal waters. In the interim, where they are identified public service limitations, uses 
having priority under the Coastal Act shall not be precluded by the provision of those limited 
services to non-priority uses. [THIS POLICY SHALL BE IMPLEMENTED AS A 
STANDARD.] 
 
Coastal Plan Public Works - Resource Management System. The Land Use Element also 
establishes the Resource Management Program and the procedure for annual review of 
capital improvement projects. In most general terms, the goal of the Resource Management 
System is to support population growth balanced with the resources required to support that 
growth. A workable resource management policy must be based on the realization that the 
question is not whether population growth should be accommodated, but where and how 
much growth can be accommodated consistent with the protection of natural resources and 
community values. The RMS must resolve issues of distribution and location, rather than 
growth versus no-growth. In guiding future growth, the RMS relies upon anticipating which 
resources may face shortages and how the shortages may be overcome or if they cannot be 
overcome without adversely affecting the productivity of the natural environment, how the 
growth can be redirected elsewhere. 

 
The Land Use Element identifies appropriate locations for different land uses on the basis of 
minimizing conflicts between them. The Resource Management System refines that approach 
by also considering where the necessary resources exist or can be readily developed to 
support new land uses. The RMS was designed for use in urban areas by initially estimating 
capacity levels for four essential resources: water, sewage disposal, schools and roads. 
While other resources are needed to support the human use of land, those four have the most 
direct relationship to physical development, and are the most critical in an urban context. 

 
The Resource Management System uses three levels of alert to identify potential and 
progressively more immediate urban resource deficiencies. The alerts are intended to occur 
while sufficient time is available for correcting a shortage before a crisis develops. 
Threshold population levels corresponding to the three levels of concern have been defined 
for the basic resources of each community. When resource monitoring indicates a threshold 
population level may have been reached, the Planning Department will notify the Board of 
Supervisors. Implementation of a public works project or management techniques would then 
occur only after public hearings on the validity of resource information being used, and 
action by the Board, including the adoption of ordinances if necessary to address specific 
community resource problems. 
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Level I: Resource Capacity Problem. The first indication that a potential resource 
capacity problem exists or is anticipated. A resource problem is identified when either 
the initial area plan resource inventory (where data are sufficiently accurate) or data 
obtained from capacity studies after LUE adoption indicate the capacity of a resource 
will be reached within a time period critical to the particular resource. 

 
Level II: Diminishing Resource Capacity. Reached when a public work project is 
needed to correct a deficiency, and the time needed to complete the project is the same as 
the time when the resource is estimated to reach its maximum safe yield (e.g., remaining 
sewer plant capacity is enough to handle the current growth rate for five more years, 
which is also the time needed to complete a plant expansion project). The primary 
purpose of Level II is to identify the point at which a public work project must be 
initiated, and if necessary, to extend the time available to correct the resource deficiency. 

 
Level III: Resource Capacity Met or Exceeded. This is the most critical level of concern. 
Level III occurs when the capacity (maximum safe yield) of a resource has been met or 
exceeded, and creates a deficiency of sufficient magnitude that drastic actions must be 
taken to protect public health and safety. While the intention of the Resource 
Management System is to entirely avoid reaching Level III through a prior series of 
alerts, it is still possible that such a situation may occur. The alerts are intended to occur 
while sufficient lead time is available for correcting a shortage before a crisis develops. 
Once an alert level has been identified, it is with the discretion of the County Board of 
Supervisors to implement resource management techniques which may range from 
conservation measures and capital improvement programs to develop restrictions. The 
Land Use Element planning area reports identify the existing level of concern based upon 
available information concerning water, sewer, roads and school capacity. … 

 
Coastal Plan Coastal Watersheds Policy 1: Preservation of Groundwater Basins. The long-
term integrity of groundwater basins within the coastal zone shall be protected. The safe 
yield of the groundwater basin, including return and retained water, shall not be exceeded 
except as part of a conjunctive use or resource management program which assures that the 
biological productivity of aquatic habitats are not significantly adversely impacted. [THIS 
POLICY SHALL BE IMPLEMENTED AS A STANDARD.] 

 
Coastal Plan Coastal Watersheds Policy 2: Water Extractions. Extractions, impoundments 
and other water resource developments shall obtain all necessary county and/or state 
permits. All pertinent information on these uses (including water conservation opportunities 
and impacts on in-stream beneficial uses) will be incorporated into the data base for the 
Resource Management System and shall be supplemented by all available private and public 
water resources studies available. Groundwater levels and surface flows shall be maintained 
to ensure that the quality of coastal waters, wetlands and streams is sufficient to provide for 
optimum populations of marine organisms, and for the protection of human health. (Public 
works projects are discussed separately.) [THIS POLICY SHALL BE IMPLEMENTED AS A 
STANDARD.] 
 
Estero Area Plan – Chapter 3 Public Facilities, Services, and Resources 
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A. Water Supply 1. Areawide Water Supply - Policy: Monitor water demand through the 
Resource Management System to assure that new development can be supported by available 
water supplies without depleting groundwater supplies and/or degrading water quality.  
B. Sewage Disposal - Policy: Monitor sewage flows through the Resource Management 
System to assure that new development can be accommodated by sewage disposal capacities. 
 
Estero Area Plan – Chapter 4 Land Use Policies and Programs 
I. Areawide Land Use and Marine Resource Policy 

B. Development Within Resource Capacities 
1. Adequate public or private resource capacities shall be available to serve proposed 
development. Within urban areas, adequate water supply and sewage disposal capacities 
shall be available to serve both existing and potential development within the community 
before approval of new land divisions using those services. Land divisions requiring 
urban service extensions beyond the USL/URL shall be prohibited. 
  

Estero Area Plan – Chapter 7 Planning Area Standards 
VI. Los Osos Urban Area Standards 
COMMUNITYWIDE: The following standards apply to all land uses within the Los 
Osos Urban Reserve Line. 
A. On-Site Wastewater Disposal. New development using on-site wastewater disposal 

systems shall protect coastal water quality and meet the requirements of the Regional 
Water Quality Control Board. 

 
CZLUO 23.04.430 - Availability of Water Supply and Sewage Disposal Services. A land use 
permit for new development that requires water or disposal of sewage shall not be approved 
unless the applicable approval body determines that there is adequate water and sewage 
disposal capacity available to serve the proposed development, as provided by this section. 
Subsections a. and b. of this section give priority to infilling development within the urban 
service line over development proposed between the USL and URL.…  

The County’s Building and Construction Ordinance (Title 19) is not part of the LCP and 
therefore not part of the standard of review here, but is included because compliance with this 
code remains a requirement to obtain building permits in San Luis Obispo County. Chapter 7 of 
Title 19 includes the County’s water supply verification requirement and retrofit/conservation 
requirements. In addition, Chapter 10 of Title 19 addresses the Baywood Park and Los Osos 
building prohibition areas. These Title 19 chapters are included in Appendix B.  

 
Los Osos Wastewater and Water Supply Issues  
Beginning in the early 1970s, the RWQCB began to raise environmental health and safety 
concerns regarding the use of septic systems in Los Osos.5 In particular, the shallow depth of 

                                                      
5  Septic systems handle sewage by separating the sewage solids from the sewage fluids. Solids are collected in septic tanks and 

eventually pumped out and disposed off-site, while fluids flow directly into on-site soil through septic leach fields. Thus, a 
septic system’s efficiency in neutralizing the liquid waste is dependent on the ability of the soil to treat and disperse sewage 
pollutants. Key controlling factors for soil in this respect include its composition and the vertical distance between leach 
fields and groundwater. When septic systems fail, either by direct leakage or by clogged and/or inoperative leach fields, there 
is high potential for ground and surface water contamination. 
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groundwater in some areas of Los Osos resulted in inadequately treated septic discharges into 
groundwater and surface water, including due to flooding of leach fields in wet weather.6 Such 
discharges have resulted in environmental degradation, including to adjacent Morro Bay (from 
both surface flow and lateral seepage of inadequately treated septic discharge) and to 
groundwater resources more generally.7 Groundwater contamination issues were and are 
compounded by the fact that the Los Osos area obtains its potable water supply from local 
groundwater aquifers. The Los Osos groundwater basin is comprised of multiple aquifer layers 
underlying the Los Osos community and surrounding areas that are the main sources of 
municipal, domestic, and agricultural water for the area. Three separate water purveyors (Los 
Osos Community Services District, Golden State Water Company, and S&T Mutual Water 
Company) extract and provide water from the basin to the Los Osos community. 

The RWQCB took a series of steps to address water contamination concerns, beginning with 
adopting an interim Basin Plan in 1971 that included a provision prohibiting septic system 
discharges in much of Los Osos after 1974. This was done because the RWQCB had found that 
groundwater quality was deteriorating, particularly as it related to increasing concentrations of 
nitrates and fecal coliform bacteria, and that individual septic tank systems were a major 
contributing factor. In 1983, the RWQCB subsequently determined that the situation was 
worsening, and amended the Basin Plan (through Resolution No. 83-13) to prohibit discharge of 
waste from individual and community sewage systems after November 1, 1988 within portions 
of the Baywood Park/Los Osos area known as the “Prohibition Zone.” The subject property is 
located within the RWQCB designated Prohibition Zone. 

As of January 8, 1988, the RWQCB also established a discharge moratorium that effectively 
halted all new construction and all major expansions of existing development until a solution to 
the septic tank pollution problem could be developed and implemented. Even so, the identified 
problems have continued. According to the RWQCB, as a general guideline, septic systems are 
normally limited to one residential system per acre. In many areas of Los Osos, the density is 
more than ten times that limit.8 

After adoption of Order 83-13, RWQCB staff directed County staff to stop issuing permits for 
additional onsite septic systems within the Prohibition Zone, as well as permits that would 
increase the amount of waste discharged from onsite systems. Thus, since 1988, the Los Osos 
community has essentially been under a building moratorium that has prohibited development of 
undeveloped properties. The County has approved remodels in Los Osos only if those projects 
would not increase the amount of waste discharged from onsite septic systems. Specifically, no 
additional plumbing fixtures and no additional bedrooms, which would possibly increase 
                                                      
6  For example, in the low-lying Baywood Park area of Los Osos few of the septic systems can meet RWQCB criteria for 

separation between the bottom of a leach field and groundwater. In addition, many of the smaller lots in Los Osos are too 
small for leach fields, and as a result they utilize deeper seepage pits that also can lead to inappropriate discharge to 
groundwater.  

7  Sewage contains a variety of constituents of significant concern to human and environmental health and safety, including 
primarily nitrates, bacteria (such as fecal coliform), and viruses. Excessive nitrate levels can lead to health problems and can 
also cause algal blooms in surface water, which consume large quantities of dissolved oxygen resulting in adverse impacts to 
aquatic life. Bacteria and viruses likewise pose potential health risks from direct contact with and ingestion of contaminants 
in surface and ground water, as well as through secondary consumption (e.g., eating contaminated shellfish). 

8  Central Coast Regional Water Quality Control Board website, Los Osos Enforcement Actions and Information page: 
http://www.waterboards.ca.gov/centralcoast/water_issues/programs/los_osos/index.shtml 
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occupancy, are allowed in remodels. The County has allowed remodels and additions that in 
some cases increased house sizes without increasing the numbers of bathrooms, bedrooms, or 
plumbing fixtures. In addition, between 1988 and 2005, the RWQCB issued numerous cease-
and-desist orders (CDOs) against the owners of individual sewage disposal systems within the 
Prohibition Zone that continued to discharge waste. Some of these CDOs have been litigated and 
settled and some are still ongoing.  
 
In addition to contamination issues, the Los Osos groundwater basin has been in an overdraft 
state and experiencing seawater intrusion beginning as early as the 1970s. As a result of these 
ongoing water supply and quality problems, LCP policies were developed that require, among 
other things, that new development: 1) demonstrate the availability of adequate water and 
sewage disposal capacity; 2) protect the long-term integrity of groundwater basins; 3) protect 
coastal water quality and meet the requirements of the RWQCB; and 4) maintain groundwater 
levels to ensure that the quality of coastal waters is sufficient for biological resources and human 
health. LCP policies also prioritize development and growth within the urban services line (USL) 
to reduce the burden on the groundwater supply, and also envision a future wastewater treatment 
plant to help address water quality problems in the basin.  

The LCP also includes a Resource Management System (RMS) that serves to facilitate planning 
by allowing communities to anticipate resource needs and the County to take action to protect 
communities’ economic interests, public health and safety, and the long-term availability of 
essential resources, including with respect to water supply and wastewater disposal. The RMS 
System uses three Levels of Alert (also called Levels of Severity - LOS) to identify potential and 
progressively more immediate resource deficiencies. The LCP defines Alert Level III as “when 
the capacity (maximum safe yield) of a resource has been met or exceeded. At Level III there is a 
deficiency of sufficient magnitude that drastic actions may be needed to protect public health and 
safety.” The County’s most recent biennial RMS Resource Summary Report (2010-2012) 
identified LOS III for both water supply and wastewater in Los Osos on account of the ongoing 
seawater intrusion, overpumping and exceedance of safe yield,9 and contamination issues 
described above.  
 
With respect to water supply, the best available scientific data regarding safe yield of the basin 
indicates that there is inadequate water supply to accommodate both existing demand and all 
development that would be allowed on presently vacant parcels within the USL. The 2013 Draft 
Basin Plan for the Los Osos Groundwater Basin (“the Basin Plan”) was prepared by San Luis 
Obispo County and the three water purveyors in Los Osos as part of an adjudication of water 
resources in the basin. The Basin Plan identifies seven action programs, including related 
groundwater monitoring, water efficiency, water reinvestment, and supplemental water, to bring 
the basin into sustainability. According to the Basin Plan, groundwater production from the basin 
has been unsustainable since the late 1970s, and despite significant efforts to reduce water 
withdrawals, the basin continues to be over-pumped today. As described in the Basin Plan, the 
total production from the groundwater basin in 2012 was 2,610 acre-feet, in excess of the Basin 

                                                      
9  Safe yield, also referred to as ‘sustainable yield,’ is the amount of water that can be extracted from the basin without 

potentially adversely impacting the long-term health of the basin. 
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Plan’s estimated sustainable yield for that year of 2,450 acre-feet.10 The LCP’s Estero Plan, 
which was certified by the Commission in 1988, estimated safe yield between 1,300 and 1,800 
acre-feet per year. Under either estimate, the groundwater basin is being overdrafted. This is of 
particular concern in light of the LCP policies described above that specifically require the 
preservation and protection of groundwater basins.  

To address the water supply issues in Los Osos, the County currently requires new development 
within the USL to offset its water demand at a 2:1 ratio (as required by Title 19 of the Municipal 
Code (Appendix B)). In such cases, projects pay in-lieu fees to improve the water efficiency of 
existing development, in theory resulting in no additional increase of water withdrawals from the 
basin. Both the County and the Coastal Commission have viewed this as a temporary measure 
until such time that a communitywide solution is adopted and funded under the Basin Plan and 
have found that such an approach is consistent with the requirements of CZLUO Section 
23.04.430. 

Various wastewater collection and treatment projects were proposed from the late 1980s onward 
to address the water quality problems with individual septic systems in Los Osos. In 2010, the 
final Los Osos Wastewater Project (LOWWP) was approved by the Coastal Commission.11 
Construction on the approved wastewater treatment plant began in August 2012 and the project 
is scheduled to be operational in the spring of 2016.12 The LOWWP is intended to serve all 
developed parcels in Los Osos (approximately 4,000), and the CDP approval included a specific 
prohibition against wastewater service to undeveloped properties in the service area 
(approximately 701 parcels) unless and until the Estero Area Plan is amended to identify new 
buildout limits for the Los Osos community. Special Condition 6 from the LOWWP CDP states:  

6. Wastewater Service to Undeveloped Properties. Wastewater service to undeveloped 
properties within the service area shall be prohibited unless and until the Estero Area Plan is 
amended to identify appropriate and sustainable buildout limits, and any appropriate 
mechanisms to stay within such limits, based on conclusive evidence indicating that adequate 
water is available to support development of such properties without adverse impacts to 
ground and surface waters, including wetlands and all related habitats.  

 

The County’s approval of the LOWWP, the conditions of which were incorporated into the 
Commission’s CDP approval, also included a similar requirement: 

86. No Service to Undeveloped Properties. …To prevent the wastewater treatment system 
from inducing growth that cannot be safety sustained by available water supplies, the sewer 
authority is prohibited from providing service to existing undeveloped parcels within the 
service area, unless and until the Estero Area Plan is amended to incorporate a sustainable 
buildout target that indicates that there is water available to support such development 

                                                      
10  See Los Osos Community Services District website link to Public Review Draft for the Basin Plan for the Los Osos 

Groundwater Basin, January 2015: 
http://www.slocountywater.org/site/Water%20Resources/Reports/pdf/Los%20Osos%20Basin%20Plan.pdf.  

11  CDP number A-3-SLO-09-055/069. 
12  Email from Matt Janssen, San Luis Obispo County Building Division Manager to Katie Butler, Coastal Commission Coastal 

Planner December 3, 2014. 
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without impacts to wetlands and habitats. 

The County has prepared a public review draft Los Osos Community Plan (dated January 30, 
2015) (to be inserted into the Estero Area Plan) that would constitute the required LCP 
amendment. The draft Community Plan includes a requirement for successful completion and 
implementation of the Basin Plan programs (described above) that would be required prior to 
approval of any new development. The Community Plan will also need to include the mitigations 
from the Habitat Conservation Plan (HCP), which was also required by the conditions of the 
LOWWP CDP (County Condition No. 92). This HCP is required for the remaining habitat within 
the Los Osos area where development might be considered, including habitat remaining on 
individual vacant lots (such as the subject parcels), prior to providing wastewater treatment 
service to undeveloped parcels. The HCP is intended to act as an overall conservation program 
that would address sensitive species and habitats in Los Osos in light of the impacts associated 
with buildout of the community. The County is prohibited from providing service to 
undeveloped parcels until an LCP amendment that includes the required HCP mitigations is 
certified by the Commission. In terms of timing, the County expects a final HCP sometime in 
2017.13 According to the County, the County will need to wait until the HCP is completed before 
finalizing the LCP amendment and submitting the amendment for Coastal Commission 
submittal. Once the LCP amendment is certified and in effect, the draft LCP policies regarding 
the groundwater basin require successful completion and implementation of the specific 
programs identified in the Basin Plan. According to the Basin Plan, full implementation of the 
programs is not expected until 2019. Given the amount of time still required for completion of 
the HCP, the LCP amendment, and Basin Plan programs, the County’s best estimate for when 
the undeveloped parcels might be able to begin connections to the community sewer system is at 
least five more years (i.e., approximately 2020).14  

An important part of the required Los Osos LCP update is to identify which properties lie within 
the developable urban area and thus are going to be allowed to ultimately connect to the sewer 
system. The Applicant’s property is in an undeveloped ESHA area bordering Morro Bay, and it 
is not clear at this time whether the Applicant’s property will be within the area allowed to 
connect, and this will not be decided until the LCP is updated, for reasons described below.  

Wastewater Analysis 
The LCP requires that adequate public or private service capacities be available to serve new 
development (Coastal Plan Public Works Policy 1, Estero Area Plan Chapters 3 and 4 policies 
listed above, and CZLUO Section 23.04.430). In addition, Coastal Plan Public Works Policy 1 
also requires a finding that sufficient services exist to serve new development given the 
outstanding commitment to existing lots within the USL. The LCP also includes policies that 
require protection of the long-term integrity of the groundwater basins (Coastal Plan Coastal 
Watersheds Policy 1) and describes the County’s Resource Management System (RMS) Levels 
of Alert which address sewage disposal, among other community resource problems.  
 
The undeveloped project site is located within the RWQCB septic Prohibition Zone described 

                                                      
13  Personal communication from Kerry Brown, San Luis Obispo County Planner, to Katie Butler, Coastal Commission Coastal 

Planner March 12, 2015.  
14  Id. 
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above. As such, new septic systems are not allowed, and therefore onsite wastewater disposal is 
not an option for the project. Instead, the Applicant proposes to connect the two residences to the 
community sewer system that is currently under construction. As described above, once 
construction of the LOWWP and all associated infrastructure (collection lines, etc.) is completed, 
the approximately 4,000 existing developed parcels in the LOWWP service area may connect to 
the system. As described above, however, undeveloped properties cannot connect until (1) the 
LCP is updated, and (2) the updated LCP allows for those properties to be connected to the 
sewer. With respect to the latter, the LCP update is intended to define the area in which infill 
development is going to be allowed (and covered by the HCP). Those boundaries are only now 
available in draft form, and will not be final until approved and certified as part of the LCP by 
the Coastal Commission. It is not clear at the current time whether the subject parcels will be in 
the in-fill development area. Given they are completely ESHA and located outside of the existing 
developed area, it is possible that they will not be identified as in-fill development sites in that 
regard.  
 
In short, there is not adequate wastewater service available to serve the proposed development, 
and it cannot be found consistent with the LCP on this point. It is possible that the Applicant may 
be allowed to connect to the under-construction sewer system, but it is not certain and it will not 
be known until the LCP is updated and sewer service to undeveloped properties consistent with 
the LCP update is allowed.  
 
The Applicant states that he is not subject to the conditions of the LOWWP CDP for 
undeveloped parcels because he claims to have maintained County building permits for the site 
since the 1980s (although the site remains physically undeveloped). The building permit issue 
has been discussed for many years as it relates to onsite septic for the site. RWQCB staff has 
provided a number of comments related to development of the project site beginning in 1988 
(see Exhibit 5). The primary subject of communications between the Applicant, RWQCB, and 
the County regarding wastewater treatment for the site has been whether or not the project would 
be subject to the building moratorium or is “grandfathered” in because of building permits 
obtained prior to the moratorium date. Obviously the question of timing and the septic 
moratorium is no longer relevant because the Applicant is no longer proposing onsite septic 
systems, but the Applicant believes that the presence of building permits puts his sites in the 
developed parcel category for purposes of the community sewer.  
 
The building permits at issue relate to the original CDPs (CDPs 4-87-115 and 4-87-117) that 
were revoked by the Commission in 1988. In a December 9, 1988 letter to the County (a month 
following Coastal Commission revocation of their CDP approvals for the site), RWQCB staff 
stated that if building permits were issued prior to the January 8, 1988 moratorium and remained 
valid since that time, that the project could be considered to be “existing.” The County, in a 
December 27, 1988 letter to the Applicant, subsequently determined that the building permits 
were deemed “frozen” until the Applicant resolved “problems” with the Coastal Commission. 
The next written correspondence, dated September 30, 1994 from the RWQCB on the 
Administrative Draft EIR for the current project states that the previous building permits were 
suspended (as stated by the County), and then reactivated in March 1992. The RWQCB then 
states that because these permits did not remain valid (and hence necessitated “reactivation”) that 
the project must be considered a new project and would be subject to the moratorium.  
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Between 1994 and 2005, several letters were exchanged between the RWQCB and the County 
concluding that the building permits had been “frozen,” and as recently as 2012, the County sent 
a letter to the Los Osos Community Services District once again stating that the building permit 
applications remain “suspended” due to pending approval by the Coastal Commission. In 
response to a request by Commission staff, the County sent a final determination via email on 
December 3, 2014 reiterating that the building permits were frozen, and on December 10, 2014 
clarified to Commission staff and the Applicant via email that the permits have suspended status, 
but that the Applicant did not have “valid” County building permits because they were never 
issued. More importantly, the County stated in that email that, in terms of the community sewer, 
it was their opinion that the project parcels are subject to the LOWWP CDP Special Condition 
No. 6 because no development exists on the site.  
 
It is clear that the issue of building permits for this site has created confusion over the past 26 
years, largely because of interpretation by various staff members at both the County and 
RWQCB. It is the Commission’s position that valid building permits do not exist for the site 
because building permits cannot be issued in the Coastal Zone absent first having received an 
approved CDP. As stated above, CDPs 4-87-115 and 4-87-117 were revoked by the Commission 
on November 15, 1988. The subject building permits are associated with these original CDP 
actions. Given that the Commission revoked the CDPs, there are no CDP approvals to which the 
building permits would be associated. Thus, any building permits that might have been 
associated with these two CDPs became null and void when the Commission revoked the CDPs 
because a building permit in the coastal zone must be associated with an approved CDP.  
 
In addition, the building permit question is irrelevant to the question of whether or not the site is 
physically developed for purposes of LOWWP CDP Special Condition No. 6 and County Special 
Condition Nos. 86 and 92. The site is clearly undeveloped. No structures, paving, or other 
physical development exist on either parcel. The development that is the subject of this current 
CDP application would be the first physical development to occur on the site. LOWWP Special 
Condition No. 6 and County Special Condition No. 86 specifically apply to “undeveloped 
properties.” In adopting and incorporating these conditions, the Commission did not intend to 
mean properties that may have existing entitlements (which this project does not), properties at 
some stage of permit review, and/or properties in the pipeline for development.  
 
An urgent need exists to connect the 4,000 or so developed parcels in Los Osos to the 
community sewer system. Those parcels are currently using onsite septic systems that are 
contributing to ongoing and worsening groundwater contamination of the basin. The remaining 
undeveloped and infill parcels equal a significant amount of development potential, and the 
Commission’s findings related to LOWWP Special Condition No. 6 and County Condition Nos. 
86 and 92 describe the importance of identifying appropriate and sustainable buildout limits for 
the Los Osos community. Both conditions require undeveloped and infill properties to wait until 
such buildout limits, and any appropriate mechanisms to stay within such buildout limits, are 
established through the LCP. Furthermore, the required amendment of the Estero Area Plan to 
address buildout limits and the required adoption of an HCP that addresses sensitive habitat on 
undeveloped parcels may yield a lesser amount of actual developable parcels. In other words, 
sites such as this with significant habitat resources, close proximity to the Morro Bay National 
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Estuary, on the urban fringe, and an existing sensitive resource overlay (all as discussed below in 
the ESHA section) may be prohibited or severely restricted from developing in the future.  
 
At this time, the proposed project cannot be found consistent with Coastal Plan Public Works 
Policy 1, Estero Area Plan Chapters 3 and 4 policies, and CZLUO Section 23.04.430, which 
require adequate public services for new development, because no wastewater treatment is 
available to serve the proposed residences. New development on these, as well as the numerous 
other undeveloped parcels in Los Osos, may be permitted once all the required planning steps 
have been completed, but it is not appropriate at this time to approve development without the 
necessary wastewater services. Approval of a sewer connection for this undeveloped site prior to 
completion of the required planning steps would also be inconsistent with the Coastal Plan 
Public Works Policy 1 requirement to ensure that there are sufficient services to serve new 
development, especially given the already outstanding commitment of the LOWWP to serve 
existing developed lots within the USL. Connection of existing developed lots to the community 
sewer is an immediate priority for the County given the longstanding problems with those lots’ 
septic systems. Furthermore, onsite septic systems for the project would not be approvable by the 
RWQCB and would be inconsistent with additional LCP requirements to protect coastal water 
quality (Coastal Plan Coastal Watersheds Policy 2 and Estero Area Plan Chapter 7, Los Osos 
Urban Area Standards). As such, the Commission denies the Applicant’s CDP request based on 
lack of available wastewater treatment and resultant inconsistency with the LCP’s public service 
policies and standards.  
 
Water Supply Analysis 
 As described above, the project site is located within the USL and within an area designated 
RMS Alert Level III for water. Water supply for the project would be provided by the Los Osos 
Community Services District (LOCSD). The LOCSD issued a conditional intent-to-serve letter 
for the project in July 2000 and again in November 2006, both of which expired after one year. 
The Applicant applied to the LOCSD again in February 2011 and was issued another conditional 
intent-to-serve letter in August 2012 that included a number of special conditions that the 
LOCSD found necessary for the protection and management of the groundwater basin and 
protection of the health and safety of area residents. These conditions included written 
verification from the RWQCB that the project is consistent with the current Basin Plan, written 
verification from the County that the project meets all current County requirements for 
construction, and written verification from the Coastal Commission that the project has been 
granted a CDP and that it is consistent with all applicable conditions of the LOWWP CDP. The 
LOCSD granted a one-year extension in July 2013 that expired in July 2014. The Applicant 
received a two-year extension of this conditional intent-to-serve letter on December 18, 2014.  

As described above, water extractions from the Los Osos Groundwater Basin exceed safe yield, 
resulting in inadequate water supply capacity to support existing water demand in Los Osos. 
Coastal Plan Public Works Policy 1 and the Estero Area Plan require new development to 
demonstrate adequate public service capacity to serve the development. CZLUO Section 
23.04.430 requires the applicable approval body to determine that there is adequate water 
available to serve the proposed development. CZLUO Section 23.04.430 also gives priority to 
infill development within the USL over development proposed between the USL and the urban 
reserve line (URL).  
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In 2008, the County adopted an ordinance (Section 19.07.042 of Title 19 of the Municipal Code 
– see Appendix B) that requires new development in Los Osos to save twice the amount of 
water it will use. When the ordinance was adopted, the average water use per existing residential 
connection in Los Osos and the amount of water each new house would use was calculated at 
approximately 0.34 acre feet per household per year, or 303 gallons per day.15 This section of 
Title 19 was designed to be overly conservative and require new residences to retrofit enough 
residences to save 900 gallons per day, effectively saving three times the amount of water used. 
As of April 2014, after six years of communitywide retrofitting, the average household water use 
in Los Osos is 0.17 acre feet per year, or approximately 150 gallons per day, which is half of 
what it was in 2008.16 Per the LOWWP CDP, the goal is to get that down to 50 gallons per day. 
According to the County, retrofitting opportunities are far fewer than in 2008, but recently 
adopted state standards for new construction require residences to use approximately 0.15 acre 
feet per year, further reducing demand. So while retrofitting opportunities are diminishing, new 
residences are more water efficient. The County has indicated that the retrofit program was never 
intended to allow substantial development in Los Osos, but instead has allowed the County to 
issue one to two building permits a year for new residences (outside the RWQCB septic 
prohibition zone) until a communitywide solution for water supply is adopted and funded.17,18  

The County and the Commission view the retrofitting effort through Title 19 as a temporary 
measure to reduce water demand in the community until the Basin Management Plan is 
implemented. Although Title 19 is not part of the LCP and therefore not part of the standard of 
review for this project, compliance with this municipal code provision reduces existing water 
demand by reducing water currently used by existing development. As such, the Commission 
could find that the proposed project is consistent with the requirements of the LCP, namely 
Public Works Policy 1 and CZLUO Section 23.04.430. However, because the project is being 
denied because of lack of wastewater treatment, the requisite water supply findings for approval 
are not needed at this time.  

Conclusion 
In conclusion, the proposed project cannot be found consistent with the LCP’s public service 
capacity policies with respect to wastewater treatment because no wastewater service is available 
for the project. The site may be able to connect to the community sewer system once 
construction of the system and the required planning steps for undeveloped properties are 
completed, but it is unknown when that will occur. It is also speculative at this time to presume 
that all of the undeveloped properties in Los Osos, including these parcels, will be allowed to 
develop once the LCP amendment and HCP are completed. Those processes may yield new 
development restrictions for properties such as these that contain significant habitat resources. 
As such, the project cannot be approved consistent with the LCP requirement for available and 
adequate public services, and the project is denied. Although special conditions, including a 
condition to comply with Title 19 retrofitting requirements, could potentially bring the project 
                                                      
15  Email from Schani Siong, San Luis Obispo County Department of Planning and Building to Daniel Robinson, Coastal 

Commission Coastal Planner, April 22, 2014.  
16  Id. 
17  Id. 
18  Between 2008 and 2013, the County issued 11 building permits in Los Osos for new SFDs outside the RWQCB septic 

prohibition zone. 



A-3-SLO-98-061 (Wolcott Residences) 
 

19 

into conformance with the LCP’s water supply policies, such a condition is not appropriate at 
this time given the project’s inconsistency with the LCP’s wastewater availability policies, which 
require denial of the proposed project. 

E. BIOLOGICAL RESOURCES 
The LCP includes strong protections for the County’s biological resources. Applicable policies 
from the LCP include: 

Coastal Plan ESHA Policy 1: Land Uses Within or Adjacent to Environmentally Sensitive 
Habitats New development within or adjacent to locations of environmentally sensitive 
habitats (within 100 feet unless sites further removed would significantly disrupt the habitat) 
shall not significantly disrupt the resource. Within an existing resource, only those uses 
dependent on such resources shall be allowed within the area. [THIS POLICY SHALL BE 
IMPLEMENTED PURSUANT TO SECTIONS 23.07.170-178 OF THE COASTAL ZONE 
LAND USE ORDINANCE (CZLUO).] 
 
Coastal Plan ESHA Policy 2: Permit Requirement As a condition of permit approval, the 
applicant is required to demonstrate that there will be no significant impact on sensitive 
habitats and that proposed development or activities will be consistent with the biological 
continuance of the habitat. This shall include an evaluation of the site prepared by a 
qualified professional which provides: a) the maximum feasible mitigation measures (where 
appropriate), and b) a program for monitoring and evaluating the effectiveness of mitigation 
measures where appropriate. [THIS POLICY SHALL BE IMPLEMENTED PURSUANT TO 
SECTIONS 23.07.170-178 OF THE CZLUO.] 
 
Coastal Plan Wetland Policy 7: Protection of Environmentally Sensitive Habitats Coastal 
wetlands are recognized as environmentally sensitive habitat areas. The natural ecological 
functioning and productivity of wetlands and estuaries shall be protected, preserved and 
where feasible, restored. [THIS POLICY SHALL BE IMPLEMENTED PURSUANT TO 
SECTIONS 23.07.170-178 OF THE CZLUO.] 
 
Coastal Plan Wetland Policy 8: Principally Permitted Use Principally permitted uses in 
wetlands are as follows: hunting, fishing and wildlife management; education and research 
projects. [THIS POLICY SHALL BE IMPLEMENTED PURSUANT TO SECTIONS 
23.07.170-172 OF THE CZLUO.] 
 
Coastal Plan Wetland Policy 13: Diking, Dredging or Filling of Wetlands All diking, 
dredging and filling activities shall conform to the provisions of Section 30233, 30411 and 
30607.1 of the Coastal Act. These policies establish the appropriate uses, criteria for 
evaluation of a project and requirements for restoration or replacement. Allowable activities 
within open coastal waters, wetlands (with the exception of Morro Bay and the Santa Maria 
River mouth), estuaries and lakes include: 
a. New or expanded port, energy, and coastal dependent industrial facilities, including 
commercial fishing facilities. 
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b. Maintenance dredging of existing, or restoring previously dredged, depths in existing 
navigational channels, turning basins, vessel berthing and mooring areas, and boat 
launching ramps. 
c. In wetlands areas only, entrance channels for new or expanded boating facilities, and in a 
degraded wetland, identified by the Department of Fish and Game pursuant to subdivision 
(b) of Section 30411 for boating facilities if, in conjunction with such boating facilities, a 
substantial portion of the degraded wetland is restored and maintained as a biologically 
productive wetland; provided, however, that in no event shall the size of the wetland area 
used for such boating facility, including berthing space, turning basins, necessary 
navigational channels, and any necessary support service facilities be greater than 25 
percent of the total wetland area to be restored. 
d. In open coastal waters, other than wetlands, including streams, estuaries and lakes, new 
or expanded boating facilities. 
e. Incidental public service purposes, including but not limited to, burying cables and pipes 
or inspection of piers and maintenance of existing intake and outfall lines. 
f. Mineral extraction, including sand for restoration of beaches, except in environmentally 
sensitive areas. 

g. Restoration purposes. 
h. Nature study, aquaculture, or similar resource-dependent activities. 
i. Maintenance of flood control facilities by permit. 

 
Coastal Plan Wetland Policy 16: Adjacent Development Development adjacent to coastal 
wetlands shall be sited and designed to prevent significant impacts to wetlands through 
noise, sediment or other disturbances. Development shall be located as far away from the 
wetland as feasible, consistent with other habitat values on the site. [THIS POLICY SHALL 
BE IMPLEMENTED PURSUANT TO SECTION 23.07.172 OF THE CZLUO.] 
 
Coastal Plan Wetland Policy 17: Wetland Buffer In new development, a buffer strip shall be 
required and maintained in natural condition along the periphery of all wetlands. This shall 
be a minimum of 100 feet in width measured from the upland extent of the wetland unless a 
more detailed requirement for a greater or lesser amount is included in the LUE or the LUO 
would allow for adjustment to recognize the constraints which the minimum buffer would 
impose upon existing subdivided lots. If a project involves substantial improvements or 
increased human impacts, necessitating a wide buffer area, it shall be limited to utility lines, 
pipelines, drainage and flood control facilities, bridges and road approaches to bridges, and 
roads when it can be demonstrated that: a) alternative routes are infeasible or more 
environmentally damaging, and b) the adverse environmental effects are mitigated to the 
maximum extent feasible. Access paths and/or fences necessary to protect habitats may also 
be permitted. The minimum buffer strip may be adjusted by the county if the minimum 
setback standard would render the parcel physically unusable for the principal permitted 
use. To allow a reduction in the minimum standard set-back, it must be found that the 
development cannot be designed to provide for the standard. When such reductions are 
permitted, the minimum standard shall be reduced to only the point at which the principal 
permitted use (development), modified as much as is practical from a design standpoint, can 
be accommodated. At no point shall this buffer be less than 25 feet. [THIS POLICY SHALL 
BE IMPLEMENTED PURSUANT TO SECTION 23.07.172 OF THE CZLUO.] 
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Coastal Plan Terrestrial Environments Policy 29: Protection of Terrestrial Habitats 
Designated plant and wildlife habitats are environmentally sensitive habitat areas and 
emphasis for protection should be placed on the entire ecological community. Only uses 
dependent on the resource shall be permitted within the identified sensitive habitat portion of 
the site. Development adjacent to environmentally sensitive habitat areas and holdings of the 
State Department of Parks and Recreation shall be sited and designed to prevent impacts 
that would significantly degrade such areas and shall be compatible with the continuance of 
such habitat areas. [THIS POLICY SHALL BE IMPLEMENTED PURSUANT TO SECTION 
23.07.176 OF THE CZLUO.] 
 
Coastal Plan Terrestrial Environments Policy 30: Protection of Native Vegetation Native 
trees and plant cover shall be protected wherever possible. Native plants shall be used where 
vegetation is removed. [THIS POLICY SHALL BE IMPLEMENTED PURSUANT TO 
SECTION 23.07.176 OF THE CZLUO.] 
 
Coastal Plan Terrestrial Environments Policy 35: Protection of Vegetation Vegetation 
which is rare or endangered or serves as cover for endangered wildlife shall be protected 
against any significant disruption of habitat value. All development shall be designed to 
disturb the minimum amount possible of wildlife or plant habitat. [THIS POLICY SHALL BE 
IMPLEMENTED PURSUANT TO SECTION 23.07.176 OF THE CZLUO.] 
 
CZLUO 23.11.030 – Definitions: 
Environmentally Sensitive Habitat Area (Mapped ESHA). A type of Sensitive Resource 
Area where plant or animal life or their habitats are either rare or especially valuable 
because of their special nature or role in an ecosystem and which could easily disturbed or 
degraded by human activities and development. They include wetlands, coastal streams and 
riparian vegetation, terrestrial and marine habitats and are mapped as Land Use Element 
combining designations. Is the same as an Environmentally Sensitive Habitat. [Amended 
2004, Ord. 3048] 
 
Environmentally Sensitive Habitat Area (Unmapped ESHA). A type of Sensitive Resource 
Area where plant or animal life or their habitats are either rare or especially valuable 
because of their special nature or role in an ecosystem and which could easily be disturbed 
or degraded by human activities and development. They include, but are not limited to, 
known wetlands, coastal streams and riparian vegetation, terrestrial and marine habitats 
that may not be mapped as Land Use Element combining designations. The existence of 
Unmapped ESHA is determined by the County at or before the time of application 
acceptance and shall be based on the best available information. Unmapped ESHA includes 
but is not limited to: 

a. Areas containing features or natural resources when identified by the County or 
County approved expert as having equivalent characteristics and natural function as 
mapped other environmental sensitive habitat areas; 
b. Areas previously known to the County from environmental experts, documents or 
recognized studies as containing ESHA resources; 
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c. Other areas commonly known as habitat for species determined to be threatened, 
endangered, or otherwise needing protection. [Amended 2004, Ord. 3048] 
 

CZLUO 23.07.164 - SRA Permit and Processing Requirements 
e. Required findings: Any land use permit application within a Sensitive Resource Area shall 
be approved only where the Review Authority can make the following required findings: 

(1) The development will not create significant adverse effects on the natural features of 
the site or vicinity that were the basis for the Sensitive Resource Area designation, and 
will preserve and protect such features through the site design. 
(2) Natural features and topography have been considered in the design and siting of all 
proposed physical improvements. 
(3) Any proposed clearing of topsoil, trees, or other features is the minimum necessary to 
achieve safe and convenient access and siting of proposed structures, and will not create 
significant adverse effects on the identified sensitive resource. … 

 
CZLUO 23.07.170 - Environmentally Sensitive Habitats 
b. Required findings: Approval of a land use permit for a project within or adjacent to an 
Environmentally Sensitive Habitat shall not occur unless the applicable review body first 
finds that: 

(1) There will be no significant negative impact on the identified sensitive habitat and the 
proposed use will be consistent with the biological continuance of the habitat. 
(2) The proposed use will not significantly disrupt the habitat. 

 
e. Development standards for environmentally sensitive habitats. All development and land 
divisions within or adjacent to an Environmentally Sensitive Habitat Area shall be designed 
and located in a manner which avoids any significant disruption or degradation of habitat 
values. This standard requires that any project which has the potential to cause significant 
adverse impacts to an ESHA be redesigned or relocated so as to avoid the impact, or reduce 
the impact to a less than significant level where complete avoidance is not possible. 

(1) Development within an ESHA. In those cases where development within the ESHA 
cannot be avoided, the development shall be modified as necessary so that it is the least 
environmentally damaging feasible alternative. Development shall be consistent with the 
biological continuance of the habitat. Circumstances in which a development project 
would be allowable within an ESHA include: 

i. Resource dependent uses. New development within the habitat shall be limited to 
those uses that are dependent upon the resource. 

 
CZLUO 23.07.172 - Wetlands 
Development proposed within or adjacent to (within 100 feet of the upland extent of) a 
wetland area shown on the Environmentally Sensitive Habitat Maps shall satisfy the 
requirements of this section to enable issuance of a land use or construction permit. These 
provisions are intended to maintain the natural ecological functioning and 
productivity of wetlands and estuaries and where feasible, to support restoration of degraded 
wetlands. 
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a. Location of development: Development shall be located as far away from the wetland as 
feasible, provided that other habitat values on the site are not thereby more adversely 
affected. 
b. Principle Permitted Uses in wetlands: Hunting, fishing, wildlife management, education 
and research projects. 
c. Department of Fish and Game review. The State Department of Fish and Game shall 
review all applications for development in or adjacent to coastal wetlands and recommend 
appropriate mitigation measures where needed which should be incorporated in the project 
design. 
d. Wetland setbacks: New development shall be located a minimum of 100 feet from the 
upland extent of all wetlands, except as provided by subsection d(2). If the biological report 
required by Section 23.07.170 (Application Content) determines that such setback will 
provide an insufficient buffer from the wetland area, and the applicable approval body 
cannot make the finding required by Section 23.07.170b, then a greater setback may be 
required. 

(1) Permitted uses within wetland setbacks: Within the required setback buffer, 
permitted uses are limited to passive recreation, educational, existing non-structural 
agricultural development in accordance with best management practices, utility lines, 
pipelines, drainage and flood control of facilities, bridges and road approaches to 
bridges to cross a stream and roads … 
(2) Wetland setback adjustment: The minimum wetland setback may be adjusted through 
Minor Use Permit approval (but in no case shall be less than 25 feet), provided that the 
following findings can be made: 

(i) The site would be physically unusable for the principal permitted use unless the 
setback is reduced. 
(ii) The reduction is the minimum that would enable a principal permitted use to be 
established on the site after all practical design modifications have been considered. 
(iii) That the adjustment would not allow the proposed development to locate closer 
to the wetland than allowed by using the stringline setback method pursuant to 
Section 23.04.118a of this title. 

 
CZLUO 23.07.176 - Terrestrial Habitat Protection: 
The provisions of this section are intended to preserve and protect rare and endangered 
species of terrestrial plants and animals by preserving their habitats. Emphasis for 
protection is on the entire ecological community rather than only the identified plant or 
animal. 
a. Protection of vegetation. Vegetation that is rare or endangered, or that serves as habitat 
for rare or endangered species shall be protected. Development shall be sited to minimize 
disruption of habitat. 

 
Analysis 

Site Characteristics 
The 0.2 and 0.4-acre project sites plus the approximately 0.4-acre County right-of-way are 
located on the southern shore of the Morro Bay National Estuary in an undeveloped area just past 
the edge of the northern end of the Baywood Park residential neighborhood. The most recent 
botanical survey of the site was conducted in April 1993 by BioSystems Analysis, Inc. and an 
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earlier botanical survey was conducted by David Keil in June-July 1987. The results of these 
surveys are included in the 1997 FEIR prepared for the project. The site is comprised of five 
primary habitat types: pygmy oak woodland, central coastal scrub, central coast arroyo riparian 
forest, coastal brackish marsh, and ruderal (see Exhibit 6). The majority of the parcels are 
mapped as a Sensitive Resource Area (SRA) and wetland ESHA on the Los Osos URL 
Combining Designations Map of the LCP (see Exhibit 7).  

The pygmy oak woodland on the site is dense woodland (with a tree cover of nearly 100%) 
comprised of gnarled coast live oaks (generally 10-20 feet high) with limited understory. Pygmy 
oak woodland occupies the northern two-thirds of the County right-of-way and extends into the 
northeast corner and southern boundaries of APN 038-052-026 (Lots 1 and 32). In total, this 
habitat type comprises 0.14 acre of the project sites and right-of-way. Pygmy oak woodlands 
have limited distribution within San Luis Obispo County. The project site is contiguous with the 
pygmy oak woodland that is part of the protected El Moro Elfin Forest, a 90-acre natural area 
owned by the County and the California Department of Parks and Recreation. This habitat type 
has been designated as a highly sensitive habitat by the San Luis Obispo County LCP and is 
listed as sensitive in the California Natural Diversity Database (CNDDB). 

Central coast scrub is characterized by a moderately-dense to dense shrub cover and variable, but 
generally moderately-dense herb cover. On the project site, the scrub habitat is dominated by 
black sage (Salvia mellifera), California sagebrush (Artemisia californica), dune eriogonum 
(Eriogonum parvifolium), spiny redberry (Rhamnus crocea), mock heather (Ericameria 
ericoides), bush monkeyflower (Mimulus aurantiacus), and deerweed (Lotus scoparius). A wide 
variety of herb species also occur in this habitat type on the site, including approximately 30 
suffrutescent wallflower (Erysimum insulare spp. suffrutescens) plants identified during the 1993 
survey. Suffrutescent wallflower is a special status species that is included on List 4 (Plants of 
Limited Distribution – A Watch List) in the California Native Plant Society’s (CNPS) Inventory 
of Rare and Endangered Vascular Plants of California. Central coast scrub occupies a triangular 
area in the eastern portion of the project site and a portion of the right-of-way, for a total of 0.18 
acre. Central coast scrub is a common habitat type in the Los Osos/Baywood region, but is listed 
as sensitive in the CNDDB. 

Central coast arroyo willow riparian forest develops in areas with a permanent groundwater 
supply. The riparian forest at the site is dominated by treelike shrubs such as arroyo willow 
(Salix lasiolepis), California wax myrtle (Morella (previously Myrica) californica), and 
American dogwood (Cornus sericea spp. sericea) and is characterized by dense (80-100%), 
almost impenetrable shrub/tree cover. This habitat type occupies the western two-thirds of the 
project sites for a total of 0.37 acre. Central coast arroyo willow riparian forest is considered 
wetland habitat according to both Federal and State regulations and is listed as a sensitive habitat 
in the CNDDB. 

A thin strip of coastal brackish marsh occurs along the northwest edge of the project sites and 
extends down from the properties toward the open water of Morro Bay, occupying about 0.01 
acre of the project sites. It is dominated by tall, emergent aquatic herbs viscid tule (Scirpus 
acutus) and California tule (Scirpus californicus). This habitat, also called freshwater marsh, is 
best characterized as coastal brackish marsh because it receives both freshwater (from springs 
and groundwater seepage) and salt water (from tidal flow). This habitat is considered a wetland 
according to both Federal and State regulations and is listed as sensitive in the CNDDB.  
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The remainder of the project site, at the end of 10th Street in the right-of-way and in the 
southwest corner of the property, is comprised of ruderal habitat that has been heavily disturbed 
by grading, dumping of dirt and garden waste, and vehicle and foot traffic. These areas are 
vegetated primarily with weedy, non-native species and total 0.07 acre of the project site.  

According to the 1997 FEIR prepared for the project, the habitats on the project sites may 
support a number of Federal and State-listed special-status wildlife species, including, but not 
limited to, California black rail (Lateralus jamaicensis coturniculus), yellow warbler (Dendroica 
petechia), Cooper’s hawk (Accipter cooperi), black legless lizard (Anniella pulchra nigra), 
Morro shoulderband snail (Helminthoglypta walkeriana), and Mimic tyronia/Brackishwater snail 
(Tyronia imitator). However, no comprehensive wildlife surveys for these species have been 
conducted on the sites, except for December 2014 and February 2015 surveys for Morro 
shoulderband snails. 

See the project habitat map in Exhibit 6. 

ESHA Determination 
The Commission finds that the entire project site, with the exception of the identified 0.07 acre 
of ruderal areas in the County’s right-of-way nearest the paved portion of 10th Street and at the 
southwest corner of the property, are ESHA. All of the habitat types at the project site, with the 
exception of ruderal, are sensitive habitats listed in the CNDDB. Two of the habitats (central 
coast arroyo willow riparian forest and coastal brackish marsh) are also wetlands. Development 
of the surrounding area has displaced nearby land formerly occupied by these sensitive plant 
communities, resulting in elimination of many stands over the years. The project parcels and the 
County right-of-way, however, remain almost entirely undisturbed and are contiguous with 
protected marsh habitat associated with the Morro Bay National Estuary and protected pygmy 
oak habitat in the El Moro Elfin Forest. The sites are also likely to support one or more sensitive 
wildlife species and are already mapped mostly as ESHA by the LCP. The Commission’s 
Ecologist, Dr. Jonna Engel, has reviewed the relevant project materials and has concluded that 
the entire project area (other than the small ruderal area) is ESHA.  

LCP Consistency  
The LCP contains numerous policies that require ESHA protection, preservation and 
enhancement. CZLUO Section 23.11.030 defines ESHA as “a type of Sensitive Resource Area 
where plant or animal life or their habitats are either rare or especially valuable because of their 
special nature or role in an ecosystem and which could easily be disturbed or degraded by human 
activities and development.” The LCP specifically includes areas commonly known as habitat 
for species determined to be threatened, endangered, or otherwise needing protection within the 
definition of ESHA.  
 
ESHA Policy 1 provides two development restrictions regarding ESHA. First, only resource-
dependent uses shall be allowed within ESHA. Second, new development within or adjacent to 
locations of ESHA shall not significantly disrupt the resource. ESHA Policy 2 provides specific 
permit requirements that a development must conform to, such as demonstrating that there will 
be no significant impact on sensitive habitats, and that proposed development or activities will be 
consistent with the biological continuance of the habitat. Wetland Policies 8 and 13 provide the 
allowed uses and activities in wetlands, which do not include residential use. Wetland Policy 17 
and CZLUO Section 23.07.172 require a minimum 100-foot wetland buffer from development, 
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which may only be reduced to no less than 25 feet if the buffer would render the parcel 
physically unusable for the principally permitted use. Policy 29 emphasizes that protection for 
terrestrial habitat should be placed on the entire ecological community, and that only resource-
dependent uses shall be permitted within the identified sensitive habitat portion of the site. Policy 
29 also requires that development adjacent to ESHA shall be sited and designed to prevent 
impacts that would significantly degrade such areas and shall be compatible with the continuance 
of such habitat areas. Policy 30 provides that native trees and plant cover shall be protected 
wherever possible, and requires that native plants shall be used where vegetation is removed. 
Policy 35 provides protection of vegetation that serves as cover for endangered wildlife and 
states that such vegetation must be protected against any significant disruption of habitat value, 
and also requires that development be designed to disturb the minimum amount possible of 
wildlife or plant habitat. CZLUO Section 23.07.176 implements Policies 29, 30, and 35 and 
generally repeats those policies’ requirements. 
 
CZLUO Section 23.07.164 provides that within an SRA, the decision-making body must find 
that the development will not create significant adverse impacts on the natural features of the site 
or vicinity that were the basis for the SRA designation, and that the development will preserve 
and protect those features through site design. Similarly for ESHA, CZLUO Section 23.07.170 
requires the decision-making body to find that the development will have no significant negative 
impact on the identified sensitive habitat, and that the proposed use will be consistent with the 
biological continuance of the habitat and will not significantly disrupt the habitat.  

As proposed, the two residences would be located almost entirely in the wetland area (central 
coast arroyo willow riparian forest) of the site (see Exhibit 6). The majority of the residences, a 
portion of the driveway, and a portion of the drainage swale would remove a total of 0.21 acre 
(9,377 square feet) of the 0.37 acre (16,066 square feet) central coast arroyo willow riparian 
forest on the site. The project would also remove essentially all of the central coast scrub on the 
properties, as well as most of the central coast scrub within the County right-of-way. 
Specifically, construction of the residences, driveway, drainage swale, and water lines would 
remove a total of 0.16 acre (6,889 square feet) of the 0.18 acre (7,698 square feet) of central 
coast scrub. In addition, construction of the driveway, a portion of the residence at 1113 10th 
Street, and the drainage swale would remove a total of 0.06 acre (2,481 square feet) of the 0.14 
acre (6,167 square feet) of pygmy oak woodland on the property and adjacent right-of-way. A 
small amount of coastal brackish marsh could also be removed as a result of the drainage swale 
outfall at the southwest property edge. Vegetation clearing and construction in each of these 
habitats could result in take of special status wildlife species listed above and would result in 
permanent loss of habitat for breeding, feeding, and shelter for these species. The project does 
not include any ESHA or wetland buffers or other protection measures, and in fact the proposed 
project is situated directly in the wetland.  

The proposed project is inconsistent with the LCP’s use limitations within ESHA. Coastal Plan 
ESHA Policies 1 and 29 and CZLUO Section 23.07.170(e)(1)(i) provide that, within an ESHA, 
only uses dependent on the resource are allowed. Similarly, Coastal Plan Wetland Policy 8 
describes the principally permitted uses in wetlands (i.e. hunting, fishing, wildlife management, 
education, and research) and Wetland Policy 13 provides a list of uses for which fill of wetlands 
is allowed. This list does not include residential uses, and in fact, Morro Bay open water and 
wetlands are assigned even greater protection by Wetland Policy 13, where fill for any reason is 
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prohibited. Wetland Policy 7 also mandates that the natural ecological functioning and 
productivity of wetlands be protected, preserved and, where feasible, restored. The proposed 
project would result in outright removal of 18,731 square feet (0.43 acre) of ESHA, which 
includes fill and removal of approximately 0.21 acre (9,377 square feet) of Morro Bay wetland 
habitat. The project is inconsistent with the fundamental terrestrial ESHA and wetland use 
policies because the two proposed residences are not resource dependent and would be located in 
Morro Bay wetlands and sensitive central coast scrub and marsh habitat, which is prohibited by 
the LCP. While the LCP requires protection, preservation of wetland and other sensitive habitats, 
the proposed project would have the opposite effect because it would eliminate wetlands and 
would impact other sensitive habitats, including central coast scrub, brackish marsh, and pygmy 
oak forest. The project also does not propose any restoration or mitigation for this loss. Given the 
degree of ESHA present, alternative siting and design would not make a residential development 
proposal approvable on any portion of the Applicant’s parcels.  

The proposed project is also inconsistent with ESHA policies that require development to not 
significantly disrupt the habitat and habitat values, and to be consistent with the biological 
continuance of the habitat (Coastal Plan ESHA Policies 1, 2, 29, 35 and CZLUO Section 
23.07.170). Removal and permanent site coverage that forever precludes functioning habitat in 
the coverage area, as well as the fragmentation of the habitat due to the proposed development, is 
a direct and significant disruption of habitat value. It would also be impossible to assure the 
long-term continuance of habitats that have been permanently removed and replaced with 
structural development. Likewise, after development, the residential uses would directly abut any 
remaining habitat on the site and in the immediately adjacent area without any buffer. The 
residences would introduce various disturbances and stresses that would, in both the short- and 
long-term, impact the long-term sustainability of the habitat communities, including both plants 
and wildlife.  

Furthermore, the proposed project could not meet the LCP’s wetland setback requirements in 
Coastal Plan Wetland Policy 17 and CZLUO Section 23.07.172(d) because a 100-foot setback 
would essentially preclude any development area on the site. Even if the remainder of the non-
wetland areas of the site were not ESHA, more than half of the Applicant’s parcels are wetland 
habitat and a 100-foot setback would extend beyond the properties’ boundaries, eliminating any 
developable area. If the requisite findings could be made for a reduced 25-foot wetland setback, 
a small area of the Applicant’s property would remain in Lot 1; however, that area is coastal 
scrub and pygmy oak ESHA, and development there would be inconsistent with the ESHA 
policies discussed above. As such, the project cannot meet the LCP’s wetland setback 
requirements or the LCP’s terrestrial habitat protection policies. 

The proposed project would also be inconsistent with CZLUO Section 23.07.176, which requires 
preservation and protection of rare and endangered wildlife species through preservation of their 
habitats. This CZLUO section emphasizes protection of the entire ecological community, not just 
individuals of a species, and requires development to be sited to minimize disruption of habitat. 
The project would remove a total of 18,731 square feet of ESHA that has the likelihood of 
supporting a number of special status wildlife species, including approximately 6,889 square feet 
of coastal scrub habitat that could support the federally-endangered Morro shoulderband snail.19 
                                                      
19  Although the December 2014 and February 2015 surveys found no Morro shoulderband snails on the site at the time of the 

surveys, the coastal scrub habitat on the parcels could support this species in the future. 
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Because of the habitat composition of the site, no alternative project configuration or design(s) 
exists that would minimize disruption of habitat for these species.  

In sum, the project site is a highly sensitive complex coastal ecosystem that may provide habitat 
for a number of protected plant and animal species. The LCP limits development within ESHA 
to resource-dependent uses and prohibits fill of wetlands for residential uses, and because almost 
the entire site is ESHA, the LCP requires the Commission to deny all residential development 
proposed on the Applicant’s parcels.  

Conclusion 
The proposed project is located in and adjacent to ESHA, including high value wetland and 
pygmy oak habitat that is contiguous with the adjacent Morro Bay National Estuary and the 
protected El Moro Elfin Forest. The project proposes development that is prohibited in ESHA 
and that would remove ESHA and adversely affect ESHA not removed, including off-site 
ESHA, inconsistent with the LCP. Even if the proposed project were otherwise approvable, it 
does not meet habitat setback or species protection requirements. Therefore, the proposed project 
is inconsistent with the LCP’s ESHA and wetland and terrestrial habitat policies, and cannot be 
approved consistent with the LCP and would require a “takings” override, which, because of the 
denial on wastewater grounds, is not necessary at this time.  

F. OTHER ISSUES 
Typically, the proposed project would need to be evaluated for consistency with the LCP’s 
policies and standards related to public access, visual resources, hazards, landform alteration, 
hydrology and water quality, cultural resources, parking and traffic, land use and zoning, etc. 
However, because the project is being denied based on a lack of adequate wastewater treatment 
and ESHA and public access inconsistencies, these issues will not be evaluated in this de novo 
review. 

G. LCP CONSISTENCY CONCLUSION 
As discussed above, the proposed project is inconsistent with the LCP’s policies and standards 
that require that adequate public services, namely wastewater service, be available to serve new 
development and that this type of development assure no adverse impacts to ESHA and 
wetlands. Thus, the project is denied. 

H. TAKINGS ANALYSIS 
In enacting the Coastal Act, the Legislature anticipated that the application of development 
restrictions could deprive a property owner of the beneficial use of his or her land, thereby 
potentially resulting in an unconstitutional taking of private property without payment of just 
compensation. To avoid an unconstitutional taking, the Coastal Act provides a provision that 
allows a narrow exception to strict compliance with the Act’s regulations. Coastal Act Section 
30010 provides: 
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The Legislature hereby finds and declares that this division is not intended, and shall not be 
construed as authorizing the commission, port governing body, or local government acting 
pursuant to this division to exercise their power to grant or deny a permit in a manner which 
will take or damage private property for public use, without the payment of just 
compensation therefore. This section is not intended to increase or decrease the rights of any 
owner of property under the Constitution of the State of California or the United States. 

 
Although the judiciary will be the final arbiteron constitutional takings issues, the Coastal Act 
imposes on the Commission the statutory duty to assess whether its action might constitute a 
taking so that the Commission may take steps to avoid it. If the Commission concludes that its 
action does not constitute a taking, then it may deny the project with the assurance that its actions 
are consistent with Section 30010. If the Commission determines that its action could constitute 
a taking, then the Commission could also find that application of Section 30010 would require it 
to approve some development. In this latter situation, the Commission could propose 
modifications to the development to minimize its Coastal Act inconsistencies while still allowing 
some reasonable amount of development. 
 
In the remainder of this section, the Commission considers whether, for purposes of compliance 
with Section 30010, its denial of the proposed development on the Applicant’s property could 
constitute a taking. As discussed further below, the Commission finds that under these 
circumstances, denial of the proposed project likely would not, because the takings claim is not 
yet ripe. 
 
General Principles of Takings Law  
The Takings Clause of the Fifth Amendment of the United States Constitution provides that 
private property shall not “be taken for public use, without just compensation.”20 Article 1, 
section 19 of the California Constitution provides that “[p]rivate property may be taken or 
damaged for public use only when just compensation…has first been paid to, or into court for, 
the owner.” Despite the slightly different wordings, the two “takings clauses” are construed 
congruently, and California courts have analyzed takings claims under decisions of both state 
and federal courts.  (San Remo Hotel v City and County of San Francisco (2002) 27 Cal. 4th 643, 
664.)   The “damaging private property” clause in the California Constitution is generally not 
implicated by takings cases, and is not relevant to the current analysis.  Because Section 30010 is 
a statutory bar against an unconstitutional action, compliance with state and federal 
constitutional requirements concerning takings necessarily ensures compliance with Section 
30010.     
 
The Unites States Supreme Court has held that the taking clause of the Fifth Amendment 
proscribes more than the direct appropriation of private property (Pennsylvania Coal Co. v. 
Mahon (1922) 260 U.S. 393). Since Pennsylvania Coal, most of the takings cases in land use law 
have fallen into two categories (Yee v. City of Escondido (1992) 503 U.S. 519, 522-523). The 
first category consists of those cases in which government authorizes a physical occupation of 
property (Loretto v. Teleprompter Manhattan CATV Corp. (1982) 458 U.S. 419). The second 
category consists of those cases whereby government merely regulates the use of property (Yee, 
                                                      
20  The Fifth Amendment was made applicable to the States by the Fourteenth Amendment (see Chicago, B. & Q. R  Co. v. 

Chicago (1897) 166 U.S. 226). 
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503 U.S. at 522-523). Moreover, a taking is less likely to be found when the interference with 
property is an application of a regulatory program rather than a physical appropriation (Keystone 
Bituminous Coal Ass'n. v. DeBenedictis (1987) 480 U.S.470, 488-489, fn. 18). The 
Commission’s actions are evaluated under the standards for a regulatory taking. 
 
The Court has identified two circumstances in which a regulatory taking may occur. The first is 
the “categorical” formulation identified in Lucas v. South Carolina Coastal Council (1992) 505 
U.S. 1003, 1014. In Lucas, the Court found that regulation that denied all economically viable 
use of property was a taking without a “case specific” inquiry into the public interest involved. 
(Id. at 1014). The Lucas court emphasized, however, that this category is extremely narrow, 
applicable only “in the extraordinary circumstance when no productive or economically 
beneficial use of land is permitted” or the “relatively rare situations where the government has 
deprived a landowner of all economically beneficial uses” or rendered it “valueless” (Id. at 1016-
1017 (emphasis in original); Riverside Bayview Homes, 474 U.S. at 126 (regulatory takings 
occur only under “extreme circumstances.”21). 
 
The second circumstance in which a regulatory taking might occur is under the three-part, ad hoc 
test identified in Penn Central Transportation Co. (Penn Central) v. New York (1978) 438 U.S. 
104, 124. This test generally requires an examination into the character of the government action, 
its economic impact, and its interference with reasonable, investment-backed expectations (Id. at 
p. 134; Ruckelshaus v. Monsanto Co. (1984) 467 U.S. 986, 1005). In Palazzolo v. Rhode Island 
(2001) 533 U.S. 606, the Court again acknowledged that the Lucas categorical test and the three-
part Penn Central test were the two basic situations in which a regulatory taking might be found 
to occur (see id. (rejecting Lucas categorical test where property retained value following 
regulation but remanding for further consideration under Penn Central)). 
  
However, before a landowner may seek to establish a taking under either the Lucas or Penn 
Central formulations, it must demonstrate that the taking claim is “ripe” for review. This means 
that the takings claimant must show that government has made a “final and authoritative” 
decision about the use of the property (MacDonald, Sommer & Frates v. County of Yolo (1986) 
477 U.S. 340, 348). Premature adjudication of a takings claim is highly disfavored, and the 
Court’s precedent “uniformly reflects an insistence on knowing the nature and extent of 
permitted development before adjudicating the constitutionality of the regulations that purport to 
limit it” (Id. at 351). Except in the rare instance where reapplication would be futile, the courts 
generally require that an applicant resubmit at least one application for a modified project before 
it will find that the taking claim is ripe for review (Id). These general takings principles are 
reviewed for denial of the proposed project. 
 
The Commission’s denial of the proposed project likely would not result in a regulatory 
taking.  
As analyzed above, application of Coastal Plan Public Works Policy 1, Estero Area Plan 
Chapters 3 and 4 policies, and CZLUO 23.04.430 require denial of the proposed development on 

                                                      
21  Even where the challenged regulatory act falls into this category, government may avoid a taking if the restriction inheres in 

the title of the property itself; that is, background principles of state property and nuisance law would have allowed 
government to achieve the results sought by the regulation (Lucas, supra, 505 U.S. at pp. 1028-1036). 
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the grounds that the site is located in a RWQCB-mandated onsite septic prohibition zone and Los 
Osos lacks a community wastewater treatment system at the present time. Thus, it could be 
argued that the regulations result in an unconstitutional taking of the Applicant’s private 
property. However, based on the law and facts analyzed below, it is unlikely that such a 
temporary denial of development would constitute an unconstitutional taking in this case.  
 
At this time, application of Coastal Plan Public Works Policy 1, Estero Area Plan Chapters 3 and 
4 policies, and CZLUO 23.04.430 have the effect of a moratorium on new development in Los 
Osos that requires new wastewater treatment. The United States Supreme Court has upheld 
certain development moratoriums when challenged on the basis of a regulatory takings (Tahoe-
Sierra Preservation Council, Inc., et. al. v. Tahoe Regional Planning Agency et. al., (2002) 535 
U.S. 302 (Tahoe-Sierra)). In the Tahoe-Sierra case, the Court reasoned that, “Logically, a fee 
simple estate cannot be rendered valueless by a temporary prohibition on economic use, because 
the property will recover value as soon as the prohibition is lifted”(Id. at 332). The Court also 
explained that land use planners widely use moratoriums to preserve the status quo while 
formulating a more permanent development strategy (Id. at 337). “In fact, the consensus in the 
planning community appears to be that moratoria, or ‘interim development controls’ as they are 
often called, are an essential tool of successful development”(Id. at 337-38). Here, Coastal Plan 
Public Works Policy 1, Estero Area Plan Chapters 3 and 4 policies, and CZLUO Section 
23.04.430 have the effect of a temporary prohibition on economic use, and as soon as the 
community wastewater treatment system is operational and the additional required planning 
steps (Estero Area Plan LCP amendment and HCP) are completed, the prohibition would be 
lifted. Moreover, these LCP policies and CZLUO regulation are an essential component of a 
comprehensive LCP planning tool that ensures that growth in Los Osos is efficient and 
sustainable, not exceeding the community’s resource carrying capacity. It also ensures the 
protection of significant resources, such as Morro Bay water quality, and is intended to protect 
the groundwater aquifer from adverse impacts such as nitrate contamination.  
 
This position is also consistent with the California Court of Appeal for the Fourth District 
reasoning in Charles A. Pratt Construction Co., Inc., v. California Coastal Commission, (2008) 
162 Cal. App. 4th 1068 (Pratt v. CCC). In Pratt, the plaintiff argued that the Coastal 
Commission’s decision to deny a CDP based on lack of water, due to the requirements of 
CZLUO Section 23.04.430(a) was an unconstitutional taking. The Court of Appeal upheld the 
Commission’s denial of the CDP and found that it was not an unconstitutional taking. It stated 
that the plaintiff-applicant failed to cite any authority that: (1) denial of a development permit 
because of water supply constitutes a taking; or (2) that the setting of priorities for water use in 
the face of an insufficient supply constitutes a taking. The court stated, “Even where the lack of 
water deprives a parcel owner of all economically beneficial use, it is the lack of water, not a 
regulation that causes the harm” (Id). The court also found that an “intent-to-serve letter” from a 
community water supplier did not change the result because there is no rule that the water 
company’s determination is definitive (Id). “It is undisputed,” the court continued, “that there is 
substantial evidence from which the Commission could conclude the groundwater basin from 
which the water would come is in overdraft” (Id). The court further reasoned that the plaintiff-
applicant failed to demonstrate with sufficient certainty that his development would have 
adequate supply of water. As in Pratt, in this case it is the lack of wastewater service in Los Osos 
that has delayed the Applicant’s ability to develop the site.  
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In sum, it is unlikely that the Commission’s decision to deny the proposed development, on the 
grounds that it is inconsistent with Coastal Plan Public Works Policy 1, Estero Area Plan 
Chapters 3 and 4 policies, and CZLUO 23.04.430, would result in an unconstitutional taking. 
Although the regulations’ effect is a de facto moratorium on new development at this time, this 
effect of the regulations is temporary in nature and caused by a lack of available wastewater 
treatment for undeveloped properties.  

I. CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA) 
Public Resources Code (CEQA) Section 21080(b)(5) and Sections 15270(a) and 15042 (CEQA 
Guidelines) of Title 14 of the California Code of Regulations (14 CCR) state in applicable part: 

CEQA Guidelines (14 CCR) Section 15042. Authority to Disapprove Projects. [Relevant 
Portion.] A public agency may disapprove a project if necessary in order to avoid one or 
more significant effects on the environment that would occur if the project were approved as 
proposed. 

Public Resources Code (CEQA) Section 21080(b)(5). Division Application and 
Nonapplication. …(b) This division does not apply to any of the following activities: …(5) 
Projects which a public agency rejects or disapproves. 

CEQA Guidelines (14 CCR) Section 15270(a). Projects Which are Disapproved. (a) CEQA 
does not apply to projects which a public agency rejects or disapproves. 

Section 13096 (14 CCR) requires that a specific finding be made in conjunction with CDP 
applications about the consistency of the application with any applicable requirements of CEQA. 
This report has discussed the relevant coastal resource issues with the proposed project. All 
public comments received to date have been addressed in the findings above. All above findings 
are incorporated herein in their entirety by reference. As detailed in the findings above, the 
proposed project would have significant adverse effects on the environment as that term is 
understood in a CEQA context.  

Pursuant to CEQA Guidelines (14 CCR) Section 15042 “a public agency may disapprove a 
project if necessary in order to avoid one or more significant effects on the environment that 
would occur if the project were approved as proposed.” Section 21080(b)(5) of the CEQA, as 
implemented by Section 15270 of the CEQA Guidelines, provides that CEQA does not apply to 
projects which a public agency rejects or disapproves. The Commission finds that denial, for the 
reasons stated in these findings, is necessary to avoid the significant effects on coastal resources 
that would occur if the project was approved as proposed. Accordingly, the Commission’s denial 
of the project represents an action to which CEQA, and all requirements contained therein that 
might otherwise apply to regulatory actions by the Commission, do not apply. 
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APPENDIX A – SUBSTANTIVE FILE DOCUMENTS 

1. San Luis Obispo County Local Coastal Program, originally certified February 1988 

2. San Luis Obispo County file records for D960345V, D880295D, D960346V, and D880338D 

3. San Luis Obispo County, Environmental Division, Department of Planning and Building, 
Final EIR for Farbstein Development Plans ED89-201 (D880338D) and ED89-220 
(D880295D), State Clearinghouse No. 92031011, April 1997. 

4. Coastal Commission files for CDP Applications 4-87-115 and 4-87-117 

5. Coastal Commission CDP file for the Los Osos Wastewater Project (CDP A-3-SLO-09-
055/069) 

6. Los Osos Community Services District, Golden State Water Company, and S&T Mutual 
Water Company, Updated Basin Plan for the Los Osos Groundwater Basin, January 2015. 

7. Ecological Assets Management, LLC. Morro Shoulderband Snail Protocol Survey Report for 
1111 (APN 038-052-001) and 1113 (APN 038-052-026) 10th Street, Los Osos, California. 
March 4, 2015. 

8. San Luis Obispo County Code of Ordinances, Title 19 (Buildings and Construction) 

9. San Luis Obispo County Planning & Building. Public Review Draft, Los Osos Community 
Plan. January 30, 2015. 
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