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SUMMARY OF STAFF RECOMMENDATION

The Monterey County Zoning Administrator approved a Coastal Development Permit (CDP) to
allow the construction of an irrigation well on an 11.46-acre parcel developed with a single
family residence in the unincorporated Carmel area of Monterey County. The Carmel Riviera
Mutual Water Company, which provides potable water to the site, appealed the County’s action
on the grounds that the approval is inconsistent with numerous policies and standards in the
County’s certified Local Coastal Program (LCP), including those related to improper noticing,
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water supply and intensification of water use, environmentally sensitive habitat areas (ESHA),
erosion and geologic hazards, and public health and safety. The Appellant also contends that
there are existing violations on the property related to tree removal and the planting of
unpermitted nonnative non-drought-tolerant vegetation on the site.

Staff recommends that the Commission take two actions. First, the Commission should find that
the County’s approval of the project raises a substantial issue on the grounds that the project does
not conform to the LCP’s water supply resource, sensitive habitat, and geologic policies and
standards. Second, the Commission should deny the project because the project is inconsistent
with the LCP’s policies and standards designed to promote the prudent use of water resources
and is also inconsistent with the LCP’s ESHA protection requirements.

On the substantial issue portion of this appeal, a substantial issue is raised in terms of compliance
with the County’s required procedures for public noticing. The County’s action raises substantial
LCP water supply resource issues because the approved project does not include a hydrological
analysis, and also because the County did not condition the project to require drought-tolerant
landscaping, as required by the LCP. On the contrary, the approved project is intended to provide
irrigation for an extensive lawn area and other nonnative plants that require abundant water, all
during an extended period of significant drought. The County’s action raises substantial LCP
sensitive habitat issues because the new and expanded leach fields are located within ESHA, and
the biological analysis on which the approval is conditioned did not address the potential impacts
of the operation of the well on adjacent ESHA. The County’s action raises substantial LCP
geologic issues because the project site is located in an area of known geologic hazards and a
geologic report should have been prepared for the project.

On the de novo portion of the appeal, the project is inconsistent with LCP policies and standards
that protect water supply because it does not address the critical need for careful and
conservative planning regarding water resources, does not demonstrate that it will not adversely
affect the natural water supply during this extended period of drought, would allow for the
proliferation of a water system within the service boundary of an existing water purveyor, and
because it is intended to provide water for non-drought-tolerant landscaping. The project is
inconsistent with the LCP’s ESHA protection policies and standards because the proposed site
plans for the project also show new and expanded leach field areas and an associated pipeline
located directly within coastal sage scrub ESHA.

In sum, staff recommends that the Commission find that the appeal raises a substantial
issue, and then deny the CDP for the project. The motions and resolutions to implement
these recommendations are found on page 4.
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I. MOTIONS AND RESOLUTIONS

A. Substantial Issue Determination

Staff recommends that the Commission determine that a substantial issue exists with respect to
the grounds on which the appeal was filed. A finding of substantial issue would bring the CDP
application for the proposed project under the jurisdiction of the Commission for de novo
hearing and action. To implement this recommendation, staff recommends a NO vote on the
following motion. Failure of this motion will result in a de novo hearing on the CDP application,
and adoption of the following resolution and findings. Passage of this motion will result in a
finding of No Substantial Issue and the local action will become final and effective. The motion
passes only by affirmative vote of a majority of the Commissioners present.

Motion: I move that the Commission determine that Appeal Number A-3-MCO-15-0023
raises NO substantial issue with respect to the grounds on which the appeal has been
filed under Section 30603 of the Coastal Act.

Resolution to Find Substantial Issue: The Commission hereby finds that Appeal Number
A-3-MCO0-15-0023 presents a substantial issue with respect to the grounds on which the
appeal has been filed under Section 30603 of the Coastal Act regarding consistency with
the certified Local Coastal Program and/or the public access and recreation policies of
the Coastal Act.

B. CDP Determination

Staff recommends that the Commission, after public hearing, deny a coastal development permit
for the proposed development. To implement this recommendation, staff recommends a NO vote
on the following motion. Failure of this motion will result in denial of the CDP and adoption of
the following resolution and findings. The motion passes only by affirmative vote of a majority
of the Commissioners present.

Motion: I move that the Commission approve Coastal Development Permit Number A-3-
MCO-15-0023 for the development proposed by the applicant.

Resolution to Deny CDP: The Commission hereby denies Coastal Development Permit Number
A-3-MCO0-15-0023 on the grounds that the development will not be in conformity with the
policies of Chapter 3 of the Coastal Act. Approval of the permit would not comply with the
California Environmental Quality Act because there are feasible mitigation measures and/or
alternatives that would substantially lessen the significant adverse effects of the development on
the environment.
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1. FINDINGS AND DECLARATIONS
The Commission finds and declares as follows:

A. PROJECT LOCATION AND DESCRIPTION

The County-approved project is located at 30 Mentone Drive, in unincorporated Carmel (APN
243-201-013-000). The 11.46-acre property is designated in the Monterey County LCP as
“Watershed and Scenic Conservation/40 acres per unit, Special Treatment Overlay, Coastal
Zone” (WSC/11.46-SpTr (CZ)).> The property is located on a ridge in a rural setting, and is
slightly east and inland of other residential development in the area. The north end of the ridge
slopes down to a seasonal drainage corridor that leads directly to the Pacific Ocean and the
Monterey Bay National Marine Sanctuary (Sanctuary). The south end of the ridge is part of the
Malpaso Creek Watershed, which also drains to the Sanctuary.

The approved well would be situated on a pre-disturbed concrete area of the driveway, within the
developed area of the 11.46 acre property. The developed area includes the existing residence,
driveway and turnaround area. The approved well is intended to provide irrigation water? for the
residence’s landscaping, which consists of sod and other nonnative exotic plants that surround
the developed portion of the property. The remaining acreage of the property consists of native
coastal sage scrub vegetation. The entire portion of the property located outside of the developed
area is deed restricted in perpetuity as a Low-Effect Habitat Conservation Plan (HCP) area,
consistent with protections for the federally endangered Smith’s Blue Butterfly. The County and
the U.S. Fish and Wildlife Service (USFWS) required this restriction as mitigation for the
impacts caused to the butterfly habitat during construction of the single-family residence. See
Exhibit 1 for location maps and Exhibit 2 for photos of the project site. See Exhibit 3 for the
location of the approved well.

B. MONTEREY COUNTY APPROVAL

On February 12, 2015, the Zoning Administrator approved CDP PLN140469. The County’s
appeal period ended March 19, 2015, with no appeal received. Notice of the County’s action on
the CDP was received in the Coastal Commission’s Central Coast District Office on March 24,
2015. See Exhibit 4 for the County’s Final Local Action Notice. The Coastal Commission’s ten-
working day appeal period for this action began on March 25, 2015 and concluded at 5 p.m. on
April 8, 2015. One appeal (see Exhibit 5) was received during the appeal period.

C. APPEAL PROCEDURES

Coastal Act Section 30603 provides for the appeal to the Coastal Commission of certain CDP
decisions in jurisdictions with certified LCPs. The following categories of local CDP decisions
are appealable: (a) approval of CDPs for development that is located (1) between the sea and the
first public road paralleling the sea or within 300 feet of the inland extent of any beach or of the

1 While the Monterey County Final Local Action Notice lists the correct zoning designation for the subject parcel, the

County’s “Development Project Application” incorrectly lists the zoning designation as “WSC/40-SPTR (CZ).” The
Commission approved Monterey County LCP Amendment Number 1-12 Part 2 (MCO-1-12 Part 2) in May 2012, which
changed the subject parcel’s zoning from WSC/40-SPTR (CZ) to WSC/11.46-SPTR (CZ).

The Applicant’s residence is already served by and receives water from the Appellant, i.e. the Carmel Riviera Mutual Water
Company.
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mean high tide line of the sea where there is no beach, whichever is the greater distance, (2) on
tidelands, submerged lands, public trust lands, within 100 feet of any wetland, estuary, or stream,
or within 300 feet of the top of the seaward face of any coastal bluff, and (3) in a sensitive
coastal resource area; or (b) for counties, approval of CDPs for development that is not
designated as the principal permitted use under the LCP. In addition, any local action (approval
or denial) on a CDP for a major public works project (including a publicly financed recreational
facility and/or a special district development) or an energy facility is appealable to the
Commission. This project is appealable because it involves development that is not a principally
permitted use in the LCP’s Watershed and Scenic Conservation land use designation.

The grounds for appeal under Section 30603 are limited to allegations that the development does
not conform to the certified LCP or to the public access policies of the Coastal Act. Section
30625(b) of the Coastal Act requires the Commission to conduct the de novo portion of the
hearing on an appealed project unless a majority of the Commission finds that “no substantial
issue” is raised by such allegations. Under Section 30604(b), if the Commission considers the
CDP de novo hand ultimately approves a CDP for a project, the Commission must find that the
proposed development is in conformity with the certified LCP. If a CDP is approved for a project
that is located between the nearest public road and the sea or the shoreline of any body of water
located within the coastal zone, Section 30604(c) also requires an additional specific finding that
the development is in conformity with the public access and recreation policies of Chapter 3 of
the Coastal Act. However, this project is not located between the nearest public road and the sea,
and thus this additional finding would not need to be made if the Commission approves the
project following a de novo hearing.

Typically, the only persons qualified to testify before the Commission on the substantial issue
question are the Applicants (or their representatives), persons who made their views known
before the local government (or their representatives), and the local government.® Testimony
from other persons regarding substantial issue must be submitted in writing. Any person may
testify during the de novo CDP determination stage of an appeal.

D. STANDING OF APPELLANT

California Code of Regulations (CCR), Title 14, Section 13111 states that a local government’s
decision on a CDP can be appealed by an aggrieved person who has exhausted all local appeals.
Coastal Act section 30801 defines an “aggrieved” person as “any person who, in person or
through a representative, appeared at a public hearing of the commission, local government, or
port governing body in connection with the decision or action appealed, or who, by other
appropriate means prior to a hearing, informed the commission, local government, or port
governing body of the nature of his concerns or who for good cause was unable to do either”
(emphasis added). CCR Section 13573.a.3 states that exhaustion of local appeals is not required
when “an appellant was denied the right of local appeal because local notice and hearing
procedures for the development did not comply with the provisions of this Article.”

The Appellant did not testify at the local hearing or otherwise make its views known to the local
government before the County approved the development. However, the Appellant contends that

%  The Appellant in this case, however, does not meet these requirements, but is still authorized to appeal based on the findings

in Sections D-F below.
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it was not properly noticed of the development at the local level, though it should have been, and
in fact this appears to be the case (see discussion discussed in Section F.2 below). Thus, due to
the lack of adequate noticing, the Appellant had good cause to have not made its views known to
the local government and is an aggrieved party. In addition, because of those noticing
deficiencies, it is not required to have exhausted local appeals and therefore has standing to
appeal the approved development to the Commission.

E. SUMMARY OF APPEAL CONTENTIONS

The Appellant contends that the County-approved project raises LCP conformance issues and
questions with respect to: 1) improper noticing of the proposed project at the local level; 2) water
supply and intensification of water use; 3) development within 100 feet of an environmentally
sensitive habitat area (ESHA); 4) lack of evaluation of erosion and geologic hazards; 5) risk to
public health and safety and 6) existing violations on the Applicant’s property. See Exhibit 5 for
the full appeal text.

F. SUBSTANTIAL ISSUE DETERMINATION

1. Substantial Issue Background

The term substantial issue is not defined in the Coastal Act. The Commission’s regulations
simply indicate that the Commission will hear an appeal unless it “finds that the appeal raises
no significant question” (California Code of Regulations, Title 14, Section 13115(b)). In
previous decisions on appeals, the Commission has been guided by the following factors in
making such determinations: (1) the degree of factual and legal support for the local
government’s decision that the development is consistent or inconsistent with the certified LCP
and with the public access policies of the Coastal Act; (2) the extent and scope of the
development as approved or denied by the local government; (3) the significance of the
coastal resources affected by the decision; (4) the precedential value of the local government’s
decision for future interpretation of its LCP; and (5) whether the appeal raises only local
issues, or those of regional or statewide significance. Even where the Commission chooses
not to hear an appeal, appellants nevertheless may obtain judicial review of the local
government's coastal permit decision by filing a petition for a writ of mandate pursuant to Code
of Civil Procedure, Section 1094.5

In this case, for the reasons discussed further below, the Commission determines that the
development as approved by the County presents a substantial issue.

2. Substantial Issue Analysis

Improper Noticing of County Action

The Appellant contends that it was not given proper notice of the approved project, as required
by the LCP. The Appellant cites Implementation Plan (IP) Section 20.84.040.A.2, which requires
mailing of notice to local agencies “expected to provide” water services “to the project,” and
whose services may be affected by the development (see Exhibit 6 for the referenced IP
sections). In this case, however, the approved project is an irrigation well, for which the
Appellant (the Carmel Riviera Mutual Water Company) will not be expected to provide water
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service. Thus, the appeal does not raise a substantial issue with respect to IP Section
20.84.040.A.2.

The Appellant also cites IP Section 20.84.040.A.3, which requires the County to mail public
hearing notices to all owners and legal residents of “real property” within 300 feet of the real
property where the project is sited. While the Appellant owns wells and other water facilities on
property located within 300 feet of the Applicant’s property, these facilities are located on
easements of real property owned by others, i.e. the Appellant does not own any real property
within 300 feet of the Applicant’s property. Thus, the appeal does not raise a substantial issue
with respect to IP Section 20.84.040.A.2.

The Appellant further cites IP Section 20.84.040.A.4, which describes proper procedures for the
posting of public hearing notices and requires that three different notices be posted “on and near”
the subject property while being “accessible and visible to the public.” The County’s “Affidavit
of Posting Information” (Exhibit 7) reveals that all three notices were posted on the Applicant’s
property in the following locations: “on red door of pump house,” “on pillar of gate entrance,”
and “on side of house near garage.””

There are only three residential properties on Mentone Drive, and the Applicant’s property
boundary is at the end of Mentone Drive.® The driveway that leads to the Applicant’s residence
is at least 400 feet long. The beginning of the driveway is demarcated with pillars and a gate. The
pump house is located on the Applicant’s property, along Mentone Drive, and less than 100 feet
before the pillars and the gate. At the time the public hearing notices were posted on the
Applicant’s property, a “Private Road — No Trespassing” sign was located along Mentone Drive
before the pump house.® This sign would discourage the public from traversing farther along
Mentone Drive, meaning that the sign on the pump house would not be located in an area
“accessible and visible to the public.” The same is true for the notice posted on a pillar of the
gate entrance. The third notice was posted on the side of the house more than 400 feet from the
pillars and gate. Thus, this notice was inaccessible and out of sight for any member of the
general public who did not venture through the Applicant’s private gates and traverse more than
400 feet up the Applicant’s driveway to reach the Applicant’s residence (see Exhibit 8 for photos
of the notices, the pump house, the pillars and gate; see Exhibit 9 for a photo of the “Private
Road — No Trespassing” sign).

Given all the above, none of the three notices were “accessible and visible to the public.” Thus,
the County’s required procedures for public noticing were not followed, and there was
inadequate public notice regarding the project. Thus, this contention raises a substantial issue
with respect to the noticing requirements of IP Section 20.84.040.A.4. And given the lack of
proper noticing, the Appellant is an aggrieved party and need not have exhausted its local
appeals and therefore has standing to appeal.

Photographs submitted by the Applicant reveal that the postings were each roughly equivalent in size to 8.5” x 11” sheets of
paper (Exhibit 8).

The Applicant’s representative has stated that Mentone Drive is a private road.

Since the appeal was filed, the “Private Road — No Trespassing” sign has been removed.
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Water Supply and Intensification of Water Use

The Appellant contends that the project is inconsistent with LCP policies and IP Sections related
to water supply and intensification of water use. The Appellant claims that the Applicant’s
project would jeopardize its wells and compromise its ability to provide appropriate services to
its customers. The Appellant further claims that this compromising of its wells would be
detrimental to the health and safety of those residents who depend on the Appellant to provide
them water, both for domestic use and in case of fire emergency.

The Appellant cites Carmel Area Land Use Plan (LUP) Policy 2.4.4.A.2, which states that the
Applicant “must demonstrate that the proposed new water use or intensification will not
adversely affect... the supply available to meet the minimum needs of existing users during the
driest year” (emphasis added). The Appellant also broadly cites Monterey County Coastal IP
Section 20.146.050 (see Exhibit 6), the intent of which is to provide proper development
standards in order to protect water and marine resources. Section 20.146.050.A.1 states, “A
hydrologic report shall be required for any development which involves intensification of water
use” (emphasis added) and then provides an extensive list of details that such a hydrological
report must include. Section 20.146.050.E.1.a addresses specific development standards
regarding water availability and states “new development shall be approved only where it can
be demonstrated by the applicant that adequate water is available from a water utility or
community system or an acceptable surface water diversion, spring, or well” (emphasis added).
Moreover, Section 20.146.050.E.1.d states “water conservation devices shall be required in
conjunction with new development. Drought-tolerant landscaping is required where
appropriate.” The Appellant further cites LUP Policy 2.4.4.A.6 (cited below), which states that
“water conservation devices shall be required in conjunction with new development” and that
“drought tolerant landscaping should be required where appropriate.”

The approved project does not include a hydrological analysis, as required by IP Section
20.146.050.A.1 for any development that involves intensification of water use. The Applicant
contends that the proposed project does not represent an intensification of use because the
Applicant has already been irrigating his lawn and other landscaping with water obtained from
the Carmel Riviera Mutual Water Company.’® However, the County’s approval does not include
any information on the depth of the approved well or the amount of water the well would
produce on a daily basis to provide irrigation for lawns and ornamental landscaping. The lack of
a hydrological analysis means it is not possible to evaluate whether the approved project will
have adverse effects on the minimum water supply needs of existing users or the underlying
water resource supply in general during the driest year,® inconsistent with LUP Policy 2.4.4.A.2
and IP Section 20.146.050.E.1.a. Further, the County did not condition the project to require
drought-tolerant landscaping, as required by IP Section 20.146.050.E.1 and LUP Policy

The Carmel Riviera Mutual Water Company implemented a tiered water rate structure for its customers to promote water
conservation during this period of severe drought, and explained its rationale in a letter to its customers. Any water use over
500 gallons per day per residence is subject to a higher water rate. It appears that the Applicant may be attempting to avoid
this higher water rate by installing a well on his property to provide substantial water for irrigation purposes.

The Applicant’s hydrogeologist acknowledges that no hydrogeologic report has been completed for the well, and also states
that although there is no site specific evidence suggesting that the approved well would be hydrogeologically connected to
the Appellant’s well (which might result in impacts to that well), that the only way to determine “well interference” would be
to install the approved well and then conduct pump testing and well monitoring (see Exhibit 17).

The past three years of drought have constituted the driest three-year period in California since such records have been kept.
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2.4.4.A.6. On the contrary, the approved project is intended to provide irrigation for an extensive
lawn area and other nonnative plants that require abundant water, all during an extended period
of significant drought.

Due to the project’s apparent and above delineated inconsistencies with Carmel Area LUP
Policies 2.4.4.A.2 and 2.4.4.A.6 and IP Section 20.146.050, the County’s approval raises a
substantial LCP conformance issue with respect to water supply and intensification of water use.

Environmentally Sensitive Habitat Area (ESHA)

The Appellant contends that the County’s approval of the project did not properly address
impacts to ESHA, specifically those impacts regarding new and expanded leach fields and
associated pipelines that are shown in the well plan/siting map (Exhibit 3).

The Appellant cites Carmel Area LUP Section 2.3 et seq. (cited below), which describes ESHA
resources in the area and requires their protection.® This section defines ESHA, describes its
significance generally and its significance within the Carmel Area LUP, and requires appropriate
ESHA protection for proposed development projects. The Appellant specifically cites project
inconsistencies with LUP Policy 2.3.3.1, which states that development in ESHA shall be
avoided, and further states that only resource-dependent uses shall be allowed in ESHA. The
Appellant also cites LUP Policy 2.3.3.2, which requires that development that is proposed
adjacent to ESHA shall protect and maintain the ESHA resource. This policy also states that
projects should incorporate all necessary planning and design features as consistent with this
objective, and it further encourages setting a precedent whereby a continued trend of the
proposed development will not degrade, on a cumulative basis, the ESHA resource. The
Appellant continues by citing Policy 2.3.3.6, which requires deed restrictions or dedication of
permanent conservation easements on parcels that contain ESHA. Finally, the Appellant cites
Policy 2.3.3.7, which promotes a proper review process for development within or adjacent to
ESHA such that approved projects are restricted from removing indigenous vegetation or causing
other land disturbances except for that which is needed for structural improvements only.

In this case, the ESHA on the property is coastal sage scrub, specifically Seacliff buckwheat,
which is habitat for the federally endangered Smith’s Blue Butterfly. The County’s approval
finds that the well would be located in the Applicant’s driveway adjacent to ESHA but not within
ESHA. However, the approved project grants a CDP for development “in general conformance
with the attached sketch.” Two sketches are attached to the County’s approval — a well plan and
a well siting map (see Exhibit 3). Both of these sketches contain a description for expanded and
new leach fields and an associated pipeline that are sited entirely within ESHA, i.e. within
coastal sage scrub that is habitat for the endangered Smith’s Blue Butterfly.**

10 The Appellant also cites Coastal Act Section 30240, which, among other things, provides that ESHA be protected from any
significant disruption of habitat values. However, the standard of review for the appealed project is consistency with the
certified Monterey County LCP and not the Coastal Act.

The leach fields are not mentioned in the County’s project description or otherwise in the County’s findings. Commission
staff asked County staff to clarify whether the leach fields were included in the approved project. County staff stated that the
leach fields were not included in the approval. However, the referenced sketches clearly show new and expanded leach fields
within ESHA and the County’s approval clearly references these sketches in its approval. Thus, it appears that the leach
fields are included in the County’s approval of the project.

11

10



A-3-MCO-15-0023 (Cisar Well)

The well itself would be located within the paved driveway on the project site, within 100 feet of
ESHA. In reviewing the permit application, County staff determined that a potential existed for
biological impacts from the development. Accordingly, the County required a Biological
Resource Analysis by an independent consultant. The subsequently conducted analysis (Exhibit
4), however, narrowly addressed only the construction of the well. The analysis did not discuss
the potential impacts on adjacent ESHA due to the subsequent use of the well, nor did it discuss
the expanded leach fields and associated pipeline that would be located within ESHA. The
County, in its approval, also did not evaluate the land disturbance that would result from
installation of new and expanded leach fields and the associated pipeline, nor the potential
impacts to ESHA from the well itself.

Given that the new and expanded leach fields are located within ESHA, and the fact that the
biological analysis on which the approval is conditioned did not address the potential impacts of
the operation of the well on adjacent ESHA, the County’s approval presents substantial LCP
inconsistency issues with regards to LUP Policies 2.3.3.1, 2.3.3.2, 2.3.3.6, and 2.3.3.7 designed
to protect and maintain ESHA.

Erosion Control and Geologic Impacts

The Appellant contends the County failed to analyze the potential erosion and geologic-related
impacts of the project, citing IP Sections 20.146.050E.4 and 20.146.080 (see Exhibit 6). Section
20.146.050.E.4 pertains to erosion and sedimentation control and details when an erosion control
plan is required and what it should entail, further specifying that it must be conducted by a
registered civil engineer or soils engineer and reviewed by proper authorities within the County
prior to the application being determined complete. Section 20.146.050.E.4.a states, “an erosion
control plan shall be required for the following types of development:... 2. Any development
with the potential to create significant erosion or drainage impacts...” Section 20.146.080
details the requirements for geologic hazards reporting, stating that “regardless of a parcel’s
seismic hazard zone, a geologic report shall also be required for any development project located
in the following areas:... 6) in any area of known or suspected geologic hazards” (emphasis
added).

The Appellant states that a landslide occurred on the Applicant’s property in the past, which
damaged the Appellant’s water system facilities immediately adjacent to and below the
Applicant’s property. In follow-up communications, the Appellant has offered photographic
evidence of this landslide and associated damage to its water system facilities, which occurred in
1998, along with a map clearly depicting the extent of the landslide and which water system
facilities were damaged (Exhibit 10). This landslide area is located near an approved leach field
in the western part of the property. Thus, the project site is located in an area of known geologic
hazards and a geologic report should have been prepared for the project, as required by IP
Section 20.146.080. No geologic report is on file for the project. Additionally, given that the
approved leach field in the area of the landslide would have the potential to create erosion or
drainage impacts, the project should have included an erosion control plan as required by IP
Section 20.146.050.E.4. However, no erosion control plan is on file for the project.

For the reasons outlined above, the County’s approval of the project raises a substantial LCP
conformance issue with respect to potential geologic impacts and erosion control.

11
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CEQA

The Appellant contends that the County may have inappropriately granted a CEQA Categorical
Exemption for the project. However, the only appropriate grounds for an appeal to the California
Coastal Commission are issues related to the project’s consistency with the certified LCP and, if
applicable, the Coastal Act’s public access policies. Thus, any CEQA contentions are not
appropriate grounds for determining whether this appeal raises an issue of substantial
conformance with the County’s LCP.

Condition 8

Monterey County IP Section 20.70.050.B (Exhibit 6) states, in relevant part: “In order to grant
any Coastal Development Permit, the findings of the Appropriate Authority shall be: 1) The
establishment, maintenance, or operation of the use or structure applied for will not... be
detrimental to health, safety,... and general welfare of persons residing or working in the
neighborhood of such proposed use, or be detrimental or injurious to property and improvement
in the neighborhood... 2) The subject property is in compliance with all rules and regulations
pertaining to zoning uses, subdivision, and any other applicable provisions of this Title...”

The Appellant contends that the Applicant cannot meet condition 8 of the permit (see Exhibit 4),
which requires the Applicant to obtain a backflow device from the appropriate public water
purveyor (in this case, the Appellant) prior to bringing the irrigation well on line, in accordance
with the requirements of the Monterey County Environmental Health Bureau.’® The Appellant
states that providing such a device to the Applicant, however, would compromise the Appellant’s
ability to serve its customers, both in terms of water quantity and quality. Thus, the Appellant
has stated that it intends to refuse to supply a backflow device for the approved well. Thus, at
this time, it appears that this condition cannot be met.

Violations

The Appellant also contends that there are existing violations on the Applicant’s property. The
Appellant notes that the Applicant’s property is subject to Condition 27 of a 2003** Mitigation
Monitoring and/or Reporting Program (Program) (Exhibit 11), which stipulates that non-native
vegetation is prohibited on the property. The Program is in place (and was adopted in perpetuity,
i.e. the requirements of Condition 27 run with the land) pursuant to the Low-Effect Habitat
Conservation Plan (HCP) (Exhibit 12) that applies to the property and is intended to protect the
Smith’s Blue Butterfly (a federally listed endangered species). The Applicant for the 2003
conditionally approved CDP that allowed the development of the single family residence on the
subject property was required to submit to the County a landscape plan prepared by a certified
biologist and consistent with the requirements of Condition 27. Commission staff requested, but
has not received, a copy of this landscape plan from the County. Upon reviewing aerial
photography of the property it appears that the vegetation adjacent to the residence is non-native
in character, i.e. the vegetation consists of large areas of green lawn (Exhibit 2). Thus, given the
above, the nonnative vegetation appears to be unpermitted.

12 A backflow device prevents contaminated water from being drawn back into a water system from a source (e.g. a lawn-

watering device).

Condition 27 was included in the County’s approval of a CDP for the residence in 2003. The County required the recordation
of a deed restriction to include all conditions/mitigation measures of that approval.
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The Appellant also contends that trees were removed from the Applicant’s property, violating an
existing deed restriction on the property. The deed restriction pertains to the portion of the
property outside of the developed area. The restriction is also in place pursuant to the Low-Effect
Habitat Conservation Plan (HCP), and it prohibits, among other things, “destruction or removal
of vegetation including, but not limited to, brushing, clearing, crushing, mowing, grubbing,
disking or grading, except in accordance with the HCP.” The Appellant presented a signed
statement (Exhibit 16) from a witness claiming to have seen trees felled on a portion of the
Applicant’s property that is encumbered by the deed restriction. The Appellant presented this
statement after the County’s CDP approval.

Regardless of whether these allegations are true and demonstrate potential violations of a County
permit, they do not demonstrate that the new permit approved by the County in this action does
not conform with the certified LCP. For that reason, these contentions do not raise a substantial
issue of LCP conformity.

3. Substantial Issue Conclusion

The County-approved project raises substantial LCP conformance issues in terms of improper
noticing of County action, water supply and intensification of water use, ESHA impacts, and
geologic impacts. Therefore, the Commission finds that a substantial issue exists with respect
to the County-approved project’s conformance with the certified Monterey County LCP, and
takes jurisdiction over the CDP application for the proposed project.

G. CoASTAL DEVELOPMENT PERMIT DETERMINATION

The standard of review for this CDP determination is the Monterey County certified LCP. All
Substantial Issue Determination findings above are incorporated herein by reference.

1. Project Site Background

In 2004, Charles and Rebecca Olson (Olson’s), then the owners of the subject parcel at 30
Mentone Drive, were granted a Coastal Development Permit by the County of Monterey for,
among others things, construction of a single family residence and development within 100 feet
of environmentally sensitive habitat area (ESHA).** During the County’s review of that project,
the County determined that the project could have a significant effect on the environment,
specifically the habitat of the Smith’s Blue Butterfly. Accordingly, the Olson’s applied for, and
received, an Incidental Take Permit (ITP) (Exhibit 13) from the U.S. Fish and Wildlife Service
(USFWS). The ITP was issued subject to compliance with a Low-Effect Habitat Conservation
Plan (HCP) (Exhibit 12) for the Smith’s Blue Butterfly that was developed for the property.
Accordingly, USFWS required that the Olson’s record a deed restriction to ensure that all
undeveloped areas of the property would be preserved in perpetuity. The USFWS also required
that the Olson’s sign an “Agreement to Implement a Mitigation Monitoring and/or Reporting
Plan” (Exhibit 11), which applied to the entirety of the subject property and was intended to
monitor compliance with the HCP. Both signed agreements include binding restrictions, running
in perpetuity with the land. The County subsequently approved the residential development CDP,

" The County’s approval of PLN0010448 also resolved an existing violation on the site, i.e. the unpermitted removal of
Seacliff buckwheat, which is exclusive habitat for the Smith’s Blue Butterfly.
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which was conditioned to adhere to USFWS’s requirements, and was also conditioned to require
drought-tolerant native or low-water-use plants and a low precipitation irrigation system. Finally,
the project was conditioned to require recordation of a notice stating that “The permit was
granted subject to 33 conditions of approval, which run with the land. A copy of the permit is on
file with the Monterey County Planning and Building Inspection Department”.

Although the existing HCP that applies to the property as well as the conditions of County CDP
PLN0010448 that run with the land provide context in this case, the Commission’s analysis of
the proposed development is solely based on its consistency with currently applicable Monterey
LCP policies and standards.

2. Water Supply Resources

Applicable Policies

The Policies of the Monterey County Carmel Area LUP and the associated IP standards provide
for the protection of watersheds and water supply, require water conservation and drought
tolerant landscaping, and restrict the installation of new water systems for development that is
already served by a public, private, or mutual water system:

Carmel Area LUP Water and Marine Resources Overview Section 2.4.1 (in relevant part):

The Carmel coast’s major streams are the Carmel River, San Jose Creek, Gibson Creek, Wildcat
Creek, and Malpaso Creek. With the exception of the Carmel River, these streams are small, but
all directly support riparian wildlife and plant communities. Because many of the streams are
small, development of residences, agriculture, and public or private recreation and visitor-
serving facilities can place excessive demands on the water available in some watersheds. When
overuse is allowed, through unwise approvals of development or use applications, degradation
of the natural environment results with loss of plant, wildlife, and fish habitats. Eventually,
people dependent on the adequate supply of quality water will suffer too as private and
community water systems fail. The drought of 1976-78 emphasized the critical need for a careful
and conservative approach to planning and to recognize that drought year flows are the
controlling factor for all human and natural uses.

Carmel Area LUP Policy 2.4.4.A.2:

As part of the permit process, the applicant must also demonstrate that the proposed new water
use or use intensification will not adversely affect both the natural supply necessary to maintain
the environment, including wildlife, fish, and plant communities, and the supply available to
meet the minimum needs of existing users during the driest year. At the County's discretion, the
applicant may be required to support his application through certification by a consultant
deemed qualified by the County to make such determinations. The County will request that the
Department of Fish and Game provide a written recommendation on each application.

Carmel Area LUP Policy 2.4.4.A.6:
Water conservation devices shall be required in conjunction with new development. Drought

tolerant landscaping should be required where appropriate. Construction of roads and
driveways with pervious surfaces shall be encouraged where appropriate.
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Carmel Area LUP Section 4.5;

The capabilities and constraints of the various areas of the Carmel area to support various
types and densities of land uses are reflected in the land use map. Land uses have been
designated based on an evaluation of existing uses, appropriate levels of use to protect
coastal resources, and levels of development that can be accommodated by public works
systems such as water supplies and coastal access roads. Final determinations of densities
and land use locations will be made during the project review process.

Land uses recommended for the Carmel area are listed below. These reflect both existing
and traditional land uses and the priorities of the Coastal Act...

F. Watershed and Scenic Conservation

Protection of the watershed, streams, plant communities, and scenic values is the
primary objective. This land use category applies to the upland and mountainous
areas east of Highway 1. This is a multiple-use category in which several types of
low-intensity uses are appropriate. These include: ranching and grazing of animals,
recreational uses permitted in the Undeveloped and Scenic Outdoor Recreation
category, rural residences, and related employee housing. Except where otherwise
indicated in the text, a density of 1 unit per 40 acres is required for new subdivisions
below 1000-foot elevation, while for areas above 1000-foot elevation, a density of 1
unit per 80- acres is required.

Monterey County Coastal Implementation Plan Section 20.17.040 (Principle Uses Allowed,
Coastal Administrative Permit Required in Each Case.):

J.  Water system facilities including wells and storage tanks serving 14 or fewer service
connections, pursuant to Title 15.04 Monterey County Code, and replacement of water
tanks and wells where no increase in service connections is created. The screening of
any tanks and associated structures shall be approved by the Director of Planning and
Building Inspection.

Monterey County Code Section 15.04.006 (Findings.):

a. Every citizen of Monterey County has the right to pure and safe drinking water.

b. This Chapter is intended to ensure that the water delivered by domestic public water
systems of Monterey County shall be pure, wholesome, and potable at all times. The
provisions of this Chapter provide the means to accomplish this objective.

e. lItis the policy of Monterey County to reduce the proliferation of water systems. The
provisions of this Chapter provide the means to accomplish this objective by requiring
the consolidation and incorporation of proposed and existing water systems when
feasible.

f.  Proliferation of water systems results from fragmentation of existing water systems. It
is the intent of Monterey County to prevent construction of new systems within the
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service boundaries of existing water systems, analogous to the anti-paralleling rules of
the Public Utilities Commission.

g. Itisthe intent of Monterey County to implement the goal of the County General Plan
Policy which is to promote adequate water service for all County needs and to achieve a
sustained level of adequate water services. The provisions of this Chapter provide the
means to accomplish this objective by implementing Section 53.1.1 through 53.1.5,
inclusive, of said Policy which states in part as follows:

2. The County shall not allow water consuming development in areas which do not have
proven adequate water supplies.

3. New development shall be required to connect to existing water service providers
which are public utilities, where feasible.

4. Proliferation of wells, service residential, commercial, and industrial uses, into
common water tables shall be discouraged. [emphasis added]

Monterey County Code Section 15.04.050 (Permit — Issuance or denial.):

a. Director’s Investigation. Upon receipt of an application and all supporting documents
filed pursuant to this Chapter, the Director shall make a thorough investigation of the
proposed or existing system and all other circumstances and conditions which he or she
deems material...

5. No domestic water system shall be issued a permit if water service for each
connection or all connections of a proposed water system is available from a public,
private, or mutual water system thereby eliminating the necessity of formation of an
additional water system. Availability shall be determined, on a case by case basis, in
consideration of the following: willingness of the water system to provide service,
reasonable economic standard, long term viability, and a determination that the
water system will have an adequate source and supply of water. A determination by
the Director pursuant to this Section, shall be subject to the appeal process below at
Section 15.04.180. (Authority: California Health and Safety Code Section 116540.)
[emphasis added]

Monterey County Code Section 20.146.050:

The intent of this section is to protect the water quality of the Carmel area's coastal streams,
Point Lobos and Carmel Bay areas of Special Biological Significance. Instream flows shall
be protected in order to maintain the natural plant, fish and wildlife communities. To fulfill
this goal, the County will require adherence to the principles which insure the best
watershed protection including: adequate setbacks from streams, stream setbacks, stream
flow maintenance, performance controls for development site features, maintenance of water
quality, protection of natural vegetation along streams and control of grading to minimize
erosion and sedimentation.

The effects of all new development proposals or intensification of land use activities or water

uses on the natural character and values of the Carmel area coasts and streams will be
specifically considered in all land use decisions. Subjects to be addressed in such evaluations
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include protection of water quantity and quality, wildlife and fish habitat, and recreational
and scenic values. (Ref. Policy 2.4.3.1 Water and Marine Resources).

20.146.050.E.1.a New development shall be approved only where it can be demonstrated by
the applicant that adequate water is available from a water utility or community system or an
acceptable surface water diversion, spring, or well. (Ref. Policy 2.4.4.A.1 Water
Availability).

20.146.050.E.1.d. Water conservation devices shall be required in conjunction with new
development. Drought—tolerant landscaping is required where appropriate (Re. Policy
2.4.4.A.6 Water Availability).

Analysis

The proposed project is for the installation of a well to provide irrigation water for landscaping,
including extensive areas of lawn. As discussed above, the Carmel Riviera Mutual Water
Company currently provides water service for the property. See Exhibit 1 for location maps. See
Exhibit 2 for aerial photos of the project site. See Exhibit 3 for the proposed well site plan/map.

The Applicant’s property lies within the Watershed and Scenic Conservation land use category
in Monterey County, within which the primary objective is the “protection of watersheds,
streams, and plant communities,” according to Carmel Area LUP Section 4.5.F. More
specifically, the subject property lies within the Malpaso Creek watershed, which Carmel Area
LUP Section 2.4.1 states supports “riparian wildlife and plant communities.” This section further
states that, even in normal years, Malpaso Creek is a small stream, and imprudent
overdevelopment leading to excessive overdrafting of the available water resources in such small
watersheds, as are common in Monterey County, can lead to “loss of plant, wildlife, and fish
habitats.” Additionally, it states “people dependent on the adequate supply of quality water will
suffer too as private and community water systems fail.” This LUP section continues by calling
attention to droughts as “controlling factor[s] for all human and natural uses,” highlighting the
1976-78 drought as an example to buttress the critical need for “careful and conservative”
planning regarding water resources. LUP Policy 2.4.4.A.2 requires that the Applicant
demonstrate that an adequate water supply exists to support the proposed development, in light
of protection of wildlife and plant resources and the minimum needs of existing users during the
driest year. Moreover, LUP Policy 2.4.4.A.6 and IP Section 20.146.050.E.1.d require drought-
tolerant landscaping “where appropriate” and water conservation devices in conjunction with the
proposed development.

The entirety of the State is currently in a severe, extended drought. The current drought surpasses
the 1976-1978 drought in terms of dryness; indeed, the period from 2012-2014 is the driest three
year span in the State’s recorded history.®® Due to these severe drought conditions, Governor
Brown on January 17, 2014 proclaimed a State of Emergency throughout the State. On April 25,
2014, the Governor proclaimed a Continued State of Emergency. Then, on April 1, 2015, the
Governor issued Executive Order B-29-15 (see Exhibit 14), which mandates restrictions to
achieve a 25% reduction in potable urban water usage. This Executive Order also calls for the

1% See California Department of Water Resources (February 2015). California’s most significant droughts: Comparing
historical and recent conditions. Retrieved from http://www.water.ca.gov/waterconditions/publications.cfm
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replacement of lawns and ornamental turf with drought-tolerant landscaping, increased water
efficiency standards for new and existing landscapes through more efficient irrigation systems,
and by limiting the portions of landscapes that are covered in turf.

The proposed project is intended to provide irrigation water for landscaping that requires
substantial amounts of water, including an extensive lawn area and other ornamental plants,
during a period of extended drought. The proposed project is inconsistent with LUP Section
2.4.1 because it does not address the critical need for careful and conservative planning regarding
water resources. The proposed project is also inconsistent with LUP Policy 2.4.4.A.2 and IP
Section 20.146.050.E.1.a because the Applicant has not demonstrated that the proposed water
use will not adversely affect the natural water supply during this period of extended drought or
that there is an adequate water supply available for his proposed use. Not only has the Applicant
not met his burden, the Appellant, the water agency responsible for providing water to this part
of the County, has asserted that the proposed well will, in fact, adversely affect the quantity and
quality of water available in this service area. The proposed project is also inconsistent with LUP
Section 2.4.4.A.6 and IP Section 20.146.050.E.1.d because it is intended to provide irrigation for
lawns and other non-drought-tolerant plant species, which depend on irrigation systems that do
not conserve water.

Further, IP Section 20.17.040 lists permitted uses for the Watershed and Scenic Conservation
land use category. Among the permitted uses listed is “J. Water system facilities including wells
and storage tanks servicing 14 or fewer service connections, pursuant to Title 15.04, Monterey
County Code and replacement of water tanks and wells where no increase in service connections
is created.” Although water systems are allowed in this land use category, they must still meet
applicable requirements to be approved. One such requirement is Chapter 15.04°, which
provides clarification for the wells and storage tanks that are permitted. It refers solely to
drinking water wells — no mention is made of irrigation wells, such as the proposed well.
Moreover, Section 15.04.006.e states that, even for drinking water wells, it is the policy of
Monterey County “to reduce the proliferation of water systems.” Code Section 15.04.006.f
expresses the County’s intent “to prevent construction of new systems within the service
boundaries of existing water systems.” More definitively, Section 15.04.050 states, “no domestic
water system shall be issued a permit if water service for each connection or all connections of a
proposed water system is available from a public, private, or mutual water system thereby
eliminating the necessity of formation of an additional water system.” As noted above, the
residence on the site is currently served by the Carmel Riviera Mutual Water system. The
proposed project would allow for the proliferation of a water system within the service boundary
of an existing water purveyor. Thus, the proposed project is inconsistent with Code Sections
15.04.050 and 15.04.006, which are incorporated into the County’s LCP.

Water Supply Resources Conclusion

The proposal for the irrigation well is inconsistent with LCP policies and standards designed to
promote the prudent use of water resources on which both wildlife and existing users rely for
their most basic needs, giving particular consideration to the period of drought which the State is

16 Title 15 is incorporated into the LCP by reference in IP Section 20.96.010, which states, “The provisions of the following
Titles and Chapters of the Monterey County Code as may be amended from time to time, copies of which are on file as
required by law, are adopted and incorporated into this title by reference,” and specifically lists Chapter 15.04.
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currently in. The proposed project is inconsistent with the LCP because it does not address the
critical need for careful and conservative planning regarding water resources, does not
demonstrate that it will not adversely affect the natural water supply during this extended period
of drought, would allow for the proliferation of a water system within the service boundary of an
existing water purveyor, and because it is intended to provide water for non-drought-tolerant
landscaping. For all of the above reasons, the proposed project must be denied.

3. Environmentally Sensitive Habitat Area (ESHA)

Applicable Policies

The LCP requires that land uses adjacent to ESHA, such as coastal sage scrub that provides
habitat for the federally endangered Smith’s Blue Butterfly, be compatible with the long-term
maintenance of the resource, and also restricts the removal of indigenous vegetation to that
needed for the structural improvements themselves. Specifically:

Carmel Area LUP ESHA Overview Section 2.3.1 (in relevant part):

Environmentally sensitive habitat areas are areas in which plant or animal life or their
habitats are rare or especially valuable due to their special role in an ecosystem. These
include rare, endangered, or threated species and their habitats...

The Carmel Coastal Segment supports a variety of rare, endangered, or sensitive terrestrial
species and habitats: riparian corridors,... significant stands of Monterey pine,... and dwarf
coastal chaparral. These environmentally sensitive habitats should be protected for a variety
of reasons: their high scientific and educational values, their scenic values, their high
wildlife values, and/or their importance tin watershed protection...

Carmel Area LUP Policy 2.3.2 (in relevant part):

The environmentally sensitive habitats of the Carmel Coastal Segment are unique, limited
and fragile resources of statewide significance, important to the enrichment of present and
future generations of County residents and visitors; accordingly, they shall be protected,
maintained and, where possible, enhanced and restored. All categories of land use, both
public and private shall be subordinate to the protection of these critical areas... Rare and
Endangered Species are those identified as rare, endangered and/or threatened by the ...
United States Department of Interior Fish and Wildlife Service...

Carmel Area LUP Policy 2.3.3.1 (in relevant part):

Development, including vegetation removal, excavation, grading, filling, and the
construction of roads and structures, shall be avoided in critical and sensitive habitat areas,
riparian corridors, wetlands, sites of known rare and endangered species of plants and
animals, rookeries and major roosting and haul-out sites, and other wildlife breeding or
nursery areas identified as critical. Resource-dependent uses, including nature education
and research, hunting, fishing, and aquaculture, shall be allowed within environmentally
sensitive habitats and only if such uses will not cause significant disruption of habitat values.
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Only small-scale development necessary to support the resource-dependent uses may be
located in sensitive habitat areas if they cannot feasibly be located elsewhere...

Carmel Area LUP Policy 2.3.3.2:

Land uses adjacent to locations of environmentally sensitive habitats shall be compatible
with the long-term maintenance of the resource. New land uses shall be considered
compatible only where they incorporate all site planning and design features needed to
prevent habitat impacts and where they do not establish a precedent for continued land
development which, on a cumulative basis, could degrade the resource.

Carmel Area LUP Policy 2.3.3.4:

To protect environmentally sensitive habitats and the high wildlife values associated with
large areas of undisturbed habitat, the County shall retain significant and, where possible,
contiguous areas of undisturbed land in open space use. To this end, parcels of land totally
within sensitive habitat areas shall not be further subdivided. On parcels adjacent to
sensitive habitats, or containing sensitive habitats as part of their acreage, development shall
be clustered to avoid habitat impacts.

Carmel Area LUP Policy 2.3.3.6:

The County shall require deed restrictions or dedications of permanent conservation
easements in environmentally sensitive habitat areas where development is proposed on
parcels containing such habitats. Where development has already occurred in areas
supporting sensitive habitat, property owners should be encouraged to voluntarily establish
conservation easements or deed restrictions.

Carmel Area LUP Policy 2.3.3.7:

Where development is permitted in or adjacent to environmentally sensitive habitat areas,
the County, through the development review process, shall restrict the removal of indigenous
vegetation and land disturbance (grading, excavation, paving, etc.) to that needed for the
structural improvements themselves.

Carmel Area LUP Policy 2.3.3.8:
The County shall require the use of appropriate native species in proposed landscaping.
Monterey County Coastal Implementation Plan Section 20.17.010:
The purpose of this chapter is to provide a district to allow development in the more remote
or mountainous areas in the Coastal Zone while protecting the significant and substantial
resources of those areas. Of specific concern are the highly sensitive resources inherent in

such areas such as viewshed, watershed, plant and wildlife habitat, streams and riparian
corridors. The purpose of this chapter is to be carried out by allowing only such
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development that can be achieved without adverse effect and which will be subordinate to the
resources of the particular site and area.

Analysis

Monterey County LUP Section 2.3.1 defines ESHA as “areas in which plant or animal life or
their habitats are rare or especially valuable due to their special role in an ecosystem.” Such plant
life, it continues, includes dwarf coastal chaparral (aka coastal sage scrub). One component plant
of this coastal scrub is Seacliff buckwheat, which supports the federally endangered Smith’s
Blue Butterfly. LUP Policy 2.3.2 requires that ESHA that provides habitat for rare and
endangered species as identified by the U.S. Fish and Wildlife Service (USFWS) be protected
and where possible enhanced and restored. Seacliff buckwheat and the Smith’s Blue Butterfly
are both found on the Applicant’s property. LUP Policy 2.3.3.2 requires that projects adjacent to
ESHA “be compatible with the long-term maintenance of the resource.” LUP Policy 2.3.3.6
requires deed restrictions of permanent conservation easements in ESHA where development is
proposed on a parcel containing ESHA. LUP Policy 2.3.3.7 requires the County to “restrict the
removal of indigenous vegetation... to that needed for the structural improvements themselves.”
LUP Policy 2.3.3.8 requires the use of appropriate native species in landscaping. And IP Section
20.17.010, citing specific concern for “highly sensitive resources inherent in [the Coastal Zone]
such as viewshed, watershed, plant and wildlife habitat, streams and riparian corridors,” states
that “only such development that can be achieved without adverse effect and which will be
subordinate to the resources of the particular site and area” (emphasis added) shall be
allowed.

The proposed project is for a well to provide water for landscaping purposes (i.e. for extensive
lawn areas and other ornamental non-native vegetation). A previous County CDP*’ provided for
development of the house on the property. The approval of the residence was subject to a Habitat
Conservation Plan (HCP) by the US Fish and Wildlife Service (USFWS) (Exhibit 12), which
required, among other things, “restoration of disturbed areas on site to create/enhance coastal
sage scrub habitat” and “eradication of various invasive plants.'® Per the requirements of the
HCP, a deed restriction was recorded against the property to ensure that all undeveloped areas of
the property would be preserved in perpetuity for habitat protection. The County’s approval of
the house included a condition that required ongoing compliance with the HCP for the property.
To provide consistency with LCP Policies 2.3.3.2 and 2.3.3.7, the County’s approval of the
house included Condition 27, which required that “to avoid unnecessary impacts to native
vegetation, where possible native vegetation on the property, in areas not needed for structures,
parking, and hardscape, shall be left intact... Any areas disturbed by construction shall be re-
vegetated with native vegetation, as well as any other appropriate and necessary erosion control
measures.” Thus, per the County’s approval of the residence and per the requirements of the
HCP, all undeveloped areas on the property are required to be maintained as coastal sage scrub
ESHA. The County required that all of the conditions affecting CDP PLN010448 be recorded

7" PLN010448, as amended by PLN030087.

8 The “Findings and Recommendations on Issuance of Incidental Take Permit” (Exhibit 13), which accompanied the Incidental
Take Permit and associated Habitat Conservation Plan, provides clarification on why the USFWS restricted non-native
vegetation throughout the property. The document states, “Exotic plants may invade the impact area disturbed by grading and
in time, encroach further into coastal scrub habitat in the conservation area adjacent to the impact area... Because exotic
plants are known to compete with and displace Seacliff buckwheat, such encroachment would likely degrade the habitat for
the Smith’s blue butterfly.”
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against the property to run with the land (Exhibit 15). Thus, all the conditions of County CDP
PLN010448 and the requirements of the HCP are applicable to the Applicant.

The proposed project is for a well to be located in the Applicant’s driveway to provide water for
the landscaping of nonnative and non-drought-tolerant vegetation on the site, including an
extensive lawn area. The proposed site plans for the project also show new and expanded leach
field areas and an associated pipeline® located directly within coastal sage scrub ESHA (Exhibit
4). The approved leach fields and pipeline are inconsistent with LUP Policy 2.3.3.1, which
requires that new development shall avoid critical habitat areas. For this reason, the proposed
project must be denied.

4. Other Issues

Typically, the proposed project would need to be evaluated for consistency with the LCP’s
policies and standards related to geologic hazards and drainage and erosion. However, because
the project is being denied based on issues related to water resources and ESHA, these issues
will not be evaluated in this de novo review.

5. CDP Determination Conclusion

The Commission hereby denies CDP A-3-MCO-15-0023 for the proposed development of a well
and associated leach fields because the project is not consistent with the Monterey County
Carmel Area Plan certified -LCP policies and standards with respect to water resources and
ESHA. Thus, the Commission denies the proposed project as it is inconsistent with the LCP.

H. VIOLATIONS

The LCP identifies the project site as being located within ESHA due to the presence of the
endangered Smith’s Blue Butterfly, which inhabits the coastal sage scrub on the property. As
discussed above, in the “Substantial Issue Determination” and De Novo “Water Supply
Resources” and “ESHA” sections of this staff report, unpermitted development consisting of the
planting of lawns and ornamental plants in areas required to be maintained as coastal sage scrub
ESHA has taken place on the subject property. In addition, there is evidence of unpermitted tree
removal (Monterey pines) on the site. The subject tree removal and planting of lawns and
ornamentals occurred within a deed-restricted area subject to a Habitat Conservation Plan
required by the US Fish and Wildlife Service. The Applicant may apply to the County for a CDP
to resolve these violations. The deed restriction is a requirement of CDP No. PLN010448 (as
amended by CDP PLNO030087), issued by the County of Monterey, and requires that “The
encumbered acreage shall not be utilized in any manner inconsistent with the conservation of the
natural flora and fauna contained thereon.” Thus, the subject unpermitted development activities
are also a potential violation of the terms and conditions of a previously issued CDP.

The above described violations are not addressed in, and will not be resolved by, the
Commission’s action on this item. This matter has been referred to the Commission’s

" The Applicant has stated that he does not intend to move forward with the leach fields. However, the proposed project plans
include new and expanded leach fields and associated piping, as well as the proposed well.
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Enforcement Division for investigation and possible action pursuant to Chapter 9 of the Coastal
Act and Monterey County’s LCP.

Although development has taken place prior to the Commission’s consideration of this Appeal
and de novo permit, consideration by the Commission has been based solely upon Monterey
County’s LCP. Commission review and action on this permit does not constitute a waiver of any
legal action with regard to the alleged violations, nor does it constitute an implied statement of
the Commission’s position regarding the legality of development undertaken on the subject site
without a coastal permit.

|. CEQA

Section 13096 of the California Code of Regulations requires that a specific finding be made in
conjunction with coastal development permit applications showing the application to be
consistent with any applicable requirements of CEQA. Section 21080.5(d)(2)(A) of CEQA
prohibits a proposed development from being approved if there are feasible alternatives or
feasible mitigation measures available which would substantially lessen any significant adverse
effect which the activity may have on the environment.

Monterey County, acting as lead agency, found the proposed project exempt from CEQA
pursuant to Section 15303 (Class 3) of the CEQA Guidelines. The Coastal Commission’s review
and analysis of land use proposals has been certified by the Secretary of Resources as being the
functional equivalent of environmental review under CEQA. This report has discussed the
relevant coastal resource issues with the proposal. All public comments received to date have
been addressed in the findings above. All above findings are incorporated herein in their entirety
by reference. As detailed in the findings above, the proposed project would have significant
adverse effects on the environment as that term is understood in a CEQA context.

Pursuant to CEQA Guidelines (14 CCR) Section 15042 “a public agency may disapprove a
project if necessary in order to avoid one or more significant effects on the environment that
would occur if the project were approved as proposed.” Section 21080(b)(5) of the CEQA, as
implemented by Section 15270 of the CEQA Guidelines, provides that CEQA does not apply to
projects which a public agency rejects or disapproves. The Commission finds that denial, for the
reasons stated in these findings, is necessary to avoid the significant effects on coastal resources
that would occur if the project was approved as proposed. Accordingly, the Commission’s denial
of the project represents an action to which CEQA, and all requirements contained therein that
might otherwise apply to regulatory actions by the Commission, do not apply.
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APPENDIX A: SUBSTANTIVE FILE DOCUMENTS

1. Final Local Action Notice for Monterey County CDP for PLN010448 (Coastal
Commission reference number 3-MCO-03-026).

2. Final Local Action Notice for Monterey County Minor and Trivial CDP Amendment for
PLNO030087 (Coastal Commission reference number 3-MCO-03-200).
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Before the Zoning Administrator in and for the
County of Monterey, State of California

In the matter of the application of:

CISAR (PLN140469)
RESOLUTION NO. 15-012
Resolution by the Monterey County Zoning

Administrator:

1) Finding the project exempt from CEQA pursuant
to Section 15303 (Class 3) of the CEQA

2)

[PLN140469, Cisar, 30 Mentone Drive, Carmel,
Carmel Area Land Use Plan (APN: 243-201-013-

Guidelines; and

Approving a Combined Development Permit
consisting of: 1) a Coastal Administrative Permit
to allow the construction of an irrigation well;
and 2) a Coastal Development Permit for
development within 100 feet of environmentally

sensitive habitat.

000)]

The Cisar application (PLN140469) had a public hearing before the Monterey County
Zoning Administrator on February 12, 2015. Having considered all the written and
documentary evidence, the administrative record, the staff report, oral testimony, and
other evidence presented, the Zoning Administrator finds and decides as follows:

1.

2.

FINDING:

EVIDENCE:

FINDING:

EVIDENCE:

b)

FINDINGS

PROJECT DESCRIPTION — The proposed project is a Combined
Development Permit consisting of: 1) Coastal Administrative Permit to
allow the construction of an irrigation well; and 2) Coastal Development
Permit for development within 100 feet of environmentally sensitive
habitat.

The application, project plans, and related support materials submitted
by the project applicant to Monterey County RMA-Planning for the
proposed development found in Project File PLN140469.

CONSISTENCY - The Project, as conditioned, is consistent with the
applicable plans and policies which designate this area as appropriate
for development.
During the course of review of this application, the project has been
reviewed for consistency with the text, policies, and regulations in:
- the 1982 Monterey County General Plan;
- Carmel Area Land Use Plan;
- Monterey County Coastal Implementation Plan Part 4;
- Monterey County Zoning Ordinance (Title 20);
No conflicts were found to exist. No communications were received
during the course of review of the project indicating any inconsistencies
with the text, policies, and regulations in these documents.
The property is located at 30 Mentone Drive, Carmel (Assessor’s Parcel
Number 243-201-013-000), Carmel Area Land Use Plan. Thgpgreal is

A-3-MCO-15-0023

3 of 34



3.

FINDING:

EVIDENCE:

d)

a)

b)

zoned “WSC/11.46 (CZ)” [Watershed and Scenic Conservation/11.46
acres per unit (Coastal Zone)], which allows water system facilities
including wells and storage tanks serving 14 or fewer service
connections with an approved Coastal Administrative Permit.
Therefore, the project is a conditional land use for this site.

The project site is located within 100 feet of a field-identified
environmentally sensitive habitat (ESHA). Accordingly, a Coastal
Development Permit is required as a part of the project entitlements.
The ESHA in question is native coastal scrub which borders the existing
previously-developed area. The coastal scrub area has been recognized
as potential habitat for the Federally-listed “endangered” Smith’s blue
butterfly. According to the Biological Survey which has been written
for the project (Attached as “EXHIBIT C” to the February 12, 2015
Staff Report): “The proposed well site and retention pit locations had
been disturbed and impacted years ago with the installation of the
residential structure in 2003.” The report also notes: “No adverse or
incidental impacts from the proposed well installation should occur
within any of the habitat zones, off-site areas, or to the wildlife, if
control measures are put in place and maintained.” A Condition of
Approval has been attached to the project which mandates that the
applicant sign, notarize and record a notice which states that the control
measures outlined within the Biological Report must be observed.

The project planner conducted a site inspection on July 2, 2014, to
verify that the project on the subject parcel conforms to the plans listed
above.

The project was not referred to the Carmel/Carmel Highlands Land Use
Advisory Committee (LUAC) for review. Based on the LUAC
Procedure guidelines adopted by the Monterey County Board of
Supervisors per Resolution No. 08-338, this application did not warrant
referral to the LUAC.

The application, project plans, and related support materials submitted
by the project applicant to Monterey County RMA-Planning for the
proposed development found in Project File PLN140469.

SITE SUITABILITY - The site is physically suitable for the use
proposed.
The project has been reviewed for site suitability by the following
departments and agencies: RMA- Planning, Carmel Highlands/Cypress
Fire Protection District, RMA-Public Works, RMA-Environmental
Services, Environmental Health Bureau, and Water Resources Agency.
There has been no indication from these departments/agencies that the
site is not suitable for the proposed development. Conditions
recommended have been incorporated.
Staff identified potential impacts to Biological and Archaeological
Resources. The following reports have been prepared:
“Jim Storer Residence: Biological Resource Analysis for Proposed
Well Site, APN 243-201-013, Carmel Highlands, CA”
(LIB140453) prepared by Fred Ballerini, Pacific Grove, CA,
August 8, 2014.
- “Archaeological Survey — APN 243-201-013, Carmel Highlands”

Vincent § Cisar TR - PLN140469 Exhibit 4
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d)

4. FINDING:

EVIDENCE: a)

b)

5. FINDING:

EVIDENCE: a)

b)

©)

6. FINDING:

EVIDENCE: a)

(LIB140452) prepared by Gary S. Breschini, Ph.D., Salinas, CA,
June 10, 2014.
The above-mentioned technical reports indicated that there are no
physical or environmental constraints that would indicate that the site is
not suitable for the use proposed. County staff has independently
reviewed these reports and concurs with their conclusions.
Staff conducted a site inspection on July 2, 2014, to verify that the site
is suitable for this use.
The application, project plans, and related support materials submitted
by the project applicant to the Monterey County RMA - Planning for the
proposed development found in Project File PLN140469.

HEALTH AND SAFETY - The establishment, maintenance, or
operation of the project applied for will not under the circumstances of
this particular case be detrimental to the health, safety, peace, morals,
comfort, and general welfare of persons residing or working in the
neighborhood of such proposed use, or be detrimental or injurious to
property and improvements in the neighborhood or to the general
welfare of the County.

The project was reviewed by the RMA - Planning, Carmel
Highlands/Cypress Fire Protection District, Public Works,
Environmental Health Bureau, and Water Resources Agency. The
respective agencies have recommended conditions, where appropriate,
to ensure that the project will not have an adverse effect on the health,
safety, and welfare of persons either residing or working in the
neighborhood.

Staff conducted a site inspection on July 2, 2014, to verify that the site

. is suitable for this use.

The application, project plans, and related support materials submitted
by the project applicant to the Monterey County RMA - Planning for the
proposed development found in Project File PLN140469.

NO VIOLATIONS - The subject property is in compliance with all
rules and regulations pertaining to zoning uses, subdivision, and any
other applicable provisions of the County’s zoning ordinance. No
violations exist on the property.

Staff reviewed Monterey County RMA - Planning and Building
Services Department records and is not aware of any violations existing
on subject property.

Staff conducted a site inspection on July 2, 2014, and researched County
records to assess if any violation exists on the subject property.

There are no known violations on the subject parcel.

The application, plans and supporting materials submitted by the project
applicant to Monterey County RMA-Planning for the proposed
development are found in Project File PLN140469.

CEQA (Exempt): - The project is categorically exempt from
environmental review and no unusual circumstances were identified to
exist for the proposed project.

California Environmental Quality Act (CEQA) Guidelines Section

Vincent S Cisar TR - PLN140469 A Exhibit 4
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b)

d

7. FINDING:

EVIDENCE: a)

b)
c)

d)

8. FINDING:
EVIDENCE: a)

b)

15303, Class 3, categorically exempts the construction of new, small
facilities or structures.

No adverse environmental effects were identified during staff review of
the development application during a site visit on July 2, 2014.

None of the exceptions under CEQA Guidelines Section 15300.2 apply
to this project. The project does not involve a designated historical
resource, a hazardous waste site, development located near or within
view of a scenic highway, unusual circumstances that would result in a
significant effect or development that would result in a cumulative
significant impact.

Staff conducted a site inspection on July 2, 2014, to verify that the site
is suitable for this use.

The application, project plans, and related support materials submitted
by the project applicant to Monterey County RMA-Planning for the
proposed development found in Project File PLN140469.

ESHA — The subject project avoids impact on environmentally sensitive
habitat areas in accordance with the applicable goals and policies of the
applicable area plan and zoning codes.

The project includes application for development within 100 feet of
environmentally sensitive habitat areas (ESHA). In accordance with the
applicable policies of the Monterey County Zoning Ordinance (Title
20), a Coastal Development Permit is required and the criteria to grant
said permit have been met

See “Finding 2/Evidence “B”, above.

The project planner conducted a site inspection on July 2, 2014, to
verify ESHA locations and potential project impacts to ESHA.

The application, plans and supporting materials submitted by the project
applicant to Monterey County RMA-Planning for the proposed
development are found in Project File PLN140469.

APPEALABILITY - The decision on this project may be appealed to the
Board of Supervisors and the California Coastal Commission.

Section 20.86.030.A of the Monterey County Zoning Ordinance (Board
of Supervisors).

Section 20.86.080.A.3 of the Monterey County Zoning Ordinance
(Coastal Commission).

DECISION

NOW, THEREFORE, based on the above findings and evidence, the Zoning Administrator

does hereby:

1) Find the project exempt from CEQA pursuant to Section 15303 (Class 3) of the CEQA

Guidelines; and

2) Approve a Combined Development Permit consisting of: 1) a Coastal Administrative Permit
to allow the construction of an irrigation well; and 2) a Coastal Development Permit for
development within 100 feet of environmentally sensitive habitat in general conformance
with the attached sketch and subject to the attached conditions, all being attached hereto and
incorporated herein by reference.

Vincent S Cisar TR - PLN140469 ~ Exhibit 4
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PASSED AND ADOPTED this 12th day of February, 2015.

m(m /</ oy,

acqu line R. Onciano, Zoning Administrator

COPY OF THIS DECISION MAILED TO APPLICANT ON MAR 09 W6 ,
THIS APPLICATION IS APPEALABLE TO THE BOARD OF SUPERVISORS.

IF ANYONE WISHES TO APPEAL THIS DECISION, AN APPEAL FORM MUST BE COMPLETED
AND SUBMITTED TO THE CLERK TO THE BOARD ALLONG WITH THE APPROPRIATE FILING
FEE ON OR BEFORE MR 1 9 2015

THIS PROJECT IS LOCATED IN THE COASTAL ZONE AND IS APPEALABLE TO THE
COASTAL COMMISSION. UPON RECEIPT OF NOTIFICATION OF THE FINAL LOCAL ACTION
NOTICE (FLAN) STATING THE DECISION BY THE FINAL DECISION MAKING BODY, THE
COMMISSION ESTABLISHES A 10 WORKING DAY APPEAL PERIOD. AN APPEAL FORM
MUST BE FILED WITH THE COASTAL COMMISSION. FOR FURTHER INFORMATION,
CONTACT THE COASTAL COMMISSION AT (831) 427-4863 OR AT 725 FRONT STREET, SUITE
300, SANTA CRUZ, CA

This decision, if this is the final administrative decision, is subject to judicial review pursuant to California
Code of Civil Procedure Sections 1094.5 and 1094.6. Any Petition for Writ of Mandate must be filed with
the Court no later than the 90th day following the date on which this decision becomes final.

NOTES

1. You will need a building permit and must comply with the Monterey County Building Ordinance
in every respect.

Additionally, the Zoning Ordinance provides that no building permit shall be issued, nor any use
conducted, otherwise than in accordance with the conditions and terms of the permit granted or
until ten days after the mailing of notice of the granting of the permit by the appropriate authority,
or after granting of the permit by the Board of Supervisors in the event of appeal.

Do not start any construction or occupy any building until you have obtained the necessary
permits and use clearances from Monterey County RMA-Planning and RMA-Building
Services Department office in Salinas.

2. This permit expires 3 years after the above date of granting thereof unless construction or use is
started within this period.

Vincent S Cisar TR - PLN140469 Exhibit 4
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Monterey County RMA Planning

Conditions of Approval/implementation Plan/Mitigation Monitoring

and Reporting Plan

PLN140469

1. PD001 - SPECIFIC USES ONLY

Responsible Department:

Condition/Mitigation
Monitoring Measure:

Compliance or
Monitoring
Action to be Performed:

RMA-Planning

This Combined Development Permit (PLN140469) allows:

1) a Coastal Administrative Permit to allow the construction of an irrigation well; and 2)
a Coastal Development Permit for development within 100 feet of environmentally
sensitive habitat.

The property is located at 30 Mentone Drive, Carmel(Assessor's Parcel Number
243-201-013-000), Carmel Area Land Use Plan. This permit was approved in
accordance with County ordinances and land use regulations subject to the terms and
conditions described in the project file. Neither the uses nor the construction aliowed
by this permit shall commence unless and until all of the conditions of this permit are
met to the satisfaction of the Director of RMA - Planning. Any use or construction not
in substantial conformance with the terms and conditions of this permit is a violation of
County regulations and may result in modification or revocation of this permit and
subsequent legal action. No use or construction other than that specified by this
permit is allowed unless additional permits are approved by the appropriate
authorities. To the extent that the County has delegated any condition compliance or
mitigation monitoring to the Monterey County Water Resources Agency, the Water
Resources Agency shall provide all information requested by the County and the
County shall bear ultimate responsibility to ensure that conditions and mitigation
measures are properly fulfilled. (RMA - Planning)

The Owner/Applicant shall adhere to conditions and uses specified in the permit on an
ongoing basis unless otherwise stated.

2. PD002 - NOTICE PERMIT APPROVAL

Responsible Department:

Condition/Mitigation
Monitoring Measure:

Compliance or
Monitoring
Action to be Performed:

RMA-Planning

The applicant shall record a Permit Approval Notice. This notice shall state:

"A Combined Development Permit (Resolution Number 15-012) was approved by the
Zoning Administrator for Assessor's Parcel Number 243-201-013-000 on February 12,
2015. The permit was granted subject to eight (8) conditions of approval which run
with the land. A copy of the permit is on file with Monterey County RMA - Planning."

Proof of recordation of this notice shall be furnished to the Director of RMA - Planning
prior to issuance of building permits or commencement of the use. (RMA - Planning)

Prior to the issuance of a water well construction permit, the Owner/Applicant shall
provide proof of recordation of this notice to the RMA - Planning.

PLN140469

Print Date: 2/17/2015 4:21:06PM
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3. PD003(A) - CULTURAL RESOURCES NEGATIVE ARCHAEOLOGICAL REPORT

Responsible Department:

Condition/Mitigation
Monitoring Measure:

Compliance or
Monitoring
Action to be Performed:

RMA-Planning

If, during the course of construction, cultural, archaeoiogical, historical or
paleontological resources are uncovered at the site (surface or subsurface resources)
work shall be halted immediately within 50 meters (165 feet) of the find until a qualified
professional archaeologist can evaluate it. Monterey County RMA - Planning and a
qualified archaeologist (i.e., an archaeologist registered with the Register of
Professional Archaeologists) shall be immediately contacted by the responsible
individual present on-site. When contacted, the project planner and the archaeologist
shall immediately visit the site to determine the extent of the resources and to develop
proper mitigation measures required for recovery.

(RMA - Planning)

The Owner/Applicant shall adhere to this condition on an on-going basis.

Prior to the issuance of grading or building permits and/or prior to the recordation of
the final/parcel map, whichever occurs first, the Owner/Applicant shall include
requirements of this condition as a note on all grading and building plans. The note
shall state "Stop work within 50 meters (165 feet) of uncovered resource and contact
Monterey County RMA - Planning and a qualified archaeologist immediately if cultural,
archaeological, historical or paleontological resources are uncovered.”

When contacted, the project planner and the archaeologist shall immediately visit the
site to determine the extent of the resources and to develop proper mitigation
measures required for the discovery.

PLN140469 Exhibit 4
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4. PD004 - INDEMNIFICATION AGREEMENT

Responsible Department:

Condition/Mitigation
Monitoring Measure:

Compliance or
Monitoring
Action to be Performed:

RMA-Planning

The property owner agrees as a condition and in consideration of approval of this
discretionary development permit that it will, pursuant to agreement and/or statutory
provisions as applicable, including but not limited to Government Code Section
66474.9, defend, indemnify and hold harmless the County of Monterey or its agents,
officers and employees from any claim, action or proceeding against the County or its
agents, officers or employees to attack, set aside, void or annul this approval, which
action is brought within the time period provided for under law, including but not limited
to, Govemment Code Section 66499.37, as applicable. The property owner will
reimburse the County for any court costs and attorney's fees which the County may be
required by a court to pay as a result of such action. The County may, at its sole
discretion, participate in the defense of such action; but such participation shall not
relieve applicant of his/her/its obligations under this condition. An agreement to this
effect shall be recorded upon demand of County Counsel or concurrent with the
issuance of building permits, use of property, filing of the final map, recordation of the
certificates of compliance whichever occurs first and as applicable. The County shall
promptly notify the property owner of any such claim, action or proceeding and the
County shall cooperate fully in the defense thereof. |If the County fails to promptly
notify the property owner of any such claim, action or proceeding or fails to cooperate
fully in the defense thereof, the property owner shaill not thereafter be responsible to
defend, indemnify or hold the County harmless. (RMA - Planning)

Prior to the issuance of a water well construction permit, the Owner/Applicant shall
submit a signed and notarized Indemnification Agreement to the Director of
RMA-Planning for review and signature by the County.

Proof of recordation of the Indemnification Agreement, as outlined, shall be submitted
to RMA-Planning .

5. PD016 - NOTICE OF REPORT

Responsible Department:

Condition/Mitigation
Monitoring Measure:

Compliance or
Monitoring
Action to be Performed:

RMA-Planning

Prior to issuance of building or grading permits, a notice shall be recorded with the
Monterey County Recorder which states:

"A Biological Resource Analysis (Library No. LIB140453), was prepared by Fred
Ballerini on August 8, 2014, and is on file in Monterey County RMA - Planning. All
development shall be in accordance with this report.”

(RMA - Planning)

Prior to the issuance of a water well construction permit, the Owner/Applicant shall
submit proof of recordation of this notice to RMA - Planning.

Prior to occupancy, the Owner/Applicant shall submit proof, for review and approval,
that all development has been implemented in accordance with the report to the RMA
- Planning.

PLN140469
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6. PD032(A) - PERMIT EXPIRATION

Responsible Department:

Condition/Mitigation
Monitoring Measure:

Compliance or
Monitoring
Action to be Performed:

RMA-Planning

The permit shall be granted for a time period of three (3) years, to expire on February
12, 2018, unless use of the property or actual construction has begun within this
period. (RMA-Planning)

Prior to the expiration date stated in the condition, the Owner/Applicant shall obtain a
water well construction permit and commence the authorized use to the satisfaction of
the RMA-Director of Planning. Any request for extension must be received by
RMA-Planning at least 30 days prior to the expiration date.

7. EHSP001 WELL CONSTRUCTION PERMIT

Responsible Department:

Condition/Mitigation
Monitoring Measure:

Compliance or
Monitoring
Action to be Performed:

Health Department

Pursuant to Monterey County Code Chapter 15.08, Water Wells, obtain a water well
construction permit from the Environmental Health Bureau and construct the well.

A CA licensed well drilling contractor shall obtain a water well construction permit from
the Environmental Health Bureau.

Complete well construction according to the well permit.

Submit the Well Completion Report to the Environmental Health Bureau.

8. EHSP003 CROSS CONNECTION PROTECTION

Responsible Department:

Condition/Mitigation
Monitoring Measure:

Compliance or
Monitoring
Action to be Performed:

Health Department

Environmental Health Bureau requires that a single back flow device be installed at
the meter connection from the public water purveyor (Carmel Riviera Service Area) to

the property.

Prior to bringing the irrigation well on line, submit evidence of installation of back flow
device Carmel! Riviera and to EHB for review and approval.

PLN140469
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Applicable Implementation Plan Section
1. Improper Noticing of County Action

Carmel Area IP Section 20.84.040.A.2.

Notice of the public hearing shall be mailed or delivered at least 10 days prior to the public
hearing to each local agency expected to provide water, sewage, streets, roads, schools, or
other essential facilities or services to the project, whose ability to provide those facilities
and services may be significantly affected.

Carmel Area IP Section 20.84.040.A.3.

Notice of public hearing shall be mailed or delivered at least 10 days prior to the public
hearing to all owners and legal residents of real property as shown on the latest equalized
assessment roll within 300 feet of the real property that is the subject of the public hearing,
and all persons who have requested, in writing, notices relating to coastal permits, the
Coastal Commission, and interested public agencies. For development on parcels in excess
of 100 acres where development is proposed on a small portion of the parcel and notice to
property owners and legal residents within 300 feet from all property boundaries is
determined to be unreasonable by the Director of Planning and Building Inspection, notice
shall be provided to property owners and legal residents within 300 feet of the development
envelope and to properties in the vicinity of the development which the Director of Planning
and Building Inspection determines to be affected by the development. Addresses shall be
used from the last equalized assessment roll.

Carmel Area IP Section 20.84.040.A.4.

At least 3 public hearing notices shall be clearly posted at 3 different public places on and
near the subject property. The notices shall be accessible and visible to the public. At least
ten days prior to the first scheduled public hearing the applicant shall post or cause to be
posted in conspicuous places on and off-site three notices of public hearing as provided by
the Planning and Building Inspection Department. An affidavit of posting will be provided to
the applicant by the Planning and Building Inspection Department. The applicant shall
complete and return the affidavit to the Department at the time posting is accomplished. The
affidavit shall serve as evidence of posting. Failure to post or to provide evidence of posting
shall constitute grounds for suspension or continuance of the permit process.

2. Water Supply and Intensification of Water Use

Carmel Area LUP Section 2.4.4.A.2.

As part of the permit process, the applicant must also demonstrate that the proposed new
water use or use intensification will not adversely affect both the natural supply necessary to
maintain the environment, including wildlife, fish, and plant communities, and the supply
available to meet the minimum needs of existing users during the driest year. At the County's
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discretion, the applicant may be required to support his application through certification by
a consultant deemed qualified by the County to make such determinations. The County will
request that the Department of Fish and Game provide a written recommendation on each
application.

Carmel Area LUP Section 2.4.4.A.6.

Water conservation devices shall be required in conjunction with new development. Drought
tolerant landscaping should be required where appropriate. Construction of roads and
driveways with pervious surfaces shall be encouraged where appropriate.

Monterey County IP Section 20.146.050

The intent of this section is to protect the water quality of the Carmel area's coastal streams,
Point Lobos and Carmel Bay areas of Special Biological Significance. Instream flows shall
be protected in order to maintain the natural plant, fish and wildlife communities. To fulfill
this goal, the County will require adherence to the principles which insure the best
watershed protection including: adequate setbacks from streams, stream setbacks, stream
flow maintenance, performance controls for development site features, maintenance of water
quality, protection of natural vegetation along streams and control of grading to minimize
erosion and sedimentation.

The effects of all new development proposals or intensification of land use activities or water
uses on the natural character and values of the Carmel area coasts and streams will be
specifically considered in all land use decisions. Subjects to be addressed in such evaluations
include protection of water quantity and quality, wildlife and fish habitat, and recreational
and scenic values. (Ref. Policy 2.4.3.1 Water and Marine Resources).

Monterey County IP Section 20.146.050.A.1

A hydrologic report shall be required for any development which involves intensification of
water use. Applicants are required to submit a hydrologic report certifying such impacts as:
sustained yield of the water source to serve new development outside of existing water utility
service areas and/or that the proposed new water use or use intensification will not adversely
affect either the natural supply necessary to maintain the environment, including wildlife,
fish and plant communities or the supply available to existing users during the driest year
(Ref. Policy 2.4.4.A.1 & 2 Water Availability).

This report must be prepared by a qualified registered hydrologist. Contents of the report
must indicate:

a) location map;

b) to-scale plot plan showing the entire parcel and proposed and existing structures,
roads, land use, landscaping, wells and water lines and hydrologic and drainage
features;

¢) description of how water is currently supplied and how it will be supplied to the
proposed development;,

d) expected yield of the water source to serve the proposed development;
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e) assessment of existing and proposed water usage, including water usage for
landscaped and other vegetated areas;

f) description of hydrologic .setting and .features on the parcel and in the area and for
areas presently.cultivated or proposed for cultivation;

g) description of investigation methods — including review of well logs, on-site and off-
site testing and contacts with Health Department and Flood Control District staff;

h) description of other development activity in the area, both proposed and under
construction,

i) assessment of the individual and cumulative impacts of the proposed development on
the quantity and quality of the groundwater table and local aquifer,

Jj) any modifications, additions or mitigations necessary for the proposed development
to achieve adequate water supply for the project. If an adequate amount of water
cannot be supplied, this must also be stated.

k) assessment of the proposed development's individual and cumulative impact on the
aquifers, safe long-term yield level, saltwater intrusion and long-term maintenance of
local water supplies;

1) demonstration that the new water use or use intensification will not adversely affect
either the natural supply necessary to maintain the environment, including wildlife,
fish and plant communities or the supply available to existing users during the driest
year,

m) description and assessment of project alternatives including reduced density, if
needed to mitigate the proposed development's adverse impacts as identified above
and,;

n) recommendations for water conservation measures, addressing siting, construction
and landscaping and including' retention of water on-site to maximize groundwater
recharge and reclamation of water.

Monterey County IP Section 20.146.050.E.1.a

New development shall be approved only where it can be demonstrated by the applicant that
adequate water is available from a water utility or community system or an acceptable
surface water diversion, spring, or well. (Ref. Policy 2.4.4.4.1 Water Availability).

Monterey County IP Section 20.146.050.E.1.d.

Water conservation devices shall be required in conjunction with new development. Drought
—tolerant landscaping is required where appropriate (Re. Policy 2.4.4.A.6 Water
Availability).

3. Environmentally Sensitive Habitat Area (ESHA)
Carmel Area LUP Section 2.3.1 (in relevant part):
Environmentally sensitive habitat areas are areas in which plant or animal life or their

habitats are rare or especially valuable due to their special role in an ecosystem. These
include rare, endangered, or threated species and their habitats ...
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The Carmel Coastal Segment supports a variety of rare, endangered, or sensitive terrestrial
species and habitats: riparian corridors, ... significant stands of Monterey pine, ... and dwarf
coastal chaparral. These environmentally sensitive habitats should be protected for a variety
of reasons: their high scientific and educational values, their scenic values, their high
wildlife values, and/or their importance tin watershed protection...

Carmel Area LUP Section 2.3.3.1 (in relevant part):

Development, including vegetation removal, excavation, grading, filling, and the
construction of roads and structures, shall be avoided in critical and sensitive habitat areas,
riparian corridors, wetlands, sites of known rare and endangered species of plants and
animals, rookeries and major roosting and haul-out sites, and other wildlife breeding or
nursery areas identified as critical. Resource-dependent uses, including nature education
and research, hunting, fishing, and aquaculture, shall be allowed within environmentally
sensitive habitats and only if such uses will not cause significant disruption of habitat values.
Only small-scale development necessary to support the resource-dependent uses may be
located in sensitive habitat areas if they cannot feasibly be located elsewhere...

Carmel Area LUP Section 2.3.3.2 (in relevant part):

Land uses adjacent to locations of environmentally sensitive habitats shall be compatible
with the long-term maintenance of the resource. New land uses shall be considered
compatible only where they incorporate all site planning and design features needed to
prevent habitat impacts and where they do not establish a precedent for continued land
development which, on a cumulative basis, could degrade the resource.

Carmel Area LUP Section 2.3.3.6

The County shall require deed restrictions or dedications of permanent conservation
easements in environmentally sensitive habitat areas where development is proposed on
parcels containing such habitats. Where development has already occurred in areas
supporting sensitive habitat, property owners should be encouraged to voluntarily establish
conservation easements or deed restrictions.

Carmel Area LUP Section 2.3.3.7

4.

Where development is permitted in or adjacent to environmentally sensitive habitat areas,
the County, through the development review process, shall restrict the removal of indigenous
vegetation and land disturbance (grading, excavation, paving, etc.) to that needed for the
structural improvements themselves.

Erosion Control and Geologic Impacts

Monterey County IP Section 20.146.050.E.4:
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a. An erosion control plan shall be required for the following types of development:

1. diking, dredging, filling and construction activities within shoreline, estuary and
wetland areas,

2. Any devilment with the potential to create significant erosion or drainage impacts and,

3. any development located in “MDR” (Medium Density Residential) or “VSC”,
(Visitor-Serving Commercial)

b. The Erosion Control Plan shall be required, submitted and approved by the Planning
Department prior to the application being determined complete.

c¢. The Erosion Control Plan shall be prepared by a registered civil engineer or soils
engineer, at the applicantsl expense. A minimum of 5 copies shall be submitted.

d. The Erosion Control Plan shall be reviewed by the Planning Department, Building
Inspection Director, Soil Conservation Service, Monterey County Resource Conservation
District and other departments or agencies appropriate for the specific project. A copy of
the submitted plan shall be sent to each reviewing agency by the Planning Department
with comments requested from the specific agencies by a specified date. After comments
have been received, the Planning Department, may require that the plan be revised to
include additional information or assessment as deemed necessary by the reviewing
agencies. A third party review, by a civil engineer or soils engineer and at the applicants
expense, may also be required. All departmental review, plan revisions and third party
review must be complete before the plan may be approved by the Director of Planning.

e. The Erosion Control Plan shall contain, at a minimum, the following elements:

1. location map,

2. to-scale plot plan, showing the entire parcel and existing and proposed structures,
roads, fencing, vegetation removal, landscaping, livestock areas and drainage and
hydrologic features,

3. map showing contours and areas of the parcel with slopes of 0%-10%, 10%-25% and

over 25%,

. map showing soil types and erosion potential hazards according to soil type;

5. to-scale grading plan delineating existing contours, proposed finished contours,
proposed finished contours, areas of cut and fill, areas of vegetation clearance and
disturbance during construction and crosssections, with the plan being of sufficient
scale and contour interval to clearly delineate the proposed grading;

6. description and assessment of potential erosion and drainage impacts from the
proposed development with a depiction on a map where appropriate;

7. detailed plans of all surface and subsurface drainage devices, dams, channels and
other drainage devices to be constructed as a part of the proposed development,
Include measures to retain stormwater runoff resulting from a 20-year recurrence
interval storm. All proposed measures must be consistent with the resource protection
standards of this ordinance and the Carmel Area Land Use Plan and with the
provisions of the Erosion Control Ordinance (Monterey County Code Chapter 16.12);

8. detailed plans of all erosion control devices and measures to be implemented as part
of the development, including landscaping and revegetation of bare ground resulting
from the proposed development and measures to assure that the plantings will
maintain a continuous vegetative cover throughout the year,

9. an assessment of the amount of land disturbance (or bare ground) created or reduced
as a result of the proposed development.

A
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10. In addition to the requirements contained in the Erosion Control ordinance, the
following criteria must also be followed in the Carmel Area:

a. All grading requiring a County permit which occurs on. slopes steeper than 15
percent shall be restricted .to the dry season of the year (Ref. Policy 2.4.4.C.[
Erosion and Sedimentation Control).

b. For necessaky grading operations, the smallest practical area of land shall be
exposed at any one time during development, and the length of exposure shall
be kept to the shortest practicable amount of time (Ref. Policy 2.4.4.C.2
Erosion and Sedimentation Control).

c. Sediment basins (e.g., debris basins, desilting basins, or silt traps) shall be
installed in conjunction with the initial grading operations and maintained
through the development process to remove sediment and runoff waters. All
sediment shall be retained on-site (Ref. Policy 2.4.4. C. 3 Erosion and
Sedimentation Control).

d. The native vegetation cover, temporary vegetation, seeding, mulching, or other
suitable stabilization methods snali be used to protect soils subject to erosion
that have been disturbed during grading or development. All cut and fill slopes
shall be stabilized as soon as possible with planting of native annual grasses
and shrubs, appropriate non-native plants, or with approved landscaping
practices (Ref. Policy 2.4.4.C.4 Erosion and Sedimentation Control).

e. on-site drainage devices shall be designed to accommodate increased runoff
resulting from site modification. Where determined appropriate by County
departments such as Health, Building Inspection or Flood Control, on-site
retention of stormwater is required (Ref. Policy 2.4.4.C.5 Erosion and
Sedimentation Control).

Monterey County IP Section 20.146.080 (in relevant part):

B. Geologic Hazards
1. Geologic Report Requirement
b. Regardless of a parcel’s seismic hazard zone, a geologic report shall
also be required for any development project located in the following
areas:
6) in any area of known or suspected geologic hazards.

5. Condition 8
Monterey County IP Section 20.70.050.B (in relevant part):

In order to grant any Coastal Development Permit, the findings of the Appropriate
Authority shall be:
1) The establishment, maintenance, or operation of the use or structure applied
for will not, under the circumstances of the particular case, be detrimental to
health, safety, peace, morals, comfort, and general welfare of persons residing
or working in the neighborhood of such proposed use, or be detrimental or

Exhibit 6
A-3-MCO0-15-0023
6 of 7



injurious to property and improvement in the neighborhood, or to the general
welfare of the County.

2) The subject property is in compliance with all rules and regulations pertaining
to zoning uses, subdivision, and any other applicable provisions of this Title
and any zoning violation abatement costs have been paid
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Affidavit of Posting Information
Diate: banvary 28, 2005
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PROJECT TITLE: CIEARVINCENT S TR
PRodicr Locarion: 36 Menrone Bive Carmst.

Diear Applicant:
THEEE NOTICRS MUST HE WSt 08 OR BERORe MONDAY, FRBRUARY 2, 2015 e S:00 0
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Supervisors” Chambers, which is Jocated in the Monterey Cousity Govarament Centar at 168 West Adisal Stvec,
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Below I3 an "Affidavit of Posting” which must be filled out and renmed 1o the Planving Department o or
bafre Friday, Febraary 6, 2045, A FAXed copy is acceptable. Qur FAX nomber i ($31) 79851, You
can abso emadl the completed form vor allgncifvnmpnmeiEsaais. A copy of this form is enclosed tor your
reeopds,

I you do not post the shree "Nottee of Public Heuring” forms and retum the completed "Atfidavit of Posting”
form by the specified dates, your application may be continued or dented,
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Notice of | 'ublic 1! earing
Monterey County Zoning Administrator

NOTICE IS HEREBY GIVEN that the Monterey County Zoning Administrator, State of
Calffornta will hold 4 Public Hearing to consider the project deseribedt helow. The hearing will
b held on Thuersday, February 12, 2013 gt the hout of 1:20 a.m. in the Montersy County
Board of Supervisors Chambers, County Govermnent Canter, 168 West Alisal 51, Salinas,
Caltfomia, at which time and place any and all interestod persons may sppear and be heard

thereon.
Owser:  Cisal VINCENT S TR
Project File No:  PLN1404GY
Project Lacation: 30 Muentone Dr, Cneroet
Assensor's Parcel Noe 243201040 3460

Permit Fype:  Combined Development Pemmit
Flanniog Area:  Carmel LUP
Eaviropmental Status:  Categorienl Exemption
Projoct Description:  Combined Developmeont Pormit consisiing of 13 Coastal

Adminisimative Permit to mlow the consiruction of an ivigation
well; and 23 Coustal Development Pasmit fiar development within
ki) foer of environmentally sensiive babita.

YO CHALLENGE THIR MATTER IN OOURT, YOU MAY B LIRS T RATSING ONUY THOSE
ISSUEN YOU QR SOMEONE ELSE BaISED AT Tilk PUBRLIC FEARENG DESCRENED IN THIS IISLIC
NEYTICR G 1N WRITTEN CORRESFONDENCE DELIVERED TC THE ARPROPRIATE AUTHORITY AT O
BEFORE THE PUBLIC HEARING

FOR ADDITSONAL INFORMATION CONTACT:
Htwww Manon, Mopoet Pl
Maomterny (."aw;g Rosomrae Manugetent Agvacy-Plasning Dopadimasg
ViR Woast Adleal $1, Dhad Flowr, Salines ©A, 23601
HILTRESIIR o BRGNS
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Nothee of Umnlslde: 1ometmg:
Monterey County Zoning Administrator

NOTICE IS HEREBY GIVEN that the Monterey County Zoning Administrator, State of
California will hold a Public Hearing to consider the project described below. The hearing will
be held on Thursday, February 12, 2015 at the hour of 10:20 a.m. in the Monterey County
Board of Supervisors Chambers, County Government Center, 168 West Alisal St, Salinas,
California, at which time and place any and all interested persons may appear and be heard
thereon.

Owner: CISAR VINCENTSTR
Project File No: PLN140469
Project Location: 30 Mentone Dr, Carmel
Assessor’s Parcel No:  243-201-013-000
Permit Type: Combined Development Permit
Planning Area:  Carmel LUP
Environmental Status:  Categorical Exemption
Project Description:  Combined Development Permit consisting of: 1) Coastal
Administrative Permit to allow the construction of an irrigation
well; and 2) Coastal Development Permit for development within
100 feet of environmentally sensitive habitat.

IF YOU CHALLENGE THIS MATTER IN COURT, YOU MAY BE LIMITED TO RAISING ONLY THOSE
ISSUES YOU OR SOMEONE ELSE RAISED AT THE PUBLIC HEARING DESCRIBED IN THIS PUBLIC
NOTICE OR IN WRITTEN CORRESPONDENCE DELIVERED TO THE APPROPRIATE AUTHORITY AT OR
BEFORE THE PUBLIC HEARING

FOR ADDITIONAL INFORMATION CONTACT:
Steve Mason, Project Planner
Monterey County Resource Management Agency-Planning Department
168 West Alisal St, 2nd Floor, Salinas CA, 93901
831-755-5228 or
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AFFIDAVIT OF MAILING FOR
PUBLIC HEARING NOTICES

On January 21, 2015 true copy of the following document: PLN140469 - Cisar to the interested parties
to said action by the following means:

[**] (BY MAIL) By placing a true copy thereof, enclosed in a sealed envelope, for collection and
mailing on that date following ordinary business practices, in the United States Mail at the
Resource Management Agency Planning Department, 168 W. Alisal Street, 2" Floor, Salinas,
California, addressed as shown below. | am readily familiar with this business’ practice for
collection and processing of correspondence for mailing with the United States Postal Service,
and in the ordinary course of business, correspondence would be deposited with the United States
Postal Service the same day it was placed for collection and processing.

[X] (BY EMAIL) By causing a true copy thereof, to be sent via electronic mail or via website link.

[1] (BY CUSTOMER PICK-UP) By causing a true copy thereof, enclosed in a sealed enveloped,
to be hand-delivered.

[ declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct. Executed on January 21, 2015 at Salinas, California.

Signé.ture” -
ﬁMargaret Robbins meas Jl Hugh Rutt o j
| Carl Pelkey ) W Crristine Williams agmail.c
[ Sarah Hausserman “ Sara Rubin ;
Gillian Taylor m ]l celanst o

Margie Kay JI

Michael Weaver | United Brotherhood of Carpenters and Joiners of

|| America

I o 1| ghio g

John Farrow ]l Janet Brennan

Law Offices of Michael Stamp - I Monterey County Land Watch org |
Cwx ) ' [ *%See Attached List

CA Coastal Commission

Central Coast District Office
- 725 Front Street, Suite 300
| Santa Cruz CA 95060 |
L I}

Revised July 8, 2014
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243-191-040-000
MAL PASO-MENTONE-SAN REMO
MUTUAL LAND
WNERS ASSN INC
+ MENTONE RD
CARMIEL CA 93923-9741

243-201-009-000

KRAFT GREGORY J & TERESA L
KRAFT TRS

25 MENTONE RD

CARMEL CA 93923-9761

243-201-013-000
CISAR VINCENT S TR
30 MENTONE DR
CARMEL CA 93923

243-193-031-000
20 MENTONE DR
CARMEL CA 93923

243-201-010-000
28 MENTONE DR
CARMEL CA 93923

243-193-031-000

RISKO HENRY RICHARD &
SHELLEY THOMPSON RISKO TRS
20 MENTONE RD

CARMEL CA 93923-9761

243-201-010-000
BUSSINGER ROBERT E TR
28 MENTONE DR
CARMEL CA 93923-9761

243-201-008-000
24 MENTONE DR
CARMEL CA 93923

243-201-013-000
30 MENTONE DR
CARMEL CA 93923

PLN140469
300 FOOT LABELS

243-201-008-000

DENNIS STEVEN ] & SONA M TRS
24 MENTONE RD

CARMEL CA 93923-9741

243-201-012-000

KEIG DANIEL J TR

200 CREST RD

CARMEL CA 93923-9744

243-201-009-000
25 MENTONE DR
CARMEL CA 93923
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- Stephen L. Vagnini RLETICIA

Monterey County Recorder 18/04/2004

Recorded at the request of

Filer

t4:19 55

Recording Requested by and

When Recorded, Mail to: |

Monterey County Planning and ' 1] Fees .
Building Inspection Department { ol Taxes.
P.O. Box 1208 ' 2:!?6&;“{)
Salinas, CA 93902 !

DOCUMENT: 2004106097] Titles: I/ Pages: 1@

35.60

2.68
$37.00

Space above for Recorder's

AGREEMENT TO

Use

IMPLEMENT A MITIGATION MONITORING and/or REPORTING PLAN

IN ACCORDANCE with Section 21081.6 of the California Public Resources

Code. and Section 15097 of Title 14, Chapter 3 of the California Code of Regulations,
this Agreement is made by and between the County of Monterey, a political subdivision

of the State of California (herein, “COUNTY™), and REBECCA D. (05T AMD CHARLES R. oLSon

(herein “"OWNER”), upon the following facts and circumstances:

A OWNER is the owner of certain real property located at Mentone Drive,

Carmel, more particularly described in “Exhibit 17, attached hereto and incorporated
herein by reference.

B. On 01/08/2003, pursuant to County Resolution No. 03002, subject to the
conditions listed therein, the County Planning Commission adopted a Mitigated Negative

Declaration, approving a Combined Development Permit, File No. PLN010448, and

adopted a Mitigation Monitoring and/or Reporting Plan (hereafter “the Plan™). The Plan

15 attached hereto as Exhibit 2 and incorporated herein by reference. Resolution No.
03002 is on file in the Department of Planning and Building Inspection.

C. As required by the California Environmental Quality Act, the Owner
agrees to implement a Mitigation Monitoring and/or Reporting Plan.

NOW, THEREFORE, in consideration of the Countys above-referenced
ADOPTION OF A MITIGATED NEGATIVE DECLARATION and approval of a
Combined DevelopmentPemit, File No. PLNG10448, OQWNER agrees as follows:

1. Mitigation Monitoring and/or Reporting Plan. QWNER hereby agrees
implement the Plan attached hereto as Exhibit 2.

to

1.01  Cost of Monitoring and/or Reporting. At OWNERS sole cost and

expense, OWNER shall be responsible for the monitoring and/or reporting as may be
required by the Plan.
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1.02  Alternative Mitigation Measure(s). If, for any reason, any mitigation measure
specified in the Plan cannot be implemented due to factors beyond the control of the
Owner and/or County, the Director of the County Department of Planning and Building
Inspection may, after good faith negotiation with OWNER, recommend substitution of
another mitigation measure at a noticed public hearing before the decision-making body
which originally approved the Permit herein.

2. Binding Effect. This Agreement shall be construed as a covenant running

with the land and shall bind and benefit COUNTY, its successors and assigns, and
OWNER and its successors in interest.

3. Specific Performance. The parties acknowledge that the obligations of
OWNER under this AGREEMENT are unique and that, in the event of a breach of this
AGREEMENT by Owner, the remedy of damages or any other remedy may be
inadequate to fulfill the purpose of this AGREEMENT. Therefore, the parties agree that
in addition to any other remedies available to COUNTY, COUNTY shall be entitled to
the remedy of specific performance.

4. Severability. In the event any proviston of this Agreement is found to be
invalid or unenforceable, such determination shall not affect the validity and
enforceability of any other provision of this AGREEMENT.

5. Interpretation. It is agreed by the parties that this AGREEMENT has been
arrived at through negotiation and neither party is to be deemed the party which prepared
this Agreement for the purposes of California Civil Code Section 1654.

6. Amendments. This AGREEMENT may be amended only by a written
document signed by the parties.

7. Recordation. Upon execution of this Agreement, the parties shall cause
recordation thereof with the Montcrey County Recorders Office.

8. Miugation Monitoring Fee. Upon execution of this Agreement, the
OWNER shall pay the requisite $840 mitigation monitoring fee, pursuant to the Board
adopted fee schedule.
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the day
and year set out opposite their respective signatures.

OWNER(s)

“(7-0O (LA/‘* O O""‘
DATED: o5 -‘7\'0 —%3 % DG

NAME OF OWNER

DATED: ©3~1%~03 Mm@#&*—

NAME OF OWNER

STATE OF CALIFORNIA)
COUNTY OF MONTEREY) ns-.L,)-h,

l i In 2 &ﬂ b bef Ane
Notary Public, pbrsonally appe ar w

personally known te me (or proved to me on the ba51s of satisfactory evidence)

to be the person(s) whose narne(s) is(aresubscribed to the within instrument and
acknowledged to me that he/she/ xecuted the same in hi!herlthorized
signatures(s) on the instrument the person(s),
person(s) acted, executed the instrument.

CAROL DIANE STEPANOWVICH
Commission# 1343738
Natary Public — Calitomis _5_

Contra Cosh County —

(Seal)
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(This Page for County Use Only)

STATE OF CALIFORNIA)
COUNTY OF MONTEREY)

On dkMEZZ ﬂ[ d,[l(!i __before mg, J A)Mdﬁélﬂl R
2o

Notary Public, personalily appeared
personally known 1o me (or proved to me on the basis of satisfactory evidence)

te be the person(y) whose name(sXT¥are subscribed to the within instrument and
acknowledged to me that he/she/they executed the same # hifler/their authorized
capacity(tsg), and that b)@heﬂ their signatures(®) on the instrument the person(s),
or the entity upon behalf of which the persony) acted, executed the instrument.

WITNESS my hand and official seal.

Signature fzgﬁ sz W (Seal)

w  EVELYN NORDGREEN
hy COM!&I# 1%13';’916

N Notary Pubiic-California
County of Mor

COUNTY OF MONTEREY

Dated: ;Zy//oj ByzQA—&)ZﬂC—"“

Dale Ellis, Chief of Development Service
Zoning Administrator

Approved as to Form:
County Counsel
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Monterey County Planning & Building Inspection Project Name: QLSON. i3
Program for Monitoring or Reporting* on Conditions of Approval 8]
File No: PLNG10448 >
Q@
Approval by: Pl migsion Date: January 8§, 2003 <
Secrion 21081.6 of the Public Resources Coda
Verification of
Compleied or
Cond. Misigation Measure Number, Catagory, Text, Impact Addressed Monitoring Acrlens to be performed or documentsd Responsidie | Monltoring Schedule Ongoing Action 1o Achieve
Num. and Responsible Land Use Depariment Including performance measures {f applicable Pany (Timing) Mitigation or of Compliance
. Neon-Compliance
24 MMI - (Air Quality) To maintain air quality (eval, that are safe 1o sensitive | Prior (o issuance of grading and building permits, the ownets shall Owners Prior o issuance of
recepiors, such o8 nearby residentit] uses, the owntrs, thropgh their sgenis, | provide the Director of Planning and Building Inspection with s copy grading and building
shall 3pecify (as notes on the project plans) the implementation of the J of the notice and a map of the posting locations, pursuant to item | of permits
foltowing dust control measures during greding and conslruction activities | Matigation Measure |
for the proposed project. The measures shalt bo implemented to sdequately
controt dust,
The foilowing measures shall be implemented at all construction siles to
ensure that construction activilies create minimum adverse air quahty
mpucts:
. . Prior to isswance of butiding permiis, the owners shall provide the Ownery/ Prior to isuance of
|- Potl the project at two focations wilh » publicly visible sign during Direetor of Planning and Ruilding [nspection written certification Contractor grading snd building
construchion opcrations that specihies the telephone number(s} and reguiding how items 2.7 of Mitigation Meusare 1 will be permits
ﬂn‘iu...?u _n no_.._!“._ _n...__.__wn.:uq -a%an o.”_..._uq“.‘?w noam_”__...n -a_“n\uq impilemented  during  construction  {implementalion  detaiis  and
injuries stemrmung from dust generalion and other &l qualily problems | p gy may be included as & note on the plans instead of writien
resulling from pruject construchion certificution)
2. Pave, apply water at least two tmes duly, or apply (non-toxk) soil
siabitizers on alt unpaved access roads, parking areas and staging ateas 8l [ 0rne s Tl T Cotiactor shall keep a daily 10§ of cuch Owtters/ Monthly during
cunsiruclion sites. ) activity performed  during  construction  including  date  and Contractor construction
3 Apply von-toaic tachifict, or other sunable covet {such as jute nelting, | photographs, 8 necessary  Monthly reports shall be submitied to the
crosion controd fabric, mulch, ctc ), to eaposed areas immediatcly after owners, who will then forward 3 copy 1o the Monterey Counly
cut and-fill operations are complele Planning and Bu:lding Inspection Departroens  Fatlure 1o submit &
4 Cover all rucks hauling saul, sand, and other lovse matenals or require | repont with 5 warking days of the cad of each monthly period shall
all trucks Lo maintain al beagt two feet of (reeboard cause all work lo be Stopped until the report 15 received anit accepted
S Sweep daily {with water swaepers) all paved access roads, parking arens | a5 adequate by the Directar of Planning and Buikding Inspection.
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— Verification of <
Complsied or e
Cond. Mitigation Measure Number, Category, Text, Impact Addritsed Menitoring Actions 1o be performed or documeniead Respensible | Monitoring Schedule Ongelng Action to Achickd
Num, and Responsible Land Use Depariment Inciuding performance menasures |f applicoble Party (Timing) Mitigation or of Complignce M_
Nen-Com, ce 0
and siaging areas at construction sites. Prior 1o final inspection, provide written certification from the Owners/ Prior to final inspection <
6. Sweep strects daily (with water sweepers) if vigible soil malerial js | contractor centifying compliance with und successful implementation Contractor
carricd onta adjacent public streety. of the requirements of Mitigmion Measure | over the entire
7 Caver on-site stockpiles of excavated materials. conaruclion phase to the Monterey County Planning and Buiiding
Inspection Department.
(Panping and Bullding nspection)
35 | MMZ - (Diclogical Resources) 7o verify successful ongoing compliance | Throughoul the duration of the HCP, the owners shall submit copies Ownery/ Throughout the duratian
with the MCP to the Caunty, copies of all reponts required by the HCP, as | of all reporis required by the HCP, as well as all pertinent Consulling of the HCP
well a8 all pentinenl comespondence o and from the US Pish & Wildlife | corvespondence (o snd from the US Fish & Wiidlife Service Biologiat
Service (USFWS) with regand to ongoing complisnce with the HCP (or lack | (USPWS) with regard to ongoing compliance with the HCP (or lack
thereof), shall be submitied simultaneously to the Director of Planning snd | thereof). These reports and correspondence shail be submiied
Duilding Inspection when submitted to or received Fom USFWS. | sirmulisneously to the Director of Planning and Building Inspection
Comphiance with the HCP shall be conmdered as compliance with CEQA | when subnurted to or recesved from USFWS. Upon the receipt of
requirements for all areas within the conservation casemenl. 12id documentation, the Mitigation Monitoring Tear ghall make &
note to the project file of the owners’ ongoing complisnee with
(Planning and Building lvspection) Mitigation Measure 2. Failure 1o submif a report of correspondence
to or from the USFWS within 5 working days of the owner’s receipt
o submmital of said documentation shafl cause the project to be 1n
noncompliance with the Mitigation Monitoring Program.
[ 26 MMJ - (Bwological Resources) To ensure protection of all areas of the A qualified biologist or Quahfied Professional Forester (QPF) shall Ownery/ Monthly during
conservation easement adyacent 1o the burlding site, prior 10 Lthe conduct a site ingpection prior to construction and ad feast monthly Consulting construction
cormmencement of construcion activytics, lemporary fencing shadi be during construction to verify thet temporary fencing 1s instulled along Bivlugist m
ingtalled along the boundary of the consiruction site  Soil compaction, the haundary of the concrrnction site en that wnil cympaction, parking Quahiied
witkang of vehicles of heavy equipment, stockp:ling of sonstruction of vehicles or heavy equipment, stackpiling of canstruction matensls, |  Professional
materialy, asnd/or dumping of materials shall not be allowed within the and/or dumping of materials does not occur within the protected zone. Foresier
proiccted zone. The fencing shail remasn 1n place during the entire Following each inspection, written verificahion from a qualified
consiruciion period biglogist or QPF shall be submitied 10 the Monterey County Planning
and Building Inspection Department by the owners on & menthly
(Planning snd Buitding lnspection) basis during construciion and within § working days of caid regularly
scheduled site inspectivn  Failure to submit a repont within § working
days of the end of each monthly period shall cause all work to be
stopped unhil the report 13 received and sccepted as adequate by the
- o Director of Planning and Burlding Inspection. | | . N e
27 M4 - (Biological Resources) To avoid unnecessary tmpacs fo native Prior to occupancy, the owners shall submit a statement from Owriers/ Upon subnmual of T l_
vegetation, where possible, native vegetation on the propeny, in areas not the consulting QPF certifying that above listed mitigations Consuliing landscaping plan
needed for structures, parking, and hardscape, shall belefl intact Priocla | have been properly implemcnted as necessary and appsopriate Biolugist
occupancy, a landscape plan consistent with the Monterey County throughout the construction phase.
regulations shalt be submuited to and approved by the Director of Planning
& Building Inspeciion  Any areas disturbed by construction shall be re-
vepelated with native vegetation, as well as any other appropnate and
_ . .....inpecessary erosion comtrolmeaswres L —— _ I
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Verification of i
Completed or QO
Cond, Mislgation Meassure Number, Category, Text, Impact Addressed Monitering Actions te be psrformed or decumented Responsible | Monitoring Schedule Ongoing Action o Ackl
Num, and Responsibie Land Use Department inchuding performance measwres if applicobls Pany (Timing) Miigasion or of Compliance N
Non-Compliance =+
(Planoisg and Bullding Inspection)
28 MMS - (Biological Resources} To ensure adequate protections for nattve | Prior to the issuance of grading and building permirs, a QPF shall Onwmery Prior to izsuance of
Monierey pines: mark all trees designated for removal. The QPF shaii identify ona Quairfied pading and building
site plart and specify the {Ina! number of pees that are actually to be Professional permits and throughout
A. Where @ Tree Removal Permut {1.c.. Constal Development Permit) 18 | removed. A qualified bialogist or QPF shall conduct site inspections | Forester end/or construction phase
required, trees proposed for removal shall be conspicuously marked by | to verify that all trees located close to the conafruction zone are Consulting
fagging of punt. A site plan ghawing the location of each iree 1o be | retained and muntained in good condrtion throughow the Bologist
removed shatl accampany the application  Proposed removal of nahive | construchion phase with approprisied messures talien s necessary to
trces shall be the minimum necessary for the proposed development. | ensure that trees that are not permilizd for removsl are in fact retained
Removal nol necessary for the proposed development will be limiled 1o | in healthy snd vaable conditiona, free from damage.
that required for the averall health and long-lerm maintenance of the
forest, as verified by a QPF. R
9. Retsined mees located close to the construction site shall be protected
from inadveneni damage by construction equipment through wrapping
of tunks with piotective matacials, bridging or tunncling under major
rogly where exposed in the foundation or uhility trenches, snd other
Measies appropriate and necessary to protect the well-being of the
retgined irees.  All trees other than ihose approved for removal shall be
retained and maintained in good condilion  Trimming, where not
inyunous (o the health of the trec(s), may be performed whenever
necewary in ihe Judgment of the owner, parucuiarly to reduce hazards (o | The consuhing biologist or QPF shall visit the site at least monthly Owmners! Monthly during
person salety snd fire hazards. during consiruciion to verily that the trees continue Lo be retained and Qualified construction |
C. No sdditiona) i7ecs, beyond those irecs designated for removal on the fmaintained i good condition. Writlen verification, a1 wetl as |  Professional '
approved site plan, shali be removed without additionzt Tree Removal photographic evidence for the firt and fau veporis, Kom the | Forester andior
Permits (1. , Coastal Development Permuts), unless a tree removal consulting brologist or QPF shall be submilted (o the Monterey | Consulting
permi waiver js acquired from the Monterey County Plannmg and County Pianning and Bimldmg fnspection Department on B monthly Biologist
Building Inspeciion Depuwtment for discase, hazards, or other reasons as | basis during construction and within § working days of s regulardy
verified by a Qualified Profcssional Fotcsicr. Duc to eapévied impacls scheduled sile inspelion. Faliure 0 submit @ repon with 5 working
of pine pitch canker ove: the next number of years, no {ive Monterey days of the end of each monthly period chal) cauge all work 10 be
pine tree of any size shall be cut or removed, unless a QPE's report stopped unhil the report 1s received and accepted ay sdequate by the
confirms that W is a hazard, should be removed to decrease potentiat lor Ditector of Planning and Building Inspection
disense or pest problems, or should be thinned (o promate growth of
nerghboring rees.
(Planaing and Building laspection)
m
“T20 T TMME - (Brological Resources) Due fo their great habitaf value 1o o variety | The property owners shall consult with a QPF prior fa remuving any Owners/ Prior lo removing any T
of wildife {particularly nesung sites for birds), large dead trees beyond the | frees, dead or otherwise, that were not ariginally marked for removal, Qualified trees, dead or otherwise,
progect site shall be retained  Small trees (less than 12" in diameter at breast | bul that in the fulure become necessary for cemoval due 10 fire or Professional that were not ongmally
other hazards (ongong} Evidence of such consultation, logethes with Forester matked for removal,

height} or dead lious may be thinned in densety forested aeas, especially as
nceded to reduce unsale fuel sccumalation adyacent to existing occupred

butldings, n order 1o reduce fire hazasd Such thinnmg shall be venfied by

the QPF's recommendation, and verification from the USFWS that
termoval 15 in accordance with the approved HCP, shalt be submiited

angoing
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— Verificasion of
Compieted or
Cond. | Mitigation Measure Number, Category, Text, Impact Addressed Moniteriag Actions to be pesformed or documented Responsidle | Monitoring Schaduis Ongoing Action to \_...!\W
Num. and Responsible Land Use Depariment incinding pesformance measures {f applicable Pany (Timing) Mitigation or of Compliance <
Nen-Compliance @
an QPF to be in conformance with the HCP, Muigation Monitoring lo the Director of Planning and Building Inspection to demonsirate <
Program, and Counry regulations & ordinances. compliance with the goals and objectives of this Mitigation
Monitoring Progmm.
(Planniog & Buliding Inspection)
30 MMT -~ (Biological Resources) To ensure adequate proinctions for wotive | Prior to occupancy, the gwners shall submit a statcment from the Owners/ Priot to occupancy
Monterey pines, i addihon 10 any measurey required by the local fire { consulting QPF to the Director of Pianning & Building inspection Qualified
distrect or Califormia Depariment of Forestry fire authorities, the owser shall. | cectifying thes the requirements of Mitigation Measure 7 have been Professional
properly implemented as neceasary and appropriste throughout the Porester
1) maintain 8 spark awester screen atop each chimney construction phase.

1) mainlain spark arcstors on all gasoline-powered cquipment used on.
sile

3} emablish a “greenbeit” by kecping vegeistion in e green, growing
condition 10 a distance of st lcast S0 feet around the house, and

4)  if consistent with the HCP, break-up and clear awny any dense
sccumulations of dead or dry underbrush or plant litter, especially near
the trunks of trees snd ground the greenbelt  Arush and other
undergrowth, if removed, shall be cieared using methods that do net
mateially disturb the ground surface. Hand grubbing, crushing and
mowing will normally be the methods of choice where consistent with
the HCP. Fire and herbicides shall not be used for brush clearing
unicss apgroved by the UGSFWS as in accordance with the HCP, and
subject to the limiations listed in the Carmel Land Use Plan and
Coastel Implementation Plan

{Planining & Buildiag Inspection)

3i MMS$ - (Geology and Sorls) Jn order 10 avoid the unnecessary use of limited | The consulting biologizt contracted to verify the owners' angoing Owners/ In alt reparts required 25
ground water resources, as well as 10 prevent root disease and otherwise compiiance with the HCP, shall in a/f reporis required as part of the Consulting part of the HCP
matniam favorable conditions for the native foresi, the parcel will not be HCP, specilically nole the health of the stand of Monterey pines on Biclogist
wnigated except within the developed areas. 18 secordence with the the subject parcel, in order to demonstrale ongoing compliance with
landscaping plan  Carc shail be exercised to avoid over-watering around Mutigation Measure &, or lsck thereol.
lrees.

{Planning & Building Inspeciion)

3| MM9 - {Geology and Soils) In arder 10 reduce seismic-related impacis ta | Prior io the ixsuance of grading and building permiia, the consulting Ovmery/ Prior to issuance of
tess than signyficany levels, the apphicaint shall foltow the recommendations | geologist, geotechnical engineer, and structural engineer shall all Consulting grading and building
made by the consulting geologist, a3 sontained in the Supplemental Geologie | tertify by way of 8 wet-seal slamped letier to the Director of Planning Geologist, penmits
Analysis (1eference #15), and s paraphrased below and Building Inspection, that the above listed recommendations huve Ceotechnical
been (ollowed throughout the project’s design phase and incorporated | Engineer, and
| The propect shall incorporate a structural mat 1ype foundation. The | into the project as appropnate. In addition, prior #0 the issuance of Structural
foundalion design shall withstand offsets of up to 3 inches vertically and | grading andior building permuis, a sevised drasnage plan shail be Engincer

& nches honizontally The pesk horicontel scceleration that should be | submutted demonstrating compliance with recommendation #4 of
used on the subject Site for specific evaluation or swructural design 15 | Mitigation Measure 9.

106g Project engineers may use an cffcctive peak acceleration (EPA)
of 0 Bog for site-specific evaluation of stiuctural design if they consider
| _L_ o 2 morc appropnute_design _parameter  Predicted acceleralion . o o . L
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Cond,
Nam,

Mligation Measure Number, Category, Tuxy, Impoct Addresssd
and Responsidle Land Use Depariment

Moenitoring Actions ta be performed or documented
including performance measures lf applicabls

Responsible
Party

Monlioring Scheduls
(Timing)

Verification of

Completed or
Ongoing

Muigation er of
Non-Compliance

W

corresponds to Modified Mercalli intenaities of up 1o VIII.

2. The Supplamental Geologic Analysis prepared by Rogers E. Johnson &
Associutes musst be provided to the project geotechmical {soils) enginecr
and stnuctural enginees.

3. The project geotechnical engineer must quantitalively evaluate the
sability of the steep stopes ymmediately adjacent 10 the proposed
homesite.

4. The proposed rip-rap outlet northwest of the proposed residence and
above the proposed driveway is geologically unsuitable. The drain outlet
shall e moved 10 the outboard edge of the proposed driveway and a long
the center line of the spur ridge.

5. The geolechnical report for the site and 1l new civil engineering and
architectural plans pertaining to the proposed development shisll be
peovided to the consulting geologist, Rogers E. Johnson & Associales,
for teview and recommendations. Subsequent recommendations form
the consulting geologist shall be submitted to the Director of Planning
and Builing Inspection and subject to the Director's approval prior to
Lheir implementation of incorporalion into the project.

6. Any changes to the proposed building eavelope must be evaluated by the
consulting geologist, Rogers E. fohnson & Associates, for review and
recommendations. Subsequent recommendations form the consulting
geologiat sha)l be submitted to (he Director of Planning and Building
inspection and subject 10 the Directar's appraval prior to their
implementation or incorporstion into the project.

Planuiog & Building Inspection)

MMI0 - /n order to control noise levels, construction acfiviies shall be
restricled between the hours of 7.00 a.m and 6.00 p.m.

{Fianaiag & Bulldiag laspection)

Prior in the issuance of grading and buitding permits. the project
enginees/contractor shati submit a copy of the grading ahd buikding
plans 1o the Monterey County Planning and Building Inspection
Department to verify that the this language 15 included in the grading
and burlding permits. The contracior shall keep a daily log of start
bmes and quuting times, which shall be inciuded in the mombly
reparis submitted to Monterey County Planning and Building
tnspection Department. Failure to submit a repon with 5 working
days of Lhe end of each monthly period shall cause al! work to be
stopped until th? report 1a recerved and accepied as adequate by Lhe
Dicector of Planning and Buitding inspection.

Oumers/
Contracior or

Project
Engineer

Prior 1o issuance of
grading and buiiding
permits and in monthly
reports

l

=
)

1.

|

A
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September 18, 2001

National Fish and Wildlife Foundation
28 Second Street, 6™ Floor
San Francisco CA 94105

_RE: Wildecat Line HCP (USEWS Permit TE040317-0) -

Dear Sir:

Our firm represents Wildcat Line Limited Partnership, which owns an 11.5-acre parcel in Carmel
Highlands, which is located in unincorporated Monterey County on the east side of Highway

One. Wildcat Line applied to the United States Fish & Wildlife Service (USFWS) for an

incidental take permit (#TE040317-0), pursuant to section 10(a)(1)(B) of the Endangered Species
Act 0f 1973, as amended. The ten-year incidental take permit for Wildcat Line would authorize
the “take” of the Smith’s Blue Butterfly resulting from the removal of an estimated 5,000 seacliff
buckwheat plants on 0.89 acres of the 11.5 acre parcel. As mitigation for these impacts, our
client has agreed to restore one acre of habitat and to permanently encumber over approximately
ten acres of the parcel that will contain approximately seven acres of coastal sage scrub habitat
for the Smith’s blue butterfly (six acres existing and one acre restored) pursuant to a recorded

deed restriction (“Preserve Area”).

The Low-Effect Wildcat Line Habitat Conservation Plan for the Smith’s blue butterfly, dated

February, 2001 (“*HCP”), contains a long-term management component that requires the
ary p q

management and protection of habitat for the Smith’s blue butterfly within the Preserve Area
onsite in perpetuity. Pursuant to our discussions with USFWS, our client proposes to provide

NFWF with a contribution to the Smith’s blue butterfly conservation fund in an amount
estimated to be sufficient for long term management responsibilities for the Preserve Area
pursuant to the following terms:

L. Wildcat Line agrees to donate to the National Fish and Wildlife Foundation (NFWF) an
amount of $10,945.00 which, at 5.4% (ten-year treasury rate) will yield $18,519.00 at the end of
the ten-year permit term. At 5.4%, $18,519.00 will yield $1,000.00/year, as may be adjusted per
the CPI-U for inflation, to cover long term management activities in perpetuity on the Wildcat

‘Line property. Wildcat Line also agrees to pay NFWF an initial administrative overhead
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National Fish and Wildlife Foundation
September 18, 2001
Page 2 '

reimbursement of §547.25 (Jason-should adjust if overall amount changed due to inflation
adjustment), which is equal to five percent (5%) of this donated amount.

2. At the direction of the USFWS, NFWF will place the donation from Wildcat Line in a
restricted, non-wasting, interest bearing account in the name of the Smith’s blue butterfly
conservation fund established with the USFWS. The distinct account will marked for the
Wildcat Line Property Project (Permit #TE040317-0) and will be administered for the long-term
management of the Preserve Area on the Wildcat Line property (APN 243-201-013). The
donated amount will be disbursed by NFWF as directed by the USFWS and in accordance with
the terms of the negotiated agreement between NFWF and the USFWS on the Smith’s blue
butterfly conservation fund.

3. Disbursements-from-the restricted-account-forthe-Wildcat-Line-Property-Project should——
begin upon expiration of the incidental take permit. The permit term is currently ten years, but
the Service may determine that the permit may be terminated earlier if the success criteria as
defined in the HCP are met prior to the expiration of the ten-year term. If the Service makes this
determination, the permit holder will review the donated amount at that time and provide an
additional sum to NFWF for inclusion in the earmarked account as necessary to yield the
$1,000.00 annual payment, as adjusted for inflation.

4, The donation must be administered according to the terms of the HCP.

5. The funds placed in the Wildcat Line Property Project restricted account may be
disbursed annually, following the expiration of the permit, in the amount of up to $1,000.00, as
may be adjusted for inflation per the CPI-U, as hereby requested by the permittee for use in
Service-approved management activities. At the request of the permittee and the Service, prior
to the expiration of the permit, the funds in the Wildcat Line Property Project may be transferred
to a third party approved by the Service.

6. The amount of the donation was estimated based on the following habitat monitoring and
management activities and will be disbursed only for these or other activities as recommended by
the USFWS to maintain coastal sage scrub habitat for Smith’s blue butterfly within the Preserve
Area:

a. Site monitoring and reporting, which includes a brief report submitted to the
USFWS every three years (after permit expiration), by a qualified biologist describing the
following:

D Status of compliance with the terms of the deed restriction on the
protected property.
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2) General site conditions as they relate to maintenance of suitability of the
site to support a viable population of Smith's Blue Butterfly.

3) Estimate of the cover of seacliff buckwheat (Eriogonum parvifolium).

4) Factors that negatively affect the site, including"’an estimate of cover by
non-native plant species.

5) A description of activities taken to correct factors that may negatively
affect the site, such as the removal of non-native plants.

S ——— 6)——Observations-of Smith's- Blue Butterfly-at-the-site- -
b. Control of non-native vegetation to less than two percent (2%) cover within the

Preserve Area and any corrective measures that may be necessary as determined by a qualified
biologist.

Please let me know if you have any questions or require any additional information as part of
your evaluation of this request.

Sincerely,

Anthony L. Lombardo

ALL:ncs

cc: Mr. Dan Keig
Ms. Diane Pratt
Ms. Heather Hollis

Exhibit 12
A-3-MCO-15-0023
3 of 63



ORIGINAL

SMITH’S BLUE BUTTERFLY CONSERVATION FUND (2001-0432)

Letter of Agreement
Between
U.S. Fish and Wildlife Service
and the
National Fish and Wildlife Foundation

This instrument memorializes the Agreement between the U.S. Fish and Wildlife Service
(Service) and the National Fish and Wildlife Foundation (Foundation) to establish a Smith’s Blue
Butterfly Fund (Fund), NFWF Proj # 2001-0432.

Section 1: PURPOSES AND OBJECTIVES. This Letter of Agreement is entered into
between the Service and the Foundation for the purposes of creating a Fund for the conservation
and recovery of the Smith’s blue butterfly (Euphilotes enoptes smithi) and enhancement,
restoration, and acquisition of the habitat on which it depends in Monterey County, California.
The Foundation will manage the Fund for these purposes at the direction of the Service. The

- - —Parties will- carry-out their respective-obligations-and-responsibilities-under this-agreement -~ -~ -~

pursuant to applicable federal laws.

The primary purpose for the establishment of this Fund is to provide an avenue for receipt of
private or public funds to be used exclusively for conservation and recovery of the Smith’s blue
butterfly and the habitat on which it depends. This Agreement is not to be considered a
substitute for continued Federal and State support. Rather, the role of the Fund is to expand upon
existing and on-going efforts, and to facilitate the efforts of private individuals, corporations and
other parties interested in supporting, or obligated to support, the butterfly conservation effort in
Monterey County, California.

Section 2: AUTHORITY. This Agreement is entered into under the authority of the Fish and
Wildlife Coordination Act (Act), 16 U. S. C. 661, ef seq., as amended. The Act authorizes the -
Service, in pertinent part, to “provide assistance to, and cooperate with, Federal, State, and public
or private agencies and organizations in development, protection, rearing, and stocking of all
species of wildlife, resources thereof, and their habitat. . .and in carrying out other measures
necessary to effectuate the purposes of [the Act].”

This Agreement also is entered into under the authority of the Fish &Wildlife Act of 1956 (the
1956 Act), 16 U.S.C. 742a-j. Section742f(b) of the 1956 Act authorizes the Secretary to accept
gifts and bequests for the benefit of programs administered by the Service. The donations may
be made subject to conditions the Secretary deems “to be in accordance with law and compatible
with the purpose for which acceptance is sought.” In addition, under the Endangered Species Act
of 1973, 87 Stat. 884, as amended, 16 U.S.C. 1531 ef seq., the Service is responsible for the
listing of endangered and threatened species and the recovery of listed wildlife, and for
cooperating with State and Federal agencies to achieve recovery of listed species.

The Foundation is a private, not-for-profit conservation organization established by an Act of
Congress (P.L. 98-244, as amended, 16 U.S.C. 3701 et seg.) to encourage, accept, and administer
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private gifts for the benefit of, or in connection with, the activities and services of the U.S. Fish
and Wildlife Service, and to undertake and conduct such activities as will further the
conservation and management of the fish, wildlife and plant resources of the United States for
the present and future generations of Americans.

Section 3: TERMS OF AGREEMENT. This Agreement shall become effective upon being
executed by the parties. This Agreement shall remain in effect, except as modified or terminated
in Section 6 hereof, for twenty (20) years, at which point the Agreement may be renewed,
modified, or terminated according to the interests of the parties herein.

Section 4: SPECIFIC OBLIGATIONS OF THE PARTIES.
4.1 Service Obligations - Working cooperatively through its Program experts, the Service will:

4.1.1. Appoint an individual, the Project Officer, who will represent the Service in

-carrying out its.obligations.on.projects-that are funded under this-Agreement: S

4.1.2. Make recommendations to the Foundation regarding the wise use of monies
contributed to this Fund for the conservation of Smith’s blue butterfly and its habitats. The
Service will work with state and county agencies, as appropriate, in making these determinations.

4.1.3. On a periodic basis but at least annually, recommend appropriate projects, in
consultation with the appropriate state and local agencies, for funding by the Fund that meet the
purpose of this Agreement. In recommending projects to be funded by the Foundation, the
Service will ensure the project proposal includes a complete description of the proposed project,
the anticipated benefits to the Smith’s blue butterfly, and a complete budget.

4.1.4. Coordinate with the Foundation in responding to and referring individuals,
corporations, and other interested parties wishing to donate to Smith’s blue butterfly conservation
to contribute monies to this Fund. Any such coordination requested by the Foundation will be
conducted in accordance with the Department’s Donation Activity Guidelines, as promulgated on
May 21, 1996, and as subsequently may be revised. The guidelines direct, inter alia, the Service
to ensure that donations are not accepted from prohibited sources. When contributions are made
to the Fund by a third party as a result of consultation with the Service, the Service, or the third
party with the concurrence of the Service, will prepare a written statement for the Foundation
articulating clearly the purpose(s) for which the donation is being made. When the Service
requests disbursements from the Fund for projects being conducted by the Service, it will do so
in writing. Such requests will include a clear statement of the purpose(s) for which payment
needs to be made and will be accompanied by original invoices and/or proof of completion of -
work, to the extent practicable.

4.1.5. When conducting fish, wildlife, plant educational/outreach activities, provide
information on the Fund in its public wildlife education efforts to the general public, as
appropriate.
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4.2 Foundation Obligations - The Foundation will:

4.2.]1. Establish a restricted account for the Fund in accordance with Foundation fiscal
policy and be responsible and accountable for the management and administration of the Fund.
When appropriate, the Foundation will create separate sub-accounts for distinct projects or
purposes as may be identified in written donation statements or set forth in legal documentation
by a court of competent jurisdiction.

4.2.2. Provide such matching funds as may be requested by the Service, and approved by
the Foundation's Board of Directors, to leverage donations to the Fund.

4.2.3. Make disbursements of funds from the Fund pursuant to Section 4.1.2 hereof, or
for sub-accounts established for a particular management project, pursuant to the specified

instructions of a donee, when approved by the Service.

.._4.2.4. Appoint an individual, the Project Officer, who will represent the Foundation in

carTying out its obligations under the Agreement.

4.2.5. As may be provided in the terms of specified donations, transfer funds from a
specified sub-account to a third party as may be approved by the Service.

Section 5. FINANCIAL ADMINISTRATION. The Foundation will have primary
responsibility for administering the Fund.

5.1. Contributions to the Fund will be held in an interest-bearing, federally-insured
dedicated account until the appropriate time for expenditure, as determined by the Service.

5.2. All funds held in the account shall be invested in such a manner to ensure a balance
between immediate liquidity and investment potential. When deemed necessary Or appropriate
by the parties, the Foundation will consult with the Service regarding the availability and
liquidity of funds placed in the Fund account. All interest and earnings accruing to the Fund will
be reinvested in the segregated account and used for the purposes specified this agreement.

5.3. The Foundation shall receive, at the time funds are contributed to the Fund, an initial
administrative overhead reimbursement equal to, and not to exceed, five percent (5%) of the
amount contributed. The uses of these funds include expenses for day to day management of the
Fund, initial bank charges for establishment of the Fund, and administrative charges for the first
year, and for personnel time for tracking, managing, and making disbursements from the Fund.

5.4. The Foundation will be reimbursed for all other reasonable and actual expenses
incurred in connection with the satisfaction of its obligations under this Agreement provided,
however, that such expenses must be approved in advance in writing as reasonable by the
Service. Any bank charges for the Fund after the first year may be paid from interest collected on
the Trust.
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5.5 Disbursements from the Fund will be made pursuant to this Agreement. As such,
the Foundation will disperse funds from the restricted account directly to the vendor or recipient
recommended by the Service. For all payments made by the Foundation to third party vendors,
no privity of contract will exist between the Service and said vendors.

5.6 The Foundation will furnish an annual report to the Service detailing all income,
disbursements, administrative fees, interest earnings, and account balances for all projects funded

under this Agreement.

Section 6. AMENDMENT AND TERMINATION. Amendments to this Agreement may be
proposed by either party in writing and will become effective upon being reduced to a written
instrument and being signed by the duly authorized representative of both parties.

This Agreement may be terminated by any party at any time after its effective date by providing
written notice to the other party at least 60 days in advance of the proposed termination. If the

—...__agreement is terminated, the Foundation shall immediately transfer-any.and-all- monies-in-the - e .

Conservation Fund o a restricted account specified by the Service which is dedicated to the
conservation of the Smith’s blue butterfly and its habitats in the Monterey County, California. If
no such restricted account exists, the Foundation will transfer the remaining monies to another
entity that the Foundation and the Service consider capable of fulfilling the purposes of the
Agreement. Upon request, the Service will consult with the Foundation in the selection of such

entity.

Section 7. DISPUTE RESOLUTION: The parties will cooperate in good faith to achieve the
objectives of this Agreement and to avoid disputes. The parties will exert their best efforts to
resolve disputes at the lowest organizational level before elevating the dispute to the appropriate

officials within their respective organizations.

Section 8. NOTICES AND PROJECT OFFICERS. For the purpose of this Agreement, the
following individuals shall be the Project Officers for this Agreement. Notices to be given
hereunder shall be made in writing and may be given by delivering the same in person, by mail,
or by telecopy (facsimile). Notices shall be effective only if and when received at the address of

the party to be notified.

If to the Service:

Diane K. Noda, Field Supervisor
U.S. Fish and Wildlife Service
2493 Portola Road, Suite B
Ventura, CA 93003
805-644-1766, Fax 512-490-0974
Diane_Noda@fws.gov

Section 9. STANDARD PROVISIONS:

If to the Foundation:

Whitney Tilt, Director of Conservation
National Fish and Wildlife Foundation
1120 Connecticut Ave., NW, Suite 900
Washington, D.C. 20036
202-857-0166, Fax 202-857-0162
tilt@nfwf.org

Exhibit 12
A-3-MCO-15-0023
7 of 63



Smith's Blue Butterfly LOA- Page 5

9.1. Non-Discrimination: In the performance of obligations and responsibilities under this
Agreement, the parties will not discriminate against any person because of race, color, national
origin, handicap, religion, or gender.

9.2. Consistency with Public Laws: Nothing herein contained shall be deemed to be
inconsistent with or contrary to the purpose of or intent of any Act of Congress affecting or
relating to this Agreement.

9.3. Appropriations (Anti-Deficiency Act, 31 U.S.C. 1341): This Agreement does not obligate
the Service to provide appropriated funds for projects undertaken pursuant to the Agreement.
Nothing herein contained shall be construed as binding the Service to expend in any one fiscal
year any sum in excess of appropriations made by Congress, allocated for the purposes of this
Agreement for such fiscal year, or other obligation for the expenditure of money in excess of
such appropriations.

_...9.4. Officials Not To Benefit: No member of or delegate. to.Congress.or.Resident CommisSIOREE - mem.

in Congress shall be admitted to any share or part of this Agreement, or to any benefit that may
arise from this Agreement, unless the share or part is for the general benefit of a corporation or
company.

9.5 Lobbying Prohibition: The parties will abide by the provisions of 18
U.S.C. 1913 (Lobbying with Appropriated Moneys), which states:

No part of the money appropriated by any enactment of Congress shall, in the absence of express
authorization by Congress, be used directly or indirectly to pay for any personal service,
advertisement, telegram, telephone, letter, printed or written matter, or other device, intended or
designed to influence in any manner a Member of Congress, to favor or oppose, by vote or
otherwise, any legislation or appropriation by Congress, whether before or after the introduction
of any bill or resolution proposing such legislation or appropriation: but this shail not prevent
officers or employees of the United States or of its departments or agencies from communicating
to Members of Congress on the request of any Member, or to the Congress itself, through the
proper official channels, requests for legislation or appropriations which they deem necessary for
the efficient conduct of the public business.

9.6. Advertisements, Promotions and Endorsements: The Foundation or any individual or entity
with whom the Foundation conducts business for the specific purpose of carrying out the
responsibilities and obligations under this Agreement shall not publicize, or otherwise circulate,
promotional material (such as advertisements, sales brochures, press releases, speeches, still and
motion pictures, articles, manuscripts or other publications) which states or implies
Governmental, Departmental, bureau or Government employee endorsement of a product,
service, or position which the Foundation, individual, or entity represents. No release of
information relating to this Agreement may state or imply that the Government approves of the
Foundation’s, individual’s, or entity’s work product or services, or considers the Foundation’s,
individual’s, or entity’s work product or services to be superior to other products or services.
The Foundation will ensure that all information, if any, submitted for publication or other public
releases of information regarding this project shall carry the following disclaimer:
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The views and conclusions contained in this document are those of the authors and should not be
interpreted as representing the official policies or opinions of the U.S. Government. Mention of
trade names or commercial products does not constitute their endorsement by the U.S.

Government.

9.7. Liability Provision: Each party shall be fully responsible for the acts and omissions of its
representatives, agents employees, contractors and subcontractors connected with the

performance of this Agreement.

Please indicate your acceptance of the terms of this Agreement as outlined herein by signing two
originals of this letter and returning one to the Foundation.

AGREED AND ACCEPTED AS OF THE DATES HEREOF

U.S. Fish and Wildlife Service

Q@am L

iane Noda

Title:AlgglA Supervisor, Ventura Field Office

Date: q/aé’im

[

IASettlement\Smiths Blue Buttertly LOA.wpd

National Fish and Wildlife Foundation

o Wy L

Whitney Tilt

Title: Director of Conservation

Date:__ /f j’!;ﬁ/ 2001
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EXECUTIVE SUMMARY

Wildcat Line, a California limited partnership, has applied for a permit pursuant to
section 10 (a)(1)(B) of the Endangered Species Act of 1973 (16 U.S.C. 1531-1544, 87 Stat. 884)
(Act), as amended from the U.S. Fish and Wildlife Service (USFWS) for the incidental take of
the endangered Smith's blue butterfly (Euphilotes enoptes smithi). The potential taking would
occur incidental to development of one single-family residence within the 11.46-acre parce]
(APN 243-201-013) owned by the Wildcat Line limited partnership and located in Carmel
Highlands (Monterey County), CA. This 11.46-acre parcel was formerly part of a 466-acre
parcel, known as the Sawyer property, of which 439 acres is now protected from development
due to policies of the Carmel Area Land Use Plan, topography that is too steep to build on (i.e.,
=>30% slopes), and the efforts of Mr. Dan Keig.

The proposed development area measures 1.56 acres, which includes the 1.37 acre
building footprint and 0.19 acres of drainage and erosion control improvements. Development of
this portion of the project site will result in the loss of 0.80 acres of coastal sage scrub habitat,
which support an estimated 4,923 individuals of seacliff buckwheat (Eriogonum parvifolium),
the foodplant for the Smith’s blue butterfly. Adults of the Smith’s blue were most recently
observed at the project site during a status survey for the butterfly that conducted in July 1999.

As aresult of these anticipated impacts, Wildcat Line has applied for a section 10
(a)(1)(B) permit and proposes to implement this HCP as described herein, which provides
measures for minimizing and mitigating adverse effects on the Smith's blue butterfly. Wildcat
Line is requesting the section 10 (a)(1)(B) permit be issued for a period of 10 years.

This HCP summarizes the project and identifies the responsibilities of the USFWS,
Wildcat Line and its successors and assigns. The biological goals of the HCP are:

a) toreplace the 0.80 acres of impacted coastal sage scrub habitat with 0.97 acres of
restored coastal sage scrub habitat elsewhere on the project site;

b) toreplace the impacted seacliff buckwheat plants providing foraging habitat for the
Smith’s Blue at a 1:1 replacement ratio in the restored coastal sage scrub habitat and
by supplementing low density portions of the site with additional buckwheat plants;
and

¢) to permanently protect 9.86 acres (including 6.22 acres of existing coastal sage scrub
0.97 acres of restored coastal sage scrub, and 2.68 acres of closed cone coniferous
forest and riparian habitat) of the 11.46-acre project site via a recorded deed
restriction.

2

This HCP also describes measures that will be implemented by Wildcat Line to minimize and
mitigate the impacts of the project to the Smith's blue butterfly and its habitat and to further the
conservation of this species. These measures include:

a) dust control during grading and construction;

b) fencing during grading and construction activities to protect the butterfly's habitat;

¢) restoration of disturbed areas on site to create/enhance coastal sage scrub habitat;

d) propagation and outplanting of E. parvifolium,

e) eradication of various invasive plants;
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f) placement of a deed restriction on 9.86 acres of habitat at the site; and
g) post-construction monitoring for a period of at least five years, or longer until habitat
restoration goals are satisfactorily achieved. -

The net effect of these measures is that 0.97 acres of coastal sage scrub habitat will be restored to
benefit the endangered butterfly and a total of about 9.86 acres will be protected in perpetuity.
The HCP also describes measures to ensure that the elements of the HCP are implemented in a
timely manner. Funding sources for implementation of the HCP, actions to be taken for changed
circumstances and unforeseen events, alternatives to the proposed, and other measures required
by the USFWS are also discussed.
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1.0 INTRODUCTION

- This Low-effect Habitat Conservation Plan (HCP) for the proposed development of a
single-family residence on the Wildcat Line property in Carmel Highlands, Monterey County,
California, has been prepared pursuant to the requirements of Section 10(a) of the Federal
Endangered Species Act (ESA). The HCP is intended to provide the basis for issuance of a
Section 10(a)(1)(B) permit to the Wildcat Line limited partnership, to authorize incidental take
(see Section 6.0) of Smith’s blue butterfly (Euphilotes enoptes smithi), a Federally-listed
endangered species, that could potentially result from development of the proposed project. The
U.S. Fish and Wildlife Service (herein referred to as the Service) has concluded that the site
provides potential habitat for this species. Wildcat Line requests a permit for 10 years
commencing on the date of permit approval.

This HCP provides an assessment of the existing habitat on the site relative to the Smith’s
blue butterfly, evaluates the effects of the proposed development on this species, and presents a
mitigation plan to offset habitat losses and/or direct harm to this species that could result from
development of a single family residence on the property. The biological goals of this HCP are:

acres of restored coastal sage scrub habitat;

b) to replace the impacted seacliff buckwheat plants providing foraging habitat for the
Smith’s Blue at a 1:1 replacement ratio in the restored coastal sage scrub habitat and
by supplementing low density portions of the site with additional buckwheat plants;
and

c) to protect 9.86 acres of the 11.46-acre site in perpetuity through a deed restriction,
including 6.22 acres of existing coastal sage scrub habitat as well as the restored
acreage.

1.1 Praject Location

The 11.46-acre Wildcat Line site is located in Carmel Highlands, a community located
along the Pacific Coast that lies approximately four miles south of Carmel in Monterey County
(Figure 1). Specifically, the project site is located southeast of Yankee Point, off Mentone Drive.
The project parcel (APN 243-201-011) is located within the Soberanes Point 7.5" U.S.
Geological Survey (USGS) topographic quadrangle, in Township 17 S. and Range 1 W of the
Mzt. Diablo Meridian. No section numbers are identified in this portion of the topographic
quadrangle. Figure 2, which is adapted from the Soberanes Point USGS topo map, illustrates the
location of the project site. The parcel is owned by Wildcat Line, a California limited
partnership. Mr. Dan Keig, of Carmel Highlands, is the managing partner of this partnership.

1.2 Project Site

The project site consists of an east-west trending finger ridge and steep side slopes.
Spring-fed, intermittent drainages occur in the adjacent canyons immediately north and south of
the finger ridge. The site is undeveloped except for a dirt road that traverses the full length of the
fingerridge. Elevation at the site ranges from about 550-to 875 feet.
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Three native plant communities are evident at the site, including coastal sage scrub,
closed-cone coniferous forest, and riparian woodland. A fourth plant community consists of
disturbed areas at the site, such as the existing access road and several locations where invasive
exotic plants are dominant. Figure 3 is a vegetation map of the parcel that was prepared as part
of a botanical report for the site by Jeff Norman in 1996 (Norman 1996) and verified during 1999
(Norman 1999). Adjacent developed properties include water tanks for the local water district
and private residences. Steeper slopes and elevations above the site are undeveloped.
Approximately 7.8 acres, or 68% of the 11.46 acre-parcel, are slopes that are equal to or greater
than (>) 30% (Figure 4).
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2.0 PROJECT DESCRIPTION

The project site measures 11.46 acres in size. Even though the property has not been sold
to a buyer, inherent characteristics of the site limit where a residence and associated
improvements to the property can be located. Thus, for the purposes of the take permit, the
locations of a building envelope and associated drainage and erosion control improvements and
the leach field are illustrated in Figure 5 as the site plan and impact areas.

Wildcat Line proposes to grade the upper portions of the higher elevations of the finger
ridge to provide an area suitable for construction of one single-family residence. Other proposed
improvements to the site include, landscaping, an all-weather driveway, a picnic area, and new
water tank and associated access road, a septic leach field, drainage and erosion control
improvements, and a footpath. The areas that would be graded for construction and where
drainage improvements for erosion control would be installed are collectively referred to as the
"building footprint" or “impact area” and are illustrated in Figure 5. All of the aforementioned
site improvements will occur within the impact area. In addition, landscaping within the impact
area and fire clearance activity, if any, will be done in a manner that does not require any

removal of vegetation are expected to occur within the boundaries of the impact area.

The existing dirt road, which provides access to the parcel and traverses the finger ridge,
will be improved in the western portion of the site by, realigning it to reduce the grade to 15% or
less, and installing a 12-foot wide all-weather surface. Curbs and gutters will be installed to
prevent erosion due to runoff from the access road. Additional drainage for surface runoff from
the impact area and erosion controls will be installed around the periphery but within the
boundaries of the impact area, as appropriate, to minimize potential erosion within the protected
habitat portions of the property. Utilities for the residence will be laid in underground trenches
beneath the new roadbed. Between the new residence and water tank, the road will be used for
tank access and will be only 10 feet wide. A footpath, measuring 4 foot wide will be situated
between the picnic area and southeastern border along an old fire road. An in-ground septic
system will provide sewer service, with a leach field, occupying approximately 0.06 acres,
located in the southwestern portion of the parcel. The leach field will be located in the
understory of the closed-cone coniferous forest and will be sited to minimize removal of any
Monterey Pines. Pipes from the residence to the leach field will be buried in the driveway.

The project also includes future maintenance and repair of drainage and erosion control
facilities, potential fire clearance activity, and potential slope repair due to erosion damage.
Regarding fire clearance activity, the building footprint has been designed such that, with
reasonable placement, size and building materials for the structure, the homeowner should be
able to get insurance without further vegetation clearance bevond that provided for in the HCP
Although it is anticipated that these activities will be confined to the identified impact area, this
HCP provides a mitigation and monitoring mechanism for future impacts specific to these
activities, as described in Sections 7 and 8.

Although a specific landscape plan has vet to be prepared, all landscaping will be
restricted to the impact area. If any trees are planted, only native species will be used.
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Furthermore, they will be located within the impact area to prevent shading of protected habitat
portions of the property.

Altogether, these activities will disturb approximately 1.56 acres at the site, including
0.80 acres of buckwheat-dominated coastal sage scrub habitat, Approximately 4,923 individual
plants of Eriogonwm parvifolium, considered to be suitable habitat for the Smith’s blue, grow
within the impact area. A portion of the dirt road will be restored as coastal sage scrub habitat.

Several measures will be employed before, during, and after construction activities to
minimize any adverse impacts to the Smith's blue butterfly and its habitat at the project site.
Each of the following measures is discussed in greater detail in Section 7.0 Minimization and
Mitigation Measures.

1) Temporary fencing will be erected to limit where grading equipment can move on the

site, before any grading activities occur;

2) Appropriate dust control measures, such as periodically wetting down the graded
areas, will be used as necessary during grading of the areas for building footprints and
in other portions of the impact area during construction, landscaping, or any other
activities than generate dust;

3) Hottentot fig, ripgut brome, French broom, and other invasive plants will be removed
throughout the entire 11.46-acre parcel;

4) Appropriate weed control measures will be employed to prevent establishment of
weeds or other invasives at the leach field;

5) Seeding, propagation and outplanting of buckwheat plants to restore habitat for the
Smith's blue butterfly; and

6) Establishment of a deed restriction on 9.86 acres of the project site to protect all
habitats, including 6.22 acres of existing coastal sage scrub and 0.97 acres of restored
ccoastal sage scrub habitat, in perpetuity.

2.1 Project History

The 11.46-acre parcel owned by Wildcat Line was formerly part of the 466-acre Sawyer
property. In the Carmel Area Land Use Plan (Monterey County 1988), which was prepared in
accordance with the California Coastal Act, the Sawyer property was assigned a special density
zoning in order to maximize available recreational opportunities (pp. 71 & 72). A maximum of
16 dwelling units would have been permitted, in exchange for the clustering of these units on the
lower (westerly) 30 acres of the 466-acre property to ensure that houses and roads will be outside
of the public view shed (Carmel Area Land Use Plan, Section 4.4.3.F.5.).

Mr. Dan Keig purchased the Sawyer property from a Texas Savings and Loan in 1991.
Monterey County approved a minor subdivision of the property, which consisted of four parcels
and a "remainder parcel" of 450 acres, for a total of five parcels.

The "remainder parcel"of approximately 450 acres was then subjected to a lot-line
adjustment, which reduced it in size to the current 11.46 acres and retained the development
potential (one dwelling unit). The other 439 acres were added to Mr. Keig's adjacent ranch and
designated as watershed and scenic conservation in the Carmel Area Land Use Plan and zoned
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“WSC/199” or one residential unit per 199-acre lot. According to the “WSC/199” designation,
Mr. Keig’s approximately 600-acre ranch, adjacent to the 11.46-acre parcel, could accommodate
a raximum of three 199-acre residential lots. In addition, Mr. Keig’s ranch is subject to the
strict coastal view shed requirements of the Carmel Area Land Use Plan and the Monterey
County Coastal Implementation Plan. Specifically, Section 20.146.030 provides that no
development shall be located on slopes of 30 percent or greater unless extenuating circumstances
are present. The County is also required to impose a condition of development approval that all
areas of slopes greater than 30% be encumbered by a scenic easement pursuant to Section
20.146.120.A.6 of the Coastal Implementation Plan. The primary objective of the WSC
designation is the protection of the watershed, streams, plant communities, and scenic values
(Monterey County 1988, p. 84). An estimated 15-20% of the adjacent 439 acres supports the
coastal sage scrub habitat and Eriogonum parvifolium foodplant of the Smith's blue butterfly,
which is assumed to occur there due to its proximity to other known locations. Furthermore, the
adjacent remainder parcel is characterized by slopes greater than 30 percent, rendering much of
this property undevelopable pursuant to land use policies of the Carmel Area Land Use Plan and
the Monterey County Coastal Implementation Plan. Existing development restrictions ensure
that a substantial portion of the remainder parcel will remain undeveloped and available as
_habitat for the Smith’s blue butterfly. ... ... .

The formal habitat conservation planning process for the 11.46-acre site began in the
spring of 1996. Mr. Dan Keig met with Dr. Richard Arnold, an entomologist familiar with the
Stmith's blue, at the site on April 5th, 1996.

As aresult of this meeting, Dr. Arnold and Mr. Keig invited Ms. Catherine A. McCalvin,
wildlife biologist from the Ventura office of the Service, to a meeting at the site on April 18th.
Upon touring the site and learning more about the proposed project, Ms. McCalvin
recommended that Mr. Keig apply for a section 10(a)(1)(B) incidental take permit, pursuant to
provisions of the Endangered Species Act. This recommendation was based on the likelihood
that take of Smith's blue butterfly could occur through the loss of its foodplants growing within
that portion of the property proposed for development. However the Service acknowledged that
the potential take would be limited and that abundant potential habitat would remain in
undeveloped portions of the property. Thus a low effect HCP was considered the appropriate
instrument for securing the 10(a) permit.

2.2 Permit Holder/Permit Boundary

Dan Keig, doing business as Wildcat Line, will be the holder of the section 10(a)
permit. Mr. Keig can be contacted via mail at 200 Crest Road, Carmel Highlands, CA 93923,
or via telephone at (831) 642-3223, or via fax at (831 642-3005. Additional contact persons
will be reported to the USEFWS as necessary. In the event of sale of the property, the permitee
would need to meet the regulations as defined in the 50 CFR section 13.25 (64 FR 32711, June
17,1999, as amended 64 FR 52676, Sept. 30, 1999). Transfer of the permit shall be governed
by the Service’s regulations in force at the time.

The permit boundaries are the same as the boundaries of the 11.46-acre parcel. These
boundaries are 1lustrated in Figure 5. ’ o ‘
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3.0 LEGAL REQUIREMENTS
3.1  Federal Endangered Species Act

The United States Congress passed the Endangered Species Act (ESA) to protect plants,
invertebrates, fish, and other wildlife species from extinction. As a fundamental element of this
protection, Section 9 of the ESA specifically prohibits the take of any fish or wildlife species
listed under the ESA as endangered, unless such take is otherwise specifically authorized by the
Service. Under Federal regulation, take of fish or wildlife species listed as threatened is also
prohibited unless otherwise authorized. Take, as defined by the ESA, means to harass, harm,
pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such
conduct. Harm is further defined to mean an act which actually kills or injures wildlife; such an
act may include significant habitat modification or degradation where it actually kills or injures
wildlife by significantly impairing essential behavior patterns, including breeding, feeding or
sheltering (50 CFR 17.3).

In the 1982 amendments to the ESA, Congress established a provision in Section 10 (a) (1)
(B) that allows for the incidental take of endangered and threatened species of wildlife by non-
Federal entities. Incidental take is defined by the ESA as take that is incidental to, and not the
purpose of, carrying out of an otherwise lawful activity. The 10(a)(1)(B) provisions establish a
mechanism for authorizing incidental take of Federally-listed species. However, in order to
receive an incidental take permit, the permit applicant must submit a Habitat Conservation Plan
(HCP) which describes, among other things, the effects of the taking and the measures the
applicant will implement to mitigate for these effects.

The Service has established a special category of low-effect HCPs for projects involving
minor or negligible impacts on Federally-listed, proposed, or candidate species and their habitats
covered under the HCP; and minor or negligible effects on other environmental values or
resources (USFWS and NMEFES 1996). Low-effect HCPs and their associated incidental take
permits are expected to have a minor or negligible effect, individually and cumulatively, on the
species covered in the HCP. The determination of whether a HCP qualifies for the low-effect
category must be made prior to implementation of the associated mitigation plan. This category
1s intended for projects with inherently low impacts, not for projects with significant potential
impacts that are subsequently reduced through mitigation programs.

3.2 National Environmental Policy Act

The National Environmental Policy Act of 1969, as amended, requires that Federal
agencies analyze and disclose the environmental impacts of their proposed actions, and include
public participation in the planning and implementation of their actions. Issuance of an
incidental take permit by the Service is a Federal action subject to NEPA compliance. Although
Section 10 and NEPA requirements overlap considerably, the scope of NEPA also considers the
impacts of the action on non-biological resources such as water quality, air quality, and cultural
resources. Depending on the scope and impact of the HCP, NEPA requirements can be satisfied
by one of the following documents or actions: (1) categorical exclusion; (2) an Environmental
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Assessment (EA); or (3) an Environmental Impact Statement (EIS). Low-effect HCPs and their
associated incidental take permits are considered categorical exclusions under NEPA, as

provided by the Department of Interior Manual 516DM2, Appendix 1, and 516DM6, Appendix
1.
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4.0 BIOLOGY

The following section describes the existing biotic resource conditions on the Wildcat
Line project site, including an assessment of any additional special-status plant and animal
species beyond the focus of this HCP.

4.1  Vegetation and Wildlife

The majority of the site supports a coastal sage scrub plant community, which extends
over approximately 7.02 acres (Table 1) of the 11.46-acre parcel, as illustrated in Figure 3. This
acreage equates to about 61% of the entire parcel. Indicator plant taxa for this community
observed at the parcel include: coyote brush (Baccharis pilularis), Carmel ceanothus (Ceanothus
griseus), golden yarrow (Eriophyllum confertiflorum), pine bush (Ericameria pinifolia),
California sagebrush (Artemisia californica), silver bush lupine (Lupinus albifrons var.
douglasii), and sticky monkeyflower (Mimulus aurantiacus).

The foodplant for the Smith's blue, seacliff buckwheat (Eriogonum parvifolium), is a
member of this plant community. As illustrated in Figure 6, Norman (1999) mapped the density
of seacliff buckwheat plants throuchout the entire 11.46-acre parcel using five density categories:
31-40 plants/100 ft z
B: 21-30 plants/100 ft
C: 11-20 plants/100 ft
D: 1-10 plants/lOO ft.*; and
E: <1 plant/100 ft.”.

??

Table 1 provides a breakdown of all buckwheat density classes for the entire property, as
well as breakdowns for the proposed impact area, plus protected habitat areas lying north and
south of the impact area. An estimate of the number of buckwheat plants resident in every
polygon, as illustrated in Figure 6, was calculated by multiplying the area of each polygon by the
median value of buckwheat density for that polygon, i.e., 35.5 plants for polygons of category A,
25.5 plants for polygons of category B, etc. The total population of seacliff buckwheat growing
on the entire 11.46-acre parcel consists of an estimated 40,560 individuals, Wthh equates to an
average buckwheat density throughout the entire parcel of 8.1 plants/100 fit.”.

Approximately 2.93 acres (26%) of the site is characterized by Closed-cone Coniferous
forest (Figure 3), which is indicated by the presence of Monterey pine (Pinus radiata). Norman
(1999) tallied 262 individuals of Monterey pine, including 81 whose DBH < 1 inch, 56 whose
DBH was between | and 12 inches, and 125 whose DBH was > 12 inches. Understory plants
observed at the site include California bedstraw (Galium californicum), Pacific pea (Lathyrus
vestitus ssp. puberulus), California blackberry (Rubus ursinus), gambleweed (Sanicula
crassicaulis), and hedge nettle (Stachys bullata).

Riparian woodland plant community is found on only 0.41 acres (3.6%) at the site, where
it is limited to the intermittent drainages that bracket the main finger ridge (Figure 3). Indicator
plant taxa observed at the project site included: arroyo willow (Salix lasiolepis), western lady
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Table 1. Acreage estimates for the five buckwheat density classes for the project 1mpact area, as _
' well as ‘areas outside (north and south) of the impact area.

Densitv Class Impact Area North of Impact | South of Impact Site Totals
A 0.128 0.006 0.278 0.412
B 0.206 0.009 0.565 0.780
C 0.326 0.145 2.432 2.903
D 0.170 0.550 1.264 1.984
E 0.731 3.610 _1.040 5.381
S Totalg P e LSE T | g 300 Y T [ e § 579 | 114G e

fern (Athyrium filix-femina), thimbleberry (Rubus parviflorus), western water hemlock (Cicuta

douglasii), hoary nettle (Urtica dioica ssp. holosericea), and common monkey flower (Mimuulus
guttatus).

The only federal or state recognized sensitive species present on the site is the federally- -
listed, endangered Smith's blue butterfly. In addition, the Smith’s Blue is known from several

nearby locations, namely about 0.25 mi. to the northwest (Kellner 1989), south (Arnold 1986;

Kellner-1989);-and-east-of the site-(Arnold-1991a):

Botanical surveys of the site, conducted by Monterey County botanist, Jeff Norman, did
not yield any federal or state-listed plant species. Norman observed oneé range-limited plant,
Lewis' clarkia (Clarkia lewisii) growing atop the finger ridge, in association with the coastal sage
scrub plant community. This species is recognized by the California Native Plant Society as a
List 4 taxon. Plant species on the CNPS List 4 are those with limited distribution, and the CNPS
considers this category as a "watch list" (California Native Plant Society 1994).

Monterey pine is included on the CNPS List 1B, which consists of plants that are rare,
threatened or endangered in California and elsewhere (California Native Plant Society 1994).
Trees at the project site appear to generally be mature and healthy. During his November 1999

botanical survey, Norman (1999) found 262 Monterey pine trees growing at the project site.

Although the site is undeveloped, a few non-native, invasive plants have become
established there, including Hottentot (also known as ice plant) fig (Carpobrotis edulis), French
broom (Genista monspessulana), ripgut brome (Bromus diandrus). In addition, an aggressive
native plant, lemonade bush (Rhus integrifolia), is also present at the site. Collectively, these
plants pose a threat to the foodplant of the Smith's blue, seacliff buckwheat (Eriogonum
parvifolium). Stands of Hottentot fig presently cover approximately 0.27 acres (2.4%) at the
project site, while the other invasive plants are more widely distributed at the site. Collectively,
the total cover of all invasive plants is estimated to be 0.5 acres (4.4%).

4.2 Covered Species: Smith’s Blue Butterfly

The species addressed in this HCP and covered by the HCP’s associated Section 10(a) (1)
(B) permit (hereinafter referred to as covered species) is one Federally-listed species, the Smith’s
blue butterily, that is known to occur on the site and for which suitable habitat exists on the site,
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and will be directly affected by the project. A discussion of the biology of this species and its
actual or potential occurrence on the project site follows.

4.2.1. Conservation Status

The Smith’s blue butterfly is a federally-listed endangered species. Throughout most of
its range, the primary threat to the butterfly is urbanization. In a few instances, other types of
land uses, such as overgrazing, and development in park lands, have also threatened the butterfly.
For these reasons, the butterfly was recognized as an endangered species by the U.S. Fish &
Wildlife Service (1976) in 1976. Critical habitat was proposed (U.S. Fish & Wildlife Service

(1976) but never finalized. A recovery plan was published by the U.S. Fish & Wildlife Service
(1984).

The State of California does not recognize insects as endangered or threatened species.

The International Union for the Conservation of Nature (1996) recognizes the Smith's blue as
endangered.

4.2.2. Description and Taxonomy

The Smith's blue is a small lycaenid butterfly (Insecta: Lepidoptera: Lycaenidae), whose
adult wingspan measures about one inch. Larvae are slug-shaped and vary in color from cream
to pale yellow or rose, to match the buckwheat flowerheads on which they feed.

Smith's blue butterfly was originally described in the genus Philotes by Mattoni (1954),
and referred to as Philotes enoptes smithi. Shields (1975) realigned several genera of blues,
resulting in the placement of the species enoptes in the genus Shijimiaeoides. Thus, the scientific
name of the Smith's blue, when it was first recognized as an endangered species (U.S. Fish &
Wildlife Service 1976), was Shijimiaeoides enoptes smithi. Mattoni (1977) subsequently made a
number of nomenclatural rearrangements in several genera of the blue butterfly tribe
Scolititandini, which resulted in the placement of enoptes in the genus Euphilotes. Today, the
Smith's blue is now known scientifically by the name, Euphilotes enoptes smithi; however, all of
these names may be encountered in the literature.

Smith's blue is one of eight described subspecies of Euphilotes enoptes, which ranges
from throughout California and Nevada (Langston 1969; Miller and Brown 1981; Pratt and
Emmel 1998). All of the subspecies of E. enoptes are closely associated with their larval (i.e.,
caterpillar) and adult foodplants, different species of buckwheat (Eriogonum: Polygonaceae).
Generally, each subspecies is restricted to one or a few closely-related species of Eriogonum.

Populations of the Smith's blue butterfly can be distinguished from other infraspecific
taxa of Euphilotes enoptes by the following morphological characters:

1) the wide marginal band on the dorsal forewings of males;

2) the faint terminal line on the underside of both wings;

3) the prominent checkering of the forewing fringe on both dorsal and ventral facies; and

4) alight underside with large, prominent macules.
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Color illustrations of the adult and larval stages are presented in Amold (1983a). Other
illustrations of the adult butterfly can be found in Amold (1983b), U.S. Fish & Wildlife Service
(1984), Howe (1975), Scott (1986), Steinhardt (1990), Lowe et al. (1990), and Thelander (1994).

Mattoni (1954) described Euphilotes enoptes smithi from specimens that he and Claude

Smith collected at Burns Creek, near California State Highway 1, in Monterey County in 1948.
Two colonies, in the vicinity of Big Sur, were known at the time of its description. Langston
(1963, 1965) noted the occurrence of several additional colonies, in particular, the sand dune
inhabiting populations that occur north of Ft. Ord. More recently, additional populations have
been found on dunes south of Ft. Ord (Arnold 1983b and 1986), along the Big Sur coastline
(Arnold 1986 and 1994; Kellner 1989; Norman 1994), in the Carmel Valley at Garland Ranch
Regional Park (Walsh 1975; Arnold 1991a), and in the Santa Lucia Mountains at Rancho San

“Carlos (Ammold 1991b). Other inland populations have been reported from Laurelles Grade,
Paraiso Springs, Cone Peak, and the Hastings Reservation operated by the University of
California (Amold 1983a; U.S. Fish & Wildlife Service 1984).

4.2.3. Distribution and Habitats

- “Between Motterey and southern Santa Cruz County; stk 1S found o coastal sand ~
dunes in association with Coast Buckwheat (Eriogonum latifolium), although recent studies by
Pratt and Emmel (1998) suggest that these populations should be referred to as E. enoptes
arenicola. From the scuthern portion of Fort Ord to Monterey, there are several sand dune-
inhabiting populations that occur in association with seacliff (also commonly known as dune)
buckwheat (Eriogonum parvifolium). South of Monterey, almost to the San Luis Obispo County
line, smithi is found at several dozen locations in the Santa Lucia Mountains and along the
immediate coastline, where there is coastal sage scrub or cliff chaparral habitat and E.
parvifolium. Similarly, inland populations of the butterfly, such as those occurring in the Carmel
River Valley, are primarily associated with coastal sage scrub and cliff chaparral habitats, and
feed on E. parvifolium. At some interior locations, adults of the Smith's blue have also been
observed nectaring on naked buckwheat (E. nudum), but it is not known if larvae feed on this
buckwheat (Amold 1991b).

4.2.4. Natural History

Smith's blue butterfly is univoltine, i.e., it has only one generation per year. Adult
emergence and seasonal activity is synchronized with the blooming period of the particular
buckwheat used at a given site. At a particular location, adults are active for about four to eight

weeks, but the adult activity period and duration can vary dramatically from year-to-year and
from one location to another.

Individual adult males and females live approximately one week, and both sexes spend
the majority of their time on Eriognonum flowerheads (Arnold 1983a, 1983b, and 1986). There
they perch, bask (i.e., thermoregulate), forage for nectar, search for mates, copulate, and lay their
eggs. Females lay single eggs on the buckwheat flowers. Larvae hatch in about one week and
begin feeding in the buckwheat flowerheads. Young larvae feed on the pollen and developing

- flower parts, while older larvae feed on the seeds. Olderlarvae are tended by ants, which may
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provide some protection from parasites and predators. Upon maturing in about one month, the
larvae pupate in the flowerheads or in the leaf litter and sand at the base of the buckwheat plant.
Pupae that form in the flowerheads later drop to the ground.

Dispersal data from capture-recapture studies (Arnold 1983b and 1986) indicate that most
adults are quite sedentary, with home ranges no more than a few acres. However, a small

percentage of adults disperse farther and exhibited home ranges between 20-30 acres (Arnold
1986).

All populations of the three buckwheat foodplants, within the range of the Smith's blue,
are not always used by the butterfly at a particular point in time. Lycaenids that feed on
Eriogonum flowers favor mature, robust individuals of the perennial buckwheat plants because
they produce more flowers (Arnold 1983a and 1983b; Arnold and Goins 1987, Arnold 1990).
Thus, buckwheat stands that consist of younger or older, senescent individuals, which produce

fewer flowers, may not be visited by the butterfly until these plants mature or are augmented by
robust, flowering specimens.

Among butterflies, it is somewhat unusual for both the adult and larval stages to feed only
on one plant, and, in particular, only on just the flowers. Most butterflies feed as caterpillars on
one or a few closely-related plants, and then as adults obtain nectar from flowers that are
generally unrelated to what the caterpillars fed on. Because of the Smith's blue's dual
dependency on the flowers of its buckwheat foodplants, it is more susceptible to habitat
degradation. Although it is more extinction prone because of its total dependence upon the
flowers of buckwheat plants, conservation efforts are greatly simplified because resource

managers only need worry about a single plant rather than several plants to maintain this
endangered butterfly.

4.2.5. Occurrence at the Project Site and Vicinity

Adults of the endangered Smith’s Blue butterfly were first observed at the 11.46-acre
project site in Carmel Highlands in 1992 by biologists from Thomas Reid Associates (California
Natural Diversity Data Base 2000). On July 13, 1999, Richard A. Arold and Jeff Norman also
observed numerous adults of the endangered butterfly at the site. Smith’s Blues were observed in
several different portions of the project site in association with mature specimens of E.
parvifolium. Due to the abundance of E. parvifolium in association with the coastal sage scrub
habitat at the site and the proximity of nearby known populations (Kellner 1989 #2 and #2.1), the
butterfly population is likely to be robust. Although the proposed project will remove 0.8 acres
of coastal sage scrub habitat utilized by the Smith’s Blue at this site, this acreage is estimated to
represent less than 0.1 percent of the butterfly’s currently known geographic range.

At least three invasive plant taxa, Hottentot fig (Carpobrotus edulis), ripgut brome
(Bromus diandrus), and French broom (Genista monspessulana), are present at the project site.
These invasive plants are especially well established along the shoulders of the existing dirt
access road and occur in small, scattered patches or as solitary individuals in other portions of the
project site. At other locations where the Smith's blue butterfly occurs, these species have
displaced the buckwheat foodplants of the butterfly (Armold 1983a and 1986). For this reason,
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these invasive plants pose a threat to the maintenance of the Smith's blue butterfly at the project
site.
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5.0 IMPACTS AND ENVIRONMENTAL COMPLIANCE
5.1  IMPACT ASSESSMENT

Most of the impacts of the proposed project will occur during grading of the impact area,
installation of drainage and erosion control improvements, and construction of the leach field.
Lesser impacts are expected to occur outside of the impact area during the removal of invasive
plants plus habitat restoration and enhancement activities. The remainder of this section
identifies the specific activities that could result in impacts to the Smith’s Blue butterfly and its
habitat. Table 2 enumerates the impacted acreages for each habitat type at the project site.

Grading, development, and installation of drainage, erosion control, and leach field
improvements within the 1.60-acre impact area, will result in the removal of approximately 0.80
acres of coastal sage scrub habitat. These activities will also result in the direct removal of an
estimated 7,034 E. parvifolium plants, which support an unknown number of the endangered
Smith's blue butterfly. The 7,034 impacted buckwheat plants represent approximately 17% of
the estimated 40,560 buckwheat plants resident on the entire 11.46-acre project site. Based on a
recent survey (Norman 1999) of the project site, 2% of these impacted plants (n = 141) are
Juveniles, and 28% (n = 1,970) are senescent individuals that are not producing sufficient flowers
for use by Smith's blue. Thus, of the estimated 7,034 E. parvifolium plants growing within the

1.6-acre development footprint, only 4,923 could reasonably support the endangered butterfly at
this time.

A small, but undetermined number of buckwheat plants may be lost outside of the impact
area as invasive plants are removed, and during implementation of habitat restoration and
enhancement activities. All future routine maintenance and repair activities of the
aforementioned improvements are expected to be conducted within the impact area.

A potential indirect impact of the project is dust that is generated from grading activities
and vehicular traffic on the dirt road, landscaping, and other construction activities. Dust will be
controlled as necessary by watering down the graded areas to minimize any adverse impacts on
the life stages of the butterfly or its buckwheat foodplant. Upon completion of grading and
construction work, the access road will be replaced by an all-weather surface.

The patches of E. parvifolium located in the undeveloped portions of the site will remain
unaffected and will continue to provide potential habitat for the butterfly at the project site during
the grading and construction. Since the majority of grading activities are proposed to occur in
the spring months before the butterfly's activity period or in the fall months after the butterfly's
activity period, the potential for collisions with vehicles and equipment is greatly reduced.

The Fire District will ultimately determine the fire clearance requirements, if any, for any
future residence on site once an actual development plan is submitted for their review.
According to the Fire District, fire clearance requirements depend on the type of construction
materials used to build the structure, the location of the proposed structure within the building
envelope, and the presence of sensitive habitat on site. At this time, it is anticipated that na fire
clearance will be necessary outside the impact area. In the unlikely event that the Fire District, in
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____the project site. _

consultation with the consulting biologist, determines that the removal of seacliff buckwheat is
necessary to protect a future residence, the biologist shall survey the affected area for seacliff
buckwheat plants and the property owners hall mitigate such impacts at a 1:1 ratio. Suitable

revegetation and enhancement areas to accommodate these potential impacts are identified on
Figure 7.

To summarize, impacts to the Smith's blue butterfly and its habitat will occur during
grading of the site and the installation of various improvements to the site associated with the
construction of a single residence. As discussed in greater detail in Section 7.0 on Minimization
and Mitigation Measures, the loss of 0.80 acres of coastal sage scrub habitat for the Smith's blue
within the impact area will be offset by the restoration of 0.97 acres with seacliff buckwheat
plants. This restored acreage includes :

a) 0.463 acres of unused portions of the existing dirt road;

b) 0.270 acres of the site currently dominated by Hottentot fig; and

- ¢) 0.230 acres currently dominated by other invasives.

Table 2 summarizes the existing, impacted, and protected acreage for each plant community at

. 5.2 Level of Incidental Take

Since there are no estimates of the numbers of Smith’s Blue butterflies that reside at the
project site, it is not possible to quantify the exact number of individual animals that could be
taken by the removal of its foodplant within the impact area. Also, since the numbers of seacliff
buckwheat plants that will be removed have been estimated, the level of incidental take of the
Smith’s Blue is expressed as the acreage (0.80 acres) of habitat that will be removed. Thus, the
incidental take permit associated with this HCP will authorize all such take of the Smith’s Blue
as will occur as a result of the removal of 0.80 acres of seacliff buckwheat plants within the
impact area.

The level of take of Smith blue butterfly at the Wildcat Line property as described above
is expected to have negligible effects on the species’ overall survival. This is because the actual
number of animals incidentally taken will likely be low; the percentage of the species habitat
relative to the species entire range is very small; and its relative importance to the species both
regionally and range wide is thought to be minor.

53 ENVIRONMENTAL COMPLIANCE (Internal Sec. 7 Assessment)

The following information is provided to assist the USFWS in complying with
consultation requirements of Section 7 of the ESA.

5.3.1 Direct and Indirect Effects

Direct and indirect impacts to the Smith’s Blue butterfly, its buckwheat foodplant, and its
preferred habitat are expected to be minimal. Only 0.80 acres of coastal sage scrub habitat,
which supports seacliff buckwheat plants, will be removed. As previously discussed in this
HCP, the project site is situated in a region where neighboring and nearby parcels support
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extensive stands of coastal sage scrub habitat, including seacliff buckwheat plants and the
Smith’s Blue butterfly. Furthermore, this loss of habitat will be temporary as the applicant will
implement habitat restoration and enhancement measures to establish 0.97 acres of new, on-site
habitat for the butterfly.

5.3.2 Cumulative Effects

Even though 0.80 acres of coastal sage scrub habitat will be permanently removed alon g
with an unknown number of Smith’s Blues, these losses are not expected to affect the survival of
the butterfly or its foodplant due to the occurrence and abundance of its foodplant elsewhere on
the project site and on several neighboring and nearby locations, as well as elsewhere throughout
the Smith’s Blue’s entire geographic range. Indeed, the affected acreage will be replaced with
0.97 acres of restored coastal sage scrub habitat, so there will be a net gain in habitat (i.e.,
acreage) as a result of this project.

5.3.3 Effects on Critical Habitat

Although critical habitat was proposed (U.S. Fish & Wildlife Service 1976) for the
Smith’s Blue, it was never finalized. Thus, no areas of critical habitat will be affected by this
project.
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Table 2. Existing (i.e.. pfe-constfuctidn), impacted. restoféd; and is_:rote.ctéd. (i.e.. per the
- HCP) acreages for each plant community at APN 243-201-011.

invasives

Plant Existing Impacted Restored Protected
Community Acreage Acreage Acreage Acreage
Coastal Sage 7.02 0.80° 0.00 6.22°

Scrub
Closed-Cone 2.93 0.67° 0.00 2.26
Coniferous

Forest

Riparian 041 0.00 0.00 0.41
Disturbed access 0.60 0.13 0.47 0.47°
road
b
|—Hottentot Fig - 0.50 - 0.00 - 050~ i
and other

Notes:

® The 0.80 acres of coastal sage scrub habitat located within the building footprint and the four locations of
drainage and erosion control improvements will be impacted. Removal of invasive plants, and repair and
maintenance of drainage and erosion control may impact an additional unknown amount of habitat.

® The final protected acreage for coastal sage scrub habitat will be 7.19 acres, consisting of 6.22 acres of

removed, and 0.47 acres of restored habitat in the area of the former driveway.

. existing coastal sage scrub habitat, 0.500 acres of restored habitat in areas where invasive plants are

¢ Although 0.67 acres of closed cone coniferous forest will be impacted by construction of the new driveway
and leach field, these improvements will be located in a manner that minimizes losses of Monterey pines.
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6.0 TAKE OF THE COVERED SPECIES

Incidental take of Smith’s blue butterfly will result from removal of approximately 0.80
acres of coast sage scrub habitat on the project site within the impact area. In addition, butterfly
eggs, larvae, pupae, or adults may be directly harmed during initial grading activities or by
construction equipment and vehicles or indirectly by dust. An undetermined, but limited number
of buckwheat plants and life stages of the Smith’s blue may be lost during habitat management
activities, in particular, during the removal of non-native plants in other portions of the entire
11.46-acre parcel.

The maximum levels of take of the Smith’s blue butterfly anticipated to occur under this
HCP, and hereby authorized by its associated Section 10(a)(1)(B) permit, are as follows:

1) any Smuth’s blue butterflies that may be associated with up to 0.80 acres of foraging
habitat that will be removed by the project;

2) any Smith’s blue butterflies that may be killed or injured as a result of impacts by
construction equipment or vehicles, activities related to construction, or dust;

3) any Smith’s blue butterflies that may be killed or injured during habitat management,
in particular during the removal of non-native plants in protected portions of the
parcel; and

4) any Smith’s blue butterflies that may be associated with up to five hundred buckwheat
plants that may be removed pursuant to erosion control or fire clearance activity.

These incidental take limits are subject to full implementation of all minimization and mitigation
measures described in Section 7.0. If any of these take limits are exceeded, Wildcat Line shall
cease all construction and habitat management operations and contact the Service immediately.
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... immediately any activity that is not in compliance with this HCP, and to order any reasonable

7.0 MINIMIZATION AND MITIGATION MEASURES

The following measures have been incorporated into the proposed project to minimize
and mitigate potential incidental take of the Smith’s blue butterfly.

7.1  Biological Monitor

A knowledgeable, experienced biologist, approved by the Service, shall be present during
initial grading activities (1.e., clearing of vegetation and stripping of the surface soil layer), in
areas of potential Smith’s blue butterfly habitat. The biological monitor shall be informed of the
project starting date at least 7 days prior to the onset of construction. The monitor shall be
present on site beginning with the installation of temporary fencing prior to clearing of
vegetation, and shall conduct daily inspections of the project site during the initial grading period
to ensure compliance with the mitigation measures provided in this HCP. The biological monitor
will also periodically visit the project site during construction to insure that no impacts occur in
protected portions of the property. The biological monitor shall have authority to stop

measure 1o avoid the take of an individual of Smith’s blue butterfly.

7.2 Delineation of Impact Area

Prior to the initiation of construction, Wildcat Line will install a temporary fence along
the limits of grading adjacent to the coastal scrub zones, and signs will be posted warning grader
operators not to proceed beyond the fence. This fencing will remain in place until all
construction and other site improvements, including landscaping within the impact area and
revegetation activities in protected portions of the property, are completed. All project-related
parking and equipment storage shall be confined to the construction site (i.e., the impact area).
Undisturbed areas shall not be used for parking or equipment storage. In addition, prior to

ground disturbance, a deed restriction for all protected habitat areas on the site shall be recorded.
7.3  Construction and Operational Requirements

Project-related vehicle traffic shall be restricted to established roads and the impact area.
Temporary fencing will be installed along the perimeter of the impact area, and construction
vehicles and equipment will be excluded from the fenced protected portions of the property.

74  Contractor and Employee Orientation

Wildcat Line shall conduct an orientation program for all persons who will work on-site
during construction. The program shall consist of a brief presentation from a person
knowledgeable about the biology of the Smith’s blue butterfly and the terms of the HCP. The
purpose of the orientation will be to inform equipment operators and field supervisors of the
grading limit and construction activity restrictions. There will also be a discussion of the
appropriate protocol should the covered species be encountered during construction activities.
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7.5  Access to Project Site

Wildcat Line shall allow representatives from the U.S. Fish and Wildlife Service access
to the project site to monitor compliance with the terms and conditions of this HCP.

7.6  Habitat Protection
7.6.1 Protection During Construction

Prior to initial grading, temporary fencing will be erected to protect existing coastal sage
scrub habitat and buckwheat plants to prevent accidental disturbance during grading of the
building site and construction of the new home. Signs will be placed on the fence at locations
within 15 feet of the grading footprint, informing operators of the grading equipment of the
presence of an endangered species. Signs will include the following language:

"NOTICE: SENSITIVE HABITAT AREA. GRADING PROHIBITED."

All equipment operators and field supervisors will attend a pre-construction conference to
be conducted by a qualified biologist who will oversee the construction activities. The purpose
of the conference will be to inform all grading and construction workers of the presence of
endangered species on and adjacent to the project site, conduct a site visit to show participants
where grading can and cannot occur, to inform operators of appropriate protocol should they
encounter the butterfly during grading and construction activities, and to advise operators of the
penalties they may incur if harm to the butterfly or its protected habitat on site occurs beyond
what is authorized in the Service’s incidental take permit.

The majority of grading activities are proposed to occur in the spring months before the
butterfly's activity period or in the fall months after the butterfly's activity period. Appropriate
dust control measures, such as periodically wetting down the dirt access road and graded areas,
will be used as necessary during grading of the areas for building footprints and in other portions
of the impact area during construction, landscaping, or any other activities than generate dust to
minimize any adverse impacts on the life stages of the butterfly or its buckwheat foodplant. Any
dust generated by grading activities will pose only a temporary problem that will be eliminated
once the site is revegetated. The methods appropriate for dust control will be determined by
consultation between the construction foreman and project biologist.

The patches of E. parvifolium located in the undeveloped portions of the site will remain
unaffected and will continue to provide potential habitat for the butterfly at the project site during
the grading and construction. Increased equipment traffic in the vicinity of any occupied
butterfly habitat during grading and construction could result in increased collisions with adult
butterflies. However, since the adults are weak fliers and tend to stay in close proximity to their
buckwheat foodplants, and since the majority of grading activities are proposed to occur in the
spring months before the butterfly's activity period or the fall months after the butterfly's activity
period, the potential for collisions with equipment is greatly reduced.

Drainage improvements will be installed to prevent potential erosion in protected habitat
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areas from runoff originating in the impact area. These improvements will include curbs, gutters,
and other appropriate erosion control measures within the impact area.

A qualified biologist will monitor activities on a regular basis during the grading. Should
any violation occur, a "stop work" order will be issued immediately. The Ventura office of the
Service will be contacted and the "stop work" order will remain in effect until the issue is
resolved.

7.6.2 Permanent Protection

To provide for long term protection of the existing and restored seacliff buckwheat
habitat areas on the project site, Wildcat Line shall record a deed restriction over the
undeveloped habitat areas of the property (ca. 9.86 acres) or shall implement another alternative
acceptable to the USFWS that will protect the undeveloped habitat areas in perpetuity, prior to
ground disturbance activity. The deed restriction shall be subject to the approval of USFWS and
shall only permit uses consistent with habitat restoration, protection, and activities consistent
therewith, and will prohibit further development in this area of the property.

protected at the Wildcat Line project site. Of this total protected acreage, approximately 6.22
acres of existing coastal sage scrub habitat for the butterfly will be protected. In addition, once
the grading for residential development has been completed, 0.47 acres of the existing dirt access
road and 0.27 acres of coastal sage scrub habitat will be restored by the removal of ice plant and
0.23 acres will be restored by the removal of other invasive plants and the out-planting of E.
parvifolium and put into a deed restriction.

The long term management goal will be to protect the existing and restored seacliff
buckwheat on site to maintain its value as habitat for the Smith’s blue butterfly. As described
elsewhere in this HCP, the extensive restoration, enhancement, and maintenance activities that
will occur throughout the permit term will provide long term benefits to the endangered butterfly.

Once the success criteria is achieved and the permit term ends, the seacliff buckwheat will be
preserved and protected in perpetuity pursuant to the perpetual deed restriction. The deed
restriction shall prohibit encroachment into the easement area and any activity that is

incompatible with preservation efforts. Drainage from the impact area shall be diverted around |
the easement area.

Wildcat Line shall create a fund, in the form of a non-wasting endowment or other
monetary instrument (i.e. cash deposit, a certificate of deposit, irrevocable letter of credit or
surety bond) in favor of a third party approved by the USFWS in an amount sufficient to carry on
management of the seacliff buckwheat habitat in perpetuity. The exact amount of the fund shall
be determined in consultation with, and with the concurrence of USFWS, and shall be
established prior to issuance of the permit. The fund shall generate sufficient interest so that at
the end of the permit term the fund equals an amount, which once invested will yield sufficient
interest to cover the long term management obligations of the HCP. Prior to the expiration of the
permit term. the fund shall be transferred to the third party which will be responsible for the long
term management of the seacliff buckwheat habitat
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Wildcat line, on behalf of its successors, understands that a failure to comply with the
terms of the deed restriction shall be deemed a violation of the HCP and USFWS may pursue any
legal or equitable remedies against Wildcat Line or its successor to enforce its terms.

7.7  Habitat Management and Revegetation

The primary goal of the management program is to provide up to 7.19 acres of an
enhanced, and permanently maintained and protected area of coastal sage scrub habitat that will

support the endangered Smith's blue butterfly, while allowing for residential development of 1.6
acres of the project site.

Specific management goals can be enumerated as follows:

a) Siting of some features of the project to avoid sensitive habitats and resources;

b) Slope stabilization, if needed;

¢) Removal and control of exotic vegetation to less than 2% cover at the site;

d) Restoration of coastal sage scrub habitat including revegetation with 4,923 surviving
seacliff buckwheat plants;

e) Habitat protection during grading and construction;

f) Establishment of a deed restriction for permanent protection of habitat values on 9.86
acres; and

g) Monitoring and maintenance of habitat values during and after construction.

The management goals and techniques described in this section are intended to minimize
and mitigate the take of Smith's blue butterflies and mitigate impacts to coastal sage scrub
habitat. The remainder of this section discusses the array of management techniques that will be
used to meet the management goals of the HCP for the Wildcat Line project site. If new
information about the Smith’s Blue butterfly, its buckwheat foodplant, or site conditions
becomes available during the life of the permit, management techniques may be altered to
incorporate this new information.

7.7.1 Avoidance of Sensitive Habitat

The majority of the coastal sage scrub habitat on the project site, consisting of
approximately 6.22 acres, will be avoided during grading and construction activities for the new
home. Only about 0.80 acres of buckwheat-dominated coastal sage scrub habitat will be directly
affected by project development.

7.7.2 Slope Stabilization

Grading for the new home site will occur on the flatter portions of the main finger ridge
and only minor slope stabilization needs, within the impact area, are anticipated. Grading and
backfill operations will be conducted to avoid slope failures in neighboring, protected habitat
areas that currently support stands of buckwheat. A temporary fence will be constructed between
the limit of grading and existing buckwheat stands that lie outside of the impact area. Heavy
equipment will not be permitted beyond the fence. Equipment operators will be informed of the
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reasons for installation of the fence and will be required to stop work and notify the project

biologist and engineer immediately should slope failure, that threatens existing buckwheat plants,
be imminent.

7.7.3 Control of Exotic Plants

Hottentot fig, ripgut brome, and French broom are exotic plants that have invaded 0.50
acres at the project site. In order to expand the cover of native plant species and enhance habitat
values, they will be eliminated from the project site. These invasive plants will be eliminated
using a combination of manual and mechanical removal techniques, with the particular method
used being that which is most appropriate for each situation. Solitary individuals or small
patches of these plants will be eliminated by manual removal, while larger stands will be
removed mechanically using the bucket of a backhoe only at the periphery of the impact area and
in a manner that will not disturb surrounding habitat for the endangered butterfly. No herbicides

will be used. Other eradication techniques, such as the use of black plastic, may be used if
appropriate.

_Special care_is required.in areas where Hottentot fig.and native plants,.such.as

buckwheat, are growing together. The weed eradicator shall be informed of the need to protect
native plants , and if necessary, native plants should be flagged for avoidance. Manual removal

of Hottentot fig and other nonnative plants will be necessary within a five-foot radius of
Eriogonum parvifolium plants.

Leach fields, because of the ground disturbance during installation and the nutrient
enriched soils during operation, often provide conditions favorable for establishment of weeds.

Appropriate weed control measures will be employed to prevent establishment of weeds or other
invasives at the leach field.

7.7.4 Habitat Restoration

Establishment of viable populations of native plants, notably E. parvifolium, is proposed
for portions of the site that will be restored, such as unused portions of the existing dirt road or
where invasive plants are removed. Figure 7 illustrates portions of the project site that will be
initially targeted for habitat restoration. The restoration goal is to successfully establish 4,923
seacliff buckwheat plants by the end of the five-year, post-construction monitoring period in
portions of the project site targeted for habitat restoration.

Existing habitat quality in some of the undeveloped portions of the site is degraded by the
presence of the invasive plant species. Appropriate weed control practices will be utilized to
eradicate these invasives from the project site and provide additional habitat for the endangered
butterfly. Approximately 0.3 acres of the site presently support invasive plants such as Hottentot
- fig (0.27 acres), plus ripgut Brome and French broom (0.23 acres). Areas currently occupied by
invasives, as well as unused portions (0.46 acres) of the existing dirt road (0.60 acres) will be
restored with buckwheat plants after the invasives are eradicated. It is anticipated that at least
0.97 acres of habitat for the Smith's blue will be restored/created on site.
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Several methods of establishing new buckwheats are available, including seeding,
propagation, planting of nursery stock, and natural succession. At the project site, a combination
of these methods, such as seeding, propagation, and planting of nursey stock, will be used to
revegetate locations where invasive plants are removed and habitat needs to be restored or
enhanced. The particular revegetation method used at a given location will depend upon physical
characteristics of the location, such as topography, soil condition, and hydrology, plus the time of
year when revegetation is implemented, and the availability of suitable planting stock.

Prior to any revegetation effort, soils will be prepared to maximize potential for
vegetation establishment. Site preparation techniques to improve soil conditions may include
vegetation removal, mulching, soil compaction, application of fertilizer, raking, scarifying, and
irrigation, as deemed appropriate based on existing site conditions.

Seeding will include the hand-broadcast of buckwheat seed mix directly onto the soil
either prior to or following site preparation. A local expert will collect seed from the buckwheat
plants within the impact area or from immediately surrounding parcels. The seed will be
prepared and treated as required.

Propagation of seed collected on-site or at nearby off-site locations will be accomplished
through germination in supercell containers or other containers as recommended by a native plant
grower. The soil mix and any amendments used should be appropriate for the project site.

Buckwheat plants that will be lost within the impact area may be used to obtain rooted-
cuttings and seeds. If necessary, a native plant grower should be consulted to select the best
plants within the impact area for cuttings, and for the methods most suitable to root the cuttings.
Seed and/or cutting collection of buckwheat plants will occur in June - October for later
germination in August - October and outplanting in November - February.

E. parvifolium may be available from local commercial native plant nurseries or can be
readily propagated. If available, nursery stock (propagated from the Carmel coastal zone) will be
used to establish appropriate habitat composition and diversity. Either nursery flats, supercells,
or 1-gallon stock will be used. It will be planted during appropriate seasons using methods that
will facilitate the highest degree of success. The need for supplemental watering will be
minimized by planting during the rainy season; however, a drip irrigation system may be used if
hand watering is impractical.

By implementing the weed control, habitat restoration, enhancement and protection
measures described in this HCP, the quality of habitat for the Smith's blue butterfly on the project
site is expected to improve over existing conditions. On the other hand, in the absence of weed
eradication, enhancements and restoration program, the invasive plant species may eventually
outcompete the existing seacliff buckwheat habitat to the detriment of the Smith’s Blue butterfly.

7.7.5 Monitoring and Maintenance

Wildcat Line or its assignees and/or successors will provide funding for a qualified
individual or organization to monitor implementation of this HCP for a period of five to ten
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years, depending on the success of the restoration effort. It is anticipated that this individual
would visit the site regularly during the period of grading, and periodically during project
construction and during the initial stages of implementation of the various management
measures. This allows for timely solution to problems that may arise during construction or
mitigation implementation.

Once habitat improvements have been completed, an assessment of the success of these
measures will be necessary. The individual responsible for monitoring will visit the site once
every four months for three years, then biannually up to the fifth year. The monitor will annually
provide a brief written report to the property owners and USFWS, which describes:

1) an assessment of the condition of the on-site seacliff buckwheat;

2) evidence of erosion control or function;

3) an estimate of the non-native species cover;

4) abrief discussion of restoration efforts for the past year, including all monitoring

activities that were performed and whether restoration goals are being achieved;

5) incidental take occurrences;

6) an mitigation problems and any corrective measures undertaken to insure restoration
_SUCCESS; .. . .. S

7) recommendations to solve any problems; and
8) butterfly sightings.

7.7.6 Success Criteria

The restoration efforts will be considered successful if 4,923 seacliff buckwheat plants
are established in 0.97 acres of restored coastal sage scrub habitat at the end of the five-year post-
construction monitoring period. Buckwheat plants established in restored and enhanced areas
should exhibit a stable or increasing population trend in at least three of the five monitoring
years. In addition, up to 7.19 acres of coastal sage scrub, which provides suitable habitat for the
butterfly, will be preserved in perpetuity under the proposed deed restriction. The maintenance
goal of maximum cover of invasive non-native plants on site will be two (2) percent.

If at the end of five years, or at any point during the monitoring period, the survival rates
and success criteria are not met, the biological monitor will provide an analysis of the cause(s) of
failure, and in consultation with the Service, propose remedial action(s) appropriate to deal with
the causal factors and to achieve the restoration goals. Depending upon the severity of the causal
factor(s), a range of alternative corrective actions may need to be evaluated and implemented if
restoration goals are not met. If specific factors become apparent that may preclude the
establishment or success of buckwheat plants at the site, they will be described in the monitoring
reports pursuant to Section 7.7.5.

7.7.7 Schedule for Implementation

The various management techniques described in this docurment will be implemented
according to the following schedule. Plant collection and propagation will begin prior to
initiation of grading. Seeds of seacliff buckwheat plants will be collected during the summer
after the flowering period has concluded. The seeds will be stored or propagated by a designated
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native plant specialist until planting of the restoration area occurs. Cuttings from seacliff
buckwheat plants growing in the impact area may also be taken prior to grading. Plant duff and
top soil from the impact area may also be collected, if appropriate to aid in buckwheat
establishment. Timing of the collection of all plant material will be at the discretion of the native
plant specialist who will be responsible for propagating the native plants. The native plant
specialist hired to perform the habitat management and restoration activities will provide the
Service with a more specific schedule of activities.

Control and eradication of invasive plants will be achieved by manual and mechanical
removal of each target invasive species. The timing of these activities will be determined by the
phenology of the targeted invasive plants.

Temporary fencing will be erected to protect existing habitat for the Smith's blue butterfly
prior to the start of grading. If necessary, a qualified biologist will assist in staking the limit of
grading and the alignment of the fence. This biologist will conduct pre-construction meetings
with grading and construction personnel to inform them about the presence of special status
species at the project site and appropriate protocol should the butterfly be encountered. The
biological monitor will periodically visit the site to insure that all grading and construction
activities comply with the parameters established in this HCP.

A monitoring program will continue for a period of five to ten years. The first year will
begin when restoration activities in response to grading and construction activities are initiated.
In the second and third years, i.e., immediately following construction, the biological monitor
will visit the project site four times annually. In years four and five, the biological monitor will
visit the project site biannually. If after the fifth year the success criteria have not been satisfied,
biannual monitoring will occur through at least year ten to insure that success criteria are
successfully achieved. An annual report will be prepared and submitted to the Service. This
report will describe the monitoring activities performed, the results, and recommendations for
any necessary remedial actions to achieve the goals of the HCP. Reporting requirements are
discussed further in Section 8.6.
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8.0 PLANIMPLEMENTATION
8.1 BIOLOGICAL GOALS AND OBJECTIVES

The overall goal of this HCP is to replace the Smith’s Blue habitat impacted by the
proposed construction of one new residence at the project site. This will be accomplished by
restoring 0.97 acres of coastal sage scrub habitat at the project site, by enhancing approximately
3.7 acres of existing coastal sage scrub habitat to improve habitat values for the endangered
butterfly, and by protecting in perpetuity 9.86 acres, including 7.19 acres of existing and restored
coastal sage scrub habitat at the project site via a deed restriction. Thus the loss of 4,923
buckwheat plants that serve as actual or potential habitat for the Smith’s Blue and which will be

impacted by the project, will be replaced by an equal number of successfully established plants in
restored and protected areas of the project site.

82 DEED RESTRICTION

Prior to issuance of the incidental take permit, Wildcat Line shall record a deed restriction

to-insure-that-all- areas-outside-of the-impact-area-are preserved in-perpetuity. Once recorded; the- ————-—

permittee_shall pe}féfm periddic monitoring and maintenance as necessary to insure that Wildcat
Line or the current permit holder are complying with the terms of the deed restriction. The

monitoring and maintenance procedures that will be employed as described in Section 7.7.5
Monitoring and Maintenance.

8.3 IDENTIFICATION OF PROJECT REPRESENTATIVE

Prior to initiating ground-disturbing activities, Wildcat Line shall designate a
representative responsible for communications with the Service and for overseeing compliance
with the Section 10(a)(1)(B) permit. Initially, the designated representative is Mr. Dan Keig, 200
Crest Road, Carmel Highlands, CA 93923, (831) 642-3223. The Service shall be notified in

~writing of the representative’s name, business address and telephone number, and shall be
notified in writing if a substitute representative is designated.

84  IDENTIFICATION OF BIOLOGICAL MONITOR

Subject to approval by the Service, Wildcat Line nominates Mr. Jeff Norman as the
biological monitor for this project. Mr. Norman can be contacted by mail at Box 13, Big Sur,
CA 93920, or via phone (831) 667-2815 and 667-0105 (voice mail). Mr. Norman is a botanist,
who is very familiar with habitats and special-status species that occur in Monterey County.

85  RESPONSIBILITIES

As specified in the USFWS Habitat Conservation Planning Handbook (1996b), an
Implementing Agreement (IA) is not required for low-effect HCPs unless requested by the permit
applicant. Wildcat Line understands that it is responsible for implementing this HCP in
accordance with the specifications for mitigation.
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Wildcat Line will satisfy its mitigation responsibilities by restoring coastal sage scrub
habitat on 0.97 acres of the project site and by protecting 9.86 acres outside of the impact area via
a deed restriction. Wildcat Line will assume all responsibilities for annual monitoring,
replacement planting, maintenance of protected and restored habitat areas, and reporting, as
described herein. It will also complete all obligations assigned to it within the Section 10 permit
and the HCP.

8.6 PLANDURATION

Wildcat Line seeks a ten (10) year permit from the Service to cover those activities
associated with the removal of 0.80 acres of coastal sage scrub habitat at the project site. The ten
(10) year period is necessary to insure that the mitigation is implemented successfully and
benefits the endangered Smith’s Blue butterfly. The permitee may request termination of the
permit from the Service anytime after five (5) years, if the monitoring and success criteria for the
restoration have been met and if there are not ongoing drainage, erosion, or other problems that
will involve take of the endangered butterfly.

8.7 REPORTING

8.7.1 Post-Construction Compliance Report

A post-construction compliance report prepared by the monitoring biologist shall be
forwarded to the Ventura Office of the U.S. Fish and Wildlife Service within 60 calendar days of
the completion of construction. This report shall provide the following information:

1) dates that construction occurred;

2) pertinent information concerning the permittee’s success in meeting the project’s
mitigation measures;

3) an explanation of failure to meet such measures, if any;

4) known project effects on Federally-listed species, if any;

5) occurrences of incidental take of Federally listed species, if any; and

6) other pertinent information.

8.7.Z Annual Monitoring Reports
If delays in grading and construction occur after issuance of the take permit, which result
in delays in implementing habitat restoration and enhancement activities, then annual monitoring
and reporting will not begin until these activities are initiated. In addition, annual monitoring
reports will be prepared and submitted to USFWS by December 31" for the first five years of
monitoring. If the success criteria have not been achieved by the fifth monitoring year, the
monitoring biologist shall continue to submit annual reports for at least five additional years
(i.e., for the full ten-year permit duration) or until the success criteria are achieved. This annual
report shall include:
1) an assessment of the condition of the on-site seaclifff buckwheat;
2) evidence of erosion control or function;
3) an estimate of non-native species cover;
4) a brief discussion of restoration efforts over the past year, including all monitoring
activities that were performed and whether restoration goals are being achieved;

Low-Effect HCP for Smith’s Blue Butterfly at Wildcat Line Property P&éhj@it 12
A-3-MCO-15-0023
43 of 63



5) incidental take occurrences;

6) any mitigation problems and any corrective measures undertaken to insure restoration
success;

7) recommendations to solve problems; and

8) butterfly sightings.

8.8  FUNDING

The Wildcat Line limited partnership will provide all funding for implementation of take
avoidance and mitigation measures as specified in this HCP. Wildcat Line understands that a
failure to provide adequate funding, and a consequent failure to implement the terms of this HCP
in full, could result in temporary permit suspension or permit revocation.

All funds required for the habitat restoration and monitoring during the permit term will
be provided by Wildcat Line and secured by a performance bond. Restoration and habitat
management activities on undeveloped lands will include, but will not be limited to: plant
collection, propagation, and restoration, biological monitoring, fire control, and law enforcement,

as necessary to maintain the lands in conditions suitable for the protection of its habitat value in

perpetuity. ™ ) ) S T

To cover long term management activity, Wildcat Line shall create a non-wasting
endowment or other monetary instrument (i.e. cash deposit, a certificate of deposit, irrevocable
letter of credit or surety bond) in favor of a third party approved by the USFWS in an amount
sufficient to carry on management of the seacliff buckwheat habitat in perpetuity. The exact
amount of the fund shall be determined in consultation with, and with the concurrence of
USFWS, and shall be established prior to issuance of the permit.

Wildcat Line has established a budget to fund take avoidance measures, including
monitoring, employee orientation, and other specific measures that may be required to avoid take
of Smith’s blue butterfly, as specified in this HCP. Estimated costs for the habitat restoration and
monitoring activities described in this HCP and for the 10-year permit period are itemized in
Table 2. The estimated cost for all implementation tasks is $21,919, while construction and
habitat monitoring tasks will cost $16,400, and maintenance tasks will cost $10,250. Thus, the
total estimated cost of implementation, habitat restoration and monitoring is expected to be about
$48,569 for the 10-year permit period.
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_Table 3. Estimated costs for habitat restoration and monitoring.

Task Assumptions Unit Cost Total Cost

Imiplementation:

Eradication of $ 1,000

exotics

Seed collection Collection of onsite | 5 days @$650/day $ 3,250

material only

Plant propagation 4923 liners $1/liner $4.923

Plant igstallation 4,923 plants $2/plant $9.846
Salvage buckwheat | Collect leaf litter 1 day @ $650/day $ 650

plants

and soil beneath and
relocate

Broadcast seed 0.9 acre —501bs. | $2.500/acre

“Subtofal for . - ] s

Implementation;

Monitoring: -

Year #1 Construction 5 days @$400/day $ 2,000
monitoring
Habitat monitoring | 5 days @ $400/day | $ 2,000

Years #2 & #3 Habitat monitoring | 10 days @ $400/day | $ 4,000

Years #4 - #7 Habitat monitoring | 12 days @ $400/day | $ 4.800
Habitat monitoring | 9 days @ $400/day | $ 3.600

Maintenance:
Watering as needed during 25 days @ $250/day | $ 6,250
establishment period
Exotics control as necessary 1 day/yr. @ $ 4,000
$400/day

Subtotal for s

Maintenance

| $*48569 - ¢

* Note: the actual costs may be more or less than these estimates. Actual costs may be less if the applicant
performs some of these tasks.
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9.0 CHANGED AND UNFORSEEN CIRCUMSTANCES

Section 10 regulations [50 CFR 17.22 (b)(2)(iii)] require that an HCP specify the
procedures to be used for dealing with changed and unforeseen circumstances that may arise
during the implementation of the HCP. In addition, the Habitat Conservation Plan Assurances
(No Surprises) Rule [50 CFR 17.2, 17.22 (b)(5) and (6); 63 F.R.8859] defines changed and
unforeseen circumstances and describes the obligations of the permittee and the Service. The
purpose of the Assurances Rule is to provide assurances to non-Federal landowners participating
in habitat conservation planning under the ESA that no additional land restrictions or financial
compensation will be required for species adequately covered by a properly implemented HCP,
in light of unforeseen circumstances, without the consent of the permittee.

9.1 Changed Circumstances

Changed circumstances are defined as changes in circumstances affecting a species or
geographic area covered by an HCP that can reasonably be anticipated by plan developers and the
Service and for which contingency plans can be prepared (e.g., the new listing of a species, a fire,
oo~ ——-OL-Other natural catastrophic event in areas prone to such an event} If additional conservation- -

and mitigation measures are deemed necessary to respond to changed circumstances and these
additional measures were already provided for in the plan’s operating conservation program (e.g.,
the conservation management activities or mitigation measures expressly agreed to in the HCP or
IA), then the permittee will implement those measures as specified in the plan. However, if
additional conservation and mitigation measures are deemed necessary to respond to changed
circumstances and such measures were not provided for in the plan’s operating conservation
program, the Service will not require these additional measures absent the consent of the
permittee, provided that the HCP is being “properly implemented” (properly implemented means
the commitments and the prov151ons of the HCP and the IA have been or are being fully *
implemented).

If a new species that is not covered by the HCP but that may be affected by activities
covered by the HCP is listed under the Federal ESA during the term of the section 10 permit, the
section 10 permit will be reevaluated by the Service and the HCP covered activities may be
modified, as necessary, to insure that the activities covered under the HCP are not likely to
jeopardize or result in the take or adverse modification of any designated critical habitat of the
newly listed species. The Permittee shall implement the modifications to the HCP covered
activities identified by the Service as necessary to avoid the likelihood of jeopardy to or take or
adverse modification of the designated critical habitat of the newly listed species. The Permittee
shall continue to implement such modifications until such time as the Permittee has applied for
and the Service has approved an amendment of the Section 10 Permit, in accordance with
applicable statutory and regulatory requirements, to cover the newly listed species or until the
Service notifies the Permittee in writing that the modifications to the HCP covered activities are
no longer required to avoid the likelihood of jeopardy or adverse modification of designated
critical habitat of the newly listed species.

As to other potential changed circumstances; e.g., wildfire, erosion, extended drought,
earthquake or other natural disaster, the short duration of the permit (i.e., 10 vears) lessens the
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likelihood that one of these phenomena may cause substantial changes to this site during the
permit period. Furthermore, some types of changed circumstances, for example a wild fire, may
actually enhance habitat values in the long term because seacliff buckwheat regenerates well after
such fires. Nonetheless, in the event of a wildfire, some intrusion into the protected habitat area
may be necessary to protect the residence, which would require future restoration of habitat. The
permittee is responsible for restoration if, during a wildfire, degradation of the preserved area and
take of Smith’s Blue butterfly occur during attempts to protect and preserve the home or other
structures to be built there. Extended drought could delay the establishment and growth of
restoration plantings, which can be accommodated by extending the term of the permit until
restoration goals are achieved. Winter storms could cause landslide or erosion problems in
habitat areas that would require subsequent repairs, such as slope stabilization, and revegetation.
The ongoing management of the protected and restored portions of the project site will allow for
appropriate responses to changed circumstances during the life of the permit.

In addition, the HCP recognizes that potential maintenance and repair of the drainage and
erosion control improvements and fire clearance requirements or due to erosion may result in
additional impacts to seacliff buckwheat plants that grow outside of the impact area. If such
changed circumstances occur, the permittee will notify the Service of the changed circumstances
and will obtain the Service’s written concurrence before proceeding with any clearing,
minimization and mitigation. To mitigate potential future impacts due to these changed
circumstances, the applicant agrees to restore the affected habitat at a 1:1 ratio using the
procedures described elsewhere in this HCP. The cumulative maximum amount of vegetation
removal permitted under these changed circumstances is 0.25 acres or 500 buckwheat plants,
whichever occurs first. In addition, if vegetation must be removed in the designated restoration
area to accommodate such impacts, then additional mitigation will be required to offset this take.

To accomplish such restoration, buckwheat plantings will be placed in other portions of
the site where buckwheat density is currently low, but outside of areas targeted for restoration as
mitigation due to the impact area. The primary area targeted for enhancement is the south slope
below the impact area. The existing buckwheat numbers consist primarily of C and D densities
(see Figure 7) and, where feasible, will be augmented to a B or C density as appropriate.
Although approximately 3.7 acres of C and D density habitat is present on the southern slope,
some portions of theses areas are not suitable for buckwheat establishment due to exposed rocks,
steep slopes, or poor soil conditions. Existing resident buckwheat plants will not be affected by
enhancement efforts; rather, suitable openings between existin g buckwheat patches will be
targeted for enhancement. Most portions of the site north of the impact area are not appropriate
for enhancement activities due to presence of other vegetation types, steep slopes, and shading.
All buckwheat plants established in enhancement areas will need to be monitored for a minimum
period of five (5) years, following the procedures used for the buckwheat plants established in
restored areas to insure that the 1:1 replacement is successful.

Finally, if for any reason, 4,923 replacement buckwheat plants cannot be successfully
established in areas targeted for restoration from the impact area, additional augmentation of
resident buckwheat plants may occur, as needed, in portions of the site identified for

enhancement activities. The enhancement procedures will follow the methods described earlier
in this section.
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9.2 Unforeseen Circumstances

The policy defines unforeseen circumstances as changes in circumstances that affect a
species or geographic area covered by the HCP that could not reasonably be anticipated by plan
developers and the Service at the time of the plan’s negotiation and development and that result
in a substantial and adverse change in status of the covered species. The purpose of the
Assurances Rule is to provide assurances to non-Federal landowners participating in habitat
conservation planning under the ESA that no additional land restrictions or financial
compensation will be required for species adequately covered by a properly 1mplemented HCP,
in light of unforeseen circumstances, without the consent of the permittee.

In the case of an unforeseen event, Wildcat Line or the current permit-holder, shall
immediately notify the Service staff who have functioned as the principal contacts for the
proposed action. In determining whether such an event constitutes an unforeseen circumstance,
the Service shall consider, but not be limited to, the following factors: size of the current range of
the affected species; percentage of range adversely affected by the HCP; percentage of range

conserved by the HCP; ecological significance of that portion of the range affected by the HCP
level of knowledge about the affected species and the degree of specificity of the speciés”
conservation program under the HCP; and whether failure to adopt additional conservation

measures would appreciably reduce the likelihood of survival and recovery of the affected
species in the wild.

R

If the Service determines that additional conservation and mitigation measures are
necessary to respond to the unforeseen circumstance where the HCP is being properly
implemented, the additional measures required of the permittee must be as close as possible to
the terms of the original HCP and must be limited to modifications within any conserved habitat
area or to adjustments within lands or waters that are already set-aside in the HCP’s operating
conservation program. Additional conservation and mitigation measures shall involve the
- commitment of additional land or financial compensation or restrictions on the use of land or
other natural resources otherwise available for development or use under the original terms of the
HCP only with the consent of the permittee.
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10.0 PERMIT AMENDMENT/RENEWAL PROCESS

10.1 Amendments to the Permit

During the specified permit period, amendment of the Section 10(a)(1)(B) permit for the
Wildcat Line project would be required for any of the following changes:

a) significant revision of the permit area boundary;

b) the listing under the ESA of a new species not currently addressed in this HCP that
may be taken by project activities;

c¢) modification of any important project action or mitigation component under the HCP,
including funding, that may significantly affect authorized take levels, effects of the
project, or the nature or scope of the mitigation program; or

d) any other modification of the project likely to result in significant adverse effects to
the Smith’s blue butterfly not addressed in the original HCP and permit application.

10.2 Amendments to the HCP

‘This HCP may, under certain circumstances, be amended without amending its associated
permit, provided that such amendments are of a minor or technical nature and that the effect on
the species involved and the levels of take resulting from the amendment are not significantly
different from those described in the original HCP. Examples of minor amendments to the
Wildcat Line project HCP that would not require permit amendment include:

a) minor revisions to monitoring or reporting protocols;

b) minor revisions of the HCP’s plan area or boundaries; and

¢) minor revisions in project design and construction procedures.

To amend the HCP without amending the permit, the permittee must submit to the
Service in writing a description of the proposed amendment, an explanation of why the
amendment is necessary or desirable, and an explanation of why the effects of the proposed
amendment are believed not to be significantly different from those described in the original
HCP. If the Service concurs with the amendment proposal, it shall authorize the HCP

amendment in writing, and the amendment shall be considered effective upon the date of the
Service’s written authorization.

10.3 Permit Renewal

Upon expiration, the Wildcat Line project Section 10(a)(1)(B) permit may be renewed, if
necessary, without the issuance of a new permit, provided that the permit is renewable, and that
biological circumstances and other pertinent factors affecting Smith’s blue butterfly at the site are
not significantly different than those described in the original HCP. At least thirty (30) days prior
to the expiration of this permit, Wildcat Line shall submit to the Service, in writing:

a) arequest to renew the permit;

b) reference to the original permit number;

c) certification that all statements and information provided in the original HCP and

permit application, together with any approved HCP amendments, are still true and
correct, or inclusion of a list of changes;
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d) a descfiption of what take has occurred under the existing permit; and
e) adescription of what portions of the project are still to be completed, if applicable, or
what activities under the original permit the renewal is intended to cover.

10.4  Permit Transfer
In the event of sale or transfer of ownership of the property, transfer of the permit shall

be governed by the Service’s regulations in force at the time, as explained in Section 2.2 Permit
Holder/Permit Boundary.
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11.0 ALTERNATIVES CONSIDERED

11.1  Alternative 1: No-Action

Under the No-action alternative, the Wildcat Line project would not be implemented. As
a result, incidental take of Smith’s blue butterfly associated with removal of vegetation from the
property and from initial grading activities would be avoided, and no Section 10(a)(1)(B) permit
would be required. However, impacts to the Smith’s blue butterfly may be far greater in the
absence of this HCP. Currently, the 11.46 acre parcel supports a significant amount of hottentot
fig which, if not eradicated, could infest much of the coastal sage scrub habitat on site, including
the seacliff buckwheat stands, which in a worst case scenario may eventually cause the
extirpation of Smith’s blue butterfly on the property. In this case, no mitigation replacement
acreage would be restored for this project, and other conservation measures included in the
project (e.g., establishment of a deed restriction, invasive weed eradication and other open space
restoration measures on the property) would not be implemented. Therefore, the No-action
Alternative is concluded to be of lesser conservation value to the Smith’s blue butterfly than the
proposed project and accompanying HCP. It would also result in an unnecessary economic
burden to Wildcat Line. For these reasons, this alternative has been rejected.

11.2  Alternative 2: Redesigned Project

Under this alternative, the development footprint of the project would be reduced or
relocated to another portion of the site, thereby reducing the loss of potential habitat for the
butterfly. Although a Section 10(a)(1)(B) permit would still be required, the amount of
mitigation would be less than that provided for the project as proposed. A reduction in the
development would not significantly improve onsite habitat for the butterfly and there would still
be an increase in human activity that could affect individual animals that may be using the areas.
Also, incidental take of butterflies could still occur during initial grading activities. Similarly, the
side slopes of the finger ridge are too steep (>30% slope) for development to be allowed.
Relocation of the development footprint to the western portion of the property would result in the
removal of an undetermined number of Monterey Pine trees, which may not be permitted by
Monterey County, as well as some seacliff buckwheat plants. Thus, the gains in reduction of
take of the covered species and reduced modification of the covered species habitat would not be
significant; furthermore this alternative would also result in unnecessary economic burdens to
Wildcat Line. For these reasons, this alternative has been rejected.

11.3  Alternative 3: Proposed Action (permit issuance)

Under the Proposed Action alternative, the Wildcat Line project would be developed as
described in Section 2.0. The Proposed Action would require the issuance of a Section
10(a)(1)(B) permit to allow construction of the project. The project would result in the loss of
approximately 0.8 acres of potential habitat for the Smith’s blue butterfly. However,
conservation measures as proposed in the HCP would result in greater habitat value for the
butterfly than exists on the project site, because.of the eradication of exotics that presently can
outcompete the buckwheat foodplant of the butterfly. The Proposed Action thus provides greater
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habitat conservation benefits than the No Action and Redesigned project alternatives, and also
best meets the needs of the applicant. Therefore, the Proposed Action is the preferred alternative.
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12.0 HABITAT CONSERVATION PLAN PREPARERS

Dr. Richard A. Arnold, Mr. Michael Zander, and Mr. Jason S. Retterer prepared this
HCP. Dr. Amold is the President of Entomological Consulting Services, Ltd., of Pleasant Hill,
CA. Mr. Zander is the Principal of Zander Associates, located in Novato, CA. Mr. Retterer is a
lawyer with the Salinas firm of Lombardo and Gilles.
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United States Department of the Interior
FISH AND WILDLIFE SERVICE

_ California/Nevada Operations Office
2800 Cottage Way, Suite W-2606
Sacramento, California 95825

SEP 12 200
: Dan Keig, General Partner

Wildcat Line, Limited Partnership
c/o Lombardo & Gilles

— —————P:0:-Box 2119

Salinas, California 93902-2119
Dear Mr. Keig:

Enclosed is a copy of your Endangered Species Act incidental take permit for the Wildcat Line
/ property. This permit authorizes incidental take of the endangered Smith’s blue butterfly

n (Euphilotes enoptes smithi) that will result from construction of a single family residence in

» o Carmel Highlands, Monterey County, California. We look forward to assisting you in
implementing your Habitat Conservation Plan.

! Thank you for helping to conserve endangered species. If you have any questions about this
1‘ permit, please contact Ms. Diane Noda, Field Supervisor of the Fish and Wildlife Service’s .
"‘ ~ Ventura Fish and Wildlife Office, at (805) 644-1766. '

Sincerely,
-y < |
st
Deputy Manager

Enclosures

Exhibit 13
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DEPARTMENT OF THE INTERIOR
U.S. FISH AND WILDLIFE SERVICE

3-201
o7y

FEDERAL FISH AND WILDLIFE PERMIT 2. AUTHORITY-STATUTES
16 USC 1539(A)

REGULATIONS (Aftached)

1. PERMITTEE ‘ 50 CFR 17.22
50 CFR 13
WILDCAT LINE, LIMITED PARTNERSHIP

C/O LOMBARDO & GILLES

E YES E YES
D NO ) []Ne

j P.0. BOX 2119 3. NUMBER
i SALINAS, CA 93902-2119 TE040371-0
: . . 3 5 - 4. RENEWABLE — = - 15 _MAY-COPY —]

6. EFFECTIVE 7. EXPIRES

9/12/2001 9/11/2011

8. NAME AND TITLE OF PRINCIPAL OFFICER (/f #1 s a business) 9. TYPE OF PERMIT
DAN KEIG ENDANGERED SPECIES
GENERAL PARTNER

0. LOCATION WHERE AUTHORIZED ACTIVITY MAY BE CONDUCTED
The 11.46-acre Wildcat Line parcel, Carmel Highlands, Monterey County, California.

11. CONDITIONS AND AUTHORIZATIONS:

A. GENERAL CONDITIONS SET OUT IN SUBPART D OF 50 CFR 13, AND SPECIFIC CONDITIONS CONTAINED IN FEDERAL REGULATIONS CITED IN BLOCK #2 ABOVE, ARE HEREBY
MADE A PART OF THIS PERMIT. ALL ACTIVITIES AUTHORIZED HEREIN MUST BE CARRIED OUT IN ACCORD WITH AND FOR THE PURPOSES DESCRIBED IN THE APPLICATION
SUBMITTED. CONTINUED VALIDITY, OR RENEWAL, OF THIS PERMIT IS SUBJECT TO COMPLETE AND TIMELY COMPLIANCE WITH ALL APPLICABLE CONDITIONS, INCLUDING THE
FILING OF ALL REQUIRED INFORMATION AND REPORTS.

B. THE VALIDITY OF THIS PERMIT IS ALSO CONDITIONED UPON STRICT OBSERVANCE OF ALL APPLICABLE FOREIGN, STATE, LOCAL OR OTHER FEDERAL LAW.

C. VALID FOR USE BY PERMITTEE NAMED ABOVE.

D. Further conditions of authorization are contained in the attached Special Terms and Conditions.

E ADDITIONAL CONDITIONS AND AUTHORIZATIONS ALSO APPLY

2, REPORTING REQUIREMENTS

Nl L .

ISSUED BY . TITLE DATE
05"7// : ~ PeXTY| DEPUTY MANAGER, CAINV OPERATIONS OFFICE Expit 13 .
Tl g A, A-3-MCO-15-0025
© > of 23



U.S. FISH AND WILDLIFE SERVICE, SACRAMENTO, CALIFORNIA
SPECIAL TERMS AND CONDITIONS FOR TE040317-0
Page 1of 3

All sections of Title 50 Code of Federal Regulations, parts 13 and 17.22, are conditions of
this permit (Attachments 1 and 2).

The authorization granted by this permit is subject to compliance with and implementation
of, the Low-Effect Habitat Conservation Plan for the Smith’s Blue Butterfly, Wildcat Line

Property, Carmel Highlands, Monterey County, California (HCP); which is hereby
incorporated into the permit

The permittee and designated agents are authorized under the Federal Endangered Species
Act of 1973, as amended (Act), to incidentally take (injure, kill, harass, harm) the
endangered Smith’s blue butterfly (Euphilotes enoptes smithi) associated with disturbance of
habitat at the project site. Smith’s blue butterfly habitat at the project site consists of the
larval and adult host plant, seacliff buckwheat (Eriogonum parvifolium). Take will occur
within a 0.8-acre area of coastal sage scrub of the 1.56-acre impact area, the 9.86-acre
conservation area, and 0.25 acres or 500 seacliff buckwheat plants as may be associated with
fire clearance, erosion, and drainage control activities on the project site. Take is authorized
to the extent that take of this species would otherwise be prohibited under section 9 of the
Act and its implementing regulations, or pursuant to a rule promulgated under section 4(d)
of the Act. Take must be incidental to otherwise lawful activities associated with the
development of one single-family residence and associated site improvements within the
11.46-acre Wildcat Line parcel, Carmel Highlands, Monterey County, California, and with
implementation of the HCP, as conditioned herein.

Prior to any and all ground disturbance or clearing of vegetation, the permittee shall provide
proof to the Ventura Fish and Wildlife Office, that the endowment for the long-term
management of the on-site conservation area has been established and that the conservation
area has been encumbered by a deed restriction limiting activities to long-term management
and preservation of existing natural habitats. The deed restriction shall be submitted to the
Ventura Fish and Wildlife Office for review and approval prior to execution and
recordation.

Periodic monitoring of Smith’s blue butterfly habitat within the conservation area, as
described in the HCP, shall include at least one assessment of the site conducted between
mid-June and early September to enhance the detection of adult Smith’s blue butterflies. A
Service-approved individual shall visit the site periodically during implementation of

- grading and construction activities and during the initial stages of revegetation and
implementation of habitat enhancement measures. Once habitat improvements have been
completed, the success of the revegetation and habitat enhancement activities shall be
assessed by a Service-approved biologist. Site visits for this purpose shall occur four times
a year for 3 years, then biannually through the 5™ year or until the success criteria are
attained.

Exhibit 13
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J.

U.S. FISH AND WILDLIFE SERVICE, SACRAMENTO, CALIFORNIA
SPECIAL TERMS AND CONDITIONS FOR TE040317-0
Page 20f 3

Mr. Jeff Norman and Dr. Richard A. Arnold are hereby authorized to conduct habitat
management, enhancement, and monitoring activities as described in the HCP. Ms. Patti
Kreiberg is hereby authorized to conduct buckwheat collection, propagation, and '
revegetation. If other personnel are required to conduct the habitat management,
enhancement, and monitoring activities, the Service shall review their names and credentials

at least 15 days prior to the onset of the activities that they seek authorization to conduct.

Upon finding dead, injured, or sick Smith’s blue butterflies the permittee or designated
agents must notify the Service’s Division of Law Enforcement (370 Amapola Avenue, Suite
114, Torrance, California 90501) and the Ventura Fish and Wildlife Office (2493 Portola
Road, Suite B, Ventura, California, 93003; (805) 644-1766). Notification must be within 3
working days and shall be in writing to both offices as well as by telephone to the Ventura
Fish and Wildlife Office. The notification shall include the date, time, and location of the
specimen, a photograph, cause of death, if known, and any other pertinent information. Care
should be taken in handling the dead specimens to preserve biological material in the best

possible state for later analysis. Arrangements shall be made regarding proper disposition of

potential museum specimens with the California Academy of Sciences (Contact:
Collections Manager, Golden Gate Park, San Francisco, California 94118; (415) 750-7177).

Any other federally listed or proposed species found on or adj acent to the site must be
reported within 3 working days of its finding. The Service contact for this information is the
Chief of the Endangered Species Division, Ventura Fish and Wildlife Office, at (805) 644-
1766.

Wildcat Line shall submit a report to the Service documenting the actions which result in
incidental take within 60 days of completion of construction activities on the 11.46-acre
project site. This completion report shall include the status of the residential development
project, the dates of ground disturbance, an assessment of the success of the habitat
protection measures, an explanation of any failure to meet the project’s minimization and
mitigation measures, known project effects on the Smith’s blue butterfly, and any known
occurrences of incidental take.

Wildcat Line, their Service-approved biologist, and any subsequent land management
entities shall submit an annual report for a minimum of 5 years or until the success criteria
are attained. The annual report shall detail the actions conducted in the conservation area

- and shall be postmarked or submitted by December 31* each year. The report shall contain

an assessment of the condition of the seacliff buckwheat at the project site; any evidence of
erosion control or function; an estimate of non-native species cover; a brief discussion of
habitat restoration and enhancement activities completed or planned; the results of all
biological monitoring activities; a brief discussion of the success of habitat enhancement and

Exhibit 13
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U.S. FISH AND WILDLIFE SERVICE, SACRAMENTO, CALIFORNIA
SPECIAL TERMS AND CONDITIONS FOR TE040317-0 :
Page 30f 3

management; known occurrences of incidental take, if any; problems encountered in
implementing mitigation measures and terms and conditions; any corrective measures
undertaken to ensure restoration success; recommendations to correct any remaining
problems, and; any other pertinent information.

- O. A copy of this permit must be in the possession of the permittee and designated agents while
conducting taking activities. Please refer to the permit number in all correspondence
concerning permit activities. Any questions you may have about this permit should be
directed to the Field Supervisor, Ventura Fish and Wildlife Office, 2493 Portola Road, Suite
B, Ventura, California 93003, telephone (805) 644-1766.

Attachments

Exhibit 13
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SCREENING FORM FOR LOW-EFFECT HCP DETERMINATIONS

I. Project Information

Project name: Wildcat Line/ Keig Habitat Conservation Plan (HCP)

A.

B. Affected species: Smith’s Blue Butterfly (Fuphilotes enoptes smithi)

C. Project size (in acres): 11.46 acre parcel, of which 1.56 acres is to be developed.

D. Brief project description:
The proposed project is development of a single-family residence and associated
access road and picnic area on an 11.46-acre parcel in Carmel Highlands,
Monterey County, California. About 1.56 acres of the site will be disturbed, of
which 0.8 acre is coastal sage scrub dominated by seacliff buckwheat (Eriogonum
parvifolium), a larval and adult foodplant of the Smith’s blue butterily.

E. Minimization and Mitigation Plans

The proposed mitigation is restoration of 0.97 acre with seacliff buckwheat to
replace the 0.8 acre of coastal sage scrub removed as a result of the project, and
the placement of a deed restriction and establishment of a fund to preserve in
perpetuity 9.86 acres, of which approximately 7.19 acres is coastal sage scrub
habitat (6.22 acres existing and 0.97 acre restored).

II. Does the HCP fit the low-effect criteria in the HCP Handbook?

A.

Are the effects of the HCP minor or negligible on federally listed, proposed,
or candidate species and their habitats covered under the HCP prior to
implementation of the mitigation plan?

Yes. The area covered by the proposed project lies in a region with recorded
occurrences of the federally endangered Smith’s blue butterfly. Prior to
implementation of the mitigation plan, the project will result in the loss of 0.80
acre of coastal sage scrub habitat, which s