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SUMMARY OF STAFF RECOMMENDATION
The Monterey County Zoning Administrator approved a Coastal Development Permit (CDP) to
allow the construction of an irrigation well on an 11.46-acre parcel developed with a single
family residence in the unincorporated Carmel area of Monterey County. The Carmel Riviera
Mutual Water Company, which provides potable water to the site, appealed the County’s action
on the grounds that the approval is inconsistent with numerous policies and standards in the
County’s certified Local Coastal Program (LCP), including those related to improper noticing,
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water supply and intensification of water use, environmentally sensitive habitat areas (ESHA),
erosion and geologic hazards, and public health and safety. The Appellant also contends that
there are existing violations on the property related to tree removal and the planting of
unpermitted nonnative non-drought-tolerant vegetation on the site.
Staff recommends that the Commission take two actions. First, the Commission should find that
the County’s approval of the project raises a substantial issue on the grounds that the project does
not conform to the LCP’s water supply resource, sensitive habitat, and geologic policies and
standards. Second, the Commission should deny the project because the project is inconsistent
with the LCP’s policies and standards designed to promote the prudent use of water resources
and is also inconsistent with the LCP’s ESHA protection requirements.
On the substantial issue portion of this appeal, a substantial issue is raised in terms of compliance
with the County’s required procedures for public noticing. The County’s action raises substantial
LCP water supply resource issues because the approved project does not include a hydrological
analysis, and also because the County did not condition the project to require drought-tolerant
landscaping, as required by the LCP. On the contrary, the approved project is intended to provide
irrigation for an extensive lawn area and other nonnative plants that require abundant water, all
during an extended period of significant drought. The County’s action raises substantial LCP
sensitive habitat issues because the new and expanded leach fields are located within ESHA, and
the biological analysis on which the approval is conditioned did not address the potential impacts
of the operation of the well on adjacent ESHA. The County’s action raises substantial LCP
geologic issues because the project site is located in an area of known geologic hazards and a
geologic report should have been prepared for the project.
On the de novo portion of the appeal, the project is inconsistent with LCP policies and standards
that protect water supply because it does not address the critical need for careful and
conservative planning regarding water resources, does not demonstrate that it will not adversely
affect the natural water supply during this extended period of drought, would allow for the
proliferation of a water system within the service boundary of an existing water purveyor, and
because it is intended to provide water for non-drought-tolerant landscaping. The project is
inconsistent with the LCP’s ESHA protection policies and standards because the proposed site
plans for the project also show new and expanded leach field areas and an associated pipeline
located directly within coastal sage scrub ESHA.
In sum, staff recommends that the Commission find that the appeal raises a substantial
issue, and then deny the CDP for the project. The motions and resolutions to implement
these recommendations are found on page 4.
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I. MOTIONS AND RESOLUTIONS
A. Substantial Issue Determination
Staff recommends that the Commission determine that a substantial issue exists with respect to
the grounds on which the appeal was filed. A finding of substantial issue would bring the CDP
application for the proposed project under the jurisdiction of the Commission for de novo
hearing and action. To implement this recommendation, staff recommends a NO vote on the
following motion. Failure of this motion will result in a de novo hearing on the CDP application,
and adoption of the following resolution and findings. Passage of this motion will result in a
finding of No Substantial Issue and the local action will become final and effective. The motion
passes only by affirmative vote of a majority of the Commissioners present.
Motion: I move that the Commission determine that Appeal Number A-3-MCO-15-0023
raises NO substantial issue with respect to the grounds on which the appeal has been
filed under Section 30603 of the Coastal Act.
Resolution to Find Substantial Issue: The Commission hereby finds that Appeal Number
A-3-MCO-15-0023 presents a substantial issue with respect to the grounds on which the
appeal has been filed under Section 30603 of the Coastal Act regarding consistency with
the certified Local Coastal Program and/or the public access and recreation policies of
the Coastal Act.
B. CDP Determination
Staff recommends that the Commission, after public hearing, deny a coastal development permit
for the proposed development. To implement this recommendation, staff recommends a NO vote
on the following motion. Failure of this motion will result in denial of the CDP and adoption of
the following resolution and findings. The motion passes only by affirmative vote of a majority
of the Commissioners present.
Motion: I move that the Commission approve Coastal Development Permit Number A-3MCO-15-0023 for the development proposed by the applicant.
Resolution to Deny CDP: The Commission hereby denies Coastal Development Permit Number
A-3-MCO-15-0023 on the grounds that the development will not be in conformity with the
policies of Chapter 3 of the Coastal Act. Approval of the permit would not comply with the
California Environmental Quality Act because there are feasible mitigation measures and/or
alternatives that would substantially lessen the significant adverse effects of the development on
the environment.
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II. FINDINGS AND DECLARATIONS
The Commission finds and declares as follows:

A. PROJECT LOCATION AND DESCRIPTION
The County-approved project is located at 30 Mentone Drive, in unincorporated Carmel (APN
243-201-013-000). The 11.46-acre property is designated in the Monterey County LCP as
“Watershed and Scenic Conservation/40 acres per unit, Special Treatment Overlay, Coastal
Zone” (WSC/11.46-SpTr (CZ)). 1 The property is located on a ridge in a rural setting, and is
slightly east and inland of other residential development in the area. The north end of the ridge
slopes down to a seasonal drainage corridor that leads directly to the Pacific Ocean and the
Monterey Bay National Marine Sanctuary (Sanctuary). The south end of the ridge is part of the
Malpaso Creek Watershed, which also drains to the Sanctuary.
The approved well would be situated on a pre-disturbed concrete area of the driveway, within the
developed area of the 11.46 acre property. The developed area includes the existing residence,
driveway and turnaround area. The approved well is intended to provide irrigation water 2 for the
residence’s landscaping, which consists of sod and other nonnative exotic plants that surround
the developed portion of the property. The remaining acreage of the property consists of native
coastal sage scrub vegetation. The entire portion of the property located outside of the developed
area is deed restricted in perpetuity as a Low-Effect Habitat Conservation Plan (HCP) area,
consistent with protections for the federally endangered Smith’s Blue Butterfly. The County and
the U.S. Fish and Wildlife Service (USFWS) required this restriction as mitigation for the
impacts caused to the butterfly habitat during construction of the single-family residence. See
Exhibit 1 for location maps and Exhibit 2 for photos of the project site. See Exhibit 3 for the
location of the approved well.

B. MONTEREY COUNTY APPROVAL
On February 12, 2015, the Zoning Administrator approved CDP PLN140469. The County’s
appeal period ended March 19, 2015, with no appeal received. Notice of the County’s action on
the CDP was received in the Coastal Commission’s Central Coast District Office on March 24,
2015. See Exhibit 4 for the County’s Final Local Action Notice. The Coastal Commission’s tenworking day appeal period for this action began on March 25, 2015 and concluded at 5 p.m. on
April 8, 2015. One appeal (see Exhibit 5) was received during the appeal period.

C. APPEAL PROCEDURES
Coastal Act Section 30603 provides for the appeal to the Coastal Commission of certain CDP
decisions in jurisdictions with certified LCPs. The following categories of local CDP decisions
are appealable: (a) approval of CDPs for development that is located (1) between the sea and the
first public road paralleling the sea or within 300 feet of the inland extent of any beach or of the
1

2

While the Monterey County Final Local Action Notice lists the correct zoning designation for the subject parcel, the
County’s “Development Project Application” incorrectly lists the zoning designation as “WSC/40-SPTR (CZ).” The
Commission approved Monterey County LCP Amendment Number 1-12 Part 2 (MCO-1-12 Part 2) in May 2012, which
changed the subject parcel’s zoning from WSC/40-SPTR (CZ) to WSC/11.46-SPTR (CZ).
The Applicant’s residence is already served by and receives water from the Appellant, i.e. the Carmel Riviera Mutual Water
Company.
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mean high tide line of the sea where there is no beach, whichever is the greater distance, (2) on
tidelands, submerged lands, public trust lands, within 100 feet of any wetland, estuary, or stream,
or within 300 feet of the top of the seaward face of any coastal bluff, and (3) in a sensitive
coastal resource area; or (b) for counties, approval of CDPs for development that is not
designated as the principal permitted use under the LCP. In addition, any local action (approval
or denial) on a CDP for a major public works project (including a publicly financed recreational
facility and/or a special district development) or an energy facility is appealable to the
Commission. This project is appealable because it involves development that is not a principally
permitted use in the LCP’s Watershed and Scenic Conservation land use designation.
The grounds for appeal under Section 30603 are limited to allegations that the development does
not conform to the certified LCP or to the public access policies of the Coastal Act. Section
30625(b) of the Coastal Act requires the Commission to conduct the de novo portion of the
hearing on an appealed project unless a majority of the Commission finds that “no substantial
issue” is raised by such allegations. Under Section 30604(b), if the Commission considers the
CDP de novo hand ultimately approves a CDP for a project, the Commission must find that the
proposed development is in conformity with the certified LCP. If a CDP is approved for a project
that is located between the nearest public road and the sea or the shoreline of any body of water
located within the coastal zone, Section 30604(c) also requires an additional specific finding that
the development is in conformity with the public access and recreation policies of Chapter 3 of
the Coastal Act. However, this project is not located between the nearest public road and the sea,
and thus this additional finding would not need to be made if the Commission approves the
project following a de novo hearing.
Typically, the only persons qualified to testify before the Commission on the substantial issue
question are the Applicants (or their representatives), persons who made their views known
before the local government (or their representatives), and the local government. 3 Testimony
from other persons regarding substantial issue must be submitted in writing. Any person may
testify during the de novo CDP determination stage of an appeal.

D. STANDING OF APPELLANT
California Code of Regulations (CCR), Title 14, Section 13111 states that a local government’s
decision on a CDP can be appealed by an aggrieved person who has exhausted all local appeals.
Coastal Act section 30801 defines an “aggrieved” person as “any person who, in person or
through a representative, appeared at a public hearing of the commission, local government, or
port governing body in connection with the decision or action appealed, or who, by other
appropriate means prior to a hearing, informed the commission, local government, or port
governing body of the nature of his concerns or who for good cause was unable to do either”
(emphasis added). CCR Section 13573.a.3 states that exhaustion of local appeals is not required
when “an appellant was denied the right of local appeal because local notice and hearing
procedures for the development did not comply with the provisions of this Article.”
The Appellant did not testify at the local hearing or otherwise make its views known to the local
government before the County approved the development. However, the Appellant contends that
3

The Appellant in this case, however, does not meet these requirements, but is still authorized to appeal based on the findings
in Sections D-F below.
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it was not properly noticed of the development at the local level, though it should have been, and
in fact this appears to be the case (see discussion discussed in Section F.2 below). Thus, due to
the lack of adequate noticing, the Appellant had good cause to have not made its views known to
the local government and is an aggrieved party. In addition, because of those noticing
deficiencies, it is not required to have exhausted local appeals and therefore has standing to
appeal the approved development to the Commission.

E. SUMMARY OF APPEAL CONTENTIONS
The Appellant contends that the County-approved project raises LCP conformance issues and
questions with respect to: 1) improper noticing of the proposed project at the local level; 2) water
supply and intensification of water use; 3) development within 100 feet of an environmentally
sensitive habitat area (ESHA); 4) lack of evaluation of erosion and geologic hazards; 5) risk to
public health and safety and 6) existing violations on the Applicant’s property. See Exhibit 5 for
the full appeal text.

F. SUBSTANTIAL ISSUE DETERMINATION
1. Substantial Issue Background
The term substantial issue is not defined in the Coastal Act. The Commission's regulations
simply indicate that the Commission will hear an appeal unless it “finds that the appeal raises
no significant question” (California Code of Regulations, Title 14, Section 13115(b)). In
previous decisions on appeals, the Commission has been guided by the following factors in
making such determinations: (1) the degree of factual and legal support for the local
government’s decision that the development is consistent or inconsistent with the certified LCP
and with the public access policies of the Coastal Act; (2) the extent and scope of the
development as approved or denied by the local government; (3) the significance of the
coastal resources affected by the decision; (4) the precedential value of the local government’s
decision for future interpretation of its LCP; and (5) whether the appeal raises only local
issues, or those of regional or statewide significance. Even where the Commission chooses
not to hear an appeal, appellants nevertheless may obtain judicial review of the local
government's coastal permit decision by filing a petition for a writ of mandate pursuant to Code
of Civil Procedure, Section 1094.5
In this case, for the reasons discussed further below, the Commission determines that the
development as approved by the County presents a substantial issue.
2. Substantial Issue Analysis
Improper Noticing of County Action
The Appellant contends that it was not given proper notice of the approved project, as required
by the LCP. The Appellant cites Implementation Plan (IP) Section 20.84.040.A.2, which requires
mailing of notice to local agencies “expected to provide” water services “to the project,” and
whose services may be affected by the development (see Exhibit 6 for the referenced IP
sections). In this case, however, the approved project is an irrigation well, for which the
Appellant (the Carmel Riviera Mutual Water Company) will not be expected to provide water
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service. Thus, the appeal does not raise a substantial issue with respect to IP Section
20.84.040.A.2.
The Appellant also cites IP Section 20.84.040.A.3, which requires the County to mail public
hearing notices to all owners and legal residents of “real property” within 300 feet of the real
property where the project is sited. While the Appellant owns wells and other water facilities on
property located within 300 feet of the Applicant’s property, these facilities are located on
easements of real property owned by others, i.e. the Appellant does not own any real property
within 300 feet of the Applicant’s property. Thus, the appeal does not raise a substantial issue
with respect to IP Section 20.84.040.A.2.
The Appellant further cites IP Section 20.84.040.A.4, which describes proper procedures for the
posting of public hearing notices and requires that three different notices be posted “on and near”
the subject property while being “accessible and visible to the public.” The County’s “Affidavit
of Posting Information” (Exhibit 7) reveals that all three notices were posted on the Applicant’s
property in the following locations: “on red door of pump house,” “on pillar of gate entrance,”
and “on side of house near garage.” 4
There are only three residential properties on Mentone Drive, and the Applicant’s property
boundary is at the end of Mentone Drive. 5 The driveway that leads to the Applicant’s residence
is at least 400 feet long. The beginning of the driveway is demarcated with pillars and a gate. The
pump house is located on the Applicant’s property, along Mentone Drive, and less than 100 feet
before the pillars and the gate. At the time the public hearing notices were posted on the
Applicant’s property, a “Private Road – No Trespassing” sign was located along Mentone Drive
before the pump house. 6 This sign would discourage the public from traversing farther along
Mentone Drive, meaning that the sign on the pump house would not be located in an area
“accessible and visible to the public.” The same is true for the notice posted on a pillar of the
gate entrance. The third notice was posted on the side of the house more than 400 feet from the
pillars and gate. Thus, this notice was inaccessible and out of sight for any member of the
general public who did not venture through the Applicant’s private gates and traverse more than
400 feet up the Applicant’s driveway to reach the Applicant’s residence (see Exhibit 8 for photos
of the notices, the pump house, the pillars and gate; see Exhibit 9 for a photo of the “Private
Road – No Trespassing” sign).
Given all the above, none of the three notices were “accessible and visible to the public.” Thus,
the County’s required procedures for public noticing were not followed, and there was
inadequate public notice regarding the project. Thus, this contention raises a substantial issue
with respect to the noticing requirements of IP Section 20.84.040.A.4. And given the lack of
proper noticing, the Appellant is an aggrieved party and need not have exhausted its local
appeals and therefore has standing to appeal.

4

5
6

Photographs submitted by the Applicant reveal that the postings were each roughly equivalent in size to 8.5” x 11” sheets of
paper (Exhibit 8).
The Applicant’s representative has stated that Mentone Drive is a private road.
Since the appeal was filed, the “Private Road – No Trespassing” sign has been removed.
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Water Supply and Intensification of Water Use
The Appellant contends that the project is inconsistent with LCP policies and IP Sections related
to water supply and intensification of water use. The Appellant claims that the Applicant’s
project would jeopardize its wells and compromise its ability to provide appropriate services to
its customers. The Appellant further claims that this compromising of its wells would be
detrimental to the health and safety of those residents who depend on the Appellant to provide
them water, both for domestic use and in case of fire emergency.
The Appellant cites Carmel Area Land Use Plan (LUP) Policy 2.4.4.A.2, which states that the
Applicant “must demonstrate that the proposed new water use or intensification will not
adversely affect… the supply available to meet the minimum needs of existing users during the
driest year” (emphasis added). The Appellant also broadly cites Monterey County Coastal IP
Section 20.146.050 (see Exhibit 6), the intent of which is to provide proper development
standards in order to protect water and marine resources. Section 20.146.050.A.1 states, “A
hydrologic report shall be required for any development which involves intensification of water
use” (emphasis added) and then provides an extensive list of details that such a hydrological
report must include. Section 20.146.050.E.1.a addresses specific development standards
regarding water availability and states “new development shall be approved only where it can
be demonstrated by the applicant that adequate water is available from a water utility or
community system or an acceptable surface water diversion, spring, or well” (emphasis added).
Moreover, Section 20.146.050.E.1.d states “water conservation devices shall be required in
conjunction with new development. Drought-tolerant landscaping is required where
appropriate.” The Appellant further cites LUP Policy 2.4.4.A.6 (cited below), which states that
“water conservation devices shall be required in conjunction with new development” and that
“drought tolerant landscaping should be required where appropriate.”
The approved project does not include a hydrological analysis, as required by IP Section
20.146.050.A.1 for any development that involves intensification of water use. The Applicant
contends that the proposed project does not represent an intensification of use because the
Applicant has already been irrigating his lawn and other landscaping with water obtained from
the Carmel Riviera Mutual Water Company. 78 However, the County’s approval does not include
any information on the depth of the approved well or the amount of water the well would
produce on a daily basis to provide irrigation for lawns and ornamental landscaping. The lack of
a hydrological analysis means it is not possible to evaluate whether the approved project will
have adverse effects on the minimum water supply needs of existing users or the underlying
water resource supply in general during the driest year, 9 inconsistent with LUP Policy 2.4.4.A.2
and IP Section 20.146.050.E.1.a. Further, the County did not condition the project to require
drought-tolerant landscaping, as required by IP Section 20.146.050.E.1 and LUP Policy
7

8

9

The Carmel Riviera Mutual Water Company implemented a tiered water rate structure for its customers to promote water
conservation during this period of severe drought, and explained its rationale in a letter to its customers. Any water use over
500 gallons per day per residence is subject to a higher water rate. It appears that the Applicant may be attempting to avoid
this higher water rate by installing a well on his property to provide substantial water for irrigation purposes.
The Applicant’s hydrogeologist acknowledges that no hydrogeologic report has been completed for the well, and also states
that although there is no site specific evidence suggesting that the approved well would be hydrogeologically connected to
the Appellant’s well (which might result in impacts to that well), that the only way to determine “well interference” would be
to install the approved well and then conduct pump testing and well monitoring (see Exhibit 17).
The past three years of drought have constituted the driest three-year period in California since such records have been kept.
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2.4.4.A.6. On the contrary, the approved project is intended to provide irrigation for an extensive
lawn area and other nonnative plants that require abundant water, all during an extended period
of significant drought.
Due to the project’s apparent and above delineated inconsistencies with Carmel Area LUP
Policies 2.4.4.A.2 and 2.4.4.A.6 and IP Section 20.146.050, the County’s approval raises a
substantial LCP conformance issue with respect to water supply and intensification of water use.
Environmentally Sensitive Habitat Area (ESHA)
The Appellant contends that the County’s approval of the project did not properly address
impacts to ESHA, specifically those impacts regarding new and expanded leach fields and
associated pipelines that are shown in the well plan/siting map (Exhibit 3).
The Appellant cites Carmel Area LUP Section 2.3 et seq. (cited below), which describes ESHA
resources in the area and requires their protection. 10 This section defines ESHA, describes its
significance generally and its significance within the Carmel Area LUP, and requires appropriate
ESHA protection for proposed development projects. The Appellant specifically cites project
inconsistencies with LUP Policy 2.3.3.1, which states that development in ESHA shall be
avoided, and further states that only resource-dependent uses shall be allowed in ESHA. The
Appellant also cites LUP Policy 2.3.3.2, which requires that development that is proposed
adjacent to ESHA shall protect and maintain the ESHA resource. This policy also states that
projects should incorporate all necessary planning and design features as consistent with this
objective, and it further encourages setting a precedent whereby a continued trend of the
proposed development will not degrade, on a cumulative basis, the ESHA resource. The
Appellant continues by citing Policy 2.3.3.6, which requires deed restrictions or dedication of
permanent conservation easements on parcels that contain ESHA. Finally, the Appellant cites
Policy 2.3.3.7, which promotes a proper review process for development within or adjacent to
ESHA such that approved projects are restricted from removing indigenous vegetation or causing
other land disturbances except for that which is needed for structural improvements only.
In this case, the ESHA on the property is coastal sage scrub, specifically Seacliff buckwheat,
which is habitat for the federally endangered Smith’s Blue Butterfly. The County’s approval
finds that the well would be located in the Applicant’s driveway adjacent to ESHA but not within
ESHA. However, the approved project grants a CDP for development “in general conformance
with the attached sketch.” Two sketches are attached to the County’s approval – a well plan and
a well siting map (see Exhibit 3). Both of these sketches contain a description for expanded and
new leach fields and an associated pipeline that are sited entirely within ESHA, i.e. within
coastal sage scrub that is habitat for the endangered Smith’s Blue Butterfly. 11
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The Appellant also cites Coastal Act Section 30240, which, among other things, provides that ESHA be protected from any
significant disruption of habitat values. However, the standard of review for the appealed project is consistency with the
certified Monterey County LCP and not the Coastal Act.
The leach fields are not mentioned in the County’s project description or otherwise in the County’s findings. Commission
staff asked County staff to clarify whether the leach fields were included in the approved project. County staff stated that the
leach fields were not included in the approval. However, the referenced sketches clearly show new and expanded leach fields
within ESHA and the County’s approval clearly references these sketches in its approval. Thus, it appears that the leach
fields are included in the County’s approval of the project.
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The well itself would be located within the paved driveway on the project site, within 100 feet of
ESHA. In reviewing the permit application, County staff determined that a potential existed for
biological impacts from the development. Accordingly, the County required a Biological
Resource Analysis by an independent consultant. The subsequently conducted analysis (Exhibit
4), however, narrowly addressed only the construction of the well. The analysis did not discuss
the potential impacts on adjacent ESHA due to the subsequent use of the well, nor did it discuss
the expanded leach fields and associated pipeline that would be located within ESHA. The
County, in its approval, also did not evaluate the land disturbance that would result from
installation of new and expanded leach fields and the associated pipeline, nor the potential
impacts to ESHA from the well itself.
Given that the new and expanded leach fields are located within ESHA, and the fact that the
biological analysis on which the approval is conditioned did not address the potential impacts of
the operation of the well on adjacent ESHA, the County’s approval presents substantial LCP
inconsistency issues with regards to LUP Policies 2.3.3.1, 2.3.3.2, 2.3.3.6, and 2.3.3.7 designed
to protect and maintain ESHA.
Erosion Control and Geologic Impacts
The Appellant contends the County failed to analyze the potential erosion and geologic-related
impacts of the project, citing IP Sections 20.146.050E.4 and 20.146.080 (see Exhibit 6). Section
20.146.050.E.4 pertains to erosion and sedimentation control and details when an erosion control
plan is required and what it should entail, further specifying that it must be conducted by a
registered civil engineer or soils engineer and reviewed by proper authorities within the County
prior to the application being determined complete. Section 20.146.050.E.4.a states, “an erosion
control plan shall be required for the following types of development:… 2. Any development
with the potential to create significant erosion or drainage impacts…” Section 20.146.080
details the requirements for geologic hazards reporting, stating that “regardless of a parcel’s
seismic hazard zone, a geologic report shall also be required for any development project located
in the following areas:… 6) in any area of known or suspected geologic hazards” (emphasis
added).
The Appellant states that a landslide occurred on the Applicant’s property in the past, which
damaged the Appellant’s water system facilities immediately adjacent to and below the
Applicant’s property. In follow-up communications, the Appellant has offered photographic
evidence of this landslide and associated damage to its water system facilities, which occurred in
1998, along with a map clearly depicting the extent of the landslide and which water system
facilities were damaged (Exhibit 10). This landslide area is located near an approved leach field
in the western part of the property. Thus, the project site is located in an area of known geologic
hazards and a geologic report should have been prepared for the project, as required by IP
Section 20.146.080. No geologic report is on file for the project. Additionally, given that the
approved leach field in the area of the landslide would have the potential to create erosion or
drainage impacts, the project should have included an erosion control plan as required by IP
Section 20.146.050.E.4. However, no erosion control plan is on file for the project.
For the reasons outlined above, the County’s approval of the project raises a substantial LCP
conformance issue with respect to potential geologic impacts and erosion control.
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CEQA
The Appellant contends that the County may have inappropriately granted a CEQA Categorical
Exemption for the project. However, the only appropriate grounds for an appeal to the California
Coastal Commission are issues related to the project’s consistency with the certified LCP and, if
applicable, the Coastal Act’s public access policies. Thus, any CEQA contentions are not
appropriate grounds for determining whether this appeal raises an issue of substantial
conformance with the County’s LCP.
Condition 8
Monterey County IP Section 20.70.050.B (Exhibit 6) states, in relevant part: “In order to grant
any Coastal Development Permit, the findings of the Appropriate Authority shall be: 1) The
establishment, maintenance, or operation of the use or structure applied for will not… be
detrimental to health, safety,… and general welfare of persons residing or working in the
neighborhood of such proposed use, or be detrimental or injurious to property and improvement
in the neighborhood… 2) The subject property is in compliance with all rules and regulations
pertaining to zoning uses, subdivision, and any other applicable provisions of this Title…”
The Appellant contends that the Applicant cannot meet condition 8 of the permit (see Exhibit 4),
which requires the Applicant to obtain a backflow device from the appropriate public water
purveyor (in this case, the Appellant) prior to bringing the irrigation well on line, in accordance
with the requirements of the Monterey County Environmental Health Bureau. 12 The Appellant
states that providing such a device to the Applicant, however, would compromise the Appellant’s
ability to serve its customers, both in terms of water quantity and quality. Thus, the Appellant
has stated that it intends to refuse to supply a backflow device for the approved well. Thus, at
this time, it appears that this condition cannot be met.
Violations
The Appellant also contends that there are existing violations on the Applicant’s property. The
Appellant notes that the Applicant’s property is subject to Condition 27 of a 2003 13 Mitigation
Monitoring and/or Reporting Program (Program) (Exhibit 11), which stipulates that non-native
vegetation is prohibited on the property. The Program is in place (and was adopted in perpetuity,
i.e. the requirements of Condition 27 run with the land) pursuant to the Low-Effect Habitat
Conservation Plan (HCP) (Exhibit 12) that applies to the property and is intended to protect the
Smith’s Blue Butterfly (a federally listed endangered species). The Applicant for the 2003
conditionally approved CDP that allowed the development of the single family residence on the
subject property was required to submit to the County a landscape plan prepared by a certified
biologist and consistent with the requirements of Condition 27. Commission staff requested, but
has not received, a copy of this landscape plan from the County. Upon reviewing aerial
photography of the property it appears that the vegetation adjacent to the residence is non-native
in character, i.e. the vegetation consists of large areas of green lawn (Exhibit 2). Thus, given the
above, the nonnative vegetation appears to be unpermitted.
12

13

A backflow device prevents contaminated water from being drawn back into a water system from a source (e.g. a lawnwatering device).
Condition 27 was included in the County’s approval of a CDP for the residence in 2003. The County required the recordation
of a deed restriction to include all conditions/mitigation measures of that approval.
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The Appellant also contends that trees were removed from the Applicant’s property, violating an
existing deed restriction on the property. The deed restriction pertains to the portion of the
property outside of the developed area. The restriction is also in place pursuant to the Low-Effect
Habitat Conservation Plan (HCP), and it prohibits, among other things, “destruction or removal
of vegetation including, but not limited to, brushing, clearing, crushing, mowing, grubbing,
disking or grading, except in accordance with the HCP.” The Appellant presented a signed
statement (Exhibit 16) from a witness claiming to have seen trees felled on a portion of the
Applicant’s property that is encumbered by the deed restriction. The Appellant presented this
statement after the County’s CDP approval.
Regardless of whether these allegations are true and demonstrate potential violations of a County
permit, they do not demonstrate that the new permit approved by the County in this action does
not conform with the certified LCP. For that reason, these contentions do not raise a substantial
issue of LCP conformity.
3. Substantial Issue Conclusion
The County-approved project raises substantial LCP conformance issues in terms of improper
noticing of County action, water supply and intensification of water use, ESHA impacts, and
geologic impacts. Therefore, the Commission finds that a substantial issue exists with respect
to the County-approved project’s conformance with the certified Monterey County LCP, and
takes jurisdiction over the CDP application for the proposed project.

G. COASTAL DEVELOPMENT PERMIT DETERMINATION
The standard of review for this CDP determination is the Monterey County certified LCP. All
Substantial Issue Determination findings above are incorporated herein by reference.
1. Project Site Background
In 2004, Charles and Rebecca Olson (Olson’s), then the owners of the subject parcel at 30
Mentone Drive, were granted a Coastal Development Permit by the County of Monterey for,
among others things, construction of a single family residence and development within 100 feet
of environmentally sensitive habitat area (ESHA). 14 During the County’s review of that project,
the County determined that the project could have a significant effect on the environment,
specifically the habitat of the Smith’s Blue Butterfly. Accordingly, the Olson’s applied for, and
received, an Incidental Take Permit (ITP) (Exhibit 13) from the U.S. Fish and Wildlife Service
(USFWS). The ITP was issued subject to compliance with a Low-Effect Habitat Conservation
Plan (HCP) (Exhibit 12) for the Smith’s Blue Butterfly that was developed for the property.
Accordingly, USFWS required that the Olson’s record a deed restriction to ensure that all
undeveloped areas of the property would be preserved in perpetuity. The USFWS also required
that the Olson’s sign an “Agreement to Implement a Mitigation Monitoring and/or Reporting
Plan” (Exhibit 11), which applied to the entirety of the subject property and was intended to
monitor compliance with the HCP. Both signed agreements include binding restrictions, running
in perpetuity with the land. The County subsequently approved the residential development CDP,
14

The County’s approval of PLN0010448 also resolved an existing violation on the site, i.e. the unpermitted removal of
Seacliff buckwheat, which is exclusive habitat for the Smith’s Blue Butterfly.
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which was conditioned to adhere to USFWS’s requirements, and was also conditioned to require
drought-tolerant native or low-water-use plants and a low precipitation irrigation system. Finally,
the project was conditioned to require recordation of a notice stating that “The permit was
granted subject to 33 conditions of approval, which run with the land. A copy of the permit is on
file with the Monterey County Planning and Building Inspection Department”.
Although the existing HCP that applies to the property as well as the conditions of County CDP
PLN0010448 that run with the land provide context in this case, the Commission’s analysis of
the proposed development is solely based on its consistency with currently applicable Monterey
LCP policies and standards.
2. Water Supply Resources
Applicable Policies
The Policies of the Monterey County Carmel Area LUP and the associated IP standards provide
for the protection of watersheds and water supply, require water conservation and drought
tolerant landscaping, and restrict the installation of new water systems for development that is
already served by a public, private, or mutual water system:
Carmel Area LUP Water and Marine Resources Overview Section 2.4.1 (in relevant part):
The Carmel coast’s major streams are the Carmel River, San Jose Creek, Gibson Creek, Wildcat
Creek, and Malpaso Creek. With the exception of the Carmel River, these streams are small, but
all directly support riparian wildlife and plant communities. Because many of the streams are
small, development of residences, agriculture, and public or private recreation and visitorserving facilities can place excessive demands on the water available in some watersheds. When
overuse is allowed, through unwise approvals of development or use applications, degradation
of the natural environment results with loss of plant, wildlife, and fish habitats. Eventually,
people dependent on the adequate supply of quality water will suffer too as private and
community water systems fail. The drought of 1976-78 emphasized the critical need for a careful
and conservative approach to planning and to recognize that drought year flows are the
controlling factor for all human and natural uses.
Carmel Area LUP Policy 2.4.4.A.2:
As part of the permit process, the applicant must also demonstrate that the proposed new water
use or use intensification will not adversely affect both the natural supply necessary to maintain
the environment, including wildlife, fish, and plant communities, and the supply available to
meet the minimum needs of existing users during the driest year. At the County's discretion, the
applicant may be required to support his application through certification by a consultant
deemed qualified by the County to make such determinations. The County will request that the
Department of Fish and Game provide a written recommendation on each application.
Carmel Area LUP Policy 2.4.4.A.6:
Water conservation devices shall be required in conjunction with new development. Drought
tolerant landscaping should be required where appropriate. Construction of roads and
driveways with pervious surfaces shall be encouraged where appropriate.
14
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Carmel Area LUP Section 4.5:
The capabilities and constraints of the various areas of the Carmel area to support various
types and densities of land uses are reflected in the land use map. Land uses have been
designated based on an evaluation of existing uses, appropriate levels of use to protect
coastal resources, and levels of development that can be accommodated by public works
systems such as water supplies and coastal access roads. Final determinations of densities
and land use locations will be made during the project review process.
Land uses recommended for the Carmel area are listed below. These reflect both existing
and traditional land uses and the priorities of the Coastal Act…
F. Watershed and Scenic Conservation
Protection of the watershed, streams, plant communities, and scenic values is the
primary objective. This land use category applies to the upland and mountainous
areas east of Highway 1. This is a multiple-use category in which several types of
low-intensity uses are appropriate. These include: ranching and grazing of animals,
recreational uses permitted in the Undeveloped and Scenic Outdoor Recreation
category, rural residences, and related employee housing. Except where otherwise
indicated in the text, a density of 1 unit per 40 acres is required for new subdivisions
below 1000-foot elevation, while for areas above 1000-foot elevation, a density of 1
unit per 80- acres is required.
Monterey County Coastal Implementation Plan Section 20.17.040 (Principle Uses Allowed,
Coastal Administrative Permit Required in Each Case.):
J. Water system facilities including wells and storage tanks serving 14 or fewer service
connections, pursuant to Title 15.04 Monterey County Code, and replacement of water
tanks and wells where no increase in service connections is created. The screening of
any tanks and associated structures shall be approved by the Director of Planning and
Building Inspection.
Monterey County Code Section 15.04.006 (Findings.):
a. Every citizen of Monterey County has the right to pure and safe drinking water.
b. This Chapter is intended to ensure that the water delivered by domestic public water
systems of Monterey County shall be pure, wholesome, and potable at all times. The
provisions of this Chapter provide the means to accomplish this objective.
e. It is the policy of Monterey County to reduce the proliferation of water systems. The
provisions of this Chapter provide the means to accomplish this objective by requiring
the consolidation and incorporation of proposed and existing water systems when
feasible.
f. Proliferation of water systems results from fragmentation of existing water systems. It
is the intent of Monterey County to prevent construction of new systems within the
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service boundaries of existing water systems, analogous to the anti-paralleling rules of
the Public Utilities Commission.
g. It is the intent of Monterey County to implement the goal of the County General Plan
Policy which is to promote adequate water service for all County needs and to achieve a
sustained level of adequate water services. The provisions of this Chapter provide the
means to accomplish this objective by implementing Section 53.1.1 through 53.1.5,
inclusive, of said Policy which states in part as follows:
2. The County shall not allow water consuming development in areas which do not have
proven adequate water supplies.
3. New development shall be required to connect to existing water service providers
which are public utilities, where feasible.
4. Proliferation of wells, service residential, commercial, and industrial uses, into
common water tables shall be discouraged. [emphasis added]
Monterey County Code Section 15.04.050 (Permit – Issuance or denial.):
a. Director’s Investigation. Upon receipt of an application and all supporting documents
filed pursuant to this Chapter, the Director shall make a thorough investigation of the
proposed or existing system and all other circumstances and conditions which he or she
deems material…
5. No domestic water system shall be issued a permit if water service for each
connection or all connections of a proposed water system is available from a public,
private, or mutual water system thereby eliminating the necessity of formation of an
additional water system. Availability shall be determined, on a case by case basis, in
consideration of the following: willingness of the water system to provide service,
reasonable economic standard, long term viability, and a determination that the
water system will have an adequate source and supply of water. A determination by
the Director pursuant to this Section, shall be subject to the appeal process below at
Section 15.04.180. (Authority: California Health and Safety Code Section 116540.)
[emphasis added]
Monterey County Code Section 20.146.050:
The intent of this section is to protect the water quality of the Carmel area's coastal streams,
Point Lobos and Carmel Bay areas of Special Biological Significance. Instream flows shall
be protected in order to maintain the natural plant, fish and wildlife communities. To fulfill
this goal, the County will require adherence to the principles which insure the best
watershed protection including: adequate setbacks from streams, stream setbacks, stream
flow maintenance, performance controls for development site features, maintenance of water
quality, protection of natural vegetation along streams and control of grading to minimize
erosion and sedimentation.
The effects of all new development proposals or intensification of land use activities or water
uses on the natural character and values of the Carmel area coasts and streams will be
specifically considered in all land use decisions. Subjects to be addressed in such evaluations
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include protection of water quantity and quality, wildlife and fish habitat, and recreational
and scenic values. (Ref. Policy 2.4.3.1 Water and Marine Resources).
20.146.050.E.1.a New development shall be approved only where it can be demonstrated by
the applicant that adequate water is available from a water utility or community system or an
acceptable surface water diversion, spring, or well. (Ref. Policy 2.4.4.A.1 Water
Availability).
20.146.050.E.1.d. Water conservation devices shall be required in conjunction with new
development. Drought–tolerant landscaping is required where appropriate (Re. Policy
2.4.4.A.6 Water Availability).
Analysis
The proposed project is for the installation of a well to provide irrigation water for landscaping,
including extensive areas of lawn. As discussed above, the Carmel Riviera Mutual Water
Company currently provides water service for the property. See Exhibit 1 for location maps. See
Exhibit 2 for aerial photos of the project site. See Exhibit 3 for the proposed well site plan/map.
The Applicant’s property lies within the Watershed and Scenic Conservation land use category
in Monterey County, within which the primary objective is the “protection of watersheds,
streams, and plant communities,” according to Carmel Area LUP Section 4.5.F. More
specifically, the subject property lies within the Malpaso Creek watershed, which Carmel Area
LUP Section 2.4.1 states supports “riparian wildlife and plant communities.” This section further
states that, even in normal years, Malpaso Creek is a small stream, and imprudent
overdevelopment leading to excessive overdrafting of the available water resources in such small
watersheds, as are common in Monterey County, can lead to “loss of plant, wildlife, and fish
habitats.” Additionally, it states “people dependent on the adequate supply of quality water will
suffer too as private and community water systems fail.” This LUP section continues by calling
attention to droughts as “controlling factor[s] for all human and natural uses,” highlighting the
1976-78 drought as an example to buttress the critical need for “careful and conservative”
planning regarding water resources. LUP Policy 2.4.4.A.2 requires that the Applicant
demonstrate that an adequate water supply exists to support the proposed development, in light
of protection of wildlife and plant resources and the minimum needs of existing users during the
driest year. Moreover, LUP Policy 2.4.4.A.6 and IP Section 20.146.050.E.1.d require droughttolerant landscaping “where appropriate” and water conservation devices in conjunction with the
proposed development.
The entirety of the State is currently in a severe, extended drought. The current drought surpasses
the 1976-1978 drought in terms of dryness; indeed, the period from 2012-2014 is the driest three
year span in the State’s recorded history. 15 Due to these severe drought conditions, Governor
Brown on January 17, 2014 proclaimed a State of Emergency throughout the State. On April 25,
2014, the Governor proclaimed a Continued State of Emergency. Then, on April 1, 2015, the
Governor issued Executive Order B-29-15 (see Exhibit 14), which mandates restrictions to
achieve a 25% reduction in potable urban water usage. This Executive Order also calls for the
15

See California Department of Water Resources (February 2015). California’s most significant droughts: Comparing
historical and recent conditions. Retrieved from http://www.water.ca.gov/waterconditions/publications.cfm
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replacement of lawns and ornamental turf with drought-tolerant landscaping, increased water
efficiency standards for new and existing landscapes through more efficient irrigation systems,
and by limiting the portions of landscapes that are covered in turf.
The proposed project is intended to provide irrigation water for landscaping that requires
substantial amounts of water, including an extensive lawn area and other ornamental plants,
during a period of extended drought. The proposed project is inconsistent with LUP Section
2.4.1 because it does not address the critical need for careful and conservative planning regarding
water resources. The proposed project is also inconsistent with LUP Policy 2.4.4.A.2 and IP
Section 20.146.050.E.1.a because the Applicant has not demonstrated that the proposed water
use will not adversely affect the natural water supply during this period of extended drought or
that there is an adequate water supply available for his proposed use. Not only has the Applicant
not met his burden, the Appellant, the water agency responsible for providing water to this part
of the County, has asserted that the proposed well will, in fact, adversely affect the quantity and
quality of water available in this service area. The proposed project is also inconsistent with LUP
Section 2.4.4.A.6 and IP Section 20.146.050.E.1.d because it is intended to provide irrigation for
lawns and other non-drought-tolerant plant species, which depend on irrigation systems that do
not conserve water.
Further, IP Section 20.17.040 lists permitted uses for the Watershed and Scenic Conservation
land use category. Among the permitted uses listed is “J. Water system facilities including wells
and storage tanks servicing 14 or fewer service connections, pursuant to Title 15.04, Monterey
County Code and replacement of water tanks and wells where no increase in service connections
is created.” Although water systems are allowed in this land use category, they must still meet
applicable requirements to be approved. One such requirement is Chapter 15.04 16, which
provides clarification for the wells and storage tanks that are permitted. It refers solely to
drinking water wells – no mention is made of irrigation wells, such as the proposed well.
Moreover, Section 15.04.006.e states that, even for drinking water wells, it is the policy of
Monterey County “to reduce the proliferation of water systems.” Code Section 15.04.006.f
expresses the County’s intent “to prevent construction of new systems within the service
boundaries of existing water systems.” More definitively, Section 15.04.050 states, “no domestic
water system shall be issued a permit if water service for each connection or all connections of a
proposed water system is available from a public, private, or mutual water system thereby
eliminating the necessity of formation of an additional water system.” As noted above, the
residence on the site is currently served by the Carmel Riviera Mutual Water system. The
proposed project would allow for the proliferation of a water system within the service boundary
of an existing water purveyor. Thus, the proposed project is inconsistent with Code Sections
15.04.050 and 15.04.006, which are incorporated into the County’s LCP.
Water Supply Resources Conclusion
The proposal for the irrigation well is inconsistent with LCP policies and standards designed to
promote the prudent use of water resources on which both wildlife and existing users rely for
their most basic needs, giving particular consideration to the period of drought which the State is
16

Title 15 is incorporated into the LCP by reference in IP Section 20.96.010, which states, “The provisions of the following
Titles and Chapters of the Monterey County Code as may be amended from time to time, copies of which are on file as
required by law, are adopted and incorporated into this title by reference,” and specifically lists Chapter 15.04.
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currently in. The proposed project is inconsistent with the LCP because it does not address the
critical need for careful and conservative planning regarding water resources, does not
demonstrate that it will not adversely affect the natural water supply during this extended period
of drought, would allow for the proliferation of a water system within the service boundary of an
existing water purveyor, and because it is intended to provide water for non-drought-tolerant
landscaping. For all of the above reasons, the proposed project must be denied.
3. Environmentally Sensitive Habitat Area (ESHA)
Applicable Policies
The LCP requires that land uses adjacent to ESHA, such as coastal sage scrub that provides
habitat for the federally endangered Smith’s Blue Butterfly, be compatible with the long-term
maintenance of the resource, and also restricts the removal of indigenous vegetation to that
needed for the structural improvements themselves. Specifically:
Carmel Area LUP ESHA Overview Section 2.3.1 (in relevant part):
Environmentally sensitive habitat areas are areas in which plant or animal life or their
habitats are rare or especially valuable due to their special role in an ecosystem. These
include rare, endangered, or threated species and their habitats…
The Carmel Coastal Segment supports a variety of rare, endangered, or sensitive terrestrial
species and habitats: riparian corridors,… significant stands of Monterey pine,… and dwarf
coastal chaparral. These environmentally sensitive habitats should be protected for a variety
of reasons: their high scientific and educational values, their scenic values, their high
wildlife values, and/or their importance tin watershed protection…
Carmel Area LUP Policy 2.3.2 (in relevant part):
The environmentally sensitive habitats of the Carmel Coastal Segment are unique, limited
and fragile resources of statewide significance, important to the enrichment of present and
future generations of County residents and visitors; accordingly, they shall be protected,
maintained and, where possible, enhanced and restored. All categories of land use, both
public and private shall be subordinate to the protection of these critical areas… Rare and
Endangered Species are those identified as rare, endangered and/or threatened by the …
United States Department of Interior Fish and Wildlife Service…
Carmel Area LUP Policy 2.3.3.1 (in relevant part):
Development, including vegetation removal, excavation, grading, filling, and the
construction of roads and structures, shall be avoided in critical and sensitive habitat areas,
riparian corridors, wetlands, sites of known rare and endangered species of plants and
animals, rookeries and major roosting and haul-out sites, and other wildlife breeding or
nursery areas identified as critical. Resource-dependent uses, including nature education
and research, hunting, fishing, and aquaculture, shall be allowed within environmentally
sensitive habitats and only if such uses will not cause significant disruption of habitat values.
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Only small-scale development necessary to support the resource-dependent uses may be
located in sensitive habitat areas if they cannot feasibly be located elsewhere…
Carmel Area LUP Policy 2.3.3.2:
Land uses adjacent to locations of environmentally sensitive habitats shall be compatible
with the long-term maintenance of the resource. New land uses shall be considered
compatible only where they incorporate all site planning and design features needed to
prevent habitat impacts and where they do not establish a precedent for continued land
development which, on a cumulative basis, could degrade the resource.
Carmel Area LUP Policy 2.3.3.4:
To protect environmentally sensitive habitats and the high wildlife values associated with
large areas of undisturbed habitat, the County shall retain significant and, where possible,
contiguous areas of undisturbed land in open space use. To this end, parcels of land totally
within sensitive habitat areas shall not be further subdivided. On parcels adjacent to
sensitive habitats, or containing sensitive habitats as part of their acreage, development shall
be clustered to avoid habitat impacts.
Carmel Area LUP Policy 2.3.3.6:
The County shall require deed restrictions or dedications of permanent conservation
easements in environmentally sensitive habitat areas where development is proposed on
parcels containing such habitats. Where development has already occurred in areas
supporting sensitive habitat, property owners should be encouraged to voluntarily establish
conservation easements or deed restrictions.
Carmel Area LUP Policy 2.3.3.7:
Where development is permitted in or adjacent to environmentally sensitive habitat areas,
the County, through the development review process, shall restrict the removal of indigenous
vegetation and land disturbance (grading, excavation, paving, etc.) to that needed for the
structural improvements themselves.
Carmel Area LUP Policy 2.3.3.8:
The County shall require the use of appropriate native species in proposed landscaping.
Monterey County Coastal Implementation Plan Section 20.17.010:
The purpose of this chapter is to provide a district to allow development in the more remote
or mountainous areas in the Coastal Zone while protecting the significant and substantial
resources of those areas. Of specific concern are the highly sensitive resources inherent in
such areas such as viewshed, watershed, plant and wildlife habitat, streams and riparian
corridors. The purpose of this chapter is to be carried out by allowing only such
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development that can be achieved without adverse effect and which will be subordinate to the
resources of the particular site and area.
Analysis
Monterey County LUP Section 2.3.1 defines ESHA as “areas in which plant or animal life or
their habitats are rare or especially valuable due to their special role in an ecosystem.” Such plant
life, it continues, includes dwarf coastal chaparral (aka coastal sage scrub). One component plant
of this coastal scrub is Seacliff buckwheat, which supports the federally endangered Smith’s
Blue Butterfly. LUP Policy 2.3.2 requires that ESHA that provides habitat for rare and
endangered species as identified by the U.S. Fish and Wildlife Service (USFWS) be protected
and where possible enhanced and restored. Seacliff buckwheat and the Smith’s Blue Butterfly
are both found on the Applicant’s property. LUP Policy 2.3.3.2 requires that projects adjacent to
ESHA “be compatible with the long-term maintenance of the resource.” LUP Policy 2.3.3.6
requires deed restrictions of permanent conservation easements in ESHA where development is
proposed on a parcel containing ESHA. LUP Policy 2.3.3.7 requires the County to “restrict the
removal of indigenous vegetation… to that needed for the structural improvements themselves.”
LUP Policy 2.3.3.8 requires the use of appropriate native species in landscaping. And IP Section
20.17.010, citing specific concern for “highly sensitive resources inherent in [the Coastal Zone]
such as viewshed, watershed, plant and wildlife habitat, streams and riparian corridors,” states
that “only such development that can be achieved without adverse effect and which will be
subordinate to the resources of the particular site and area” (emphasis added) shall be
allowed.
The proposed project is for a well to provide water for landscaping purposes (i.e. for extensive
lawn areas and other ornamental non-native vegetation). A previous County CDP 17 provided for
development of the house on the property. The approval of the residence was subject to a Habitat
Conservation Plan (HCP) by the US Fish and Wildlife Service (USFWS) (Exhibit 12), which
required, among other things, “restoration of disturbed areas on site to create/enhance coastal
sage scrub habitat” and “eradication of various invasive plants. 18 Per the requirements of the
HCP, a deed restriction was recorded against the property to ensure that all undeveloped areas of
the property would be preserved in perpetuity for habitat protection. The County’s approval of
the house included a condition that required ongoing compliance with the HCP for the property.
To provide consistency with LCP Policies 2.3.3.2 and 2.3.3.7, the County’s approval of the
house included Condition 27, which required that “to avoid unnecessary impacts to native
vegetation, where possible native vegetation on the property, in areas not needed for structures,
parking, and hardscape, shall be left intact… Any areas disturbed by construction shall be revegetated with native vegetation, as well as any other appropriate and necessary erosion control
measures.” Thus, per the County’s approval of the residence and per the requirements of the
HCP, all undeveloped areas on the property are required to be maintained as coastal sage scrub
ESHA. The County required that all of the conditions affecting CDP PLN010448 be recorded
17
18

PLN010448, as amended by PLN030087.
The “Findings and Recommendations on Issuance of Incidental Take Permit” (Exhibit 13), which accompanied the Incidental
Take Permit and associated Habitat Conservation Plan, provides clarification on why the USFWS restricted non-native
vegetation throughout the property. The document states, “Exotic plants may invade the impact area disturbed by grading and
in time, encroach further into coastal scrub habitat in the conservation area adjacent to the impact area… Because exotic
plants are known to compete with and displace Seacliff buckwheat, such encroachment would likely degrade the habitat for
the Smith’s blue butterfly.”
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against the property to run with the land (Exhibit 15). Thus, all the conditions of County CDP
PLN010448 and the requirements of the HCP are applicable to the Applicant.
The proposed project is for a well to be located in the Applicant’s driveway to provide water for
the landscaping of nonnative and non-drought-tolerant vegetation on the site, including an
extensive lawn area. The proposed site plans for the project also show new and expanded leach
field areas and an associated pipeline 19 located directly within coastal sage scrub ESHA (Exhibit
4). The approved leach fields and pipeline are inconsistent with LUP Policy 2.3.3.1, which
requires that new development shall avoid critical habitat areas. For this reason, the proposed
project must be denied.
4. Other Issues
Typically, the proposed project would need to be evaluated for consistency with the LCP’s
policies and standards related to geologic hazards and drainage and erosion. However, because
the project is being denied based on issues related to water resources and ESHA, these issues
will not be evaluated in this de novo review.
5. CDP Determination Conclusion
The Commission hereby denies CDP A-3-MCO-15-0023 for the proposed development of a well
and associated leach fields because the project is not consistent with the Monterey County
Carmel Area Plan certified -LCP policies and standards with respect to water resources and
ESHA. Thus, the Commission denies the proposed project as it is inconsistent with the LCP.

H. VIOLATIONS
The LCP identifies the project site as being located within ESHA due to the presence of the
endangered Smith’s Blue Butterfly, which inhabits the coastal sage scrub on the property. As
discussed above, in the “Substantial Issue Determination” and De Novo “Water Supply
Resources” and “ESHA” sections of this staff report, unpermitted development consisting of the
planting of lawns and ornamental plants in areas required to be maintained as coastal sage scrub
ESHA has taken place on the subject property. In addition, there is evidence of unpermitted tree
removal (Monterey pines) on the site. The subject tree removal and planting of lawns and
ornamentals occurred within a deed-restricted area subject to a Habitat Conservation Plan
required by the US Fish and Wildlife Service. The Applicant may apply to the County for a CDP
to resolve these violations. The deed restriction is a requirement of CDP No. PLN010448 (as
amended by CDP PLN030087), issued by the County of Monterey, and requires that “The
encumbered acreage shall not be utilized in any manner inconsistent with the conservation of the
natural flora and fauna contained thereon.” Thus, the subject unpermitted development activities
are also a potential violation of the terms and conditions of a previously issued CDP.
The above described violations are not addressed in, and will not be resolved by, the
Commission’s action on this item. This matter has been referred to the Commission’s
19

The Applicant has stated that he does not intend to move forward with the leach fields. However, the proposed project plans
include new and expanded leach fields and associated piping, as well as the proposed well.
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Enforcement Division for investigation and possible action pursuant to Chapter 9 of the Coastal
Act and Monterey County’s LCP.
Although development has taken place prior to the Commission’s consideration of this Appeal
and de novo permit, consideration by the Commission has been based solely upon Monterey
County’s LCP. Commission review and action on this permit does not constitute a waiver of any
legal action with regard to the alleged violations, nor does it constitute an implied statement of
the Commission’s position regarding the legality of development undertaken on the subject site
without a coastal permit.

I. CEQA
Section 13096 of the California Code of Regulations requires that a specific finding be made in
conjunction with coastal development permit applications showing the application to be
consistent with any applicable requirements of CEQA. Section 21080.5(d)(2)(A) of CEQA
prohibits a proposed development from being approved if there are feasible alternatives or
feasible mitigation measures available which would substantially lessen any significant adverse
effect which the activity may have on the environment.
Monterey County, acting as lead agency, found the proposed project exempt from CEQA
pursuant to Section 15303 (Class 3) of the CEQA Guidelines. The Coastal Commission’s review
and analysis of land use proposals has been certified by the Secretary of Resources as being the
functional equivalent of environmental review under CEQA. This report has discussed the
relevant coastal resource issues with the proposal. All public comments received to date have
been addressed in the findings above. All above findings are incorporated herein in their entirety
by reference. As detailed in the findings above, the proposed project would have significant
adverse effects on the environment as that term is understood in a CEQA context.
Pursuant to CEQA Guidelines (14 CCR) Section 15042 “a public agency may disapprove a
project if necessary in order to avoid one or more significant effects on the environment that
would occur if the project were approved as proposed.” Section 21080(b)(5) of the CEQA, as
implemented by Section 15270 of the CEQA Guidelines, provides that CEQA does not apply to
projects which a public agency rejects or disapproves. The Commission finds that denial, for the
reasons stated in these findings, is necessary to avoid the significant effects on coastal resources
that would occur if the project was approved as proposed. Accordingly, the Commission’s denial
of the project represents an action to which CEQA, and all requirements contained therein that
might otherwise apply to regulatory actions by the Commission, do not apply.
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APPENDIX A: SUBSTANTIVE FILE DOCUMENTS
1. Final Local Action Notice for Monterey County CDP for PLN010448 (Coastal
Commission reference number 3-MCO-03-026).
2. Final Local Action Notice for Monterey County Minor and Trivial CDP Amendment for
PLN030087 (Coastal Commission reference number 3-MCO-03-200).
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Applicable Implementation Plan Section
1. Improper Noticing of County Action
Carmel Area IP Section 20.84.040.A.2.
Notice of the public hearing shall be mailed or delivered at least 10 days prior to the public
hearing to each local agency expected to provide water, sewage, streets, roads, schools, or
other essential facilities or services to the project, whose ability to provide those facilities
and services may be significantly affected.
Carmel Area IP Section 20.84.040.A.3.
Notice of public hearing shall be mailed or delivered at least 10 days prior to the public
hearing to all owners and legal residents of real property as shown on the latest equalized
assessment roll within 300 feet of the real property that is the subject of the public hearing,
and all persons who have requested, in writing, notices relating to coastal permits, the
Coastal Commission, and interested public agencies. For development on parcels in excess
of 100 acres where development is proposed on a small portion of the parcel and notice to
property owners and legal residents within 300 feet from all property boundaries is
determined to be unreasonable by the Director of Planning and Building Inspection, notice
shall be provided to property owners and legal residents within 300 feet of the development
envelope and to properties in the vicinity of the development which the Director of Planning
and Building Inspection determines to be affected by the development. Addresses shall be
used from the last equalized assessment roll.
Carmel Area IP Section 20.84.040.A.4.
At least 3 public hearing notices shall be clearly posted at 3 different public places on and
near the subject property. The notices shall be accessible and visible to the public. At least
ten days prior to the first scheduled public hearing the applicant shall post or cause to be
posted in conspicuous places on and off-site three notices of public hearing as provided by
the Planning and Building Inspection Department. An affidavit of posting will be provided to
the applicant by the Planning and Building Inspection Department. The applicant shall
complete and return the affidavit to the Department at the time posting is accomplished. The
affidavit shall serve as evidence of posting. Failure to post or to provide evidence of posting
shall constitute grounds for suspension or continuance of the permit process.
2. Water Supply and Intensification of Water Use
Carmel Area LUP Section 2.4.4.A.2.
As part of the permit process, the applicant must also demonstrate that the proposed new
water use or use intensification will not adversely affect both the natural supply necessary to
maintain the environment, including wildlife, fish, and plant communities, and the supply
available to meet the minimum needs of existing users during the driest year. At the County's
Exhibit 6
A-3-MCO-15-0023
1 of 7

discretion, the applicant may be required to support his application through certification by
a consultant deemed qualified by the County to make such determinations. The County will
request that the Department of Fish and Game provide a written recommendation on each
application.
Carmel Area LUP Section 2.4.4.A.6.
Water conservation devices shall be required in conjunction with new development. Drought
tolerant landscaping should be required where appropriate. Construction of roads and
driveways with pervious surfaces shall be encouraged where appropriate.
Monterey County IP Section 20.146.050
The intent of this section is to protect the water quality of the Carmel area's coastal streams,
Point Lobos and Carmel Bay areas of Special Biological Significance. Instream flows shall
be protected in order to maintain the natural plant, fish and wildlife communities. To fulfill
this goal, the County will require adherence to the principles which insure the best
watershed protection including: adequate setbacks from streams, stream setbacks, stream
flow maintenance, performance controls for development site features, maintenance of water
quality, protection of natural vegetation along streams and control of grading to minimize
erosion and sedimentation.
The effects of all new development proposals or intensification of land use activities or water
uses on the natural character and values of the Carmel area coasts and streams will be
specifically considered in all land use decisions. Subjects to be addressed in such evaluations
include protection of water quantity and quality, wildlife and fish habitat, and recreational
and scenic values. (Ref. Policy 2.4.3.1 Water and Marine Resources).
Monterey County IP Section 20.146.050.A.1
A hydrologic report shall be required for any development which involves intensification of
water use. Applicants are required to submit a hydrologic report certifying such impacts as:
sustained yield of the water source to serve new development outside of existing water utility
service areas and/or that the proposed new water use or use intensification will not adversely
affect either the natural supply necessary to maintain the environment, including wildlife,
fish and plant communities or the supply available to existing users during the driest year
(Ref. Policy 2.4.4.A.1 & 2 Water Availability).
This report must be prepared by a qualified registered hydrologist. Contents of the report
must indicate:
a) location map;
b) to-scale plot plan showing the entire parcel and proposed and existing structures,
roads, land use, landscaping, wells and water lines and hydrologic and drainage
features;
c) description of how water is currently supplied and how it will be supplied to the
proposed development;
d) expected yield of the water source to serve the proposed development;
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e) assessment of existing and proposed water usage, including water usage for
landscaped and other vegetated areas;
f) description of hydrologic .setting and .features on the parcel and in the area and for
areas presently.cu1tivated or proposed for cultivation;
g) description of investigation methods – including review of well logs, on-site and offsite testing and contacts with Health Department and Flood Control District staff;
h) description of other development activity in the area, both proposed and under
construction;
i) assessment of the individual and cumulative impacts of the proposed development on
the quantity and quality of the groundwater table and local aquifer;
j) any modifications, additions or mitigations necessary for the proposed development
to achieve adequate water supply for the project. If an adequate amount of water
cannot be supplied, this must also be stated.
k) assessment of the proposed development's individual and cumulative impact on the
aquifers; safe long-term yield level, saltwater intrusion and long-term maintenance of
local water supplies;
l) demonstration that the new water use or use intensification will not adversely affect
either the natural supply necessary to maintain the environment, including wildlife,
fish and plant communities or the supply available to existing users during the driest
year,
m) description and assessment of project alternatives including reduced density, if
needed to mitigate the proposed development's adverse impacts as identified above
and;
n) recommendations for water conservation measures, addressing siting, construction
and landscaping and including' retention of water on-site to maximize groundwater
recharge and reclamation of water.
Monterey County IP Section 20.146.050.E.1.a
New development shall be approved only where it can be demonstrated by the applicant that
adequate water is available from a water utility or community system or an acceptable
surface water diversion, spring, or well. (Ref. Policy 2.4.4.A.1 Water Availability).
Monterey County IP Section 20.146.050.E.1.d.
Water conservation devices shall be required in conjunction with new development. Drought
–tolerant landscaping is required where appropriate (Re. Policy 2.4.4.A.6 Water
Availability).
3. Environmentally Sensitive Habitat Area (ESHA)
Carmel Area LUP Section 2.3.1 (in relevant part):
Environmentally sensitive habitat areas are areas in which plant or animal life or their
habitats are rare or especially valuable due to their special role in an ecosystem. These
include rare, endangered, or threated species and their habitats…
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The Carmel Coastal Segment supports a variety of rare, endangered, or sensitive terrestrial
species and habitats: riparian corridors,… significant stands of Monterey pine,… and dwarf
coastal chaparral. These environmentally sensitive habitats should be protected for a variety
of reasons: their high scientific and educational values, their scenic values, their high
wildlife values, and/or their importance tin watershed protection…
Carmel Area LUP Section 2.3.3.1 (in relevant part):
Development, including vegetation removal, excavation, grading, filling, and the
construction of roads and structures, shall be avoided in critical and sensitive habitat areas,
riparian corridors, wetlands, sites of known rare and endangered species of plants and
animals, rookeries and major roosting and haul-out sites, and other wildlife breeding or
nursery areas identified as critical. Resource-dependent uses, including nature education
and research, hunting, fishing, and aquaculture, shall be allowed within environmentally
sensitive habitats and only if such uses will not cause significant disruption of habitat values.
Only small-scale development necessary to support the resource-dependent uses may be
located in sensitive habitat areas if they cannot feasibly be located elsewhere…
Carmel Area LUP Section 2.3.3.2 (in relevant part):
Land uses adjacent to locations of environmentally sensitive habitats shall be compatible
with the long-term maintenance of the resource. New land uses shall be considered
compatible only where they incorporate all site planning and design features needed to
prevent habitat impacts and where they do not establish a precedent for continued land
development which, on a cumulative basis, could degrade the resource.
Carmel Area LUP Section 2.3.3.6
The County shall require deed restrictions or dedications of permanent conservation
easements in environmentally sensitive habitat areas where development is proposed on
parcels containing such habitats. Where development has already occurred in areas
supporting sensitive habitat, property owners should be encouraged to voluntarily establish
conservation easements or deed restrictions.
Carmel Area LUP Section 2.3.3.7
Where development is permitted in or adjacent to environmentally sensitive habitat areas,
the County, through the development review process, shall restrict the removal of indigenous
vegetation and land disturbance (grading, excavation, paving, etc.) to that needed for the
structural improvements themselves.
4. Erosion Control and Geologic Impacts
Monterey County IP Section 20.146.050.E.4:
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a. An erosion control plan shall be required for the following types of development:
1. diking, dredging, filling and construction activities within shoreline, estuary and
wetland areas;
2. Any devilment with the potential to create significant erosion or drainage impacts and;
3. any development located in “MDR” (Medium Density Residential) or “VSC” ,
(Visitor-Serving Commercial)
b. The Erosion Control Plan shall be required, submitted and approved by the Planning
Department prior to the application being determined complete.
c. The Erosion Control Plan shall be prepared by a registered civil engineer or soils
engineer, at the applicants1 expense. A minimum of 5 copies shall be submitted.
d. The Erosion Control Plan shall be reviewed by the Planning Department, Building
Inspection Director, Soil Conservation Service, Monterey County Resource Conservation
District and other departments or agencies appropriate for the specific project. A copy of
the submitted plan shall be sent to each reviewing agency by the Planning Department
with comments requested from the specific agencies by a specified date. After comments
have been received, the Planning Department, may require that the plan be revised to
include additional information or assessment as deemed necessary by the reviewing
agencies. A third party review, by a civil engineer or soils engineer and at the applicants
expense, may also be required. All departmental review, plan revisions and third party
review must be complete before the plan may be approved by the Director of Planning.
e. The Erosion Control Plan shall contain, at a minimum, the following elements:
1. location map;
2. to-scale plot plan, showing the entire parcel and existing and proposed structures,
roads, fencing, vegetation removal, landscaping, livestock areas and drainage and
hydrologic features;
3. map showing contours and areas of the parcel with slopes of 0%-10%; 10%-25% and
over 25%;
4. map showing soil types and erosion potential hazards according to soil type;
5. to-scale grading plan delineating existing contours, proposed finished contours,
proposed finished contours, areas of cut and fill, areas of vegetation clearance and
disturbance during construction and crosssections, with the plan being of sufficient
scale and contour interval to clearly delineate the proposed grading;
6. description and assessment of potential erosion and drainage impacts from the
proposed development with a depiction on a map where appropriate;
7. detailed plans of all surface and subsurface drainage devices, dams, channels and
other drainage devices to be constructed as a part of the proposed development,
Include measures to retain stormwater runoff resulting from a 20-year recurrence
interval storm. All proposed measures must be consistent with the resource protection
standards of this ordinance and the Carmel Area Land Use Plan and with the
provisions of the Erosion Control Ordinance (Monterey County Code Chapter 16.12);
8. detailed plans of all erosion control devices and measures to be implemented as part
of the development, including landscaping and revegetation of bare ground resulting
from the proposed development and measures to assure that the plantings will
maintain a continuous vegetative cover throughout the year;
9. an assessment of the amount of land disturbance (or bare ground) created or reduced
as a result of the proposed development.
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10. In addition to the requirements contained in the Erosion Control ordinance, the
following criteria must also be followed in the Carmel Area:
a. All grading requiring a County permit which occurs on. slopes steeper than 15
percent shall be restricted .to the dry season of the year (Ref. Policy 2.4.4.C.l
Erosion and Sedimentation Control).
b. For necessaky grading operations, the smallest practical area of land shall be
exposed at any one time during development, and the length of exposure shall
be kept to the shortest practicable amount of time (Ref. Policy 2.4.4.C.2
Erosion and Sedimentation Control).
c. Sediment basins (e.g., debris basins, desilting basins, or silt traps) shall be
installed in conjunction with the initial grading operations and maintained
through the development process to remove sediment and runoff waters. All
sediment shall be retained on-site (Ref. Policy 2.4.4. C. 3 Erosion and
Sedimentation Control).
d. The native vegetation cover, temporary vegetation, seeding, mulching, or other
suitable stabilization methods snali be used to protect soils subject to erosion
that have been disturbed during grading or development. All cut and fill slopes
shall be stabilized as soon as possible with planting of native annual grasses
and shrubs, appropriate non-native plants, or with approved landscaping
practices (Ref. Policy 2.4.4.C.4 Erosion and Sedimentation Control).
e. on-site drainage devices shall be designed to accommodate increased runoff
resulting from site modification. Where determined appropriate by County
departments such as Health, Building Inspection or Flood Control, on-site
retention of stormwater is required (Ref. Policy 2.4.4.C.5 Erosion and
Sedimentation Control).
Monterey County IP Section 20.146.080 (in relevant part):
B. Geologic Hazards
1. Geologic Report Requirement
b. Regardless of a parcel’s seismic hazard zone, a geologic report shall
also be required for any development project located in the following
areas:
6) in any area of known or suspected geologic hazards.
5. Condition 8
Monterey County IP Section 20.70.050.B (in relevant part):
In order to grant any Coastal Development Permit, the findings of the Appropriate
Authority shall be:
1) The establishment, maintenance, or operation of the use or structure applied
for will not, under the circumstances of the particular case, be detrimental to
health, safety, peace, morals, comfort, and general welfare of persons residing
or working in the neighborhood of such proposed use, or be detrimental or
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injurious to property and improvement in the neighborhood, or to the general
welfare of the County.
2) The subject property is in compliance with all rules and regulations pertaining
to zoning uses, subdivision, and any other applicable provisions of this Title
and any zoning violation abatement costs have been paid
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~xccuti\lc
~tote

:Bcpertmcnt

of ~lifornia

EXECUTIVE ORDER B-29-15
WHEREAS on January 17, 2014, I proclaimed a State of Emergency to exist
throughout the State of California due to severe drought conditions; and
WHEREAS on April 25, 2014, I proclaimed a Continued State of Emergency
to exist throughout the State of California due to the ongoing drought; and
WHEREAS California's water supplies continue to be severely depleted
despite a limited amount of rain and snowfall this winter, with record low snowpack
in the Sierra Nevada mountains, decreased water levels in most of California's
reservoirs, reduced flows in the state's rivers and shrinking supplies in underground
water basins; and
WHEREAS the severe drought conditions continue to present urgent
challenges including: drinking water shortages in communities across the state,
diminished water for agricultural production, degraded habitat for many fish and
wildlife species, increased wildfire risk, and the threat of saltwater contamination to
fresh water supplies in the Sacramento-San Joaquin Bay Delta; and
WHEREAS a distinct possibility exists that the current drought will stretch into
a fifth straight year in 2016 and beyond; and
WHEREAS new expedited actions are needed to reduce the harmful impacts
from water shortages and other impacts of the drought; and
WHEREAS the magnitude of the severe drought conditions continues to
present threats beyond the control of the services, personnel, equipment, and
facilities of any single local government and require the combined forces of a mutual
aid region or regions to combat; and
WHEREAS under the provisions of section 8558(b) of the Government Code,
I find that conditions of extreme peril to the safety of persons and property continue
to exist in California due to water shortage and drought conditions with which local
authority is unable to cope; and
WHEREAS under the provisions of section 8571 of the California
Government Code, I find that strict compliance with various statutes and regulations
specified in this order would prevent, hinder, or delay the mitigation of the effects of
the drought.
NOW, THEREFORE, I, EDMUND G. BROWN JR., Governor of the State of
California, in accordance with the authority vested in me by the Constitution and
statutes of the State of California, in particular Government Code sections 8567 and
8571 of the California Government Code, do hereby issue this Executive Order,
effective immediately.

~=======================================================~
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IT IS HEREBY ORDERED THAT:
1. The orders and provisions contained in my January 17, 2014 Proclamation,
my April 25, 2014 Proclamation, and Executive Orders B-26-14 and B-28-14
remain in full force and effect except as modified herein.

SAVE WATER
2. The State Water Resources Control Board (Water Board) shall impose
restrictions to achieve a statewide 25% reduction in potable urban water
usage through February 28, 2016. These restrictions will require water
suppliers to California's cities and towns to reduce usage as compared to the
amount used in 2013. These restrictions should consider the relative per
capita water usage of each water suppliers' service area, and require that
those areas with high per capita use achieve proportionally greater reductions
than those with low use. The California Public Utilities Commission is
requested to take similar action with respect to investor-owned utilities
providing water services.
3. The Department of Water Resources (the Department) shall lead a statewide
initiative, in partnership with local agencies, to collectively replace 50 million
square feet of lawns and ornamental turf with drought tolerant landscapes.
The Department shall provide funding to allow for lawn replacement programs
in underserved communities, which will complement local programs already
underway across the state.
4. The California Energy Commission, jointly with the Department and the Water
Board, shall implement a time-limited statewide appliance rebate program to
provide monetary incentives for the replacement of inefficient household
devices.
5. The Water Board shall impose restrictions to require that commercial,
industrial, and institutional properties, such as campuses, golf courses, and
cemeteries, immediately implement water efficiency measures to reduce
potable water usage in an amount consistent with the reduction targets · ·· ·
mandated by Directive 2 of this Executive Order.
6. The Water Board shall prohibit irrigation with potable water of ornamental turf
on public street medians.
7. The Water Board shall prohibit irrigation with potable water outside of newly
constructed homes and buildings that is not delivered by drip or microspray
systems.

~======================================================~

Exhibit 14
A-3-MCO-15-0023
2 of 7

~======================================================~

8. The Water Board shall direct urban water suppliers to develop rate structures
and other pricing mechanisms, including but not limited to surcharges, fees,
and penalties, to maximize water conservation consistent with statewide
water restrictions. The Water Board is directed to adopt emergency
regulations, as it deems necessary, pursuant to Water Code section 1058.5 to
implement this directive. The Water Board is further directed to work with
state agencies and water suppliers to identify mechanisms that would
encourage and facilitate the adoption of rate structures and other pricing
mechanisms that promote water conservation. The California Public Utilities
Commission is requested to take similar action with respect to investor-owned
utilities providing water services.
INCREASE ENFORCEMENT AGAINST WATER WASTE
9. The Water Board shall require urban water suppliers to provide monthly
information on water usage, conservation, and enforcement on a permanent
basis.
10. The Water Board shall require frequent reporting of water diversion and use
by water right holders, conduct inspections to determine whether illegal
diversions or wasteful and unreasonable use of water are occurring, and bring
enforcement actions against illegal diverters and those engaging in the
wasteful and unreasonable use of water. Pursuant to Government Code
sections 8570 and 8627, the Water Board is granted authority to inspect
property or diversion facilities to ascertain compliance-with water rights laws
and regulations where there is cause to believe such laws and regulations
have been violated. When access is not granted by a property owner, the
Water Board may obtain an inspection warrant pursuant to the procedures set
forth in Title 13 (commencing with section 1822.50) of Part 3 of the Code of
Civil Procedure for the purposes of conducting an inspection pursuant to this
directive.

1

11. The Department shall update the State Model Water Efficient Landscape
Ordinance through expedited regulation. This updated Ordinance shall
increase water efficiency standards for new and existing landscapes through
more efficient irrigation systems, greywater usage, onsite storm water
capture, and by limiting the portion of landscapes that can be covered in turf.
It will also require reporting on the implementation and enforcement of local
ordinances, with required reports due by December 31, 2015. The
Department shall provide information on local compliance to the Water Board,
which shall consider adopting regulations or taking appropriate enforcement
actions to promote compliance. The Department shall provide technical
assistance and give priority in grant funding to public agencies for actions
necessary to comply with local ordinances.
12. Agricultural water suppliers that supply water to more than 25,000 acres shall
include in their required 2015 Agricultural Water Management Plans a
detailed drought management plan that describes. the actions and measures
the supplier will take to manage water demand during drought. The
Department shall require those plans to include quantification of water
supplies and demands for 2013, 2014, and 2015 to the extent data is
available. The Department will provide technical assistance to water
suppliers in preparing the plans.
~~
f.l
U:.,lltlf•
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13. Agricultural water suppliers that supply water to 10,000 to 25,000 acres of
irrigated lands shall develop Agricultural Water Management Plans and
submit the plans to the Department by July 1, 2016. These plans shall
include a detailed drought management plan and quantification of water
supplies and demands in 2013, 2014, and 2015, to the extent that data is
available. The Department shall give priority in grant funding to agricultural
water suppliers that supply water to 10,000 to 25,000 acres of land for
development and implementation of Agricultural Water Management Plans.
14. The Department shall report to Water Board on the status of the Agricultural
Water Management Plan submittals within one month of receipt of those
reports.
15. Local water agencies in high and medium priority groundwater basins shall
immediately implement all requirements of the California Statewide
Groundwater Elevation Monitoring Program pursuant to Water Code section
10933. The Department shall refer noncompliant local water agencies within
high and medium priority groundwater basins to the Water Board by
December 31, 2015, which shall consider adopting regulations or taking
appropriate enforcement to promote compliance.
16. The California Energy Commission shall adopt emergency regulations
establishing standards that improve the efficiency of water appliances,
including toilets, urinals, and faucets available for sale and installation in new
and existing buildings.
INVEST IN NEW TECHNOLOGIES

17. The California Energy Commission, jointly with the Department and the Water
Board, shall implement a Water Energy Technology (WET) program to deploy
innovative water management technologies for businesses, residents,
industries, and agriculture. This program will achieve water and energy
savings and greenhouse gas reductions by accelerating use of cutting-edge
technologies such as renewable energy-powered desalination, integrated onsite reuse systems, water-use monitoring software, irrigation system timing
and precision technology, and on-farm precision technology.
STREAMLINE GOVERNMENT RESPONSE

18. The Office of Emergency Services and the Department of Housing and
Community Development shall work jointly with counties to provide temporary
assistance for persons moving from housing units due to a lack of potable
water who are served by a private well or water utility with less than 15
connections, and where all reasonable attempts to find a potable water
source have been exhausted.
19. State permitting agencies shall prioritize review and approval of water
infrastructure projects and programs that increase local water supplies,
including water recycling facilities, reservoir improvement projects, surface
water treatment plants, desalination plants, stormwater capture, and
greywater systems. Agencies shall report to the Governor's Office on
applications that have been pending for longer than 90 days.

~=======================================================~
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20. The Department shall take actions required to plan and, if necessary,
implement Emergency Drought Salinity Barriers in coordination and
consultation with the Water Board and the Department of Fish and Wildlife at
locations within the Sacramento- San Joaquin delta estuary. These barriers
will be designed to conserve water for use later in the year to meet state and
federal Endangered Species Act requirements, preserve to the extent
possible water quality in the Delta, and retain water supply for essential
human health and safety uses in 2015 and in the future.
21. The Water Board and the Department of Fish and Wildlife shall immediately
consider any necessary regulatory approvals for the purpose of installation of
the Emergency Drought Salinity Barriers.
22. The Department shall immediately consider voluntary crop idling water
transfer and water exchange proposals of one year or less in duration that are
initiated by local public agencies and approved in 2015 by the Department
subject to the criteria set forth in Water Code section 181 0.
23. The Water Board will prioritize new and amended safe drinking water permits
that enhance water supply and reliability for community water systems facing
water shortages or that expand service connections to include existing
residences facing water shortages. As the Department of Public Health's
drinking water program was transferred to the Water Board, any reference to
the Department of Public Health in any prior Proclamation or Executive Order
listed in Paragraph 1 is deemed to refer to the Water Board .
24. The California Department of Forestry and Fire Protection shall launch a
public information campaign to educate the public on actions they can take to
help to prevent wildfires including the proper treatment of dead and dying
trees. Pursuant to Government Code section 8645, $1 .2 million from the State
Responsibility Area Fire Prevention Fund (Fund 3063) shall be allocated to
the California Department of Forestry and Fire Protection to carry out this
directive.
25. The Energy Commission shall expedite the processing of all applications or
petitions for amendments to power plant certifications issued by the Energy
Commission for the purpose of securing alternate water supply necessary for
continued power plant operation. Title 20, section 1769 of the California
Code of Regulations is hereby waived for any such petition, and the Energy
Commission is authorized to create and implement an alternative process to
consider such petitions. This process may delegate amendment approval
authority, as appropriate, to the Energy Commission Executive Director. The
Energy Commission shall give timely notice to all relevant local, regional, and
state agencies of any petition subject to this directive, and shall post on its
website any such petition.

~=======================================================~
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26. For purposes of carrying out directives 2-9, 11, 16-17, 20-23, and 25,
Division 13 (commencing with section 21 000) of the Public Resources Code
and regulations adopted pursuant to that Division are hereby
suspended. This suspension applies to any actions taken by state agencies,
and for actions taken by local agencies where the state agency with primary
responsibility for implementing the directive concurs that local action is
required, as well as for any necessary permits or approvals required to
complete these actions. This suspension, and those specified in paragraph 9
of the January 17, 2014 Proclamation, paragraph 19 of the April 25, 2014
proclamation, and paragraph 4 of Executive Order B-26-14, shall remain in
effect until May 31, 2016. Drought relief actions taken pursuant to these
paragraphs that are started prior to May 31, 2016, but not completed, shall
not be subject to Division 13 (commencing with section 21 000) of the Public
Resources Code for the time required to complete them.
27. For purposes of carrying out directives 20 and 21, section 13247 and Chapter
3 of Part 3 (commencing with section 85225) of the Water Code are
suspended.
28. For actions called for in this proclamation in directive 20, the Department
shall exercise any authority vested in the Central Valley Flood Protection
Board, as codified in Water Code section 8521, et seq., that is necessary to
enable these urgent actions to be taken more quickly than otherwise possible.
The Director of the Department of Water Resources is specifically authorized,
on behalf of the State of California, to request that the Secretary of the Army,
on the recommendation of the Chief of Engineers of the Army Corps of
Engineers, grant any permission required pursuant to section 14 of the Rivers
and Harbors Act of 1899 and codified in section 48 of title 33 of the United
States Code.
29. The Department is directed to enter into agreements with landowners for the
purposes of planning and installation of the Emergency Drought Barriers in
2015 to the extent necessary to accommodate access to barrier locations,
land-side and water-side construction, and materials staging in proximity to
barrier locations. Where the Department is unable to reach an agreement
with landowners, the Department may exercise the full authority of
Government Code section 8572.
·
30. For purposes of this Executive Order, chapter 3.5 (commencing with section
11340) of part 1 of division 3 of the Government Code and chapter 5
(commencing with section 25400) of division 15 of the Public Resources
Code are suspended for the development and adoption of regulations or
guidelines needed to carry out the provisions in this Order. Any entity issuing
regulations or guidelines pursuant to this directive shall conduct a public .
meeting on the regulations and guidelines prior to adopting them.

~=======================================================~
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31. In order to ensure that equipment and services necessary for drought
response can be procured quickly, the provisions of the Government Code
and the Public Contract Code applicable to state contracts, including, but not
limited to, advertising and competitive bidding requirements, are hereby
suspended for directives 17, 20, and 24. Approval by the Department of
Finance is required prior to the execution of any contract entered into
pursuant to these directives.
This Executive Order is not intended to, and does not, create any rights or
benefits, substantive or procedural, enforceable at law or in equity, against the State
of California, its agencies, departments, entities, officers, employees, or any other
person.
I FURTHER DIRECT that as soon as hereafter possible, this Order be filed in
the Office of the Secretary of State and that widespread publicity and notice be given
to this Order.
IN WITNESS WHEREOF I have
hereunto set my hand and caused the
Great Seal of the State of California to
be affixed this 151 day of April2015. ·

EDMUND G. BROWN JR.
Governor of California
ATTEST:

ALEX PADILLA
Secretary of State

~======================================================~
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DEED RESTRICfiON REVISED

THIS DEED RESTRICTION ("Restriction") is made as of January L 2004 by Rebecca Olson (Olson).
RECITALS

A.

Olson is the fcc owner of certain real property consisting of approximately 11 .5
acres located in the Co unty of Monterey, ~;tate of California, legally described on
Exhibit A attached hereto and shown on the map in Exhibit B, attached hereto,
and by this reference both exhibits are incorporated herein (the ' Property").

B.

Olson is required to preserve in perpetuity a 10.2- acre portion of the Property
as dep icted on Exhibit B as the "Encumbered Acreage" pursuant to the provisions
of the Low-Effect Habitat Conservation Plan for the Smith's Blue Butterfly, Wildcat Line
Property, Carmel Highlands, Monterey County, California, dated February 12, 2001 (the "HCP")
as modified on April 24, 2002 and November 28, 2003, and the Federal Endangered Species Act,
Section I O(a)(l )(B) incidential take permit (PRT-TE040317-0) (the "Permit") issued to Wildcat
by the L"nited States Fish and Wildlife Service (the "Service") and subsequently transferred to
Charle> and Rebecca Olson, as they may be amended from time to time.
The Service has issued the Permit to allow the incidental take authority on approximately 11.5
acres of property in the County of Monterey (the "Benefitted Property") in connection with
residential development.

C.

At this time, Olson wishes to place a revised deed restriction restricting the use of the
Encum':>ered Acreage to satisfy the commitment Olson made to the Service in connection with an
amendment to tlle HCP boundary area approved on Nov-ember 28, 2003. Said Deed Restriction
is leg.::.lly desc1ibcd in Exhibit C, attached hereto and incorporated herein.

D.

This Restriction will assist in preserving in perpetuity anG maintaining important op-en space and
\Vildlife- habitat in the Encumbered Acreage.

·~ow , THEREFORE, in consideration ofthe foregoing benefit5. and the benefits obtained by Olson
from the Permit, and other valuab le consideration, the receipt and adequacy of which is hereby acknowledged,
Olson does hereby covenant and agree to restric·t, and does by this instrument so intend to restrict, the future use
of the Encumbered Ac::-eage as set forth below, by the establishment of this Restriction and covenant running
'' ith the land which shall be an equitable servitude to protect <he Encumbered Acreage in perpetuity.
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I.
The Encumbered Acreage shall not be utilized in any manner inconsistent with the conservation
of the natural Oora and fauna contained thereon . W•thout limiting the generality of the forego ing and without
creati ng any affinnativ·~ du ties with respect to preventing. unauthorized activities by trespassers (which does
occur at this time), the following activities are expressly prohibited:
a.
indus tri al purposes;

Development within the Encumbered Acreage fCir residential, commercial retail or

b.
Destruction or removai of vegetation including, but not limited to, brushing, clearing,
cm shing, mowing, t,'Tubbing, disking or grading, except in accordance with the HCP;
c.
Fuelbreak modifications of vegetation that require the removal of more than five hundred
(500) seacliffbuckwheat plants or 0.25 acres of vegetation containing seacliffbuckwheat;
d.

Any vegetation planting, except in accordance with the HCP;

e.

Use of motor vehicles;

f.

Use o f off-road vehicles;

g.

Use of bicycles;

h.
Depositing of ashes, trash, agriculhtral waste, debris, garbage or other waste materials or
other unsightly. offensive or toxic material;
1.
Unseasonal watering, use of herbic ides, rodenticides, pesticides, or weed abatement
ac tiYities, except in a.xordance with the management guidelines of the iHCP;

J.

Grazing or surface entry

for exploration or extraction of minerals;

k.

Erecting of any structure, including any building, billboard or sign;

I.

Excavating, dredging or removing ofloam, gravel, soil, rock, sand or other
material.

m.

Feeding or protection of feral. stray or abandoned animals, including
dom es1ic cats and dogs within the encumbered Acreage;

n.

Feeding of birds, including u:>e ofbird feeders within the Encumbered Acreage:

o
An y o·:her use5 \\hi..:h would otherwis.e impair the long-tcrrn protection of the existing
and re5tored seacliff buckwheat habitat area .

1.
The United States, acting through any of ils agencies (including. but not limited to, the Service)
shall have the right to enforce each of the terms of this Restriction. If the Service determines that Wildcal. or
any successor in interest (hereinafter, the "Owner"), is in violation of this Restriction, it shaH give wrineu notice
to Owner of such violation and request corrective action sufficient to cure the violation and. where the violation
invoh es injury to th•:: area resulting from any use or activity inconsistent with the provisions of this Declaration.
to restore the portion of the area so injured. If the Owner fails to cure tlte violation within the fifteen (15) day

2
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peri od under circumstances where the violation can reasonably be cured within said period, or fails to continue
dili ge·ntly to cure such violation until finally cured, the Service may bring any action at law or equity that is
appmpriate under the circumstances. Notwithstanding the foregoing, if the Service, in its good faith and
reasonable discretion, determines that circumstances require immediate action to prevent or mitigate significant
damage to the Encumbered Acreage, the Service may pursue its remedies under this paragraph without waiting
for th e: exp iration 0 1~ th e fi ftc:en ( 15) day cure period with whatever prior notice to Owner that is reasonable
under the circumstances . The Service's rights under this paragraph apply equally in the event of either actual or
threa;:ened violations of the tenns of this Deed Restriction. Wildcat further agrees that the Service's remedies at
Ia\\ f.Jr any violation of the tenns of this Restriction are inadequate and that the Service shall be entitled to
injl'nctive relief. both prohibitive and mandatory, in addition to such other relief to which the Service may be
entitl ed, including specific performance of the terms of this Restriction, without the necessity of proving either
actual damages or the inadequacy of otherwise available legal remedies.
Olson hereby agrees and acknowledges that the Encumbered Acreage shall be held, sold,
3.
conwyed, owned and used subject to the applicable terms, conditions, and obligations imposed by this Deed
Restriction, relating to lhe use, repair, maintenance and/or improvements of the Encumbered Acreage and
matters incidental hereto . Such terms, conditions, and obligations ilre a burden and restriction on the use of the
Encu mbered Ac reage. The pro•·ision s of this deed restriction shall be enforceable as equitable servitudes and
conditions, restrictions ana covenants running with the land for the benefit of the Property and the people ofthe
United States and shall be binding upon Olson and its heirs, devisees, successors and assignees, officers,
directvrs, employee.;, agents, a:.1d upon future owners and on all parties having or acquiring any right, title or
interest in the Encumbered Acreage or any part thereof.
4.
If at any time Olson and the Service agree that an alternative conservation mechanism or
in strument would be an appror·riatc replacement to this Restriction, the parties shall execute a recordable
mstrument to nulltfy and void ~his Restriction .

5.
The United States Fish and Wildlife Service, its designee and/or any conservation
organization rr.anaging open space land adjacent to the property shall have the right to enter, upon 24-hour
notice to Wildcat or its successors or assigns, the Encumbered Acreage (from the adjacent open space) to
inspect the condition of the Encumbered Acreage and the adjacent fence and to ensure com=.=l:..::
ian
=
ce~
w'-"i=
th.,_,o_,_
r _ __ __ _ _- - i
enforce the term s of, this Rest1iction .
6.
Any individual or organization retained to perform habitat management activities consistent with
the H:1bitat Conservation Plan shall have access to the Encwnbered Acreage as part of their conservation and
management of the adjacent Conservation Area.

3
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TN WITNESS WH EREOF, the undersigned has executed this Restriction as of the date hereinabove provided.

By: ·~
State o f

eli·

om 'a

J

Co unty 0

~.b.ah~

(!
V.ri):&

On;Jo"""'Jlt l2~~

0

~UV\...-

REBEC CA OLSON

) ss.
)

r

~

, 2004, befoce me.l /v,,

'-l'lr ·~~)....,.,;J

.aNotary PubJ;c,

perso nally ap ared REB ECCA OLSO:'\, personally known to me (or p/oved to me on the basis of satisfactory
.,,·idence) to be t1e person wh ose name is subscribed to the within instrument and acknowl edged to me that he
c\cc uted hel;ame in hi s authorized capacity, and that by his signature on the instrument the person, or the
ri b .naif of which the person
ed, execu ted the instrument.

a

~············~
CAROL DIANE STEPAAIO'VICH

i- ·•

j

u

w w

Ccmmiuiorll 1348138 ·

z
NoUiry Public- California ~
Contrl Coata County _

.~~vexr:-:.,Ar':;,~Z:

t

(SEAL)
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PARCEL NUMBER 243 201 013
PARCEL 1

PARCEL 2 AS SHOWN ON THAT RECORD OF SURVEY FILED MAY 20,
1996 IN VOLUME 20 OF SURVEYS PAGE 28 IN THE OFFICIAL RECORDS
MONTEREY COUNTY OF CALIFORNIA.
PARCEL2

A NON-EXCLUSIVE EASEMENT FOR ROAD AND liTILITIES OVER
PARCEL 3 AND 4 AS SHOWK AND DESIGNATED ON TIIAT PARCEL
MAP FILED DECE.MBER 21, 1993 IN VOLUME 19 OF PARCEL MAPS
PAGE 55 OFFICIAL RECORDS MONTEREY COUNTY CALIFORNIA.

EXHlBlT

A
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February 4, 2004

LEGAL

0 E S C R I P T I 0 N

A DEED RE~> TRICTION over Parcel 2, as said parcel is shown on that
certain Lot Line Adjustment Map, "Record of Survey of Wildcat Mountain
Ranch", filed for record in the Of fice of the County Recorder, State of
Californiil, May 20, 1996 in Volume 20 of Surveys at Page 28, and
described in Grant Deed filed for record July 18, 1996 in Reel 3396 of
Monterey County Records at Page 255 EXCEPTING THEREFROM the following
described Development Envelope Parcel:
BEGINNING AT the most westerly co~ner of said Parcel 2, distant North
57° 19' 01• West, 21.95 feet a~- iron pipe, tagged RCE 25766, marking a
poi nt on the southwesterly boundary of said Parcel 2; thence northeasterly, al ong the boundary of said Parcel 2 and centerline of a 30foot wide road a nd utility easement
(1)
Along the arc of a circular curve to the left having a radius
of 170 feet, through a central angle of 16° 27' 09~ (the center of
circle bears North 2° 52' 49• West), an arc distance of 48.82 feet;
the ace
(2)

North 70° 40' 03" East , 176.44 feet; thence

( 3) Along the arc of a circu ~ ar curve to the right having a radius
of 180 feet, through a central ang l e of 33° 59' 38" {the center of
circle bears South 19° 19' 57 " East), an arc distance of 106.79
feet; thence leaving the boundary of said Parcel 2
(4 )

So1•.th 27° 34' 37" East, 158.60 fee ·:; thence

( 5)

South 88 ° 30

(6)

North 07" 14' 33" East, 126.52 feet; thence

(7)

North 39" 05' 16" East, 76.14 feet; thence

(8)

North 81 ° 10' 03" East, 31.00 feet; thence

( 9)

South 61°

I

48'

26" East, 31.09 feet; thence

54" East, 34.38 feet; thence

(lC)

South 84° 37' 33" East, 97.58 feet; thence

(11)

North 67" 41' 38" East, 53.27 feet:; thence

( 12)

South 60" 36' 11" East, 60.79 feet; thenc:e

(1 3 )

Sout ~"1

07° 57' 34" East, 43.52 feE!'t:; thence
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I.

(14)

South 60" 21' 12" West, 67.26 feet; thence

( 15)

South 77" 03' 00" West, 244.85 fee t ; thence

(16)

South o9• 18' 39H West, 74.61 feet ; thence

(17 1

North 86° 09' 06" West, 63.47 feet; thence

( 1 8 :·

North 28° 45' 31" West, 199.68 fee ::; thence

( 19 :·

Nort h 89° 39' 49" West, 41.21 feet; thence

(20

South 54" 20' 02"

(21 :

North so· 23' 02N West, 45.74 feet; thence

~·lest,

71. so feet ; thence

( 22 :
Sou th 1o• 23' 00" We st, 123.39 fee l: to the southwesterly
bow1dary of said Parcel 2. thence northw·~sterly along said boundary
l i ne
I

(23 )

North 57• 19' 01" l·Jest, 29.68 feet to the POINT OF BEGINNING .

TOGETHER W!'::'H AND SUBJECT TO

of record.

covenants, easements, and restrictions

SEE ATTACHED EXHIBIT
END OF

D!~ SCRIPTION
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From: Aaron Bierman [mailto:abierman@comcast.net]
Sent: Wednesday, April 29, 2015 12:51 PM
To: Mason, Steve x5228
Cc: 'Jim Storer'
Subject: RE: PLN 140469
Steve –
There has been no hydrogeologic report completed for the well. However, the major questions
is: Will Mr. Storer’s irrigation well impose a cumulative significant impact to Carmel Rivera
Mutual Water Well (CRMW) quantity and quality?
First, there is no site specific scientific evidence suggesting the wells would be
hydrogeologically connected. The Storer Irrigation well as with the CRMW Well would be/are
installed into a fractured Granite aquifer which receives its groundwater with the fractures of the
granite. The fracturing variability in hardrock wells is very ambiguous and uncertain with
vertical and horizontal distribution. Often times wells in close proximity have no well inference
as the fractures each wells intersect – intersect different fractures and therefore no hydrogeologic
connectivity between wells. Other times well interference is observed.
However, the only 100% definitive way to determine well interference would be to either install
the Storer Irrigation Well and then conduct pump-testing, or complete a pumping test on the
existing CRMW Well and monitoring other neighboring wells in the vicinity to determine
constructive interference.
It should be noted that as part of the permitting process for obtaining a Water Distribution
System (WDS) permit from Monterey Peninsula Water Management District (MPWMD) for Mr.
Storer’s Well, a pumping test would need to be completed to determine the sustainable yield of
the Irrigation well, and in addition, whether there would be offsite impacts to other neighboring
wells, including the CRMW Well. This determination is completed AFTER the Irrigation well is
constructed and pump-tested. Pump testing allows for the computation of Transmissivity and
Storage Coefficient of the fractured aquifer and provide data to determine the wells’ pumping
radius of influence and the potential for well interference on any well in the vicinity.
Of special note, MPWMD has regulations that if the impacts to offsite neighboring wells is
greater than 5% of the offsite wells’ saturated thickness, then the Storer Well would need to
reduce their quantity to something less to prevent 5% impacts to neighboring wells.. These are
regulations that Mr. Storer would already need to adhere to and are built-in to MPWMD
regulations
Therefore, based on the current regulation in place for obtaining a WDS permit from MPWMD,
Resource Management Agency should finalize the CAP process for the installation of the Storer
Irrigation well, and thereafter pump tested to determine well interference.
Respectfully submitted,
Aaron Bierman
Hydrogeologist #819
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