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STAFF REPORT: APPEAL - NO SUBSTANTIAL ISSUE 
 
Appeal Number:  A-5-LGB-15-0048 
 

Applicant:   Greg MacGillivray 
 
Local Government:  City of Laguna Beach  
 
Local Decision:  Approval with Conditions 
 
Appellants: Mark Fudge 
 
Project Location: 31949 Coast Hwy., City of Laguna Beach, Orange County;  

APN# 658-113-49 
 
Project Description: Appeal of City of Laguna Beach local CDP for the remodel and 

addition to a 2,303 sq. ft. single-family residence with an additional 
attached residential unit, a detached 575 sq. ft. guest house, and a 
detached 800 sq. ft. beach cottage. Project work includes exterior 
refinish, 254 sq. ft. of demolition, a 253 sq. ft. addition, and 
installation of two new AC units, a new water feature, and a new spa.  

 
Staff Recommendation: No Substantial Issue 
 

 

IMPORTANT NOTE 
 
This is a substantial issue only hearing.  Testimony will be taken only on the question of whether the 
appeal raises a substantial issue.  Generally and at the discretion of the Chair, testimony is limited to 
3 minutes total per side.  Please plan your testimony accordingly. Only the applicant, persons who 
opposed the application before the local government (or their representatives), and the local 
government shall be qualified to testify. Others may submit comments in writing.  If the Commission 
determines that the appeal does raise a substantial issue, the de novo phase of the hearing will occur 
at a future Commission meeting, during which it will take public testimony. 
 
 

 

Filed:  7/21/2015   
49th Day:  9/8/2015 
Staff:  S. Vaughn – LB  
Staff Report:  7/31/2015 
Hearing Date:  8/13/2015 
Commission Action: 
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SUMMARY OF STAFF RECOMMENDATION 
 

Staff recommends that the Commission, after a public hearing, determine that no substantial issue 
exists with respect to the grounds on which appeal number A-5-LGB-15-0048 has been filed 
because the locally approved development is consistent with the City of Laguna Beach certified 
Local Coastal Program (LCP) and the public access policies of Chapter 3 of the Coastal Act.   
 
The issue raised by the appellant is related to the project’s consistency with the City of Laguna 
Beach LCP with regard to the City’s compliance with procedures for projects proposed in 
environmentally sensitive areas. The appellant contends that the City did not require an initial 
environmental study, which is required for the proposed project because it is located in an 
environmentally sensitive area due to its oceanfront location. Additionally, the appellant raises the 
issue that there is a possible environmental sensitivity with respect to the historic value of John 
Wayne’s beach cottage, which is located on the beach of the applicant’s property, landward of the 
seaward property line. The approved project is a remodel and addition to an existing residential 
development which will result in a reduction of habitable area by 21 sq. ft., the addition of 70 sq. ft. 
of deck area, the addition of 280 sq. ft. of hardscaped area, a new exterior finish, and the addition of 
two new air-conditioning (AC) units, a new water feature, and a new spa (EXHIBIT 5). No work to 
the beach cottage (John Wayne’s beach cottage) is proposed. The City determined that the project is 
categorically exempt under CEQA because the proposed development will not result in an increase 
of more than 50% of existing floor area and is therefore categorically exempt under CEQA. 
Additionally, no coastal resources will be impacted as a result of the City-approved project. 
 
Staff is recommending the Commission find no substantial issue with respect to the grounds on 
which the appeal has been filed.  
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I. MOTION AND RESOLUTION - NO SUBSTANTIAL ISSUE 
 

Motion: I move that the Commission determine that Appeal No. A-5-LGB-15-0048 raises NO 

Substantial Issue with respect to the grounds on which the appeal has been filed 

under § 30603 of the Coastal Act. 
 

Staff recommends a YES vote.  Failure of this motion will result in a de novo hearing on the 
application, and adoption of the following resolution and findings.  Passage of this motion will 
result in a finding of No Substantial Issue and the local action will become final and effective.  The 
motion passes only by an affirmative vote of the majority of the Commissioners present. 
 
Resolution to Find Substantial Issue: 
 

The Commission hereby finds that Appeal No. A-5-LGB-15-01048 presents NO 

SUBSTANTIAL ISSUE with respect to the grounds on which the appeal has been filed 

under § 30603 of the Coastal Act regarding consistency with the certified Local Coastal 

Plan and/or the public access and recreation policies of the Coastal Act. 
 
 
II. APPELLANT’S CONTENTIONS 
 
The Commission received a notice of final local action for City of Laguna Beach Local Coastal 
Development Permit (CDP) 15-0611 on July 7, 2015. The local CDP No. 15-0611 (California 
Coastal Commission assigned Appeal No. A-5-LGB-15-0048) approved a remodel and addition to 
an existing development which will result in a reduction of habitable area by 21 square feet, the 
addition of 70 square feet of deck area, the addition of 280 square feet of hardscaped area, a new 
exterior finish, the addition of two new air-conditioning (AC) units, a new water feature, a new spa, 
and construction in an environmentally sensitive area due to its oceanfront location. No work to the 
John Wayne beach cottage is proposed by the applicant or approved by the City.  
 
On July 21, 2015 the appeal was filed by Mr. Mark Fudge (EXHIBIT 2). Mr. Fudge contends that 
the City’s approval does not comply with the City’s certified LCP. More specifically, his concerns 
regard: 
 

1) The City did not require an initial study, which is required under Land Use Element (LUE) 
polices for “any proposed development in an environmentally sensitive area,” such as the 
subject site; 
 
2) Because there was no initial study, the Design Review Board did not make the required 
findings in the LCP that (1) the project is in conformity with all the applicable provisions of 

the general plan, including the certified local coastal program and any applicable specific 

plan; and (2) the proposed development will not have any significant adverse impacts on the 

environment within the meaning of the California Environmental Quality Act, which led to 
the City’s improper approval of the local CDP; and 
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3) That there is a possible environmental sensitivity with respect to the historic value of John 
Wayne’s beach cottage, which is located on the beach of the applicant’s property, landward 
of the seaward property line of the project site.  

 
 
III. LOCAL GOVERNMENT ACTION 

On June 4, 2015, the City of Laguna Beach Design Review Board held a public hearing on the proposed 
project and approved with conditions local CDP No. 15-0611, and Design Review 15-0610 for the 
remodel and addition to an existing residential development which will result in a reduction of habitable 
area of the single-family residence by 21 square foot, the addition of 70 square feet of deck area, the 
addition of 280 square feet of hardscaped area, a new exterior finish, and the addition of two new air-
conditioning (AC) units, a new water feature, and a new spa. The Coastal Commission’s South Coast 
District Office received the notice of final action on July 7, 2015. On July 21, 2015 the appeal was filed 
by Mr. Mark Fudge (EXHIBIT 2) during the ten (10) working day appeal period. No other appeals were 
received.  
 
 
IV. APPEAL PROCEDURES 

 
After certification of Local Coastal Programs (LCP), the Coastal Act provides for limited appeals to the 
Coastal Commission of certain local government actions on coastal development permits. Development 
approved by cities or counties may be appealed if they are located within certain geographic appealable 
areas, such as those located between the sea and the first public road paralleling the sea or within 100-
feet of any wetland, estuary, or stream, or within 300-feet of the top of the seaward face of a coastal 
bluff.  Furthermore, developments approved by counties may be appealed if they are not a designated 
"principal permitted use" under the certified LCP.  Finally, any local government action on a proposed 
development that would constitute a major public work or a major energy facility may be appealed, 
whether approved or denied by the city or county [Coastal Act Section 30603(a)]. 
 
Section 30603 of the Coastal Act states: 

 
(a) After certification of its Local Coastal Program, an action taken by a local government 

on a Coastal Development Permit application may be appealed to the Commission for 
only the following types of developments: 

 
(1)  Developments approved by the local government between the sea and the first public 

road paralleling the sea or within 300 feet of the inland extent of any beach or of the 
mean high tide line of the sea where there is no beach, whichever is the greater 
distance. 

 
(2) Developments approved by the local government not included within paragraph (1) 

that are located on tidelands, submerged lands, public trust lands, within 100 feet of 
any wetland, estuary, stream, or within 300 feet of the top of the seaward face of any 
coastal bluff. 

 
Section 30603(a)(1) of the Coastal Act establishes the project site as being in an appealable area 
because it is located between the sea and the first public road paralleling the sea or within 300 feet of 
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the inland extent of any beach (EXHIBIT 1).  The issue raised in the subject appeal, on which the 
Commission finds there is no substantial issue as described further below, applies to proposed 
development located in the appeals area. 
 
Grounds for Appeal 
The grounds for appeal of an approved local CDP in the appealable area are stated in Section 
30603(b)(1), which states: 
 
 (b)(1) The grounds for an appeal pursuant to subdivision (a) shall be limited to an 

allegation that the development does not conform to the standards set forth in the certified 

Local Coastal Program or the public access policies set forth in this division. 

 
Section 30625(b)(2) of the Coastal Act requires a de novo hearing of the appealed project unless the 
Commission determines that no substantial issue exists with respect to the grounds on which an 
appeal has been filed pursuant to Section 30603 of the Coastal Act. If Commission staff 
recommends a finding of substantial issue, and there is no motion from the Commission to find no 
substantial issue, the substantial issue question will be considered moot, and the Commission will 
proceed to the de novo public hearing on the merits of the project. The de novo hearing will be 
scheduled at the same hearing or a subsequent Commission hearing. A de novo public hearing on 
the merits of the project uses the certified LCP as the standard of review.  In addition, for projects 
located between the first public road and the sea, findings must be made at the de novo stage of the 
appeal that any approved project is consistent with the public access and recreation policies of the 
Coastal Act.  Sections 13110-13120 of the California Code of Regulations further explain the 
appeal hearing process. 
 
The grounds for the current appeal include contentions that the approved development does not 
conform to the standards set forth in the certified LCP regarding the City’s CEQA determination. 
 
Qualifications to Testify before the Commission 
If the Commission, by a vote of 3 or more Commissioners, decides to hear arguments and vote on 
the substantial issue question, proponents and opponents will have an opportunity to address 
whether the appeal raises a substantial issue.  The time limit for public testimony will be set by the 
chair at the time of the hearing.  As noted in Section 13117 of Title 14 of the California Code of 
Regulations, the only persons qualified to testify before the Commission at the substantial issue 
portion of the appeal process are the applicant(s), persons who opposed the application before the 
local government (or their representatives), and the local government.  In this case, the City’s record 
reflects that Mr. Mark Fudge did oppose the project in writing at the local hearing. Testimony from 
other persons must be submitted in writing. 
 
Upon the close of the public hearing, the Commission will vote on the substantial issue matter.   It 
takes a majority of Commissioners present to find that no substantial issue is raised by the local 
approval of the subject project. 
 
At the de novo hearing, the Commission will hear the proposed project de novo and all interested 
persons may speak. The de novo hearing will occur at a subsequent meeting date. All that is before 
the Commission at this time is the question of substantial issue 
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V. FINDINGS AND DECLARATIONS – SUBSTANTIAL ISSUE 
 

A. Project Location and Description 
 

The beachfront site is located at 31949 Coast Highway, Laguna Beach, Orange County. The site is a 
6,000 square-foot oceanfront lot that is currently developed with a pre-Coastal Act (1950s) 2,303 
square-foot single-family residence with an additional attached residential unit on the lower level, a 
detached 575 square-foot studio residential unit (attached to the garage), a detached 800 square-foot 
beach cottage (John Wayne’s beach cottage), and a detached three-car garage. The City determined 
that the second residential unit was legalized in 1996 (UP-068). Oceanfront and bluff top single-
family residences characterize the surrounding area. Public access to the beach is available via a 
public access stair way (1,000 Steps Beach) located approximately 140 feet down coast of the 
project site.     
 
The applicant proposes to renovate the exterior finish of the residence and garage (excluding the 
beach cottage); remodel the detached 575 square-foot studio residence; remodel and expand the 
upper level of the main residence including: demolition of 104 square feet of habitable area and 
converting it to patio area, addition of a new spa, pond, barbeque, countertop, bench, and trellis at 
the rear patio of the upper level, and additional interior modifications; renovations, demolition, and 
an addition to the mid-level of the main residence including: the addition of 233 square feet of 
habitable area at the landward side of the residence, demolition of 70 square feet of habitable area at 
the ocean front side of the residence and expanding the existing oceanfront facing deck, and interior 
modifications; and combining the second unit on the lower level to the main unit by installing new 
stairs and interior modifications to the lower level (EXHIBIT 5). No changes are proposed to the 
existing beach cottage.  
 
B. Local Coastal Program Certification 
 

The City of Laguna Beach Local Coastal Program was certified on January 13, 1993.  The City’s 
LCP is comprised of a variety of planning documents including the Land Use Element (LUE), 
Conservation/Open Space Element, and Safety Element of the City’s General Plan. The 
Implementation Plan (IP) portion is Title 25, the City’s Zoning Code.  
 
C. Factors to be Considered in Substantial Issue Analysis 
 

Section 30625(b)(2) of the Coastal Act requires a de novo hearing of the appealed project unless the 
Commission determines that no substantial issue exists with respect to the grounds on which the 
appeal has been filed pursuant to Section 30603 of the Coastal Act. Section 13115(b) of the 
Commission’s regulations indicates that the Commission will hear an appeal unless it “finds that the 
appeal raises no significant question.” 
 
Even when the Commission chooses not to hear an appeal, appellants nevertheless may obtain 
judicial review of the local government’s coastal permit decision by filing petition for a writ of 
mandate pursuant to Code of Civil Procedure, Section 1094.5. 
 
Staff is recommending that the Commission find that no substantial issue exists with respect to the 
grounds on which an appeal has been filed pursuant to Section 30603 of the Coastal Act.  
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D. Substantial Issue Analysis 
 

As stated in Section IV of this report, the local CDP may be appealed to the Commission on the 
grounds that the proposed development does not conform to the standards set forth in the certified 
Local Coastal Program (LCP) or the public access policies of the Coastal Act.  Pursuant to Section 
30625 of the Coastal Act, the Commission must assess whether the appeal raises a substantial issue 
with respect to the grounds on which the appeal has been filed pursuant to Section 30603 of the 
Coastal Act. 
 
Relevant LCP Policies 
 
Land Use Plan, Land Use Element Policies -  

 
Land Use Element Glossary 
43. Environmentally Sensitive Lands/Resources - Land or resources that have been identified in the 
City's General Plan as having one or more of the following characteristics: 1) high- or very-high-
value biological habitat, as described in the Open Space/Conservation Element; 2) located on the 

oceanfront; 3) a City-mapped watercourse; 4) geologic conditions such as slide-prone formations, 
potentially active fault, inactive fault, landslide potential, liquefaction potential, and soft coastal 
headlands; 6) hillside slopes greater than 45%; 7) adjacent wildland area, which requires fuel 
modification; and 8) major or significant ridgelines. 
 
Policy 7.4 Ensure that development, including subdivisions, new building sites and remodels with 
building additions, is evaluated to ascertain potential negative impacts on natural resources. 
Proposed development shall emphasize impact avoidance over impact mitigation. Any mitigation 
required due to an unavoidable negative impact should be located on-site, where feasible. Any off-
site mitigation should be located within the City’s boundaries close to the project, where feasible. 
(Similar to Policies 5.2 and 10.3) 

 
Action 7.4.2 Continue preparation of initial studies, pursuant to the California Environmental 
Quality Act (CEQA), for any proposed development, including single-family residences located 
within environmentally sensitive areas. (Same as Action 10.3.1.)  
 

Policy 10.3 Ensure all new development, including subdivisions, the creation of new building sites 
and remodels that involve building additions, is evaluated to ascertain potential negative impacts on 
natural resources, ESHA and existing adjacent development. Proposed development shall 
emphasize ESHA impact avoidance over impact mitigation. Any mitigation required due to 
unavoidable negative impact should be located on-site rather than off-site, where feasible. Any off-
site mitigation should be located within the City’s boundaries and in close proximity to the project. 
(Similar to Policies 7.4 and 5.2.) 
 

Action 10.3.1 Continue preparation of initial studies, pursuant to the California 
Environmental Quality Act (CEQA), for any proposed development, including single-family 
residences, located within environmentally sensitive areas. (Same as Action 7.4.2.) 
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Laguna Beach Municipal Code, Title 25 Zoning, Chapter 25.07 Coastal Development Permits 

 
25.07.012 Procedures. Each coastal development permit application shall be processed in 
accordance with the following requirements. 
 

(G) Findings. A coastal development permit application may be approved or conditionally 
approved only after the approving authority has reviewed the development project and made 
all the following findings: 
 
(1) The project is in conformity with all the applicable provisions of the general plan, 
including the certified local coastal program and any applicable specific plans; 
 
(2)  Any development located between the sea and the first public road paralleling the sea 
is in conformity with the certified local coastal program and with the public access and 
public recreation policies of Chapter 3 of the Coastal Act; 
 
(3)  The proposed development will not have any significant adverse impacts within the 
meaning of the California Environmental Quality Act,  

 
Appellants’ Contentions 
The appellant contends that the City improperly approved the local CDP because the City did not 
comply with the City’s LCP policies with regard to their CEQA finding. The appellant contends 
that because the project site is located within an environmentally sensitive area, the City should 
have required an initial study pursuant to CEQA requirements. Because no such study was 
conducted, the Design Review Board erroneously found that the project was consistent with the 
City’s LCP (Municipal Code, Title 25, Chapter 25.07.012 above), and therefore the City’s approval 
of the local CDP was done so based on erroneous findings. Additionally, the appellant raises the 
issue that there is a possible environmental sensitivity with respect to the historic value of John 
Wayne’s beach cottage, which is located on the beach of the applicant’s property, landward of the 
seaward property line of the project site. 
 
Analysis 
 

For the following reasons, none of the appellant’s grounds of appeal raise substantial issues. First, the 
appellant raises issues related to the City’s compliance with CEQA, arguing that the City failed to 
conduct an initial study for the project since it is in an environmentally sensitive area. Primarily, the 
Commission has no authority to review the City’s CEQA determination and even if it did have authority 
to do so, the proposed project is sited in an environmentally sensitive land/resource as defined in the 
Land Use Element Glossary, not an environmentally sensitive area as decided by the Design Review 
Board.  There is nothing in the LCP that indicates that this area is an environmentally sensitive area. The 
Design Review Board apparently made an error when it took this matter up for consideration and found 
that this oceanfront residential lot is in an environmentally sensitive area.  As noted in the cited Land 
Use Element Glossary definition above, oceanfront lots are considered environmentally sensitive 
lands/resources, not environmentally sensitive areas. Notably, the definition of environmentally 
sensitive lands/resources does not include environmentally sensitive areas so they are mutually 
exclusive. So, the City was under no obligation pursuant to Policies 7.4.2 and 10.3.1 of the certified 
LUP to conduct an initial study because the project is not within an environmentally sensitive area. 
While the City made an error, it is not a substantial issue because the result is that it supports the City’s 
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position to not conduct an initial study since the oceanfront site is an environmentally sensitive 
land/resource not subject to policies 7.4.2 and 10.3.1 of the certified LUP and negates the appellant’s 
grounds for appeal on that issue. Further, the error in defining the site as an environmentally sensitive 
area is also not a substantial issue because the project will, in fact, have no impact on environmentally 
sensitive area resources or other coastal resources.  Second, as mentioned above, the applicant did not 
propose any development on John Wayne’s beach cottage. Therefore, the possible environmental 
sensitivity of the project due to the potential historical nature of the cottage is outside of the scope of the 
City-approved project because no work to the beach cottage is proposed by the applicant or approved by 
the City. 
 
The appellant did not cite any coastal resources that may be affected by the City-approved development. 
The proposed improvements to the single-family residence will be within the foot print of the existing 
structure and will not extend the residential structure any further seaward than the existing structure or 
impact the coastal bluff.  Further, the proposed improvements will not affect the bulk or view of the 
structure from the public beach below the bluff and the proposed addition will be on the inland side of 
the existing structure and will also not be visible from the public beach. The proposed project will not 
have any adverse impacts to any significant coastal or historic resources, public coastal views or public 
access and is consistent with the LCP and the Chapter 3 policies of the Coastal Act. For the foregoing 
reasons, the Commission finds that no substantial issues exist with respect to the grounds on which the 
appeal was filed pursuant to section 30603 of the Coastal Act.   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
APPENDIX A 
 
SUBSTANTIVE FILE DOCUMENTS: 
 
1. City of Laguna Beach Local Coastal Program (LCP) 
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