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STAFF REPORT: Recommendations and Findings for Consent 
Agreement and Consent Cease and Desist Order and Consent 

Administrative Civil Penalty  
 

 
Consent Cease and Desist Order: CCC-16-CD-04  
 
Consent Administrative Civil  
Penalty:     CCC-16-AP-02 
 
Related Violation File:  V-4-09-015 
 
Property Owner: Mani MBI DE, LLC 
 
Location: Three adjacent properties identified by Los Angeles County 

Assessor’s Parcel Numbers 4452-005-029, 4452-005-030, 
and 4452-005-031, with a street address of 22878 Pacific 
Coast Highway; and adjacent public property identified by 
Los Angeles Assessor’s Parcel Numbers 4452-005-902 and 
4452-005-901.  

 
Violation Description: Failure to construct two public access stairways as required 

by Special Condition No. 3(g) of Coastal Development 
Permit (“CDP”) No. 5-89-576, and other development 
inconsistent with that CDP, including beach “grooming” 
and placement of guest amenities and hosting private 
events on parts of the beach seaward of the Malibu Beach 
Inn that are subject to a lateral public access easement or 
are State tidelands, which has the potential to discourage 
public use of the public access easement and State 
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tidelands, which is inconsistent with Special Condition 1 of 
CDP No. 5-87-576.  

 
Entity Subject to this Order: Mani MBI DE, LLC 
 
Substantive File Documents:  1. Public documents in Consent Agreement files No. CCC-

16-CD-04 and CCC-16-AP-02. 
 
 2. Appendix 1, and Exhibits 1 through 34 of this staff 

report. 
 
CEQA Status: Exempt (CEQA Guidelines (CG) §§ 15060(c)(2) and (3)) 

and Categorically Exempt (CG §§ 15061(b)(2), 15307, 
15308, and 15321). 

 
SUMMARY OF STAFF RECOMMENDATIONS 

 
A. OVERVIEW  

 
This enforcement action pertains to longstanding public access violations associated with a hotel 
known as the Malibu Beach Inn.  The hotel is on three oceanfront parcels in Malibu, and is now 
owned by Mani MBI DE, LLC (herein after “Respondents”). The 1.06-acre collection of 
properties at issue here is identified by Los Angeles County Assessor’s Office as APNs 4452-
005-029, 4452-005-030, and 4452-005-031 (collectively, the “Property”), and is developed with 
the hotel and its appurtenant parking lot (Exhibit 1).  
 
When the Commission approved Coastal Development Permit (“CDP”) 5-87-576 on January 14, 
1988, for the demolition of existing structures (a small hotel, restaurant and parking lot) and 
construction of the Malibu Beach Inn, that authorization was made explicitly contingent upon the 
fulfillment of a variety of conditions, including that the applicant submit plans for and construct 
no fewer than two public access stairways from the adjacent State Beach parking area, over the 
existing revetment, and down to the public beach, below (Exhibit 2). As discussed in greater 
detail below, the Commission found that this condition was necessary to render the hotel 
approvable. Although the then-owners, Marlin Miser and Martin Cooper, submitted plans for 
approval-in-concept of two stairways in the appropriate location, which received the requisite 
sign off from State of California Department of Parks and Recreation (“State Parks”), detailed 
final plans were never approved by State Parks, and the public access stairs were never 
constructed. Commission records indicate only that the very rough concept drawings were 
submitted for approval to State Parks and that no further plans were ever presented for review, to 
comply with the permit requirements. During this time the Commission did not yet have a 
dedicated enforcement program and did not have the ability to monitor sites after permit 
approval to ensure permit condition compliance, so in many cases, permit violation only came to 
the Commission’s attention when the property owner applied for a new permit, and the permit 
application review process revealed the prior violation.  
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MBIPCH LLC purchased the Property on April 15, 2005, and in 2009 submitted an application 
to the Commission seeking to amend the underlying CDP to add to the existing hotel; it was at 
this time that a comprehensive review of the property revealed that the stairs had never been 
constructed pursuant to CDP 5-87-576. Commission permitting and enforcement staff 
coordinated and endeavored to work with the then-owner to resolve the Coastal Act violations 
and bring the property into compliance with the CDP; however, discussions were ultimately 
unsuccessful.  During this time Commission staff met with representatives of the then-owners in 
an attempt to find a mutually acceptable solution that would result in the construction of the 
stairs and provide mitigation for the loss of access during the length of time that the public had 
been deprived of this safe form of access to the coast. Commission enforcement staff wrote a 
notice of violation letter (Exhibit 20) to the then-owners, and exchanged a variety of emails with 
the then-owners; ultimately to no avail. The amendment application was not filed by 
Commission staff as “complete” because certain necessary information was never submitted by 
the applicant, and therefore the application was returned to the applicant. Unfortunately, the 
Commission enforcement staffer subsequently required long medical leave and the then-owners 
declined to resolve the violations.  
 
The property was sold again at the beginning of 2015, this time to Respondents. When 
Commission enforcement staff became aware of the sale, immediately after it was announced, 
they contacted Respondents, on April 1, 2015, to apprise them of the ongoing Coastal Act 
violations on their property, as well as to make them aware of the potential ramifications for not 
resolving the violations, especially in light of the Commission’s new authority to impose 
penalties administratively for violations of the public access policies of the Coastal Act. In 
response to this notification, the Respondents and their counsel immediately contacted 
enforcement staff to begin the process of working to resolve the Coastal Act issues on the 
Property.   
 
Staff met with counsel for Respondents on site on May 12, 2015; counsel communicated the 
Respondents’ desire to work with Commission staff and the relevant agencies to resolve the 
longstanding violations over which their client had so recently assumed responsibility, as a result 
of their purchase of the Property.   
 
Over the course of the next several months, district enforcement staff and Respondents continued 
discussing potential mechanisms that could yield appropriate resolution of the matter. 
Ultimately, in order to resolve the matter as quickly as possible, it was determined a Cease and 
Desist Order before the Commission would be the best instrument for resolution, and the case 
was elevated to the statewide enforcement unit for formal resolution. At that time, staff reviewed 
the Property comprehensively and found that unpermitted actions related to the lateral access 
easement recorded on the property, required by CDP 5-87-576, had also been occurring at the 
site, under the tenure of the prior owner. Statewide enforcement staff notified Respondents of 
this additional violation and continued to work with them and their counsel to craft a mutually 
agreeable settlement that addressed the Coastal Act violations on their newly purchased property.  
 
These discussions were complicated due to the involvement of a number of other agencies, 
including State Parks, Los Angeles County Department of Beaches and Harbors (“Beaches and 
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Harbors”), and The Mountains Recreation and Conservation Authority (“MRCA”). The 
discussions have been decidedly productive and culminated in the proposed administrative 
settlement attached hereto as Appendix A; staff therefore recommends that the Commission 
approve Consent Cease and Desist No. CCC-16-CD-04 and Consent Administrative Civil 
Penalty CCC-AP-16-02 (collectively referred to herein as “the Consent Agreement”). 
 
Through the Consent Agreement, Respondents have agreed to design and finance the 
construction of the two public-access stairways as required by CDP 5-87-576. Additionally, as 
part of the negotiated penalties, Respondents have agreed to pay $300,000 to MRCA for ongoing 
operation, maintenance, and any other costs associated with the construction of the public access 
stairs. Further, under the Consent Agreement, they have agreed that they will comply with the 
terms of the permit, and not take any actions to physically or indirectly impede the public’s use 
of the lateral access easement on the seaward portion of the Property or State tidelands seaward 
of the Property. Respondents have agreed to address administrative civil liabilities by agreeing to 
undertake a project that will facilitate access to the coast; specifically, Respondents have agreed, 
through the Consent Agreement, to funding the planning and construction of a signalized 
crosswalk across the Pacific Coast Highway, which will provide safer access for the public to 
access the soon-to-be-built access stairs. This public access project is expected to cost 
approximately $425,000, and Respondents have agreed to completely fund this project, which 
will allow for greater use of the two stairs that will be constructed pursuant to the proposed 
Consent Agreement. Additionally, Respondents have agreed to the recordation of this Consent 
Agreement against the three parcels associated with CDP 5-87-576 and to the payment of 
$200,000 to the Commission’s Violation Remediation Account.   
 

B. DESCRIPTION OF PROPERTY AND PERMIT HISTORY 
 
At slightly over one acre in size, the three parcels upon which the Malibu Beach Inn sits are 
situated just east of the Malibu Pier and an adjacent public parking lot, at the upcoast end of the 
densely developed and highly exclusive Carbon Beach area, in the City of Malibu (Exhibit 3). 
Also known by the sobriquet “Billionaire’s Beach,” Carbon Beach is equally attractive and 
difficult-to-access. Despite the City of Malibu LCP1  policy for Carbon Beach specifically 
calling for the provision of vertical accessways from PCH to the beach every 1000 feet; there are 
currently only three open public accessways to the beach across the entire 1.5 mile stretch of 
Carbon Beach (Exhibit 4).  
 
Prior to the construction of the Malibu Beach Inn, the Property was occupied by the 9-unit 
Tonga-Lei motel, the Don the Beachcomber Restaurant, and a parking lot (Exhibit 5). At this 
time, less than half of the combined frontage was developed with structures, and the public was 
able to cross the parcels to access the beach (Exhibit 6). From this access area, beachgoers would 
move downcoast to enjoy the rest of Carbon Beach, or upcoast to Malibu Beach State Park 
(Exhibit 7). The property immediately upcoast of the Malibu Beach Inn consists of two 
properties owned by the State Parks and Beaches and Harbors (Exhibit 8). Combined, these two 
public properties provide an area used for a parking lot and to provide public access to the 

                                                 
1 §2.86(o) City of Malibu Local Coastal Plan, Land Use Plan (2002).  
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historic Malibu Pier as well as the adjacent Malibu Lagoon State Park. Together, Malibu Pier, 
Malibu Lagoon State Park, and Carbon Beach provide a wide array of coastal recreation 
opportunities, including: surfing, fishing, paddling, birdwatching, snorkeling/scuba diving, whale 
watching, and museum-going, but practical concerns about access have remained. Since prior to 
the effective date of the Coastal Act, there has been riprap protecting the State Parks parking lot 
(Exhibit 9), and Beaches and Harbors obtained a permit from the Commission in 1983 to replace 
500-linear feet of rock in this area. This riprap berm has served to protect the public parking area 
from erosive forces, but has rendered pedestrian access to the beach beneath the parking lot 
incredibly difficult.  
 
In 1987, the then-owners of the Property sought approval of a CDP to demolish the motel, 
restaurant, and parking area, and to construct a 56-room hotel that spanned one hundred percent 
of the width of the three lots. During the hearing on the project, the Commission expressed 
concerns that the project, as proposed, was inconsistent with the public access and visual 
resource protection policies of the Coastal Act and the Santa Monica Mountains Land Use Plan. 
The Commission instead approved a project with a suite of additional conditions and 
requirements in order to find it consistent with the Coastal Act. Consequently, staff worked with 
the applicants to revise the project pursuant to the Commission’s action and, in January of 1988 
the Commission approved revised findings for CDP 5-87-576 (Exhibit 10).  
 
The approved CDP, as revised, authorized construction of a 47-room hotel that was limited to 
only cover eighty percent of the width of the three lots, and was conditioned to ensure that public 
access and visual resource impacts were mitigated.  Specifically, because the existing access 
across the parcels to the beach would be lost by the construction of the hotel in that location, the 
CDP was conditioned to require the owners of the Property to submit plans for - and construct- 
no fewer than two staircases on the adjacent State Parks and Beaches and Harbors property, to 
provide public access from the existing public parking lot, over the riprap to the beach. Further, 
the CDP was conditioned to require the applicant to record an offer-to-dedicate a lateral public 
access easement across the width of the privately-owned portion of the sandy beach, seaward of 
the hotel. The then-owners duly recorded the required offer-to-dedicate on November 17, 1987; 
the offer was properly accepted on November 1, 2006, thereby establishing a valid lateral access 
easement.  As discussed further below, however, the staircases were never constructed as 
required. 
 

C. SUMMARY OF VIOLATION AND PROPOSED RESOLUTION  
 
Violations of the Coastal Act on the Property include the failure to construct at least two public 
access stairways leading to the adjacent public beach pursuant to Special Condition 3(g) of CDP 
5-87-576. Further, prior owners of the Malibu Beach Inn have engaged in development on the  
lateral public access easement seaward of the Malibu Beach Inn and on State tidelands, including 
beach “grooming” and placement of guest amenities on the beach and hosting of private events 
(Exhibit 11) on the beach that individually and cumulatively have both adversely affected coastal 
resources and had the potential to discourage public use of State tidelands and the public access 
easement created by Special Condition 1 of CDP 5-87-576. 
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Respondents have only recently purchased the Property, but since their purchase have been 
working diligently with Commission staff to address these long-standing violations. In light of 
landowner responsibility for Coastal Act violations and in an effort to enhance visitor serving 
amenities in the area and move forward in good standing with the Commission, Respondents 
have worked expeditiously and cooperatively with Commission enforcement staff to craft this 
mutually acceptable resolution to this matter, and to do so quickly.  
 
Through the proposed Consent Agreement, Respondents agree to finance and cause to be 
constructed two public-access-stairways pursuant to CDP 5-87-576. The stairway in the middle 
of the public parcel has been designed to be wide to accommodate the launching of kayaks and 
paddleboards while the staircase at the upcoast end of the parking lot, proximate to the pier, will 
be a standard pedestrian accessway. The proposed Consent Agreement would also order 
Respondents to desist from undertaking unpermitted activity, including wrack removal and 
grading of the beach, that both affects coastal resources and physically or indirectly discourages 
or prevents public use of the lateral access easement or State tidelands seaward of the Property. It 
should be noted that these provisions are designed to ensure protection of coastal resources in the 
future, but it does not appear that these practices have occurred on the property after 
Respondents purchased the Malibu Beach Inn from their predecessor, MBIPCH LLC.  
 
Further, to consensually resolve liability pursuant to both Section 30820 and section 30821 of the 
Coastal Act, Respondents have agreed to take two actions.  First, they will undertake the 
planning and construction of a signalized crosswalk across the Pacific Coast Highway to 
facilitate public access to the coast, at the cost of approximately $425,000.  In addition, 
Respondents will pay $200,000 to the Commission’s Violation Remediation Account. They will 
also pay $300,000 to MRCA for ongoing operation, maintenance, and any other costs associated 
with the construction of the public access stairs. Lastly, Respondents have agreed to the 
recordation of the Consent Agreement against the Property.  
 
Staff recommends that the Commission approve this proposed Consent Cease and Desist Order 
and Consent Administrative Penalty Resolution.   
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Exhibit 34………………….……Confirmatory Letter, Commission to City of Malibu (11/19/15) 
 
 

I. MOTION AND RESOLUTION  
Motion 1: 
 

I move that the Commission issue Consent Agreement and Consent Cease and Desist 
Order No. CCC-16-CD-04 pursuant to the staff recommendation.  

Staff recommends a YES vote on the foregoing motion. Passage of this motion will result in the 
issuance of the Consent Agreement and Consent Cease and Desist Order. The motion passes 
only by an affirmative vote of a majority of Commissioners present.  
 
Resolution to Issue Consent Agreement and Consent Cease and Desist Order:  

The Commission hereby issues Consent Agreement and Consent Cease and Desist Order 
No. CCC-16-CD-04, as set forth below, and adopts the findings set forth below on 
grounds that activities have occurred on property owned and operated by Mani MBI DE 
LLC without a coastal development permit, and in violation of CDP No. 5-87-576, the 
Coastal Act, and the City of Malibu LCP; that other activities that were required by CDP 
No. 5-87-576 have not occurred, inconsistent with that permit; and that the requirements 
of the Consent Agreement and Consent Cease and Desist Order are necessary to ensure 
compliance with the Coastal Act. 
  

Motion 2: 
 

I move that the Commission issue Consent Administrative Civil Penalty No. CCC-16-CD-
02 pursuant to the staff recommendation.  

Staff recommends a YES vote on the foregoing motion. Passage of this motion will result in the 
issuance of the Consent Administrative Civil Penalty. The motion passes only by an affirmative 
vote of a majority of Commissioners present.  
 
Resolution to Issue Consent Administrative Civil Penalty:  

The Commission hereby issues Consent Administrative Civil Penalty No. CCC-16-AP-02, 
as set forth below, and adopts the findings set forth below on grounds that activities and 
failures to act have occurred on property owned and operated by Mani MBI DE LLC 
without a coastal development permit, in violation of CDP No. 5-87-576 and the Coastal 
Act, and/or that limits or precludes public access and violates the public access 
provisions of the Coastal Act.   
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II. HEARING PROCEDURES 
 

A. ADMINISTRATIVE CIVIL PENALTY AND CEASE AND DESIST ORDER  
The requisite procedure for imposition of administrative penalties pursuant to Section 30821 of 
the Coastal Act is delineated in Section 30821(b), which specifies that penalties shall be imposed 
by majority vote of all commissioners present in the context of a public hearing in compliance 
with the requirements of Section 30810 (cease and desist orders), 30811 (restoration orders), or 
30812 (notices of violation).  
The procedures for a hearing on a Cease and Desist Order pursuant to Section 30810 are outlined 
in the Commission’s regulation at California Code of Regulations, Title 14 (“14 CCR”) Section 
13185. For a Cease and Desist order hearing, the Chair shall announce the matter and request 
that all parties or their representatives present at the hearing identify themselves for the record, 
indicate what matters are already part of the record, and announce the rules of the proceeding 
including time limits for presentations. The Chair shall also announce the right of any speaker to 
propose to the Commission, before the close of the hearing, any question(s) for any 
Commissioner, at his or her discretion, to ask of any other party. Staff shall then present the 
report and recommendation to the Commission, after which the alleged violator(s) or their 
representative(s) may present their position(s) with particular attention to those areas where 
actual controversy exists. The Chair may then recognize other interested persons, after which the 
Commission typically invites staff to respond to the testimony and to any new evidence 
introduced.  
The Commission will receive, consider, and evaluate evidence in accordance with the same 
standards it uses in its other quasi-judicial proceedings, as specified in 14 CCR Section 13185 
and 13186, incorporating by reference Section 13065. The Chair will close the public hearing 
after the presentations are completed. The Commission may ask questions to any speaker at any 
time during the hearing or deliberations, including, if any Commissioner so chooses, any 
questions proposed by any speaker in the manner noted above.  
Finally, the Commission shall determine, by a majority vote of those present and voting whether 
to impose administrative penalties, in the form recommended below, or as amended by the 
Commission. Passage of Motion 2, above, per the Staff recommendation, or as amended by the 
Commission, will result in the imposition of administrative penalties.   
The Commission shall also determine, by a majority vote of those present and voting, whether to 
issue the Cease and Desist Order, either in the form recommended by the Executive Director, or 
as amended by the Commission. Passage of Motion 1, above, per the Staff recommendation or as 
amended by the Commission, will result in the issuance of the Cease and Desist Order. Issuance 
of the Order will not have significant adverse effects on the environment, within the meaning of 
CEQA  (Cal. Pub. Res. Code §§ 2100 et seq.). The Order is also exempt from the requirement 
for the preparation of an Environmental Impact Report, based on Sections 15060(c)(2) and (3), 
15061(b)(2), 15307, 15308 and 15321 of the CEQA Guidelines, which are also in 14 CCR.  
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III. FINDINGS FOR CONSENT AGREEMENT AND CONSENT CEASE AND 
DESIST ORDER NO. CCC-16-CD-04 AND CONSENT ADMINISTRATIVE 
CIVIL PENALTY ACTION NO. CCC-16-AP-022 

 
A. DESCRIPTION OF PROPERTY 

The Property is located at 22878 Pacific Coast Highway in Malibu, Los Angeles County, and 
consists of three separate parcels (Exhibit 12), identified by Los Angeles County Assessor’s 
Office as APNs 4452-005-029, 4452-005-030, and 4452-005-031. Totaling an aggregate of 1.06 
beachfront acres between the Pacific Coast Highway and the Pacific Ocean, these three parcels 
are occupied by the Malibu Beach Inn; a 47-room hotel situated on Carbon Beach. Carbon Beach 
is 1.5 miles long and is generally known as being one of the least publicly accessible beaches, in 
an area renowned for its exclusivity. Not only are there only three points of public ingress from 
the PCH to the beach across the entire mile and a half stretch, but much of the development 
fronting PCH is continuous such that the ocean and beach are effectively blocked from the 
public’s view. In addition to preventing the public from accessing the ocean and tidelands, this 
relative dearth of public access to and from the beach is problematic from a public safety 
standpoint as well; many of the homes along Carbon Beach are so close to the water, especially 
on the upcoast end of Carbon Beach, as to render the beach itself impassable at higher tides. The 
lack of points of egress means that beachgoers are forced to attempt to time their traverse 
carefully to avoid being caught—to ensure that they are able to exit the beach safely-- or they 
will be subjected to water and wave inundation, or simply not able to visit the beaches.  
Immediately upcoast of the Malibu Beach Inn is the Malibu Lagoon State Beach and the Malibu 
Pier. Originally constructed in 1905 to bring agricultural products in to support the adjacent 
Malibu Rancho, the Malibu Pier was opened to the public for pier fishing and charter fishing in 
1934.3 Now owned by California State Parks, the Malibu Pier is a hub for sightseeing on the 
coast. Malibu Lagoon State Beach, also known as Surfrider Beach, is widely recognized as an 
exceptional surf spot - in 2010 it was dedicated as the first World Surfing Reserve. On a daily 
basis, myriad individuals utilize Malibu Lagoon State Beach, Malibu Pier, and Carbon Beach for 
an array of coastal recreation opportunities including surfing, fishing, paddling, birdwatching, 
snorkeling/scuba diving, whale watching, and museum-going.  
As described above, the adjacent public property is owned by both Beaches and Harbors and 
State Parks. Identified as Los Angeles County APN 4452-005-901, the Beaches and Harbors 
owned property encompasses the majority of the sandy beach and seaward portion of the riprap, 
while the landward portion of the riprap and parking lot is identified as Los Angeles County 
APN 4452-005-902 and is owned by State Parks and currently operated by a concessionaire 
(Exhibit 8). In 1983, Beaches and Harbors obtained a CDP from the Commission to replace 500-

                                                 
2 These findings also hereby incorporate by reference the Summary in the section at the beginning of the November 
21, 2016 staff report (“STAFF REPORT: Recommendations and Findings for Consent Agreement and Consent Cease and 
Desist Order and Consent Administrative Civil Penalty”) in which these findings appear, which section is entitled 
“Summary of Staff Recommendations.”  
3 California Department of Parks and Recreation; Malibu Pier History. https://www.parks.ca.gov/?page_id=24411 
(accessed 7/29/2016). 

https://www.parks.ca.gov/?page_id=24411
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linear feet of rip-rap along the seaward side of the Malibu Pier State Park Parking lot (Exhibit 
13).  
After the installation of the additional riprap in 1983, despite the requirements embodied in the 
conditions of the Malibu Beach Inn CDP discussed both above and below, no formal access 
across the riprap existed, and for many years the County used a tractor to build up a sand ramp 
next to the pier to provide temporary public access down to the beach. This was a very 
ephemeral solution, due to high tides and surf washing away sand, and at some point prior to 
2002, State Parks installed an approximately 20’ long aluminum “reservoir-style” ramp to the 
edge of a small concrete slab on the sand (Exhibit 14). Eventually, saltwater and sun degraded 
the metal of the ramp and the high foot traffic on the ramp wore the surface smooth, making 
access dangerous and at times impassible. Because of the dangers associated with the degraded 
ramp, around 2010 State Parks replaced that structure with a set of pre-fabricated fiberglass stairs 
that were surplus from another project (Exhibit 15). Unfortunately, since these stairs were not 
specifically designed for the coastal environment, when staff visited the site in October of 2015, 
these stairs were closed for safety reasons, and had already been closed for approximately a 
month prior (Exhibit 16). These stairs were closed because tides and surf had damaged them to a 
point of becoming unusable and are apparently to remain closed indefinitely.  Since this time, the 
only access available in this area is for beachgoers (those that can nimbly do so) to clamber 
down the steep riprap to access the beach. 
 

B. HISTORY OF COMMISSION ACTION ON PROPERTY 
 
The Property upon which the Malibu Beach Inn now sits was originally occupied by a small 9-
unit motel named the Tonga Lei, a restaurant named Don the Beachcomber, and a parking lot 
that serviced the two facilities. On October 15, 1987, the Commission held a hearing on a coastal 
development permit application submitted by the then-owners4 of the three parcels, seeking to 
demolish the Tonga Lei and Don the Beachcomber and construct a much larger, 56-room hotel. 
During the hearing, Commissioners raised concerns regarding the consistency of the project with 
the Coastal Act and the 1986 Malibu/Santa Monica Mountains Land Use Plan - specifically with 
regards to visual impacts of the development from the Pacific Coast Highway and impacts the 
development would have on the public’s access to the sandy beach. The Tonga Lei and Don the 
Beachcomber were both low profile structures – less than 20 feet high - flanked on the upcoast 
by a large, visually unobtrusive parking lot. The Commission found that this parking lot 
occupied about 45% of the frontage of the three lots and that the then-owners had provided a 
cement staircase leading over the revetment from the parking lot onto the beach. The 
Commission also found that the public had been utilizing the parking lot for access to the beach 
(Exhibit 17).  
 
As originally proposed and presented to the Commission, the new proposed 56-room hotel was 
to cover the entirety of the three lots, with a parking lot underneath the hotel. However, given the 
already then-prolific nature of nearly wall-to-wall development in the Carbon Beach area that 
blocked views of and access to the ocean from the Pacific Coast Highway, Commissioners 
expressed concerns regarding the visual impacts associated with the proposed plans, and required 

                                                 
4 Marlin Miser and Martin Cooper. 



Page 12 of 26 
 

 
CCC-16-CD-04 & CCC-16-AP-02 (Malibu Beach Inn) 

November 21, 2016  
 

that they be revised to mitigate those impacts; the hotel was scaled back to 47-rooms. Special 
Conditions 3(c) and 3(d) were also added5:  
 

(c) Height of the wall along the property line at the Pacific Coast Highway shall be 
limited for all opaque portions of the property-line wall, with the exceptions of pilasters. 
Other structures located at ground level including signs, shall be limited to those shown 
in the revised plot plan so that portions of the view from automobiles on Pacific Coast 
Highway to the ocean will be preserved.  

 
(d) No more than eighty 80%) (220 feet, two hundred and twenty feet) of the frontage of 
the lots (282.55 feet) shall be occupied by permanent structures visible from the Pacific 
Coast Highway with the exception of the aforementioned low wall.  

 
The Commission noted that, even as revised, the new structure would increase the wall of 
development across the three lots from 150 feet to 220 feet and the height from 20 feet to 35 feet 
(pages 22 Revised Findings for CDP 5-87-576). The Commission made it clear that the 
“unrelenting wall of development” along the PCH was degrading views to and of the ocean and 
specifically conditioned this CDP to “preserve a view corridor” by limiting the horizontal 
extension of the development over the lot. 
   
Furthermore, since the construction of the new hotel would result in the loss of the public beach 
access across the parking lot, the Commission conditioned CDP 5-87-576 to require that the 
property owners submit plans for, and construct, no fewer than two beach-access staircases on 
the adjacent Malibu Lagoon State Beach to mitigate for the loss. Special Condition 3(g) required 
that the owners were to submit and construct no fewer than two stairways:  
 

(g) Final plans for no less than two stairways from the public beach parking lot to the 
public beach shall be approved by LA county Department of Beaches and constructed as 
part of this project. These stairways shall be reviewed by the Executive Director to 
ensure that extension beyond the present riprap is minimal.  

 
Additionally, the Commission issued the CDP subject to the condition that the owner record an 
irrevocable Offer to Dedicate (“OTD”) a lateral public access easement seaward of the hotel 
across the full width of all three parcels – subject to a 10 foot ‘privacy buffer’ immediately 
seaward of the hotel.  The then-owners recorded the OTD on November 17, 1987 (Instrument 
No. 87 1830624), and the OTD was accepted on November 1, 2006 (Instrument No. 06 
2430430), thereby establishing a valid lateral access easement as envisioned by the permit.  
 
 

C. DESCRIPTION OF COASTAL ACT VIOLATION  
 

The violations at issue in this hearing include the failure to construct two public access stairways 
on public land adjacent to the hotel, as required by Special Condition No. 3(g) of CDP No 5-89-

                                                 
5 Revised Conditions and Findings, 5-87-576 (January 14, 1988).  
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576, and unpermitted development on a lateral public access easement seaward of the Malibu 
Beach Inn and on State tidelands that is also inconsistent with the CDP, including beach 
“grooming” and placement of guest amenities and hosting private events on the beach, all of 
which has the potential to affect coastal resources and discourage public use of the public access 
easement and State tidelands, inconsistent with Special Condition 1 of CDP No. 5-87-576. 
 

D. ENFORCEMENT ACTIVITIES  
 

The failure to construct the minimum of two public access stairways pursuant to CDP 5-87-576 
first came to the attention of Commission enforcement staff in 2009 when the then-owners, 
MBIPCH LLC, submitted an application for an amendment to the underlying CDP (Exhibit 23). 
Though the application for the amendment was ultimately returned to the applicant(s) because 
the applicant did not furnish information necessary to “complete” the application, Commission 
permit staff’s review of the Property and underlying permit revealed an outstanding Coastal Act 
violation on the Property, as the property owner had not complied with certain conditions of the 
original CDP for the property. On April 17, 2009, Commission enforcement staff sent a Notice 
of Violation (Exhibit 20) to MBIPCH LLC indicating that while an approval-in-concept for two 
sets of stairs had been granted by the California Department of Parks and Recreation (Exhibit 
21), final plans had never been submitted, nor had the stairs ever been constructed. Staff 
attempted to work with MBIPCH LLC and their representatives to try to resolve the violations 
(Exhibit 22); however, efforts ultimately fell through (Exhibit 24). The amendment application 
was returned for incompleteness and the violation remained unresolved. 
 
Respondents purchased all three properties associated with the Malibu Beach Inn at the 
beginning of 2015.  When the sale was subsequently publicized, Commission enforcement staff 
sent a Notice of Violation in April of 2015 apprising the new owners of the existence of ongoing 
Coastal Act violations on their recently purchased property (Exhibit 25). Representatives for 
Respondents promptly contacted enforcement staff to discuss the scope of the issue at hand; an 
on-site meeting was arranged for May 12, 2015, to facilitate understanding in subsequent 
discussions (Exhibit 26). A number of communications spanning many months between 
Commission district enforcement staff and representatives of the Respondents followed this 
initial meeting, fleshing out the nature of the Respondents’ compliance obligation and potential 
mechanisms for compliance (Exhibits 27-29).  
 
When it became apparent that due to the complexity of this matter, resolution would need to be 
finalized before the Commission as a formal action, district enforcement staff elevated the matter 
to the Commission’s Statewide Enforcement Division, at which point a comprehensive review of 
the property and permit was undertaken (Exhibit 30). It was then determined that additional 
unpermitted actions had occurred on site: the previous owner had been grading (sometimes 
referred to as “grooming”) the beach, and had also been placing guest amenities and hosting 
private events on the beach; activities that affect coastal resources and have the effect of 
displacing and dissuading public use of the public access easement seaward of the hotel, 
established by CDP 5-87-576. To initiate proceedings to reach the ultimate, shared goal of 
resolving this matter via a consent order, on October 9, 2015, the Executive Director sent 
Respondents a “Notice of Intent to Record Notices of Violation and to Commence Cease and 



Page 14 of 26 
 

 
CCC-16-CD-04 & CCC-16-AP-02 (Malibu Beach Inn) 

November 21, 2016  
 

Desist Order and Administrative Civil Penalties Proceedings” (“NOI”) (Exhibit 31), as a 
precursor to going before the Commission with a proposed order and administrative penalties 
proceeding. Counsel for Respondents continued to work with Commission enforcement staff 
over the course of the next several months, refining the measures to be undertaken to resolve the 
violations and establish the parameters of Respondents’ legal obligations (Exhibits 32&33). 
Because of the split ownership of the property upon which the staircases are to be built, 
enforcement staff and Respondents also coordinated extensively with Beaches and Harbors, State 
Parks, and MRCA to ensure that the prospective settlement best reflects the interests of all 
involved. 
 

E. BASIS FOR ISSUING CEASE AND DESIST ORDER 
 

1. STATUTORY PROVISION  
 

The statutory authority for issuance of this Consent Agreement and Consent Cease and Desist 
Order is provided in Coastal Act Section 30810, which states, in relevant part:  
 

(a) if the commission, after public hearing, determines that any person or governmental 
agency has undertaken, or is threatening to undertake, any activity that (1) requires a 
permit from the commission without securing the permit or (2) is inconsistent with 
any permit previously issued by the commission, the commission may issue an order 
directing that person or governmental agency to cease and desist…. 
    … 

(b) The cease and desist order may be subject to such terms and conditions as the 
commission may determine are necessary to ensure compliance with this division, 
including immediate removal of any development or material or the setting of a 
schedule within which steps shall be taken to obtain a permit pursuant to this 
division.  

 
2. APPLICATION TO FACTS  

 
a. Development has Occurred Without a Permit/ Inconsistent 

with CDP 5-87-576 
 

Unpermitted development, as described in Section V.C, above, has occurred on the Property, in 
violation of a previously issued CDP and without Coastal Act authorization. Section 30600(a) of 
the Coastal Act states that, in addition to obtaining any other permit required by law, any person 
wishing to perform or undertake any development in the Coastal Zone must obtain a coastal 
development permit. “Development” is defined broadly by Section 30106 of the Coastal Act as 
follows, in relevant part:  
 

“Development” means, on land, in or under water, the placement or erection of 
any solid material or structure; . . . ; grading, removing, dredging, mining, or 
extraction of any materials; . . .; change in the intensity of use of water, or of 
access thereto;. . . .  
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The Commission has enforcement jurisdiction over the violations at issue herein.  The violations 
addressed in this action pertain directly to CDP No. 5-87-576, which was issued by the 
Commission prior to certification of the City of Malibu LCP; the Commission has jurisdiction to 
enforce its own permits.  The Commission’s enforcement authority within a locality with a 
certified Local Coastal Program is set forth, in part, in Section 30810(a) of the Coastal Act, 
which states the following6: 
 
If the commission, after public hearing, determines that any person or governmental agency has 
undertaken, or is threatening to undertake, any activity that (1) requires a permit from the 
commission without securing the permit or (2) is inconsistent with any permit previously issued 
by the commission, the commission may issue an order directing that person or governmental 
agency to cease and desist…. 
 
The Commission therefore has jurisdiction to issue a cease and desist order to address these 
violations pursuant to Sections 30810(a)(1) and 30810(a)(2) of the Coastal Act. The City of 
Malibu Land Use Plan and Local Implementation Plan (which together form the LCP) were 
adopted by the Commission on September 13, 2002; the City now issues permits for 
development and ensures compliance with the Coastal Act within its geographic limit. As a 
matter of comity, Commission staff has coordinated with the City of Malibu regarding 
enforcement of the Commission’s 1987 permit.  For example, in a letter dated November 19, 
2015, Commission staff memorialized a phone conversation with City of Malibu enforcement 
staff in which the pending Commission action was discussed (Exhibit 34). Commission staff 
communicated with City of Malibu enforcement and planning staff to keep the City apprised of 
the potential parameters of the pending resolution. Further, City of Malibu planning and 
engineering staff reviewed draft plans for the access stairways and provided feedback to ensure 
that the final plans were mutually acceptable.  
 
In the matter at hand, previous owners of the Malibu Beach Inn engaged in grading/grooming the 
beach and placement of guest amenities and hosting of private events on the beach, the totality of 
which both affect coastal resources and have the effect of dissuading public usage of the 
easement and beach in contravention of the public access easement established by CDP 5-87-
576. These activities and failures to comply with conditions of a previously issued permit 
condition clearly meet the definition of development under Section 30106, and no exemptions to 
the Coastal Act’s permit requirement apply. Therefore, the unpermitted development required a 
CDP and no CDP was issued. In addition, such activities are directly inconsistent with Special 
Condition 1 of CDP 5-87-576 (see Exhibit 10). 
 
Moreover, the property owners have not complied with specific access requirements of the 
permit for the property, and are therefore in violation of that permit.  As noted above, Special 
Condition 3(g) of CDP 5-87-57 (see Section III.b. above) specifically required the construction 

                                                 
6 Section 13.10.2 of the Malibu City Local Coastal Plan’s Local Implementation Plan mirrors the 30810(a) language 
and provides that the Commission retains authority over condition compliance for Commission issued CDPs and for 
any development that would lessen or negate the purpose of any specific permit condition or any recorded offer to 
dedicate or grant of an easement of a Commission-issued CDP.  
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of no fewer than two public access staircases from the California Department of Parks and 
Recreation-owned parking lot above to the Los Angeles County Department of Beaches and 
Harbor-owned public beach, below. Though the CDP was exercised and the hotel was 
constructed, complete plans were never fully approved, the stairs were not constructed, and the 
owners of the hotel never complied with the conditions of the CDP.   
 
It is “well established that the burdens of permits run with the land once the benefits have been 
accepted.” (Ojavan Investors, Inc. v. California Coastal Com. (1994) 26 Cal.App.4th 516, 526; 
Rossco Holdings Inc. v. State of California (1989) 212 Cal. App. 3d 642, 654-655.) It is also the 
case that the responsibility for violations that are extant attaches to the land and apply to 
landowners regardless of whether they actually performed the original work or not. (Leslie Salt 
Co. v. San Francisco Bay Cons. and Dev. Com. (1984) 153 Cal.App.3d 605, 617-622.) In Leslie 
Salt Co., the California Court of Appeal considered language very similar to that in the Coastal 
Act, from the statute governing the Bay Conservation and Development Commission, a sister 
agency to the Commission with similar authority to issue an order to any person that “has 
undertaken, or is threatening to undertake, any activity” without the necessary permit or in 
violation of a permit. (Leslie Salt Co. at 612; see also, Section 66638 of the McAteer-Petris Act; 
Section 30810 of the Coastal Act.) 
 
The court in Leslie Salt Co. found that the subsequent property owners were subject to strict 
liability for the violations even if they did not perform the actual development. Leslie Salt Co. 
recognized that an inability to pursue enforcement actions against landowners, who were not 
proved to have placed the development, would frustrate the purposes of the act and would 
diminish the incentive for landowners to keep their properties in compliance with the act. (Leslie 
Salt Co. at 617.) Therefore, the court of appeal found that act of undertaking development under 
the statute included those “who even passively countenances the continued presence” of a 
violation. (Id. at 618.) Therefore, as Respondents now own property upon which unpermitted 
development and development inconsistent with a previously issued CDP has been undertaken 
and continues to persist, and upon which conditions of the underlying CDP have not been 
complied with to this day, the criteria for issuance of a Cease and Desist Order pursuant to 
Section 30810 of the Coastal Act have been met. 
 
As it is only necessary to find that development has been undertaken without a required permit or 
in violation of a previously issued permit in order for the Commission to issue a Cease and 
Desist Order, the following Sections b-d are for background purposes only. 
 

b. The Unpermitted Development at Issue is not Consistent 
with the Coastal Act’s Access Provisions and Principles of 
Environmental Justice   
 

 
Coastal Act Section 30210 states: 
 

In carrying out the requirement of Section 4 of Article X of the California Constitution, 
maximum access, which shall be conspicuously posted, and recreational opportunities 
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shall be provided for all the people consistent with public safety needs and the need to 
protect public rights, rights of private property owners, and natural resource areas from 
overuse.   

 
Coastal Act Section 30211 states:  
 

Development shall not interfere with the public’s right of access to the sea where 
acquired through use or legislative authorization, including, but not limited to, the use of 
dry sand and rocky coastal beaches to the first line of terrestrial vegetation.  

 
That all of the public should enjoy access for recreation at coastal areas is an important concept 
for environmental justice precepts in California. Public access and coastal recreation continue to 
be threatened by private development, illegal encroachments, and other restrictions on beach or 
coastal access. These burdens of restricted access are disproportionately borne by low-income 
and minority communities, while coastal property owners benefit from the privatization of the 
public spaces of beaches, coastal areas, and public easements. Securing open public access for all 
citizens provides low-cost, outdoor recreation that can improve the overall quality of life of all 
the public, including minority communities. The certified Malibu LCP also recognizes the 
importance of the fair implementation and enforcement of environmental laws in order “to 
promote the fair treatment of people of all races, cultures, and incomes” (Malibu LCP, Chapter 
1.D). Although no set of stairs will solve all environmental justice problems, making it easier for 
the public to access the coast, especially by making available those accessways already acquired 
by the State for public recreation, will cumulatively improve public access and reduce 
environmental injustice concerns.  
 
Public recreation and the ability for the public to access the beach are a major cornerstone of the 
Coastal Act and are critical in this still highly inaccessible segment of Malibu. Grading or 
“grooming” the beach, holding private events, and placing guest amenities on the beach seaward 
of the hotel, directly within a lateral public access easement and/or State tidelands collectively 
have the effect of dissuading the public from using the lateral access easement and State 
Tidelands. The unpermitted actions taken in the location of the lateral access easement have the 
potential to not only have a chilling effect on the public from utilizing the lateral public access 
easement and State-owned tidelands seaward of the hotel for recreation purposes, but can also 
have the effect of dissuading the public from even traversing the Property to access other 
portions of Carbon Beach. As discussed above, even after years of Commission effort here, there 
are still critically limited points of public access to Carbon Beach; the ability to traverse 
unimpeded between the existing points of vertical access using lateral accessways is crucial both 
to the ongoing effort to enhance the public’s ability to reach the coast in this area, but also to 
make it safe for people to do so. 
 
Further, failure to provide the required public access stairs from the State Parks parking lot to the 
Beaches and Harbors beach below has, for nearly three decades, deprived the public of 
reasonably safe and convenient access to the beach. As discussed above, when the Commission 
approved CDP 5-87-576, it found that allowing the construction of the hotel would remove a 
previously used point of public access to the beach. The Commission therefore conditioned the 
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CDP to require the owner of the Property to construct “not less than two” stairways on the 
adjacent public property. Although the hotel was built, the permit exercised and the historic 
public access to the beach in this location removed, the public stairways were never built by the 
owners of the hotel. The public have, in fact, suffered doubly by this long-term noncompliance; 
not only has the beach remained difficult or impossible to access at times, public funds have also 
been spent attempting to provide some types of access solutions through the years in an area that 
should have already had well-engineered stairs.  
 
The public has thus been deprived of both the access that was to be afforded by the two stairways 
and by the public resources associated with the various attempts at access solutions provided 
through the years. Finally, the existing stairs, the last attempt at providing some type of short-
term access solution to the difficulties with access the beach in this location, are damaged and 
closed; the public therefore does not have safe access to this portion of the coast (Exhibit 19).  
Not complying with permit requirements regarding access and performing additional 
unpermitted activities that negatively impact access, both constitute violations of the public 
access provisions of the permits and of the public access provisions of the Coastal Act.  

 
In addition to the negative effects that beach grooming and the placement of private amenities 
have on the ability of the public to use the lateral access easement, beach grooming and wrack 
removal can also have profound deleterious impacts on beach ecology. When wrack is removed 
from the beach so too is the food source upon which a variety of crabs, crustaceans, and 
shorebirds depend on as a food source. Removal of wrack has been shown to result in a 
concomitant loss in both biomass and biodiversity in the beach ecosystem.7  

c. The Consent Order is Consistent with Chapter 3 of the 
Coastal Act   

This Consent Order, attached to this staff report as Appendix A, is consistent with the resource 
protection policies found in Chapter 3 of the Coastal Act. This Consent Order requires and 
authorizes Respondents to, and Respondents have agreed to, among other things, finance and 
cause to be constructed two public-access-stairways pursuant to CDP 5-87-576. Further, the 
Consent Order requires Respondents to, and Respondents have agreed to, create additional public 
access improvements in the immediate area of the hotel. Construction of the public access 
stairways and implementation of the public access improvements undertaken in compliance with 
all requirements of this Consent Order will be compliant with Chapter 3 of the Coastal Act.  
Failure to provide the required public access would result in the continued loss of public access, 
inconsistent with the resource protection policies of the Coastal Act.  

Therefore, the Consent Orders are consistent with the Chapter 3 policies of the Coastal Act, and 
their issuance is consistent with Coastal Act Section 30810(b).  

F. BASIS FOR ISSUANCE OF ADMINISTRATIVE PENALTIES  

                                                 
7 Ecological Impacts of Beach Grooming on Exposed Sandy Beaches. J.E. Dugan, H.M Page, and A.M. Wenner. 
University of California, Santa Barbara. 2008.  
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1. STATUTORY PROVISIONS  

 
The statutory authority for imposition of administrative penalties is provided in Section 30821 of 
the Coastal Act, which states, in relevant part: 
 
 (a) In addition to any other penalties imposed pursuant to this division, a person,   
 including a landowner, who is in violation of the public access provisions of this division  
 is subject to an administrative civil penalty that may be imposed by the commission in an  
 amount not to exceed 75 percent of the amount of the maximum penalty authorized  
 pursuant to subdivision (b) of Section 30820 for each violation. The administrative civil  
 penalty may be assessed for each day the violation persists, but for no more than five  
 years. 
 
In addition, sections 30820 and 30822 create potential civil liability for violations of the 
Coastal Act more generally.  Section 30820(b) also provides for daily penalties, as 
follows: 
 

Any person who performs or undertakes development that is in violation of [the 
Coastal Act] or that is inconsistent with any coastal development permit 
previously issued by the commission . . . , when the person intentionally and 
knowingly performs or undertakes the development in violation of this division or 
inconsistent with any previously issued coastal development permit, may, in 
addition to any other penalties, be civilly liable . . . . in an amount which shall not 
be less than one thousand dollars ($1,000), nor more than fifteen thousand 
dollars ($15,000), per day for each day in which the violation persists. 

 
Through the proposed settlement, Respondents have agreed to resolve their financial 
liabilities under all of these sections of the Coastal Act and to resolve liabilities that 
accrued prior to their ownership of the property but for which they became equally 
responsible upon assuming ownership of the Property. 
  

2. APPLICATION TO FACTS  
Respondents’ property is covered by a permit containing conditions and provisions regarding 
access that have not been fulfilled, in violation of the access provisions of the CDP and the 
access provisions of the Coastal Act. As discussed in Section IV(B) above, the Commission 
found previously in issuing the relevant permit for this hotel, that in order to comply with 
Coastal Act policies on public access, special conditions were required to provide for 
construction of no fewer than two public access stairs on the adjacent public property and for the 
provision of a lateral access easement seaward of the hotel. The access violation at issue in this 
action consists of failure to construct the aforementioned required public access stairs and de 
facto privatization of a lateral public access easement on the beach in front of the Malibu Beach 
Inn and on State tidelands, by a prior owner, in contravention of the public access easement and 
of Special Condition 1 of CDP No. 5-87-576, through grading the beach flat and placement of 
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guest amenities and hosting private events on the beach with the effective result of dissuading 
public usage of said areas.  
 
The Commission found, in issuing CDP 5-87-576 that the public had had a long-standing ability 
to access the ocean across the parking lot adjacent to the Tonga Lei Inn and Don the 
Beachcomber Restaurant (Exhibit 20). The Commission further found that the proposed 
construction of the new hotel would eliminate this historic public access by covering 80% of the 
combined lot frontage with the hotel structure and the remaining 20% a walled parking area. In 
light of the lost public access that would otherwise result from the project, the Commission 
imposed Special Condition 3(g) on CDP 5-87-576 to ensure consistency with the Coastal Act. As 
discussed above, Special Condition 3(g) required;  
 

Final plans for no less than two stairways from the public beach parking lot to the public 
beach shall be approved by LA county Department of Beaches and constructed as part of 
this project. These stairways shall be reviewed by the Executive Director to ensure that 
extension beyond the present riprap is minimal. 

 
While a very rough plan received approval-in-concept in 1988 (Exhibit 24), no plans were 
finalized and the stairways were not constructed pursuant to Special Condition 3(g), despite the 
historic public access being eliminated by the construction of the hotel. As enumerated above, 
the area to which the required stairs were to provide access is heavily utilized for a diverse array 
of coastal recreational activities.  Instead, in order for the public to access the coast and ocean, 
the state has had to provide means for the public to access the area when the state has been 
financially able to do so, the public has had to climb down steep sections of riprap and sand, or 
has had to walk a great distance to access the area – none of which was envisioned by or is 
compliant with the conditions, including those regarding access, of the1987 permit.   
 
Further, the Commission issued the CDP subject to Special Condition 1, which required the 
owner to record an irrevocable Offer to Dedicate a lateral public access easement across the full 
width of all three parcels.  This OTD was duly recorded on November 17, 1987, and accepted on 
November 1, 2006, thereby establishing a valid lateral access easement as envisioned by the 
permit. Evidence indicates that, in violation of the public access easement and of Special 
Condition 1 of CDP No. 5-87-576, previous owners of the Malibu Beach Inn had engaged in the 
effective privatization of the beach through grading the beach flat and placement of guest 
amenities and hosting private events on the beach in the area covered by the public access 
easement with the effective result of dissuading public usage of said areas.  
 
Section 30210 of the Coastal Act provides that “In carrying out the requirement of Section 4 of 
Article X of the California Constitution, maximum access, which shall be conspicuously posted, 
and recreational opportunities shall be provided for all the people consistent with public safety 
needs and the need to protect public rights, rights of private property owners, and natural 
resource areas from overuse.” The ongoing failure to have constructed the beach access stairs 
has resulted in an inability of the public to safely and easily access the beach in an area where 
there had been access prior to the construction of the Malibu Beach Inn; the owners of the 
Malibu Beach Inn have long benefited from the terms of the permit without having to comply 
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with the corresponding burdens to provide access in kind. Further, the cumulative effects of the 
beach grooming, guest amenities and private events on the beach in the lateral access easement 
means that even if a member of the public were to be able to clamber down to the beach, they 
would feel dissuaded from traversing in front of the hotel despite their right to do so, thus further 
limiting public access. The unpermitted development at issue in this action is therefore an 
ongoing violation of public access provisions of the Sections 30210 and 30211 of the Coastal 
Ac; Section 30821 of the Coastal Act is therefore applicable.  
 

a) Section 30821(h) Notice 

 
Under 30821(h) of the Coastal Act, under certain circumstances, imposition of administrative 
penalties may be avoided when a violation is corrected within 30 days of written notification 
from the Commission regarding the violation. Section 30821(h) is inapplicable to the matter at 
hand.  There are three requirements for 30821(h) to apply that are not met here: 1) the violation 
must be remedied within 30 days of notice, 2) the violation must not be a violation of permit 
conditions, and 3) the violation must be able to be resolved without requiring additional 
development that would require Coastal Act authorization. None of these are applicable here.  
Respondents were notified of the persistence of the violation(s) on their newly acquired property 
on April 1, 2015, and notice of the potential applicability of Section 30821 was provided on 
October 9, 2015 – any 30-day period since that date has long since run, though it is clear the 
Respondents have made every effort to work with staff over the last several months to fully 
resolve this matter and have done so cooperatively and amicably. Further, this action is to 
enforce the terms and conditions of CDP 5-87-576, with which have been heretofore 
uncomplied; 30821(h) cure is not available for permit violations. Finally, since the violation at 
issue is the failure to construct two public access stairways, resolving this matter would 
necessarily involve additional development that would require Coastal Act authorization; 
30821(h) does not apply to this matter.  
 
Additionally, Section 30821(f) of the Coastal Act states: 
 

(f) In enacting this section, it is the intent of the Legislature to ensure that 
unintentional, minor violations of this division that only cause de minimis harm 
will not lead to the imposition of administrative penalties if the violator has acted 
expeditiously to correct the violation. 

 
Section 30821(f) is inapplicable in this case. As discussed above and more fully below, the 
failure to provide the required stairs is significant both because it was an essential access 
requirement of the permit, and because loss of access is very significant under the Coastal Act.  
Therefore, the violation cannot be considered to have resulted in “de minimis” harm to the 
public.   
 

b) Penalty Amount  
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Pursuant to Section 30821(a) of the Coastal Act, the Commission may impose penalties in “an 
amount not to exceed 75 percent of the amount of the maximum penalty authorized pursuant to 
subdivision (b) of Section 30820 for each violation.” 30820 (b) authorizes civil penalties that 
“shall not be less than one thousand dollars ($1,000), not more than fifteen thousand dollars 
($15,000), per day for each day in which the violation persists.”8 Therefore, the Commission 
may authorize penalties in a range up to $11,250 per day for each violation.  
 
Section 30821(a) sets forth the time for which the penalty may be collected by specifying that the 
“administrative civil penalty may be assessed for each day the violation persists, but for no more 
than five years.” In this case, the violation has persisted since 1987, decades longer than the five 
years for which the statute provides penalties. Commission staff is recommending that the time 
period in this case be calculated from July 1, 2014 – the effective date of Section 30821--to the 
date of this Commission hearing (December 8, 2016). The recommended period is therefore 
currently 891 days.  The Commission could thus impose penalties at a rate of $11,250 per day 
for 891 days for a total penalty of $10,035,000.9  
 
As discussed immediately below, Commission staff has considered the various factors as 
required under the Coastal Act in negotiating a settlement proposal for the Commission’s 
approval.  Given the context of this as a settlement, the penalty amount in the proposed 
settlement is a total of $925,000, which is comprised of a suite of payments to the VRA, MRCA, 
and a public access project.  
 
For background, we also provide an analysis of the factors in Section 30821(c) as they would 
apply to an access violation here.  Under Section 30821(c), in determining the amount of 
administrative penalty to impose, “the commission shall take into account the factors set forth in 
subdivision (c) of Section 30820.” 
30820(c), the Coastal Act states: 
 

In determining the amount of civil liability, the following factors shall be 
considered:  
(1)   The nature, circumstance, extent, and gravity of the violation.  
(2)  Whether the violation is susceptible to restoration or other remedial 

measures.  
(3)   The sensitivity of the resource affected by the violation.  
(4)   The cost to the state of bringing the action.  
(5)  With respect to the violator, any voluntary restoration or remedial 

measures undertaken, any prior history of violations, the degree of 
culpability, economic profits, if any, resulting from, or expected to result 

                                                 
8 There are multiple Coastal Act violations on this property, some of which are potentially applicable violations of 
the public access provisions of the Coastal Act. For the purposes of this administrative penalty hearing, however, 
Commission staff is recommending only one violation be used for the determination of this penalty amount – the 
failure to construct the public stairways pursuant to Special Condition 3(g).  
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as a consequence of, the violation, and such other matters as justice may 
require. 

 
Applying the factors of Section 30820(c)(1) and (3), the violation at hand should warrant the 
imposition of substantial civil liability; the property has been in violation of its underlying CDP 
for over 30 years, and the violation has meant that the public has been at times completely unable 
to safely access a public beach. Further, the State has had to expend its limited resources in order 
to provide access where it should have already existed had the CDP been complied with.  
 
Moreover, the resource affected by the violation—access—is a scarce and important resource 
across the State, and in this coastal region in particular. Public access is extremely limited in Los 
Angeles County in general, and in the Malibu area in particular. A Commission staff report on 
Commission recorded vertical accessways for the Commission in 201210, found that at the end of 
2011 there had been 34 accessways recorded in Los Angeles County under Commission required 
actions such as CDPs, yet only 13 had been opened and constructed for public use. In the city of 
Malibu, the Commission permit actions have resulted in the recordation of 29 vertical public 
access easements, but only nine11 are open at this time and 21 remain closed. At the same time, 
almost all of the Malibu coastline, which covers approximately twenty-one miles of coastline, 
has been developed for private residences, limiting any visual coastal access and preventing any 
coastal public access unless through recorded easements or, in some limited cases, state 
ownership.  This access violation is particularly impactful in light of the fact that the 
Commission allowed the applicant to eliminate a longstanding swath of public access to 
construct the Malibu Beach Inn in exchange for the construction of the public stairways. The 
access was eliminated immediately but the stairs were never made available to the public.  
 
The costs to the state have not been significant relative to other enforcement resolutions; much of 
the time and effort that has been expended has been spent coordinating with the relevant State 
and local entities to ensure that the stairs could be constructed on the public property as required. 
Commission staff was made aware of this violation when the then-owners (MBIPCH LLC) 
submitted a CDP application in 2009 seeking to amend the underlying permit; this resulted in a 
comprehensive review of the property and permit. Once the violation was discovered, permit and 
enforcement staff coordinated and attempted to work with MBIPCH LLC to resolve the matter. 
When this endeavor proved fruitless, the matter was transferred to enforcement, however due to 
staffing constraints and the demonstrated intractability of MBIPCH LLC, further work was not 
then undertaken.  
 
Once Respondents purchased the property at the beginning of 2015, and were contacted by staff 
in April of the same year, Respondents immediately agreed to work to resolve the matter. The 
intervening time has been spent defining the parameters of the compliance obligations, 
negotiating settlement documents, working with relevant agencies to ensure that work could be 
performed on the public property to construct the stairs, and working with engineers to begin the 
design process. While this has in fact required significant staff time, it has been time dedicated to 
                                                 
10 http://documents.coastal.ca.gov/reports/2012/1/Th5-1-2012.pdf 
11 At the time the report was given eight had been open; since that time the Ackerberg accesway has been 
made available to the public.  
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ascertaining the method and manner of compliance given the fact that construction of the public 
stairways is to be done on public property and the construction needs to be coordinated with a 
variety of entities and should not be construed against Respondents. In calculating the penalty 
amount the immediacy with which Respondents agreed to comply with the Coastal Act and 
engage in the resolution process weighs heavily towards the diminution of the penalty.   
 
An additional mitigating factor considered in the calculation of the penalty is Respondents’ lack 
of culpability; Respondents have asserted that they purchased the property based upon a good 
faith belief that the condition of CDP 5-87-576 requiring construction of the stairs was deemed 
satisfied or waived, and had been led to believe by the prior owner that the condition would not 
be enforced. Respondents’ purchase of the property was finalized February 2015; in April 2015 
Commission enforcement staff contacted Respondents to provide notice of the newly acquired 
violations. Although current property owners are responsible for complying with the Coastal Act 
and all permit conditions on their property, here Respondents only maintained the property in a 
state of violation for short of a month prior to being contacted by staff; at which point they 
agreed to enter into the process with staff to begin resolution of the matter.   They were willing to 
resolve all of the attendant responsibilities of the permit and for violations thereof.  
 
Also factored into the consideration of the penalty calculation is Section 30820(c)(2), which cuts 
both ways here; the violation is susceptible to restoration and moving forward two new stairs can 
and will be built.  On the other hand, there are many years of public access losses that can never 
be recovered.  We note, however, that Respondents have agreed, through the Consent 
Agreement, to design and finance the stairs and have been working to ensure that the stairs can 
be built as soon as possible.  
 
In sum, while the violation is significant, Respondents are very recent purchasers of the property 
and have worked with staff to very quickly rectify the violation after having the violation 
brought to their attention. Therefore, staff has recommended a penalty amount of $925,000, 
which will be split into three components: $300,000 to MRCA for operation, maintenance, and 
costs associated with the public accessways, $425,000 for the signalized crosswalk project, and 
$200,000 penalty to the Violation Remediation Account. 

 
G. CALIFORNIA ENVIRONMENTAL QUALITY ACT  

The Commission finds that issuance of this Consent Order and Consent Administrative Penalty 
Action, to compel the removal of the Unpermitted Development and implementation of these 
Consent Orders are exempt from the requirements of the California Environmental Quality Act 
of 1970 (CEQA), Cal. Pub. Res. Code §§ 21000 et seq., for the following reasons. First, the 
CEQA statute (section 21084) provides for the identification of “classes of projects that have 
been determined not to have a significant effect on the environment and that shall be exempt 
from [CEQA].” The CEQA Guidelines (which, like the Commission’s regulations, are codified 
in 14 CCR) provide the list of such projects, which are known as “categorical exemptions,” in 
Article 19 (14 CCR §§ 15300 et seq.). Because this is an enforcement action designed to protect 
and restore public access to the coast: the exemption applies here covering enforcement actions 
by regulatory agencies (14 CCR § 15321).  
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Secondly, although the CEQA Guidelines provide for exceptions to the application of these 
categorical exemptions (14 CCR § 15300.2), the Commission finds that none of those exceptions 
applies here. Section 15300.2(c), in particular, states that:  

A categorical exemption shall not be used for an activity where there is a reasonable possibility 
that the activity will have a significant effect on the environment due to unusual circumstances.  

CEQA defines the phrase “significant effect on the environment” (in Section 21068) to mean “a 
substantial, or potentially substantial, adverse change in the environment.” This Consent Order is 
designed to protect the environment, and it contains provisions to ensure, and to allow the 
Executive Director to ensure, that it is implemented in a manner that will protect the 
environment. Thus, this action will not have any significant effect on the environment, within the 
meaning of CEQA, and the exception to the categorical exemptions listed in 14 CCR section 
15300.2(c) does not apply. An independent but equally sufficient reason why that exception in 
section 15300.2(c) does not apply is that this case does not involve any “unusual circumstances” 
within the meaning of that section, in that it has no significant feature that would distinguish it 
from other activities in the exempt classes listed above. This case is a typical Commission 
enforcement action to protect and restore the environment and natural resources.  

In sum, given the nature of this matter as an enforcement action to protect and restore public 
access, and since there is no reasonable possibility that it will result in any significant adverse 
change in the environment, it is categorically exempt from CEQA.  

H. SUMMARY OF FINDINGS OF FACT  
 

1. Mani MBI DE, LLC, purchased the Malibu Beach Inn February 2015 from MBIPCH 
LLC. MBIPCH LLC was the owner of the Malibu Beach Inn at the time Commission 
enforcement staff commenced investigation of the Coastal Act violations at issue in this 
hearing.  
 

2. Mani MBI DE, LLC, as current owner of the Malibu Beach Inn, is an appropriate party to 
this proposed Consent Agreement by virtue of joint and several liability for both 
landowners and those who undertake Unpermitted Development under the Coastal Act.  

 
3. The Malibu Beach Inn is located at 22878 Pacific Coast Highway, Los Angeles County, 

CA, and is identified by Los Angeles County Assessor’s Office as APNs 4452-005-029, 
4452-005-030, and 4452-005-031, all of which are entirely situated in the Coastal Zone.  

 
4. The Commission found, in its approval of Coastal Development Permit (CDP) 5-87-576, 

which authorized the construction of the Malibu Beach Inn, that construction of the hotel 
would result in the loss of a historically used access point to the coast.  
 

5. In its approval of CDP 5-87-576, the Commission found the project consistent with the 
Coastal Act and approved the CDP because it contained a number of permit conditions 
designed to protect public access and viewsheds; including the requirement that not less 
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than two public stairways be constructed on the adjacent public property, that 20% of the 
Property would be open for public views, and that the applicant would record an OTD for 
lateral public access, among other things.  
 

6. Coastal Act Section 30810 authorizes the Commission to issue a cease and desist order 
when the Commission determines that any person has undertaken, or is threatening to 
undertake, any activity that (1) requires a permit from the Commission without securing a 
permit or (2) is inconsistent with any permit previously issued by the Commission.  
 

7. Unpermitted development and development inconsistent with the CDP has occurred on 
the Property. Therefore, the jurisdictional requirements for the issuance of a cease and 
desist order have been met.  

 
8. The work to be performed under this Consent Order, if completed in compliance with the 

Consent Order and the plan(s) required therein, will be consistent with Chapter 3 of the 
Coastal Act.  

 
9. The statutory authority for imposition of administrative penalties is provided in Section 

30821 of the Coastal Act. Sections 30820 and 30822 of the Coastal create potential civil 
liability for violations of the Coastal Act more generally.   

 
10. As stated in #7, above, unpermitted development and development inconsistent with a 

CDP has occurred on the Property, which is owned by Respondents. These actions are 
also inconsistent with the public access provisions of the Coastal Act and therefore 
subject Respondents to penalties under 30821 of the Coastal Act, in addition to other civil 
liabilities that occurred prior to their ownership. Through the Consent Agreement, 
Respondents have agreed to resolve their financial liabilities under all of these sections of 
the Coastal Act and to resolve liabilities that also accrued prior to their ownership of the 
property. 
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APPROXIMATE LOCATION OF PUBLIC ACCESS POINTS ON CARBON BEACH
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PUBLIC PROPERTY UPCOAST OF MALIBU BEACH INN
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Noah Greer , Contract Planner 

CJ Amstrup, AICP, Planning Manage i
Victor Peterson , Environmental and C m unity Development Dire

May 25, 2006 Meeting date: June 19 , 2006

To:

Prepared by:

Reviewed by:

Approved by:

Date prepared:

Subject: Coastal Development Permit 06-011 and Conditional Use Permit No.
06-001 - An application for the construction of a new, alternative

onsite wastewater treatment system, the construction of a porte-
cochere addition and an interior remodel to create anew dininQ area
within an existinQ hotel.

Application Number:

Application Filing Date:
Applicant:
Owner:
Location:
APN:
Zoning:

Coastal Development Permit No. 06-011
Conditional Use Permit No. 06-001
February 9 2006
Lynn Heacox, The Land & Water Company
MBI PCH , LLC
22878 Pacific Coast Highway
4452-005-029 4452-005-030 4452-005-031
Commercial Visitor Serving - 2 (CV-

RECOMMENDED ACTION: Adopt Planning Commission Resolution No. 06-
(Attachment 1) approving Conditional Use Permit (CUP) No. 06-001 and Coastal
Development Permit (CDP) 06-011 to construct a new porte-cochere at the entrance to
an existing hotel and a remodel to create a new dining area within the existing Malibu
Beach Inn lobby. Additionally, the application includes a new alternative onsite
wastewater treatment system (AOWTS) and is located at 22878 Pacific Coast Highway
within the Commercial Visitor Serving (CV-2) zoning district.

DISCUSSION: The issue before the Planning Commission is whether to adopt Planning
Commission Resolution No. 06-46 approving CUP No. 06-001 and CDP No. 06-011.
Pursuant to Malibu Municipal Code (M. ) Chapter 17. , the applicant is requesting
that the City grant a CUP to allow a restaurant use within the existing Malibu Beach Inn
hotel. No change in the existing footprint is proposed. Additionally, the applicant isPage 1 of 18 Agenda Item 6.
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requesting approval of a CDP to permit the construction of a new porte-cochere at the
hotel entrance and a new alternative onsite wastewater treatment system (AOWTS).

The proposed construction is part of a multi-stage renovation intended to upgrade the
appearance and rating of the existing hotel. Numerous other interior and cosmetic
exterior improvements are being processed under separate permits. Furthermore , onsite
landscaping is being improved.

Chronoloav of Proiect

On October 15 , 1987 , the California Coastal Commission approved CDP No. 5-87-576
for the construction of the existing 47 -room hotel with 52 parking spaces (including valet
spaces). This existing structure is considered legal non-conforming as to setbacks

parking and development area.

On August 25 , 2005 , a Pre-Application (PA 05-054) was filed with the Planning Division
for review and comment. This pre-application addressed a potential lobby remodel
exterior refinishing, and various structural additions. In response , staff provided general
development standard information to the applicant.

On March 16 , 2006 , Emergency Coastal Development Permit (ECDP) No. 05-055 was
approved to permit the installation of a new alternative onsite wastewater treatment
system to replace a failed onsite wastewater treatment system.

On February 9, 2006 , an application for a Conditional Use Permit and Coastal
Development Permit was submitted to permit the construction of the porte-cochere
kitchen and dining area.

On May 3 , 2006 , this application was revised to include the required follow-up permitting
for the AOWTS approved under ECDP No. 05-055.

On May 7 2006 , the application was deemed complete.

On May 25 , 2006 , a Notice of Public Hearing was published in a newspaper of general
circulation within the City of Malibu. In addition , on May 24 , 2006 a Notice of Public
Hearing was mailed to all property owners and occupants within a 500-foot radius of the
subject property. Attachment 7 (Public Hearing / Mailing Notice)

Surroundina land Use and Settina

The 46 610 square foot property is located on a beachfront parcel immediately east of
the Malibu Pier parking area (the property boundaries extend into the beach and ocean;
the area of improved property is approximately 26 230 square feet). Consistent with the
Coastal Commission s 1987 approval , the lot is developed with a hotel of approximately

165 square feet with 52 on-site parking spaces , including valet spaces. Portions of thePage 2 of 18 Agenda Item 6.
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structure are cantilevered or extend toward the sea on piers. The structure is protected
from wave action and erosion by a rock revetment that is contiguous with adjacent
properties. A concrete staircase provides hotel patrons with access to the beach , while
public access is available at the public parking lot immediately west of the building.

Properties in the immediate area are developed with a combination of recreational
residential and commercial uses. The project site is located at the western edge of a
dense commercial and residential corridor along the southern side of Pacific Coast
Highway (PC H). The property is bounded on the north by Pacific Coast Highway, on the
west by a public parking lot next to Malibu Pier, on the south by Carbon Beach and on
the east by a two-story condominium complex. The hotel is accessible via a driveway
directly off of PCH. The subject parcel is approximately 283 feet in width and is
developed with a building approximately 206 feet wide.

Proiect Description

Below is a detailed description of the proposed new dining area , porte-cochere and
septic system.

The proposed remodeling of the lobby wil accommodate the construction of a 196
square foot kitchen and a dining area with approximately 42 seats. A total of 563 square
feet of indoor and outdoor seating is proposed. Outdoor seating would be located on the
existing patio at the beach-facing side of the building. The restaurant is intended to serve
guests of the hotel and their invitees only (conditions 2 and 15) restricts use of the
restaurant accordingly). The proposed hours of operation are from 6 a. m. to 11 p.
daily (condition 16). When the dining area is closed a limited menu of prepared items wil
be available to serve hotel guests. There is no live music proposed. Recorded music wil
be played in the service area. Alcohol (beer, wine and distilled spirits) wil be served in
accordance with the existing liquor license (Type 70 - General On-Sale Restrictive
Service). There will be no separate bar area. The restaurant use will not require any
change in the existing footprint. Six additional valet parking spaces wil be provided
within the existing parking lot (condition 17). The requested CUP applies only to the
proposed restaurant use and is not necessary to permit the new porte-cochere or septic
system.

The proposed porte-cochere would be located at the hotel's main entrance and would
project out from the existing structure , straddling the existing driveway. The structure
would not be located any nearer the street than the existing west wing of the building and
would not exceed 26-feet in width and 21-feet , six- inches in height. Consistent with the
Fire Department's approval , 13-feet, six-inches of clearance would be provided
underneath the structure. Three-dimensional renderings of the porte-cochere are
included as attachment 3 to this report.

The proposed septic system is a closed-top alternative onsite wastewater treatment
system , including a 5 000 gallon grease trap, a 6 000 gallon septic tank , a 5 000 gallonPage 3 of 18 Agenda Item 6.
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treatment tank , a 6 000 gallon dosing tank and a final treatment tank of 15 000 gallons.
The system has been reviewed and preliminarily approved by Andrew Sheldon , the

City s Environmental Health Specialist (this AOWTS was previously approved under
ECDP No. 05-055 on March 16 , 2006.

local Coastal Proaram

The Malibu LCP consists of a Land Use Plan (LUP) and a Local Implementation Plan
(LIP). The LUP contains programs and policies to implement the California Coastal Act
in Malibu. The LIP , which carries out the policies of the LUP, contains specific
regulations to which projects requiring a CDP must adhere.

Staff reviewed the project for conformance with the following twelve sections of the LIP:
(1) Zoning; (2) Grading; (3) Archaeological/Cultural Resources; (4) General Coastal
Development Permit (CDP); (5) Environmentally Sensitive Habitat (ESHA); (6) Native
Tree Protection; (7) Scenic , Visual and Hilside Protection; (8) Transfer of Development
Credits; (9) Hazards; (10) Shoreline and Bluff Development; (11) Public Access; and (12)
Land Division.

ANAL YSIS

Section 17.28.030(A) of the M. C. conditionally permits restaurants in the Visitor-
Serving Commercial (CV-2) zone district. There wil be no amplified music or live
entertainment.

The existing structure was legally permitted without the number of parking spaces that
would be required today for a new hotel. Pursuant to Section 17.48.030 of the M.
however

, "

For additions to existing development , the increased parking requirement shall
be based only on the addition." For a restaurant use within a hotel , one parking space
must be provided for each 100 square feet of dining area. The proposed dining area of
approximately 563 square feet requires six additional parking spaces. These six spaces
can be provided on site via the previously-approved valet parking arrangement , which
includes tandem , or stacked , parking spaces.

The western portion of the existing hotel was legally permitted within the required front
yard setback. The proposed porte-cochere would not extend past the existing structure
and would be consistent with the established legal nonconforming setbacks. Due to the
location and design of the three-story hotel , there is no potential for any public views
across the developed portion of the site.

Existing utilities serve the site. With approval and installation of the proposed new septic
system , all required services are available to service the hotel and restaurant.

As shown in Table 2 , with approval of the Conditional Use Permit request , the proposed
project complies with the LCP development standards. Staff visited the site and reviewedPage 4 of 18 Agenda Item 6.
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three-dimensional renderings of the proposed porte-cochere to analyze the appearance
of the proposed addition. As previously mentioned , there is no potential for the porte-
cochere to block public views across the site. The maximum height of 21-feet , six-inches
conforms to the allowed height for beachfront commercial properties. The proposed
porte-cochere does not impact the allowed Floor Area Ratio of the site. Pursuant to
Chapter 2 of the LIP , floor area is calculated from the interior face of exterior walls and
specifically excludes vehicular loading space and maneuvering areas. The project is
consistent with all applicable LCP codes , standards , goals , and policies. (Please see
Attachment 7 , Department Review Sheets , for agency review/conditions.

Table 2 - lCP Zoning Conformance
Develo ment Re uirement Allowed Proposed II Comments
SETBACKS

Front Yard Avg. of Legal
neighbors Non-Conforming
20' 0" max

Rear Yard Stringline Rule No Change Legal
Non-Conformina

Side Yard 10% (west)

--. ;

Complies1:)0 "

Side Yard 1 0% (east) Legal
(0' 0" Existina) Non-Conformina

PARKING - Hotel Approx. 1 52 spaces Legal
(2 spaces per room and one spaces Non-Conforming
space per employee)

PARKING - Restaurant 6 spaces . 6 additional Complies
(One space per 100 sq.ft. of spaces
dinina area)

Floor Area Ratio (15%) Approx. No Change Legal
935 sq. ft. (22 165 sq. ft. Non-Conforming

Table 2 provides a summary of development standards (pursuant to LIP Sections 3.5 and 3.6) and indicates the
project's compliance with these standards. The project complies with the applicable development standards.

Findings

The proposed project has been reviewed for conformance with the LCP by the Planning
Division staff, the City Biologist, City Environmental Health Specialist , City Geologist
City Public Works Department and the Los Angeles County Fire Department (LACFD).
Staff has determined that , subject to the proposed conditions of approval , the project
conforms to the LCP. Based upon the foregoing evidence contained within the record
and pursuant to LIP Section 13. , the five required findings are discussed below.
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Conditional Use Permit (M. C. Sec ion 17.661

The applicant is requesting a CUP to allow a restaurant within an existing hotel on a
parcel zoned CV-2. Pursuant to M. C. Section 17.66.080 , the Planning Commission
may approve , deny and/or modify an application for a CUP in whole or in part, with or
without conditions , provided that it makes all of the following findings of fact. The CUP
can be supported based on the findings below:

Finding 1. The proposed use is one that is conditionally permitted within the
subject zone and complies with the intent of all of the applicable provisions of
Title 17 of the Malibu Municipal Code.

The proposed restaurant is a conditionally permitted use in the CV-2 zoning district. The
project has been conditioned to comply with all applicable provisions of the M.

Finding 2. The proposed use would not impair the integrity and character of the
zoning district in which it is located.

The proposed restaurant is a commercial use that would serve visiting hotel patrons and
their invitees. This use is consistent with the integrity and character of the Visitor-Serving
Commercial zone district.

Finding 3. The subject site is physically suitable for the type of land use beingproposed. 
The proposed restaurant would be located entirely within the existing hotel building and
requires only .interior renovations. As the restaurant would serve only hotel guests and
their invitees , the increased intensity of use is considered minor. The additional required
parking spaces can be provided onsite and the proposed new septic system is designed
to accommodate the increased load from a restaurant kitchen. The site is suitable for the
type of land use proposed.

Finding 4. The proposed use is compatible with the land uses presently on the
subject property and in the surrounding neighborhood.

The subject property is presently developed with a hotel and is surrounded by both
commercial and residential uses. The restaurant use would service patrons of the hotel
and is compatible with the surrounding neighborhood.

Finding 5. The proposed use would be compatible with existing and future land
uses within the zoning district and the general area in which the proposed use is
to be located.
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The proposed use is compatible with existing and future land uses within the zoning
district and the general area in which the proposed use is to be located in that the
surrounding land uses comprise residential , commercial and visitor-serving uses.

Finding 6. There would be adequate provisions for water, sanitation , and public
utilties and services to ensure that the proposed use would not be detrimental to
public health and safety and the project does not affect solar access or adversely
impact existing public and private views , as defined by the staff.

Existing utilties wil serve the proposed project. Since the proposed restaurant is
restricted for the use of hotel guests and invitees only, no significant impacts on City
services are anticipated. The proposed conditional use permit has been conditioned to
limit the hours of operation from 6am-11 pm daily.

The proposed restaurant will not create any shade or shadow impacts that would impede
solar access. The existing structure would not change under this application. The
proposed use wil not impact public or private views.

Finding 7. There would be adequate provisions for public access to serve the
subject proposal.

As proposed and conditioned , the proposed restaurant will not serve the general public.
Only hotel guests and their invitees would be able to use the facilities. Adequate valet
parking would be provided on the property. It is not anticipated that the change in use
would negatively impact public pedestrian or vehicular circulation.

Finding 8. The proposed use is consistent with the goals, objectives , policies , and
general land uses of the General Plan.

The use is a conditionally permitted commercial use in the CV- District and, as
conditioned , is consistent with the goals , objectives and policies of the General Plan.

Finding 9. The proposed project complies with all applicable requirements of state
and local law.

The proposed project will comply with all applicable requirements of State and local law
and is conditioned to comply with any relevant approvals , permits and licenses from the
City of Malibu and other related agencies such as the Department of Alcohol Beverage
Control (ABC).

Finding 10. The proposed use would not be detrimental to the public interest,
health , safety, convenience or welfare.

The proposed restaurant will not be detrimental to the public interest, health , safety,
convenience or welfare.
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Finding 11. If the project is located in an area determined by the City to be at risk
from earth movement, flooding or liquefaction, there is clear and compellng
evidence that the proposed development is not at risk from these hazards.

The project wil not be at risk from earth movement and flood hazards since the
application only involves a change in use and interior renovations at an existing,
developed property. The building footprint and envelope wil not change; therefore , there
is no new impact related to earth movement or liquefaction.

General Coas Development Permit (lCP - Chap er 131

Pursuant to LIP Section 13. , the following four findings need to be made on all coastal
development permits.

Finding 1. That the project as described in the application and accompanying
materials, as modified by any conditions of approval , conforms with the certified
City of Malibu local Coastal Program.

The project, as conditioned, conforms to the certified City of Malibu Local Coastal
Program (LCP) and the required development standards (see Table 2).

Finding 2. The project is located between the first public road and the sea. The
project conforms to the public access and recreation policies of Chapter 3 of the
Coastal Act of 1976 (commencing with Sections 30200 of the Public Resources
Code).

The project is located between the first public road and the sea. The proposed change
in use and interior renovations would not hinder public recreation or coastal access.
Pursuant to the Coastal Commission s 1987 approval of the project , public beach access
was provided at the public beach immediately west of the subject property.

Additional public access is located further west at Surfrider Beach. A vertical access
easement has been recorded approximately 330 feet east of the Malibu Beach Inn and
an existing vertical access way is located approximately 1 000 east of the subject
property. The project conforms to the public access and recreation policies of Chapter 3
of the Coastal Act of 1976 (commencing with Sections 30200 of the Public Resources
Code).

Finding 3. The project is the least environmentally damaging alternative.

The proposed project will not result in any adverse impacts to environmental resources. As
discussed later in this report , the project has been found to be exempt from the requirements of
the California Environmental Quality Act (cEQA). Pursuant to the preliminary approval of City
Environmental Health , the proposed septic system is capable of treating the proposed increased
sewage load. There are no further feasible alternatives that would further reduce any impacts on
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the environment. The project complies with the size , height and parking requirements of the
LCP and the MMe.

There are four alternatives that were considered to determine the least environmentally
damaging.

1. No Project - The "no project" alternative would avoid any change in the project site
and hence , any potential impacts to the environment. However, the proposed project
would not generate any impacts to the environment and includes the replacement of a
failing septic system. This component of the project is environmentally superior to the
no project" alternative.

2. No porte-cochere - Due to the location of the existing three-story hotel behind the
proposed location of the porte-cochere , there are no potential impacts to visual
resources that would be reduced or eliminated by removing the porte-cochere from the
proposal. For this reason , the "no porte-cochere" alternative is not an environmentally
superior alternative.

3. Larger project - Any additions to the habitable square footage of the existing hotel or
to the existing foundation and rock revetment would potentially generate significant
adverse environmental impacts. For this reason , a larger project would have been more
environmentally damaging, and structural additions were limited to the proposed porte-
cochere.

4. Proposed Project - The subject parcel is in an existing residential and commercial
neighborhood where buildings are of similar size and bulk. Due to the location of the
proposed porte-cochere in front of the existing three-story hotel , there are no potential
impacts to visual resources. The proposed septic system replacement wil be an
improvement over the existing failed system and has been designed to treat the
additional septic load generated by the proposed restaurant. This alternative involves no
change in the existing foundation or rock .revetment and has been designed to avoid any
potential impacts to the physical environment.

For the reasons stated above, the project is the least environmentally damaging
alternative.

Finding 4. If the project is located in or adjacent to an environmentally sensitive
habitat area pursuant to Chapter 4 of the Malibu LIP (ESHA Overlay), that the
project conforms with the recommendations of the Environmental Review Board
or if it does not conform with the recommendations, findings explaining why it is
not feasible to take the recommended action.

The project is not located in or adjacent to any environmentally sensitive habitat areas.
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Environmentally Sensiljve Hab tat Area Overlay (LiP - Chap

The project is not located in or adjacent to any environmentally sensitive habitat areas.
Therefore , these findings have not been made.

.Nive Tree Protection Ordinance (LiP - Chapter 5)

There are no native trees located on the project site. No adjacent trees wil be removed
in order to accommodate development or fuel modification. Therefore , according to
Section 5. , the native tree findings are not applicable.

Scenic Visual and Hilside Resource Protec ion Ordinance (LiP - Chapter 6\

The Scenic, Visual and Hilside Resource Protection Ordinance governs those CDP
applications concerning any parcel of land that is located along, within , provides views to
or is visible from any scenic area , scenic road , or public viewing area. The project site is
located between Pacific Coast Highway and the ocean and the proposed new porte-
cochere would be highly visible from Pacific Coast Highway.

The proposed porte-cochere would not extend past the existing structure and would be
consistent with the established legal nonconforming setbacks. While the majority of the
site is developed with a three-story hotel , the westernmost 56. 1 feet of the property
comprise a parking lot. Public blue-water ocean views extend from Pacific Coast
highway across this portion of the site. Due to the location and design of the three-story
hotel immediately behind the proposed porte-cochere , there is no potential for any
impacts to the existing view corridor. The maximum structure height of 21-feet, six-
inches conforms to the maximum allowable height on beachfront commercially-zoned
parcels. Three-dimensional renderings were provided by the applicant to demonstrate
the project's size , bulk , scale and potential for visual impacts (attachment 3).

The project complies with LIP height requirements and no impacts on scenic and/or
visual resources are anticipated. The Scenic, Visual and Hillside Resource Protection
Ordinance Findings , as set forth in LIP Section 6.4 , support the proposed project , as
follows:

Finding 1. The project, as proposed , wil have no significant adverse scenic or
visual impacts due to project design , location on the site or other reasons.

LIP Section 6.5(E) requires a contiguous view corridor (20 percent of the lineal frontage
of the lot) for new development located on the ocean side of public roads , where
necessary to provide public ocean views across the site. Consistent with the Coastal
Commission s 1987 permit, the westernmost 56. feet of the property provide a
contiguous view corridor. This corridor comprises approximately 19.85 percent of the
lineal frontage of the lot. Though slightly under the standard view corridor requirement
this situation is considered legal non-conforming.
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The proposed restaurant use wil not adversely affect scenic resources. As mentioned
above , the proposed porte-cochere wil have no adverse scenic or visual impacts and
wil not require construction within the existing view corridor. Therefore, no potentially

significant impacts on scenic or visual resources are anticipated.

Finding 2. The project, as conditioned , wil not have significant adverse scenic or
visual impacts due to required project modifications, landscaping or other
conditions.

The proposed location of the porte-cochere is consistent with existing legal non-
conforming setbacks and will not result in any adverse visual impacts. Anticipated future
landscape enhancements wil not adversely impact visual resources and the project has
been conditioned to ensure views across the westernmost portion of the site are
maintained (see condition 19). The project wil be compatible with the architectural
character of the surrounding neighborhood. Therefore, the project wil not have any
significant adverse scenic or visual impacts due to project modifications, new
landscaping or other conditions.

Finding 3. The project, as proposed or as conditioned is the least
environmentally damaging alternative.

As discussed in Section B. General Coastal Development Permit , Finding C of this
report, the proposed project, as conditioned , is the least environmentally damaging
alternative.

Finding 4. There are no feasible alternatives to development that would avoid or
substantially lessen any significant adverse impacts on scenic and visual
resources.

As discussed in Section E. Scenic Visual and Hilside Protection , Findings A and B
above , the proposed project wil not result in any significant adverse impacts to scenic
and visual resources.

Finding 5. Development in a specific location on the site may have adverse scenic
and visual impacts but wil eliminate, minimize or otherwise contribute to
conformance to sensitive resource protection policies contained in the certified
lCP.

As discussed in Section C. Environmentally Sensitive Habitat Area , above , the project is
not located in or adjacent to any sensitive environmental resources. As discussed in
Section E. Scenic Visual and Hilside Protection , Findings A and B , above , the proposed
project wil not result in any significant adverse impacts to scenic and visual resources.
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Transfer of Development Credits (LiP - Chapter 7),

Pursuant to Malibu LIP Section 7. , transfers of development credits only apply to land
division and/or new multi-family development in specified zoning districts. The proposed
CUP and CDP do not involve land division or multi-family development. Therefore , LIP
Chapter 7 does not apply.

Hazards (bP - Chapter 9),

The project was analyzed by staff for the hazards listed in the LIP Section 9.
The proposed restaurant use , new porte-cochere and septic system have been deemed
consistent with all relevant policies and regulations by the City Geologist, the City
Environmental Health Specialist , the City Public Works Department and the Los Angeles
County Fire Department. Pursuant to this review , the project wil not result in potentially
significant adverse impacts to on-site stability or structural integrity. Therefore , according
to LIP Section 9. , LCP hazard findings need not be made.

Shoreline and Bluff Development (LiP - Chapter 101

The proposed project is located on a beachfront parcel. Therefore , in accordance with
Section 10.2 of the Local Implementation Plan , the requirements of Chapter 10 of the
LIP are applicable to the project and the required findings made below.

Finding 1. The project, as proposed , wil have no significant adverse impacts on
public access , shoreline sand supply or other resources due to 'project design
location on the site or other reasons.

The proposed project involves no change to the southern , beach-fronting side of the
existing building. The existing shoreline protective device, a rock revetment, was
permitted by the Coastal Commission in 1987. The revetment is roughly contiguous with
the rock seawall in place at the public parking lot immediately west of the subject
property. The existing revetments appear consistent with the 1987 Coastal Commission
approval. Due to its minor scope and design , the project is not anticipated to result in
significant adverse impacts on public access , shoreline sand supply or other resources.

Finding 2. The project, as conditioned, wil not have significant adverse impacts
on public access , shoreline sand supply or other resources due to required
project modifications or other conditions.

The proposed project involves no change to the southern , beach-fronting side of the
existing building. Due to its minor scope and design , the project is not anticipated to
result in significant adverse impacts on public access , shoreline sand supply, or other
resources.
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Finding 3. The project, as proposed or as conditioned is the least
environmentally damaging alternative.

As discussed previously, the project will not result in potentially significant impacts to the
environment. The project is the least environmentally damaging alternative.

Finding 4. There are no alternatives to the proposed development that would
avoid or substantially lessen impacts on public access , shoreline sand supply or
other resources.

As discussed previously, the project wil not result in potentially significant impacts.
There are no alternatives to the proposed development that would avoid or substantially
lessen impacts on public access , shoreline sand supply or other resources.

Finding 5. In addition , if the development includes a shoreline protective device
. that it is designed or conditioned to be sited as far landward as feasible, to

eliminate or mitigate to the maximum feasible extent adverse impacts on local
shoreline sand supply and public access , there are no alternatives that would
avoid or lessen impacts on shoreline sand supply, public access or coastal
resources and is the least environmentally damaging alternative.

As stated in Shoreline and Bluff Development Finding 1 above, as designed
conditioned , and approved by the City Geologist and City Geotechnical Engineer the
project will not have any significant adverse impacts on public access or shoreline sand
supply or other resources. The project does not include any changes to the existing
foundation or shoreline protective device.

As discussed previously, the project wil not result in potentially significant impacts
because 1) feasible best management practices and/or alternatives have been
incorporated to substantially lessen any potentially significant adverse effects of the
development on the environment, or 2) there are no further feasible best management
practices or alternatives that would substantially lessen any potentially significant
adverse impacts of .the development on the environment. The project is the least
environmentally damaging alternative.

Public Access -CUP - Chap er 12\

The project is located between the first public road and the sea. The proposed change
in use , new porte-cochere and interior renovations would not hinder public recreation or
coastal access. Short-term construction would not hinder public recreation or coastal
access. The project will not increase the demand for coastal access or recreation areas.
Pursuant to the Coastal Commission s 1987 approval of the project , recordation of a
lateral beach access agreement was required and coastal access was provided at the
public beach immediately west of the subject property.
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Additional public access is located further west at Surfrider Beach. A vertical access
easement has been recorded approximately 330 feet east of the Malibu Beach Inn and
an existing vertical access way is located approximately 1 000 east of the subject
property. The project conforms to the public access and recreation policies of Chapter 3
of the Coastal Act of 1976 (commencing with Sections 30200 of the Public Resources
Code) .

The project does not meet the definitions of exceptions to public access requirements
identified in LIP Section 12. 2; however, LIP Section 12.6 states that public access is
not required when adequate access exists nearby and the findings addressing LIP
Section 12. 3 can be made. The following findings satisfy this requirement. Analyses
required by LIP Section 12. 2 are provided herein. Bluff top and trail access are not
applicable. No issue of public prescriptive rights has been raised.

Lateral Access

The project is on the shoreline. According to LIP Section 12. , access is required for
new development between the nearest public roadway and the sea. Standards for
lateral public access are identified in LI P Section 12.

The Coastal Commission s 1987 approval of the existing hotel required recordation of a
lateral access agreement. The recordation of the lateral access document is mapped on
Local Coastal Program Public Access Map 3 and listed in the Coastal Commission
Coastal Access Inventory. To date , the existing Offer to Dedicate has not been accepted
and has an expiration date of November 17 , 2008. As there is an existing recorded
lateral access document , the proposed project is consistent with the LIP standards for
lateral public beach access.

Due to the relatively minor scope of the project , no potential project-related or cumulative
impacts on existing lateral public access are anticipated.

Vertical Access

As discussed previously, the project is located between the shore and the first public
road. Due to the relatively minor scope of the project, no potential project-related or
cumulative impact on vertical public access is anticipated. Furthermore , due to nearby
public beach access points , vertical access across the site is not deemed appropriate.

Consistent with the Coastal Commission s 1987 approval of the project , vertical beach
access is available onsite only for patrons of the hotel. Vertical beach access is available
immediately west of the subject property at the public beach and parking lot adjacent to
Malibu Pier. The proposed project will not adversely affect existing public beach access.

Due to the relatively minor scope of the project , no potential project-related or cumulative
impact on vertical public access is anticipated. Nevertheless , the following findings andPage 14 of 18 Agenda Item 6.
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analysis were conducted in accordance with LIP Section 12. regarding vertical.
access. Due to these findings , LIP Section 12. 1 is not applicable.

Finding A. The type of access potentially applicable to the site involved (vertical
lateral , bluffop, etc.) and its location in relation to the fragile coastal resource to
be protected , the public safety concern , or the miltary facilty which is the basis
for the exception, as applicable.

Vertical access would not impact fragile coastal resources or have any impact on a
military facility. The basis for the exception to the requirement for vertical access is
associated with the availability of access nearby as described above. Due to the
relatively minor scope of the project , no potential project-related or cumulative impact on
vertical public access is anticipated.

Finding B. Unavailabilty of any mitigating measures to manage the type
character, intensity, hours, season or location of such use so that fragile coastal
resources, public safety, or miltary security, as applicable, are protected.

As discussed previously, no measures are available to manage the type, character
intensity, hours , season or location of a vertical access to public safety. No impacts to
military security or to fragile coastal resource have been identified. Due to the relatively
minor scope of the project , no potential project-related or cumulative impact on vertical
public access is anticipated.

Finding C. Abilty of the public , through another reasonable means, to reach the
same area of public tidelands as would be made accessible by an access way on
the subject land.

Due to the relatively minor scope of the project , no potential project-related or cumulative
impact on vertical public access is anticipated. The ability of the public to access nearby
public coastal tidelands is available from the beaches located both east and west of the
project site.

Conditioning the project to provide a vertical public access would not provide additional
access to coastal resources because adequate public access is provided in the vicinity.
Since existing access to coastal resources is adequate , no legitimate governmental or
public interest would be furthered by requiring access at the project site.

Bluff Top Access

The beachfront project is not located on a bluff top. Therefore , no conditions or findings
for bluff top access are required.
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Trail Access

The project site does not include any existing or planned trails as indicated in the LCP
the General Plan , or the Trails master Plan. Therefore , no conditions or findings for trail
access are required.

Recreational Access

As discussed previously, the project is located between the shore and the first public
road. Insofar as Carbon Beach is used for public recreation , the site is immediately
adjacent to a public recreation area. Due to the relatively minor scope of the project , no
potential project-related or cumulative impact on recreational access is anticipated.
Furthermore , due to nearby public beach access points , access across the site is not
deemed appropriate.

Due to the relatively minor scope of the project , no potential project-related or cumulative
impact on vertical public access is anticipated. Nevertheless , the following findings and
analysis were conducted in accordance with LIP Section 12. 3 regarding recreational
access. Due to these findings , LIP Section 12. 1 is not applicable.

Finding A. The type of access potentially applicable to the site involved (vertical
lateral , bluffop, etc.) and its location in relation to the fragile coastal resource to
be protected , the public safety concern , or the military facilty which is the basis
for the exception , as applicable.

Access across the site would not impact fragile coastal resources or have any impact on
a military facilty. The basis for the exception to the requirement for recreational access
is associated with the availability of access nearby as described above. Due to the
relatively minor scope of the project , no potential project-related or cumulative impact on
recreational access is anticipated.

Finding B. Unavailabilty of any mitigating measures to manage the type,
character, intensity, hours, season or location of such use so that fragile coastal
resources, public safety, or military security, as applicable, are protected.

As discussed previously, no measures are available to manage the type, character

intensity, hours , season or location of an access way to public safety. No impacts 
military security or to fragile coastal resource have been identified. Due to the relatively
minor scope of the project, no potential project-related or cumulative impact on
recreational access is anticipated.

Finding C. Abilty of the public, through another reasonable means, to reach the
same area of public tidelands as would be made accessible by an access way on
the subject land.
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Due to the relatively minor scope of the project , no potential project-related or cumulative
impact on recreational access is anticipated. The ability of the public to access Carbon
Beach is available from the beaches located both east and west of the project site.

Conditioning the project to provide public access would not provide additional access to
recreation areas because adequate public access is provided in the vicinity. Since
existing access to coastal recreation areas is adequate , no legitimate governmental or
public interest would be furthered by requiring access at the project site.

land Division (LiP - Chapter 15),

This project does not involve a division of land as defined in LIP Section 15. 1; therefore
Chapter 15 of the LCP does not apply.

K. e Was er Treatment Sys1&m.JLlP Chapter 18\

LIP Chapter 18 addresses Alternative Onsite Wastewater Treatment Systems (AOWTS).
LIP Section 18.7 includes specific siting, design , and performance requirements. The
project includes approval of an AOWTS , which was previously reviewed by the City
Environmental Health Specialist and found to meet the minimum requirements of the
Malibu Plumbing Code , the City of Malibu Municipal Code and the LCP. The system
meets all applicable requirements and operating permits wil be required. An operation
and maintenance contract and recorded covenant wil be required pursuant to conditions
27 and 28. Also , the lot wil receive municipal water from Los Angeles County Water
District 29.

Environmental Review Board

As the project is not in or adjacent to environmentally sensitive habitat , the ERB did not review
this project.

ENVIRONMENTAL REVIEW: Pursuant to the authority and criteria contained in the
California Environmental Quality Act ("CEQA"), the Planning Division has analyzed the
proposal as described above. The Planning Division has found that this project is listed
among the classes of projects that have been determined to have a less than significant
adverse effect on the environment and therefore , exempt from the provisions of CEQA.
Accordingly, a CATEGORICAL EXEMPTION wil be prepared pursuant to CEQA
Guidelines Section 15303 class 3(c) -New Construction or Conversion of Small
Structures. The Planning Division has further determined that none of the six exceptions
to the use of a categorical exemption applies to this project (CEQA Guidelines Section
15300.2).

PUBLIC NOTICE: Pursuant to Malibu Municipal Code Section 17.66.050 , staff

published the required 21-day public hearing notice in the Malibu Surfside News on May
, 2006. In addition , a Notice of Public Hearing was mailed to property owners and
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occupants within a 500-foot radius of the subject property on May 24 , 2006. Attachment
9 (Public Hearing / Mailing Notice)

CORRESPONDENCE: Staff has received no comments at this time.

SUMMARY: The required CUP findings can be made. The required CDP findings and
all other required findings can be made. Further, the Planning Division s findings of fact
are supported by substantial evidence in the record. Based on the analysis contained in
this report, staff is recommending approval of this project subject to the conditions of
approval contained in Section 4 (Conditions of Approval) of Planning Commission
Resolution No. 06-46.

ATTACHMENTS:
1. Planning Commission Resolution No. 06-
2. Reduced Project Plans
3. Three-dimensional rendering of proposed porte-cochere
4. Aerial Photograph of site and surrounding properties
5. ECDP 05-055
6. Market Analysis
7. Department Review Sheets

8. LCP Public Access Map
9. Public Hearing / Mailing Notice
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CITY OF MALIBU PLANNING COMMISSION
RESOLUTION NO. 06-

A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF
MALIBU APPROVING CONDITIONAL USE PERMIT 06-001 AND COASTAL
DEVELOPMENT PERMIT NO. 06-011 - AN APPLICATION TO CONSTRUCT A
NEW, PORTE-COCHERE AT THE HOTEL ENTRANCE AND A NEW DINING
AREA WITHIN THE EXISTING MALIBU BEACH IN LOBBY.
ADDITIONALLY, THE PROJECT INCLUDES A NEW ALTERNATIVE ONSITE
W ASTEW A TER TREATMENT SYSTEM. THE DEVELOPMENT IS PROPOSED
IN A COMMERCIAL VISITOR-SERVING ZONING DISTRlCT LOCATED AT
22878 PACIFIC COAST HIGHWAY. (MBI PCH, LLC)

THE PLANNING COMMISSION OF THE CITY OF MALIBU DOES HEREBY FIND, ORDER AND
RESOLVE AS FOLLOWS:

Section 1. Recitals.

On October 15 , 1987, the California Coastal Commission approved CDP No. 5-87-576 for the
construction of the existing 47-room hotel with 52 parking spaces (including valet spaces).
This existing structure is considered legal non-conforming as to setbacks, parking and
development area.

On August 25 2005 , a Pre-Application (P A 05-054) was filed with the Planning Division for
review and comment. This pre-application addressed a potential lobby remodel, exterior
refinishing, and various structural additions. In response, staff provided general development
standard information to the applicant.

On March 16 2006 , Emergency Coastal Development Permit (ECDP) No. 05-055 was
approved to permit the installation of a new alternative onsite wastewater treatment system to
replace a failed onsite wastewater treatment system.

On Februar 9 2006 , an application for a Conditional Use Permit and Coastal Development
Permit was submitted to permit the construction of the porte-cochere, kitchen and dining area.

On May3 , 2006 , this application was revised to include the required follow-up permitting for
the AOWTS approved under ECDP No. 05-055.

On May 7 , 2006 , the application was deemed complete.

On May 25 2006 , a Notice of Public Hearing was published in a newspaper of general circulation
within the City of Mali bu. In addition, on May 24 2006 a Notice of Public Hearng was mailed to
all propert owners and occupants within a 500-foot radius of the subject propert. Attachment 7
(Public Hearing / Mailing Notice)

On June 19 , 2006 , the Planning Commission held a duly noticed public hearing on the subject

Planning Commission Resolution No. 06-
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application, reviewed and considered the staff report, reviewed and considered written reports, public
testimony and other information in the record.

Section 2. Environmental Review.

Pursuant to the authority and criteria contained in the California Environmental Quality Act ("CEQA"
the Planning Division has analyzed the proposed project. The Planing Division has found that the
project is among the classes of projects listed that have been determined to have less than significant
adverse effects on the environment and therefore, is exempt from the provisions ofCEQA. Accordingly,
a CATEGORICAL EXEMPTION wil be prepared and issued pursuant to CEQA Guidelines Section
15303 (c) - New Construction or Conversion of Small Structures.

Section 3. Conditional Use Permit Approval and Findings

Based on substantial evidence contained within the record and pursuant to Section 17.66 of the Malibu
Municipal Code, the Planing Commission adopts the findings in the staff report, the findings of fact
below, and approves CUP No. 06-001 for an interior remodel to create a new kitchen and a new dining
area within the existing Malibu Beach Inn lobby.

The proposed project has been reviewed by the City Geologist, City Environmental Health Specialist
City Biologist, and City Public Works Department, as well as the Los Angeles County Fire Department.

The project is consistent with all applicable LCP codes, standards , goals, and policies. The required
findings are made below.

Conditional Use Permit (M. C. Section 17.66)

The applicant is requesting a CUP to allow a restaurant within an existing hotel on a parcel zoned CV-
Pursuant to MM C. Section 17. 66. 080, the Planning Commission may approve, deny and/or modif an
application for a CUP in whole or in part, with or without conditions, provided that it makes all of the
followingjindings offact. The CUP can be supported based on thejindings below:

Finding 1. The proposed use is one that is conditionally permitted within the subject zone and complies
with the intent of all of the applicable provisions of Title 17 of the Malibu Municipal Code.

The proposed restaurant is a conditionally permitted use in the CV -2 zqning district. The project has been
conditioned to comply with all applicable provisions of the M.

Finding 2. The proposed use would not impair the integrity and character of the zoning district in which
it is located.

The proposed restaurant is a commercial use that would serve visiting hotel patrons and their invitees.
This use is consistent with the integrity and character of the Visitor-Serving Commercial zone district.

Planning Commission Resolution No. 06-
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Finding 3. The subject site is physically suitable for the type of land use being proposed

The proposed restaurant would be located entirely within the existing hotel building and requires only
interior renovations. As the restaurant would serve only hotel guests and their invitees, the increased
intensity of use is considered minor. The additional required parking spaces can be provided onsite and
the proposed new septic system is designed to accommodate the increased load from a restaurant kitchen.
The site is suitable for the type of land use proposed.

Finding 4. The proposed use is compatible with the land uses presently on the subject property and in
the surrounding neighborhood

The subject propert is presently developed with a hotel and is surrounded by both commercial and
residential uses. The restaurant use would service patrons of the hotel and is compatible with the
surrounding neighborhood.

Finding 5. The proposed use would be compatible with existing andfuture land uses within the zoning
district and the general area in which the proposed use is to be located

The proposed use is compatible with existing and future land uses within the zoning district and the
general area in which the proposed use is to be located in that the surrounding land uses comprise
residential, commercial and visitor-serving uses.

Finding 6. There would be adequate provisions for water, sanitation, and public utilties and services to
ensure that the proposed use would not be detrimental to public health and safety and the project does
not affect solar access or adversely impact existing public and private views, as defined by the staff

Existing utilities wil serve the proposed project. Since the proposed restaurant is restricted for the use of
hotel guests and invitees only, no significant impacts on City services are anticipated. The proposed
conditional use permit has been conditioned to limit the hours of operation from 6:00 am- II :00 pm daily.

The proposed restaurant wil not ,create any shade or shadow impacts that would impede solar access. The
existing structue would not change under this application. The proposed use wil not impact public or
private views.

Finding 7. There would be adequate provisions for public access to serve the subject proposal.

As proposed and conditioned, the proposed restaurant wil not serve the general public. Only hotel guests
and their invitees would be able to use the facilities. Adequate valet parking would be provided on the
propert. It is not anticipated that the change in use would negatively impact public pedestrian or
vehicular circulation.

Finding 8. The proposed use is consistent with the goals, objectives, policies, and general land uses of
the General Plan.

The use is a conditionally permitted commercial use in the CV -2 District and, as conditioned, is

consistent with the goals, objectives and policies of the General Plan.

Planning Commission Resolution No. 06-
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Finding 9. The proposed project complies with all applicable requirements of state and local law.

The proposed project wil comply with all applicable requirements of State and local law and is
conditioned to comply with any relevant approvals, permits and licenses from the City of Malibu and
other related agencies such as the Department of Alcohol Beverage Control (ABC).

Finding 10. The proposed use would not be detrimental to the public interest, health, safety, convenience
or welfare.

The proposed restaurant wil not be detrimental to the public interest, health, safety, convenience or
welfare.

Finding 11. lfthe project is located in an area determined by the City to be at riskfrom earth movement
flooding or liquefaction, there is clear and compellng evidence that the proposed development is not at
risk from these hazards.

The project wil not be at risk from earth movement and flood hazards since the application only involves
a change in use and interior renovations at an existing, developed propert. The building footprint and
envelope wil not change; therefore, there is no new impact related to earth movement or liquefaction.

Section 4. Coastal Development Permit Approval and Findings.

Based on substantial evidence contained within the record and pursuant to Sections 13. B and 13.9 of
the City Malibu LCP Local Implementation Plan (LIP), the Planning Commission adopts the findings in
the staff report, the findings of fact below, and approves CDP No. 06-011 for the construction ofa new
porte-cochere at the entrance to an existing hotel and the construction of a new alternative onsite
wastewater treatment system.

The proposed project has been reviewed by the City Geologist, City Environmental Health Specialist
City Biologist, and City Public Works Department, as well as the Los Angeles County Fire Department.

The project is consistent with the LCP' s zoning, grading, water quality, and onsite wastewater treatment
system (OWTS) requirements. The project is consistent with all applicable LCP codes , standards , goals
and policies. The required findings are made below.

General Coastal Development Permit (LCP - Chapter 13)

Pursuant to LIP Section 13. the following four findings need to be made on all coastal development
permits.

Finding 1. That the project as described in the application and accompanying materials, as modifed by
any conditions of approval, conforms with the certifed City of Malibu Local Coastal Program.

The project, as conditioned, conforms to the certified City of Malibu Local Coastal Program (LCP) and
the required development standards.
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Finding 2. The project is located between the first public road and the sea. The project conforms to the
public access and recreation policies of Chapter of the Coastal Act of 1976 (commencing with Sections
30200 of the Public Resources Code).

The project is located between the first public road and the sea. The proposed change in use and interior
renovations would not hinder public recreation or coastal access. Pursuant to the Coastal Commission
1987 approval of the project, public beach access was provided at the public beach immediately west of
the subject propert.

Additional public access is located further west at Surf rider Beach. A vertical access easement has been
recorded approximately 330 feet east of the Malibu Beach Inn and an existing vertical access way is
located approximately 1 000 east of the subject propert. The project conforms to the public access and
recreation policies of Chapter 3 of the Coastal Act of 1976 (commencing with Sections 30200 of the
Public Resources Code).

Finding 3. The project is the least environmentally damaging alternative.

The proposed project wil not result in any adverse impacts to environmental resources. As discussed
later in this report, the project has been found to be exempt from the requirements of the California
Environmental Quality Act (CEQA). Pursuant to the preliminar approval of City Environmental Health
the proposed septic system is capable of treating the proposed increased sewage load. There are no fuher
feasible alternatives that would further reduce any impacts on the environment. The project complies
with the size, height and parking requirements of the LCP and the MMC.

There are three alternatives that were considered to determine the least environmentally damaging.

1. No Project - The "no project" alternative would avoid any change in the project site, and hence , any
potential impacts to the environment. However, the proposed project would not generate any impacts to
the environment and includes the replacement of a failing septic system. This component of the proj ect is
environmentally superior to the "no project" alternative.

2. No porte-cochere - Due to the location of the existing three-story hotel behind the proposed location of
the porte-cochere, there are no potential impacts to visual resources that would be reduced or eliminated
by removing the porte-cochere from the proposal. For this reason, the "no porte-cochere" alternative is
not an environmentally superior alternative.

3. Larger project - Any additions to the habitable square footage of the existing hotel or to the
existing foundation and rock revetment would potentially generate significant adverse environmental
impacts. For this reason, a larger project would have been more environmentally damaging, and
structural additions were limited to the proposed porte-cochere.

4. Proposed Project - The subject parcel is in an existing residential and commercial neighborhood where
buildings are of similar size and bulk. Due to the location of the proposed porte-cochere in front of the
existing three-story hotel, there are no potential impacts to visual resources. The proposed septic system
replacement wil be an improvement over the existing failed system and has been designed to treat the
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additional septic load generated by the proposed restaurant. This alternative involves no change in the
existing foundation or rock revetment and has been designed to avoid any potential impacts to the
physical environment.

For the reasons stated above, the project is the least environmentally damaging alternative.

Finding 4. If the project is located in or adjacent to an environmentally sensitive habitat area pursuant
to Chapter of the Malibu LIP (ESHA Overlay), that the project conforms with the recommendations of
the Environmental Review Board, or if it does not conform with the recommendations, findings
explaining why it is not feasible to take the recommended action.

The project is not located in or adjacent to any environmentally sensitive habitat areas.

Environmentallv Sensitive Habitat Area (ESHA) Overlay (LIP - Chapter 4)

The project is not located in or adjacent to any environmentally sensitive habitat areas. Therefore, these
findings have not been made.

Native Tree Protection Ordinance (LIP - Chapter 5)

There are no native trees located on the project site. No adjacent trees wil be removed in order to
accommodate development or fuel modification. Therefore, according to Section 5. , the native tree
findings are not applicable.

Scenic Visual and Hilside Resource Protection Ordinance (LIP - Chapter 6)

The Scenic, Visual and Hilside Resource Protection Ordinance governs those CDP applications
concerning any parcel ofland that is located along, within, provides views to or is visible from any scenic
area, scenic road, or public viewing area. The project site is located between Pacific Coast Highway and
the ocean and the proposed new porte-cochere would be highly visible from Pacific Coast Highway.

The proposed porte-cochere would not extend past the existing strctue and would be consistent with the
established legal nonconforming setbacks. While the majority of the site is developed with a three-story
hotel, the westernost 56. 1 feet of the propert comprise a parking lot. Public blue-water ocean views
extend from Pacific Coast highway across this portion of the site. Due to the location and design ofthe
three-story hotel immediately behind the proposed porte-cochere, there is no potential for any impacts to
the existing view corridor. The maximum structure height of 21-feet, six-inches conforms to the
maximum allowable height on beachfront commercially-zoned parcels. Three-dimensional renderings
were provided by the applicant to demonstrate the project's size , bulk, scale and potential for visual
impacts.

The project complies with LIP height requirements and no impacts on scenic and/or visual resources are
anticipated The Scenic, Visual and Hilside Resource Protection Ordinance Findings, as set forth in LIP
Section support the proposed project, as follows:
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Finding 1. The project, as proposed, wil have no signifcant adverse scenic or visual impacts due to
project design, location on the site or other reasons.

LIP Section 6.5(E) requires a contiguous view corridor (20 percent of the lineal frontage of the lot) for
new development located on the ocean side of public roads, where necessary to provide public ocean
views across the site. Consistent with the Coastal Commission s 1987 permit, the westernost 56. 1 feet
of the propert provide a contiguous view corridor. This corridor comprises approximately 19.85 percent
of the lineal frontage of the lot. Though apparently slightly under the standard view corrdor requirement
this situation is considered legal non-conforming.

The proposed restaurant use wil not adversely affect scenic resources. As mentioned above, the proposed
porte-cochere wil have no adverse scenic or visual impacts and wil not require construction within the
existing view corridor. Therefore, no potentially significant impacts on scenic or visual resources are
anticipated.

Finding 2. The project, as conditioned, wil not have signifcant adverse scenic or visual impacts due to
required project modifcations, landscaping or other conditons.

The proposed location of the porte-cochere is consistent with existing legal non-conforming setbacks and
wil not result in any adverse visual impacts. Anticipated landscape enhancements wil not adversely
impact visual resources and the project has been conditioned to ensure views across the westernmost
portion of the site are maintained (condition 19). The project wil be compatible with the architectural
character of the surounding neighborhood. Therefore, the project wil not have any significant adverse
scenic or visual impacts due to project modifications, new landscaping or other conditions.

Finding 3.
alternative.

The project, as proposed or as conditioned, is the least environmentally damaging

As discussed in Section B. General Coastal Development Permit, Finding C ofthis report, the proposed
project, as conditioned, is the least environmentally damaging alternative.

Finding 4. There are no feasible alternatives to development that would avoid or substanJially lessen any
signifcant adverse impacts on scenic and visual resources.

As discussed in Section E. Scenic Visual and Hilside Protection, Findings A and B , above, the proposed
project wil not result in any significant adverse impacts to scenic and visual resources.

Finding 5. Development in a specifc location on the site may have adverse scenic and visual impacts but
wil eliminate, minimize or otherwise contribute to conformance to sensitive resource protection policies
contained in the certifed LCP.

As discussed in Section C. Environmentally Sensitive Habitat Area, above, the project is not located in or
adjacent to any sensitive environmental resources. As discussed in Section E. Scenic Visual and Hilside
Protection, Findings A and B , above, the proposed project wil not result in any significant adverse
impacts to scenic and visual resources.
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Transfer of Development Credits (LIP - Chapter 7)

Pursuant to Malibu LIP Section 7.2 , transfers of development credits only apply to land division and/or
new multi-family development in specified zoning districts. The proposed CUP and CDP do not involve
land division or multi-family development. Therefore, LIP Chapter 7 does not apply.

Hazards (LIP - Chapter 9)

The project was analyzed by staff for the hazards listed in the LIP Section 9 .2.A.1-7. The proposed
restaurant use, new porte-cochere and septic system have been deemed consistent with all relevant
policies and regulations by the City Geologist, the City City Environmental Health Specialist, the City
Public Works Deparment and the Los Angeles County Fire Department. Pursuant to this review, the
project wil not result in potentially significant adverse impacts to on-site stability or structural integrity.
Therefore, according to LIP Section 9. , LCP hazard findings need not be made.

Shoreline and Bluff Development (LIP - Chapter 10)

The proposed project is located on a beach front parcel. Therefore, in accordance with Section 10. 2 of the
Local Implementation Plan, the requirements of Chapter 10 of the LIP are applicable to the project and
the required findings made below.

Finding 1. The project, as proposed, wil have no signifcant adverse impacts on public access, shoreline
sand supply or other resources due to project design, location on the site or other reasons.

The proposed project involves no change to the southern, beach-fronting side of the existing building.
The existing shoreline protective device, a rock revetment, was permitted by the Coastal Commission in
1987. The revetment is roughly contiguous with the rock seawall in place at the public parking lot
immediately west of the subject propert. The existing revetments appear consistent with the 1987
Coastal Commission approval. Due to its minor scope and design, the project is not anticipated to result
in significant adverse impacts on public access, shoreline sand supply or other resources.

Finding 2. The project, as conditioned, wil not have signifcant adverse impacts on public access
shoreline sand supply or other resources due to required project modifcations or other conditions.

The proposed project involves no change to the southern, beach-fronting side of the existing building.
Due to its minor scope and design, the project is not anticipated to result in significant adverse impacts on
public access , shoreline sand supply, or other resources.

Finding 3.
alternative.

The project, as proposed or as conditioned, is the least environmentally damaging

As discussed previously, the project wil not result in potentially significant impacts to the environment.
The project is the least environmentally damaging alternative.

Finding 4. There are no alternatives to the proposed development that would avoid or substantially
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lessen impacts on public access, shoreline sand supply or other resources.

As discussed previously, the project wil not result in potentially significant impacts. There are no
alternatives to the proposed development that would avoid or substantially lessen impacts on public
access , shoreline sand supply or other resources.

Finding 5. In addition, if the development includes a shoreline protective device, that it is designed or
conditioned to be sited as far landward as feasible, to eliminate or mitigate to the maximum feasible
extent adverse impacts on local shoreline sand supply and public access, there are no alternatives that
would avoid or lessen impacts on shoreline sand supply, public access or coastal resources and is the
least environmentally damaging alternative.

As stated in Shoreline and Bluff Development Finding 1 above, as designed, conditioned, and approved
by the City Geologist and City Geotechnical Engineer the project wil not have any significant adverse
impacts on public access or shoreline sand supply or other resources. The project does not include any
changes to the existing foundation or shoreline protective device.

As discussed previously, the project wil not result in potentially significant impacts because 1) feasible
best management practices and/or alternatives have been incorporated to substantially lessen any
potentially significant adverse effects of the development on the environment, or 2) there are no further
feasible best management practices or alternatives that would substantially lessen any potentially
significant adverse impacts of the development on the environment. The project is the least
environmentally damaging alternative.

Public Access (LIP - Chapter 12)

The project is located between the first public road and the sea. The proposed change in use, new porte-
cochere and interior renovations would not hinder public recreation or coastal access. Short-term
construction would not hinder public recreation or coastal access. The project wil not increase the
demand for coastal access or recreation areas. Pursuant to the Coastal Commission s 1987 approval of the
project, a lateral beach access agreement was required and coastal access was provided at the public
beach immediately west of the subject propert.

Additional public access is located further west at Surf rider Beach. A vertical access easement has been
recorded approximately 330 feet east of the Malibu Beach Inn and an existing vertical access way is
located approximately 1 000 east ofthe subject propert. The project conforms to the public access and
recreation policies of Chapter 3 of the Coastal Act of 1976 (commencing with Sections 30200 of the
Public Resources Code).

The project does not meet the definitions of exceptions to public access requirements identified in LIP
Section 12.2.2; however, LIP Section 12.6 states that public access is not required when adequate access
exists nearby and the findings addressing LIP Section 12. 3 can be made. The following findings satisfy
this requirement. Analyses required by LIP Section 12. 2 are provided herein. Blufftop and trail access
are not applicable. No issue of public prescriptive rights has been raised.
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Lateral Access

The project is on the shoreline. According to LIP Section 12. , access is required for new development
between the nearest public roadway and the sea. Standards for lateral public access are identified in LIP
Section 12.

The Coastal Commission s 1987 approval of the existing hotel required recordation of a lateral access
agreement. The recordation of the lateral access document is mapped on Local Coastal Program Public
Access Map 3 and listed in the Coastal Commission s Coastal Access Inventory. To date, the existing,
Offer to Dedicate has not been accepted and has an expiration date of November 17 2008. As there is an
existing recorded lateral access document, the proposed project is consistent with the LIP standards for
lateral public beach access.

Due to the relatively minor scope of the project, no potential project-related or cumulative impacts on
existing lateral public access are anticipated.

Vertical Access

As discussed previously, the project is located between the shore and the first public road. Due to the
relatively minor scope ofthe project, no potential project-related or cumulative impact on vertical public
access is anticipated. Furthermore, due to nearby public beach access points, vertical access across the
site is not deemed appropriate.

Consistent with the Coastal Commission s 1987 approval of the project, vertical beach access is available
onsite only for patrons of the hotel. Vertical beach access is available immediately west of the subject
propert at the public beach and parking lot adjacent to Malibu Pier. The proposed project wil not
adversely affect existing public beach access.

Due to the relatively minor scope of the project, no potential project-related or cumulative impact on
vertical public access is anticipated. Nevertheless, the following findings and analysis were conducted in
accordance with LIP Section 12. 3 regarding vertical access. Due to these findings, LIP Section 12.
is not applicable.

Finding A. The type of access potentially applicable to the site involved (vertical, lateral, bluffop, etc.)
and its location in relation to the .fagile coastal resource to be protected, the public safety concern, or
the miltary facilty which is the basis for the exception, as applicable.

Vertical access would not impact fragile coastal resources or have any impact on a military facility. The
basis for the exception to the requirement for vertical access is associated with the availability of access
nearby as described above. Due to the relatively minor scope ofthe project, no potential project-related or
cumulative impact on vertical public access is anticipated.

Finding B. Unavailabilty of any mitigating measures to manage the type, character, intensity, hours
season or location of such use so that .fagile coastal resources, public safety, or miltary security, as
applicable, are protected

Planning Commission Resolution No. 06-
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As discussed previously, no measures are available to manage the type, character, intensity, hours, season
or location of a vertical access to public safety. No impacts to militar security or to fragile coastal
resource have been identified. Due to the relatively minor scope of the project, no potential project-
related or cumulative impact on vertical public access is anticipated.

Finding C. Abilty of the public, through another reasonable means, to reach the same area of public
tidelands as would be made accessible by an access way on the subject land

Due to the relatively minor scope of the project, no potential project-related or cumulative impact on
vertical public access is anticipated. The ability of the public to access nearby public coastal tidelands is
available from the beaches located both east and west of the project site.

Conditioning the project to provide a vertical public access would not provide additional access to coastal
resources because adequate public access is provided in the vicinity. Since existing access to coastal
resources is adequate, no legitimate governental or public interest would be furthered by requiring
access at the project site.

Bluff Top Access

The beachfront project is not located on a bluff top. Therefore, no conditions or findings for bluff top
access are required.

Trail Access

The project site does not include any existing or planned trails as indicated in the LCP, the General Plan
or the Trails master Plan. Therefore, no conditions or findings for trail access are required.

Recreational Access

As discussed previously, the project is located between the shore and the first public road. Insofar as
Carbon Beach is used for public recreation, the site is immediately adjacent to a public recreation area.
Due to the relatively minor scope of the project, no potential project-related or cumulative impact on
recreational access is anticipated. Furthermore, due to nearby public beach access points , access across
the site is not deemed appropriate.

Due to the relatively minor scope of the project, no potential project-related or cumulative impact on
vertical public access is anticipated. Nevertheless, the following findings and analysis were conducted in
accordance with LIP Section 12. 3 regarding recreational access. Due to these findings, LIP Section
12. 1 is not applicable.

Finding A. The type of access potentially applicable to the site involved (vertical, lateral, bluffop, etc.)
and its location in relation to the fragile coastal resource to be protected, the public safety concern, or
the miltary facilty which is the basis for the exception, as applicable.

Access across the site would not impact fragile coastal resources or have any impact on a militar facility.
The basis for the exception to the requirement for recreational access is associated with the availability of

Planning Commission Resolution No. 06-
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access nearby as described above. Due to the relatively minor scope of the project, no potential project-
related or cumulative impact on recreational access is anticipated.

Finding B. Unavailabilty of any mitigating measures to manage the type, character, intensity, hours
season or location of such use so that fragile coastal resources, public safety, or miltary security, as
applicable, are protected

As discussed previously, no measures are available to manage the tye, character, intensity, hours, season
or location of an access way to public safety. No impacts to military security or to fragile coastal resource
have been identified. Due to the relatively minor scope of the project, no potential project-related or
cumulative impact on recreational access is anticipated.

Finding C. j1bilty of the public, through another reasonable means, to reach the same area of public
tidelands as would be made accessible by an access way on the subject land

Due to the relatively minor scope of the project, no potential project-related or cumulative impact on
recreational access is anticipated. The ability of the public to access Carbon Beach is available from the
beaches located both east and west of the project site.

Conditioning the project to provide public access would not provide additional access to recreation areas
because adequate public access is provided in the vicinity. Since existing access to coastal recreation
areas is adequate, no legitimate governental or public interest would be furthered by requiring access at
the project site.

Land Division (LIP - Chapter 15)

This project does not involve a division ofland as defined in LIP Section 15. 1; therefore , Chapter 15 of
the LCP does not apply.

Section 5. Conditions of Approval

Based on the foregoing findings and evidence contained within the record, the Planning Commission
hereby approves CUP No. 06-001 and CDP No. 06-011 , subject to the conditions listed below:

Standard Conditions

The applicants and propert owners , and their successors in interest, shall indemnify and defend
the City of Malibu and its officers, employees and agents from and against all liability and costs
relating to the City's actions concerning this project, including (without limitation) any award of
litigation expenses in favor of any person or entity who seeks to challenge the validity of any of
the City's actions or decisions in connection with this project. The City shall have the sole right to
choose its counsel and propert owners shall reimburse the City' s expenses incured in its defense
of any lawsuit challenging the City' s actions concerning this project.

Planning Commission Resolution No. 06-
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Approval of this application is to allow for construction the following:

Interior remodeling to accommodate a 196 square foot kitchen and approximately 42 seats
within a total of approximately 563 square feet of dining area (including indoor seating and
outdoor seating on the existing patio). The dining area is intended for the use of hotel guests
and their invitees only.
A new porte-cochere of approximately 26- feet in width and 21-feet, six -inches in height.
An alternative onsite wastewater treatment system.

Subsequent submittals for this project shall be in substantial compliance with the plans date-staped
received by the Planing Division on February 9, 2006. The project shall comply with all conditions
of approval stipulated in the referral sheets attached to the agenda report for this project. In the
event the project plans conflct with any condition of approval, the condition shall take
precedence.

Pursuant to LIP Section 13. 18.2 (page 237), this permit and rights conferred in this approval shall
not be effective until the permittee or authorized agent(s) signs and returns the Acceptance of
Conditions Affidavit accepting the conditions set forth herein. The applicant shall file this form
with the Planing Division within 10 working days of this decision.

This resolution and the department review sheets attached to the agenda report for this project
shall be copied in their entirety and placed directly onto a separate plan sheet behind the cover
sheet of the development plans submitted to the City of Malibu Environmental and Building
Safety Division for plan check and the City of Malibu Public Works/Engineering Services
Department for an encroachment permit (as applicable).

The CUP shall be null and void if the restaurant use has not commenced within two (2) years after
issuance of the permit. Extension to the permit may be granted by the approving authority for due
cause. Extensions shall be requested in writing by the applicant or authorized agent at least two
weeks prior to expiration of the two-year period and shall set forth the reasons for the request.

The CDP shall be null and void if the project has not commenced within two (2) years after
issuance of the permit. Extension to the permit may be granted by the approving authority for due
cause. Extensions shall be requested in writing by the applicant or authorized agent at least two
weeks prior to expiration of the two-year period and shall set forth the reasons for the request.

Questions of intent or interpretation of any condition of approval wil be resolved by the Planng
Division Manager upon written request of such interpretation.

All structures shall conform to the requirements of the City of Malibu Environmental and
Building Safety Division, and to all City Geologist, City Coastal Engineer, City Environmental
Health Specialist, City Biologist, Los Angeles County Water District No. 29, and Los Angeles
County Fire Deparment requirements , as applicable. Notwithstanding this review, all required
permits shall be secured.

Planning Commission Resolution No. 06-
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The applicant shall submit three (3) complete sets of plans to the Planning Division for
consistency review and approval prior to the issuance of any building or development permit.

10. The applicant shall request a final planning inspection prior to final inspection by the City of
Malibu Environmental and Building Safety Division. A Certificate of Occupancy shall not be
issued until the Planing Division has determined that the project complies with this CUP and
CDP approval. A temporary Certificate of Occupancy may be granted at the discretion of the
Planning Division Manager, provided adequate security has been deposited with the City to
ensure compliance should the final work not be completed in accordance with this permit.

11. Minor changes to the approved plans or the conditions of approval may be approved by the
Planning Division Manager, provided such changes achieve substantially the same results and the
project is stil in compliance with the M. C. and the LCP. An application with all required
materials and fees shall be required.

12. Violation of any of the conditions of this approval shall be cause for revocation and termination
of all rights thereunder.

13. This permit runs with the land and binds all future owners of the propert.

14. Pursuant to LIP Section 13. , development pursuant to an approved CDP shall not commence
until the CDP is effective. The coastal development permit is not effective until all appeals
including those to the California Coastal Commission, have been exhausted. In the event that the
California Coastal Commission denies the permit or issues the permit on appeal, the CDP
approved by the City is void.

Special Conditions

Restaurant / Conditional Use Permit Conditions

15.

16.

17.

The use of the restaurant/ dining area shall be restricted to guests of the hotel and their
invitees only.

The operating hours of the restaurant! dining area shall be limited from 6 a.m. to 11 p.
daily.

Six additional valet parking spaces shall be provided within the existing parking lot.

Site Conditions

18. The proposed porte-cochere may not extend any closer to the northern propert line than the
western portion of the existing hotel building.

Planning Commission Resolution No. 06-
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22.

Geology

23.

24.

25.

Landscaping

19. Landscape enhancements shall not obscure existing public views through the parking lot at the
westernost side (approximately 56. I-feet) of the propert.

20. Any landscaping with a potential to exceed six feet in height wil require Planning Division
. review and approval of a landscape plan prepared by a licensed landscape architect.

Lighting

21. Exterior and interior lighting shall be minimized and restricted to low intensity features, shielded
and concealed so that no light source is directly visible from public viewing areas. Permitted
lighting shall conform to the following standards:a. Lighting for walkways shall be limited to fixtures that do not exceed two feet in height

that are directed downward, and use bulbs that do not exceed 60 watts or the equivalent.
Security lighting controlled by motion detectors may be attached to the residence provided
it is directed downward and is limited to 60 watts or the equivalent.
Driveway lighting shall be limited to the minimum lighting necessary for safe vehicular
use. The lighting shall be limited to 60 watts or the equivalent.
Lights at entrances in accordance with Building Codes shall be permitted provided that
such lighting does not exceed 60 watts or the equivalent
Site perimeter lighting and lighting that may spil into adjacent ESHA shall be
prohibited.
Outdoor decorative lighting for aesthetic puroses is prohibited.
Night lighting for sports courts or other private recreational facilities shall be prohibited.

No permanently installed lighting shall blink, flash, or be of unusually high intensity or
brightness. Lighting levels on any nearby propert from artificial light sources on the subject
properties shall not produce an ilumination level greater than one footcandle.

The project shall comply with all conditions of approval required by the City Geologist, as shown
on the referral sheet, dated February 14 2006, attached to the agenda report for this project

All recommendations of the consulting certified engineering geologist (CEG) or geotechnical
engineer (GE) and/or the City Geologist shall be incorporated into all final design and
construction including foundations , grading, sewage disposal , and drainage. Final plans shall be
reviewed and approved by the City Geologist prior to the issuance of a grading permit.

Final plans approved by the City Geologist shall be in substantial conformance with the approved
CDP relative to construction, grading, sewage disposal and drainage. Any substantial changes
may require an amendment of the CDP or a new CDP.

Planning Commission Resolution No. 06-
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26.

Public Works

The project shall comply with all conditions of approval required by the City Public Works
Deparment, including drainage and waste management conditions, as shown on the referral sheet
dated Februar 14 2006 , attached to the agenda report for this project.

Onsite Wastewater Treatment System

27.

28.

29.

Section 6.

ATTEST:

The project shall comply with all conditions of approval required by the City Environmental
Health Specialist, as shown on the referral sheet dated February 14 2006 , attached to the agenda
report for this project.

Prior issuance of a building permit the applicant shall demonstrate, to the satisfaction of the
Building Official , compliance with the City ofMalibu ' s Onsite Wastewater Treatment regulations
including provisions of LIP Chapter 18.9 related to continued operation, maintenance, and
monitoring onsite facilities. 

In addition to meeting the design and maintenance requirements of the City of Malibu, the
applicant must apply for and obtain Waste Discharge Requirements from the Los Angeles
Regional Water Quality Control Board or obtain a waiver from that agency. A building permit
shall not be issued until such time as a RWQCB Waste Discharge Requirements or waiver is
presented to , and approved by, the City' s Environmental Health Specialist.

Certifi cati on.

The Planning Commission shall certify the adoption of this Resolution.

PASSED , APPROVED AND ADOPTED this 19 day of June 2006.

CAROL RANDALL, Planning Commission Chair

ADRIENNE FURST, Recording Secretar

Local Appeal - Pursuant to LIP Section 13.20.1 (Local Appeals) and Malibu Municipal Code Chapter
17. , a decision of the Planing Commission may be appealed to the City Council by an aggrieved
person by written statement setting forth the grounds for appeal. An appeal shall be filed with the City
Clerk within 10 days and shall be accompanied by an appeal form and fiing fee of$623. , as specified
by the City Council. Appeal forms may be found online at ww.ci.malibu.ca.us or in person at City Hall
or by callng (310) 456-2489, ext. 245 or ext. 256.

California Coastal Commission Appeal -- An aggrieved person may appeal the Planing Commission

Planning Commission Resolution No. 06-
Page 16 of 17

ColonelFescue
Stamp



decision to the Californa Coastal Commission within 10 working days of the issuance of the City'
Notice of Final Action. Appeal forms may be found online at ww.coastal.ca.gov or in person at the
Coastal Commission South Central Coastal District office located at 89 South California Street in
Ventura, or by callng 805-585- 1800. Such an appeal must be fied with the Coastal Commission, not the
City.

I CERTIFY THAT THE FOREGOING RESOLUTION NO. 06-46 was passed and adopted by the
Planing Commission of the City of Malibu at the regular meeting thereof held on the 19 day of June
2006, by the following vote:

AYES:
NOES:
ABSTAIN:
ABSENT:

ADRIENNE FURST, Recording Secretary
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City of Malibu
PLANNING DIVISION

23815 Stuar Ranch Rd. Malibu, Californa 90265-4816
(310) 456-2489 fax (310) 456-7650

EMERGENCY COASTAL DEVELOPMENT PERNT
Permit Number: 05-055

Location: 22878 Pacifc Coast Highway
. APN Nos. : 4452-005-029

4452,005-030
4452-005-031

Application Filed: November 8. 2005

Date ofIssuance: March 16. 2006

Expiration Date: June 13. 2006

Applicant: Lyn Heacox

Owner: Malibu Beach In. Inc.

Scope of Work Approved: This emergency permt approves the installation of a new alternative onsite wastewater
treatment system to replace a failed onsite wastewater treatment system currently servng a commercial propert
located at 22878 Pacific Coast Highway.

Conditions Attached: No Yes (see below)

I have reviewed this pert application and verified the facts, including the existence and natue of the emergency,
insofar as time allows. Having reviewed this application and the facts, I hereby make the following findings:

An emergency exists and requires action more quickly than permitted by the procedures for
administrative permits or for regular permits administered pursuant to the provisions of the Malibu
Local Implementation Plan and Public Resources Code Section 30600.5, and the development can and
wil be completed within 30 days unless otherwise specifed by the tenn of this permit.

The failed onsite wastewater treatment system on the subject propert has caused the potential for sewage
overfow. The natue of the emergency is such that immediate action is required in order to minimize
health risks and damage to the environment.

Public comment on the proposed emergency action has been reviewed as time pef7itted.

It was mutually agreed upon between the City of Malibu Environmental Health Specialist and the
applicant's consultat that a solution had to be determned immediately to prevent furher damage.
Therefore, the subject propert has been posted with a notice of application with a name and contact
number to address questions and comments. If a full coastal development permt is required, the project
will be open to public comment and/or a public hearig.
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ECDP 05-055
22878 Padfic Coast Highway
March 16, 2006

The work proposed is temporary and consistent with the requirements of the certifed Local' CoastalProgram. 
The proposed scope of the work covered by this permt is the most temporar solution feasible in order to
relieve the emergency situation. At the time a pennanent solution is proposed, the required permts will be
obtained. Section 13.14 of the Local Implementation Plan provides that the Planning Manager may issue
an emergency coastal development pennit when immediate action is required to prevent or mitigate loss or
damage to life, health propert or essential public servces. The scope of work is consistent with the
certified Local Coastal Program in that it will prevent fuher damage to the propert and mitigate potential
safety risks associated with the failed onsite wastewater treatment system. 

The work proposed is the minimum ction necessary to address the emergency and, to the maximum
extent feasible, is the least environmentally damaging temporary alternative for addressing the
emergency.

The California Environmental Quality ' Act (CEQA) prohibits a proposed development from being
approved if there are feasible alternatives or feasible mitigation measures available which ' would
substantially lessen any significant adverse effeCt that the activity may have on the envionment. Section
15269( c) of the CEQA guidelines specifically exempts projects which are required to prevent or mitigate
an emergency. The proposed repair work is the least envionmentally damagig option to the maxmum
extent feasible because the natue of the emergency is urgent with no reasonable alterative solutions that
would be more temporar. A new alternative onsite wastewater treatment system constitutes the miimum
amount of work necessary to correct the damage.

The permit is not within an area that falls within the provisions of Public Resources Code Section30519(b). 
This permt does not fall within the provisions of the California Public Resources Code Section 30519(b).
The proposed work will not take place in or on any tidelands, submerged lands, or on public trst lands
whether filled or unfilled, and lyig within the coastal zone. The work wil not tae place on any State or
college lands or ports.

CONDITIONS:

1. The permt and rights conferred in this. approval shall not be effective until the propert owner signs
notazes and retus the Acceptance of Conditions Affidavit accepting the conditions set fort below. The
applicant shall file this fonn with the Planning Division within 30 days of ths decision or prior 
issuance of building permits.

2. All development or strctues constrcted pursuat to this permt shall be considered temporar until
authorized by a follow-up regular coastal development permt and that issuance of this emergency permt
shall not constitute an entitlement to the erectioJ) of pennanent development or strctues.

3. The applicant has 90 days from the . date of issuance of this emergency permt to file a complete coastal
development permt application or fie for an exemption if the project meets.' the requirements for
exemptions from coastal development pennits. If the applicant fails to satisfy this requirement all
temporary work must be removed pursuant to the Locl:l Coastal Program s Local Implementation Plan
Section 13.14(f(7). 

P:\Pojects\Pacific Coast Highway\22878 PCH\CDP 05-055.doc
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ECDP 05-055
22878 Pacific Coast Highway
March 16, 2006

4. The applicants and propert owners, and their successors in interest, shall indemnify and defend the City
of Malibu and its officers, employees and agents ftom and against all liability and costs relating to the
City' s actions concerning this project, including (without limitation) any award of litigation expenses in
favor of any person or entity who seeks to challenge the validity of any of the City' s actions or decisions in
coruection with ths project. The City shall have the sole right to choose its coUnsel and propert owners
shall reimburse the City's expenses incun-ed in its defense of any lawsuit challenging the City' s actions
concerning this project.

Having. made the above fmdings per Chapter 13 of the Local Implementation Plan, I hereby determe that an
emergency condition exists and immediate action is required to prevent or mitigate loss or damage to life, health
proper or essential public servces. Therefore, I hereby, approve this emergency coastal development pert.

anning Manager
3;;

Date 
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CARBON BEACH

Market Analy'sis

DinillgiR.oiOlll Addition

. '

Attachment 6
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Malibu Beach In is faced with beg able to acmmode our guests dig nee 
lose them to competors in neay bech communties (Le. Santa Monica Lagua
Beah).

The Malbu Beah In for over 12 yea ha bee the lea in providig lodgig sece
to locs and toursts ale. Over the yea the In ha upgred amenties and
ftshigs that CWitomer except and demand. We ar sccgmany re and potential
gues bok elsewhere as we don t offer on-site dig options.

. . 

Segent Strteg

Malibu Beach In wants to provide dig to gues that ar styig at the prpe. Ousteg is du pused; to be able to have out gues die on prope and to extend
thei average lengt of stay. By providig on option for on-site dig, gues will be
inclied to sty additional nights. .

Market Nees

Cuentiy. only one lodgig prper with Malibu offer on-site dig. Malbu
Countr In offer ful serce dig to thei guest and outsde customer. The averge
day rom rae of the Malbu Countr In is $100 les than that of the Malbu Beach In.
Ths shows that our guests would utie the serce and expet some sort of on prope
dig venue. The closest lodgig facilties with on-prope dig are in Santa Monica
which are our mai compettors. With the proposed upgrade to the Malibu beah In wi
come an increae in the averge daly ro rate and, in retu more ta revenues to the
City of Malbu. 

Servce Business

Ful Serce hotels, as defied by the Automobile Association of Amerca. (AA), are
lodgig properes th offer dig facities on-prope. Ths fact alone has kept the
hotel ftm beig awarded the coveted "four-diamond" statu. The Malibu Beach 
would be the only four diamond hotel in Maheu.

- .
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Trac Imact

Trac genertion wil be reed ftm cuent levels, as the number of ties a gues
enter and exits the hotel wi reduce as they will have the option on dig on-

pro.

Job creation

The adition of a dig rom will crte loca jobs for many tres. Cooks, wait 
bus st and manement will be sought afer ftm the communty.

Conclusion

Allowig the Malibu Beach In to offer on-prope dig to our gu will be mutuly
beneficial to the gues it seres, the communty, and to the City of Mal bu.

- .
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City of Malibu
23815 Stuart Ranch Rd., Malibu, California CA 90265-4804

(310) 456-2489 FAX (310) 456-7650

FIRE DEPARTMENT REVIEW
REFERRAL SHEET

TO: Los Angeles County Fire Department

FROM: City of Malibu. Planning Department

. PROJECT NUMBER:

JOB ADDRESS:

APPLICANT / CONTACT:

APPLICANT ADDRESS:

APPLICANT PHONE #:

APPLICANT FAX #:

PROJECT DESCRIPTION:

DATE: 2/9/2006

CUP 06-001, CDP06-011

22878 PACIFC COAST HWY

Lynn Heacox, Land and Water Co.

18822 Beach Blvd. #209
Huntineton Beach, CA 92646

(714)965-1622

(714) 965-1692

new portico; add kitchen and dining

TO:

FROM:

Malibu Planning Departent and/or Applicant

Ashgan Shahboaghloo, Fire Prevention Engineering Assistant

-X Th project ES require Fire Department Plan Check and Developer Fee
J2.. . r'3 c." M\to. vtUo Q.oc. 

Th project DOES NOT require Fire Department Plan Check.

Th project shall provide a 20 foot 'Nde Access Driveway and Safeq
Vehicle Turn-aroUld.

Th project requires Interior Fire Sprinklers.

- .

Th project requires 1 250 gallons per ninute Fire Flow at 20 pounds pel
square inch tor a 2 hour duration.

Fire Department approval ota Final Fuel Modification Plan is required priol
pemit issuanc

'2/ 

t of:GN URE DATE 

Add' onal requirements/conditions may be imposed upon review of plan revisions.
The Fire Prevention EngineeringAssistant may be contacted by phone at 818-880-341 or at the Fire

Depatfment Counter: Monday Thursda'l between 8:00 AM and 12:00 noon
26600 AQoura Road , Suite 1 fO. Calabasas, CA 91302

Attachment 7
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City of Malibu 000085
23555 Civic Center Way, Malibu, California CA 90265-4861

(310) 456-2489 FAX (310) 456-3356

ENVIRONMENTAL HEALTH REVIEW
REFERRAL SHEET

TO: City of Malibu Environmental Health Specialist

FROM: City of Malibu Planning Department

DATE: 2/9/2006

PROJECT NUMBER:

JOB ADDRESS:

APPLICANT / CONTACT:

APPLICANT ADDRESS:

CUP 06-001, CDP 06-011

22878 PACIFIC COAST HWY

Lynn Heacox, Land and Water Co.

18822 Beach Blvd. #209
Huntin2ton Beach, CA 92646

APPLICANT PHONE #: 714 965-1622

APPLICANT FAX #: 714 965-1692

PROJECT DESCRIPTION: new portico; add kitchen and dining

o New Construction. 0 Remodel . f3 Fire Dam(3ge

TO: Malibu Planning Department and/or Applicant

FROM: AndrewSheldon, City Environmental Health Specialist

M Onsite Wastewater Treatment System (owrS) Plot Plan approval 

NOT REQUIREDfor the project 
M owrs Plot Plan approval IS REQUIRED for the project DO NOT gran!
your approval until an approved Plot Plan is received.

A- 

~~~

SIGNATURE

s; 

-"' - 

'Zoo 

DA1E

The applicant must submit to the City of Malibu Environmental Health Specialist to determine whether or
not a Private Sewage Disposal System Plot Plan approval is required. 

Mr. Larr Young, Environmental Health Spedalist, may be contacted at the Building and Safety Counter
on Thursdays from 8:00AM 12:30 PM, or by calling (310) 392-2011 or(818) 883-8585

Originated: 11(24/04 (g5)
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City of Malibu
Environmental Health. Environmental and Building Safety Division

23815 Stuart Ranch Road. Malibu, California' 90265- 4861
Phone (310) 456-2489' Fax (310) 456- 3356' www.ci.malibu.ca.

May 9 , 2006

Lyn Heacox
Land and Water Company
18822 Beach Blvd. #209
Huntington Beach, Californa 92646

Subject: 22878 Pacific Coast Highway, Malibu, California 90265; Conformance
Review for Addition of Kitchen and Dining, Malibu Beach Inn
(CDP 06-011 and ECDP 05-055)

On May 9, 2006 , a Conformance Review was completed for the addition of a kitchen and
dining, and a new portico , under CDP 06-011 , in conjunction the alternative onsite wastewater
treatment system (AOWTS) renovation previously submitted under ECDP 05-055. The
proposed scope of work for CDP 06-011 now includes revised plans for the AOWTS renovation
per an April 26, 2006 revised design report from Ensitu Engineering, Inc. Conformance review
for the previous AOWTS design under ECDP 05-055 , which was completed by Environmental
Health on December 31 , 2006, is hereby rescinded. 
The proposed scope of work for CDP 06-011 meets the minimum requirements of the City of
Malibu Plumbing Code, i.e. Title 28 of the Los Angeles County Code, incorporating the
California Plumbing Code, 2001 Edition, and the City of Malibu Ordinance No. 242
Amendments (MPC), and the City ofMalibu Local Coastal Plan/Local Implementation Plan
(LCP/LIP). The following items shall be submitted prior to final approval of both CDP 06-011
and ECDP 05-055:

1) Plot Plan: A final plot plan shall be submitted showing an AOWTS design meeting the
minimum requirements of the MPC, and the LCP/LIP , including necessary construction
details, the proposed drainage plan for the developed property, and the proposed
landscape plan for the developed property. Ifinclusion of the above items rend rs the
plot plan diffcult to read, then the above items shall be submitted on two or more plot
plans. All plot plans shall use ,the same scale so as to facilitate plot plan comparson.

A cross-section through subject property, including the AOWTS, shall be
submitted. The cross-section shall show the proposed subsurface disposal fields, the
subsurface strata beneath the AOWTS , and the seasonal high groundwater level.

2) System Specifications: Complete specifications shall be submitted as to all components
(i.e. alarm system, pumps, timers, flow equalization devices, backflow devices, etc.
proposed for use in the construction of the proposed alternative on site wastewater
disposal system.
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Lyn Heacox
May 9, 2006
Page 2 of 4

The AOWTS final design package shall contain the following infonnation

(a) Required treatment capacity for wastewater treatment and disinfection systems. The
treatment capacity shall be specified in tenns of flow rate, gallons per day (gpd), and
shall be supported by calculations relating the treatment capacity to the type of
occupancy (wastewater flow and strengt) and/or the subsurface effluent dispersal
system acceptance rate. Maximum allowable occupancy factors (e. , number of hotel
rooms; restaurant seats, etc.) shall be clearly identified in ass9ciation with the desigI
treatment capacity. Average and peak rates of hydraulic loading and organc loading
t? the treatment system shall be specified in the final design.

(b) Description of proposed wastewater treatment and/or disinfection system equipment.
State the proposed type of treatment system(s); major components, manufacturers
and model numbers for "package" systems; and final design for engineered systems.

( c) Specifications for the subsurface effuent disper",al portion of the onsite wastewater
disposal system. This must include the proposed type of effuent dispersal system
(drainfield, trench, seepage pit, subsurface drip, etc.) as well as the system
geometrc dimensions and basic constrction features. Supporting calculations shall .
be presented that relate the results of soils analysis or percolation/infiltration tests to .
the projected subsurface effuent a9ceptance rate, including any unit conversions or .
safety factors. Average and peak rates of hydraulic loading to the effuent dispersal

. system shall be specified in the final design. The projected subsurface effuent
acceptance rate shall be reported in units of total gallons per day (gpd) and gallons
per square foot per day (gpsf). Design specifications for the subsurface effluent
acceptance rate shall be shown to meet the required average and peak hydraulic
loading capacity. .

(d) All final design drawings shall be submitted with the wet signature and typed name of
the OWTS designer. If the plan scale is such that more space than is available on the
11" x 17" plot 'plan is needed to clearly show constrction details, larger sheets may
also be pro,:ided (up to a maximum size of 18" x 22" for review by Environmental
Health): (Note: For AOWTS final designs, full-size plans for are also required for
review by Building & Safety and/or Planing.

3) Supplemental Requirements for AOWTS Proposed to Serve New Commercial
Development: Provide substantial infonnation documenting that the engineered
AOWTS wil be capable of achieving the effuent quality limits described in Malibu
Plumbing Code Sections KI(J) and 222

(a) Submit infonnation demonstrating that the AOWTS design approach, where
previously applied to installations with similar design waste strengths an.d hydr ulic
loading, has resulted in the establishment of treatment works capable of achieving
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Lynn Heacox
May 9, 2006
Page 3 of4

effluent limits for all applicable parameters described in Malibu Plumbing Code
Sections Kl (J) and 222.

(b) Provide references for existing installations where the method of treatment has been
applied to similar design waste strengths and hydraulic loading. These references
shall include the owner name/contact infonnation and the regulatory
jurisdiction/agency contact person.

(c) Final design documents must include engineering data supporting use of the proposed
treatment technology for the design waste strength, hydraulic loading, and effuent
quality specifications. Equipment vendors may supply data, but the design engineer
takes responsibility for the data' s accuracy.

(d). The wastewater engineer shall submit the results of any pilot testing s/he deems
necessary to establish operational parameters for AOWTS design:

4) Cumulative ImpactAnalysis: The LCP/LIP requires all onsite wastewater treatment
systems proposed for new commercial development to be evaluated for cumulative
impacts on the groundwater level and quality. A cumulative impact analysis shall be
submitted and approved by the City ofMalibu Geologist and Geotechnical Engineer in
consultation with the City ofMalibu Environmental Health Specialist.

5) Operations & Maintenance Manual: An operations and maintenance manual shall be
submitted. This shall be the same operations and maintenance manual proposed for later
submission to the oWner and/or operator of the proposed alternative onsite wastewaterdisposal system. 

6) Proof of Ownership: Proof of ownership of subject property hall be submitted.

7) Maqttenance Contract: A maintenance contract executed between the owner of subject
property and an entity qualified in the opinion of the City of Malibu to maintain the
proposed alternative onsite wastewaterHisposal system after construction shall be
submitted. Please note ofilv Qrieinal "wet sienature " documents areacceotable

8) Covenant: A covenant ruing with the land shall be executed between the City of
Malibu and the holder of the fee simple absolute as to subject real property and recorded
with the Los Angeles' County R!ecorder s Offce. Said covenant shall serve as
constrctive notice to any futue purchaser for value that the onsite wastewater treatment
system serving subject property is an alternative method of c3nsite w tewater disposal
pursuant to the City ofMalibu Unifonn Plumbing Code, Appendix K Section 1 (i).
Required language for said covenant shall be provided by the City of Malibu. Please
note onlv orieinal "wet sienature" documents are acceptahle

9) City of Malibu Geo.ogist/Geotechnical Approval: City ofMalibu Geologist and
Geotechnical Engineer final approval shall be. submitted. 
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Lynn Heacox
May 9, 2006
Page 4 of 4

10) City of Malibu Biologist Approval: City of Malibu Biologist final approval shall be
submitted. The City of Malibu Biologist shall review the AOWTS design to detennine
any impact on any Environmentally Sensitive Habitat Area.

11) Restaurant Plans: Complete plans shall be submitted to the Los Angeles County
Deparment of Health Servces (DHS), Division of Environmental Health,. Food 
Facilities Plan Check Section, 6053 Bristol Parkway, 2 Floor, Culver City, CA 90230
(310) 665-8481. DHS is responsible for enforcing the California Unifonn Food
Facilities Law, California Health and Safety Code, Section 113700-113733. Plans
approved by DHS shall then be submitted to the City of Malibu Environmental HealthSpecialist. 

12) Final Fee: To be detennined based on the City ofMaUbu s Wastewater Engineering
contractor review fees and/or City of Malibu Environmental Building & Safety
Division staff time spent for review of submittals in building plan check stage.

If you have any questiOlJ.s regarding the above requirements, please contact me at your earliest
convemence.

Sincerely,

A -,"'&--
Andrew Sheldon, PhD, REHS
Environmental Health Specialist

cc: Environmental Health main file
EnVironmental Health reference file
Plaring DiVision

. ,
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City of Malibu
23815 Stu Rach Road. Malibu, Californa 90265-4861 .

(310) 456-2489 . Fax (310) 456-7650 . ci.malibu.ca.

COASTAL ENGINEERING REVIEW SHEET

Pro ect Information.
Date: March 22, 2006 .
Site Address: 22878 Pacific Coast Highway
LotfractJM 

#: 

n/a . . Planning #:
Applicant/Contact: Lyn Heacox BPCtGPC #:
Contact Phone #: '. 714-965-1622 Fax #: 714-965-1692 Planner:
Pro ' ect T e: . New orteo; add kitcheI and dinn

Review Log #: C149

CDP 06-011

SiJbmittallnformation
, Consultant(s): Pacific Engineering Group
Report Date(s): 2- 06 
Previous 'Reviews: Nt 

Elevation Uprush: 18A2' MSL
Rec. Elevation FF: Parking area
Elevation, Bulkhead Top: NtA

Review Findinqs

Planning Stage

rg APPROVED in PLANG'-stage from a coastal engineerig perspective. The listed Building
Plan-Check Coastal Review Connents shall be addressed prior to Building Plan-Check approval.

NOT APPROVED in PLANG-s ge from a coastal engieerig perspetive. The listed
Planng Stage Coastal Review Connents shall be addressed prior to Planing-stage approval.

Remarks:

, The project submitted was reviewed from a coastal engineerig perspective, and comprises the remodel of
the gift shop area of the existig Malibu Beach In into a kitchen and ding, area. A new portco is
proposed at the entrance tothe inn.

Planning Stage Review Comments:

None.

Building-Plan Check Stage Review Comments:

Prior tobtiilditig plan check approval, please provide the wave forces ' on piles for potential lateralpressures. 

CI49 pageJ/2
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3399.003
Coasta Engieerig Review

Please direct questions regarding ths review sheet to City Review staff listed below.

Coastal Engineering Revew by: 3/o1*
. Date

This review sheet was prepared by City Geotechnical
Staff contracted wit Fugro as an agent of the City ot
Malibu. 

FUGRO WEST, INC.
4820 McGrath Street, Suite 100
Ventura, California 93003-7778
(805) 650-1000 (Ventura offce)'

. . (310) 456-2489 x306 (Cit of Malibu)

C149 page2/2

ColonelFescue
Stamp



. --

City of Malibu

r; ?#V

J ..6'

.. "

23555 Civic Center Way, Malibu, California CA 90265-4804
(310) 456-2489 FAX (310) 456-3356

BIOLOGY REVIEW
REFERRAL SHEET

TO: City of Malibu City Biologist

FROM: City of Malibu Planning Department

PROJECT NUMBER:

JOB ADDRESS:

APPLICANT CONTACT:

APPLICANT ADDRESS:

APPLICANT PHONE #:

APPLICANT FAX #:

PROJ ECT DESCRIPTION:

DATE: 2/9/2006

CUP 06-001 , CDP 06-Q11

22878 PACIFIC COAST HWY

Lynn Heacox, Land and Water Co.

18822 Beach Blvd. #209
Huntin2ton Beach, CA 92646

(714)965-1622

(714)965-1692

new portico; add kitchen and dining

TO: . Malibu Planning Deparmentand/or Applicant

FROM: Dave Crawford; City Biologist

The project review package is INCOVPIETE, please submit the followng
items (See Atched). 
The project is consistent wth policies contained in the LCP and CAN
proceed through the Planning process.

The project CANNOT proceed ' through Final Planning Review Lintil'
. correCtori and conditions from Biological Revieware incorporated into the

proposed project design (See Atached). 

.. 

The project may have th potential. to significanUy irract the following
resources, either individually or cumuatively: Sensitive Species or Habitat
WatershedS, andlor Shoreline Resources, and .therefore require review
the Environmental Review Board (ERB). .

DATESIG RE' 

Additional requirements/conditions may be imposed upon review of plan reviSions.

Dave Crawford City Biologist, may be contacted atthe public counter on Mondays and Thursdays
between 8:00 a.m. and 12:30 p. , bye-mat7atdcrawfor ci. mafjbu. ca. , or by leaving detailed

message at (310) 456-2489 extension 277. 
Rev. 11-29.,405
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Biological review, 03/13/06

City ofMalibu
23815 Stuart Ranch Road, Malibu, California 90265

(310) 456 2489 Fax (310) 456-7650

Plannng Departent

BIOLOGICAL REVIEW

Site Address: 22878 Pacifc Coast Highway
Applicant/Phone: Lynn Heacox/714.965.1622
Project Type: New portico; add kitchen and dining
Project Number: CDP 06-011
Project-Planner: Noah Greer

RECOMMENDATIONS:

1. The project is APPROVED.

The proposed project is not expected to result in any new biological impacts.

Date: P'.;Reviewed By:
. rawford, City iologist .

. .

310-456-2489 ext.227 (City of Malibu); e-mail dcrawford(?ci.malibu.ca.
Available at Planing Counter Mondays and Thursdays 8:30 a.m. to 12:30 p.

COP 06-011; Page 1
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City of Malibu
23815 Stuart Ranch Rd., Malibu, California CA 90265-4861

(310) 456-2489 FAX (310) 456-7650

PUBLIC WORKS REVIEW
REFERRAL SHEET

TO: Public Works Department

FROM: Planning Division

PROJECT NUMBER:

JOB ADDRESS:

APPLICANT 1 CONTACT:

APPLICANT ADDRESS:

APPLICANT PHONE #:

APPLICANT FAX #:

PROJECT DESCRIPTION: 

DATE: 2/9/2006

CUP 06-001, CDP 06-011

22878 PACIFICCOASTHW

Lynn Heacox, Land and Water Co.

18822 Beach Blvd. #209
Huntington Beach, CA 92646
(714)965-1622

(714) 965-1692

new portico; add kitchen and dining'

JuawlJedaa
S)f;lOM :)!lqncl

9g0l t 1 83;1

nSI1VII ::0 A.10
031\13:)31:

To: Malibu Planning Divsion

From: Public Works Department

The following items described on the attched memorandum shall be
addressd and resubmitted.

The project was reviewed and found to be in conformance with the City'
Public Works ;.nd alJ .cAN wce roujh t e rLanning.
process. (tl

SIGN
f0 

;I0 
OAT
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City ofMalibu
MEMORANDUM

To: Planning Department

Public Works DepartmentFrom:

Date: February 14, 2006

Proposed Conditions of Approval for CDP 06-011 , CUP 06-01 22878 Pacific Coast
Highway Malibu Beach Inn

Re:

The Public Works Department has reviewed the plans submitted for the above referenced project.
Based on this review suffcient information has been submitted to confirm that conformance with
the Malibu Local Coastal Plan and the Citys Municipal Code can be attained. Prior to the
issuance of building and grading permits, the applicant shall comply with the following conditions.

. A Storm Water Pollution Prevention Plan shall be provided prior to the issuance of the
Grading permits for the project. This plan shall include:

Dust Control Plan for the management of fugitive dust during extended periodswithout rain. 
Designated areas for the storage of construction materials that do not disrupt
drainage patterns or subject the material to erosion by site runoff.
Designated area for the construction portable toilets that separates them from storm
water runoff and limits the potential for upset.
Designated areas for disposal and recycling facilties for solid waste separated from
the site drainage system to prevent the discharge of runoff through the waste.

. A State Construction activity permit is required for this project due to the disturbance of
more than one acre of land for development. Provide a copy of the letter from the State
Water Quality Control Board containing the WDID number prior to the issuance of grading
or building permits.

Geology and Geotechnical reports shall be submitted with all applications for plan review to
the Public Works Department. Approval by Geology and Geotechnical Engineering shall
be provided prior to the issuance of any permit for the project. The Developers Consulting
Engineer shall sign the final plans prior to the Issuance of permits.

COMMERCIAL DEVELOPMENT

All commercial developments shall be designed to control the runoff of pollutants from structures
parking and loading docks. The following measures shall be implemented to minimize the
impacts of commercial developments on water quality

W:\01Pernelroy\ditions\2878 PCH poco.doc Reced Pape
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February 14 , 2006

. RESTAURANTS - Properly design Equipment/accessory wash areas
Install self-contained wash area , equipped with grease trap, and properly connected
to Sanitary Sewer.
If the Wash area is located outdoors, it must be covered , paved , the area must
have secondary containment and it shall be connected to the sanitary sewer.

. TRASH STORAGE AREAS
Trash container areas must have drainage from adjoining roofs and pavement
diverted around the area.
Trash container areas must be screened or walled to prevent off-site transport of
trash.

WASTE MANAGEMENT FOR CONSTRUCTION SITES

The City of Malibu is required by AS 939 to reduce the flow of wastes to the landfills of Los
Angeles and Ventura Counties by 50%. The following projects shall comply with the following
conditions:

1. All new construction (residential and nonresidential)
2. Demolition (non-residential and apartment houses with 3 or more units)
3. Addition/Alteration with construction valuation of $59,000 or more.

The applicant/property owner shall contract with a City approved hauler to faciltate the
recycling of all recoverable/recyclable material. Recoverable material shall include but
shall not be limited to: Asphalt, dirt and earthen material , lumber, concrete , glass, metals
and dryall. Prior to the issuance of a building/demolition permit, a Waste reduction and
Recycling Plan (WRRP) shall be submitted to the Public Works Department for review and
approval. The WRRP shall indicate means and measures for a minimum of 50% diversion
Goal.

Prior to the issuance of the Certificate of Occupancy, the applicant shall provide the Public
Works Department with a Final WRRP. The Final WRRP shall designate all material that
were land filled or recycled , broken down by material types. The Public Works Department
shall approve the final WRRP.

Recycled PaperW:\01PerSonnel\lroy\conditions\2878 PCH portco.doc
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City ofMalibu
23815 Stuart Ranch Rd., Malibu, California CA 90265-4804

(310) 456-2489 FAX (310) 456-7650

GEOLOGY REVIEW
REFERRAL SHEET

TO: City of Malibu City Geologist

FROM: CitY of Malibu Planning Department

PROJECT NUMBER:

JOB ADDRESS:

. APPLICANT CONTACT:

APPLICANT ADDRESS:

APPLICANT PHONE #:

APPLICANT FAX #:

PROJECT DESCRIPTION:

DATE:
rr:nt: r", . L.' ,

rCg 1 3 2006

2/9/2006

CUP 06-001, CDP 06-011

22878 PACIFIC COAST 
LOGY

Lynn Heacox, Land and Water Co.

18822 Beach Blvd. #209
Huntin2ton .Beach, CA 92646

(714)965-1622

(714) 965-1692

TO:

new portico; add kitchen and dining

Malibu Planning Department and/or Applicant

Mr. Chris Dean, City Geologist

, .

The project is geologically feasible and CAN proceed through the planning process.

FROM:

The project CANNOT proceed through the planning process until geologica
feasibilty is determined. Depending upon thenatureof the project, this may requirE
geology and/or geo-technical engineering (soils) report which evaluate the site
onditions, factor safety, and potential geologic hazrds. Thefollowing items arEred begin e review process (see attched.

DATE

Determination of gelogic feasibility for planning should not be construed as approva of building and/or grading
plans which need to be submitted for Building Department approval. At that time, those plans may require
approval of both the City Geologist and Geo-technical Enginee. Additional requirements/conditions may be
imposed at the time building and/or grading plans are submitted for review, including requiring geology and gee .
technical reprts.

Mr. Chris Dean, City Geologist, may be contacted at the Building Safety Counter Mondays and
Thursdays between 8:00 AM and 12:30 PM or by calling (310) 456-2489 extension 306.

. Originated: 11/29/04 (g8) 
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NOTICE OF PUBLIC HEARING
CITY OF MALIBU

PLANNING COMMISSION

The Malibu Planning Commission wil hold a public hearing on Monday, June 19, 2006, at 
6:30 p.m. in the Council Chambers, Malibu City Hall , 23815 Stuart Ranch Road , Malibu
CA, for the project identified below.

COASTALDEVELO RMIT NO. 06-002 AND CONDITIONAL USE PER
06-011 - An application for the installation of a new , alternative onsite wastewater treatment
system and the construction of a portico addition and an interior remodel to create a dining
area within an existing hotel.

APPLICATION NUMBER:

APPLICATION FILING DATE:APPLICANT: 
OWNER:
L.OCA TION:

Coastal Development Permit No. 06-002
Conditional Use Permit No. 06-011
February 9 2006
Lynn Heacox, The Land & Water Company
MBI PCH , LLC
22878 Pacific Coast Highway' within the coastal
zone
4452-005-029 4452-005-030 4452-005-031
Commercial Visitor Serving - 2 (CV-
Noah Greer, 456-2489 , ext. 256

APN:
ZONING: 
CITY PLANNER:

Pursuant to the authority and criteria contained in the California Environmental Quality Act
CEQA"), the Planning Division has analyzed the proposal as described above. The

Planning Division has found that this project is listed among the classes of projects that
have been determined not to have a significant adverse effect on the environment and
therefore, exempt from the provisions of CEQA. Accordingly, a CATEGORICAL
EXEMPTION (Class 3) wil be prepared and issued pursuant to CEQA Guidelines Section
15303 - New construction or conversion of small structures. The Planning Division has
further determined that none of the six exceptions to the use of a categorical exemption
applies to this project (CEQA Guidelines Section 15300.2).

A written staff report will be available at or before the hearing. Following an oral staff report
at the beginning of the hearing, the applicant may be given up to 15 minutes to make a
presentation. Any amount of that time may be saved for rebuttal. All other persons
wishing to address the Commission wil be provided up to three minutes to address the
Commission. These time limits may be changed at the discretion of the Commission. At
the conclusion of the testimony, the Commission wil deliberate and its decision wil 
memorialized in a written resolution.

Copies of all related documents are available for review at City Hall during regular business
hours. Written comments may be presented to the Planning Commission at any time prior
to the close of the public hearing. 
LOCAL APPEAL - Pursuant to Local Coastal Program Local Implementation Plan (LIP)
Section 13.20. 1 (Local Appeals) and Malibu Municipal Code Section 17.04.220 , a decision
of the Planning Commission may be appealed to the City Council by an aggrieved person
by written statement setting forth the grounds for appeal. An appeal shall be filed with the
City Clerk within 10 days and shall be accompanied by an appeal form and the filing fee of
$623. , as specified by the City Council. Appeal forms may be found online at

Attachment 9
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ww.cLmalibu.ca. us or in person at City Hall , or by callng (310) 456-2489 , ext. 245 or ext.
256.

COASTAL COMMISSION APPEAL - An aggrieved person may appeal the Planning
Commission s decision to the Coastal Commission within 10 working days of the issuance
of the City Notice of Final Action. Appeal forms may be found online at
ww.coastal.ca.gov or in person at the Coastal Commission South Central Coast District
office located at 89 South California Street in Ventura , or by calling 805-585-1800. Such
an appeal must be filed with the Coastal Commission , not V1e City.

IF YOU CHALLENGE THE CITY'S ACTION IN COURT, YOU MAY BE LIMITED TO RAISING
ONLY THOSE ISSUES YOU OR SOMEONE ELSE RAISED AT THE PUBLIC HEARING
DESCRIBED IN THIS NOTICE , OR IN WRITTEN CORRESPONDENCE DELIVERED TO THE
CITY, AT OR PRIOR TO THE PUBLIC HEARING.

If there are any questions regarding this notice , please contact Noah Greer, Contract
Planner, at (310) 456-2489 , ext. 256.

MSTRUP , AICP
anning Manager

Publish Date: May 25 , 2006
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CITY OF MALIBU ADMINISTRATIVE PLAN REVIEW 07-011 (EXCERPT) 
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STATE OF CALIFORNIA- NATURAL RESOURCES AGENCY EDMUND G. BROWN, JR, Governor 

CALIFORNIA COASTAL COMMISSION 
SOUTH CENTRAL COAST AREA 

89 SOUTH CALIFORNIA ST., SUITE 200 

VENTURA, CA 93001 

(805) 585-1800 

NOTICE OF VIOLATION OF THE CALIFORNIA COASTAL ACT 
REGULAR AND CERTIFIED MAIL 

April1, 2015 

Mani MBI DE LLC 
c/o Pamela K. Prickett 
601 S. Figueroa Suite 2320 
Los Angeles, CA 90017 

22878 Pacific Coast Highway 
Malibu, CA 90265 

Violation File Number: 

Property location: 

Alleged Violation1
: 

Dear Ms. Prickett: 

V-4-09-015 

22878 Pacific Coast Highway, Malibu; Los Angeles 
County Assessor's Parcel Numbers 4452-005-029, 4452-
005-030, and 4452-005-031. 

Non-compliance with Special Condition 3(g) of Coastal 
Development Permit No. 5-87-576; failure to construct two 
public access beach stairways from public beach parking 
lot to the public beach. 

The California Coastal Act2 was enacted by the State Legislature in 1976 to provide long-term 
protection of California's 1,1 00-mile coastline through implementation of a comprehensive 
planning and regulatory program designed to manage conservation and development of coastal 
resources. The California Coastal Commission ("Commission") is the state agency created by, 
and charged with administering, the Coastal Act. In making its permit and land use planning 
decisions, the Commission carries out Coastal Act policies, which, amongst other goals, seek to 
protect and restore sensitive habitats, such as native chaparral; protect natural landforms; protect 
scenic landscapes and views of the sea; protect against loss of life and property from coastal 
hazards; and provide maximum public access to the sea, such as to the coastline fronting 
property located at 22878 Pacific Coast Highway, described by Los Angeles County as APNs 
4452-005-029, 4452-005-030, and 4452-005-031 ("subject property"). 

1 Please note that the description herein of the violation at issue is not necessarily a complete list of all development 
on the subject property that is in violation of the Coastal Act and/or that may be of concern to the Commission. 
Accordingly, you should not treat the Commission's silence regarding (or failure to address) other development on 
the subject property as indicative of Commission acceptance of, or acquiescence in, any such development. 
2 The Coastal Act is codified in sections 30,000 to 30,900 of the California Public Resources Code. All further 
section references are to that code, and thus, to the Coastal Act, unless otherwise indicated. 
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V -4-09-0 15-Malibu Beach Inn 
Page 2 of4 

In 1988, the Commission approved development (including the construction ofthe existing 
hotel) on the subject property and included conditions to protect public access (described in more 
detail below). Development occurred pursuant to the permit, and the permit conditions are 
therefore legally binding on the property. The subject property is located directly downcoast of 
the eastern parking lot at Surfrider State Beach, which is a heavily visited state beach and the site 
of an annual surfing contest because of a unique wave break. Additionally, the area directly 
downcoast of the subject property represents one of the longest stretches ofbeach in Malibu with 
development adjacent, and resultant limited public access opportunities. Section 30210 of the 
Coastal Act states that "maximum access ... shall be provided for all the people ... ," and Section 
30211 states that "Development shall not interfere with the public's right of access to the sea ... " 
Preserving the public's right of access is a high priority for the Coastal Commission, so the 
requirements of this permit are especially important from a Coastal Act perspective. We look 
forward to working with you to ensure access is provided as required by the permit that 
authorized the hotel on the subject property. 

Non-compliance with CDP No. 5-87-576 

Commission staff has confirmed that development on the subject property does not fully comply 
with the terms and conditions of a previously issued Coastal Development Permit ("CDP"). CDP 
No. 5-87-576 was approved by the Commission, with conditions, on January 14, 1988, and 
issued on November 25, 1989, and the conditions of that permit run with the land, binding all 
owners of the property. This permit authorized demolition of an existing hotel and restaurant and 
construction of a 47 room three-level hotel with 52 parking spaces, 33 feet above existing grade, 
and a rock revetment on the subject property. The permit also authorized and required the 
property owner to construct two stairways from the California Department of Parks and 
Recreation (CDPR) public beach parking lot on APN 4452-005-902 to the public beach. It 
appears that the required stairways were never built. 

Standard Condition Three (3) states: 

All development must occur in strict compliance with the proposal as set forth below. 
Any deviation from the approved plans must be reviewed and approved by the staff and 
may require Commission approval. 

Additionally, Special Condition 3(g) states: 

Prior to transmittal of the permit the applicants shall submit revised building and 
landscape plans conforming to Section 138 of the certified Malibu/Santa Monica 
Mountains Land Use Plan. The plans shall show: 

g) Final plans for no less than two stairways from the public beach parking lot to the 
public beach shall be approved by LA county Department of beaches and constructed 
as part of this project. These stairways shall be reviewed by the Executive Director to 
ensure that extension beyond the present riprap is minimal. 
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V -4-09-0 15-Malibu Beach Inn 
Page 3 of4 

As of the date of this letter, the public access stairways have not been constructed as required by 
the permit. The failure to construct said stairways constitutes failure to comply with Special 
Condition 3(g) ofCDP No. 5-87-576. Please be advised that non-compliance with the terms and 
conditions of an approved permit constitutes a violation of the Coastal Act. 

In order to resolve this matter in a timely manner and reduce the possibility of further formal 
enforcement action, we request that the Malibu Beach Inn schedule a meeting with Commission 
staff to go over the necessary steps to construct the public access stairways. 

Administrative Resolution of Public Access Violation 

As described above, preserving the public's right of access is a high priority for the Coastal 
Commission. In this case, failure to provide the required public access beach stairs denies the 
public its right to access the sea as required by Sections 30210 and 30211. 

As you may know, recent legislative actions amended the Coastal Act to add Section 30821, 
which authorizes the Commission to administratively impose penalties for access-related 
violations of the Coastal Act. Pursuant to that section, in cases involving violation(s) of the 
public access provisions of the Coastal Act, which is the case here, the Commission may impose 
administrative civil penalties in an amount of up to $11,250 per day for each violation. 

Resolution 

While we are hopeful that we can resolve this matter amicably, please be advised that the Coastal 
Act has a number of potential remedies to address violations of the Coastal Act, including the 
following: 

Section 30809 states that if the Executive Director of the Commission determines that any person 
has undertaken, or is threatening to undertake, any activity that may require a permit from the 
Coastal Commission without first securing a permit, the Executive Director may issue an order 
directing that person to cease and desist. Section 30810 states that the Coastal Commission may 
also issue a cease and desist order. A cease and desist order may be subject to terms and 
conditions that are necessary to avoid irreparable injury to the area or to ensure compliance with 
the Coastal Act. Section 30811 also provides the Coastal Commission the authority to issue a 
restoration order to address violations at a site. A violation of a cease and desist order or 
restoration order can result in civil fines of up to $6,000 for each day in which the violation 
persists. 

As noted above, in cases involving violation(s) of the public access provisions of the Coastal 
Act, Section 30821 authorizes the Commission to impose administrative civil penalties in an 
amount not to exceed $11,500 per day per violation in which the violation persists. 

Finally, Section 30812 authorizes the Executive Director to record a Notice of Violation against 
any property determined to have been developed in violation of the Coastal Act. If the Executive 
Director chooses to pursue that course, you will first be given notice of the Executive Director's 
intent to record such a notice, and you will have the opportunity to object and to provide 
evidence to the Commission at a public hearing as to why such a notice of violation should not 
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be recorded. If a notice of violation is ultimately recorded against your property, it will serve as 
notice of the violation to all successors in interest in that property3

. 

Thank you for your attention to this matter. We would like to resolve these issues and open this 
access way for public use and are happy to work with you to do so. Please call me by April15, 
2015 to discuss resolution. If you have any questions regarding this letter or the pending 
enforcement case, please feel free to contact me at (805) 585-1800. 

Sincerely, 

K~jj&p 
Enforcement Officer 

cc: Lisa Haage, Chief of Enforcement, CCC 
Andrew Willis, Enforcement Supervisor, CCC 
Steve Hudson, District Manager, CCC 
Barbara Carey, Supervisor, Planning and Regulation, CCC 
Alex Helperin, Senior Staff Counsel, CCC 
Aaron McLendon, Deputy Chief of Enforcement, CCC 
Craig Sap, Superintendent, CDPR 

3 Even without such notice, by law, while liability for Coastal Act violations attaches to the person or 
persons originally responsible for said violations (and continues to do so even if they no longer own the property), 
liability additionally attaches to whomsoever owns the property upon which a Coastal Act violation persists (see 
Leslie Salt Co. v. San Francisco Bay Conservation and Development Com. [1984], 153 Cal. App.3d 605, 622). 
Therefore, any new owner(s) of the subject property will assume liability for, and the duty to 
correct, any remaining violations. Under California Real Estate law, if you plan to sell the subject property, it is 
incumbent upon you to inform any potential new owner(s) of same. 
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From: Tony Canzoneri
To: Hislop, Kristen@Coastal
Subject: Your May 26 letter
Date: Friday, June 05, 2015 12:44:35 PM
Attachments: CC 1990 Permit Monitoring Form.pdf

Dear Kristen,

First, I have not received the contact sheet you were preparing listing the names and contact
information of the person’s who attended the May 12 on site meeting and would appreciate
receiving it when completed.

Second, I received your May 26 letter in the mail yesterday and will put a call into you
today. For the record, I want to correct certain misimpressions reflected in your letter
regarding my statements at the May 12 onsite meeting. 

We believe that the owners of the Malibu Beach Inn have no legal obligation to install the
stairs under Special Condition 39(g) based on, among other reasons, the attached  1989-1990
PERMIT MONITORING REVIEW FORM in which your agency confirmed that “all special
conditions have been met”. That form also clearly recites and checks off all of the special
conditions including 3(g). Further, we believe the condition is no longer in effect based
on information from prior owners, common principles of waiver and estoppel, the passage of
time, the fact that stairs were installed and still exist adjacent to the pier and the
Commission’s inability to obtain the required consent of State Parks and LA County Beaches
and Harbor to allow the installation of the steps as contemplated in the condition. We
understand that prior owners were ready, willing and able to install the steps but were
prevented from doing so due to the inaction and lack of agreement by the State agencies. It
would be unconscionable to now, decades later, attempt to impose such a condition at current
inflated costs on a recent buyer who had every reason to believe the condition had been
waived or satisfied by the existing stairway. Our understanding from prior owners was that
State Parks, LA County Beaches and Harbors and Coastal Commission could never reach
agreement regarding the location and design for the stairs. We believe that is why the
mitigation monitoring report accurately reflected compliance with all conditions including the
stairway condition.

Nevertheless, as I did indicate at our site meeting, the Malibu Beach Inn, as a good neighbor,
 will consider contributing a reasonable amount toward a plan for improving the walkway
and beach access between the State parking lot and the beach. My understanding of the
discussion at the meeting was that State Parks was going to develop a proposed plan and
engineer’s cost estimate for the proposed improvements in collaboration with the
Commission, LA County Beaches and Harbor and the Malibu Pier concessionaire. At that
point the public and private parties would all review the plans and sources of funding.

Please let me know if your understanding of next steps is any different than what I have
stated above with the acknowledgement that the Coastal Commission does not agree that we
have no legal obligation to install the stairs according to the original condition. Please also let
me know if I need to send you a more formal response by regular mail or otherwise to have
this response become part of your administrative record.

I do hope that we can work together to improve this area for the betterment of all. We are
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very much in favor of the ideas that were expressed by all regarding the potential
improvement of the beachfront between the pier and the Inn.

Thank you for your cooperation in facilitating the discussion and a mutually beneficial result.

Tony Canzoneri
Canzoneri Gottheim Law LLP
Strategic Solutions for Business and Government
310.283.4507
tony.canzoneri@icloud.com

Privilege and Confidentiality Statement
This email and any files transmitted with it may contain privileged, confidential and/or trade secret information . It
is intended solely for the use of the intended addressee. If you are not the intended addressee, or a person
responsible for delivering it to that person, you are hereby notified that any disclosure, copying, dissemination,
distribution, or use of any of the information contained in or attached to this transmission is STRICTLY
PROHIBITED. If you are not the intended addressee, please notify the sender by replying to this message and then
delete it from your system. Thank you.
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From: Tony Canzoneri
To: Hislop, Kristen@Coastal
Cc: Sap, Craig@Parks
Subject: Your June 15 letter and our telephone conversation on June 22
Date: Thursday, June 25, 2015 9:11:21 PM

Dear Kristen,

As we discussed, I am following up on our conversation Monday and formally 
responding to your June 15 letter.

We are at the point where we both agree to disagree regarding whether or not the 
current owner of the Malibu Beach Inn has any legal obligations under CDP No. 5-
87-576 Special Condition 3(g). 

Further to seeking a cooperative resolution, I spoke to Deputy Craig Sap of State 
Parks on Monday who confirmed that State Parks would have to design and 
construct any steps from the parking lot to the beach and that we would not be 
allow us do that so. Craig indicated that they have been busy with fiscal year end 
reporting but that they are setting up a meeting to follow through on the game plan 
we discussed at the May 12 meeting with all stakeholders. My understanding of that 
meeting was that the first step would be for State Parks, LA County Beaches and the 
Malibu Pier to formulate a proposed concept plan that could then be reviewed by 
Coastal Commission and the owner of the hotel. Given the passage of time and 
rising tides, it appears that the original location for the steps may not be feasible or 
safe. To the contrary, the viewing deck that these stakeholders have apparently 
been discussing for sometime, would better serve the public and potentially the 
disabled.

I think we are both in agreement that it would not be productive to continue to 
restate legal arguments regarding this condition given our hope that we will be able 
to reach an amicable resolution. Although we generally disagree with the points 
made in your June 15 letter, I want to specifically address certain issues raised in it 
to be sure there is no confusion about the facts:

1. If ever there were a case where the doctrine of waiver and estoppel properly 
applies to government action it would be this case. The 1989-1990 Permit 
Monitoring Review Form (“Review Form”) issued on 1/8/90 was not limited to the 
submission of plans. It stated that “all special conditions have been met” and 
condition 3 (g) was recited specifically “Final Plans for no less than two stairways 
from the public beach parking lot to the public beach shall be approved by LA county 
Department of Beaches and constructed as part of this project. [emphasis 
added]. The project had already been constructed so there is no other reasonable 
interpretation except that the condition had been waived. Without regard to whatever 
rights the Coastal Commission may have against prior owners, the current owner cannot be 
held responsible for this condition.

2. Consistent with the Review Form, the Coastal Commission did not take any 
action to enforce the condition for approximately 20 years. And when it did 
attempt to enforce it at that time, the then owner ran into the same issue that 
caused the waiver in 1990 and that we find today. The steps can’t be safely built 
and maintained at the location shown on the original concept plan. The stakeholders, 
including California State Parks and the concessionaire of the pier restaurants, 
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explored the proposed viewing deck and stairway at that location as the best, and 
possibly only, feasible solution.

3. The Coastal Commission again took no further action to enforce the condition for 
another 6 years between 2009 and your May 26, 2015 letter to the 
current owner.

4. Finally, the statement in your letter that “State Parks approved the [10-29-87] 
plans” is incorrect. You will see on that plan that State Parks “Acknowledged” 
receipt and the plan recites that “The location of the steps as shown are 
approximate and in concept only and are to be reviewed and approved by 
The State of California of Parks and Recreation prior to construction.”. It is 
impossible for us to comply with the demand in your letter given State Parks 
jurisdiction over the process. 

Kristen, at this point, I trust that we can in fact just agree to disagree and get on 
with working toward a constructive and feasible resolution. Please let me know if 
your understanding of the appropriate next steps are different than I have indicated 
and/or if I need to send you this email in a letter by US mail to become a formal 
part of your administrative record.

Thank you for your cooperation and we will continue to be available to work with 
you and the other stakeholders to develop a feasible and beneficial plan.

Tony Canzoneri
Canzoneri Gottheim Law LLP
Strategic Solutions for Business and Government
310.283.4507
tony.canzoneri@icloud.com

Privilege and Confidentiality Statement
This email and any files transmitted with it may contain privileged, confidential and/or trade secret information . It 
is intended solely for the use of the intended addressee. If you are not the intended addressee, or a person 
responsible for delivering it to that person, you are hereby notified that any disclosure, copying, dissemination, 
distribution, or use of any of the information contained in or attached to this transmission is STRICTLY 
PROHIBITED. If you are not the intended addressee, please notify the sender by replying to this message and then 
delete it from your system. Thank you.
 
 

ColonelFescue
Stamp



ColonelFescue
Stamp



ColonelFescue
Stamp



ColonelFescue
Stamp



ColonelFescue
Stamp



ColonelFescue
Stamp



ColonelFescue
Stamp



ColonelFescue
Stamp



ColonelFescue
Stamp



ColonelFescue
Stamp



ColonelFescue
Stamp



ColonelFescue
Stamp



ColonelFescue
Stamp



ColonelFescue
Stamp



ColonelFescue
Stamp



ColonelFescue
Stamp



ColonelFescue
Stamp



ColonelFescue
Stamp



ColonelFescue
Stamp



ColonelFescue
Stamp



ColonelFescue
Stamp



ColonelFescue
Stamp



ColonelFescue
Stamp



ColonelFescue
Stamp



ColonelFescue
Stamp



ColonelFescue
Stamp



ColonelFescue
Stamp



ColonelFescue
Stamp



ColonelFescue
Stamp



ColonelFescue
Stamp


	Compiled Exhibits.pdf
	Exhibits 1-3
	Exhibits 456
	Exhibits 789
	Exhibit 10 part 1
	Exhibit 10 part 2
	Exhibit 10 part 3
	Exhibit 10 part 4
	Exhibit 10 part 5
	Exhibits 1112
	Exhibit 13
	Exhibits 141516
	Exhibits 17 
	Exhibit 18
	exhibit 19
	Exhibit 20
	Exhibit 21
	Exhibit 22
	Exhibit 23
	Exhibit 24
	Exhibit 25
	Exhibit 26
	exhibits 27
	Exhibit 28
	Exhibits 29
	Exhibit 30
	Exhibit 31
	Exhibit 32
	Exhibit 33
	Exhibit 34




