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The purposes of this addendum are threefold: (1) to update the record with the addition of a
Supplement Statement of Defense submitted by the responding party and other correspondence
and documents, most of which Commission staff received (or generated) after the staff report
was issued on November 18; (2) to provide responses to some of the issues raised in that
Supplemental Statement of Defense and elsewhere, which Commission staff proposes the
Commission incorporate into its findings; and (3) to update some of the findings in the staff
report.
On November 18, 2016, just a few hours after the staff report had been finalized and published,
Alan Block, one of the attorneys for the Lents in this matter, submitted a “Supplemental
Statement of Defense” (“Supplemental SOD”), without the referenced exhibits, by email. A hard
copy version arrived by mail with the exhibits on November 22, 2016. The submittal also
included three declarations. This submittal is attached to this addendum. We note that the issues
raised in this Supplemental SOD have largely been raised in various prior submittals, and are
largely already covered in the full Staff Report. For the record, however, and for the convenience
of Commissioners and others, Commission staff will describe and address here the issues raised,
and where applicable, reference the Staff Report sections that already respond to the issues raised
in this Supplemental SOD.
Commission staff notes that we received several communications from Mr. Block in the week
prior to the Commission meeting, after the staff report had been issued. Some of those

CCC-16-CD-03/CCC-16-AP-01(Lent)
Addendum of December 6, 2016

communications, including the most substantial one, came as late as the day on which this
addendum was being issued, and while staff was in the midst of preparing for hearing and travel.
As a result, although Commission staff has responded to as much of those communications as
possible, either separately or in this addendum, it was simply not possible to respond to
everything. It is specifically to avoid this sort of impossible situation that the Commission’s
enforcement regulations require alleged violators to respond to Commission staff’s allegations
(as laid out in the Notice of Intent) in a Statement of Defense, which is required by a specific
deadline, rather than in a series of separate communications that continue right up to the date of
the hearing. (See, e.g., 14 CCR § 13181.) The Commission’s regulations allow the Executive
Director to extend the deadline for submittal of a Statement of Defense, as he did in this case,
multiple times, but they also state that such extensions “shall be valid only for such additional
time as the executive director allows.” (14 CCR § 13181(b).) Accordingly, the materials
submitted after the staff report was issued and the defenses listed therein are not properly before
the Commission as part of the administrative record in this case. Nevertheless, in an excess of
caution, and as a courtesy to the Lents, Commission staff is responding to as much of these
materials as is possible and may address them further via a second addendum and/or orally at the
hearing.

I.

NEW DOCUMENTS

The documents included with this addendum are:
1. Letter from Sam Schuchat (California Coastal Conservancy) and Joseph T. Edmiston
(Mountains Recreation and Conservancy Authority) to Lisa Haage, Chief of
Enforcement, California Coastal Commission, re 20802 Pacific Coast Highway,
Malibu CA; Las Flores Beach; Warren M. and Henny S. Lent (Dec. 5, 2016)
2. Excerpt from Revised Accessway Plan prepared by Bionic (October 30, 2014).
3. MRCA Memorandum Authorizing Architect Work (February 5, 2014).
4. MRCA Memorandum Authorizing Conservancy Grant Agreement (October 3, 2012).
5. E-mail message from Alan Block to Peter Allen re “FW: Request for Postponement
of C&D Order No. CCC-16-CD-03 and Administrative Civil Penalty No. CCC-16AP-01” (Nov. 23, 2016).
6. E-mail message from Alex Helperin to Alan Block re “Ex Parte Communications and
Enforcement Proceedings” (Nov. 29, 2016) and exchange between Alan Block and
Lisa Haage re same (Nov. 28, 2016).
7. Ex Parte Disclosure form of Steve Kinsey (Nov. 28, 2016).
8. Declaration of Mark Delaplaine (Dec. 1, 2016).
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9. Declaration of Aaron McLendon (Dec. 5, 2016).
10. Letter from Alan Block re “Request for Postponement” (Dec. 5, 2016).
11. Supplemental SOD: “Supplemental Statement of Defense to Notice of Intent to
Commence Cease and Desist Orders and Administrative Civil Penalties Proceedings;
Supporting Declarations of Ron Goldman, Robert Hayne and Alan Robert Block”
(Nov. 18, 2016).
12. Letter from Alan Block (Dec. 6, 2016)

II.

RESPONSES TO ISSUES RAISED IN THE SUPPLEMENTAL SOD AND
ELSEWHERE

A. The Stairs Are Unpermitted Development
The Supplemental SOD once again alleges that the Lents “do not concede that the Stairway
constitutes ‘illegal development.’” The Lents assert that the a single, structural page of Los
Angeles County Plans (“Page S-2”) shows the staircase and other development as it was built in
the public easement (even though all other pages of the L.A. County plans show the public access
easement clear of any private development, and in fact show a different staircase as it was
approved on the western side of the residence). The Lents allege that Page S-2 was submitted as
part of a set of “final working drawings” submitted to the Commission's Executive Director and
offer declarations that the Commission’s practice at the time (1980s) was to require that a
complete set of plans (all sheets listed on the sheet index) be submitted to finalize a permit and
proceed with construction. (Lent Supp. SOD, p.8.)

Response: Commission staff have repeatedly and thoroughly demonstrated that there is no merit
to the Lent’s proposition. A full response to this argument is already provided in Section
III.H(1) of the full Staff Report (at pages 41-50). In summary, the Lents have argued that a
single-page of 1980 plans submitted to the County as part of a County building permit
application, which was just a sub-page giving a structural framing schedule, shows a door and
stairway in the public easement recorded on their property, and that we should assume these
plans were submitted to Commission staff, and we should also assume Commission staff
approved them, and we should further assume that this somehow constitutes actual Commission
approval, even though it occurred outside and after formal Commission action. This argument
fails factually as well as legally.
Factually, all of the evidence in the Commission’s permits and permit files demonstrates that no
private development was approved in the public easement. There were four official actions: a
1978 Regional Commission permit approval, a 1979 State Commission approval (on appeal from
the Regional Commission action), a 1980 amendment, and a 1981 amendment. None of the
exhibits to any of the four actual approvals shows the stairs or any private development in the
3
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public easement. None of the plans in the permit files that make up the applications for any of
those four actions shows the stairs. And none of the plans submitted to the Commission after the
approvals shows the stairs. Even the County plans on which the Lents rely do not show the stairs,
except for the one structural sheet on which the Lents focus all of their attention, which is
inconsistent with multiple other sheets within the County plans. And finally, as discussed further
below, there is no evidence that the Commission or Commission staff ever even saw that sheet or
would have reason to review that sub-page structural details schedule.
The Lents argue that we should presume that Page S-2 was submitted to the Commission based
on general procedures in place at the time. However, more case-specific testimony from a staff
member actually involved in the matter contradicts that presumption. Attached is a “Declaration
of Mark Delaplaine.” Mr. Delaplaine was an Appeals Analyst in the Commission’s Land Use
Unit at the time the Lent permit and amendments were processed. Mr. Delaplaine also presented
the final amendment application to the Commission on June 16, 1981. Mr. Delaplaine’s
declaration documents that it was not Commission’s staff practice at that time to require
structural sub-pages to be submitted with an application or as a precondition to issue a permit.
Mr. Delaplaine’s declaration also documents that given the nature of the 18-inch encroachment
amendment, he does not believe the plan structural framing Page S-2 would have been included
in the final permit application or any subsequently submitted plans; and that all the relevant plans
necessary for Commission staff review were included. Mr. Delaplaine’s declaration also
documents that Commission staff would have likely noticed any plan showing private stairs in a
public easement and would have rejected such a plan.
The Lents’ argument also fails legally. Even if Commission staff had seen and accepted Page S2, any such implicit or accidental approval would have been void as violating the Coastal Act
and Commission regulations. Any development in the easement would have to be approved by
the Commission through a CDP or CDP amendment, not through an accidental or inferred staff
review. In addition, even if such plans had been submitted to the county in an effort to obtain a
building or similar permit, these plans are irrelevant to the issue of Commission approval under
the Coastal Act. Moreover, the County of Los Angeles building plans actually show that no
private development or stairs was approved in the public easement, with the Lents’ sub-page
totally contradicting all the other County plans, including the fundamentally important Section,
Site, and Elevation plans, all of which show no private development in the public easement and
private beach stairs on the west side. Finally, because the stairs were placed in a public easement,
approving the stairs would have negated the intent of the prior CDP condition requiring public
access. Thus, any such amendment request would have been rejected as violating CDP
conditions, Commission regulations, and the Coastal Act.
B.

Collateral Estoppel Does Not Apply
The Supplemental SOD again alleges that a trial court judgment in a wholly unrelated case
(called Revell) serves “to collaterally estop the Commission from seeking anything other than
civil penalties against them pursuant to § 30820(a).” The Commission’s full staff report already
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responds to the Lents’ arguments based on Revell in Section III.H (2), pp. 58-59. Commission
staff also responded the collateral estoppel argument in a letter of July 29, 2016 (Exhibit 58).

Response: As described in the full Staff Report at pages 58-59, Revell is not applicable to the
present situation for multiple reasons and certainly does not provide any support for the doctrine
of collateral estoppel. Revell is a trial court case, and thus its decision is only binding in that
specific case. In addition, that case also concerned the application of penalties under Section
30820, whereas the current case addresses only the application of penalties under Section 30821,
which did not even exist at the time of the Revell case. Moreover, the cases are factually
inapposite in many regards.
C.

Public Access Here Is Feasible and the Lents Have Impeded It
The Supplemental SOD alleges that the “Conservancy has stated unequivocally that the
Easement will remain closed until a management agency is located to handle
maintenance and related issues associated with public use. No such management agency
has to date been identified.” The Supplemental SOD also alleges that “More important,
the Conservancy is still determining whether it is even feasible to develop and open the
Easement for public use . . . .” (Lent Supp. SOD, p.3.) The Supplemental SOD also
alleges that “requiring removal of the stairway and deck before a determination of
feasibility to open the easement for public use is premature and wholly unjustified and
inappropriate.” (Lent Supp. SOD, p.8.) Finally, the Supplemental SOD alleges “the Lents
have not interfered with the public’s right of access (because the easement cannot be
opened for public use until feasibility of the project is determined, and the MRCA or
other management agency has been selected to handle maintenance and related issues
associated with such use, and accessway improvements have been constructed.” (Lent
Supp. SOD, pp. 8-9.)

Response: This allegation fundamentally mischaracterizes the Conservancy’s process for
designing and opening up accessways. In fact, the Conservancy has continued to attempt to open
this accessway and has been hampered by the presence of Unpermitted Development and the
lack of cooperation. The Commission’s full Staff Report already demonstrates how the Lents
have interfered with the public’s right of access, and that penalties under Section 30821 are
applicable. See Section III.G describing the Commission’s findings to impose administrative
penalties in this matter, and Section III.H(2) (pages 50-59) rebutting the Lents’ already-presented
defense against Section 30821. Commission staff summarizes a few more points here.
Additionally, attached to this Addendum as a new Exhibit is a letter from MRCA and the State
Coastal Conservancy that further documents these points.
First, the Lents’ argument here assumes a legal right to place unpermitted and illegal
development in an area set-aside for public access until such time as the easement holder has
some official and final development proposal in place and all related entitlements in hand. The
Lents’ argument also assumes that Section 30821 would not apply to the retention of
Unpermitted Development in and blocking a public access easement until a full public access
5
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proposal is developed and permitted there. Yet, there are numerous ways, many applicable here,
that such retention could violate the public access provisions of the Coastal Act. The Lents’
assumptions here would amount to an impermissible limitation to Section 30821 not intended by
the Legislature. Rather the Coastal Act is to be liberally construed to accomplish the Act’s
purposes, which include the maximization of public access. (Pacific Palisades Bowl Mobile
Estates, LLC. v. City of Los Angeles (2012) 55 Cal.4th 783, 796; Yost v. Thomas (1984) 36
Cal.3d 561, 565-566.) Moreover, Section 30821 is intended to encourage quick resolution of
violations, which would be upended if the statute was suspended until a fully feasible public
access plan was in place.
Second, the Lents’ argument here again ignores that the ongoing presence of the encroachments
has impaired the development of public access in this location. Those encroachments, and the
Lents’ ongoing refusal to remove them, have forced the Conservancy to spend significant
additional funds and a significant part of their planning budget to date on addressing the various
potential problems of the encroachments. These points are already documented in detail in the
Staff Report in Section III.H(2), which also cites the Conservancy and MRCA’s letter of June 6,
2016 (Exhibit 59).
Third, the Conservancy and MRCA do believe that public access here is feasible and have long
intended to move forward with developing such access. This point is documented in the full
Commission Staff Report, the Conservancy and MRCA’s letter of June 6, 2016 (Exhibit 59), and
again in their letter of December 5, 2016 attached to this Addendum. The letter of December 5,
2016, also indicates that there was no basis for the allegation that the Conservancy and MRCA
were still deciding whether public access in general was possible at this easement. Moreover, it
is misleading for the Lents to claim that they were awaiting a formal determination of feasibility
from MRCA and the Conservancy before they could agree to make a legally existing public
access easement free of Unpermitted Development. The Lents (and/or their counsel) were wellinformed that the two agencies desired to develop public access here, and further desired the
removal of the unpermitted encroachments to allow for such access. Their many actions
supported this clear desire and that the process of planning for development here was underway.
For instance, in June 2010, the Lents were presented with a complete draft plan for development
of the easement on their property prepared on behalf of the Conservancy on June 21, 2010
(Exhibit 23). The easement on the Lents’ property has been included in multiple planning
documents for development of public access. On February 5, 2014, in a public hearing, the
MRCA adopted an authorization providing up to $50,000 to “complete the planning and
proposed conceptual designs for improvements (e.g., new stairs and ramps) to several
accessways in order to provide public access to several beaches in the City of Malibu.” This
authorization selected eight specific easements of the original twelve in the PWP, including the
easement on the Lents’ property.
Fourth and most importantly, the Lents were repeatedly informed by Commission staff that
feasibility of access at this location was not at issue, that the decision regarding placement of
6

CCC-16-CD-03/CCC-16-AP-01(Lent)
Addendum of December 6, 2016

access here had been made years ago by the Commission, and that they needed to enter into a
formal agreement to remove the Unpermitted Development blocking the public’s easement, as
well as to resolve the violation and to avoid the further accumulation of penalties, including,
after passage of 30821, administrative penalties. On July 26, 2010, as reflected in the attached
“Declaration of Aaron McLendon,” at a meeting with Conservancy and Commission staff and
the architect developing the public accessway, the Lents and their attorney were informed that all
items of unpermitted development located within the Easement, including the stairs, must be
removed from the easement. In a letter of February 7, 2014, the Lents were informed that the
Conservancy believed a public accessway was feasible and desired to construct one, and that the
Unpermitted Development needed to be removed from the easement. In a letter on April 14,
2014, the Lents were informed that:
“Dr. Lent's obligation to remove the unpermitted development within the
easement is not contingent upon the design of the public accessway. Moreover,
the unpermitted development within the public easement must be removed prior
to construction of the public access way to allow for such construction. Thus,
prompt removal of the unpermitted structures is imperative to moving forward
with the process of designing and constructing the public accessway that will
provide long-delayed public access to this stretch of coast. Any delay in
discussions between yourself, your client, and Commission staff will further
hinder and delay the process of providing needed coastal public access in an area
it does not currently exist.”
In letters dated June 2, 2014, and November 7, 2014, staff offered the Lents a solution to address
their “feasibility” concerns in which a signed agreement could ensure removal of the
Unpermitted Development from the public easement to satisfy the public agencies concerns, and
to sequence removal with the needs of the developing agencies as the accessway was developed.
Commission staff indicated in both letters that such an agreement could more quickly resolve the
matter at less cost for all parties. On December 22, 2014, staff offered again the same proposal
for a Consent Order and stated that such a settlement would ensure that “the planning and
execution of the public accessway could proceed without the uncertainties that currently are
likely impacting the process. Instead, the unpermitted development remains in violation of the
coastal act, and in violation of the public access provisions of that act.” The December 22, 2014
letter also reiterated to the Lents that “feasibility” was not an issue in this matter- that MRCA
and the Conservancy had shown “their determination that an accessway at this location is
physically feasible,” and cited to the above-mentioned updated selection of eight easements in
MRCA’s 2014 authorization “to complete actual designs” at those easements. Staff’s December
22 letter also informed the Lents that:
“More importantly, the primary remaining obstacle to the development of this
public accessway is the unpermitted development currently blocking the site. The
difficulties posed by physical encroachments into public accessways are evident
7
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in the original PWP planning documents, in which the concerns cited were less
about the physical feasibility of accessways and more the problem of legal
challenges and encroachments and others physical barriers that prevent the full
public development of vertical accessways. . . . The continued existence of the
unpermitted development that blocks the public easement negatively affects the
ability of MRCA and the Conservancy to begin construction of the public
accessway here.”
In a letter of July 22, 2015, staff reminded the Lents that “their ongoing refusal to agree to
remove the development in the public easement continues to hamper the ability of the Coastal
Conservancy and the Mountains Recreation and Conservation Authority to move forward with
plans to develop the public accessway.” Staff also wrote that while the Lents continued “to
refuse to agree to remove the unpermitted development from the public access easement,
administrative penalties under Section 30821, in addition to other penalties under Chapter 9 of
the Coastal Act, continue to accrue each day and for each violation and will continue to do so.”
The letter again offered the above-proposed settlement agreement as a way to address the Lents’
concerns and would allow them “to avoid the continued accrual of administrative penalties, [and]
enable the Conservancy and MRCA to properly move forward with developing the public access
design.”
D.

The Lents Must Bear Responsibility for Their Actions Over the Last Seven Years
The Supplemental SOD alleges that the “Lents are blameless in creating the conditions
that are the subject of the NOI.” (Lent Supp. SOD, p.10.) The Supplemental SOD goes
on to allege that “Indeed, the Lents are now agreeing to remove the stairway from
blocking the public easement and finally resolve the violation.” The Lents argue that only
the Commission’s insistence on a large penalty is preventing resolution of this matter.

Response: Despite repeated assertions that the Lents sought to comply with the law at various
junctures, the undisputed record shows quite the opposite. First, although the Supplemental SOD
repeats the oft-asserted claim that the Lents may “agree” to remove the Unpermitted
Development from the public easement, as in every prior instance in this case, upon a closer look
at the full record, this proves to be inaccurate. In this instance, the very same document belies
this assertion, as it continues to demand a variety of self-determined preconditions to complying
with their permit and the Coastal Act, including that they will remove the unpermitted
development only “if an exterior stairway can be relocated to the western side of the property,”
and only “once the Conservancy has procured all necessary discretionary entitlements to
undertake the improvements necessary to open the Easement for public use.” (Lent Supp. SOD,
p.8.) This is consistent with their prior recent proposals of 2016, in which they finally stated that
they might consider removing all the Unpermitted Development from the public easement, but
only on the conditions of obtaining a permit for a new private staircase and only when the
Conservancy obtains all its permit approvals for a public accessway. (See, e.g., June 17 Letter
8
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from Alan Block, Exhibit 57.) Yet, compliance with the terms and conditions of an existing
CDP and an existing public easement, and compliance with the Coastal Act are not optional; they
are legal requirements. As recently as last week, they conditioned compliance on receiving
permits for a private accessway, and the Commission agreeing to allow the Lents to retain the
unpermitted, private staircase blocking the public easement for an additional 7 months,
apparently to benefit their personal rental situation. See November 23, 2016 e-mail message from
Alan Block, attached hereto.
Second, even if it were true that the Lents have now agreed, in theory, to remove all of the
Unpermitted Development from the public easement upon certain pre-conditions not part of the
original permit that required this accessway, there still remains the matter of nine years of refusal
to remove the Unpermitted Development (though the Commission is only assessing penalties for
the last two). Commission staff has repeatedly informed the various attorneys for the Lents that
their long period of refusal to remove the Coastal Act and CDP violations encroaching into the
public access easement, and the active presentation of numerous arguments against removal of
the encroachments from the easement and development of the easement, constitute violations of
the public access provisions of the Coastal Act and warrant a significant penalty for resolution.
Moreover, the Lents have repeatedly asserted for several years that they may challenge the
Conservancy’s public access design. The Lents’ very own Supplemental SOD indicates that they
retain a desire to challenge the Conservancy’s accessway plans – the Supplemental SOD asserts
that the Conservancy’s plans could violate their easement rights because their easement is not
exclusive, and the SCC plans could violate the CDP conditions as well. The Conservancy has
documented how the Lents’ ongoing retention of development in their easement and their
ongoing presentation of challenges to development of the easement has impaired their ability to
move forward with providing public access (See Exhibit 59 and December 6, 2016 letter
attached herein).
Third, as referenced directly above, the Lents had numerous chances over many years to enter
into a binding agreement to remove the Unpermitted Development from the public easement.
Since they have declined to do so, there has been no ability to plan for and develop the easement,
nor any certainty that the Conservancy or MRCA will have an open easement in which to
construct a public accessway. The Lents had numerous chances to resolve this matter before
Section 30821 was enacted, as well as after it was enacted, yet they continued to reject requests
to remove the Unpermitted Development blocking the public easement. Even the negotiations
between Commission staff and the Lents over penalties, which began in earnest in January 2016,
took place against the background of the Lents placing pre-conditions on any removal of the
Unpermitted Development in the public easement, and their continued advancement of theories
as to why that development should not be removed – such as their continued argument, despite
all evidence and legal requirements of the Coastal Act, that their private stairs blocking a public
easement were somehow permitted.
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In summary, as noted in the Staff Report, the Lents have undertaken actions and actively refused
to comply with the permit conditions pertaining to public access, and with the permitting
requirements of the Coastal Act for almost a decade, despite active efforts by the Coastal
Commission and Coastal Conservancy to resolve the matter. It should be noted, again as fully
discussed in the Staff Report at page 34, the penalty recommendation made here is very
conservative, and although other penalties could be assessed here, the recommendation includes
penalties only for those days after the Lents were given notice of the applicability of
administrative penalties under 30821 for access violations, a shorter 744 days than allowed,
when the violation has been in place for many years.
E.

The NOIs Provided Sufficient Notice, and Liability Is Not Limited to Time-periods
After an NOI Is Provided
The Lents argue that: “The 2007 NOI did not mention the Stairway or Deck at all, and
certainly did not allege that such improvements were constructed in violation of the
Coastal Act or CDP. It wasn't until September of 2015 that Commission Staff amended
the 2007 NOI to include the more than 30 year old Stairway and Deck improvements.”
(Supp. SOD at p.5.)

Response: First, as a factual matter, the location of the easement has been, until at least the 2008
surveys done by the Conservancy, difficult to fully ascertain. In 2007 the Commission staff did
not have a full survey of the easement and the Unpermitted Development, and had only viewed
the location from the street through the fence/gate. Often the Commission staff are aware of a
violation, but until access is provided, it is difficult to determine all of the details associated with
the violation. Here it was evident that the permit condition had not been complied with, but the
details regarding additional violations of unpermitted development were not obvious or visible
from the public view. Only until the 2008 Survey by the Conservancy was completed, and
subsequent site visits were made in 2010, was a full site analysis complete. The Lents were
apprised of the issues during that 2010 site visit, if not earlier.
Second, the 2015 notice clearly complies with the notice requirements for Commission action
under the regulations and the Coastal Act. Section 13181 of the Commission regulations requires
the provision of a Notice of Intent that provides a minimum of 20 days to submit a Statement of
Defense Form. Here, the Lents had over a year rather than 20 days of notice. The Notice of
Intent was provided on September 18, 2015 and the Lents submitted a Statement of Defense
form on February 4, 2016.
Third, the argument that the Lents cannot be held liable for any violations occurring prior to their
receiving actual notice of staff’s intent to commence formal proceedings belies a fundamental
misunderstanding of the purpose of the NOI. Notice of the violation was provided years earlier,
and violators are of course responsible for complying with the Coastal Act and their permit
conditions before that notice is sent. The NOI often marks the culmination of an unsuccessful
10
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attempt to negotiate a consensual resolution. In fact, the NOI is specifically intended to refer to
actions that took place prior to the issuance of the NOI, and does not presume that parties will
continue to violate the Coastal Act after the NOI is sent. There is no basis for excluding those
prior actions. Therefore, Commission action, including penalties, is clearly appropriate for
violations prior to the NOI.
Most Commission enforcement actions involve Cease and Desist Orders and Penalties for
actions that occurred prior to the NOI’s mailing date. All parties are legally required to comply
with the Coastal Act requirement to obtain a permit prior to conducting development, and all
parties are legally required to comply with any permits issued under the Coastal Act. Most of our
violations are resolved informally. The NOI to commence order proceedings is merely notice
that the staff has concluded that the violation is so significant and that they have not been able to
resolve the matter informally such that a formal action by the Commission itself is needed. Here,
the permit conditions were recorded in the Lents’ chain of title before they purchased the
property, and were reiterated to them by Commission staff repeatedly from 2007 to the present
time, and they were clearly aware of the conditions and the fact that Commission staff was
seeking compliance with them.
Fourth, as noted previously, the Lents were informed in the 2007 NOI that encroachments in the
public easement were Coastal Act violations. It is incorrect to say that they “promptly sought to
enter into a consent order that provided that the offending structures would be removed” after
they got the 2007 NOI.” The 2007 NOI informed them that that all unpermitted development
blocking the easement was a violation and would have to be removed, yet as the record in this
matter shows, it has been almost a decade since then, and the matter remains unresolved.
Lastly, the argument is entirely misleading, because the Lents knew, by their own admission and
as reflected in multiple letters that concerned the potential removal of the stairs, that the
Commission believed the stairs were UD and violated the Coastal Act.
F.

The Hearing Should Not Be Continued or Postponed
On November 23, 2016, after submitting the Supplemental SOD, Alan Block, the
attorney for the Lents, requested a continuance of the matter on the ground that the
issuance of “700 pages of Staff Report and Exhibits” and the hearing notice on November
18, for the Commission’s hearing on December 8, 2016, was “not reasonable.” Mr. Block
also complained that he had not previously seen a copy of a June 6, 2016 letter from the
Coastal Conservancy and MRCA to Commission staff (Exhibit 59) prior to the staff
report. (That letter was included in the November 18 Staff Report and separately
forwarded to Mr. Block on November 21, 2016.) Mr. Block also cited regulations in 14
CCR §11320 as a basis for demanding additional time to conduct interrogatories and
depositions of Conservancy staff. Mr. Block repeated arguments from the Supplemental
SOD alleging that Conservancy and MRCA staff had indicated no determination of
feasibility for public access at the location had yet been made. Lastly, Mr. Block sent the
email to seven Commissioners as well as Commission staff.
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Response: First, the timing of the hearing notice clearly complies with the notice requirements
for Commission action under the Commission’s regulations and the Coastal Act. (14 CCR
§ 13182.) Mr. Block does not provide any basis for his complaint that Commission staff’s
issuance of the staff report “on such short notice . . . is not reasonable.” That report was sent in
regular mailing, consistent with the Coastal Act and its regulations. Indeed the report was
provided with twice the amount of time that is often provided with our “late mailing” items (20
days rather than 10 days). The Lents’ prior counsel also raised these same sorts of general due
process concerns in the Tenth Affirmative Defense in their original Statement of Defense, and as
is indicated in the staff report in response (at 80-81), courts have consistently upheld the
Commission’s procedures and ruled that they are consistent with the requirements of due
process, specifically including the timing and a prior denial of a request for a continuance. See,
e.g., Exhibit 65 (Communications Relay Corp. v. California Coastal Commission) at p.3.
Moreover, Commission staff provided informal notice, both written and orally, multiple times in
the months leading up to the hearing.
Second, virtually all of the material was already made available to the Lents and their counsels.
As for the Staff Report, Mr. Block’s refers to “700 pages of Staff Report and Exhibits,” as if it
were all new material, which is grossly misleading. The staff report and proposed order are only
106 pages. The remainder of the 708-page packet consists primarily of: (1) correspondence with
Mr. Block or other counsel or consultants for the Lents, all of which had already been provided
to him1, and much of which was written by him; (2) documentation of prior Commission actions
related to this site, and related plans and recorded documents, all of which was also available to
him; (3) other reports related to the site, which were also available to him; and (4) maps and
photographs of the site. In fact, at 135 pages, the Lents own Statement of Defense (Exhibit 60)
comprises more of the 708-page package than the staff report does. Only approximately 15% of
that package should have been new to him.
Third, it should be noted that, unlike for permit actions, there is no right of postponement at all
for enforcement actions. This is because of the strong public policy in resolving violations as
quickly as possible and moving as expeditiously as possible to halt ongoing harm to coastal
resources, including access. Moreover, despite the desire to quickly resolve this, Commission
staff already postponed a hearing on this matter at the request of the Lents and their counsel not
once but twice already. The first such postponement was requested and granted at beginning of
the year when the Lents hired Ken Ehrlich as new counsel. And then the Lents and Mr. Block
requested another delay in June when the Lents hired Alan Block and he also requested a
postponement. It is simply untenable to continually postpone as the Lents continually change
counsel. Moreover, Mr. Block has been on this case for at least six months now, which has
afforded him the opportunity to acquaint himself with the record. We communicated with Mr.

1

In fact, Mr. Block represented that he had already read everything as of June 17. See Exhibit 57 at p.1.
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Block when he first told us he had been retained, and offered to send him anything he needed,
and he told staff that he had all of the files and correspondence.
Fourth, the Lents’ argument is also misleading and incorrect regarding the regulations. 14 CCR
§11320 is a regulation promulgated by a separate agency (the Bay Conservation and
Development Commission, or “BCDC”) to govern that agency’s process in implementing not the
Coastal Act but a different statute, the McAteer-Petris Act. That statute is entirely inapplicable
to the Commission. The Commission has its own regulations governing enforcement hearings
held under the Coastal Act, which provide an opportunity for respondents to propose questions
for Commissioners to ask other speakers, as is explained in Section II of the staff report (see 14
CCR §13185(a)(2)).
Finally, the Lents concerns about the June 6 letter from the Conservancy and MRCA are also
misplaced. There is no reason to consider the provision of this letter with the Staff Report on
November 18, 2016, and again by separate email on November 21, 2016, as somehow
procedurally flawed. The letter was provided with all the other materials in the Staff Report on
time and in compliance with Commission regulations. The letter has been made a part of the
record and made available to the Lents more than 20 days before the hearing. The letter also
merely reiterates and confirms what the Lents have been told numerous times previously. As
shown above in Section C, the Lents had been repeatedly informed by Commission staff that the
Conservancy and Commission staff considered this location as feasible and that the primary
difficulty in planning and designing an accessway here was their ongoing retention of
Unpermitted Development in the public easement. Indeed, the letter only documents how the
Lents have long impeded the development of public access here, and includes the Conservancy’s
statement confirming this account of the situation. Finally, the Lents had an opportunity to
review the letter and make a new settlement offer, which they did by email. They offered only a
slightly increased settlement amount, and also said that they would not remove the unpermitted
development until June of 2017. See November 23, 2016 e-mail message from Alan Block,
attached hereto. The Commission did not consider this offer reasonable sufficient to resolve the
violation after more than two years of daily penalties accruing under Section 30821, with an
approximate $8.4 million penalty now applicable. Commission staff offered to consider a
resolution that was more in line with statutory amounts, and which would include an agreement
to remove the unpermitted development, and the Lents rejected this approach and failed to
present a better settlement offer.
Ultimately, it is unclear what a postponement or continuance would accomplish here. If the Lents
desire more time to review the materials for this matter, it should be noted that they have been
given sufficient time as required by law, indeed they have been given double the required time,
and as noted above they have already seen virtually every exhibit of the Staff Report already. If
the Lents putatively are asking for a postponement seeking more time to attempt a settlement, it
should be noted that they have already stated that their last offer was the best one they could
make, and the Commission rejected that offer. Moreover, any delay in the hearing will increase
13
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the number of days a daily penalty has accrued, with a 60-day postponement adding another
$675,000 to the potential penalty. It is clear that this is now a matter that is appropriate for a
formal hearing to resolve this matter once and for all, and to allow the Conservancy and MRCA
to move forward with making this access available to the public at long last.
G.

The Main Impediments to a Settlement Over the Years Have Been the Lents’
Refusal to Agree to Removal of Unpermitted Development and Their Insistence on
Unreasonable Preconditions for Doing So, Not Staff’s More Recent Assertion that a
Meaningful Penalty Is Required
The Lents assert that this case would have been resolved long ago if it were not for
Commission staff’s insistence on a large penalty.

Response: This assertion is not true, as the Commission has sought a settlement here beginning
in 2007, and offered the Lents multiple opportunities to settle the matter over many years before
penalties were even discussed. See Section E above. The Lents also had the opportunity to settle
this matter before Section 30821 was enacted, or immediately after it was enacted on July 1,
2014, and before substantial penalties had accumulated under Section 30821. Even when
indicating that they might resolve the violation, the Lents imposed multiple conditions for
resolution, such that they receive a full permit for new private beach stairs and that the
Conservancy obtain a full permit before removal of their Unpermitted Development occurs. The
Commission sought a resolution of this matter for years, since 2007, and especially from 20112015, with no discussion of a penalty in negotiations.
When the Lents finally agreed to exchange potential terms of a settlement in November 2015 and
continuing into 2016, over a year and one-half of daily penalties under Section 30821 had
accrued. At that point, the Lents refused to pay any penalty, however. It is inappropriate, given
the history of the case and the clear applicability of the new statutory provision for the
Commission to settle a Section 30821 case, with millions of dollars in penalties applicable, for
this case to be settled with zero penalties.
Eventually, in approximately December 2015, Commission staff made an initial offer to settle
the matter and made a penalty offer of $600,000. The Lents assert that Commission staff
“continue to unreasonably demand, that the Lents pay civil fines and penalties in the amount of
[] $600,000, in order to resolve the alleged violations.” (Lent Supp. SOD, p.8.). Frankly,
although this is a major access violation and has materially affected the rights of untold numbers
of Californians to reach the coast for years, it is entirely possible that the Lents could have settled
for less than $600,000 if they had made a more significant counter offer and agreed to
immediately remove the unpermitted development and to allow the accessway to be developed
and opened. Unfortunately, this was not the case and the Lents long refused to pay any penalty at
all and refused to remove the unpermitted development immediately, making a consensual
approach impossible. Therefore, after almost a decade since the first NOI and two years after
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passage of 30821, the Commission began to prepare to go to a unilateral hearing. Finally, under
the threat of an imminent unilateral Cease and Desist Order and Administrative Penalty Order,
the Lents did offer $50,000 on June 17, 2016, with additional conditions on settlement.
Subsequently, at the last moment and by email, after this matter was already placed on hearing
agenda for December 2016, the Lents offered a settlement of $100,000 on November 23, 2016.
Commission staff believes, however, that these amounts, far below the statutory provisions and
very significantly below other recent settlements, were clearly not appropriate to settle a 9-year
old violation matter involving a significant public access matter and substantial state resources
and time. (By comparison, to the current $8.4 million penalty currently applicable based on the
long amount of daily penalties that have accrued over two years, $100,000 would represent only
an settlement of penalties for only 8.9 days of the maximum potential penalty.)
For a further discussion of the various factors to be weighed in determining a penalty amount in
this matter, see Section III.G of the Staff Report.
H. The Lents Have Not Been Prejudiced by the Timing of the Notice
In the Supplemental SOD, the Lents argue they have been prejudiced by the State’s
failure to mention the stairs as violations when they were first observed in 1993 (5:1113).

Response: This argument is well-rebutted in the full staff report in Section III.H(3). In short, the
Commission was not aware that the stairs were within the easement until the Conservancy
completed its survey in 2008. Even then, the Commission had no obligation to inform the
property owners of their violations by some deadline in order to be able to enforce the Coastal
Act. In addition, the easement and its location were on the title to the property when the Lents
purchased the property, so they should have been aware of the issue involving public access.
Moreover, as discussed in the staff report, legally, this is an estoppel argument, and estoppel
does not lie against the government in this situation for the reasons listed on pages 64-65 of the
Staff Report. Finally, it is impossible for the Lents to have been prejudiced when the orders at
issue today only seek removal of Unpermitted Development from a public easement and a
penalty for their refusal to remove such Unpermitted Development after they were informed all
that development was a violation, and after they were informed that Section 30821 and daily
penalties applied. The penalties only apply from November 2014 onwards, many years after the
Lents were undisputedly aware of the violations and continued to obstruct progress.
I. The Supplemental SOD is Generally Misleading and Inaccurate
The Supplemental SOD is replete with misleading statements and factual inaccuracies, some of
which are further catalogued in an appendix to this addendum.
J. Preliminary Response to December 6, 2016 Submittal
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18 days after the Staff Report was posted for this matter, which was in the first mailing, and just
two days before the hearing, on the day that Commission staff was issuing this addendum, Alan
Block submitted a new, 48-page document. As is explained at the beginning of this document,
this new submittal is not provided for in the regulations governing enforcement proceedings,
which are intended to provide for an orderly process and a means to ensure that all materials are
made available to the public and commission in a timely way. Therefore, although we note that
this isn’t properly before the Commission, in order to provide the Lents every opportunity here,
we are including their late submittal as a courtesy, so that all persons can at least briefly review
it. Upon a quick review, it appears that the Lents have again raised many issues that have been
well vetted and responded to previously.
For example, this new document asserts that the Lents bought without knowledge of the
violations and were “good faith purchasers,” when in fact, the easement was properly recorded in
their chain of title long prior to their purchase. That document also referred to the permits, the
files for which were also available. Moreover, subsequent purchasers are legally responsible for
complying with the permits for their property. If it were otherwise, parties could evade permit
conditions merely by selling the property. The law is clear: the benefits, and therefore also the
burdens, of the permit run with the land.
This submittal also reasserts the claim that the State Coastal Conservancy has advised the Lents
that the feasibility study has not been completed and that, as a result, whether or not it would be
opened is in question. In fact, as the Commission staff has repeatedly explained (including in the
letters of June and December, 2014, and February and July of 2016), feasibility is not an issue
here. As the Conservancy explained, the study at issue is to analyze the various options for a
design and is not to overturn the legal requirements of an unchallenged, 37 year old permit
condition. The time to challenge permit conditions is 60 days from the permit hearing, and this
time passed in March of 1979. The work the Conservancy is doing now is to design the
accessway and make the best accessway possible in this location, not to revisit this decision from
decades ago. See December 5, 2016 letter from the Conservancy and MRCA for more details on
this.
The Lents also say again that they have done nothing to impede or impair the opening of the
public accessway, when in fact, they continue to maintain the unpermitted development in the
very location of the public access easement and the location where the public accessway is to be
placed. The Conservancy has tried valiantly, as a courtesy, to attempt to accommodate the
private stair case without success, which caused delays and costs. But for more details about the
fact that the continuing maintenance of the violation has impaired and delayed the opening of the
accessway, see the letter from the Conservancy and MRCA dated Dec 6, 2016.
In addition, the Lents say that in order to assess an administrative penalty, “the evidence has to
establish that the Lents have in fact prevented public access.” In fact, although the record is clear
that the Lents’ actions and inactions have prevented public access here, given that the accessway
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is literally and figuratively blocked, as discussed above, a showing that the Lents’ actions are a
but-for cause of the public being deprived of access here is not required by the standard set forth
in 30821. 30821(a) states that it applies to:
“a person, including a landowner, who is in violation of the public access
provisions of this division is subject to an administrative civil penalty that may be
imposed by the commission in an amount not to exceed 75 percent of the amount
of the maximum penalty authorized pursuant to subdivision (b) of Section 30820
for each violation.”
There are many permutations of the Coastal Act requirements and permits pertaining to access,
and the legislation was drafted in a broad manner to address a variety of such fact patterns. In
any event, Section 30821 clearly applies to this most obvious of public access cases — where a
permit condition requiring access for the public over a legally recorded easement is being
blocked by an unpermitted private access staircase.
III.

CHANGES TO FINDINGS
A. Pages 36-37

Since the issuance of the staff report for this matter, staff settled another matter, which will now
be on the agenda immediately preceding this matter. Provided the Commission approves that
settlement, staff hereby adds the following text to the end of footnote 20 to acknowledge that
action and make the history of Commission settlements listed in that footnote more current:
“And finally, immediately preceding this matter, the Commission just settled its first case
brought under Section 30821 for a very similar amount of money to what staff recommended in
this case. That case involved a similar failure to provide required access to beaches in Malibu
just upcoast of the instant case, and the respondent in that matter was actually far more
cooperative in resolving the violation. See Staff Report for CCC-16-AP-02.”
B. Page 73
Mr. Block has argued that there is some ambiguity in the original Commission action in
1979, and he has specifically suggested that the Commission may have required the easement to
be located on the opposite side of the property (the western side). Although Mr. Block did not
raise this issue until December 5 and 6, 2016, the week of the Commission meeting, in an
abundance of caution and an effort to be as responsive as humanly possible, staff went back and
reviewed the files yet again, listened to the tape of the hearing, and conferred with the staff
member who presented the second amendment to the Commission, all while preparing for the
Commission meeting. The record is clear that the easement was never required to be located on
the western side of the property. Staff has also provided the tapes to Mr. Block so that he can
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confirm this for himself. To make this clearer in the proposed Commission findings, staff hereby
changes the only complete paragraph on page 73 of his proposed findings as follows:
First, it is clear that the eastern property edge was always to be kept clear of development, and
the easement was not required to be on the west side when the Commission approved placement
of stairs on that side.42 The language cited by the Lents referring to the easement being on the
west side appears in the original staff report for the de novo portion of the hearing on the appeal
(Exhibit 7). Although these staff report findings specify the easement as being six-feet wide and
on the west side of the property, this was apparently an error, as these findings appear in the
context of agreeing with the Regional Commission about the need for an easement on the east
side. Indeed, the findings of the Regional Commission called out the eastern side as appropriate
for the public easement given the placement of the county storm drain easement there.
Commission hearing tapes and the record indicate that the proposed condition language for the
de novo portion of the appeal was modified in a “Revised Staff Recommendation” report to,
among other things, remove the references to the easement being on the west side and to require
an offer to dedicate that was to be prior to issuance of the permit. Thus, the final Commission
action did not require the easement to be on the west side. Most importantly, the legal recorded
documents offering the easement, prepared by then-owners Frank and Lynne Erpelding in 1980,
offer an easement over “the eastern edge of the parcel” and include that “revised” staff
recommendation as the exhibit representing the Commission’s action. And when the permit was
issued in 1981, the actual CDP condition language followed the language from the “revised”
staff recommendation. Lastly, all plans attached as exhibits to the CDP or its amendments show
the eastern property border as clear of any development. There is no reason to imply the
Commission was approving development overlapping a public easement.
42

The prior text in this footnote is now incorporated in the text above and left blank here.
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Addendum Supplement
Below is a catalogue of some misleading statements and accuracies in the supplemental
SOD:
Claim No. 1
This matter concerns . . . a stairway . . . . to provide a secondary means of
egress . .. as required by applicable health and safety codes.
Supplemental SOD at 2:3-9.

Reality
In 2014, Commission staff definitely demonstrated that the secondary means of
egress was not required by applicable codes.
Claim No. 2
Nor did the Lents have notice or knowledge that any of the improvements might
be in violation of the Coastal Act or CDP.
Supplemental SOD at 2:12-13.

Reality
The permit and the amendments were matters of record, and the stairs are not
shown in any of those documents. The easement and its location were also recorded
against title. Thus, the Lents were on constructive notice that the subject improvements
were violations.
Claim No. 3
The stairway is depicted on the working drawings approved by the County of
Los Angeles . . . and filed with the Commission
Supplemental SOD at 2:13-15.

Reality
The Lents have only produced one page that shows the stairway, while several
others from the same set, and all of the others from all of the other sets applicable in this
case, including the ones adopted by the Commission, do no show the stairs. Moreover,
the Lents have produced no evidence that the one aberrant page they provided was ever
“filed with the Commission,” as they claim, and their inferences to that effect are based
on declarations regarding general practices, which are contradicted by a declaration from
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the Commission staff member who presented the matter to the Commission. (Declaration
of Mark Delaplaine (December 1, 2016)).
Claim No. 4
The Conservancy has stated . . . that the Easement will remain closed until a
management agency is located . . . . No such management agency has to date
been identified.
Supplemental SOD at 3:1-3.

Reality
The Conservancy has identified a management agency. See December 5, 2016
letter from Conservancy/MRCA at page 2. Given that MRCA and the Conservancy have
been working together very visibly on the Public Works Plan since 2012 that should have
been obvious.
Claim No. 5
The Lents will agree to remove, and will remove, the Stairway at such time as
the Conservancy determines that it is feasible to develop the Easement and the
proposed improvements have received a final discretionary approval.
Supplemental SOD at 3:13-15.

Reality
In the very same document, the Lents renege on this commitment, making it clear
that it is actually conditional. See Supplemental SOD at 8:21-22 (“if an exterior stairway
can be relocated to the western side of the property the Lents have agreed, and do agree
to remove the Stairway once the Conservancy has procured all necessary discretionary
entitlements to undertake the improvements necessary to open the Easement for public
use”).
Claim No. 6
It wasn’t until September of 2015 that Commission Staff amended the 2007 NOI
to include the . . . Stairway and Deck improvements.”
Supplemental SOD at 5:8-10.

Reality
This statement is technically accurate but hides the fact that the stairs and the deck
were discussed as alleged violations by Commission staff and the Lents representatives
extensively, in literally dozens of oral and written communications, from 2009 to 2015.
See, e.g., Declaration of Aaron McLendon at ¶ 3; March 31, 2011 letter from Aftergood.

Addendum Supplement
Page 2 of 3

Claim No. 7
The Conservancy has never indicated that it could not incorporate some
secondary egress arrangement on the easterly side of the property along with
its design for pass-repass public pedestrian traffic.
Supplemental SOD at 7:15-17

Reality
The Conservancy unequivocally stated that this accommodation “was found to be
infeasible.” (Exhibit 59, June 6, 2016 letter from SCC and MRCA, p.5.)
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MOUNTAINS RECREATION & CONSERVATION AUTHORITY

December 5, 2016
Ms. Lisa Haage
California Coastal Commission
45 Fremont Street, Ste 2000
San Francisco, CA 94105
Re:

20802 Pacific Coast Highway, Malibu, Ca
Las Flores Beach
Warren M. and Henny S. Lent, property owner

Dear Ms. Haage:
The California State Coastal Conservancy (Conservancy), a state agency, and the Mountains
Recreation and Conservation Authority (MRCA), a joint powers public agency, unreservedly
support the Coastal Commission staff (Commission staff) efforts to remove the unpermitted
development that encroaches onto and materially interferes with the Conservancy’s ability to
use its vertical public access easement at 20802 Pacific Coast Highway (PCH) in Malibu.
This letter provides the Conservancy and MRCA’s clarifications of actions and statements
attributed to our agencies in the Supplemental Statement of Defense to Notice of Intent to
Commence Cease and Desist Orders and Administrative Civil Penalties Proceedings
submitted by Attorneys Alan Robert Block and G. Greg Aftergood representing Warren and
Henny Lent in the Matter of the Notice of Intent to Commence Cease and Desist Order and
Administrative Civil Penalties Proceedings Against Warren M. Lent and Henny S. Lent,
Violation No. V-4-02-058, and in the Supporting Declarations of Ron Goldman, Robert
Hayne and Alan Robert Block, dated November 18, 2016 (SSOD).
We take issue with some of the statements attributed to the Conservancy and MRCA in the
SSOD. We appreciate the opportunity to provide to the Coastal Commission our statements
of clarification to the SSOD. For your ease in reading both documents, we provide reference
California State Coastal Conservancy
1515 Clay Street, 10th Floor
Oakland, California 94612
510•286•1015

Mountains Recreation and Conservation Authority
570 West Avenue 26, Suite 100
Los Angeles, CA 90065
323•221•9944

Page 2

to line and page number in the SSOD and organize our responses by statement subject
characterization.
1. Management Entity for Easement: The SSOD declares that the Conservancy
unequivocally stated that the easement will remain closed until a management agency is
located and no management agency has been identified. (SSOD, lines 1 thru 3, page 3;
lines 6 thru 8, page 6).
Conservancy/MRCA Statement Clarification: The reason the Conservancy has not
opened the public access easement on the Lents’ property for public use is that the
Conservancy has been unable to develop public access improvements due to the decades
of encroachments into its public access easement, not because it does not have a
management agency. To the contrary, over its decades of ownership, the Conservancy
identified various management entities for all of its Malibu public access easements,
including nonprofit organizations. For more than the past decade, the Conservancy has
partnered successfully with the MRCA to manage and operate its Malibu public access
easements. This relationship is described in detail in the Conservancy’s December 6,
2012 authorization for the grant to the MRCA to develop the Malibu Coastal Access
Public Works Plan (Malibu PWP). Both the Conservancy and the MRCA have long
planned for the MRCA to be the prospective management agency for all of the remaining
Conservancy-held public access easements in Malibu, including the easement over the
Lents’ property. This management plan was in place prior to the Conservancy grant to the
MRCA to develop the Malibu PWP in 2012.
2. Conservancy approval of the Malibu PWP including this Easement: The SSOD states
that in December 2012, the Conservancy approved the Malibu PWP and contracted with
the MRCA to explore the feasibility of developing dedicated but unimproved public
access easements in Malibu. (SSOD, lines 9 thru 13, page 6).
Conservancy/MRCA Statement Clarification: The Conservancy has not approved the
Malibu PWP because, to date, the MRCA has yet to produce the Malibu PWP. The
Conservancy did not contract with the MRCA but rather granted funds to the MRCA to
produce the Malibu PWP. The Conservancy and the MRCA are indeed exploring how to
develop the public access easements that are the subject of the Malibu PWP. As provided
in our statement clarification in #3, Feasibility of Easement, below, the Malibu PWP will
address how to develop improvements on each of the easements and fee title properties in
the Malibu PWP not whether to develop improvements to these properties.
Despite the fact that the Malibu PWP is yet to be produced, the Conservancy clarifies that
the Malibu PWP is not the only means the Conservancy holds to develop its public access
easement. Indeed, the Conservancy and MRCA have obtained coastal development
permits (cdps) to develop other public access easements in Malibu, some of which are
discussed in our June 6, 2016 letter to the Commission and also in the Conservancy’s
2012 authorization.
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Prior to 2012, the Conservancy anticipated applying to the City of Malibu for a coastal
development permit to improve this public access easement. Specifically in 2009, in
anticipation of a Commission-landowner agreement to remove the encroachments, the
Conservancy began to design improvements over this vertical public access easement
through its design contract with Bionic for public access improvements over its easement
at 20802 PCH. We were delayed once more in pursuing entitlements to develop our
public access easement both by the continuing presence of the encroachments and the
Lents’ refusal to remove these encroachments. Thus, immaterial of whether the
Conservancy applies for entitlements to develop its public access easement via the CDP
or the PWP process, the unresolved encroachment and unpermitted development
violations are the only reason the Conservancy is and was unable to pursue improvements
on its public access easement.
3. Feasibility of Easement: The SSOD states that the Conservancy is still determining
whether it is even feasible to develop and open the easement. (SSOD, lines 3 thru 5, page
3). It further states that the Conservancy and MRCA have not yet completed their
feasibility studies so it is impossible to know whether the easement will be opened.
(SSOD, lines 21 thru 27, page 6). The SSOD also states that Conservancy legal counsel
advised the Lents that the suitability of the public access easement will be made through
the Public Works Plan and feasibility analysis by the MRCA. (SSOD, lines 1 thru 10,
page 7).
Conservancy/MRCA Statements Clarification: The Conservancy has consistently
conveyed our intent to the Lents to improve the easement for public access to the Las
Flores Beach. The Conservancy has held numerous vertical public access easements in
Malibu and is familiar with the constraints related to improving easements for safe public
access to the beach. The Conservancy long believed that this easement was suitable for
public access improvements and most recently, as stated above, in 2009 the Conservancy
initiated a planning process for improvements within this easement. The conceptual plan
produced by this effort was completed in 2010 and shared with the Lents.
The Conservancy and the MRCA are undertaking the Malibu PWP to determine the
opportunities and constraints at each of the public access easements and fee properties
identified in the Conservancy’s December 6, 2012 authorization. The Malibu PWP is the
planning document that will set forth how we plan to make improvements to our public
access easements and fee title properties, not whether we will develop those property
interests for public access. We use the term “feasibility” to mean the assessment of the
proposed project, including how we will improve the easement for public access
purposes; the estimated cost of that improvement; and the public benefits associated with
the improvements. Our consultant engineer analyzed the proposed access improvements
to this easement and concluded that it is feasible. Even the rough cost of the
improvements to the easement is not out of the range of cost expectations for similar
beach access projects. Of course, the development of public accessways to the beach is a
costly enterprise; however, public access to the coast is a valuable public benefit. The
Conservancy has funding available for the construction of improvements to its public
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easements, including this public access easement. But for the encroachments over this
easement and the associated uncertainty and possible litigation, the Conservancy would
have moved forward with developing this public access easement. The unwillingness of
the Lents to remove the encroachments has been a major delay factor and contributes to
the Conservancy’s inability to act to plan effectively for improvements since we were
uncertain about the physical design and whether we would be faced with years of
litigation.
Consistent with our statutory responsibility to play a principal role in the implementation
of a system of public accessways to and along the state’s coast, the Conservancy has long
intended to open this accessway over the Lents’ property. (See Public Resources Code
section 31400 et seq). That intent is evidenced since 1982, when the Conservancy
accepted this easement and began to plan to develop and open this easement for public
access. The Conservancy expressed its desire to improve this easement directly to the
Lents as well as their predecessors-in-interest over many years prior to including this
easement in the current PWP process. In fact, we shared our designs for the easement
with the Lents and instructed our design team to attempt to incorporate the
encroachments if possible into the public access design. Essentially, we made a good
faith effort to accommodate the Lents’ illegal development and encroachments, but could
not. The Lents were well-aware that the Conservancy intended to open this accessway as
that intent was communicated to the Lents for many years through letters, phone
conversations and in person conversations during site visits. But as did their
predecessors-in-interest, the Lents refused to remove their encroachments that materially
limited the Conservancy’s ability to develop public access improvements.
But for these encroachments in our public access easement, the Conservancy believes
that these public access improvements would already exist and today the public would be
enjoying easy access to Las Flores Beach, a Malibu beach where there is currently no
public access. (See attached June 6, 2016 letter from Conservancy/MRCA to California
Coastal Commission, I., History Shows Conservancy Intent to Improve Its Easement
Over 20802 PCH for Public Access, pp 2 thru 4 and II. Conservancy/MRCA Planning
and Design Documents for Malibu Public Access Improvements from 2012 to the Present
Reflect the Intent to Develop the Vertical Easement at 20802 PCH, pp. 4 thru 5).
4. Feasibility Determination: The Declaration of Alan Robert Block (Block Declaration)
states that Mr. Block, on several occasions from 2012 to the present, contacted MRCA
staff, including Chief Counsel “Paul Maloney” [sic]. The Block Declaration states
further that on November 14, 2016, Mr. Maloney advised Mr. Block that a “feasibility
determination” had not been made regarding the Lent’s property or any other sites
included in the Malibu PWP.
Conservancy/MRCA Statements Clarification: MRCA Chief Counsel, Jeff Maloney,
does not dispute having multiple conversations regarding the status of the Malibu PWP
with Mr. Block over a period of several months. In all such conversations prior to the
November 14, 2016 conversation, Mr. Block (who indicated that he was representing
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multiple clients who owned properties included in the Malibu PWP) and Mr. Maloney
discussed the plans in general terms.
During these calls, Mr. Block would routinely request copies of any documents that could
be considered public records and would request updates on any public hearings. Mr.
Maloney repeatedly confirmed that the majority of the documents related to the Malibu
PWP existed only in draft format and, therefore, were not yet public records. He also
informed Mr. Block that Mr. Block and his clients would be among the first to know
when a public hearing on the matter was scheduled.
On November 14, 2016 Mr. Maloney again informed Mr. Block that the relevant
documents were not public yet and indicated that a hearing had not yet been scheduled.
Mr. Block did inform Mr. Maloney that he was, once again, representing the Lents, but
the conversation was not substantively different than any of the prior calls. Mr. Block
did not raise the issue of the Commission’s pending enforcement action against the Lents
nor did he indicate that he was intending to use the content of this conversation as the
basis for the Block Declaration or the SSOD. Mr. Block did raise the issue of a
“feasibility study” and, consistent with similar statements from Conservancy staff, Mr.
Maloney confirmed that the MRCA continued to evaluate feasibility from the perspective
of how the improvement of the accessways would be best implemented, not whether
such improvements would be possible. The MRCA has always maintained that, but for
the existence of the encroachment at the Lent property, the physical improvement of the
accessway could be implemented immediately. It is the position of the MRCA that the
Block Declaration misrepresents Mr. Maloney’s comments in the November 14, 2016
conversation and does not accurately portray them in the proper context.
In none of these conversations did Mr. Block ask what the Conservancy or MRCA meant
by the use of the term “feasibility” or ask why that term was used, given that Mr.
Maloney had not stated that there was any doubt that any one of the accessways could be
successfully opened. In none of these conversations did Mr. Block indicate that he
understood the fact that the PWP process was ongoing to be an indication that the
Conservancy or MRCA were not committed to developing the accessway. In none of the
conversations did Mr. Block mention that Coastal Commission staff expressly told him
that feasibility was not an issue and that he saw that as being in conflict with his
understanding of what he was hearing from the Conservancy or MRCA, or ask for
clarification.
5. Secondary Access: The SSOD states that the Lents “continually” requested that the
Conservancy consider a design that would allow for secondary egress along the easterly
side of the Lents’ property. (SSOD, lines 18-27 p. 7; lines 1-5 p. 8).
Conservancy/MRCA Statements Clarification: The Lents, through Mr. Lent,
communicated on several occasions with Conservancy staff, recently in the early months
of 2016, about relocating the Conservancy’s public access easement to the other vertical
side of the Lents’ house on the Lents’ property (“alternative access”). At Mr. Lent’s
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MOUNTAINS RECREATION & CONSERVATION AUTHORITY
Los Angeles River Center and Gardens
570 West Avenue 26, Suite 100
Los Angeles, California 90065
Phone (323) 221-9944 Fax (323) 221-9933

MEMORANDUM

TO:

The Governing Board

FROM:

Joseph T. Edmiston, FAICP, Hon. ASLA, Executive Officer

DATE:

October 3, 2012

SUBJECT:

Agenda Item IX: Consideration of resolution approving the application,
assurances, and application submission for grant funds from the California
State Coastal Conservancy, entering into a grant agreement, and acceptance
of grant funds for project planning and design, and development of Malibu
Coastal Access Public Works Plan, for multiple beach accessways in City of
Malibu: thirteen sites located at Carbon Beach, La Costa Beach, Las Flores
Beach, Las Tunas Beach, Escondido Beach, Lechuza Beach, and Malibu Cove
Beach.
Staff Recommendation: That the Governing Board adopt the attached resolution
approving the application, assurances, and application submission for grant funds
from the California State Coastal Conservancy, entering into a grant agreement, and
acceptance of grant funds for project planning and design, and development of
Malibu Coastal Access Public Works Plan, for multiple beach accessways in City of
Malibu: thirteen sites located at Carbon Beach, La Costa Beach, Las Flores Beach,
Las Tunas Beach, Escondido Beach, Lechuza Beach, and Malibu Cove Beach.
Background: The subject action would authorize the Mountains Recreation and
Conservation Authority (MRCA) to apply to, and accept funds from, the California
State Coastal Conservancy (SCC) to conduct project planning and design, and to
develop a Malibu Coastal Access Public Works Plan (PWP) for potentially thirteen
beach accessways in Malibu. The grant would also cover the preparation a
California Environmental Quality Act (CEQA) document for the PWP. Maximizing
public access and opening up existing, unopened, beach accessways are priorities
of the California Coastal Commission, SCC, MRCA, and other agencies and
organizations. This project would help implement numerous policies of the City of
the Malibu Local Coastal Program (LCP; see partial list of policies at the end of this
staff report).

A local public agency exercising joint powers of the Santa Monica Mountains Conservancy, the Conejo Recreation & Park District,
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One proposed site is owned by the SCC and one site is owned by MRCA. (The site
locations are described in more detail below.) Proposed public access at several of these
sites would be located on vertical beach access easements (i.e., some held by SCC, some
by MRCA). Some of these sites also include lateral beach access easements. There are
beach access deed restrictions on several sites. Prior to the certification of the 2002 City
of Malibu LCP, the California Coastal Commission presided over the permitting process for
coastal development permits (CDPs) in the City of Malibu and has facilitated numerous
offers to dedicate (OTDs) for vertical and lateral beach access easements (or direct grants
of easements). Since certification of the 2002 Malibu LCP, the City inherited the
responsibility for issuing CDPs, and has since facilitated several offers for beach access
easements. Many of these beach access OTDs and easements, however, have not been
opened yet for public use. MRCA would conduct the planning and design, and prepare the
PWP, in order to improve and open these public beach accessways.
As background, over the years, SCC has pursued the opening of some of the beach
accessways included in this report. Several of these accessways already have been
analyzed to varying degrees (e.g., survey, landscape architect drawings, engineering
analysis, geotechnical analysis, etc.). Of note, private improvements (e.g., walls, stairs to
access private home, tennis court, bulkhead, etc.) have encroached into the public access
easements, effectively blocking or impeding public access at some sites. On that same
note, several of the beach access easements are currently subject to litigation and/or
enforcement action by California Coastal Commission. Although it would not be MRCA’s
responsibility to resolve such issues related to the encroachments as part of this grant,
undoubtedly some coordination will be needed between MRCA staff and California Coastal
Commission staff to design and analyze some of the proposed public access
improvements.
The sites would require varying levels of improvements and varying levels of environmental
analysis to provide initial, and/or maximize existing, public access to the beach. At most
of these sites, currently there is not adequate and safe public access. Some sites may
require geotechnical analysis and engineering design to construct stairs, while other sites
may only need signage identifying the public access location and the rules/regulations. If
the grant is awarded, MRCA staff will need to further investigate the degree of public
access improvements and environmental analyses needed at each of these sites.
Pursuant to the 2002 Malibu LCP, the City of Malibu has the authority to issue CDPs in the
City. The PWP permitting process is an alternative to that process. Public Resources
Code 30605 states in part:
To promote greater efficiency for the planning of any public works or state
university or college or private university development projects and as an
alternative to project-by-project review, plans for public works or state
university or college or private university long-range land use development
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plans may be submitted to the commission [California Coastal Commission]
for review in the same manner prescribed for review of the local coastal
programs...
According to the Malibu LCP, “Public Works” include: “All publicly financed recreational
facilities, all projects of the State Coastal Conservancy, and any development by a special
district.”
The MRCA has substantial experience with preparing a PWP. Santa Monica Mountains
Conservancy (SMMC) and MRCA prepared a PWP for the Malibu Parks Public Access
Enhancement Plan. The PWP that was submitted to the California Coastal Commission
was approved. That plan encompassed a series of public access projects and programs
at/near several SMMC and MRCA parks. That plan is currently in litigation.
MRCA has other specific experience with beach access projects in Malibu. MRCA
currently holds and manages several opened beach accessways in Malibu. MRCA
planning staff is also conducting the planning to develop the project and acquire permits
to open or improve several other beach accessways in Malibu (e.g., at Malibu Road,
Lechuza Beach).
Given the degree of similarity of these projects at these thirteen sites (goals, methods,
issues, etc.), and to facilitate the swift implementation of the planning and construction of
the beach access projects, SCC staff and MRCA staff determined that it would be
advantageous to prepare one plan, one CEQA document, and obtain one approval/permit,
where possible. Hence, MRCA staff is recommending that the Board approve the
application to SCC for $470,000 in funding to prepare this Malibu Coastal Access Public
Works Plan.
Detailed Description of Site Locations
The following are the thirteen locations which may be included in the PWP. If the grant is
awarded, upon further and future investigation, it is possible that a subset would be
included in the final PWP.
(1) Las Tunas Beach: (no street address: Los Angeles County Assessor Parcel Numbers
[APNs]: 4449-007-013, -014, -015, -016 and -017, fee owner: MRCA);
(2) Las Tunas Beach: (19016 Pacific Coast Highway [PCH], fee owner Harner, deed
restriction in favor of public access; 19020 PCH, fee owner: Hundley, public access
easement owner: MRCA);
(3) Las Flores Beach: (20802 PCH, fee owner: Lent, public access easement owner: State
of California for benefit of SCC);
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(4) La Costa Beach: (21554 PCH, fee owner: Wayne, deed restriction in favor of public
access);
(5) La Costa Beach: (21664 PCH, fee owner SCC);
(6) Carbon Beach: (22030 PCH, fee owner Pozzo/Keith, deed restriction in favor of public
access);
(7) Carbon Beach: (22466 PCH, fee owner: Ackerberg, public access easement owner:
MRCA);
(8) Carbon Beach: (22814 PCH, fee owner: Intrastate, deed restriction in favor of public
access);
(9) Malibu Cove Beach: (26834 Malibu Cove Colony Road, fee owner: Toberman, deed
restriction in favor of public access);
(10) Escondido Beach: (27910 PCH, fee owner: Wildman, parking access easement owner:
SCC; also at adjacent property 27920 PCH, fee owner: Mancuso, vertical public access
easement owner: SCC);
(11) Escondido Beach: (27400 PCH [“Geoffreys Restaurant”], fee owner: Holiday House,
LLC, vertical public access easement owner: MRCA [please note: easement begins at
Geoffreys Restaurant, passes across Escondido Beach Road {private street} and continues
over 27348 Pacific Coast Highway {residential parcel on the beach} fee owner: Finer Space
Malibu LLC]);
(12) Escondido Beach: (27700 PCH, fee owner Dick Clark, deed restriction in favor of
public access);
(13) Lechuza Beach: (no street addresses available, APNs: 4470-021-900; 4470-028-900
through 918, 4470-001-900, 4470-024-900, 901: fee owner for public access: MRCA;
easements over West Sea Level Drive and East Sea Level Drive, APNs 4470-021-008,
009, easement owner: MRCA; APNs 4470-001-003, 004, 005, 006, 008, 012, 013, lateral
beach access easement owner: MRCA; and 31736 Broad Beach Rd., fee owner: Barbara
J. Page, trustee, vertical public access easement owner: SCC).
Regarding Lechuza Beach, as background, MRCA staff has applied to the City of Malibu
for a CDP for the Lechuza Beach Public Access Improvements Project (CDP App. No. 07087). This is a site and project with a long history, a myriad of legal complexities, and
various physical constraints. MRCA acquired the Lechuza Beach property (including
various easements) with a SCC grant over 10 years ago. A substantial portion of the
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planning work to date was funded by SCC. The current planning work is being funded by
grants from the SMMC.
The Lechuza Beach site and project has been the subject of much controversy and several
lawsuits over the years. Most recently, the homeowners’ association (Malibu Encinal
Homeowners’ Association; MEHOA) filed a lawsuit against MRCA regarding the public
access project. As part of the settlement negotiations, MRCA and the Attorney General’s
office (on behalf of MRCA) have been coordinating closely with MEHOA and their lawyer
for several years regarding the proposed project and management plan for Lechuza Beach.
The CDP application process is far along, although the project elements continue to change
based on the negotiations. If at some point in the future MRCA would like to pursue a PWP
with the California Coastal Commission instead of a CDP with the City of Malibu, MRCA
staff could more easily pursue that option with today’s action.
Consistency with Malibu Local Coastal Program (LCP)
Development of the proposed Malibu Coastal Access Public Works Plan would be
consistent with, and implement the policies of, the Malibu LCP, including, but not limited
to the following policies:
2.1 The shoreline, parklands, beaches and trails located within the City
provide a wide range of recreational opportunities in natural settings which
include hiking, equestrian activities, bicycling, camping educational study,
picnicking, and coastal access. These recreational opportunities shall be
protected, and where feasible, expanded or enhanced as a resource of
regional, state and national importance.
2.7 ...Where there is an existing, but unaccepted and/or unopened public
access Offer-to-Dedicate (OTD), easement, or deed restriction for lateral,
vertical or trail access or related support facilities e.g. parking, construction
of necessary access improvements shall be permitted to be constructed,
opened and operated for its intended public use.
2.11 Public land, including rights of way, easements, dedications, shall be
utilized for public recreation or access purposes, where appropriate and
consistent with public safety and the protection of environmentally sensitive
habitat areas.
2.38 To help finance the construction and maintenance of new accessways,
the use of private or public grants or other local, State and Federal funding
sources shall be utilized.
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2.56 The CCT [California Coastal Trail] shall be designed and implemented
to achieve the following objectives: Provide a continuous walking and hiking
trail as close to the ocean as possible:...Ensure that all segments of the trail
have vertical access connections at reasonable intervals:...
2.67 Facilities to complement public access to and along the shoreline should
be provided where feasible and appropriate. This may include parking areas,
restroom facilities, picnic tables, or other such improvements....
2.70 Offers to dedicate public access shall be accepted for the express
purpose of opening, operating, and maintaining the accessway for public
use...

MOUNTAINS RECREATION & CONSERVATION AUTHORITY
Los Angeles River Center & Gardens
570 West Avenue Twenty-six, Suite 100
Los Angeles, California 90065
Phone (323) 221-8900

MEMORANDUM

TO:

The Governing Board

FROM:

Joseph T. Edmiston, FAICP, Executive Officer

DATE:

February 5, 2014

SUBJECT:

Agenda Item VI(g): Consideration of resolution authorizing a professional
services contract with Bionic for landscape architect work for the Malibu
Coastal Access Public Works Plan.
Staff Recommendation: That the Governing Board adopt the attached resolution
authorizing a professional services contract with Bionic for landscape architecture
work in the initial amount of $35,000 and potential amendments for an additional
$15,000 for the Malibu Coastal Access Public Works Plan.
Background: The Mountains Recreation and Conservation Authority (MRCA) and
the State Coastal Conservancy (SCC) are working on a collaborative effort to
complete the planning and proposed conceptual designs for improvements (e.g.,
new stairs, ramps) to several accessways in order to provide public access to
several beaches in the City of Malibu. MRCA and SCC would prepare a Public
Works Plan (to be submitted to California Coastal Commission) and associated
California Environmental Quality Act (CEQA) document for the proposed public
access improvements.
At the current time, there are eight sites to be included in the Public Works Plan.
These sites are a combination of the following vertical access easements, vertical
access deed restrictions, land owned by MRCA, and land owned by SCC:
(1)
(2)
(3)
(4)
(5)
(6)
(7)

Las Tunas Beach- 19016 Pacific Coast Highway (PCH), vertical access
easement held by MRCA;
Las Tunas Beach- MRCA-owned land;
Las Flores Beach- 20802 PCH, vertical access easement held by SCC;
La Costa Beach- 21554 PCH, deed restriction in favor of public access;
Carbon-La Costa Beach- SCC-owned land;
Escondido Beach- 27400 and 27348 PCH, vertical access easement held by
SCC at Geoffrey’s restaurant;
Escondido Beach- 27700 PCH, deed restriction in favor of public access; and

A local public agency exercising joint powers of the Santa Monica Mountains Conservancy, the Conejo Recreation & Park District,
and the Rancho Simi Recreation & Park District pursuant to Section 6500 et seq. of the Government Code.
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(8)

Escondido Beach- 27910 and 27920 PCH, public parking easement and
vertical access easement held by SCC.

Bionic is a landscape architecture and planning firm with extensive experience in coastal
access projects along the northern and southern California coastline. The firm is familiar
with most of the project sites from past experience designing accessways in Malibu. Bionic
would provide landscape architectural services in order to produce conceptual designs for
all project sites in a way that will make the best use of each site, will be aesthetically
pleasing and enjoyable for visitors, and are able to withstand and adapt to changing
physical beach conditions. Bionic will collaborate with engineering consultants and MRCA
staff to ensure the designs are feasible and comply with applicable building code
requirements, relevant Americans with Disabilities Act (ADA) and associated regulations
and guidance, and applicable provisions of the City of Malibu Local Coastal Program.

Allen, Peter@Coastal
From:
Sent:
To:
Cc:

Subject:

Alan Block <alan@blocklaw.net>
Wednesday, November 23, 2016 3:34 PM
Allen, Peter@Coastal; alex.helperin@ca.coastal.gov
effie.sanders.turnbull@coastal.ca.gov; Vargas, Mark@Coastal; McClure,
Martha@Coastal; Kinsey, Steve@Coastal; Howell, Erik@Coastal; Uranga,
Roberto@Coastal; Cox, Greg@Coastal; Warren Lent; Law Offices of G. Greg Aftergood,
A Professional Corporation; Justin Block; Ainsworth, John@Coastal
FW: Request for Postponement of C&D Order No. CCC-16-CD-03 and Administrative
Penalty No. CCC-16-AP-01

Peter:
Please consider this email correspondence as a formal request, which I made verbally to you yesterday, to postpone the
recently noticed Cease and Desist Order and Administrative Penalty for 60 days until the Commission’s next public
meeting in Southern California in February 2017.
To provide the Lents and this office with over 700 pages of Staff Report and Exhibits on such short notice, on a
Thanksgiving holiday week, for a hearing scheduled for December 8th is not reasonable.
Further, as you know, neither the Lents or any of their representatives were ever made aware of the Coastal
Conservancy/ MRCA letter to the Commission , dated June 6, 2016 (attached to the Staff Recommendation as Exhibit
59), until you forwarded me a copy on Monday, November 21, 2016. The conclusory allegations contained in said
correspondence are totally inconsistent with the repeated written statements of the Conservancy attorney to the Lents
attorneys that no determination had yet been made regarding the opening of the accessway because 1) the
Conservancy and MRCA had yet to determine whether it would be “feasible” to construct said improvements and 2)
such a determination would only be made as part of the MRCA’s Malibu Local Coastal Public Works Plan’s (“PWP”)
“feasibility study” which we were advised as late as last week had not been completed. The MRCA Chief Legal Counsel
only last week conformed this fact to me.
CCR §11320, sets forth the right of Commission staff to take discovery and conduct depositions on any enforcement
matter. Clearly if staff has a right to take discovery so should the effected property owner of any proposed cease and
desist and/or administrative penalty order. Given the fact that the Commission staff has only now just surprised us, at
the last minute, with a communication from the Conservancy/MRCA which is totally inconsistent with all of the
information provided previously we should be afforded the opportunity to take discovery of the signatories of said
letter. A postponement is necessary to do so.
The Lents vigorously contend that the Commission’s ability to impose Administrative Penalties pursuant to PRC Section
30821 is not applicable to this matter because they have not obstructed, delayed and/or impeded public access in any
manner and we need the postponement to evidence the same.
Thank you for your anticipated courtesy and cooperation.
Respectfully submitted,
Alan Robert Block
Block & Block
1880 Century Park East, Suite 415
Los Angeles, CA 90067
1

(T) 310 552‐3336
(F) 310 552‐1850
www.blocklaw.net
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From:
To:
Cc:
Subject:
Date:

Helperin, Alex@Coastal
alan@blocklaw.net
Haage, Lisa@Coastal; Allen, Peter@Coastal
Ex Parte Communications and Enforcement Proceedings
Tuesday, November 29, 2016 11:39:51 AM

Hi Alan,
Per our discussion just now and your request below, I am attaching the link to the materials
associated with the August, 2014 public Commission briefing on ex parte communications,
specifically in the context of enforcement matters. You can also get to the same place by going to
our web-site and clicking on Meetings, Archives, Agendas, August 2014, and then scrolling down to
agenda item 4.5 on Friday. The main advice letter from the Attorney General’s office appears at
pages 11-16 of the pdf to which this link will take you:
https://documents.coastal.ca.gov/reports/2014/8/F4.5-8-2014.pdf
In accordance with that advice (and the advice we have received from the Attorney General’s office
consistently for many years now), I must reiterate Lisa’s request that you refrain from contacting
Commissioners directly regarding this matter prior to the hearing. As I indicated on the phone, you
can send us anything you’d like to submit to the Commissioners, for the record, and we will forward
it to them with our addendum, which is the same manner in which they will be receiving any further
communications from staff on this matter in advance of the hearing.
Please let me know if you have any questions. Thank you.
Alex

____________________________________
Alex N. Helperin, Senior Staff Counsel
CALIFORNIA COASTAL COMMISSION
45 Fremont Street, 20 th Floor
San Francisco, California 94105
Tel: 415-904-5220   Fax: 415-904-5235
alex.helperin@coastal.ca.gov

Every Californian should conserve water. Find out how at:

SaveOurWater.com · Drought.CA.gov

From: Alan Block [mailto:alan@blocklaw.net]
Sent: Monday, November 28, 2016 3:46 PM
To: Haage, Lisa@Coastal
Cc: Allen, Peter@Coastal; Helperin.Alex@coastal.ca.gov; G. Greg Aftergood; 'Warren Lent'; Ainsworth,
John@Coastal
Subject: RE: Request for Postponement of C&D Order No. CCC-16-CD-03 and Administrative Penalty
No. CCC-16-AP-01

Lisa:
I am not aware of any AG opinion regarding communications with Commissioners on enforcement
matters. If there is a formal or informal written AG opinion on this issue please forward it to me.
if I am to take your email literally, you are saying that I can’t copy the Commissioners with
correspondence sent to staff stating the Lents’ position. Staff probably worked on its one sided,
self-serving and misleading, 700 page Staff Recommendation and exhibits for months and I cannot
copy a commissioner with a letter or email addressed to staff?    That does not sound correct.
This is not a proper case for PRC Section 30821 and the alleged violation would have long been
resolved by a consent order or otherwise if staff was not unreasonably seeking large civil penalties
for something the Lent’s inherited without any fault of their own and have continually attempted to
resolve in good faith.
I called Alex to discuss and left a message.
Alan
Alan Robert Block
Block & Block
1880 Century Park East, Suite 415
Los Angeles, CA 90067
(T) 310 552-3336
(F) 310 552-1850
www.blocklaw.net

From: Haage, Lisa@Coastal [mailto:Lisa.Haage@coastal.ca.gov]
Sent: Monday, November 28, 2016 2:21 PM
To: Alan Block <alan@blocklaw.net>
Cc: effie.sanders.turnbull@coastal.gov; mcclure.martha@coastal.ca.gov; Kinsey, Steve@Coastal
<steve.kinsey@coastal.ca.gov>; howell.erik@coastal.ca.gov; uranga.roberto@coastal.ca.gov;
cox.greg@Coastal.ca.gov; Ainsworth, John@Coastal <John.Ainsworth@coastal.ca.gov>;
vargas.mark@coastal.ca.gov; gga@aftergoodlaw.com
Subject: FW: Request for Postponement of C&D Order No. CCC-16-CD-03 and Administrative
Penalty No. CCC-16-AP-01

Alan,
I only received your request yesterday (Peter Allen having forwarded it to me
over the holiday weekend). However, we have reviewed it carefully, and we
find no procedural irregularities or any basis for a postponement. Thus, the
matter remains on the agenda. I am aware that you also discussed this
matter with staff last week, who have communicated our views to you.
I am keeping this message brief and general because I noticed that you
copied several Commissioners. In case you are not aware of it, the Attorney
General’s office has long advised that ex partes with Commissioners in the
context of matters involving enforcement are impermissible. Thus, I am only
copying them in order to let them know the procedural status of this matter
and that we have already been in communication with you regarding this
matter. Please refrain from copying Commissioners on future
correspondence or other direct contact regarding this pending enforcement
matter.
We will respond to you separately as to the reasons for the decision, and
your correspondence as well as that response will also be included in our
addendum to the staff report and will therefore be part of the record. Please
feel free to contact Peter Allen or Senior Counsel Alex Helperin if you have
any questions regarding this issue.
Thank you for your cooperation.
Lisa Haage
Chief of Enforcement
California Coastal Commission
415.904.5220

Every Californian should conserve water. Find out how at:
SaveOurWater.com · Drought.CA.gov

From: Allen, Peter@Coastal
Sent: Sunday, November 27, 2016 8:52 AM
To: Haage, Lisa@Coastal; McLendon, Aaron@Coastal; Helperin, Alex@Coastal
Subject: FW: Request for Postponement of C&D Order No. CCC-16-CD-03 and Administrative Penalty
No. CCC-16-AP-01
Did you all get this one?
From: Alan Block [alan@blocklaw.net]
Sent: Wednesday, November 23, 2016 3:34 PM
To: Allen, Peter@Coastal; alex.helperin@ca.coastal.gov
Cc: effie.sanders.turnbull@coastal.ca.gov; Vargas, Mark@Coastal; McClure, Martha@Coastal; Kinsey,
Steve@Coastal; Howell, Erik@Coastal; Uranga, Roberto@Coastal; Cox, Greg@Coastal; Warren Lent; Law
Offices of G. Greg Aftergood, A Professional Corporation; Justin Block; Ainsworth, John@Coastal
Subject: FW: Request for Postponement of C&D Order No. CCC-16-CD-03 and Administrative Penalty
No. CCC-16-AP-01

Peter:
Please consider this email correspondence as a formal request, which I made verbally to you
yesterday, to postpone the recently noticed Cease and Desist Order and Administrative Penalty for
60 days until the Commission’s next public meeting in Southern California in February 2017.   
To provide the Lents and this office with over 700 pages of Staff Report and Exhibits on such short
notice, on a Thanksgiving holiday week, for a hearing scheduled for December 8th is not reasonable.
Further, as you know, neither the Lents or any of their representatives were ever made aware of the
Coastal Conservancy/ MRCA letter to the Commission , dated June 6, 2016 (attached to the Staff
Recommendation as Exhibit 59), until you forwarded me a copy on Monday, November 21, 2016.  
The conclusory allegations contained in said correspondence are totally inconsistent with the
repeated written statements of the Conservancy attorney to the Lents attorneys that no
determination had yet been made regarding the opening of the accessway because 1) the
Conservancy and MRCA had yet to determine whether it would be “feasible” to construct said
improvements and 2) such a determination would only be made as part of the MRCA’s Malibu Local
Coastal Public Works Plan’s (“PWP”) “feasibility study” which we were advised as late as last week
had not been completed. The MRCA Chief Legal Counsel only last week conformed this fact to me.
  
CCR §11320, sets forth the right of Commission staff to take discovery and conduct depositions on
any enforcement matter. Clearly if staff has a right to take discovery so should the effected property

owner of any proposed cease and desist and/or administrative penalty order. Given the fact that
the Commission staff has only now just surprised us, at the last minute, with a communication from
the Conservancy/MRCA which is totally inconsistent with all of the information provided previously
we should be afforded the opportunity to take discovery of the signatories of said letter. A
postponement is necessary to do so.
The Lents vigorously contend that the Commission’s ability to impose Administrative Penalties
pursuant to PRC Section 30821 is not applicable to this matter because they have not obstructed,
delayed and/or impeded public access in any manner and we need the postponement to evidence
the same.
Thank you for your anticipated courtesy and cooperation.
Respectfully submitted,
Alan Robert Block
Block & Block
1880 Century Park East, Suite 415
Los Angeles, CA 90067
(T) 310 552-3336
(F) 310 552-1850
www.blocklaw.net
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In the Matter of the Notice of Intent to
Commence Cease and Desist Order and
Administrative Civil Penalties Proceedings
Against:

Warren M. Lent and Henny S. Lent.

17
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Violation No. V-4-02-058
SUPPLEMENTAL STATEMENT OF
DEFENSE TO NOTICE OF INTENT TO
COMMENCE CEASE AND DESIST ORDERS
AND ADMINISTRATIVE CIVIL PENALTIES
PROCEEDINGS: SUPPORTING
DECLARATIONS OF RON GOLDMAN,
ROBERT HAYNE AND ALAN ROBERT
BLOCK

19
20

Warren M. Lent and Henny S. Lent ("Lents"), the owners of the real property located at 20802

21

Pacific Coast Highway, Malibu, California ("Property"), submit this Supplemental Statement ofDefense

22

("Supplemental SOD") to the Notice oflntent to Commence Cease and Desist Order and Administrative

23

Civil Penalties ("2015 NOI") issued on September 18,2015, by the California Coastal Commission

24

("Commission").

25

arguments presented in the Lents' previously submitted Statement ofDefense ("SOD"), filed in or about

26

February of 2016, but merely clarify and update the issues and arguments heretofore submitted.

27

Pursuant to California Code ofRegulations, Title 14, Section 13181 , the Lents supplement their response

28

as follows:
111717(3)

This Supplemental SOD is not intended to repeat all of the facts, evidence and

1

SUPPLEMENTAL STATEMENT OF DEFENSE

1

GENERAL RESPONSE TO ALLEGATIONS IN 2015 NOI

2

Summary

3

This matter concerns: (1) easement rights for public access (pass and repass purposes only) over

4

the easterly five ( 5) feet of the Prope1iy between Pacific Coast Highway and the shoreline ("Easement"),

5

granted in favor of the California Coastal Conservancy ("Conservancy") in the early 1980s by the then

6

owners/developers of the Property, and (2) the implications of a stairway ("Stairway") from the second

7

story of the residence down to a related deck ("Deck") constructed as part of the dwelling to provide a

8

secondary means of egress in the event of an emergency, as required by applicable health and safety

9

codes. The Lents have never disputed or challenged the existence of the Easement.

10

The Lents had no involvement whatsoever with the design or construction of the residence,

11

Stairway, Deck, or other structures at the Property, which they purchased in 2002 as presently improved.

· 12

See Exhibit F to the SOD!( Nor did the Lents have notice or knowledge that any of the improvements

13

might be in violation of the Coastal Act or CDP granted by the Commission more than 35 years ago. The

14

Stairway is depicted on the working drawings approved by the County of Los Angeles in 1980, and filed

15

with the Commission to satisfy Special Condition No. 8 ofCDP No. A-421-78~ (and incorporated in

16. subsequent amendments thereto) prior to the issuance of the second CDP amendment and
17

commencement of construction. Such working drawings depicted both the second story doorway (which

18

was also depicted on all prior conceptual plans submitted to the Commission) on the easterly side of the

19

proposed dwelling, as well as the Stairway from same which served to provide secondary egress .~

20
21
22
23
24
25
26
27
28

!I All references to Exhibits A-S are to the exhibits attached to the SOD filed with the Commission
in February 2016.
?:.I Special Condition No. 8 provided as follows: "Final plans working drawings shall be submitted to
the Executive Director prior to the commencement of construction; these drawings shall be accompanied
by an Architect's Certificate certifying that the fmal working drawings are in substantial conformance
to the plans approved by the Executive Director pursuant to the above conditions. All development shall
be in strict conformance with those drawings. No construction shall commence prior to the submission
of evidence to the Executive Director that all conditions have been satisfied."

~1As set forth in the Declarations of Ron Goldman and Robert Hayne, it was the custom and practice

of licensed architects preparing plans for submission to the Regional Commi~sions in the late
1970s/early 1980s that only a complete set of plans (all sheets listed on the Sheet Index) had to be
submitted prior to the issuance of a CDP after a projects approval. Only schematic drawings were
necessary (such as a site plan and floor plans) at the time an application was submitted for filing and
processing. Architects did not specifically identify walkways, steps, planters or other landscape/ancillary
features that did not violate string line proscriptions when schematic drawings were submitted.
111717(3)
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1

The Conservancy has stated unequivocally that the Easement will remam closed until a

2

management agency is located to handle maintenance and related issues associated with public use. No

3

such management agency has to date been identified. More important, the Conservancy is still

4

determining whether it is even feasible to develop and open the Easement for public use, as discussed

5

more fully below.

6

The Conservancy's Easement is not exclusive. The Lents thus continue to have the right to use

7

the Easement area as long as such use does not materially limit pass/repass pedestrian access. It is for

8

this reason that the Lents have maintain~d that the Conservancy has a duty to at least consider possible

9

design options that could fulfill the limited purpose of the Easement (to provide public pass/repass

10

access) while at the san1e time recognizing the Lents' concurrent property rights.

11

Regardless of the Lents contention that the Easement is not exclusive, the Lents have submitted

12

a Pre-Application to the City of Malibu in an attempt to gain approval to construct a new exterior

13

stairway on the westem side of their property. Nonetheless the Lents will agree to remove, and will

14

remove, the Stairway at such time as the Conservancy determines that it is feasible to develop the

15

Easement and the proposed improvements have received a fmal discretionary approval.

16

Development of the Property

17

The subject residence and all improvements were constructed in reliance on CDP No. A-421-78

18

and two subsequent amendments.1L See Exhibits A, Band C. The -amendments were approved by the

19

Commission in order to allow the then owner/developer of the Property to receive a new string line

20

approval consistent with the approval of a two-unit residential structure granted in favor of the

21

immediately contiguous easterly parcel in CDP No. P-79-5866. A copy of the Notice of Permit

22

Conditions for CDP No. P-79-5866 is attached hereto as Exhibit T and hereby incorporated by

23

reference. Residential structures previously existing on both parcels had been destroyed by winter

24

storms in 1977. It is noted that the StaffSununary and Recommendation for CDP No. P-78-3591 (the

25

original South Coast Regional Commission CDP application number before the project was appealed

26
27
28

1./ The then owner and project applicant did not move forward with the original approval in the 1979
CDP because such approval essentially eviscerated the viability of the project by imposing a string line
requirement that dramatically reduced the living space of the residence (from 1,9 16 sq. ft. to 1,292 sq.
ft.).
11171 7(3)
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1

to the Commission) specifically provides that " [t]his entire stretch of beach is subject to damage from

2

high tide and high surf, especially in combination, as was demonstrated last winter". A copy of the Staff

3

Report and Recommendation for CDP No. P-78-3591 is attached hereto as Exhibit U. See page 5.

4

The Conservancy's Easement is located within the same five-foot wide strip of land along the

5

easterly edge ofthe parcel where a five-foot wide easement for storm drain purposes was already of

6

record (the "Storm Drain Easement"). A copy of the applicable page of the Lents' Title Policy

7

identifying the Storm Drain Easement is attached hereto as Exhibit V and hereby incorporated by

8

reference. At all times, the Commission was aware of the Storm Drain Easement. See page 3 of the

9

Revised Staff Recommendation for CDP No. 421-78 attached hereto as Exhibit W and hereby

10

incorporated by reference. The Property had previously been developed with a large storm drain outfall

11

pipe, and the CDP approved replacement of the same in connection with redevelopment of the property.

12

The new storm drain outfall pipe is encased in concrete and by and large takes up the entirety of the five-

13

foot wide Stom1 Drain Easement area.

14

Concurrent with the contemporaneous construction of the new dwelling on the Property, and the

15

two-unit residence on the easterly contiguous parcel, the then owners/developers of the two parcels

16

cooperatively constructed the common Deck which traversed the property line, to 'create an open

17

appearance and cover the unsightly and potentially hazardous massive flood control concrete sto1m drain

18

that was constiucted within the Easement/Stom1 Drain Easement area.

19
20

The Alleged Violation
The Conservancy inspected the Property in 1993, and expressly acknowledged the existence of the

21

Stairway. Although the then owner of the prope1iy was formally advised that a removable gate along

22

PCH violated the "Conservancy's access easement by blocking it," the Conservancy made no mention

23

of the Stairway or deck as being in violation of the Coastal Act or the approved CDP for the residence.

24

See Exhibit R.

25

In 2007, roughly fourteen (14) years after the Conservancy became aware of the Stairway, and five

26

(5) years after the Lents' purchase of the Property, the Commission sent the Lents a Notice oflntent to

27

Commence Cease and Desist Order and Restoration Order Proceedings and to Record a Notice of

28
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1

Violation of the Coastal Act ("2007 NOI"). See Exhibit H. The 2007 NOI alleged that there was

2

"w1pennitted development (on the prope1ty]" expressly stating:

3

"The unpermitted and inconsistent development consists of a fence and gate that blocks

4

the vertical access easement across your prope1ty. This development is inconsistent with

5

the tem1s of an easement that the ... Conservancy that ... holds over a strip of your

6

property." See Exhibit H, page 1.

7

The 2007 NOI did not mention the Stairway or Deck at all, and certainly did not allege that such

8

improvements were constructed in violation ofthe Coastal Act or CDP. It wasn't until September of

9

2015 that Commission Staff amended the 2007 NOI to include the more than 30 year old Stairway and

10

Deck improvements.

11

The Lents have clearly been prejudiced by the fail me of the Conservancy and Commission to raise

12

the presence of the Stairway and/or Deck as ostensible violations of the CDP when such in1provements

13

were first observed in 1993, years before the Lents pmchased the property in 2002. If a NOI had then

14

been issued, subsequent purchasers, including the Lents, would have been put on notice. The Lents

15

would never have acquired the property had they known of any such alleged violations.

16

As stated in the previously submitted SOD, in July 2010, Dr. Lent and his attorney met on site with

17

the Commission's Statewide Enforcement Supervisor, Aaron McLendon, and the Deputy Manager of

18

the South Coast Region of the Conservancy, Joan Cardellino. Shortly after the site meeting, the

19

Conservancy submitted a multi-page set of diagrams and related materials to the Lents entitled "Las

20

Flores Beach Access Concepts" dated July 26, 2010 (the "Conservancy Concept Plan"), which purported

21

to address existing conditions on the property, including "easement encroachments" and provided a

22

design for a cantilevered walkway and "overlook" that would be installed above the storm drain and drop

23

down more than thirteen (13) feet from the top of the cantilever to the sandy beach, requiring roughly

24

a 20-foot long staircase that would extend into the surf dming many days. Such improvements would

25

clearly impact tidal conditions (including grunion activity) as well as the viewshed and beach experience

26

for the public and nearby residents. Copies of pertinent pages of the Conservancy Concept Plan are

27

attached hereto as Exhibit X and hereby incorporated by reference. The Conservancy Concept Plan

28

etToneously implied that the easement in favor of the Conservancy was exclusive, inasmuch as it
111717(3)
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1

identified lights and other architectural features of the Lent dwelling as encroachments which could not

2

have impacted public pass and repass access in any fashion. The design offered by the Conservancy also

3

violated Special Condition No.6 of CDP No. A-421 -78 which specified that no public use could occur

4

within the Lents' 5-foot privacy buffer. See Exhibit A, Special Condition No. 6.

5

The Malibu Coastal Public Works Plan

6

The Conservancy has stated unequivocally that the easement will remain closed until the

7

Conservancy locates a management agency to handle maintenance and related issues associated with

8

public use. This has yet to occur.

·9

On or about December 6, 2012, the Conservancy approved the Malibu Coastal Access Public

10

Works Plan (the "PWP"), wherein it contracted with the Mountains Restoration and Conservancy

11

Authority ("MRCA") to explore the feasibility of developing twelve (12) dedicated, but unimproved,

12

vertical accessway easements in Malibu thal had been offered for public use-- including the subject

13

Easement. A copy of the PWP is attached hereto as Exhibit Y and hereby incorporated by reference.

14

The PWP requires the MRCA to prioritize each site on the basis of its viability, consistency with the

15

policies of the Coasta1 Act, and other provisions of State law, including the Conservancy's "standards

16

and recommendations for accessway location and development''(the "Conservancy's Guidelines"). See

17

attached conespondence from the Lents' legal counsel to Joan Cardellino, Project Manager/Deputy

"18

Manager, South Coast Region, dated March 7, 2013, attached hereto as Exhibit Z and hereby

19

incorporated by reference.

Cease and Desist Proceedings Are Premature

20
21

The Conservancy and MRCA have yet to complete the feasibility and prioritization process

22

discussed in the preceding paragraph; and, for this reason, it is impossible to know whether the Easement

23

will ever be approved and open for public use. There are a myriad of seemingly insunnountable

24

problems associated with constraints presented at the Lent Property. Such problems include, but are not

25

limited to, the sufficiency of space between the footprint of the Lent's residence, the storm drain

26

improvements, and the existing property line. It is questionable at best how structural suppmt could be

27

provided for the enmmous cantilevered walkway contemplated in the Conservancy Concept Plan.

28
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1

The Lents have been continually advised by the Conservancy's legal counsel that the determination
~1e

2

of suitability of the subject public accessway will only be made tlrrough the PWP and

3

analysis that is presently being undertaken by the MRCA. See e-mails from Elena Eger, Senior Attorney

4

for the Conservancy, dated April17, 2013 and Jw1e 24, 2013, attached hereto collectively as Exhibit

5

AA and hereby incorporated by reference. See also correspondence from the Lents' counsel to Elena

6

Eger dated January 23,2015, attached hereto as Exhibit BB and hereby incorporated by reference. On

7

November 14, 2016, the Lents' attorneys further received verbal conftrmation from MRCA's Chief

8

Counsel Jeff Maloney that the feasibility study was still a work in progress and that no decision had been

9

made with regard to any property or accessway being considered for improvement, including on the

10

Lents proeprty . See Declaration of Alan Robert Block. Any claim by the Commission that the Lents

11

have ostensibly "blocked" public access in connection with the Easement is patently untenable in light

feasibility

12 · of the foregoing.
13

The Lents have repeatedly expressed their opinion to the Commission that it is premature to be

14

issuing a cease and desist order at this time, given the unknown character of future development of the

15

easement and the Lents' affirmative defenses regarding the presence of the stairway. The Conservancy

·1 6

has never indicated that it could not incorporate some secondary egress arrangement on the easterly side

17

of the property along with its design for pass-repass public pedestrian traffic.
A New Secondarv Access

18
19

The Lents continue to vigorously assert that, because the Easement is not exclusive, they thus have

20

the right to use the Easement area as long as such use does not materially limit pass/repass pedestrian

21

access. Nonetheless, between 2010 and Septemberof2015, inanattemptto resolve the NOV, the Lents'

22

retained architectural consultants to determine whether it was feasible to construct a stairway on the

23

western side of the property and remove the existing Stairway on the eastern side ofthe property. They

24

were unifomliy advised by their consultants that there was no viable option for construction of a new

25

secondary egress from the property along the westerly side of their dwelling. This was the justification

26

for the Lents' repeated requests for the Conservancy to consider a design that would allow for secondary

27

egress along the easterly side of the property.

28
11 1717(3)
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1

However, after receiving the 2015 NOI in September of20 15, and in an effort to move settlement

2

discussions towards a productive outcome, the Lents hired yet another architect to assess if there was

3

any feasible way that egress could be created at the property by a structme along the west side of the

4

residence, notwithstanding prior architectmal opinions that no viable design for same could be

5

implemented.

6

The Lents were recently advised tl1at a structural concept to provide secondary egress along the

7

westerly ~ide of the building might be acceptable to the City of Malibu. In light of such newly received

8

information, the Lents have submitted a Pre-Application to the City of Malibu, to see if necessary

9

variances could be acceptable to the City planning staff that would serve to replace the existing easterly

10

egress Stairway and allow its removal in favor of a new stairway on the west side of the propetty. A copy

11

of the submitted Pre-Application Request is attached hereto as Exhibit CC and hereby incorporated by

12

reference.
Argument

13

14

The Lents do not concede that the Stairway constitutes "illegal development." They believe that

15

the final working drawings submitted to the Commission's Executive Director as required by the COP

16

entailed a complete set ofplans (all sheets listed on the sheet index), which was the requirement in effect

17

at the time. Fmthermore, the public's right to use any future improved accessway is not exclusive and

18

the Lents are entitled to use same in any manner that does not materially interfere with the public's use.

19

Moreover, it is submitted that requiring removal of the stairway and deck before a determination of

20

feasibility to open the easement for public use is premature and wholly unjustified and inappropriate.

2 1 Nevertheless, if an exterior stairway can be relocated to the westem side of the property the Lents have
22

agreed, and do agree to remove the Stairway once the Conservancy has procmed all necessary

23

discretionary entitlements to undertake the improvements necessary to open the Easement for public use.

24

It is submitted that any impediment to a settlement of the NOI is not the fault of the Lents. It is

25

instead the fault of Commission staff who have unreasonably demanded, and continue to unreasonably

26

demand, that the Lents pay civil fines and penalties in the an1ount of Six Hundred Thousand Dollars

27

($600,000), in order to resolve the alleged violations. Staff has insisted on this amount notwithstanding

28

the fact that the Lents have not interfered with the public's right of access (because the easement cannot
111717(3)
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1

be opened for public use until feasibility of the project is determined, and the MRCA or other

2

management agency has been selected to handle maintenance and related issues associated with such

3

use, and accessway improvements have been constructed.

4

The Revell Decision and Collateral Estoppel

5

The Lents have raised the issue of the Judgment and Modified Statement of Decision in Revell vs.

6

California Coastal Commission, Los Angeles Superior Court Case No. BS101304 ("Revell"), in

7

connection with the doctrine of collateral estoppel and its applicability to the penalties and fines being

8

sought by the Commission in tllis matter. However, notwithstanding their sincere belief that they have

9

not violated the Coastal Act in any manner, much less obstructed and/or delayed the opening of public

10

access, in June 2016, the Lents offered in writing to pay the Commission civil penalties in the amount

11

ofFifty Thousand Dollars ($50,000.00), to resolve the subject NOI proceedings. A copy of the attached

12

settlement proposal from tllls office dated J w1e 17, 20 16, attached and incorporated herein as Exhibit

13

DD and hereby incorporated by reference. Such a settlement proposal is ten times the amount of civil

14

penalties awarded to the Commission by the Superior Cowi in Revell, wlllch involved an extremely

15

similar, if not substantially identical, factual situation and violation. A copy of the Judgment and

16

Modified State ofDecision in Revell v. California Coastal Commission, Los Angeles Superior Court

17

Case No. BSJ 01304 are attached hereto collectively and hereby incorporated by reference as Exhibits

18

EE and FF.

19

In Revell the Commission sought civil penalties and exemplary damages pursuant to Public

20

Resources Code§§ 30820(a)1, 30820(b), 30821.6, and 30822. The alleged violations consisted of 1)

21

the Revell's refusal to comply with the public access conditions of a CDP for propetiy they purchased

22

years after the issuance of the CDP; 2) the refusal to remove unpetmitted development; 3) the refusal

23

to comply with the enforcement orders requiring them to comply with the public access condition to

24

remove the unpennitted development; and 4) refusal to allow the accepting easement agency to maintain

25

and operate the easement. See Exhibit FF, page 7.

26

The facts in the instant matter and Revell are extremely similar, as is the Commission's attempt

27

to recover civil penalties from a good faith purchaser for alleged violation(s) occurring decades prior to

28

their purchase. In Revell as well as in the subject situation, the approved and accepted accessway was
11 1717(3)
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1

not open for public use because the accessway improvement had yet to be constructed. In both cases the

2

nature, circumstances, extend and gravity of the alleged violation(s) were minimal and readily

3

susceptible to restoration.

4

Taking due consideration of the factors set forth in Public Resource Code §30820© the cowi in

5

Revell denied civil penalties pursuant to §30820(b) finding, as stated above, that "one who passively

6

countenances the continued presence of a violation, is not in the same position as one who intentionally

7

and knowingly perform or undertakes development"; denied civil penalties pursuant to §3082 1.6 stating

8

that "to the extent that the Commission argues that damages arise from the delay in the public's loss of

9

ability to enjoy the headland, that delay was occasioned by decades of inaction by the Commission" and

10

the refusal of the Commission to accept a reasonable effort by the Revells to resolve the cost of

11

construction of the accessway; and denied exemplary damages pursuant to §30822 finding no basis for

12

the same and stating that "[T]he failure of the Commission to take any action for over twenty years

13

mitigates against any award of exemplary damages against the Revells". Although the court did,

14

reluctantly, award the Commission civil penalties of$5,000 against the Revells pursuant to §30820 (a)

15

it found the Revells the prevailing party in the lawsuit. See Exhibit FF, pages 8 - 13 .

16

The Lents'contend that the court judgment in Revell serves to collaterally estop the Commission

17

from seeking anything other than civil penalties against them pursuant to §30820(a). Nevettheless the

18

Lents have offered to pay a civil penalty in excess of $30,000 to resolve the outstanding alleged

19

violation.

Conclusion

20
21

The Lents have attempted to resolve the NOis with Commission staff, in good faith, for over nine

22

years. Despite the fact that they did not perform or undertake any development on the property and did

23

not have knowledge of any violation existing on the Property at the time they purchased the same, they

24

have reluctantly agreed to a pay the Commission civil penalties in the amount of $50,000, as well as

25

remove the Stairway at such time as the Conservancy determines that it is feasible to develop the

26

Easement and the proposed improvements have received a final discretionary approval.

27

The Lents are blameless in creating the condit ions that are the subject of the NO I. They have at all

28

times endeavored to reach a "win-win" outcome, which would ensure the public's right to enjoy the
111717(3)
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1 Easement for pass and repass purposes, while at the same time protecting the health and safety of
2 occupants of their residence.
3

The settlement proposal that has been suggested the Lents is reasonable and should receive the

4 support of both the Commission and its staff.
5
6
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DECLARATION OF RON GOLDMAN

I, Ron Goldman, declare as follows:
1.

I have been a duly licensed architect since 1966, and a Fellow of the AlA since

1987. I have been preparing architectural plans and submitting same to the California Coastal
Conm1ission ("Commission") since the late 1970's.
2.

Prior to the formation of the City of Malibu, it was necessary to receive "coastal

review" approval from the County of Los Angeles before submitting for review the initial
concept drawings to the Commission. It was a general custom and practice back in the late
1970s/early 1980s that walkways, steps, planters and other landscape/ancillary features outside
of the footprint of the residence, which did not violate string line requirements, were not always
depicted on the initial concept drawings . .Jt was also a requirement that subsequently a complete
set of plans had to be submitted to the Commission morder finalize a permit and proceed with
construction.
I declare w1der penalty of perjury, under the laws of the State of California, that the
foregoing is true and correct to the best of my knowledge and belief.
Executed this 24th day of May, 2016, at Malibu, California.

DECLARATION OF ROBERT HAYNE

I, Robert Hayne, declare as follows:
1.

I have been a duly licensed architect since 1990, and have been preparing architectural

plans and submitting same to the California Coastal Commission ("Commission") since the early
1980s.
2.

Before the City of Malibu was formed, plans were approved by the County of Los

Angeles. A complete set of plans (all sheets listed on the sheet index) had to be submitted to the
Commission in order to finalize a permit and proceed with construction. Only schematic drawings
were necessary (such as a site plan and floor plans) at the entitlement stage. In those days, it was the
general custom and practice that walkways, steps, planters and other landscape/ancillary features
outside of the footprint of the residence which did not violate string line requirements were not
customarily depicted on such schematic drawings.
I declare under penalty of perjury, under the laws of the State of California, that the foregoing
is true and correct to the best of my knowledge and belief..
Executed this e?-~ nt day of
California.
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DECLARATION OF ALAN ROBERT BLOCK

2

I, ALAN ROBERT BLOCK, declare and say as follows:

".)

1.

I am an attorney licensed to practice law in the State of California and at

4

all times herein since late May 2016 I have been one of the attorneys representing Dr.

5

Warren M. Lent and Henny S, Lent ("Lent's") with regard to the Coastal

6

Commission's Notice of Intent to Conunence Cease and Desist Order and

7

Administrative Civil Penalties ("NOI) , dated September 15, 2015, issued against

8

them.

9

2.

I have personal knowledge of the facts set forth in this declaration and if

10

called to testify as a witness at the trial of this matter I could and would testify

11

competently thereto.

12

3.

On or about December 6, 20 12, the Coastal Conservancy

13

("Conservancy") conducted a public hearing regarding the approval of the Malibu

14

Coastal Access Public Works Plan ("PWP") wherein it took action and approved the

15

disbursement of $4 70,000 to th~ Mountain Recreation and Conservation Authority

16

("MRCA") to prepare the PWP for selected sites in the City of Malibu, County of Los

17

Angeles, most ofwhich sites had Offers To Dedicate vertical access easements

18

recorded against them as special conditions on Coastal Development Pennits

19

("CDPs") for proposed developments as approved by the California Coastal

20

Commission (" Commission").

~

21

4.

The StaffReconunendation for the PWP states that the PWP is intended

22

to determine the feasibility of developing, and if determined feasible, to develop the

23

vertical accessways. As a first step in the process the MRCA will develop or refine

24

conceptual site plans sufficient to analyze site feasibility and any potential

25

environmental impacts. The conceptual site plans will analyze public use site

26

development necessary to enalbe the public to pass over and through land to the coast,

27

which may include, but is not limited to, constriction or re-construction of stairways,

28

1

at-grade paths and gates, viewing platforms, bridges, restrooms, parking areas, and

2

s1gnage.

3

5.

There was a total oftwelve (12) sites located in the City in Malibu that

4

were included in the PWP. Said sites included the Lent's property located at 20802

5

Pacific Coast Highway ("Las Flores Beach"), as well as three other listed site that I

6

was involved in my representation of the owner of said propetiies located at 21554

7

Pacific Coast Highway ("La Costa Beach"), 27910 and 27921 Pacific Coast Highway

8

("Escondido Beach"), and APNs 4470-021-900 and 4470-028-900 ("Lechuza

9

Beach").

10

6.

In monitoring the status of the PWP through December 2012 to the

11

present date I would periodically call both the Conservancy and MRCA staff to find

12

out what progress, if any, that had been made on detennining the feasibility of

13

developing the sites I was interested in under the PWP. At some point I was advised

14

by the Conservancy or MRCA that I should direct my inquiries to Paul Maloney,

15

Chief Counsel to the MRCA who would keep me up to date on the status of the PWP.

16

Over the past few years I have had several calls with Mr. Maloney.

17

7.

After being advised by Commission staff member Peter Allen that the

18

Commission' s NOI against the Lent' s may be scheduled for a hearing before the

19

Commission on it's December 2016 agenda, I telephoned Mr. Maloney on November

20

10, 2016 and 1ft a message. I called again on November 14, 2016, and reached him.

21 . During our conversation I specifically asked Mr. Maloney if the MRCA had

22

determined the feasibility of developing any of the sites referenced in the PWP, and

23

specifically referenced the Lent property art 20802 Pacific Coast Highway, at Las

24

Flores Beach. Mr. Maloney advised me that a feasibility determination had not been

25

made with regard to 20802 Pacific Coast Highway and/or with regard to any of the

26

other sites I expressed interested in.

27

Ill

28

Ill

.,

March 7, 2013
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"to view the easement." Thereafter, on September 15, 1993, the Conservancy sent a letter to the owner's
attorney stating that the Conservancy staifhad conducted an inspection of the property and determined that
the "gate across the vertical access easement" violated "Conservancy's access easement by blocking it:'
l_
- whitethe stal'f field report expressly noted the clearly visible stairs and landing in such access easement
area, they were not included as a component of the accusations/allegations asserted against the owner.
The 20802 Property was sold to a new owner in 2000, and then resold to our clients in
November of2002. Shmtly thereafter, the Commission sent Dr. Lent a fax (dated January 8, 2003) advising
him about the offer to dedicate the access easement.
In April and May of2007, Dr. and Mrs. Lent received further written communications from the
Commission ("Notice of Coastal Act Violation No. V -4-02-058; Failure to Comply with Permit Conditions")
relating to the "presence of a white metal fence and gate, vegetation, planters, a mailbox, and a deck area,
all of which appear to be inconsistent with the Permit Condition and purpose of an easement for public
access." Such notification from the Conunission made no mention of and did not allege any Coastal Act
violation relating to the easterly stairs/landing which provided egress from the Lent residence.
On July 26, 2010, a meeting was conducted at the Subject Property which was attended by you,
the undersigned, Dr. Lent, the Commission's enforcement agent (Aaron McLendon), and the designer who
was developing the beach access plan for the Conservancy's agent, Bionics (Kelly Schoonmaker). At such
meeting, Mr. McLendon made the affirmative and unequivocal statement that until such time as the
easements were "actually assumed by the Conservancy or management entity," it was permissible for the
property owner to keep a fence in place to prevent harm to members of the public and minimize the risk of
liability to the property owner.
THE IMPROVEMENTS PROPOSED BY THE CONSERVANCY TO PROVIDE VERTICAL BEACH ACCESS AT THE
20802 PROPERTY ARE: (A) LOGISTICALLY INFEASIBLE AND (B) PROFOUNDLY INCONSISTENT WITH
GOALS AND POLICIES OF THE COASTAL ACT, THE CONSERVANCY'S GUIDEUNES. AND LOCAL HEALTH
AND SAFETY REQUIREMENTS.

(A) Lack of Feasibility of Proposed Improvements. In the summer of 2010, the Conservancy
presented our clients with conceptual materials relating to proposed accessway improvements contemplated
for the 20802 Prope1ty. Such materials included diagrams depicting stairs and a proposed 40-foot
cantilevered structure to be constructed in the vertical access area, and a 60-inch wide set ofstairs down from
the cantilevered structure to the beach below (a drop in excess of 13 feet) to be constructed in the lateral
access easement area, inconsistent with the fact that such easement only allowed for public walking, sitting
and other such recreational use and did not include any right to construct improvements therein [see attached
Exhibit "6A"). The Conservancy's proposed stairway also partially encroached into the 5-foot wide privacy
buffer where no public use was to be allowed. Another page of the Conservancy proposal (Exhibit "6B")
identified as alleged "encroachments·· the stairs/landing constructed some 30 years earlier along the easterly
side of the dwelling to provide required secondary access to/from the residence. See analysis from our
clients' consulting architect, attached hereto as Exhibit "7," which concludes that two (2) means of egress
from the residence are required under applicable local codes, and that removal of such stairway/landing
would create serious life safety risks. The Conservancy's expert/agent acknowledges such egress requirement
in the upper right hand comer ofExhibit "6B" attached hereto.
There are a myriad of seemingly insurmountable problems associated with the access structure
proposed by the Conservancy, as discussed more fully in the draft analysis by our clients' structural engineer,
David C. Weiss, attached hereto as Exhibit "8." First and foremost are the constraints presented by the
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CCC-16-CD-03/CCC-16-AP-01(Lent)

SUMMARY OF STAFF RECOMMENDATIONS
These proceedings before the California Coastal Commission (“Commission”) address
“unpermitted development” that blocks a vertical public access easement across property located
at 20802 Pacific Coast Highway in Malibu (“the Property”). The easement was created to
provide access to the beach and coast here, which is otherwise inaccessible to the public, and it
lies near the center of a nearly three-mile stretch of coastline where there is currently no public
coastal access. The unpermitted development obstructing the easement includes a gate and fence,
beach access stairway, deck, and other associated development, all of which are currently
available solely for private use. The unpermitted development blocks access to and use of the
public easement, which is held by the California Coastal Conservancy (“Conservancy”). The
private development was never authorized by a Coastal Development Permit (“CDP”) as is
required under the California Coastal Act and, moreover, is directly inconsistent with a CDP
previously issued by the Commission for the residence on the Property, as well as the terms of
the recorded easement. The unpermitted development is therefore a violation of the Coastal Act.
Doctor Warren M. and Henny S. Lent (hereinafter “the Lents”) have continued to maintain this
development since they purchased the Property in 2002, and have knowingly refused to remove
the development and resolve these Coastal Act violations since Commission staff notified them
of the violations in 2007. The vertical easement was required as a condition of the CDP the
Commission granted for the residence, and the easement was intended to provide public access
from the road to the beach and ocean, including state tidelands and state lateral public easements.
The items of unpermitted development are therefore inconsistent with the public easement and
the public access conditions of a CDP, and their ongoing retention is a present and continuing
violation of the public access provisions of the Coastal Act.
To address these violations, staff recommends that the Commission approve Cease and Desist
Order No. CCC-16-CD-03 (“the Order”) and approve Administrative Penalty No. CCC-16-01
(“Administrative Penalty”) for the imposition of an administrative penalty. The proposed Order
and Administrative Penalty are included as Appendix A to this Staff Report.
The Property. The Property is located between Pacific Coast Highway and Las Flores Beach just
east of the intersection between Las Flores Canyon Road and Pacific Coast Highway. The site is
in a dense urban area with limited coastal access for the public. In 1979, the Commission found
it necessary to require the applicant to offer a public access easement across the Property to make
the construction of the current residence consistent with the Coastal Act and specifically with its
public access provisions. The vertical public access easement is near the center of a nearly threemile stretch of coastline with no coastal access – the nearest beach access points are 1.7 miles to
the west (Carbon Beach) and one mile to the east (Big Rock Beach). There is currently no public
access to Las Flores Beach, and the easement across the Property is the only current recorded
vertical access easement to Las Flores Beach. This easement also represents the only access to
the multiple lateral public easements on Las Flores Beach acquired by the state, as well as to
state public tidelands in the area. The City of Malibu Local Coastal Program, certified by the
Commission in 2002, calls for a standard of one accessway for every 1000 feet in this area and
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for existing but unopened recorded public easements, such as this one, to be permitted for
development as public access.
Instead of allowing for the development of the easement for public access as required by the
CDP, Respondents use the easement area and unpermitted development to provide private beach
access from the home for vacation renters. The Lents do not use the Property as their home
residence; rather the residence is an additional owned property and has been used since at least
2002 as a temporary vacation rental advertised on VRBO.com since at least 2007 and other
websites for an average nightly rate of $1018 and up to $9,200 a week and $32,000 per month.
The Lents highlight beach access for visitors as one of the features of the home in their rental
announcements. Absent public access through this vertical public easement, the beach, and its
public lands and public easements here, are essentially privatized.
Coastal Development Permits and the Requirement for Public Access. On January 17, 1979, on
appeal from the Regional Commission, the Commission approved CDP A-421-78 for the
construction of a two-story single-family residence. The Commission found that there was a lack
of coastal access in the area and that there was a need for public access on this property. The
Commission therefore found that in order for the project to be consistent with the public access
provisions of the Coastal Act, including Coastal Act Sections 30211 and 30212, special
conditions were necessary, including the requirement for the applicant to Offer to Dedicate
(“OTD”) both a lateral and a vertical public access easement over portions of the Property. The
Commission amended the CDP in 1980 for a new residence design, and again in 1981 for an
accidental encroachment only, and reaffirmed the public access easement conditions.
On July 16, 1980, the property owners recorded both the vertical access OTD and the lateral
access OTD. The vertical public access easement provided to the public an easement in
perpetuity for the purposes of public access from Pacific Coast Highway to the mean high tide
line, over a five-foot wide strip of land along the eastern edge of the Property. The language of
the recorded document specified that the easement was required to ensure compliance with the
public access provisions of Coastal Act Sections 30211 and 30212, as well as Section 30210. On
December 29, 1982, the Conservancy recorded Certificates of Acceptance to accept both OTDs,
thereby assuming responsibility for the public easement and the public’s use of the easement.
Despite the clear conditions of the CDP and the recorded easement across the property, and in
direct conflict with the Commission-approved plans, a private stairway, fence and gate, and deck
were constructed directly within the vertical public access easement. In November 2002, the
Lents purchased the Property with the easements legally recorded and in the chain of title. Since
acquiring the Property, the Lents have maintained the unpermitted development encroaching into
the public easement and resisted all requests for the removal of those encroachments.
The Conservancy has long sought removal of the encroachments blocking their easement, and in
2008 began developing plans for a public accessway here, with an initial design completed in
2010. Since 2012, the Conservancy has worked together with the Mountains Recreation and
Conservation Authority (“MRCA”) to develop a public accessway plan here and has determined
a public accessway here is feasible. The Conservancy and MRCA hope to soon develop a public
accessway here. However, the Lent’s maintenance of the private unpermitted development in the
3
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public easement has prevented the easement holder from constructing any public access
improvements and has precluded public use of the easement so that only the Lents or their
private rental customers can reach the beach via the easement area. Moreover, the Lents have
now spent over nine years in a continued presentation of numerous arguments against the
removal of the unpermitted development and against the development of this easement for public
access. These arguments have impaired the ability of the Conservancy and MRCA to move
forward with planning and ultimately implementing a public access design.
Enforcement Actions
In April 2007, Commission staff sent the Lents a “Notice of Coastal Act Violation” letter
informing them that the structures blocking the public access easement were violations of the
CDP and the Coastal Act. On May 23, 2007, the Executive Director sent the Lents a letter
providing a “Notice of Intent to Commence Cease and Desist Order and Restoration Order
Proceedings and to Record a Notice of Violation of the Coastal Act” (“2007 NOI”). Although the
Lents acknowledged the existence of the public easement on their property, negotiations at the
time failed to resolve the matter. Ongoing negotiations, most intensively from 2013 to the
present, have yet again failed to resolve the matter, as the Lents have continued to refuse to agree
unconditionally to remove the unpermitted development, including primarily the private beach
stairs, from the public easement. Since 2007, the Lents have focused their efforts on submitting
multiple communications with purported defenses and various legal arguments against the
removal of the encroachments from the public access easement, and arguing their position that
there are no violations of the Coastal Act on their property. As documented in thirty substantive
letters between the Lents and Commission staff, attached as Exhibits 28 to 58 to this staff report,
Commission staff have spent an inordinate amount of time rebutting these arguments and
attempting to resolve this matter consensually without the need for this contested hearing.
In November 2014, Commission staff wrote to the Lents that the ongoing presence of the
unpermitted development in the easement was subject to the Commission’s new penalty
authority under the Coastal Act’s Section 30821. In the same month, staff offered in another
letter a proposed settlement to work with the Lents on the timing of the removal of the
encroachments in the easement and to work with the Lents to address their desire for private
beach access. In a reply letter, the Lents labelled the offer a profound disappointment and a
demand for absolute capitulation. Instead of entering into an agreement, in subsequent letters, the
Lents continued to offer numerous arguments against the removal of all the unpermitted
development, including the private stairway blocking the public easement, and continued to
advanced legal theories that removal of the unpermitted development from the public easement
could violate their property rights. For instance, in letters of December 2014 and January 2015,
the Lents argued that the State only enjoyed a limited right in the easement and that removal of
their private development could result in an “overburdening” of the easement in violation of their
property rights; that the Conservancy needed a fully permitted accessway plan before the Lents
could analyze its impact on their property rights; and that they were “not willing to concede
removal of the secondary egress serving their residence,” and were “not ready to concede that
their easterly egress stairs must be removed.”
On September 1, 2015, in an attempt to further the potential for a settlement, the Executive
Director sent the Lents a supplemental notice letter entitled “Notice of Intent to Commence
4
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Cease and Desist Order and Administrative Civil Penalties Proceedings” (“2015 NOI”),
indicating Commission staffs intent to bring the matter to a hearing before the Commission and
to further explain the scope of those potential proceedings. At first, the 2015 NOI led to renewed
negotiations in which staff again attempted to obtain an amicable resolution of the matter, but
soon thereafter, the Lents changed their attorney. This led to yet another round of negotiations,
the renewed presentation of various defenses against resolving these violations and the
Commission staff responses. The Lents then changed their attorney yet again, which brought
another round of negotiations, further arguments against resolution, and further staff responses.
The Lents have argued that they are not liable for the violation because they did not place the
development and, secondly, because the vertical access easement area is not available for public
use because the Conservancy has not developed a plan for, or secured entitlements for, the
development of the public accessway. These arguments ignore several important points here: 1)
that there is clear case law requiring subsequent owners to comply with CDP permit conditions
and resolve existing Coastal Act violations on their property; 2) that the Lents have now spent
nine years rejecting requests to secure removal of the unpermitted development blocking the
public access easement, while they have knowingly maintained those private encroachments and
used them for personal private beach access and financial gain as part of a vacation rental; 3) that
Section 30821 is not limited to persons who knowingly and intentional perform Coastal Act
violations; and 4) that the retained unpermitted encroachments and the Lents’ continued assertion
of various arguments against removal of the unpermitted development has been impairing the
public’s ability to develop this easement for public use and is largely responsible for the
Conservancy not having a plan and entitlements in place. As to the last point, for example, the
California Coastal Conservancy has long sought to develop an accessway in the location at issue
in this report, and as early as 2010 had initial designs drafted. As shown below and attached as
an exhibit, the Conservancy has written to Commission staff to document their long desire to
open this easement, their belief the easement is feasible for public access, and how the
encroachments and the failure to agree to remove them has created an ongoing and substantial
problem for the creation of public access here. The Conservancy believes they would have
already developed public access here without the encroachments, and remains willing, with a
draft design in place, to develop public access here once the encroachments are removed.
These points only emphasize the extent to which this matter is an example of the larger problem
in which public access easements required by Commission CDPs and accepted by the
Conservancy or other public groups remain undeveloped because of private encroachments that
preclude or impair the construction of public access improvements. For instance, a report
provided by Commission staff to the Commission in 2012 found that in the City of Malibu alone,
21 of the 29 vertical accessways legally recorded pursuant to Commission CDPs remained
closed (since 2012 only two more have opened). At the same time, few if any new vertical access
easements are being created in dense urban areas such as Malibu. In most cases, the existing but
closed easements are blocked by private unpermitted development that is currently being
maintained by property owners, some of whom may be subsequent owners who did not place the
encroachments. Precluding the Commission’s authority to issue penalties for public access
violations against subsequent owners who actively retain those violations would substantially
limit the impact of Section 30821 in a manner not consistent with the statute.
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These vertical accessways, as well as the lateral easements on the beach and other public beach
areas to which the vertical accessways should provide access, represent a significant investment
by the state to secure important public access for all Californians. That all of the public should
enjoy access for recreation at coastal areas is an important concept for environmental justice
precepts in California. Public access and coastal recreation continue to be threatened by private
development, illegal encroachments, and other restrictions on beach or coastal access. These
burdens of restricted access are disproportionately borne by low-income and minority
communities, while coastal property owners benefit from the privatization of the public spaces of
beaches, coastal areas, and public easements. Securing open public access for all citizens
provides low-cost, outdoor recreation that can improve the overall quality of life of all the public,
including minority communities. The certified Malibu LCP also recognizes the importance of the
fair implementation and enforcement of environmental laws in order “to promote the fair
treatment of people of all races, cultures, and incomes” (Malibu LCP, Chapter 1.D). Although no
one accessway will solve all environmental justice problems, opening public easements to the
coast, especially those already acquired by the state for public recreation, will cumulatively
improve public access and reduce environmental injustice concerns. Each of these cases, as is
demonstrated by the record in this matter, require very significant amounts of Commission staff
resources and time and represent years or decades of lost potential of public access.
Commission staff recommends the Commission approve Cease and Desist Order No. CCC-16CD-03 to address the unpermitted development by requiring the Lents to submit a plan for the
removal of all unpermitted development in the public access easement currently blocking and
preventing the development of public access in the easement. The proposed Cease and Desist
Order would also prohibit the Lents from taking any actions to physically or indirectly impede
the development and eventual use of a public accessway in the public easement on the Property.
Commission staff also recommends that, in conjunction with the proposed Cease and Desist
Order and pursuant to Coastal Act Section 30821, the Commission approve an administrative
penalty here, as well as the ability to record a lien on the Property if the penalty is not paid by
applicable deadlines, as is specifically provided for in Section 30821. The Coastal Act provides
five factors for the Commission to consider in imposing a penalty. Applying those factors here,
the Commission could justify imposing a penalty up to a maximum of $8.3 million in this case.
Staff recommends that a substantial fine be approved, given the long period (nine years) of
refusal to remove all the encroachments blocking the public easement, the lengthy and
substantial amount of Commission staff work attempting to resolve this violation, the significant
Coastal Act resource impacted by the violation—public access to the beach—and the significant
public and legal policies at issue here, including the need to secure compliance with Commission
CDPs and CDP public access conditions, and the importance of public access in this area and of
removing private encroachments from public access easements generally. However, in this case,
adopting a conservative approach and invoking the prosecutorial discretion of the Commission,
staff is recommending a penalty far below the maximum. Given the Commission’s discretion,
Staff found that taking the most conservative possible approach in weighing the relevant
statutory factors and the facts of this matter, a penalty in the range of $800,000 to $1,500,000 is
justified. Within that range, staff is recommending the Commission in its discretion specify a
penalty of $950,000.
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Coldwell Banker Listing, “20802 Pacific Coast Highway”
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Letter from Greg Aftergood to CCC (August 2, 2011)
Letter from Greg Aftergood to California Coastal Conservancy (March 7, 2013)
Letter from CCC to Greg Aftergood (February 7, 2014)
Email from Greg Aftergood to CCC (March 26, 2014)
Letter from CCC to Greg Aftergood (April 14, 2014)
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Letter from CCC to Greg Aftergood (December 22, 2014)
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Letter from Greg Aftergood to SCC (January 23, 2015)
Letter from CCC to Greg Aftergood (July 22, 2015)
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Letter from Greg Aftergood to CCC (September 25, 2015)
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MOTIONS AND RESOLUTIONS

Motion 1: Cease and Desist Order
I move that the Commission issue Cease and Desist Order No. CCC-16-CD-03 pursuant
to the staff recommendation.
Staff recommends a YES vote on the foregoing motion. Passage of this motion will result in
issuance of the Cease and Desist Order. The motion passes only by an affirmative vote of a
majority of Commissioners present.
Resolution to Issue Cease and Desist Order:
The Commission hereby issues Cease and Desist Order No. CCC-16-CD-03, as set forth
below, and adopts the findings set forth below, on the grounds that development has
occurred on property currently owned by Dr. Warren and Henny Lent without a Coastal
Development Permit and in violation of CDP A-421-78, as amended, in violation of the
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Coastal Act, and that the requirements of the Cease and Desist Order are necessary to
ensure compliance with the Coastal Act.
Motion 2: Administrative Penalties
I move that the Commission find that Dr. Warren and Hennie Lent are in violation of the
public access provisions of the Coastal Act, and that the Commission impose upon them
an administrative civil penalty in the amount of $950,000 dollars pursuant to the staff
recommendation and Administrative Civil Penalty Order CCC-16-AP-01, and authorize
the Executive Director to record a lien on the Property, if necessary.
Staff recommends a YES vote on the foregoing motion. Passage of this motion will result in the
assessment of an administrative penalty against Dr. Warren and Henny Lent in the amount of
$950,000 dollars and authorizes the recordation of a lien on the property if necessary. The
motion passes only by an affirmative vote of the majority of Commissioners present.
Resolution to Impose Administrative Penalties:
The Commission hereby imposes an administrative civil penalty against Warren and
Henny Lent in the amount of $950,000 dollars; authorizes the recordation of a lien on the
Lents’ property if the penalty is not paid; and adopts the findings set forth below; on
grounds that development has occurred and is being maintained on their property that
violates the public access provisions of the Coastal Act, is inconsistent with a public
vertical access easement on their property required by a Commission permit for
compliance with the public access provisions of the Coastal Act, and which interferes
with the public use and development of that public access easement.

II.

HEARING PROCEDURES

The procedures for a hearing in which the Commission issues a Cease and Desist Order under
Section 30810 are described in Section 13185 of Title 14 of the California Code of Regulations
(“14 CCR”). Additionally, Section 30821(b) states that the imposition of administrative civil
penalties by the Commission take place at a duly noticed public hearing in compliance with the
requirements of Section 30810, 30811, or 30812. Therefore, the procedures employed for a
hearing to impose administrative penalties may be the same as that for a Cease and Desist Order.
For this Cease and Desist Order and for an Administrative Penalty action, the Chair shall
announce the matter and request that all parties or their representatives present at the hearing
identify themselves for the record. The Chair shall then have staff indicate what matters are parts
of the record already, and the Chair shall announce the rules of the proceeding, including time
limits for presentations. The Chair shall also announce the right of any speaker to propose to the
Commission, before the close of the hearing, any question(s) for any Commissioner, at his or her
discretion, to ask of any other party. Staff shall then present the report and recommendation to
the Commission, after which the alleged violator(s), or their representative(s), may present their
position(s) with particular attention to those areas where an actual controversy exists. The Chair
10
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may then recognize other interested persons, after which time staff typically responds to the
testimony and any new evidence introduced.
The Commission will receive, consider, and evaluate evidence in accordance with the same
standards it uses in its other quasi-judicial proceedings, as specified in 14 CCR Sections 13186,
incorporating by reference Section 13065. The Chair will close the public hearing after the
presentations are completed. The Commissioners may ask questions of any speaker at any time
during the hearing or deliberations, including, if any Commissioner so chooses, any questions
proposed by any speaker in the manner noted above. The Commission shall determine, by a
majority vote of those present and voting, whether to issue the Cease and Desist Order and
impose an Administrative Penalty, either in the form recommended by staff, or as amended by
the Commission. Passage of the motions above, per the staff recommendation, or as amended by
the Commission, will result in issuance of the Cease and Desist Order and imposition of an
Administrative Penalty.

FINDINGS FOR CEASE AND DESIST ORDER NO CCC-16-CD-03
AND ISSUANCE OF ADMINISTRATIVE PENALTIES 1

III.

A. DESCRIPTION OF COASTAL ACT AND PUBLIC ACCESS VIOLATIONS
This Cease and Desist Order is necessary to address Coastal Act violations involving
development that is both unpermitted and inconsistent with a prior CDP. The items of
unpermitted development here include, but are not necessarily limited to, a private gate and
fence, a private beach stairway and decks, and other associated structures, all within an area of a
public access easement. The placement of such items clearly meet the definition of development
under the Coastal Act that required a CDP and the development was never authorized by any
CDP. These items are also directly in conflict with the terms and conditions of CDP A-421-78.
The ongoing retention of these items is thereby an ongoing violation of the Coastal Act.
Additionally, this unpermitted development has been blocking the vertical public access
easement, preventing or impeding the construction of public access improvements, and thereby
changes the intensity of public access to the coastal shoreline in this area. Because the Lents
retain and maintain unpermitted development within a public access easement, which is
inconsistent with the public easement and CDP conditions required for compliance with the
public access provisions of the Coastal Act, and which impedes that public easement from use as
public access, the Lents are also in violation of the public access provisions of the Coastal Act.
B. DESCRIPTION OF PROPERTY
The Property is located at 20802 Pacific Coast Highway, approximately one-half mile south of
the intersection of Las Flores Canyon road with the Pacific Coast Highway in the city of Malibu
(Exhibit 1).

1

These findings also hereby incorporate by reference the section “Summary of Staff Recommendations” at the
beginning of this staff report (“STAFF REPORT: Recommendations and Findings for Cease and Desist Order and
Administrative Civil Penalty”) in which these findings appear.

11

CCC-16-CD-03/CCC-16-AP-01(Lent)
In 2002, the Commission certified a Local Coastal Program for Malibu, including the location of
this property. The Commission, however, retains jurisdiction in this matter because the violations
involve development inconsistent with the conditions of a Commission-issued CDP, which
required authorization from the Commission for such development, and the Commission never
issued any CDP or CDP amendment for the development at issue. 2
The property abuts a section of the coastline named Las Flores Beach. The vertical public access
easement that is being impeded by the unpermitted development was intended to provide access
to the coast at Las Flores Beach. The easement is located along the eastern side of the property
between the residence on the Property and the condominium located immediately downcoast at
20770 Pacific Coast Highway. As defined by the recorded document, this easement is five feet
wide and runs the length of the eastern edge of the Property from Pacific Coast Highway to the
mean high tide line (Exhibit 2). Within the vertical public easement, rather than a public
accessway, an unpermitted staircase, decks, and other development substantially block the
easement and provide private beach access from the residence via a connecting staircase to the
beach extending onto the neighboring 20770 Pacific Coast Highway property (Exhibit 3).
The vertical access easement at issue here would provide the only potential public access point
with an existing recorded easement on it to Las Flores Beach, and no other public access
currently exists at Las Flores Beach, which is otherwise blocked by development. Thus, absent
public access through this vertical public easement, the beach, and its public lands and public
easements, are essentially privatized. Along with the state’s public trust lands, Las Flores beach
includes approximately twenty-five lateral public access easements, obtained through
Commission actions, which could provide for public access and recreation on Las Flores beach
above the mean high tide line, including some directly adjacent to the vertical easement (Exhibit
5). Currently, the public is not able to access these lateral public easements because of the lack of
vertical access from Pacific Coast Highway to the beach that this very easement would provide.
The vertical access easement at issue is also significant because of its location. It sits in the
middle of an approximate three-mile stretch of coastline across several Malibu beaches with no
public access: the nearest currently open access is at Carbon Beach, 1.7 miles to the west, and at
Big Rock Beach, one mile to the east. The easement is one of only three potentially developable
beach access points in this longer stretch of coast; and of the 21 vertical access easements
recorded by Commission actions in this stretch of Malibu from Point Dume to Las Tunas Beach,
only nine are open and the rest, like this one, are closed (Exhibit 4). 3 Thus the easement is
typical of other public access easements that are closed for public use and recreation in this dense
urban region. Nor has the state acquired any new vertical easements in this area and none are
foreseen in the near future. Existing vertical easements such as this one are very rare.
2

Section 13.10.2 of the Malibu City Local Coastal Plan’s Local Implementation Plan states that the Commission
retains authority over condition compliance for Commission-issued CDPs and for any development that would
lessen or negate the purpose of any specific permit condition or any recorded offer to dedicate or grant of an
easement of a Commission-issued CDP.
3
An existing recorded vertical access easement exists west and up-coast at 21202 Pacific Coast Highway (Dukes
Restaurant), which could, if developed, provide access to La Costa beach where it borders with Las Flores, but
passage from those easements to Las Flores beach is largely blocked by revetments. Another potential accessway
exists east and downcoast adjacent to Moonshadows restaurant, at 20356 Pacific Coast Hwy, Malibu, CA 90265,
which could, if developed, provide access to Big Rock beach, but once again not to Las Flores beach.

12

CCC-16-CD-03/ CCC-16-AP-01(Lent)

The Malibu Local Coastal Program (LCP), certified by the Commission in 2002, established a
specific desired standard of one accessway for every 1000 feet (Section 2.86.p of the LCP) for
Las Costa and Las Flores beaches. Yet, the nearest accessways are over 5,000 and 9,000 feet
away. Additionally, under the certified LCP, at existing but unopened recorded public
accessways, such as this one, construction of necessary public access improvements to open and
operate public accessways shall be permitted, and, once opened, the LCP specifically provides
that the public easement shall be utilized for public recreation or access purposes. 4 Therefore, the
Malibu LCP also sets a goal of opening this public accessway here is desired and the public
easement shall be utilized for public recreation or access purposes.
The Lents have admitted that they have used the Property and its private staircase primarily as a
vacation rental for most of their ownership since 2002. 5 For instance, the Property has been
listed on VRBO.com since at least 2007 for nightly, weekly, or monthly rental (Exhibit 25), and
on Coldwell Banker as a monthly rental (Exhibit 26).Currently the property is listed for weekly
or long-term rentals. On November 17, 2016, the average nightly rate was listed as $1092; the
typical weekly rate was $8,500 and up to $9,200 per week in the peak months; and the monthly
rate ranged from $19,950 to $32,000 per month during the peak months. Although Commission
staff do not have access to specific records of occupancy, based on the VRBO website, it appears
the residence is typically booked out. The rental also advertised its beach access, coastal nature,
and marine life, the beach as your “backyard,” and highlights that the unpermitted stairs in the
public’s easement provide “direct beach access” for vacation renters (Exhibit 27).
C. PERMIT HISTORY: CDP A-421-78
On August 7, 1978, the original permit applicant, the Olympian Hotel Partnership, submitted
CDP application number P-78-3591 to the South Coast Regional Commission (“Regional
Commission”) for the construction of an 1830 square foot, 2-story, single-family dwelling with
an attached 2-car garage. On October 23, 1978, the Regional Commission approved a permit for
the project (Exhibit 6). The Regional Commission included a permit condition requiring a deed
restriction granting the public the right to pass and repass for vertical public access to the beach
over a six-foot wide area along the eastern property border, and requiring the applicant to
provide “an area for stairs down from the vertical accessway, if necessary, on to the beach
seaward of the structure.” The Regional Commission based the condition on findings that
because of a lack of public beach access in the area there was a “need for vertical access in this
area.” The staff findings also noted that given the location of an existing county storm drain
4

Section 2.7 states: “Where there is an existing, but unaccepted and/or u nopened public access Offer-toDedicate (OTD), easement, or deed restriction for lateral, vertical or trail access or related support facilities
e.g. parking, construction of necessary access improvements shall be permitted to be constructed, opened
and operated for its intended public use.” See also LIP Section 12.9.E (“Improvements and/or opening of
accessways already in public ownership or that are accepted pursuant to an offer to dedicate required by a
Coastal Development Permit shall be permitted regardless of the distance from the nearest available vertical
accessway.”); Section 2.11: “Public land, including rights of way, easements, dedications, shall be utilized for
public recreation or access purposes, where appropriate and consistent with public safety and the protection
of environmentally sensitive habitat areas.”
5
In a deposition in separate litigation not involving the Commission, The Lents admitted they began renting the
property as soon as they purchased it. Deposition of Warren Lent (October 1, 2014), Lent v. Paul (Los Angeles
County Superior Ct. Case No. SC121734), 32, 37-45.
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easement on the eastern property border, it was felt that location could also be used for the
vertical public access easement. The Regional Commission also included a condition limiting the
seaward extent of the house to an imaginary “stringline” drawn from adjacent upcoast house to
the adjacent downcoast house. The Olympian Hotel Partnership appealed the stringline condition
of the CDP to the state Commission on October 31, 1978.
Because of the complicated permit history here and its relation to an asserted defense discussed
later in this staff report, the following table is provided to summarize the permit history:
Permit or
Amendment
Number

Approval
date

Permit Subject

Date of
related
plans in
CDP file

Did the CDP
exhibits show any
development on the
sides?

Did the plans that
were submitted to
Staff show any
development on
the sides?

P-78-3591
(South Coast
Regional
Comm.)

October 23,
1978

2 story residence
approved with
conditions for public
access and seaward
stringline, etc.

March 17,
1978 (SCRC
stamp of
June 15,
1978)

No development (other
than a storm drain) on
the east side, where the
easement is; no stairs
or doors on that side

A-421-78

January 17,
1979

2 story residence
approved with
conditions for public
access and seaward
stringline, etc.

March 17,
1978 (SCRC
Stamp of
July 10,
1978)

No development (other
than a storm drain) on
the east side, where the
easement is; no stairs
or doors on that side

A-421-78-A1

February
20, 1980

October 16,
1979

No development (other
than a storm drain) on
the east side, where the
easement is; no stairs
or doors on that side;
beach stairs on the
west side

A-421-78-A2

June 16,
1981

Revised 2 story
residence with loft
and increased
seaward stringline
approved with
conditions for public
access and setback
to western beach
staircase, etc.
Addressed only an
18” accidental
encroachment on
western seaward
corner and approved
no other
development.

No development in
easement (except
storm drain) on the
east side; no stairs
or doors on eastern
side; beach stairs
on the west side
No development in
easement (except
storm drain) on the
east side; no stairs
or doors on eastern
side; beach stairs
on the west side
No development in
easement (except
storm drain) on the
east side; no stairs
or doors on eastern
side; beach stairs
on the west side

August 21,
1980

No development (other
than a storm drain) on
the east side, where the
easement is; no stairs
or doors on that side;
beach stairs on the
west side; one floor
plan shows a possible
door on the east side of
the house but the same
plans shows no stairs
there and shows stairs
on west side.
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west side.
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On January 17, 1979, the state Commission approved permit A-421-78 with the Regional
Commission’s stringline conditions and with the conditions for public access easements (Exhibit
7). Special Condition 5 of CDP A-421-78 required the applicant to record an offer to dedicate a
vertical public access easement that would “allow for pedestrian access to and from the
shoreline.” The permit condition also required that the applicant “provide an area for stairs down
from the vertical accessway, if necessary, to the beach seaward of the structure,” and thus
required the property owners to allow for the public staircase to land on the beach adjacent to
their structure. The Commission also adopted findings supporting the condition, including the
findings that the conditions for vertical and lateral public access easements were required for the
proposed development to be consistent with Sections 30211 and 30212 of the Coastal Act.
Consistent with the requirement for a vertical public access easement through the Property to
provide access to the shoreline, the permit did not authorize any development along the eastern
side of the house (the location of the vertical public access easement), except to replace an
existing Los Angeles County storm drainpipe with a new drainpipe for the County. In addition,
Standard Condition 4 of the CDP reiterated that any changes would require Commission
approval, and that, “All construction must occur in accord with the proposal as set forth in the
application for permit, subject to any special conditions set forth below. Any deviations from the
approved plans must be reviewed by the Commission pursuant to California Administrative
Code, Title 14, and Sections 13164-13168.” The adopted staff report for the January 17, 1979
permit included the plans proposed in the permit application, attached as exhibits, which again
showed the eastern edge of the Property as unencumbered by any private external development
(Exhibit 7). 6 These plans are consistent with plans in the Commission’s permit file for the
residence, which are dated as having originated on September 22, 1977, and as revised up
through March 17, 1978, and which are stamped received by the Regional Commission on June
15, 1978 (“1978 CDP File Plans”). These plans depicted the eastern Property edge as devoid of
any residential development (Exhibit 8). A first floor plan also depicted a beach access stair on
the western property edge, opposite the side of the public easement.
However, after that CDP was approved, but before construction had begun, a new adjacent
residence was approved that would allow the residence at 20802 Pacific Coast Highway to
expand its stringline limit seaward. The owner therefore applied for a permit amendment for a
larger house. The amendment application also proposed a beach access stairway on the western
edge of the Property, extending over and out past (seaward of) the residential bulkhead. On
February 20, 1980, the Commission approved the 1980 amendment (A-421-78-A1) with
conditions (Exhibit 9). This amendment essentially finalized the approved design for the
residence as it was to be built. As discussed below, however, those western beach access stairs
would never be constructed.
The permit amendment also expressly incorporated all previous conditions: “All conditions of
the original permit not expressly altered by this amendment shall remain in effect.” (Special
Condition 2). In addition, the Commission reaffirmed the findings of the original CDP that
6

Throughout this staff report, the plans in exhibits and from the Commission’s permit file are described as being
clear of private external development on the eastern property edge. The plans do, however, also typically show the
existence of the public county utility storm drainage pipe on the eastern property side that would not prevent the
development of public access in the public’s easement.
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required the applicant to offer vertical and lateral public access easements to and along the
beach, in order to assure consistency with the public access policies of the Coastal Act. The
amendment also adopted a new condition to protect public access in Special Condition 1, which
required that the proposed private access staircase on the western edge of the property be
relocated “so that it does not extend further seaward than the approved bulkhead line” and
interfere with public beach access. In no case did the 1980 amendment approve any development
along the eastern side of the Property where the vertical public easement would be located.
Special Condition 1 also required that construction of the residence occur in accord with the
revised plans as submitted (with the exception of the need to set the beach stairs on the western
side of the Property behind the approved bulkhead), and it referred to attached exhibits of these
plans. The exhibits to these plans again showed the eastern Property edge devoid of any private
external development (Exhibit 10). These plans are consistent with plans in the Commission’s
permit file, dated 10/16/1979 (“1979 CDP File plans”) (Exhibit 11). 7 Those plans show the
eastern Property edge clear of private development and a set of private beach access stairs on the
western Property side.
On July 7, 1980, the Olympian Hotel Partnership assigned CDP A-421-78 to Frank and Lynne
Erpelding. As discussed more specifically below, on July 16, 1980, the Erpeldings recorded the
required offers to dedicate both the vertical and lateral public access easements. The vertical
easement was specifically described as a five-foot wide public access easement over the eastern
property line. The permit was issued soon thereafter, and construction apparently began in 1981.
On May 22, 1981, however, project architect Michael Barsocchini, wrote to Commission staff to
note that construction on the bulkhead was underway, and because of a surveying error, the
project’s foundations had accidentally extended seaward of the stringline by one foot and six
inches on the western seaward corner (Exhibit 12). The property owner therefore was required
to obtain another amendment that was intended to address this error. This amendment was
specifically limited to addressing that 18-inch surveying error only.
On June 16, 1981, the Commission approved a second 1981 amendment for the permit (A-42178-A2) for this specific change only (Exhibit 13). This amendment required that construction of
the project conform to the plans previously approved by the Commission in 1980, except
specifically and only for the eighteen-inch encroachment at the western corner of the house
(Special Condition 1). The Amendment also stated that: “All conditions of the original permit
not expressly altered by this amendment shall remain in effect” (Special Condition 2). The staff
report once again included plans attached as exhibits that showed no development along the
eastern Property edge where the easement would be located. These plans also conform to a set of
plans in the Commission’s permit file, which are dated as having been revised through August
21, 1980 but have no Commission date stamps (“1980 CDP File Plans”) (Exhibit 14). That plan
set is a substantial set with four pages of site plans, floor plans, elevations, and sections, all of
which document a public access easement on the eastern Property edge, no private external
development along the eastern edge, and a set of beach access stairs on the western Property
side.

7

These plans also include an “approval in concept” stamp by LA County Building and Safety on 10/25/1979 but
have no official Commission stamp of submission.

16

CCC-16-CD-03/ CCC-16-AP-01(Lent)
One plan, the ground level floor plan of Exhibit 2 and matching floor plan of the 1980 CDP File
Plans, did show what one might consider a door along the eastern edge of the residence, adjacent
to where the unpermitted staircase was eventually constructed. Importantly, however, there is no
development shown in the easement area. Moreover, the element representation is ambiguous
and the exact same plan showed the eastern public easement area as clear of private development
and showed a private beach access stairway on the western side, as approved by the
Commission’s first amendment. This plan is therefore completely at odds with any argument that
the possible door was part of a permitted private beach stairs in the public easement. Moreover,
as discussed in detail below, the complete plan set also documents the existence of the public
access easement along the eastern Property border and shows that easement as devoid of private
development in every applicable plan or page (See Section III.H).
D. VERTICAL EASEMENT RECORDATION HISTORY
On July 16, 1980, Mr. Erpelding recorded the required irrevocable offer-to-dedicate (OTD) for a
vertical public access easement (Instrument No. 80-679384) causing the easement to be recorded
on the title to the Property (Exhibit 15). 8 The OTD recorded that:
Owners hereby offer to dedicate to the People of California an easement in perpetuity for
the purposes of public access from Pacific Coast Highway to the mean high tide line,
including the privilege and right to pass and repass over a five (5) ft. wide strip of land
located on the subject property along the eastern edge of the parcel extending from the
edge of the public right-of-way of Pacific Coast Highway to the mean high tide line of
the Pacific Ocean as specifically set forth by attached Exhibit C hereby incorporated by
reference (numerical references omitted).
The OTD also specifically included the Commission findings that without offering the two
public access easements, the proposed development would be in violation of the Coastal Act,
including sections 30210 through 30212 stating, “WHEREAS, the Commission found that but
for the imposition of the above condition, the proposed development could not be found
consistent with the public access policies of Section 30210 through 30212 of the California
Coastal Act of 1976 and that therefore in the absence of such a condition, a permit could not be
have been granted.” 9 On December 29, 1982, the California Coastal Conservancy recorded on
the title to the Property a Certificate of Acceptance, 82-1303557 for the OTD, thereby vesting
the easement in the state Coastal Conservancy and giving the Conservancy responsibility for the
easement and the state liability for the public’s use of the easement.
E. HISTORY OF VIOLATION/SETTLEMENT DISCUSSIONS
Construction of the house was completed in 1983. As constructed, however, the residence is
substantially inconsistent with the plans approved by the Commission. At some point after the
CDP was approved by the Commission, an external access stairway, substantially different in
design and location from what was approved in the CDP, was constructed from the second story
8

OTD 80-679384 was nominally re-recorded in 1982 to include the Commission’s signed acknowledgement form,
which was mistakenly not included in the original OTD (See OTD 82-480826).
9
At the same time, Mr. Erpelding also recorded Deed Restriction 80-679381 (Exhibit 16). That Deed Restriction
included the same language as the OTD, but specified that it would remain in full force and effect as long as the
permit remained in effect and as long as the development authorized by the permit remains in existence.
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down to the eastern edge of the Property for private beach access along the eastern side of their
property directly in the area of the recorded vertical public access easement (Exhibit 17); and an
unpermitted fence and gate were placed across the easement (Exhibit 18).
In 1993, at which time the Lents did not yet own the property, Coastal Conservancy staff
inspected the Property from the public road and observed the steel fence extending across the
easement area equipped with a locked gate. On September 15, 1993, the Conservancy sent a
letter to the then-owners stating that the development across their vertical access easement
violated their easement by blocking it (Exhibit 19). While only being aware of the gate as
blocking the easement, the Conservancy requested that the owners remedy the violation, which
they could do by removing the gate blocking the easement or by entering into an agreement to
temporarily retain the gate while the easement was officially closed. The letter stressed that any
such agreement would only be temporary, the owners would still have to remove the gate, and
they would need to provide keys to Conservancy staff for the gate. There is no record of any
response to this letter in the Conservancy’s public documents or the Commission’s files, no
agreement was entered into, and the development blocking the easement remained.
In November of 2002, the Lents purchased the Property. At the time of purchase, the vertical and
lateral public easements had been appended to the title to the property (Exhibit 63). The
development was also clearly placed in the easement area.
Commission staff became aware of and began investigating the violation in approximately May
of 2002. After further investigation and research, Commission staff mailed the Lents a “Notice of
Violation” letter on April 27, 2007 (Exhibit 20). The letter explained that Commission staff had
confirmed that the vertical easement was obstructed by development that was unpermitted and
inconsistent with permit conditions providing for the public’s use of that area. In that letter,
Commission staff conveyed its preference for resolving the matter in an amicable fashion, but
requested the removal of the development blocking the easement and general compliance with
the CDP conditions to allow the Conservancy to “properly administer public access by way of
the required dedicated easement.” The letter also notified the Lents that they were liable as
current owners for outstanding violations of the Coastal Act on their property.
Following a number of subsequent telephone conversations with the Lents and their then
attorney, Richard Scott, that did not lead to a resolution, the Executive Director mailed a “Notice
of Intent to Commence Cease and Desist Order Proceedings and to Record a Notice of Violation
of the Coastal Act” (2007 NOI) on May 23, 2007 (Exhibit 21). The letter reiterated staff’s
interest in resolving the matter consensually. The letter notified the Lents again that the
development in the easement was unpermitted, inconsistent with the relevant CDP, and
inconsistent with the terms of the easement for public access. The letter stated Commission staff
would seek the removal of unpermitted development and would require the Lents to keep the
“easements open and free from impediments to pedestrian use at all times in the future.” the
Lents did not enter into any agreement to resolve the violations, however, and on-going efforts to
resolve the matter at the time failed.
In 2008, the Lents hired a new attorney, Greg Aftergood, to represent them in this matter.
Commission staff continued to make a concerted effort to resolve the violations through multiple
on-going phone conversations with Mr. Aftergood. As part of these conversations, the Lents sent
18

CCC-16-CD-03/ CCC-16-AP-01(Lent)
a letter to Commission staff on August 2, 2011 (Exhibit 28). The letter outlined a series of
arguments against removing the unpermitted development and against opening the easement to
public access, including: that demanding removal of the private unpermitted development would
constitute an “impermissible overburdening of the servient tenement” and thereby violate their
property rights; that under judicial estoppel, the Commission was precluded from seeking
removal of the private unpermitted development; that local building codes precluded the removal
of the private unpermitted development; that the easement should not be developed because the
location was infeasible; and that there were nearby easements that should be developed for
public access instead. As discussed below and in Section III.H. Commission staff have found no
merit in these arguments. Over the next several years, Commission staff continued to work to
address these arguments through further investigation and oral discussions with Mr. Aftergood.
Conservancy Plans for Development
In 2008, in anticipation of a possible settlement of the Coastal Act violations developing after the
Commission 2007 notice of violation letters and the potential removal of the encroachments
from the easement, the Conservancy had begun to take steps to develop the easement. As an
initial point, that the Conservancy was able to take some steps toward developing the easement
in no way provides support for the Lents’ argument they are not impeding development of public
access here or their delay in removing the unpermitted development from the Conservancy’s
easement. In fact, the ongoing presence of the encroachments, and the continued assertion of
reasons why the unpermitted development should not be removed, has continued to impair and
impede the Conservancy’s development efforts.
The Conservancy arranged for the first full site visit to survey the easement, which was prepared
on March 3, 2008 (Exhibit 22). The survey clearly plotted the easement on the Property and, for
the first time, revealed that the fence, staircase, landings, and decks were all blocking the
easement area. Before the Conservancy survey, Commission and Conservancy staff had only a
partially obstructed view of the easement from the street and were not able to fully view or
document the easement and the unpermitted development. The Conservancy survey was the first
evidence that documented the extent of the blocked easement, including that the private stairs
were placed directly in and across the public access easement.
In a further attempt to take steps toward the development of public access in the easement, in
2009, the Conservancy authorized a contract to develop conceptual plans for multiple
Conservancy-owned accessways, including $13,500 to develop conceptual plans for an
accessway in the easement on the subject property. The design firm Bionic completed a series of
conceptual plans on June 21, 2010, demonstrating the feasibility of constructing a public
accessway here (Exhibit 23). In July 2010, Commission staff, Conservancy staff, Bionic staff,
and the Lents’ attorney Mr. Aftergood met at the site to discuss the potential accessway designs
and the need to remove any development that was blocking the easement.
In December 2012, the Conservancy authorized a grant up to $470,000 (later augmented to
$540,000) to the Mountains Recreation and Conservation Authority (MRCA) to develop the
Malibu Coastal Access Public Works Plan (PWP), including planning and design for
improvement of Conservancy and MRCA owned public access easements in Malibu, including
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the easement on the Lents’ property (Exhibit 24). 10 However, the two agencies have been unable
to finish and implement the design at this easement because of the ongoing presence of the
unpermitted development in the easement and the refusal to remove those encroachments.
Shortly after the Conservancy Board’s approval of the grant to develop the PWP, the Lents sent a
letter to the California Coastal Conservancy in March 2013 arguing against including the public
access easement on the Lents’ property in the plan for public access development. The Lents
argued that the Conservancy’s planning process through the PWP was potentially legally flawed,
that no public access was feasible in the location, that there was existing, nearby access, and that
an accessway at the Property would be inconsistent with the goals and policies of the Coastal Act
(Exhibit 29). The letter also attached expert statements prepared for the Lents as draft for
“Counsel’s trial preparation.” The letter, therefore, implicitly threatened legal action against the
development of public access in the easement.
Since the approval of the PWP grant, the Conservancy and MRCA have continued to attempt to
move forward to complete the public access improvements at this easement. However, as
discussed in greater detail in Section III.G. and Section III.H. below, the Lents’ ongoing
retention of unpermitted development in the public easement, and the various legal and
substantive challenges they have raised to its removal, substantially impairs the ability of the
Conservancy and MRCA to proceed with finalizing and implementing a public accessway here.
As shown in detail below, the Lents have continued to argue that the removal of the unpermitted
development from the public easement and the development of public access there could violate
their rights as private property owners, as well as other legal principles. The Lents have also
asserted throughout that they cannot agree to discuss the terms of any removal until the
Conservancy has obtain full entitlements for a public accessway that they can review, and they
have pre-conditioned the removal of the unpermitted development from the public easement on
the provision of new, private beach access stairs.
These points are documented in a recent letter to Commission staff of June 6, 2016, signed by
the Executive Officers of the Conservancy and MRCA (Exhibit 59). This letter shows that the
ongoing presence of the encroachments prevents the agencies from moving beyond a basic plan
for development because they do not know when, how, or to what extent the encroachments will
be removed. The letter also describes how the two agencies’ development of the easement has
been impacted by the Lents’ repeated assertion of various legal and substantive theories against
the removal of the encroachments and the development of a public accessway at this location and
the potential for litigation on those issues. These concerns were also noted at the time MRCA
and the Conservancy joined to develop public access in Malibu. For example, MRCA’s staff
report on this matter of October 12, 2012, noted the problem of “private improvements” that had
“encroached into the public access easements, effectively blocking or impeding public access at
some sites.” The Coastal Conservancy’s staff recommendation for authorization of the grant for
the PWP, dated December 6, 2012, also noted that development of the vertical accessways in
Malibu was “a long, hard process,” and cited as issues “barrier[s] to full public use (such as
encroachments . . .),” and “landowner or homeowner association legal challenges” (Exhibit 24).
Recent Negotiations 2013 – present
10

The Conservancy and MRCA’s PWP included 12 public accessways, which were reduced in 2014 to 8 sites.
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New Commission staff attempted yet again to resolve this matter with the Lents, beginning in
December 2013. On February 7, 2014, Commission staff sent a lengthy letter responding to the
Lents’ counsel and providing rebuttals to the numerous arguments raised by the Lents over the
years as reasons for not removing the unpermitted encroachments and not allowing development
of the public accessway (Exhibit 30). In the response, Staff demonstrated that estoppel did not
apply in this context; that the unpermitted development was not required by 1980 or current Los
Angeles County Building Code; that construction of an accessway here was feasible; and that
public access at this location was indeed very valuable and important. Staff also offered to
condition a settlement agreement to work with the Lents on timing the removal of the
unpermitted development and to attempt to satisfy their desire for private beach access, as long
as it did not interfere with the public access easement.
After a site visit by the Conservancy and MRCA to the easement on the Lents’ property to
further the development of their accessway plans, the Lents’ attorney sent an email on March 26,
2014 (Exhibit 31). The email again asserted that public access here was infeasible, and argued
that any resolution of the Coastal Act violations on the Lents’ property should await the
completion of a “feasible plan” with “definitive proposed improvements.” which the Lents
argued they required to evaluate the various issues in the matter and potentially prepare for
Commission enforcement proceedings that would require the removal of their unpermitted
development. Commission staff sent a letter on April 14, 2014 (Exhibit 32), reiterating that the
Coastal Act violations involved unpermitted development and the obligation to resolve those
violations was not contingent on a final design of a public accessway. Staff also wrote that,
“prompt removal of the unpermitted structures is imperative to moving forward with the process
of designing and constructing the public accessway that will provide long-delayed public access
to this stretch of coast.”
The Lents wrote again in a letter of April 30, 2014 again making new and expanded arguments
against removal of the unpermitted development, including that the removal and development of
the easement for public access could violate “constitutionally protected interests” in their
property (Exhibit 33). The letter argued that removal of the unpermitted development would
exceed the state’s rights in the public access easement; that the actions of the Commission and
the Conservancy in 2007 had insufficiently identified the unpermitted development; and that
building plans that they asserted might include the staircase as built, and which they asserted
might have been implicitly approved by the Executive Director after the CDP and its
amendments were approved by the Commission; that the private stairs were a second egress
required under local codes; that plans to construct a public staircase at this location were
unfeasible; and the Commission would be barred from enforcement action under principles of
judicial estoppel. The letter also asserted that any discussion of removing the unpermitted
development from the public easement was premature until the Conservancy had obtained a fully
permitted public accessway plan.
Commission staff wrote yet again on June 2, 2014 (Exhibit 34). Staff did not offer a point-bypoint rebuttal of the arguments raised by the Lents in their April letter because staff’s prior letters
and rebuttals had already addressed those issues, but attempted to focus on areas of potential
agreement in order to facilitate settlement. Instead, Commission staff emphasized that resolution
of the Coastal Act violations should not be delayed until the Conservancy and MRCA finished
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the entire PWP planning process, but rather a more immediate resolution was necessary to
resolve the Coastal Act violations, lend certainty to the public access planning process, and to
allow the Conservancy to complete a buildable public accessway plan for the easement. Staff
offered to again to work with the Lents on the timing of the removal and to develop a permittable
design solution that would satisfy their personal desires for private beach access. 11 In a follow-up
letter of September 26, 2014, Commission staff once again requested a consensual resolution
along the lines suggested previously (Exhibit 35).
After a phone conversation on October 16, 2014 with Mr. Aftergood, Commission staff mailed
an outline of a potential Consent Order to the Lents on November 7, 2014 (Exhibit 36). The
letter offered to time the removal of the unpermitted encroachments to accommodate the Lents’
timeframes; that the Lents could design and seek a permit for their own private beach access
from the residence, either via the public accessway or in any other form as long as it was
consistent with the Coastal Act and did not encroach into the public access easement; that the
Lents could also simply construct their private beach stairs as originally permitted along the
western side of the residence; and that Commission staff was willing to discuss any other private
beach access designs and work with the Lents to find more expeditious permitting of such a
private stairway.
After no response was received to this letter, Commission staff sent another letter on November
24, 2014, stating that the alleged violations constituted violations of the Coastal Act’s provisions
on public access, and that they were therefore subject to the Commission’s new administrative
penalty authority under Public Resources Code section 30821, which the state legislature had
recently enacted (Exhibit 37).
On December 3, 2014, the Lents’ attorney Aftergood replied, acknowledging receipt of the
above letters but essentially rejecting the settlement offer and labelling the November 7th offer as
a “profound disappointment” and a demand for “absolute capitulation by our clients” (Exhibit
38). 12 The letter again rejected removal of the private encroachments in the public easement and
again advanced arguments that the unpermitted private beach stairs were somehow approved by
the Commission’s Executive Director. The letter again asserted that demands for the removal of
the respondents’ unpermitted development in the easement and the easement’s potential
development for public access could violate the Lents’ property rights. The letter argued that
such development could exceed the scope of the state’s easement rights and that such an “overburdening” by the easement holders could impermissibly interfere with the Lents right to use
their property.
Commission staff replied again on December 22, 2014, providing a response to the arguments
raised and again repeating an interest in a mutual settlement along the framework offered in
November (Exhibit 39). Staff repeated and expanded on prior analysis provided to the Lents,
which had documented that the relevant CDPs issued by the Commission, along with the
relevant plan exhibits, clearly showed that a public access easement was documented on the east
11

Although the letter was posted to his regular address and did not come back to the Commission as undelivered, the
Lents’ attorney states he did not receive the letter of June 2, 2014 when it was posted. (The attorney changed office
suites on June 9, 2014.) Once staff was informed of the error, the letter was resent by email on October 2, 2014.
12
The letter also asserted that Commission staff had made “arbitrary and capricious” demands.
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side of the residence and that no development was authorized in that easement. Staff once again
pointed out that that the easement was feasible for development for public access, as shown by
its inclusion in Conservancy planning and design documents, and even by its current use for
private access. Staff pointed out again that the removal of the unpermitted development was
necessary to move forward with public access plans, as the primary obstacle to the creation of a
public accessway was the ongoing presence of the unpermitted development encroaching into the
easement, as referenced then already by both relevant MRCA and Conservancy planning
documents. Staff also stated that it was entirely uncontroversial that although a property owner
retrained some private property rights in property burdened by a public access easement, those
rights did not include the right to place unpermitted and illegal development that prevented or
impeded the public’s use of their easement. (For a full discussion of the legal arguments raised
about easement rights, see Staff response in Section III.H below.)
On January 15, 2015, the Lents wrote making, once again, new or newly expanded arguments
against the remove of all the unpermitted development from the public easement and again
arguing that development of public access there could violate their property rights (Exhibit 40).
The arguments they raised once again included that the State only enjoyed a limited right under
the easement to use the Lents’ property and that by interfering with the Lents’ right to use their
property the state would be “overburdening” the easement; that the construction of any public
staircase at this location was likely infeasible; and that the unpermitted private staircase was
implicitly approved by the Executive Director outside of the Commission’s approval of the
permit. The letter also repeated yet again the prior argument that the Conservancy needed a fully
permitted accessway plan before the Lents could analyze its impact on their property rights.
Lastly, the letter asserted emphatically in reference to the unpermitted stairs in the public
easement that the Lents “are not willing to concede removal of the secondary egress serving their
residence,” and “are not ready to concede that their easterly egress stairs must be removed.”
The Lents also wrote to the California Coastal Conservancy on January 23, 2015 (Exhibit 41).
That letter also raised multiple arguments against removal of the Lents’ unpermitted private
stairs in the Conservancy’s easement, and against the inclusion of the Lents’ easement in the
Conservancy’s plans to develop public access in the area. The letter raised more legal arguments
under California case law that the Lents asserted supported their argument that the Conservancy
only enjoyed limited rights in its public access easements and development of the easement
could violate the Lents’ property rights. As they did with Commission staff, the Lents again
argued to the Conservancy that their plans for public access development here could exceed their
rights in the easement and result in a legal “overburdening” of the easement. The Lents argued
that under these principles of easement law, the Conservancy must legally make every effort to
incorporate the Lents’ existing private development into any plans for public access at the
location (despite the fact that it was unpermitted). Their assertion of possible violations of their
property rights again raised the implicit threat of litigation against the Conservancy for any
removal of the unpermitted development or the development of the easement for public access.
After some further communications, on July 22, 2015 Commission staff offered another lengthy
rebuttal of the arguments raised by the Lents, including a detailed eight page rebuttal thoroughly
demonstrating that no private development was approved in the public easement, whether
expressly or by implication as the Lents had argued (Exhibit 42). The letter also showed again
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that the permit materials for the CDP all expressly and clearly documented a public access
easement on the eastern property border, and all clearly documented that there was no
development approved in that easement. Staff also pointed out that under the Coastal Act,
Commission regulations, relevant CDP conditions, and fundamental public policy concerns,
neither the Executive Director or Commission staff could approve development in and blocking
a public easement, especially since it was contrary to a CDP. Moreover, staff noted that this
would be even less permissible done in a way that overturned a Commission permit, without
explicit Commission approval at a public hearing. Staff also responded yet again that any such
development in the easement violated the easement and the CDP conditions for the easement,
which meant that the Lents’ residence was not consistent with the Coastal Act.
Staff’s letter of July 22, 2015 also again pointed out to the Lents that their illegal development
was hampering the ability of the Conservancy and MRCA to move forward with plans for public
access at the location. Staff also wrote that the Lents had legal options to pursue a private beach
access design that could address their desire for personal access to the beach elsewhere on the
site, which was the proper solution to those desires as opposed to the retention of illegal
development that impeded the development of public access. This letter also observed that the
Lents were primarily using the house and its private beach access as vacation rental at sizable
weekly rents and noted that it was impermissible to preclude public access while using a public
access easement to provide private access for private gain.
After the July letter, further communications commenced by email and phone, but progress was
delayed while the Lents’ attorney, Mr. Aftergood, dealt with a medical issue, which was
eventually resolved. On September 18, 2015, the Executive Director sent to the Lents a “Notice
of Intent to Commence Cease and Desist Order and Administrative Civil Penalties Proceedings”
(“2015 NOI”) (Exhibit 43). This additional NOI was offered as a courtesy (as staff had already
sent an NOI in 2007) given the many years that had passed in the interim and to reflect the
Commission’s updated statutory authority under Section 30821 of the Coastal Act.
On September 25, 2015, apparently before receiving the NOI immediately above, the Lents
wrote that they were considering entering into a settlement with the Commission but were
conditioning this as a “critically important predicate,” upon the Lents’ being provided a viable
means of second egress – that is, a separate method of private beach access to replace the private
access currently provided by the unpermitted development (Exhibit 44).
After that exchange, renewed negotiations with Mr. Aftergood appeared to be progressing and
staff continued to hope for a resolution of this long-standing violation. On November 6, 2015,
Staff mailed a draft Consent Orders for the Lents’ attorney to review. On November 24, 2015,
the Lents’ attorney replied by email with comments on the proposed Consent Orders. These
comments essentially indicated for the first time, that the Lents would consider removing all the
unpermitted development from the public easement, including the private stairs, though the Lents
also conditioned that removal on the provision of some other means of a private beach access
stairs for the Lents and their renters, a delay until 18 months after the Conservancy submitted an
application for a permit for the public accessway, and various other conditions.
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In January 2016, however, the Lents changed legal counsel again to Ken Erhlich of the firm
Elkins Kalt Weintraub Reuben Gartside LLP (with an additional associate Ernest Guadiana). The
appointment of the new counsel led to another exchange of letters, raising both old and new
issues. These letters primarily challenged whether any civil or administrative penalties under the
Coastal Act applied to the Lents for their Coastal Act violations, but the Lents’ new counsel also
presented again some of the same arguments against removal of the unpermitted development
that Commission staff had already addressed, including the argument that the encroachments
were somehow permitted, and that removal of those encroachments could exceed the public’s
rights in the easement and violate the Lents’ private property rights.
After the Lents’ new attorneys requested a written explanation of the Lents liability under the
Coastal Act, Commission staff wrote them on January 19, 2016, describing the statutory
authority granted to the Commission under Section 30821 to impose administrative penalties
(Exhibit 45). Staff also explained, as they had to Lents’ prior counsel in prior letters, that under
applicable case law, the Lents were liable for their Coastal Act violations as current owners of
the property and because they had knowingly maintained the violations since 2007. Therefore,
they were responsible for resolution of the matter including applicable penalties and the removal
of all their private unpermitted development from the public’s easement.
On February 1, 2016, the Lents new attorneys wrote and again raised arguments already largely
rebutted by Commission staff (Exhibit 46). Even though Commission staff had thoroughly
responded to the argument several times (see e.g., the above-cited letters of February 7, 2014,
December 22, 2014, July 22, 2015), the Lents once again repeated the same argument that the
private stairway and development in the public easement was somehow approved through
implication, despite that Commission staff had already at length demonstrated that there was no
factual support for that proposition and that such an approval would violate Commission
regulations and the Coastal Act. The Lents also argued that no penalties under the Coastal Act
were applicable in this matter because the Lents were not blocking the public access easement
because no public accessway was currently open there and the Conservancy had not developed a
feasible accessway plan. The letter also blamed the Commission for its failure to bring an
enforcement action in the years from the residence’s construction to the Lents purchase in 2002.
Staff responded to these arguments in a letter of February 23, 2016 and once again rebutted the
arguments already presented (Exhibit 47). In this letter, Staff also responded to an argument
made by the Lents’ new attorneys that the Lents were not responsible for the violations on their
property. Staff documented for the new attorney the Lents’ long history of resisting removal of
the unpermitted development from the public easement, as an example of how they were actively
responsible for the violations they maintained on their property, including the respondents letters
of August 2, 2011, March 7, 2013, April 30, 2014, and January 15, 2015; as well as the specific
letter of December 3, 2014. In that letter, the Lents had specifically rejected Commission staff’s
settlement offer to resolve the violation through an agreement to remove the violations, and
offered to time that removal to the completion of a buildable public accessway, and also offered
to work together with the Lents to find an approvable private beach access for the Lents to give
to their renters.
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The Lents also submitted a Statement of Defense form and associated exhibits (Exhibit 60) on
February 5, 2016, as is provided for in the Commission regulations in anticipation of a
Commission hearing. This Statement of Defense is presented and analyzed later in this Staff
Report in Section III.H.
Further conversations and correspondences continued in early 2016, including from the Lents on
March 18 (Exhibit 49) and April 18 (Exhibit 52) and from the Commission on March 8
(Exhibit 48), March 22 (Exhibit 50), March 25 (Exhibit 51), and April 28 (Exhibit 53). These
conversations and letters include further responses to the Lents’ counsel’s dispute over the
applicability of administrative penalties to the Lents and other issues raised by the Lents and
their counsel. The Lents also added additional new arguments, such as that there was no public
agency ready to develop the easement. Staff noted that the Conservancy had accepted
responsibility for the easement in 1982 and both the Conservancy and MRCA were ready to
develop and manage the easement (Exhibit 53).
By April, although still hoping for a consensual resolution, Commission staff informed the
Lents’ counsel that Staff intended to schedule the matter to bring before the Commission at the
June hearing, as a reasonably local venue, as a unilateral hearing to issue a Cease and Desist
Order and impose administrative penalties if necessary. However, on May 2, 2016, Mr. Erhlich
informed Commission staff that he and his firm had been removed as a representative for the
Lents. Staff asked Mr. Erhlich to ask his prior clients if they had new counsel with whom they
should correspond, and he agreed to contact them. Commission staff did not receive a response
from Mr. Erhlich on this question.
On May 3, 2016, therefore, Commission staff wrote directly to the Lents, reiterating the need to
resolve this matter, and asking whether they had new legal representation (Exhibit 54). Staff also
described their intention to bring the matter to the Commission at the June hearing and urged the
Lents to have a new counsel contact Commission staff as soon as possible. Staff also talked
briefly with Mr. Lent directly and sought information on their new representation and were
informed that a new legal team would shortly be in place.
On May 18, 2016, Commission staff discussed the matter with the Lents’ prior counsel Mr.
Aftergood. Mr. Aftergood informed Commission staff that he was now assisting the Lents again,
but with a new counsel, Alan Block, as the attorney representing the Lents on the Coastal Act
matter. Staff confirmed this in a letter of May 19, and again stated staff’s intention to bring the
matter to a hearing at an upcoming hearing (Exhibit 55). On May 23, 2016, the new counsel Mr.
Block discussed the matter with Commission staff, stated that he had just been hired that day,
and requested a postponement of the hearing from June until July. Mr. Block also emailed his
request for a postponement of the hearing. Staff wrote on May 27, 2016 to confirm that out of
courtesy for his recent appointment and in a desire to hopefully resolve the matter, staff could
postpone the matter and would intend to bring it to the Commission soon (Exhibit 56).
Further negotiations and telephone conferences with Mr. Block failed to resolve the matter,
including a substantial conference call on June 9, 2016. On June 17, 2016, Mr. Block wrote
formally offering to resolve the violation and to pay a penalty of $50,000 as part of their proposal
that would include various conditions that were not consistent with the permit issued for the
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property, and with the Coastal Act (Exhibit 57). For example, Mr. Block, once again raised
arguments that the stairs were not unpermitted development and raised again prior preconditions
for removal of the private stairs from the public easement.
On July 29, Commission staff wrote a response letter to Mr. Block expressing appreciation that
the Lents were at last considering to agree to remove the unpermitted development from the
public easement, but expressing concern that the Lents continued to seek various pre-conditions
to the removal of that private unpermitted development (Exhibit 58), rather than complying with
the permit condition and Coastal Act provisions regarding unpermitted development. Staff also
rebutted a newly raised legal argument and once again rebutted the same arguments raised
previously concerning the implied approval of the unpermitted development and that a
significant penalty was not applicable in this matter. Staff noted Mr. Block’s letter, in which he
argued again the stairs were not illegal by stating, “[s]ince Commission staff first referenced the
exterior stairway as unpermitted development the Lents have continually and vehemently denied
the same contending that the stairway was incorporated into final plans . . . .” As staff responded,
this was exactly the point-- the Lents have “continually and vehemently” denied that the
unpermitted development should be removed from the public’s easement, often by offering
dubious and thoroughly rebutted arguments.
Since that exchange of letters, Commission staff have had renewed discussions while
endeavoring to place this item on the Commission’s agenda for a hearing. On October 17, 2016,
Commission staff left Mr. Block a voicemail to confirm he was still representing the Lents and to
indicate that Commission staff intended to bring this matter before the Commission soon, and
asked if the Lents had considered making another more substantial offer. On October 18, 2016,
Mr. Block left a voicemail that he was still representing the Lents and that their prior offer
remained. On November 10, 2016, Commission staff and Mr. Block discussed the case and Staff
confirmed that the Lents had no new settlement offers.
F. BASIS FOR ISSUANCE OF A CEASE AND DESIST ORDER
Statutory Provisions
The statutory authority for issuance of a Cease and Desist Order is provided in Section 30810 of
the Coastal Act. Section 30810 (a) states, in part:
If the commission, after public hearing, determines that any person or
governmental agency has undertaken, or is threatening to undertake, any
activity that (1) requires a permit from the commission without securing
the permit or (2) is inconsistent with any permit previously issued by the
commission, the commission may issue an order directing that person or
governmental agency to cease and desist.
Additionally, Section 30810 (b) provides that, in part:
The cease and desist order may be subject to such terms and conditions as
the commission may determine are necessary to ensure compliance with
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this division, including immediate removal of any development or material
....
Factual Support for Statutory Elements
This section sets forth the basis for the issuance of the proposed Cease and Desist Order by
providing substantial evidence that existing development meets all of the required grounds listed
in Coastal Act Section 30810 for the Commission to issue a Cease and Desist Order.
Development, as described in Section III.A above, that required a CDP, has occurred on the
Property without a CDP. Section 30600(a) of the Coastal Act states that, in addition to obtaining
any other permit required by law, any person wishing to perform or undertake any development
in the Coastal Zone must obtain a coastal development permit. “Development” is defined broadly
by Section 30106 of the Coastal Act as follows, in relevant part:
“Development” means, on land, in or under water, the placement or
erection of any solid material or structure; . . . ; grading, removing,
dredging, mining, or extraction of any materials; . . . ; change in the
intensity of use of water, or of access thereto; construction,
reconstruction, demolition, or alteration of the size of any structure . . . .
In this case, the relevant activities include the placement of solid materials and structures and the
construction, reconstruction, and/or the alteration of structures. The relevant materials and
structures include, but are not necessarily limited to, the separate placement of a gate, a staircase,
decks, and supporting structures. Each of these activities clearly meet the definition of
development under Section 30106 and each required a CDP was required under the Coastal Act.
Additionally, the retention of such items to block a public access easement and impair the
development of that easement effects a change in the intensity of access to water and is also
development under that clause of Section 30106. Because the development took place before the
city of Malibu obtained certification for its Local Coastal Program and could issue a CDP, the
development here required a CDP from the Commission. No CDP was obtained from the
Commission. Therefore, the Commission has the authority to issue a Cease and Desist Order
concerning this development under Section 30810(a)(1).
Additionally, the Commission has the authority to issue a Cease and Desist Order here under
Section 30810(a)(2) because the unpermitted development on the property is in violation of a
permit previously issued by the Commission. This development violated Special Condition 5 of
CDP A-421-78, as originally issued by the Commission and as specifically included in all later
amendments (Exhibit 6). Special Condition 5 required an OTD that provided for an easement in
perpetuity for pedestrian access to and from the shoreline. Because the unpermitted development
remains directly in the area reserved for this easement, the unpermitted development is in
violation of the terms of the OTD and therefore in violation of Special Condition 5 of the CDP.
The development also is in violation of Special Condition 1 and Standard Condition 4 of the
CDP as amended (Exhibit 9, Exhibit 13). These conditions required the construction of the
house to occur in accord with the plans as submitted in the application and approved by the
Commission. Because the plans submitted with the application and approved by the Commission
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did not include any development in the public access easement area, that development was not in
accordance with the plans approved by the Commission.
Finally, the presence of the unpermitted development in a public easement is causing continuing
resource damage as defined under the Coastal Act and the Commission regulations (14 CCR
Section 13190) and is an ongoing violation of the Coastal Act and its public access provisions.
As of this time, the unpermitted development remains on the Property and remains blocking a
public access easement. It therefore continues to cause resource damage to public access
resources that are protected under Chapter Three of the Coastal Act, as described in greater detail
in the Section immediately below.
Therefore, the presence of development placed without a CDP and in violation of the terms of
the existing CDP satisfies the criteria for issuance of a Cease and Desist Order pursuant to
Section 30810 of the Coastal Act. Under Section 30810 (b) the Commission may order the
removal of any such development as necessary to ensure compliance with the Coastal Act.
G. BASIS FOR IMPOSITION OF ADMINISTRATIVE PENALTIES
Statutory Provisions
The statutory authority for imposition of administrative penalties is provided in Section 30821 of
the Coastal Act, which states, in relevant part:
(a) In addition to any other penalties imposed pursuant to this division, a
person, including a landowner, who is in violation of the public access
provisions of this division is subject to an administrative civil penalty that
may be imposed by the commission in an amount not to exceed 75 percent
of the amount of the maximum penalty authorized pursuant to subdivision
(b) of Section 30820 for each violation. The administrative civil penalty
may be assessed for each day the violation persists, but for no more than
five years.
(b) All penalties imposed pursuant to subdivision (a) shall be imposed by
majority vote of the commissioners present in a duly noticed public
hearing in compliance with the requirements of Section 30810, 30811, or
30812.
Factual Support for Statutory Elements
Unpermitted development, as described in Section III.A above, is being maintained by the Lents
in violation of the public access provisions of the Coastal Act. First, because the unpermitted
development has been blocking and is blocking a public access easement, that development is
and has impaired the development and provision of public access there. Therefore, the
unpermitted development violates the Coastal Act provisions regarding public access. Second, in
this case, the Commission has already specifically found that without the special conditions for
vertical and lateral public access easements the residence would not comply with Coastal Act
provisions on public access. Because the unpermitted development currently encroaches into and
blocks the area of the vertical public access easement, the Lents have not preserved that
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easement area in a state that can provide for public access as required by the terms of the
easement. Therefore, the CDP conditions ensuring compliance with the Coastal Act’s provisions
on public access, as well as those provisions themselves, are being violated.
Specifically, in issuing CDP A-421-78, the Commission found that the public easements were
required for compliance with two specific public access provisions of the Coastal Act: Section
30211 and 30212. 13 Section 30211 provides that:
Development shall not interfere with the public's right of access to the sea where
acquired through use or legislative authorization, including, but not limited to,
the use of dry sand and rocky coastal beaches to the first line of terrestrial
vegetation.
Section 30212(a) provides that:
Public access from the nearest public roadway to the shoreline and along the
coast shall be provided in new development projects except where: (1) it is
inconsistent with public safety . . . or the protection of fragile coastal resources,
(2) adequate access exists nearby . . . .
The Commission found that the property was located between the shoreline and the nearest
public roadway and that there was a need for vertical access at this property because of the lack
of other access to the beach. The Commission thereby found that the residential project would
not be consistent with the public access provisions of the Coastal Act unless special conditions
allowing for vertical and lateral public access easements were applied to the residence. Because
the unpermitted development here is maintained in the area specifically reserved for the purposes
of public access, it violates the CDP condition necessary to ensure compliance with Sections
30211 and 30212, and therefore is also a violation of these public access provisions of the
Coastal Act. 14
Along with the violations of the public access provisions of the Coastal Act stemming directly
from the failure to comply with the CDP conditions for public access, the current retention of
unpermitted development blocking a public easement constitutes an ongoing violation of the
Coastal Act’s public access provisions generally. As a first note, the public access provisions of
the Coastal Act should be broadly construed since the Coastal Act is to be “liberally construed to
accomplish [the act’s] purposes and objectives.” (Pacific Palisades Bowl Mobile Estates, LLC. v.
City of Los Angeles (2012) 55 Cal.4th 783, 796.) Moreover, a primary purpose of the Coastal Act
13

It is well settled that when a prior landowner accepts a CDP and the conditions attached to it without judicial
challenge, the subsequent property owners are bound by the permit and its conditions. See, e.g., California
Coastal Com. v. Superior Court (Ham) (1989) 210 Cal.App.3d 1488; Serra Canyon Co., Ltd. v. California Coastal
Com. (2004) 120 Cal.App.4th 663. Because the CDP and adopted findings for this residence specifically found that
without the public easements the development would not comply Section 30211 and 30212 of the Coastal Act, and
the time to challenge such permit conditions has passed, those findings cannot now be challenged by the Lents.
14
In Ackerberg v. California Coastal Com. (2012) (B235351, Cal. Ct. of Appeal, 2nd) non.pub. opinion, the Court of
Appeal also affirmed staff findings in a 1984 CDP that but for the conditions for the OTDs for public access
easements, the residence would not be in compliance with Sections 30210 to 30212 of the Coastal Act. This decision
is attached as Exhibit 64.
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is the protection and maximization of public access to the California Coast. (Yost v. Thomas
(1984) 36 Cal.3d 561, 565-566. (See e.g., Coastal Act Section 30001.5(c)).) The public access
concerns of the Coastal Act include not just direct impediments to public access, but broadly
concern indirect impediments as well. The California Court of Appeal has ruled that the “public
access and recreational policies of the Coastal Act should be broadly construed to encompass
all impediments to access, whether direct or indirect, physical or nonphysical.” Surfrider
Foundation v. California Coastal Comm. (1994) 26 Cal.App.4th 151, 158.
The violations of the public access provisions of the Coastal Act here are both direct and
physical, and indirect and nonphysical. The unpermitted development retained by the Lents in
the public access easement and blocking it has been, and is, a direct impediment to public access
here. Moreover, by retaining the unpermitted development in the public’s easement despite
repeated requests to remove it over a period of nine years, by requiring a Commission
enforcement Cease and Desist Order to obtain its removal, and by the threat of likely litigation
on the removal of that unpermitted development, the Lents are indirectly and non-physically
impeding public access here and violating the public access provisions of the Coastal Act.
For example, Section 30210 of the Coastal Act requires that:
In carrying out the requirement of Section 4 of Article X of the California
Constitution, maximum access, which shall be conspicuously posted, and
recreational opportunities shall be provided for all the people consistent with
public safety needs and the need to protect public rights, rights of private
property owners, and natural resource areas from overuse.
In this case, there is general lack of public access to the beach in this area, there is no current
access or other existing recorded public vertical easements from Pacific Coast Highway to the
beach here, Las Flores beach, and no public coastal access exists for approximately one mile to
the east and one-half mile to the west. The blocked vertical access also prevents the public from
accessing multiple lateral public access easements on Las Flores Beach that the state acquired
(Exhibit 5). Therefore, because the unpermitted development remains blocking the vertical
public access easement in an area of very limited public access, the unpermitted development
clearly prevents the provision of maximum public access. Because the Lents have long refused to
remove or enter into an agreement to remove all the private encroachments from the public
easement, while offering numerous substantive and legal challenges to the development of a
public accessway here, they are impeding public access here. Therefore, the Lents are also in
violation of public access provision 30210 of the Coastal Act.
These conclusions are supported by the applicable recorded documents Offer-to-Dedicate in this
matter, 80-679384 (82-480826), which stated that:
WHEREAS, the Commission found that but for the imposition of the above
condition, the proposed development could not be found consistent with the public
access policies of Section 30210 through 30212 of the California Coastal Act of
1976 and therefore in the absence of such a condition the permit could not have
been granted;
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Additionally, Section 30604(c) requires any development between the first road and the sea,
which is the case here, to have specific findings that the development is in conformity with the
public access policies in Chapter 3 of the Coastal Act. Because there was no CDP review of the
unpermitted development, no findings were made through a CDP review that the development
here is consistent with the Chapter 3 policies of the Coastal Act, which this development in
public access easement could not be. Thus, the development here violates Section 30604(c).
By maintaining unpermitted development that blocks the vertical public access easement the
Lents are interfering with public access at this location, impeding the provision of public access
between the first public roadway and the sea, and diminishing maximum public access to the
coast. The unpermitted development is therefore an ongoing violation of public access provisions
of the Coastal Act.
30 Day Notice/De Minimis Violations
Under Section 30821(h) of the Coastal Act, in some instances a property owner may avoid the
imposition of administrative penalties when the owner corrects the violation within 30 days of
receiving written notification from the Commission regarding the violation. In this case,
however, that cure period is inapplicable both because 1) 30821(h) states that the cure period it
provides is inapplicable to violations involving previous CDP conditions, as is the case here; and
2) Commission staff provided a letter to the Lents on November 24, 2014 specifically
referencing the applicability of Section 30821 to the Lents and the Lents made no effort to
correct the violation within thirty days.
Additionally, Section 30821(f) of the Coastal Act states:
(f) In enacting this section, it is the intent of the Legislature to ensure that
unintentional, minor violations of this division that only cause de minimis harm
will not lead to the imposition of administrative penalties if the violator has acted
expeditiously to correct the violation.
Section 30821(f) is inapplicable in this case, as well. The violations at issue here include the
maintenance of pre-existing unpermitted development. Those elements of unpermitted
development have been intentionally maintained with full knowledge that the encroachments
were placed in a public access easement. That easement was in the chain of title for the property
at the time of purchase (Exhibit 63) and was also documented in CDP permit conditions for the
residence. 15 The Commission provided notice to the Lents in 2007 that they were in violation of
the Coastal Act because of unpermitted development blocking the public access easement. Since
that time, the Lents have actively and intentionally resisted the removal of the unpermitted
development from the easement while offering multiple legal and substantive challenges to the
removal of that development and the resolution of these Coastal Act violations. In addition, the
violations at hand are also not “minor” violations causing only “de minimis” harm – rather, the
violations have caused and are causing significant harm to the public’s ability to secure access to
a stretch of coastline in which there is otherwise no public access. Public access is a major goal
of the Coastal Act, and violations of its public access provisions are serious violations. Lastly,
15

A 1981 title report for the property includes deed restrictions and OTDs for the vertical and lateral public access
easements on the property (Exhibit 63).
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Section 30821(f) is inapplicable because the Lents have not acted “expeditiously” to correct the
violation; in fact, they have resisted resolving the violation for over eight years since a Notice of
Violation was sent in 2007, including over a year and a half since they were sent specific notice
that Section 30821 was applicable to this violation, on November 24, 2014.
Penalty Amount
Under section 30821(a) of the Coastal Act, the Commission may impose penalties in “an amount
not to exceed 75 percent of the amount of the maximum penalty authorized pursuant to
subdivision (b) of Section 30820 for each violation.” 16 Section 30820(b) authorizes civil
penalties that “shall not be less than one thousand dollars ($1,000), nor more than fifteen
thousand dollars ($15,000), per day for each day in which the violation persists.” Therefore, the
Commission may impose penalties of up to $11,250 per day for each separate violation. 17
30821(a) also specifies that the “administrative civil penalty may be assessed for each day the
violation persists, but for no more than five years.” Section 30821 and Section 30820’s use of
daily penalties reflects the legislative intent in the Coastal Act to encourage quick resolution of
violations and to deter lengthy, on-going violations. 18 The large potentially applicable penalty
amounts are also intended to encourage prompt and effective compliance with the Coastal Act.
Number of Violations
In this case, there are multiple potential Coastal Act violations on this property, many of which
are also violations of the public access provisions of the Coastal Act. The separate violations
include the maintenance of an unpermitted gate across a public accessway, the maintenance of an
unpermitted private stairway across a public accessway, the maintenance of an unpermitted deck
across a public accessway, and the maintenance of unpermitted structural supports across a
public accessway. For the purposes of this administrative penalty hearing, however, and in an
attempt to be extremely reasonable, the Commission is imposing a penalty for only one violation,
and it is therefore using a single violation as the basis for the determination of the penalty
amount. Certainly, a full calculation of the violations to which penalties would attach would
result in much larger penalties than are discussed herein.
16

Although this matter before the Commission is a Section 30821 penalty hearing, penalties under Section 30820
may still be relevant, in the sense that they may still be imposed by a court, for related but distinct violations, as long
as they would not be for the exact “same act or failure to act,” as well as for unrelated violations and violations not
at issue in this proceeding. Section 30821(a) states an administrative penalty may be imposed “[i]n addition to any
other penalties imposed pursuant to this division.” Section 30821(d) does state that a “person shall not be subject to
both monetary civil liability imposed under this section and monetary civil liability imposed by the superior court
for the same act or failure to act.” Harmonizing these two provisions, the Commission finds that section 30821(d)
would not limit the application of penalties under Section 30820 for other violations not considered as a basis for
Section 30821, or for time periods pre-dating Section 30821. This Commission action, however, is limited to the
imposition of penalties pursuant to Section 30821 for a single violation.
17
Section 30821(a) only references 75% of the maximum penalty of 30820(b). However, Section 30820 specifies a
range with a minimum of $1,000. For purposes of the penalty calculation in this section, the Commission has
considered a range with upper and lower limits, equal to 75% of the range specified in 30820(b).
18
For instance, in Ojavan Investors v. Cal. Coastal Com., the court upheld a $9.5 million judicial penalty and noted
that the imposition of civil penalties and a daily penalty reflects the public interest goals of compliance with the
Coastal Act and that investors group had refused to remedy the violations. Ojavan Investors v. Cal. Coastal Com.
(1997) 54 Cal. App. 4th 373, 398. See also People ex rel. State Air Resources Bd. v. Wilmshurst (1999) 68 Cal.
App. 4th 1332 (“In addition to disgorging illicit gains and obtaining recompense, a civil penalty also has the purpose
of deterring future misconduct.”).
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Number of Days
As enacted on July 1, 2014, Section 30821 may be “assessed for each day the violation persists”
up to a period of five years. In this case, the violation has persisted on the property for a long
time and the Lents have been informed of the violations at least since Commission staff sent
formal notice in 2007. The number of applicable days would potentially extend to that year,
which could make Section 30821’s five year maximum pertinent. However, for purposes of this
calculation and in an effort to be very conservative in this matter alone, and as a courtesy given
the newness of Section 30821 in 2014, Commission staff is recommending that the period in this
case begin from the date staff sent a letter to the Lents stating that the new Section 30821 applied
to their Coastal Act violations, November 24, 2014 (Exhibit 37). 19 The date range from that date
to the first date of this Commission hearing is 744 days. That date range is also well justified
because the Lents were informed of the applicability of Section 30821 yet continued to refuse to
remove the unpermitted development from the public easement and set various pre-conditions to
any potential agreement to remove the unpermitted development from the public easement. The
written documentation of those refusals is described specifically below in Section III.H.
Consideration of Penalty Factors
The potential penalty that the Commission could impose for that specific date range is up to $
$8,370,000 ($11,250 per day for 744 days) for each violation. As analyzed immediately below,
Section 30821 requires that the Commission consider various specific factors in determining a
penalty amount to impose. The application of these factors would support the imposition of a
higher end penalty in this matter close to the $8 million. The Commission could also easily find
the above factors would support a penalty in the middle range and justify a penalty near $4
million, or weigh the factors very generously and conservatively toward the Lents and still adopt
a penalty around one-quarter of the maximum and still impose a penalty of $2 million.
Commission staff, however, have recommended that Commission exercise its prosecutorial
discretion in this case singularly to impose a penalty lower than those amounts. Therefore, in an
effort to be extraordinarily conservative in this first unilateral imposition of administrative
penalties and using the minimum of one violation of the several potential applicable violations
for this calculation, Commission staff recommends a range of $800,000 to $1,500,000 for a
penalty amount. This range allows the Commission to exercise its discretion in imposing a
penalty in this specific matter and still reflects the significance of this violation. Given that
range, Commission staff is recommending a specific penalty of $950,000. This recommended
number is very conservative, represents a substantial exercise of the discretion of the
Commission here, and is well within more significant amounts justified by consideration of the
factors below. The penalty recommended here also still reflects the Lents’ long years of refusal
to remove unpermitted development from a public access easement, the importance of coastal
public access generally and at this specific location, the importance of securing compliance with
the Coastal Act and its provisions on public access, including Coastal Development Permit

19

Because the Lents already had notice of the Coastal Act violations when Section 30821 was enacted, another
usable and defensible date range period is from the enactment of Section 30821 on July 1, 2014 to the date of this
hearing, 890 days. Other date ranges are potentially valid in this matter and considering Commission staff sent
notice of the Coastal Act violations to the Lents on April 27, 2007, the potential date range could therefore reach the
maximum of five years (1825 days) allowable under Section 30821(a).
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conditions for public access, and the long and substantial work of the state over many years to
secure compliance with the Coastal Act and public access permit conditions and easements.
Under 30821(c), in determining the amount of administrative penalty to impose, “the
commission shall take into account the factors set forth in subdivision (c) of Section 30820.”
30820(c), the Coastal Act states:
In determining the amount of civil liability, the following factors shall be
considered:
(1) The nature, circumstance, extent, and gravity of the violation.
(2) Whether the violation is susceptible to restoration or other remedial measures.
(3) The sensitivity of the resource affected by the violation.
(4) The cost to the state of bringing the action.
(5) With respect to the violator, any voluntary restoration or remedial measures
undertaken, any prior history of violations, the degree of culpability, economic
profits, if any, resulting from, or expected to result as a consequence of, the
violation, and such other matters as justice may require.
In this case, a number of these factors justify a significant penalty amount. First, under
30820(c)(1), the violation is significant in nature, circumstance, extent, and gravity. The nature
and circumstance of the violation at hand includes the retention of substantial unpermitted
structures without a CDP, which, moreover, block a vertical access easement belonging to the
public for access to and from the sea that was specifically found to be required for compliance
with the Coastal Act. The extent of the violation is a significant blockage of public access, which
is a significant and central resource protected by the Coastal Act. Moreover, the gravity of the
violation is significant because of the limited public access to the coast in this area, and the
complete lack of any other available public access to this beach and its public tidelands and
easements. The violation is therefore a significant violation of the Coastal Act, a Commission
CDP, and the Coastal Act provisions for public access, as well as the Commission’s ability to
require compliance with such public access conditions.
Second, under 30820(c)(3), the resource affected by the violation is a scarce, sensitive resource
overall, particularly in this coastal region. (Section 30820(c)(2) is discussed below.) Public
access is extremely limited in Los Angeles County in general, and in the Malibu area in
particular. As cited above, a Commission staff report on Commission recorded vertical
accessways for the Commission in 2012, found that at the end of 2011 there had been 34
accessways recorded in Los Angeles County under Commission required actions such as CDPs,
yet only 13 had been opened and constructed for public use, at that time. In the city of Malibu,
currently, of the 24 vertical easements required by Coastal Commission CDPs, only 8 are open
for public access. At the same time, these vertical easements, in such a developed coastal area,
are extremely rare and valuable, with virtually no new vertical easements being required
presently. Much of the Malibu coastline, which covers approximately twenty-one miles of
coastline, is developed for private residences, limiting any visual coastal access and preventing
any coastal public access unless through recorded easements or, in some limited cases, state and
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County ownership. The blockage of views and coastal access in this area as a result of the
creation of a solid wall of residential development was one of the key factors leading to the
passage of the Coastal Act’s predecessor in Proposition 20.
At the same time, the population of California has continued to increase, including in the inland
portions of the state, and the coast has become an ever more important destination for all
Californians. Moreover, no or very few new vertical public accessways are being recorded in
present times to provide public access to the coast. Therefore, every accessway is critical and
access to the coast is a very sensitive resource. That is especially the case in this stretch of coast
and at this beach, which currently has no access to the ocean, state tidelands, or existing public
access laterals. Public access is so limited in this area that the Malibu LUP Section 2.86 (p)
establishes a goal of one accessway for every 1000 feet for Las Costa and Las Flores beaches.
Yet the only current open public coastal access remains 1.7 miles (8,976 feet) to the west at
22126 Pacific Coast Highway (Carbon Beach) or 1 mile (5,280 feet) to the east at 20000 Pacific
Coast Highway (Big Rock Beach).
Third, under 30820(c)(4), the costs to the state have been very significant. In the nine years since
staff first sent a notice of violation letter in this matter, Commission staff have spent a
tremendous amount of time in substantive letter writing, legal and permit file research, phone
conversations, attempted negotiations, coordination with other agencies, and meetings, all in
furtherance of access here. Much of Commission staff’s work involved preparing responses to
the numerous challenges raised by the Lents and their various counsel, opposing the removal of
all the private unpermitted development from the public easement. Since December 2013 alone,
staff have sent some twenty letters, many of which included long, detailed analysis requiring
significant amounts of research into permit history, LCP and local permitting regulations, and
substantial legal research on the multiple legal challenges raised by the Lents typically on the
same issues that they had raised before (see e.g., Exhibits 30-58). In most every case, these
letters involved substantial work by Commission staff, senior staff, and senior legal counsel.
Each time Commission staff rebutted an argument in a letter, the Lents would proffer new
variations or expansions on the same argument, or new arguments altogether, that purported to
justify the refusal to remove all the unpermitted development from the public easement. The
California Coastal Conservancy has also spent considerable time investigating the
encroachments into the state-owned public easement, and additional time and money in
attempting to plan the public accessway while confronting opposition from the Lents. For
instance, in their letter of June 6, 2016, the Conservancy estimates that they devoted a substantial
percentage of their planning and design budgets to the problem of the private encroachments in
the easement (Exhibit 59). Those public funds could have been spent developing public access
at other locations, but, instead, went to addressing the potential problems caused by the Lents’
private encroachments. These efforts should also be compared to cases that rapidly settle, as
should be generally encouraged, in which one or a few staffers are able to resolve a violation in a
matter of months, rather than a large team of Commission staff working over a period of nearly a
decade, as is the case here. 20
20

Recent Commission settlements in Commission issued Consent Cease and Desist Orders also support a finding for
a substantial penalty in this matter. In 2013, the Commission settled a similar public access violation in Malibu with
a civil liability settlement of over $1 million (Ackerberg (approximately $1million in penalties and several $100,000
for construction of a public accessway)), and other commitments for financing projects for additional hundreds of
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Fourth, 30820(c)(5) augurs for a significant penalty here. In this case, there is a high degree of
culpability, as well as significant economic profits made off the violations at issue. The public
easement on the property and its location on the eastern property edge were legally in place and
were recorded on the title to the property at the time of the purchase (Exhibit 63). Since at least
2007 when additional notice was provided to the Lents by the Commission staff, they have
refused to remove the Coastal Act violations that block the vertical public access easement, or to
enter into a binding Consent Cease and Desist Order agreement to eventually do so. The Lents’
refusal to remove the unpermitted development from the easement is more fully discussed below
in Section III.H., and includes the writing of at least nine separate letters from 2011 to 2016
raising legal and substantive challenges to the removal of the unpermitted development, such as
labelling the removal of that development as a potentially unreasonable expansion of the
Conservancy’s easement rights and a violation of the Lents’ property rights, or describing
removal of unpermitted development as impermissible under theories of judicial estoppel and
“constitutionally protected interests.” These letters include a response to the Commission staff’s
proposal for an amicable solution on November 7, 2014, wherein staff proposed to time the
removal of the private unpermitted development from the public’s easement with the
development and construction of a public accessway plan, as well as a commitment to work with
the Lents to develop a personal beach egress with public access. In their response letter of
December 3, 2014, the Lents labeled that offer as the equivalent of demanding an “absolute
capitulation,” and raised various legal and substantive arguments against removal of the
unpermitted development. In summary, they have declined repeatedly over many years to
remove the unpermitted development and to provide public access consistent with the permit and
Coastal Act. They, therefore, have a high degree of culpability in the violations.
Additionally, and relevantly for this factor, the Lents have maintained the residence primarily for
the purposes of a temporary vacation rental for private financial gain listed on VRBO and other
websites (Exhibit 25). Historically, the Lents have use the property for short-term vacation
rentals since their purchase in 2002, and since at least 2007 the property has been listed for
nightly, weekly, or monthly vacation rentals on VRBO. Presently, the property is listed for
weekly or longer rentals. On November 17, 2016, the average nightly rate on VRBO was listed
as $1092; the weekly rate ranged from $6,500 in the winter months to $9,200 per week in the
peak summer months; and the monthly rate ranged from $19,950 in the winter to $32,000 per
month during the peak summer months. 21 As another example, the residence has also been listed
as a vacation home by Coldwell Banker Residential Homes at a base rate of $18,500 per month
in the winter (Exhibit 26). Although Commission staff do not have access to specific records of
occupancy, based on the VRBO website, the residence appears to be typically booked. The
private access to the beach, which uses the very location where the public access easement is
located but is blocked so that only occupants of the residents can use it, is highlighted as a
benefit for potential renters in the VRBO.com advertisement. For instance, a video on the VRBO
thousands of dollars. Other recent penalty settlements include $700,000 in 2016, $400,000 in 2015; and $2.5
million, $600,000, and $575,000 in 2013. Some additional cases have involved lower monetary sums, but still
involved significant settlements with very significant monetary value through setting aside large acreage from
development through deed restrictions, lot combinations, or the like; or through committing to fund very significant
increased habitat restoration.
21
At an average rental rate of $1,000 per night, the final recommend penalty of $950,000 here equates to roughly
2.6 years of vacation rental fees.
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listing highlights “Direct Beach Access” (Exhibit 27). The Coastal Act violations are therefore
used to market the property and presumably gain an increase in weekly rental rates, and one of
the factors most important to consider in this case is the utilization of a public access way for
private personal financial gain. 22
At the same time, however, a few factors under 30820(c) could be argued to weigh against the
imposition of a high penalty and should be considered. Under 30820(c)(1)(“circumstance of the
violation”) and 30820(c)(5)(“culpability”), the Lents argue that they are not the original owners
who placed the unpermitted development but are subsequent property owners. This is true. On
the other hand, the legal obligation is clear for such subsequent owners to comply with CDP
conditions and the Coastal Act, and the Lents have continued to deliberately maintain the
structures and have refused to remove them, or even enter into an agreement to do so at an
appropriate future time, despite repeated requests to do so for a nine-year period. Second, under
30820(c)(2), the violation could be seen as susceptible to restoration in that the items placed can
be removed and demolished – though such activities in this case may involve some significant
removal work depending on the structural foundations of the staircase and decks and may require
a CDP. However, the removal of unpermitted development now from the easement would not
undo the lost years of potential public access here, and there is no easy restoration of the
violation in that regard. The Conservancy has stated that were it not for the ongoing retention of
the encroachments in the easement, this access easement would have been opened to the public
long ago (Exhibit 59). Lastly, a potentially relevant factor under 30820(c)(5)(“other matters as
justice may require”), is that the Lents are individual home owners and not a business entity,
although they have been treating the home at issue as business vacation rental.
Conclusion – Findings
In sum, the Commission finds that the weight of the factors to be considered in this case leans
toward the imposition of the substantial penalty amount toward the maximum of $8.3 million,
even though it is only considering one violation here and there are actually multiple violations of
the permit and Coastal Act’s public access provisions here, including, as cited above in Section
III.F, the maintenance of an unpermitted gate across a public easement, the maintenance of an
unpermitted stair blocking a public easement, the maintenance of unpermitted decks in a public
access easement, and the maintenance of unpermitted support structures in a public easement.
The Commission also finds that it recognizes the importance of the imposition of daily penalties
under Section 30821 to provide an incentive to resolve Coastal Act violations quickly, secure
compliance with Coastal Act permits, and the importance of public access under the Coastal Act.
The Commission finds, however, that it in an exercise of its prosecutorial description it has
considered a range of $800,000 to $1,500,000 recommended by staff as a penalty amount.
Within that range, the Commission finds that a specific penalty of $950,000 is appropriate to
impose. This amount is well below that envisioned by the factors in 30821, and certainly would
provide an amount below that justifiable under the law and sustainable in public scrutiny, and

22

Malibu is also an extraordinarily expensive coastal location, in which more significant penalties may be
appropriate, as compared to more rural and less expensive violations in other parts of California, such as the far
north. This residence was purchased by the Lents for approximately $2 million, and a recent Zillow search estimated
the property’s current value at $6 million.
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given the applicable potential penalties specified under Section 30821 reflects a generous
weighing of factors and exercise of discretion by the Commission.
Property Lien
Under Section 30821(e) the Coastal Act states:
(e) If a person fails to pay a penalty imposed by the commission pursuant to this section,
the commission may record a lien on the property in the amount of the penalty assessed
by the commission. This lien shall have the force, effect, and priority of a judgment lien.
Therefore, in this case, if the Commission imposes an administrative penalty and the Lents fail to
pay the penalty, the Commission authorizes the Executive Director to record a lien on the Lents’
property in the amount of the penalty imposed by the Commission.
H. DEFENSES ALLEGED AND RESPONSE THERETO
As is provided for under the Coastal Act and the Commission regulations at 14 CCR 13181, the
Lents submitted a completed Statement of Defense (SOD) form on February 5, 2016 (Exhibit
60). Commission staff utilized this form and its attached materials, as well as previous letters
written by the Lents’ current and prior counsels, to categorize and summarize various defenses
raised by the Lents. The Commission hereby adopts the following description of, and responses
to, all of the defenses asserted in the SOD and in letters sent by the Lents’ various attorneys up to
the present date.
The Lents’ SOD can be divided into four main arguments, which have multiple subparts, as well
as a separate section listing thirty-six “affirmative defenses.” As an initial note, only two of the
issues raised as defenses by the Lents are actually relevant to the determinations before the
Commission in this action. The only determinations before the Commission in these proceedings
are: (1) whether the Commission is authorized to issue the proposed Cease and Desist Order,
under Section 30810, because development has occurred that was unpermitted or was
inconsistent with an existing Commission permit, and the proposed order requires an appropriate
response to such development; and (2) whether the Commission is authorized under Section
30821to impose administrative penalties because the Lents are in violation of the public access
provisions of the Coastal Act, and, if so, how to take into account the factors set forth in section
30820 in determining the amount of administrative penalty that should be imposed.
This section of the staff report begins by addressing those two defenses that are directly relevant
to the proposed Commission action (labeled as “Defense Response One” and “Defense Response
Two”), even though those two issues are already generally addressed above in this staff report.
Other arguments will be addressed in “Defense Response Three” and “Defense Response Four.”
In each of the four main defenses, the section below will first describe the defenses contained in
the SOD and then provide the Commission’s response. The section labeled “Defense Response
Five” will address the thirty-six asserted affirmative defenses in an abbreviated form. Lastly, in a
final section, “Defense Response Six,” this staff report will describe and address various
additional defenses that were presented as arguments against removal of the unpermitted
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development from the public easement presented in various letters from the Lents’ multiple
attorneys, but were not specified in the SOD.
Defenses and Responses Summary
Defense Response One addresses the Lents’ argument that the stairway and associated
development in the easement were implicitly authorized by Commission staff after the
Commission hearing for the original CDP for their residence, even if that development did not
get any actual Coastal Development Permit review. The argument is contrary to all available
evidence, and such an approval of that development by Commission staff inconsistent with the
permit, outside of a formal Commission hearing, would violate the CDP, the Coastal Act, and
Commission regulations.
Defense Response Two addresses the Lents’ argument that they are not subject to an
administrative penalty in this case pursuant to Section 30821, because they never placed the
unpermitted development in the easement themselves, and because the Conservancy has not yet
opened the public accessway. This argument fails to take into account the fact that they have
spent nine years rejecting Commission and Conservancy requests to remove the unpermitted
development from the public easement, while instead presenting numerous arguments and
various legal theories and property rights arguments, all of which were thoroughly rebutted by
Commission staff in prior letters. This argument also ignores that Section 30821 would apply to
them regardless because their retention of the unpermitted development in a public easement and
their actions opposing removal of the unpermitted development blocking the easement are
present and ongoing violations of the Coastal Act’s public access provisions. This argument also
ignores that the Conservancy has determined that public access here is feasible, intends to open
an accessway here, and has been impeded by the ongoing retention of the unpermitted
development in their public easement.
Defense Response Three addresses the Lents’ arguments that under judicial principles of
estoppel and laches the Commission has no right to demand the removal of unpermitted
development. This argument fails because under a review of the required elements of those legal
doctrines neither would apply, and courts have specifically held that neither doctrine should be
used against governments acting to support public policies except in the “most extraordinary
case” of injustice.
Defense Response Four addresses the Lents’ arguments that the Commission should treat the
unpermitted development in the public easement as “permitted,” even if it is not, because they
assert there are legal principles of easements and a Commission policy that would allow the
unpermitted development to remain in the public easement. Yet, the Commission has no policy
allowing for the retention of unpermitted development, especially in a public easement; and there
are no easement principles allowing for the retention of illegal development that blocks a public
easement or precludes or impairs its use for public access, as is the case here.
In Defense Response Five, this staff report will describe and address multiple arguments that the
Lents’ lawyer characterized as affirmative defenses, virtually all of which are unrelated to the
questions presented before the Commission here, not legally relevant to the issues before the
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Commission in this hearing, and are presented in such an indefinite form that a detailed response
is impossible.
Lastly, in Defense Response Six, although the regulations implementing the Coastal Act provide
for specific procedures for raising defenses via a SOD, as a courtesy, the Commission will also
describe and address some other defenses generally that were raised by the Lents in their many
prior letters from 2011 to present.
Defense Response One: The Staircase Was Not Permitted, and There Is No Basis for
Treating It as Having Been Authorized In Any Manner
The Lents’ Asserted Defense
In their SOD, the Lents present an argument that “The Stairway Is Permitted,” and that the
“Commission Cannot Reasonably Argue” otherwise. (Lent SOD, at 5.) Pursuant to Section
30810 of the Coastal Act, and as discussed in Section III.F. above, the Commission may issue a
Cease and Desist Order when the activities that are the subject of the orders required a CDP from
the Commission and those activities occurred without the required CDP; or when those activities
are inconsistent with any CDP issued by the Commission. Thus, the Lents argument that the
stairs were somehow permitted by the Commission presents a directly relevant factual question
to the Commission and its ability to issue a Cease and Desist Order.
The Lents’ argument that the unpermitted development in the easement was actually somehow
permitted is based on single page of the plans approved by the County of Los Angeles on August
28, 1980, which is labelled “Sheet S-2.” Although county plans are irrelevant to the question of
whether the Commission has provided its approval, and the plan sheet at issue here post-dated
the CDP approval, the Lents assert:
After the approval of the 1980 CDP Amendment, the Property owner submitted new plans to the
County of Los Angeles, Division of Building and Safety, to conform with the requirements
contained in the 1980 CDP Amendment. A portion of these new plans, which were approved by
Los Angeles County, depicts the Stairway and a door exiting from the house to the Stairway . . .
[the Lents] believe the Stairway Approval was submitted to the Commission, and therefore the
Stairway is properly permitted. (Lent SOD, at 5:26-28.)

The Lents include a copy of this Sheet S-2 as Exhibit Q to their SOD (Exhibit 61). 23 Sheet S-2
apparently is a sub-page of the Los Angeles County plans, the 10th of 11 pages, solely
addressing structural framing details. Plan Sheet S-2 is contradicted by all other plan pages
23

The Lents’ prior attorney, Mr. Aftergood, had previously sent a scan of this single page to Commission staff in
2011 and again in 2013. As a scan of a single page of larger plan set, Commission staff was not able to analyze fully
the plan in its context. Nonetheless, as discussed here, in multiple letters from 2013-2016, Commission staff
thoroughly addressed and rebutted the contention that this scanned page could in any way support the position the
Commission permitted the development in the easement. After multiple requests by the Commission for the full set
of the County plans, on March 21, 2016, the Lents’ third attorney, Mr. Ehrlich, provided to Commission staff the
complete set of the County of Los Angeles plans including the Sheet S-2 that they allege shows the stairway in the
easement. Because the full plan set, taken as a whole, was substantially different from Sheet S-2 and showed no
private development in the easement and clearly demarcated the public’s easement in the plans, those plans further
supported Commission staff’s argument that no development was ever authorized in the public easement.
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approved by the county, which show no development in the public easement. County Plan Sheet
S-2 was not in the Commission’s extensive permit file for this residence and, as discussed below,
there is no evidence that the Commission ever received or considered this sheet or any plan
showing a similar staircase. It was not addressed, discussed, or otherwise made part of the record
or deliberations by the Commission in issuing the CDP for this residence. Despite that, the Lents
assert that we should assume that the County Plan Sheet S-2 was submitted to Commission staff
after the Commission’s hearing on this matter, that Commission staff must have received and
then misplaced that plan sheet, and that we should further conclude that if Commission staff
received the plan sheet that would somehow constitute the Commission approving Sheet S-2,
even though the plan sheet and its approval would directly contradict all the plans and exhibits
actually approved by the Commission in the record. (Lent SOD, at 5-7.) As discussed below,
despite all the evidence presented to them thoroughly demonstrating that the development in the
easement is unpermitted, the Lents also assert that Commission staff have “no testimony or
evidence supporting its position” that the stairs are unpermitted. (Lent SOD, at 6.)
The Lents have offered similar arguments based on the alleged page S-2 of the LA County Plans
in letters dated August 2, 2011 (Exhibit 28), April 30, 2014 (Exhibit 33), December 3, 2014
(Exhibit 38), January 15, 2015 (Exhibit 40), and February 1, 2016 (Exhibit 46). Commission
staff specifically rebutted arguments based on the County of Los Angeles plan in a lengthy letter
dated July 22, 2015(Exhibit 42), and addressed it in letters of February 7, 2014 (Exhibit 30),
December 22, 2014 (Exhibit 39), and February 23, 2016 (Exhibit 47). Despite those letters, the
Lents continued to make the assertion as recently as June 17, 2016, in which they “continually
and vehemently denied” that the private stairway was illegal development (Exhibit 57),
necessitating another response from staff in a letter of July 29, 2016 (Exhibit 58). Commission
staff summarize our argument against this asserted defense here, but also incorporate our letter of
July 22, 2015, much of which is paraphrased or quoted below.
Commission Response
For development to be authorized under the Coastal Act there must be a formal application and
approval of a CDP by the Commission or a certified Local Coastal Program. (See Coastal Act
Section 30600; 14 CCR § 13053.4.) Once a permit and its conditions have been adopted by
Commission action, under the Coastal Act and Commission regulations, there are also specific
legal requirements for any changes to that permit. The regulations provide that applications to
amend a permit shall be made in writing and follow the same filing requirements as a regular
permit application. (See 14 CCR § 13164.) Under Commission regulations, any proposed
application that would have the effect of lessening or avoiding the intended effect of the original
CDP condition shall be rejected, except in limited circumstances. (See 14 CCR § 13166.) Once
the original CDP, with its condition providing for public access across the site, was adopted, (and
there is no dispute that it was), it would have required an amendment to alter that condition.
Moreover, under Section 13166, there would have been a presumption that any such amendment
would have had to be rejected as significantly lessening the intent of the original CDP and its
condition. Here, there is no evidence of any permit or amendment application or of any review of
the development in the public easement. The Coastal Development Permit and its amendments
for this residence, along with the attached permit exhibits and other associated files, provide
conclusive evidence that no development was approved in the public easement. Certainly, the
condition for public access could not legally be impaired in the accidental and informal way the
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Lents assert might have happened. Even the Los Angeles County plans themselves, which are
irrelevant to the question of Commission approval, as a whole demonstrate that no development
was approved in the easement.
Below is a more detailed rebuttal of the Lents’ argument that the stairway was somehow
permitted, based on the facts that: 1) all available evidence in the Commission records and
elsewhere demonstrates the Commission never approved any private development in the
easement; 2) Commission regulations and the Coastal Act prohibit the approval by inference of
otherwise unpermitted development, especially that precludes the use of a public easement
required by a Commission CDP; and 3) any alleged approvals in a county document, which is
also not supported by the evidence, are meaningless for the question of whether Commission
approval had been provided.
1.

The Commission’s CDP records definitively show that no development was authorized.

As discussed above, for development to be authorized under the Coastal Act, there must be a
formal application and approval of a CDP or a CDP amendment by the Commission or a local
government acting under a certified Local Coastal Program. The development at issue here
occurred in the 1980s, pursuant to a 1979 CDP amended in 1980 and 1981, and the Malibu Local
Coastal Program was not certified until 2002. Therefore, any development in the easement would
have to be approved by the Commission through a CDP or CDP amendment. As discussed more
fully below, because the development was placed in a public easement, it would have lessened
the intent of a prior condition of a CDP for public access, and any such amendment request
would have been rejected under Commission regulations. Nevertheless, as we discuss here, there
is no evidence of any approval of the private stairs or other unpermitted development in the
public easement; and despite the Lents’ assertions that Commission Staff have no factual
support; the administrative record for the permit abundantly demonstrates that no private
development was approved in the public easement.
No Evidence of Commission Approval
Even if it were legally possible to authorize development that would obstruct public passage
through the accessway, as discussed in the Commission staff’s numerous letters to the Lents and
further herein, all the available evidence at hand thoroughly demonstrates that the Lents
assertions concerning implicit Commission authorization are incorrect. The Lents’ private beach
access stairway, decks, and other associated development placed in the public access easement
were never directly or implicitly permitted for purposes of the Coastal Act. As discussed below,
the CDP and CDP amendments issued by the Commission for this residence, the exhibits
attached to those approvals, and the plans in the permit files all demonstrate that the Commission
approved the residence here with no development in the public’s easement. The Commission did
not have the single County Plan Sheet S-2 that the Lents claim overrides every other piece of
evidence, or any page matching it, in its permit files from the original CDP matters. The LA
County Plans and the County Plan Sheet S-2 also lack any stamp that would indicate that the
Commission received the document. Commission permit staff have also confirmed that, given
that County Plan Sheet S-2 is a structural framing detail, it is not unusual that Commission staff
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would not have requested it, and that it would not be in the Commission’s files. 24 All the
evidence demonstrates that the County Sheet S-2 was not addressed, discussed or otherwise
made any part of the record or deliberations by the Commission in issuing the permit or any
amendments.
The Lents ask us to infer that, subsequent to Commission action, additional development for
solely private purposes, not included in the permit approved by the Commission, was somehow
approved by the Commission without any formal action in an area that the Commission’s prior
actions had specifically set aside as a public access easement, in a manner that would violate the
Coastal Act and Commission Regulations. As staff observed in the letter of July 22, 2015, the
Lents’ position requires “an evidentiary leap based on hypothetical final working drawings and
conjectural submissions.”
Plans for all permit and amendments indicate no development was approved in the public
easement area
The Lents’ framing of the permitting evidence in their SOD is also misleading and unsupported
by the facts. The Lents imply in their SOD form that in the submittal of the County Sheet S-2 in
2011 and beyond, Commission staff were presented with a substantive piece of permitting
evidence and attempted to ignore it, and that staff “relies on piecemeal facts to argue the
Stairway is not permitted.”(Lent SOD, at 5-6.) Commission staff, however, did give due regard
to County Sheet S-2, but they presented, in multiple letters, substantial evidence from the
administrative record demonstrating that the facts as a whole clearly show the unpermitted
development was never in any way permitted by the Commission.
The assertion that the stairs were permitted ignores three separate CDP permitting decisions by
the Commission and all the applicable documents included in those permit files. The
overwhelming evidence of the relevant CDP and its amendments, associated plans and exhibits,
all indicate that the Commission approved the residence with no development in the area of the
vertical public easement along the eastern side of the Lents’ residence. As staff stated in the
letter of July 22, 2015: “Rather than work by implication from assumed submissions, what the
Commission approved is directly evidenced in the plans attached as exhibits to the permit, it
amendments, and the adopted staff findings.”
As discussed above in Section III.C, the Commission approved a residence on the Lents’
property on January 17, 1979, in CDP A-421-78. The Commission approved an amendment to
this CDP on February 20, 1980 (CDP A-421-78-A1), which included the plans for the final
design of the residence. These approvals all included exhibits attached to the CDP or to the
associated Staff Reports that clearly showed no stairs or other private development (other than
the county storm drain) in the public access easement on the eastern property boundary of the
residence. These CDP Exhibits also match plan sets in the Commission’s permit files, which also
24

The Lents mischaracterize Commission staff’s position as being that the approval of the stairway “is not valid
because one of the pages of [that alleged approval] is missing from [the Commission’s] ancient records.” (Lent
SOD, at 6:3-4.) As indicated herein, the Commission’s position is that there was no approval in the first place, and
the absence of the one aberrant page is consistent with normal procedures due to the nature of that page. Thus, the
page is not “missing” in any meaningful sense. They similarly mischaracterize the Commission’s position at 6:16-21
in stating that the Commission argues that the approval of the page or “failure” to request it was an oversight.
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show no development in the easement. A second amendment in 1981 (CDP A-421-78-A2)
approved only a minor 18-inch encroachment over the seaward stringline for the western corner
of the residence, and specifically made no other changes to the approved development. Exhibits
for this permit amendment also show that that action did not approve any private external
development in the area where the easement was offered on the eastern property border.
Moreover, the Commission’s permit files include other plans and larger plan sets that match
exhibits for each of these approvals. Each of those plans shows that no development was ever
approved in the public easement.
To more thoroughly document these points, this staff report will specifically cite the relevant
CDPs and exhibits. The 1979 CDP A-421-78 included plans attached as exhibits (Exhibit 7). 25
These exhibit plans show no development (other than the county storm drain) in the area along
the eastern property edge offered as a public access easement. These exhibit plans match a plan
set in our file dated March 17, 1978, stamped received by the South Coast Regional Commission
on July 10, 1978 (another copy is dated received on June 14 1979) (Exhibit 8). These plans
include a site plan, floor plans, a section and an east elevation. The plan set in every plan shows
no external private development along the eastern property side and no door or stairs in the area.
Like the original CDP, the 1980 CDP amendment (A-421-78-A1) also attached development
plans as exhibits, including a site plan, a western elevation, floor plans, and a section plan
(Exhibit 10). These plans also show no development (other than the county storm drain) in the
area along the eastern property edge offered as a public access easement. Exhibit 2 to the 1980
amendment provided a western elevation showing the beach staircase as it would be approved,
with a conditioned as indicated above, on the western property edge. These exhibit plans match a
plan set in our file dated 10/16/1979 (and stamped with the approval in concept of the County on
10/25/1979) (Exhibit 11). Those plans include a site plan, a section, floor plans, and a western
elevation. That plan set again shows no external private development along the eastern property
side and no door or stairs in the area, and in fact show a private beach staircase on the western
side in plan and elevation, on the opposite side from the public easement.
Finally, there are plans and exhibits for the Commission’s final approval related to this
residence, for the 1981 amendment (A-421-78-A2), on June 16, 1981(Exhibit 13). This
amendment occurred after construction of the house had already apparently begun and
specifically only approved (after the fact) an accidental 18-inch encroachment on the
western, seaward corner of the residence, resulting from a slight discrepancy between the
field and plan stringlines. Exhibit 1 for the 1981 amendment included a site plan showing
no private external development in the easement, and Exhibit 2 showed a ground level
floor plan. These plans showed no external private development in the easement and
document the private beach stairs as approved on the western property border.
These exhibits match the last plan set in the Commission’s permit file, which is dated
12/3/79, with revisions through 8/21/80 (Exhibit 14). This last plan set in the
Commission’s permit file, which are not stamped with a received date, include four pages
25

Lent SOD form states that “The 1979 CDP does not refer to any detailed plans . . . .” (Lent SOD, at 5.)This is
misleading and incorrect as the adopted Staff Report for the CDP included plans attached as exhibits. (See Exhibit
7). As discussed, these plans also match a plan set in the Commission’s permit file.
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– the site plan, the floor plans, the elevations, and the sections. Although the plan set does
include a reference to a supplement S-2 page, there is no indication that page was
included in the plans sent to the Commission. More importantly, the plan set explicitly
and strongly evidences the undisturbed existence of the public easement on the eastern
side as well as the allowance for a second egress on the western side. As referenced in
staff’s letter of February 7, 2014, the front page Site Plan specifically shows a delineated
area for a five-foot wide “public access easement” along the eastern property edge. Page
2, the Floor Plans, clearly shows the beach stairs on the western side (the side opposite
the location of the vertical public access easement), consistent with the permit as
amended by the Commission, and shows no staircase, or other development, on the
eastern side, which is consistent with the site plan showing a public easement there. Page
3 depicts the elevations, where the eastern side-elevation clearly shows no staircase or
door, while a staircase is shown in the western elevation. In addition, the south elevation
shows stairs on the west side of the property and no stairs or development on the east side
where the vertical public access easement is located. In the aggregate, all of these plans
show a public accessway, and do not show approval of any development in the public
accessway. These plans are all consistent with and supportive of each other.
Thus, at that time the Commission approved the 1981 Amendment (A-421-78-A2) none
of the development that appears to be in violation of the permit and the Coastal Act had
occurred, and none of the CDPs or amendments had authorized any such development.
However, the Lents also attempt to rely on the floor plan in the plan set for the 1981
Amendment (A-421-78-A2) (Exhibit 13). The Lents assert an icon in the floor plan could
be interpreted to show a doorway on the eastern side of the residence, near the location
where one was eventually built as an exit to the unpermitted stairs. However, the very
same floor plan shows a beach access stairway on the western side of the residence and
no external private development on the eastern side near the door. Therefore it is illogical
to read this possible door icon as implying a beach access stairway here. Moreover, as
shown above, the other exhibits attached to the CDP, and the other plans in the plan set,
all document a public access easement on the eastern side and that there was no approved
development in the public’s easement, and show a beach access stair on the western side.
Additionally, the 1981 CDP Amendment (A-421-78-A2) could not approve any
development in the public’s easement because it was specifically only concerned with the
accidental 18-inch encroachment on the western seaward corner of the residence. Indeed
the 1981 Amendment issued by the Commission itself is limited on its face, and
specifically states that “this modification shall only allow on [sic] 18” encroachment at
the western corner of the house.” The 1981 Amendment plans, therefore, only pertained
to the 18-inch encroachment and could not in any way affect any other aspect of the
original CDP including the unencumbered easement requirement. Any development not
included in the original permit besides the 18-inch encroachment would still require a
further amendment, which was never issued here. Moreover, as noted above,
amendments seeking to avoid or eliminate the intent of prior conditions are subject to 14
CCR 13166’s requirement that they be rejected by the Commission’s Executive Director.
We should not, therefore, infer such an approval, contrary to so much evidence, based on
an ambiguous icon in one floor plan.
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Conclusion
Thus, all of the available evidence before us demonstrates that no stairs were ever approved by
the Commission within the vertical public access easement along the eastern side of the Lents’
property. It makes no sense to attempt to imply approval of a staircase on the eastern property
edge in the middle of a recorded public access easement, when all the plans overall repeatedly
show a public easement there clear of development. To read the S-2 page as approving an eastern
staircase requires one to imply indirect Commission approval, without any public process, via
staff review of an unclear detail of a supplemental page of county plans that contradicts multiple
aspects of the existing county and Commission plans themselves, including the four pages of
more fundamental plans including the site plan, the floor plans, and the elevations. As discussed
below, as well as being against the evidence, to imply Commission approval here would also
violate the CDP, its various conditions, Commission regulations, and the Coastal Act.
2. Commission Regulations and the Coastal Act prohibit the inference of approval.
The Lents argue that we should infer the development in the public’s easement was permitted.
This also requires the inference that Commission staff must have reviewed and somehow
approved the County of Los Angeles page S-2 subsequent to the Commission’s approval of the
residence at a public hearing. As noted above (page 40), the Lents’ SOD argues that:
After the approval of the 1980 CDP Amendment, the Property owner submitted new
plans to the County of Los Angeles, Division of Building and Safety, to conform with the
requirements contained in the 1980 CDP Amendment. A portion of these new plans,
which were approved by Los Angeles County, depicts the Stairway and a door exiting
from the house to the Stairway . . . [the Lents] believe the Stairway Approval was
submitted to the Commission, and therefore the Stairway is properly permitted. (Lent
SOD, at 5-6.)
The proposition that Commission staff approved development in the public’s easement after the
Commission had acted to approve a permit would represent a violation of Commission
regulations, relevant CDP conditions, and the Coastal Act.
Implying such an approval would violate Commission regulations
Section 13166(a) of the Commission Regulations, specifies that the “Executive Director shall
reject an application for an amendment to an approved permit if he or she determines that the
proposed amendment would lessen or avoid the intended effect of an approved or conditionally
approved permit . . . .” Because the CDP required the dedication of an area for the provision of
public access, any new design with private development in the public access easement that
lessens the ability of the public to use that vertical easement would clearly lessen the intended
effect of that CDP and violate that condition. Commission regulations would therefore prohibit
the approval of such development. Staff explained this point in a letter of February 7, 2014, and
again in the letter of July 22, 2015. Standard Condition 4 of the relevant CDP here (CDP A-42178) and the CDP amendments even cite to the relevant Commission regulations regarding this
issue: “Any further deviations from the approved plans must be reviewed by the Commission
pursuant to California Administrative Code, Title 14, Sections 13164-13168.” Thus, any
deviation from the plans, such as a new staircase development in the public’s right of way, would
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require explicit review by the Commission and would have to be denied, and this requirement
was specifically made explicit in the permit for this matter.
Implying such an approval would violate conditions of the CDP
Numerous conditions attached to the relevant CDP would have been violated had Commission
staff purported to approve development in the public access easement that was not included in
the plans approved by the Commission. Special Condition 5 of the 1979 CDP (A-421-78), which
required the provision of public access easement, would clearly be violated by development that
blocked or impaired that public access easement (Exhibit 7). Standard Condition 4 of the 1979
CDP, which is specifically repeated in the two amendments (A-421-78-A1 and A-421-78-A2),
required that: “All construction must occur in accord with the proposal as set forth in the
application for permit, subject to any special conditions set forth below.” 26 Along with Standard
Condition 4, the 1980 amendment (A-421-78-A1) (Exhibit 9) imposed Special Condition 1,
stating that: “Construction of the house and deck shall occur in accord with the revised plans
submitted by the applicant (Exhibit 1, 2, 3) . . . .” Those exhibits to the 1980 amendment showed
the public easement area clear of development, with no external stairs or similar development on
the eastern side of the residence (Exhibit 10). The subsequent 1981 amendment (A-421-78-A2)
(Exhibit 13) again included the same Standard Condition 4 and also included a Special
Condition 1, which states that: “Construction of the house and deck shall occur in accord with
the plans approved by this Commission except as modified on the plans shown in Exhibit 2; this
modification shall only allow on [sic] 18" encroachment at the western corner of the house.”
Therefore, under specific conditions of the applicable CDP, construction had to occur in
accordance with the plans submitted with the 1980 approval, except for the 18-inch modification
allowed in the later 1981 amendment. Neither of the permit amendments approved, in any way,
development in the vertical access easement along the eastern side of the residence.
Implying such an approval would violate the Coastal Act
Finally, such an implied approval would be in violation of the Coastal Act. The Commission
found in the 1979 CDP that in order for the residence to be consistent with the Coastal Act,
special conditions providing for public access easements were required, including the vertical
public access easement. Because the Commission had found that without the public easements,
the development of the residence would violate the Coastal Act, the approval of development
blocking that public easement would result in the residence being in violation of the Coastal Act.
It would also violate the Coastal Act for Commission staff to authorize development not included
in a project proposal approved by the Commission at a public hearing, subsequent to that
hearing, and without any public record, especially when that development so fundamentally
contradicts the Commission approved permit and its conditions. The undocumented and nonpublic approval by Commission staff in contradiction to plans and CDP conditions approved by
the Commission at a public hearing would be contrary to public policy and the Coastal Act. We
must therefore also reject the notion that we should infer such an approval based on a scanned
single page of county plans that contradict all the evidence of the Commission’s actual approval.

26

In the amendments it is stated: “All construction must occur in accord with the proposal as set forth in the
application for permit, subject to any special conditions imposed on the permit except as modified by this
amendment.”
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3. The page produced by respondents from the County building plans has no bearing on the
fact that the private development in the public easement is not permitted.
Even if there were other approvals by the County under other laws or regulations, this is separate
and apart from Coastal Act approval and does not obviate the need for a CDP. As pointed out to
the Lents in numerous letters, a single page of a county plan does not provide evidence of
Commission approval, which would have to be in the formal administrative record of the
Commission. Section 30600(a) specifically requires a CDP “in addition to obtaining any other
permit required by law from any local government” (emphasis added) for development in the
coastal zone. Although clear in the Coastal Act itself, this point was also made clear to the Lents
as far back as February 7, 2014 (Exhibit 30). As discussed above, the CDP permit materials for
the residence on the Lents’ property clearly demonstrate that the residence was approved with no
development in the public’s easement. That some development may or may not have been
included in Los Angeles County building plans in no way demonstrates that the Commission
approved any such development, nor does it imply that the development was approved or even
approvable under the Coastal Act.
In this regard, we should turn to the Los Angeles County plans themselves on which the Lents
rely, which are dated August 21, 1980 and stamped by the county’s Division of Building and
Safety on August 28, 1980 (Exhibit 62). Even if we accepted the untenable assertion that
Commission staff received them as part of an application and even if they somehow overcame
the prohibition in 14 CCR 13166, the County plans themselves do not support the Lents’
assertions. County Sheet S-2 is part of a larger plan set and every other page of the eleven pages
of the LA County Plans document the existence of a public access easement along the eastern
property border and shows that easement clear of private development. When viewed as a whole,
to read the S-2 page as approving a staircase in the easement requires one to ignore all the other
pages of the county plans themselves, including the more fundamental and relevant site plan,
floor plans, and elevations. Page 1 of the county plans shows a site plan with a public access
easement. Page 2 shows floor plans with no development in the easement and an external
staircase as permitted on the western side. Page 3 of the county plans shows exterior elevations
showing no development in the easement and an external staircase as permitted on the western
side. Thus, the single sub-page is inconsistent with the entirety of the LA County Plans
themselves. (Sheet S-2 is even labelled with a different drafter (“plancheck”) than the primary
plan pages (“TW”) and dated differently, and it appears that it could have been part of some
completely separate planning process.) Thus, the complete set of LA County Plans provides
greater evidence that the approved design for the residence did not include any development in
the easement.
4. Conclusion
In conclusion, the Lents have argued that a single-page of 1980 county plans, a sub-page giving a
structural framing schedule, arguably shows a door and stairway in the public easement recorded
on their property, and that we should assume these plans were submitted to Commission staff,
and we should assume Commission staff approved them, and we should assume that this
constitutes Commission approval, even though it occurred outside and after formal Commission
action. As shown above, all of the evidence in the Commission’s permits and permit files
demonstrates that no private development was approved in the public easement; any such
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implicit approval would violate the Coastal Act and Commission regulations; and that the Lents’
requested inference is not supported by a county plan page when it is not part of the Commission
formal actions and is contradicted by the county plans themselves overall.
Defense Response Two: Administrative Liability Is Applicable In This Matter
The Lents Asserted Defense
The second category of arguments presented by the Lents in their SOD is that they are not
subject to an administrative penalty in this case pursuant to Section 30821. The Lents argue that
under Coastal Act Section 30820(a)(1) and Section 30820(b), penalties under the Coastal Act
should only apply to persons who “perform or undertake development.”(Lent SOD, at 13). The
Lents argue they never placed the unpermitted development in the easement themselves; rather
prior owners placed the private stairway and other materials in the easement. (Lent SOD, at 1314.) The Lents also argue that they have not violated the public access provisions of the Coastal
Act because the Conservancy has not determined whether to develop this easement and therefore
application of Section 30821 in this matter is improper. (Lent SOD, at 14-15).
Commission Response
The question before the Commission in this matter is the imposition of administrative penalties
under Section 30821 of the Coastal Act. Section 30820, and the language within it, is applied by
a judicial court in assessing civil liabilities. The Commission is not imposing civil liability under
Section 30820, so the Lents’ arguments as to whether that section applies to subsequent property
owners, even if they were correct (which is not the case, as discussed below), are irrelevant at
this time. Section 30820 and Section 30821 have different statutory language.
Thus, there are three broad reasons the Lents’ arguments that they are not liable for the Coastal
Act violations on their property are false. First, the Lents are (and have been for several years)
independently actively in violation of public access provisions of the Coastal Act generally,
including Sections 30210, 30211 and 30212 among others, through their refusal to remove the
unpermitted obstructions to public access and their actions that have impeded development of the
accessway. Second, under the language of Section 30821, the Lents are in violation of the
Coastal Act provisions on public access. Section 30821 applies broadly to any landowner who is
in violation of the public access provisions of the Coastal Act. The Lents are presently in
violation of the public access provisions of the Coastal Act because they retain unpermitted
development in a public access easement and are in violation of CDP conditions requiring public
access. Third, subsequent owners are generally liable for Coastal Act violations on their
property. California case law supports the imposition of civil liability against subsequent
property owners even under the language of Section 30820.
1)
The Lents are Liable under Section 30821 for Their Own Actions and Inactions, not
Merely as Subsequent Property Owners
The Lents refer to language in Section 30820 that enables a court to assess civil liability for
violations of the Coastal Act against someone “who performs or undertakes development”
language (Section 30820(a)(1)), or any “intentionally and knowingly performs or undertakes the
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development” (Section 30820(b)). The Lents’ SOD asserts that they did not perform or undertake
the development at issue here, so no liability is appropriate here. (Lent SOD, at 13.)
First, as discussed below, the Lents’ reliance on the language and case law related to Section
30820 is misplaced. The Commission is applying the administrative civil penalty provisions of
Section 30821, which has completely different threshold language. However, the Lents’
argument that they are not “intentionally and knowingly” taking actions that are in violation of
the Coastal Act is also wrong. The Commission is not imposing penalties here for things that
occurred or did not occur under prior ownership. As explained above, the Commission calculated
the administrative penalty it is imposing in this case based on actions and inactions by the Lents
themselves in the last two years, at a time when the Lents had already owned the property for
more than a decade. The Lents certainly have responsibility for their refusal to comply with
Commission requests to resolve these Coastal Act violations for a number of years.
The Lents clearly had notice of the easement and of the violations, as demonstrated by the
record, and declined to resolve the violations. The easement on the eastern side of Respondent’s
property was evident in legally recorded documents and was on the title to the property when the
Lents purchased it in 2002. The recorded documents for this easement also incorporated CDPs
that documented existing CDP conditions for public access that ran with the permit for this
property.
The Commission staff repeatedly informed the Lents of this responsibility. In letters dated April
27 and May 23, 2007, Commission staff notified the Lents directly that there was illegal
development obstructing and inconsistent with this easement and that current owners of property
are liable for resolving any outstanding violations of the Coastal Act. The 2007 NOV (Exhibit
20) stated that the development “obstructing the accessway is unpermitted and in violation of the
Coastal Act and is inconsistent with the easement.” It further stated that: “we would like to work
with you to make the area accessible to the public as required by the easement, by removing the
encroachments and complying with the permit conditions generally.” The 2007 NOV also alerted
the Lents that: “Current owners of the property are liable for resolving any outstanding violations
of the Coastal Act that exist on the property.” The 2007 Notice of Intent to commence formal
enforcement proceedings (“NOI”) (Exhibit 21) documented multiple communication attempts
and the fact that the Lents did not respond to those attempts. 27 The 2007 NOI also suggested that
the Lents could enter into a Consent Order settlement agreement to remove the unpermitted
development blocking the public easement. The Lents never entered into such an agreement.
Since the time of those notice letters, for over nine years, the Lents have specifically refused to
resolve the Coastal Act violations on their property. They are responsible for those actions and
refusals to act as violations of the public access provisions of the Coastal Act.
Instead, the Lents have actively contested the requirement for the removal of the unpermitted
development from the public’s access easement, as well as challenging plans to develop the
27

The NOI stated: “The Commission staff recently became aware of the continued blockage of the vertical access
easement and notified you of the continuing violation on your property in a letter dated April 27, 2007. Commission
staff requested that you respond by May 7, 2007 to attempt to resolve this violation informally. Staff has not yet
received a response to this letter. As you know, staff also contacted you May 18, 2007 and May 21, 2007 regarding
this issue and to discuss possible means to resolve the matter.”
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easement for public access itself. The Lents refusal to enter into an agreement to remove the
development is well documented in multiple letters, including, for example:
●
A letter of August 2, 2011 (Exhibit 28). In this letter, the Lents argued against the
removal of the unpermitted development, including arguing that the Commission and the
Conservancy were “estopped from demanding removal of the existing stairway and
landing;” and that “demanding removal of the stairway . . . constitutes an impermissible
overburdening of the servient tenement” and thereby violated their property rights. That
letter also submitted two potential expert statements “prepared for my trial preparation”
that argued against the development of a public accessway here at all.
●
A letter of March 7, 2013 (Exhibit 29). In this letter to the California Coastal
Conservancy, the Lents argued against including the easement on their property for
development as a public accessway and against the removal of the unpermitted
development because, among other reasons, the removal and development of the site was
unreasonable. The letter again letter submitted two potential expert statements “prepared
for my trial preparation” that argued against the development of a public accessway.
●
A letter of April 30, 2014 (Exhibit 33). In this letter, the Lents argued against
removal of all the unpermitted development based on “constitutionally protected
interests,” an argument that development of public access designs could constitute “overburdening” of the easement, an argument that ideas of judicial estoppel should preclude
removal of all the encroachments, an argument that the encroachments were somehow
approved by Commission staff after formal Commission action, and various other
arguments. The letter also asserted that the Lents could not discuss removal of the
unpermitted development from the public easement until the Conservancy had completed
full plans, fully obtained all permits for the public accessway, and, essentially, until the
Lents had reviewed to the plans to ensure they did not overburden the easement.
●
A letter of December 3, 2014 (Exhibit 38). In this letter, the Lents responded to
Commission staff’s November 7, 2014 “settlement offer” letter, in which staff proposed
Consent Orders for removal of the unpermitted development, but offered to time that
removal to the Conservancy’s actual development of an accessway plan and to work with
the Lents to incorporate a personal egress, either in the area of the easement or elsewhere.
In this letter, the Lents labeled that offer as the equivalent of demanding an “absolute
capitulation,” and again raised various legal arguments that they alleged relieved them of
any obligation for removing the unpermitted stairs from the easement.
●
A letter of January 15, 2015 (Exhibit 40). In this letter, the Lents stated that they
“are not ready to concede that their easterly egress stairs must be removed,” and that they
“are not willing to concede removal” of the private stairway encroaching into the
easement. The letter also asserted that removal of the stairs and the Conservancy’s
development of an accessway could constitute “over-burdening” of the state’s easement
rights, and, again, asserted that the stairs should remain because they were somehow
approved by Commission staff after formal Commission action based on a single page of
County of Los Angeles plans. The letter also asserted that the Conservancy needed a fully
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permitted accessway plan before the Lents could determine if that plan would violate the
easement and therefore a permitted plan was a precondition before they could agree to
remove any development from the easement.
●
A letter of January 23, 2015 (Exhibit 41). In this letter to the Conservancy, the
Lents challenged the right of the Conservancy to make full use of its public easement if
such use impacted the Lents own, private use. The letter cited similar principles of
easement law as cited to Commission staff to indicate that the removal of the private
stairway and other unpermitted development would raise potential legal challenges; that
the Conservancy “must” make every effort to incorporate the Lents existing
(unpermitted) private stairs; and that the Conservancy’s current 2010 Bionic plans
exceeded their easement rights and encroached onto the Lents’ private property rights.
●
A letter of September 25, 2015 (Exhibit 44). In this letter, the Lents stated that
they would consider a mutual settlement, but only with a “critically important predicate,”
that be able to develop a means of private beach access to replace the existing
unpermitted development before they would remove the unpermitted development from
the public access easement.
●
A letter of February 1, 2016 (Exhibit 46). In this letter, the Lents raised once
again the argument that the stairs were somehow approved by the Commission staff,
despite the multiple previous letters written by Commission staff debunking the
argument, and again offered the same points already discredited by Commission staff.
The letter also again tied removal of the private unpermitted development with a demand
for approval of a “permanent entitlement for a means for the occupants of the Property to
access the beach” before the Lents would remove the unpermitted development from the
public access easement.
●
A letter of April 18, 2016 (Exhibit 52). In this letter, the Lents again tied removal
of the private unpermitted development to a demand for preauthorization of some private
beach access stairs. The Lents also now also asserted that there was no public agency was
available to assume responsibility for the public easement or step forward to develop
public access there, despite that the Conservancy had accepted the easement in 1982 and
had developed with MRCA plans for an accessway at the location, which remained
frustrated by the ongoing presence of the unpermitted development.
●
A letter of June 17, 2016 (Exhibit 57). In this letter, the Lents again tied removal
of the private unpermitted development from the public easement to a demand for
preauthorization of new private beach access stairs and the receipt of a final permit for
the public accessway. The letter also stated that since 2007, the Lents have “continually
and vehemently denied” that their private stairway in the public easement was illegal
development.
We emphasize again, that many of these letters post-date the November 2014 settlement offer to
the Lents and the notification provided to them in that month that administrative penalties under
Section 30821 was applicable here. The Lents have had many opportunities to resolve this matter
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and halt the ongoing accrual of penalties, but have not done so. Instead, the Lents have
consistently rejected any removal of all the unpermitted development from the easement,
including their private beach stairs that substantially block the public easement. Their letters
have consistently stated that the Conservancy needed full permitted approval for a public
accessway plan before the Lents could enter into any discussions to remove the unpermitted
development from the easement.
In their most recent letter of June 17, 2016, the Lents finally indicated they could enter into
Consent Orders to remove all the unpermitted development (and assert they have previously
offered to do that). Although Commission staff and the Lents’ attorney discussed Consent Orders
in the end of 2015 that included removal of the unpermitted development, the Lents never agreed
to those Orders and repeatedly conditioned their agreement on several preconditions, including
prior receipt of full and final permits for the public accessway and approval of a new private
beach stairway. Commission staff have always offered to work with the Lents if they want to
apply for additional private development on their site, but compliance with their permit cannot
be conditioned upon and delayed until such other development proposals.
Until the Lents enter into a binding and enforceable agreement to remove the unpermitted
development and allow the public to construct a public accessway through the easement, the
unpermitted development still remains blocking the easement. As long as it remains, and as long
as the Lents continued to advance various legal arguments as to why that unpermitted
development should remain, the Conservancy is unable to proceed with public accessway
improvements here, given the legal and design uncertainties present. Even when the Lents finally
agreed to an approach for such an enforceable agreement, they continued to set various preconditions to the removal of what is unpermitted development, illegal under the Coastal Act.
Lastly, Commission staff have already considered that the Lents did not place the unpermitted
development, but that they have maintained it, in its balancing of culpability as one of the factors
in Section 30820(c) as discussed above in Section III.G. That balancing is reflected in a
recommended penalty that is significantly less than the allowable maximum here, but this fact
clearly is not an excuse for violation of the Coastal Act nor is it a defense to penalties under
30821.
2)
The Lents Are in Violation of the Public Access Provisions of the Coastal Act
To reiterate, the Lents refer to language in Section 30820 that enables a court to assess civil
liability for violations of the Coastal Act against someone “who performs or undertakes
development” language (Section 30820(a)(1)), or any “intentionally and knowingly performs or
undertakes the development” (Section 30820(b)). The Lents’ SOD asserts that they did not
perform or undertake the development at issue here, so no liability is appropriate here. (Lent
SOD, at 13.)
However, Section 30821 does not refer to persons who perform or undertake development, or
have any “intentionally and knowingly” requirements. The relevant language is Section 30821’s
statement that “a person, including a landowner, who is in violation of the public access
provisions of [the Coastal Act] is subject to an administrative civil penalty” (emphasis added).
Because the Lents maintain unpermitted development on their property in a public access
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easement, and in violation of a CDP condition for public access, they are a landowner in
violation of the public access provisions of the Coastal Act, as was discussed above in Section
III.G.
The Lents also assert that penalties under Coastal Act Section 30821 are not applicable because
they are not in violation of the public access provisions of the Coastal Act. According to the
Lents: “The Conservancy has not determined whether to develop the Easement. Until the
Conservancy makes such a determination, the Easement is closed to the public. Accordingly,
neither the Stairway nor the Alleged Additional Development interfere with the public’s right of
access to the Easement.” (Lent SOD, at 15.) 28 The Lents’ SOD also states that the Lents never
“blocked access to the easement.” The Commission notes three basic points demonstrate that
Section 30821 is applicable here.
First, in Section III.G above the Commission has already described how the Lents’ retention of
unpermitted development in a public access easement puts them in violation of the public access
provisions of the Coastal Act regardless of the status of the Conservancy’s accessway design. As
discussed more specifically there, the relevant CDP found that without the provision of public
access here, the development of the residence would violate Section 30211 and 30212 of the
Coastal Act and be inconsistent overall with the public access provisions of the Coastal Act. The
recorded document for the public easement here reiterated and expanded on that, noting that the
easement was necessary to ensure compliance with the Coastal Act sections 30210, 30211, and
30212. By maintaining unpermitted development within the required public easement and
hindering its use as an accessway, the recorded easement terms and the CDP condition are
violated, and therefore Sections 30210, 30211 and 30212 are violated. By maintaining
unpermitted development within and blocking a public access easement legally acquired and
recorded on the property and in violation of a CDP condition requiring public access, the Lents
are presently in violation of the public access provisions of the Coastal Act. Therefore, the
ongoing retention of the development and the refusal to remove the development over a period of
at least eight years, are violations of the public access provisions of the Coastal Act.
Second, the Lents’ argument disregards the Conservancy’s long efforts and evident
determination to open this easement for public access, as well as how their long refusal to
remove the unpermitted development from the Conservancy’s easement has impaired the
Conservancy’s ability to develop public access here. The Conservancy has long sought to
develop the easement here, which has also been made clear to the Lents on multiple occasions
(see, for example, staff’s letters of Feb. 7, 2014 (Exhibit 30) and Dec 22, 2014 (Exhibit 39)). 29
28

In this section of their SOD, the Lents argue that no 30821 penalties are applicable based on a distinction between
the facts of this case and those in Ackerberg v. California Coastal Commission (Cal. Ct. App., Aug. 27,2012,
235351). Whether Ackerberg involved similar facts or not, the court in Ackerberg did not discuss the applicability of
Section 30821, whether violations of certain public access provisions are at issue here, or balance factors under
Section 30820 to determine a penalty amount. Ackerberg predated the enactment of Section 30821.
29
The Lents also argue here at several times that, “the Conservancy even discussed proposals incorporating the
Stairway into the Easement development.” It is unclear if this is true; the Lents offered no factual evidence of this,
and there is no apparent means by which the existing development could be retained and a public accessway
constructed. Even if the Conservancy, in an attempt to encourage a resolution here, offered to attempt to incorporate
a new private egress for the Lents into a public accessway, this does not change the fact that there is unpermitted
development in the easement and it is hindering the Conservancy’s development of public access. Indeed, that the
Conservancy felt the need to undertake additional steps to gain resolution of this matter only further demonstrates
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The Lents’ SOD assumes a legal right to place unpermitted and illegal development in an area
set-aside for public access until such time as the easement holder has some official and final
development proposal in place and all related entitlements in hand. 30 To the contrary, the
ongoing presence of the encroachments and the uncertainty those encroachments present has
forced the Conservancy to spend significant additional funds and a significant part of their
planning budget to date on addressing the various problems of the encroachments. These public
funds could have been spent on the actual construction of the public access here, or on other
public access projects in the state, and instead have been essentially wasted on the issue of the
encroachments. As discussed above and as reflected in the letter to Commission staff from the
Conservancy and MRCA, the unpermitted development in the Conservancy’s easement has
materially interfered with their ability to use and develop their vertical public access easement
(Exhibit 59). As stated in that letter, the Conservancy has sought to develop this accessway for
decades, and but for those encroachments in their public easement, the public access
improvements the Conservancy and MRCA has long been working to develop at this easement
would already exist and public access at Las Flores Beach would be open. The Conservancy and
MRCA do not know when, or how, or to what extent the encroachments will be removed, and
therefore are unable to effectively plan and develop a design solution for public access here. As
documented here, and in the Conservancy/MRCA letter, the Lents have also repeatedly asserted
various legal challenges and substantive challenges to the removal of the encroachments and the
inclusion of this site in the Conservancy’s public access plans for Malibu, including letters of
2013 and 2015 to the Conservancy that indicated potential litigation over the easement with the
Lents.
In their SOD and recent letters, the Lents imply they have always cooperated with the
Commission and the Conservancy and have recognized the presence of the public’s easement.
The Lents claim in their SOD that they “always allowed the Conservancy to access the Easement
so as to development [sic] it, which the Conservancy never did,” and that they “never acted in
violation of an existing coastal development permit.” (Lent SOD, at 16.) These statements
completely ignore multiple notice letters informing the Lents that the maintenance of
unpermitted development in a public access easement was a violation of their CDP and the
Coastal Act. These statements also completely ignore a long, documented history of their refusal
to remove all the unpermitted development from the public access easement, which has
precluded and impeded the Conservancy’s ability to develop their easement for public access
here. This last point is additionally documented in the Conservancy’s letter to Commission staff
which clearly explains that the Conservancy has long desired to open this easement for public
access and that but for the ongoing presence of the encroachments and the refusal of the Lents to
remove the unpermitted development from their easement, this easement would already be
developed. As the Conservancy and MCRA wrote in that letter: “We can confidently say that the
Conservancy would have pursued public access improvements over its public access easement at
that the development was impacting their public development of the easement, a fact reflected in their joint letter to
Commission staff (Exhibit 60).
30
In Ackerberg v. California Coastal Commission, the landowner also argued that it was premature to conduct
Commission enforcement proceedings when the public access easement was not yet ready for development. The
court rejected that argument as a “non sequiter.” The court said that although Ackerberg was allowed to use the
easement before it was opened, she was not free to construct unpermitted development there, and it was appropriate
for the Commission to take enforcement action. (Super. Ct. L.A. County, July 5, 2011, No. BS 122006), Statement
of Decision, at p.17, affirmed on appeal (Aug. 27, 2012, B235351)[nonpub. opn.] (Exhibit 66, Exhibit 64).
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20802 PCH if that easement had not had serious encroachments and a seemingly unwilling
landowner who would not remove the encroachments except through legal action.” (Exhibit 59)
3)
Liability for Subsequent Property Owners
As indicated above, the Lents, through both their actions and inaction, have affirmatively
violated the public access provisions of the Coastal Act, thus subjecting them to the imposition
of administrative penalties at issue here, under Section 30821. That renders their arguments
about passive subsequent property owners irrelevant. However, even if this were merely a case
of a party buying property that contained a violation and taking no further action, and even if
Section 30821 were not at issue, case law predating the adoption of 30821 (which became
effective in 2014) supports the imposition of liability on such subsequent property owners
generally, as explained below.
Initially, it is “well established that the burdens of permits run with the land once the benefits
have been accepted.” (Ojavan Investors, Inc. v. California Coastal Com. (1994) 26 Cal.App.4th
516, 526; Rossco Holdings Inc. v. State of California (1989) 212 Cal. App. 3d 642, 654-655.) 31 It
is also the case that the responsibility for violations that are extant attaches to the land and apply
to landowners regardless of whether they actually performed the original work or not. (Leslie
Salt Co. v. San Francisco Bay Cons. and Dev. Com. (1984) 153 Cal.App.3d 605, 617-622.) In
Leslie Salt Co., the California Court of Appeal considered language very similar to that in the
Coastal Act, from the statute governing the Bay Conservation and Development Commission, a
sister agency to the Commission with similar authority to issue an order to any person that “has
undertaken, or is threatening to undertake, any activity” without the necessary permit or in
violation of a permit. (Leslie Salt Co. at 612; see also, Section 66638 of the McAteer-Petris Act;
Section 30810 of the Coastal Act.)
The court in Leslie Salt Co. found that the subsequent property owners were subject to strict
liability for the violations even if they did not perform the actual development. Leslie Salt Co.
recognized that an inability to pursue enforcement actions against landowners, who were not
proved to have placed the development, would frustrate the purposes of the act and would
diminish the incentive for landowners to keep their properties in compliance with the act. (Leslie
Salt Co. at 617.) Therefore, the court of appeal found that act of undertaking development under
the statute included those “who even passively countenances the continued presence” of a
violation. (Id. at 618.)
Although Leslie Salt Co. did not involve the direct application of penalties against the violator, it
did subject the property owners to the potential for penalties of up to $6,000 per day if the
violation persisted and the court noted that relevant sanctions for violation of Section 66638
included potential penalties. (Ibid.) Leslie Salt Co. recognized that the McAteer-Petris Act is like
the California Coastal Act and is the type of environmental legislation that reflects the power of
government to regulate public nuisances. (Ibid., citing CEEED v. California Coastal Zone
31

The California Court of Appeal recently considered this issue in a 2015 case in which plaintiffs challenged
conditions for public access from a 1979 CDP and found that because the plaintiffs had accepted the benefits of the
permit, they must also comply with the burdens of that permit, including the requirement to provide public access.
Kretowicz v. California Coastal Commission (2015, Cal. Court of Appeal, 4th Appellate Dist., 1st Div., [nonpub.
opn.]).
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Conservation Com. (1974) 43 Cal. App.3d 306, 318.) As such, “Liability for a public nuisance
may result from the failure to act as well as from affirmative conduct;” and liability (including
criminal penalties) may attach to those who “failed after a reasonable opportunity to take
reasonable steps to abate the condition or to protect the affected persons against it.” (Id. at 62021 (citing, Rest.2d Torts, § 839).) Leslie Salt concluded that: “whether the context be civil or
criminal, liability and the duty to take affirmative action flow not from the landowner's active
responsibility for a condition of his land that causes widespread harm to others or his knowledge
of or intent to cause such harm but rather, and quite simply, from his very possession and control
of the land in question.” (Id. at 622.)
In this case, the Lents are enjoying the benefits of the permit, without which their residence
would not exist, and they therefore are also responsible for ensuring that the conditions of that
permit are satisfied. They are therefore responsible for violations on the property that exist
because of failures to comply with the terms of that permit and/or the Coastal Act. Because the
violations are a continued presence on the property, the Lents remain subject to remedial action
under the Coastal Act’s enforcement authority. Civil and administrative penalties continue to be
appropriate against those who maintain property on which development in violation of the
Coastal Act has occurred.
The Lents cite to California Coastal Com. v. Adams to support their position that a subsequent
property owner is not liable for prior coastal act violations. (1995, 46 Cal. Rptr.2d 545, opn.
ordered nonpub. Dec. 7, 1995.) However, the court in Adams stated its decision was limited to
the liability under the Coastal Act of a lender that secured the loan with a coastal property
without actual knowledge of the violations, and did not “consider the implications of a successor
owner’s actual knowledge of unlawful development.” (Id. at 548.) In this case, the Lents have
had actual knowledge of the unlawful development since at least 2007, and at least constructive
knowledge from the date of purchase, since the easement is in their chain of title. In addition,
that decision and the language relied on by the Lents was unpublished, and therefore not
controlling or applicable for reliance thereon. Moreover, the Court of Appeal has also reached
the opposite conclusion in another unpublished decision, finding that liability for prior violations
did attach to subsequent property owners. (California Coastal Com. v. Alves, (1986) 222
Cal.Rptr. 572, 589 [nonpub. opn.] (“Since violations of the Act are continuing in nature and
persist until cured or otherwise abated [citation omitted] even those who . . . acquire property
which has been developed without legal sanction from the Commission, take such property
subject to remedial action curative of violations of the Act. . . . Civil fines and exemplary
damages continue to be appropriate penalties against those who knowingly maintain property
which has been developed in violation of the Act.”) (citing to CEEED v. California Coastal Zone
Conservation Com. (1974) 43 Cal.App.3d 306, 318).)
Outside of their SOD, the Lents also argued that a superior court case, Revell v. California
Coastal Com. (Super. Ct. L.A. County, May 7, 2010, BS101304) is applicable here. (See, e.g.,
Exhibit 57 (Lents’ letter of June 17, 2106).) As a superior court case, the decision there is not
binding here. The case also concerned the application of penalties under Section 30820 not
30821, which, as discussed above, is not before the Commission in this Section 30821 matter.
Moreover, the case is factually distinct from our current matter in several important regards. In
Revell, the original permit had required the property owner to construct a set of beach access
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stairs, and the owner submitted plans for the stairs that were approved by Commission staff in
1986, but the stairs were never constructed and instead the prior owners installed a private
stairway and locked gate. In contrast to this matter, the Commission sent notices of the violation
a year after the Revells purchased the property and the owners agreed to resolve the violation and
provide access. The primary dispute in Revell was the cost of building the required stairway,
with the owners arguing they could build the public stairs as originally approved in 1986, or pay
an estimated equivalent sum for the construction of those stairs, and the Commission seeking an
updated, staircase plan to comply with current conditions which was more expensive. The court
ruled that the Commission could not now require the Revells to change the staircase plans in a
way that substantially increased the burden compared to the stairs approved in 1986. The court,
however, did find that the Revells were in violation of the Coastal Act, even though they
themselves did not place the unpermitted development, and upheld issuance of the orders. The
court even upheld the issuance of civil penalties in Revell, relying on the reasoning in the Leslie
Salt case, because the Revells did “passively countenance[] the continued presence of the
violation.” (Revell at 9.) Thus, the case upon which the Lents rely actually shows that subsequent
owners are liable for violations on their property. However, the superior court made a factual
finding under Section 30820(b) that the Revells did not “intentionally and knowingly” perform
unpermitted development and thereby limited the application of penalties against the Revells.
Importantly, the court in Revell based its holding on its factual conclusions that the Revels did
not know of the violations, had promptly agreed to provide the stairs as approved in 1986, and
had readily agreed to remove the unpermitted development: “removal of the stairway and
unpermitted develop[sic] was not an issue.”(Revell at 14.)
In contrast to Revell, in this matter almost nine years have passed, during which the Lents have
knowingly and intentionally offered multiple, repetitive legal and substantive challenges to
compliance with the Coastal Act and removal of the unpermitted development is clearly an issue.
Moreover, unlike Revell, this matter involves access to a beach where access is currently
nonexistent and an area where access is extremely limited; and this matter also involves the issue
of private financial gain from the Lents’ refusal to comply with the Coastal Act. Finally, we
again emphasize that the Revell case predated the enactment of, and therefore did not address,
Section 30821, in which the legislature reemphasized the importance of protecting access under
the Coastal Act, and set different standards for the application of penalties. In this regard, Revell
is not just factually inapposite, it is substantially irrelevant.
Defense Response Three: Equitable Theories Do Not Preclude the Removal Of unpermitted
development From the Easement or the Imposition of Penalties
A.

Estoppel

The Lents’ Asserted Defense
The Lents assert in their SOD that the Commission is barred from demanding removal of the
unpermitted development based on the legal doctrine of judicial estoppel. The Lents argue that
the Commission should be estopped from requiring the removal of the unpermitted development
because they allege that: 1) the Conservancy and the Commission knew of the development in
1993; 2) the two agencies told the Lents and prior owners the development could remain; 3) the
Lents did not know the development was illegal, and 4) they relied on Commission and
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Conservancy staff statements that they could maintain the unpermitted development in
purchasing the property. Therefore, the Lents assert, “the Commission and Conservancy are
estopped from seeking the removal of the Alleged Additional Development until such time that
the Easement is developed for public use.” (Lent SOD, at 11-12.) The Lents also raised estoppel
in letters of August 2, 2011 (Exhibit 28) and April 30, 2014 (Exhibit 33).
Commission Response
For a court to apply the judicial doctrine of estoppel, multiple elements must be satisfied. Those
elements are not met in this case. Estoppel is also not applied against a government entity except
in the most extraordinary cases of injustice. We also note that judicial estoppel is not relevant to
the administrative actions pending before the Commission in this action. It is an equitable
doctrine that may be exercised by a court of law, and is not a defense for the Commission to
apply in deciding its ability to exercise its authority to issue a Cease and Desist Order or impose
an administrative penalty.
Commission staff have also already addressed estoppel arguments raised by one of the Lents’
prior counsel. Commission staff responded to this argument at length in a letter of February 7,
2014, which substantially covers the issue raised here as well (Exhibit 30). The Commission
adopts the position taken by its staff in that letter. Nonetheless, we will briefly review again the
elements of judicial estoppel in the context of the arguments put forth in the Lents’ SOD form.
Whether estoppel could be applied against an enforcement action of the Coastal Commission
under judicial review was discussed by the California Court of Appeal in Feduniak v. California
Coastal Comm. (2007) 56 Cal.Rptr.3d 591. In Feduniak, the plaintiffs also argued they were
“innocent purchasers,” who did not know of the violations at their time of purchase (Id., at 616),
and should not now responsible for the Coastal Act violations arising from non-compliance with
a CDP’s easement and deed restriction conditions. The court of appeal rejected arguments that
Commission inaction over a violation that had existed for eighteen years gave rise to an estoppel
claim against the Commission and found that there was a strong public interest in eliminating
unpermitted development and protecting the Commission’s ability to enforce its CDP conditions.
Although the Feduniaks would, the court allowed, suffer a loss in their enjoyment of their
property, that loss did not estop the Commission from enforcing the Coastal Act. (Id., at 617.)
Summarizing existing case law, that court identified four elements, all of which must be present
for estoppel to be applied: “(1) the party to be estopped must be apprised of the facts; (2) he must
intend that his conduct shall be [sic] acted upon, or must so act that the party asserting the
estoppel had a right to believe it was so intended; (3) the other party must be ignorant of the true
state of facts; and (4) he must rely upon the conduct to his injury.” Where even one of these
requisite elements is missing, estoppel does not apply. (Id., at 601.) Additionally, estoppel may
only be applied against a government agency in extreme cases, and when doing so, estoppel
against the government requires an additional finding beyond the four elements listed above: that
(1) estopping the agency would not nullify a strong rule of policy adopted for the public's benefit
and (2) if the estoppel were denied, the injustice to the party claiming the estoppel would
outweigh, and therefore justify, “any effect upon public interest or policy that results from
estopping enforcement of the Commission’s orders.”(Id., at 610, citing City of Long Beach v.
Mansell (1970) 3 Cal.3d 462, 496-97.) In land use cases, the court also noted, such as is the case
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when the Commission is involved, the burden to show estoppel is higher still and will only
applied in the “the most extraordinary case where the injustice is great and the precedent set by
the estoppel is narrow.” A party attempting to show estoppel against a government agency in a
land use context “faces daunting odds” and, “[c]ourts have severely limited the application of
estoppel in this context.” (Feduniak, at 611, citing Toigo v. Town of Ross (1998) 70 Cal. App.4th
309, 321; Smith v. County of Santa Barbara (1992) 7 Cal.App.4th 770, 775.) 32
None of the four elements has been met here, and in addition, The Lents cannot show that this is
an extraordinary case justifying estoppel against a government agency acting in its land use
regulation capacity.
Reliance
In this case, we must turn to the fourth element of estoppel of reliance first, as the Lents’ reliance
argument informs how the other elements should be analyzed. The Lents argue that they relied
on Commission’s statements that allegedly allowed the unpermitted development to remain in
the easement when they purchased the property: “The Lents relied on these statements when they
purchased the Property.” (Lent SOD, 11.) Therefore, analysis of the other estoppel elements,
such as intent and knowledge, also turns on the facts at hand when the Lents purchased the
property in 2002. Before turning to other elements, then, we first address the contention in the
Lents’ SOD that the Lents relied on Commission and the Conservancy statements when they
purchased the Property, believing the unpermitted development in the public easement was
permissible. (Lent SOD, at 11, 12.)
The statements the Lents allege that they relied were in 2007 and 2010. The Lents allege
Commission staff told them in 2007 that the unpermitted development “needed to remain” in the
easement until the accessway was ready for development, and told them in 2010 that they “must”
keep the development in place. (Lent SOD, at 3:16-28, 11:8-12.) The Lents claim that these
statements were made orally, and they presented no documentary evidence to support this claim.
There are no record of such statements in any of the lengthy record in this matter, including the
various letters written over time. Conversely, the Commission staff members alleged to have
participated in those conversations (Lisa Haage and Aaron McLendon) deny having made any
such statements. 33 Moreover, any such statements would be in direct conflict with Commission
staff’s express and written goal of removing the unpermitted development from the easement and
securing compliance with the Coastal Act and the long history of correspondence in this matter.

32

The court of appeal in Kretowicz also recently rejected estoppel in the context of the Commission’s failure to
bring an enforcement action over a period of 22 years, from 1979 to 2001. Kretowicz v. California Coastal
Commission (2015, Cal. Court of Appeal, 4th Appellate Dist., 1st Div., [nonpub. opn.]).
33
The Lents also claim that the Conservancy made similar statements (Id. at 10-11). Yet they provide no record of
any statements from the Conservancy that they could keep the unpermitted development. As discussed above, the
1993 Conservancy letter does not appear to have been known to the Lents when they purchased the property, and
that letter specifically identified blockage of the easement as a violation, which only could be allowed temporarily
through a formal, binding agreement. The quotes from that letter do not say that the owner may retain the
unpermitted development or that it must remain. Moreover, even if these statements included a directive or
allowance from the Conservancy, which they don’t, the Commission would not be bound by the Conservancy’s
statements, and precluded from enforcing permit conditions.
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The Lents then make the bizarre assertion that they “relied on these [alleged] statements when
they purchased the Property.”(Id. at 11:16 and 12:12) 34 However, given that the Lents purchased
the property in 2002, it is factually impossible they relied on commission statements of 2007 and
2010 when making that purchase. Indeed, the Lents’ own declaration attached to the SOD form
indicated that they did not have any contact with the Conservancy or the Commission until 2007,
and there is no record of Commission statements to the Lents before that date. Clearly, the Lents
could not have relied on statements made in 2007and 2010 when making a purchase in 2002.
The Conservancy did send a letter in 1993 to the prior owners concerning the violation.
However, in the same declaration cited above, the Lents do not indicate any knowledge of that
letter, and state that they had no knowledge the development on the property violated any laws,
which would necessarily mean they were unaware of the 1993 letter from the Conservancy, as
that letter specifically stated that the development violated the terms of the state’s easement.
They cannot simultaneously rely on a letter as purportedly giving them assurances, and also deny
that they were unaware of its content, which specifically identified the development as violations
of the easement. Therefore, it is simply incorrect to state that the Lents “relied” on statements
from Commission or Conservancy staff when they purchased the property.
In addition, the 1993 letter specifically requested that the property owner “remedy this
violation,” which it could do by removing the development blocking the easement, or by entering
into an agreement with the Conservancy to temporarily allow the development to remain while
the easement was officially closed and to give full access to the Conservancy. The owners at the
time never responded to this letter, and never entered into such an agreement, nor have the
Lents. 35 Such an agreement is vital for the Conservancy because without one it cannot know the
Lents would not present numerous substantive and legal challenges that would complicate and
render more expensive efforts to develop the easement for public use. This point is documented
in the Conservancy’s letter of June 6, 2016 (Exhibit 59). The Lents cannot have relied on the
Conservancy letter as somehow excusing the violation, both because it said precisely the
opposite and because no agreement was ever entered into and the property was still in violation
of the easement terms. Additionally, the Conservancy’s letter would not create evidence of a
claim of reliance against Commission statements in an estoppel claim, as the two agencies are
separate and distinct. This Commission cannot be bound by the actions of other agencies.
(Feduniak at 605-606.)
Although not raised in the SOD form, we address the potential that the assertion the Lents “relied
on these statements when they purchased the Property” refers not to an actual statement, but to
the Commission’s lack of enforcement action prior to their purchase in 2002. In this regard,
Commission inaction does not form a basis for reliance under estoppel. The court in Feduniak
specifically rejected regulatory inaction as a basis for estoppel in a discussion under the element
of intent. As quoted above, the Feduniak court found that the Commission delays in enforcement
34

The Lents write: “Both entities told the Property owner that such Alleged Additional Development could remain
on the Property until the Easement was developed for public access. The Lents relied on these statements when they
purchased the Property . . . .”
35
In January 2016, 23 years after the Conservancy’s letter, the Lents did provide a key to a modified gate across the
Conservancy’s easement. Presumably, this key may allow Conservancy staff to visit the site, yet it no way provides
for public access at the site. Because the Lents still refuse to remove the unpermitted development from the
easement, the key does not aid in developing public access here. Moreover, given the drop from the street to the
Lents’ private decks, how the Conservancy is able to access the site is unclear.
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might “reflect bureaucratic, budgetary, or personnel limitations on enforcement,” and found that
it was unreasonable for the property owners to rely on Commission inaction for the estoppel
claims or “to believe there would be no future enforcement action.” (Feduniak at 607.) Finally,
the court in Feduniak held that there is no support for the proposition that the Commission “owes
a duty of care to future property buyers to regularly monitor property for easement violations so
as to prevent them from buying property that is in violation of applicable restrictions.” (Id. at
603.) Moreover, the public easement was on the chain of title to the property, as well as its
location on the eastern property side, so a proper title search would have revealed the easement,
and it should have been clear that the development was in a public easement. This once again
demonstrates the Lents were on constructive notice and undercuts their argument that they relied
on Commission statements that it was permissible to retain unpermitted development.
Other elements of Estoppel
Knowledge
As to the first element of estoppel, knowledge, the Lents assert: “the Conservancy and the
Commission knew of the existence of the Alleged Additional Development at the Property since
1993.” The Lents make much of the Commission’s purported knowledge of the violation as a
distinguishing feature from the discussion of estoppel in Feduniak. However, this statement is
factually incorrect as to the Commission. The Commission did not learn of the violation until
sometime in 2002, about the time the Lents bought the property. The Lents’ estoppel claim rests
on their reliance on Commission statements when they purchased the property in 2002, yet the
Commission had only just begun to investigate the potential violation. Moreover, as Commission
staff wrote in a February 7, 2014 letter, the Commission did not have actual knowledge of the
full extent to which the unpermitted development on the Lent property intruded onto the vertical
access easement until an actual easement survey could be completed, which did not occur until
March 3, 2008. This survey was the first document showing that the stairs and other unpermitted
development physically blocked the easement. Early investigations were from the street level of
Pacific Coast Highway, and although portions of the stairs could be seen, only the gate could be
identified as clearly blocking the public’s easement. Staff’s February 7, 2014 letter also
demonstrated how the Conservancy’s potential knowledge of the violations prior to the
Commission’s knowledge in 2002 cannot be attributed to the Commission for purposes of
estoppel as the two are separate agencies (Exhibit 30).
Intent
As to the second element of estoppel, intent, the Lents’ SOD does not address the issue of intent
and instead merely argues that Commission and Conservancy staff told the Lents they “were
allowed to” keep the unpermitted development until the Conservancy was ready to develop the
easement for public use. (Lent SOD, at 10-11.) This is factually incorrect, both as of 2002, when
the Lents aver they relied on those statements, and subsequently in 2007 and 2010. Commission
staff never made statements that the unpermitted development should or must remain in place
until such time as the accessway was developed, and such allegations are contradicted by the
record, including multiple letters written by Commission staff in 2007 and since 2013 seeking
the removal of the unpermitted development.
Moreover, as set forth in Feduniak, the question under this element is whether the Commission
intended, or it is reasonable to assume it intended, others to take the relevant action based on its
63

CCC-16-CD-03/CCC-16-AP-01(Lent)
regulatory inaction. Here, there is no basis on which to infer that the Commission intended the
Lents to be able to purchase the property with a belief they were immune from Coastal Act
liability for existing violations or would be able to leave existing Coastal Act violations in place.
In Feduniak, the court rejected the idea that the long-standing presence of unpermitted
development and the Commission’s regulatory inaction could be inferred as intent to make the
property owners undertake some action. The court also cited to a more general principle that the
mere failure to enforce a law should not estop the government from subsequently enforcing it,
and therefore, the failure of the Commission to bring an enforcement action did not estop it from
bringing an enforcement action in the future. Id. at 607-608. Clearly, the same analysis would
apply here.
Ignorance
As to the third element of estoppel, ignorance, the Lents argue that they had no knowledge the
development was unpermitted or that blockage of the public’s easement were violations of the
Coastal Act and the CDP for the residence. However, the Lents had at least constructive
knowledge, if not actual knowledge, of the easement and its location as far back as at the time of
purchase. The unpermitted development here conflicts with a legally recorded easement on the
property, which was on the title to the property when the Lents purchased the property in 2002
(See, e.g., Exhibit 63). The recorded documents for this easement also incorporated Coastal
Development Permits that documented existing CDP conditions for public access that ran with
the permit for this property. 36 Lastly, the Lents have had notice of the violations at least since the
Commission sent notice letters in 2007, and since at least 2009, they have also been aware that
the stairs specifically were a violation of the Coastal Act. Yet, the Lents have refused to resolve
the violation, remove the unpermitted development, and open the easement for the Conservancy
to develop an accessway for public use.
Estoppel against a government agency
Finally, as stated above, estoppel against a government agency requires an additional finding
based on a balancing of the injustice to the party asserting estoppel, if the estoppel is denied,
against public policies at stake; and, in addition, given the public policies at stake in the land use
context, the courts have recognized that estoppel in such cases is “severely limited” in
application, “faces daunting odds,” and is limited to the “most extraordinary case” of injustice.
(Id., at 610-611.) Significantly, the court in Feduniak recognized that the application of estoppel
in these contexts could be used as a vehicle to weaken the enforceability of permit conditions and
circumvent the normal procedures for challenging such permit conditions. (Id. at 615-616.)
As discussed above, the Coastal Act reflects a strong rule of public policy for regulating
development in the Coastal Zone and enforcing the Coastal Act and the terms of existing CDPs.
Under the Coastal Act (see, e.g., Section 30001.5(c)), protecting and maximizing public access
to the coast is also a fundamental public policy goal of the state. The California Court of Appeal
has also recently recognized that a core principle and basic goal of the Coastal Act is to
maximize public access to the coast. (City of Dana Point v. California Coastal Com. (2013) 217
36

In contrast, in both Feduniak and Kretowicz v. California Coastal Commission (2015, Cal. Court of Appeal, 4th
Appellate Dist., 1st Div., [nonpub. opn.]), discussed above, the easement was not recorded in the title of the
property, arguably providing facts much closer to satisfying the intent requirement, and yet the courts in both cases
found against the application of judicial estoppel.
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Cal.App.4th 170, 185.) The California Supreme Court has also rejected estoppel against the state,
and held that “there is a clearly enunciated public policy in this state in favor of allowing public
access to shoreline areas. [citations omitted] To allow the raising of an estoppel to defeat the
claim of public right here involved would be manifestly contrary to this policy.” (County of Los
Angeles v. Berk (1980) 26 Cal.3d 201, 222.)
The Court of Appeal acknowledged in Feduniak that there were costs to the property owners in
complying with the Commission’s enforcement action, as there would be here, but it held that
the individual loss of enjoyment did not outweigh the public’s strong interest in eliminating
ongoing unpermitted development and maintaining the Commission’s ability to enforce on
existing and future easement and permit conditions, which would also extend to securing
compliance with the terms of a public access easement. 37 (Feduniak at 617.)
Thus, even if the Commission had knowledge of the violation before the Lents purchased the
property, which it did not, that would not, by itself, compel application of an estoppel where the
public interests at stake here far outweigh the Lents’ private interests. 38 As in Feduniak,
“estopping the Commission because of its prior regulatory inaction would nullify otherwise valid
restrictions adopted for the public benefit for as long as the [the Lents] own the property;” and
“applying estoppel because of regulatory inaction could undermine the Commission's ability to
enforce existing and future permit restrictions on property along the entire coast.” (Id. at 614.)
In sum, although estoppel is not really a defense or an issue for the Commission to review, and
the Commission has no authority to estop itself, the Commission has considered the four
elements of estoppel, the facts at hand, the arguments by the Lents, and the importance of
considerations of public policy in finding estoppel, and we find no factual or legal basis for
estoppel as a defense to our instant action or our ability to issue a Cease and Desist Order or to
impose administrative penalties.
B.

Laches

The Lents’ Asserted Defense
The Lents offer in their SOD a second theory based on an equitable judicial doctrine, to allege
that the “stairway is permitted.” The Lents’ argument here relies on the legal doctrine of laches,
which they state precludes the Commission from claiming that the stairway is not permitted
(Lent SOD, at 7-9), and we should thereby treat the stairs as having been authorized. The Lents
37

The court stated: “individual loss of enjoyment cannot outweigh the public's strong interest in (1) eliminating
ongoing unpermitted development . . ; (2) . . . ; and (3) protecting the Commission's ability to enforce existing and
future easement and permit conditions.”
38
For instance, in the recent unpublished case of Kretowicz v. California Coastal Comm. (September 28, 2015,
D066072) [nonpub. Opn.] the Court of Appeal rejected estoppel and laches claims based on an argument that the
Commission knew of a Coastal Act violation and failed to take enforcement action for 22 years. Citing Feduniak,
the court stated that “We do not perceive Commission's ensuing inaction as knowingly assenting to the violation or
indicating an actual intention to give up its rights.” The court also stated that: “Commission's knowledge of the
violation does not by itself compel application of an estoppel against against [sic] it where the public interests at
stake outweigh the Kretowiczes' private interests. In view of the authorities discussed above, we conclude this case
does not come close to the exceptional circumstances necessary to apply an estoppel against Commission.”
Kretowicz presented a claim even closer to an equitable than this one, as the easement in question had not even been
officially recorded – here the easement was on the title to the property.
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argue laches is applicable because the Commission waited more than thirty years to bring an
enforcement action, the original owners and the architect passed away during that period, and
there is no nullification of a public policy. The Lents also raised laches in a letter of August 2,
2011 (Exhibit 28) and staff responded in their letter of February 7, 2014 (Exhibit 30).
Commission Response
The Lents argue laches should be applied to justify their retention of unpermitted development
that blocks a public access easement and violates the Coastal Act. For a court to apply the
equitable doctrine of laches, certain elements must be met, which are not met in this instance. As
in estoppel, courts will also not apply laches against a governmental entity when it is acting to
carry out public policies, except in the most extraordinary cases. Also, as in estoppel, laches is
also an equitable defense that is relevant to judicial proceedings, and therefore does not go to the
question of Commission action in a Cease and Desist Order or a defense capable of negating the
Commission’s findings in support of the instant actions.
The potential applicability of laches to the Coastal Commission specifically was also discussed
and rejected by the California Court of Appeal in Feduniak v. California Coastal Comm. (2007)
56 Cal.Rptr.3d 591, 617-618. As shown above, Feduniak also involved alleged innocent
purchasers of a property after a long period of an existing violation. The Court of Appeal
invoked a prior court’s description of laches as “an equitable defense based on the principle that
those who neglect their rights may be barred from obtaining relief in equity,” and it quoted that
prior court’s statement that laches “requires unreasonable delay plus either acquiescence in the
act about which plaintiff complains or prejudice to the defendant resulting from the delay.” (Id.
at 617, quoting Bakersfield Elementary School Teachers Assn. v. Bakersfield City School District
(2006) 145 Cal.App.4th 1260, 1274.) In this matter, there has been no unreasonable delay, the
Commission has not acquiesced in the retention of the unpermitted development, and the Lents
have suffered no prejudice because they have been able to retain an unpermitted private beach
stairway in a public access providing private beach access that also supported further commercial
rental profits for the Lents. Moreover, the Court of Appeal also found that, like estoppel, laches
is not available where it would nullify an important public policy. (Id. at 618.) Clearly, here even
more than in Feduniak, the Coastal Act policies protecting the public’s right to get access to the
coast qualify as “important public polic[ies].”
This staff report will now offer a detailed rebuttal to the Lents’ laches argument. Following the
Feduniak court’s holding, to find latches against a governmental entity, there are three elements
which must be found: 1) unreasonable delay; 2) acquiescence in the act or prejudice to the
defendant resulting from the unreasonable delay; and 3) that no public policy will be nullified by
the application of laches.
1.
There has been no unreasonable delay
The Lents argue that there has been unreasonable delay in the Commission enforcement action
that justifies keeping unpermitted development that blocks a public access easement, because
“the Commission delayed over three (3) decades in bringing this enforcement action” and they
claim that the Commission and the Conservancy knew of the stairway in the easement since
1993 but failed to bring an enforcement action. (Lent SOD, at 7, 8.) In addition to reaching a
flawed legal conclusion, this statement is factually incorrect. Although the Conservancy did
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inspect the easement in 1993 and determine that some development was blocking the easement,
the Commission did not know of the unpermitted development until approximately 2002, at
which time it opened a violation file and began the investigations that led ultimately to the
Commission’s 2007 NOV and its Notice of Intent letter (“NOI”) announcing its intent to
commence formal enforcement proceedings. 39 Moreover, it should be noted that the unpermitted
development, including a fence at the property line, precluded a full view of the property and a
full survey of the unpermitted development there.
As to the legal theory they rely upon, the court of Appeal in Feduniak specifically addressed and
rejected the very assertion that the timing of a Commission enforcement action would constitute
unreasonable delay or acquiescence for purposes of a laches argument. In that case, the
development was placed in 1983 and the Commission took no enforcement action until 2003.
The court held that the lack of Commission action for those 20 years did not amount to
“acquiescence” or an “unreasonably delay” sufficient for a laches defense. One of the reasons for
that was that the Commission was not aware of the nature or scope of the violation for most of
that time, and the court only assessed delay from the time the Commission did become aware of
the issues. See Feduniak at 617 (“the Commission did not ‘acquiesce’ in the easement violation
that it did not know about before 2002; nor did it unreasonably delay enforcement of the
easement thereafter.”). As indicated above, it is similarly true here that the Commission was not
aware of the nature or extent of the violation for many years after 1993, and the Commission did
not delay once it became aware. Moreover, in the similar context of estoppel, described in more
detail below, the Feduniak court rejected the estoppel claim, and found that the “the
Commission’s apparent inaction could just as well reflect bureaucratic, budgetary, or personnel
limitations on enforcement,” and that it was unreasonable for the property owners to rely on
Commission inaction for the estoppel claims or “to believe there would be no future enforcement
action.” (Feduniak at 607.) As the Court in Feduniak found, considerations relevant to estoppel
are applicable to laches. (Feduniak at 617-618; People v. Department of Housing & Community
Dev. (1975) 45 Cal. App.3d 185, 196; County of Los Angeles v. Berk (1980) 26 Cal.3d 201, 222.)
Therefore, according to the case law addressing these issues in the context of the Coastal Act the
Commission’s inaction, both for the time it had no knowledge of the violation, and for the
inaction after it learned of the violation from 2002 to 2007, do not constitute an unreasonable
delay or acquiescence.
2.
No Acquiescence
As stated directly above, under Feduniak the Commission’s failure to bring an enforcement
action is not an indication that the Commission has acquiesced to the unpermitted development
or acquiesced to the retention of development that violates the Coastal Act. As stated above, the
39

The Lents also argue that there was unreasonable delay because the Commission’s 2007 NOI only referenced the
presence of the gate and fence, and did not mention the stairway, even though the Conservancy noticed the stairway
in its 1993 inspection. As we wrote in our letter of February 14, 2014: “Here, the Commission did not have actual
knowledge of the full extent to which the unpermitted development on the Lent property intruded onto the vertical
access easement until an actual easement survey could be completed, which was March 3, 2008.” Our letter of
February 14, 2014 also gave multiple specific examples from the 2007 NOI that demonstrated that the Commission
was generally concerned with, and the violation identified in the NOI included, any development blocking the
easement. Accordingly, the NOI informed the Lents that proposed orders with the Commission would “require you
to keep the easements open and free from impediments to pedestrian use at all times in the future” (Exhibit 30).
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court held that “the Commission did not ‘acquiesce’ in the easement violation that it did not
know about before 2002.” (Feduniak at 617.) Moreover, as noted above, in the estoppel context,
also relevant to a laches claim, the court found it was unreasonable for the property owners to
rely on Commission inaction or “to believe there would be no future enforcement action.”
(Feduniak at 607.) There are no facts supporting the assertion that Commission staff acquiesced
to the unpermitted development. Once again, we note that the Lents argue the Commission
knew about the violations and failed to take action, while in Feduniak the Commission had no
knowledge of the violation. But the Commission had no knowledge of the violation until at least
2002, at nearly the same time the Lents purchased property, and sent a formal notice in 2007.
Five years, even if considered a significant period of delay, does not remotely support an
argument that the Commission has acquiesced in presence of illegal development such that it
should not be removed from a public easement.
3.
No prejudice in delay
The Lents argue that they have been prejudiced by the timing of the Commission’s action. The
prejudice that the Lents argue is applicable is that the main witnesses that could support their
position that the stairway in the easement was somehow permitted are dead. The Lents write that:
“For example, no person involved in this proceeding can explain why the original Stairway was
constructed on the eastern side of the Property instead of the western side of the Property.” (Lent
SOD, at 8.)
These statements are incorrect for several reasons. For one, testimony was recently offered by
one the original owners about this very issue, Ms. Eperdling. (Lent v. Paul (Super. Ct. L. A.
County, 2014, SC121734)). Additionally, Commission staff sent the Commission’s first NOI in
2007 and the original architect of the residence here, Michael Barsocchini, was alive until 2013.
Any delays from the time the Commission sent its NOI are primarily due to the Lents’ refusal to
work with Commission staff to resolve the violations, and they cannot also claim that delays they
themselves caused somehow inured to their detriment and constitute a defense to compliance.
But moreover, the Lents’ claim of prejudice lacks merit because, as discussed above, there is
plenty of evidence at hand regarding the original CDPs sufficient to establish that the stairway
was unpermitted, and given this, resorting to parol evidence is clearly unnecessary. Although not
raised by the Lents in their SOD, we should note that the claim of prejudice is also inapplicable
because the Lents have enjoyed during all this time a private beach stairway placed in a location
that was set aside for public access. They have also enjoyed increased commercial rents for their
vacation rental based on the provision of private beach access. The replacement of public access
for private access and the accrual of private profits underscores the lack of prejudice from the
timing of Commission action. There is, therefore, no prejudice from the Commission’s lack of an
enforcement action. Finally, Feduniak indicated that the prejudice must result from an
unreasonable delay, and since there was no unreasonable delay under the analysis in Feduniak,
this cannot apply.
4.
Laches here would nullify an important public policy
As in judicial estoppel, which is discussed more fully below, laches is not available where it
would nullify an important policy adopted for the benefit of the public, and its application
against a public agency in land use cases is only available in extraordinary cases. Such
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considerations relevant to estoppel are applicable to laches, and rejection of laches in such cases
is “consistent with the general principle that equitable defenses will rarely be invoked to defeat a
policy adopted for the public protection.” (People v. Department of Housing & Community Dev.
(1975) 45 Cal. App.3d 185, 196; County of Los Angeles v. Berk (1980) 26 Cal.3d 201, 222;
Feduniak at 617-618.)
The Lents argue that there is no nullification of any public policy if their unpermitted
development remains blocking the public access easement because the easement remains
available for public use should the Conservancy choose to develop it. (Lent SOD, at 8.)
However, as is explained above, the persistence of the development and the Lents’ avowed
resistance to its removal has prevented the development of the easement. Moreover, due to the
way the Lents have employed the laches defense, the question at hand is whether the judicial
remedy of laches should be used to bar the Commission from claiming “that the stairway is not
permitted.” The public policy rationales are therefore not only public access but also the public
interest in a policy regulating development in the Coastal Zone. Numerous cases have found that
important public policy goals are reflected in the Coastal Act’s regulation of development in the
coastal zone generally. (Feduniak at 613, citing Yost v. Thomas (1984) 36 Cal.3d 561.) The
Coastal Act reflects “’strong rules of public policy adopted for the public’s benefit’ that
implicate matters of vital interest.” (Feduniak at 614, citing City of Long Beach v. Mansell
(1970) 3 Cal.3d 462, 493. See also Coastal Act Section 30001, 30001.5, Section 30600(a).)
The Coastal Act established a public policy rationale for requiring all development in the Coastal
Zone to acquire a CDP as the essential method of evaluating and applying the substantive
provisions of the Coastal Act, and in this case, no CDP was ever applied for nor obtained for the
unpermitted development at issue here. There are also important public policy reasons for
requiring compliance with CDPs issued by the Commission, and in this case, in addition to
maintaining unpermitted development, the Lents also remain in violation of the terms and
conditions of the CDP issued for the construction of their residence. As the Feduniak court found
in the context of estoppel (and is applicable in this similar equitable defense), even when
removal of unpermitted development may result in personal loss to the landowner, that “cannot
outweigh the public's strong interest in [ ]eliminating ongoing unpermitted development . . .
[and] protecting the Commission's ability to enforce existing and future easement and permit
conditions. ” (Feduniak, at 617.) Thus, there is no support in this matter for “extraordinary
circumstances” justifying the application of laches to the Commission’s enforcement of the
Coastal Act and conditions of CDPs the Commission has issued under the Coastal Act.
Moreover, as documented in this staff report, the application of laches in this case to retain the
unpermitted development would impact public access policies in this matter. Securing and
protecting public access are primary public policy goals of the Coastal Act, and a “core
principle[] of the Coastal Act is to maximize public access to the coast, to the extent feasible.”
(City of Dana Point v. California Coastal Comm. (2013) 217 Cal.App.4th 170, 185.)(See also
Coastal Act Section 30001.5(c), Section 30210-30212.) One means of securing and protecting
public access under the Coastal Access is the imposition of permit conditions on new
development requiring public access easements to be recorded. There is a clear public policy
interest in ensuring that such easements are not impaired by private development and are ready
for development for public use, both because the access provided thereby is a significant public
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policy value, and also because there is a strong public policy interest in having permittees
comply with the legal requirements of their permits. The public’s interest is impaired, and public
policy goals impacted, by the ongoing presence of unpermitted development blocking an
easement, the need for regulatory action to secure removal of the unpermitted development, and
the threat of potential litigation that accompanies attempts to require removal of such private
unpermitted development from the public’s easement.
Defense Response Four: Easement Law and Commission Policy Do Not Preclude the
Removal Of unpermitted development From the Easement
The Lents’ Asserted Defense
The Lents offer a third argument under a section of their SOD entitled the “Stairway is
Permitted.” This argument avers that: “The Stairway May Remain on the Easement Because the
Easement Is Not Exclusive.” This argument has two parts: 1) under applicable principles of
easement law, the private stairway may coexist with the Easement; and 2) there is a “commission
policy” that “allows a private stairway within a public access easement,” and therefore the two
may co-exist. (Lent SOD, at 9-10.) Because of these two points, the argument in the SOD
appears to be that the Commission cannot now treat the development blocking the easement as
“unpermitted,” and should allow it to remain in the public easement. The Lents’ SOD quotes
here extensively from their letter of April 30, 2014 (Exhibit 33), in which they previously raised
the arguments that the state’s easement rights do not necessarily include the right to require
removal of the unpermitted development and that such removal and the construction of a public
accessway in the easement could result in an unreasonable “overburdening” of the easement
rights. The Lents also raised this argument in a letter of January 15, 2015 (Exhibit 40).
Commission Response
In brief, the Commission has no policy of allowing unpermitted development to remain, and
certainly no policy to allow unpermitted development to remain in a public access easement. Nor
do applicable principles of easements preclude the Commission from requiring that this easement
be free of obstructions, or from requiring compliance with the Coastal Act and CDP conditions
more generally. As staff stated in a letter of December 22, 2014, whatever rights may remain for
a property owner burdened by a public easement, “they would not include the right to block
public access through development that is unpermitted and illegal under applicable laws.”
1.
Easement principles
The Lents allege that the Commission cannot define the Lents’ private development as
unpermitted because private stairs may remain in the public easement under applicable principles
of easements. Citing City of Pasadena v. California-Michigan Land & Water Co. (1941) 17
Cal.2d 576, 579 and Atchison, T. & S. F Ry. Co. v. Abar (1969) 275 Cal.App.2d 456, 464, the
Lents argue that the public easement is not “exclusive to public use” that: “Every incident of
ownership not inconsistent with the easement and the enjoyment of the same is reserved, to the
Grantor;” and that: “an easement holder must exercise his or her right so as not to impose an
unnecessary burden on the servient tenement.” The Lents – who are the “servient tenant” in this
case – argue the Conservancy has not yet decided to develop the public easement for access and
that unpermitted development is allowed in the easement until such time as the Conservancy
does come to such a decision. The Lents also assert that the “Commission fails to provide any
70

CCC-16-CD-03/ CCC-16-AP-01(Lent)
evidence illustrating that the Stairway cannot coexist with the development of a public
accessway on the Easement.”
First, as stated above, the primary question at hand here for the Commission in its consideration
of the actions before it today is whether the stairs were, or were not, permitted by the
Commission. Because the Commission has found that they were not, there is no relevance to the
argument that the unpermitted development may possibly be able to coexist with a public
easement. 40 If the development did not get a CDP as required, it is unpermitted. That some
principles of easement law may allow a servient tenant to continue to use a public easement in
some ways does not equate to a permit review by the Commission under the Coastal Act for any
particular form of physical development. That there might be a scenario – although as explained
below, that does not appear to be the case – in which the public stairway could co-exist with the
Lents’ private development, does not make that development legal under the Coastal Act.
Second, the Commission does not assert that the easement is exclusive, and it does not contest
the fact that, notwithstanding the easement, the Lents retain incidents of ownership that are not
inconsistent with the easement. However, since the easement provides the right for the public to
pass and repass to reach the beach, the Lents do not retain any right to development that blocks
or impairs that use. Moreover, the development at issue is unpermitted development inconsistent
with the Coastal Act, and the maintenance of illegal development is certainly not an allowable
“incident of ownership” within an easement. Therefore, nothing in easement law permits the
retention of unpermitted development within the area of the public’s easement that nearly
completely blocks that easement. The easement in this case is only five feet wide, and the private
stairway, decks, and other associated unpermitted development block nearly all of the five-foot
wide easement. There is no tenable method yet identified by which the private stairway and other
development can be retained consistent with the public’s right to make use of its public
easement. In fact, in an attempt to accommodate the Lents, Commission and Conservancy staff
offered to the Lents the opportunity to propose design solutions to incorporate a set of private
stairs into a public accessway, but they have not proposed any such solutions.
Third, even though servient tenants may use their property in ways that are not inconsistent with
the easement, those actions may not unreasonably impede the dominant tenant (here, the State of
California, on behalf of the public) in its exercise of its rights, including through actions that
“make it more difficult to use an easement, that interfere with the ability to maintain and repair
improvements built for its enjoyment, or that increase the risks attendant on exercise of rights
created by the easement.” (Dolnikov v. Ekizian (2013) 222 Cal.App.4th 419, 429-430, quoting
City of Los Angeles v. Howard (1966) 244 Cal.App.2d 538, 543.) Servient tenants may only use
their land in “such way as not to encroach upon or interfere with the means and facilities which
the owner of the easement may lawfully use.” (City of Los Angeles v. Igna (1962) 208
Cal.App.2d 338, 341.)
The Conservancy has long identified this easement as one it desires to develop, and at least since
late 2008 has engaged in an attempt to design and develop an accessway here. However, the
40

The Lents have not argued that the stairs are generally exempt from permit requirements, and because the stairs
are both blocking a public access easement and incompatible with a prior CDP, Commission staff would not agree
that they were exempt from permitting requirements.

71

CCC-16-CD-03/CCC-16-AP-01(Lent)
unpermitted development remains in place blocking the area of the easement. Removal of the
unpermitted development blocking the majority of their public access easement is self-evidently
necessary for the Conservancy to develop public access here, as the Conservancy has
documented in their letter to Commission staff on June 6, 2016 (Exhibit 59). Yet, for more than
eight years, the Lents have refused not only to remove the encroachments, but even to enter into
any agreement to remove the unpermitted development at an appropriate future time, and have
consistently offered arguments against, insisted on conditions on, or presented excuses for why
they are opposed to removing the unpermitted private development in the public’s easement. The
Lents have thereby made it more difficult for and interfered with the Conservancy’s ability to
make use of its public easement. The Lents’ refusals to remove the unpermitted development and
their proliferation of multiple substantive and legal arguments against removal of the
unpermitted development in the easement and apparent willingness to contest exercising of
public rights here through potential litigation or other challenges to the provision of public access
here also “increase the risks attendant on exercise of rights created by the easement” (in the
language of the decision in Dolnikov, supra).
Unreasonable impediments are also not limited to physical items, but can also include the failure
enter into a signed agreement. In Dolnikov v. Ekizian, the servient tenement holder refused to
sign documents necessary for the dominant estate’s “necessary and reasonable construction
improvements” to their ingress and egress easement, and the court found that to be a sufficient
interference with the rights created by the easement so as to be impermissible. (222 Cal.App.4th
at 430-431.) In this case, the refusal to remove the unpermitted development makes it more
difficult for the Conservancy to develop the easement and increases the risks attendant – the
potential for prolonged litigation – in exercising their easement rights, as is documented in the
Conservancy’s letter of June 2016 (Exhibit 59).
Commission policy
The Lents also argue that the stairway is permitted because Commission policy allows the
unpermitted development to coexist with the public easement. (Lent SOD, at 9-10.) However,
the Commission has no policy that allows unpermitted development to remain in place. In this
case, the development is not “allowed” because it constitutes development under the Coastal Act,
required a permit, and no permit was issued. Even if the development had no impact on public
access, it would still not be “allowed” without CDP authorization. The entire system of review
under the Coastal Act is done via the permitting process and a “policy” to allow unpermitted
development would be clearly contrary to this legal framework. The development is also not
allowed because it violates the terms and conditions of an issued CDP. The Commission could
not – especially not without formal public Commission action on such a policy – adopt a policy
allowing unpermitted development in a public easement to remain without formal authorization
and assurance the development was consistent with the Coastal Act. Such a policy would also be
inconsistent with the purpose of the aforementioned Commission regulation 14 CCR 13166,
which prohibits amendments that would lessen the effect of a permit previously issued by the
Commission.
The Lents allege that the Commission has a “policy” that would allow retention of unpermitted
development in an easement, but the support for that assertion is not evident. The Lents base
their argument about Commission policy on an inference drawn from the Commission’s permit
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actions in this matter. 41 The Lents first quote the staff report for the first CDP approved by the
state Commission in this case (A-421-78, 1979) and its findings for Special Condition 5, which
refer to the requirement for a 6-foot wide easement across the “western” property line. The Lents
argue that because the Commission would later approve a private staircase along the western
border in the 1980 CDP amendment, the Commission impliedly adopted a policy of allowing the
private stairway and the public easement to coexist. There are several reasons why one should
not make such an implication.
First, it is clear that the eastern property edge was always to be kept clear of development.
Although there are multiple versions of the staff report for the 1979 CDP, the language citied by
the Lents appears in the final revised staff report (Exhibit 7). 42 These staff report findings do,
oddly, specify the easement to be six-feet wide and on the west side of the property. The staff
report findings also appear to have required the original owners to construct the accessway, as
they stated, in addition to the deed restriction for vertical access, that the applicant submit plans
“which indicate a six-ft. accessway across the western property line.” It is unclear if the citied
language was a typographical mistake in that final staff report, as all prior versions of the staff
findings not dated from January 16-17, 1979, including those adopted by the Regional
Commission, referred to the eastern property line for the easement. Indeed, the findings of the
Regional Commission called out the eastern side as appropriate for the public easement given the
placement of the county storm drain easement there. Moreover, the legal recorded documents
offering the easement, prepared by then-owners Frank and Lynne Erpelding refer to the eastern
property line. The actual CDP condition language also did not include a prose description of the
location, but rather referred to the plans and only specified “an easement for public access to the
shoreline. . . . The easement shall allow for pedestrian access to and from the shoreline.” All
plans attached as exhibits to the CDP or its amendments show the eastern property border as
clear of any development. There is no reason to imply the Commission was approving
development overlapping a public easement.
Second, even if the Lents were somehow correct about reading the 1979 CDP staff findings and
1980 CDP as somehow moving the public access easement (which is, as noted above, not
supported by the record) to the western edge of the property, that would not somehow constitute
a Commission policy of allowing “unpermitted” development to remain in place. Even if the
public access way had been moved, the private stairs built in the easement location remain
41

The Lents do not here cite to the alleged statements of Commission staff that the unpermitted development should
remain in the easement until its development for public access. The Lents only rely on those allegations in the
context of their judicial estoppel argument, discussed below. However, in the interests of addressing their possible
applicability here, we note that these alleged statements are incorrect and commission staff never stated there was a
policy of allowing unpermitted development in a public easement until its development.
42
The Regional Commission staff report (from 1978) had specified the easement as being on the eastern property
border. The State Commission’s permit file for the 1979 CDP approved on appeal includes three separate findings.
A “Staff Report on Appeal” dated 12/12/78 specified a “six foot wide easement along the eastern property line. A
“Staff Recommendation” dated “1/16-17/1979” at the bottom described Special Condition 5 as specifying the
applicant to submit “revised plans which indicate a six-ft wide accessway across the western property line” and to
record “a 6-feet wide easement across the western property line.” This is the Staff Recommendation attached to the
1980 CDP Amendment, A-421-78-A1. Another staff report entitled “Revised Staff Recommendation,” also dated
“1/16-17/1979,” specified a 6-foot wide easement across the “western” property line. Regardless, the actual
language of the 1979 permit condition itself did not specify on which side the easement had to be located, and when
the offer was recorded in 1980, it was for an easement along the eastern side.
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unpermitted. Because the stairs were placed in a different location from that permitted, and as
discussed above there is no support for the notion that the stairs were approved as built, the
existing stairs remain unpermitted development. Any such policy would be completely irrelevant
here unless there were some evidence of such a permit for the stairs on the eastern side of the
property, which, for the reasons discussed in the prior section, there is not.
Third, there are obvious public policy reasons for not implying some Commission policy
allowing such unpermitted development, particularly unpermitted development that blocks the
area of a public access easement and hinders its development. Indeed, the relevant CDPs for this
site go out of their way to avoid any overlap of private development and the public easements.
For example, the 1979 CDP required changes to the drainpipe to avoid impacting the public’s
lateral access, the 1980 CDP amendment required changes to the proposed western staircase to
avoid impacting the public’s lateral access, and the 1981 CDP amendment included a discussion
of avoiding the potential public access impacts of the 18” encroachment. It does not therefore
make any logical sense to infer that Commission staff would adopt a policy allowing unpermitted
development in a public access easement while going through the effort of securing multiple
other conditions protecting those very public access easements.
In sum, we reject the argument that the stairs in the easement are somehow impliedly permitted
based on easement principles or a misguided argument that unpermitted development should be
allowed to remain under a supposed Commission policy, which does not exist and is not
supported by the relevant evidence.
Defense Response Five: SOD Affirmative Defenses and Objections
The Lents’ SOD of February 5, 2016 also includes a list of affirmative defenses and objections.
As a threshold matter, we note that these defenses do not go to the questions before the
Commission at this hearing, which are whether the Commission has jurisdiction under the
Coastal Act to issue a Cease and Desist Order and impose administrative penalties, and these
issues are therefore largely irrelevant here.
Many of the defenses cited by the Lents concern the sufficiency of the Commission’s September
2015 NOI under standards applicable to a pleading in a litigation context. A Commission NOI
sent by the Executive Director is merely an administrative notice document; it is not by itself
Commission action. The NOI also does constitute the full record supporting an administrative
action by the Commission. Therefore, most of these objections to the NOI are inapplicable, or
are objections to potential Commission action that has not yet occurred. This staff report and
Commission findings have demonstrated that the requested Commission action here is a proper
exercise of its authority under the Coastal Act and supported by substantial evidence. Similarly,
many of the affirmative defenses are in the nature of the sort of defenses that would be listed in
an Answer to a Complaint in court, and which would then have to be developed further through
the filing of a motion. Since the Lents did not develop these defenses in their SOD, many of the
defenses remain inchoate and unclear, if not wholly incomprehensible (as they are in some
cases), and generally inappropriate. As such, the defenses limit both the Commission’s ability to
respond meaningfully and the need to do so. Nevertheless, the Commission responds as follows.
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FIRST AFFIRMATIVE DEFENSE
“1. The Lents object to the accusations set forth in the 2015 NOI on the grounds that the 2015
NOI does not state sufficient facts upon which the Commission can support an order to remove
the Alleged Additional Development and Stairway.” (Lent SOD, at 20.)
Commission Response
This defense treats the NOI as if it were a cause of action in a complaint or writ petition in court.
The NOI is not a court pleading, but is merely notice of the Executive Director’s intent to
commence formal proceedings that may lead to Commission action. The NOI provided sufficient
facts to put the Lents on notice of the nature of this hearing. Moreover, the NOI is provided
pursuant to the Commission’s regulations as specified in California Code of Regulations, Title
14 (“14 CCR”) § 13181. That section states that an NOI is to include the information specified in
sections 13187(a)(4), (5), and (6) (identification of the parties, the property, and the activity at
issue), “together with an explanation of the basis of the executive director’s belief that the
specified activity meets the criteria of section 30810(a),” and that it is to be accompanied by a
“statement of defense form.” The NOI clearly included those elements and satisfied those
criteria, and specifies the nature of the violations and how they satisfy the elements necessary for
the Commission’s action. More details regarding the Commission’s analysis is provided in this
report and its exhibits, and at the Commission hearing, the Commission will act in its quasijudicial capacity to consider the evidence before it, and then make a determination, adopt
findings, and take action. If the Lents consider those findings to be insufficient, the Lents have
the right to file a petition for a writ of mandate under Section 30801 and assert that Commission
action was not supported by substantial evidence. Finally, this claim does not specify in what
way the NOI is alleged to be inadequate to support the Commission’s action, making it
impossible for the Commission to respond more specifically.
SECOND AFFIRMATIVE DEFENSE
“2. The Lents object to the accusations set forth in the 2015 NOI on the grounds that the 2015
NOI is so indefinite or uncertain that the Lents cannot prepare a defense.” (Lent SOD, at 20.)
Commission Response
The grounds specified in the NOI of September 2015 are definite and certain enough for the
Lents to prepare a response. The NOI states that the Lents maintain unpermitted development on
their property, placed in the area of a public access easement, in violation of a CDP, its
conditions, and a recorded deed restriction. The NOI also states that this ongoing presence of this
unpermitted development and the refusal of the Lents to remove the development and resolve
their Coastal Act violations are violations of the public access provisions of the Coastal Act,
including Section 30210, 30211, and 30212. The NOI specifies the nature of the unpermitted
development at issue, how its presence is inconsistent with the Coastal Act and the existing
permit, references the relevant permits and conditions, and explains the history of interactions
between Commission staff and the Lents regarding these allegations. Finally, this claim does not
specify in what way the NOI is alleged to be indefinite or uncertain, making it impossible for the
Commission to respond more specifically.
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The Lents have also had the opportunity to respond at the hearing to this staff report, which was
provided more than 10 days in advance of the hearing and consistent with 14 CCR sections
13184 and 13059.
THIRD AFFIRMATIVE DEFENSE
“3. The Lents object to the 2015 NOI in that the 2015 NOI fails to comply with the requirements
of California Code of Regulations, title 14, sections 13180, et seq., and most notably section
13181.” (Lent SOD, at 20.)
Commission Response
This defense does not describe information, facts, actions, or legal standards sufficient to allow
the Commission to provide a specific response. It does not describe what requirements of 14
CCR Section 13181 the 2015 NOI allegedly fails to satisfy, or specify how any other section of
Subchapter 8 of Chapter 5 of the Commission’s regulations was allegedly violated. The 2015
NOI complied with the requirements of 14 CCR 13181 in that notice was sent by certified mail
and by regular mail with subsequent confirmation it was received and the NOI included the
information and explanations required by the regulations, as explained in the prior response. 43
FOURTH AFFIRMATIVE DEFENSE
“4. The Lents object to the 2015 NOI in that the 2015 NOI fails to comply with the requirements
of Public Resources Code§§ 30800, et seq.” (Lent SOD, at 20.)
Commission Response
This defense does not describe information, facts, actions, or legal standards sufficient to allow
the Commission to provide a specific response. It does not describe what requirement(s) of
Section 30800 or the following sections the NOI is alleged to have violated. It does describe
what Commission actions allegedly violate those sections or how they might do so. This defense
does not offer any specifics of which parts of the Coastal Act beginning with Section 30800
might be at issue, or in what manner. If the Lents are referring to the entire Article 1 of Chapter
9, of which 30800 is the first part, the only applicable Section in this matter is Section 30810.
The requirements of that section, and the Commission’s compliance with them in a potential
action, is set forth above in Section III.F. If the Lents refer to the entirety of Chapter 9 of the
43

14 CCR 13181(a) states: “If the executive director believes that the results of an enforcement investigation so
warrant, he or she shall commence a [cease and desist] order proceeding before the commission by providing any
person whom he or she believes to be engaging in development activity as described in section 30810(a) of the
Public Resources Code with notice of his or her intent to do so. Such notice of intent shall be given either as a
provision of a cease and desist order issued pursuant to section 30809 of the Public Resources Code or by separate
written communication delivered either (1) by certified mail, (2) by regular mail, receipt of which is confirmed by
subsequent oral communication either in person or by telephone, or (3) by hand, and shall include, at minimum, the
information specified in sections 13187(a)(4), (5), and (6) together with an explanation of the basis of the executive
director's belief that the specified activity meets the criteria of section 30810(a). The notice of intent shall be
accompanied by a “statement of defense form” that conforms to the format attached to these regulations as
Appendix A. The person(s) to whom such notice is given shall complete and return the statement of defense form to
the Commission by the date specified therein, which date shall be no earlier than 20 days from transmittal of the
notice of intent.”
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Coastal Act, the requirements of Section 30821 and the Commission’s compliance with that
section, is set forth above in Section III.G.
FIFTH AFFIRMATIVE DEFENSE
“5. The Lents object to the 2015 NOI on the grounds that the 2015 NOI violates the public policy
of the State of California set forth in Public Resources Code § 30001.” (Lent SOD, at 20.)
Commission Response
This defense treats the NOI as if it were an administrative order or some other type of action
directly imposing obligations or restrictions on the Lents. The NOI is merely a provision of
notice of potential Commission action. As discussed more specifically in the Commission’s
response to the First Affirmative Defense and incorporated herein, this notice is required by the
Commission’s regulations as specified in 14 CCR § 13181. At the Commission hearing, the
Commission will act in its quasi-judicial capacity to consider the evidence before it, and then
make a determination, adopt findings, and take action. The allegation presented here would
appear to be more appropriate if it were to await formal Commission action.
This defense does not describe information, facts, actions, or legal standards sufficient to allow
the Commission to provide a specific response. This defense does not describe information,
facts, actions, or legal standards sufficient to allow the Commission to provide a specific
response. It does not describe what requirements of Section 30001 the NOI allegedly violated or
how a notice document could violate such public policy. 44 It does not describe what Commission
actions allegedly violate Section 30001 or how they could do so. Section 30001 also does not
establish specific policies that might be violated, nor does this defense provide any specifics of
which parts of the California Coastal Act contained within Section 30001 might be at issue, or in
what manner. As explained in Section III.G. above, the Commission actions recommended in
this staff report would substantially achieve public policy goals of the State of California,
including those embodied in the Coastal Act.
SIXTH AFFIRMATIVE DEFENSE
“6. The relief sought in the 2015 NOI would result in a taking of the Lents’ property in violation
of both the California Constitution and the U.S. Constitution, including Article 1, Section 13 of
the California Constitution and the Fourteenth Amendment of the U.S. Constitution.” (Lent
SOD, at 20.)
Commission Response
This defense does not describe information, facts, actions, or legal standards sufficient to allow
the Commission to provide a specific response. Article 1, Section 13 of the California
44

Section 30001 states that: “The Legislature hereby finds and declares: (a) That the California coastal zone is a
distinct and valuable natural resource of vital and enduring interest to all the people and exists as a delicately
balanced ecosystem. (b) That the permanent protection of the state's natural and scenic resources is a paramount
concern to present and future residents of the state and nation. (c) That to promote the public safety, health, and
welfare, and to protect public and private property, wildlife, marine fisheries, and other ocean resources, and the
natural environment, it is necessary to protect the ecological balance of the coastal zone and prevent its deterioration
and destruction. (d) That existing developed uses, and future developments that are carefully planned and developed
consistent with the policies of this division, are essential to the economic and social well-being of the people of this
state and especially to working persons employed within the coastal zone.”
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Constitution contains a prohibition against unreasonable searches and seizures and a standard for
the issuance of warrants and appears completely irrelevant to this matter. The defense does not
describe, in any way, how the Commission’s action might constitute a taking, or violate any
other constitutional rights the Lents may hold pursuant to the above-referenced provisions.
This Staff Report has described the Commission’s authority to issue the Cease and Desist Order
and impose administrative penalties and that the Commission’s exercise of authority is justified
under law here by the evidence. If the Lents mean that requiring them to comply with the permit
conditions of the relevant CDP here would result in a taking (the Takings clause of the 5th
Amendment of the U.S. Constitution is made applicable to the states through the due process
clause of the 14th amendment) or some other due process violation, that claim would be barred
because the Commission’s action is based, in part, on the subject actions constituting a violation
of the existing permit, and a challenge to the permit conditions was not timely made at the time
the permit was issued. Ojavan Investors, Inc. v. California Coastal Comm. (1994) 26 Cal. App.
4th 516, 524 (“It is well settled that a landowner who claims that a permit condition imposed by
the Commission constitutes a taking must first establish the invalidity of the condition by way of
a timely petition for a writ of administrative mandamus.”); Rossco Holdings Inc. v. State of
California (1989) 212 Cal. App. 3d 642, 654-655. Moreover, requiring the Lents to comply with
the permit conditions of the relevant CDP here and remove the unpermitted development would
also not deprive the Lents of substantially all economically beneficial uses of their property or
their reasonable investment-backed expectations for its use, and therefore would not be a taking.
The Lents would be required to remove a private staircase from a public easement, but their
house would remain in its entirety, with all its economic benefits, including the substantial
income they derive from its status as a rental property and in addition, the Lents retain the right
to apply for a CDP for private beach access. Finally, the Lents have made no showing of their
reasonable investment-backed expectations, much less how the proposed Commission actions
requiring compliance with their permit would deny those expectations.
SEVENTH AFFIRMATIVE DEFENSE
“7. The 2015 NOI is unenforceable since the Lents have a fundamental vested right under both
the California Constitution and the U.S. Constitution to continue to use the Property and all
development currently located on the Property, and any order directing the Lents to remove the
development would effectively prevent the Lents from using the Property.” (Lent SOD, at 20.)
Commission Response
This defense treats the NOI as if it were an administrative order or some other type of action
directly imposing obligations or restrictions on the Lents. The NOI is merely a provision of
notice of potential Commission action. As discussed more specifically in the Commission’s
response to the First Affirmative Defense and incorporated here, this notice is required by the
Commission’s regulations as specified in 14 CCR § 13181. At the Commission hearing, the
Commission will act in its quasi-judicial capacity to consider the evidence before it, and then
make a determination, adopt findings, and take action. The allegation presented here would
appear to be more appropriate if it were to await formal Commission action.
Even treating this as a defense to the proposed Commission action, however, this defense does
not describe information, facts, actions, or legal standards to support its legal assertion. The
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defense does not describe, in any way, how the Lents have a vested right to the development.
The Lents have presented no evidence the development would give rise to a vested rights claim.
The Coastal Act provides for an exemption from the Act’s permitting requirements based on the
establishment of vested rights, in PRC section 30608 and 14 CCR §§ 13200-208. However,
section 30608 is clear that it only applies to those who have “obtained a vested right in a
development prior to the effective date of [the Coastal Act].” By contrast, the Lents’ own SOD
and related statements confirm the development in this case occurred in the 1980s, after the
Coastal Act took effect, and therefore, no vested rights claims are relevant. Moreover, case law
has made it clear that one who wishes to claim a vested right must go through the process
outlined in the Commission’s regulations [Davis v. California Coastal Zone Conservation
Comm’n (1976), 57 Cal.App.3d 700; LT-WR v. California Coastal Comm’n (2007), 152
Cal.App.4th 770, 785] and that one cannot claim a vested right as a defense to an enforcement
action [Halaco Engineering Co. v. South Central Coast Regional Comm’n (1986), 42 Cal. 3d 52,
63; citing South Coast Regional Comm’n v. Gordon (1977), 18 Cal.3d 832 and State of
California v. Superior Court (1974), 12 Cal.3d 237]. There is also no legal ability to claim a
“fundamental vested right” to violations of the Coastal Act or violations of CDPs issued by the
Commission, and none has been alleged here.
The Lents have also presented no evidence how removal of the unpermitted development would
prevent the Lents from using the property. The authority and basis for a Commission order to
remove the unpermitted development on the Lents’ property is set forth above in Section III.F.
EIGHTH AFFIRMATIVE DEFENSE
“8. The 2015 NOI is unenforceable since the Lents did not undertake or perform the
development that is the basis for the 2015 NOI, and therefore the Commission cannot seek fines
and penalties against the Lents, but rather must seek fines and penalties against the persons that
undertook and performed the development, as set forth in Public Resources Code§§ 30820 and
30821.” (Lent SOD, at 20.)
Commission Response
This defense treats the NOI as if it were an administrative order or some other type of action
directly imposing obligations or restrictions on the Lents. The NOI is merely a provision of
notice of potential Commission action. As discussed more specifically in the Commission’s
response to the First Affirmative Defense and incorporated here, this notice is required by the
Commission’s regulations as specified in 14 CCR § 13181. At the Commission hearing, the
Commission will act in its quasi-judicial capacity to consider the evidence before it, and then
make a determination, adopt findings, and take action. The allegation presented here would
appear to be more appropriate if it were to await formal Commission action.
Even treating this as a defense to the proposed Commission action, however, this defense lacks
merit. The Commission is not imposing fines or penalties pursuant to section 30820, so that
citation is irrelevant (except to the extent that section 30821 incorporates by reference the
standards used in one subsection of section 30820). 45 The Commission is imposing penalties
pursuant to section 30821, but that section does not require that one perform “development,” as
45

Although penalties under 30820 may well be appropriate here were this matter before a court, this is an
administrative proceeding before the Commission, arising under 30810 and 30821.
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defined in the Coastal Act, as a basis for liability, and the Commission’s authority under that
section is not limited to such cases. Liability under section 30821 is based on violations of the
public access provisions of the Coastal Act, and findings of such violations are the basis for the
Commission’s actions. The subject of Commission authority to impose penalties in this matter
upon the Lents was addressed above in Section III.G and Section III.H.
NINTH AFFIRMATIVE DEFENSE
“9. The 2015 NOI is unenforceable since the Easement is not open to the public, and therefore
the Commission cannot seek fines and penalties against the Lents pursuant to Public Resources
Code§ 30821 because the Lents have not blocked the public's access to the Easement.” (Lent
SOD, at 21.)
Commission Response
This defense treats the NOI as if it were an administrative order or some other type of action
directly imposing obligations or restrictions on the Lents. The NOI is merely a provision of
notice of potential Commission action. As discussed more specifically in the Commission’s
response to the First Affirmative Defense and incorporated here, this notice is required by the
Commission’s regulations as specified in 14 CCR § 13181. At the Commission hearing, the
Commission will act in its quasi-judicial capacity to consider the evidence before it, and then
make a determination, adopt findings, and take action. The allegation presented here would
appear to be more appropriate if it were to await formal Commission action.
The subject of Commission authority to impose penalties in this matter upon the Lents was
addressed above in Section III.G and Section III.H. Even treating this as a defense to the
proposed Commission action, this defense is backwards and its assertion misleading. The
defense states that the Lents are not liable for penalties because “the Easement is not open to the
public;” however, as explained in Section III.G and Section III.H, the very reason the Easement
is not open to the public is because of the Lents’ ongoing actions. This point has been made
repeatedly over a period of many years by Commission staff, and, significantly, is also reflected
in the recent Conservancy and MRCA letter to Commission staff, documenting that refusal to
remove the unpermitted development in the Conservancy’s easement is interfering with, and has
materially interfered with, their ability to use and develop their vertical public access easement
(Exhibit 59).
TENTH AFFIRMATIVE DEFENSE
“10. The enforcement of the 2015 NOI by the Commission and the administrative hearing
process set forth in California Code of Regulations, title 14, chapter 5, subchapter 8, deny the
Lents their due process rights under the California Constitution and the U.S. Constitution.” (Lent
SOD, at 21.)
Commission Response
This defense does not describe information, facts, actions, or legal standards sufficient to allow
the Commission to provide a specific response. The defense does not describe, in any way, how
the Commission might have violated the Lents’ due process rights, or how Commission
regulations might constitute a denial of the Lents’ due process rights, nor how an action to
require compliance with their legally valid permit requirements is a denial of due process. This
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staff report and these Commission findings have demonstrated that the Commission action here
is a proper exercise of its authority under the Coastal Act and is supported by substantial
evidence. Moreover, trial courts have consistently upheld the Commission’s enforcement
process against a diverse array of due process challenges. See, e.g., Communications Relay
Corp. v. California Coastal Commission (Super. Ct. L.A. County, Dec. 9, 2004, No. BS
085713), Statement of Decision III, at p.3, modified on motion for reconsideration without
affecting due process finding on February 3, 2005 (Exhibit 65); Ackerberg v. California Coastal
Commission (Super. Ct. L.A. County, July 5, 2011, No. BS 122006), Statement of Decision, at
pp.17-18, affirmed on appeal (Aug. 27, 2012, B235351)[nonpub. opn.] (Exhibit 66, Exhibit 64);
Hagopian v. State of California (Super. Ct. L.A. County, Feb. 29, 2012, No. BS 128597),
Statement of Decision, at pp.8-10, affirmed on appeal, Hagopian v. State of California (2014)
223 Cal.App.4th 349 (Exhibit 67).
ELEVENTH AFFIRMATIVE DEFENSE
“11. The Lents objects [sic] to the accusations set forth in the 2015 NOI upon the grounds that,
under the circumstances, compliance with the requirements of 2015 NOI would result in a
material violation of other laws and regulation enacted by the State of California and the City of
Malibu.” (Lent SOD, at 21.)
Commission Response
This defense does not describe information, facts, actions, or legal standards sufficient to allow
the Commission to provide a specific response. The defense does not describe, in any way, what
laws or regulations would be violated or how if the Commission were to issue a Cease and Desist
Order and impose Administrative penalties. This staff report and these Commission findings
have demonstrated that the Commission action here is a proper exercise of its authority under the
Coastal Act and is supported by substantial evidence. If the defense alleged here relates to the
Lents’ prior arguments that their current private beach access stairs are requires by local building
codes, that argument was addresses and rebutted in Section III.H above. Removal of the
unpermitted development from the public easement and securing compliance with the Coastal
Act would not result in any identified material violations of any other laws of California or
Malibu.
TWELFTH AFFIRMATIVE DEFENSE
“12. The September 15 Letter from Brenda Buxton of the Conservancy expressly permitted or
allowed the Alleged Additional Development and Stairway on the Easement.” (Lent SOD, at 21.)
Commission Response
Conservancy staff cannot provide the authorization that is required under the Coastal Act to
render development legal. A permit or approval for this development would require Commission
action. Moreover, the September 15, 1993 letter from Brenda Buxton did not purport to permit or
allow the unpermitted development (See Exhibit 19). As discussed above in Section III.H, in
that letter the Conservancy requested a resolution of the violation either through removal of the
development or through a formal agreement. That agreement would require the property owners
to commit to remove the unpermitted development encroaching into the easement and grant full
time access to the Conservancy and in turn to the public. The property owners at the time never
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responded to the Conservancy's letter and never entered into any such agreement and nor have
the Lents.
THIRTEENTH AFFIRMATIVE DEFENSE
“13. The statements of Aaron McLendon of the Commission made at the June 26, 2010 meeting
expressly permitted and allowed the Alleged Additional Development and Stairway on the
Easement.” (Lent SOD, at 21.)
Commission Response
Commission staff, including Aaron McLendon and Lisa Haage, disagree with this interpretation
of any statements at the June 26, 2010 meeting and confirm they never gave any express
permission for the Lents to retain the unpermitted development in the easement, and in fact were
working on the enforcement matter with the express goal of getting the unpermitted development
removed and the access easement opened up for public use. There is also no evidence in the
record of either Mr. McLendon or Ms. Haage, or any other Commission staff, requesting the
Lents retain their unpermitted development. Instead, the record includes repeated letters
requesting the removal of the unpermitted development, including the Notices of Violation and
other correspondence, which confirm the Commission’s consistent efforts to achieve removal of
the impediments to access. Nor are there any CDPs, formal agreements, letters or other
documents supporting the idea that Commission staff purported to do so. Moreover, Commission
staff cannot, on their own, approve or permit unpermitted development absent formal
Commission action. Thus, in any case, the requirement to remove unpermitted development and
secure compliance with the Coastal Act and the requirements of the public easement here
remains.
FOURTEENTH AFFIRMATIVE DEFENSE
“14. The Commission is estopped from seeking relief by reason of its own actions, as well as the
conduct of the persons in which it was acting in concert.” (Lent SOD, at 21.)
Commission Response
Commission staff responded to the estoppel argument above in Section III.H above. If there are
additional arguments of estoppel, this defense does not explain what they are, and thus, the
Commission lacks the information necessary to respond further.
FIFTEENTH AFFIRMATIVE DEFENSE
“15. The Commission files containing the CDP are invalid because the Commission failed to
adhere to the proper chain of custody.” (Lent SOD, at 22.)
Commission Response
This defense does not describe information, facts, actions, or legal standards sufficient to allow
the Commission to provide a specific response. The defense does not describe, in any way, what
obligations govern the Commission’s or the state’s applicable record keeping, what standards
may have been violated, and what actions the Commission took or failed to take that would give
rise to this defense. This staff report and Commission findings have demonstrated that the
requested Commission action here is a proper exercise of its authority under the Coastal Act and
supported by substantial evidence.
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SIXTEENTH AFFIRMATIVE DEFENSE
“16. The Commission files containing the CDP are invalid because the Commission cannot show
the proper chain of custody to prove the files are not tainted.” (Lent SOD, at 22.)
Commission Response
This defense does not describe information, facts, actions, or legal standards sufficient to allow
the Commission to provide a specific response. The defense does not describe, in any way, what
obligations govern the Commission’s or the state’s applicable record keeping, what standards
may have been violated, and what actions the Commission took or failed to take that would give
rise to this defense. This defense further does not specify at all in what way records might be
“tainted.” This staff report and Commission findings have demonstrated that the requested
Commission action here is a proper exercise of its authority under the Coastal Act and supported
by substantial evidence.
SEVENTEENTH AFFIRMATIVE DEFENSE
“17. The Commission files containing the CDP are invalid because the files are incomplete.”
(Lent SOD, at 22.)
Commission Response
This defense does not describe information, facts, actions, or legal standards sufficient to allow
the Commission to provide a specific response. The defense does not describe, in any way, how
the CDP files are incomplete and under what legal theory that should invalidate all other CDP
evidence. The Commission’s permit and violation files contain specific and substantial evidence
that the Lents’ development is unpermitted and in violation of the Coastal Act. This staff report
and Commission findings have demonstrated that the requested Commission action here is a
proper exercise of its authority under the Coastal Act and supported by substantial evidence.
EIGHTEENTH AFFIRMATIVE DEFENSE
“18. The Commission is equitably estopped from seeking the relief requested in the 2015 NOI.”
(Lent SOD, at 22.)
Commission Response
The Commission responded to the specific estoppel arguments raised by the Lents in Section
III.H above. If there are additional arguments being asserted as bases for a claim of estoppel, this
defense does not explain what they are, and thus, the Commission lacks the information
necessary to respond further. If this argument is intended to differ in some way from the 14th
affirmative defense listed above, it is also unclear how.
NINETEENTH AFFIRMATIVE DEFENSE
“19. The Commission has waived the right, if any, to the relief requested in the 2015 NOI by
reason of its actions and course of conduct.” (Lent SOD, at 22.)
Commission Response
This defense does not describe information, facts, actions, or legal standards sufficient to allow
the Commission to provide a specific response. The defense does not describe, in any way, how
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the Commission might have waived its right to seek a Cease and Desist Order and/or issue an
Administrative penalty under the Coastal Act. The Commission responded to laches and estoppel
arguments above in Section III.H.
TWENTIETH AFFIRMATIVE DEFENSE
“20. The Lents object to the 2015 NOI on the grounds that the 2015 NOI constitutes an abuse of
discretion by the Commission.” (Lent SOD, at 22.)
Commission Response
This defense treats the NOI as if it were an administrative order or some other type of action
directly imposing obligations or restrictions on the Lents. The NOI is merely a provision of
notice of potential Commission action. As discussed more specifically in the Commission’s
response to the First Affirmative Defense and incorporated here, this notice is required by the
Commission’s regulations as specified in 14 CCR § 13181. At the Commission hearing, the
Commission will act in its quasi-judicial capacity to consider the evidence before it, and then
make a determination, adopt findings, and take action. The allegation presented here would
appear to be more appropriate if it were to await formal Commission action.
This defense does not describe information, facts, actions, or legal standards sufficient to allow
the Commission to provide a specific response. The defense does not describe, in any way, how
the Commission might have taken, or will take, any actions that are an abuse of discretion, nor
does it allege any legal or factual support for this claim. This staff report and Commission
findings have demonstrated that the requested Commission action here is a proper exercise of its
authority under the Coastal Act and is supported by the evidence.
TWENTY-FIRST AFFIRMATIVE DEFENSE.
“21. The 2015 NOI, and each allegation, including each and every purported claim for relief
contained therein, is barred in whole or in part, by the doctrine of unclean hands.” (Lent SOD, at
22.)
Commission Response
This defense treats the NOI as if it were an administrative order or cause of action. The NOI is a
provision of notice of potential Commission action. As discussed more specifically in the
Commission’s response to the First Affirmative Defense and incorporated here, this notice is
required by the Commission’s regulations as specified in 14 CCR § 13181. At the Commission
hearing, the Commission will act in its quasi-judicial capacity to consider the evidence before it,
and then make a determination, adopt findings, and take action. The allegation presented here
would appear to be more appropriate if it were to await formal Commission action.
This defense does not describe information, facts, actions, or legal standards sufficient to allow
the Commission to provide a specific response. The defense does not describe, in any way, how
the Commission might have or will present actions that could be barred by the doctrine of
unclean hands or how it would be legally relevant, nor does it allege any relevant facts to support
such a claim.
TWENTY-SECOND AFFIRMATIVE DEFENSE
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“22. The 2015 NOI is barred, in whole or in part, by the applicable statute of limitation.” (Lent
SOD, at 22.)
Commission Response
This defense treats the NOI as if it were an administrative order or cause of action. The NOI is
merely a provision of notice of potential Commission action. As discussed more specifically in
the Commission’s response to the First Affirmative Defense and incorporated here, this notice is
required by the Commission’s regulations as specified in 14 CCR § 13181. At the Commission
hearing, the Commission will act in its quasi-judicial capacity to consider the evidence before it,
and then make a determination, adopt findings, and take action. The allegation presented here
would appear to be more appropriate if it were to await formal Commission action.
This defense does not describe information, facts, actions, or legal standards sufficient to allow
the Commission to provide a specific response. The defense does not describe, in any way, how
the Commission might have or will take an action, including the issuance of the NOI, that could
be barred by statute of limitations, or by what applicable legal statute or code. The Lents have
cited to no applicable authority for any statute of limitations barring the Commission’s ability to
take action under Section 30810 or 30821, much less barring its ability to issue a notice letter.
Despite this, the Commission notes that the current action is in no way barred by any applicable
statute of limitations.
TWENTY-THIRD AFFIRMATIVE DEFENSE
“23. The 2015 NOI, and each allegation, including each and every purported claim for relief
contained therein, is barred in whole or in part by the doctrine of laches.” (Lent SOD, at 22.)
This defense treats the NOI as if it were an administrative order or cause of action. The NOI is a
provision of notice of potential Commission action. As discussed more specifically in the
Commission’s response to the First Affirmative Defense and incorporated here, this notice is
required by the Commission’s regulations as specified in 14 CCR § 13181. At the Commission
hearing, the Commission will act in its quasi-judicial capacity to consider the evidence before it,
and then make a determination, adopt findings, and take action. The allegation presented here
would appear to be more appropriate if it were to await formal Commission action.
The Commission responded to an argument that the proposed Commission action is barred by
laches in Section III.H above. It is unclear if this affirmative defense is different from the
allegations to which this report has already responded. If there are additional alleged bases for
asserting laches, the Lents have not articulated them, so the Commission lacks the information
necessary to respond here. This staff report and Commission findings have demonstrated that the
requested Commission action here is a proper exercise of its authority under the Coastal Act and
is supported by the evidence.
TWENTY-FOURTH AFFIRMATIVE DEFENSE
“24. The Commission has failed to join all parties necessary for the determination of the issues
and that [sic] the relief sought in the 2015 NOI would deprive third parties of their property
without due process of law.” (Lent SOD, at 22.)
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Commission Response
This defense does not describe information, facts, actions, or legal standards sufficient to allow
the Commission to provide a specific response. The defense does not explain who the allegedly
indispensable parties are, nor describe, in any way, why those parties were necessary for
determination of the issues in this matter. It does not explain how the Commission might have
taken, or may take, actions that could be barred because of the Commission’s alleged failure to
join any such parties. Furthermore, the Commission is an administrative agency acting in its
quasi-judicial capacity under the Coastal Act and without any requirement to join parties other
than the property owners or violators in an enforcement matter.
TWENTY-FIFTH AFFIRMATIVE DEFENSE
“25. The Lents allege on information and belief that their conduct, as alleged in the 2015 NOI,
was privileged in that the Lents did not employ any improper means and, at all times, acted in
good faith in the protection of their own legally protected interests and at the express direction of
the Commission and the Conservancy.” (Lent SOD, at 23.)
Commission Response
This defense does not describe information, facts, actions, or legal standards sufficient to allow
the Commission to provide a specific response. The defense does not describe, in any way, how
the Lents actions were “privileged” or what that means exactly. The assertion that the Lents
acted at the direction of Commission or Conservancy staff is rebutted in Section III.H above. The
assertion that the Lents acted in good faith and how that should be considered in the calculation
of an administrative penalty is described in Section III.G and Section III.H above. The defense
also provides no explanation for its suggestion that failure to “employ any improper means,”
acting “in good faith” to protect ones legally protected interests, or acting at the express direction
of the Commission and the Conservancy could, if proven, create some sort of privilege.
TWENTY-SIXTH AFFIRMATIVE DEFENSE
“26. The Lents allege on information and belief that the 2015 NOI is barred by the principles of
administrative estoppel.” (Lent SOD, at 23.)
Commission Response
This defense treats the NOI as if it were an administrative order or cause of action. The NOI is
merely a provision of notice of potential Commission action. As discussed more specifically in
the Commission’s response to the First Affirmative Defense and incorporated here, this notice is
required by the Commission’s regulations as specified in 14 CCR § 13181. At the Commission
hearing, the Commission will act in its quasi-judicial capacity to consider the evidence before it,
and then make a determination, adopt findings, and take action. The allegation presented here
would appear to be more appropriate if it were to await formal Commission action.
This defense does not describe information, facts, actions, or legal standards sufficient to allow
the Commission to provide a specific response. Commission staff responded to arguments of
judicial estoppel in Section III.H above. It is unclear if additional arguments are presented here,
and the defense does not describe, in any way, what principles of estoppel are applicable here in
the administrative setting or what facts would support such a claim.
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TWENTY-SEVENTH AFFIRMATIVE DEFENSE
“27. The Lents allege on information and belief that the 2015 NOI is barred in its entirety on the
basis that all acts, omissions or conduct of the Lents alleged in the 2015 NOI were required or
done in compliance with applicable law.” (Lent SOD, at 23.)
Commission Response
This defense treats the NOI as if it were an administrative order or cause of action. The NOI is
merely a provision of notice of potential Commission action. As discussed more specifically in
the Commission’s response to the First Affirmative Defense and incorporated here, this notice is
required by the Commission’s regulations as specified in 14 CCR § 13181. At the Commission
hearing, the Commission will act in its quasi-judicial capacity to consider the evidence before it,
and then make a determination, adopt findings, and take action. The allegation presented here
would appear to be more appropriate if it were to await formal Commission action.
This defense does not describe information, facts, actions, or legal standards sufficient to allow
the Commission to provide a specific response. The defense does not describe any applicable
laws that the Lents believe they were complying with or how, or how such laws would justify
violations of the Coastal Act. As described more generally above in this staff report, the acts,
omissions, and conduct of the Lents are in violation of Coastal Act, as described in Section
III.H., Section III.G. and Section III.H. above. This staff report and Commission findings have
demonstrated that the requested Commission action here is a proper exercise of its authority
under the Coastal Act and is supported by the evidence.
TWENTY-EIGHTH AFFIRMATIVE DEFENSE
“28. The Lents allege on information and belief that, without admitting any liability whatsoever,
the Commission consented to the conduct of the Lents complained of the [sic] 2015 NOI.” (Lent
SOD, at 23.)
Commission Response
This defense does not describe information, facts, actions, or legal standards sufficient to allow
the Commission to provide a specific response. This staff report has already responded to
allegations concerning laches and estoppel in Section III.H above, and to allegations that
Commission staff authorized some of the development at issue (see, e.g., response to the
thirteenth affirmative defense, above). The defense does not provide any information or theories
about how staff consented or how that could serve as a legal bar against the proposed
Commission action.
TWENTY -NINTH AFFIRMATIVE DEFENSE
“29. The Lents allege on information and belief that the Commission consented to each of the
acts of the Lents, or their predecessors in interest to the Property, complained of in the 2015 NOI
by failing to take prompt action or failing to object to such acts and transactions when such acts
and transactions became known to the Commission.” (Lent SOD, at 23.)
Commission Response
This defense does not describe information, facts, actions, or legal standards sufficient to allow
the Commission to provide a specific response. This staff report has already responded to
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allegations concerning laches and estoppel in Section III.H above. The defense does not describe
any other information or theories about how staff consented or how that should create a legal
defense to the proposed Commission action.
As described above in Section III.H, under the holding in Feduniak v. California Coastal
Comm., it is unreasonable for the property owners to rely on Commission inaction for the
estoppel claims or “to believe there would be no future enforcement action.” (Feduniak , supra,
56 Cal.Rptr.3d at 607.) The court in Feduniak held that there is no support for the proposition
that the Commission “owes a duty of care to future property buyers to regularly monitor property
for easement violations so as to prevent them from buying property that is in violation of
applicable restrictions.” (Id. at 603.)
THIRTIETH AFFIRMATIVE DEFENSE
“30. The actions and conditions of the Lents complained in [sic] the 2015 NOI by the
Commission are expressly authorized by statute.” (Lent SOD, at 23.)
Commission Response
This defense does not describe information, facts, actions, or legal standards sufficient to allow
the Commission to provide a specific response. The defense does not describe, in any way, what
statute authorizes the actions taken by the Lents, or how, or which specific actions the statute
allegedly authorized or how it could authorize violations of the Coastal Act. This staff report has
described above how the Lents are in violation of the Coastal Act and the legally applicable
permit for their property in Section III.F and Section III.G above. No apparent statue authorizes
the actions of the Lents or their retention of unpermitted development.
THIRTY-FIRST AFFIRMATIVE DEFENSE
“31. The actions and conditions of the Lents complained in [sic] the 2015 NOI by the
Commission are expressly authorized by the CDP.” (Lent SOD, at 23.)
Commission Response
This defense does not describe information, facts, actions, or legal standards sufficient to allow
the Commission to provide a specific response. The defense does not describe, in any way, what
CDP authorized the actions taken by the Lents or how, or which specific actions the CDP
allegedly authorized. This staff report has described, above, how the development on the Lents’
property is unpermitted and in violation of the Coastal Act, and how because of their ongoing
retention and maintenance of that unpermitted development the Lents are affirmatively
responsible for violating the public access provisions of the Coastal Act. (See Section III.G and
Section III.H) Moreover the violations retained and undertaken by the Lents are direct violations
of, rather than authorized by, the CDP for this property. This defense does not describe any other
information, facts, actions, or legal standards sufficient to allow the Commission to provide a
specific response.
THIRTY-SECOND AFFIRMATIVE DEFENSE
“32. The doctrine of balancing of conveniences, based on a weighing of the relative
conveniences and hardships of the parties, favors the Lents, such that the relief sought in the
2015 NOI should not be allowed. The Lents acted innocently and in good faith and a
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disproportionate hardship to the Lents would result from the enforcement of the cease and desist
order sought by the 2015 NOI. The Commission delayed in notifying the Lents and seeking
relief. Moreover, interests of third persons and the general public favor denial of the enforcement
of the cease and desist order sought by the 2015 NOI.” (Lent SOD, at 24.)
Commission Response
The doctrine of balancing of conveniences would not appear to be applicable here and is an
equitable defense available in a court. The Commission is an administrative body acting in a
quasi-judicial capacity but is not a court of equity. This affirmative defense is therefore
inapplicable here. If the Lents mean that the Commission should consider the Lents’ possible
good faith actions in weighing the potential penalty, that has been discussed in this staff report
above in Section III.G. and Section III.H. If the Lents mean something else, then this defense
does not describe information, facts, actions, or legal standards sufficient to allow the
Commission to provide a specific response. Nor does the Commission agree with the factual
premises asserted in support of this defense. For example, for all the reasons listed above, the
Commission does not agree that the Lents have acted innocently over the last several years or
that the Commission delayed in providing notice or seeking relief. Lastly, this defense does not
describe, and it does not seem logical how the Commission’s failure to issue a Cease and Desist
Order for violations of the Coastal Act would favor the general public. Commission action here
will result in an order to remove unpermitted development from a public easement, which would
very much favor the general public.
THIRTY-THIRD AFFIRMATIVE DEFENSE
“33. The Lents allege on information and belief that the 2015 NOI was brought without
reasonable cause and without a good faith belief that there was a justifiable controversy under
the acts of the law that warranted the issuance of the 2015 NOI against the Lents. The
Commission should therefore be responsible for all of the Lents' necessary and reasonable
defense costs.” (Lent SOD, at 24.)
Commission Response
This defense treats the NOI as if it were an administrative order or cause of action. The NOI is
merely a provision of notice of potential Commission action. As discussed more specifically in
the Commission’s response to the First Affirmative Defense and incorporated here, this notice is
required by the Commission’s regulations as specified in 14 CCR § 13181. At the Commission
hearing, the Commission will act in its quasi-judicial capacity to consider the evidence before it,
and then make a determination, adopt findings, and take action. The allegation presented here
would appear to be more appropriate if it were to await formal Commission action.
One party’s defense costs and attorney’s fees can be awarded to them by a court as part of the
relief granted, but not by the Commission. The Coastal Act has no applicable provisions on
attorney’s fees or costs. That said, this staff report and Commission findings have demonstrated
that the requested Commission action here is a proper exercise of its authority under the Coastal
Act and is supported by the evidence, and therefore the Commission should not be responsible
for any such defense costs or attorney’s fees.
THIRTY-FOURTH AFFIRMATIVE DEFENSE
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“34. The Lents acted reasonably and in good faith at all times with regard to the acts and events
that are the subject of the 2015 NOI.
35. The Lents hereby reserve the right to assert additional affirmative defenses and to
supplement, alter or change this SOD and the defenses upon disclosure of more definitive facts
by the Commission.
36. Certain separate and other additional affirmative defenses and objections to the allegations in
the 2015 NOI may be available to the Lents. However, these separate and additional affirmative
defenses and objections may require disclosure of the factual basis of the 2015 NOI and
discovery before they can be properly asserted. The Lents reserve the right to amend this SOD to
assert additional affirmative defenses and objections and to supplement, alter or change the
response, defenses and objections upon disclosure of more definitive facts by the Commission,
and upon the undertaking of discovery and investigation in this matter.” (Lent SOD, at 24.)
Commission Response
The Commission lacks sufficient basic information to respond to this information. If the
argument goes to the application of penalties, that argument was covered in Section III.G and
Section III.H above; if the argument goes to estoppel, that argument was covered above in
Section III.H; otherwise, the Commission is unclear about the exact argument presented here or
how to respond to it, or how it might be different from the 32nd and 33rd affirmative defenses.
Even if this were true, good faith is not an excuse to alter the requirement to comply with the
Coastal Act and permit requirements.
As to paragraphs 35 and 36 of the Lents’ SOD, although the Lents may wish to revise or amend
their SOD, under the applicable regulations, the Commission and its staff are not required to
review, present, or respond to additional information or arguments presented after the SOD
deadline has passed, and the Commission may not necessarily consider such information at the
hearing. Not only have the Lents been given all the opportunities provided for in the Coastal Act
and relevant regulations; they have had, in addition, many years of submitting a very large
number and variety of defenses posed by a number of sequential counsel, which Commission
staff has endeavored to respond to, both previously, and insofar as possible given the number of
such defenses, in the context of this Staff Report (see, for example, the section below).
Other Defenses to the 2015 NOI
The Lents’ SOD also included a section entitled “Specific Responses to Allegations in 2015
NOI,” with 30 specific admissions, denials, or other responses to statements in the Commission’s
NOI of September 18, 2015. The Commission will not include a line-by-line response here, but
have included evidence within this staff report to demonstrate that the Commission concurs with
the statements made in the 2015 NOI based on the evidence presented in this staff report, and
that the Commission actions taken are justified by the factual findings in this staff report.
Defense Response Six: Responses To Other Arguments Offered By The Lents Outside The
SOD In Various Letters Since 2011.
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In their numerous letters since 2011, the Lents have raised other possible defenses to
Commission action to remove the unpermitted development, as well as to the Conservancy’s
plans to develop a public access easement here. Commission staff has responded to those
arguments in their letters, and to the extent any of these defenses are properly raised in this
action, the Commission incorporates those letters, which are attached as exhibits to this Staff
Report, into its findings. We also provide a response to some of those main issues here.
1. Removal of unpermitted development Does Not Constitute Over-burdening
In multiple letters since 2011, the Lents have argued that requiring removal of the unpermitted
development is an “over-burdening” of the state’s easement rights. (See the Lents’ letters of
August 2, 2011 (Exhibit 23), April 30, 2014 (Exhibit 29), January 15, 2015 (Exhibit 36),
January 23, 2015 (Exhibit 41).) The Lents also implicitly raised this argument in their SOD in
their legal citations regarding easements, while arguing easement principles allow for the
retention of the stairs. (Lent SOD, at 9.) The Lents’ argument here is best summarized in their
letter of January 23, 2015:
An easement is a restricted right to specific, limited, definable use or activity upon
another's property, which right must be less than the right of ownership. (Mesnick v.
Caton (1986) 183 Cal.App.3d 1248, 1261). Every incident of ownership not inconsistent
with the easement and the enjoyment of same is reserved to the grantor. (Pasadena v.
California-Michigan Land & Water Co. (1941) 17 Cal.2d 576, 579 (“Pasadena”)). Thus,
an easement holder must exercise his or her right so as not to impose an unnecessary
burden on the servient tenement, and the owner of the servient tenement may make any
use of the property that does not unduly interfere with the easement. (Atchison, Topeka &
Santa Fe Ry Co. vs. Abar (1969) 275 Cal.App.2d 456, 464).
The Lents have also frequently asserted that the state does not have an exclusive easement – that
is, the rights of full property ownership in the easement. For instance, in the same letter, the
Lents assert:
The subject easement from the Lents' predecessors simply provides for
“pedestrian access to and from the shoreline.” Nothing more. It is not an
exclusive easement. “No intention to convey such a complete interest can
be imputed to the owner of the servient tenement in the absence of a clear
indication of such an intention.” (Pasadena, supra., 17 Cal.2d at pp. 578579).
To be clear, Commission staff has never asserted, and the Commission does not take the
position, that the public easement created by the OTD required by CDP A-421-78 is an exclusive
easement. The Lents certainly retain the right to make use of that area of their property, and the
Commission does not intend to interfere with that right, as long as it does not impede the public’s
ability to pass and repass through the public easement. The Lents even remain free to apply for a
CDP to construct private beach access improvements on their property, as long as such
improvements do not interfere with the public’s easement.
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Moreover, the removal of unpermitted development blocking a public easement is not an
“unnecessary burden” on the Lents. First, the items the state seeks to have removed are
unpermitted and illegal under the Coastal Act and requiring the removal of such development
and securing compliance with the Coastal Act is hardly an excessive burden. Second, easement
rights include the right to remove obstructions that preclude the easement holder’s reasonable
use of their easement. The easement here specified the right for the public to “pass and repass
over a five foot wide strip of land” from the Pacific Coast Highway to the Pacific Ocean. A grant
of an easement gives the dominant estate “both those interests expressed in the grant and those
necessarily incident thereto.” City of Pasadena v. California-Michigan etc. Co. (1941) 17 Cal.2d
576, 579. A dominant estate’s rights include “unobstructed passage through [an] easement.”
Scruby v. Vintage Grapevine, Inc., 37 Cal.App.4th 697, 703. The removal of obstruction that
unreasonably interferes with passage through an easement is a reasonable requirement “’for the
protection and preservation’ of the easement.” Id at 703; Applegate v. Ota (1983) 146
Cal.App.3d 702, 712-713. These dominant estate’s rights also include the right “to make
necessary and reasonable changes for the purpose for which the easement was intended to be
used.” Zimmerman v. Young (1946) 74 Cal.App.2d 623, 628. Such improvements may include
the removal of obstructions, such as rock and gravel from a road easement. Haley v. L. A. County
Flood Control Dist. (1959) 172 Cal.App.2d 285, 290. The purpose of the easement on the Lents’
property is the right to pass and repass from the public road to the beach. Therefore, the removal
of illegal obstructions from the public easement and the construction of a public accessway are
“necessary and reasonable changes,” to effectuate the public’s ability to use the easement.
2. Construction of Public Access at This Location Is Feasible and the Conservancy Intends To
Develop Public Access Here
In numerous letters, the Lents also argue that no public accessway is feasible in this location and
that, “No one knows if the Conservancy will ever open the subject easement,” and that therefore
the Lents should not be required to remove the unpermitted development from the easement.
(See the Lents’ letter of December 3, 2014 (Exhibit 22); see also the Lents’ letters of August 2,
2011 (Exhibit 28), March 7, 2013 (Exhibit 29), April 30, 2014 (Exhibit 33), January 15, 2015
(Exhibit 36), January 23, 2015 (Exhibit 41), February 1, 2016 (Exhibit 46)(“the Conservancy
has never created feasible easement development plans that would require the Stairway's
removal.”).) Similarly, in a separate argument in their SOD, the Lents argued, “the Easement is
not open to the public because the Conservancy has not decided to develop it.” (Lent SOD at 9.)
Commission staff responded to these arguments substantively in letters of February 1, 2014
(Exhibit 30) and December 22, 2014 (Exhibit 38).
As they have repeated in multiple letters, the Lents are arguing the removal of private
unpermitted development placed in and obstructing a public easement in violation of the Coastal
Act should be dependent on the development of a fully feasible private accessway plan. The
Lents’ argument ignores that 1) the items are unpermitted development and their removal can be
required to obtain compliance with the Coastal Act; 2) that the Conservancy has long sought to
develop public access here and has been impeded by the ongoing presence of the unpermitted
development; and 3) public stairs certainly are feasible in this location once the unpermitted
encroachments are removed. On the first point, see the discussion in Section III.F above
describing the unpermitted development and the Commission’s authority to order the removal of
that development. On the second point, see the description of the Conservancy and MRCA’s
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desire and actions to develop a public access, as well as how the encroachments have impeded
the development of public access here, discussed above in Section III.H and in the Conservancy
and MRCA’s joint letter of June 2016 (Exhibit 59).
On the third point, the development of public access here certainly is feasible – as we wrote to
the Lents in December 2014, the planning process in this matter had already moved past
feasibility and was working on finalizing the design, a process hampered by the ongoing
presence of the encroachments, and the various substantive arguments raised against the removal
of that development. As we also wrote in that letter, feasibility of access at this location was
demonstrated by the presence of existing private staircase for beach access. Commission staff
also wrote in February 2014 that:
Many public access stairs have been built in many places along the California coast and
they have often had to address difficult design issues with changing beach conditions,
irregular wave impacts, and coastal bluff retreat, all while providing safe public access. . .
. The simple fact is that there is a public easement in this location; the holder of that
easement, the Coastal Conservancy, believes that a public accessway can be built in this
location and desires to do so. That it may require some finesse to design a solution in this
location does not excuse the ongoing violation of the Coastal Act and the express permit
condition on which a permit for this residence was originally granted.
Lastly, the Conservancy developed a feasible plan for development of a public accessway at this
location in 2010. Finalization of this design and its development is impeded by the ongoing
retention of the encroachments in the public access easement and the ongoing presentation of
legal arguments and substantial procedural issues against the removal of that development. Thus,
the feasibility of developing public access here is clear, and it is simply incorrect to argue that
the Conservancy has not decided to develop this easement for public access.
3. The unpermitted development Need Not be Retained as a Second Egress
In numerous letters, the Lents also argue that their unpermitted development, the doorway and
stairs on the eastern side of their property, provides a secondary egress required by applicable
building codes and regulations. For instance, in their letter of March 2013 to the Conservancy,
the Lents argued that: “removal of the secondary ingress/egress stairway along the east side of
the residence would render it noncompliant with applicable codes, and pose unreasonable health
and safety risks of harm to occupants of the dwelling.” The Lents originally argued that the 1981
Los Angeles County Building Code, applicable at the time of construction, required two exits
here, and then the Lents argued that the 2010 California Building Code governed and did require
two exits.
Commission staff responded to this argument at length in a letter of February 7, 2014 (Exhibit
30) and again on July 22, 2015. In the letter of February 2014, Commission staff documented
how a second egress was not required under applicable building codes either at the time of
construction or under current building codes given the property’s size. The letter also
documented that Commission staff discussed the issue with City of Malibu building inspectors
and confirmed that requirements for a second egress do not apply for a residence of this size.
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Staff also explained that the Lents were free to apply for a separate, legal egress on their property
to address any remaining concerns they might have, apart from the code requirements. In the
letter of July 2015, staff also explained that that maintenance of illegal development in a public
easement was not the appropriate solution for any egress or private beach access concerns, but
rather the Lents should apply for a legal solution to such concerns:
Likewise, current safety concerns, if they exist, can be ensured through the multiple other
aforementioned opportunities to build an exit (as well as other options including
retractable beach stairs) that do not impede the public’s right of access. The current
solution then, is to seek a legally acceptable solution, not to maintain ongoing
development in violation of the Coastal Act that impedes the development of access for
the larger public and keeps that access in private ownership.
Thus, Commission staff documented as long ago as February 7, 2014, that the local building
codes do not require that the Lents retain the unpermitted development as a second egress, and
have reiterated since that the retention of illegal development blocking a public easement is not
the appropriate solution to their concerns, rather entering into a formal agree to remove the
unpermitted development and resolve their violation, while applying for permits for any new or
modified beach stairs is the appropriate solution.
4. Nearby Public Access
The Lents have also argued in several letters that adequate public access exists nearby. (See the
Lents’ letter of August 2, 2011 (Exhibit 28) and March 7, 2013 (to SCC) (Exhibit 29).) The
Lents argue there are vertical accessways one-half mile to the west at Duke's Restaurant, 21202
Pacific Coast Highway, and one-half mile east at the Moonshadows property, 20340 Pacific
Coast Highway. Commission staff responded to this argument in the letter of February 7, 2014
(Exhibit 30).
As explained in that letter, both of the cited easements are closed with no future or anticipated
plans to be developed for public access. The accessway at the Moonshadows location, on a
county parcel technically unaddressed but between 20356 Pacific Coast Highway and 20330
Pacific Coast Highway, is a closed accessway managed by LA County Beaches and Harbors,
who have no current plans to redevelop the accessway. 21202 PCH does contain a vertical
easement accepted by the Conservancy, but construction of this public access awaits uncertain
future development and cannot be considered existing access. It should also be stated that two
accessways would not provide direct access to Las Flores Beach or its laterals, which currently
has no public access, as both serve different beaches, although under some conditions one might
provide access around a large seawall to Las Flores Beach.
Moreover, given the importance of public access in the area, the extremely limited public access
and the great demand for access, the presence of other accessways in other locations along the
coast is not a legal justification for eliminating accessways. The current Malibu LCP Section
2.86(p) includes the specific standard of one accessway for every 1000 feet for Las Costa and
Las Flores beaches and the nearest access here is much farther and located at different beaches:
1.7 miles (8976 feet) to the west at 22126 Pacific Coast Highway (Carbon Beach) or 1 mile
(5280 feet) to the east at 20000 Pacific Coast Highway (Big Rock Beach). Even if opened, the
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other accessways cited by the Lents would not meet the 1000-foot standard, but would rather be
about 2600 feet away. Indeed, the Malibu LCP mandates opening all existing public accessways.
Section 12.9E of the implementation plan portion of the LCP states: “Improvements and/or
opening of accessways already in public ownership or that are accepted pursuant to an offer to
dedicate required by a Coastal Development Permit shall be permitted regardless of the distance
from the nearest available vertical accessway.”
Additionally, giving up one access easement for other preexisting ones goes against Coastal Act
requirements to maximize public access as expressed in Section 30210. Section 30001.5(c) of the
Act declares a public policy goal to “Maximize public access to and along the coast and
maximize public recreational opportunities in the coastal zone . . . .” The Malibu LUP and the
Coastal Act Section 30212.5 also adopt the policy goal of accepting as many public access sites
as possible in order to mitigate against the impacts, social and otherwise, of overcrowding or
overuse by the public of any single area. Even if other easements opened, the vertical accessway
at 20802 PCH will help to alleviate parking congestion and overcrowding by the public at one
single area.
As staff noted in the letter of February 2014, a similar argument was presented before the
Commission in a Cease and Desist Order hearing against removal of unpermitted development in
a vertical public access easement, based on the presence of nearby existing accessways (both
developed and undeveloped), including an undeveloped county easement some 690 feet away.
As noted by staff, the Commission rejected those arguments for many of the same reasons that
apply here, including that the Coastal Act and the Malibu LUP and LCP require all existing
public easements for vertical accessways to be opened. The Commission’s action and adopted
Commission findings were challenged in court and upheld by both the trial court and the Court
of Appeal (and the Supreme Court denied review). 46
Lastly, even if existing accessways nearby were opened, the fact remains that the Commission
required public access at this specific location in a CDP. We should not amend, over 30 years
later, that decision by choosing to ignore unpermitted development placed in the easement
recorded pursuant to that CDP.
I. CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA)
The Commission finds that issuance of this Cease and Desist Order to compel the removal of
unpermitted development from the property, as well as the implementation of the order, is
exempt from any applicable requirements of the California Environmental Quality Act of 1970
(CEQA), Cal. Pub. Res. Code §§ 21000 et seq., for the following reasons. First, the CEQA
statute (section 21084) provides for the identification of “classes of projects that have been
determined not to have a significant effect on the environment and that shall be exempt from
[CEQA].” The Commission finds that the actions required by the proposed Cease and Desist
Order will not have significant adverse effects on the environment, within the meaning of
CEQA. Furthermore, the CEQA Guidelines (which, like the Commission’s regulations, are
codified in 14 CCR) provide the list of such projects, which are known as “categorical
46
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exemptions,” in Article 19 (14 CCR §§ 15300 et seq.). The proposed Order is exempt from the
requirement for the preparation of an Environmental Impact Report, based on 14 CCR Sections
15060(c)(2) and (3), 15061(b)(2), 15307, 15308 and 15321 of CEQA Guidelines.
Although the CEQA Guidelines provide for exceptions to the application of these categorical
exemptions (14 CCR § 15300.2), the Commission finds that none of those exceptions applies
here. Section 15300.2(c), in particular, states that:
A categorical exemption shall not be used for an activity where there is a
reasonable possibility that the activity will have a significant effect on the
environment due to unusual circumstances.
CEQA defines the phrase “significant effect on the environment” (in Section 21068) to mean “a
substantial, or potentially substantial, adverse change in the environment.” The proposed order
requires very limited changes to the physical environment and no harm to the environment.
Thus, this action will not have any significant effect on the environment, within the meaning of
CEQA, and the exception to the categorical exemptions listed in 14 CCR Section 15300.2(c)
does not apply. An independent but equally sufficient reason why that exception in section
15300.2(c) does not apply is that this case does not involve any “unusual circumstances” within
the meaning of that section, in that it has no significant feature that would distinguish it from
other activities in the exempt classes listed above. This case is a typical Commission
enforcement action.
In sum, given the nature of this matter as an enforcement action, and since there is no reasonable
possibility that it will result in any significant adverse change in the environment, it is
categorically exempt from CEQA.

J. SUMMARY OF FINDINGS OF FACT
1.

2.

3.

4.

Dr. Warren and Hennie Lent are the owners of property at 20802 Pacific Coast Highway,
Malibu, CA (APN 4450-007-027), which is within the Coastal Zone as that phrase is
defined in the Coastal Act.
The Commission granted Coastal Development Permit A-421-78 to the owners of the
aforementioned property on January 17, 1979, then approved an amendment to that
permit on February 20, 1980 to authorize construction of the existing residence at the site,
which was modified to approve an 18” corner encroachment, and only that 18” change, in
an amendment on June 16, 1981.
CDP A-421-78, and its amendments, included Special Condition 5, which required the
permit applicant to provide for an easement, in perpetuity, for vertical public access to the
beach; and that the applicant “shall also provide an area for stairs down from the vertical
accessway, if necessary, to the beach seaward of the structure.”
The Offer to Dedicate the vertical public easement was recorded with the Los Angeles
County Recorder’s Office on July 16, 1980, as Instrument No. 80-679384. The document
offered “to the people of California an easement in perpetuity for the purposes of public
access from Pacific Coast Highway to the mean high tide line, including the privilege and
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5.

6.

7.

8.

9.

10.

11.

right to pass and repass over a five (5) ft. wide strip of land located on the subject
property [ ] along the eastern edge of the parcel extending from the edge of the public
right-of-way of Pacific Coast Highway to the mean high tide line of the Pacific Ocean.”
The California Coastal Conservancy accepted the Offer to Dedicate for the vertical public
access easement on November 17, 1982, and recorded that acceptance document with the
Los Angeles County Recorder’s Office on December 29, 1982, as Instrument No. 821303557.
The Lents maintain unpermitted development on their property that constitute multiple
ongoing violations of the Coastal Act. These various separate violations include, but is
not necessarily limited to, 1) the maintenance of a set of a fence and gate; 2) 1) the
maintenance of stairs; 3) the maintenance of decks; and 4) the maintenance of other
associated private supporting structures. All of these items are development as defined by
Coastal Act Section 30106, and were not authorized through a CDP or CDP amendment.
This unpermitted development is maintained in an area reserved for the vertical public
access easement. The unpermitted development on the Lents’ property also violates the
terms and conditions of a CDP A-421-78, as amended, which was previously issued by
the Commission.
The Coastal Commission has jurisdiction over these violations because the matter
involves development inconsistent with the terms and conditions of a CDP previously
issued by the Commission. The Coastal Commission also has jurisdiction over these
violations because the matter involves development that occurred prior to the certification
of the area’s Local Coastal Plan in 2002, and therefore involves activity that required a
CDP from the Commission and no CDP was issued.
Since 2002, the Lents continue to knowingly and intentionally maintain the unpermitted
development without a CDP and in violation of the terms and conditions of CDP A-42178, as amended, in violation of the Coastal Act. The Lents have refused since 2007 to
remove the unpermitted development from the easement or even to enter into a formal
agreement to establish a process for the removal of the unpermitted development. The
retention of unpermitted development is a violation of the Coastal Act.
The Lents have continuously presented in multiple letters and conversations from 2011 to
2016 at least, numerous arguments against the Commission’s authority to require removal
of the unpermitted development from the public easement on their property and against
the development of that easement for public access.
The California Coastal Conservancy has long sought to develop this public accessway for
public access and believes an accessway here is feasible. The ongoing retention of the
unpermitted development in their easement has impaired and prevented the Conservancy
from developing this easement for public access. The Conservancy believes that without
the ongoing retention of the unpermitted development in the easement, the easement
would have been already developed for public access.
The retention of unpermitted development in a public access easement and in violation of
a CDP condition for public access is a violation of the public access provisions of the
Coastal Act. CDP A-421-7 found that without the provisions for public access, the
residence would be in violation of the public access provisions of the Coastal Act
including Section 30211 and 30212. The relevant Offer to Dedicate document 80-679384
found that the vertical public access easement on the property was necessary for
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12.

13.

14.
15.

16.

17.

compliance with the Coastal Act public access provisions in Section 30210, 30211, and
30212. The retention of unpermitted development in that public easement violates the
terms of the easement and the CDP condition, and therefore violates the cited public
access provisions of the Coastal Act. The Lents are therefore in violation of the public
access provisions of the Coastal Act.
The Lents’ violations of the Coastal Act have persisted since they purchased the property
in 2002. However, for the purposes of imposing an administrative civil penalty in this
matter, the Commission only considered a date range from November 24, 2014 to the
start of the Commission hearing on December 7, 2017.
On May 23, 2007, the Executive Director sent the Lents a “Notice of Intent to Commence
Cease and Desist Order and Restoration Order Proceedings and to Record a Notice of
Violation of the Coastal Act” letter. On September 1, 2015, the Executive Director sent
the Lents a supplemental “Notice of Intent to Commence Cease and Desist Order and
Administrative Civil Penalties Proceedings” letter.
The work to be performed under this Cease and Desist Order, if completed in compliance
with the Order, will be consistent with Chapter 3 of the Coastal Act.
Coastal Action Section 30810 authorizes the Commission to issue a Cease and Desist
Order in these circumstances. The criteria for issuance of a Cease and Desist Order has
been met pursuant to Section 30810 of the Coastal Act.
Coastal Action Section 30821 authorizes the Commission to impose administrative civil
penalties in these circumstances. The criteria for imposition of administrative civil
penalties pursuant to Section 30821 of the Coastal Act have been met in this case.
As called for in 30821(c), the Commission has considered and taken into account the
factors in 30820(c) in determining the amount of administrative civil penalty to impose.
These factors weigh toward the application of a significant penalty, beyond that which
the Commission is imposing here in its prosecutorial discretion.
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1.0

CEASE AND DESIST ORDER CCC-16-CD-03
Pursuant to its authority under California Public Resource Code (“PRC”) Section 30810,
the California Coastal Commission (“the Commission”) hereby orders and authorizes Dr.
Warren M. and Henny Lent, in their individual capacities and as Trustees of any Trust in
which title to the property at 20802 Pacific Coast Highway in Malibu is vested, and all their
successors in interest, assigns, future owners of the Property, employees, agents,
contractors, and anyone acting in concert with any of the foregoing (hereinafter referred to
as “Respondents”) to take all actions required by this Cease and Desist Order including by
complying with the following:

2.0

1.1

Cease and desist from engaging in any further development, as that term is defined in
the Coastal Act (PRC Section 30106), on the property identified in Section 4.2 below
(the “Property”), unless authorized pursuant to the Coastal Act (PRC Sections 30000
to 30900), which includes pursuant to this Cease and Desist Order, or confirmed by
Commission staff to be exempt.

1.2

Remove, pursuant to and consistent with the terms of an approved Removal Plan as
set forth in Section 6.0, below and to the terms and conditions set forth herein, all of
the physical items of development that were placed or have come to rest as a result of
Unpermitted Development, as that phrase is defined in Section 4.4 below.

1.3

Refrain from any attempt to limit or interfere (a) with the public’s use of the public
access easements on the Property that were offered by the prior owners as required by
the special conditions of Coastal Development Permit A-421-78, as amended, and
accepted by the State Coastal Conservancy in acceptance documents recorded with
the Office of the County Recorder for Los Angeles County as Instruments No.s 821303557 and 82-1303558; or (b) with the use of those easements by any holder(s)
thereof to develop access improvements or to maintain the easements as available for
public use; including refraining from any attempt or activity to physically or
indirectly discourage or prevent use of the public easements on the Property.

1.4

Comply with all terms and conditions of CDP A-421-78, approved by the
Commission on January 17, 1979, as amended by the Commission on February 20,
1980 and on June 16, 1981.

ADMINISTRATIVE CIVIL PENALTY CCC-16-AP-01
Pursuant to its authority under PRC Section 30821, the Commission hereby imposes on
Respondents an administrative civil penalty of $950,000. Within sixty (60) days of the
1
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effective date of this Cease and Desist Order and Administrative Penalty, Respondents
shall submit a plan for the review and approval of the Commission’s Chief of Enforcement
or the Deputy Chief of Enforcement for the payment of this penalty that shall result in the
full payment of this penalty within one year of the effective date of this Cease and Desist
Order and Administrative Penalty. Extensions for payments under this plan may be
requested under Section 14.0 below. The funds for this penalty shall be made out to the
California Coastal Conservancy for deposit into its Violation Remediation Account (see
PRC Section 30821(j) and 30823). The Commission also authorizes the Executive Director
to record a lien on the Property if the penalty is unpaid within this specified timeframe.
3.0

PERSONS SUBJECT TO THIS CEASE AND DESIST ORDER AND
ADMINISTRATIVE PENALTY
The persons subject to this Cease and Desist Order and Administrative Penalty are Dr.
Warren M. and Henny S. Lent, in their individual capacities and as Trustees of any Trust in
which title to the Property is vested, all of their successors, assigns, employees, agents, and
contractors, and anyone acting in concert with the foregoing.

4.0

DEFINITIONS
4.1

This Cease and Desist Order and Administrative Penalty
Cease and Desist Order No. CCC-16-CD-03 and Administrative Penalty No. CCC16-AP-01 are referred to collectively herein as this Cease and Desist Order and
Administrative Penalty. This Cease and Desist Order refers specifically to the
requirements of Cease and Desist Order No. CCC-16-CD-03.

4.2

The Property
The property that is the subject of this Cease and Desist Order and Administrative
Penalty is as follows: 20802 Pacific Coast Highway in Malibu, Los Angeles County,
which is identified by the Los Angeles County Assessor’s Office as APN 4450-007027. This Cease and Desist Order and Administrative Penalty refer to that property as
the “Property.”

4.3

Vertical Public Access Easement
Vertical Public Access Easement refers to the easement or the easement interest on
the Property that was offered by the prior owners as required by the special conditions
of Coastal Development Permit A-421-78, as amended, and accepted by the State
Coastal Conservancy in an acceptance document recorded with the Office of the
County Recorder for Los Angeles County as Instrument No. 82-1303557, and which
provided an easement “in perpetuity for the purposes of … public access from Pacific
Coast Highway to the mean high tide line, including the privilege and right to pass
2
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and repass over a five (5) ft. wide strip of land located on the subject property …
along the eastern edge of the parcel, extending from the edge of the public right-ofway of Pacific Coast Highway to the mean high tide line of the Pacific Ocean. . . .”
4.4

Unpermitted Development
Unpermitted Development refers to development as that term is defined by the
Coastal Act (PRC Section 30106) that occurred on the Property without the
authorization required under the Coastal Act and/or that did not comply with the
terms and conditions of Coastal Development Permit No. A-421-78, including its
amendments, as well as any materials or structures existing on the Property as a result
of such development, specifically including a staircase, stair landings or decks, a
fence, a gate, supporting structures, and any other structures placed in the area
covered by the Vertical Public Access Easement.

4.5

Vertical Easement Holder
Vertical Easement Holder refers to the State Coastal Conservancy or any successor in
interest as the holder of the Vertical Public Access Easement.

5.0 SUBMITTAL OF DOCUMENTS
All documents and funds submitted to the Commission pursuant to this Cease and Desist
Order and Administrative Penalty shall be sent to:
With a copy sent to:
California Coastal Commission
California Coastal Commission
Attn: Peter Allen
Attn: Molly Troup
45 Fremont St, Suite 2000
89 S. California Street, Suite 200
San Francisco, CA 94105
Ventura, CA 93001
6.0 REMOVAL PLAN
6.1

Within 30 days of issuance of this Cease and Desist Order, Respondents shall submit
a Removal Plan for the review and approval of the Commission’s Chief of
Enforcement or the Deputy Chief of Enforcement. The Removal Plan shall describe,
in detail, all measures to be used for the removal and off-site disposal of all physical
items that were placed or have come to rest on the Property as a result of Unpermitted
Development, including but not necessarily limited to all items of Unpermitted
Development specifically identified in Section 4.4 above, and shall be consistent with
the conditions set forth in this Section 6.0, below.
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6.2

The Removal Plan shall be prepared by a licensed, certified civil engineer or other
qualified professional licensed by the State of California (“Specialist”) approved by
the Commission’s Chief of Enforcement or the Deputy Chief of Enforcement and
shall include the following components:
A.

A timetable for removal activities that will provide for removal of all items of
Unpermitted Development, including, but not necessarily limited to, the fence,
gate, stairs, decks, and other supporting structures in the Vertical Public Access
Easement, within 30 days from approval of the Removal Plan;

B. A site plan, prepared by a licensed surveyor, depicting the boundary lines of the
Property, the area of the Vertical Public Access Easement, and the area of the
lateral public access easement on the Property, all physical items of Unpermitted
Development to be removed and the location where photographs will be taken
pursuant to Section 6.4, below;
C. A detailed description of the proposed removal activities, which shall indicate
the use of removal techniques that will minimize impacts to the natural habitat of
the beach and public use of that beach and Pacific Coast Highway;
D. An identification of the disposal or recycling site to which removed development
materials will be transported, which must be a licensed disposal facility. If the
proposed destination for the removed materials is located in the Coastal Zone
and is not an existing, legal sanitary landfill or recycling center, a CDP is
required for such disposal. All hazardous materials must be transported to and
properly disposed of at a licensed hazardous waste disposal facility;
E.

The Removal Plan shall describe all equipment to be used. All tools utilized shall
be hand tools unless the Specialist demonstrates to the satisfaction of the Chief
of Enforcement or the Deputy Chief of Enforcement that mechanized equipment
is needed and will not impact resources protected under the Coastal Act. If
mechanized equipment is proposed, the Removal Plan shall provide, for the
review and approval of the Chief of Enforcement or the Deputy Chief of
Enforcement, a description of:
1) Type of mechanized equipment that will be used for removal activities;
2) Length of time equipment will be used;
3) Routes that will be utilized to bring equipment to and from the Property,
including to and from the sandy beach area if such activity is approved in the
Removal Plan;
4) Storage locations for equipment when not in use during removal process.
Mechanized equipment cannot be stored on the sandy beach;
5) Hours of operation of mechanized equipment;
4
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6) Contingency plan that addresses clean-up and disposal of released materials
and water quality concerns in case of a spill of fuel or other release of
hazardous materials from use of mechanized equipment;
7) Designated areas for staging of any construction equipment and materials,
including receptacles and temporary stockpiles of materials. All stock piles
and construction materials shall be covered, enclosed on all sides, located as
far away as possible from drain inlets and the beach and ocean, and shall not
be stored in contact with the soil. No demolition or construction materials,
debris, or waste shall be placed or stored where it may enter receiving waters
or a storm drain, or be subject to wind or runoff erosion and dispersion.
8) Designated and confined areas for maintaining and washing machinery and
equipment, specifically designed to control runoff. Thinners or solvents shall
not be discharged anywhere on the Property or adjacent areas, including into
sanitary or storm sewer systems. The discharge of hazardous materials into
any receiving waters is prohibited.
6.3

Within 10 days of completion of removal activities pursuant to this Section,
Respondents shall submit evidence of the completion to the Commission’s Chief of
Enforcement or the Deputy Chief of Enforcement for his or her review and approval,
including photographic documentation from the locations depicted on the site plan
required by Section 6.2.B, evidencing the removal of all physical items and structures
required to be removed pursuant to this Cease and Desist Order and Administrative
Penalty. After review of the evidence, if the Commission’s Chief of Enforcement or
the Deputy Chief of Enforcement determines that the removal activities have in part,
or in whole, been unsuccessful, based on the requirements of the approved Removal
Plan and this Cease and Desist Order, Respondents shall submit a Revised Removal
Plan for the review and approval of the Commission’s Chief of Enforcement or the
Deputy Chief of Enforcement. The Revised Removal Plan shall specify any measures
necessary to ensure that the removal activities comply with the approved Removal
Plan, this Cease and Desist Order and Administrative Penalty, and the Coastal Act.
Respondents shall implement any specified measures, within the timeframe specified
by the Commission’s Chief of Enforcement or the Deputy Chief of Enforcement.

7.0 REVISION OF DELIVERABLES
The Commission’s Chief of Enforcement or the Deputy Chief of Enforcement may require
revisions to deliverables under this Cease and Desist Order and Administrative Penalty,
whenever necessary to satisfy the criteria established in this Cease and Desist Order and
Administrative Penalty, and Respondents shall revise any such deliverable consistent with
the requested specifications and resubmit it for review and approval by the Commission’s
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Chief of Enforcement or the Deputy Chief of Enforcement, by the deadline established by
the modification request.
8.0

COMMISSION JURISDICTION
The Commission has jurisdiction over resolution of these Coastal Act violations pursuant
to PRC Section 30810 and jurisdiction to issue administrative civil penalties under PRC
Section 30821.

9.0 EFFECTIVE DATE AND TERMS OF THIS CEASE AND DESIST ORDER AND
ADMINISTRATIVE PENALTY
The effective date of this Cease and Desist Order and Administrative Penalty is the date the
Commission votes to issue this Cease and Desist Order and Administrative Penalty. This
Cease and Desist Order and Administrative Penalty shall remain in effect permanently
unless and until either is modified by the Commission.
10.0 FINDINGS
This Cease and Desist Order and Administrative Penalty are issued on the basis of the
findings adopted by the Commission, as set forth in the document entitled “STAFF
REPORT: RECOMMENDATIONS AND FINDINGS FOR CEASE AND DESIST
ORDER AND ADMINISTRATIVE CIVIL PENALTY.” The Commission has authorized
the activities required in this Cease and Desist Order and Administrative Penalty and has
determined them to be consistent with the resource protection policies set forth in Chapter
3 of the Coastal Act, if carried out in compliance with the terms of this Cease and Desist
Order and Administrative Penalty.
11.0 COMPLIANCE OBLIGATION
Strict compliance with this Cease and Desist Order and Administrative Penalty by all
parties subject hereto is required.
11.1 Failure to comply with the requirement to pay the Administrative Penalty required by
this Cease and Desist Order and Administrative Penalty may result in the
Commission recording a lien on the Property in the amount of the Administrative
Penalty, which shall have the force, effect, and priority of a judgment lien.
11.2 Failure to comply with any term or condition of this Cease and Desist Order and
Administrative Penalty, including any deadline contained herein, will constitute a
violation of this Cease and Desist Order and Administrative Penalty and may result in
the imposition of civil penalties under PRC Section 30821.6 of up to SIX
THOUSAND DOLLARS ($6,000) per day for each day in which each violation
persists. In addition, failure to comply with any terms or conditions of this Cease and
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Desist Order and Administrative Penalty may result in the Commission seeking
judicial relief and additional penalties as authorized under Chapter 9 of the Coastal
Act, including PRC Sections 30820, 30821, and 30822.
12.0 SITE ACCESS
Respondents shall provide Commission staff and staff of any agency having jurisdiction
over the work being performed under this Cease and Desist Order with access to the areas
of the Property described below. Nothing in this Cease and Desist Order is intended to limit
in any way the right of entry or inspection that any agency may otherwise have by
operation of any law. The Commission and other relevant agency staff may enter and move
freely about the following areas: (1) the portions of the Property on which the violations are
located, (2) any areas where work is to be performed pursuant to this Cease and Desist
Order or pursuant to any plans adopted pursuant to this Cease and Desist Order, (3)
adjacent areas of the Property and any other area in order to view the areas where work is
being performed pursuant to the requirements of this Cease and Desist Order, (4) any other
area where evidence of compliance with this Cease and Desist Order may lie for purposes
including, but not limited to, inspecting records, logs and contracts relating to the Property;
and overseeing, inspecting, documenting, and reviewing the progress of Respondents in
carrying out the terms of this Cease and Desist Order.
13.0 GOVERNMENT LIABILITY
Neither the State of California, nor the Commission, nor its employees shall be liable for
injuries or damages to persons or property resulting from acts or omissions by Respondents
in carrying out activities required and authorized under this Cease and Desist Order and
Administrative Penalty; nor shall the State of California, the Commission, or its employees
be held as a party to any contract entered into by Respondents or their agents in carrying
out activities pursuant to this Cease and Desist Order and Administrative Penalty.
14.0 DEADLINES
The Commission’s Chief of Enforcement or the Deputy Chief of Enforcement may extend
any deadlines specified herein. Any extension request must be made in writing and
received by Commission staff ten (10) days prior to expiration of the subject deadline. Any
such request shall be sent to the address listed in Section 5.0, above.
15.0 SEVERABILITY
Should any provision of this Cease and Desist Order and Administrative Penalty be found
invalid, void, or unenforceable, such illegality or unenforceability shall not invalidate the
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whole, but this Cease and Desist Order and Administrative Penalty shall be construed as if
the provision(s) containing the illegal or unenforceable part were not a part hereof.
16.0 SUCCESSORS AND ASSIGNS
This Cease and Desist Order shall run with the land, binding Respondents and all
successors in interest, heirs and assigns of Respondents, and future owners of the Property.
Respondents shall provide notice to all successors, heirs, assigns, and potential purchasers
of the Property of any remaining obligations under this Cease and Desist Order.
17.0 MODIFICATIONS AND AMENDMENTS TO THIS CEASE AND DESIST ORDER
AND ADMINISTRATIVE PENALTY
Except as provided in Section 14.0 of this Cease and Desist Order and Administrative
Penalty, or for ministerial corrections, this Cease and Desist Order and Administrative
Penalty may be amended or modified only in accordance with the standards and procedures
set forth in Section 13188(b) of Title 14 of the California Code of Regulations.
18.0 APPEAL
Pursuant to PRC Section 30803(b), any person or entity against whom this Cease and
Desist Order under Section 1.0 is issued may file a petition with the Superior Court for a
stay of this Cease and Desist Order.
19.0 GOVERNMENT JURISDICTION
This Cease and Desist Order and Administrative Penalty shall be interpreted, construed,
governed, and enforced under and pursuant to the laws of the State of California.
20.0 NO LIMITATION ON AUTHORITY
Except as expressly provided herein, nothing herein shall limit or restrict the exercise of the
Commission’s enforcement authority pursuant to Chapter 9 of the Coastal Act (PRC
Sections 30800 to 30824), including the authority to require and enforce compliance with
this Cease and Desist Order and Administrative Penalty.

Executed in ______________________ on behalf of the California Coastal Commission.

By:

________________________
John Ainsworth
California Coastal Commission
Acting Executive Director

__________________
Date
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STATE OF CALIFORNIA - THE RESOURCES AGENCY

CALIFORNIA COASTAL COMMISSION

~

•

4 5 FREMONT STREET, SUITE 2000

SAN FRANCISCO, 0.

9'\tOs-2219

VOICE AHD TDD ( 415) 904-5200

VIA CERTIFIED MAIL (#7005 0390 0002 8123 5072)
and REGULAR MAIL

May 23,2007

Warren M. Lent
150 N. Robertson Blvd, Suite 140
Beverly Hills, CA 90211-2143

Subject:

Violation No.:
Location:

Notice of Intent to Commence Cease and Desist Order and
Restoration Order Proceedings and to Record a Notice of
Violation of the Coastal Act
V-4-02-058
20802 Pacific Coast Highway, Malibu, CA
(APN 4450-007 -027)

Dear Dr. Lent:
This letter is to formally follow-up recent discussions you have had with my staff regarding the
easement on your property and to reiterate our interest in resolving this matter.
The purpose of this letter is to notify you of my intent, as the Executive "Director of the California
Coastal Commission ("Commission"), to record a Notice of Violation of the Coastal Ad against
your property at 20802 Pacific Coast Highway in Malibu, Los Angeles County Assessor's Parcel
No. APN 4450-007-027 ("your property" or the "subject property"), and to commence
proceedings for issuance to you of a Cease and Desist Order and Restoration Order for
unpermitted development on your property that is inconsistent with the terms and conditions of
Coastal Development Permit (CDP) No. 421-78.
The unpermitted and inconsistent development consists of a fence and gate that blocks the
vertical access easement across your property. This development is inconsistent with the terms
of an easement that the State Coastal Conservancy ("Conservancy") holds over a strip of your
property for the purpose of providing public access from Pacific Coast Highway to the mean high
tide line. The easement was created through the recordation of an offer to dedicate (Los Angeles
County Instrument No. 80-679384, recorded on July 16, 1980) recorded in satisfaction of the
requirements of Special Condition 5 of CDP No. 421-78, and an acceptance thereof (Los Angeles
County Instrument No. 82-1303557, recorded on December 29, 1982) recorded by the
Conservancy. The terms of the original offer state that " ... the owner(s) hereby offer to dedicate
to the People of California an easement in perpetuity for the purposes of public access from
1

The Coastal Act is codified in sections 30,000 to 30,900 of the California Public Resources Code. All
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Pacific Coast Highway to the mean high tide line, including the privilege and right to pass and

repass over a five (5) ft. wide strip of land located on the subject property along the eastern edge
of the parcel. .. " A copy of the offer is attached for your review. Blocking the right to pass
through the easement area is inconsistent with the permit condition and purpose of an easement
for public access.

Historv of the Violation Investigation
On November 17, 1982, the Conservancy accepted two Offers To Dedicate (OTDs) for a vertical
access easement and a lateral access easement on your property. The Conservancy's acceptance
of the easements, and any eventual improvements that the Conservancy (or other, future owners
of the easement or their agents) may make to the easement area do not diminish your obligations,
as owners of the property subject to the easements, to comply with requirements contained
within the easement terms. The Conservancy's acceptance of the two OTDs was recorded by
Los Angeles County Recorder's Office on December 29, 1982. Thus, the easement is recorded
in the chain of title for your property, as are the original OTDs, and were so when you purchased
the property. Since both the benefits and burdens of a permit run with the land, current owners
of the property are bound by its terms and are responsible for resolving any outstanding
violations of the Coastal Act that exist on the property.
The Conservancy notified owners of your property via a phone call and a letter dated September
15, 1993, that inspection by Conservancy staff determined that there is a gate across the vertical
access easement and that this violates the Conservancy' s vertical access easement by blocking it.
The letter requested that the owner remove the gate or seek the Conservancy 's permission to
keep the gate in place temporarily. Neither action was taken by the previous owner. In 2002,
when you purchased the property, the situation remained the same.
The Commission staff recently became aware of the continued blockage of the vertical access
easement and notified you of the continuing violation on your property in a letter dated April27,
2007. Commission staff requested that you respond by May 7, 2007 to attempt to resolve this
violation informally. Staff has not yet received a response to this letter. As you know, staff also
contacted you May 18, 2007 and May 21, 2007 regarding this issue and to discuss possible
means to resolve the matter.

Cease and Desist Order
The Commission's authority to issue Cease and Desist Orders is set forth in Section 308IO(a) of
the Coastal Act, which states the following, in part:
If the commission, after public hearing, determines that any person or governmental agency
has undertaken, or is threatening to undertake, any activity that (1) requires a permit from
the commission without securing the permit or (2) is inconsistent with any permit previously
issued by the commission, the commission may issue an order directing that person or
governmental agency to cease and desist.

As the Executive Director of the Commission, I am issuing this Notice of Intent to commence
Cease and Desist Order proceedings since development that is both unpermitted and inconsistent

2
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with a permit previously issued by the Commission has occurred at the subject property. The
proposed order to be issued pursuant to Section 30810 would require that you remove the portion
of fence and gate that is blocking the vertical easement, and it would require you to keep the
easements open and free from impediments to pedestrian use at all times in the future.
Section 30600(a) of the Coastal Act states that, in addition to obtaining any other permit required
by law, any person wishing to perform or undertake any development in the coastal zone must
obtain a CDP. "Development" is defmed by Section 30106 of the Coastal Act as follows:
"Development" means, on land, in or under water, the placement or erection ofany solid
material or structure; discharge or disposal ofany dredged material or ofany gaseous,
liquid, solid, or thermal waste; grading, removing, dredging, mining, or extraction ofany
materials; change in the density or intensity of use ofland... change in the intensity of use of
water, or of access thereto ... and the removal or harvesting ofmajor vegetation other than
for agricultural purposes .. .

Fencing constitutes "development'' and therefore requires a CDP. This matter involves
development that is also inconsistent with the permit issued by the Commission.
For these reasons, the criteria of Section 30810(a) of the Coastal Act have been satisfied, and I
am sending this letter to initiate proceedings for the Commission to issue a Cease and Desist
Order.
Based on Section 30810(b) of the Coastal Act, the Cease and Desist Order may be subject to
such terms and conditions as the Commission may determine are necessary to ensure compliance
with the Coastal Act, including removal of any development or material or the setting of a
schedule within which steps shall be taken to obtain a permit pursuant to the requirements of the
Coastal Act.
Restoration Order

Section 30811 of the Coastal Act authorizes the Commission to order restoration of a site as
follows:
In addition to any other authority to order restoration, the commission ... may, after a public
hearing, order restoration of a site if it finds that the development has occurred without a
coastal development permit from the commission ... the development is inconsistent with [the
Coastal Act}., and the development is causing continuing resource damage.

I have determined that the specified activity meets the Coastal Act's Section 30811 criteria
authorizing issuance of a restoration order based on the following:
1) Development consisting of fencing and a gate blocking the vertical easement on the
subject property has occurred without a CDP;
2) This development is inconsistent with the resource protection policies of the Coastal Act,
including, but not limited to, the following:

3
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a) Sections 30210 and 30213 (Public Access)

b) Section 30251 (Scenic and visual qualities)
c) Sections 30220 and 30221 (Recreation).
3) The unpermitted development is causing continuing resource damage, as defined by
Section 13190 of the Commission's regulations2 and is impacting the resources listed in
the previous paragraph (item number two). Section 13190(a) of the Commission's
regulations defines the term "resource," as that word is used in Section 30811 of the
Coastal Act, to include public access and the visual quality of coastal areas, and Section
13190(b) of the Commission's regulations defmes the term damage as: "any degradation
or other reduction in quality, abundance, or other quantitative or qualitative
characteristic of the resource as compared to the condition the resource was in before it
was disturbed by unpermitted development." Finally, Conunission regulation Section
13190(c) defines the word "continuing" as applying to any such resource damage that
continues to occur as of the date of issuance of the restoration order. The unpermitted
fencing and gate are an on-going impact that reduces public pedestrian access from
Pacific Coast Highway to the mean high tide line. This is inconsistent with the original
conditions of CDP No. 421-78, with the recorded easement, and with the public access
and recreation policies cited above. They also constitute an ongoing degradation of the
visual quality of this coastal area. The impacts from the unpermitted development
continue to exist at the subject property; therefore, the damage to resources protected by
the Coastal Act is continuing.

For the reasons stated above, I have decided to commence a Restoration Order proceeding before
the Commission in order to secure restoration of the subject property to the condition it was in
before the unpermitted development occurred.
The procedures for the issuance of Restoration Or.ders are described in Sections 13190 through
13197 of the Commission's regulations. Section 13196(e) of the Commission's regulations
states, in part, the following:
Any term or condition that the commission may impose which requires removal of any
development or material shall be for the purpose of restoring the property affected by the
violation to the condition it was in before the violation occurred.
Accordingly, any Restoration Order that the Conunission may issue will have as its purpose the
restoration of the subject property to the conditions that existed prior to the occurrence of the
unpermitted development described above.
Notice of Violation

The Commission's authority to record a Notice of Violation is set forth in Section 30812 of the
Coastal Act, subdivision (a) of which states the following:
Whenever the executive director ofthe Commission has determined, based on substantial
evidence, that real property has been developed in violation of this division, the
2

The Commission's regulations are codified in Division 5.5 of Title 14 of the California Code.
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executive director may cause a notification of intention to record a notice ofviolation to
be mailed by regular and certified mail to the owner of the real property at issue,
describing the real property, identifying the nature of the violation, naming the owners
thereof, and stating that if the owner objects to the filing of a notice of violation, an
opportunity will be given to the owner to present evidence on the issue of whether a
violation has occurred.
I am issuing this Notice of Intent to record a Notice of Violation because, as discussed above,
unpermitted development has occurred at your property, in violation of the Coastal Act. If you
object to the recordation of a Notice of Violation in this matter and wish to present
evidence on the issue of whether a violation bas occurred, you must respond in writing, to
the attention of Erin Haley, using the address provided on the letterhead, within twenty
days of the postmarked mailing of this notice. If you fail to object within that twenty-day
period, we are authorized to record the Notice of Violation against your property in the Los
Angeles County Recorders' office pursuant to Section 30812 of the Coastal Act. lfY,OU object to
this recordation and believe that hl:lere has not been unpennitted development on your property,
please provide us with any information you believe supports your contention along with your
objection. For your information, under additional provisions of Section 30812, any such
recordation of a Notice of Violation is to be removed after the final resolution of the violations,
and you will be provided with a "clearance letter" confmning such action at that time.
Civil Fines
If the Commission issues a Cease and Desist Order and Restoration Order, Section 30805 of the
Coastal Act authorizes the Commission to seek monetary daily penalties as laid out in section
30821.6(a) for any intentional or negligent violation of the order(s) for each day in which the
violation persists. The penalty for intentionally or negligently violating a Cease and Desist Order
and/or Restoration Order can be as much as $6,000 per day for as long as the violation persists.

Response Procedure
In accordance with Sections 13181 (a) and 13191 (a) of the Commission's regulations, you have
the opportunity to respond to the Commission staff's allegations as set forth in this Notice of
Intent to commence Cease and Desist Order and Restoration Order proceedings by completing
the enclosed Statement of Defense form. The Statement of Defense form must be returned to the
Commission's San Francisco office, directed to the attention of Erin Haley, no later than
Tuesday, June 12,2007.
At this time, the Commission staff is tentatively planning to hold a hearing on the issuance of a
Cease and Desist Order and Restoration Orders (and for the proposed recordation of a Notice of
Violation, should you additionally request in writing a hearing on this issue) in this matter during
the Commission meeting that is scheduled for July 11-13, 2007 in San Luis Obispo. We prefer to
resolve violations amicably when possible. One option that you may consider is agreeing to a
"consent order''. A consent order is similar to a settlement agreement. A consent order would
provide you with an opportunity to resolve this matter consensually, and to have input into the
process and timing of removal of the unpermitted development and restoration of the subject
property, and would allow you to negotiate a penalty amount with Commission staff. If you are
interested in negotiating a consent order, please contact Erin Haley at (415) 904-5220 or send
correspondence to her attention at the address listed on the letterhead when you receive this letter

5
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to discuss options to resolve this case. Again, we hope we can resolve this matter amicably and

look forward to hearing from you.
Sincerely,

P:::Zas ~r
Executive Director

Encl.:

Offer to Dedicate recorded on July 16, 1980
Statement of Defense form

cc (with enclosures):

Dr. Warren Lent, 20802 Pacific Coast Highway, Malibu CA 90265-5216 - c e r t if i e d
mail - # 70C.§ .. 03tll0 OOE.l2 6839 4051
Lisa Haage, Chief of Enforcement
Linda Locklin, Coastal Access Program Manager
Pat Veesart, Southern California Enforcement Supervisor
Tom Sinclair, South Central Coast District Enforcement Officer
Steve Hudson, South Central Coast District Supervisor, Plannmg & Regulation

cc (without enclosures):

RECEIVED
MAY 2 5 2007
GOASTALCONSERVANCY
OAKLAND, CAUF.
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COASTAL CONSERVANCY
Staff Recommendation
December 6, 2012
MALIBU COASTAL ACCESS PUBLIC WORKS PLAN
Project No. 12-024-01
Project Managers: Joan Cardellino and Kara Kemmler

RECOMMENDED ACTION: Authorization to disburse up to $470,000 to the Mountains
Recreation and Conservation Authority to prepare a Malibu Coastal Access Public Works Plan
for selected sites in the City of Malibu, Los Angeles County.
LOCATION: City of Malibu, Los Angeles County
PROGRAM CATEGORY: Public Access
EXHIBITS
Exhibit 1: Project Location and Site Map
Exhibit 2: Map of Existing, Open Vertical Accessways in Malibu
Exhibit 3: Proposed Public Works Plan Project Site Locations
Exhibit 4: Proposed Public Works Plan Site-Specific Information (Map,
Current Photos and Nature of Property Interest)
(A) Las Tunas Beach: 19016 Pacific Coast Highway (“PCH”);
(B) Las Tunas Beach: APNs: 4449-007-013, -014, -015, -016
and -017;
(C) Las Flores Beach: 20802 PCH;
(D) La Costa Beach: 21554 PCH;
(E) La Costa Beach: 21664 PCH;
(F) Carbon Beach: 22030 PCH;
(G) Carbon Beach: 22466 PCH;
(H) Malibu Cove Beach: 26834 Malibu Cove Colony Road;
(I) Escondido Beach: 27348 and 27400 PCH ;
(J) Escondido Beach: 27700 PCH;
(K) Escondido Beach: 27910 and 27920 PCH;
(L) Lechuza Beach: APNs 4470-021-900; 4470-028-900
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through 918; 4470-001-900, 4470-024-900, 901; other
easements along West and East Sea Cliff Drive and over 31736
Broad Beach Rd.
Exhibit 5: Project Letters
Exhibit 6: Proof of Service of Mailing Notice to all Malibu Property
Owners City-Wide and Publication in Malibu Times
Newspaper

RESOLUTION AND FINDINGS:
Staff recommends that the State Coastal Conservancy adopt the following resolution pursuant to
Sections 31111 and 31400 et seq. of the Public Resources Code:
“The State Coastal Conservancy hereby authorizes disbursement of up to four hundred seventy
thousand dollars ($470,000) to the Mountains Recreation and Conservation Authority (MRCA)
to prepare a Malibu Coastal Access Public Works Plan, subject to the following conditions:
1. Prior to the disbursement of funds, MRCA shall submit for the review and approval of the
Conservancy’s Executive Officer a work program, including budget and schedule, for the
project and any contractors to be retained.
2.

To the extent appropriate, the Malibu Coastal Access Public Works Plan shall incorporate the
guidelines of the Conservancy’s ‘Standards and Recommendations for Accessway Location
and Development’ and shall be consistent with the requirements of all applicable federal and
state laws governing barrier-free access for persons with disabilities .”

Staff further recommends that the Conservancy adopt the following findings:
“Based on the accompanying staff report and attached exhibits, the State Coastal Conservancy
hereby finds that:
1. The proposed project is consistent with the November 10, 2011 Project Selection Criteria and
Guidelines.
2. The proposed authorization is consistent with the purposes and objectives of Chapter 9 of
Division 21 of the Public Resources Code, regarding public access.
3. The proposed project will serve greater-than-local needs.”

PROJECT SUMMARY:
Staff recommends disbursement of up to four hundred seventy thousand dollars ($470,000) to the
Mountains Recreation and Conservation Authority (MRCA) for the purpose of preparing a
Malibu Coastal Access Public Works Plan (Public Works Plan).
In connection with its statutory mandate to promote public accessways to and along the coast, the
Conservancy aids in the planning for public accessways to the Malibu beaches. Currently, in
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addition to state and county beaches, there are over 30 public accessways in Malibu, many of
which were created by deed restrictions or the acceptance of an offer to dedicate an easement
over private property required as a condition of a California Coastal Commission coastal
development permit. MRCA holds and manages most of these easement accessways; the
Conservancy continues to hold only a handful of the easement accessways, along with the State
Lands Commission and the County of Los Angeles.
There are two types of public accessways to and along the Malibu coast. The first type is a
“lateral” accessway, that is, the accessway runs along the length of a beach, from the mean high
tide mark landward. These lateral accessways generally require no improvements to be publicly
usable (and, typically require no or limited management). The other type is a “vertical”
accessway, which provides access to the coast from the first street landward of the ocean. In
Malibu, with some limited exception (for this proposed plan, exceptions include Lechuza
Beach), the first street landward of the ocean is Pacific Coast Highway. Currently, 8 of these
vertical accessways are developed and in use (See Exhibit 2.) Twelve vertical accessways are
undeveloped for public use due to lack of necessary public improvements and in many of these
cases, the vertical accessways face some barrier to full public use (such as encroachments, lack
of signage, or physical barriers).
Development of public accessways to the Malibu beaches continues to be a long, hard process.
In great part, this is due to delays and impediments in the form of regulatory issues and
permitting as well as landowner or homeowner association legal challenges.
The Conservancy and MRCA seek to explore the feasibility of developing, and, if determined
feasible, to develop these remaining undeveloped or impeded accessways in Malibu as
expeditiously as possible, in order to satisfy the objectives of the Coastal Act and the
Conservancy’s statutory mandate, both of which require maximum public coastal access. In
order to do so effectively, a comprehensive plan is required, covering all potential projects that
might be accomplished over a reasonable period of time. The proposed Public Works Plan is
intended to serve that purpose.
As with any development along the coast, each of the proposed accessway development projects
under the Public Works Plan is subject to review for consistency with the policies of the Coastal
Act. As a general rule, where there is an approved local coastal plan, this would usually take the
form of a project-by-project review by the local government for consistency with its Coastal
Commission-certified local coastal program. However, in order to promote greater efficiency for
the planning of any “public works development”, the Coastal Act authorizes the Coastal
Commission to comprehensively review all public works development projects proposed under a
public works plan, rather than requiring piecemeal review by a local government. “Public works
development” as used in the Coastal Act extends to “all publicly financed recreational facilities
[and] all projects of the State Coastal Conservancy” and, thus would cover this Public Works
Plan, which is both a Conservancy public works project and a publicly financed recreational
facilities project of the MRCA and Conservancy. The rationale for the inclusion of all projects
of the Conservancy as public works development is due to the Conservancy’s statewide mandate
to provide maximum public coastal access.
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Preparation of the Public Works Plan also enables the Conservancy and MRCA to achieve
efficiency in the permitting phase. Absent a comprehensive plan, a coastal development permit is
required for each individual access project, including individual environmental documentation, a
lengthy and expensive process. Under the Public Works Plan one programmatic environmental
document will be prepared, and once the Public Works Plan and the environmental
documentation receive Coastal Commission approval, the subsequent review and approval of the
individual projects is streamlined.
At the same time as streamlining the process, using the Public Works Plan approach preserves
full opportunity for local input. Where the Coastal Commission has certified a local
government's local coastal program, which is the case with the City of Malibu program, the
Commission reviews the public works plan for consistency with that certified program, in full
consultation with the local government.
In order to determine consistency with the policies of Chapter 3 of the Coastal Act regarding
coastal resources planning and management, all public works plans must contain sufficient
information regarding the kind, size, intensity and location of development activity that the
agency proposing the plan intends to undertake. Those information requirements include:
•
•
•
•
•
•

Specific type of activity or activities proposed to be undertaken;
Maximum and minimum intensity of activities proposed to be undertaken;
Maximum size of facilities proposed to be constructed and the proposed timetable for
precise definition of all projects and any phasing of development activity;
Service area for the proposed activity or activities;
Proposed method of financing; and
Proposed location or alternative locations considered for any development.

The proposed Public Works Plan will describe each accessway intended for public use
development, along the Malibu coast between Lechuza Beach and Las Tunas Beach. (See
Exhibits 1, 2 ,3 and 4). As the first step in the process, MRCA will develop or refine conceptual
site plans sufficiently to analyze site feasibility and any potential environmental impacts. The
conceptual site plans will analyze public use site development necessary to enable the public to
pass over and through land to the coast, which may include, but is not limited to, construction or
re-construction of stairways, at-grade paths and gates, viewing platforms, bridges, restrooms,
parking areas, and signage.
MRCA is particularly well-suited to carry out this Public Works Plan project. MRCA is familiar
with the requirements of the public works planning process. Recently, MRCA completed one
other public works plan for the Santa Monica Mountains Conservancy (SMMC). Additionally,
MRCA and the Conservancy are longstanding project partners, working together on public
access in Malibu. In fact, MRCA holds the public property interest in the vast majority of
Malibu public accessways, including those already open to the public. Finally, as a joint powers
agency comprised of two regional park districts and the SMMC, the MRCA has a direct interest
and commitment to providing public access to coastal lands. Formed in 1985 to manage lands
for public use and wildlife habitat in Los Angeles and Ventura counties, the MRCA has
constructed numerous park and access facilities. It operates and manages almost 60,000 acres of
public lands, including managing the Conservancy’s accessway at Escondido Beach (formerly
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known as “Seacliff”). The MRCA also holds the public access easements at two other Malibu
coastal access properties, Carbon Beach Accessway (formerly known as “Geffen”) and Latigo
Shores. At Escondido Beach, the MRCA holds an easement for public open space and resource
protection, just downcoast of the privately-owned Paradise Beach, dedicated as a condition of a
Coastal Commission coastal development permit. Additionally along the Malibu coast, the
MRCA holds property in fee and easements for public access at Lechuza Beach and at Las Tunas
Beach.
Site Description: The proposed Public Works Plan involves the following properties, over
which the Conservancy or MRCA holds either fee title or an easement for public access, or
where there is a deed restriction in favor of public access (See Exhibits 3 and 4):
(A) Las Tunas Beach: 19016 Pacific Coast Highway (“PCH”); fee owner Harner; deed
restriction in favor of public access; 19020 PCH; fee owner: Hundley; public access
easement owner: MRCA.
(B) Las Tunas Beach: no street address: Los Angeles County Assessor Parcel Nos: 4449-007013, -014, -015, -016 and -017; fee owner: MRCA.
(C) Las Flores Beach: 20802 PCH; fee owner: Lent; public access easement owner: State of
California for benefit of the Conservancy.
(D) La Costa Beach: 21554 PCH; fee owner: Wayne; deed restriction in favor of public access.
(E) La Costa Beach: 21664 PCH; fee owner Conservancy.
(F) Carbon Beach: 22030 PCH; fee owner Pozzo/Keith; deed restriction in favor of public
access.
(G) Carbon Beach: 22466 PCH; fee owner: Ackerberg; public access easement owner: MRCA.
(H) Malibu Cove Beach: 26834 Malibu Cove Colony Road; fee owner: Toberman; deed
restriction in favor of public access.
(I) Escondido Beach: 27400 PCH (aka “Geoffreys Restaurant”); fee owner: Holiday House,
LLC and 27348 PCH; fee owner Finer Space Malibu LLC; vertical public access easement
owner: MRCA. (NOTE: easement begins at Geoffreys Restaurant, passes across Escondido
Beach Road (private street) and continues over 27348 Pacific Coast Highway (residential
parcel on the beach).
(J) Escondido Beach: 27700 PCH; fee owner Dick Clark; deed restriction in favor of public
access;
(K) Escondido Beach: 27910 PCH; fee owner: Wildman; parking access easement owner:
Conservancy; also at adjacent property 27920 PCH; fee owner: Mancuso; vertical public
access easement owner: Conservancy.
(L) Lechuza Beach: no street addresses available for Los Angeles County Assessor Parcel Nos
(APNs): 4470-021-900; 4470-028-900 through 918; 4470-001-900, 4470-024-900, 901: fee
owner for public access: MRCA; easements over West Sea Level Drive and East Sea Level
Drive, APNs 4470-021-008, 009; easement owner: MRCA; APNs 4470-001-003, 004,
005,006, 008, 012, 013; lateral beach access easement owner: MRCA; and 31736 Broad
Beach Rd; fee owner: Barbara J. Page, trustee; vertical public access easement owner:
Conservancy.
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Litigation:
There is pending litigation against or by the Conservancy on three of the accessways included in
the proposed Public Works Plan: At Carbon Beach, Ackerberg (Ackerberg v. California Coastal
Commission et al., Los Angeles Superior Court Case No. BS122006, , California Court of
Appeal, Second Appellate District, Division 1, Case No. B235351, and related litigation,
including Access for All v. Ackerberg, Los Angeles Superior Court Case No. BC405058); at
Lechuza Beach (Malibu-Encinal Homeowners Association v. Mountains Recreation and
Conservation Authority, et al, Los Angeles County Superior Court, Case No. BS 431798); and at
Escondido Beach, Wildman (Wildman v. California Coastal Commission, Los Angeles Superior
Court Case No. SC111748). (For more details, see Conservancy public records maintained at
http://scc.ca.gov/webmaster/ftp/malibu/).
Historically, there has been litigation on almost every one of the accessways included in the
proposed Public Works Plan. (See http://scc.ca.gov/webmaster/ftp/malibu/). Since the late
1970’s, the Conservancy and the Coastal Commission have spent approximately $1.5 million in
litigation costs defending the public interest in all Malibu public accessways, including the
accessways in the proposed Public Works Plan.
Project History:
In order to meet its legislative mandate of maximum coastal public access, the Conservancy has
endeavored to provide public access to Malibu beaches for decades. Historically, many Malibu
residents have not welcomed public use of the local beaches, and the City, once it formed in
1990, was similarly reluctant. Additionally, the Conservancy’s efforts were stymied by the lack
of a local partner, which could hold and manage these public accessways. On September 20,
1995, the Conservancy authorized a management agreement with the MRCA for public access
management at Escondido Beach. Then in 2002, the MRCA again filled this role by purchasing
with Conservancy funds, fee and easement interests for public access purposes at Lechuza
Beach. Most recently, the MRCA accepted the public access easements formerly held by Access
For All, and in July of 2012, the MRCA acquired fee title to property for public access at Las
Tunas Beach. MRCA now manages public access properties at Carbon, Escondido and Lechuza
Beaches, and will construct a public access stairway on the Conservancy’s Malibu Road property
(24038 Malibu Road), tentatively scheduled for construction in summer 2013 (please note that
this project is not included in this proposed Public Works Plan).
For some accessways included in the proposed Public Works Plan, the Conservancy’s endeavors
to provide public access over its (or its public partner’s) easements and fee properties have met
with inordinate local opposition and decades of attempts have still not resulted in the opening of
these properties to full public access. Below is a summary of the Conservancy’s attempts to
provide public access amenities at certain locations and the current status of those efforts. This
summary provides the Conservancy rationale for including these properties in its proposed
Public Works Plan project.
Carbon Beach (property owner: Ackerberg; public access easement owned by MRCA) The
Ackerberg easement was created by the acceptance of an offer to dedicate (required of
Ackerberg as a condition to a local coastal development permit) by a nonprofit organization,
Access for All (AFA), in December 2003. In accepting ownership of the easement, AFA agreed
to first survey the easement for encroachments, then plan for the development of the accessway
and subsequently to develop and open the easement for public access. AFA undertook a survey
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in September 2005, which identified a number of improvements that Ackerberg had made
without permits in the easement area.
In December 2005, the Commission initiated the administrative enforcement process, notifying
Ackerberg of the encroachments and requiring their removal. The administrative enforcement
process was delayed by Ackerberg’s numerous requests for additional time and for hearing
continuances and by serial litigation, including a lawsuit by a neighbor (Roth v. Commission et
al), challenging the validity of the offer to dedicate and the resulting easement. A lawsuit by
AFA against Ackerberg (AFA v. Ackerberg) sought removal of the encroachments, but was
settled by AFA without involvement or approval by the Conservancy or Commission on terms
which compromised the viability of the easement. Finally, Ackerberg sued (Ackerberg v.
Commission, et al.) challenging the Commission’s “cease and desist order” that was issued
following a hearing in July 2009.
The challenge to the easement by the Roth v. Commission case was rejected by the trial court and
again on appeal and, in July 2008, the California Supreme Court refused to review the Court of
Appeal decision. Ackerberg’s challenge to the Commission order to remove encroachments in
Ackerberg v. Commission et al. was likewise rejected by the trial court and then by the Court of
Appeal, whose decision was issued in August 2012, and, just recently, Ackerberg’s petition for
review was denied by the California Supreme Court. The Commission and the Conservancy
brought a motion to intervene and vacate the agreed judgment entered in AFA v. Ackerberg, as
contrary to the public interest and to the obligations of AFA to preserve, develop and open the
easement.
At its September 2011 meeting, the Conservancy determined that AFA had failed to carry out its
agreed obligations to preserve, develop and open the easement and, accordingly, authorized the
transfer of the easement to another qualified entity. MRCA subsequently accepted and is the
current holder of the easement. (For history, see http://scc.ca.gov/webmaster/ftp/malibu/)
Lechuza Beach: (Fee and easement ownership by MRCA): Owned by MRCA since 2002,
MRCA and the Conservancy attempted to co-author a management plan with the local
Homeowner’s Association, MEHOA. In 2007, the MRCA submitted its coastal development
permit for access improvements on its Lechuza Beach property to the City of Malibu; that permit
application remains incomplete due to continuing changes in the project plan resulting from
attempts to satisfy the continuing but changing concerns of MEHOA over location of and design
for disabled parking access, restroom, and signage as well as management terms and conditions.
In 2009, MEHOA sued the Conservancy and the MRCA. (For history, see
http://scc.ca.gov/webmaster/ftp/malibu/)
Escondido Beach: (Property owners: Mancuso(vertical)/Wildman (parking); vertical and parking
easements owned by Conservancy): In July 1996, Frank Mancuso sued the Conservancy after
the Conservancy, at its September 20, 1995 public meeting provided a grant to the MRCA for
management of accessways at Escondido Beach, including the vertical accessway over the
Mancuso (formerly known as Chiate) property and the complementary public access parking
easement over the adjacent Donahue Wildman property. Mr. Wildman signed the 1998
settlement agreement along with Mr. Mancuso, settling this litigation over notice and access to
Mancuso/Wildman properties for public access feasibility studies on the easements over the fee
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properties. In December 1998, the Conservancy completed a feasibility study for public access
improvements for the vertical accessway and the parking access. Subsequently, and as they had
done previous to the lawsuit, the landowners’ representatives attempted to perfect “trades” for
the public access easements over their respective properties, including locating the accessways
over other properties along the Malibu coast and in 2001, a transportation program for bringing
urban youth to the coast. To date, the accessways remain undeveloped and closed.
In 2011, Wildman sued the Conservancy alleging that the Conservancy’s acceptance of the Offer
to Dedicate the Parking Easement over his property was not timely made. In 2012, the trial court
sustained the Conservancy’s demurrer. Wildman appealed. The Court of Appeal will hear the
matter on December 20, 2012, with a ruling expected in early 2013. (For history, see
http://scc.ca.gov/webmaster/ftp/malibu/)
PROJECT FINANCING
Coastal Conservancy
Santa Monica Mountains Conservancy (in kind services)

$470,000
$20,000

Total Project Costs

$490,000

The anticipated source of Conservancy funds for the proposed grant is the 2010/11 Fiscal Year
appropriation to the Conservancy from Proposition 40, the “California Clean Water, Clean Air,
Safe Neighborhood Parks and Coastal Protection Act of 2002”. Proposition 40 funds may be
used for development of land resources in accordance with the provisions of the Conservancy’s
enabling legislation, Division 21 of the Public Resources Code. The proposed project serves to
assist in the development of land-based public access and, as discussed in the section found
immediately below, the project is consistent with Chapter 9 of Division 21. Proposition 40 also
requires the Conservancy to give priority to grant projects with matching funds (Public
Resources Code Section 5096.651). The project is supported by a commitment by the Santa
Monica Mountains Conservancy to provide in-kind staff services, the value of which is estimated
at $20,000.
CONSISTENCY WITH CONSERVANCY’S ENABLING LEGISLATION:
The Conservancy would undertake the preparation of the Public Works Plan pursuant to Public
Resources Code (PRC) Section 31111 and Sections 31400 et seq (Chapter 9 of Division 21 of the
Conservancy’s enabling legislation).
Section 31111 broadly authorizes the Conservancy to fund or provide grants to public agencies
for the preparation of plans and feasibility studies, as appropriate to implement the objectives of
Division 21, the Conservancy’s enabling legislation.
Chapter 9 of Division 21specifically authorizes the Conservancy to undertake coastal access
projects and to take a principal role in the implementation of a system of public accessways to
and along the state’s coastline (PRC Section 31400). More precisely, PRC Section 31400.1
permits the Conservancy to award grants to any public agency to develop, operate or manage
lands for public access purposes. Consistent with Section 31400.1, preparation of the Public
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Works Plan is an integral step in developing and subsequently constructing and operating public
accessways along the Malibu coast. As also required by this section, the development of public
access in Malibu will serve more than local needs, as detailed in the “Consistency with
Conservancy’s Project Selection Criteria & Guidelines” section, below, under “Required
Criteria”, subsection “6. Greater-than-local interest”. Similarly, the proposed project is consistent
with PRC Section 31400.3 which allows the Conservancy to provide whatever assistance is
necessary to aid public agencies in establishing a system of public coastal accessways. The
Public Works Plan will provide a blueprint for establishing a comprehensive system of public
coastal accessways in Malibu that will subsequently be implemented by MRCA and the
Conservancy. Finally, consistent with PRC Section 31401, the Conservancy and MRCA will
ensure that the Public Works Plan incorporates the relevant guidelines of the Conservancy’s
“Standards and Recommendations for Accessway Location and Development” and meets the
requirements of applicable federal and state laws governing barrier-free access.
CONSISTENCY WITH ADDITIONAL PUBLIC NOTICE PROVISIONS BEYOND
OPEN MEETING ACT PROVISIONS:
In 1998, the Conservancy signed a Settlement Agreement in the matter of Mancuso v. Coastal
Conservancy et al., Los Angeles County Superior Court Action No. BS040197. One provision
of the settlement agreement requires that additional notice beyond that required under the Open
Meeting Act for Conservancy public meetings is given in the case of certain public access
projects. That provision (Para. IV.2. of the Agreement) is as follows:
“With respect to any proposed Conservancy action related to the development,
enhancement, maintenance, restoration, or closing of public access on, over or across real
property located between the first public road and the Pacific Ocean, the Conservancy
shall give the owners of the subject real property and the owners of record of real
property located adjacent to the boundaries of the subject property ten (10) days direct
mail notice of any meeting or action in which such matters will be considered by the
Conservancy. In addition, such notice shall also be provided to the owners of record of
the real property bordering the adjacent real properties. In addition, the Conservancy will
give notice of any such proposed action to any individual or entity previously expressing
any interest in access on, over or across the subject property. This obligation to provide
notice shall survive the termination of this Agreement notwithstanding any other
provision hereof.”
Staff has complied with this additional notice provision for all the properties contemplated in this
proposed Public Works Plan project by mailing on regular business days from November 13
through November 21, 2012 by direct mail to all owners of public record of all real property in
the City of Malibu, which includes all owners of public record of real property affected by the
proposed project or previously expressing any interest in access on, over or across the subject
properties in compliance with this additional notice requirement. (See Exhibit 6).
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CONSISTENCY WITH CONSERVANCY’S 2007
STRATEGIC PLAN GOAL(S) & OBJECTIVE(S):
Consistent with Goal 2, Objective C of the Conservancy’s 2007 Strategic Plan, the proposed
project will contribute toward the opening of coastal areas owned by the public that are currently
inaccessible to the public.
Consistent with Goal 2, Objective D, the proposed project would facilitate the development and
opening for public use easements or fee properties derived from offers to dedicate interests for
public access to comply with the Coastal Act.
CONSISTENCY WITH CONSERVANCY’S
PROJECT SELECTION CRITERIA & GUIDELINES:
The proposed project is consistent with the Conservancy’s Project Selection Criteria and
Guidelines, last updated on November 10, 2011, in the following respects:
Required Criteria
1. Promotion of the Conservancy’s statutory programs and purposes: See the “Consistency
with Conservancy’s Enabling Legislation” section above.
2. Consistency with purposes of the funding source: See the “Project Financing” section
above.
3. Support of the public: Letters of support are included in Exhibit 5.
4. Location: The proposed project is located within the coastal zone of the City of Malibu.
5. Need: In order to plan efficiently and effectively for a comprehensive approach to opening
several public accessways, preparation of a public works plan is essential. The Conservancy
and MRCA will work together to accomplish this objective and this collaboration is
necessary to a successful outcome. On the one hand, the Conservancy greatly benefits from
MRCA’s on-the-ground and practical experience in developing and managing coastal access
properties and, on the other hand, MRCA is unable to carry out the project without financial
assistance from the Conservancy.
6. Greater-than-local interest: Malibu’s coastline stretches for 27 miles, which is a significant
component of Los Angeles County’s coast. For residents of inland communities especially
those in the San Fernando and Conejo Valleys, Malibu offers the closest beaches.
Additionally, thousands of visitors from all over the state and out-of-state visit Malibu
annually, as it is a popular vacation destination.
7. Sea level rise vulnerability: All of the project sites included in the proposed Public Works
Plan project are potentially vulnerable to future sea level rise. The proposed planning
process will consider a range of sea level rise scenarios for each potentially vulnerable
project for the years 2050 and 2100 in order to assess project vulnerability and, to the extent
feasible, reduce expected risks and increase resiliency to sea level rise.
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Additional Criteria
8. Innovation: The proposed approach of using a public works plan to broadly and
comprehensively address the statewide interest in public access to Malibu beaches is an
innovative approach that will provide a cost-effective means of developing regional public
access of statewide importance.
9. Readiness: MRCA is prepared and willing to immediately initiate plan development.
10. Realization of prior Conservancy goals: See “Project History” above.
11. Minimization of greenhouse gas emissions: Project design under the Public Works Plan
will include measures to avoid or minimize greenhouse gas emissions to the extent feasible
and consistent with the project objectives.
CONSISTENCY WITH LOCAL COASTAL PROGRAM POLICIES:
Chapter 2 of the City of Malibu Local Coastal Program Land Use Plan (Malibu LUP) addresses
public access and recreation. Policy 2.7 states that the property interests derived through the
Coastal Commission’s coastal development permit process and conditions to comply with the
Coastal Act for public access should be accepted with the purpose of being developed for public
use, and such development should occur within 5 years of acceptance. Most of the accessways
included in the Public Works Plan are derived from the Coastal Commission’s permit conditions
for a coastal development permit. But the public access development of most of the accessways
subject to the proposed Public Works Plan was not accomplished in this five year period (the
Malibu LUP was adopted in 2002) and 10 years later in 2012, still remain undeveloped. As
such, the public access policy of the Malibu LUP has been thwarted. This is due to the various
factors described in the Project Summary section above, including permitting issues, efforts to
impede public access development, litigation and other external factors. The proposed Public
Works Plan seeks to move the process of development and opening of accessways forward as
quickly as possible in order to meet the policy objectives of the LUP.
Additionally, Malibu LUP Policy 2.86 identifies specific vertical accessways in Malibu that
should be opened. These include a number that will be addressed by the Public Works Plan:
Escondido Beach (Policy 2.86[i]), Carbon Beach (Policy 2.86[o]), La Costa/Las Flores Beaches
(2.86[p]), and Las Tunas Beach (Policy 2.86[r]).
COMPLIANCE WITH CEQA:
The proposed Public Works Plan project is statutorily exempt from the California Environmental
Quality Act (CEQA) under 14 California Code of Regulations Section 15262 as it involves only
planning or feasibility studies for possible future actions which have not yet been approved and
the Public Works Plan will consider environmental factors. Until adopted, the Public Works
Plan does not have a legally binding effect on any later activities. Additionally, with respect to
the public access easements which originate from a condition of a coastal development permit
issued by the California Coastal Commission, these properties were formerly analyzed for their
environmental effects as public accessways at the time of the dedication of these easement
property interests under the regulatory program of the Coastal Commission regarding the
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consideration and granting of coastal development permits under the California Coastal Act of
1976 and pursuant to 14 California Code of Regulations Section 15251(c). With respect to the
fee title properties, these properties were analyzed for their environmental effects as public
accessways at the time the properties were funded for public acquisition for public access
purposes. On all of the properties included in the proposed Public Works Plan, the statute of
limitations under CEQA for challenges to the acceptance, acquisition or use of the easement
property or fee title property interests as a public accessway has expired in all cases, and in most
cases, the statute of limitations expired decades ago.
Consistent with Section 15262, and as part of the proposed authorization and in connection with
preparation of the Public Works Plan, MRCA will undertake and prepare all environmental
documentation related to the future implementation actions proposed under the Plan. At the time
of the subsequent adoption of the Plan by the Conservancy and MRCA or the permit approval by
the Coastal Commission, that environmental documentation will be considered and available for
public review and comment as provided under CEQA.
Upon approval, staff will file a Notice of Exemption for this project.
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Romantic, Gorgeous, Luxury, Beachfront Home - VRBO


Eastern Malibu, Malibu, CA, USA
12/15/2016



12/22/2016

Browse properties

Home

Eastern Malibu, Malibu, CA, USA

I don't have dates yet



Guests

Search

VRBO Listing #162793ha

Like 19

Romantic, Gorgeous, Luxury, Beachfront Home
Avg. Nightly

$1,092

12/15/2016
Photos

Video

Map

Calendar

12/22/2016



Guests (required)
Minim um stay 7 nights

Request to Book

 Booking confirmation within 24 hours
Get an Instant Quote

P ay w ith confidence

When you book through the VRBO website,
your booking is backed by our Book with
Confidence Guarantee
Learn more

https://www.vrbo.com/162793ha
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11/17/2016

Romantic, Gorgeous, Luxury, Beachfront Home - VRBO

Save to my favorites

Your backyard!

Report this listing

 26

Reviews
Sleeps
Min im u m stay:

7 nights

I n tern et:

Yes

P ets con sidered:

Yes

W h eel ch air accessible:

N/A

Property description
Gorgeous, romantic, tri-level, beachfront home directly on the sand. Full ocean/beach view from every
room. Large master BR with full spa and steam room overlooking beach. Amazing marine life including
dolphin, whales, seals, tide pools and the incredible Grunnion runs. Activities available: kayaking
(included), surfing, snorkeling, scuba diving, boating, fishing, beach walks, beach volley ball and beach
football. Complete entertainment system including projection screen/surround sound home theater, plasma
TV's and full house music system. Fireplace, high speed wireless internet and saltwater aquarium. Excellent
retreat for a couple or for a family looking to enjoy all aspects of beach living. Whether you wish to
entertain friends or take long walks on the beach, this is Malibu living at its finest! View property video by
clicking on the link below.
Marine Life: A paradise for lovers of marine wildlife. Dolphins pass by daily, often stopping to feed directly
in front of the property. Whales are often seen in season. Seals are common. A great opportunity to
experience premier Grunnion runs, a breath taking phenomenon of nature that occurs between April and
September, twice monthly. Beautiful tide pools are right out your door for exploration and a wide variety of
sea life make for fascinating snorkeling/scuba diving. Interesting variety of pelicans and other seabirds.
Malibu lagoon is nearby for viewing of large flocks of bird life.
Romance: A couples haven! Beautiful views from every room. Awake to the waves splashing just below
your balcony. Enjoy long romantic walks on the beach at sunset or share a glass of wine in the spa just off
the master bedroom overlooking the ocean. The master shower and steam room give you the feeling of
being right on the beach while protecting your privacy. Master suite is on it's own floor giving total privacy.
Truly a lover's paradise.
Family: A great place for a family to spread out and enjoy all aspects of beach living. Plenty of room to
invite guests. All water and beach activities available while master suite gives parents the opportunity to
enjoy private time. Full entertainment systems available.
https://www.vrbo.com/162793ha

10

Bedrooms

3

Bathrooms

3

Property type

House

Ow ner



Member since: 2007
Speaks: English

Send email

Response time

W ithin 12 ho urs

Response rate

100%

Calendar last updated

11/ 15/ 2016

 Show phone number
Add vacation protection services to your
booking
Three services to protect your trip:
Protect your payments in case you need to cancel.
Travel with peace of mind.
Ensure you're prepared in case of accidental
damage.

Get it now
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11/17/2016

Romantic, Gorgeous, Luxury, Beachfront Home - VRBO

Strictly a non-smoking facility. Smoking inside the property is grounds for automatic forfeiture of security
deposit.
Parties are strictly forbidden. No more than 10 people are allowed on the property at a time.

Peace of mind when checking out through VRBO






We'll back you with our Book
With Confidence GuaranteeTM

You'll get comprehensive
payment protection when
checking out on our website

We're always here for you with
customer service available
24/7

Read more about our Book with Confidence GuaranteeTM

P ro perty Type
House

2500 sq. ft.

A cco mmo datio n Type
Vacation Rental

Meals
Guests Provide Their Own Meals

Suitability
Long-Term Renters Welcome

Children Welcome

Low Allergen Environment

Non Smoking Only:

Pets Considered

We have a strict no smoking policy
...more
anywhere on the property. This includes
both inside and outside the house,

B edro o ms: 3 Bedrooms, Sleeps 10
https://www.vrbo.com/162793ha
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Romantic, Gorgeous, Luxury, Beachfront Home - VRBO

Bedroom 1: 1 king
Bedroom 2: 2 twin/ single
2 pullout beds

Bedroom 3: 1 double
Studio: 1 sleep sofa /futon
Sleeps 2

All bedrooms have beach and ocean views. Extraordinary master bedroom has balcony with spa and
steam room/shower overlooking beach and ocean as well as full entertainment system and plasma TV.

B athro o ms: 3 Bathrooms
Bathroom 1: toilet, tub, shower, jetted tub, bidet
Bathroom 2: toilet, shower
Bathroom 3: toilet, combination tub/shower

Other A menities
We have a strict no party rule. Parties are not allowed on the property.

Entertainment
Books

Games

Satellite / Cable

Books For Adults

Music Library

Stereo

CD Player

Piano

Television

DVD Player

Radio

VCR
Video Library

Theme
Family

Romantic

Sports & Activities

Bay/Sound

Live Theater

Recreation Center

Botanical Garden

Marina

Reefs

Churches

Museums

Restaurants

Cinemas

Playground

Synagogues

A ttractio ns

https://www.vrbo.com/162793ha
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Pond

Theme Parks

ATM/Bank

Groceries

Massage Therapist

Babysitter

Hospital

Medical Services

Fitness Center

Laundromat

Lo cal Services & B usinesses

Leisure A ctivities
Beachcombing

Horseback Riding

Walking

Bird Watching

Scenic Drives

Whale Watching

Eco Tourism

Sight Seeing

Lo catio n Type
Beach

Beachfront

Waterfront

Cycling

Mountain Biking

Surf Fishing

Deepsea Fishing

Pier Fishing

Surfing

Equestrian Events

Roller Blading

Swimming

Fishing

Sailing

Tennis

Golf

Scuba Diving Or Snorkeling

Water Skiing

Hiking

Snorkeling

Wind-Surfing

Jet Skiing

Sound/Bay Fishing

Spo rts & A dventure A ctivities

Dining
Dining Area

Seating for 8 people

General
Air Conditioning

Iron & Board

Security System

Alarm Clock

Linens Provided

Sofa Bed

Basic Soaps

Living Room:

Telephone

https://www.vrbo.com/162793ha
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Clothes Dryer

Converts to home theater.

Toilet Paper

Fireplace

Local Activities Guide

Towels Provided

Garage

Local Maps

Washing Machine

Heating

Local Restaurant Guide

Water Cooler

Internet

Parking:

Wireless Internet

Parking status - can accommodate up
to 4 cars directly at the property. ...more
One
car can be garaged.

Parking On Street

Kitchen
Blender

Freezer

Refrigerator

Coffee Maker

Ice Maker

Stove

Cooking Utensils

Kitchen:

Stove

Dishes & Utensils

All brand new, stainless steel
appliances.

Toaster

Dishwasher

Microwave
Oven

Outside
Balcony
Beach Chairs
Beach Towels
Binoculars

Deck / Patio:
2 Balcony patios overlooking surf.

Kayak / Canoe:
2 person ocean kayak.

Unscreened Porch / Veranda
Walkway To Water
Wood Deck

Outdoor Grill
Outdoor Grill Gas

P o o l / Spa
Hot Tub:
Private Jacuzzi overlooking beach.

Jacuzzi

Sauna

Steam Shower

Spa Whirlpool

Whirlpool

Reviews
4.8

 from 26 traveler reviews

https://www.vrbo.com/162793ha

Write a review
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Rates

Currency Conversion

Rental basis: Per property
Dates

Nigh tly

Rental rates quoted in:
W eeken d Nigh t

W eekly

Mon th ly *

USD

Even t

Ch ristm as/ New
Y ears
$8,500

Dec 18 - Jan 2,
2017
7 night min stay

P residen t's
W eek
Feb 10 - Feb 24

$1,700
Fri, Sat, Sun

$7,504

7 night min stay

My Stan dard
Rate

$6,500

$19,950

7 night min stay

* Approximate Monthly rates, actual rate will depend on the days of the month you stay

Addition al in form ation abou t ren tal rates

Fees and Rental Conditions:
Property Damage Protection

$59

Refundable Damage Deposit

$2,500

Cleaning Fee

$300

Notes:
Rates range from $6500 to $9200 per week and $19,500 to $32,000 per month.
Rates are subject to change until confirmed.
Reservations are not confirmed until full payment is received.
No refunds for cancellations made within 90 days of start date.
3% service charge for payment with credit cards (4% for international credit cards).

Owner's cancellation policy:
100% refund for cancellations more than 60 days before check-in date.

https://www.vrbo.com/162793ha
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Don't forget your vacation protection! Get protected now
Adding our Vacation Protection services can make sure your getaway goes smoothly, no matter what. We offer
Cancellation Protection and Damage Protection so you can truly relax.
Protect your payments in case
you need to cancel.

Travel with peace of mind.

Ensure you're prepared in
case of accidental damage.

Calendar
12/15/2016

Last updated: 11/15/2016
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Location

https://www.vrbo.com/162793ha

Exhibit 25
CCC-16-CD-03
CCC-16-AP-01
14/16
10 of 12

11/17/2016

Romantic, Gorgeous, Luxury, Beachfront Home - VRBO

USA

California

Los Angeles County

Malibu

Eastern Malibu

Nearest Airport
Los Angeles International

21 Miles

Nearest Motorw ay
Pacific Coast Hwy

Eastern Malibu, Malibu, CA, USA

Nearest Beach
Las Flores beac, Malibu

Eastern Malibu, Malibu, CA, USA

Car: Recommended
Beautiful beachfront location with all water sports available. Malibu is world famous for its life style and
fabulous scenery that attracts celebrities from all walks of life. The Getty villa and museum is very close and
the many great attractions of Hollywood, Beverly Hills and southern California are just a short drive away.

Owner info
Contact us
Speaks: English

Guestbo o k co mments fro m the o w ner
We appreciate your renting your beautiful beach house to us. I can't begin to tell you how much fun
we have had here. Thank you and we look forward to our possibly doing this again next year.
J. and E. M...
1 of 6

Photos

https://www.vrbo.com/162793ha
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Photos
Your
Your backyard!
backyard!

Sunrise
yourbalcony!
balcony!
Sunrisefrom
from your

Panoramic
view
the 1st
1stfloor
floor
balcony.
Panoramic
viewfrom
from the
balcony.

The
the property.
property.
Thefront
front of
of the

From
beach.
From the
the beach.

Sweeping
view
andliving
living
area.
Sweeping
viewfrom
from kitchen
kitchen and
area.

Evening
yourbalcony.
balcony.
Eveningfrom
from your

Take
ananevening
sunset.
Take
evening stroll
stroll atatsunset.

Kitchen
with
full
servingarea
area
guests.
Kitchen
with
fulllength
length serving
forfor
guests.

Outdoor
dining
withbeach
beach
below.
Outdoor
diningarea
area with
below.

Second floor living area with salt water aquarium and
fireplace.
Second floor living area with
salt water aquarium and fireplace.

The
area.
Themain
main living
living area.

Dining
area.
Dining area.

Master
bedroom
overlooking
beach/ocean
Master
bedroomwith
with spa
spa overlooking
beach/ocean

Sunny,
interior.
Sunny,open,
open, spacious
spacious interior.

The spa just off the master bedroom with the beach
below.
The spa just off the master
bedroom with the beach below.

The
Bedroom.
TheMaster
Master Bedroom.

2nd floor bedroom with 180 degree panoramic view.

The Master Bathroom with the steam room and shower
The Master Bathroom with the steam room and shower that
thatoverlooks
overlooks
beach.
thethe
beach.

2nd floor bedroom with 180 degree panoramic view. Each bed
Each bed
pull-out
trundle.
has has
pull-out
trundle.

Third
room.
Thirdfloor
floor family
family room.

The third floor family room. Couch has pull-out queen
The third floor family room.bed.
Couch has pull-out queen bed.

Sunset
balcony!
Sunsetfrom
from your
your balcony!
Third
bedroom.
Thirdfloor
floor bedroom.

Partner Offers
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ČǿŀđẅěŀŀBǻňķěřĦǿměș.čǿm

20802 Pǻčįfįč Čǿǻșț Ħẅỳ, Mǻŀįbų, ČǺ 90265

$18,500

Fǿř Řěňț

Ǻčțįvě

Řěňțǻŀ

3 Běđș

3 Fųŀŀ Bǻțħș

1,896 Șq. Fț.

5 Pǻřķįňģ Șpǻčěș
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Șěț ǿň Ŀǻș Fŀǿřěș běǻčħ ẅįțħ ģǿřģěǿųș ǿčěǻň ǻňđ čįțỳ ŀįģħț vįěẅș įș țħįș 3 běđřǿǿm/3 bǻțħřǿǿm běǻčħ fřǿňțǻģě ħǿmě.
Țħě țħřěě-ŀěvěŀ ħǿmě ǿffěřș ǻň ǿčěǻň vįěẅ ǿẅňěř'ș șųįțě ẅįțħ ħǿț țųb přįvǻțě đěčķ, čěđǻř čŀǿșěț ǻňđ ħųģě ǿčěǻň vįěẅ
șțěǻm řǿǿm; țẅǿ-șțǿřỳ șķỳŀįģħț čěįŀįňģ ǿčěǻň vįěẅ ŀįvįňģ řǿǿm ẅįțħ fįřěpŀǻčě țħǻț'ș ǿpěň țǿ ǻ đįňįňģ ǻřěǻ ǻňđ ģřǻňįțě
įșŀǻňđ ķįțčħěň ẅįțħ ẅǻŀŀș ǿf ģŀǻșș țħǻț ǿpěň țǿ ŀǻřģě ěňțěřțǻįňěřș đěčķ; ŀǿfț-șțỳŀě ǿčěǻň vįěẅ fǻmįŀỳ/měđįǻ řǿǿm ẅįțħ bǻř,
ǻňđ țẅǿ čǻř ģǻřǻģě ẅįțħ ǻđđįțįǿňǻŀ pǻřķįňģ.Țħě ħǿųșě įș čųřřěňțŀỳ bǿǿķěđ fřǿm Ňǿvěmběř 22ňđ-26țħ ǻňđ fřǿm
Đěčěmběř 5țħ-8țħ.

Fųŀŀ Přǿpěřțỳ Đěțǻįŀș fǿř 20802 Pǻčįfįč Čǿǻșț Ħẅỳ
Řěňț: $18,500

MĿȘ İĐ: 15-955639

Șțǻțųș: Ǻčțįvě

Țỳpě: Řěňțǻŀ

Ųpđǻțěđ: 12/6/2015

Ǻđđěđ: 59 đǻỳ(ș) ǻģǿ

Vįěẅěđ: 16 țįměș

Přǿpěřțỳ Ħįșțǿřỳ

20802 Pǻčįfįč Čǿǻșț Ħẅỳ, Mǻŀįbų, ČǺ

Ŀįșțěđ ǻț $18,500 ǿň 11/2/15

İňțěřįǿř

Șčħǿǿŀ İňfǿřmǻțįǿň

Řǿǿmș/Ǻřěǻș: Mǻșțěř Běđřǿǿm, Ǿțħěř, Bǻșěměňț, Ěňțřỳ, Fǻmįŀỳ

Ěŀěměňțǻřỳ Șčħǿǿŀ: Ẅěbșțěř Ěŀěměňțǻřỳ
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Mįđđŀě Șčħǿǿŀ: Mǻŀįbų Ħįģħ

12/31/2015

20802 Pacific Coast Hwy, Malibu, CA 90265 - MLS 15-955639 - Coldwell Banker

Fįřěpŀǻčě(ș): Ŀįvįňģ Řǿǿm

Ħįģħ Șčħǿǿŀ: Mǻŀįbų Ħįģħ

Ěǻțįňģ Ǻřěǻș: Břěǻķfǻșț Čǿųňțěř / Bǻř, Đįňįňģ Ǻřěǻ

Ǻppŀįǻňčěș: Đįșħẅǻșħěř, Đřỳěř, Ģǻřbǻģě Đįșpǿșǻŀ, Řěfřįģěřǻțǿř,

Țřǻșħ Čǿmpǻčțǿř, Ẅǻșħěř, Bųįŀț-İň BBQ, Bųįŀț-İňș, Řǻňģě Ħǿǿđ,

Ħěǻțįňģ & Čǿǿŀįňģ

Mįčřǿẅǻvě, Řǻňģě
Čǿǿŀįňģ Țỳpě: Čěňțřǻŀ Ǻįř Čǿňđįțįǿňįňģ
Fųřňįșħįňģș: Ųňfųřňįșħěđ
Ħěǻțįňģ Țỳpě: Čěňțřǻŀ Fųřňǻčě
Fŀǿǿřįňģ: Čǻřpěț, Ħǻřđẅǿǿđ

Ųțįŀįțįěș
Řǿǿmș
Șěẅěř: Șěpțįč Țǻňķ

bǻțħřǿǿmș

ȚV Șěřvįčě: Čǻbŀě ȚV

Țǿțǻŀ Bǻțħřǿǿmș: 3

Fųŀŀ Bǻțħřǿǿmș: 3

Șțřųčțųřǻŀ İňfǿřmǻțįǿň

Ǻřčħįțěčțųřǻŀ Șțỳŀě: Čǿňțěmpǿřǻřỳ

běđřǿǿmș

Țǿțǻŀ Běđřǿǿmș: 3

ǿțħěř řǿǿmș

Ŀǻųňđřỳ: İň Ģǻřǻģě

Șqųǻřě Fěěț: 1,896

Ỳěǻř Bųįŀț: 1983

Ŀǿț Fěǻțųřěș

Přǿpěřțỳ Vįěẅ: Čįțỳ Ŀįģħțș Vįěẅ, Ǿčěǻň Vįěẅ, Ẅħįțěẅǻțěř Vįěẅ

Ŀǿț Șįżě Șǿųřčě: Věňđǿř Ěňħǻňčěđ

Żǿňįňģ: ĿČŘ303

Ǻđđįțįǿňǻŀ İňfǿřmǻțįǿň

Pǿǿŀ Đěșčřįpțįǿň: Ňǿ Pǿǿŀ

Șpǻ Đěșčřįpțįǿň: Ħěǻțěđ, Ħǿț Țųb, Přįvǻțě Șpǻ

Pŀǻỳįňģ Čǿųřțș: Ňǿňě

Șěčųřįțỳ/Șǻfěțỳ: Ǿțħěř

Fįňǻňčįǻŀ Čǿňșįđěřǻțįǿňș

Přįčě Pěř Șq. Fț.: $9.76

Șěčųřįțỳ Đěpǿșįț: $37,000

Țěřmș: Ŀěǻșě Ǿpțįǿň

Ěxțěřįǿř

Đěčķ/Pǻțįǿ: Ǿpěň Pǻțįǿ

Đįșčŀǿșųřěș ǻňđ Řěpǿřțș

Ǻșșǿč. Řųŀěș: Čǻŀŀ fǿř Řųŀěș

Ŀěģǻŀ Đįșčŀǿșųřěș: Țǻķě Přǿpěřțỳ Ǻș İș, Čǿǻșțǻŀ Čǿmmįșșįǿň

Pǻřķįňģ
Řěșțřįčțįǿňș, Čǿmmįșșįǿň țǿ Bųỳěř Ǻģěňț

Pǻřķįňģ Țỳpě: Ģǻřǻģě (Țẅǿ Đǿǿřș), Pǻřķįňģ fǿř Ģųěșțș

Ŀǿčǻțįǿň

Čǿųňțỳ: Ŀǿș Ǻňģěŀěș

Đřįvįňģ Đįřěčțįǿňș: Pǻčįfįč Čǿǻșț Ħįģħẅǻỳ țǿ ǻđđřěșș.

Měěț țħě ŀįșțįňģ ǻģěňț
— 20802 Pǻčįfįč Čǿǻșț Ħẅỳ —

Exhibit 26
CCC-16-CD-03
CCC-16-AP-01
https://www.coldwellbankerhomes.com/ca/malibu/20802-pacific-coast-hwy/pid_9147489/?utm_campaign=OLDP-Zillow&utm_source=zillow&utm_medium=ol… 3/4
3 of 4

12/31/2015

20802 Pacific Coast Hwy, Malibu, CA 90265 - MLS 15-955639 - Coldwell Banker

Čħřįș Čǿřțǻżżǿ
Čǻŀ BŘĚ#: 01190363



Ěmǻįŀ Mě

(310) 489-7091 mǿbįŀě(310) 589-2472 đįřěčț

20802 Pǻčįfįč Čǿǻșț Ħẅỳ, Mǻŀįbų, ČǺ 90265 (MĿȘ# 15-955639) įș ǻ Řěňțǻŀ přǿpěřțỳ ẅįțħ 3 běđřǿǿmș ǻňđ 3 fųŀŀ bǻțħřǿǿmș. 20802 Pǻčįfįč Čǿǻșț Ħẅỳ įș čųřřěňțŀỳ ŀįșțěđ fǿř řěňț ǻț $18,500 ǻňđ
ẅǻș řěčěįvěđ ǿň Ňǿvěmběř 02, 2015. Țħįș přǿpěřțỳ įș ŀįșțěđ bỳ Čħřįș Čǿřțǻżżǿ fřǿm ǿųř Mǻŀįbų Ẅěșț Ǿffįčě. Ẅǻňț țǿ ŀěǻřň mǿřě ǻbǿųț 20802 Pǻčįfįč Čǿǻșț Ħẅỳ? Đǿ ỳǿų ħǻvě qųěșțįǿňș ǻbǿųț
fįňđįňģ ǿțħěř řěǻŀ ěșțǻțě fǿř șǻŀě ǿř řěňț įň Mǻŀįbų? Ỳǿų čǻň břǿẅșě ǻŀŀ Mǻŀįbų řěňțǻŀș ǿř čǿňțǻčț ǻ Čǿŀđẅěŀŀ Bǻňķěř ǻģěňț țǿ řěqųěșț mǿřě įňfǿřmǻțįǿň.
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March 7, 2013

gga@aftergoodlaw.com

Joan Cardellino, Project Manager/Deputy Manager, South Coast Region
CALIFORNIA STATE COASTAL CONSERVANCY

1330 Broadway, 13th Floor
Oakland, CA 94612-2530

Re:

Malibu Coastal Access Public Works Plan (Project No. 12-024-01)
Lent Property -- 20802 Pacific Coast Highway, Malibu, CA 90265

RECEIVED
MAR 11 2013
COASTAL CONSERVANCY
OAKLAND, CALIF.

Dear Ms. Cardellino:
As you may recall from our earlier communications (dating back to 2008), this office represents the owners
(Dr. and Mrs. Warren Lent) of the residence located at 20802 Pacific Coast Highway, Malibu (occasionally
referred to below as the "20802 Property") which is identified at Exhibit 4(C) as being one ofthe twelve ( 12)
parcels discussed in the December 6, 2012 staff recommendation for the Malibu Coastal Access Public
Works Plan (the "Public Works Plan" or "PWP") proposed by the California State Coastal Conservancy (the
"Conservancy"). For the reasons discussed more fully below, it is submitted that the scope of the
environmental degradation and adverse health and safety consequences associated with the improvements
necessary to implement such access -- and profound inconsistency with the Conservancy's "Standards and
Recommendations for Accessway Location and Development" (the Conservancy "Guidelines," a copy of
which is attached hereto as Exhibit "1 ") -- render the 20802 Property uniquely unsuitable for such public
use.
NECESSITY OF PROJECT -BY-PROJECT R EVIEW AND- EVALVATION/NONDISCLOSURE OF VIABLE VERTICAL
ACCESSWAYS

The stated goal of the PWP is to explore the feasibility of developing each parcel as a vertical accessway,
and to prioritize each site on the basis of its viability, consistent with the policies of the Coastal Act and
other provisions ofstate law as well as the Conservancy's Guidelines. The staff report also asserts: "[a)s with
any development along the coast, each of the proposed accessway development projects under the Public
Works Plan is subject to review for consistency with the policies of the Coastal Act . .. [which) would
usually take the form of a project-by-project review by the local government for consistency with its Coastal
Commission - Certified Local Coastal Program [emphasis added] ." The ostensible rationale for a
. programmatic environmental document such as the PWP is to expedite the approval process by undertaking
the requisite assessments through a single administrative action rather than piecemeal individual
proceedings. While conserving staff and financial resources is a laudable goal, this "streamlined" process
cannot serve as a pretext for less stringent examination of site related adverse consequences/LCP
inconsistencies/health and safety risks posed by the improvements associated with each individual access
project.
The Conservancy staff report asserts (at page 3) that there are a total of twenty (20) "vertical" accessways
between Las Tunas State Beach and Nicholas Canyon County Beach, identifYing (at Exhibit 2 thereof) eight
(8) such accessways as being developed and currently in use, with the remaining vertical accessways to be
ostensibly evaluated by the PWP. Unfortunately, the Conservancy's Public Works Plan fails to disclose
additional vertical accessways, three (3) of which are in proximity to the 20802 Property, thus subverting
the efficacy of any evaluation of feasibility and/or the prioritization of available sites in accordance with
LENT/CAROELLINO 030713.wpd
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policies ofthe Coastal Act. Such non-disclosed vertical accessways include: (1) the accessway(s) adjacent
to Duke's Restaurant l! (21202 Pacific Coast Highway), located one-half mile to the west of the 20802
Property (this is also the location of the crosswalk nearest to the 20802 Property); (2) the Moonshadows
property (located at 20340 Pacific Coast Highway) roughly one-half mile east of the 20802 Property; and
(3) an additional vertical accessway at 19900 Pacific Coast Highway.Y
BACKGROUND FACTS

1.

Current Development o(20802 Property

The property commonly known as 20802 Pacific Coast Highway was once developed with two
(2) residential units, which were destroyed by winter storms in 1977. The easterly contiguous property
located at 20766 Pacific Coast Highway concurrently suffered extensive damage. It is noted in the staff
summary and recommendations issued by the Commission for redevelopment ofthe 20802 property in 1978,
that "[t]his entire stretch of beach is subject to damage from high tide and high surf, especially in
combination, as was demonstrated last winter." [emphasis added]. Indeed, it is commonplace for the beach
of the 20802 Property to be totally devoid of sand, as shown in the photo attached hereto as Exhibit "3."
In early 1979, the Commission granted permit A-421-78, authorizing construction ofanew single
family residence at the 20802 Property conditioned upon receipt of an offer to dedicate a vertical access
easement for public pass/repass purposes along the easterly property line, above a massive storm drain
outfall pipe serving Pacific Coast Highway and adjacent northerly areas. Such vertical easement included
the right to construct stairs down to the beach seaward of the proposed new residence. The permit also
included the Coastal Commission's "standard lateral access conditions" allowing the public to "walk, sit,
swim, or participate in any normal beach activities," as long as such use did not occur within five (5) feet
of the landowner's structure. It is noteworthy that the entitlement issued for redevelopment of the easterly
adjacent parcel (the duplex located at 20766 Pacific Coast Highway, Application No. P-79-5866) likewise
required dedication of a lateral access easement, but in that case (which was being processed
contemporaneous to the development proposal for the 20802 Property), the privacy buffer was double (1 0
feet) the privacy buffer allowed in favor of the 20802 Property.
In 1980/1981, an amendment was sought and received for the 20802 Property which conformed
with the string line approved for the duplex to the east, and also approved construction of a loft/mezzanine
area. The diagram approved by the Commission in connection with such amended entitlement clearly
depicts (at Exhibit 2 ofthe Commission staff recommendation [Exhibit "4" attached hereto]) a secondary
egress doorway out of the easterly side of the residence by which access was provided to stairs along that
side of the property. The plans approved by the County of Los Angeles in 1980 for the 20802 Property
clearly depict the stairs along the easterly side of the residence (see Exhibit "5" attached hereto).
2.

Coastal Conservancy Inspection/Knowledge o(Structures in Access Easement Area

In August of 1993, the Conservancy sent a letter to the then owner of the 20802 Property
notifying him that the Conservancy staffwould be conducting a site visit during the week ofAugust 30, 1993

!!Such accessway(s) are designated as LA# 24 and #25 in chapter 3 of the Commission materials entitled
"Vertical Accessways Acquired by California Coastal Commission Actions 1973-2011 ," pages 58-60,
inclusive, attached as Exhibit "2A" and made a part hereof
£'This parcel is identified as LA#27 on the Coastal Commission's "Vertical Accessways" materials, see
Exhibit 29
Exhibit "2B" attached hereto and made a part hereof
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"to view the easement." Thereafter, on September 15, 1993, the Conservancy sent a letter to the owner's
attorney stating that the Conservancy staff had conducted an inspection of the property and determined that
the "gate across the vertical access easement" violated "Conservancy's access easement by blocking it."
While the staff field report expressly noted the clearly visible stairs and landing in such access easement
area, they were not included as a component of the accusations/allegations asserted against the owner.
The 20802 Property was sold to a new owner in 2000, and then resold to our clients in
November of2002. Shortly thereafter, the Commission sent Dr. Lent a fax (dated January 8, 2003) advising
him about the offer to dedicate the access easement.
In April and May of2007, Dr. and Mrs. Lent received further written communications from the
Commission ("Notice ofCoastal Act Violation No. V -4-02-05 8; Failure to Comply with Permit Conditions")
relating to the "presence of a white metal fence and gate, vegetation, planters, a mailbox, and a deck area,
all of which appear to be inconsistent with the Permit Condition and purpose of an easement for public
access." Such notification from the Commission made no mention of and did not allege any Coastal Act
violation relating to the easterly stairs/landing which provided egress from the Lent residence.
On July 26, 2010, a meeting was conducted at the Subject Property which was attended by you,
the undersigned, Dr. Lent, the Commission's enforcement agent (Aaron McLendon), and the designer who
was developing the beach access plan for the Conservancy's agent, Bionics (Kelly Schoonmaker). At such
meeting, Mr. McLendon made the affirmative and unequivocal statement that until such time as the
easements were "actually assumed by the Conservancy or management entity," it was permissible for the
property owner to keep a fence in place to prevent harm to members of the public and minimize the risk of
liability to the property owner.
THE IMPROVEMENTS PROPOSED BY THE CONSERVANCY TO PROVIDE VERTICAL BEACH ACCESS AT THE
20802 PROPERTY ARE: (A) LOGISTICALLY INFEASIBLE AND (B) PROFOUNDLY INCONSISTENT WITH
GOALS AND POLICIES OF THE COASTAL ACT, THE CONSERVANCY'S GUIDELINES, AND LOCAL HEALTH
AND SAFETY REQUIREMENTS.

(A) Lack of Feasibility of Proposed Improvements. In the summer of 2010, the Conservancy
presented our clients with conceptual materials relating to proposed access way improvements contemplated
for the 20802 Property. Such materials included diagrams depicting stairs and a proposed 40-foot
cantilevered structure to be constructed in the vertical access area, and a 60-inch wide set ofstairs down from
the cantilevered structure to the beach below (a drop in excess of 13 feet) to be constructed in the lateral
access easement area, inconsistent with the fact that such easement only allowed for public walking, sitting
and other such recreational use and did not include any right to construct improvements therein [see attached
Exhibit "6A"). The Conservancy's proposed stairway also partially encroached into the 5-foot wide privacy
buffer where no public use was to be allowed. Another page of the Conservancy proposal (Exhibit "6B")
identified as alleged "encroachments" the stairs/landing constructed some 30 years earlier along the easterly
side of the dwelling to provide required secondary access to/from the residence. See analysis from our
clients' consulting architect, attached hereto as Exhibit "7," which concludes that two (2) means of egress
from the residence are required under applicable local codes, and that removal of such stairway/landing
would create serious life safety risks. The Conservancy's expert/agent acknowledges such egress requirement
in the upper right hand corner of Exhibit "6B" attached hereto.
There are a myriad of seemingly insurmountable problems associated with the access structure
proposed by the Conservancy, as discussed more fully in the draft analysis by our clients' structural engineer,
David C. Weiss, attached hereto as Exhibit "8." First and foremost are the constraints presented by the
LENTICARDELLINO 030713.wpd
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Caltrans stonn drain. After taking into consideration the concrete sleeve around the pipe, there does not
appear to be sufficient space between such structure and the easterly property line to construct the requisite
improvements necessary to support the walkway above such storm drain, which cannot itself provide the
requisite structural support. There are also logistical problems associated with prospective support of the
northerly terminus of the cantilevered walkway given the presence of multiple underground drainage lines
that converge in the same area and discharge into the outfall device. Mr. Weiss also points out that the
proposed stairway to the beach presents another problem given the hundreds of pounds per square foot of
lateral wave force that would strike the stairs and the requisite supporting piles, as well as the bulkhead of
adjacent structures. Abrasion and corrosion would be another problem which Mr. Weiss likens to the
maintenance required for a battleship at sea. It is noteworthy that the Commission, in approving
development ofthe 20802 Property, concluded that the storm drain outfall pipe could not extend beyond the
bulkhead so the public would not be put at risk by the presence of such manmade structure where public
recreational use would occur. It is submitted that comparable risks to public safety are posed by the
improvements proposed by the Conservancy, which would nearly sever the beach and irreparably degrade
the viewshed of the public and nearby landowners in an unprecedented fashion.

(B) Lack of Consistency with Goals and Policies of the Coastal Act and the Guidelines. The
Conservancy's Guidelines were adopted by that agency and the California Coastal Commission "to ensure
a consistent approach is used for access construction ... these standards apply to all new and existing
developments." It is submitted that the improvements necessary to furnish viable access from Pacific Coast
Highway to the beach at the 20802 Property are wholly inconsistent with the following provisions of the
Coastal Act:
Section 30251, which states: "The scenic and visual qualities of coastal areas shall be considered
and protected as a resource of public importance. Permitted development shall be sited and
designed to protect views to and along the ocean and scenic coastal areas, minimize the alteration
of natural land forms, to be visually compatible with the character of surrounding areas ... "
Section 30253, which states that new development shall:" . .. (2) neither create nor contribute
significantly to erosion, geologic instability, or destruction of the site or surrounding area.... "
The proposed Conservancy improvements are also inconsistent with the following provisions of the
Guidelines:
Standard No. I , which states: " ... accessway design and location should: a) minimize alteration
of natural land forms and be subordinate to the setting's character; b) prevent unwarranted
hazards to the land and public safety ... "
Standard No.6 (Lateral Accessways), which states: "Lateral accessways should include a minimum
of25 feet of dry sand at all times of the year or the entire sandy area if the beach is less than 25 feet.
They should not extend further inland than any shoreline protective structures; nor should they come
closer than 10 feet to an existing single-family home." [Emphasis added].
Standard No. 7 (Vertical Accessways), which states that: "Vertical accessways should be a
minimum l 0 feet wide .. . Stairways, ramps, trails, over- or underpasses are some of the facilities that
can be built on vertical accessways. Drainage systems to prevent erosion may also be necessary."
The 20802 Property presents a wholly unique set of facts and constraints militating against development of the
vertical access improvements proposed by the Conservancy. No other property in Malibu involves stairs or other
structures extending seaward of adjacent residential development, and the easements granted for public use of
LENT/CAROELLINO 030713.wpd
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the 20802 Property do not include any right to construct stairs or other such improvements in the lateral easement
area. Constructing stairs down to the beach in the vertical access easement area seaward of and in the line of
discharge ofthe massive Caltrans storm drain outfall pipe is not feasible. In addition, removal of the secondary
ingress/egress stairway along the east side of the residence would render it noncompliant with applicable
codes, and pose unreasonable health and safety risks ofharm to occupants of the dwelling.
This letter does not purport to set forth all of the facts surrounding the instant matter, and nothing contained
herein or omitted from this letter shall be construed as a waiver, relinquislunent or abandonment of any
rights, claims or remedies which our clients may have at law or in equity, all of which are hereby expressly
reserved.
Very truly yours,

LAW OFFICES OF G. GREG AFTERGOOD

GGA:gm
enclosures
cc: Sam Schuchat, Executive Officer
Glenn Alex; Legal Counsel
Moira McEnespy, Deputy Program Manager, South Coast Regional Conservancy
Kara Kemmler, Project Manager
Clients
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Allen, Peter@Coastal
From:
Sent:
To:
Subject:

Law Offices of G. Greg Aftergood, A Professional Corporation
<gga@aftergoodlaw.com>
Wednesday, March 26, 2014 12:29 PM
Allen, Peter@Coastal
RE: Lent Residence -- CDPs and staff report

Peter:
The site visit was conducted last Thursday (March 20), with a number of representatives of the Mountains
Recreation and Conservation Authority (“MRCA”) and its consultants. Such inspection was undertaken in
furtherance of the MRCA’s evaluation of the feasibility of developing the publicly owned accessways ‐‐
including the vertical accessway at the Lent Property ‐‐ in connection with MRCA’s preparation of its Public
Works Plan for Malibu accessways. The “determination of suitability of the public accessway over [our]
client’s property for public use will be made . . . through this study.” As a component of this evaluation, the
MRCA has indicated that it will evaluate the feasibility of incorporating the stairway providing secondary
egress from the Lent residence into the improvements that would be undertaken. As you know, even though
the Conservancy must accept all easements to prevent expiration of an offer to dedicate, it is not required to
“open any area for public use when, in its estimation, the benefits of public use would be outweighed by the
cost of development and maintenance.” (Public Resources Code §31404).
At this point, until our clients are presented with a feasible plan ‐‐ with definitive proposed improvements ‐‐ it
is impossible for us to fully address the myriad of issues involved in this matter and/or defend against cease
and desist or other enforcement proceedings. It is therefore submitted that, given the fact that we’ve been
engaged in efforts to resolve this matter for nearly seven years, waiting a few more months until the MRCA
completes its feasibility study would seem to be a prudent and proper arrangement for all concerned. It
makes no sense for us to be debating the various issues raised in our previous letters to the Commission and
your communication dated February 7, 2014, if these issues could be rendered moot by a determination that
opening the Lent property for public use is not feasible even if we were to exclude, for the sake of argument,
the presence of the secondary egress stairs.
Feel free to give me a call if you wish to discuss the foregoing in greater detail.
Sincerely
G. Greg Aftergood, Esq.
LAW OFFICES OF G. GREG AFTERGOOD
a Professional Corporation
21700 Oxnard Street, Suite 430
Woodland Hills, California 91367
PH: (818) 702‐9222
FX: (818) 702‐7033
============================================================================================================
==============
CONFIDENTIALITY NOTIFICATION. This e‐mail transmission, and any files, documents or previous e‐mail messages attached to it,
may contain confidential and privileged information and is for the sole use of the intended recipient(s). If you are not an intended
1
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21700 OXNARD STREET
SUITE 430

LAW OFFICES OF

G. GREG AFTERGOOD
A PROFESSIONAL CORPORATION

WooDLAND

HiLLS,

CALIFORNIA 91367

TELEPHONE (818} 702-9222
FACSIMILE (8 I 8} 702-7033

April 30, 2014

EMAIL:

gga@aftergoodlaw.com

VIA E-MAIL & FIRST CLASS MAIL

Peter Allen, Statewide Enforcement Analyst
CALIFORNIA COASTAL COMMISSION

45 Fremont Street, Suite 2000
San Francisco, CA 94105-2219

Re: Lent Residence-- 20802 Pacific Coast Highway, Malibu, CA 90265
Notice of Intent to Commence Cease and Desist Order and
Restoration Order Proceedings-- Violation No. V-4-02-058
This letter and enclosure(s) are submitted in furtherance ofsettlement negotiations protected by
and subject to all ofthe evidentiary limitations imposed by California Evidence Code§ 1152, et.
seq., and all other protections afforded settlement proposals under law. Neither this letter, nor
its contents and/or enclosure(s), may be used as evidence in any proceedings.

Dear Mr. Allen:
This correspondence addresses the contentions raised in your letters ofFebruary 7, 2014 and April14, 2014,
and is submitted in furtherance of our ongoing efforts to reach a resolution of the above-referenced matter.
While we will certainly provide an overview of relevant issues, background facts and principles oflaw, this
letter does not purport to set forth all of the facts surrounding this dispute, or the entirety of the arguments,
causes of action, rights and/or remedies that our clients may have in connection with the instant dispute, all
of which are hereby expressly reserved.
As we have indicated to the Commission time and again, our clients, Dr. and Mrs. Lent, do not challenge
the existence of the easement allowing the public "to pass and re-pass" over a 5-foot wide section along the
easterly property line of their property for "access to and from the shoreline." However, constitutionally
protected interests are at stake in this matter, and the scope of the rights afforded by such easement are very
much at issue. For this reason, as discussed more fully below, the commencement of cease and desist or
other enforcement proceedings to address the merits of the parties' respective contentions is wholly
premature.
SCOPE OF EASEMENT RIGHTS GRANTED BY IRREVOCABLE OFFER TO DEDICATE

1.
Statutory Scheme Re: Access Easements. The California legislature implemented the goals of
the Federal Coastal Zone Management Act (16 U.S.C. §§1451-1466) by enacting the Coastal Act in 1976,
which codified the policy of maintaining public access to the ocean under the California Constitution.
Consistent with the principle that regulatory and enforcement powers be separated, the legislature divided
authority under the Coastal Act between two State agencies: the California Coastal Commission
("Commission") established under the Coastal Act, and the State Coastal Conservancy ("Conservancy"),
established under Division 21 of the Public Resources Code. The Commission may condition its
approval of Coastal Development Permits on mitigation measures, including offers to dedicate public coastal
accessway easements designed to offset the impacts of development on public access to the coast. The
Exhibit 33
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LAW OFFICES OF

G. GREG AFTERGOOD
A PROFESSIONAL CORPORAT ION

WOODLAND

HILL S,
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(AL l FORN lA

91367

( 8 18) 702-9222

FACSI M ILE (818) 702-7033

December 3, 2014

EMAIL:

gga@aftergoodlaw.com

VIA E-MAIL & FIRST CLASS MA IL

Peter Allen, Statewide Enforcement Analyst
CALIFORNIA COASTAL COMMISSION

45 Fremont Street, Suite 2000
San Francisco, CA 94105-2219

Re: Lent Residence-- 20802 Pacific Coast Highway, Malibu, CA 90265
Notice of Intent to Commence Cease and Desist Order and
Restoration Order Proceedines --Violation No. V-4-02-058 11
This letter and enclosure(s) are submitted in furtherance ofsettlement negotiations protected by
and subject to all of the evidentiary limitations imposed by C~lifornia Evidence Code §1152, et.
seq., and all other protections afforded settlement proposals under law. Neither this letter, nor
its contents and/or enclosure(s), may be used as evidence in any proceedings.
Dear Mr. Allen:
This shall acknowledge my receipt of your letters dated November 7 and November 24, 2014. With respect
to the former, let me apologize for not getting back to you earlier. That being said, demanding responses
within a few days, when this matter has been pending since before 2003, seems rather arbitrary and
capricious. More to the point, this office had been preparing for a 5-7 day trial over the past month in a
complex real estate case that was scheduled to commence December 7. Fortunately, we prevailed on a
Motion for Summary Judgment, negating the need for a trial.
Turning now to the substance of your November 7 correspondence, the Lents (and the undersigned) are
profoundly disappointed. Your expressions of an interest in reaching a mutually acceptable disposition of
this matter notwithstanding, it appears that nothing short of absolute capitulation by our clients --including
removal of the secondary egress improvements built by the permit applicants (the Erpeldings) more than 30
years ago -- is seemingly acceptable to the Commission.
As discussed more fully in my earlier correspondence dated April 30, 2014, the subject stairs along the
easterly side of the Lent Property, and the doorway accessing same, were depicted in the final working
drawings (originally dated December 3, 1979) that had to have been and were in fact submitted to the
Commission's Executive Director for his approval prior to the commencement of construction. The
entitlement documents authorizing the Erpelding work of improvement expressly provided: "Final working
drawings shall be submitted to the Executive Director prior to the commencement of construction; those
drawings shall be accompanied by the architect's certificate certifying that the final working drawings are
in substantial conformance to the plans approved by the Executive Director pursuant to the above conditions.
All development shall be in strict conformance with those drawings" In short, the Executive Director was
given the authority and discretion to review and approve the "final working drawings" as being in

.!.l'fhis is the Violation No. set out in the letters to our cl ient from the Commiss ion dated Apri l 27, 2007 and May 23,
2007. We are assuming that your characterization of the Violation Fi le No. as being V-4-02-098 is simply a
Exhibit 38
typographical error.
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"substantial conformance" to the conditions imposed by the Commission.
conformance with those drawings.

The house was built in

Our clients have never disputed the fact that their predecessors granted an easement for pedestrian pass/repass purposes along the easterly five feet of their property for access between Pacific Coast Highway and
the shoreline. But as I have also repeatedly indicated to you and others, the scope of such easement is
not exclusive. Our clients still have the absolute right to make reasonable use of the portion of their property
burdened by such easement, an incontrovertible legal principle that the Commission is now ostensibly
ignoring or rejecting. The Conservancy is presently evaluating its options regarding the viability of the
various Malibu vertical accessways - including the Lent Property - as public easements. Such analysis is
supposed to be completed by the end of the year. Waiting a few more weeks until the Conservancy has
completed such assessment is both reasonable and appropriate, given the fact that the Conservancy is not
required to "open any area for public use when, in its estimation, the benefits of public use would be
outweighed by the cost of development and maintenance." (Public Resources Code §31404).
The Lents have at all times made it clear to the Commission that when the Conservancy has its permits in
place, and is ready and able to proceed with a viable project, the temporary barrier erected by the Erpeldings
to prevent passers by from falling into the 5-6 foot drop-down from Pacific Coast Highway to the deck below
will be removed. It was specifically designed to be taken out at any time, when the Conservancy was ready
to open the subject easement for public use.
Our clients have already incurred considerable expense hiring consultants to evaluate feasibility of a different
secondary egress arrangement at the property. All have reached the same conclusion: there is no viable
option short of essentially gutting the house and starting from scratch in developing its interior improvements
in compliance with current code standards, a wholly unacceptable proposition. Let me also point out to you
that the Erpeldings abandoned the idea of having beach access stairs along the westerly side of the residence
(per early concept drawings dated October 16, 1979) given the conditions that had been imposed by the
Commission, which rendered the concept unviable because of the location and design of the continuous sea
wall that serves to protect our clients' property and the properties of the adjacent neighbors.
No one knows if the Conservancy will ever open the subject easement, given the obvious topographical ,
engineering and other constraints posed by the presence of the massive storm drain outfall pipe that is
likewise located in the same 5-foot wide vertical easement area. Our clients remain hopeful that an amicable
and mutually acceptable resolution of this dispute can be crafted.
Let' s calendar a mutually acceptable time to telephonically discuss the foregoing in greater detail.

GGA:gm
cc: Clients

LENT/ALLEN. 12031 4.wpd
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W oo DLAND

H 1LLS.
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91367

TELEPHONE (8 18) 702-9222
FACSIMILE (818) 702-7033
EMAIL :

gga@aftergoodlaw.com

VIA E-MAIL & FIRST CLASS MA IL

Peter Allen, Statewide Enforcement Analyst
CALIFORNIA COASTAL COMMISSlON

45 Fremont Street, Suite 2000
San Francisco, CA 94105-2219

Re: Lent Residence -- 20802 Pacific Coast Highway, Malibu, CA 90265
Notice of Intent to Commence Cease and Desist Order and
Restoration Order Proceedines --Violation No. V-4-02-058 11
This letter and enclosure(s) are submitted in furtherance ofsettlement negotiations protected by
and subject to all ofthe evidentiary limitations imposed by California Evidence Code §1152, et.
seq. , and all other protections afforded settlement proposals under law. Neither this letter, nor
its contents and/or enclosure(s), may be used as evidence in any proceedings.

Dear Mr. Allen:
Your last letter to the undersigned, dated December 22,2014, ostensibly addresses three (3) issues:
(1) the "final working drawings" submitted by the project applicants (the Erpeldings) prior to the
commencement of construction of their project; (2) whether feasibility has been conclusively
determined vis-a-vis the improvements necessary to facilitate public use of the subject vertical easement;
and (3) whether the Lents' easterly ingress/egress stairs must be removed because they prevent use of the
public easement for pass and repass purposes between Pacific Coast Highway and the shoreline. Such issues
are addressed more fully below.Y
FINAL WORKING DRAWINGS SUBMITTED TO THE COMMISSION FOR APPROVAL

In footnote 1 to your December 22, 2014 correspondence, you claimed that this office has been "shifting
positions" vis-a-vis the plans at issue for the subject property. Nothing could be further from the truth.
Although several concept designs were submitted to the Commission early in the permit application process,
as outlined by you in the index to plans for CDP No. 421-78 (prepared February 20, 2014), all of the initial
preliminary design concepts submitted in 1977 and 1978 were rendered moot by the string line limitations
imposed by Coastal staff, which essentially cut the planned 1,877 square foot two-story house in half. In
addition, the Commission rejected a concept drawing dated October 16, 1979, which provided for a staircase
along the westerly side of the subject property. At that point, the project architect (Michael Barsocchini)
prepared and submitted new plans (dated December 3, 1979, with revisions received and approved by the
l'Jt is noted that the apparent typographical error in characterizing the Violation File No. has now been corrected.
~'Given the extensive thread of substantive writings (dating back to at least August 6, 1993) to/from the Commission

and California State Coastal Conservancy (the "Conservancy") regarding this matter, inc luding a number of letters
submitted by the undersigned to date, it is prudent at thi s point to incorporate such writings by this reference for the
benefit of the administrative record. A tentative recap of the writings that we presently know about will be submitted
under separate cover in the next week or so, to be made a part hereof. However, we expressly reserve the right to
augment such list as our di scovery reveals additional writings germane to thi s dispute.
Exhibit 40
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Commission through August 21, 1980) for what was essentially a 3-story residence. The first page of such
plans constituted the sheet index of the "stapled plan set" provided for my inspection at the Commission's
Ventura office, on February 24, 2014. That sheet index specifically identified twelve (12) pages of plan
sheets, and same is and has always been the applicable set of plans that this office has been discussing in
the context of this matter. Page 2 of that plan set depicts the exit doorway leading out from the residence
along the easterly side of the property, and page S-2 (copy attached, dated December 3, 1979, never revised)
of same clearly depicts the stairway from that doorway along the easterly side of the residence.
My earlier assertion regarding stapling and unstapling the final working drawings does not represent a
"shifting" position. It is simply an incontrovertible salient fact that the four pages of the 12-page set of plans
that the Commission furnished for my inspection last February clearly revealed that the plan set had been
unstapled and taken apart by someone at the Commission before they were provided to me.~1 My
correspondence to you dated December 3, 2014 also pointed out another incontrovertible fact: it was the
Commission's unambiguous and inflexible requirement back in 1980 that a set of"final working drawings"
had to be approved by the Executive Director before a project applicant's construction could be commenced.
This requirement of the Commission did not state that only some of the pages of the final working drawings
had to be submitted; and that is why the issue ofunstapling the set before they were furnished to me creates
an evidentiary issue as to whether a complete set of plans had initially been submitted for approval. I am
prepared to adduce competent admissible evidence from architects who were procuring Coastal
Development Permits in the late 1970s/early 1980s that two (2) inflexible requirements had to be fulfilled
by project applicants: (1) the applicant had to provide proof of"Coastal Review" approval from the County
of Los Angeles prior to submittal of the working drawings to the Commission, and (2) that a complete set
of working plans (i.e. all sheets listed on the sheet index) had to be submitted for approval not by the
Commission itself but instead by the Executive Director.
Your letter of December 22 seemingly asserts that there was no requirement for submission of final working
drawings to the Commission. Such assertion is curious. Let me direct your attention to the Deed Restriction
recorded July 16, 1980 as Instrument No. 80-679382, which provides the following text (at page 9 ofthe
recorded instrument):
"8. Overall Condition. Final working drawings shall be submitted to the Executive Director
prior to the commencement of construction; these drawings shall be accompanied by an
Architect's Certificate certifying that the final working drawings are in substantial conformance
to the plans approved by the Executive Director pursuant to the above conditions. All
development shall be in strict conformance with those drawings. No construction shall
commence prior to the submission of evidence to the Executive Director that all conditions have
been satisfied." [emphasis added]
See also page 16 of the Irrevocable Offer to Dedicate recorded as Instrument No. 82-480826 on May 10,
1982 and Instrument No. 82-480827 (likewise recorded May 10, 1982). Recordation of such instruments,
which became part of the chain of title for all subsequent owners of the subject property, had to mean
something; and it was certainly understood by the project applicants (the Erpeldings) that submittal of all
of the final working drawings was a condition precedent to their being able to commence construction.
Indeed, if there had been no such requirement for submission of working drawings, why would your office
IIJ personally took photographs of same to corroborate this fact, before the plans were thereafter copied per my

request.
LENT/ALLEN.011515.wpd
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have any pages of same, including a sheet index identifying all of the pages of the plan sheets? The County
ofLos Angeles approved the 12 pages identified on the sheet index for this project, and it is our contention-absent incontrovertible competent and contemporaneous evidence dating back nearly 35 years to the contrary
-- that the entire set of the"final working drawings" approved by the County of Los Angeles had to have
been and were in fact provided to the Commission, consistent with the Commission' s then existing express
requirement for same.
FEASIBILITY OF IMPROVEMENTS

While I certainly respect your opinion that "feasibility no longer appears to be an issue in this matter," the
mere fact that the subject property was included in connection with MRCA' s preparation of its Public Works
Plan for Malibu Accessways is hardly dispositive. Such document expressly provided: "Determination of
suitability of the public accessway over [our] client' s property for public use will be made ... through this
study." Representatives of the MRCA conceded when they were visiting the property a month or so ago that
they were still assessing the feasibility of this project, and we are advised that, as a part of this feasibility
analysis, consideration will be made as to whether it is possible to incorporate the easterly stairway in the
Conservancy' s easement improvements. It is submitted that such an analysis is not only appropriate, it is
compelled given the fact that the Conservancy only enjoys a limited right to enter and use our clients' land.
While the Conservancy is certainly entitled to construct improvements within the easement area which are
reasonably required to make use of the easement safe and convenient, the Conservancy is not entitled to
increase the burden on, or unreasonably interfere with our clients' continued use of that portion of their
property. To do so could trigger loss of the easement under the legal doctrine of overburdening.
In short, the feasibility of opening this vertical accessway to public use for the limited purpose of"pass and
repass" activities has yet to be determined. The initial design submitted to our clients by the Conservancy
involved a massive suspended structure that essentially cut the usable beach in half-- something never
before constructed within the City of Malibu --in order to address the CalTrans storm drain outfall pipe that
shares the 5-foot wide easement area. It is our understanding that any such improvements would also require
approval from the City of Malibu.
R EMOVAL OF EASTERLY EGRESS STAIRS

We have at all times conceded that the temporary, removable fencing that was installed by the Erpeldings
in 1980 to prevent passers by from falling into the 5-6 foot drop-off from Pacific Coast Highway to the deck
below, will be removed when the Conservancy is ready and able to proceed with a viable project and open
the subject easement for public use. However, for the reasons set forth above and in our previous
communications to the Commission/its staff, our clients are not ready to concede that their easterly egress
stairs must be removed, especially in light of the fact that feasibility of opening the subject easement has not
yet been determined and there has certainly been no proof that the easement stairs cannot co-exist with the
public' s right of pass/re-pass along the easterly side of our clients' residence.
As I have indicated to you on many prior occasions, our clients would certainly like to resolve this dispute
in an amicable and reasonable fashion. But they are not willing to concede removal of the secondary egress
serving their residence, which would render their property to be nonconforming and in violation of
applicable rules and regulations of the City of Malibu and the Los Angeles County Fire Code, as discussed
with greater specificity in some of my earlier communications to your office. Once again, I must reiterate
the point that until a feasible plan for opening this limited access easement area is submitted and approved
LENT/ALLEN.011515.wpd
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by the Conservancy, it is impossible for our clients or the Commission to know whether this topographically
and logistically challenged easement will ever be developed and opened for public use. At the end of the
day, it would certainly be preferable for our clients and the Conservancy staff to sit down together and try
to work hand in hand in reaching a mutually acceptable solution that would facilitate public access and at
the same time preserve and protect the safety of occupants at the Lent property.
Nothing contained herein or omitted from this letter shall be construed as a waiver, relinquishment or
abandonment of any rights, claims or remedies which our clients may have at law or in equity, all of which
are hereby expressly reserved.
Sincerely
LAW OFFICES OF G. GREG AFTERGOOD

GGA:gm
enclosure
cc:

Client
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TELEPHONE (919) 702-9222
FACSIMILE (919) 702-7033

January 23, 2015

E: MA 1L. :

gga@aftergoodlaw.com

VIA E-MAIL & FIRST CLASS MAIL

Elena Eger, Senior Attorney
California Coastal Conservancy
1330 Broadway, Suite 1300
Oakland, California 94612

Re:

Lent Residence -- 20802 Pacific Coast Hiehway, Malibu, CA 90265

Dear Ms. Eger:
Thank you for your e-mail of January 15, 2015, which reiterates your prior invitation "to provide any
information Mr. Lent would like to provide to the MRCA for its consideration in its preparation of
the plan currently in development." As you might recall, I submitted correspondence to Joan Cardellino
(dated March 7, 20 13) relating to this matter; and you acknowledged receipt of same via your e-mail of
April 17, 2013, which also memorialized the fact that you had forwarded my correspondence to the Mountains
Recreation and Conservation Authority (MRCA) for inclusion in the feasibility study the MRCA was
undertaking. I subsequently sent you an e-mail dated April 18, 2013, which raised issues of concern regarding
the scope of the Conservancy's evaluation of vertical accessways in the vicinity of our client's property.
Unfortunately, no substantive answers were furnished to the questions/issues we raised in that communication
(and in our subsequent e-mail to you dated June 13, 2013, copy attached). We hope and expect that the
forthcoming MRCA analysis will address those unresolved matters.
Our clients, Dr. and Mrs. Lent, do not challenge the existence of the easement allowing the public "to pass and
re-pass" over a 5-foot wide section along the easterly side of their property for "access to and from the
shoreline." That being said, the Conservancy only enjoys a limited right to enter and use our clients' land. The
Lents are absolutely entitled to concurrently utilize the portion of their property that is burdened by the
Conservancy's easement, as discussed more fully below. Thank you in advance for adding this
correspondence to the administrative record vis-a-vis the MRCA 's preparation of the subject Malibu Coastal
Access Public Works Plan.
SCOPE/LIMITATIONS OF THE CONSERVANCY'S EASEMENT

1.
Statutory Scheme Re: Access Easements. The California legislature implemented the goals
of the Federal Coastal Zone Management Act (16 U.S.C. §§ 1451-1466) by enacting the Coastal Act in 1976,
which codified the policy of maintaining public access to the ocean under the California Constitution.
Consistent with the principle that regulatory and enforcement powers be separated, the legislature divided
authority under the Coastal Act between two State agencies: the California Coastal Commission
("Commission") established under the Coastal Act, and the State Coastal Conservancy ("Conservancy"),
established under Division 21 of the Public Resources Code. The Commission cannot hold title to
property, and permit applicants cannot transfer public accessway easements to the Commission (§§3033030344!1). That is why the Conservancy became the owner of the instant public access easement burdening
our clients' property.

!'AIJ undesignated Section refere1~ces are to the Public Resources Code.
LENT/EGER 011515.wpd
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The Coastal Act "provides for two kinds of access [easements]: 'vertical' access, that is, access from
the nearest public roadway to the sea; and' lateral' access, that is, access along the coast. [citations omitted]"
(Grupe vs. California Coastal Com. ( 1985) 166 Cal.App.3d 148, 161 ). The Conservancy must accept all
easements to prevent expiration of an offer to dedicate; but it has discretion in opening and managing
easements (§30214). The Conservancy is not required to "open any area for public use when, in its
estimation, the benefits of public use would be outweighed by the cost of development and maintenance."
(§31404).
2.
Fundamental Principles Regarding Easements. "An easement is a restricted right to specific,
limited, definable use or activity upon another's property, which right must be less than the right of
ownership." (Mesnick v. Caton (1986) 183 Cal.App.3d 1248, 1261). Every incident of ownership not
inconsistent with the easement and the enjoyment of same is reserved to the grantor. (Pasadena v.
California-Michigan Land & Water Co. (1941) 17 Cal.2d 576, 579 ("Pasadena")). Thus, an easement
holder must exercise his or her right so as not to impose an unnecessary burden on the servient tenement,
and the owner of the servient tenement may make any use of the property that does not unduly interfere with
the easement. (Atchison, Topeka & Santa Fe Ry Co. vs. Abar (1969) 275 Cal.App.2d 456, 464). Under
California law, if the owner of an easement undertakes permanent acts that result in a physical change of
existing conditions to such an extent that the easement cannot be enjoyed without imposing a severe burden
on the servient tenement, the easement can be extinguished. (McCarty v. Walton (1963) 212 Cal.App.2d 39,
45).
The subject easement from the Lents' predecessors simply provides for "pedestrian access to and
from the shoreline."~1 Nothing more. It is not an exclusive easement. "No intention to convey such a
complete interest can be imputed to the owner of the servient tenement in the absence of a clear
indication of such an intention." (Pasadena , supra., 17 Cal.2d at pp. 578-579).
The Conservancy's limited right to utilize a portion of the Lent property allows for the construction
of improvements within the easement area which are reasonably required to make use ofthe easement safe
and convenient. However, the Conservancy is not entitled to increase the burden on, or unreasonably
interfere with our clients' continued use of that portion of their property. For this reason, it is submitted that
every effort must be made to incorporate the stairs along the easterly side of the residence which provide the
only viable means of fulfilling the requirement of secondary egress from the dwelling. This point was
expressly conceded in the Conservancy's Las Flores Beach Access Proposal dated July 26,2010, prepared
by Bionic (hereinafter the "Bionic Plan"), at page 5 (attached), which indicates "door to residence egress
required by City of Malibu." Elimination of such stairway would absolutely trigger life safety risks for
occupants of the residence.

~1The Irrevocable Offer to Dedicate, recorded as Instrument No.

80-679384, provided specific language of the vertical
accessway as follows: "An easement for public access to the shoreline ... the easement shall allow for pedestrian
access to and from the shoreline ... the accessway shall be located along the easterly property line giving the public
the right to pass and re-pass from the road to the mean high tide line ..." The terms of the original Deed Restriction
(recorded as Instrument No. 80-879381) state that the " . . . [o]wners hereby offer to dedicate to the People of
California an easement in perpetuity for the purpose of public access from Pacific Coast Highway to the mean high
tide line, including the privilege and right to pass and re-pass over a five (5) foot wide strip of land located on the
subject property along the eastern edge of the parcel. . ."
Exhibit 41
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It must also be noted for the record that the Bionic Plan, in describing the improvements
contemplated for the Lent property (copy attached), included stairs down from the floating overlook that
encroached into the 5-foot wide privacy buffer which prohibits public use within five (5) feet of the structure
(except in the vertical easement area). Needless to say, shifting the stairs further seaward will create an even
greater degradation of the beach viewshed and usable lateral easement area-- conditions that exist nowhere
else in the City of Malibu-- which would be wholly inconsistent with the goals and policies ofthe Coastal
Act and the Conservancy's guidelines (likewise discussed in my earlier correspondence to Joan Cardellino
dated March 7, 2013 ).
The Lents were certainly taken aback by the concept improvements described in the Bionic Plan, which
approached the Conservancy's rights in this matter as being akin to ownership of an exclusive easement.
As discussed above, it is not. For this reason, our clients maintain that they should have an opportunity to
be involved in the design process given the fact that they have an absolute right to continue to utilize the
portion of their property burdened by the easement. The Lents seek only to attain a mutually acceptable
solution that facilitates public access while at the same time preserving and protecting their vested property
rights and the safety of occupants enjoying the beachfront residence.
Sincerely,
LAW OFFICES OF G. GREG AFTERGOOD
a Professional Corporation
,.

GGA:gm
enclosures
cc via e-mail only:

LENTIEGER 011515 wpd

Laura Ratcliffe, Staff Counsel, Mountains Recreation and Conservation Authority
(laura.ratcl iffe@mrca.ca.gov)
Paul Edelman, ChiefofNatural Resources and Planning (paul.edelman@mrca.ca.gov)
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June 13,2013

gga@afterfiiOOdlaw.com

VIA E-MAIL TRANSMISSION ONLY

Elena Eger, Senior Attorney
California Coastal Conservancy
1330 Broadway, Suite 1300
Oakland, California 94612

Re:

Malibu Coastal Access Public Works Plan (Project No. 12-024-01)
Lent Property _;.. 20802 Pacific Coast Hi2hway. Malibu. CA 90265

Dear Ms. Eger:
Roughly seven (7) weeks have elapsed since I sent you an e-mail (dated April 18, 2013, duplicate
attached) which responded to your e-mail of April 17. It is disappointing that we never received your
reply to our inquires regarding the vertical accessways adjacent to Duke's Restaurant (such access ways
having been previously designated as L.A. No. 24 and No. 25 in chapter 3 ofthe Commission materials
entitled "Vertical Accessways Acquired by California Costal Commission Actions 1973-2011 "). Your
e-mail of April 17 asserts that "all currently unopened accessways in Malibu are described in the
Conservancy's staff recommendation ofDecember 6, 20 12, with none being "excluded." But this begs
the question regarding the past/present existence of the vertical access way at Duke's, which was never
mentioned in the Conservancy staff analysis. We continue to request an answer relating to this
anomaly. Ignoring inconvenient facts will not make them go away. The sites adjacent to Duke's
Restaurant are especially important because -- unlike the Lent property -- substantial/costly
improvements would not be necessary, off-street parking is available, and there is a traffic light and
crosswalk to facilitate safe crossing of Pacific Coast Highway.
Needless to say, feel free to call if me if you would like to discuss this matter further. Please also
furnish the name/contact information for the MRCA representative in charge of the feasibility study.
Sincerely,

LAW OFFICES OF G. GREG AFTERGOOD
a Professional Corporation

~

GGA:gm
enclosures
cc:
Sam Schuchat, Executive Officer
Glenn Alex, Legal Counsel
Moira McEnespy, Deputy Program Manager, South Coast Regional Conservancy
Kara Kemmler, Project Manager
Joan Cardellino
Joseph Smith, Associate Planner, City of Malibu
Christi Hogin, City Attorney, City of Malibu
Clients
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F: 310.746.4462
EGuadiana@elkinskalt.com
Ref: 11915-0001
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LLP

February 1, 2016
VIA E-MAIL AND U.S. MAIL

Mr. Peter Allen
Statewide Enforcement Analyst
California Coastal Commission
45 Fremont, Suite 2500
San Francisco, CA 94105-2219
E-Mail: Peter.Allen@coastal.ca.gov
Re:

Reduction of Proposed Fine - 20802 Pacific Coast Highway, Malibu
("Property")
CCC Violation File No. V-4-02-058; Lent

Dear Mr. Allen:
We appreciate your January 19, 2016letter, which responded to our request for an outline
of the California Coastal Commission staffs (the ''Staff') basis for seeking a several hundred
thousand dollar fine against Dr. Warren M. Lent and Mrs. Henny S. Lent (the "Lents") for
alleged violations of Public Resources Code section 30821. The Lents remain hopeful the
parties can reach an amicable resolution. We remind the Staff that the Lents had no
responsibility to permit or construct the private stairway ("Stairway") that connects the subject
residence to the deck below. They purchased the Property in November 2002, which already
contained the Stairway. Nonetheless, our clients have worked hard with Staff to attempt to
resolve this matter and intend to remain cooperative.
Nevertheless, the Lents' actions cannot support the proposed fine, and the Lents cannot
resolve this matter unless the Staff agrees to a substantially reduced dollar amount. Since our
office requested the Staffs January 19, 2016 letter, we provide you with the following response
with the sincere hope that the parties can bridge the significant gap in their respective positions
regarding the monetary element of any resolution.
Factual Background

Staff alleges that (1) the Stairway and (2) a fence and gate, vegetation, planters, a
mailbox and a deck area (the "Additional Development") block the State's easement. The Lents
have continually asserted that the Additional Development may be removed once the California
Coastal Conservancy (the "Conservancy"), the holder of the easement, assumes responsibility to
develop and manage the easement. This position conforms with statements by Staff and the
Conservancy staff requiring the Additional Development to remain in place to protect against
2049 Century Park East, Suite 2700, Los Angeles, California 90067-3202
Telephone: 310.746.4400 Facsimile 310.746.4499 www.elkinskalt.com
587!36vl
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liabilities that could arise from a member of the public suffering injuries in the area.
Accordingly, removal of the Stairway serves as the primary issue in this enforcement action.
Staff originally argued the Stairway was not permitted because no approvals existed for
this private access. The Lents subsequently provided Staff with building plans approved by the
County of Los Angeles, Division of Building and Safety, which includes a page approving the
Stairway. Upon receipt of this documentation, Staff then argued that the Stairway remained
unpermitted because, even though the Staffs files contained these approved plans, the file did
not contain the one page depicting the Stairway. The fact the building plan index, which was
included in the Staffs file, referenced this missing page was not enough to overcome the Staffs
claim that the that the Stairway was unpermitted.
The Staff also argues that the Lents have blocked the public's access to the easement. All
parties acknowledge the easement is not currently open to the public. Nevertheless, Staff claims
that the Lents' failure to remove the Stairway has prevented the Conservancy from developing
and opening the easement to the public. However, the Lents have never prevented the
Conservancy from accessing the easement to develop its easement development plans. Further,
the Conservancy has never created feasible easement development plans that would require the
Stairway's removal. In fact, for a period of time, the Conservancy and the Lents discussed
incorporating the Stairway into the Easement.
Factors for Penalties under Section 30821

We agree that five (5) factors serve as the basis for penalties levied under Public
Resources Code§ 30821. We analyze these five factors below, along with the Lents' request for
a significantly reduced penalty.
1.

The Nature, Circumstances, Extent And Gravity of the Violation.

The Lents have continuously agreed to remove the Additional Development once the
Conservancy decides to develop the easement. This position follows statements made by Staff
and the Conservancy staff requesting the Additional Development to remain in place for safety
reasons until the easement is developed. Accordingly, since the Lents have cooperated on this
point, these circumstances do not favor levying a penalty against the Lents for their failure to
remove the Additional Development.
Staff argues that the Lents must remove the Stairway because one building approval page
is missing from its file. However, the building plan index contained in the Staffs file
specifically references the missing page. Accordingly, at the very least, Stairway permitting is
ambiguous, and the California Coastal Commission ("Commission") has not made an ultimate
determination at a noticed hearing. Further, the Conservancy has not developed easement plans
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requiring the removal of the Stairway. In fact, the Lents and the Conservancy discussed options
for incorporating the Stairway into the Conservancy's easement development plans.
The Lents made themselves available whenever the Conservancy requested access to the
easement or wanted to discuss proposed easement development plans. Nevertheless, the
Conservancy has not decided to open the easement to the public. Accordingly, the Stairway and
Additional Development have not once impeded the public's access to the coast.
These facts reveal no intentional, or even negligent, acts by the Lents. To the contrary,
these facts show the Lents' diligence in attending to this issue at the pace directed by the relevant
public agencies. The operative circumstances do not favor levying a fine or penalty against the
Lents.
2.

Whether the Violation Is Susceptible to Restoration or Other Remedial Measures.

As explained above, the Additional Development can be removed at any time. The
Stairway can also be removed, but should be removed in coordination with a permanent
entitlement for a means for the occupants of the Property to access the beach. Accordingly, the
facts surrounding the alleged violations do not favor levying a fine or penalty against the Lents.
3.

The Sensitivity ofthe Resources Affected by the Violation.

The Staffs January 19, 2015 letter states that public access represents a significant
resource and serves as a top Commission priority. Interestingly, the Staffs letter does not
specifically address the sensitivity of the resources allegedly affected by the claimed violation.
This is likely because the claimed violation affects no sensitive resources. The Lents value the
coast and the area adjacent to the Property.
But, the claimed violation affects no
environmentally sensitive habitat area, endangered species, or protected species. The affected
area includes a large storm drain (not owned or controlled by the Lents) and common beach
sand. Whenever rain occurs in Malibu, stormwater floods the beach and washes away any
sensitive resources that may have accumulated. The Stairway and Additional Development do
not affect any sensitive resources and, consequently, this factor does not favor levying a fine or
penalty against the Lents.
4.

The Cost to the State of Bringing the Action.

We understand Staff has spent time discussing these violations with the Lents' prior
counsel and likely with others. However, other than the Staffs time, the Commission has not
spent funds in bringing this action, such as preparing engineering reports or expert testimony.
Since the Lents have consistently asserted that they would remove the Additional
Development once the Conservancy develops the easement, the majority of these
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communications concerned the fate of the Stairway and future access for the Lents. At any time
since the Stairway's construction, Staff could have initiated this enforcement action. However,
Staff delayed such enforcement until recently because the Lents cooperated in seeking an
amicable resolution. Accordingly, the Lents should not be penalized for Staffs failure to bring
an earlier action.
As the majority of Staffs time towards this dispute involved settlement discussions, and
because the Commission did not expend other funds in bringing this action, the circumstances do
not favor levying a fine or penalty against the Lents.
5.
With Respect to the Violator, Any Voluntary Restoration or Remedial Measures
Undertaken, Any Prior History of Violations, the Degree of Culpability, Economic Profits, if
Any, Resulting from, or Expected to Result as a Consequence of, the Violation, and Such Other
Matters as Justice May Require.
Other than the allegations in the current matter, the Lents have no history of violations of
the Coastal Act. The Lents did not construct the Stairway or the Additional Development. In
fact, the Lents agreed to remove the Additional Development at their own cost under the terms
presented by the Conservancy and the Commission. The Lents have expended considerable time
and expense attempting to resolve the issues created by the ambiguous Stairway permitting.
Due to Staffs three decade delay in bringing an enforcement action, the Lents had no
knowledge of any alleged Coastal Act violations when they purchased the Property. Since then,
the Lents have expended considerable funds defending the Stairway's permitting and seeking
their beach residence has continued access to the coast. Although the Lents occasionally rent
this residence, the Lents use these funds to pay property taxes, mortgages, utilities and legal fees.
In short, the Lents have not profited from the Stairway and Additional Development, but rather
have lost a considerable sum of money.
The relevant factors justify no fine or penalty.
Conclusion

As reasoned above, the actions of the Lents do not necessitate a significant fine or
penalty, but rather support at most a nominal fine. If the Commission could agree to impose
such a nominal fine, then the Lents remain very open to resolving this matter and aiding the
Conservancy in its goal of opening the easement to the public.
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Very truly yours,

~'

~~--

----

ERNEST J. GUADIANA of
Elkins Kalt Weintraub Reuben Gartside LLP
EJG

cc:
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Lisa Haage, Chief of Enforcement
Aaron McLendon, Deputy Chief of Enforcement
Alex Helperin, Senior Staff Counsel
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BLOCK & BLOCK
A PROFESSIONAl CORPORA1ION

1880 CEN1URYPAR.KEASI, SUIIE415

lOS ANGELES, CALIFORNIA 90067-1604
ALAI."\l" ROBERT' Bl.OCK
JUSTIN MICHAEL BLOCK

TELEPHOh'E (310) 552-3336
TELEFAX (310) 552-1850

SENDER ·s E-MAIL

a!an@blocklaw net

June 17, 2016

SETTLEMENT COMMUNICATION
PROTECTED EVIDENCE CODE §1152
VIA EMAIL AND FIRST CLASS MAIL
Mr. Peter Allen
Statewide Enforcement Officer
California Coastal Commission
45 Fremont Street, Suite 2000
San Francisco, CA 94105-2219
Re:

20802 Pacific Coast Highway, Malibu
Violation File No. V-4-2-058
Property Owners: Benny and Warren Lent

Dear Mr. Allen:
This letter is written to confirm our telephone conversation with Aaron McLendon of
your office last Thursday morning with regard to the above referenced matter and our attempt
to amicably resolve the violation without the scheduling of a contested Cease & Desist
proceeding
As you know this office was only recently retained by Benny and Warren Lent (the
"Lents") and during the past few weeks I have read and reviewed all of the applicable
documentation forwarded to this office, including extensive and lengthy correspondence
exchanged between the Commission and Lent and/or their agents through the past several
years. From my review of the documents read three pertinent facts stand out:
1.
The Lents did not perform or undertake any development at 20802 Pacific
Coast Highway, Malibu ("Subject Property"), as that term is defined in Public Resources
Code §30106. The Lents purchased the subject property in 2002, as presently improved,
without notice or knowledge that any improvement existing on said property had been
"allegedly" constructed in violation of the Coastal Act of 1976.. At most, the Lents had
knowledge only that a public vertical accessway had been offered on the subject property by
a former owner of said property over twenty years prior to their purchase, and accepted by the
easement holder Coastal Conservancy, but never opened.
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2..
The Lents have never disputed and/or challenged the existence of the Coastal
Conservancy's easement rights down the eastern 5 feet of their property, which access rights
are exclusively limited to "pass and repass" pedestrian access, and which accessway is only
to be opened, if, and when, public access improvements are constructed. The Lents have been
advised by the Conservancy, in writing, that the future construction of the access
improvements at the subject property is presently the subject of an ongoing feasibility study
being prepared by the Mountain Recreation Conservation Authority ("MRCA") pursuant to
a monetary grant from the Coastal Conservancy.
3.
The Lents owned the subject property for almost five (5) years before being
notified by the Commission that any violations existing on said property, which notice was
contained in a Notice of Intent to Commence Cease and Desist and Restoration Order
Proceedings, dated May 23, 2007, and which notice did not reference the exterior stairway
located within the eastern five feet of the subject property as being unlawful development in
violation of the Coastal Act. Not until sometime in 2010 was the exterior stairway even
verbally brought up by Commission staff to the Lents as being alleged unpermitted
development, and only in late 2015, formally referenced as unlawful development in Notice
ofintent to Commence Cease and Desist and Restoration Order Proceedings, dated September
18, 2015 . Since Commission staff first referenced the exterior stairway as unpermitted
development the Lents have continually and vehemently denied the same contending that the
stairway was incorporated into final plans which were submitted to the Commission in
satisfaction of Special Condition #8 of the approved CDP prior to construction of the
residence
Despite these facts, it is the Lents desire to resolve these issues with the Commission
and reach agreement on a mutually acceptable Consent Cease and Desist and Restoration
Order.. It is the Lents desire to enter into such a consent order agreement, not because of any
wrongdoing they may have committed, because our clients vehemently deny that they have
violated the Coastal Act in any manner, much less obstructed and/or delayed the opening of
public access, but rather because of practicality, in that the effort and cost to contest the
allegations of violations would be excessively time consuming and the cost exorbitant As
such, and without any admission of wrongdoing, during our conversation last Thursday
morning I advised you that the Lents would agree to pay the Commission a civil penalty in
the amount of$50,000 (in our opinion a substantial and not nominal amount) and remove the
exterior stairway and other alleged unpermitted improvements (which the Lents have
previously offered to do) upon 1) the easement holder's receipt of final discretionary approval
to construct the public accessway improvements; and 2) the Commission staffs review of the
Lents alternate secondary access plans (proposed for the west side of the subject property)
and recommendation of approval and/or fmding the alternate access consistent with the
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Chapter 3 policies of the Coastal Act Although not specifically discussed during our
conversation, the Lents would also request that their obligations under any agreed to consent
order be terminated should the subject property be sold or otherwise transfened as long as the
civil penalty agreed to has been paid in fulL The Lents would further request that the
payment ofthe $50,000 in civil penalties be spread over at least a two year time period .
The Lents contend that this offer to enter into a consent order with conditions as
referenced above, and as we discussed last Thursday, are extremely fair and reasonable.
Particularly, in light of the trial court Judgment and Modified Statement ofDecision in Revell
v California Coastal Commission, Los Angeles Superior Court Case No. BS 101304, wherein
the court held that a good faith purchaser ofreal property who merely "passively countenances
the continued presence of the violation" cannot be judged in the same category as a person
who "perfmms or undertakes the development" A copy of the Judgment and Modified
Statement of Decision in Revell v California Coastal Commission, Los Angeles Superior
Court Case No. BS 101304 are attached hereto respectively as Exhibits 1 and 2 and hereby
incorporated by reference .
If you recall in Revell the Commission sought civil penalties and exemplary damages
pursuant to Public Resources Code§§ 30820(a)l, 30820(b), 308216, and 30822 . The alleged
violations consisted of 1) the Revell's refusal to comply with the public access conditions of
a CDP for property they purchased years after the issuance of the CDP; 2) the refusal to
remove unpermitted development; 3) the refusal to comply with the enforcement orders
requiring them to comply with the public access condition to remove the unpermitted
development; and 4) refusal to allow the accepting easement agency to maintain and operate
the easement See Exhibit 2, at page 7..
The facts in the instant matter and Revell are extremely similar, as is the Commission's
attempt to recover civil penalties from a good faith purchaser for alleged violation(s)
occurring decades prior to their purchase.. In Revell as well as in the subject situation, the
approved and accepted accessway was not open for public use because the accessway
improvement had yet to be constructed.. In both cases the nature, circumstances, extend and
gravity of the alleged violation(s) were minimal and readily susceptible to restoration.
Taking due consideration of the factors set forth in Public Resource Code §30820(c)
the court in Revell denied civil penalties pursuant to §30820(b) finding, as stated above, that
"one who passively countenances the continued presence of a violation, is not in the same
position as one who intentionally and knowingly perform or undertakes development"; denied
civil penalties pursuant to §308216 stating that "to the extent that the Commission argues
that damages arise fiom the delay in the public's loss of ability to enjoy the headland, that
delay was occasioned by decades of inaction by the Commission" and the refusal ofthe
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Commission to accept a reasonable effort by the Revells to resolve the cost of construction
ofthe accessway; and denied exemplary damages pursuant to §30822 finding no basis for the
same and stating that "[T]he failure of the Commission to take any action for over twenty
years mitigates against any award of exemplary damages against the Revells" Although the
court did, reluctantly, award the Commission civil penalties of $5,000 against the Revells
pursuant to §30820 (a) it found the Revells the prevailing party in the lawsuit See Exhibit
2, pages 8 -13.
The Lents contend that the court judgment in Revell serves to collaterally estop the
Commission from seeking anything other than civil penalties against them pursuant to
§30820(a). Nevertheless the Lents have offered to pay a civil penalty in excess of $30,000
to resolve the outstanding alleged violation . The Lents offer to resolve the subject Notice of
Intent to Conunence Cease and Desist and Restoration Order Proceedings is ten times the
amount of civil penalties awarded the Commission in Revell which involved an extremely
similar, if not substantially identical, factual situation and violation.
The Lents and this office remain ready, willing and available to work with
Commission Staff to resolve this matter at your earliest convenience in a prompt and
responsible manner . However, the Commission's demands must be based on reason and
reality. A demand of$600,000 is neither.
Hopefully we can work together and come to agreement on a mutually agreeable
consent order.
Thank you for your anticipated courtesy and cooperation .
Very truly yours,
LAW OFFICES OF
BLOCK & BLOCK
A Professional Corporation

f{JLtYC~
ALAN ROBERT BLOCK
ARB:sp
enclosures
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cc:

Lisa Haage, Director of Enforcement
Alex Helper in, Senior Staff Council
Jack Ainsworth, Interim Executive Director
Aaron McLendon
A Greg Aftergood, Esq .
Dr Warren Lent
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SUPERIOR COURT OF THE STATE OF CALIFORNIA

9

FOR THE COUNTY OF LOS ANGELES

10
11

GRAEME REVELL and BRENDA
REVELL

CASE NO . BS101304

12
Petitioners,

[PROP98ED] JUDGMENT

13
vs .
14
CALIFORNIA COASTAL COMMISSION,

15
Respondent,
16

17

------------··---

18

ACCESS FOR ALL,

19

Real Party in Interest,

20
AND RELATED CROSS--ACTION .

21
22

TO THE PARTIES AND TO THEIR ATTORNEYS OF RECORD:

23

On the petition for writ of mandate filed herein by Graeme Revell and Brenda

24! Revell ("Revells,") a trial was conducted on December 20, 2007, in Department 86

2~i of the above-entitled court, before the Honorable David Yaffe. On the cross-

,:l

2~; complaint of the California Coastal Commission ("Commission,") trial was conducted
27

on September 24, 29 and 30, and October 1, 5 and 6, 2009, in Department 68 ofthe

28

above-entitled court, before the Honorable Mark V Mooney.

- 1 ..
Prin!e<::l..an Recyc!ed Pap&.

[PROPOSED] JUDGMENT

Exhibit 57
CCC-16-CD-03
CCC-16-AP-01
7 of 26

•

•

1

Based upon the Court's order ofDecember 20, 200 7, and the Court's Modified

2

Statement of Decision, dated May6, 2010, it is hereby ORDERED, ADJUDGED and

3

DECREED:

4

1..

The Revells' petition for writ of mandate js granted in part and denied

5

in part The Commission cannot unilaterally require changes in the plans for the

6

access stairways that it approved on August 15, 1986, so as to increase the burden

7

upon the Revells to furnish the stairways. The Revells are obligated to furnish the

8

stairways that their predecessor-in-interest agreed to furnish as a condition to the

9

permit that the Commission granted to build the residence and improvements that

10

the Revells now own and enjoy. The Revells cannot reasonably object to any

11

changes in the design of the stairways that are required by the Commission to

12

accommodate natural changes in the site conditions that have occurred since the

13

prior plans were approved, so long as those changes do not increase the cost or

14

burden to the Revells.

15

payment of the present cost of constructing the stairways approved by the

16

Commission on August 15, 1986, to discharge their obligations under the Coastal

17

Development Permit issued to their predecessor-in-interest

18

2

19

the following:

20

The Commission cannot reasonably reject the Revells'

The Court's writ of mandate shall issue directing the Commission to do

(A)

Vacate Paragraph 58 of Cease and Desist Order Number

21

CCC··OS·CD-13 to the extent that it requires the Revells to submit geological

22

reports for, design, and construct stairways that are more burdensome to

23

furnish than the stairways approved by the Commission on August 15, 1986;

24,

and

,'

z$!

(B)

Vacate Paragraph C of Restoration Order CCC-05·R0-09 to the

,:l

26;

extent that it requires the ReveUs to submit geological reports for, design and

27

construct stairways that are more burdensome to furnish than the stairways

28

approved by the Coastal Commission on August 15, 1986

-2Prim.ed an. Recycled f'ape.r
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•

•

Nothing contained herein or in the Court's writ of mandate shall prohibit

3.

the Commission from changing the design of !he stairways to meet current ground

3 conditions so long as the changes do not increase the cost or burden to the Revel Is
4 to furnish the stairways .

4.

5

Upon the Commission's cross-complaint, the Court's mandatory,

6

permanent injunction shall issue requiring the Revells and their successors-in-

7

interest, if any, to do the following:

8

(A)

Furnish the access stairs their predecessor- in-interest agreed to

9

furnish as a condition to the permit that the Commission issued for the

10

residence and improvements the Revells now own and enjoy . The Revells

11

may discharge this obligation, and the underlying permit condition, by the one-

12

time payment of $50,000 . 00 to the Commission;

13

(B)

Remove all unpermitted improvements, including the wooden

.14

stairway, fence, gate and non-native vegetation on the headland within thirty

15

days after the judgment herein becomes finaL

16

Upon satisfaction of the provisions of this paragraph 4, any interested party

17
18

may move to dissolve the mandatory permanent injunction .
5..

The Revells shall pay to the Commission the sum of Five Thousand

19

Dollars ($5,000 . 00) as civil penalties pursuant to Public Resources Code

20

§30820(a)(1).

21

6.

On the Commission's cause of action for civil penalties pursuant to

22

Public Resources Code §30820(b), judgment is in favor of the Revells and against

23

the Commission.

24;

7..

On the Commission's cause of action for civil penalties pursuant to

,'

2§i
,:1

Public Resources Code §30821.6, judgment is in favor of the Revells and against

2~; the Commission.
27
28

8.

On the Commission's cause of action for exemplary damages pursuant

to Public Resources Code §30822, judgment is in favor of the Revells and against

-3[PROPOSED] JUDGMENT
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1
2

the Commission
9.

•

•

Costs are awarded to the Revells in the sum of$

E OF

..E UPERIOR COURT .

MARK V, MOQNE'l

27

28
.. 4Printed on Recycled Paper
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1

PROOF OF SERVICE

•

2
3

STATE OF CAliFORNIA

4

COUNTY OF LOS ANGELES

5

I am employed in the county of Los Angeles, State of California. I am over the
age of 18 not a party to the Within action; my business address is 1875 Century Park
East, Suite 415, Los Angeles, California 90067-1604 .

6

7
8

On June 21, 2010, l served the foregoing document, described as
[PROPOSED] JUDGMENT, on all interested parties in this action by placing [] the
original [X] true copies thereof enclosed in sealed envelopes addressed as fofiows:

9

FOR RESPONDENT:

10
11
12

13
14

Terry T. Fujimoto, Esq.
Rosana Miramontes, Esq .
Office of the Attorney General
300 South Spring Street
Los Angeles, California 90013
TEL

(213) 897-2705
(213) 897-2801

[X]

BY MAIL
fX]
I caused each envelope, with postage prepaid, to be deposited in the
United States mail at Los Angeles, California.

FAX

BY OVERNIGHT COURIER
I caused each envelope with postage prepaid to be sent by federal
f:"xpress.

r1

BY HAND
I caused each envelope to be delivered by hand .

[1

BY TELECOPIER
At the telecopy numbers on the Service List

f1

STATE
[X]
l declare under penalty of perjury under the laws of the State of
California that the above is true and correct
Executed on June 21, 2010, in Los Angeles, California.

CATHLEEN T.

~-#
~

WRIGHT

(_

TYPE OR PRINT NAME

SIGNAnJRE
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3

4
5

6
7

SUPERIOR COURT OF THE STATE OF CALIFORNIA

8

COUNTY OF LOS ANGELES, CENTRAL DISTRICT

9
10

) CaseNo.:No BS 101304
)
) MODIFIED STATEMENT OF DECISION
)
)

GRAEME REVELL and BRENDA
REVELL,

11

Petitioners,

)

12
VS,

13

)

)

CALIFORNIA COASTAL COMMISSION

)
)
)
)

14

Respondent
15
16

)

ACCESS FOR ALL,

I7

)
)

Real Party in Inte1·est,

)
)

18

)

19

20

AND RELATED CROSS-ACTION

)
)

___2
21

22

~

"

Having considered Cross-Complainant Califomia Coastal Commission's objections to th
cowt's Proposed Statement of Decision, the cowt hereby issues its modified Statement of

2ft

1 Decision

-1-
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In Februruy of 2004, Graeme Revell and Brenda Revell (Revells) entered escrow on
2

ingle family residence located at 32340 Pacific Coast Highway, Malibu. The residence sits atop

3

oastal bluff At the base of the bluff is an outcropping that limits the public's ability to wal

4

long that po1tion of the beach

5

edicate and an amended offer to dedicate a latetal access easement The Revells retained a Jan

6

se consultant to detetmine the status of the lateral access easement. The Revells' consultan

7

ontacted the California Costal Commission (the Commission) to review the Commissions file

3

egarding the property.

9
lO

A preliminary title report identified the existence of an offer t

Unfmtunately, the Commission was unable to locate its files.

evells went through with the purchase of the pmperty and closed escrow on May 13, 2004.
vera yeru later, the Commission was a.ble to locate its files on the subject prope1ty and provid

12

In 1978, the property was owned by John Benton. Benton sought to build a single famil

13

esidence on the propetty and obtained a coastal develop petmit to do so.. Under the terms of th

14

ennit, Benton was required to record a deed restriction to provide both vertical and lateral beac

!5

\6

In 1980, the Commission granted Benton's request fm an amendment to his permit tha

17

·emoved the requirement for veJtical beach access in exchange for an expansion of the latera

!8

ccessway and a requirement that public accessway improvements be constmcted Specifically

19

pecial Condition Two of the runended permit provided that:

20
2!

22

-

24

Prior to the issuance of the permit, the applicant shall submit plans, for the review
and approval in writing of the Executive Director, showing proposed improvements
to provide access finm the shoreline to the headland accessway and back to the
shoreline.. Improvement of this accessway in accordance with the approved plan
shall be completed piior to occupancy of the residence approved herein.
Pursuant to this Special Condition, Benton submitted plans to build two steel stairway

1

2

_f on either side of the headland. These stahways would provide the public with beach access u
/

. z_
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and over the headland outcropping. These plans were approved by the Commission's Executiv
2

Director on August 15, 1986. It appears that Benton never caused these stairways to be actual!

3

constructed

4

In November of 2003, the Commission received an anonymous report that a woode

5

stairway had been built to the headland and that a fence with a locked gate had been installed a

6

the top of the headland. Additionally, it was reported that an inigated lawn and non-nativ

7

shrubs had been put in place at the top of the headland.

8

On March 1, 2005, April 19, 2005 and July 21, 2005, the Commission sent the Revell

9

letters notifYing them of violations of the Coastal Act on theh property including the unpermitte

1o

development (removal of native plants vegetation, landscaphrg, wooden stairs, locked gate an

11

fence on the headlands) and non-compliance with Special Condition Two of the amended permit

12

On September 9, 2005, the Commission issued an4 served on the Revells a Notice of Intent t

13

record a Notice of Violation of the Coastal Act and to Commence Cease and Desist Order an

14

Restoration Order proceedings for the unpermitted deveiopmeot and the non-compliance wi

15

Special Condition Two of the Permit.

16

On January 17, 2006, the Revells initiated this action by filing a petition for a WJit o

17

mandate requesting the Court to vacate the Enforcemeot Orders.. In response, the Commissio

18

answered the petition and illed the instant cross-complahrt seeking injunctive telief and civi

19

penalties from the Revells

20

In December 2006, the Revells illed an application with the Commission to amend th

21

underlyhrg petmit to delete that pottion of Special Condition Number Two 1equiting th

22

construction of the accessway hnprovements from the shoreline to the headland and back to th

2e1 shoreline. The Coastal Commission rejected the Revells' amendment application
.r:

2f

On July 31, 2007, the Revell's filed their First Amended and Supplemental Petition o

].

2;i' Writ of Mandate challenging both the Commission's Enforcement Orders and the Commission'

-3-
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rejel:tion of the Revells' permit amendment application. That petition was heard by Judge Davi
2

Yaffe of this Cowt Judge Yaffe issued his decision on December 20, 2007

3

Judge Yaffe granted in prut and denied in part the Petition for Writ of Mandate. He ordered that:

4

1)

In his decisio

The Coastal Commission cannot unilaterally require changes in the plans fo

5

the accesway stairs that it approved on August 15, 1986, so as to increase th

6

burden upon the landowner to finnish the stairway;

7

2)

The Revells were obligated to finnish the stairways Benton had ag~eed t

8

finnish as a condition to the pemlit that the Coastal Comnlission granted t

9

build the residence;

10

3)

The Revells cannot reasonably object to any changes in the design of th

11

stai!ways that are required by the Coastal Commission to accommodat

12

natural changes in the site that have occuued since the prior plans wer

13

approved, so long as those changes do not increase the cost or bwden to th

14

Revells;

15

4)

Ihe Coastal Comnlission cannot reasonably reject an offer by petitioners t

16

pay in cash the present cost of consttucting stai!s approved by th

17

Comnlission on August 15, 1986, to dischruge their obligations under th

18

Coastal Development Permit issued to Benton;

19

5)

Ihe Coastal Commission was ordered to vacate that portion of their Ceas

20

and Desist Order that required the Revells to submit geological reports f01 th

21

design, and consttuction of stairways that ru·e more burdensome to !innis

22

than the staitways approved by the Commission on August 15, 1986;
6)

-·

The Coastal Commission was ordered to vacate that prut of the Restoratio
Order that required the Revells to submit geological repotts for the design

l

Exhibit 57
CCC-16-CD-03
CCC-16-AP-01
16 of 26

•

•

and construction of stairways that are more burdensome to furnish than th
staiJways app10ved by the Commission on August 15, I 986;

2
3

7)

Finally, Judge Yaffe ordered that nothing in the judgment or Wiit was t

4

prohibit the Coastal Commission from changing the design of the stairway t

5

meet current ground conditions so long as the changes do not increase th

6

cost or burden to the Revells to furnish the stahways;

7

8)

8

The matter was thereafter transferred to this court for the trial on those issues raised b

9

All other relief requested by the Revells was denied.

the Coastal Commission's cross-complaint.

Io

As set forth in the Coastal Commission's Trial Brief and Motion for Pre!iminar

II

Injunction, the only issues that remained for the Court to decide were: 1) the amount of civi

12

liability under the Cross-Complaint's Second, Third Fourth and Fifth causes of action (Pub

13

Resources Code §§ 30820, subs (a)(!) & (b), 308216, 30822) and 2) the Revells monetar

14

contribution for construction of the public accessway sa as to comply with Judge Yaffe'

15

decision on the Wiit of mandate.. It was not intended that this court revisit those issues alread

16

determined by Judge Yaffe on the Revells' Writ of Mandate .

17
18

STAIRWAY CONSTRUCTION

I9

While Judge Yaffe's order required the Revells to furnish the public access stairway

20

theit predecessor-in-interest had originally agreed to furnish, it was clearly anticipated that thi

21

obligation would be discharged by a cash payment by the Revells for the cost of building th

22

public accessway.
The plans to build a public access stairways were approved by the Commission in 1986.
I he experts at trial estimated the present cost to build the stairways based upon those plans to b

2s

/

approximately $50,000 The Revells have apparently been willing to pay this sum to the Coas

-5-
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Commission since before issuance ofthe cease and desist orders The Revells continue to asser
2

that this is the appmpriate sum to satisfy their obligation for the accessway construction.
The Coastal Commission takes the position that the plans

3

as

originally approved wer

4

only "conceptual" and that it would not be feasible to construct stairways according to thos

5

plans

6

which would cost approximately $900,000 to build

The Coastal Commission submitted a stair· plan prepared by their expert, Ton Moore

7

Mr. Mome's stair plan was an impressive, beautiful design that was vastly superior to th

8

I 986 plan. As such, however; the plan bore no relationship to the stair plan that had bee

9

approved by the Commission in 1986. The Commission can not now require the Revells rc buil

10

or pay fm a stairway that represents such a significant departure from the plan the Commissio

11

miginally approved. This view is entirely consistent with Judge Yaffe's order. In his order

12

Judge Yaffe made it clear that:

13

I) The Commission could not requir·e changes in the plans so as to increase the burde

14

upon the land owner;

15

2) Reasonable char1ges in design required by the Commission to accommodate natnr

16

changes were not to increase the cost or burden to the Revells;

17

3) The Commission was ordered to vacate those portions of its Cease and Desist Orde

18

that requiTed the Rev ells to submit reports fm the construction of stairways that are mor

19

burdensome to furuish than the 1986 plan;

20

4)

The Commission was ordered to vacate that part of the Restoration Order tha

21

requited the Revells to submit reports for the construction of stairways that are mor

22

burdensome to furnish than the 1986 plan;

23f.,
-

5) Changes in the design by the Commission to meet current ground conditions were no

24/

prohibited so long as the changes did not increase the cost or burden to the Revells t

L

25j

furnish the stairway.

-6-
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1

Thus, Judge Yaffe's orders contemplated that the monetaty contribution required of th

2

Revells to build the accessway would be based upon the plans as approved by the Commission i

3

August 1986. The costs attiibutable to any reasonable changes to those plans were not t

4

increase the cost or burden to the Revells. The plan submitted by Commission represents

5

substantial increase in cost fiom the plan originally approved Indeed, the Commission's exper

6

did not even attempt to estimate the cost of building a stailway as originally approved by th

7

Commission. Therefore, the only competent evidence before the court was that the cmrent cos

8

to build a stairway as approved by the Commission was that submitted by the Revells The coUI

9

therefore finds that the Revells may discharge theit obligation under Special Condition Two b

10

tendering to the Commission of the surn of$50,000.00

11
12

CIVIL PENALTIES

13

In causes of action two through five of its cross-complaint, the Commission seeks civi

14

penalties and exemplary danrages pursuant to Public Resources Code §§ 30820(a)(l), 30820(b)

15

30821.6 and 30822 . The alleged violations consist of: 1) the Revells' refusal to comply wi

16

the public access conditions; 2) the refusal to remove the unpennitted development; 3) th

17

Revells' refusal to comply with the enforcement orders requiring them to comply with the publi

18

access condition and to remove the unpermitted development; 4) refusal to allow Access for Al

19

to maintain and opentte tbe easement (Cros:s-complaint, paragraphs 13- 16.)

20

The 2nd cause of action seeks civil penalties pursuant to Public Resomce Code

21

30820(a)(l) which provides that "civil liability may be imposed ... on any person who perform

22

or undertakes development that is in violation of this division or that is inconsistent with an

23[' coastal development permit previously issued by the commission.. .in an amount that shall no
,,

24/ exceed thirty thousand dollars ($30,000) and shall not be less than five hU!Idred dollars ($500).'
j
..::.

25j'
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Public Resource Code § 30820(b) (the 3rd cause of action) provides for increased civil penal tie
2

if such conduct is found to be done intentionally and knowingly.

3

The 4th cause of action seeks civil penalties under Public Resource Code§ 30821.6 whic

4

permits the imposition of a sum not to exceed $6,000 per day for the intentional m negligen

5

violation of any cease and desist order.

6

In the

5th

cause of action, the Commission seeks exemplruy damages for the allege

7

intentional and knowing violation of provisions of the Coastal Act and the refusal to comply wi

8

the Commission's cease and desist orders.

9

In detennining the amount of civil liability, if any, to be assessed under the

znd

and 3

10

causes of action, the court is to consider the following factors as set f01th in Public Resourc

11

Code §.30820(c):

12

I) The nature, circumstance, extent and gravity of the violation.

13

2) Whether the violation is susceptible to restoration or othei remedial measmes

14

3) The sensitivity of the resource affected by the violation.

!5

4) The cost to the state of bringing the action

16

5) With respect to the violator, any voluntruy restoration or other remedial measm·e

17

undertaken, any prim history of violations, the degree of culpability, economi

18

profits, if any, resulting fiom, or expected to result as a consequence of, the violatio

19

and such other matters as justice may require.

20
21

To the extent the Commission seeks the imposition of civil penalties for the allege

22

failure of the Revells to comply with the public access condition, the enforcement otde

23f<

requliing them to comply with the public access condition or the refusal to allow Access for AI

r;

24/ to maintain and operate

fhe easement,

that request is denied. The primruy focus of the curren

j

25j'

litigation has been to resolve the pruties' competing views as to the constmction of th
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(

accessway improvements. Until that issue was resolved, the Revells were not obligated t
2

comply with the cease and desist order peitaining to the construction of the accessway and coul

3

not be in knowing violation of the public access condition.

4

5
6

The remaining basis for the imposition of civil liability ruises fmm the alleged failure o
the Revells to remove the unpermitted development. (Cross-complaint, paragraphs 14 atld 15)
At trial, cross-defendant moved for a non-suit on the

2nd

cause of action ruguing that th

7

evidence failed to establish that the Revells did anything to perform or undertake an

s

development at issue in this litigation.. It was argued that by the terms of Public Resources Cod

9

§ 30820(a)(l) civil liability can only be imposed on "any person who performs or undertake

10

development " This argument would presumably apply to the .3'd cause of action brought und

11

§ 30820(b) which contains similat language as to whom liability may be imposed.

12

The Commission counters that the language of§ 30820 is flexible enough to encompass

13

property owner who does not undertake any unpermitted development, but maintains th

14

violation. To support this argument, the Commission cites Le.slie Salt Co San Francisco Ba

15

Cons and Dev.Comm (1984) 153 Cal.App 3d 605

16

Government Code§ 66638 which contained similru language to § 30820 imposing civilliabili

17

on "any person who performs or undertakes development "

18

statue applicable to not simply to one responsible for the violation, but also those "who eve

19

passively countenances the continued presence of' the violation. Leslie Salt, at 618.

Leslie Salt involved an interpretation o

The appellate cowt found th

20

Constming the language of § 30820 broadly, the court is willing to accept that th

21

Revells' conduct can be described as one who passively countenances the continued presence o

22

the violation. On that basis the cowt will deny the Revells' Motion for non-suit This ruling

p
14

however, does not require the court to ignore the fuct that the Revells did not preform o
undertake the development.

j
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When the coUit considers the nature, circumstance, extent and gravity of the violation, th
2

Revells' conduct warrants the imposition of only minimal civil liability under § 30820 Ih

3

Revells did nothing more than purchase property upon which unpermitted development w

4

already present. They did not put in the landscaping, irrigation system, metal fence, locked ga

5

or wooden stairs Indeed, this unpermitted development may well have been present for mor

6

than twenty years before the Revells purchased the property.. The fact that the Commission di

7

absolutely nothing regarding these unpermitted improvements, despite receiving complaints a

8

far back as 1983, speaks vohnnes as to the low level the Commission placed on the gravity ofth

9

violation.

IO

Moreover, the violations of which the Commission complains ar·e readily susceptible t

II

restoration. The fence, gate, landscaping, and stairs can be removed with relative ease (to th

12

extent items have not been removed already). There was no evidence to suggest that comple

13

restoration would not be possible .

14

Finally, the Revells have no prior history of violations and only a de minimis degree o

I5

cupability.

They have not received any profits as a result of the violation, nor was ther

I6

convincing evidence that they expect to profit from the violation. The one real estate listing tha

I7

advertised private beach access was not prepared by the Revells, and the language was quick!

18

removed on subsequent listings. The coUit does not find sufficient evidence of any expectation o

19

profit.

20

Taking due consideration of the factors set fmth in Public Resource Code§ 30820(c), th

21

cowt finds that a low level of penalty should be assessed The comt will thewfore impose civi

22

liability on the Revells pursuant to .Public Resources Code§ 30820(a)(l) in the sum of$5,000 .

L

~3

To impose liability pmsuant to Public Resources Code § 30820(b), the court must fm

j14

that the Revells acted "intentionally and knowingly" in undertaking the development in question.

'zs

As set forth above, the Commission relies on Leslie Salt's broad construction in finding

!
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landowner strictly liable under § 30820(a)(l}, However, the appellate court in leslie Salt w
2

not faced with, and therefore did not address, the application of an "intentional and knowing'

3

element in assessing civil liability. Indeed, one who "passively COlmtenances the continue

4

presence of' a violation, is not in the same position as one who "intentionally and knowing!

5

performs or undertakes development" as required under§ 30820(b).,

6

Ihe Commission argues that the Revell's had a duty to investigate the cii·cumstances o

7

the Offer I o Dedicate and that the failure to comply with those conditions constituted a knowin

s

and intentional violation of the Coastal Act The problem with this argument is that the ReveJI

9

did in fact attempt to investigate. The Commission was unable to locate its files for almost

10

yeaL Even after those files were located, there existed a good faith, legitimate dispute betwee

11

the parties as to how the Revells could comply with Special Condition No Two Such conduc

12

does not amount to an intentional and knowing refusal to comply with provisions of the Coasta

13

Act to war1ant the heightened civil liability under § 30280(b). Moreover, the same factors se

14

forth in § 30820(c) that the comt considered in Imposing a lower level fine under the stric

15

liability provision of this section apply to an even greater extent when considering the impositio

16

of liability for intentional and knowing conduct The c01nt does not find a sufficient basis fa

17

imposing additional liability under Public Resources Code § .30820(b}.

18

In the 4th Cause of Action in the Cross-complaint, the Commission seeks civil liability o

19

up to $6,000 per day for the intentional or negligent violation of a cease and desist order o

20

restoration order pmsuant to Public Resources Code § 3082 L6. The statute, however, sets fm

21

that any "actual penalty imposed shall be reasonably proportionate to the damages suffered as

22

consequence of the violation."

:;[3

As set forth above, the ReveJls could not have complied with any order regarding th
public accessway while that issue was still in dispute.. Therefore, the court can only impose

ts

penalty under §30821.6 based upon the damages suffered as a result of any failure to remov

.Jl.
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unpermitted development. I here was insufficient evidence submitted at trial as to arry damag
2

suffered by the failure to remove the landscaping, inigation system, metal fence, locked gate o

3

wooden stairs. I'o the extent the Commission argues that the damages arise from the delay in th

4

public's loss of ability to enjoy the headland, that delay was occasioned by decades of inactio

5

by the Commission and the refusal of the Commission to accept a reasonable effort by th

6

Revells to resolve the cost of the accessway based upon the 1986 approved plans. Withou

7

sufficient evidence of any damages suffered, the cowt is not in a position to assess a penalty tha

8

would be in proportion to those damages .

9

Finally, the Commission seeks exemplary damages pursuant to § 30822 The comt find

10

no basis for the award of exemplary damages against the Revells.

ll

home, they cleruly could not have known the extent arrd cost of the impmvements th

12

Commission would require of them.

13

circumstances of the Offer to Dedicate when the Revells started their initial due diligence.

14

Indeed, had the Revells made no inquiry at all it is doubtful that the Commission would hav

15

ever been awrue of the fail we to comply with Special Condition No . 2. The court is aware tha

16

as a state agency the Coastal Commission has only limited assets.. Nevertheless, the failure o

17

the Commission to take any action fm over twenty years mitigates against an awatd o

18

exemplary datnages against the Revells.

19

When they pwchased thei

The Commission could not even infotm them of th

Everyone agrees that this case involves a unique piece of land.. The case also involves

20

factual scenario unlikely to repeat itself In exercising its discretion the court finds that th

21

imposition of exemplary damages would not deter further violations.

22

declines to award exemplary damages under Public Resources Code § 30822.

~3

The cowt therefor

The court therefore rules as follows:

~4
I.
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•
1. The court issues an injunction requiring the Revells to furnish the stairways thei
2

predecessor-in-interest Benton had agieed to furnish as a condition to the permit tha

3

the Coastal Commission granted.. The Revells may discharge this obligation by th

4

payment of $50,000 to the Coastal Commission

5
6

7
8

9
l0

11

12
13

14

2. The Revells are further required to remove all unpermitted improvements, includin
the wooden stairway, within thitty days of the final decision of the court

3.. Civil liability is imposed on the Revells pursuant to Public Resources Code §
30820(a)(l) in the sum of five thousand dollars ($5,000);
4. The court imposes no civil liability on the Revells pursuant to Public Resour·ces Cod

§ 30820(b)..
5.. The court itnposes no civil penalty on the Revells pursuant to Public Resources Cod

§ 30821.6.
6.. The court itnposes no exemplary damages on the Revells pursuant to Publi
Resources Code§ 30822.

15
16

In light of the litigation objectives, the court determines cross-defendants to be th

17

prevailing party and awards cost in an amount to be determined on subsequent motion. Th

18

Commission argues that they should be considered the prevailing party by asserting that i

19

achieved one of its pritnary goals - "the unconditional removal of the illegal stairway and a!

20

other unpermitted development."

21

removal of the stairway artd the unpermitted development was never an issue of critic

22

importartce. The Revells stated their position clearly in their trial brief when they set f01th tha

i~

they did not dispute "that they must make way for the construction of the accessway over th

24

headland by removing the existing stairs, fence and gate on the west side of the headlarrd; an

is

they must remove arty vegetation on the headland which the Costal Commission deem

1.
_,

The court does not fmd this assertion persuasive.

Ih

1.

~:~
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objectionable." Revell Tlial B1iejpage 4, lines 11 - 14
2
3

Ihus, 1emoval of the stairway an

unpermitted develop was not an issue. The only issue was when that would take place
Cross-defendant is to submit a proposed f01m ofjudgment.

4
5

6
7

Date: May 6, 2010

B.
.
4//~
~{./''

8

MarkV. Moony
Judge of the Los Angeles
Superior Court

9

10
11
12

13
14

15
16
17

18
19

20
21

22
_.;
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Coast:'ll

MOUNTAINS RECREATION & CONSERVATION AtrrHORITY

Conservat1cy

June 6, 2016
Ms. Lisa Haage
California Coastal Commission
45 Fremont Street, Ste 2000
San Francisco, CA 94105
Re:

20802 Pacific Coast Highway, Malibu, Ca
Las Flores Beach
Warren M. and Rennie S. Lent, property owner

Dear Ms. Haage:
The California State Coastal Conservancy (Conservancy), a state agency, and
the Mountains Recreation and Conservation Authority (MRCA), a joint public
agency, unreservedly support the Coastal Commission staff (Commission staff)
efforts to remove the unpermitted development that encroaches onto and
materially interferes with our ability to use the vertical public access easement
owned by the Conservancy at 20802 Pacific Coast Highway (PCH) in Malibu.
We support the Commission staffs effort because for decades the Conservancy
has sought to develop this vertical public access easement that, along with a 25
foot lateral access easement, the Conservancy accepted in 1982. (See I.,
History, below). Most recently, and for over 7 years, the MRCA has joined the
Conservancy to actively work to develop public access improvements over this
easement to Las Flores Beach. But for these encroachments in our public
access easement, we believe that these public access improvements would
already exist and today the public would be enjoying easy access to Las Flores
Beach, a Malibu beach where there is currently no public access.
California State Coastal Conservancy
1330 Broadway, 13'h Floor
Oakland, California 94612-2530
510•286•1015 Fax: 510•286•0470 .

Mountains Recreation and Conservation Authority
570 West Avenue 26, Suite 100
Los Angeles, CA 90065
323•221•9944
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I. History Shows Conservancy Intent to Improve Its Easement Over 20802
PCH for Public Access.

Since 1982, the Conservancy recognized that its public access vertical and
lateral easements at 20802 PCH were essential to make the residential
development approved in the Commission's coastal development permit no. A421-78 consistent with the Coastal Act, noting that "there is no other public
beach access for more than one mile east and for over one-half mile west of the
project site." (June 11, 1982 Conservancy staff recommendation, File No. D82-1 0, Staff Discussion, Project Description). The Conservancy also found that
the acceptance of these public access easements was consistent with the
Conservancy's guidelines because the acceptance "complements the Santa
Monica Mountains/State Coastal Conservancy Joint Trails Grants Program."
(Id., Consistency with Conservancy Guidelines). Thus, since 1982 the
Conservancy acknowledged this easement's value to the Conservancy's role in
the provision of public access.
Throughout the decades since 1982, the Conservancy's public file recognizes
its attempts to remove the encroachments in the vertical easement. Of course,
34 years later, records as well as staff and Conservancy membership have vastly
changed. Yet, still the Conservancy's files over those years show a consistent
history of the problematic encroachments in this vertical public access easement
and the owner's resistance to remove the encroachments, rendering this
easement difficult at best to improve for public access. (See the Conservancy's
public website : http://scc.ca.gov/webmaster/ftp/malibu/las-flores-20802-pchlent).
We draw your attention to just some of these historical Conservancy efforts to
improve this public access easement and remove or cause to be removed the
encroachments effectively barring public access improvements to the
Conservancy's easement.
In 1993, the Conservancy's public access easement monitoring form states that
"the vertical easement is altered in the way of a gate placed at the entrance
point. The current owner [Jay Kester] did not state who placed the gate on the
easement. The owner did show me how a visitor could slide an arm between
two bars and unlock the gate. My arm could not fit between the bars to unlock
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the gate." (Easement Monitoring Form, Edward Owens, September 1993,
brackets added). Letters dated August and September 1993 are contained in the
file sent to the owner of the property and counsel for the property owner,
respectively, asserting that the property owner's encroachments blocked the
vertical access easement and violated our easement, and provided a copy of the
two public access easements with these notice letters. In 1995, the Conservancy
assessed its Malibu public access easements as part of its Malibu Public Access
Program. This Conservancy assessment noted that the various encroachments
at 20802 PCH still blocked the Conservancy's vertical easement and posed a
constraint to public access improvements over this easement. One document
from this decade, entitled "Erpelding [former property owner] Vertical Access
Easement," also states: "Property owners are currently blocking the easement
and have never responded to our letters regarding the issue." (brackets added).
In the 2000's, the Conservancy actively engaged in accepting many Offers to
Dedicate Public Access Easements in Malibu (all conditions of Commission
coastal development permits) that were close to terminating, as well as planned
for improving its various Malibu public access easements; some of those more
infamous Conservancy efforts include litigation over the public access
easements lying over the Geffen, Herzig, Ackerberg and Mancuso/Wildman (a
Conservancy-owned vertical (Mancuso) and a parking (Wildman) easement for
public access) properties. Much Conservancy effort went into these formerlymentioned properties, necessitating the Conservancy to set aside its assertive
work on its other easements with major impediments, like encroachments,
including the vertical easement at 20802 PCH. Besides these challenging timeand-resource consuming efforts in the aforementioned easements, the
Conservancy continued to focus development of public access improvements on
other comparatively less difficult-to-implement easements, such as Malibu
Road.
During this time, the record is clear that the Conservancy was actively pursuing
Malibu public access improvements. We can confidently say that the
Conservancy would have pursued public access improvements over its public
access easement at 20802 PCH if that easement had not had serious
encroachments and a seemingly unwilling landowner who would not remove
the encroachments except through legal action. Indeed, in 2005, the
Conservancy's Access Easement Monitor Inspection Report notes that the
vertical public access easement over 20802 PCH remained encroached upon.
(Access Easement Monitor Inspection Report, Dick Wayman, 2005). And, in
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2007, Commission staff sent Coastal Act violation letters to the property owner
at 20802 PCH.
In 2009, in anticipation of a Commission-landowner agreement to remove the
encroachments, the Conservancy began to design improvements over this
vertical public access easement through its design contract with Bionic for
public access improvements over its easement at 20802 PCH. This
Conservancy-Bionic effort recognized and memorialized the encroachment
problem as limiting prospective improvements to the public access easement.
During this time, Conservancy staff had many conversations with the current
property owner, Mr. and Mrs. Lent, regarding the encroachments and their
impact on the Conservancy's design for public improvements for beach access.

II. Conservancy/MRCA Planning and Design Documents for Malibu Public
Access Improvements from 2012 to the Present Reflect the Intent to Develop
the Vertical Easement at 20802 PCH.

In 2012, the Conservancy approved a $470,000 grant (augmented now to
$540,000) to the MRCA to undertake the planning and design for
improvements of its remaining Malibu public access easements, including the
vertical easement over 20802 PCH. The Conservancy's 2012 staff
recommendation recognizes that the remaining Malibu public access easements
all had serious constraints to design and implementation of public access
improvements associated with them, most including major fee property owner
encroachments.

Since 2012, the Conservancy has been working with the l\1RCA to design and
improve its public access easement at 20802 PCH. We have had to spend tens
of thousands of extra dollars and a significant percentage of our joint planning
budgets, to address the various problems raised by the encroachments into our
easement area. These are substantial public funds that were spent on increased
design and planning costs necessitated by the unpermitted encroachments for
the development of this particular easement instead of being used on behalf of
the public for other public access design and planning needs.
The history of the Conservancy's ownership of this public access easement and
the current work in partnership with the MRCA demonstrates the
Conservancy's long-term and consistent intent to develop and open this public
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access easement to Las Flores Beach. The decades-long presence of these
encroachments into our easement has long-impaired our ability to develop
public access at this location. Removal of these encroachments will enable us
to move forward with increasing needed public access in this area.

ill. MRCA Expects to Operate and Manage Malibu Public Access Easements,
Including 20802 PCH.
Since the 1990s, the Conservancy and the MRCA have worked in partnership to
provide public access to Malibu beaches. The 2012 Conservancy grant to the
MRCA anticipates the transfer to the MRCA of the Conservancy's public
access easements, including the vertical easement at 20802 PCH, for longterm
operation and management for public access.
IV. Public Access Improvements Over 20802 PCH Vertical Public Access
Easement Are Feasible If Encroachments Removed.
The Conservancy's 2012 grant to the MRCA is for the planning and design of
public access improvements for public access to beaches in Malibu, which
currently includes 8 public access easements held by either the Conservancy or
the MRCA, including the Conservancy's public access easement at 20802 PCH.
We continue to develop the draft design and plan, subject to the uncertainties
identified below (See also V., Threat of Litigation, below). Our draft feasibility
studies show that if the encroachments are removed, there is no serious physical
impediment to the development of public access improvements over the
Conservancy's access easement at 20802 PCH. Thus, the only major
impediment remains the property owner's refusal to agree to any plan for
removal of their encroachments from our access easement.
However, despite our progress on a draft plan, the Conservancy and MRCA
staffs cannot move beyond a very rough draft plan as we do not know when, or
how, or to what extent the encroachments will be removed. This uncertainty
results in our inability to effectively plan a design solution for public access on
our access easement given the potential constraints of these encroachments.
Indeed such uncertainty led the Conservancy and the MRCA to expend public
funds to explore the feasibility of including the property owner's major
encroachments in a public access design. That accommodation was found to be
infeasible. Additionally, we are unable properly to anticipate and secure future
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funding for these improvements, as the costs are dependent upon possibly
removing or designing around these encroachments.
V. Threats of Litigation Over Public Access Easement at 20802 PCH Delay
Design of Public Access Improvements.
The MRCA and Conservancy' s ability to develop and move forward with the
public access design at 20802 PCH is also hampered by the repeated assertion
of various substantive and legal theories against the removal of the
encroachments and our development of a public access way at this location. The
Conservancy has received various threats of potential litigation on those issues
from the property owner. For instance, a March 7, 2013 letter from the property
owner's attorney in this matter raised various substantive and legal arguments
against our inclusion of this easement in the Conservancy!MRCA' s anticipated
Malibu Access Public Works Plan and also against any removal of the
unpermitted encroachments in our public access easement. That letter also
included attachments prepared by experts hired by the property owner, in draft
form, as part of counsel's trial preparation.
Implicit litigation threats came again from the property owner in a January 23,
2015 letter to the Conservancy, where the property owner's attorney repeated
arguments made in prior letters to Commission staff alleging that the
Conservancy's property rights in the public access easement were limited, and
that the required removal of the encroachments from our public access easement
and development of public access could constitute an excessive use of our
easement. That January 2015 letter also asserted that the Conservancy must
make every effort to include the existing encroachments in our public access
design or the property owner could legally challenge the Conservancy alleging
that it exceeded its easement rights. Additionally, numerous letters from the
property owner' s counsel to Commission staff from 20 II to the present also
raised legal arguments against the removal of the encroachments in our
easement.
Conclusion: Encroachments into Conservancy's Public Access Easement at
20802 PCH Impair Conservancy/MRCA Ability to Design, Improve and Use
That Easement for Public Access.
For almost 34 years, the Conservancy has intended to develop and open its
easement over 20802 PCH for public access to Las Flores Beach. That
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intention has been thwarted by the property owners' long-term private
encroachments into the Conservancy's public access easement and the property
owners' refusal to agree, including even to an approach, to the removal of those
encroachments. The result has substantially impaired the Conservancy and the
MRCA's ability to design, improve and use this easement for its purpose of
providing public access to Las Flores Beach. The continued presence of these
encroachments and the resistance to their removal has increased our planning
costs, as well as harmed our current efforts to develop this easement because we
are unsure of the potential costs, the design requirements needed, the potential
timeframe for development, and the possibility of litigation over the
encroachments.
We strongly support the Commission's actions to secure removal of these
unpermitted encroachments so we may pursue the planning, design, permitting,
construction, opening and operation and management of public access over our
easement to Las Flores Beach.

z:

------------~

Sam Schuchat
Executive Officer
California Coastal Conservancy

J eph T. Edmiston, FAICP, Hon. ASLA
xecutive Officer
Mountains Recreation and Conservation Authority
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ELKINS KALT WEINTRAUB REUBEN GARTSIDE LLP
KENNETH A. EHRLICH, State Bar No. 150570
kehrlich@elkinskalt.com
ERNEST J. GUADIANA, State Bar No. 276095
eguadiana@elkinskalt. com
2049 Century Park East, Suite 2700
Los Angeles, California 90067-3202
Telephone: 310.746.4400
Facsimile: 310.746.4499

6 Attorneys for Warren M. Lent and Henny S. Lent
7

8

BEFORE THE
COASTAL COMMISSION OF THE
THE STATE OF CALIFORNIA

9
10
11
12

In the Matter of the Notice oflntent to
Commence Cease and Desist Order and
Administrative Civil Penalties Proceedings
Against:

13
Warren M. Lent and Henny S. Lent.
14

Violation No. V-4-02-058
STATEMENT OF DEFENSE TO NOTICE
OF INTENT TO COMMENCE CEASE
AND DESIST ORDERS AND
ADMINISTRATIVE CIVIL PENALTIES
PROCEEDINGS; SUPPORTING
DECLARATION OF WARREN M. LENT

15
16
Dr. Warren M. Lent and Mrs. Henny S. Lent (the "Lents"), the owners of the real property
18

located at 20802 Pacific Coast Highway, Malibu, California (the "Property"), timely submit this

19

Statement ofDefense (the "SOD") to the Notice oflntent to Commence Cease and Desist Order

20

and Administrative Civil Penalties (the "2015 NOI") issued on September 18,2015, by the

21

California Coastal Commission (the "Commission"). Pursuant to California Code of Regulations,

22 title 14, section 13181, the Lents respond and object to the 2015 NOI as follows:
23

GENERAL RESPONSE TO ALLEGATIONS IN 2015 NOI

24

Background

25

Coastal Development Permit A-421-78, issued on January 17, 1979 (the "1979 CDP"),

26 permitted the residential development ofthe Property. A copy ofthe 1979 CDP is attached and
27
28

incorporated as Exhibit A. An Amendment To Coastal Development Permit, issued on February
20, 1980 (the "1980 CDP Amendment"), amended the 1979 CDP to allow "the subject permit to
576433v6
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1 conform with the stringline applied by the South Coast Commission in its approval of the house to
2 the east and approval of a loft." A copy of the 1980 CDP Amendment is attached and
3 incorporated as Exhibit B. Special Condition No. 1 to the 1980 CDP Amendment requires "the
4 proposed staircase from the deck to the beach [to] be relocated so that it does not extend further
5 seaward than the approved bulkhead line." A second Amendment To Coastal Development
6 Permit, issued on June 16, 1981 (the "1981 CDP Amendment", and collectively with the 1979
7 CDP and 1980 CDP Amendment, the "CDP"), amends the 1979 CDP to allow an 18 inch
8 stringline encroachment on the western portion ofthe Property. A copy ofthe 1981 CDP
9 Amendment is attached and incorporated as Exhibit C.
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As a condition for the issuance of the CDP, the then-owner of the Property offered a
vertical access easement for the purpose of "public access from Pacific Coast Highway to the
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12 mean high tide line, including the privilege and right to pass and repass over a five (5) ft. wide
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13

strip of land ... along the eastern edge of the parcel" (the "Easement"). In conformance with this

lll~g:::,

14

condition, the then-owner of the Property signed an Irrevocable Offer to Dedicate on July 15,

~~t.)-~

15

1980, and recorded it July 16, 1980 as Instrument No. 80-679384 (the "Offer to Dedicate"). A

16

copy of the Offer to Dedicate is attached and incorporated as Exhibit D. Thereafter, while the

17

Offer to Dedicate remained effective, the California Coastal Conservancy (the "Conservancy")

18

accepted the Easement through a Certificate of Acceptance, dated November 17, 1982, and
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19 recorded on December 29, 1982, as Instrument No. 82-1303557 (the "Certificate of Acceptance").
20 A copy of the Certificate of Acceptance is attached and incorporated as Exhibit E.
21

More than 20 years after this vertical access issue was resolved, the Lents purchased the
~

22

Property on or around November 7, 2002. Declaration ofWarren M Lent ("Lent Decl."),

23

also, Deed recorded November 7, 2002 attached and incorporated as Exhibit F. While the Lents

24

may have had constructive knowledge of the Easement through the recorded documents

25

referenced above, nothing in the chain of title of the Property notified them of any violation

26

related to the Easement. In truth, the Lents had no actual knowledge of any violation related to the

27

Easement. Lent Decl.,

28
576433v6

~

1; see,
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By letter dated April 27, 2007, the Commission notified the Lents of an alleged violation
2
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1 of the Easement. A copy of this April27, 2007 letter is attached and incorporated as Exhibit G.
2 In this letter, the Commission claimed the Easement was obstructed by the presence of "a white
3 metal fence and gate, vegetation, planters, a mailbox, and a deck area'' (the "Alleged Additional
4

Development"). The Commission claimed such Alleged Additional Development was not

5 permitted under the CDP. Soon thereafter, on May 23, 2007, the Commission issued a Notice of
6 Intent to Commence Cease and Desist Order and Restoration Order Proceedings and to Record a
7 Notice of Violation of the Coastal Act (the "2007 NOI"), which, among other things, formally
8 sought to have the Alleged Additional Development removed. A copy of the 2007 NOI is
9 attached and incorporated as Exhibit H.
w
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For the next few years, the Commission and the Lents, by themselves and through their
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attorneys, discussed options for the Alleged Additional Development both orally and through
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12 written correspondence. Lent Dec!., '1['1[6 through 10; see also, June 1, 2007letter attached and
13

incorporated as Exhibit I; July 25, 2007letter attached and incorporated as Exhibit J; September 3,
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14 2008 letter attached and incorporated as Exhibit K; March 31, 2011 letter attached and
15

incorporated as Exhibit L; Apri120, 2011 email attached and incorporated as Exhibit M; August 2,

16 20 11 letter attached an incorporated as Exhibit N. Commission staff expressly stated that the
17 Alleged Additional Development must remain until such time as the Conservancy developed the
18

Easement for public use. Specifically, on or around June 2007, Dr. Lent and his attorney had a

S2

.J

w

19 telephone conversation with Erin Haley, Statewide Enforcement Officer at the Commission, and
20

Lisa Haage, Chief of Enforcement at the Commission. Lent Dec!., '1[7. During the conversation,

21

Dr. Lent explained that portions of the Additional Development protect the public from a 6 to 7

22

foot drop from Pacific Coast Highway onto the Easement. !d. Ms. Haley and Ms. Haage agreed

23

that due to liability issues these portions of the Additional Development needed to remain in place

24

until the Conservancy developed and managed the Easement. !d. Moreover, on July 26, 2010, Dr.

25

Lent and his attorney met with the Commission's Statewide Enforcement Supervisor, Aaron

26

McLendon, and the Deputy Manager of the South Coast Region of the Conservancy, Joan

27

Cardellino. Lent Dec!., '1[1 0. At this meeting, Mr. McLendon expressly stated that the Alleged

28

Additional Development must remain in place to protect against liability an~ provide security until
576433v6
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1 such time as the Conservancy was ready to develop the Easement and accept ongoing maintenance
2 and management duties associated with the opening of the Easement for public use. Id This
3 position follows past statements from the Conservancy. See, September 15, 1993 letter attached
4 and incorporated as Exhibit 0.
5

At some point, the parties discussed a settlement under which the Lents would pay a

6 certain amount toward the development of a public access easement located off the Property in
7 exchange for the Conservancy's termination of the Easement (the "Exchange Proposal"). Lent
8

Dec!.,~

9. The Exchange Proposal directly resulted from the issues the Conservancy faced with

9 developing the Easement. Id Specifically, the Easement lays over a three and one-half foot storm
10 drain. Photos showing the storm drain are attached and incorporated as Exhibit P. Due to the size
11

of the drain, engineering a stairway to the beach within the Easement is problematic and may be

12 an impossibility.
13

For no reason known to the Lents, discussions ceased and the Lents did not hear from the

14 Commission for a number of years. Lent Dec!.,~ 11.
15

When the Commission again contacted the Lents, the Exchange Proposal was no longer

16 discussed. Lent Dec!.,

~

11. Instead, the Commission requested the Lents immediately remove

17 the Alleged Additional Development as well as the outdoor stairway located on the eastern portion
18

of the Property (the "Stairway"). Id

19

The Lents disagreed with the Commission's position that the Stairway constitutes illegal

20

development because documents exist showing the Stairway is permitted. Lent Dec!.,~ 13. The

21

Commission issued the 2015 NOI. The 2015 NOI seeks the immediate removal of the Alleged

22

Additional Development and the Stairway and requests fines and penalties against the Lents for

23

failing to immediately remove such items. Peter Allen, Statewide Enforcement Analyst at the

24

Commission, informed the Lents' attorney that the Commission would seek several hundred

25

thousand dollars in fines and penalties for the alleged violations. Lent Dec!.,~ 14.

26 I I I
27 I I I

28 I I I
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1

Argument

2

The Commission's stance is untenable. Having delayed more than three (3) decades in

3 bringing this enforcement action, the Commission now relies on piecemeal facts to argue the
4 Stairway is not permitted and seeks several hundred thousand dollars in fines and penalties. As
5 detailed below, the Stairway is permitted and the Commission cannot order the removal of the
6 Stairway. Moreover, although the Alleged Additional Development may be removed when the
7 Conservancy develops the Easement, the express statements of both the Commission and the
8 Conservancy allow for this Alleged Additional Development to remain until that time. Lastly, the
9 administrative and civil fines and penalties sought by the 2015 NOI have no basis and are
10 precluded by their statutory language.
11

I.

12

The 2015 NOI alleges the Stairway blocks the Easement, is not consistent with the CDP or

13

The Stairway Is Permitted

the language of the Easement, and must be removed immediately. The Lents disagree: the

14 Stairway is permitted by the CDP, as well as through the doctrine oflaches, and may coexist with
15 the Easement.
16

A.

17
18

The Commission Cannot Reasonably Argue the Stairway Is Not Permitted

The 1979 CDP does not refer to any detailed plans, but allows the "construction of a twostory, two-bedroom single-family residence with attached two-car garage," and requires

19 submission of revised and final plans to the Executive Director prior to construction. See, Exhibit
20 A.
21

The 1980 CDP Amendment alters the stringline of the house proposed in the 1979 CDP

22 and required "the proposed staircase from the deck to the beach [to] be relocated so that it does not
23

extend further seaward than the approved bulkhead line."

24

After the approval of the 1980 CDP Amendment, the Property owner submitted new plans

25

to the County of Los Angeles, Division of Building and Safety, to conform with the requirements

26 contained in the 1980 CDP Amendment. A portion of these new plans, which were approved by
27 Los Angeles County, depicts the Stairway and a door exiting from the house to the Stairway (the
28

"Stairway Approval"). A copy of the Stairway Approval is attached and incorporated as Exhibit
5
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1 Q.
2

The Lents believe the Stairway Approval was submitted to the Commission, and therefore

3 the Stairway is properly permitted. In contrast, the Commission argues the Stairway Approval is
4 not valid because one of the pages of the Stairway Approval is missing from its ancient records.
5 The Commission's stance is unconvincing and impractical.
6

Specifically, the Commission fails to acknowledge that its substantial delay in bringing this

7 action is likely the cause of this page missing. The Commission's ancient files contain a number
8 of plans approved by Los Angeles County, and include the portion ofthe Stairway Approval that
9 depicts the door leading to the Stairway. Furthermore, the Commission's ancient files also include
10 an index of the submitted plans, which references the missing page from the Stairway Approval.
11

If the Commission's stance is tenable, and the Commission only approved the first page of the

12

Stairway Approval, then the Commission's approved plans allow for a person to exit the house and

13

fall approximately 10 feet to the ground below. Lent Dec!.,

~

3. This is clearly a mistaken

14 conclusion.
15

Instead of logically concluding that the missing Stairway Approval page was misplaced

16 over the past 30 years, the Commission argues that the approval of the single Stairway Approval
17 page in its file was an oversight, that the Commission's failure to note or later request the missing
18

Stairway Approval page referenced in the building plan index was also an oversight, and that the

19 Commission never would have allowed the Stairway. The Commission clings to this position
20 without any testimony or evidence supporting its position. Moreover, this position conflicts with
21

the plans submitted with the 1981 CDP Amendment, which similarly depict the door exiting to the

22

Stairway.

23

Moreover, the Commission fails to accept the possibility that the Property owner submitted

24 more than one set of approved plans, each comporting with the CDP. Again, this scenario is
25

logical and would explain why the file contains plans depicting both a western stairway and an

26

eastern stairway. Specifically, due to the stringline issues presented in the 1980 CDP Amendment,

27 a stairway may not have been feasible on the western portion of the Property, and therefore the
28

owner submitted dual plans.
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Instead of reaching either of these logical conclusions, the Commission argues that the
2

Stairway was not approved, and accordingly is unpermitted. The Commission stands by this

3 position even though the Lents produced the Stairway Approval and the 1981 CDP Amendment
4 clearly depicts the door exiting to the Stairway.

5

Due to the passage of time and the ancient files, the Commission should err towards the

6 more likely conclusion, which convincingly shows the Stairway is permitted.
B.

7

The Commission Cannot Claim That The Stairway Is Not Permitted

It may remain unknown why the Commission's files contain multiple sets of plans.

8

9 However, it is known that the Commission delayed over three (3) decades in bringing this

10 enforcement action. This delay alone supports the Lents' position and bars the Commission from
11

claiming otherwise.

12
13

Due to this delay, both the original architect and the Property owner overseeing the
development are deceased. Lent Dec!.,~ 16. Both were alive when the Commission issued the

14 2007 NOI, but the 2007 NOI only addressed the Alleged Additional Development, not the
15 Stairway. !d. Accordingly, until now, when both persons can no longer testify, their knowledge
16 of the Stairway is most relevant.

17

Although the Commission may not have purposefully waited for these vital witnesses to

18 become unavailable prior to bringing this enforcement action, the doctrine of laches exists to
19 prevent exactly this type of unjust action as a result of substantial delay. Specifically, the
20

California Supreme Court, citing the United States Supreme Court ruled:

21

No rule of law is better settled than that a court of equity will not aid a party whose
application is destitute of conscience, good faith, and reasonable diligence, but will
·discourage stale demands, for the peace of society, by refusing to interfere when
there has been gross laches in prosecuting rights, or where long acquiescence in the
assertion of adverse rights has accrued. The rule is peculiarly applicable where
the difficulty of doing entire justice arises through the death of the principal
participants in the transactions complained of, or of the witness or witnesses, or
by reason of the original transaction having become so obscured by time as to
render the ascertainment of the exact facts impossible.' Hammond v. Hopkins,
143 U.S. 250, 12 Sup. Ct. 418.

22
23
24
25
26
27

Burling v. Newlands (1896) 112 Cal. 476, 502; Emphasis added.

28

A party may allege laches against a governmental agency where manifest injustice occurs
7
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1 and where application of the doctrine would not nullify a policy adopted for the public protection.
2 Mary R. v. B. & R. Corp. (1983) 149 Cal.App.3d 308, 315-316.
Until recently, no governmental agency questioned the lawfulness of the Stairway. Since

3

4 1993, the Commission and the Conservancy knew the Stairway existed on the Easement and never
5 once sought its removal. Specifically, the Conservancy's Easement Monitoring Form, dated
6 September 2, 1993, noted the Stairway, which was "placed in the area ofthe vertical to provide
7 safe access to the beach," but failed to conclude the Stairway violated the Easement. A copy of
8 this Easement Monitoring Form is attached as Exhibit R. Moreover, the 2007 NOI also failed to
9 cite the Stairway among the alleged Easement violations.
10
11

Now, the Commission's argument for removing the Stairway hinges on one missing page
from its ancient records. As explained above, this page is likely missing due to the passage of

12 time since the issuance ofthe CDP. Further, the main witnesses that could shed light on the
13 allowance ofthe Stairway are dead. Lent Decl., ~ 16. The Commission's decision to bring an
14 enforcement action when the parties most knowledgeable of the permitting ofthe Stairway were
15 deceased has seriously prejudiced the Lents ability to defend the 2015 NOI. Consequently, this
16 manifest injustice prevents the Commission from now denying the lawfulness of the Stairway after
17 not contesting its lawful existence for over three (3) decades.
18

Moreover, a policy adopted for the public protection is not nullified by allowing the

19 Stairway to remain. The Coastal Act requires "[p ]ublic access from the nearest public roadway to
20 the shoreline and along the coast [to] be provided in new development project." Pub. Resources
21

Code,§ 30212(a). The CDP accomplished the goals ofthis policy by requiring the then-Property

22 owner to offer the five-foot public access easement to the public, which was later accepted by the
23

Conservancy. Although the Stairway is located within the Easement, the Easement remains

24 available for public use as soon as the Conservancy chooses to develop it. The Lents have never
25 attempted to revoke or block this Easement. Lent Dec!.,~ 17.
26

Clearly, the Commission's substantial delay in bringing this enforcement action

27 substantially prejudices the Lents. For example, no person involved in this proceeding can explain
28 why the original Stairway was constructed on the eastern side of the Property instead of the
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1 western side of the Property. The persons who could explain this development are now deceased.
2 Accordingly, under the doctrine of laches, the Commission cannot now argue the Stairway is
3 unpermitted after delaying such enforcement for over 30 years.
4

C.

The Stairway May Remain on the Easement Because the Easement Is Not
Exclusive

5
6

The Commission further argues that the Stairway must be r~moved because the existence

7 of the Stairway is inconsistent with the Easement. However, the Commission's argument does not
8 follow the applicable law of easements or the findings of Commission staff for the 1979 CDP.
9
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1.

Easements Law Allows the Stairway

10

"An easement is a restricted right to specific, limited, definable use or activity upon

11

another's property, which right must be less than the right of ownership." Mesnick v. Caton (1986)

12

183 Cal.App.3d 1248, 1261. Every incident of ownership not inconsistent with the easement and
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16 servient tenement may make any use of the property that does not unduly interfere with the
17 easement. Atchison, T. & S. F Ry. Co. v. Abar (1969) 275 Cal.App.2d 456, 464. Furthermore,
18

"[i]t is fundamental that the language of a grant of an easement determines the scope of the

19 easement." County a/Sacramento v. Pacific Gas & Elec. Co. (1987) 193 Cal.App.3d 300,313.
20
21

Here, the Easement created by the Lents' predecessor simply provides for "pedestrian
access to and from the shoreline." Nothing more. It is not an exclusive easement. "No intention to

22 convey such a complete interest can be imputed to the owner of the servient tenement in the
23

absence of a clear indication of such an intention." Pasadena, supra., 17 Cal.2d at pp. 578-579.

24

Accordingly, the Stairway is allowed so long as it does not prevent the public's access to

25
26

the shoreline.
The Commission presents no evidence explaining how the Stairway blocks the public

27 access. To date, the Easement is not open to the public because the Conservancy has not decided
28 to develop it. Moreover, the Commission fails to provide any evidence illustrating that the
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Stairway cannot coexist with the development of a public accessway on the Easement.
2

Consequently, the Stairway may coexist with the Easement because the Easement is not

3 exclusive to public use.
4

5

2.

Commission Policy Allows The Stairway On The Easement

The StaffRecommendations to the 1979 CDP support the Lents' position that the Stairway

6 is allowed on the Easement. A copy of these Staff Recommendations is attached and incorporated
7 as ExhibitS. Specifically, the Commission notes that the original plans for the house depict a
8 stairway on the western portion of the Property, which coincidentally is located on the originally
9 proposed public access easement.
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14 public access easement may coexist. Accordingly, Commission policy allows a private stairway
15 within a public access easement, and consequently the Stairway may coexist with the Easement.
16
17
18

II.

The Easement Holder and the Commission Have Expressly Allowed the
Alleged Additional Development And Are Estopped From Ordering Its Removal
At This Time

The Conservancy accepted the Easement through the Certificate of Acceptance. Since

S2

..J

w

19 then, the Conservancy has neither determined whether "benefits of public use would be
20 outweighed by the costs of development and maintenance" of the Easement, as required by Public
21

Resources Code § 31404, nor transferred the Easement to another public agency or nonprofit

22 organization. Thus, the Conservancy constitutes the Easement holder, but has not apparently
23
24
25

determined what to do with its interest.
According to the Conservancy and the Commission, the Alleged Additional Development
is allowed until the Conservancy decides to develop the Easement. The Conservancy first set

26 forth this position through its September 15, 1993 letter from Brenda Buxton, a project manager at
27 the Conservancy (the "September 15 Letter"). See, Exhibit 0. The September 15 Letter states the
28 Easement "will remain closed until the Conservancy locates a management agency and opens this
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easement to public use," and specifically allowed the owner of the Property to seek permission
2 from the Conservancy for temporary retention of the Alleged Additional Development until the
3 Conservancy commenced development on the Easement.
Commission staff reiterated this point on at least two occasions. First, around June 2007,

4

5 Dr. Lent and his attorney had a telephone conversation with Erin Haley and Lisa Haage, Chief of
6 Enforcement at the Commission. Lent Dec!.,~ 7. During the conversation, Dr. Lent explained
7 that portions of the Additional Development protect the public from a 6 to 7 foot drop from Pacific
8 Coast Highway onto the Easement. !d. Ms. Haley and Ms. Haage agreed that due to liability
9 issues these portions of the Additional Development needed to remain in place until the
10 Conservancy developed and managed the Easement. !d. A few years later, on July 26, 2010, the
11

Commission's Statewide Enforcement Supervisor, Aaron McLendon, expressly affirmed that the

12 Lents must retain the Alleged Additional Development to protect against liability and provide
13

security until such time as the Conservancy was ready to develop the Easement for public use.

14

LentDec/.,~10.

15

Both the Commission and the Conservancy have acknowledged the Alleged Additional

16 Development is allowed. The Lents relied on these statements when they purchased the Property
17 with the beliefthe Alleged Additional Development was allowed. Lent Dec!.,~ 5. Accordingly,
18

the Commission and Conservancy are estopped from seeking the removal of the Alleged

19 Additional Development until such time that the Easement is developed for public use.
20

The law supports this result. The court specified the applicable general principles for

21

estoppel in Feduniak v. California Coastal Commission (2007) 148 Cal.App.4th 1346, which held:

22

"'The venerable doctrine of equitable estoppel or estoppel in pais, which rests
firmly upon a foundation of conscience and fair dealing, [footnote omitted] finds its
classical statement in the words of Lord Denman: '[T]he rule oflaw is clear, that,
where one by his words or conduct willfully causes another to believe the existence
of a certain state of things, and induces him to act on that belief, so as to alter his
own previous position, the former is [precluded] from averring against the latter a
different state ofthings as existing at the same time; ... ' [Citation.]' (City ofLong
Beach v. Mansell (1970) 3 Cal.3d 462,488,91 Cal.Rptr. 23,476 P.2d 423
(Mansell); see Evid. Code,§ 623.)"

23
24
25
26
27
28
576433v6
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of equitable estoppel; (1) the party to be estopped must be apprised of the facts,; (2)
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1

party asserting the estoppel had a right to believe it was so intended; (3) the other
party must be ignorant ofthe true state of facts; and ( 4) he must rely upon the
conduct to his injury."' [Emphasis added]. (Driscoll v. City of Los Angeles ( 1967)
67 Cal.2d 297, 305,· Honeywell v. Workers' camp. Appeals Bd. (2005) 35 Ca1.4th
24, 37,24 Cal.Rptr.3d 179, 105 PJd 544.)"

2
3

"'The government is not immune from the doctrine, and it may be applied 'where
justice and right require it.' (Mansell, supra. 3 Cal.3d at p. 493. 91 Cal.Rptr. 23,
476 P.2d 423.) ... Accordingly, '[t]he government may be bound by an equitable
estoppel in the same manner as a private party when the elements requisite to such
an estoppel against a private party are present and, in the considered view of a court
of equity, the injustice [that] would result from a failure to uphold an estoppel is of
sufficient dimension to justify any effect upon public interest or policy [that] would
result from the raising of an estoppel.' (Mansell, supra, 3 Cal. 3d at pp. 496- 497,
91 Cal.Rptr. 23, 476 P.2d 423, italics added.)"'

4
5
6
7
8
9

In the current action, the Commission and the Conservancy knew of the Alleged
10
Additional Development since at least 1993. Both entities told the Property owner that such
11
Alleged Additional Development could remain on the Property until the Easement was developed
12
for public access. The Lents relied on these statements when they purchased the Property
13
believing the Alleged Additional Development was permitted. Lent Dec!.,~ 5. Moreover,
14
although the Alleged Additional Development is located on a public easement, the Easement is not
15
yet open to the public and therefore the Alleged Additional Development does not impact the
16
public's interest in the Easement.
17
All the elements of estoppel against a governmental agency apply to the facts at hand.
18
Specifically, (1) the Conservancy and the Commission knew of the existence of the Alleged
19
Additional Development at the Property since 1993, (2) the Conservancy and the Commission
20
asserted to the Lents and the prior Property owners that the Alleged Additional Development may
21
remain until the Easement was developed for public use, (3) the Lents did not know that the
22
Alleged Additional Development was unpermitted or illegal, and (4) the Lents relied on the
23
allowance of the Alleged Additional Development when purchasing the Property. Consequently,
24
the Commission is estopped from requiring the removal of the Alleged Additional Development
25
until such time that the Easement is developed for public use.
26

Ill
27

Ill

28
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III.
2

The Lents Are Not Subject To Fines Or Penalties

The Commission seeks fines and penalties against the Lents pursuant to Public Resources

3 Code §§ 30820 and 30821. These fines and penalties are improper because the Lents' actions did
4 not violate either statute.

5

A.

The Lents Did Not Violate Public Resources Code§§ 30820(a)(l) and
30820(b)

6
Public Resources Code§ 30820(a)(1) allows a civil action to recover certain penalties.
7
Specifically, this section provides:
8
Civil liability may be imposed by the superior court in accordance with this article
on any person who performs or undertakes development that is in violation of this
division or that is inconsistent with any coastal development permit previously
issued by the commission, a local government that is implementing a certified local
coastal program, or a port governing body that is implementing a certified port
master plan, in an amount that shall not exceed thirty thousand dollars ($30,000)
and shall not be less than five hundred dollars ($500).

9
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Pub. Resources Code,§ 30820(a)(l); Emphasis added.
13
Public Resources Code § 30820(b) allows a similar civil action, but increases the penalties
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CDP, subjecting the Lents to the fines and penalties in Public Resources Code§ 30820. However,
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17
the Commission's interpretation of this section is incorrect.
18
Public Resources Code§§ 30820(a)(l) and 30820(b) specifically penalizes those persons

S2
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w

19
who "perform or undertake development." The Lents did not perform or undertake the
20
development of the Alleged Additional Development or the Stairway. Instead, these items were
21
already constructed when the Lents purchased the Property. Lent Dec!.,~ 3. Accordingly, the
22
Lents cannot be penalized under Public Resources Code§§ 30820(a)(l) or 30820(b).
23
Case law supports the Lents' position. Specifically, in California Coastal Com. v. Adams
24
(1995) 39 Cal.App.4th 1409, the Court of Appeal reviewed a case involving alleged violations of
25
the Coastal Act resulting from a developer's purported failure to obtain a coastal development
26
permit when constructing a property. The developer completed the unpermitted development and
27
then transferred the property to respondents. The Commission brought an enforcement action
28
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against respondents demanding they restore the property and remove the unlawful development.
2 After the trial court ruled in favor of respondents, the Court of Appeal affirmed, concluding that
3 "respondents have no affirmative liability under the terms of the Coastal Act. " California
4 Coastal Com. v. Adams (1995) 39 Cal.App.4th 1409 [46 Cal.Rptr.2d 545, 547], as modified (Nov.
5 27, 1995), as modified on denial of reh'g (Dec. 1, 1995), order for publication vacated (Dec. 7,
6
7

In its holding, the Court of Appeal states:

8

[O]ne who merely owns land, without conducting any activities on it, does not
"perform or undertake any development" and therefore does not violate the statute
by failing to obtain a coastal development permit. The fact that a previous owner
performed and undertook development without a permit does not affect the
analysis, so long as the present owner had no direct or vicarious participation in
the previous owner's performance or undertaking of that development or in the
previous owner's efforts to avoid the consequences ofhis noncompliance.

9
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13

California Coastal Com., supra, 46 Cal.Rptr.2d at 548; emphasis added.
Adams applies directly to the facts at hand. The Lents did not develop the Alleged

m~g::,

14 Additional Development or the Stairway. Consequently, under Adams, the Commission cannot
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penalize the Lents for the allegedly unpermitted development, but must instead seek remedy

16 against the prior owner that actually developed the Property.

..

~

!

~

17

Even if the Lents developed the Alleged Additional Development and Stairway, which

18 they did not, the Lents are not subject to the enhanced penalties of section 30820(b) because, as

S2

.J

w

19 explained above, the Lents properly believed the development was consistent with the CDP.
20
21

As the Lents did not perform or undertake the development of the Alleged Additional
Development and Stairway, and instead purchased the Property with the development in place, the

22 Lents did not violate Public Resources Code§§ 30820(a)(1) or 30820(b).
23
24

B.

The Lents Did Not Violate Public Resources Code§ 30821

Public Resources Code§ 30821 became effective on June 20, 2014, and this enforcement

25

action may constitute the first test of its contents. However, the Lents' actions are not the type this

26

statute seeks to penalize.

27
28

Public Resources Code§ 30821 allows the Commission to recover administrative civil
penalties against persons who violate the public access provisions of the Coastal Act.
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1

The 2015 NOI states that the Lents may be liable under this section for violations of Public

2 Resources Code §§ 3 021 0 and 3 0211. 1 Public Resources Code § 3 021 0 provides:
In carrying out the requirement of Section 4 of Article X of the California
Constitution, maximum access, which shall be conspicuously posted, and
recreational opportunities shall be provided for all the people consistent with public
safety needs and the need to protect public rights, rights of private property owners,
and natural resource areas from overuse.

3
4
5

6 Pub. Resources Code,§ 30210.
7

Public Resources Code§ 30211 provides:

8

Development shall not interfere with the public's right of access to the sea where
acquired through use or legislative authorization, including, but not limited to, the
use of dry sand and rocky coastal beaches to the first line of terrestrial vegetation.

9

10 Pub. Resources Code,§ 30211.
11

As explained above, the Conservancy has not determined whether to develop the

12 Easement. Until the Conservancy makes such a determination, the Easement is closed to the
13

public. Accordingly, neither the Stairway nor the Alleged Additional Development interfere with

14 the public's right of access to the Easement.
The Commission argues that it can penalize the Lents $11,250 per day for each day the

15
16

Alleged Additional Development and Stairway remain on the Easement and therefore proposes a

17 several hundred thousand dollar penalty. Lent Dec!.,~ 14. The Commission allegedly bases this
18

penalty on its recovery of violations at 22466 Pacific Coast Highway, Malibu, California (the

19

"Ackerberg Property"), which was imposed from the failure ofthe owner ofthe Ackerberg

20

Property to remove development from a public access easement. 2 !d.
In Ackerberg, the Conservancy entered into an agreement with a nonprofit organization to

21
22
23

1

26

2

The 2015 NOI also alleges a violation of Public Resources Code§ 30212, which requires new
developments to provide "[p]ublic access from the nearest roadway to the shoreline and along the
24 coast", except in certain circumstances. Pub. Resources Code, § 30212. As the CDP required the
Easement, which was offered by the then-owner of the Property and accepted by the Conservancy,
25
the Lents have not violated this provision.

27

Please note that this penalty was imposed prior to the adoption of Public Resources Code
§ 30821. In fact, the legislative history of Public Resources Code § 30821 implies that this law
was enacted as a direct result of the Ackerberg case, infra.

28
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1 develop and manage the easement. Ackerberg v. California Coastal Commission (Cal. Ct. App.,
2 Aug. 27,2012, B235351) 2012 WL 3643069, *9. When attempting to open the easement to the
3 public, the landowner intentionally blocked the easement by refusing to remove a nine-foot high
4 wall that it had previously constructed in violation of a coastal development permit. !d.
5

The factual circumstances surrounding the 2015 NOI are substantially different. The Lents

6 never blocked access to the Easement and always allowed the Conservancy to access the Easement
7 so as to development it, which the Conservancy never did. Lent Dec!.,~ 17. Furthermore, the
8 Lents and Conservancy discussed proposals to include the Stairway in the development of the
9 Easement. Lent Dec!.

~

8. The Lents have never acted in violation of an existing coastal

10 development permit. Accordingly, analogizing the alleged violations of the Lents to the violations
11

committed on the Ackerberg Property is incomprehensible. Unlike Ackerberg, the Lents did not

12 construct the Alleged Additional Development or the Stairway to block the public's access.
13

Unlike Ackerberg, the Lents did not prevent the Conservancy from accessing the Property and

14 developing the Easement. Unlike Ackerberg, the Conservancy has not decided to develop the
15 Easement and even discussed proposals incorporating the Stairway into the Easement
16 development.
17

Consequently, the Commission cannot recover penalties from the Lents under Public

18 Resources Code§ 30821 because the Lents never prevented the public's access to the coastline by
19 failing to remove the Alleged Additional Development and Stairway.
20
21

SPECIFIC RESPONSES TO ALLEGATIONS IN 2015 NOI

In addition to the general response to the allegations in the 2015 NOI specified above, the

22 Lents respond to each of the allegations in the 2015 NOI as follows:
23

1.

The Lents deny the allegations in the sentence 1 of paragraph 1 of the 2015 NOI.

24 The Lents have no personal knowledge of the allegations in sentences 2 and 3 of paragraph 1 of
25
26

the 2015 NOI.
2.

The Lents have no personal knowledge of the allegations in sentences 1 and 2 of

27 paragraph 2 ofthe 2015 NOI. The Lents admit the allegations in sentence 3 ofparagraph 2 ofthe
28

2015 NOI. The Lents deny the allegations set forth in sentences 4, 5, 6 and 7 of paragraph 2 ofthe
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1 2015 NOI.

3.

2

The Lents have no personal knowledge of the allegations set forth in sentence 1 of

3 paragraph 3 of the 2015 NOI. The Lents deny the allegations set forth in sentences 2 and 3 of
4 paragraph 3 ofthe 2015 NOI.
5

4.

The Lents have no personal knowledge of the allegations set forth in paragraph 4 of

6 the 2015 NOI.
7

5.

The Lents have no personal knowledge of the allegations set forth in paragraph 5 of

8 the 2015 NOI.
9

6.

The Lents have no personal knowledge of the allegations set forth in paragraph 6 of

10 the 2015 NOI.
11

7.

12

ofthe 2015 NOI.

13

8.

The Lents have no personal information of the allegations set forth in paragraph 7

The Lents admit the allegations set forth in sentences 1 and 4 of paragraph 8 of the

14 2015 NO I. The Lents have no personal information of the allegations set forth in sentence 2 of
15

paragraph 8 of the 2015 NO I. The Lents deny the allegations set forth in sentences 3 and 5 of

16 paragraph 8 ofthe 2015 NOI.
17
18

9.

The Lents admit the allegations set forth in sentences 1 and 3 of paragraph 9 of the

2015 NOI. The defendants deny the allegations set forth in sentences 2 and 4 of paragraph 9 of

19 the 2015 NOI.
20
21

10.

The Lents admit that on June 16, 1981, the Commission approved an amendment to

Permit A-421-78, but have no personal knowledge of the rest of the allegations in sentence 1 of

22 paragraph 10 ofthe 2015 NOI. The Lents admit that the amendment approved an 18 inch
23

encroachment at the western corner of the house, but have no personal knowledge of the rest of the

24

allegations in sentence 2 of paragraph 10 ofthe 2015 NOI. The Lents admit the allegations set

25

forth in sentence 3 of paragraph 10 ofthe 2015 NOI.

11.

26

The Lents admit all allegations set forth in sentence 1 of paragraph 11 of the 2015

27 NOI, except the Lents deny the allegation that Instrument No. 80-679384 was recorded on July 15,
28

1980. The Lents deny the allegations set forth in sentence 2 of paragraph 11 ofthe 2015 NOI.
17
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1

12.

The Lents deny the allegations set forth in paragraph 12 of the 2015 NOI.

2

13.

The Lents lacks sufficient information to admit or deny the allegations in Paragraph

3

13 of the 2015 NOI, which include the Commission's legal conclusions and opinions, and

4 therefore deny the allegations in their entirety on that basis.

5

14.

The Lents have no personal knowledge of the allegations set forth in paragraph 14

6 ofthe 2015 NOI.
7

15.

The Lents lack sufficient information to admit or deny the allegations in sentence 1

8 of Paragraph 15 ofthe 2015 NOI, which include Plaintiffs legal conclusions and opinions, and
9 therefore deny the allegations in their entirety on that basis. The Lents deny the allegations set
10 forth in sentences 2, 4, 5, 8, 9 and 10 of paragraph 15 ofthe 2015 NOI. The Lents admit the
11

allegations set forth in sentences 3, 6 and 7 of paragraph 15 ofthe 2015 NOI.

12

16.

The Lents deny the allegations set forth in paragraph 16 of the 2015 NOI.

13

17.

The Lents have no personal knowledge of the allegations set forth in paragraph 17

14 of the 2015 NOI.
15

18.

The Lents have no personal knowledge of the allegations set forth in paragraph 18

16 ofthe 2015 NOI.
17

19.

The Lents deny the allegations set forth in paragraph 19 of the 2015 NOI.

18

20.

The Lents deny the allegations set forth in paragraph 20 of the 2015 NOI.

19

21.

The Lents lack sufficient information to admit or deny the allegations in Paragraph

20

21 of the 2015 NOI, which include the Commission's legal conclusions and opinions, and

21

therefore deny the allegations in their entirety on that basis.

22

22.

The Lents lack sufficient information to admit or deny the allegations in sentences

23

1 and 3 of paragraph 22 ofthe 2015 NOI, which include the Commission's legal conclusions and

24

opinions, and therefore deny the allegations in their entirety on that basis. The Lents deny the

25

allegations set forth in sentence 2 ofparagraph 22 ofthe 2015 NOI.

26

23.

The Lents lack sufficient information to admit or deny the allegations in sentence 1

27

of paragraph 23 of the 2015 NOI, which include the Commission's legal conclusions and opinions,

28

and therefore deny the allegations in their entirety on that basis. The Lents have no personal
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1 information of the allegations set forth in the sentence 2 of paragraph 23 of the 2015 NOI.
2

24.

The Lents lack sufficient information to admit or deny the allegations in paragraph

3 24 of the 2015 NOI, which include the Commission's legal conclusions and opinions, and
4 therefore deny the allegations in their entirety on that basis.
5
6

25.

The Lents lack sufficient information to admit or deny the allegations in sentences

1, 3, 4 and 5 of paragraph 25 ofthe 2015 NOI, which include the Commission's legal conclusions

7 and opinions, and therefore deny the allegations in their entirety on that basis. The Lents deny the
8 allegations set forth in sentence 2 of paragraph 25 ofthe 2015 NOI.
9
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The Lents lack sufficient information to admit or deny the allegations in paragraph

10 26 ofthe 2015 NOI, which include the Commission's legal conclusions and opinions, and
11

therefore deny the allegations in their entirety on that basis.

12
13

27.

The Lents lack sufficient information to admit or deny the allegations in paragraph

27 of the 2015 NOI, which include the Commission's legal conclusions and opinions, and

Cll
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14 therefore deny the allegations in their entirety on that basis.
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28.

The Lents lack sufficient information to admit or deny the allegations in paragraph

16 28 ofthe 2015 NOI, which include the Commission's legal conclusions and opinions, and

(I)

~

(/)

z

!

~

17 therefore deny the allegations in their entirety on that basis .
18

29.

The Lents lack sufficient information to admit or deny the allegations in sentences

2

.J

w

19

1, 2, 3, 4 and 5 of paragraph 29 of the 2015 NOI, which include the Commission's legal

20 conclusions and opinions, and therefore deny the allegations in their entirety on that basis. The
21

Lents deny the allegations set forth in sentence 6 of paragraph 29 of the 2015 NO I.

22
23

30.

The Lents lack sufficient information to admit or deny the allegations in paragraph

30 of the 2015 NOI, which include the Commission's legal conclusions and opinions, and

24 therefore deny the allegations in their entirety on that basis.
25

AFFIRMATIVE DEFENSES AND OBJECTIONS

26

In addition to the defenses set forth in the general response to allegations in the 2015 NOI

27 specified above, the Lents hereby assert the following affirmative defenses against the 2015 NOI:
28
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FIRST AFFIRMATIVE DEFENSE
2

1.

The Lents object to the accusations set forth in the 2015 NOI on the grounds that

3 the 2015 NOI does not state sufficient facts upon which the Commission can support an order to
4 remove the Alleged Additional Development and Stairway.

5

SECOND AFFIRMATIVE DEFENSE

2.

6

The Lents object to the accusations set forth in the 2015 NOI on the grounds that

7 the 2015 NOI is so indefinite or uncertain that the Lents cannot prepare a defense.
8

THIRD AFFIRMATIVE DEFENSE

3.

9

The Lents object to the 2015 NOI in that the 2015 NOI fails to comply with the

10

requirements of California Code of Regulations, title 14, sections 13180, et seq., and most notably

11

section 13181.

12

FOURTH AFFIRMATIVE DEFENSE

4.

13

The Lents object to the 2015 NOI in that the 2015 NOI fails to comply with the

14 requirements of Public Resources Code§§ 30800, et seq.
15

FIFTH AFFIRMATIVE DEFENSE

5.

16

The Lents object to the 2015 NOI on the grounds that the 2015 NOI violates the

17 public policy of the State of California set forth in Public Resources Code § 30001.
18

SIXTH AFFIRMATIVE DEFENSE

6.

19

The relief sought in the 2015 NOI would result in a taking ofthe Lents' property in

20

violation ofboth the California Constitution and the U.S. Constitution, including Article 1, Section

21

13 of the California Constitution and the Fourteenth Amendment of the U.S. Constitution.
SEVENTH AFFIRMATIVE DEFENSE

22
23

7.

The 2015 NOI is unenforceable since the Lents have a fundamental vested right

24 under both the California Constitution and the U.S. Constitution to continue to use the Property
25

and all development currently located on the Property, and any order directing the Lents to remove

26 the development would effectively prevent the Lents from using the Property.
27

EIGHTH AFFIRMATIVE DEFENSE
8.

28
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1 development that is the basis for the 2015 NOI, and therefore the Commission cannot seek fines
2 and penalties against the Lents, but rather must seek fines and penalties against the persons that
3 undertook and performed the development, as set forth in Public Resources Code§§ 30820 and
4 30821.

5

NINTH AFFIRMATIVE DEFENSE

9.

6

The 2015 NOI is unenforceable since the Easement is not open to the public, and

7 therefore the Commission cannot seek fines and penalties against the Lents pursuant to Public
8 Resources Code§ 30821 because the Lents have not blocked the public's access to the Easement.
9

TENTH AFFIRMATIVE DEFENSE

10.

10
11

The enforcement ofthe 2015 NOI by the Commission and the administrative

hearing process set forth in California Code of Regulations, title 14, chapter 5, subchapter 8, deny

12 the Lents their due process rights under the California Constitution and the U.S. Constitution.
13

ELEVENTH AFFIRMATIVE DEFENSE

14
15

11.

The Lents objects to the accusations set forth in the 2015 NOI upon the grounds

that, under the circumstances, compliance with the requirements of2015 NOI would result in a

16 material violation of other laws and regulation enacted by the State of California and the City of
17 Malibu.
18

TWELFTH AFFIRMATIVE DEFENSE

19

12.

The September 15 Letter from Brenda Buxton of the Conservancy expressly

20 permitted or allowed the Alleged Additional Development and Stairway on the Easement.
21

THIRTEENTH AFFIRMATIVE DEFENSE

22
23

13.

The statements of Aaron McLendon of the Commission made at the June 26, 2010

meeting expressly permitted and allowed the Alleged Additional Development and Stairway on

24 the Easement.
25

FOURTEENTH AFFIRMATIVE DEFENSE

26
27

14.

The Commission is estopped from seeking relief by reason of its own actions, as

well as the conduct of the persons in which it was acting in concert.

28
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1

FIFTEENTH AFFIRMATIVE DEFENSE

2
3

15.

The Commission files containing the CDP are invalid because the Commission

failed to adhere to the proper chain of custody.

4

SIXTEENTH AFFIRMATIVE DEFENSE

5

16.

The Commission files containing the CDP are invalid because the Commission

6

cannot show the proper chain of custody to prove the files are not tainted.

7

SEVENTEENTH AFFIRMATIVE DEFENSE
17.

8
9

incomplete.

10

EIGHTEENTH AFFIRMATIVE DEFENSE

11

18.

12

2015 NOI.

13
19.

TWENTIETH AFFIRMATIVE DEFENSE
20.

19

The Lents object to the 2015 NOI on the grounds that the 2015 NOI constitutes an

TWENTY-FIRST AFFIRMATIVE DEFENSE

20

21.

The 2015 NOI, and each allegation, including each and every purported claim for

relief contained therein, is barred in whole or in part, by the doctrine of unclean hands.

22

TWENTY -SECOND AFFIRMATIVE DEFENSE

23

22.

24

The 2015 NOI is barred, in whole or in part, by the applicable statute of limitation.
TWENTY-THIRD AFFIRMATIVE DEFENSE

25
26

The Commission has waived the right, if any, to the relief requested in the 2015

NOI by reason of its actions and course of conduct.

16

21

The Commission is equitably estopped from seeking the relief requested in the

NINETEENTH AFFIRMATIVE DEFENSE

14
15

The Commission files containing the CDP are invalid because the files are

23.

The 2015 NOI, and each allegation, including each and every purported claim for

relief contained therein, is barred in whole or in part by the doctrine of laches.

27

TWENTY-FOURTH AFFIRMATIVE DEFENSE

28

24.
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1 issues and that the relief sough in the 2015 NOI would deprive third parties of their property
2

without due process of law.
TWENTY-FIFTH AFFIRMATIVE DEFENSE

3

4

25.

The Lents allege on information and belief that their conduct, as alleged in the 2015

5 NOI, was privileged in that the Lents did not employ any improper means and, at all times, acted
6

in good faith in the protection of their own legally protected interests and at the express direction

7 ofthe Commission and the Conservancy.
8

9

TWENTY-SIXTH AFFIRMATIVE DEFENSE
26.

The Lents allege on information and belief that the 2015 NOI is barred by the

10 principles of administrative estoppel.
11
12

TWENTY-SEVENTH AFFIRMATIVE DEFENSE
27.

The Lents allege on information and belief that the 2015 NOI is barred in its

13

entirety on the basis that all acts, omissions or conduct ofthe Lents alleged in the 2015 NOI were

14

required or done in compliance with applicable law.
TWENTY-EIGHTH AFFIRMATIVE DEFENSE

15
16
17

28.

whatsoever, the Commission consented to the conduct ofthe Lents complained ofthe 2015 NOI.

18
19

The Lents allege on information and belief that, without admitting any liability

TWENTY -NINTH AFFIRMATIVE DEFENSE
29.

The Lents allege on information and belief that the Commission consented to each

20

of the acts of the Lents, or their predecessors in interest to the Property, complained of in the 2015

21

NOI by failing to take prompt action or failing to object to such acts and transactions when such

22

acts and transactions became known to the Commission.
THIRTIETH AFFIRMATIVE DEFENSE

23
24
25

30.

Commission are expressly authorized by statute.
THIRTY-FIRST AFFIRMATIVE DEFENSE

26
27
28

The actions and conditions ofthe Lents complained in the 2015 NOI by the

31.

The actions and conditions of the Lents complained in the 2015 NOI by the

Commission are expressly authorized by the CDP.
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1

2

THIRTY-SECOND AFFIRMATIVE DEFENSE
32.

The doctrine of balancing of conveniences, based on a weighing of the relative

3 conveniences and hardships of the parties, favors the Lents, such that the relief sought in the 2015
4 NOI should not be allowed. The Lents acted innocently and in good faith and a disproportionate
5 hardship to the Lents would result from the enforcement of the cease and desist order sought by
6 the 2015 NOI. The Commission delayed in notifying the Lents and seeking relief. Moreover,
7

interests of third persons and the general public favor denial of the enforcement ofthe cease and

8 desist order sought by the 2015 NOI.
9
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33.

The Lents allege on information and beliefthat the 2015 NOI was brought without

11

reasonable cause and without a good faith belief that there was a justifiable controversy under the

12

facts of the law that warranted the issuance of the 2015 NOI against the Lents. The Commission

13

should therefore be responsible for all of the Lents' necessary and reasonable defense costs.
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THIRTY-THIRD AFFIRMATIVE DEFENSE
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THIRTY-FOURTH AFFIRMATIVE DEFENSE
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34.

The Lents acted reasonably and in good faith at all times with regard to the acts and
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16

l

17

~

18

supplement, alter or change this SOD and the defenses upon disclosure of more definitive facts by

19

the Commission.

20

36.

1- ~

~

.3

Qi

events that are the subject ofthe 2015 NOI.
35.

The Lents hereby reserve the right to assert additional affirmative defenses and to

Certain separate and other additional affirmative defenses and objections to the

21

allegations in the 2015 NOI may be available to the Lents. However, these separate and additional

22

affirmative defenses and objections may require disclosure ofthe factual basis ofthe 2015 NOI

23

and discovery before they can be properly asserted. The Lents reserve the right to amend this

24

SOD to assert additional affirmative defenses and objections and to supplement, alter or change

25

the response, defenses and objections upon disclosure of more definitive facts by the Commission,

26

and upon the undertaking of discovery and investigation in this matter.

27
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DATED: February Ji_, 2016

ELKINS KALT WEINTRAUB REUBEN GARTSIDE LLP

2
3

By:

=---~~~~~---------------------------

Kenneth A. Ehrlich
Ernest J. Guadiana
Attorneys for Warren M. Lent and Benny S. Lent
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DECLARATION OF WARREN M. LENT
2

I, Warren M. Lent, declare as follows:

3

1.

I am a party to the Notice of Intent to Commence Cease and Desist Orders and

4 Administrative Penalties Proceedings (the "NOI"), issued by the California Coastal Commission
5 (the "Commission") on September 18,2015, and I submit this declaration in support ofthe
6

Statement of Defense to the NOI. I have personal knowledge of the facts set forth herein, except

7 as to those stated on information and belief and, as to those, I am informed and believe them to be
8 true. If called as a witness, I could and would competently testify to the matters stated herein.

2.

9

My wife, Henny S. Lent, who is also a party to the NOI, and I purchased the real

10 property located at 20802 Pacific Coast Highway, Malibu, California (the "Property") on or
11

around November 7, 2002.

12
13

3.

When the Property was purchased, the Property contained the items the

Commission seeks to remove through the NOI, namely a white metal fence, a portion of which is

14 removable, vegetation, planters, a mailbox, and a deck area (the "Alleged Additional
15

Development") as well as an outdoor stairway on the eastern portion ofthe Property (the

16

"Stairway"). The Stairway connects our house on the Property to a deck approximately 10 feet

17 below, whereby the beach can be accessed.
18

4.

When the Property was purchased, I had no notice that the Alleged Additional

19 Development and Stairway violated any laws and believed the Alleged Additional Development
20

and Stairway were allowed on the Property.

21
22

5.

My wife and I relied on the lawfulness of the Alleged Additional Development and

Stairway when purchasing the Property.

23

6.

On or around April27, 2007, my wife and I received a letter from Erin Haley,

24

Statewide Enforcement Officer at the Commission, regarding an alleged violation of a five foot

25

vertical public access easement that ran across the eastern edge of the Property (the "Easement").

26

7.

Soon thereafter, my attorney and I had a telephone conversation with Erin Haley

27 and Lisa Haage, Chief of Enforcement at the Commission. During the conversation, I explained
28

that portions of the Additional Development protect the public from a 6 to 7 foot drop from Pacific
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1 Coast Highway onto the Easement. Ms. Haley and Ms. Haage agreed that due to liability issues
2 these portions of the Additional Development needed to remain in place until the Conservancy
3 developed and managed the Easement.

8.

4

From around April 2007 to around August 2011, my wife and I, with the aid of our

5 attorney, discussed options with the Commission to address the Stairway and Alleged Additional
6 Development on the Easement. The California Coastal Conservancy (the "Conservancy"), the
7

holder ofthe Easement, participated in these discussions. These discussions included

8 incorporating the Stairway into the development of the Easement for public access.
9

9.

During discussions between my attorney, the Commission and the Conservancy,

10

the parties proposed a settlement option whereby my wife and I would make a donation to aid the

11

development of a public access easement off the Property in exchange for the Conservancy

12 terminating the Easement (the "Exchange Proposal"). This Exchange Proposal directly resulted
13

from the issues the Conservancy faced with engineering and developing the Easement for public

14 use.
15
16

10.

Also during these discussions, on July 26, 2010, my attorney and I met with the

Commission's Statewide Enforcement Supervisor, Aaron McLendon, and the Deputy Manager of

17 the South Coast Region ofthe Conservancy, Joan Cardellino. Mr. McLendon told my attorney
18

that a homeowner may keep and use improvements such as the gate in the Easement area to

19 protect against liability and provide security until such time as the Conservancy was ready to
20

develop its improvements and accept ongoing maintenance and management duties associated

21

with opening the Easement for public use. He also stated the Alleged Additional Development

22

must remain on the Property until the Easement was developed.
11.

23
24

For the next few years, the Commission ceased communications with me, my wife,

and my attorney for reasons unknown to me and my wife.

25

12.

Beginning on or around December 13, 2013, Peter Allen, Statewide Enforcement

26

Analyst at the Commission, sent a letter to my attorney to once again discuss the Alleged

27

Additional Development and Stairway. Thereafter, the Commission requested the Alleged

28
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1 Additional Development and Stairway be immediately removed. The Commission no longer
2

discussed the Exchange Proposal.

13.

3
4

After reviewing a number of plans approved by the Los Angeles County Division

of Building and Safety, as well as the Commission's files for the CDP, my attorney, my wife, and I

5 believe the Stairway is permitted.
14.

6

On or around September 18,2015, my wife and I received the NOI, which requests

7 certain fines and penalties. During discussions between my attorney and Peter Allen, Mr. Allen
8 told my attorney that the Commission would seek several hundred thousand dollars in fines and
9 penalties. The Commission allegedly based this fine on one obtained by the Commission from the
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owners of the Property located at 22466 Pacific Coast Highway, Malibu, California.
15.

11

During all the discussions, my wife and I have always confirmed that the Alleged

12

Additional Development could be removed once the Conservancy commenced development of the
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Easement. However, we believe the Alleged Additional Development is allowed on the Property
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for liability and security reasons until such development commences.
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My wife and I have recently attempted to communicate with the architect that

developed the Property as well as the prior Property owner that oversaw the development.

17 Unfortunately, our attempts have confirmed both these persons died within the past few years.
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17.

Since purchasing the Property, my wife and I have never blocked the

19

Conservancy's access to the Easement. We understand the Conservancy requires access to the

20

Easement to engineer its plans to develop the Easement. Accordingly, whenever the Conservancy

21

requests access to the Easement, we provide access to the Easement or provide the Conservancy

22

with the ability to access the Easement itself. In fact, we have met with the Conservancy, the

23

Commission, and their representatives on multiple occasions over the past few years whenever

24

they have so requested. At no point have we ever attempted to revoke or block the Easement.

25
26
27
28
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I declare under penalty of pe1jury under the laws of the State of California that the
2 foregoing is true and correct.
Executed January~ 2016, at Los Angeles, California.

3
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NOT TO BE PUBLISHED IN THE OFFICIAL REPORTS
California Rules of Court, rule 8.1115(a), prohibits courts and parties from citing or relying on opinions not certified for
publication or ordered published, except as specified by rule 8.1115(b). This opinion has not been certified for publication
or ordered published for purposes of rule 8.1115.

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
SECOND APPELLATE DISTRICT
DIVISION ONE
LISETTE ACKERBERG, Individually and
as Trustee, etc.,
Plaintiff and Appellant,

B235351
(Los Angeles County
Super. Ct. No. BS122006)

v.
CALIFORNIA COASTAL
COMMISSION,
Defendant and Respondent;
STATE COASTAL CONSERVANCY,
Real Party in Interest and
Respondent.

APPEAL from a judgment of the Superior Court of Los Angeles County, James C.
Chalfant, Judge. Affirmed.
Law Office of David C. Codell, David C. Codell; Law Office of Diane R. Abbitt,
Diane R. Abbitt; Richards, Watson & Gershon and Steven H. Kaufman for Plaintiff and
Appellant.
Kamala D. Harris, Attorney General, John A. Saurenman, Senior Assistant
Attorney General, and Jamee Jordan Patterson, Supervising Deputy Attorney General, for
Defendant and Respondent and for Real Party in Interest and Respondent.
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An owner of beachfront real property in Malibu, California, dedicated two public
accessway easements on the property, one vertical and one lateral, as mitigation for
development permits under the California Coastal Act of 1976 (Coastal Act). (Pub.
Resources Code, §§ 30000–30900; all undesignated section references are to that code.)
Later, at a public hearing, the California Coastal Commission (Commission) issued an
administrative cease and desist order to remove development from the easements so they
could be opened and provide public access to the beach. Before the Commission, the
landowner argued that (1) the offer to dedicate the vertical easement was subject to an
unfulfilled condition precedent — a nearby publicly owned easement would be opened
first — and (2) the order was precluded by res judicata based on the judgment in a prior
lawsuit between the landowner and a nonprofit organization concerning the opening of
the vertical easement on the landowner’s property. The Commission rejected those
arguments and issued the cease and desist order in an effort to open the landowner’s
easements.
The landowner then filed this action, seeking a petition for a writ of administrative
mandate overturning the Commission’s cease and desist order. The trial court denied the
petition. The landowner appealed.
On appeal, the landowner points to the original permit findings to support the
argument that a prerequisite to opening the vertical easement renders the cease and desist
order invalid, claiming the Commission promised it would attempt to open a nearby
county-owned accessway easement before opening the accessway easement on the
landowner’s property. We disagree because there is no unsatisfied prerequisite; the
landowner’s argument confuses permit findings, which serve to facilitate review on
appeal by elucidating the Commission’s deliberative process, with terms and conditions,
which impose requirements on the coastal development permit agreement between the
landowner and the Commission to ensure that development complies with the Coastal
Act. The landowner also asserts that the Commission and the trial court should have
applied the 1986 local coastal program standards in reaching their respective decisions.
We disagree because the Commission and the trial court applied the proper standards,
2
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which were those in place at the time of enforcement given that the permit was to be
interpreted under the Coastal Act. The landowner contends that the cease and desist
order is not supported by substantial evidence. We disagree. Finally, the landowner
argues the judgment in the prior suit between the nonprofit organization and the
landowner precludes the cease and desist order. We disagree because public policy
would be undermined by applying res judicata in this case.
I
BACKGROUND
A.

The Coastal Act
The California Legislature implemented the goals of the federal Coastal Zone

Management Act (16 U.S.C. §§ 1451–1466) by enacting the Coastal Act in 1976, which
codifies the policy of maintaining public access to the ocean as set forth in article X,
section 4 of the California Constitution. Consistent with the principle that regulatory and
enforcement powers be separated, the Legislature divided authority under the Coastal Act
between two state agencies, the Commission, established under the Coastal Act, and the
State Coastal Conservancy (Conservancy), established under division 21 of the Public
Resources Code (§§ 31000–31410) (Conservancy Act). (See §§ 30300 [creating the
Commission], 31100 [establishing the Conservancy].)
The Commission administers the Coastal Act by approving local coastal programs
or acting as the reviewing body for coastal development permits in areas where no local
coastal program has been approved. (§ 30600, subd. (c).) The Commission may
condition its approval of coastal development permits on mitigation measures, including
offers to dedicate public coastal accessway easements (offers to dedicate), designed to
offset the impacts of development on public access to the coast. (§ 30212; see also
§ 30534.) Offers to dedicate are necessary because by law the Commission cannot hold
title to property; thus, permit applicants cannot transfer public accessway easements to
the Commission. (§§ 30330–30344.) The Coastal Act “provides for two kinds of access
[easements]: ‘vertical’ access, that is, access from the nearest public roadway to the sea;
and ‘lateral’ access, that is, access along the coast. [Citations.]” (Grupe v. California
3
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Coastal Com. (1985) 166 Cal.App.3d 148, 161; see also § 30212, subd. (a).) Vertical
easements enable public access from the public road to the ocean, while lateral easements
run parallel to the ocean and enable public beach access inland of the mean high-tide line.
The public cannot use a mitigation accessway easement unless a public or nonprofit
entity, approved by the Conservancy, accepts the offer to dedicate by way of a recorded
certificate of acceptance and acknowledgement, under which that “public agency or
private association agrees to accept responsibility for maintenance and liability of the
accessway.” (§ 30212, subd. (a).) Most offers to dedicate are irrevocable for a period of
21 years from the date of the offer.
Originally, the Legislature granted the Conservancy authority to acquire land and
directed it to secure public accessways, but did not mandate that the Conservancy accept
all offers to dedicate. (See § 31105, added by Stats. 1976, ch. 1441, § 1 [“conservancy is
authorized to acquire . . . real property”].) Subsequently, some offers to dedicate expired
when they were not accepted through recorded certificates of acceptance within the
period specified as the irrevocable period of the offers. In 2002, the Legislature amended
the Conservancy Act to require the Conservancy to accept every offer to dedicate that
would otherwise expire within 90 days. (§ 31402.2, added by Stats. 2002, ch. 518, § 4.)
The Legislature added language clarifying its intent: “In order to prevent the potential
loss of public accessways to and along the state’s coastline, it is in the best interest of the
state to accept all offers to dedicate real property that . . . have the potential to provide
access to . . . any beach, shoreline, or view area, or that provide a connection to other
easements or public properties providing this access.” (§ 31402.1, subd. (b)(1).)
Although the Conservancy must accept all easements to prevent expiration of the
offers to dedicate, it has some discretion in opening and managing easements. (See
§§ 30214 [legislative intent for implementing public access policies], 31402.2 [requiring
Conservancy to accept all accessway offers prior to expiration], 31404 [Conservancy is
not required to “open any area for public use when, in its estimation, the benefits of
public use would be outweighed by the costs of development and maintenance”].) The
Legislature granted the Conservancy discretion to act in the public interest so long as it
4

Exhibit 64
CCC-16-CD-03
CCC-16-AP-01
4 of 32

maintains public accessways. (Ibid.) Section 31402.3 of the Conservancy Act governs
the transfer of public access easements to nonprofit organizations. It provides the
Conservancy may “enter into agreements with . . . nonprofit organizations for the
development, management, or public use of the accessway . . . [and] . . . shall retain the
right to reclaim the easements . . . in the event that . . . the nonprofit organization . . .
violates the terms of the agreement.” (§ 31402.3, subd. (b).) Any nonprofit organization
seeking to accept an offer to dedicate must first submit a management plan to the
Conservancy outlining the nonprofit’s planned management and operation of the
easement. (§ 31402.3, subd. (c)(2), amended by Stats. 2003, ch. 337, § 3.) The
management plan must grant the Conservancy the right to reclaim or assign the interest to
another public agency or nonprofit organization “if the [C]onservancy and the
[C]ommission determine that the nonprofit organization is not managing or operating the
interest consistent with the management plan . . . .” (§ 31402.3, subd. (c)(3).)
B.

The Accessway Easements
In 1983, Ralph Trueblood, the prior owner of what is now the Ackerberg

property,1 applied for a coastal development permit to construct a bulkhead on the
property. The permit was approved subject to an offer to dedicate, irrevocable for
21 years, a lateral public accessway easement extending from the exterior toe of the
bulkhead to the mean high-tide line. In February 1984, Ackerberg purchased the
property subject to the offer to dedicate a lateral easement.
In 1984, Ackerberg applied to the Commission for a coastal development permit
to demolish a beachfront Malibu home and replace it with a home quadruple the size of
the existing home. In 1985, the Commission approved the permit subject to an offer to
dedicate a vertical public accessway easement through the property that would be
irrevocable for 21 years. At the permit hearing, Ackerberg proposed a condition be
1 Norman and

Lisette Ackerberg purchased the property in February 1984.
Subsequently, title has been held by Norman Ackerberg, Lisette Ackerberg, and the
Lisette Ackerberg Trust. To assist the reader, the name “Ackerberg” is used to represent
the titleholder at all times after February 1984.
5
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added to the permit that would “first require development of [a nearby county easement]
before the development of the Ackerberg [easement] accessway and in the event [the
county easement] is developed that the requirement for access on [Ackerberg’s property]
may be abandoned.” Ackerberg asserted the county easement should be opened before
her easement because the county easement would provide adequate public access to the
beach. The Commission did not approve the proposed amendment, although
Commission staff and the commissioners discussed a preference for opening publicly
owned easements prior to privately owned easements as a matter of policy, and the
Commission amended the permit findings to reflect that discussion.
The amended permit findings included a reference to the commissioners’
discussion of the proposed Malibu Local Coastal Plan, which had not yet been adopted.
The commissioners speculated that, if the plan were adopted, it could include provisions
to require that publicly owned easements be opened prior to privately owned easements.
The revised findings provided that “[t]he Commission believes as a matter of policy,
publically owned vertical accessways should be improved and opened to the public
before additional offers to dedicate vertical easements are opened,” but the “appropriate
vehicle for establishing the policy relative to the precise spacing of vertical accessways
and whether previously secured offers to dedicate vertical accessways can be
extinguished if another vertical accessway is improved and opened within 500 feet of the
subject property [is] the [land use plan].” The findings included additional qualifying
language providing that “[t]his position assumes that the publically owned accessway is
within 500 feet of the subject property, that it is equally suitable for public use based on
management and safety concerns, and that improvements to accomplish public use are
feasible. Once a public accessway has been improved and opened for public use, and a
suitable policy and mechanism has been developed and adopted to ensure that such
vertical accessway remains open and available for public use and assuming the
Commission has approved a policy that outstanding offers to dedicate additional vertical
access easements within 500 feet of an opened vertical accessway can then be
extinguished, staff will initiate actions to notify affected property owners that they can
6
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take steps to extinguish such offers to dedicate. As part of the Commission’s public
access program, procedures will be developed to implement this directive.” The findings
further stated that the easement termination might be accomplished in the future if a local
coastal program were adopted for the Malibu area, but noted that this was contingent on
the county staff recommendations being approved by both the Los Angeles County Board
of Supervisors and the Commission. The Ackerberg permit was issued at the
Commission meeting in January of 1985; the Malibu Local Coastal Program Land Use
Plan was certified on December 11, 1986. The Malibu Local Coastal Program Land Use
Plan contained a provision that future offers to dedicate would not be required if the
county determined that adequate access existed nearby and provided for the abandoning
of existing offers to dedicate on the condition that adequate alternative access was
already opened to the public. (See Malibu Local Coastal Program Land Use Plan
(Dec. 11, 1986) § 4.1.2, Vertical Access, P51 <http://planning.lacounty.gov/view/
malibu_local_ coastal_plan> [as of Aug. 22, 2012].)
In 2003, Access for All, a nonprofit organization, contracted to manage the
Ackerberg vertical easement in exchange for funding from the Conservancy. Access for
All recorded a certificate of acceptance and acknowledgement on December 17, 2003,
within the 21-year period provided for in the recorded offer to dedicate the easement.
The recorded acceptance included the following language: “It is the intention of the
California Coastal Commission . . . and Access for All to ensure that the purposes, terms
and conditions of the Offer to Dedicate be carried out within a framework established by
and among the Commission, Access for All and the State Coastal Conservancy . . . in
order to implement the Commission’s Coastal Access Program pursuant to the California
Coastal Act of 1976 . . . . [¶] . . . [¶] [A]cceptance of the offer is subject to a covenant
that runs with the land, providing that any offeree to accept the easement may not
abandon it but must instead offer the easement to other public agencies or private
associations acceptable to the Executive Director of the Commission . . . . [¶] . . . [¶]
[T]he easement will be transferred to another qualified entity or to the Conservancy in the
event that Access for All ceases to exist or is otherwise unable to carry out its
7
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responsibilities as Grantee, as set forth in a management plan approved by the Executive
Director of the Commission . . . [¶] [and] on the condition that should Access for All
cease to exist or fail to carry out its responsibilities as Grantee to manage the easement
for the purpose of allowing public pedestrian access to the shoreline, then all of Access
for All’s right, title and interest in the easement shall vest in the State of California . . . .
The responsibilities of Access for All to manage the easement shall be those set forth in
the Management Plan dated July 28, 2003, and maintained in the offices of the
Commission and the Conservancy . . . .” (Italics added.)
1.

The Management Plan

Access for All, the Commission, and the Conservancy signed the public vertical
access easement management plan (management plan) for the purpose of providing
“public pedestrian access to Carbon Beach.” The parties thereby agreed that the
easement would be developed in two phases. During the first phase, Access for All
would hire a surveyor to locate the boundaries of the easement and identify
encroachments . . . .” Access for All would then “submit the information to the Coastal
Commission staff for review and action.” The management plan specified that the wall
along Pacific Coast Highway, two eucalyptus trees, and a large generator box appeared to
be encroaching on the easement. During the second development phase, Access for All
was to work with Ackerberg to determine the best means of delineating the public
accessway, either with “a short side yard fence or marking on the existing pavement.”
But “prior to placement of any improvements on the site,” Access for All was to submit
design plans to both the Commission and the Conservancy “for review and approval and
subsequent amendment to this management plan.” The management plan could be
amended only with written approval of the Commission, the Conservancy, and Access for
All. The management plan included details about the hours the access gates would be
unlocked, the frequency of trash pickup, and the number and content of signs to be placed
at the easement. Additionally, Access for All agreed to submit a report to the
Commission and the Conservancy every year on February 1, in which it would outline
“efforts to open the vertical easement area,” the “estimate[d] number of users,” and “any
8
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concerns raised regarding the public use [of the easement] and efforts to address those
concerns.”
2.

Enforcement Proceedings

After Access for All accepted the easement, Ackerberg’s attorneys persistently
sought an alternative to opening the easement. Ackerberg took the position with
Commission enforcement staff that her offer to dedicate was contingent on the
Commission’s alleged promise that it would attempt to open the county easement before
opening her easement and that her easement could be terminated because the county
easement would provide adequate alternative access. On December 13, 2005, the
Commission notified Ackerberg’s attorney that all encroachments in the vertical
easement had to be removed, including the portion of the riprap in the lateral easement.
The development encroaching in the easement was described as “rock riprap, a 9-ft high
wall, a concrete slab and generator, and a fence, railing, planter, light posts, and
landscaping in the area of the property covered by the public access easements . . . which
were established pursuant to Commission-issued Coastal Development Permit Nos. 5-83360 and 5-84-754.”
In 2007, after repeatedly communicating that the vertical easement on Ackerberg’s
property had to be opened, the Commission commenced administrative enforcement
proceedings under section 30810 of the Coastal Act by sending notice to Ackerberg. But
the Court of Appeal stayed enforcement proceedings pending the outcome of litigation
commenced by Ackerberg’s neighbor in 2006 involving the Ackerberg easement. The
Commission prevailed in that litigation. Later, the Court of Appeal affirmed the
judgment in favor of the Commission. (Roth v. California Coastal Com. (Apr. 23, 2008,
B195748, B200099) [nonpub. opn.].) The Commission renewed its enforcement efforts
by scheduling an administrative hearing for December 2008. The hearing was postponed
at Ackerberg’s request.
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3.

The Access for All Lawsuit and Settlement Agreement

On January 6, 2009, notwithstanding the detailed terms of the management plan
stating that Access for All was to seek approval from the Commission and the
Conservancy at regular intervals during the development process, Access for All
commenced a suit against Ackerberg to open the easement. (Access for All v. Lisette
Ackerberg Trust (Super. Ct. L.A. County, 2009, No. BC405058) (Access for All lawsuit).)
In response, Commission staff did not order Access for All to withdraw the suit under the
terms of the management plan agreement. Instead, Commission staff met with
Commission counsel, then informed Access for All that the Commission could not
“provide legal advice on the matter, [but] there are a few ways in which filing suit prior
to a hearing may [a]ffect the outcome of our administrative proceedings. First, filing suit
may cause the court to place a stay on any administrative proceedings . . . . In addition it
may be beneficial to have an administrative record for the courts to review instead of
them reviewing the facts of the case de novo.” Commission staff communicated with
Ackerberg’s attorney throughout this period. Ackerberg’s attorney emailed a meeting
request to Commission executives on April 13, 2009, because Access for All had
informed Ackerberg that it could not proceed further with “any course of action other
than what it ha[d] already taken with regard to the Ackerberg accessway” without
approval from the Commission and the Conservancy. The executive director of the
Commission, Peter Douglas, agreed to meet with Ackerberg’s attorney, but sent her an
email, explaining, “[W]e have made our position very clear on many previous occasions
. . . . There is a major public asset and value at stake here . . . . I do not see any basis for
giving away or abandoning such a precious public resource . . . .” On May 21, 2009,
Douglas emailed a third party regarding the Ackerberg easement, stating, “To my
knowledge Access for All wants to open this access way and does not think eliminating it
is something they support. Even if they did, we will not.”
The Commission rescheduled the administrative enforcement hearing for June 10,
2009. On May 29, 2009, Commission staff postponed the hearing and scheduled a
meeting for June 5, 2009, with Ackerberg’s attorney because Commission staff were
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“attempting to resolve this matter amicably.” On June 3, 2009, Ackerberg’s attorney sent
Commission staff an email stating that counsel representing Access for All would join
them at the June 5 meeting because, “[a]s you are aware Access for All brought an
enforcement action against Mrs. Ackerberg in LA Superior Court this last January.” (See
Access for All lawsuit, supra, BC405058.) Commission staff responded that counsel for
Access for All should not attend the meeting.
On June 19, 2009, the superior court in the Access for All lawsuit, supra,
No. BC405058, approved a settlement agreement between Access for All and Ackerberg
(Ackerberg Trust Settlement). The Ackerberg Trust Settlement provided that Ackerberg
would pay $10,500 of Access for All’s attorney fees in the Access for All lawsuit; Access
for All would commence a lawsuit against Los Angeles County to open the county
easement; Ackerberg would fully fund the lawsuit against Los Angeles County; and
Ackerberg’s attorney would serve as lead counsel in the suit against Los Angeles County.
The Ackerberg Trust Settlement also provided that, if the lawsuit were successful,
Ackerberg would pay to improve and open the county accessway; Access for All and
Ackerberg would jointly seek Commission approval to terminate the Ackerberg
easement; and Ackerberg would pay $250,000 for maintenance, management, and
enforcement of the county easement if her easement were terminated. The $250,000
payment would be split between the Conservancy and Access for All unless the
Conservancy did not “wish to accept the funds,” in which case the full amount would be
paid to Access for All as maintenance costs for 10 years for the county easement. If the
lawsuit were not successful, Ackerberg and Access for All would jointly apply to the
Commission to amend the management plan to include security measures at Ackerberg’s
expense and then open the Ackerberg easement within 90 days.
On July 6, 2009, Douglas exchanged emails with Steve Hoye, the executive
director of Access for All. Douglas expressed surprise at learning that Access for All had
entered into a settlement agreement with Ackerberg and noted that neither Access for All
nor Ackerberg had mentioned the possible settlement in recent meetings with
Commission staff. In his second email, Douglas informed Hoye that he saw “the
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$125,000 offer to the Commission as a bribe to acquiesce in giving up a public right that
we will reject AS WE HAVE EVERY TIME SUCH AN OFFER HAS BEEN MADE IN
THE PAST under similar circumstances . . . .”
4.

The Cease and Desist Order

On July 8, 2009, the Commission held its rescheduled administrative hearing and
issued a cease and desist order that directed Ackerberg to “[r]emove all unpermitted
development located within the lateral and vertical public access easements on the
property according to the provisions of this Order.” At the hearing, Ackerberg argued
that the Commission’s actions were barred under the doctrine of res judicata by the
Ackerberg Trust Settlement in the Access for All lawsuit, supra, No. BC405058. In
determining to issue the cease and desist order, the Commission referred to the Malibu
Local Coastal Program, which was adopted in 2002 under the Coastal Act. (See
§ 30600.5.) The 2002 Malibu Local Coastal Program explicitly forbade abandoning any
public access easements.
Ackerberg initiated the present action against the Commission, filing a petition for
a writ of administrative mandate (see Code Civ. Proc., § 1094.5) and arguing that the
cease and desist order was not supported by substantial evidence; the Commission erred
by citing the public access provisions from the current local coastal program, namely, the
2002 Malibu Local Coastal Program, in its decision; and the cease and desist order was
barred under the doctrine of res judicata. The trial court denied Ackerberg’s petition for a
writ of administrative mandate, determining that Access for All did not act in the public
interest by settling the lawsuit and that the Commission and the Conservancy were not in
privity with Access for All, thereby precluding the application of res judicata. The trial
court determined that the Commission’s order was supported by substantial evidence and
was not premature because authorization to “use” the easement area did not include
authorization to erect structures on the easement without first obtaining permits. In
reaching its decision, the trial court referenced standards from the 2002 Malibu Local
Coastal Program as applicable to the cease and desist order.
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Ackerberg appealed from the trial court’s denial of her petition for a writ of
administrative mandate.
II
DISCUSSION
On appeal, Ackerberg points to the original permit findings to support the
argument that a prerequisite to opening the vertical easement renders the cease and desist
order invalid, claiming the Commission promised it would attempt to open a nearby
county-owned accessway easement before opening the accessway easement on the
Ackerberg property. We disagree because there is no unsatisfied prerequisite;
Ackerberg’s argument confuses permit findings, which serve to facilitate review on
appeal by elucidating the Commission’s deliberative process, with terms and conditions,
which impose requirements on the coastal development permit agreement between
Ackerberg and the Commission to ensure that development complies with the Coastal
Act. Ackerberg also asserts that the Commission and the trial court should have applied
the 1986 local coastal program standards in reaching their respective decisions. We
disagree because the Commission and the trial court applied the proper standards, which
were those in place at the time of enforcement. Ackerberg contends that the cease and
desist order is not supported by substantial evidence. We disagree. Finally, Ackerberg
argues that the judgment in the Access for All lawsuit and the Ackerberg Trust Settlement
preclude the cease and desist order under the doctrine of res judicata. We disagree
because applying res judicata in this case would contravene public policy. Accordingly,
we affirm the trial court’s denial of Ackerberg’s petition for a writ of administrative
mandate.
A.

Standard of Review
Under Public Resources Code section 30801, an “aggrieved person” secures

judicial review of a Commission action by filing a petition for a writ of mandate pursuant
to Code of Civil Procedure section 1094.5. “‘The inquiry in such a case shall extend to
the questions of whether the [Commission] has proceeded without, or in excess of
jurisdiction; whether there was a fair trial; and whether there was any prejudicial abuse of
13
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discretion. Abuse of discretion is established if the [Commission] has not proceeded in
the manner required by law, the order or decision is not supported by the findings, or the
findings are not supported by the evidence.’ (Id., § 1094.5, subd. (b).)” (La Costa Beach
Homeowners’ Assn. v. California Coastal Com. (2002) 101 Cal.App.4th 804, 814.) In
reviewing the agency’s decision, a court “‘“must consider all relevant evidence, . . . a task
which involves some weighing to fairly estimate the worth of the evidence. [Citation.]”
[Citations.] That limited weighing is not an independent review where the court
substitutes its own findings or inferences for the agency’s. [Citation.] ‘It is for the
agency to weigh the preponderance of conflicting evidence [citation]. Courts may
reverse an agency’s decision only if, based on the evidence before the agency, a
reasonable person could not reach the conclusion reached by the agency.’ [Citation.]”
[Citation.]’” (Ibid.)
“‘“‘“[I]n an administrative mandamus action where no limited trial de novo is
authorized by law, the trial and appellate courts occupy in essence identical positions
with regard to the administrative record, exercising the appellate function of determining
whether the record is free from legal error. [Citations.]” [Citation.] Thus, the
conclusions of the superior court, and its disposition of the issues in this case, are not
conclusive on appeal. [Citation.]’ [Citation.]” [Citation.]’ [Citation.]” (La Costa Beach
Homeowners’ Assn. v. California Coastal Com., supra, 101 Cal.App.4th at pp. 814–815.)
B.

Terms and Conditions of the Vertical Easement
Ackerberg contends that the Commission erred in issuing the cease and desist

order because it ignored the Commission’s 1985 promise that it would attempt to open
the nearby county-owned easement prior to opening Ackerberg’s easement. We disagree
because Ackerberg’s argument is based on the faulty assumption that permit findings are
tantamount to permit terms and conditions. Simply put, the Commission did not promise
to open the county-owned easement prior to opening Ackerberg’s easement.
“‘A contract may validly include the provisions of a document not physically a
part of the basic contract. . . . “It is, of course, the law that the parties may incorporate by
reference into their contract the terms of some other document. [Citations.] But each
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case must turn on its facts. [Citation.]”’” (Troyk v. Farmers Group, Inc. (2009) 171
Cal.App.4th 1305, 1331.) The contractual agreement between Ackerberg and the
Commission, coastal development permit No. 5-84-754, was attached to the recorded
offer to dedicate the vertical easement. The coastal development permit and the offer to
dedicate both incorporated terms that required those agreements to be construed in
compliance with the Coastal Act, including its public access provisions and management
plan requirements. (See §§ 31400 [declaring legislative policy of guaranteeing public
access to coastal resources and noting the Conservancy’s principal role in accessway
implementation], 31402.3, subd. (c)(2) [requiring management plans].) Accordingly, we
look to the permit, the offer to dedicate, the transcript of the public hearing, and the
management plan in evaluating the agreement between Ackerberg and the Commission.
Ackerberg cites principles of contract interpretation to support the argument that
findings included in the 1985 permit are binding terms of the contract between Ackerberg
and the Commission that should be construed against the Commission. Ackerberg states
that as reasonably construed, and relied on, the findings guarantee that the vertical
easement would be terminated either when the county easement was opened or when the
offer to dedicate expired. This argument fails for three reasons: It ignores the purpose of
findings under the Coastal Act, thereby confusing findings with terms and conditions; it
does not account for the policies underlying the Coastal Act, including limitations on the
Commission’s approval authority; and it requires a narrow reading of the findings rather
than reading the permit and the findings as a whole.
“The purpose of requiring written findings [under the Coastal Act] is to record the
grounds on which the decision of the Commission rests and thus render its legality
reasonably and conveniently reviewable on appeal. [Citations.] Without appropriate
written findings, the trial court cannot properly perform its function in a proceeding for
administrative mandate and determine whether the agency’s decision is supported by its
findings and its findings are supported by the evidence. [Citation.]” (McAllister v.
California Coastal Com. (2008) 169 Cal.App.4th 912, 941.) The Commission uses
written findings to elucidate its reasoning for the purpose of enabling judicial review
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under Code of Civil Procedure section 1094.5 and Public Resources Code section 30801.
(See also Cal. Code Regs., tit. 14, § 13057 [requiring staff reports to the Commission
contain “specific findings, including a statement of facts, analysis, and legal conclusions
as to whether the proposed development conforms to the requirements of the Coastal
Act”].) Courts review the Commission’s findings to determine whether the
Commission’s decision complies with the Coastal Act. (See Pub. Resources Code,
§ 30604, subds. (a)–(c); Cal. Code Regs., tit. 14, § 13096, subd. (a).) In contrast to
findings, terms and conditions impose requirements on the permit “in order to ensure that
such development or action will be in accordance with the provisions of [the Coastal
Act].” (Pub. Resources Code, § 30607.) While findings, terms, and conditions all relate
to compliance with the Coastal Act, they differ in that findings explain the reasoning
underlying the Commission’s decision that a given permit complies with the Coastal Act
at the time the decision is rendered, while terms and conditions operate to constrain or
limit a specific development project at the time of formation and into the future.
On January 24, 1985, at a public hearing, the Commission approved Ackerberg’s
coastal development permit, but the Commission decided not to approve a special
condition, proposed by Ackerberg, that would limit the required offer to dedicate by
requiring that the Commission attempt to open the nearby county-owned easement, and if
opened, the Ackerberg easement would terminate if termination were possible under a
not-yet-approved local coastal plan. Rather, the Commission approved the permit with
revised findings reflecting the discussion during the hearing. Both the face of the permit
and the findings attached to the offer to dedicate specifically included language that the
permit would not be approved without the offer to dedicate. During the hearing,
Commission staff advised the commissioners that a preference for opening publicly
owned easements “is a policy question that . . . is appropriate for the [land use plan], and
could be incorporated . . . in the finding, as a policy that [the Commission has] taken, as
opposed to a condition. And then . . . the message [gets] across to the county . . . .
[¶] [T]hat would be a better way to get [the Commission’s] point across.” Just prior to
the Commission’s vote on the coastal development permit, Commission Chair Nutter
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discussed the proposed amended findings. Commissioner McMurray responded and
asked Chair Nutter whether the findings, like Ackerberg’s proposed amendment, would
dictate that “if the public access point was improved, then no other access points within
500 feet are required,” adding, “I think we should vote on that.” Chair Nutter clarified
his proposed amended findings prior to moving for a vote by responding, “No, what I am
suggesting is, that what we have before us, at this point in time, is a permit application.
We don’t have the county before us. We have no ability —obviously, at this point — to
open any accessway. [¶] What we have got is a permit application, with some policy
considerations that we have been struggling with for a good long while, and I think it is
appropriate to reflect that in the findings. [¶] . . . The main motion is per staff, with the
understanding that we will have revised findings for our consideration.” Without further
discussion, the Commission then voted to approve the permit application with the revised
findings.
We conclude that the findings did not create an additional condition of the permit
and thus did not require the Commission to open the county easement before opening the
Ackerberg easement. Rather, the findings reflected the Commission’s reasoning process
at the time it approved Ackerberg’s coastal development permit. The Commission
demonstrated its compliance with the Coastal Act in its findings by requiring Ackerberg
to dedicate the easement in exchange for the permit and clarified its reasoning process in
responding to Ackerberg’s proposed amendment by including language that the
termination might be accomplished but only if the recommendations drafted by the Los
Angeles County staff working on completing the Malibu Local Coastal Plan were
approved (by both Los Angeles County and the Commission) and enacted through a
future local coastal plan. While the 1986 land use plan contained a provision that future
offers to dedicate would not be required if the county determined that adequate access
existed nearby, it did not contain a provision requiring that existing offers to dedicate be
abandoned. To the contrary, it provided that existing offers to dedicate should be
accepted and opened before new offers to dedicate were required in the same area. (See
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Malibu Local Coastal Program Land Use Plan, supra, <http://planning.lacounty.gov/
view/malibu_local_coastal_plan> [as of Aug. 22, 2012].)
The findings merely discuss a possible future policy and did not constitute a
condition when the instrument was read as a whole. While findings referenced by
Ackerberg include language that “[t]he Commission believes as a matter of policy,
publically owned vertical accessways should be improved and opened to the public
before additional offers to dedicate vertical easements are opened,” the findings go on to
qualify this statement, noting that the Commission does not implement policy changes
through individual permit applications which apply to a single property because broad
policy decisions are implemented through local land use plans which apply to the entire
community.
Ackerberg references the commissioners’ discussion to support her argument that
the permit findings operated as conditions on her offer to dedicate the easement. This
interpretation fails to account for the entire record. The statements of the commissioners,
when read together with the recorded offer to dedicate, illuminate the meaning behind the
policy decision espoused by the Commission. The commissioners acknowledged that
they could not force Los Angeles County to open its nearby easement, but wanted to call
attention to the need to open the easement. The commissioners and Commission staff
discussed, in language almost identical to the language in the revised findings, that the
Commission would not enact broad policy changes in an individual coastal development
permit, but that broad policy changes were the purview of a local coastal program. Thus,
the Commission’s findings do not operate as conditions on Ackerberg’s permit because
the Commission did not adopt any broad policy change at that time.
Assuming the Commission’s findings could be construed to mean that the
Commission guaranteed the future termination of Ackerberg’s easement, such a
guarantee would violate the Coastal Act. The Legislature sought to encourage local
government regulation by enabling municipalities to implement Coastal Act regulations
through their own local coastal programs. “The Legislature left wide discretion to local
governments to formulate land use plans for the coastal zone and it also left wide
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discretion to local governments to determine how to implement certified [local coastal
programs].” (Yost v. Thomas (1984) 36 Cal.3d 561, 574.) A land use plan is one
component of a local coastal program. A local coastal program is tailored to the unique
needs of the local community and must “meet the requirements of, and implement the
provisions and policies of, [the Coastal Act] at the local level.” (§ 30108.6.)
The proposed land use plan that would have covered the Ackerberg property in
1986 was written and adopted by Los Angeles County, the local municipality responsible
for adopting a local coastal program at that time. The Commission could only have
guaranteed that the future land use plan would contain policies enabling termination of
the vertical easement if the Commission used its review authority to reject any local
coastal program that did not enact the easement termination policy — an action which
would violate the Coastal Act. “‘[T]he Commission in approving or disapproving [a
local coastal program] does not create or originate any land use rules and regulations. It
can approve or disapprove but it cannot itself draft any part of the coastal plan.’” (Yost,
supra, 36 Cal.3d at p. 572, italics added.) “Section 30500, subdivision (c) provides, in
relevant part: ‘The precise content of each local coastal program shall be determined by
the local government, consistent with Section 30501, in full consultation with the
Commission and with full public participation.’ Pursuant to section 30512, the
Commission’s review of a land use plan is limited to a determination as to whether the
land use plan conforms to the . . . Coastal Act [and], in making its review, section
30512.2, subdivision (a) provides that ‘the commission is not authorized by any provision
of this division to diminish or abridge the authority of a local government to adopt and
establish, by ordinance, the precise content of its land use plan.’” (Douda v. California
Coastal Com. (2008) 159 Cal.App.4th 1181, 1198.) Accordingly, Ackerberg could not
have reasonably relied on the findings as a promise to open the county-owned easement
before opening the vertical easement on her property.
C.

Application of Local Coastal Program
Ackerberg argues that the Commission and the trial court erred because they

applied the 2002 policies to interpret both Ackerberg’s offer to dedicate and Ackerberg’s
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coastal development permit. Ackerberg asserts that the 2002 policies do not expressly
authorize their retroactive application, and, therefore, they should not apply to the 1985
permit. Ackerberg implies that the 2002 policies should also not apply to the 1983
bulkhead permit. For reasons we shall explain, we disagree.
The California Coastal Act of 1976 encourages local agencies to enact their own
local coastal programs and to then issue local coastal development permits. (§§ 30004,
30500.) Land use plans are one component of a local coastal program. (§ 30108.6; see
also § 30108.5.) On December 11, 1986, the Commission certified Los Angeles
County’s land use plan for the unincorporated Malibu area (portions of Malibu that were
under the county’s jurisdiction because they had not been incorporated by the City of
Malibu) as a part of the county’s proposed local coastal program. The remainder of the
proposed program was never adopted. Instead, in 2002, after the Ackerberg property had
been incorporated into the City of Malibu, the city adopted a new local coastal program
that applied to the Ackerberg property. The 2002 Malibu Local Coastal Program policies
include standards for vertical easement spacing and the policy of opening as many public
accessways as possible. (See Malibu Local Coastal Program Land Use Plan, supra,
<http://planning.lacounty.gov/view/malibu_local_coastal_plan> [as of Aug. 22, 2012].)
“‘[W]hen an instrument provides that it shall be enforced according either to the
law generally or to the terms of a particular . . . statute, the provision must be interpreted
as meaning the law or the statute in the form in which it exists at the time of such
enforcement.’ [Citations.]” (City of Torrance v. Workers’ Comp. Appeals Bd. (1982)
32 Cal.3d 371, 379.) The Coastal Act governs enforcement of Ackerberg’s recorded
offer to dedicate and the accompanying coastal development permit because both
documents include language that they are subject to the Coastal Act. Further, both
documents directly reference and quote the Coastal Act extensively. The permit included
a standard condition, labeled “interpretation,” which specified that “[a]ny questions of
intent or interpretation of any condition will be resolved by the Executive Director of the
Commission.”
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In issuing the cease and desist order, the Commission was enforcing the 2002
Malibu Local Coastal Program, the law in effect at the time it issued the order. Under the
Coastal Act, all new development in the coastal zone must be authorized under a coastal
development permit. (§ 30600, subd. (a).) When it issued the cease and desist order, the
Commission found that there were no coastal development permits issued for the
development in the Ackerberg easements, but the easements were nevertheless developed
with “rock riprap, a 9-ft high wall, a concrete slab and generator, and a fence, railing,
planter, light posts, and landscaping.” The Commission found that the development was
not included in the 1983 permit, nor was it included in the 1985 permit. Finding that the
development had been added without the necessary coastal development permit(s), the
Commission applied the 2002 Local Coastal Program standards to its evaluation of the
unpermitted structures in the easement accessways. When development occurs in
violation of the Coastal Act, the law applicable to enforcement of the act is the law then
in force. Neither the law in effect at the time the unpermitted development commences
nor the law in effect at the time an offer to dedicate an easement is recorded applies, even
when the easement offer is for the same property as the development. In sum, when the
Commission issued the cease and desist order, it was acting as required under the Coastal
Act to accomplish the opening of an easement accessway to the public.
Ackerberg relies on Strauss v. Horton (2009) 46 Cal.4th 364 (Strauss) for the
proposition that retroactive application of a statute requires either a clear statement of
retroactive intent or very clear extrinsic evidence of such intent. (See id. at p. 470.)
Ackerberg’s reliance on Strauss and similar cases is misplaced. Strauss addressed the
retroactive application of Proposition 8, a voter-approved measure that prohibited samesex marriage in California effective November 5, 2008. (Strauss, at p. 385.) Interveners
in Strauss argued that California should not recognize same-sex marriages that occurred
prior to the enactment of Proposition 8, reasoning that refusal to recognize same-sex
marriages, as opposed to revoking past marriage licenses, would not involve retroactive
application of Proposition 8. (Strauss, at pp. 471–472.) The court held that “[w]ere
Proposition 8 to be applied to invalidate or to deny recognition to marriages performed
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prior to November 5, 2008, rendering such marriages ineffective in the future, such action
would take away or impair vested rights acquired under the prior state of the law and
would constitute a retroactive application of the measure.” (Strauss, at p. 472.) The
court explained, “‘[A] . . . retrospective law “‘is one which affects rights, obligations,
acts, transactions and conditions which are performed or exist prior to the adoption of the
statute.’” [Citations.] . . . “‘[E]very statute, which takes away or impairs vested rights
acquired under existing laws, or creates a new obligation, imposes a new duty, or attaches
a new disability, in respect to transactions or considerations already past, must be
deemed retrospective.’”’” (Id. at pp. 471–472, italics added.)
Ackerberg’s analogy to Strauss relies on two faulty assumptions. First, Strauss
dealt with executed marital “contracts”; the married, same-sex couples had accepted the
state’s offer of the right to marry, entered into a contractual relationship, and reasonably
relied on the state’s promise to honor their marriages. (See Strauss, supra, 46 Cal.4th at
pp. 472–474.) In contrast, Ackerberg’s offer to dedicate a public easement was
analogous to an option contract that the Commission had explicitly accepted by recording
an acceptance certificate. Ackerberg’s offer to dedicate the easement was irrevocable for
21 years and was recorded in exchange for the coastal development permit for her home.
“‘An irrevocable option is a contract, made for consideration, to keep an offer open for a
prescribed period’ [citation].” (Erich v. Granoff (1980) 109 Cal.App.3d 920, 927–928;
City of Orange v. San Diego County Employees Retirement Assn. (2002) 103 Cal.App.4th
45, 51–52.) The Commission reasonably relied on Ackerberg’s offer when it allowed
Ackerberg to build a large beachfront home, thereby impacting public coastal access.
Second, the argument assumes Ackerberg had a vested right to have the offer of an
easement terminated. That assumption is incorrect. Ackerberg’s vested rights were
included in the plain language of the 1983 and 1985 offers to dedicate; those rights were
limited to the right to quadruple the size of the existing home and add other
improvements to the property consistent with the approved plans in 1985 and to maintain
the 1983 bulkhead. Two offers to dedicate public access easements across the property
were offered in exchange for those rights, and the offers specified that they were to
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remain irrevocable for 21 years. Ackerberg’s rights to maintain the development on her
property, as depicted in the plans submitted for the 1983 and 1985 coastal development
permits, were not impaired by the issuance of the cease and desist order. The cease and
desist order requires Ackerberg to remove development that was added without the
requisite permits in the public accessways and to bring the property into compliance with
its depiction in the plans submitted for the 1983 and 1985 permits. It follows that
Ackerberg’s vested rights — to build a larger home and to maintain the bulkhead — were
not affected by the cease and desist order.
Additionally, Ackerberg’s argument fails on its own terms. Even assuming the
cease and desist order should be evaluated under standards in place at either the time
Ackerberg’s permit was originally approved in January of 1985 or the offer to dedicate
was recorded on April 4, 1985, Ackerberg advocates applying the Los Angeles County
land use policies adopted in December 1986. Ackerberg attempts to justify the
application of those standards, which were enacted nearly two years after the 1985 permit
was approved and the offer to dedicate was recorded, by arguing that she believed the
standards adopted in December 1986 governed the permit agreement and thus justifiably
decided to “avoid challenging the Commission’s actions in requiring the opening of the
easement — a challenge that almost certainly would have [succeeded as] . . . an
unconstitutional taking without compensation . . . .” But “[t]here cannot be written into
the contract of the parties by implication the provision that it shall be subject to the terms
of statutes to become effective at a future date.” (Loeb v. Christie Hotel Corp. (1936) 16
Cal.App.2d 299, 300–301.) This argument mirrors Ackerberg’s contention that the
permit findings operate as conditions and therefore runs into the same problems as her
assertion that the 1985 permit was intended to require opening the county easement
before opening the Ackerberg easement. Both arguments fail to account for the
Commission’s limited authority under the Coastal Act (see § 30512.2, subd. (a)) and the
need to interpret the permit and the offer to dedicate reasonably according to the plain
language of the documents (see Fireman’s Fund Ins. Co. v. Superior Court (1997) 65
Cal.App.4th 1205, 1212–1213). Section 30512.2, subdivision (a) provides: “The
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commission’s review of a land use plan shall be limited to its administrative
determination that the land use plan submitted by the local government does, or does not,
conform with the requirements of Chapter 3 (commencing with Section 30200). In
making this review, the commission is not authorized by any provision of this division to
diminish or abridge the authority of a local government to adopt and establish, by
ordinance, the precise content of its land use plan.”
Ackerberg contends that she relied on the commissioners’ statements at the 1985
meeting, which were reflected in the permit findings, to guarantee a future right to
terminate the easement. We disagree because Ackerberg’s reliance on a finding that
would contradict the purpose of mitigation measures under the Coastal Act would be
unreasonable. (See Feduniak v. California Coastal Com. (2007) 148 Cal.App.4th 1346,
1369 [finding property owners could not have reasonably believed that the Commission
intended to abandon an easement by failing to enforce it for 18 years].) During the
January 24, 1985 public hearing, the Commission discussed the forthcoming local coastal
program and the need for hearings and findings related to the local coastal program
before it could return to the Commission for approval. (See §§ 30503, 30510.) While the
revised findings for the Ackerberg coastal development permit referred to a
recommendation made by the Los Angeles County land use planning staff, allowing a
mere recommendation to govern the interpretation of the coastal development permit here
is not reasonable. Staff recommendations serve to provide background information to the
public at public hearings and local elected officials who must decide the contents of the
proposed local coastal program prior to submitting the proposed program to the
Commission for its approval or denial. The Los Angeles County Board of Supervisors,
the local approving authority, did not approve the Malibu land use policies until
October 7, 1986. (See Malibu Local Coastal Program Land Use Plan, supra,
<http://planning.lacounty.gov/view/malibu_local_coastal_plan> [as of Aug. 22, 2012].)
The correct vehicle for implementing the access policies that Ackerberg sought
would have been through public participation in the local coastal program adoption
process. Finally, as noted in the permit, “the Commission found that but for the
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imposition of the . . . condition [requiring an irrevocable offer to dedicate a vertical
public accessway easement], the proposed development could not be found consistent
with the public access policies of Section[s] 30210 through 30212 of the California
Coastal Act of 1976 and that therefore in the absence of such a condition, a permit could
not have been granted.”
D.

Substantial Evidence Supported the Cease and Desist Order
Arkerberg’s final argument in her opening brief is captioned, “Questions

Involving the Purportedly Unpermitted Development Are Mere Pretexts for the
Commission’s Core Goal of Opening the Easement.” In that section Ackerberg states
that “the removal of this purportedly unpermitted development is not truly at issue here”
because “there is no reason to remove allegedly unpermitted development at all unless
the easement itself is opened.” But Ackerberg’s contention that the easement cannot be
opened is based on her arguments that we have already rejected.
Nevertheless, Ackerberg further argues that the Commission’s finding that the
development was unpermitted is not supported by the record. She devotes nine lines of
her opening brief to this argument, citing plans, photographs, and a staff report which she
claims proves her point. We have examined those items in light of the entire record and
the statutory requirements under the Coastal Act and the Conservancy Act, and we
conclude that Ackerberg has failed to demonstrate that the Commission’s findings were
not supported by substantial evidence.
“‘Substantial evidence’ is evidence of ponderable legal significance, evidence that
is reasonable, credible and of solid value. [Citations.]” (Roddenberry v. Roddenberry
(1996) 44 Cal.App.4th 634, 651.) “The ultimate test is whether it is reasonable for a trier
of fact to make the ruling in question in light of the whole record. [Citation.]” (Id. at
p. 652.) Development in the coastal zone always requires a coastal development permit
subject to the requirements of the Coastal Act. (See §§ 30600, 30820; Cal. Code Regs.,
tit. 14, § 13052.)
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Ackerberg forfeited the defense that the development predated the Coastal Act by
not seeking a vested rights ruling under section 30608 of the Coastal Act. (See Cal. Code
Regs., tit. 14, § 13200.)
Ackerberg further contends that the Commission permitted the development in the
vertical easement at the 1985 hearing, when Commission staff told Ackerberg she could
“use” the easement unless or until the easement was accepted and opened to the public.
In reaching its determination to issue the cease and desist order, the Commission
reviewed evidence from its enforcement staff and Ackerberg and heard from both sides.
Evidence submitted to the Commission and in the administrative record included plans,
photographs, and staff reports. The 1985 coastal development permit application
describes the project as “[d]emolition of existing single family dwelling . . . and concrete
block wall along street property line.” The plans associated with the 1985 permit depict
the proposed and existing structures on the property but do not depict the block wall at
the street line nor the generator Ackerberg placed on the easement. The Commission
could reasonably find, based on the 1985 permit description and plans, that the wall and
other development in the easement were unpermitted. Similarly, the 1983 bulkhead
permit plans include a depiction of a “typical section” of the bulkhead in which an arrow
connects the depiction of riprap at the toe of the bulkead and the words “replace
exist[ing] boulders with rock and gravel wastemix, 3/4" to 12".” The Commission
required an offer to dedicate a lateral easement as a condition of issuing the bulkhead
permit; that lateral easement area included the area on which Ackerberg placed the riprap
according to the survey completed by Access for All. Further, the Commission reviewed
the plans, photographs, staff report, and survey record and reasonably determined that the
boulders Ackerberg placed on the public accessway easement were not authorized by a
coastal development permit. Finally, Ackerberg presented no evidence establishing
development in the easements met the permit requirements under the Coastal Act. Thus,
the record shows the cease and desist order was supported by substantial evidence.
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E.

Res Judicata
The trial court determined that the Ackerberg Trust Settlement was not in the

public interest based on policy considerations. We agree. “‘[R]es judicata will not be
applied “if injustice would result or if the public interest requires that relitigation not be
foreclosed.”’ [Citation.]” (Villacres v. ABM Industries Inc. (2010) 189 Cal.App.4th 562,
577.) The doctrine of res judicata is applicable when (1) the parties have an opportunity
to litigate through notice or constructive notice and choose not to litigate or (2) the
parties’ interests were adequately represented in the prior action. (Id. at pp. 575–577.)
“A predictable doctrine of res judicata benefits both the parties and the courts because it
‘seeks to curtail multiple litigation causing vexation and expense to the parties and
wasted effort and expense in judicial administration.’ [Citation.]” (Mycogen Corp. v.
Monsanto Co. (2002) 28 Cal.4th 888, 897.) But holding the cease and desist order was
barred by res judicata because of the Ackerberg Trust Settlement would be contrary to the
Coastal Act and its underlying policies, as enacted by the Legislature, because of (1) the
act’s public access policies; (2) the act’s limitations on citizen enforcement motivated by
pecuniary interest, including penalties; and (3) the act’s management plan requirement.
Accordingly, we hold that the terms of the Ackerberg Trust Settlement are
unenforceable because they are contrary to public policy. Pertinent to our analysis are
the separate contractual agreements, including Ackerberg’s 1985 permit and the easement
accessway management plan, both of which espoused the common purpose of ensuring
that any development complied with the Coastal Act. “‘“A promise or other term of an
agreement is unenforceable on grounds of public policy if legislation provides that it is
unenforceable or the interest in its enforcement is clearly outweighed in the
circumstances by a public policy against the enforcement of such terms.”’ [Citations.]
‘Whether a contract is illegal or contrary to public policy is a question of law to be
determined from the circumstances of each particular case.’ [Citation.]” (Dunkin v.
Boskey (2000) 82 Cal.App.4th 171, 183.)
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1.

Public Access Requirements Under the Coastal Act

In order to be approved, all development in the coastal zone must be reviewed and
found to be in compliance with the Coastal Act, including its public access provisions.
“The Coastal Act of 1976 was the result of popular recognition that uncontrolled
development of the California coastline could not continue. The act sets forth a statement
of policies (§§ 30200–30264) which are binding on local and state agencies in planning
further development in the coastal zone. . . . [I]mportant sections of the act provide for a
coastal access program . . . . There is no doubt that the Coastal Act is an attempt to deal
with coastal land use on a statewide basis.” (Yost v. Thomas, supra, 36 Cal.3d at p. 571.)
The offer to dedicate the vertical easement that Ackerberg recorded acknowledged these
policy concerns, stating, “public access to the shoreline and along the coast is to be
maximized . . . .” “Prior to certification of the local coastal program, a coastal
development permit shall be issued if . . . [the Commission] finds that the proposed
development . . . will not prejudice the ability of the local government to prepare a local
coastal program that is in conformity with Chapter 3,” including “the public access . . .
policies of Chapter 3.” (§ 30604, subds. (a), (c).) The offer to dedicate the easement
acknowledged this requirement, reciting, “the Commission found that but for the
imposition of the . . . condition [offering the easement], the proposed development could
not be found consistent with the public access policies . . . of the California Coastal Act
of 1976 and that therefore in the absence of such a condition, a permit could not have
been granted.” (Italics added.) The 1985 permit could not have been issued without the
Commission conditioning the permit on Ackerberg’s offer to dedicate the vertical
easement because, without the condition, Malibu’s ability to prepare a local coastal
program would have been prejudiced given the Coastal Act’s public access policies.
Ackerberg urges that the 1985 permit is to be interpreted to allow for termination
of the accessway easement, but this contention is not supported by the permit. The
interpretation subverts the intent expressed in the Coastal Act that no permit be approved
that would prejudice Malibu’s ability to prepare a local coastal program in compliance
with the act’s public access provisions. And such a strained reading of the contract
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between Ackerberg and the Commission would be contrary to standard rules of contract
interpretation. (See Fireman’s Fund Ins. Co. v. Superior Court, supra, 65 Cal.App.4th at
pp. 1212–1213 [discussing plain meaning rule and reasonable interpretation in contract
law].) Even if such an interpretation were reasonable, it would be unenforceable. “The
general rule is that ‘a contract made in violation of a regulatory statute is void. [Citation.]
Normally, courts will not “‘lend their aid to the enforcement of an illegal agreement or
one against public policy . . . .’” [Citations.]’” (Hinerfeld-Ward, Inc. v. Lipian (2010)
188 Cal.App.4th 86, 92.) The plain language of both the coastal development permit and
the recorded offer to dedicate support our determination that the Commission did not
guarantee termination of Ackerberg’s offer to dedicate. The Commission and Ackerberg
recognized in the permit that the offer to dedicate was required under the Coastal Act.
2.

Penalties Under the Coastal Act

Although “any person” may enforce the Commission’s duties under the Coastal
Act (see §§ 30111, 30803, 30805), all penalties under the act must be paid to the state.
(Sanders v. Pacific Gas & Elec. Co. (1975) 53 Cal.App.3d 661, 678 (Sanders).) The
Sanders case dealt with a private citizen’s suit to enforce a provision of the Coastal Act’s
predecessor (former §§ 27000–27650). (Compare former § 27426 [“Any person may
maintain an action for the recovery of civil penalties”] with current § 30805 [“Any person
may maintain an action for the recovery of civil penalties provided for in Section 30820
or 30821.6”].) In Sanders, the court held that “absent a specific provision in the Coastal
Act designating any person other than the state to be a recipient of a part or all of the civil
penalties recovered under the act, the statute is not a qui tam statute and all the penalty
must be paid to the state.” (Sanders, at p. 678.) The court reasoned that the Coastal Act
was meant to protect public interests and that, accordingly, any penalties for harm would
have to be paid to the state to benefit the public rather than those seeking personal
pecuniary gain. (Ibid.) The court noted that “[b]y definition, qui tam rights have never
existed without statutory authorization.” (Id. at p. 671.) The Sanders court explained,
“Qui tam actions were eventually abolished in England completely, because they had
been persistently abused. Some of the disadvantages arising from its permissive use
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were: . . . [I]t gave what many considered to be excessive powers to prospective
plaintiffs, and, when not carefully controlled, it was subject to abuse, becoming vexatious
or resulting in suits settled for an amount prejudicial to the government’s interest.” (Id. at
p. 675, fns. omitted.)
The Ackerberg Trust Settlement specifically provided that if Access for All
successfully sued to open the county easement, Ackerberg would pay Access for All, a
private organization, $125,000 in “private funding,” in addition to attorney fees
associated with the suit. The purpose of the settlement agreement was to “provide for an
orderly resolution of the Coastal Act violation alleged . . . and for enforcement and
maintenance of the Ackerberg easement . . . .” Although Access for All sued Ackerberg
pursuant to the citizen enforcement provisions of the Coastal Act for penalties, any award
under the settlement agreement meant to address violations of the Coastal Act could not
be paid to Access for All. By providing for payment to a private organization, the
Ackerberg Trust Settlement violated the Coastal Act. Thus, the private financial gain
Ackerberg conferred on Access for All in the Ackerberg Trust Settlement renders the
settlement agreement invalid under the citizen enforcement provisions of the Coastal Act.
3.

Management Plan Required by the Coastal Act

The Coastal Act requires management plans for public access easements and
provides that “[t]he Conservancy shall retain the right to reclaim the easements or other
interests in the event that the . . . nonprofit organization . . . violates the terms of the
agreement.” (§ 31402.3, subd. (b).) “The Legislature . . . declares that in carrying out the
provisions of this [act] . . . conflicts be resolved in a manner which on balance is the most
protective of significant coastal resources.” (§ 30007.5.) The Coastal Act, by replacing
the California Coastal Zone Conservation Act (§ 27000 et seq.), “‘requires the
Commission [on such permit applications] to undertake a delicate balancing of the effect
of each proposed development upon the environment of the coast . . . .’ This ‘delicate
balancing’ concept implicitly confers a substantial discretion in the Commission in its
factual determinations.” (Natural Resources Defense Council, Inc. v. California Coastal
Zone Conservation Com. (1976) 57 Cal.App.3d 76, 88.) While Ackerberg argues that the
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Ackerberg Trust Settlement is more protective of coastal resources than the cease and
desist order requiring her to open the easement on her property, this argument fails
because the authority to make such decisions has been placed in the Commission and the
Conservancy, not in a landowner or a nonprofit organization. (See id. at pp. 87–88.)
Upholding Ackerberg’s position on the issue of res judicata would be contrary to the
provisions of the Coastal Act because it would contravene the priority assigned to the
protection of significant coastal resources, including public coastal access, as determined
by the Commission. Because we decide that public policy considerations are
determinative here, we do not decide other issues under res judicata.
F.

Taking Without Just Compensation
A theme underlying several of Ackerberg’s arguments is that opening the

Ackerberg easements would be tantamount to an unconstitutional taking for lack of
compensation. Ackerberg concludes that the Ackerberg Trust Settlement was in the
public interest by arguing that the public access easements on her property constitute a
taking of private property without just compensation. In support of this argument
Ackerberg cites section 30010 of the Coastal Act, requiring just compensation when
private property is taken for a public use, and the United States Supreme Court decision
in Nollan v. California Coastal Comm’n (1987) 483 U.S. 825 [107 S.Ct. 3141]. Because
Ackerberg never previously raised any argument that the original permit condition
constituted an unlawful “taking,” this claim is time barred. (See § 30801 [permit
decisions of the Commission are final if not challenged by writ petition within 60 days];
Marine Forests Society v. California Coastal Com. (2005) 36 Cal.4th 1, 54.
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III
DISPOSITION
The judgment is affirmed.
NOT TO BE PUBLISHED.

MALLANO, P. J.
We concur:

CHANEY, J.

JOHNSON, J.
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