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ADDENDUM
December 5, 2016
TO: Coastal Commissioners and Interested Parties
FROM: South Coast District Staff

SUBJECT: City of Dana Point Local Coastal Program (LCP) Amendment Request No. 2-16
(LCP-5-DPT-16-0044-1) for the Commission meeting of December 7, 2016.

. PUBLIC CORRESPONDENCE

Staff received one letter in support of the recommendation to approve the LCP Amendment
Request with suggested modifications (Attachment A).

Il. EXPARTE DISCLOSURE

Commissioner disclosure of Ex Parte Communications (Attachment B).
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ITEM NO: W19b « LCP-5-DPT-16-0044-1

November 25, 2016

Coastal Commissioners,

This letter is in full support of the staff recommendations to:

1. Deny the LUP and IP amendment request as submitted; and,
2. Certify, only if modified, the LUP and IP amendment request as advised in the
staff report.

Employees (Security Guards) of the Headlands Rsidential Development have
demonstrated a history of failing to unlock the gates to the Mid Strand Access and
Central Strand Access at the times posted on signs (photos attached).

Headlands Security Guards have also been known to lock the gates shut in the afternoon
earlier than the times posted on signs.

In some cases, the public has been locked inside. Families and children carrying beach
items, including ice chests and surf boards, have had to climb over the gates to return
from the beach to their cars parked in the public parking lot. As the fences and gates are
armored with upward pointing spiked arrows all along the top, the danger of accidental
impalement while attempting to climb over is a real public safety concern.

Reliability and dependency upon timed electronic-controlled sliding gates also raises a
red flag. Manual operation of a “rope” or similar device administered by a public
employee, rather than a Headlands Development employee, would eliminate the negative
impacts of electronic failure.

Please support the recommendations of Coastal Commission Staff to protect public beach
access at the Strands Beach in Dana Point.

Respectfully,
Vonne Barnes

13 Montilla
San Clemente, CA 92672



Picturesubmittedoy VonneBarneson 11/28/2016Mid StrandAccessHeadlandsSecurityGuardshavea
history of failing to unlockthe gatesat thetimes postedon signs.
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Picture submitted by Vonne Barnes on 11/28/2016: Mid Strand Access: Headlands Security Guards have a history of failing to unlock the gates at the times  posted on signs .
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Picturesubmittedoy VonneBarneson 11/28/2016HeadlandsSecurityGuardunlockingthe gatein the
morning.
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Picture submitted by Vonne Barnes on 11/28/2016: Headlands Security Guard unlocking the gate in the morning.


Submittedby VonneBarneson 11/28/2016July 22,20115:26 pm. Thesignpoststhe gatesaresupposedo be openuntil 7 pm, but
theyarelockedat5: 26 pm.Thisfamily is trappednsideandclimbedoverthe gateto getoutto the parkinglot


svaughn
Typewritten Text
Submitted by Vonne Barnes on 11/28/2016: July 22, 2011 5:26 pm.  The sign posts the gates are supposed to be open until 7 pm, but they are locked at 5: 26 pm.This family is trapped inside and climbed over the gate to get out to the parking lot


svaughn
Typewritten Text

svaughn
Typewritten Text

svaughn
Typewritten Text

svaughn
Typewritten Text

svaughn
Typewritten Text

svaughn
Typewritten Text

svaughn
Typewritten Text

svaughn
Typewritten Text

svaughn
Typewritten Text

svaughn
Typewritten Text


Submitted by Vonne Barnes on 11/28/2016: July 22, 2011 5:26 pm. The sign posts the
gates are supposed to be open unti 7 pm, but they are locked at 5: 26 pm.This family s
trapped inside and climbed over the gate to get out to the parking lot. Note the beach
equipment, and the spikes on top of the fence and gate.
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Submitted by Vonne Barnes on 11/28/2016: July 22, 2011 5:26 pm.  The sign posts the gates are supposed to be open until 7 pm, but they are locked at 5: 26 pm.This family is trapped inside and climbed over the gate to get out to the parking lot. Note the beach equipment, and the spikes on top of the fence and gate.
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Picture submitted by Vonne Barnes on 11/28/2016: July 22, 2011 5:26 pm. The sign posts the gates are supposed to be open until 7 pm, but they are locked at 5:26 pm. Others are trapped inside and climbed over the gate to get out to the parking lot.Other people are waiting outside trying to get inside the gate as it is supposed to be open for several more hours.
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Picture submitted by Vonne Barnes on 11/28/2016: July 22, 2011 5:26 pm.  The sign posts the gates are supposed to be open until 7 pm, but they are locked at 5: 26 pm.
Others are trapped inside and climbed over the gate to get out to the parking lot
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Submitted by Vonne Barnes on 11/28/2016: July 22, 2011 5:26 pm.  The sign posts the gates are supposed to be open until 7 pm, but they are locked at 5: 26 pm.
Others are trapped inside and climbed over the gate to get out to the parking lot
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Picture submitted by Vonne Barnes on 11/28/2016: July 22, 2011 5:26 pm.  The sign posts the gates are supposed to be open until 7 pm, but they are locked at 5: 26 pm. Others are trapped inside and climbed over the gate to get out to the parking lot
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Submitted by Vonne Barnes on 11/28/2016:: July 22, 2011 5:26 pm. The sign posts
the gates are supposed to be open unti 7 pm, but they are locked at 5: 26 pm.
Others are trapped inside and climbed over the gate to get out to the parking lot
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Submitted by Vonne Barnes on 11/28/2016:: July 22, 2011 5:26 pm.  The sign posts the gates are supposed to be open until 7 pm, but they are locked at 5: 26 pm.
Others are trapped inside and climbed over the gate to get out to the parking lot
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DISCLOSURE OF EX PARTE COMMUNICATIOI\}V% CEI V ED ”
Name or description of project:

City of Dana Point Local Coastal Program Amendment No. 16-0001 (Public Access in #
the Dana Point Headlands) ' :

Date and time of receipt of communication:
November 28,2016 10:00 A.M.

Location of communication:
Phone call by Martha McClure in Crescent city at the request of Dave Neish, applicants
representative

~ Type of communication:

Phone

Person(s) in attendance at time of communication:
Dave Neish

Person(s) receiving communication:
Martha McClure

Detailed substantive description of the content of communication:

I received the briefing booklet and the November 9™ letter from the City of Dana Point. We
reviewed the settlement between the Commission and the City of Dana Point, which amends
the LCP the text of the City’s Headlands Development and Conservation Plan (HDCP) and
Land Use Element Policy. The issue came down to one primary issue of gates at 2 locations
four gates in all. There are several trails open 24/7 and two trails open from 5am to 10pm.
Applicant wants to use retractable gates; staff is suggesting a rope to close the area. The
applicant suggests that the new gates will be more inviting and wider and the rope will not
close the area. Applicant feels that this compromise is a win-win for the Commission and the
City of Dana Point. :

Date: November 28,2016

Signature of Commissioner:




STATE OF CALIFORNIA — NATURAL RESOURCES AGENCY EDMUND G. BROWN, JR., GOVERNOR

CALIFORNIA COASTAL COMMISSION

South Coast Area Office
200 Oceangate, Suite 1000

Long Beach, CA 90802-4302
(562) 590-5071

November 23, 2016

TO: Commissioners and Interested Persons

FROM: Karl Schwing, Deputy Director
Charles Posner, Supervisor of Planning
Shannon Vaughn, Coastal Program Analyst

SUBJECT: City of Dana Point Local Coastal Program (LCP) Amendment Request No. 2-16 (LCP-
5-DPT-16-0044-1). For public hearing and Commission action at the Commission’s
December 7, 2016 meeting in Ventura.

SUMMARY OF LCP AMENDMENT REQUEST NO. 2-16

This LCP amendment request relates primarily to the Mid-Strand and Central Strand (upper and lower)
public beach accessways at the Dana Point Headlands as described in the City of Dana Point Headlands
Development and Conservation Plan (HDCP). Amendment Request No. 2-16 would amend the certified
Land Use Plan (LUP Policy 5.31) and Implementation Plan (IP) to memorialize hours of operation for the
Mid-Strand and Central Strand public beach accessways (5:00 a.m. to 10:00 p.m.)" that were previously
authorized with a locally issued coastal development permit (Amended Coastal Development Permit No.
15-00021), and allow the issuance of a coastal development permit for the installation of retractable
automated locking gates at the Mid-Strand and Central Strand public beach accessways to enforce the
hours of operation. The LCPA also memorializes other accessways providing access to the beach,
including the South Strand Switchback Trail, Strand Beach Park and the Strand Revetment Trail shall be
open 24 hours per day. The portion of the certified IP that is subject to this LCP amendment request is the
HDCP. The City Council submitted the LCP amendment request for Commission certification with City
Council Resolution No. 16-08-16-02 (Exhibit No. 1). The proposed changes to the HDCP are set forth in
City Ordinance No. 16-05 (Exhibit No. 2).

SUMMARY OF STAFF RECOMMENDATION

Staff recommends that the Commission certify LCP Amendment Request No. 2-16 with suggested
modifications that would memorialize existing limited hours of operation for the Mid-Strand and Central
Strand public beach accessways (5:00 a.m. to 10:00 p.m.), but prohibit the use of gates for enforcement
(i.e., access closure) of the hours of operation. The motions and resolutions to carry out the staff
recommendation are on Pages Three and Four. The suggested modifications to the LCP amendment
request are on Pages Five through Seven.

The suggested modifications are necessary to carry out the Chapter 3 and LUP’s requirements to provide
and protect public access to the shoreline. The presence of gates, whether open or closed, can give the

! Pursuant to the terms of Settlement Agreement and Settlement Cease and Desist Order No. CCC-16-CD-02, described in
more detail below, the City agreed, if it desired to establish hours of operation for the Mid-Strand and Central Strand
Accessways, to propose and authorize these hours of operation through the local coastal development permit process.



City of Dana Point
LCP Amendment Request No. 2-16

impression that the accessways are not available for public use. The proposed LCP amendment provides
a means to equitably regulate the use of the public beach accessways by memorializing existing hours of
operation and requiring signs informing the public of those hours of operation, which will continue to
allow the public to use the accessways while also reducing neighborhood concerns about the public
using the accessways at night, which has been the basis for regulating public use of the subject
accessways. The proposed LCP amendment, if modified as suggested, will protect public access and
private property rights consistent with the requirements of the public access policies of Chapter 3 of the
Coastal Act and the LCP, which are the standards of review.

Therefore, staff recommends that the Commission, after public hearing:

1. Deny the LUP and IP amendment request as submitted; and,
2. Certify, only if modified, the LUP and IP amendment request.

STANDARDS OF REVIEW

The standard of review for the proposed amendment to the Land Use Plan (LUP), pursuant to Sections
30512 and 30514 of the Coastal Act, is that the proposed LUP amendment meets the requirements of,
and is in conformance with the Chapter 3 policies of the Coastal Act.

The standard of review for the proposed amendment to the LCP Implementing Ordinances (IP),
pursuant to Sections 30513 and 30514 of the Coastal Act, is that the proposed IP amendment conforms
with, and is adequate to carry out, the provisions of the certified LUP (taking into account the proposed
LUP amendment).

LOCAL REVIEW AND DEADLINE FOR COMMISSION ACTION

The City of Dana Point Planning Commission held a public hearing for the LCP amendment on July 25,
2016. The City Council held public hearings on August 16, 2016 and September 6, 2016 (2" reading of
the Ordinance). On September 14, 2016, the City submitted the LCP amendment request for Coastal
Commission certification with City Council Resolution No. 16-08-16-02. On September 28, 2016, the
submission was deemed complete by Commission staff. As such, the deadline for Commission action on
this item, ninety days after the submittal was deemed complete, is December 27, 2016. If needed,
additional time for Commission action (up to one year) may be authorized with approval of an LCP time
extension.

FOR ADDITIONAL INFORMATION

The file is available for review at the South Coast District office located in the Molina Center at 200
Oceangate, Suite 1000, Long Beach, 90802. The staff report can be viewed on the Commission’s
website:_http://www.coastal.ca.gov/mtgcurr.html. For additional information, contact Shannon
Vaughn or Charles Posner in the South Coast District office at (562) 590-5071.

EXHIBITS

1. City Council Resolution No. 16-08-16-02
City of Dana Point Ordinance No. 16-05
Map of Headlands and Strand Beaches and Public Accessways
Rendering of retractable automated locking gates
Communications
Settlement Agreement

AN
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l. MOTIONS AND RESOLUTIONS
Motion I:

I move that the Commission certify Land Use Plan Amendment No. 2-16 to the City of Dana
Point Land Use Plan as submitted by the City of Dana Point.

Staff recommends a NO vote. Failure of this motion will result in denial of the LUP Amendment as
submitted and adoption of the following resolution and findings. The motion passes only by
affirmative vote of the majority of the appointed Commissioners.

Resolution I:

The Commission hereby denies certification of Land Use Plan Amendment No. 2-16 as
submitted by the City of Dana Point and adopts the findings set forth below on the grounds that
the amendment does not conform with the policies of Chapter 3 of the Coastal Act.
Certification of the Land Use Plan amendment would not comply with the California
Environmental Quality Act because there are feasible alternatives or mitigation measures
which could substantially lessen any significant adverse impact which the Land Use Plan
Amendment may have on the environment.

Motion I1:

I move that the Commission certify Land Use Plan Amendment No. 2-16 for the City of Dana
Point if it is modified as suggested in this staff report.

Staff recommends a YES vote. Passage of this motion will result in the certification of the LUP
Amendment with suggested modifications and adoption of the following resolution and findings. The
motion to certify with suggested modifications passes only upon an affirmative vote of the majority of
the appointed Commissioners.

Resolution I1:

The Commission hereby certifies the Land Use Plan Amendment 2-16 for the City of Dana Point
if modified as suggested and adopts the findings set forth below on the grounds that the Land
Use Plan Amendment with suggested modifications will meet the requirements of and be in
conformity with the policies of Chapter 3 of the Coastal Act. Certification of the Land Use Plan
Amendment if modified as suggested complies with the California Environmental Quality Act
because either 1) feasible mitigation measures and/or alternatives have been incorporated to
substantially lessen any significant adverse effects of the plan on the environment, or 2) there are
no further feasible alternatives or mitigation measures that would substantially lessen any
significant adverse impacts which the Land Use Plan Amendment may have on the environment.
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Motion I11:

I move that the Commission reject the Amendment to the Implementation Program for the City
of Dana Point certified LCP as submitted.

Staff recommends a YES vote. Passage of this motion will result in rejection of Implementation
Program Amendment and the adoption of the following resolution and findings. The motion passes
only by an affirmative vote of a majority of the Commissioners present.

Resolution 111:

The Commission hereby denies certification of the Amendment to the Implementation Program
submitted for the City of Dana Point certified LCP and adopts the findings set forth below on
grounds that the Amendment to the Implementation Program as submitted does not meet the
requirements of and is not in conformity with the policies of Chapter 3 of the Coastal Act
Certification of the Amendment to the Implementation Program would not meet the
requirements of the California Environmental Quality Act as there are feasible alternatives
and mitigation measures that would substantially lessen the significant adverse impacts on the
environment that will result from certification of the Amendment to the Implementation
Program as submitted.

Motion IV:

I move that the Commission certify the Amendment to the Implementation Program for
the City of Dana Point certified LCP if it is modified as suggested in this staff report.

Staff recommends a YES vote. Passage of this motion will result in certification of the Amendment to
the Implementation Program with suggested modifications and the adoption of the following
resolution and findings. The motion passes only by an affirmative vote of a majority of the
Commissioners present.

Resolution 1V:

The Commission hereby certifies the Amendment to the Implementation Program for the City
of Dana Point certified LCP if modified as suggested and adopts the findings set forth below
on grounds that the Amendment to the Implementation Program with the suggested
modifications will meet the requirements of and be in conformity with the policies of Chapter 3
of the Coastal Act. Certification of the Amendment to the Implementation Program if modified
as suggested complies with the California Environmental Quality Act, because either 1)
feasible mitigation measures and/or alternatives have been incorporated to substantially lessen
any significant adverse effects of the Implementation Program on the environment, or 2) there
are no further feasible alternatives and mitigation measures that would substantially lessen
any significant adverse impacts on the environment.
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II.  SUGGESTED MODIFICATIONS

Certification of the LUP and IP amendments are subject to the following modifications to the certified
LUP and IP policies. Text proposed by the City to be added to the LUP is underlined. Text proposed to
be removed by the City is straek-threugh. Text added by the suggested modification is bold, italicized
and underlined. The City’s proposed text that is deleted by the suggested modification is strarek
throughbold italicized—and underlined. Only those subsections of the LUP and IP for which

modifications are being suggested are shown below.

A. Suggested Modification to the LUP
Policy 5.31 — Page 11 (HDCP), page 17 (General Plan)

Recreation and access opportunities at public beaches and parks at the Headlands shall be protected,
and where feasible, enhanced as an important coastal resource. Public beaches and parks shall maintain
lower-cost user fees and parking fees, and maximize hours of use to the extent feasible, in order to
maximize public access and recreation opportunities. Limitations in time of use or increase in user fees
or parking fees shall be subject to a coastal development permit. Strand Vista Park and the entries to
the Mid-Strand Access and upper and lower Central Strand Access shall be open and operated and
maintained for public pedestrian-beach access to and from Strand Vista Park and Strand Beach from at
a minimum 5:00 a. m. to 10:00 p.m. The entryways may not be gated but a single rope or similar
device may be draped across the entryway durmg authorlzed hours of closure approved by a coastal
developmentpermlt oneratino y a1 A no mechan 2 L

"'.;"","'.'. yed-by-6a 06 q developm-en '.1“"," ho oafo agre—de g,;" v,,:'." o 0 0
limitdeter—or-preventpublic-accesstotheshoreline). The entryways must otherwise remain open

during approved hours of operation. The South Strand Switchback Trail and Strand Beach
Park/Strand Revetment Trail shall be open and operated and maintained for public beach access 24
hours a day. All trails, accessways and entryways shall be identified with appropriate signage.

B. Suggested Modification to the IP: Dana Point Headlands Development Conservation Plan
Page 4-32

Create the Mid-Strand Vista Park Access as a new public path leading from the trail in approximately
the middle of the park to the Central Strand Beach Access at the intersection of the first residential cul-
de-sac street. The entry to the Mid-Strand Beach Access shall be designed and maintained to
encourage public use during hours of operation approved by a coastal development permit, i.e.,
architectural elements shall be incorporated into the entry to accentuate distingeish-it and appropriate
signage announcing the presence and encouraging the use of the access by the public shall be posted.
The entry may not be gated but a single rope or similar device may be draped across the entryway
durln;.7 authorlzed hours of closure approved bv a coastal development permit and—operafed—wﬁlfan

1,".11 or-othe 17 al ob ., p_o '.Entrv

must otherw1se remain open durmg approved hours of operatlon Please see Figure 4.12.10.
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Create the Central Strand Beach Access as a new public path to Strand Beach, conveniently located
within the Strand Vista Park, near the entry to the Strand residential neighborhood (Planning Area 2).
The entry at both ends of the Central Strand Beach Access shall be designed and maintained to
encourage public use during-appreved hours of operation as approved by a coastal development
permit, i.e., the architectural elements shall be incorporated into the entry to accentuate distinguish it
and appropriate signage announcing the presence and encouraging the use of the access by the public
shall be posted. The Central Strand Beach Access shall provide direct access to Strand Beach, opening
a portion of the property eurrently historically fenced and restricted from public use. The entry may
not be gated at either-both ends-but a single rope or similar device may be draped across the
entryway during authorized hours of closure approved by a coastal development permit and

obstructions{e-o-—wiremesh). Entry at both ends of Central Strand Beach Access must otherwise

remain open during approved hours of operation. Please see figures 4.4.15,4.12.4,4.12.11, and
4.12.12.

Page 4-34

The Mid-Strand Vista Park Access shall consist of an 8” wide concrete walkway and shall be
constructed in approximately the middle of the park, from the park trail to a connection with the
Central Strand Beach Access at the intersection on the residential cul-de-sac. The entry to the Mid-
Strand Beach Access shall be designed and maintained to encourage public use during hours of
operation approved by a coastal development permit, i.e. architectural elements shall be incorporated
into the entry to accentuate distingeish it and appropriate signage announcing the presence and
encouraging the use of the access by the public shall be posted. The entry may not be gated but a
single rope or similar device may be draped across the entryway during authorized hours of closure

approved bv a coastal development permttwmd—opemted—wrﬂmkaﬁwnm&e&mekh%enforee—kmwof

At ,g 1 e-approvedhot O ";."","," ho oafe o 16 .'.'.,,",1“,, o O, 2 ,
barbwire—ete)-or-othervisual obstriuctions{e—s—wire-mesh). Entry must otherwise remain open

during approved hours of operation. Please see Figure 4.12.10.

The Central Strand Beach Access shall consist of a concrete walkway 8’ wide which will parallel the
spine road for the Strand residential neighborhood, as illustrated in Figures 4.4.15 and 4.4.16. Above
the beach, at the same level as the lowest row of lots, the access shall be incorporated into a 50° wide
landscaped extension of Strand Beach Park and the minimum 8” wide public path that shall be located
seaward of the Strand residential development and on top of landward of any shoreline protective
device. Within the 50 wide landscaped extension, the trail shall be 10” wide. The entries to the upper
and lower Central Strand Beach Access shall be designed and maintained to encourage public use
during hours of operation approved by a coastal development permit, i.e., architectural elements shall
be incorporated into the entry to accentuate distinguish it and appropriate signage announcing the
presence and encouraging the use of the access by the public shall be posted. The entries may not be
gated at_either ends-but a single rope or similar device may be draped across the entryway during

authortzed hours of closure approved bv a coastal development permlt and—operafed—w*ﬂfan
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mesh). Entry at both ends of Central Strand Beach Access must otherwise remain open during
approved hours of operation. Please see Figures 4.4.15.4.12.4,4.12.11 and 4.12.12.

Figures 4.4.15 and 4.12.4
Add call-out for rope or similar device and remove any indication of a fence or gate across the

accessway from the illustration—<Fully-Retractable Public Access-Gate”

Page 4-105
“J. Walls, and- Fences, and Rope Gates

At bottom, last sentence, modify:
“Figures 4.12.7 through 44210 4.12.13 illustrate the design parameters for the various project fences,
walls, and rope-gates.

New Figure 4.12.10
Mid-Strand Beach Access Rope Gate
Remove any indication of a fence or gate across the accessway from the illustration and add a single
strand of rope or similar device positioned at approximately 48 inches above the ground surface to
the illustration of the ‘closed’ condition.

New Figure 4.12.11
Central Strand Upper Access Rope Gate
Remove any indication of a fence or gate across the accessway from the illustration and add a single
strand of rope or similar device positioned at approximately 48 inches above the ground surface to
the illustration of the ‘closed’ condition.

New Figure 4.12.12
Central Strand Lower Access_Rope Gate
Remove any indication of a fence or gate across the accessway from the illustration and add a single
strand of rope or similar device positioned at approximately 48 inches above the ground surface to
the illustration of the ‘closed’ condition.

Existing Figure 4.12.10 for the “Habitat/Safety View Fence”
Renumbered as Figure 4.12.13

I11. FINDINGS

The Commission hereby finds and declares:

A. DESCRIPTION OF THE LCP AMENDMENT REQUEST

The City of Dana Point presently has two groups of documents that serve as its certified Local Coastal
Program (LCP). There is an older set of documents containing a Land Use Plan (LUP) and
Implementation Plan (IP) that were originally certified when Dana Point was unincorporated and
operated by the County of Orange and which were adopted by the City when it incorporated that still
apply to the central geographic area of the City (i.e. that area generally located between Monarch

7
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Beach to the north and Capistrano Beach to the south). These older documents are referred to as the
Dana Point Specific Plan Local Coastal Program or '1986' LCP. In addition, there is a more recent
group of documents that includes three elements of the City's General Plan (the Land Use Element,
Urban Design Element, and Conservation Open Space Element), the City's Zoning Code the Monarch
Beach Resort Specific Plan, the Dana Point Town Center Plan, the Dana Point Harbor Revitalization
Plan, and the Headlands Development Conservation Plan (HDCP) which apply to those areas of the
City which are not covered by the 1986 LCP. These more recent documents are referred to as the
'1996' LCP.

This LCP amendment request, as proposed, applies specifically to the Mid-Strand and Central Strand
(upper and lower) public beach accessways at the Dana Point Headlands as described in the City of
Dana Point Headlands Development and Conservation Plan (HDCP). Amendment Request No. 2-16
would amend the certified Land Use Plan (Land Use Element Policy 5.31) and Implementation Plan
(IP) to memorialize hours of operation for the Mid-Strand and Central Strand public beach accessways
(5:00 a.m. to 10:00 p.m.) that were previously authorized by a City-issued coastal development permit,
and allow the issuance of a coastal development permit for the installation of retractable automated
locking gates at the Mid-Strand and Central Strand public beach accessways to enforce the hours of
operation. The amended LUP policy also states that two other public accessways shall be open 24
hours per day: the South Strand Switchback Trail, and the Strand Beach Park/Strand Revetment Trail.

The City’s proposed new LUP Policy language read as follows:

Strand Vista Park and the entries to the Mid-Strand Access and upper and lower Central Strand
Access shall be open and operated and maintained for public beach access to and from Strand
Vista Park and Strand Beach 5:00 a. m. to 10:00 p.m. Retractable gates operating with an
automatic locking mechanism shall be permitted at the entries to the Mid-Strand Access and
Central Strand Access only if the access ways are operated and maintained in a fully open
position and signed for public access during hours of operation approved by a coastal
development permit, and the gates are designed with no potential to limit, deter, or prevent public
access to the shoreline. The South Strand Switchback Trail and Strand Beach Park/Strand
Revetment Trail shall be open and operated and maintained for public beach access 24 hours a
day.

The portion of the certified IP that is subject to this LCP amendment request is the HDCP. The City
Council submitted the LCP amendment request for Commission certification with City Council
Resolution No. 16-08-16-02 (Exhibit No. 1). The proposed changes to the HDCP are set forth in City
Ordinance No. 16-05 (Exhibit No. 2).

B. DENY THE LUP AMENDMENT REQUEST AS SUBMITTED

Amendment Request No. 2-16 would amend the certified Land Use Plan (Land Use Element Policy
5.31) to memorialize hours of operation for the Mid-Strand and Central Strand public beach
accessways (5:00 a.m. to 10:00 p.m.) that were previously authorized by a City-issued coastal
development permit, and allow the issuance of a coastal development permit for the installation of
retractable automated locking gates at the Mid-Strand and Central Strand public beach accessways to
enforce the hours of operation. The effects on public access arising from the LCPA must be
considered. The standard of review for the amendment to the Land Use Plan is Chapter 3 of the
Coastal Act, including the public access and recreation policies of the Coastal Act. The public

8
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accessway subject to this LCP amendment are located in between the sea and the first public road
paralleling the sea.

The proposed LCP Amendment, as submitted, is not adequate to carry out the public access and
recreation policies of Chapter 3 of the Coastal Act and creates inconsistencies among the City’s Land
Use Plan policies. The gates limit rather than maximize public access. The following discussion below
explains in further detail how the proposed LCP Amendment is not adequate to carry out the Chapter 3
polices of the Coastal Act or the policies of the LUP addressing public access and recreation:

Background

The accessways that are the subject of this LCP amendment are located in an area known as the Dana
Point Headlands, in the City of Dana Point, Orange County. In the late 1980s, Dana Point incorporated
as a City and soon thereafter, on September 13, 1989, obtained certification of its LCP, which only
covered portions of the City. In 2004-2005, the Commission reviewed and approved LCPA 1-03,
which amended the Dana Point LCP to certify a new plan (called the Headlands Development and
Conservation Plan, or HDCP) for the 121.3-acre Dana Point Headlands project site. That plan, among
other things, allowed for development of up to 125 single family residential lots, a maximum of
110,750 square feet of visitor serving commercial land use including a 65-90 room inn, a 35,000
square foot commercial site with visitor information center and 40-bed hostel and 68.5 acres of public
parks, coastal trails and open space, and a funicular (inclined elevator) to serve Strand Beach. Shortly
after certification, the City approved a coastal development permit (CDP No. 04-23, described below)
for the project allowed for under the HDCP and development commenced in April 2005.

The subject trails are located within a portion of the project referred to as “The Strand.” This area is
comprised of an expansive slope/bluff top area developed with a public parking lot and a linear public
view park with walkway along the slope/bluff edge known as Strand Vista Park. A residential enclave
has been developed on the slope/bluff face. At the toe of the slope/bluff face is a rock revetment with a
public walkway on top of it and a sandy beach seaward and flanking the revetment. These areas are
referenced in the LCP as Planning Area 1 (Strand Vista Park), Planning Area 2 (Strand Neighborhood
(Residential), and Planning Area 3 (Strand Beach Park (Recreation Open Space). The waters offshore
are within a Marine Protected Area.

There are four public accessways that provide vertical access to the beach and one lateral accessway
along the beach in this area (Exhibit No. 3). Along the slope/bluff edge, above the residences, is a
lateral walkway noted above that is within the Strand Vista Park. Strand Vista Park (Planning Area 1)
is a linear-shaped public view park, with a trail along its length parallel to the shoreline that has
coastal/ocean views, as well as several nodes with picnic areas and benches. An existing public
parking lot, the Salt Creek Parking Lot is located inland of the view park. The park and public parking
lot are approximately 1,300 feet long (more than 400 yards long or 4 football fields). Thus, multiple
access points to the beach are provided along the length of the park. There are four access points that
merge into three vertical access corridors that lead from the Strand Vista Park to a lateral walkway
along the top of the rock revetment at the toe of the slope through the Strand neighborhood and
ultimately to the sandy beach. There is an access point at the northerly end of the Strand Vista Park,
known as the North Strand Beach Access that is comprised of a stairway and public funicular to the
beach. At roughly the mid-point of Strand Vista Park, is the Mid-Strand Vista Park Access (MSVPA),
which is a public stairway that provides a connection between Strand Vista Park and the parking lot to
the Central Strand Beach accessway. Next are the Central Strand Beach Access and the South Strand
Switchback Trail. The entry point to the Central Strand Beach access is at the southerly end of Strand
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Vista Park and the parking lot, adjacent to a private gated roadway that provides vehicular access to the
Strand Residential area. The entry point to the South Strand Switchback Trail is located about 500 feet
further south of the southerly end of the Strand Vista Park and parking lot.

Except for the existing North Strand Beach Access, all of these publicly accessible improvements were
required by the Commission in conjunction with its certification of LCPA 1-03, which certified the
HDCP and realized the issuance of CDP No. 04-23. These public improvements were required as
offsets necessary to mitigate impacts associated with allowing the developer to restrict through the use
of gates on the roadway public vehicular access into the proposed residential community (however,
public pedestrian access was required). These public improvements were also part of a package of
public benefits the Commission found were necessary to offset impacts caused by that project and to
justify a finding that the proposed project (CDP No. 04-23), which has adverse impacts to ESHA,
public access, visual resources, shoreline processes, among other impacts, is, on balance, consistent
with the Coastal Act.

Commission Enforcement Action

This LCPA has been submitted in part pursuant to Settlement Agreement (Exhibit No. 6) and
Settlement Cease and Desist Order No. CCC-16-CD-02 (“Settlement Agreement”) issued by the
Commission in April 2016 to the City. The Settlement Agreement is described in more detail below,
but, in brief, and in relevant part to this LCPA, the City agreed through the Settlement Agreement to
remove the existing gates at the entrances to the Mid-Strand and Central Strand Accessways, unless the
City obtained Coastal Act authorization for the gates through an LCPA and a CDP. Through this
LCPA, the City is seeking to replace the existing gates with a new set of gates. In the interim, the
existing gates have been locked open.

The Settlement Agreement was issued by the Commission to address the City’s daily temporal closure
of beach accessways located at the Headlands development in Dana Point, which was effectuated by
various City actions, including through the adoption of municipal ordinances that established limited
hours of use of the beach accessways, and installation and operation of gates at the Mid-Strand and
Central Strand entrances to the beach accessways, all of which occurred without the necessary CDPs.

Staff initially learned of the activities noted above in October, 2009 and notified the City by letter that
month that it considered the activities to be development that required authorization pursuant to the
Coastal Act, and for which no authorization had been obtained. Over the several years since that time,
Staff and the City disagreed over the application of the LCP and the Headlands CDP to the activities
and whether 2009 and 2010 City ordinances, passed without any Coastal Act review, provided legal
authorization for the activities. In 2010, Commission staff took the position that the City’s adoption of
the 2010 ordinance and treatment of that ordinance as providing an exemption for the activities was an
appealable exemption determination. Appeals were filed, and in May, 2010, the Commission found
that exemption determination to be erroneous. The City challenged that action, and Surfrider
Foundation separately challenged the City’s nuisance declaration, both in Orange County Superior
Court. The cases were consolidated, trials were conducted and judgments were entered and appealed.

The Settlement Agreement arising out of those lawsuits provided a mutually-agreeable path to
resolution of the disagreements regarding the application of the LCP and the Headlands CDP to the
City’s activities, including by addressing the litigation that ensued from the disagreements. In brief,
the City agreed, through the Settlement Agreement, to resolve its liability for all Coastal Act violation
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matters addressed by the Settlement Agreement, including resolving civil liability, to the extent
applicable, under Coastal Act Sections 30820, 30821 and 30822. By entering into the Settlement
Agreement, the City, although not admitting to any wrongdoing or liability under the Coastal Act,
agreed, pursuant to the terms of the agreement, to a number of provisions increasing access in the area
for the general public, including to do the following: 1) lock in an open position existing gates and
refrain from operating gates at the Strand accessways, unless and until authorized pursuant to the
Coastal Act, 2) modify gateways at the Strand accessways to make their appearance more welcoming
to the public, 3) provide unrestricted access at the Strand accessways, unless and until hours of
operation are authorized pursuant to the Coastal Act, 4) otherwise provide, in perpetuity, 24 hour
access to Strand Beach; 5) provide a combination of funds to coastal programs for children at Title 1
schools and/or construction of new trails at the Headlands Reserve, 6) install enhanced public access
and interpretive signage at the Strand accessways, 7) install bike racks and benches at the Strand
accessways, 8) develop web-based coastal access information in cooperation with Commission staff
that highlights the public access amenities available at the Headland development, and 9) dismiss the
litigation.

Subsequent to execution of the Settlement Agreement, the City has, pursuant to the agreement, 1)
issued a CDP to set the hours of operation of the Mid-Strand and Central Strand Accessways at 5:00
a.m. to 10:00 p.m. (the South Strand Switchback Trail and North Strand Accessways, the beach, and
beachfront accessway are all open 24 hours a day), 2) removed spikes and mesh from the gates at the
Mid-Strand and Central Strand Accessways, 3) begun the process of working with Commission staff
to develop a program for Title 1 schools in conjunction with the Surfrider Foundation and Ocean
Institute, 4) installed new public access and interpretive signage and bike racks and benches at the
Strand accessways, and 5) dismissed the litigation.

As noted above, the Settlement Agreement contemplates that the City may wish to pursue
authorization of the gates at the Mid-Strand and Central Strand Accessways. However, as stated in
Section 5.1 of the agreement, “Nothing in this Settlement Agreement guarantees or conveys any right
to development on the Properties other than the work expressly authorized by this Settlement
Agreement” and nothing in the Settlement Agreement limits the discretion of the Commission in
acting on this LCPA. If the Commission denies the LCPA, pursuant to the terms of the Settlement
Agreement, the City has agreed to submit a plan to remove the existing gates, which are currently

locked in an open position 24 hours a day, within 30 days of the date the Commission’s final decision
on the LCPA.

The City’s latest action submitting this LCP request would memorialize the hours of operation for the
Mid-Strand and Central Strand public beach accessways, which would be from a minimum 5:00 a.m.
to 10:00 p.m. daily (closed for no longer than 10:00 p.m. to 5:00 a.m. daily) in the City’s LCP, and
would allow for the installation of automatic gates (retractable gates operating with an automatic
locking mechanism) at the entryways of the Mid-Strand and Central Strand (upper and lower). The
LCPA also memorializes other accessways providing access to the beach, including the South Strand
Switchback Trail, Strand Beach Park and the Strand Revetment Trail shall be open 24 hours per day.

Public Access and Recreation

Public access and recreation are among the Coastal Act’s highest priorities. The legislature expressly
stated in Section 30001.5 of the Coastal Act that one of the state’s primary goals in the coastal zone is
to “[m]aximize public access to and along the coast and maximize public recreational opportunities in
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the coastal zone.” Limiting such uses must be very carefully considered and only the minimum
limitation necessary to protect public safety or to serve some other valid purpose should be allowed.

Coastal Act Section 30210 states:

In carrying out the requirement of Section 4 of Article X of the California Constitution,
maximum access, which shall be conspicuously posted, and recreational opportunities shall be
provided for all the people consistent with public safety need and the need to protect public
rights, rights of private property owners, and natural resource areas from overuse.

Coastal Act Section 30211 states:

Development shall not interfere with the public's right of access to the sea where acquired
through use or legislative authorization, including, but not limited to, the use of dry sand and
rocky coastal beaches to the first line of terrestrial vegetation.

Coastal Act Section 30213 states:

Lower cost visitor and recreational facilities shall be protected, encouraged, and, where feasible,
provided. Developments providing public recreational opportunities are preferred.

The commission shall not: (1) require that overnight room rentals be fixed at an amount certain
for any privately owned and operated hotel, motel, or other similar visitor-serving facility
located on either public or private lands, or (2) establish or approve any method for the
identification of low or moderate income persons for the purpose of determining eligibility for
overnight room rentals in any such facilities.

Further, Coastal Act Section 30212.5 states:

Wherever appropriate and feasible, public facilities, including parking areas or facilities, shall
be distributed throughout an area so as to mitigate against the impacts, social and otherwise,
of overcrowding or overuse by the public of any single area.

The Coastal Act includes Sections 30220, 30221, and 30223, which promote public recreational
opportunities. The gates and hours limit rather than maximize, public access.

Coastal Act Section 30220 states:

Coastal areas suited for water-oriented recreational activities that cannot readily be provided
at inland water areas shall be protected for such uses.

Coastal Act Section 30221 states:

Oceanfront land suitable for recreational use shall be protected for recreational use and
development unless present and foreseeable future demand for public or commercial
recreational activities that could be accommodated on the property is already adequately
provided for in the area.
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Coastal Act Section 30223 states:

Upland areas necessary to support coastal recreational uses shall be reserved for such uses,
where feasible.

The Coastal Act’s protections for public access and recreation, however, are not absolute. Section
30214 provides:

(a) The public access policies of this article shall be implemented in a manner that takes into
account the need to regulate the time, place, and manner of public access depending on the
facts and circumstances in each case including, but not limited to, the following:

(1) Topographic and geologic site characteristics.

(2) The capacity of the site to sustain use and at what level of intensity.

(3) The appropriateness of limiting public access to the right to pass and repass depending
on such factors as the fragility of the natural resources in the area and the proximity of
the access area to adjacent residential uses.

(4) The need to provide for the management of access area so as to protect the privacy of
adjacent property owners and to protect the aesthetic values of the area by providing
for the collection of litter.

(b) It is the intent of the Legislature that the public access policies of this article be carried out
in a reasonable manner that considers the equities and that the rights of the individual
property owner with the public’s constitutional right of access pursuant to Section 4 of
Article X of the California Constitution. Nothing in this section or any amendment thereto
shall be construed as a limitation on the rights guaranteed to the public under Section 4 of
Article X of the California Constitution.

(c) In carrying out the public access policies of this article, the commission and any other
responsible public agency shall consider and encourage the utilization of innovative access
management techniques, including, but not limited to, agreements with private
organizations which would minimize management costs and encourage the use of volunteer
programs.

For context it may also be useful to note the following policies that are a part of the certified Land Use
Plan.

‘1996 LCP’

Land Use Element (LUE) Policy: Coastal water areas suited for water oriented recreation
activities shall be protected for such uses. (Coastal Act/30220)

LUE Policy 2.10: Oceanfront land suitable for recreational use shall be protected for
recreational use and development unless present and foreseeable future demand for public or
commercial recreational activities that could be accommodated on the property is already
adequately provided for in the area. (Coastal Act/30221)
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LUE Policy 2.12: The location and amount of new development should maintain and enhance
public access to the coast by facilitating the provision or extension of transit service, providing
non automobile circulation within the development, providing adequate parking facilities or
providing substitute means of serving the development with public transportation, and assuring
the potential for public transit for high intensity uses. (Coastal Act/30252)

LUE Policy 3.3: Priority should be given to those projects that provide for coastal recreational
opportunities for the public. Lower cost visitor and recreational facilities shall be protected,
encouraged, and, where feasible, provided. Upland areas necessary to support coastal
recreational uses shall be reserved for such uses, where feasible. (Coastal Act/30213, 30222,
30223)

LUE Policy 3.11: Development shall not interfere with the public's right of access to the sea
where acquired through use or legislative authorization, including, but not limited to, the use of
dry sand and rocky coastal beaches to the first line of terrestrial vegetation. (Coastal

Act/30211)

LUE Policy 3.12: Public access from the nearest public roadway to the shoreline and along the
coast shall be provided in new development projects except where it is inconsistent with public
safety, military security needs, or the protection of fragile coastal resources, or where adequate
access exists nearby, including access as identified on Figures UD-2 and COS-4. (Coastal
Act/30212)

LUE Policy 4.3: Public access, which shall be conspicuously posted, and public recreational
opportunities, shall be provided to the maximum extent feasible for all the people to the coastal
zone area and shoreline consistent with public safety needs and the need to protect public
rights, rights of private property owners, and natural resource areas from overuse. (Coastal

Act/30210)

LUE Policy 5.9: Provide public trails within the Headlands. The system shall provide access to
the existing sandy beach areas, including but not limited to a minimum of three (3) public
accessways, and an inclined elevator/funicular, from Selva Road, through the Strand area, to
the beach, and to the visitor-serving recreational and public places developed within the
Headlands.

LUE Policy 5.13: Create new public view and coastal access opportunities by establishing
additional public shoreline access, and intergraded, on-site public trail system, and coastal
recreational facilities. (Coastal Act/30212, 30222, 30251)

LEU Policy 5.15: Provide non-vehicular circulation throughout the Headlands by establishing
an interconnected network of trails, walkways and bikeways. (Coastal Act/ 30252)

LEU Policy 5.18: Provide public recreational opportunities and distribute visitor-serving
recreation facilities in appropriate areas compatible with adjacent uses and to minimize the
potential for overuse of any single area by the public. (Coastal Act/30212.5, 30252)

LUE Policy 5.31 [this is the policy proposed to be modified by this LCP amendment]:
Recreation and access opportunities at public beaches and parks at the Headlands shall be
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protected, and where feasible, enhanced as an important coastal resource. Public beaches and
parks shall maintain lower-cost user fees and parking fees, and maximize hours of use to the
extent feasible, in order to maximize public access and recreation opportunities. Limitations on

time of use or increases in user fees or parking fees shall be subject to a coastal development
permit. (Coastal Act/30210, 30212, 30213, 30221)

LUE Policy 5.35: Except as noted in this policy, gates, guardhouses, barriers or other
structures designed to regulate or restrict access shall not be permitted upon any street (public
or private) within the Headlands where they have the potential to limit, deter, or prevent public
access to the shoreline, inland trails, or parklands. In the Strand residential area, gates,
guardhouses, barriers and other structures designed to regulate or restrict public vehicular
access into the residential development may be authorized provided that 1) pedestrian and
bicycle access from Selva Road and the County Beach parking lot through the residential
development to the beach remains unimpeded; 2) a public access connection is provided that
gives direct access from approximately the mid-point of the County Beach parking lot to the
Central Strand Access; and 3) an incline elevator/funicular providing mechanized access from
the County beach parking lot to the beach is constructed, operated and maintained for public
use for the duration of the period that public vehicular access through the residential
subdivision is regulated or restricted. [emphasis added]

HDCP Section 3.4.A.6 (in pertinent part): Gates, guardhouses, barriers or other development
designed to regulate or restrict public access shall only be allowed in conjunction with a public
Sfunicular in Planning Area 1 providing mechanized public access from the County beach
parking lot to the beach. Only public vehicular access may be restricted. Public pedestrian
and bicycle access shall not be restricted. [emphasis added]

The coastal resources affected by the proposed LCP amendment, public access and recreation, are
significant resources. Strand Beach is a particularly popular recreational beach. The establishment of
the Mid-Strand and Central Strand Beach Accessways, pursuant to local CDP No. 04-23, provides an
opportunity for the public to access the coast in a location where access was previously limited. Based
on the observations of the public, the use of this beach has expanded, especially in the central and
southerly parts of the beach (closest to the Headlands promontory), since opening the accessways and
support facilities (e.g. restrooms) that are a part of the Headlands development. Also, with the new
revetment-top access, more people, of varying physical capabilities, are now able to make use of the
central and southerly areas of the beach than were able to do so prior to the construction of that access
because there is now easier passage via the hardened walkway (instead of over the sand), and because
the walkway provides lateral access to wider areas in the central and southerly parts of the beach that
would otherwise become periodically difficult to access or were inaccessible due to high tides and
waves striking against the revetment. That access would be diminished by the presence of gates
because gates act as a physical and psychological barrier and give the impression that an accessway
and the area on the other side of the gate is restricted, even when the gates are open during authorized
hours of use. However, limiting the hours that the Mid-Strand and Central Strand accessways are
available for public access can be found consistent with the Coastal Act because Sections 30212 and
30214 provide a means for appropriate limitation of public access adjacent to residential uses when
adequate access exists nearby, as discussed below.

The North Strand Beach Accessway, which is owned by the County, and the South Strand Switchback
Trail Beach Accessway, which is owned by the City, would remain open 24 hours per day. Although
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the distance between the two accessways (North and South) is just under 2 a mile, the North and South
Strand Switchback Accessways would provide unrestricted access to the shoreline during the hours
that the Mid-Strand and Central Strand Beach Accessways could be closed (at a maximum of 10:00
p.m. to 5:00 a.m.) The public County-owned parking lot, Salt Creek Beach Parking Lot, which is the
subject of Appeal Nos. A-5-DPT-14-0054 and A-5-DPT-14-0071, is currently open 24 hours per day
and sits in between the two 24 hour accessways (North and South). Currently there is no parking fee to
park in the lot. The parking lot also provides direct access to the North Strand Beach Accessway and is
an approximately 730 foot walk from the parking lot to the start of the South Strand Switchback Trail
Beach Accessway. Given the 24-hour operation of the parking lot and the North and South Strand
Switchback Trail Accessways and the fact that the number of visitors to the beach tends to decrease
during the night and early morning hours, the closure of the Mid-Strand and Central Strand Beach
Accessways for a maximum of between 10:00 p.m. and 5:00 a.m. can be found consistent with the
public access and recreation policies of the Coastal Act because adequate access to Strand Beach does
exist in the vicinity of the site at the North Strand and the South Strand Switchback Trail Accessways.
The chosen operating hours of 5:00 a.m. to 10:00 p.m. are also generally consistent with the hours that
other City parks are open, which is generally 6:00 a.m. to 10:00 p.m. (see Municipal Code Section
13.04.030). Finally, through a coastal development permit, Table 4.5.4 #2, page 4-53 of the HDCP
already allows the City to establish hours of operation for the subject accessways.

The installation of gates at the Mid-Strand and Central Strand Beach Accessways, however, cannot be
found consistent with the public access and recreation policies of the Coastal Act. The presence of
gates, whether open or closed can give the public the impression that they are not welcome to use the
accessways. Furthermore, the use of gates is unnecessary. The hours are what “close” the accessways,
whereas the gates are simply a mechanism for enforcing the closure hours (for which there are less
aggressive enforcement mechanisms). As part of the Settlement Agreement, the City has posted signs
at all of the accessway entrances, which inform the public of the hours of operation of the public beach
accessways.

Still, some residents of the housing development have expressed concerns about members of the public
ignoring the posted hours of closure and using the Mid-Strand and Central Strand accessways to reach
the shoreline when the accessways are closed (see City’s staff report at:
https://www.danapoint.org/Home/ShowDocument/19275 and public comments at:
http://danapoint.granicus.com/MediaPlayer.php?view_id=2&clip_i1d=494.) Some of those residents
believe that the installation of gates will provide them with a better sense of security and safety during
accessway closure hours. However, the housing development, which the accessways pass through,
employs 24-hour private security on the premises. Staff has encountered the private security guards
nearly every instance they have conducted site visits. The security guards encountered by staff
proactively inform those using the accessways about where they are and are not allowed to walk (e.g.,
“pedestrians must stay on the sidewalk”) and when the accessways are closed. Further, in a Statement
of Decision (Case No. 37-2010-00099827-CU-WM-CIL) in response to the previously described
litigation between the City and the Coastal Commission, the judge concluded that the “/City] failed to
demonstrate an actual and unnecessary hazard [existing at the site] and thus there was no nuisance
condition or prospective nuisance [at the site].” Moreover, the gates are inconsistent with the access
policies of the HDCP. HDCP Section 3.4.A.6 expressly prohibits gates or other development that
restricts public pedestrian and bicycle access within Planning Areas 2 and 6; Section 3.4.A.6 states in
pertinent part:
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Gates, guardhouses, barriers or other development designed to regulate or restrict public
access shall only be allowed in conjunction with a public funicular in Planning Area 1
providing mechanized public access from the County beach parking lot to the beach. Only
public vehicular access may be restricted. Public pedestrian and bicycle access shall not be
restricted. [underlining added for emphasis]

The gates at issue are proposed to be located at the entrances to accessways that provide direct physical
access to Strand Beach Park and the coast through Planning Area 2 (the Strand Residential
Neighborhood). The pedestrian gates are thus clearly inconsistent with the HDCP. All development
must be consistent and comply with the requirements of the HDCP. Gates on dedicated public
accessways where there is no safety or otherwise legitimate countervailing concern are contrary to the
public access requirements of the LCP and the Coastal Act. The LCP expressly prohibits gates or other
development designed to restrict public access through public accessways through the Strand
Residential Neighborhood to Strand Beach.

The City’s proposed policy that would authorize the construction of gates at the Headlands undermines
the very basis on which the Commission found the HDCP, and the development it describes, to be
approved under the Coastal Act. The development contemplated in that plan, and ultimately approved
by the City and built by the developer pursuant to CDP No. 04-23, was found to be inconsistent with
the Coastal Act in a number of ways (see Revised Findings adopted in August 2004 in support of the
Commission’s approval of the HDCP). The Commission found it could approve the HDCP only by
invoking the conflict resolution provisions of the Coastal Act (see PRC §§ 30007.5 and 30200(b)). As
a result, numerous provisions of the HDCP expressly limit the use of gates to restrict public access
within the Headlands. For example, HDCP Policy 5.35 states: “Except as noted in this policy, gates,
guardhouses, barriers, or other structures designed to regulate or restrict access shall not be
permitted upon any street (public or private) within the headlands where they have the potential to
limit, deter, or prevent public access to the shoreline, inland trails, or parklands.” The coastal
accessways that are proposed to be gated by the City are the very same accessways that the
Commission found to be a substantial benefit of the development and contributed to the HDCP and the
development it described as being ““...on balance...the most protective of significant coastal
resources...” for which the HDCP specifically contemplated protecting against the public access-
inhibiting effects of gates. In other words, a fully gated community was not contemplated or approved
for the HDCP. Thus, the gates the City would authorize to be placed on these accessways calls into
question the consistency of the entire Headlands development with the Coastal Act.

As an alternative to gates at the subject accessways, the City could install simple single-strand ropes,
or similar device (e.g. single chain), that can be draped across the accessways and hooked in a “closed”
position during hours of closure and that will hang or be hooked in an open position at the accessways
during hours of operation. A rope, along with the informational signage the City has proposed, will
provide a less confrontational means of informing beach goers of when the accessways are available
and not available for use by the public. Additionally, a manually operated rope is much more reliable
than a mechanized gate for allowing the public to use the Mid-Strand and Central Strand Accessways.
For example, in the event the gates malfunction and are stuck in the closed position or will not
completely open, the public accessways will remain unavailable to the public until the mechanical
equipment can be fixed, which may take at least a couple of hours or a couple of days. This can
translate into a lost opportunity for those visitors to this beach who are unfamiliar with the area or
visiting from out of town. The use of manually operated equipment, such as a rope, avoids that
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problematic scenario altogether and meets the City’s objective of enforcing hours of operation for the
Mid-Strand and Central Strand Beach Accessways.

In conclusion, the presence of gates at the Mid-Strand and Central Strand accessways would adversely
impact the general public’s opportunity to access the coast in this location because the gates could
deter or prevent people physically or psychologically from using the accessways even when the gates
are in the open position. As such, the LCPA, as submitted by the City, is inconsistent with the public
access and recreation policies of the Coastal Act. Therefore, the LCPA Amendment must be denied as
submitted.

C. CERTIFY THE LUP AMENDMENT WITH SUGGESTED MODIFICATIONS

Public Access and Recreation

The provisions of public access and recreation are important coastal resources that are highlighted in
both of the City’s LCP and Chapter 3 of the Coastal Act. The proposed amendment is a means to
provide a regulatory structure to the Mid-Strand and Central Strand Beach Accessways, which is not
currently explicitly regulated by the LCP. However, the proposed amendment unduly restricts the use
of the accessways by the public in a manner that will diminish the public’s ability to access and
recreate on the coast by constructing gates at the entryways of the subject accessways.

However, limiting the hours that the Mid-Strand and Central Strand accessways are available for
public access can be found consistent with the Coastal Act. Coastal Act Sections 30212 and 30214
provide a means for reasonable limitation of public access adjacent to residential uses when adequate
access exists nearby. In this case, the Mid-Strand and Central Strand accessways provide direct
physical access to the shoreline. On its face, limiting public access to the shoreline by restricting the
hours that the public may use the accessways would appear to be inconsistent with Sections 30210,
30211, 30212, 30212.5, 30222, and 30223 Coastal Act. However, the hours that the public is excluded
from using the Mid-Strand and Central Strand accessways are from 10:00 p.m. to 5:00 a.m. Those
hours typically represent times of reduced public demand for use of the shoreline. Those hours are also
generally consistent with the hours that other City parks are closed, which is generally 10:00 p.m. to
6:00 a.m. (see Municipal Code Section 13.04.030). Additionally, daily 24-hour public access exists
nearby at the North Strand Beach Accessway and the South Strand Switchback Trail Beach
Accessway, which are approximately half of a mile apart from each other and flank the subject area.
Therefore, adequate alternative public access exists to reach both Strand Beach and the coast, and the
closure hours for the Mid-Strand and Central Strand accessways represent a reasonable regulation of
public access to address the residents’ safety concerns regarding unrestricted use of the accessways.
Furthermore, the City has agreed to post signs informing the public of the alternative accessways
available for public use when the Mid-Strand and Central Strand accessways are closed.

While the proposed gates can affect an unwelcoming posture to the public, a single rope or similar
device can act as a less aggressive mechanism for enforcing the hours of operation of the accessways,
while maintaining a welcoming presence. A rope can be used as a “soft” mechanism to alert the public
when the accessways are closed. A simple rope, whether in the open or closed position, does not
present the same overbearing message of restriction that a gate does. The need for any sort of physical
mechanism, other than informative signage and a simple rope (or similar device), is excessive and
redundant. In order to allow the City an opportunity to use a physical barrier mechanism to alert the
public when the accessways are closed, staff suggests the following modification to the City’s
proposal:
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The entry may not be gated but a single rope or similar device may be draped across the entryway
during authorized hours of closure. Entry must otherwise remain open during approved hours of

operation.

As discussed previously, a rope could be draped across the accessways when they are closed to the
public for beach access. A rope provides a less intrusive means than a gate for enforcing authorized
hours of closure. A rope, in combination with signage at the subject accessways, effectively informs a
visitor that the accessways are closed and they must use the North or South Strand Switchback Trail
accessways, which will remain open for 24 hours per day. In other words, Commission staff’s
proposed modification to the LCP amendment to allow for a draped rope achieves the same objective
as the City’s proposed LCP amendment to be able to enforce hours of authorized closure for the
accessways, while minimizing psychological impacts to public access that may result from the gates as
proposed in the LCP amendment as submitted. Only as modified, is the LCP Amendment adequate to
carry out the public access and recreation policies of the Coastal Act.

D. DENY THE IP AMENDMENT REQUEST AS SUBMITTED

Amendment Request No. 2-16 would amend the certified Implementation Plan (Headlands
Development Conservation Plan (HDCP) Pages 4-32, 4-34, and 4-105 and Figures 4.4.15, 4.12.4,
4.12.10,4.12.11,4.12.12, and 4.12.10 ) to memorialize hours of operation for the Mid-Strand and
Central Strand public beach accessways (5:00 a.m. to 10:00 p.m.) that were previously authorized by a
City-issued coastal development permit, and allow the issuance of a coastal development permit for the
installation of retractable automated locking gates at the Mid-Strand and Central Strand public beach
accessways to enforce the hours of operation. The effects on public access arising from the LCPA must
be considered. The standard of review for the amendment to the Implementation Plan is the Land Use
Plan. The proposed IP amendment must conform with, and be adequate to carry out, the provisions of
the certified LUP (taking into account the proposed LUP amendment as modified).

Land Use Plan Policies

Policies of the General Plan/Land Use Plan

LUE Policy 3.5: Public facilities including parking areas or facilities shall, wherever
appropriate and feasible, be distributed throughout the coastal zone area to mitigate against

the impacts, social and otherwise, of overcrowding and overuse by the public of any single
area. (Coastal Act/30212.5)

LUE Policy 3.7: Encourage safe and convenient bicycle and pedestrian access throughout the
community. (Coastal Act/30210-30212.5, 30250, 30252)

LUE Policy 3.11:  Development shall not interfere with the public’s right of access to the sea
where acquired through use or legislative authorization, including, but not limited to, the use of
dry sand and rocky coastal beaches to the first line of terrestrial vegetation. (Coastal Act
30211)

LUE Policy 3.12 Public access from the nearest public roadway to the shoreline and along the
coast shall be provided in new development projects except where it is inconsistent with public
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safety, military security needs, of the protection of fragile coastal resources, or where adequate
access exists nearby, including access as identified on Figures UD-2 and COS-4. (Coastal Act/
30212)

LUE Policy 4.3: Public access, which shall be conspicuously posted, and public recreational
opportunities, shall be provided to the maximum extent feasible for all the people to the coastal
zone area and shoreline consistent with public safety needs and the need to protect public

rights, rights of private property owners, and natural resource areas from overuse. (Coastal
Act/30210)

LUE Policy 5.9: Provide extensive public trails within the Headlands area. The system shall
include access to the existing sandy beach areas and to visitor-serving and public places within
the Headlands. (Coastal Act/30250)

LUE Policy 8.2: Assure that adequate public recreational area and public open space are
provided and maintained by the developer as part of a new development, (Coastal Act/30210,
30213, 30240, 30251)

UDE Policy 4.3: Develop stronger pedestrian, bicycle, and visual linkages between public
spaces and to and long the shoreline and bluffs. (Coastal Act 30210, 30212)

UDE Policy 4.6: Preserve and maintain existing public accessways, and existing areas open
to the public located within visitor-serving development in the coastal zone. (Coastal Act

30210, 30212)

COSE Policy 7.3: Preserve public and private open space lands for active and passive
recreational opportunities. (Coastal Act/30213)

HDCP Policy 5.8: Provide patterns of land use and circulation in the Headlands that enhance
public and private pedestrian access and circulation within the area. (Coastal Act/30250)

HDCP Policy: 5.9: Provide public trails within the Headlands. The system shall provide
public access to the existing sandy beach areas, including but not limited to a minimum of three
(3) public accessways, and an incline elevator/funicular, from Selva Road, through the Strand
area, to the beach, and to the visitor-serving recreational and public places developed within

the Headlands.
HDCP Policy 5.13: Create new public view and coastal access opportunities by establishing
additional public shoreline access, an integrated, on-site public trail system, and coastal

recreational facilities. (Coastal Act/30212, 30222, 30251)

HDCP Policy 5.14: Develop pedestrian, bicycle and visual linkages between public spaces, the
shoreline and the bluffs. (Coastal/30210, 30212)

HDCP Policy 5.15: Provide non-vehicular circulation throughout the Headlands by
establishing an interconnected network of trails, walkways, and bikeways. (Coastal Act/30252)
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HDCP Policy 5.18: Provide public recreational opportunities and distribute visitor-serving
recreation facilities in appropriate areas compatible with adjacent uses and to minimize the
potential for overuse of any single area by the public. (Coastal Act/ 30212.5, 30252)

HDCP Policy 5.20: Regulate the time, manner and location of public access to parks and
open space containing sensitive biological resources to maintain and protect those sensitive
resources and to protect the privacy rights of property owners while honoring the public’s
constitutional right of access to_navigable waters. (Coastal Act/ 30214, 30240) [emphasis
added]

HDCP Policy 5.31: Recreation and access opportunities at public beaches and parks at the
Headlands shall be protected, and where feasible, enhanced as an important coastal resource.
Public beaches and parks shall maintain lower-cost user fees and parking fees, and maximize
hours of use to the extent feasible, in order to maximize public access and recreation

opportunities. Limitations on time of use or increase in user fees or parking fees shall be
subject to a coastal development permit. (Coastal Act 30210, 30212, 30213, 30221)

HDCP Policy 5.35: Except as noted in this policy, gates guardhouses, barriers or other
structures designed to regulate or restrict_access shall not be permitted upon any street
(public or private) within the Headlands where they have the potential to limit, deter, or
prevent public access to the shoreline, inland trails, or parklands. In the Strand residential
area, gates, guardhouses, barriers, and other structures designed to regulate or restrict public
vehicular access into the residential development may be authorized provided that 1)
pedestrian_and bicycle access from Selva Road and the County Beach parking lot through
the residential development to the beach remains unimpeded; 2) a public access connection is
provided that gives direct access from approximately the midpoint of the County Beach parking
lot to the Central Strand Access; and 3) an inclined elevator/funicular providing mechanized
access from the County Beach parking lot to the beach is constructed, operated, and
maintained for public use for the duration of the period that public vehicular access through
the residential subdivision is regulated or restricted. [emphasis added]

HCDP Policy 5.37: A trail of dedication shall be required in new development where the
property contains a LCP mapped trail alignment or where substantial evidence that
prescriptive rights exist. An existing trail which has historically been used by the public may be
relocated as long as the new trail alignment offers equivalent public use. Both new
development and the trail alignment shall be sited and designed to provide privacy for
residents and maximum safety for trail users.

HDCP Section 3.4.A.6: Gates, guardhouses, barriers or other development designed to
regulate or restrict public access shall only be allowed in conjunction with a public funicular
in Planning Area [ providing mechanized public access from County beach parking lot to the
beach. Only public vehicular access may be restricted. Public pedestrian_and bicycle access
shall not be restricted. [emphasis added]

HDCP Pages 4-9 and 4-10:

Planning Area 1: Strand Vista Park/Public Beach Access (Recreational Open Space)
The Strand Vista Park, 9.9 acres, is located adjacent to and seaward of the existing County
public parking lot. The park overlooks the Pacific Ocean from an elevation of approximately
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160-feet, providing significant new coastal access and recreation opportunities. The park
forms a major component of the integrated trail system designed to link Strand beach, four
additional parks, the open space, and conservation areas. The park plans are detailed in
Section 4.4, Park and Open Space Plan.

The North Strand Beach Accessway (improved) will be integrated into the off-site County
owned beach access. The existing County stairway is narrow with limited views. The North
Strand Beach Access will widen and enhance and enhance the stairway, and establish two
public view overlooks, providing ocean and coastal views. The developer will construct
restrooms and shower facilities adjacent to the pathway above Strand Beach.

If gates, guardhouses, barriers or other development designed to regulate or restrict public
vehicular access are approved for Planning Area 2, those regulations or restrictions shall only
be allowed in conjunction with the construction, operation and maintenance of a public
Sfunicular in Planning Area 1, parallel to the North Strand Beach Access, providing mechanized
public access from the County beach parking lot to the beach.

The Mid-Strand Vista Park Access (new) leads from the trail in approximately the center of the
park and connects to the Central Strand Beach Access at the intersection of the first residential
cul-de-sac street.

The Central Strand Beach Access (new)establishes direct access to the south Strand Beach,
opening a significant area of the site fenced-off from public use. The pathway incorporated a
public overlook and rest/landing areas, providing unobstructed ocean and coastline views.

[emphasis added]

Planning Area 2: Strand Neighborhood (Residential)

The 25.7-acre Planning Area 2 allows a maximum of 75 single-family homes on single-loaded
streets, terraced for views. The homes will be a maximum of two stories. This area formerly
contained the 90-unit mobile home park. The community may be gated to control vehicle
access provided the mitigation measures outlines below are implemented.

If gates, guardhouses, barriers or other development designed to regulate or restrict public
vehicular access are approved for Planning Area 2, those regulations or restrictions shall only
be allowed in conjunction with the construction, operation and maintenance of a public
funicular in Planning Area 1. Parallel to the North Strand Beach Access, providing
mechanized public access from the County beach parking lot to the beach. Only public
vehicular access may be restricted. Public pedestrian and bicycle access shall not be
restricted. If the funicular is out of service for more than 3 consecutive scheduled operating
days, public vehicular access through Planning Area 2 for passenger drop-off shall be
available during the period of service outage and any gate, guardhouse, barrier or other
development that regulates or restricts public vehicular access shall be opened, removed or
otherwise made inoperable during the period of service outage. During periods of funicular
service outage signs shall be posted at the boarding area of the funicular, along the public
roadway leading to the Strand residential area and at the entrance to the Strand residential
area indicating the availability of public vehicular access through the residential area for
passenger drop-off at the beach. [emphasis added]

Planning Area 3: Strand Beach Park (Recreation Open Space)
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The 5.2-acre Strand Beach Park is currently privately owned to the mean high tide. The beach
will be publicly dedicated and provide significant public passive recreational opportunities,
including coastal access, swimming, surfing, fishing, diving, jogging, hiking, picnicking, and
related beach activities. Vehicular access will be limited to emergency vehicles or those
vehicles used by applicable public agency to maintain and patrol the beach. The Strand Beach
Park is detailed in Section 4.4, Park and Open Space Plan.

Pages 4-31 and 4-32, in part:

4. Strand Vista Park/Public Beach Access (Planning Area 1), in part:

Setting

Strand Vista Park is located parallel to and immediately seaward of the existing County Salt
Creek Parking Lot (approximately 600 parking spaces). Vehicular access is from Selva Road.
Currently this area is fenced and heavily overgrown with mature vegetation such as oleander
and acacia. Public views are non-existent. An existing public coastal access stairway owned by
the County of Orange (the future North Strand Beach Access) lies just north of the property
line. This narrow, steep trail provides the only proximate access to Strand Beach.

Design Concept [this is the policy proposed to be modified by this amendment|/:

Create an active park that utilizes the unique site characteristic to provide dramatic coastal
access and view opportunities. Establish the integrated trail system as a major feature within
the park. Incorporate a series of view overlooks to establish public view opportunities.

Create an improved public beach access, the North Strand Beach Access, by widening the
existing County facility, and designing two rest/landing area with view opportunities. Construct
a new restroom and outdoor shower facility at the base of the stairs immediately above Strand
Beach. If gates, guardhouses, barriers or other development designed to regulate or restrict
public access are approved for Planning Area 2, those regulations or restrictions shall only be
allowed in conjunction with the construction, operation and maintenance of a public funicular
(inclined elevator) in Planning Area 1, parallel to the North Strand Beach Access, providing
mechanized public access from the County beach parking lot to the beach.

Create the Mid-Strand Vista Park Access as a new public path leading from the trail in
approximately the middle of the park, to the Central Strand Beach Access at the intersection of
the first residential cul-de-sac street.

Create the Central Strand Beach Access as a new public path to Strand Beach, conveniently located
within the Strand Vista Park, near the entry to the Strand residential neighborhood (Planning Area 2).
The entry of the Central Strand Beach Access shall be designed to encourage public use, i.e.
architectural elements shall be incorporated into the entry to distinguish it and appropriate signage
announcing the presence and encouraging use of the access by the public shall be posted. The Central
Strand beach Access shall provide direct access to Strand Beach, opening a portion of the property
currently fenced and restricted from public use...

Pages 4-34 and 4-35, in part:

Site Features [this is the policy proposed to be modified by this amendment]:

The Mid-Strand Vista Park Access shall consist of an 8 wide concrete walkway and shall be
constructed in approximately the middle of the park, from the park trail to a connection with
the Central Strand Beach Access at the intersection of the first residential cul-de-sac street.

23



City of Dana Point
LCP Amendment Request No. 2-16

The Central Strand Beach Access shall consist of a concrete walkway 8 wide which will
parallel the spine road for the Strand residential neighborhood, as illustrated in Figures 4.4.15
and 4.4.16. Above the beach, at the same level as the lowest row of lots, the access shall be
incorporated into a 50° wide landscaped extension of Strand Beach Park and the minimum 8
foot wide public path shall be located seaward of the Strand residential development and top or
landward of any shoreline protective device. Within the 50 wide landscaped extension only,

the trail shall be 10’ wide.

HDCP Table 4.5.4: Strand Vista Park/Public Access (9.9 Acres) - Public Access Program
Guidelines, in part:

2. The public trails and overlooks in the Strand Vista Park shall be open to the public year-
round. The City will determine hours of operation.

The City’s LCP amendment request includes provisions to regulate hours of operation of the Mid-
Strand and Central Strand Beach Accessways and to allow the installation of automated locking gates
at the subject accessways. Table 4.5.4 #2, page 4-53 of HDCP already allows the City, through a
coastal development permit, to establish hours of operation for the subject accessways. As discussed
above, the City’s proposal to establish hours of operation for a minimum of 5:00 a.m. to 10:00 p.m.
(closed for a maximum period of 10:00 p.m. to 5:00 a.m.) can be found consistent with the certified
LUP because adequate 24 hours access to shoreline exists in two locations nearby (the County-owned
North Beach accessway and the Southern Switchback Accessway) and the HDCP allows it. However,
the City’s proposal to install gates at the Mid-Strand and Central Strand accessways is inconsistent
with the access policies of the LUP for the reasons discussed above.

Specifically, Land Use Element Policy 5.35 of the LCP states in part:

In the Strand residential area, gates, guardhouses, barriers and other structures designed
to regulate or restrict public vehicular access into the residential development may be
authorized provided that 1) pedestrian and bicycle access from Selva Road and the
County Beach parking lot through the residential development to the beach remains
unimpeded. ..[emphasis added]

Additionally, HDCP Section 3.4.A.6 expressly prohibits gates that restrict public pedestrian and
bicycle access. Section 3.4.A.6 reads in pertinent part:

Gates, guardhouses, barriers or other development designed to regulate or restrict public
access shall only be allowed in conjunction with a public funicular in Planning Area 1
providing mechanized public access from the County beach parking lot to the beach. Only
public vehicular access may be restricted. Public pedestrian and bicycle access shall not
be restricted. [emphasis added]

The LCP Amendment must be consistent with and carry out the policies of the certified LUP and must
not contradict the existing requirements of the LCP (HDCP). The use of gates at the Mid-Strand
Accessway and Central Strand Accessway is clearly inconsistent with the LUP and the HDCP. As
submitted, the proposal to install gates at the Mid-Strand and Central Strand accessways would not
adequately carry out the public access and recreation policies of the LUP. Therefore, the LCPA
Amendment does not carry out the policies set forth in the LUPs and must be denied as submitted.
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E. CERTIFY THE IP AMENDMENT WITH SUGGESTED MODIFICATIONS

The provisions of public access and recreation are important coastal resources that are highlighted in
the City’s LUP. As described above, the LUP expressly prohibits the use of gates at pedestrian
accessways in this location. The proposed IP amendment is not consistent with the policies described
in the certified LUP. Modifications to the proposed zone text of HCDP are necessary to protect the
public’s right to maximum access to the shoreline in this location consistent with the public access
policies of the City’s certified LUP as listed in Section D above. Staff recommends the following
modification to the City’s proposal to ensure consistency and to preserve the public access protections
represented in the City’s LUP and certified by the Commission. As such, staff recommends the
modifications listed in Section II. B. above and the following modifications to the figures in the
HDCP:

Revise Figures of HCDP:

Remove any indication of a fence or gate across the accessway from the illustration and add a
single strand of rope or similar device positioned at approximately 48 inches above the ground
surface to the illustration of the ‘closed’ condition.

Only as modified, is the LCP Amendment adequate to carry out the public access and recreation
policies of the certified LUP for the reasons listed above.

F. CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA)

Section 21080.9 of the California Public Resources Code — within the California Environmental
Quality Act (CEQA) - exempts local governments from the requirement of preparing environmental
review documentation in connection with its activities and approvals necessary for the preparation and
adoption of an LCP. The Commission’s LCP review and approval program has been found by the
Resources Agency to be functionally equivalent to the EIR process. Thus, under Section 21080.5 of
CEQA, the Commission’s review and analysis of the LCP amendment in this staff report satisfies
CEQA environmental review requirements. Nevertheless, the Commission is required in approving an
LCP submittal to find that the LCP does conform with the provisions of CEQA, including the
requirement in CEQA section 21080.5(d)(2)(A) that the amended LCP will not be approved or adopted
as proposed if there are feasible alternatives or feasible mitigation measures available which would
substantially lessen any significant adverse impact which the activity may have on the environment. 14
C.C.R. Sections 13542(a), 13540(f), and 13555(b). The City of Dana Point LCP Amendment No. 2-16
consists of an amendment to the City Land Use Element of the certified Land Use Plan and the
Implementation Plan (IP) for the ‘1996’ LCP.

As outlined in this staff report, the proposed LCP Amendment if modified as suggested will be
consistent with the policies of the LUP and the Chapter 3 policies of the Coastal Act. Thus, the
Commission finds that the LCP Amendment, if modified as suggested, is in conformity with and
adequate to carry out the land use policies of the certified LCP. Therefore, the Commission finds that
approval of the LCP Amendment as modified will not result in significant adverse environmental
impacts under the meaning of CEQA. Furthermore, as modified, there are no other feasible alternatives
or mitigation measures available which would substantially lessen any significant adverse impact
which the LCP amendment may have on the environment.
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RESOLUTION NO. 16-08-16-02

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
DANA POINT, CALIFORNIA, APPROVING GENERAL PLAN
AMENDMENT GPA16-0001 AND LOCAL COASTAL PROGRAM
AMENDMENT LCPA16-0001, WHICH MODIFIES GENERAL
PLAN LAND USE ELEMENT POLICY 5.31, AND SUBMISSION
OF ZTA16-0001/GPA16-0001 AS LOCAL COASTAL PROGRAM
AMENDMENT LCPA16-0001 FOR  APPROVAL AND
CERTIFICATION BY THE CALIFORNIA  COASTAL

COMMISSION.
Applicant:  City of Dana Point
The City Council of the City of Dana Point does hereby resolve as follows:

WHEREAS, on July 9, 1991, the City of Dana Point adopted its General
Plan; and

WHEREAS, on September 22, 2004, the City of Dana Point adopted a
General Plan Amendment which added 34 Land Use Policies associated with the
Headlands development including Land Use Policy 5.31; and

WHEREAS, the City of Dana Point has prepared a Notice of Exemption
for the proposed modifications and has been provided for review and approval by
the City Council; and

WHEREAS, the' City may amend all or part of an adopted General Plan to
promote the public interest up to four times during any calendar year pursuant to
Government Code Section 65358; and

WHEREAS, the City of Dana Point adopfed a Local Coastal Program,
which was certified by the California Coastal Commission and may be amended
in whole or in part; and

WHEREAS, the General Plan Amendment GPA16-0001 is the first
General Plan Amendment processed for 2016; and

WHEREAS, the proposed amendment would make a change to Land Use
Element Policy 5.31 of the General Plan; and

WHEREAS, the amendment is internally consistent with other elements of
the General Plan; and

Coastal Commission
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WHEREAS, the preparation and adoption of the Local Coastal Program
Amendment is statutorily exempt from the California Environmental Quality Act
pursuant to Section 21080.9 of the Public Resources Code; and

WHEREAS, the Planning Commission did on July 25, 2016, hold a duly
noticed public hearing as prescribed by law to consider the said amendments
and recommended the City Council approve the modification to Land Use Policy
5.31 and Local Coastal Program Amendment; and

WHEREAS, the City Council did on August 16, 2016 hold a duly noticed
public hearing as prescribed by law to consider the _Gene.ral Plan Amendment

and Local Coastal Program Amendment; and

WHEREAS, at said public hearing, upon hearing and considering all
testimony and arguments, if any, of all persons desiring to be heard, the City
Council considered all factors relating to GPA16-0001 and LCPA16-0001; and

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of
Dana Point as follows:

A. That the above recitations are true and correct and incorporated
herein by reference;

B. That the proposed action complies with all other applicable
requirements of State law and local.Ordinances;

C. That the General Plan Amendment under GPA16-0001 is in the
: public interest;

D. That the Local Coastal Program Amendment (LCPA16-0001) is
_ consistent with, and will be implemented in full conformity with the
Coastal Act;

" E. That the Planning Commission has reviewed and considered the
Notice of Exemption;

F. The City Council has reviewed the environmental analysis
consistent with the California Environmental Quality Act (CEQA)
and determined that the project is exempt from CEQA as follows:
(1) pursuant to Section 15265(f) of the California Guidelines for
Implementation of the California Environmental Quality Act (“CEQA

" Guidelines”), CEQA does not apply to a local government’s
preparation of a local coastal program amendment; and (2)
pursuant to section 15061(b)(3) of the CEQA Guidelines, the
proposed amendments to the HDCP will not result in- any physical
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change to the environment, and thus the project has no possibility
to have a significant effect on the environment. The amendments
will allow the use of retractable gates which will remain fully open at
three (3) public access ways, the Central Strand (Upper and Lower)
and Mid-Strand access ways, during Coastal Development Permit
15-0021 approved hours of operation and closed for enforcement
purposes during the approved hours of closure, but does not result
in any gates being physically constructed. Should this amendment

. be approved, a Coastal Development Permit would be required for

any gates that may be installed in the future and a CEQA analysis
will be completed at that time to ensure there will not be an
environmental impact;

That the City Council adopts the following findings:

1. That the public and affected agencies have had ample
opportunity to participate in the LCPA process. Proper
notice in accordance with the LCP Amendment procedures
has been followed. '

2. - That all policies, objectives, and standards of the LCPA
conform to the requirements of the Coastal Act. The
amendment to the General Plan Land Use Policy 5.31 is
consistent with the Coastal Act policies that encourage
coastal access and preservation of coastal and marine
resources. That the Land Use Plan as amended is in
conformance with and adequate to carry out the Chapter
Three policies of the Coastal Act and that the amendment to
the Land Use Policy is in conformance with and adequate to
implement the Land Use Plan.

3. That Coastal Act policies concerning specific "coastal
resources, hazard areas, coastal access concerns, and land
use priorities have been applied to determine the kind,
locations, and intensity of land and water uses. As a
General Plan Amendment and Local Coastal Program
Amendment, no specific development is proposed. Any
proposed development will be reviewed for compliance with
the City’'s Local Coastal Program and (in addition) for
proposed development located within the Commission’s
appeal area, the public access policies of the Coastal Act.

4, That the level and pattern of development reflected in the
Land Use Plan, Zoning Code, Zoning Map, and Headlands
Development and Conservation Plan (HDCP) are not being
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modified by the proposed changes. = The applicable Policy
being amended is consistent with state law, is internally
consistent with the General Plan, and does not represent
any threat to the public health, safety, or welfare.

5. That a procedure has been established to ensure adequate
notice of interested persons and agencies of impending
development proposed after ceriification of the LCPA.
Proper notice in. accordance with the LCP Amendment
procedures has been followed. :

6. That the HDCP measures are in place which are in
conformance with and adequate to carry out the coastal
policies of the Land Use Plan. The HDCP Section 4.0 is
being amended concurrently with the LCP amendment.

That the City Council finds the following:

1. The City certifies that with the adoption of these
amendments, the City will carry out the Local Coastal
Program in a manner fully in conformity with Division 20 of
the Public Resources Code as amended, the California -
Coastal Act of 1976.

2. The City certifies that the Land Use Plan, as amended, is in
conformity with and adequate to carry out the Chapter Three
policies of the Coastal Act.

3. The City certifies the implementing actions as amended, are
in conformity with and adequate to carry out the provisions of
the certified Land Use Plan.

4. The Resolution of the City Council specifies that Local
Coastal Program Amendment LCPA16-0001 be submitted to
the Coastal Commission for certification.

That the amendments to the City General Plan are shown in Exhibit
“A” of this Resolution, attached hereto and incorporated herein by
this reference.

That the currently adopted 1996 Local Coastal Program (City of
Dana Point General Plan) be amended as shown in Exhibit “A”.

The City Council approves the Land Use Policy 5.31 additional
language in its entirety.
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GPA16-0001, ZTA16-0001, and LCPA16-0001 and other remaining
applicable sections of the City’s General Plan and HDCP constitute

the LCP for the subject site.

L.

The City Clerk shall certify to the adoption of this Resolution.

PASSED, APPROVED, AND ADOPTED this 16'" day of August, 2016.

iy o —

JOHNA. TOMLINSON, MAYOR

KATHY M. WARD, CITY CLERK
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STATE OF CALIFORNIA )
COUNTY OF ORANGE ) ss.
CITY OF DANA POINT )

I, Kathy Ward, City Clerk of the City of Dana Point, do hereby certify that the
foregoing Resolution No. 16-08-16-02 was duly adopted and passed at a regular
meeting of the City Council on the 16" day of August, 2016, by the followmg roll-call

vote, to wit:
AYES: Council Members Muller, Olvera, Schoeffel, Mayor Pro Tem
Viczorek, and Mayor Tomlinson
NOES: None

ABSENT: None

ABSTAIN: None

g/a:cm a/d

KATHY M. WARD, CITY CLERK

Coastal Commission
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EXHIBIT “A”

General Plan Amendment GPA16-0001

*Deletions are shown as strikeeut and additions are underlined

Pollcy 5.31 — Page 11(HDCP) Page 17(General Plan)

Recreation and access opportunities at public beaches and parks at the
Headlands shall be protected, and where feasible, enhanced as an important
coastal resource. Public beaches and parks shall maintain lower-cost user fees
and parking fees, and maximize hours of use fo the extent feasible, in order to
maximize public access and recreation opportunities. Limitations on time of use
or increases in user fees or parking fees shall be subject to a Coastal
Development Permit. Sirand Vista Park and the entries to the Mid-Strand
Access and upper and lower Central Strand Access shall be open and operated
and maintained for public pedestrian beach access to and from Strand Vista Park
and Strand Beach from 5:00 a.m. to 10:00 p.m. Retractable gates operating with
an_automatic locking mechanism shall be permitied at the entries to the Mid-
Strand Access and Central Strand Access only if the access ways are operated
and maintained in a fully open position and signed for public access during hours
of operation approved by a Coastal Development Permit, and the gates are

designed with no potential to limit, deter, or prevent public access to the
shoreline. The South Strand Switchback Trail and Strand Beach Park/Strand
Revetment Trail shall be open and operated and maintained for public beach

access 24 hours a day.

Coastal Commission
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ORDINANCE NO. 16-05

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF
DANA POINT, CALIFORNIA, APPROVING ZONE TEXT
AMENDMENT ZTA16-0001 TO AMEND THE HEADLANDS
DEVELOPMENT AND CONSERVATION PLAN (HDCP) SECTION
4.0 TO ADDRESS PUBLIC ACCESS OVER SPECIFIED ACCESS
WAYS IN THE RESIDENTIAL PORTION OF THE HEADLANDS

. AND SUBMISSION AS PART OF LOCAL COASTAL PROGRAM
‘AMENDMENT LCPA16-0001 FOR  APPROVAL AND
CERTIFICATION BY THE  CALIFORNIA  COASTAL
COMMISSION. :

Applicant:  City of Dana Point
File No.: ZTA16-0001/LCPA16-0001

The City Council of the City of Dana Point does hereby ordain as follows:

WHEREAS, in 2004, the City of Dana Point approved, and the California
Coastal Commission certified, the Headlands Development and Conservation
Plan (the “HDCP”) including prowsmns for prowdlng public access ways o the
shoreline; and

WHEREAS, the City seeks to amend the HDCP Section 4.0 to allow for v
the use of retractable gates at three public access locations, consistent with the
hours of operation approved through the Coastal Development Permlt 15-0021;
and

WHEREAS, the Zone Text Amendment will be consistent with and will
provide for the orderly, systematic and spécific implementation of the General -
Plan by ensuring appropriate public access fo the Strand public beach; and

WHEREAS, the Planning Commission held duly noticed public hearings
as prescribed by law on July 25, 2016, to consider the said Zone Text
Amendment and Local Coastal Program Amendment; and

WHEREAS, at said public hearing, upon hearing and considering all
testimony and arguments, of all persons desiring to be heard, the Planning
Commission considered all factors relating to ZTA16-0001 and LCPA16-0001;
and recommended the City Council approve the said ZTA and LCPA; and

~ WHEREAS, the City Council held a duly noticed public hearing as
prescribed by law on August 16, 2016, to consider said Zone Text Amendment,

and Local Coastal Program Amendment; and

Coastal Commission
LCP-5-DPT-16-0044-1
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WHEREAS, at said public hearing, upon hearing and considering all
testimony and arguments, if any, of all persons desiring to be heard, the City
Council considered all factors relating to ZTA 16-0001, and LCPA 16-0001; and

NOW, THEREFORE, BE IT ORDAINED by the City Council of the City of
Dana Point as follows: A '

A.

That the above recitations are true and correct and incorporated

herein by reference;

The revisions to Section 4.0 of the HDCP are attached hereto as
Exhibit “A” and incorporated herein by reference;

That the proposed action cbmpiies with all other applicable
requirements of state law and local Ordinances;

That the ZTA16-0001 and LCPA16-0001 is in the public interest;

The City Council has reviewed the environmental énalysis
consistent with the California Environmental Quality Act (CEQA)
and determined that the project is exempt from CEQA as follows:
(1) pursuant to Section 15265(f) of the California Guidelines for
Implementation of the California Environmental Quality Act (“CEQA
Guidelines”), CEQA does not apply to a local government's
preparation of a local coastal program amendment; and (2)

-pursuant to section 15061(b)(3) of the CEQA Guidelines, the

proposed amendments to the HDCP will not result in any physical
change to the environment, and thus the project has no possibility
to have a significant effect on the environment. The amendments
will allow the use of retractable gates which will remain fully open at
three (3) public-access ways, the Central Strand (Upper and Lower)
and Mid-Strand access ways, during Coastal Development Permit
15-0021 approved hours of operation and closed for enforcement
purposes during the approved hours of closure, but does not result
in any gates being physically consitructed. Should this amendment
be approved, a Coastal Development Permit would be required for
any gates that may be installed in the future and a CEQA analysis
will be completed at that time to ensure there will not be an
environmental impact;

The proposed amendment to the HDCP is consistent with the
General Plan; '

The City Council adopt Zo_ne Text Amendment ZTA16-0001 for the
reasons outlined herein including but not limited to: ensuring

Coastal Commission
LCP-5-DPT-16-0044-1
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public access durihg Coastal Development Permit 15-0021
approved hours of operation, ensuring that there are clear and
unobstructed coastal access during approved hours of

" operation, that retractable gates may be located at three

locations, while maintaining two existing 24 hour public
access ways to the beach consistent with the General Plan,
HDCP, and Coastal Act;

That the City Council adopt the following findings:

1.

That the public and affected agencies have had ample
opportunity to participate in the LCPA process. Proper
notice in accordance with the LCPA procedures has
been followed. Notices were; 1) mailed on July 5, 2016 to-
notify residents and affected agencies that the proposed

‘changes were available for public review, and on July

14, 2016 public hearing notifications were sent to
property owners within a 500-foot radius of the two
parcels where the beach access is located and tfo
occupants within a 100-foot radius of the same two
parcels, 2) published in the Dana Point News on July 14,
2016, 3) posted at the Dana Point City Hall, the Dana
Point Post Office, the Capistrano Beach Post Office, the
Dana Point Library, and on the City’s web site on July 5,
2016, and 4) on August 4, 2016 public hearing
notifications were sent to property owners within a 500-

- foot radius of the two parcels where the beach access is

located and to occupants within a 100-foot radius of the
two parcels where fully retractable gates may be
developed.

That all policies, objectives, and standards of the LCPA
conform to the requirements of the Coastal Act, including
that the Land Use Plan is in conformance with and adequate
to carry out the Chapter Three policies of the Coastal Act.
The amendments to the Zoning Code are consistent with
the Coastal Act policies that encourage coastal access
and preservation of coastal and marine resources, by
ensuring there is unobstructed public access during
Coastal Development Permit approved public operating
hours of public trails towards the shoreline. This action
will also ensure that even during non-operational fimes,
the retractable gates are designed to minimize coastal
view impacts and signs are provided to inform the
public with regard to the hours of operation.

Coastal Commission
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3. That Coastal Act policies concerning specific coastal
resources, hazard areas, coastal access concerns, and land
use priorities have been applied to determine the kind,
locations, and intensity of land and water uses. The Zone
Text Amendment Amendments do not change any land
use provisions contained in the certified Local Coastal
Plan or approved through Coastal Development Permit
15-0021 for hours of operation and thereby continues to
be consistent with Coastal Act policies.

4. That the level and patiern of development proposed is
reflected in the Zoning Code. The level and pattern of
development as was approved in the HDCP, and
discussed in Land Use Policy 5.31 is not changing and
the proposed ZTA and LCPA will ensure unobstructed
public access during Coastal Development Permit 15-
0021 approved hours of operation to the shoreline. No
change of use is proposed. '

-B. That a procedure has been established o ensure adequate
notice of interested persons and agencies of impending
development proposed after certification of the LCPA.
Procedures and regulations in Chapter 9.61
“Administration of Zoning”, constitute minimum
standards for ZTAs and LCPAs within the City’s Coastal
Zone and has been followed. Applicable notification
and process requirements (Coastal Development
Permit) would be applied to subsequent development
requests if this amendment is approved.

6. That zoning measures are in place which are in
conformance with and adequate to carry out the coastal
policies of the Land Use Plan. This amendment further
implements goals and policies previously certified in the
HDCP and approved Coastal Development Permit to
ensure public access to the shoreline during Coastal
Development Permit 15-0021 approved operational
hours and ensuring that the public has appropriate
signage to be informed of the availability of public
access and options for public access to the beach.

i That the City Council includes the following findings submitting the
LCPA to the Coastal Commission:

1. The City ceriifies that with the adoption of these
amendments, the City will carry out the Local Coastal

Coastal Commission
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Program in a manner fully in conformity with Division 20 of
the Public Resources Code as amended, the California
Coastal Act of 1976.

2. The City include the proposed ZTA and LCPA for Section
4.0 of the HDCP in its submittal fo the Coastal Commission
and state that the amendment is to both the land use plan
and to the implementing actions.

3. The City cértiﬁes that the land use plan is in conformity with
and adequate to carry out the Chapter Three policies of the

Coastal Act.

4, The City certifies the implementing actions as amended, are
in conformity with and adequate to carry out the provisions of
the certified Land Use Plan.

5. The Ordinance of the City Council include the Zone Text
Amendment, and Local Coastal Program Amendment
- numbers ZTA15-0001 and LCPA15-0001 when submitted to

the Coastal Commission.

6. -The City finds that the Ordinance is exempt from CEQA
pursuant to Sections 15061(b)(3) and 15265(f) of the CEQA

Guidelines.

7. The City certifies that the amendments will be submitted to
the Coastal Commission for review and approval as an
Amendment to the Local Coastal Program.

J. That the City Council adopf ZTA16-0001, which would amend the
Dana Point Local Coastal Program pursuant to LCPA16-0001, as
shown in the aftached Exhibit “A”. :

K.. - That the City Council adopts Zone Text Amendment ZTA16-0001,
which would amend the Dana Point Local Coastal Program
pursuant to LCPA18-0001. The City Council approves the
amendment for the reasons outlined herein, including but not
limited to: ensuring public access during Coastal Development
Permit 15-0021 approved hours of operation, ensuring that there
are clear and unobstructed coastal access during approved hours
of operation, that retractable gates may only be located at three
locations, the Mid-Strand and Ceniral Strand access ways, and will
maintain the 24 hour access ways open to the public thus the
proposal is consxstent with the General Plan, HDCP, and Coastal
Act.

Coastal Commission
LCP-5-DPT-16-0044-1
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If any section, subsection, sentence, clause, phrase, or portion of this Ordinance,
is for any reason held to be invalid or unconstitutional by the decision of any
court of competent jurisdiction, such decision shall not affect the validity of the
remaining portions of this Ordinance. The City Council hereby declares that it
would have adopted this Ordinance, and each section, subsection, subdivision,
sentence, clause, phrase, or portion thereof, irrespective of the fact that any one
or more sections, subsections, subdivisions, sentences, clauses, phrases, or
portions thereof be declared invalid or unconstltutlonal

PASSED, APPROVED AND ADOPTED this 6% day of SEPTEMBER, 2016

JOHI\UA. TOMLINSON, MAYOR

ATTEST:

Kttt wad
KAEHY M. WARD, CITY CLERK

-

Coastal Commission
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STATE OF CALIFORNIA )
COUNTY OF ORANGE ) ss
CITY OF DANAPOINT )

[, KATHY WARD, City Clerk of the City of Dana Point, California, do
hereby certify that the foregoing Ordinance No. 16-05 was duly introduced at a
regular meeting of the City Council on the 16 day of August, 2016, and was duly
adopted and passed at a regular meeting of the City Council on the 6! day of
September, 2016, by the following vote, to wit: :

AYES: Council Members Muller, Olvera, Schoeffel, Mayor
Pro Tem Viczorek, and Mayor Tomlinson

NOES: None

ABSTAIN: None

ABSENT: None

Aitttn, whnd

[ KATHY M. WARD, CITY CLERK

Coastal Commission
LCP-5-DPT-16-0044-1
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ORDINANCE NO. 16-05

STATE OF CALIFORNIA ) ‘ :
COUNTY OF ORANGE ) ss AFFIDAVIT OF POSTING
CITY OF DANA POINT ) AND PUBLISHING

KATHY WARD, being first duly sworn, deposes, and says:

That she is the duly appointed and qualified City Clerk of the City of
Dana Point; »

That in compliance with State Laws of the State of California, -
ORDINANCE NO. 16-05, being:

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF
DANA POINT, CALIFORNIA, APPROVING ZONE TEXT
AMENDMENT ZTA16-0001 TO . AMEND THE HEADLANDS
DEVELOPMENT AND CONSERVATION PLAN (HDCP) SECTION
4.0 TO ADDRESS PUBLIC ACCESS OVER SPECIFIED ACCESS
WAYS IN THE RESIDENTIAL PORTION OF THE HEADLANDS
AND SUBMISSION AS PART OF LOCAL COASTAL PROGRAM
AMENDMENT  LCPA16-0001 FOR  APPROVAL - AND
CERTIFICATION BY THE  CALIFORNIA  COASTAL
'COMMISSION.

was published in summary in the Dana Point News newspaper on the 25t day of
August, 2016, and the 15" day of September, 2016, and, in further compliance
with City Resolution No. 91-10-08-1, on the 25 day of August, 2016, and the 8t
day of September, 2016, was caused to be posted in four (4) public places in the
city of Dana Point, to wit:

Dana Point City Hall
Capistrano Beach Post Office
Dana Point Post Office

Dana Point Library

KATHY WARD, CITY CLERK
Dana Point, Califomia

Coastal Commission
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Exhibit “A”

ZONE TEXT AMENDMENT ZTA16-0001

*Deletions are shown as strikeeut and additions are underli_ned

PROPOSED AMENDMENTS TO THE HDCP

Page 4.32
Create the Mid-Strand Vista Park Access as a new public path leading from the

trail in approximately the middle of the park to the Central Strand Beach Access
at the intersection of the first residential cul-de-sac street. The entry to the Mid-
Strand Beach Access shall be designed and maintained to encourage public use
during hours of operation approved by a Coastal Development Permit. i.e.,
architectural elements shall be incorporated inio the entry to distinguish_it and
appropriate signage announcing the presence and encouraging the use of the
access by the public shall be posted. The entry may be gated and operated with
an automatic timer to enforce hours of closure approved: by a Coastal
. Development Permit, but only provided the gate is designed to be fully
retractable and the access way is operated and the gate is maintained in a
completely open position during the approved hours of operation, and the gate
has no security enhancemenis (e.g. spikes, barb wire, etc.) or other visual
obstructions {e.g., wire mesh). Please see Figure 4.12.10. :

Create the Central Strand Beach Access as a new public path to Strand Beach,
conveniently located within the Strand Vista Park, near the entry to the Strand
Residential neighborhood (Planning Area 2). The entry at both ends of the
Central Strand Beach Access shall be designed and maintained fo encourage
public use during hours of operation approved by a Coastal Development Permit,
i.e., the architectural elements shall be incorporated into the entry to distinguish it
and appropriate signage anhouncing the presence and encouraging the use of
the access by the public shall be posted. The Central Strand Beach Access shall
provide direct access to Strand Beach, opening a portion of the property eurrently
historically fenced and restricted from public use. The eniry may be gated at
both ends and operated with an automatic timer to enforce hours of closure
approved by a Coastal Development Permit, but only provided the gates are
designed to be fully retractable and the access ways are operated and the gates
are_mainfained in a completely open position during the approved hours of
operation, and the gates have no security enhancements (e.g. spikes, barb wire,
étc.) or other visual obstructions (e.q., wire mesh). Please see Figures 4.4.15,
4.12.4,4.12.11 and 4.12.12.

Coastal Commission
LCP-5-DPT-16-0044-1
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Page 4-34 '
The Mid-Strand Vista Park Access shall consist of an 8 wide concrete walkway .

and shall be constructed in approximately the middle of the park, from the park
trail to a connection with the Central Strand Beach Access at the intersection of
the residential cul-de-sac. The entry to the Mid-Strand Beach Access shall be
designed and maintained to encourage public use during hours of operation
approved by a Coastal Development Permit, i.e., architectural elements shall be
incorporated into the entry to distinguish it and appropriate signage announcing
the presence and encouraging the use of the access by the public shall be
postied. The entry may be gated and operated with an automatic timer to enforce
hours of closure approved by a coastal development permit, but only provided
the gate is designed to be fully retractable and the access way is operated and
the gate is maintained in a completely open position during the approved hours
of operation, and the gate has no security enhancements (e.g. spikes, barb wire,
etc.) or other visual obstructions (e.g., wire mesh). Please see Figure 4.12.10.

The Central Strand Beach Access shall consist of a concrete walkway 8 wide
which will parallel the spine road for the Strand residential neighborhood, as
illustrated in Figures 4.4.15 and 4.4.16. Above the beach, at the same level as
the lowest row of lots, the access shall be incorporated into a 50’ wide
landscaped extension of Strand Beach Park and the minimum 8 foot wide public
path that shall be located seaward of the Strand residential development and on
top of landward of any shoreline protective device. Within the 50° wide
landscaped extension, the frail shall be 10" wide. The entries to the upper and
lower Central Strand Beach Access shall be designed and maintained to
encourage public use during . hours of operation approved by a Coastal
Development Permit, i.e., architectural elements shall be incorporated into the
entry to distinguish it and appropriate signage announcing the presence and |,
encouraging the use of the access by the public shall be posted. The entries
may be gated at both ends and operated with an_automatic timer to_enforce
hours of closure approved by a coastal development permit, but only provided
the gates are designed to be fully retractable and the access way is operated and
the gates are maintained in a completely open position during the approved
hours of operation. and the gates have no security enhancements (e.g. spikes,
barb wire, etc.) or other visual obstructions (e.g., wire mesh). Please see Figure
4.4.15,4.12.4,4.12.11and 4.12.12.

Figure 4.4.15
Added call-out for “Fully Retractable Public Access Gate”

Figure 4.12.4
Added call-out for “Fully Retractable Public Access Gate”

i

Coastal Commission
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Page 4-105 »
At top, in heading, add:
“J. " Walls, and Fences, and Gates

At bottom, last sentence, modify:

“Figures 4.12.7 through 44240 4.12.13 illustrate the design parameters for the

various project fences, walls, and gates.

New Fiqure 4.12.10 -
Mid-Strand Beach Access Gate

New Figure 4.12.11
Central Strand Upper Access Gate

New Fiqure 4.12.12
Central Strand Lower Access Gate

Existing Figure 4.12.10
Renumbered as Figure 4.12.13

Coastal Commission
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PUBLIC YIEW FENCE
FIGURE 41210
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PUBLIC ¥IEW FENCE
FIGURE 41232
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STATE OF CALIFORNIA - NATURAL RESOURCES AGENCY

EDMUND G. BROWN, IR, Goverror

CALIFORNIA COASTAL COMMISSION

South Coast Area Office

200 Oceangate, Suite 1000
Long Beach, CA 90802-4302

(562) 590-3071

Ursula Luna-Reynosa

Director of Community Development
City of Dana Point

33282 Golden Lantern

Dana Point, CA 92629

August 10, 2016

Re: CALIFORNIA COASTAL COMMISSION COMMENTS FOR PROPOSED
LOCAL COASTAL PROGRAM AMENDMENT (LCPA) NO. 16-0001.

Dear Ms. Luna-Reynosa,

Thank you for the opportunity to comment on the City’s proposed zone text amendment, LCPA
No. 16-0001. The amendment would change the Headlands Development and Conservation
Plan, and Land Use Element Policy 5.31, both of which are components of the City’s certified
Local Coastal Plan. The proposed changes would affect existing public accessways in the Dana
Point Headlands area by imposing restrictions on public use and the use of gates to prevent use

by the public during nighttime hours.

The public access policies of Chapter 3 of the Coastal Act require maximum public access to the
shoreline. The City’s proposed LCP amendment would limit public access. The draft language
indicates that specific coastal accessways in the Dana Point Headlands area will be open during
the “hours of operation™ approved by a coastal development permit. Please specify the intended
hours of operation and include language that does not exclusively restrict shoreline access to

those specified hours.

Additionally, the installation of gates on public accessways would interfere with public access
(Coastal Act Section 30211) and a limitation on the rights guaranteed to the public to access the
shoreline (Coastal Act Sections 30210, 30212, and 30214). Coastal Commission staff encourages
the City to consider innovative access management techniques that do not include gates to
enforce possible hours of operation. Gates, whether opened or closed, can deter the public from
using accessways by giving the impression that the public is not welcome to use such gated
accessways and results in placing the burden of access on the public. We look forward to
working with you. Please feel free to contact us if you have any questions or concerns.

cc: Sherilyn Sarb, Deputy Director
Karl Schwing, Coastal Program Manager
Andrew Willis, Enforcement Supervisor

Sincerely,

Charles Posner
Supervisor of Planning

Coastal Commission
LCP-5-DPT-16-0044-1
Exhibit 5

Page 1 of 75




‘ RECEIVED

,, NOV 18 b
FORM FOR DISCLOSURE

OF EX PARTE } ‘
COMMUNICATIONS

Date and time 6f communication: _If / 1¢, / [¢r 3= 3115 pM

T

Location of communication: LONFERENCE CALL FROM MARIN q(!lo CENTER.
(If communication was sent by mail or & DalID NEISHH .
facsimile, indicate the means of transmission.)

NE{SH

Identity of person(s) initiating communication: STEVE. KINSET @ THE REQVEST -iip
Identity of person(s) receiving communication: PAVIE NEISH PRI NBASH DR

Name or description of project: _[DANA FOINT L2 AMENDMENT

Description of content of communication: -
(If communication included written material, attach a copy of the complete text of

the written material.)

APPLICANT REFPRESENTATIVES REFERRED o CO/ER. LE»TTEQ\. <
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Q\\‘?» EX PARTE COMMUNICATION DISCLOSURE FORM

Wednesday 19B

Filed by Commissioner. _Roberto Uranga

1) Name or description of project: LCP_Amendment No. 2-16 (LCP-5-DPT-16- |
0044-1) City of Dana Point Headlands Development Conservation Plan

2) Date and time of receipt of communication: Wednesday, 11/16/16_11:00AM

3} Location of communication: _Dana Point, CA

(If not in person, include the means of communication, e.g., telephone, e-mail, etc.)

4) Identity of person(s} initiating communication: _D.B. Neish, Inc.

5) Identity of person(s) on whose behalf communication was made: _City of Dana Point

6) Identity of persons(s) receiving communication: Commissioner Uranga, Celina.Luna

7) Identity of all person(s) present during the communication: David B. Neish, David J.

‘Neish. Joe Muller, Mike Klllebrew, Ursula Luna-Reynosa. Celina Luna, Commissioner
Uranga

- Complete, comprehensive description of communlcatlon content (attach complete set of

any text or graphic material presented);

| had an onsite visit at the Dana Point Headlands development and met with City
representatives at the County parking lot above the strands where we walked down the
mid-strand accessway down to the revetment trail above the beach and then back up
the north strand accessway. The City of Dana Point discussed all the improvements
that have been ongoing since the Settlement Agreement with the CCC including new
signage throughout the project, new benches with lighting on the revetment trail, new
bike racks, and 24-7 access on both the north and south strand accessway as well as

~ the revetment trail. They then discussed the upcoming LCPA coming before the

Commission in December to allow for gates at the central and mid-strand accessways
to coincide with the 10 PM to 5 AM hours of closure agreed to in the settlement
agreement. They discussed the new gates and how they would be wider and
electronically close so as not to appear imposing. The Assistant City Manager also
discussed the many access points around the beach and the need to protect public
property rights on these two access points for those hours. We then drove up to the
nature interpretive center and walked around the headlands trail in the conservation
area and discussed all the work being done by the Cjty.to preserve this area.

TIMING FOR FILING OF DISCLOSURE FORM: File this form with. the Executive Director within seven (7) days of the ex parte
communication, if the communication occurred seven or more days in advance of the Commission hearing on the item that was the
subject of the communication. If the communication occurred within seven (7) days of the hearing, provide the information orally on
the record of the proceeding and provide the Executive Director with a copy of any written material that was part of the communication.

This form may be filed with the Executive Director in addition to the oral disclosure.
Coastal Conimission
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City of Dana Point Settlement Agreement and Settlement Cease and Desist Order
CCC-16-CD-02

March 25, 2016
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SETTLEMENT AGREEMENT AND SETTLEMENT CEASE AND DESIST ORDER

This Settlement Agreement and Settlement Cease and Desist Order (collectively, the “Settlement
Agreement”) is entered into by and between (1) the California Coastal Commission (the
“Commission™) and (2) the City of Dana Point (the “City”) (collectively the “Parties”). The
Parties have agreed to work collaboratively to facilitate a resolution of: (a) the matters described
in the “Notification of Intent to Commence Cease and Desist Order and Administrative Civil
Penalties Proceedings” dated November 3, 2015 (“NOTI”), (b) the litigation pending between the
Parties in City of Dana Point v. California Coastal Commission, Fourth Appellate District,
Division One, Case No. D069449, and (c) additional litigation pending in Surfrider Foundation
v. City of Dana Point, Fourth Appellate District, Division One, Case No. D060369 (collectively,
“Litigation”). To that end, the Parties have had discussions over the past couple months for the
purpose of resolving this matter amicably and through this Settlement Agreement. Through the
execution of this Settlement Agreement, the Parties have mutually agreed to resolve with respect
to the City all claims asserted in the NOI and to dismiss the Litigation, as described herein.

RECITALS

1.0 In January 2004, the Commlss1on certified an amendment to the City’s Local Coastal .
Program (“LCP”), with suggested modifications, for the Dana Point Headlands (“Headlands”),
which became effectively certified in January 2005.

1.1 In February 2005, the City approved Master Coastal Development Permit (“Master
CDP”) No. CDP 04-23 for the Headlands development. The Master CDP was appealed to the
Commission in March 2005, and in April 2005, and the Commission found the appeal to present
no substantial issue. ‘ . '

1.2 In May 2009, the City adopted Ordinance No. 09-05 in order to establish hours of
operation of parks and public facilities within the City, including Strand Vista Park, the South
Strand Switchback Trail, Strand Beach Park, the Mid-Strand Beach Access, and Central Strand
Beach Access within the Headlands development.

1.3 In March 2010, the City adopted a Nuisance Abatement Ordinance, No. 10-05
(“Nuisance Abatement Ordinance”), in which the City stated that public nuisance conditions
exist in the area of Strand Vista Park. The Ordinance established hours of operation for the
South Strand Switchback Trail, Strand Beach Park, the Mid-Strand Beach Access and the
Central Strand Beach Access, and reaffirmed hours set for Strand Vista Park by Ordinance No.
09-5, within the Headlands development.

14 The Commission found the City’s action to be an “exemption determination,” appealed it,
conducted a public hearing, and found that the Nuisance Abatement Ordinance was not exempt
from the permitting requirements of the Coastal Act.

1.5  On May 24, 2010, the City filed a-petition for writ of mandate in City of Dana Point v.
California Coastal Commission (San Diego County Superior Court, Case No. 37-2010-

Coastal Commission
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00099827-CU-WM-CTL)), challenging the Commission’s exercise of appellate jurisdiction to
review the City’s Nuisance Abatement Ordinance. On June 17, 2010, the Surfrider Foundation
filed a petition for writ of mandate and complaint- for declaratory and injunctive relief in
Surfrider Foundation v. City of Dana Point (San Diego County Superior Court, Case No. 37-
2010-00099878-CU-WM-CTL), challenging the City’s Nuisance Abatement Ordinance. The
cases were consolidated. On June 2, 2011, the Superior Court entered judgment in the first case, -
ruling that the Commission lacked Jurlsdlc’uon to adjudicate the validity of the City’s Nuisance
Abatement Ordinance. On July 29, 2011, the Superior Court further ruled in the second case that
the Nuisance Abatement Ordinance is 1nva11d The Commission appealed the judgment in the
ﬁrst case, and the City appealed the judgment in the second case.

1.6 On June 17, 2013, the Court of Appeal issued a published decision on the appeal of the
first case, in City of Dana Point v. California Coastal Com. (2013) 217 Cal.App. 4% 170 (“Dana
Point”), while holding the appeal of the second case in abeyance. The Dana Point decision held
that the City’s legislative action in adopting the Nuisance Abatement Ordinance was not a claim
of exemption over which the Commission had appellate jurisdiction, while simultaneously
holding that the trial court erred in restricting the Commission from exercising jurisdiction over

the development mandated by the Ordinance without first determining whether ‘the City was* -

acting properly within the scope of the nuisance abatement powers reserved to it under Coastal
Act Section 30005(b) and noting that there are other provisions in the Coastal Act, which include
enforcement, that the Commission could utilize in the event the trial court concludes on remand
that section 30005(b) does not preclude the Commission from exercising jurisdiction.
Accordingly, it remanded the case to the Superior Court to further determine whether the City
properly and in good faith exercised its nuisance abatement powers in adopting the ordinance.

1.7 On October 6, 2015, following a court trial on remand, the San Diego County Superior
Court in Case No. 37-2010-00099827-CU-MC-CTL entered judgment, ruling that the City did
not properly and in good faith exercise its nuisance abatement powers and entered Judgment for
the Commission.

1.8  On November 3, 2015, the Executive Director of the Commission issued the above-
referenced NOI. On November 18, 2015, in response to the NOI and to respond to the alleged
violations of the public access provisions of the Coastal Act, as addressed in the NOI, the C1ty
locked the gates on the Mid-Strand Beach Access and Central Strand Beach Access in a
completely open position, suspended all hours of operation with respect to the Strand
Accessways, modified signage accordingly, and advised Commission Staff it had done so.

1.9 Also on November 3, 2015, the City approved City CDP 15-0021, authorizing (a)
limited operational hours for the Mid-Strand Beach Access, Central Strand Beach Access, South
Strand Switchback Trail, and the Strand Beach Revetment Trail (“Strand Accessways™), (b)
gates for the Mid-Strand Beach Access and Central Strand Beach Access with an automatic
locking mechanism to correspond to the operating hours, and (c) signage to advise the public of
operating hours and related public information. The City also adopted on first reading a new
ordinance to repeal Ordinance No. 10-05 (the Nuisance Abatement Ordinance), and amend the
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Municipal Code to expand the hours of operation established by the Nuisance Abatement
Ordinance for the Strand Accessways.

1.10  On November 18, 2015, in response to the NOI and to respond to the alleged violations
of the public access provisions of the Coastal Act, as addressed in the NOI, the City locked the
gates on the Mid-Strand Beach Access and Central Strand Beach Access in a completely open
position, suspended all hours of operation with respect to the Strand Accessways, modified
signage accordingly, and advised Commission Staff it had done sO.

1.11 On November 30, 2015, the City’s approval of CDP 15-0021 was appealed to the
Commission and assigned Appeal No. A-5-DPT-15-0067.

1.12  On December 2, 2015, the City filed a notice of appeal from the October 6, 2015
Superior Court judgment in Case No. 37-2010-00099827-CU-MC-CTL (4 Civ. D069449).

1.13  The City has disputed and continues to dispute allegations set forth by the Commission in
the NOI and prior correspondence and filed a Statement of Defense in response to the NOIL on

February 2, 2016, in accordance with the deadhne set forth as extended, by the Commission -

Staff.

1.14  In order to resolve more than five (5) years of litigation and to settle all claims asserted
against the City in the NOI, the Parties have negotiated a resolution, as reflected in. this
Settlement Agreement. To expedite that resolution, the Parties have agreed that Commission
Staff will agendize Commission action on the Settlement Agreement at its April 2016 meeting in
Santa Rosa, barring any unforeseen circumstance that necessitates scheduling the matter for a
later meeting, and Commission action on pending CDP Appeal No. A-5-DPT-15-0067 at its June
2016 Santa Barbara meeting, barring any unforeseen circumstance that necessitates scheduling
the matter for a later meeting. The City, in turn, waived the 49-day requirement in the Coastal
Act with respect to that appeal. The Parties also have agreed that the City will modify its local
CDP to incorporate designated hours of operation for the Strand Access Areas as agreed to
below, and that Commission Staff will recommend that any appeal with respect to said hours of
operation raises no substantial issue, or, if substantial issue is found, that the Commission
approve said hours of operation on appeal at a meeting no later than June 2016, barring
circumstances that warrant scheduling the matter for the July meeting.

1.15 This Settlement Agreement represents a compromise by the Parties to avoid the cost and
uncertainty of administrative and judicial proceedings relating to the NOI and the Litigation.
The City does not acknowledge any guilt, wrongdoing, or liability with respect to the allegations
of the NOI, and this Settlement Agreement shall not be construed to suggest, imply, or establish
any guilt, wrongdoing, or liability with respect to those allegations. All Parties continue to
maintain their respective factual and legal positions as set forth in the NOI (in the case of the
Commission) and in its Statement of Defense (in the case of the City) without any concession to
contrary positions taken by other Parties. Nonetheless, to achieve this compromise, the Parties
have agreed to the terms and conditions set forth in this Settlement Agreement and to resolve the
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differences regarding the Parties’ respective positions regarding the act1v1t1es described in the
NOI arid the Litigation.

2.0 _ NATURE OF THE ISSUES

2.1 Commission Staff’s Position. Commission Staff notified the City that certain activities
have been conducted with respect to the Strand Accessways at the Headlands development that
required authorization pursuant to the Coastal Act, but for which no such authorization was
obtained. In summary, the primary activities of concern to Staff include the installation of gates
and signs restricting public beach access and the establishment and enforcement of “hours of
operation” limiting public beach access, as identified in the NOI.

2.2 City’s Position. The City’s position is set forth in its Statement of Defense. In summary,
the City’s position is that: (a) Gates installed and maintained open during designated hours of
operation at the Mid-Strand Beach Access and Central Strand Beach Access are authorized by
the City’s certified Local Coastal Program (“LCP”), the certified Headlands Development
Conservation Plan (“HDCP”), Master CDP No. 04-23, and City CDP No. 15-0021; (b) the
designation of hours of operation for the Mid-Strand Beach Access, Central Strand Beach
Access, South Strand Switchback Trail, and Strand Beach Park/Strand Revetment Trail, and
public access signs reflecting those designated “hours of operation” are authorized by the City’s
certified LCP, the certified HDCP, and City CDP No. 15-0021, which is presently pending on
appeal before the Commission; and (c) the City timely acted to both address and correct all
matters addressed.in the NOI by locking the gates completely open and suspending all hours of
operation with respect to the Strand Accessways and modifying all signage accordingly.

2.3 Shared Position. All Parties have worked collaboratively to resolve these matters
amicably and have mutually agreed to settle their differences through this Settlement Agreement.

3.0 SETTLEMENT. CEASE AND DESIST ORDER CCC-16-CD-02

Pursuant to its authority under California Public Resources Code (“PRC”) Section 30810, the
Commission hereby authorizes and orders the City; and all its successors, assigns, employees,
agents, contractors, and any persons or entities acting in concert with any of the foregoing to; and
the City agrees to:

3.1 Cease and desist from engaging in development, as defined in PRC Section 30106, that
would require a coastal development permit (“CDP”), on any of the property identified in
Section 4.2 below (“Properties™), unless authorized pursuant to the Coastal Act (PRC Sections
30000 — 30900), including as authorized by this Settlement Agreement the City of Dana Point
Local Coastal Program (“LCP”), or a CDP. ,

3.2 Refrain from undertaking any activity that physically or indirectly discourages or
prevents use of any of the Strand Access Areas, as defined in Section 4.3, below, including, but
not limited to, installing gates or maintaining existing gates (unless locked completely open), in
any of the Strand Access Areas, enforcing hours of closure of any portion of the Strand Access
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Areas, or erecting signs or maintaining existing signs that discourage unimpeded access across
the Strand Access Areas, until and unless authorized pursuant to the Coastal Act, the LCP, or a
CDP (including Appeal No. A-5-DPT-15-0067 or local CDP 15-0021, if modified pursuant to
the terms of this Settlement Agreement and either not appealed to the Commission, or the
Commission finds any such appeal not to raise any substantial issues, or if the Commission finds
substantial issue and approves the modification) including as authorized by this Settlement
Agreement.

3.3  Remove; subject to the terms and conditions of this Settlement Agreement and as set
forth in Section 8.0, below, the gates in the Strand Access Areas, all footings or support
structures for gates (but not stone pilasters to which they may be attached), signs and references
to hours of operation on signs, unless authorized pursuant to the Coastal Act (including as
authorized by this Settlement Agreement), the LCP, or a CDP.

3.4  Remove a) the wire mesh from the gates and adjacent fences, and b) the spikes from the
top of the gates and gateway fences by no later than 15 days after issuance of this Settlement
Agreement. '
3.5  Subject to Section 16.2 below, take all necessary steps to rescind or mvahdate Clty
ordinances 09-05 and 10-05. » :

3.6  Fully and completely comply with the terms and conditions of Master CDP No. 04-23, as
they may apply to the City, including by providing for public access to the Strand Access Areas
without obstruction or limitation, unless authorized pursuant to the Coastal Act, the LCP; or a
further CDP, including as authorized by this Settlement Agreement or Appeal No. A-5-DPT-15-
0067.

40  DEFINITIONS

4.1 Settlement Agreement. This Settlement Agreement and Seftlement Cease and Desist
Order (Commlsswn file number CCC-16-CD-02) are referred to collectively in this- document
alternatively as “the Settlement Agreement” or ‘this Settlement Agreement.” ;

4.2  Properties. The properties in Dana Point, Orange County, on which the Strand Access
Areas are located, also identified as Assessor’s Parcel Nos. 672-092-03, 672-591-09, 672-641-
44, 672-641-45, 672-651-24, 672-651-43, 672-651-44, and 672-651-46, are referred to in this
document collectively as the “Properties.” '

4.3  Strand Access Areas. The public use areas located in Strand Vista Park, South Strand
Switchback Trail, Mid-Strand Beach Access, Central Strand Beach Access, and Strand Beach
Park at the Dana Point Headlands project site, components of which are alternatively known as
“The Strand at Dana Point Headlands,” are referred to in this document collectlvely as the
“Strand Access Areas
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4.4  Subject Activities. This Settlement Agreement addresses activities, structures and
materials on the Properties that Staff has alleged constitute, or are present as a result of,
development (as defined by Coastal Act Section 30106) for which authorization under the
Coastal Act was not received and the Parties dispute. The alleged unpermitted development
activities that are the subject of and encompassed by this Settlement Agreement include closure
of the Strand Access Areas including through establishment, via the adoption of Ordinances 09-
05 and 10-05, and enforcement of hours of operation including by implementing such
enforcement mechanisms as the maintenance of signs indicating hours of operation and the
maintenance and operation of gates across the Mid-Strand Beach Access and Central Strand
Beach Access, all of which Commission Staff alleges result in the failure to provide for public
access to the Strand Access Areas free of limitation and obstruction and are referred to herein as
the “Subject Activities.” L :

3.0 NATURE OF SETTLEMENT AGREEMENT

5.1  Through execution of this Settlement Agreement, the Commission agrees to
expeditiously process the pending appeal, CDP Appeal No. A-5-DPT-15-0067, regarding hours
of operation of Strand Access Areas and an amendment to the City’s certified LCP, if prepared
and submitted, regarding installation of gates on the Mid-Strand and Central Strand Beach
Access, and to act on said appeal no later than the Commission’s June 2016 meeting barring any
unforeseen circumstance that necessitates scheduling the matter for a later meeting. If the City
amends local CDP 15-0021 pursuant to the Settlement Agreement, the Commission agrees
similarly. to expeditiously process any appeal consistent with the time limits set forth in the
Coastal Actand to act on said appeal no later than the Commission’s June 2016 meeting barring
any unforeseen circumstance that necessitates scheduling the matter for a July 2016 hearing.
The City, in turn, agrees to comply with the terms and conditions of the Settlement Agreement,
which addresses under Sections 3.0 through 3.6, above, (1) removal of certain physical items and
materials from the Properties, as described in the Removal Plan; (2) cessation of activities that
interfere with public access across the Strand Access Areas; (3) implementation of public access
improvements and programs; and (4) compliance with the other terms of this Settlement
Agreement, including dismissal of the pending litigation, rescission of existing ordinances, and
compliance with future permits. Nothing in this Settlement Agreement guarantees or conveys
any right to development on the Properties other than the work expressly authorized by this
Settlement Agreement.

5.2 Authority to Conduct Work. By executing this Settlement Agreement, the City attests that
it has authority to conduct all of the work required of it by this Settlement Agreement and agrees
to obtain all permissions necessary (access, etc.) to complete the obligations set forth herein. The
City agrees to cause any employees, agents, and contractors, and any persons or entities acting in
concert with any of the foregoing, to comply with the terms and conditions of this Settlement
Agreement. The City shall, among other measures, distribute copies of this Settlement
Agreement to the aforementioned parties, and incorporate into any confracts with the
aforementioned parties a provision which requires compliance with this Settlement Agreement.
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6.0 COASTAL DEVELOPMENT PERMIT NO. A-5-DPT-15-0067 AND LLOCAL CDP
15-0021 (HOURS OF OPERATION)

6.1  Nothing in this Settlement Agreement precludes the City from seeking authorization from
the Commission for prospective hours of operation of the Strand Access Areas, including
through, subject to the terms below, CDP Appeal No. A-5-DPT-15-0067, or local CDP 15-0021,
if modified pursuant to the terms of this Settlement Agreement. In order to expedite the
Commission’s processing of Appeal No. A-5-DPT-15-0067, and thus also effect a
comprehensive resolution of the issue of hours of operation of the Strand Access Areas, the
Parties have agreed to implement this Settlement Agreement and process CDP Appeal No. A-5-
DPT-15-0067, or any appeal if the City amends the local CDP as provided by this agreement
pursuant to Sections 6.1 and 6.2 and other terms and conditions set forth in the Settlement
Agreement, as applicable.

6.2  In connection with Appeal No. A-5-DPT-15-0067', the City agrees to, within 15 days of
issuance of this Settlement Agreement, modify the local CDP to include approval of designated
hours of operation for the Strand Access Areas as follows: Strand Vista Park [Sam-10pm], South
Strand Switchback Trail [24 hours/day], Strand Beach Park/Strand Revetment Trail*[24
hours/day], Central Strand Beach Access [Sam-10pm], and Mid-Strand Beach Access [Sam-
10pm]. The Commission, in turn, agrees that in the event of an appeal, the Commission’ Staff
will recommend that the appeal raises no substantial issue, or, if substantial issue is found, that
the Commission approve on appeal said designated hours: of operation for the Strand Access
Areas. Except in connection with a request to modify the Settlement Agreement pursuant to
Section 26.0, the City agrees to support at any time at any judicial or Commission administrative
proceeding in any forum the designated hours of operation. Nothing in this Settlement
Agreement, however, shall limit the discretion of the Commission in acting on Appeal No A-5-
DPT-15-0067 or an appeal from the amendment of local CDP 15-0021.

6.2.1 The City may at any time subsequent to issuance of this Settlement Agreement
modify its application to request to achieve, and Commission staff will recommend
approval of, the expansion of the hours of operation of the Strand Access Areas from the
hours listed in Section 6.2. .

6.3  Until such time as CDP Appeal No. A-5-DPT-15-0067 is acted upon by the Commission,

or alternatively, until such time as the appeal period of local CDP15-0021(as modified pursuant -

to this Settlement Agreement) expires without the filing of a non-frivolous appeal, the City
agrees it shall cease enforcement of hours of operation of the Strand Access Areas. Subsequent
to the Commission action on Appeal No. A-5-DPT-15-0067, or the expiration of the appeal
period of local CDP 15-0021(as modified pursuant to this Settlement Agreement) without the
filing of a non-frivolous appeal, and subject to Section 3.2 above, and 15.2 below, any hours of
operation for the Strand Access Areas shall be consistent with the outcome of the Commission’s

! For convenience sake, references hereafter to Commission action on A-5-DPT-15-0067 are intended to include
Commission action on any new appeal generated after the City amends the local CDP as required by this agreement.
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final decision on Appeal No. A-5-DPT-15-0067 or local CDP 15-0021(as modified pursuant to
this Settlement Agreement), if not appealed, as appropriate. Nothing in this Settlement
Agreement is intended to limit the City’s rights with respect to seeking judicial review of the
Commission’s action on Appeal No. A-5-DPT-15-0067.> :

7.0 LOCAL COASTAL PROGRAM AMENDMENT (GATES)

7.1 The City agrees to amend local CDP No. 15-0021 within 15 days of approval of this
Settlement Agreement, to delete its approval of gates in connection with the Mid-Strand Beach
Access and Central Strand Beach Access.

7.2 The Parties agree that the City may, if it so desires, prepare and submit a complete
application for an amendment to the City’s LCP to make the use of gates in connection with
approved hours of operation for the Mid-Strand Beach Access and Central Strand Beach Access
an allowable use that could be approved through a CDP.

7.3 If the City submits such an application on or before September 15, 2016, the Commission
agrees to expeditiously process the LCP amendment application.and set the matter for hearing
and action by the Commission but in any event not later than the Commission’s January 2017
South Coast LA/Orange County meeting, barring any unforeseen c1rcumstances that necessitate
scheduling the matter for a later hearing.

74  If the Commission approves the LCP amendment application, the City agrees to
expeditiously process a CDP for the gates and the Commission, in turn, agrees to expeditiously
process and hear any appeal related thereto within the time limits set forth in the Coastal Act but
in any event not later than 120 days after the filing of any appeal, or at the next local hearing
after the 120 days have run, barring any unforeseen circumstances that necessitate scheduling the
matter for a later hearing.

7.5  Nothing in this Settlement Agreement is intended to limit whatever rights the City has
with respect to seeking judicial review of the Commission’s action on the LCP amendment or the
CDP.

8.0 REMOVAL REQUIREMENTS

If the City does not submit an LCP amendment application as provided in Section 7.0 on
or before September 15, 2016, or the Commission denies such LCP amendment application or
CDP thereon, then the City shall submit a Removal Plan within 30 days of the date the
Commission’s final decision on an LCP or CDP thereon, if & denial occurs, or by October 15,
2016, if the City does not submit the LCP amendment application by September 15, 2016, for the
review and approval of the Commission’s Chief of Enforcement or Deputy Chief of Enforcement

2 This prov151on is not intended to imply that the Commission authorizes any action taken by the City pursuant to
this provision or concurs with the position taken by the City in taking such action.
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(hereinafter “Enforcement Chief/Deputy”). The Removal Plan shall provide for the removal and
off-site disposal of all physical items that were placed or have come to rest on the Properties as a
result of the Subject Activities unless approved by a CDP, and shall be consistent with the
conditions set forth below.

8.1  The Removal Plan shall include a site plan showing the location and identity of all
physical items of the Subject Activities and where the photographs will be taken pursuant to
Section 8.5, below. '

8.2  The Removal Plan shall provide that the City shall obtain property owner permission for
any activities that will be undertaken pursuant to this Settlement Agreement on property not
owned by the City.

8.3  The Removal Plan shall indicate that removal of all physical items that were placed or
have come to rest on the Properties as a result of the Subject Activities will be undertaken ina
manner that does not block, impede, or disrupt use of the Strand Access Areas.

8.4  The Removal Plan shall include a description of the methods of removal as well as

proposed public access protection measures to be employed during the removal process.

8.5  The Removal Plan shall indicate that removal of all physical items that were placed or
have come to rest on the Properties as a result of the Subject Activities shall commence pursuant
to the approved Removal Plan within 15 days of approval by the Enforcement Chief/Deputy, and
such removal shall be completed with 10 days of implementing the approved Removal Plan.

8.6  The Removal Plan shall provide that the City will submit photographic documentation,
from the locations depicted on the site plan described in Section 8.1, showing the former location
of, and demonstrating the removal of, all physical items that were placed or have come to rest on
the Properties as a result of the Subject Activities to the Enforcement Chief/Deputy within 30
days of approval of the Removal Plan.

9.0 TMPLEMENTATION REVIEW

In order to facilitate coordination regarding implementation, including compliance, the City has
agreed that it may submit, at its discretion, monthly status reports describing the City's ,
implementation of the Settlement Agreement, and in turn, Staff agrees to discuss said status
reports and any concerns it may have regarding implementation at the request of the City and
dependent upon the schedules of the Parties. If Staff raises an issue of implementation in this
context, the City agrees to address the issue within 10 days of Staff raising the issue.

10.0__REVISION OF DELIVERABLES

The Enforcement Chief/Deputy may require revisions to deliverables under this Settlement
Agreement. The City shall revise any such deliverables consistent with the Enforcement
Chief/Deputy’s specifications, and resubmit them for further review and approval by the
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Enforcement Chief/Deputy, by the deadline established by the Enforcement Chief/Deputy. The
Enforcement Chief/Deputy may extend the deadline for submittals upon a written request and a
showing of good cause, pursuant to Section 19.0 of this Settlement Agreement.

11.0 RESPONSIBLE PARTIES

The City of Dana Point; and all its successors, assigns, employees, agents, contractors, and any
persons or entities acting in concert with any of the foregoing, are subject to all the requirements
of this Settlement Agreement, and shall undertake work required herein according to the terms of
this Settlement Agreement.

12.0 SUBMITTAL OF DOCUMENTS

All documents submitted to the Commission pursuant to this Settlement Agreement must be sent
to:

California Coastal Commission
Attn: Andrew Willis

200 Oceangate, Suite 1000
Long Beach, CA 90802

WITH A COPY TO:

California Coastal Commission
Attn: Chief of Enforcement

45 Fremont, 20th floor

San Francisco, CA 94105

13.0 _COMMISSION JURISDICTION

The Commission has jurisdiction over resolution of these Coastal Act violations pursuant to PRC
Section 30810. The City has agreed not to and shall not contest the Commission’s jurisdiction to
issue or enforce this Settlement Agreement.

14.0 RESOLUTION OF MATTER VIA SETTLEMENT

In light of the intent of the Parties to resolve these matters through settlement, and to avoid
further litigation, the Parties agree to jointly present this Settlement Agreement to the
Commission for its approval and to inform the Commission that this Settlement Agreement
settles all claims — whether contested or uncontested — against the City related to Coastal Act
violations the Commission may have with respect to the Subject Activities referred to in Section
4.2 presently known or asserted by Staff to have occurred on the Property at any time prior to the
Approval Date. The City has submitted a “Statement of Defense” form as provided for in
Section 13181of Title 14 of the California Code of Regulations to state its position as a matter of
record, but has agreed not to contest the legal and factual bases and the terms and issuance of the
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Settlement Agreement. ‘Specifically, the City has agreed not to contest the issuance or
enforcement of this Settlement Agreement at a public hearing or any other proceeding. For the
limited purpose of the Commission’s administrative process (so that Staff is not legally required
to prepare a staff report addressing the City’s Statement of Defense), the City hereby withdraws
its Statement of Defense- for purposes of the Commission’s consideration of this Settlement
Agreement’ and agrees not to seek a stay pursuant to PRC Section 30803(b) or to challenge the
issuance and enforceability of this Settlement Agreement in a court of law or equity.

15.0 EFFECTIVE DATE AND TERMS OF THE SETTLEMENT AGREEMENT:

The effective date of this Settlement Agreement is the date this Settlement Agreement is
approved by the Commission. This Settlement Agreement shall remain in effect permanently
unless and until rescinded in accordance with the standards and procedures set forth in Section
13188(b) and of Title 14 of the California Code of Regulations.

16.0 EFFECT ON PENDING LITIGATION AND TERMINATION OF SETTLEMENT
AGREEMENT

16.1 Within 10 days after this Agreement is fully executed, the Commission and City shall
jointly move or file a stipulation and proposed order in the Court of Appeal in Case No. 4 Civ.
D069449 to stay the appeal until 75 days after Commission action on Appeal No. A-5-DPT-15-
0067, or in the event that local CDP 15-0021 is modified pursuant to the Settlement Agreement
and no non-frivolous appeal is filed, then no later than 75 days after the close of the appeal

- period of local CDP 15-0021, or to a date certain if by mutual agreement.

16.2 If the Commission timely acts on CDP Appeal No. A-5-DPT-15-0067 or any appeal from

an amendment to local CDP 15-0021, and approves the CDP, or amendment thereto, with terms
and conditions to which the City, no later than 75 days thereafter and in writing, agrees, or in the
event that local CDP 15-0021 is modified pursuant to the Settlement Agreement and no non-
frivolous appeal is filed, or, if an appeal is filed, that the Commission finds that it raises no

* substantial issue, then no later than 75 days after the City’s decision becomes final and effective,

the City will (1) request dismissal of its appeal of the Judgment that was entered by the San
Diego County Superior Court in Case No. 37-2010-00099827-CU-WM-CTL on October 6,
2015, with each Party to bear its own attorneys’ fees in connection with each case and appeal, (2)

-additionally dismiss its pending appeal in Surfrider Foundation v. City of Dana Point, Case No.

D060369 that was entered by the San Diego County Superior Court in Case No. 37-2010-

3 In the event a third party challenge is brought against the Commission in connection with the approval of this
Settlement Agreement, the Parties agree that the Statement of Defense referenced in Recital 1.12 of this Settlement
Agreement shall be made a part of and included in the administrative record of proceedings for said third party
judicial challenge: In the event the Commission or Staff decides to reinitiate the enforcement proceeding set forth in
the NOI, or initiate new enforcement proceedings for alleged Coastal Act violations that have been asserted by the

Commission or Staff prior to the effective date of this Settlement Agreement, the Parties agree that the Statement of

Defense referenced in Recital 1,12 of this Settlement Agreement shall be made a part of the admmlstratlve record
for those proceedings.
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00099878-CU-WM-CTL, and (3) take all necessary steps to rescind or invalidate its City
ordinance 09-05 and 10-05.

17.0 FINDINGS

This Settlement Agreement is issued on the basis of the findings adopted by the Commission, as
set forth in the document entitled “Staff Report: Recommendations and Findings for Issuance of
Settlement Agreement and Settlement Cease and Desist Order.” The Parties agree that the
findings shall not prejudice the ability of the City to prepare and submit an application for an
LCP amendment to authorize gates on the Mid-Strand Beach Access and Central Strand Beach
Access, as provided in Section 7, above. The Parties agree that all jurisdictional prerequisites for
issuance of this Settlement Agreement have been met. The activities authorized and required in
this Settlement Agreement are consistent with the resource protection pohcles set forth in
Chapter 3 of the Coastal Act. The Parties agree that the activities required in this Settlement
Agreement are, and the Commission has authorized the activities as being, consistent with the
resource protection policies set forth in Chapter 3 of the Coastal Act.

18.0 COMPLIANCE OBLIGATION

18.1 Strict compliance with this Settlement Agreement by all parties subject thereto is required.
Failure to comply with any term or condition of this Settlement Agreement, including any
deadline contained in this Settlement Agreement, unless the Enforcement Chief/Deputy agrees to
an extension under Section 19.0, below, will constitute a violation of this Settlement Agreement
and shall result in the City being liable for stipulated penalties in the amount of $500 per day per
violation resulting in impacts to public access and $250 per day per violation for all others.

18.2  The City shall pay stipulated penalties within 15 days of receipt of written demand by the
Commission for such penalties regardless of whether the City has subsequently complied. If the
City violates this Settlement Agreement, nothing in this agreement shall be construed as
prohibiting, altering, or in any way limiting the ability of the Commission to seek any other
remedies available, including imposition of civil penalties and other remedies pursuant to PRC
Sections 30820, 30821, 30821.6, and 30822, to the extent applicable, as a result of the lack of
compliance w1th the Settlement Agreement and for the underlying Coastdl Act violations
described herein.

19.0  DEADLINES

Prior to the expiration of any of the deadlines established by this Settlement Agreement,
including Section 23.0, the City may request from the Enforcement Chief/Deputy an extension of
that deadline. Such a request shall be made no fewer than 10 days in advance of the deadline and
directed to the Enforcement Chief/Deputy, in care of the Enforcement Official, in the Long
Beach office of the Commission. '

The Enforcement Chief/Deputy may grant an extension .of deadlines upon a showing of good
cause, either if the Enforcement Chief/Deputy determines that the requesting party has diligently -
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worked to comply with their obligations under this Settlement Agreement but cannot meet
deadlines due to unforeseen circumstances beyond their control, or if the Enfotrcement
Chief/Deputy determines that any deadlines should be extended if additional time would benefit
the success of the obligations under this Settlement Agreement.

20.0 SEVERABILITY

Should any provision of this Settlement Agreement be found invalid, void or unenforceable, such
illegality or unenforceability shall not invalidate the whole, but this Settlement Agreement shall
be construed as if the provision(s) containing the illegal or unenforceable part were not a part
hereof. ' '

21.0 SITE ACCESS

The City shall provide Staff with access to the Properties. Staff may enter and move freely about
the Properties for purposes including, but not limited to, ensuring compliance with the terms of
this Settlement Agreement. Nothing in this Settlement Agreement is intended to limit in any
way the right of entry or inspection that any agency may otherwise have by operation of any law.

22.0 __ GOVERNMENT LIABILITIES

Neither the State of California, the Commission, nor its employees shall be liable for injuries or
damages to persons or property resulting from acts or omissions by the City in carrying out
activities pursuant to this Settlement Agreement, nor shall the State of California, the
Commission or its employees be held as a party to any contract entered into by City or its agents
in carrying out activities pursuant to this Settlement Agreement.

23.0  SETTLEMENT OF CLAIMS

In light of the intent of the Parties to resolve these matters and the Litigation in settlement, and to
coordinate related initiatives of both the City and the Commission, the City will:

(1) process a local CDP within 12 months of issuance of this Settlement Agreement for
construction of the “Trail Connection to Selva” and the “Trail Loop Connection” and “Public
View Overlook Platform”, the general locations of which are depicted on attached Exhibit 1; and
implement said CDP, or said CDP as appealed, approved in whole or in part, and conditioned by
the Commission as to, including, but not limited to, siting of the improvements and restoration of
areas which may be disturbed thereby, if appealed and conditioned as such, within 24 months of
issuance of this Settlement Agreement, unless extended pursuant to Section 19.0 above.

A) In the event that a CDP for the trail improvements, in whole, is not approved or issued
within 18 months of issuance of this Settlement Agreement, or the underlying property
owner, other than the City, does not consent to construction of the improvements
approved, and implementation of the trail improvements, in whole, is not possible, or the
work authorized by the permit does not occur for some other reason beyond the control of
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the City, then in lieu of construction of the trail connections and viewing platform
described in the previous paragraph, the City agrees to provide funding in the amount of
$25,000 per year for a six year period (beginning with the next budget year following the
18 month deadline noted in this paragraph) to the Ocean Institute, described below, for
the Title 1 program described below, including general programming in support of said
program. If the circumstances described immediately above prevent construction of 2 of
the trail improvements, the City agrees to pay half this amount, and a quarter of this
amount if one is prevented as a result of the described circumstances.

(2) develop as soon as feasible, but by no later than within 12 months of issuance of this
Settlement Agreement, a means to link the mobile applications being developed by the City and
Commission to identify public beaches, coastal parks and trails, coastal parking and transit
programs (e.g., the regional coastal trolley system), and key visitor-serving uses within the City,

(3) develop, in consultation with Commission staff, within 12 months of issuance of this
Settlement Agreement, enhanced content for the Commission’s web-based application,

~ (4) install within 6 months of issuance of this Settlement Agreement, 2 bike racks; one each at
the upper entrances to the South Strand Switchback Trail and Mid-Strand Accessways, and 6
cement-cast benches along the Strand Revetment Trail for public viewing and use, and

(5) provide enhanced public access and interpretive signage in connection with the Strand
Accessways consistent with policies of the certified Headlands Conservation and Development
Plan. To that end, the City will submit a signage plan for the review and approval of the
Enforcement Chief/Deputy within 12 months of issuance of this Settlement Agreement. At a
minimum, the signage plan shall include 1) 2 interpretive signs to be placed in locations at
Strand Vista Park that do not interfere with public views of the coast and ocean to display
information on coastal issues, such as marine protected areas, whale migration, and sea level rise
and erosion, etc., 2) 5 coastal access signs, one each at the entrances, at bluff top and beach level,
to the South Strand Switchback Trail and Mid and Central Strand Accessways that display the
traditional footprint logo and the language: “Accessways provided in cooperation with the
California Coastal Commission”, and (3) a minimum of 4 wayfinding signs, with the footprint
logo, installed along the Strand Accessways at appropriate locations. The City shall implement
the signage plan within 90 days of approval of the plan by the Enforcement Chief/Deputy. Each
of the time limits set forth in this Paragraph may be extended by the Enforcement Chief/Deputy
on a showing of good cause pursuant to Section 19.0.

The Parties additionally agree that, in order to enhance public access in the City, if the
Commission, on appeal, timely acts (as described in Section 5.1, above) on CDP Appeal No. A-
5-DPT-15-0067 or an amendment to local CDP 15-0021 pursuant to Section 6 above with terms
and conditions to which the City, no later than 75 days thereafter and in writing, agrees, the City
shall submit a plan within 90 days thereafter for the review and approval of the Enforcement
Chief/Deputy to fund a public access program or programs to be operated by the Ocean Institute
(www.ocean-inistitute.org) in conjunction with its existing programs. If the City amends local
CDP 15-0021 pursuant to Section 6 above (and no non-frivolous appeal is received), or if an
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appeal is filed and the Commission finds that the appeal raises no substantial issue, then the City
shall submit said plan for review and approval of the Enforcement Chief Deputy within 90 days
after the date the City’s action becomes final. The exact nature and operation of the program or
programs will be determined in collaboration with and on the basis of proposals and/or input
from the Ocean Institute, the Commission, the Surfrider Foundation and the City with the
objective of providing children from the Southern California area and beyond, and in particular
from Title 1 schools, with learning opportunities relating to public access to the Marine
Conservation Area at Strands Beach, hands-on marine science, and contemporary oceanographic
~ and related issues (such as the impacts on coastal resources associated with global warming, sea
level rise, and marine debris). The City agrees to budget and provide the funding for the
program or programs, including transportation costs, in the amount of $25,000 per year for a six
year period, beginning with the next budget year following submittal of the funding plan
described herein, and to provide the Enforcement Chief/Deputy of the Commission with an
annual report which evidences payment of such funding.

The Parties agree that this Settlement Agreement settles any monetary claims for relief the
Commission may have against the City with respect to the Subject Activities referred_to in
Section 4.4 of the Settlement Agreement (specifically including, to the extent applicable, claims
for civil penalties, fines or damages under the Coastal Act, including under Public Resources
Code Section 30805, 30820, 30821, and 30822) with the exception that, if the City fails to
comply with any term or condition of this Settlement Agreement, the Commission may. seek
monetary or other claims for both the underlying violations of the Coastal Act and for the
violation of this Settlement Agreement. ‘

In addition, this Settlement Agreement does not limit the Commission from taking enforcement
action (including seeking monetary relief) to address Coastal Act violations at the Properties or
elsewhere, other than those spemﬁed herein or which occur after the date of this Settlement
Agreement.

Finally, nothing in this Settlement Agreement is intended to limit the Commission from taking
enforcement action against other parties for unpermitted development alleged in Section 4.4.

24.0 RELEASE OF CLAIMS

If the City agrees in writing to the terms of CDP No. A-5-DPT-15-0067, or a Commission-
approved amendment to local CDP 15-0021 within 75 days of its approval, then each party
irrevocably releases all existing claims, demands, liens, and/or causes of action against the other,
its members, its staff and its counsel, but such release shall not include the obligations of the
Parties under this Settlement agreement or for the costs described in the memorandum of costs
filed by the Office of the Attorney General in San Diego County Superior Court in Case No. 37-
2010-00099827-CU-WM-CTL.
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25.0 _SUCCESSORS AND ASSIGNS

This Settlement Agreement constitutes a contractual obligation between the City and the
Commission, and therefore shall remain in effect until all terms are fulfilled, regardless of
whether the City has a financial interest in the Properties, as defined in Section 4.2, currently
owned by the City. The Parties retain all of their rights to enforce this Agreement and to assert
factual defenses to any alleged breaches or violations of this Agreement, with the exception that
the City may not challenge the issuance or enforceability of the Agreement itself or the legality
or enforceability of any specific provision.

This Settlement Agreement shall run with the land, binding the City and its successors in
interest, assigns, and future owners of the Properties currently owned by the City. The City
agrees that it shall provide notice to all successors, assigns, and potential purchasers of any
portion of the Properties of any remaining obligations under this Settlement Agreement.

26.0 MODIFICATIONS AND AMENDMENTS

Minor, non-substantive’ modifications to this Settlement Agreement may be made subject to
agreement between the Enforcement Chief/Deputy and the City. Otherwise, except as provided
in Section 19.0, above, this Settlement Agreement may be amended or modified only in
accordance with the standards and procedures set forth in Section 13188(b) of Title 14 of the
California Code of Regulations.

27.0  GOVERNMENTAL JURISDICTION

This Settlement Agreement shall be interpreted, construed, governed, and enforced under and
pursuant to the laws of the State of California.

28.0 NO LIMITATION OF AUTHORITY

Except as expressly provided herein, nothing in this Settlement Agreement shall limit or restrict
the exercise of the Commission’s enforcement authority pursuant to Chapter 9 of the Coastal
Act, including the authority to require and enforce compliance with this Settlement Agreement.

29.0 INTEGRATION

This Settlement Agreement constitutes the entire agreerhent between the Parties and may not be
amended, supplemented, or modified except as provided in this Settlement Agreement.

30.0 STIPULATION

The City and its representatives attest that they have reviewed the terms of this Settlement
Agreement and understand that their consent is final and stipulate to its approval by the
Commission.
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31.0 REPRESENTATIVE AUTHORITY

The signatory below attests that he has the authority to represent and bind in this agreement the

City.

IT IS SO STIPULATED AND AGREED:

Ogbekalf of the City of Dana Point:

March @7, 2016

Executed in S O&f\'\ﬁD\ Qi) SO\ on behalf of the California Coastal Commission;

@&n Ainsworth, Acting Exécutive Director April E, 2016
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