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Appeal Number A-2-MAR-15-0074 (Hjorth Residence)
The purpose of this addendum is to correct the staff report procedural note, to address written
comments received regarding the staff recommendation since the time the staff report was
published, and to supplement proposed recommended findings as appropriate. Staff’s
recommendation remains the same, namely that the Commission determine that the project, as
approved by Marin County, raises “no substantial issue.”
Where applicable, additions to the staff report dated February 19, 2016 are shown in underline
format, and deletions are shown in strikeout format.
1. Replace the procedural note on pages 1-2 of the staff report with the following revised
procedural note

PROCEDURAL NOTE
This is a substantial issue only hearing. Testimony will be taken only on the question of
whether the appeal raises a substantial issue. Generally and at the discretion of the
Chair, testimony is limited to 3 minutes total per side. Please plan your testimony
accordingly. Only the applicant, persons who opposed the application before the local
government (or their representatives), and the local government shall be qualified to
testify. Others may submit comments in writing. If the Commission determines that the
appeal does raise a substantial issue, the de novo phase of the hearing will occur at a
future Commission meeting, during which it will take public testimony.
2. Response to Richard Kohn’s Letter dated January 28, 2016
Appellant Richard Kohn submitted a letter dated January 28, 2016 that raises a series of
questions and issues related to the staff report and its analysis. Mr. Kohn’s letter is organized in
terms of six numbered issues, and this response follows Mr. Kohn’s organization in that respect.
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Mr. Kohn’s First Issue
Mr. Kohn asserts that the fact that the staff report agrees with the Appellants that the proposed
project is within the 100-year Easkoot Creek floodplain raises a significant issue. Staff
respectfully disagrees, and explains its rationale in the staff report, including in reference to the
five factors typically considered by the Commission in determining whether a local
government’s action raises a significant issue (see page 13 of the staff report). The fact that the
project is located within the floodplain is central to staff’s analysis overall, including because the
LCP does not allow same. It is only through applying measures to avoid a taking that the
County’s action on this point does not raise a substantial issue. See staff report discussion on this
issue on pages 11-12.
In addition, Mr. Kohn further asserts the staff report fails to address the effect of Section
22.06.10I of the County’s Interim Zoning Ordinance as it relates to the project. Section 22.06.10I
is not part of the certified Local Coastal Program (LCP). Per Coastal Act Section 30603(b)(1),
grounds for an appeal are limited to allegations that the development does not conform to
standards set forth in the certified LCP (or Coastal Act public access policies), and thus the effect
of Section 22.06.10I in terms of this appeal is immaterial to the question in front of the
Commission.
Mr. Kohn’s Second Issue
Mr. Kohn asserts that the County granted a coastal development permit (CDP) in “violation” of
the LCP, and this is tantamount to repealing provisions of the LCP. Again, staff disagrees. As
discussed above, perhaps the most critical issue in this appeal case is the question of what to do
about the fact that the project lies within the floodplain of Easkoot Creek when the LCP does not
allow development within this floodplain. A CDP is only approvable here to avoid a potential
taking. That is not an action in violation of the LCP. On the contrary, and as explained in the
staff report (see discussion on page 11), the Coastal Act (and by extension the LCP, through
which its authority extends) does not allow application of its policies in such way as to engender
an unjust taking of private property. In its review of the project, the County acknowledged that a
strict application of Section 22.56.130I to prohibit all development of the subject property could
result in a regulatory takings, which could be avoided by approval of a project modified in such a
way as to limit any such inconsistencies. The CDP was approved by the County on that basis.
Thus the County’s action did not violate the LCP, nor did it repeal or amend any provision of the
LCP (see Exhibit 4, pages 2 and 3, and pages 8-9 of the staff report). All the stated LCP
provisions still apply. It is just that in this particular context and for this particular fact set,
potential takings concerns must also be countenanced, allowing for approval of a project
designed to avoid same.
Mr. Kohn’s Third Issue
Mr. Kohn asserts the staff report fails to discuss Coastal Act Section 65906. However, Section
65906 is part of the Government Code, not the Coastal Act, and does not form grounds for an
appeal (again, see Coastal Act Section 30603(b)(1)). Further, his comments assert that the staff
report fails to address County zoning Section 22.86.010 regarding variances. However, Section
22.86.010 is not part of the certified LCP, and likewise does not form grounds for appeal of the
County’s action.
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Mr. Kohn’s Fourth Issue
Mr. Kohn asserts that neither the County nor the Commission may decide constitutional takings
issues. The Commission acknowledges it does not “decide” takings issues, but must consider
them as required by Coastal Act Section 30010. Coastal Act Section 30010 also applies to local
government (see discussion on pages 11-12 of the staff report). Regarding the applicant’s
attorney’s letter promising to avoid litigation, the applicant was free to change her intentions if
the County denied her application.
Mr. Kohn’s Fifth Issue
Mr. Kohn asserts the County had no standards by which to evaluate a takings claim. The County,
like the Commission, must follow the robust body of law regarding takings (see pages 11-12 of
the staff report). In this case, it appears that the County did just that, and approved a reasonable
residential use in a residentially developed area not unlike surrounding development. On this
point, and to help provide additional clarity, the fourth sentence of the third full paragraph on
page 12 of the staff report is modified as follows:
In brief, the County determined the Applicant paid fair market value of ($360,000
according to RealQuest) for a vacant lot in the residential neighborhood, a substantial
investment that reasonably included the expectation of developing a home on the
property where developed homes sell for an average of $500,000.
Mr. Kohn also makes a series of allegations regarding site biology and grading. Regarding the
asserted biological impacts, as explained in the staff report on page 11, and in the County’s
resolution, no sensitive species were found on the parcel. There is no indication that the site
would provide for any such habitat, including as it is located in a fairly developed area that is
actually located across a developed road from the creek itself. Regarding the septic system, Mr.
Kohn alleges that the staff report grading calculation was in error, pointing to the County’s
resolution on this point. Staff calculated the volume of grading using the dimensions provided on
the project plans for the proposed 1,400 square foot home, and this calculation amounted to less
than 150 cubic yards. Staff stands by this calculation. In addition, given that the County Board of
Supervisors further reduced the size of the home by 300 square feet when it was approved, a
change not reflected in the project plans, the amount of grading required for the reduced home
may be even less than that amount (see page 10 of the staff report).
Mr. Kohn’s Eighth Issue
Mr. Kohn asserts that the proposed project would be incompatible with character of the
surrounding natural and built environment, inconsistent with LCP Section 22.56.130L(O)(3).
However, the County-approved project is consistent with the allowable development standards
for the C-R-2 zoning district, does not require variances for height or setbacks, and is modestly
sized and comparable to other homes in the surrounding area. Staff believes that the project
would be compatible with the area, and agrees with the County on this point (see pages 10-11 of
the staff report).
3. Response to Stephen and Erika Lowry’s Letter dated February 5, 2016
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In a letter dated February 5, 2016, Appellants Stephen and Erika Lowry assert that the
proposed project would create a nuisance by creating increased run off. Technical staff
reviewed plans and made the finding that the depth of flooding in the flood zone should not
detectably change as a result of the development because the footprint of the proposed
residence is small compared to the area of flooding (see page 12 of the staff report). As
required by FEMA, the Applicant has designed the foundation of the residence to be above
the base flood elevation. Further, a condition of the County’s approval requires the
Applicant to provide more details on the drainage and grading plan before issuance of a
building permit. In short, it does not appear that the facts would support an argument that the
County approved project would result in a nuisance.
4. Precedence
As discussed starting on staff report page 13, staff does not believe that the locally-approved
project would create an adverse precedent for future interpretations of the County’s LCP. In fact,
this was a case specific evaluation of a proposed project at this site and under these
circumstances, including the property’s relationship to the creek itself, and the facts surrounding
its acquisition. For further clarity on this point, additional data is added to the staff report on
page 13 as follows:
Third, the locally approved project would not create an adverse precedent for future
interpretations of the County’s LCP. While the proposed development was approved
through a County takings analysis, this exception only applies to the new construction on
this vacant lot and does not allow for new development on other vacant lots or the
redevelopment of previously developed lots. Through Commission staff examination of
property records, it is estimated that there are approximately 25 undeveloped parcels in
the 100-year floodplain of Easkoot Creek. Eleven of these parcels are owned by public
entities. Eight are owned by individuals who also own an adjacent developed parcel,
where further development would likely not raise credible takings issues. Proposed new
residential development on the remaining six parcels on vacant lots located within the
100-year floodplain could only be approved in the future through takings analysis
specific to the parcel determining if the property owner had investment-backed
expectations based upon the information known at the time of purchase, and could only
be approved if the development is designed to be safe from flood hazards and otherwise
consistent with the LCP, as was the case here. Fourth...
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PROCEDURAL NOTE
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The Commission will not take testimony on a “substantial issue” recommendation unless at least
three Commissioners request it. The Commission may ask questions of the applicant, any
aggrieved person, the Attorney General or the Executive Director prior to determining whether
or not to take testimony regarding whether the appeal raises a substantial issue. If the
Commission takes testimony regarding whether the appeal raises a substantial issue, testimony is
generally, and at the discretion of the Chair, limited to 3 minutes total per side. Only the
applicant, persons who opposed the application before the local government (or their
representatives), and the local government shall be qualified to testify during this phase of the
hearing. Others may submit comments in writing. If the Commission finds that the appeal raises
a substantial issue, the de novo phase of the hearing will occur at a future Commission meeting,
during which the Commission will take public testimony.

SUMMARY OF STAFF RECOMMENDATION
On November 17, 2015, Marin County approved a coastal development permit (CDP) to
construct a new, 1,100 square-foot residence with a 300 square-foot attached garage at 4 Calle
del Embarcadero in Stinson Beach, Marin County. The subject parcel is zoned to allow
residential use as one or two-family residences (C-R-2), and is surrounded by other residences
and associated residential uses.
The Appellants assert that the County-approved project is inconsistent with Marin County Local
Coastal Program (LCP) policies related to septic system standards, grading and excavation,
stream and wetland resource protection, wildlife habitat protection, floodplain development
hazards, visual resources and community character, and with respect to regulatory takings
claims. Specifically, the Appellants contend the approved development is inconsistent with the
policies of the Marin County certified LCP because: it is located in the one hundred-year
floodplain of Easkoot Creek and within the 100-foot stream protection buffer for Easkoot Creek;
the septic system approval, grading and drainage plans, and wildlife habitat assessments are
inadequate; the design of the structure is atypical of the design of surrounding residences; that
the Marin LCP does not include policies for analyzing regulatory takings and that the County
lacks the authority to approve regulatory takings claims. Further, the Appellants assert that the
County failed to make findings of fact, specifically that the Applicant was aware that the lot was
unbuildable; the Applicant did not pay fair market value; and that the County acted as a surrogate
for the Applicant in initiating the takings claim.
The Marin County LCP states that the development of permanent structures and other significant
improvements are not permitted in the 100-year floodplain of Easkoot Creek. The 100-year
floodplain of Easkoot Creek has been modeled by Marin County Flood Control District, which
indicates that the subject parcel is in the Easkoot Creek floodplain. Further, the subject parcel is
located in the Federal Emergency Management Agency (FEMA)’s Special Flood Hazard Area
Zone AO, meaning that the subject parcel is at risk of up to three feet of flooding during an one
hundred-year storm (i.e., a storm with a 1% annual chance of occurring). Thus, the proposed
construction of a permanent single-family residence on the subject parcel would not be
consistent with the Marin LCP floodplain development policy. However, the parcel is zoned for
residential uses, and Commission staff concurs with the County’s assessment that denial of the
proposed project could lead to a potential regulatory taking, and that approval of a project
2

A-2-MAR-15-0074 (Hjorth Residence)
modified to limit coastal resource impacts and LCP inconsistencies is appropriate in this case to
avoid same. In its approval, the Marin County Board of Supervisors reduced the area of the
proposed residence from 1,400 square feet to 1,100 square feet, and reduced the area of the
attached garage from 535 square feet to 300 square feet. The County findings state that 1,200
square feet is the average area of residences in the surrounding neighborhood, and that this
reduction achieves roughly that. The County-approved residence also includes appropriate
mitigations to address potential flood water concerns (through minor elevation above FEMA
minimum flood elevations, and measures to allow potential flood waters to pass through the site).
As such, the County-approved project appears to have appropriately minimized these concerns
and LCP inconsistencies to the degree feasible in this case.
With respect to the County-approved project’s consistency with other LCP policies, staff concurs
with the County’s findings. The County-approved project is consistent with the LCP
development standards for the C-R-2 district and the requirements regarding septic systems and
grading. With respect to sensitive habitats, the subject parcel is a vacant lot that supports ruderal
vegetation surrounded by residential land uses. The project was modified to be located outside
the LCP-required 100-foot stream buffer area for Easkoot Creek. The County-approved project
does not require variances for height or setbacks and is modestly sized. Therefore, the Countyapproved project is consistent with the septic system standards, grading and excavation, stream
and wetland resource protection, wildlife habitat protection, and visual resources and community
character policies of the Marin County LCP.
In short, the County approved a reduced scale project intended to avoid a potential takings, and
that appears appropriate in this case. Thus, although there are issues associated with development
in the floodplain when the LCP does not typically allow it, these issues do not rise to the level of
a substantial issue. As a result, staff recommends that the Commission determine that the appeal
does not raise a substantial LCP conformance issue, and that the Commission decline to take
jurisdiction over the CDP application for this project. The single motion necessary to implement
staff’s recommendation is found on page 5 below.

3

A-2-MAR-15-0074 (Hjorth Residence)

TABLE OF CONTENTS
I. MOTION AND RESOLUTION ........................................................................................... 5
II. FINDINGS AND DECLARATIONS ................................................................................... 5
A. PROJECT DESCRIPTION AND LOCATION ............................................................................. 5
B. MARIN COUNTY COASTAL PERMIT APPROVAL ................................................................. 6
C. APPEAL PROCEDURES ....................................................................................................... 6
D. SUMMARY OF APPEAL CONTENTIONS ............................................................................... 7
E. SUBSTANTIAL ISSUE DETERMINATION .............................................................................. 7
EXHIBITS
Exhibit 1 – Project Location Map
Exhibit 2 – Project Area Photos
Exhibit 3 – County-Approved Project Plans
Exhibit 4 – County’s Final Local CDP Action Notice
Exhibit 5 – Appeal of County’s CDP Decision
Exhibit 6 – County Staff Letter to Owners of Property within the Floodplain of Easkoot Creek
APPENDIX
Substantive File Documents

4

A-2-MAR-15-0074 (Hjorth Residence)

I. MOTION AND RESOLUTION
Staff recommends that the Commission determines that no substantial issue exists with respect
to the grounds on which the appeal was filed. A finding of no substantial issue would mean that
the Commission will not hear the application de novo and that the local action will become final
and effective. To implement this recommendation, staff recommends a YES vote on the
following motion. Passage of this motion will result in a finding of no substantial issue and the
local action will become final and effective. The motion passes only by affirmative vote of a
majority of the Commissioners present.
Motion: I move that the Commission determine that Appeal Number A-2-MAR-15-0074
raises no substantial issue with respect to the grounds on which the appeal has been
filed under Section 30603 of the Coastal Act. I recommend a yes vote.
Resolution: The Commission finds that Appeal Number A-2-MAR-15-0057 does not
present a substantial issue with respect to the grounds on which the appeal has been filed
under Section 30603 of the Coastal Act regarding consistency with the certified Local
Coastal Program.

II. FINDINGS AND DECLARATIONS
The Commission finds and declares as follows:

A. PROJECT DESCRIPTION AND LOCATION

The County-approved project, located at 4 Calle del Embarcadero in the Stinson Beach area of
Marin County, includes construction of a 1,100 square-foot residence and attached 300 squarefoot garage, as well as construction of a new gravel driveway, deck, wood fence, propane tank,
and septic system (APN 195-132-03). The parcel is zoned C-R-2 (Coastal, Residential, Twofamily Residence) and is located within the boundaries of the Stinson Beach Community Plan.1
The site is located in an existing residential neighborhood of some 100 homes. The southwest
corner of the subject parcel is located within the 100-foot stream buffer area of Easkoot Creek.
The subject parcel is located seaward of the first public road and within 500 feet of the Pacific
Ocean.
See Exhibit 1 for a location map, Exhibit 2 for photographs of the site, and Exhibit 3 for the
County-approved project plans.2

1

The Stinson Beach Community Plan is not part of the Marin County certified LCP but its land use and
development policies are intended to reflect the unique character of the village of Stinson Beach and are used by the
County to evaluate discretionary planning applications.

2

These plans are not final as the project plans will be revised to reflect the reduction required by the Marin County
Board of Supervisors’ action with setbacks outlined in the Final Local CDP Action Notice.
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B. MARIN COUNTY COASTAL PERMIT APPROVAL

On August 28, 2014, the Marin County Deputy Zoning Administrator (DZA) conditionally
approved the proposed project to reflect revised plans that included modifications to the
proposed front deck and a decrease in the front setback. On September 4, 2014, local Appellants
appealed the DZA’s approval to the Marin County Planning Commission. On October 27, 2014,
the Marin County Planning Commission continued their hearing on the proposed project in order
for the Applicant to submit a supplemental assessment of the adjacent stream buffer area for
Easkoot Creek. On February 9, 2015, the County rescheduled the hearing. The Planning
Commission denied the Appellants’ appeal and conditionally approved the proposed project to
reflect revised plans that eliminate the proposed project’s encroachment into the stream buffer
area. On February 17, 2015, the Appellants appealed the Planning Commission’s approval to the
Marin County Board of Supervisors. On April 7, 2015, the Board of Supervisors continued its
hearing on the proposed project in order for County staff to research the LCP policy restricting
development in the floodplain of Easkoot Creek. On November 17, 2015, the matter was
rescheduled for a hearing. The Marin County Board of Supervisors denied the appeal and
conditionally approved CDP 2014-0051 authorizing the above-described new construction at the
site to reflect a reduction in the area of the proposed residence from 1,400 square feet to 1,100
square feet and a reduction in the area of the attached garage from 535 square feet to 300 square
feet. The County’s Final Local CDP Action Notice (Exhibit 4) was received in the Coastal
Commission’s North Central Coast District Office on Tuesday, December 8, 2015. The Coastal
Commission’s ten-working day appeal period for this action began on Wednesday, December 9,
2015 and concluded at 5pm on Tuesday, December 22, 2015. One valid appeal was received
during the appeal period on December 22, 2015 (Exhibit 5).

C. APPEAL PROCEDURES

Coastal Act Section 30603 provides for the appeal to the Coastal Commission of certain CDP
decisions in jurisdictions with certified LCPs. The following categories of local CDP decisions
are appealable: (a) approval of CDPs for development that is located (1) between the sea and the
first public road paralleling the sea or within 300 feet of the inland extent of any beach or of the
mean high tide line of the sea where there is no beach, whichever is the greater distance; (2) on
tidelands, submerged lands, public trust lands, within 100 feet of any wetland, estuary, or stream,
or within 300 feet of the top of the seaward face of any coastal bluff; (3) in a sensitive coastal
resource area; or (b) for counties, approval of CDPs for development that is not designated as the
principal permitted use under LCP. In addition, any local action (approval or denial) on a CDP
for a major public works project (including a publicly financed recreational facility and/or a
special district development) or an energy facility is appealable to the Commission. This project
is appealable because it is located between the sea and the first public road paralleling the sea.
The grounds for appeal under Section 30603 are limited to allegations that the development does
not conform to the standards set forth in the certified LCP or to the public access policies of the
Coastal Act. Section 30625(b) of the Coastal Act requires the Commission to conduct a de novo
CDP hearing on an appealed project unless a majority of the Commission finds that “no
substantial issue” is raised by such allegations. Under Section 30604(b), if the Commission finds
a substantial issue and conducts a de novo CDP hearing and ultimately approves a CDP for a
project, the Commission must find that the proposed development is in conformity with the
certified LCP.
6

A-2-MAR-15-0074 (Hjorth Residence)

If a CDP is approved for a project that is located between the nearest public road and the sea or
the shoreline of any body of water located within the coastal zone, Section 30604(c) also requires
an additional specific finding that the development is in conformity with the public access and
recreation policies of Chapter 3 of the Coastal Act. This project is located between the nearest
public road and the sea, and thus this additional finding would need to be made if the
Commission were to approve a project following a de novo hearing.

D. SUMMARY OF APPEAL CONTENTIONS

The Appellants assert that the County-approved project is inconsistent with Marin County LCP
policies related to septic system standards, grading and excavation, stream and wetland resource
protection, wildlife habitat protection, floodplain development hazards, visual resources and
community character. Specifically, the Appellants contend that: 1) the project is located in the
one hundred-year floodplain of Easkoot Creek, 2) the septic system standards and grading and
excavation considerations are inadequate, 3) the project is located within the one hundred-foot
stream buffer area and inadequately assessed wildlife habitat areas, 4) the design of the structure
is atypical of the design of surrounding residences, and 5) the Marin County LCP does not
include policies for analyzing regulatory takings and that the County lacks the authority to
approve regulatory takings claims. Further, the Appellants assert that the County failed to make
findings of fact, specifically that the Applicant was aware that the lot was unbuildable; the
Applicant did not pay fair market value; and that the County acted as a surrogate for the
Applicant in initiating the takings claim. However, the Commission is only required to examine
the local approval’s consistency with the certified LCP or with the public access policies of the
Coastal Act.

E. SUBSTANTIAL ISSUE DETERMINATION
Substantial Issue Background
The term substantial issue is not defined in the Coastal Act. The Commission's regulations
simply indicate that the Commission will hear an appeal unless it “finds that the appeal raises no
significant question” (California Code of Regulations, Title 14, Section 13115(b)). In previous
decisions on appeals, the Commission has been guided by the following factors in making such
determinations: (1) the degree of factual and legal support for the local government’s decision
that the development is consistent or inconsistent with the certified LCP and with the public
access policies of the Coastal Act; (2) the extent and scope of the development as approved or
denied by the local government; (3) the significance of the coastal resources affected by the
decision; (4) the precedential value of the local government’s decision for future interpretation of
its LCP; and (5) whether the appeal raises only local issues, or those of regional or statewide
significance. Even where the Commission chooses not to hear an appeal, the Appellants
nevertheless may obtain judicial review of the local government's CDP decision by filing a
petition for a writ of mandate pursuant to Code of Civil Procedure, Section 1094.5.
In this case, for the reasons discussed further below, the Commission determines that the
County’s approval of the project does not raise a substantial issue.
Substantial Issue Analysis
Floodplain Development LCP Policies
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The Marin County LCP restricts floodplain development as follows:
Location and Density of New Development
30. Development shall not be permitted within the 100-year floodplain of Easkoot
Creek and shall otherwise conform with LCP Policies on septic systems and stream
protection.
Section 22.56.130I Development requirements, standards and conditions…
L. Geologic Hazardous Areas.
2. Floodplain Development. Coastal project permit applications adjacent to
streams which periodically flood shall include a site plan that identifies the one
hundred-year floodplain (as described by the Army Corps of Engineers).
Development of permanent structures and other significant improvements shall
not be permitted within the limits of the one hundred-year floodplain.
Analysis
The subject parcel is not adjacent to a stream; it is across the street from Easkoot Creek (see
photos and maps in Exhibits 2 and 3). However, the parcel is within the Creek’s 100-year
floodplain. The term floodplain has been defined by the Army Corps of Engineers (ACOE) as
“an area bordering the inland or coastal waters that was informed by sediment deposition from
such water under present climatic conditions and is inundated during periods of moderate to high
water flows”.3 Further, the 100-year floodplain has been described by the ACOE as the flood
with a probability of 1/100 of being exceeded in any given year. The eastern edge of the subject
parcel is located within 100 feet of Easkoot Creek and is located in the Creek’s 100-year
floodplain as modeled by the Marin County Flood Control District (Marin County Flood Control
District, 2014). The subject parcel is also located in FEMA’s Special Flood Hazard Area Zone
AO, meaning it is at risk of up to three feet of flooding during a 100-year storm (FEMA, 2009).
In a letter to owners of property located within the floodplain of Easkoot Creek, dated July 28,
2015, the County Community Development Agency staff stated that the FEMA flood zone
represents the 100-year floodplain of Easkoot Creek (Exhibit 6). Therefore, since the subject
parcel is within the FEMA flood zone, the subject parcel is located in the 100-year floodplain of
Easkoot Creek, regardless whether it has been officially measured by the Army Corps of
Engineers.
Marin County LCP Policy 30 on location and density of new development and LCP Section
22.56.130(L)(2) on floodplain development, prohibits development of permanent structures
within the limits of the 100-year floodplain and more specifically the 100-year floodplain of
Easkoot Creek. Therefore, the proposed project is inconsistent with Marin County LCP policies

3

Department of Defense, Department of the Army, Corps of Engineers; and Environmental Protection Agency,
Definition of “Waters of the United States” Under the Clean Water Act, Proposed Rule, 79 Fed. Reg. 22199 (April
21, 2014). The definition of “floodplain” is omitted from the final rule, although mentioned in the preamble. The
final rule references the 100-year floodplain, in part because the FEMA has mapped large portions of these areas in
the United States, including at the subject site. (Department of Defense, Department of the Army, Corps of
Engineers; and Environmental Protection Agency, Clean Water Rule: Definition of “Waters of the United States,
Final Rule, 80 Fed. Reg. 37083 (June 29, 2015).
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related to floodplain development that apply to this site and would require that the project be
denied.
Other applicable LCP policies
The Marin County LCP requires the following standards for projects that utilize septic systems
for sewage disposal:
Section 22.56.130I Development requirements, standards and conditions…
B. Septic System Standards.
1. All septic systems within the coastal zone shall conform with the "Minimum
Guidelines for the Control of Individual Wastewater Treatment and Disposal
Systems" adopted by the Regional Water Quality Control Board on April 17,
1979, or the Marin County Code, whichever is more stringent…
The Marin County LCP requires the following standards for projects that involve the grading and
excavation of one hundred fifty cubic yards or more of material:
Section 22.56.130I Development requirements, standards and conditions…
C. Grading and Excavation.
1. Development shall be designed to fit a site's topography and existing soil,
geological, and hydrological conditions so that grading, cut and fill operations,
and other site preparations are kept to an absolute minimum and natural
landforms are preserved. Development shall not be allowed on sites, or areas of a
site, which are not suited to development because of known soil, geology, flood,
erosion or other hazards that exist to such a degree that corrective work,
consistent with these policies (including but not limited to the protection of
natural landform), is unable to eliminate hazards to the property endangered
thereby.
2. For necessary grading operations, the smallest practicable area of land shall
be exposed at any one time during development and the length of exposure shall
be kept to the shortest practicable time. The clearing of land shall be discouraged
during the winter rainy season and stabilizing slopes shall be in place before the
beginning of the rainy season.
The Marin County LCP requires protection of stream and wetland resources as follows.
Section 22.56.130I Development requirements, standards and conditions…
G. Stream and Wetland Resource Protection. The following standards shall apply to
all development within or adjacent streams identified as blue-line streams on the most
recent edition of the USGS seven and one-half minute quadrangle map(s) for the
project area.
For proposed projects located adjacent to streams, application submittals shall
include the identification of existing riparian vegetation as a riparian protection
area. No construction, alteration of land forms or vegetation removal shall be
permitted within such riparian protection area. Additionally, such project
applications shall identify a stream buffer area which shall extend a minimum of
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fifty feet from the outer edge of riparian vegetation, but in no case less than one
hundred feet from the banks of a stream. Development shall not be located within
this stream buffer area…
The Marin County LCP requires protection of wildlife habitat as follows:
Section 22.56.130I Development requirements, standards and conditions…
I. Wildlife Habitat Protection.
2. Siting of New Development. Coastal project permit applications shall be
accompanied by detailed site plans indicating existing and proposed construction,
major vegetation, watercourses, natural features and other probable wildlife
habitat areas. Development shall be sited to avoid such wildlife habitat areas and
to provide buffers for such habitat areas. Construction activities shall be phased
to reduce impacts during breeding and nesting periods. Development that
significantly interferes with wildlife movement, particularly access to water, shall
not be permitted.
The Marin County LCP requires protection of visual resources and community character as
follows:
Section 22.56.130I Development requirements, standards and conditions…
O. Visual Resources and Community Character.
1. All new construction in Bolinas, Stinson Beach, and Muir Beach shall be
restricted to a maximum height of twenty-five feet…
2. To the maximum extent feasible, new development shall be designed and sited
so as not to impair or obstruct existing coastal views from Highway 1 or
Panoramic Highway.
3. The height, scale and design of new structures shall be compatible with the
character of the surrounding natural or built environment. Structures shall be
designed to follow the natural contours of the landscape and sited so as not to
obstruct significant views as seen from public viewing places.
Analysis
With respect to the County-approved project’s consistency with other LCP policies, the
Commission concurs with the County’s findings. The septic system of the County-approved
project has been reviewed and accepted by the Stinson Beach County Water District, which
found that the residence is adequately sized for the approved wastewater system design and that
the septic system is adequately set back from the property lines. Marin County LCP policies
require grading to be kept to a minimum, and include specific standards for projects that involve
grading and excavation of 150 cubic yards or more. The County-approved project requires less
than 150 cubic yards of grading and excavation. This is below the LCP threshold that would
require any additional measures and it does not appear that the grading in and of itself raises any
other LCP concerns. The County-approved project has been modified to move the proposed
development out of the LCP-required 100-foot stream buffer area as measured from the stream
banks and the LCP-required 50-foot riparian protection area. Further, the subject parcel is a
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vacant lot that supports ruderal vegetation, surrounded by residential land uses, and no sensitive
species were found on the site.
With respect to visual resources and community character, the County-approved project is
consistent with the allowable development standards for the C-R-2 zoning district, does not
require variances for height or setbacks, and is modestly sized and comparable to other homes in
the surrounding area. Further, the applicant was seeking County CDP approval for construction
of a 1,400 square foot residence with an attached 535 square foot garage, which the Board of
Supervisors reduced during its hearing to a 1,100 square foot residence with a 300 square foot
garage. The Board also increased the setbacks by six feet from the northerly side property line
and by two feet from the southerly side property line.
Thus, the appeal does not raise a substantial issue of LCP conformance with respect to the Marin
LCP policies related to septic system standards, grading and excavation, stream and wetland
protection, wildlife habitat protection, or visual resources and community character.
Takings
The Appellants claim the Board of Supervisors lacked authority to decide on a constitutional
taking claim. However, the Board did not finally decide on any claim; it was only prudently
relying on analysis of a potential, expensive claim as it may do to forestall any litigation.
The Appellants claim the County lacks regulations that set standards by which to determine
takings issues and that its decision was therefore arbitrary and capricious. There is, however, a
robust body of law on takings issues from the U.S. Supreme Court, most pertinently, Lucas v.
South Carolina Coastal Council ((1992) 505 U.S. 1003) and Penn Central Transportation Co. v.
New York. ((1978) 438 U.S. 104), that provide guidance on when regulatory actions may
constitute a taking. In fact, the Board, like the Coastal Commission, is not authorized by the
Coastal Act to implement its LCP in a manner that would constitute a taking without just
compensation (see Coastal Act Section 30010 [Coastal Act does not authorize the Commission
or a local government to grant or deny a permit in a manner which will take or damage private
property for public use, without payment of just compensation.]).4 To comply with Coastal Act
Section 30010, the Commission has conducted similar takings analyses on de novo review for
proposed homes, such as the permits for Winget, a modest home on a bluff (CDP No. 1-12-023),
and for Hodge, a moderately sized home on a vacant lot, development of which was inconsistent
with several San Mateo County LCP policies regarding sensitive habitats and visual resources
(Appeal No. A-2-SMC-11-040). Thus, the County should consider the potential for its action on
a CDP to constitute a taking, regardless of whether there are specific regulations directly on
point.
In the takings allegation, the Appellants point to nuisance as a “complete” defense to takings
claims. This is not an accurate reading of applicable law (see, for example Monks v. City of
Rancho Palos Verdes (2008) 167 Cal.App.4th 263, 301 [to be enjoinable, public nuisance must
be both substantial and unreasonable]). Even if that were the case here, developing this parcel
4

The Commission considered similar allegations by Richard Kohn against the Commission during a hearing in
December 2015. The petition and response by Commission counsel is available le at
http://documents.coastal.ca.gov/reports/2015/12/w7e-12-2015.pdf.
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with a single family residence does not inherently create a nuisance. The project does not
increase floodwaters and as designed, will not change their flow and will not affect neighboring
properties. As required by FEMA, the Applicant has designed the foundation of the residence to
be above the base flood elevation. Because the footprint of the proposed residence is small
compared to the area of flooding, the depth of flooding in the flood zone should not detectably
change as a result of the development.
The Appellants claim the Board failed to make necessary findings of fact to support its takings
analysis. However, as shown in the Resolution, the County cited several facts, including the
purchase price, the zoning, the fact that the immediate neighborhood contains many homes, some
approved after the certification of the LCP, etc. (Exhibit 4). Further, the overwhelming fact is
that the Applicant proposes a modestly-sized home on a vacant lot that is zoned residential. The
Applicant reasonably surmised she could build a home on the lot for which she paid market
value within Stinson Beach.
Finally, the Appellants claim the County somehow acted as a “surrogate” for the Applicant in
analyzing a potential takings claim. As explained above, however, the County is entitled to
avoid an action that would constitute a taking without just compensation by conducting factspecific analysis and acting in a prudent manner.
The Commission concurs with the County’s conclusion that denial of the proposed project based
on the application of Marin LCP policies could have constituted a taking without just
compensation. A denial of a modestly-sized home on a vacant lot in this case would likely
constitute a categorical taking of the Applicant’s property, since there is no design that can occur
outside of the 100-year floodplain (see Lucas v. South Carolina Coastal Council (1992) 505 U.S.
1003, 1014.). Under the rubric of a Penn Central regulatory taking, which evaluates the nature
of the government action, whether the government’s action denies an owner’s reasonable
investment-backed expectations, and the diminution in value to the property caused by the
government action, the County correctly determined that denial of the project may have led to a
viable takings claim (Exhibit 4). In brief, the County determined the Applicant paid fair market
value of $360,000 for a vacant lot in the neighborhood where developed homes sell for an
average of $500,000. Despite being in the 100-year floodplain, the parcel is zoned residential
and is surrounded by single family homes; the County cited 13 new residences and 15 substantial
additions in the floodplain that were approved since the LCP was certified. The Countyapproved home is of modest size, consistent with the surrounding neighborhood. Additionally,
the development does not otherwise conflict with the LCP nor does it adversely impact coastal
resources.
Furthermore, the County examined an alternative and imposed it, reducing the area of the
proposed residence from 1,400 square feet to 1,100 square feet and reducing the area of the
attached garage from 535 square feet to 300 square feet, making a modest home more modest.
Addressing flood concerns, the residence as approved will be elevated about the Base Flood
Elevation established by FEMA and will be constructed with floodproofing measures such as a
minimum of two openings, equipped with screens, louvers, or valves, having a total net area of
not less than one square inch for every square foot of enclosed area subject to flooding. Thus,
any flooding impacts are minimized in the project.
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Therefore, the Commission finds that in this case the County’s reliance on taking analysis to
approve the development, as modified, was proper, and does not raise a substantial issue.
Conclusion: No Substantial Issue
In addition to the above analysis, the five factors often times used by the Commission as
guidance in determining whether a substantial issue exists also support a finding that the appeal
does not raise a substantial issue. First, the 100-year floodplain of Easkoot Creek has been
modeled by the Marin County Flood Control District and FEMA consistent with how 100-year
floodplains are described by the ACOE. Mapping of the 100-year floodplain is intended to
minimize exposure of life and property to flood hazards and adverse impacts on Easkoot Creek.
As documented in the County’s letter to Stinson Beach homeowners dated July 28, 2015, the
proposed project is located in the 100-year floodplain of Easkoot Creek and therefore, is
inconsistent with Marin County LCP policies on floodplain development. However, Marin
County presented legal and factual evidence to support the decision to approve the single-family
residence. Specifically, the Applicant paid fair market value for the property, which is zoned for
residential development and is located in a neighborhood of similar homes. Second, the extent
and scope of the County’s approval of the proposed project is limited in impact specifically to
the floodplain of Easkoot Creek, which affects approximately 200 property owners. Third, the
locally approved project would not create an adverse precedent for future interpretations of the
County’s LCP. While the proposed development was approved through a County takings
analysis, this exception only applies to the new construction on this vacant lot and does not allow
for new development on other vacant lots or the redevelopment of previously developed lots.
Proposed new residential development on vacant lots located within the 100-year floodplain
could only be approved in the future through takings analysis specific to the parcel, determining
if the property owner had investment-backed expectations based upon the information known at
the time of purchase, and could only be approved if the development is designed to be safe from
flood hazards and otherwise consistent with the LCP, as was the case here. Fourth, the proposed
project constitutes infill residential development on a vacant lot that will not adversely impact
coastal resources. Finally, the project does not raise issues of regional or statewide significance
because it raises issues with policies that are specific to the Marin LCP in this particular
neighborhood adjacent to Easkoot Creek.
For the reasons stated above, the Commission finds that Appeal Number A-2-MAR-15-0074
presents no substantial issue with respect to the grounds on which the appeal has been filed under
Section 30603 of the Coastal Act. Thus, the Commission declines to take jurisdiction over the
CDP application for the project.
Substantive File Documents
Department of the Army, Corps of Engineers and Environmental Protection Agency. “Definition
of “Waters of the United States” Under the Clean Water Act,” 79 Federal Register 76 (21 April
2014), pp. 22188 - 22219.
Federal Emergency Management Agency (FEMA). Flood Insurance Rate Map. Marin County,
California and incorporated areas. Panel 444 of 531. Map Number 06041C0444D. Effective Date
May 4, 2009.
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Marin County Flood Control and Water Conservation District. Stinson Beach Watershed
Program Flood Study and Alternatives Assessment. Prepared by: O’Connor Environmental, Inc.
May 2014
Stinson Beach Historical Society. Virtual Exhibits, Easkoot Creek.
http://stinsonbeachhistoricalsociety.org/collections/virtual_exhibits
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