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CCR § 13115.) Generally and at the discretion of the Chair, testimony is limited to three minutes
total per side. Please plan your testimony accordingly. Only the Applicant, persons who opposed
the application before the local government (or their representatives), and the local government
shall be qualified to testify. (Id. § 13117.) Others may submit comments in writing. (Id.) If the
Commission determines that the appeal does raise a substantial issue, the de novo phase of the
hearing will occur at a future Commission meeting, during which the Commission will take
public testimony. (Id. § 13115(b).)

SUMMARY OF STAFF RECOMMENDATION
The City of Morro Bay approved a coastal development permit (CDP) authorizing a new 1,580square-foot single-family residence with an attached 552-square-foot garage and a roughly 242square-foot open patio on a 10,019-square-foot lot immediately fronting Morro Strand State
Beach, located at 3420 Toro Lane in the City of Morro Bay. The subject parcel is located within
a string of beachfront residential lots and is zoned Single-Family Residential (R-1), and is
bounded by a small unnamed stream to the north, coastal dune habitat to the west and northwest,
and an existing single-family residence to the south. The site also contains an unofficial,
unmaintained beach access path crossing the undeveloped lot that is used by the general public to
access the beach from Toro Lane.
The Appellants contend that the City-approved project violates numerous Morro Bay Local
Coastal Program (LCP) policies, including those that protect public access and environmentally
sensitive habitats, and those that ensure new development is located in areas safe from coastal
hazards. Specifically, with respect to public access, the Appellants contend the removal of the
existing public access trail would deprive many Morro Bay residents of the only safe and usable
beach access route within walking distance of their homes, and the City’s required replacement
trail on the site does not provide the “same or comparable benefits as existed before closure” of
the existing path, as required by the LCP. An Appellant also claims the project should be set
back farther from the adjacent stream, and that the project’s geologic report erred in its
conclusions regarding the location and erosion rates of the coastal and canyon bluffs. Finally, the
Appellant contends that the Applicant’s tsunami wave run-up analysis should have used more
conservative wave height assumptions.
After reviewing the local record, Commission staff has concluded that the approved project does
not raise a substantial issue with respect to the project’s conformance with the City of Morro Bay
LCP. The local action is factually and legally supported by the record, and the project complies
with applicable LCP requirements. The City-approved project authorizes a residential structure
located on an appropriately zoned, vacant parcel adjacent to a string of existing beachfront
homes. With respect to public access, while the City’s approval allows the structure to be located
on an existing informal, unmaintained trail (thus extinguishing at least part of the trail), the City
conditioned its approval to require the Applicant to construct a replacement trail, and required
that this trail be available and open for general public beach access usage on the same site and in
roughly the same configuration as required by the LCP. The replacement public beach pathway
will be similar in location, configuration, and utility as the existing pathway, and the City’s
action affirmatively requires the trail to remain open and usable for general public beach access
usage. In addition, this area of Morro Bay includes other extensive existing public beach access
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offerings to reach Morro Strand State Beach, including public parking and beach access trails at
the Northpoint Natural Area, at the Morro Strand State Beach Campground entrance, and along
Beachcomber Drive. The City’s approval provides a relocated beach access trail in an area
surrounded by extensive and adequate existing nearby public beach access. Even if the City had
not required the Applicant to provide equivalent replacement public beach access, adequate
alternative public access to Morro Strand State Beach exists in abundance in the immediate
vicinity of this project. Thus, the City’s action does not raise a substantial issue with respect to
the LCP’s public beach access requirements.
With respect to sensitive habitat protection, the City appropriately set back the residence from
coastal dune and stream corridor areas, required their restoration and permanent protection via a
conservation easement, and consulted with all required resource agencies on habitat protection
issues. The subject parcel is located in a beachfront residential community, and represents infill
development between existing developed parcels located both upcoast and downcoast. Thus, the
City appropriately ensured the residence will be sited and designed to avoid all sensitive habitats
while still allowing a residential use. The City-approved project does not raise a substantial issue
with respect to the LCP’s sensitive habitat and stream protection requirements.
Finally, with respect to coastal hazards, the proposed residence is located within a beachfront
residential community set back from a broad sandy beach atop a coastal bluff. The Applicant’s
geologic reports identified the site to be stable for development, identified the bluff edge to be
seaward of the properly line, and identified the erosive potential for both the bluff and the
adjacent stream corridor to be low. The Commission’s Senior Coastal Engineer and Senior
Geologist have both reviewed the project materials, including the Applicant’s geologic and wave
run-up analyses, and both concurred with the conclusions of the analyses, including with respect
to the bluff location and delineation, site stability, and required stream corridor and development
setbacks. As such, both the Commission’s Senior Coastal Engineer and Senior Geologist
concluded that the residence, as approved by the City, was safely sited and designed and did not
raise a substantial issue with respect to the LCP’s coastal hazards requirements.
In short, Commission staff has worked extensively with both the Applicant and the City to
proactively identify and address potential coastal resource concerns during the local CDP review
process, and the result is a City-approved project that does not raise substantial LCP
conformance issues.
As a result, staff recommends that the Commission determine that the appeal contentions do not
raise a substantial LCP conformance issue, and that the Commission decline to take jurisdiction
over the CDP for this project. The single motion necessary to implement this recommendation is
found on page 5 below.
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I. MOTION AND RESOLUTION
Staff recommends that the Commission determine that no substantial issue exists with respect
to the grounds on which the appeal was filed. A finding of no substantial issue would mean that
the Commission will not hear the application de novo and that the local action will become final
and effective. To implement this recommendation, staff recommends a YES vote on the
following motion. Passage of this motion will result in a finding of No Substantial Issue and the
local action will become final and effective. The motion passes only by affirmative vote of a
majority of the Commissioners present.
Motion: I move that the Commission determine that Appeal Number A-3-MRB-16-0002
raises no substantial issue with respect to the grounds on which the appeal has been
filed under Section 30603. I recommend a yes vote.
Resolution to Find No Substantial Issue. The Commission finds that Appeal Number A3-MRB-16-0002 does not present a substantial issue with respect to the grounds on
which the appeal has been filed under Section 30603 of the Coastal Act regarding
consistency with the Certified Local Coastal Program and/or the public access and
recreation policies of the Coastal Act.

II. FINDINGS AND DECLARATIONS
The Commission finds and declares as follows:

A. PROJECT DESCRIPTION AND LOCATION
The City of Morro Bay-approved project authorizes a new 1,580-square-foot single-family
residence with an attached 552-square-foot garage and a roughly 242-square-foot open patio on a
10,019-square-foot lot immediately fronting Morro Strand State Beach, located at 3420 Toro
Lane (APN 065-091-022) in the City of Morro Bay (see Exhibit 1 for the project location map
and Exhibit 2 for the approved project plans). The subject parcel is located within a string of
beachfront residential lots and is zoned Single-Family Residential (R-1), and is bounded by a
small unnamed stream to the north, coastal scrub dune habitat to the west and northwest, and an
existing single-family residence to the south.
The site also contains an unofficial, unmaintained beach access path crossing the undeveloped lot
from east to west that connects Toro Lane to the beach (see Exhibit 3 for a photo of the existing
beach path). Historic photos indicate that the path has been in existence since the 1940s and has
subsequently been used by the public as an informal, unmaintained beach access trail. The Cityapproved project allows for the construction of the single-family dwelling on part of the existing
trail (see Exhibit 2), thus necessarily extinguishing at least part of the trail. However, the City
conditioned its approval to require the Applicant to construct and offer to dedicate a relocated
Public Access Trail on the property at issue for continued public beach access use. Specifically,
Planning Condition 18 requires the Applicant to offer to dedicate an area for an unimproved trail
(the Public Access Trail) through the Applicant’s property. Per Planning Conditions 19 through
21, the path design must be reviewed and approved by the City prior to issuance of a building
permit to construct the residence, with the Applicant required to build and open the trail for
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public use prior to final construction signoff. The trail is to be open to the public from one hour
before dawn until one hour after sunset, with appropriate signage at both trail ends to inform the
public of the access trail.

B. CITY OF MORRO BAY CDP APPROVAL
The City of Morro Bay Planning Commission approved coastal development permit (CDP) CP0419 by a 4-1 vote on October 6, 2015. The Planning Commission-approved project was appealed
to the City Council on October 9, 2015 by Linda Stedjee and on October 13, 2015 by Barry
Branin.
On December 8, 2015, the Morro Bay City Council denied the appeals and approved the project.
The City’s notice of final local action was received in the Coastal Commission’s Central Coast
District office on January 6, 2016 (Exhibit 4). The Coastal Commission’s ten-working day
appeal period for this action began on January 7, 2016 and concluded at 5pm on January 21,
2016. Two valid appeals of the City’s CDP decision were received during the appeal period (see
below and see Exhibit 5).

C. APPEAL PROCEDURES
Coastal Act Section 30603 provides for the appeal to the Coastal Commission of certain CDP
decisions in jurisdictions with certified LCPs. The following categories of local CDP decisions
are appealable: (a) approval of CDPs for development that is located (1) between the sea and the
first public road paralleling the sea or within 300 feet of the inland extent of any beach or of the
mean high tide line of the sea where there is no beach, whichever is the greater distance, (2) on
tidelands, submerged lands, public trust lands, within 100 feet of any wetland, estuary, or stream,
or within 300 feet of the top of the seaward face of any coastal bluff, and (3) in a sensitive
coastal resource area; or (b) for counties, approval of CDPs for development that is not
designated as the principal permitted use under the LCP. (See Pub. Res. Code § 30603(a)(1)-(4).)
In addition, any local action (approval or denial) on a CDP for a major public works project
(including a publicly financed recreational facility and/or a special district development) or an
energy facility is appealable to the Commission. (Id. § 30603(a)(5).) This project is appealable
because it is located between the first public road and the sea, and because it is located within
300 feet of the beach and the coastal bluff.
The grounds for appeal under Section 30603 are limited to allegations that the development does
not conform to the certified LCP or to the public access policies of the Coastal Act. (Id. §
30603(b).) Section 30625(b) of the Coastal Act requires the Commission to consider a CDP for
an appealed project de novo unless a majority of the Commission finds that “no substantial
issue” is raised by such allegations.1 (Id. § 30625(b)(2).) Under Section 30604(b), if the
1

The term “substantial issue” is not defined in the Coastal Act or in its implementing regulations. In previous
decisions on appeals, the Commission has generally been guided by the following factors in making substantial
issue determinations: the degree of factual and legal support for the local government’s decision; the extent and
scope of the development as approved or denied by the local government; the significance of the coastal resources
affected by the decision; the precedential value of the local government's decision for future interpretations of its
LCP; and, whether the appeal raises only local issues as opposed to those of regional or statewide significance.
Even when the Commission chooses not to hear an appeal, appellants nevertheless may obtain judicial review of a
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Commission conducts the de novo portion of an appeals hearing and ultimately approves a CDP
for a project, the Commission must find that the proposed development is in conformity with the
certified LCP. If a CDP is approved for a project that is located between the nearest public road
and the sea or the shoreline of any body of water located within the coastal zone, Section
30604(c) also requires an additional specific finding that the development is in conformity with
the public access and recreation policies of Chapter 3 of the Coastal Act. This project is located
between the nearest public road and the sea and thus this additional finding would need to be
made (in addition to a finding that the proposed development is in conformity with the Morro
Bay certified LCP) if the Commission were to approve the project following a de novo hearing.
The only persons qualified to testify before the Commission on the substantial issue question are
the Applicant, persons opposed to the project who made their views known before the local
government (or their representatives), and the local government. (14 CCR §13117.) Testimony
from other persons regarding substantial issue must be submitted in writing. (Id.) Any person
may testify during the de novo CDP determination stage of an appeal, if there is one.

D. SUMMARY OF APPEAL CONTENTIONS
The Appellants contend that the City-approved project violates numerous Morro Bay Local
Coastal Program (LCP) policies, including those that protect public access and environmentally
sensitive habitats, and those that ensure new development is located in areas safe from coastal
hazards. Specifically, with respect to public access, the Appellants contend the removal of the
existing public access trail would deprive many Morro Bay residents of the only safe and usable
beach access route within walking distance of their homes. Furthermore, the Appellants contend
that the relocated path would not provide the “same or comparable benefits as existed before
closure” of the existing path, as required by Land Use Plan (LUP) Shoreline Access and
Recreation Policy 1.07, including because it would be too narrow and steep to allow individuals
with mobility challenges and families with strollers and beach wagons to use. Finally, since the
City’s conditions do not require the Applicant, the City, or any other public agency to maintain
the trail the Appellants contend that the trail will likely eventually be washed away and never
rebuilt, meaning that the trail will be only temporary in nature.
With respect to sensitive habitat protection, an Appellant contends that the City-approved project
violates LUP Environmentally Sensitive Habitat Areas Policy 11.142 because the project’s
allowed reduction in stream buffer width is not the minimum necessary to allow for the
residence. The Appellant states that the buffer between the residence and the stream should be
wider than the LCP-required 25-foot minimum.
With respect to coastal hazards, an Appellant contends that the Project may be in violation of
LUP Hazards Policy 9.023 because the project’s geologic report erred in its conclusions
local government’s CDP decision by filing a petition for a writ of mandate pursuant to the Code of Civil
Procedure, Section 1094.5. (See Pub. Res. Code § 30801.)
2

The Appellant cites LUP Policy 11.04 in the appeal; however, LUP Policy 11.14 addresses stream buffers.

3

The Appellant cites Coastal Act Section 30253 in the appeal; however, that section of the Coastal Act is not the
standard of review for this appeal. Instead, the LCP’s hazards policies that implement Coastal Act Section 30253
(i.e. LUP Hazards Policy 9.02), is the applicable standard of review for this CDP and appeal.
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regarding the location and erosion rates of the coastal and canyon bluffs. Finally, this Appellant
contends that the Applicant’s tsunami wave run-up analysis should have used more conservative
wave height assumptions.
See Exhibit 5 for the full appeal text.

E. SUBSTANTIAL ISSUE DETERMINATION
1. Public Access
Applicable Coastal Act and Morro Bay Local Coastal Program Policies
The applicable Morro Bay LCP policy regarding the protection of existing public access
pathways is:
Morro Bay LUP Shoreline Access and Recreation Policy 1.07
Consistent with Coastal Act Section 30211, development shall not interfere with the
public’s right of access to the sea where acquired through use or legislative
authorization. Such access shall be protected through permit conditions on permitted
development, including easements, dedications or continued accessway maintenance by a
private or public association. Existing identified trails or other access points shall not be
required to remain open provided that they are consolidated or relocated to provide
public access on the same site and provides the same or comparable access benefits as
existed before closure and meets all other open access and other applicable access and
recreation policies of the LUP.
Coastal Act Section 30211 reads:
Coastal Act Section 30211
Development shall not interfere with the public's right of access to the sea where
acquired through use or legislative authorization, including, but not limited to, the use of
dry sand and rocky coastal beaches to the first line of terrestrial vegetation.
LUP Policy 1.07 incorporates language from Section 30211 of the Coastal Act and expressly
prohibits development from interfering with the public’s right of access to the sea, whether
acquired by use or legislative authorization. This LUP policy requires the protection of existing
coastal access paths, and only allows their closure if the path is relocated on the same site to
provide comparable public coastal access.
The project site contains an existing informal, unmaintained trail that traverses the property and
provides public access from Toro Lane to the adjacent Morro Strand State Beach. According to
the City, the path may have been constructed during World War II as a path for tanks to access
the beach. Since then, it has been used as a public beach access trail, including as evidenced by a
list of 75 individuals who state that they have used or currently use the path to access the beach
(see Exhibit 5). Thus, the path constitutes an existing identified trail for purposes of LUP Policy
1.07. While the City’s approval authorizes the construction of a single-family residence on
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portions of the existing trail, per Policy 1.07, the City conditioned its approval to require the
Applicant to construct a new replacement public beach access trail adjacent to the existing one.
Specifically, the City’s approval requires the Applicant to offer to dedicate (OTD) an easement
for an area to be used for an unimproved public access trail through the project site. The OTD
must be recorded, and the City must review and approve the Applicant’s final trail design
configuration, prior to issuance of a building permit. While the condition states that the
Applicant shall offer to dedicate the area for the trail, the City has indicated that it will accept the
easement and open the trail commensurate with the issuance of final occupancy4 (see Exhibit 6 –
letter from Scot Graham, Community Development Manager, stating as such). Furthermore, the
conditions require the path to be open for general public beach access usage from one hour
before sunrise to one hour after sunset, and such information must be posted at both trail ends
using standard coastal access signage.
Appellants’ Contentions
The Appellants contend that the City’s approval to construct a single-family dwelling on portions
of an established and well-used access path does not preserve the public’s right to access the
coast. The Appellants maintain that the approval fails to comply with LCP policies that require
the protection of existing coastal accessways, and that require provision of comparable public
access when existing access is closed or removed. Specifically, the Appellants argue that the
required relocated path would not provide the “same or comparable benefits as existed before the
closure” of the existing path, as required of LUP Policy 1.07, because the relocated path would
be narrower than the existing path (at only two feet wide, as opposed to the existing path’s width
of approximately three feet), and would be constructed on a steeper hill than the current trail
location. The Appellants argue that the existing path is on a flat, relatively-level surface and
descends gradually to the beach, and that it is the only path in the vicinity that provides beach
access to individuals with mobility challenges or with strollers and beach wagons.
The Appellants also argue that since Planning Condition 18 (see Exhibit 3) expressly states that
the City, Applicant, or other public entity shall not be required to maintain the trail, the trail may
never actually be opened. In essence, since neither the Applicant nor the City is required to
maintain the relocated path, the Appellants contend that the path may either never be opened, or
it would never be reopened should it become damaged or erode away. The Appellants are
concerned that the path would erode since it is located in a stream corridor/drainage ditch on a
steeper gradient than the existing path.
Analysis
The City’s approval requires the Applicant to construct and offer to dedicate an area for a
relocated public beach access trail. This area of Morro Bay presently already includes extensive
existing public beach access offerings to reach Morro Strand State Beach, including free public
parking and beach access trails at the Northpoint Natural Area located immediately upcoast from
the project site along Toro Lane, as well as the parking lot and trails at the Morro Strand State
4

Issuance of final occupancy is a City administrative step indicating that the construction has met all required
standards, requirements, and conditions and is thus safe for potential occupancy; it does not mean actual occupancy
of the residence.
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Beach Campground entrance, located just downcoast of the project site along Trinidad Street.
There are also free public on-street parking and beach trails along adjacent Beachcomber Drive.
Thus, the City’s approval provides a relocated beach access trail in an area surrounded by
extensive, comparable, and adequate existing nearby public beach access. The approved trail will
be located on the same parcel as the proposed residence, immediately adjacent to the existing
trail, and continue to provide public access from Toro Lane to Morro Strand State Beach. While
the conditions require the City to review and approve final path site plans, the Applicant’s
preliminary Access Trail Feasibility Study (Study) has identified that the site can safely
accommodate a two-to-four-foot wide path with minimal grading and site disturbance (see
Exhibit 7). With respect to path steepness, the Study further shows that the existing path ranges
from two-to-five feet in width (and not the blanket three-foot width the Appellant claims), and
has slope gradients ranging from 8.5% to 18%. The relocated path will similarly range from twoto-four feet in width, with slopes ranging from 6% to 18%. Thus, the relocated path will continue
to provide access from Toro Lane to the beach, will be located on the same parcel, and will be
roughly the same width and even less steep than the existing trail.
Furthermore, as discussed previously, the City has affirmatively stated its intent and willingness
to accept the public access easement and ensure that the pathway remains open and usable for
general public beach access. The easement must be accepted and the final path configuration
approved by the City prior to issuance of a building permit. The Applicant must construct the
path, and the City must open it for general public use, prior to final construction signoff (i.e. the
“Issuance of Final Occupancy”). Since the Applicant’s geologic and coastal hazards reports have
concluded that the site is stable and safe for the construction of both the residence and the
pathway (the conclusions of which both the City’s and the Commission’s Geologist and Coastal
Engineer concur - see discussion of these points subsequently in this report), the Appellants’
claim that replacement access path will erode away (resulting in illusory, temporary replacement
access) does not raise a substantial issue with respect public access under LUP Policy 1.07.
Therefore, the Commission finds that the required relocated public beach pathway will be similar
in location, configuration, and utility as the existing pathway, and that the City’s action
affirmatively requires the trail to remain open and usable for general public beach access usage.
The relocated trail will provide comparable access benefits as the existing pathway, as required
by the LCP. Furthermore, the City’s approval provides a relocated beach access trail in an area
surrounded by extensive and adequate existing nearby public beach access. Thus, the City’s
action does not raise a substantial issue with respect to LUP Policy 1.07’s requirement for the
provision of comparable replacement beach access.
2. Environmentally Sensitive Habitat
Applicable LCP Policies (in relevant part)
Morro Bay LUP Environmentally Sensitive Habitat Areas Policy 11.01
Environmentally sensitive habitat areas shall be protected against any significant
disruption of habitat values, and only uses dependent on such resources shall be
allowed within such areas.
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…
Morro Bay LUP Environmentally Sensitive Habitat Areas Policy 11.14
A minimum buffer strip along all streams shall be required as follows:
(1) a minimum buffer strip of 100 feet in rural areas;
(2) a minimum buffer strip of 50 feet in urban areas.
If the applicant can demonstrate that the implementation of the minimum buffers on
previously subdivided parcels would render the subdivided parcel unusable for its
designated use, the buffer may be adjusted downward only to a point where the
designated use can be accommodated, but in no case shall the buffer be reduced to
less than 50 feet for rural areas and 25 feet for urban areas. Only when all other
means to project modifications are found inadequate to provide for both the use and
the larger minimum buffer. The lesser setback shall be established in consultation
with U.S. Fish & Wildlife and the California Department of Fish & Game and shall
be accompanied by adequate mitigations. The buffer area shall be measured
landward from the landward edge of riparian vegetation or from the top of the bank
(e.g., in channelized streams). Maps and supplemental information may be required
to determine these boundaries.
…
The Morro Bay LCP protects sensitive habitat areas, including through Policy 11.01, which
protects any area designated as environmentally sensitive habitat area (ESHA) by only allowing
uses dependent on the resource within it, and Policy 11.14, which requires a minimum stream
buffer of 50 feet in urban areas5. Policy 11.14 allows, however, for a reduction of the buffer to 25
if it can be shown that the 50-foot buffer would make the parcel unusable for the designated use.
In other words, if the LCP setback policies as applied to such properties would render a parcel
unusable for its designated use, then a reduction to a minimum of 25 feet can be pursued
consistent with the policies. In addition, any reduced buffer must be established in consultation
with California Department of Fish and Wildlife (CDFW) (formerly California Department of
Fish and Game) as well as with United States Fish and Wildlife Services (USFWS).
In this case, the City found the western/seaward portion of the project site to contain coastal dune
ESHA. As such, the City conditioned its approval to require a 50-foot buffer from the coastal
dune. The City also required development to be set back from the stream/drainage ditch which
forms the northern parcel boundary. As discussed above, while 50-foot stream buffers are
ordinarily required, the City approved a buffer as low as 25 feet in some locations, because
requiring the full 50-foot buffer, along with the requisite coastal dune buffer on the seaward side,
would preclude the ability to build a residence. Thus, while most of the approved residence will
be set back far from the stream, in some locations well over 50 feet, a small portion of the
5

Per Implementation Plan Section 17.12.655, the project site lies within the LCP’s “urban area” for purposes of
stream buffer setbacks.
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residence will be set back the absolute minimum of 25 feet. Finally, the City required the stream,
coastal dune, and their buffers to be restored and placed into permanent protective easement.
Appellant’s Contentions
An Appellant contends that the City does not provide justification as to why a maximum stream
buffer reduction to 25 feet is appropriate, and suggests that a wider stream buffer could have
been required. The Appellant also raises questions as to the adequacy of the project’s biological
reports and ESHA designations.
Analysis
As discussed above, the LCP allows for a reduction in the required 50-foot stream buffer to an
absolute minimum of 25 feet if the buffer would render the parcel unbuildable for its intended
use. Such reduction may only be allowed after consultation with CDFW and USFWS and
accompanied by adequate mitigation. In this case, due to the parcel’s site constraints, including
its narrow configuration and required coastal bluff and coastal dune setbacks on its western
portion, a standard 50-foot buffer would result in a severely curtailed building footprint (see
Exhibit 8). Furthermore, both CDFW and USFWS reviewed and commented on the proposed
reduced stream buffer widths and coastal dune delineation and designations, with both agencies
concluding that the project’s coastal dune protections and the stream buffer reduction (to 25 feet
along a small portion of the house, with the remainder of the residence set back in excess of 50
feet due to the required coastal dune setback) is appropriate and will effectively protect these
habitats (see Exhibit 9). Finally, the City required the Applicant to restore all stream and buffer
areas and place such areas into a protective conservation easement, thereby adequately
mitigating for any potential impacts, as required by the LCP.
Therefore, the City appropriately set back the residence from coastal dune and stream corridor
areas, required their restoration and permanent protection via conservation easement, and
consulted with all required resource agencies on habitat protection issues. The subject parcel is
located in a beachfront residential community and represents infill development between existing
developed parcels both upcoast and downcoast. Thus, the City appropriately ensured the
residence will be sited and designed to avoid all sensitive habitats while still allowing a
residential use. Thus, the City-approved project does not raise a substantial issue with respect to
the LCP’s ESHA and stream protection policies.
3. Coastal Hazards
Applicable LCP Policy
Morro Bay LUP Hazards Policy 9.02
All new development shall ensure structural stability while not creating nor contributing
to erosion or geologic instability or destruction of the site or surrounding area.
The Morro Bay LCP includes an extensive policy framework to ensure that new development is
sited safely outside of areas subject to coastal hazards, including through Policy 9.02, which
requires new development to ensure structural stability and not create or contribute to erosion.
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The Applicant’s property is bounded to the north by a drainage basin/unnamed stream and to the
west by coastal dune and coastal bluff. To understand the potential coastal hazards at this site,
including beach and bluff erosion, storm surges, and potential flooding impacts, the Applicant
prepared a Geologic Bluff Study and a Wave Run-up Analysis. The bluff study determined the
site to be stable for development and subject to a low level of historic erosion. The analysis
identified the edge of the coastal bluff to be seaward of the Applicant’s property line, with
coastal dune ESHA forming the property’s northwest corner near the mouth of the creek. Due to
the required 50-foot coastal dune setback, the house will be set back from the edge of the bluff
by roughly 100 feet. Finally, the Applicant’s wave run-up analysis evaluated potential threats
from storm surges, sea level rise, and tsunami, and concluded that the site has a low potential for
flood impacts.
Appellant’s Contentions
The Appellant contends that the photographs used in the Applicant’s hazards reports to ascertain
the bluff edge delineation were distorted and therefore cannot be relied upon. Furthermore, the
Appellant contends that the maximum tsunami flood elevation of 17.2 feet determined in the
Wave Run-up Analysis is questionable and should have used more conservative (i.e. larger flood
elevations) assumptions.
Analysis
As described above, the proposed residence is located within a beachfront residential community
set back from a broad sandy beach atop a coastal bluff. The Applicant’s geologic reports
identified the site to be stable for development, identified the bluff edge to be seaward of the
properly line, and identified the erosive potential for the both bluff and the adjacent stream
corridor to be low. The Commission’s Senior Coastal Engineer and Geologist have both
reviewed the project materials, including the Geologic Bluff Study and Wave Run-up Analysis,
and both concurred with the conclusions in these analyses, including regarding the bluff location
and delineation, site stability, and required stream corridor and coastal dune setbacks (see
Exhibit 10). As such, both concluded that the residence and associated development, as
approved by the City, were safely sited and designed and did not raise significant coastal hazards
concerns.
Therefore, the residence and the replacement public access path will be located on a stable
building site located well inland from the coastal bluff edge, and do not raise any significant
coastal hazards issues. The project represents a residential structure located in a residentially
zoned lot surrounded by existing homes. Thus, the City’s approval does not raise a substantial
LCP compliance issue with respect to coastal hazards.

F. CONCLUSION
When considering a project that has been appealed to it, the Commission must first determine
whether the project raises a substantial issue of LCP conformity, such that the Commission
should assert jurisdiction over a de novo CDP for such development. At this stage, the
Commission has the discretion to find that the project does not raise a substantial issue of LCP
conformance. As explained above, the Commission is guided in its decision of whether the issues
raised in a given appeal are “substantial” by the following five factors: the degree of factual and
legal support for the local government’s decision; the extent and scope of the development as
13
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approved or denied by the County; the significance of the coastal resources affected by the
decision; the precedential value of the County’s decision for future interpretations of its LCP;
and, whether the appeal raises only local issues as opposed to those of regional or statewide
significance.
In this case, these five factors, considered together, support a conclusion that this project does
not raise a substantial issue of LCP conformance. First, the City’s conclusion that, as
conditioned, the approved residence would not have significant adverse impacts to coastal
access, sensitive habitats, or coastal hazards, is well supported by the record (as discussed
extensively by staff in Section II.E of this staff report) weighing against finding a substantial
issue. Second, the approved project is consistent with the purpose of the residential zoning
district and complies with the LCP’s development standards, including with respect to the
provision of replacement coastal access, and setbacks from sensitive habitats and coastal hazards.
Thus, the extent and scope of this project weigh in favor of a finding of no substantial issue.
Third, because the City adequately protected the coastal resources implicated by the proposed
development, no significant coastal resources are expected to be adversely affected by this
approval, and this factor also weighs against finding a substantial issue. The proposed project is
consistent with the LCP, so this project should not create an adverse precedent, and thus this
factor weighs against finding a substantial issue. Finally, the decisions made here are site- and
LCP-specific and therefore do not raise issues of regional or statewide significance, also
weighing against a finding that a substantial issue exists.
Therefore, all five factors weigh against a finding that the City’s approval raises a substantial
issue with respect to the LCP. Given that the record supports the City’s action and the City’s
analysis did not result in the approval of a project with significant coastal resource impacts, and
given that the approved project complies with applicable LCP provisions and raises no statewide
issues, the Commission finds the appeal does not raise a substantial issue of conformance with
the LCP and thus the Commission declines to take jurisdiction over the CDP for this project.
For the reasons stated above, the Commission finds that Appeal Number A-3-MRB-16-0002
does not present a substantial issue with respect to the grounds on which the appeal has been
filed under Section 30603 of the Coastal Act and finds the project is consistent with the certified
LCP and the public access policies of the Coastal Act.
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CITY OF MORRO BAY
COMMUNITY DEVELOPMENT DEPARTMENT
NOTICE OF FINAL ACTION ON COASTAL DEVELOPMENT PERMIT
DATE OF NOTICE: DECEMBER 28, 2015

NOTICE OF FINAL CITY ACTION on Coastal Development Permit No.

CP0-419 & UP0-383

THE FOLLOWING PROJECT IS LOCATED IN THE MORRO BAY COASTAL ZONE AND ACOASTAL PERMIT APPLICATION
HAS BEEN ACTED ON BY THE CITY.
Applicant: Jeanne and Greg Frye
Address1725 Little Morro Creek Road. Morro Bay, CA 93442
Project
Description: Coastal Development Permit and Conditional Use Permit for an addition exceeding
25% of the existing floor area to a nonconforming residential structure in the Embarcadero bluff
area on property within the Coastal Commission appeal jurisdiction. The project entails a 1,759 SF
single-story addition and roof deck to an existing two-story 2,024 SF dwelling.
Project Location:

3420 Taro Lane, Morro Bay, CA

APN:

066-091-022

--------------~~----~~--------------------------------

Zoning:

R-1/S.2A/ESH

------------~--~-----------------------------------------------

Land Use Plan/General Plan: Low Medium Density Residential/Special Overlay
Zone/Environmentally Sens_
it_iv_e_H_a_b_it_a_t _________________________________________
Lot Area:

10,019 square feet

--------~~~~~~~~---------------------------------------

Filing Date:

1/10/2014

--------~~-------------------------------------------------

Approval Body:
Action Taken:
Action Date:

D

City Council on appeal

------~--------~~---------------------------------------

Approve with conditions

------~~~----~~~~------------------------------------

December 8, 2015

----------------~-------------------------------------------

THIS SITE IS OUTSIDE OF THE COASTAL COMMISSION APPEAL JURISDICTION

~ This City decision is appealable to the California Coastal Commission pursuant to
the California Public Resource Code, Section 30603. The applicant or any aggrieved person may
appeal this decision to the Coastal Commission within TEN (10) working days following
Commission receipt of this notice. Appeals must be in writing and should be addressed to:
California Coastal Commission, 725 Front Street, #300, Santa Cruz, CA 95060, 531-427-4863.
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RESOLUTION NO. 77-15
RESOLUTION OF THE CITY COUNCIL
OF THE CITY OF MORRO BAY, CALIFORNIA
TO DENY THE APPEALS AND UPHOLD THE PLANNING COMMISSION'S
ADOPTION OF A MITIGATED NEGATIVEDECLARATION OF ENVIRONMENTAL
IMPACT AND APPROVAL OF A COASTAL DEVELOPMENT PERMIT (CP0-419)
AND CONDITIONAL USE PERMIT (UP0-383) TO CONSTRUCT A NEW SINGLEFAMILY DWELLING ON A VACANT BEACH FRONT PROPERTY
·AT 3420 TORO LANE

THE CITY COUNCIL
City of Morro Bay, California

WHEREAS, the Planning Commission of the City of Morro Bay conducted public
hearings at the Morro Bay Veteran's Hall, 209 Surf Street, Morro Bay, California, on August 18
and October 6, 20'15, for the purpose of considering Coastal Development Petmit #CP0-419 and
Conditional Use Permit #UP0-383; and
WHEREAS, on October 6, 2015, the Mono Bay Planning Commission adopted
Resolution 28-15 with findings and conditions for approval of Coastal Development Permit
#CP0-419 and Conditional Use Permit #UP0-383; and
WHEREAS, on October 9, 2015, an appeal of the Planning Commission action
approving Coastal Development Permit #CP0-419 and Conditional Use Permit UP0-383 was
filed by Linda Stedjee, specifically requesting the Council overturn the Planning Commission
decision and deny Coastal Development Permit #CP0-419 and Conditional Use Permit UP0-383
because the project would block an existing beach access path; and
WHEREAS, on October 13, 2015, an appeal of the Planning Commission action
approving Coastal Development Permit #CP0-419 and Conditional Use Permit UPQ-383 was
filed by Barry Branin, specifically requesting the Council overturn the Planning Commission
decision and deny Coastal Development Permit #CP0-419 and Conditional Use Permit UP0-383
because the project would block an existing beach access path; and
WHEREAS, the City Council of the City of Mono Bay conducted a public hearing at the
Mono Bay Veteran's Hall, 209 Surf Street, Mono Bay, California, on December 8, 2015, for the
purpose of considering appeals of the Planning Commission approval of Coastal Development
Permit #CP0-419 and Conditional Use Permit #UP0-383; and
WHEREAS, notices of said public hearings were made at the time and in the manner
required by law; and
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City Council Resolution #77-15
Appeal Hearing for #CP0-419 and UP0-383
Page2

WHEREAS, the City Council has duly considered all evidence, whether written or oral,
including without limitation, the testimony of the appellants, the applicant, interested parties,
City staff and all written and oral evaluations and recommendations by staff, presented at
Planning Commission hearings and the City Council hearing.
NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Morro
Bay as follows:
Section 1: Findings. Based upon all the evidence, the City Council makes the following
findings:
California Environmental Quality Act (CEQA) Finding
1. For purposes of the California Environmental Quality Act, an Initial Study was prepared
for the project which resulted in a Mitigated Negative Declaration. The Mitigated
Negative Declaration was routed to the State Clearinghouse for the required 30 day
review and all other legal noticing and review i'equirements have been met. The project
applicants agreed to all mitigation measures. With the incorporation of these mitigation
measures the project will have a less than significant impact on the environment.
Coastal Development Finding
1. As conditioned, the project is consistent with applicable provisions of the Local Coastal
Program for constmction of a new single-family residence and bluff development in the
Atascadero State Beach Bluff Area.
Conditional Use Findings
1. As conditioned, the project is consistent with the General Plan and Local Coastal
Program regarding the location of residential uses and development of property in coastal
bluff setback review area ..
2. As conditioned, the project will not be detrimental to the health, safety and welfare of
persons residing or working in the neighborhood.
Reduced Buffer Area Finding
1. Consistent with the Coastal Land Plan Use (Policy 11.14) and the Environmentally
Sensitive Habitat development standards in the City's Zoning Ordinance (subsection
17.40.040.D.6), the reduction in the stream corridor buffer area from 50 feet to 25 feet is
reasonably necessary to allow development of the site and environmental mitigation is
incorporated into the project description to require native habitat restoration landscaping
in the buffer area.
Coastal Access Finding
1. The project is consistent with the public access and public recreation policies of Chapter
3 of the Coastal Act because it includes a beach access trail through the project site.
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Section 2. Action. The City Council does hereby deny the appeals, adopt the June, 2015
Mitigated Negative Declaration and approve Coastal Development Permit CP0-419 and
Conditional Use Permit UP0-383 for property located at 3420 Taro Lane subject to the
following conditions:
STANDARD CONDITIONS ·

1. This pem1it is granted for the land described in the staffrepmi dated October 6, 2015, for
the project at 3420 Taro Lane (the "Property"), as depicted on plans received by the City
on September 29, 2015, as part of Coastal Development Pennit CP0-419 and Conditional
Use Permit UP0-383, on file with the Community Development Department, as modified
by these conditions of approval, and more specifically described as follows: Site
development, including all buildings and other features, shall be located and designed
substantially as shown on plans, unless othetwise specified herein.
2. Inaugurate Within Two Years: Unless the constmction or operation of the stmcture,
facility, or use is commenced not later than two (2) years after the effective date of this
Resolution and is diligently pursued, thereafter, this approval will automatically become
null and void; provided, however, that upon the written request of the applicant, prior to
the expiration of this approval, the applicant may request up to two extensions for not
more than one (1) additional year each. Any extension may be granted by the City's
Community Development Manager (the "Manager"), upon finding the project complies
with all applicable provisions of the Mono Bay Municipal Code (the "MBMC"), General
Plan and certified Local Coastal Program Land Use Plan (LCP) in effect at the time of the
extension request.
3. Changes: Minor changes to the project description and/or conditions of approval shall be
subject to review and approval by the Community Development Manager. Any changes
to tlus approved pennit deternlined, by the Manager, not to be minor shall require the
filing of an application for a permit amendment subject to Planning Commission review.
4 . Compliance with the Law: (a) All requirements of any law, ordinance or regulation of
the State of Califonua, the City, and any other governmental entity shall be complied
with in the exercise of this approval, (b) This project shall meet all applicable
requirements under the MBMC, and shall be consistent with all programs and policies
contained in the LCP and General Plan for the City.
5. Hold Hannless: The applicant, as a condition of approval, hereby agrees to defend,
indemnify, and hold harmless the City, its agents, officers, and employees, fi·om any
claim, action, or proceeding against the City as a result of the action or inaction by the
City, or from any claim to attack, set aside, void, or annul tills approval by the City of the
applicant's project; or applicant's failure to comply with conditions of approval.
Applicant understands and acknowledges the City is under no obligation to defend any
legal actions challenging the City's actions with respect to the project. This condition
and agreement shall be binding on all successors and assigns.
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6. Compliance with Conditions: The applicant's establishment of the use or development of
the subject property constitutes acknowledgement and acceptance of all Conditions of
Approval. Compliance with and execution of all conditions listed hereon shall be
required prior to obtaining final building inspection clearance. Deviation from this
requirement shall be permitted only by written consent of the Manager or as authorized
by the Planning Commission. Failure to comply with any of these conditions shall render
this entitlement, at the discretion of the Manager, null and void. Continuation of the use
without a valid entitlement will constitute a violation of the MBMC and is a
misdemeanor.
7. Compliance with Morro Bay Standards: This project shall meet all applicable
requirements under the MBMC, and shall be consistent with all programs and policies
contained in the LCP and General Plan of the City.

PLANNING CONDITIONS
1. Construction Hours: Pursuant to MBMC subsection 9.28.030.1, Construction or
Repairing of Buildings, the erection (including excavating), demolition, alteration or
repair of any building or general land grading and contour activity using equipment in
such a manner as to be plainly audible at a distance of fifty feet from the building other
than between the hours of seven a.m. and seven p.m. on weekdays and eight a.m. and
seven p.m. on weekends except in case of urgent necessity in the interest of public health
and safety, and then only with a permit from the Community Development Department,
which permit may be granted for a period not to exceed three days or less while the
emergency continues and which permit may be renewed for a period of three days or less
while the emergency continues.

2. Dust Control: That prior to issuance of a grading pe1mit, a method of control to prevent
dust and wind blow emth problems shall be submitted for review and approval by the
Building Official.
3. Conditions of Approval on Building Plans: Prior to the issuance of a Building Permit, the
final Conditions of Approval shall be attached to the set of approved plans. The sheet
containing Conditions of Approval shall be the same size as other plan sheets-and shall be
the last sheet in the set of Building Plans.
4. Exterior Materials: Building color and materials shall be as shown on plans approved by
the Planning Commission and specifically called out on the plans submitted for a
Building Permit to the satisfaction of the Community Development Manager Manager.
5. Boundaries and _Setbacks: The propetty owner is responsible for verification of lot
boundaries. Prior to requ~sting foundation inspection, a licensed land surveyor shall
verify lot boundaries and building setbacks to the satisfaction of the Community
Development Manager. A copy of the surveyor's Form Certification based on a
boundary survey shall be submitted to the Building Inspector with the request for
foundation inspection.
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6. Building Height Verification: Prior to foundation inspection, a licensed land surveyor
shall measure and inspect the forms and submit a letter to the Community Development
Manager certifying that the tops of the fonns are in compliance with the fmish floor
elevations as shown on approved plans. Prior to either roof nail or fi.·aming inspection, a
licensed surveyor shall submit a letter to the Building Inspector certifying that the height
of the structures is in accordance with the approved plans.
7. Maximum Building Height: Building height shall comply with the maximum building
height standards in the S-2.AOverlay, which are 14 feet for flat roofs and roof deck sills,
and 17 feet for roofs with a minimum pitch of 4 in 12. Height shall be measured from the
average natural grade beneath the building footprint.
8. Stream Conidor Buffer: The minimum buffer area for the stream corridor shall be 25
feet from the top of bank as delineated on the project site plan.
9. Coastal Dune Buffer: The minimum buffer area for the coastal dune habitat shall be 50
feet as delineated on the project site plan.
10. ESH Easement: Consistent with Land Use Element Policy LU-61 , the property owners
shall dedicate a pennanent easement over portions of the Propetty determined to be
sensitive habitat as defined by the Zoning Ordinance. This will include the stream
corridor and the coastal dune area as shown on the project site plan and in the Addendum
to Biological Resources Assessment (KMA 2014) together with the approved buffer
areas. Easement boundaries shall be clearly delineated to the satisfaction of the
Community Development Manager.
11. Geologic Reports: The applicant shall comply with all recommendations contained in the
geologic repotts, prepared for this prope1ty by Eaxth Systems Pacific (June/September
2002, September, 2013 'Update).
12. Slope Stability Analysis: The applicant shall comply with all recommendations contained
in the slope stability analysis prepared for this property by Earth Systems Pacific (March
5, 2015).
13. Soils Engineering Repmt: The applicant shall comply with all recommendations
contained in the soils engineering report prepared for this prope1ty by GeoSolutions
(August, 2014).
14. Utility Undergrounding: Prior to final occupancy clearance, the applicant shall install all
utility distribution and service lines to the site underground.
15. Landscaping: Project landscaping shall include native and drought tolerant plants
consistent with the Habitat Restoration and Enhancement Plan (as required by Biological
mitigation measure 4 in the Mitigation, Monitoring and Reporting Program approved by
the Community Development Manager). Landscaping shall be designed to minimize
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ecological and geological disturbances. Only plant materials recognized for their drought
tolerance or erosion controlling properties shall be authorized on bluffs or bluff tops.
Project landscaping shall be maintained such that it does not obstruct the Public Access
Trail.
16. HVAC Location: Any HVAC system shall be located under the roof lines or on the
grotmd outside of required setbacks and not visible from the public right of way to the
satisfaction of the Community Development Manager.

17. Shoreline Protective Structures Prohibited: Shoreline protective structmes that protect
the approved development (including but not limited to seawalls, revetments, retaining
walls, tie backs, caissons other than for stmctural foundation purposes, piers, groins, etc.)
shall be prohibited. Prior to issuance of a building permit, the Applicant shall record
acknowledgement of this condition on behalf of itself and all successors and assigns in a
manner and form acceptable to the City.
18. Public Access Offer to Dedicate: The Applicant has volunteered to offer to dedicate an
area for an unimproved public access trail tlu·ough the project site to the satisfaction of
the City Engineer and the Community Development Manager (the "Public Access
Trail"). Prior to issuance of a building permit, the offer of dedication of the Public
Access Trail shall be recorded. Upon that recordation, the City will not make nor support
any effort to preserve that implied dedication. The Applicant's offer of dedication and ·
any acceptance thereof shall not require the City, the Applicant or other public entity to
maintain the Public Access Trail.
19. Public Access Design: To effectuate Condition No. 18 above, prior to issuance of a
building permit, the Applicant shall submit a design for the creation of the Public Access
Trail through the project site and the adjacent Toro Lane right-of-way to the satisfaction
oftheCity Engineer and the Community Development Manager (the "Design").
20. Preparation of the Public Access: Prior to issuance of final occupancy for the project, the
Applicant shall create the Public Access Trail in accordance with the Design.
21. Trail Hours: The Public Access Trail shall be open to the public from one hour before
dawn until one hour after stmset. This info1mation shall be posted at both ends of the
Public Access Trail using standard coastal access signage to the satisfaction of the
Community Development Manager.
22. Limitation on Trail Area: Trails through the ESH areas located on the Property, other
than the Public Access Trail and a link from the residence to the Public Access Trail shall
be prohibited.
23. Retaining Wall: There shall be no retaining wall or fence past the western edge of the
patio.
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24. Fence Height: The maximum fence height adjacent to the patio shall not exceed the
minimum height required by the Building Code.
ENVIRONMENTAL CONDITIONS

1. The applicant shall comply with the environmental mitigation measures as detailed in the
Mitigation Monitoring and Rep01iing Program which is attached hereto as Attachment 1.
PUBLIC WORKS CONDITIONS

1. The project shall provide frontage improvements as noted below and must include Low
Impact Development (LID) Performance Requirements as required by the Storm Water
Management Guidance- EZ Manual, March 6. 2014 amendment to the City Standard
Drawings and Specifications.
The following comments shall be addressed with the building permit submittal:
2. Stormwater: Since the project is 2: 2,500sf of impervious area provide a Stormwater
Performance Requirement #1 Certification, prepared by a Registered Civil Engineer.
Since there is no potential for downstream flooding, the project is exempt from the
requirements of Performance Measure #5.
3. Erosion and sediment control: Provide a standard erosion and sediment control plan. The
Plan shall show control measures to provide protection against erosion of adjacent
prope1ty and prevent sediment or debris from entering the City right of way, adjacent
properties, any harbor, waterway, or ecologically sensitive area.
4. Frontage improvements:
.
a. City standard driveway approach and a concrete curb and gutter are required. A
street tree is required.
b. All standard improvements (e.g. driveway approach) in the City right of way per
City Engineering Standards require a Standard Encroachment Permit.
c. Non-standard improvements in the right of way (e.g. retaining wall) shall require
a Special Encroachment Permit.
5. Utilities:
a. Include the locations of all proposed utilities, gas, sewer, water etc. Indicate on
the plans if the sewer lateral is proposed or existing. If the existing sewer lateral
is going to be used the following must be completed:
1. Conduct a video inspection of the conditions of existing sewer lateral prior
to building permit issuance. Submit a DVD to City Public Services
Depatiment. Repair or replace as required to prohibit inflow/infiltration.
b. Sewer Backwater Valve: A sewer backwater valve shall be installed on site to
prevent a blockage o~ maintenance of the municipal sewer main from causing
damage to the proposed project. (MBMC 14.07.030) Indicate on the plans.
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Add the following Notes to the Plans:
1. Any damage to City facilities, i.e. curb/berm, street, sewer line, water line, or any public
improvements shall be repaired at no cost to the City of Morro Bay.
BUILDING CONDITIONS

1. Building Permit: Prior to construction, the applicant shall submit a complete Building
Permit Application and obtain the required Permit.
PASSED AND ADOPTED by the City Council of the City of Morro Bay at a regular
meeting thereofheld on this 8111 day of December, 2015 on the following vote:

AYES:
NOES:
ABSENT:
ABSTAIN:

Headding, Johnson, Makowetski, Smukler
Irons
None
None

ATIEST:

hllc... ~fl,+\<:,,.J

DANA SWANSON, City Clerk
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AESTHETICS:
AES Impact 1

Visibility of night lighting and daytime glare would adversely affect views resulting in a direct
long-term impact.

AES/mm-1

Prior to issuance of a building permit, a comprehensive lighting plan shall be submitted for review
and approval by the City. The lighting plan shall be prepared using guidance and best practices
endorsed by the International Dark Sky Association. The lighting plan shall address all aspects of
the lighting, including but not limited to all buildings, infrastructure, parking and driveways, paths, ·
recreation areas, safety, and signage. The lighting plan shall include the follorFing at minimum:

AES/mm-2

a)

The point source ofall exterior lighting shall be shieldedji·om offsite views.

b)

Light trespass from exterior lights shall be minimized by direcilng light downward and
utilizing cut-offfixtures or shield5.

c)

Luminationfrom exterior lights shall be the lowest level allowed by public safety standards.

d)

Exterior lighting shall be designed to not focus illumination onto exterior walls.

e)

Bright white-colored I ight shall not be usedfor exterior lighting.

f)

Any signage visible ji·om offsite shall not be internally illuminated.

Prior to issuance of a building permit, the applicant shall submit building plans and elevations for
review and approval consistent with the following conditions:
a)

No highly reflective glazing. or coatings shall be used on windows.

b)

No highly reflective exterior materials such as chrome, bright stainless steel, or glossy tile
shall be used on the portions ofthe development where visibleji·om off-site locations.

After implementation of these measures, residual impacts would be less than significant.
Monitoring:
The City of Morro Bay would verify implementation of these design details through review and approval of the lighting
plan and building plans ptior to issuance of building permits for the project.
AIR QUALITY
AQimpact 1

Construction activities associated with development of the proposed project would result in
short-term emissions of DPM, potentially affecting sensitive receptors.

AQ/mm-1

Prior to issuance of grading and construction permits, the applicant shall submit plans including
the following notes, and shall comply with the following standard mitigation measures for reducing
diesel particulate matter (DP M) emissions from construction equipment:
a)

lvfaintain all consh·uction equipment in proper tune according to manufacturer's
specifications;
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b) Fuel all off-road and portable diesel powered equipment with ARB certified motor vehicle
diesel fuel (non-taxed version suitable for use off-road);
c)

Use diesel construction equipment meeting ARB's Tier 2 certified engines or cleaner off-road
heavy-duty diesel engines, and comply with the State off-Road Regulation;

d)

Use on-road heavy-duty trucks that meet the ARB's 2007 or cleaner certification standard for
on-road heavy-duty diesel engines, and comply with the State On-Road Regulation;

e)

Construction or trucking companies with fleets that that do not have engines in their fleet that
meet the engine standards identified in the above two measures (e.g. captive or NOx exempt
area fleets) may be eligible by proving alternative compliance;

f)

All on and off-road diesel equipment shall not idle for more than 5 minutes. Signs shall be
posted in the designated queuing areas and or job sites to remind drivers and operators of the
5-minute idling limit;

g)

Excessive diesel idling within I, 000 feet ofsensitive receptors is not permitted;

h) Electrify equipment when feasible;
i)

Substitute gasoline-powered in place ofdiesel-powered equipment, where feasible; and,

j)

Use alternatively fueled construction equipment on-site where feasible, such as compressed
natural gas (CNG), liquefied natural gas (LNG), propane or biodiesel.

AQ Impact 2

Construction activities associated with development of the proposed project could generate
dust that could be a nuisance to adjacent sensitive receptors.

AQ/mm-2

Prior to issuance of grading and construction permits, the applicant shall include the following
notes on applicable grading and construction plans, and shall comply with the following standard
mitigation measures for reducing fugitive dust emissions such that they do not exceed the APCD's
20 percent opacity limit (APCD Rule 40 1) and do not impact off-site areas prompting nuisance
violations (APCD Rule 402) as follows:
a)

Reduce the amount of disturbed area where possible;

b)

Use of water trucks or sprinkler systems in sufficient quantities to prevent airborne dust ji·om
leaving the site. Increased watering frequency would be required whenever wind speeds exceed
15 mph. Reclaimed (non-potable) water shall be used whenever possible;

c) All dirt stockpile areas shall be sprayed as needed;
d)

Permanent dust control measures identified in the approved project revegetation and
landscape plans should be implemented as soon as possible, following completion of any soil
disturbing activities;

e)

All disturbed soil areas not subject to revegetation should be stabilized using approved
chemical soil binders, jute netting, or other methods approved in advance by the APCD;

f)

All roadways, driveways, sidewalks, etc. to be paved should be completed as soon as possible.
In addition, building pads should be laid as soon as possible after grading unless seeding or
soil binders are used.

Exhibit 4
A-3-MRB-16-0002 (Frye SFD)
12 of 26

. ·'

3420 Toro Lane
CP0-419 & UP0-383
Resolution CC 77-15
Mitigation, Monitoring and Reporting

g)

Vehicle speed for all construction vehicles shall not exceed 15 mph on any unpaved swface at
the construction site;

h) All h·ucks hauling dirt, sand, soil, or other. loose materials are to be covered or should
maintain at least two feet offreeboard (minimum vertical distance between top ofload and top
oftrailet) in accordance with California Vehicle Code Section 231 14;

AQ Impact 3

AQ/mm-3 .

i)

Sweep streets at the end of each day if visible soil material is carried onto adjacent paved
roads. Water sweepers with reclaimed water should be used where feasible;

j)

All PM10 mitigation measures required shall be shown on grading and building plans; and

k)

The contractor or builder shall designate a person or persons to monitor the fugitive dust
emissions and enhance the implementation of the measures as necess01y to minimize dust
complaints, reduce visible emissions below 20 percent opacity, and to prevent transport ofdust
off-site. The name and telephone number of such persons shall be provided to the APCD
Compliance Division and listed on the approved building plans prior to the start of any
grading, earthwork or demolition.
. .,

Construction activities associated with development of the proposed pmject could generate
dust that could be a nuisance to adjacent sensitive receptors.
Prior to issuance of a grading permit, the applicant shall submit a geologic evaluation that determines
if naturally occurring asbestos (NOA) is present within the area that will be disturbed. lf NOA is
not present, an exemption request shall be filed with the District. If NOA is found at the site, the
applicant shall comply with all requirements outlined in the Asbestos ATCM This may include
development of an Asbestos Dust Mitigation Plan and an Asbestos Health and Safety Program for
approval by the APCD.

With implementation of these measures, air quality impacts would be less than significant.
Monitoring:
Copies of regulatory fotms will be submitted to the APCD for review and approval, consistent with existing regulations.
The. applicant is required to submit approval documentation fro m APCD to the City C.omnnmity Development
Director/PialUling Manager. Monitoring or inspection shall occur as necessary to ensure all construction activities are
conducted in compliance with the above measures. Measures also require that a person be appointed to monitor the
fugitive dust emissions and enhance the implementation of the measures as necessary to minimize dust complaints, reduce
visible emissions below 20 percent opacity, and to prevent transp01t of dust off-site. All potential violations, remediation
actions, and correspondence with APCD will be documented and on file with the City Corrununity Development Director.
BIOLOGICAL RESOURCES
BIO Impact 1

Development of the project could indirectly affect the natural dra inage fea ture to the north of
the site, coastal and sho reline habitat to the west, and special-status species and wildlife in the
proximity.

BIO/mm-1

Prior to issuance of construction permits, the applicant shall submit documentation verifying
designation of a qualified environmental monitor for all biological resources measures to ensure
compliance with Conditions ofApproval and mitigation measures. The monitor shall be responsible
for: (1) ensuring that procedures for verifying compliance with environmental mitigations are
followed; (2) lines of communication and reporting methods; (3) compliance reporting; (4)
consh·uction crew h'aining regarding environmentally sensitive areas; (5) authority to stop work;
and (6) action to be taken in the event of non-compliance. Monitoring shall be at a frequency and
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duration determined by the affected natural resource agencies, which may include the US. Army
Corps of Engineers, California Department of Fish and Wildlife, Regional Water Quality Control
Board, California Coastal Commission, US. Fish and Wildlife Service, and the City of Morro Bay.
BJO/mm-2

Prior to the initiation of construction, the environmental monitor shall conduct environmental
awareness training for construction personnel. The environmental awareness training shall include
discussions of sensitive habitats and animal species in the immediate area. Topics of discussion
shall include: general provisions and protections afforded by the Endangered. Species Act;
measures implemented to protect special-status species; review of the project boundaries and
special conditions; the monitor's role in project activities; lines of communications; and
procedures to be implemented in the event a special-status species is observed in the 'work area.

BIO/mm-3

Prior to the initiation of construction, the applicant's contractors and the environmental monitor
shall coordinate the placement of project delineation fencing throughout the work areas. The
environmental monitor shall field fit the placement of the project delineation fencing to minimize
impacts to sensitive resources. The project delineation fencing shall remain in place andfimctional
throughout the duration of the project. During construction, no project related work activities shall
occur outside ofthe delineated work area.

BIO/mm-4

Prior to issuance of grading and construction permits, the applicant shall submit a Habitat
Restoration and Enhancement Plan prepared by a qualified restoration ecologist for the review and
approval by the City Community Development Manager. The plan shall be implemented concurrent
with or immediately following construction. The plan shall include, but not be limited to the
following measures, pursuant to the Biological Resources Assessment (KMA December 2013 and
KMA Addendum 2014):
a.

Prior to any construction activities, a construction buffer shall be demarcated with highly
visible construction fencing or staking for the benefit of contractors and equipment operators.

b.

Restoration ofswface contours through minor grading and seeding native vegetation may be
required to reduce the erosion potential and provide temporary cover during and after
construction.

c.

Non-native and invasive plant species shall not be permitted in the approved buffer areas. For
a list ofnoxious weed~ and appropriate plant materials, please refer to the following sources:
the California Invasive Plant Council website at www.cal-ipc.org and the County of San Luis
Obispo~~ approved landscape plant list. Substitutions may be allowed, but shall be approved by
a qualified botanist.

d.

The ESH buffer area~ sha/(utilize native species characteristic ofthe coastal scrub and coastal
grassland habitat. Landscaping around the house and to the east and south shall utilize
drought tolerant, non-invasive species.

e.

As part of any building permit application, a sediment and erosion control plan shall be
submitted that specifically seeks" to protect the drainage and protected native habitat adjacent
to the construction site. Erosion control measures shall be implemented to prevent runofffrom
the site. Silt fencing, straw bales, and/or sand bags shall be used as well as other methods to
prevent erosion and sedimentation of the drainage channel. The plan shall specify locations
and types of erosion and sediment control structures and materials that would be used on-site
during construction activities. Biotechnical approaches using native vegetation shall be used
as feasible. The plan shall also describe how any and all pollutants originating from
construction equipment would be collected and disposed

f

Current Best Management Practices (commonly referred to as BMPs) shall be utilized to
minimize impacts to the drainage feature and native habitat areas onsite. Washing of concrete,
paint, or equipment shall occur only in areas where polluted water and materials can be
contained for subsequent removal from the site. Washing of equipment, tools, roads, etc. shall
not be allowed in any location where the tainted water could affect the drainage and. adjacent
beach's sensitive biological resources.
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g.

Identification of areas to be seeded or planted following weed abatement, planting and weed
control ·methodologies, measures to protect plantings during the establishment period,
irrigation methods and timing (which shall not result in erosion or down-gradient
sedimentation).

h.

The plan shall be monitored for two years following initial site preparation, planting, and
seeding.

i.

Two annual monitoring reports shall be submitted to the · City Community Development
Manager, and shall include written explanation of adherence to the plan, any necesswy
remediation or maintenance actions, and photo-documentation.

BIO lmpact2

Development of the project could adversely affect nesting birds onsite or in the proximity.

BIO/mm-5

Prior to ground disturbance, to minimize impacts to nesting bird species, including special status
species and species protected by the Migratory Bird Treaty Act, initial site grading shall be limited
to outside the nesting season and focused during the time period between September 1 and
February I as feasible. If initial site disturbance cannot be conducted during this time period, a pre-construction survey for active bird nests onsite shall be conducted by a qualified biologist.
Surveys shall be conducted within two weeks prior to any construction activities. If no active nests
are located, ground disturbing/construction activities can proceed If active nests are located, then
all construction work shall be conducted outside a non-disturbance buffer zone to be developed by
the qualified biologist based on the species (i.e., 50 feet for common species and upwards of 250
feet for special status species), slope aspect and surrounding vegetation. No direct disturbance to
nests shall occur until the young are no longer reliant on the nest site as determined by the project
biologist. The biologist shall conduct monitoring ofthe nest until all young have fledged

After implementation of these measures, residual impacts to biological resources would be less than significant.
Monitoring:
The City shall verify required elements on plans and compliance in the field. The City shall review and·approve plans and
monitoring repot1s.

CULTURAL RESOURCES
CR Impact 1

Ground disturbance associated with the construction of the residence and all associated
facilities may result in the inadvertent discovery of previously undocumented archaeological
resources.

CRimm-]

A qualified archaeologist and a Salinan or Chumash Native American who is culturally affiliated to
the project area, as approved by the City, shall be on site to monitor grading, trenching and related
site preparation. The name and contact information of the monitoring archaeologist shall be
included on the cover sheet ofthe building plans. Prior to a request for foundation inspection, the
applicant shall submit a report prepared by the monitoring archaeologist summarizing the dates
and times of monitoring and observations regarding the presence or absence of cultural material
during grading operations.

CR/mm-2

In the even/ that intact and/or unique archaeological artifacts or historic or paleontological
resources ~re encountered during grading, clearing, grubbing, and/or other construction activities
associated with the proposed project involving ground disturbance, all work in the immediate
vicinity of the find shall be stopped immediately, the onsite archaeological monitor shall be
notified, and the resource shall be evaluated to ensure the discovery is adequately recorded,
evaluated and, ifsignificant, mitigated.
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CR/mm-3

Prior to any grading or consh·uction, conh·actors involved in grading and grubbing activities shall
receive training ji-om a City-approved qualified archaeologist knowledgeable in local tribes. At a
minimum, the h·aining shall address the following:
a)

Review ofthe types ofarchaeological artifacts that may be uncovered.

b)

Provide examples ofcommon archaeological artifacts to examine.

c)

Review what makes an archaeological resource significant to archaeologists and local Native
Americans.

d)

Describe procedures for notifying involved or interested parties in case ofa new discove1y.

e)

Describe reporting requirements and responsibilities ofconstruction personnel.

f)

Review procedures that shall be used to record, evaluate, and mitigate new discoveries.

g)

Describe procedures that would be followed in the case of discove1y of disturbed or intact
human burials and burial-associated artifacts.

After implementation ofthese measures, residual impacts would be less than significant.
Monitoring:
The City Community Development Director shall verify compliance with this measur~.
GEOLOGY/SOILS
GS Impact 1

Development associated with the proposed project places structures and people in an area
subject to geologic hazards including seismic groundshaking, and risks associated with slope
·
stability.

GS/mm-1

Upon application for grading and constmction permits, all mitigation measures identified in the
September 13, 2002 Geologic Report and September, 2013 Update prepared by Earth ()ystems
Pacific shall he incmporated into the project. These meastn-es shall be included on all grading and
building plans. These include the following:
a.

The Certified Engineering Geologist ofrecord shall provide an engineering geologist's written
certification of adequacy of the proposed site development for its intended use.

b.

A ·Certified Engineering Geologist shall review, approve and stamp construction plans

including all plans for building foundations and excavation.

GS/mm-2

c.

The Certified Engineering Geologist shall inspect work on-site and verify that building
construction, including all foundation -work, has been performed in a manner consistent with
the intent ofthe plan review and engineering geology report.

d.

Before final inspection and/or issuance of occupancy permits, should the seivices of the
Certified Engineering Geologist be terminated the applicant shall submit a transfer of
responsibility statement to the Planning Division from the new Certified Engineering Geologist
pursuant to the Uniform Building Code.

Concurrent with submittal of construction plans, the applicant shall submit a Soils Report,
prepared by a California Registered Geologist or Soils Engineer, a Geology Report, prepared by a
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California Registered Geologist, and a Slope Stability Report, prepared by a California Registered
Engineering Geologist. The Soils Report shall address soils engineering and compaction
requirements, slope stability issues, drainage locations with respect to walls, finish floor elevatiom~
drain materials, and shall contain recommendations regarding foundation design, retaining wall
design, and paving sections, where applicable, for the project. The soils report shall be reviewed
and approved by the City Engineer.
GS/mm-3

Prior to issuance of grading and construction permits, the applicant shall prepare a drainage and
erosion control p lan to reduce the potential for erosion and down-gradient sedimentation both
during construction and for the life of the project. Grading and construction plan shall include
measures to prevent and avoid spills or spread of dangerous materials and clean-up procedures in
the event of a spill. Monitoring or inspection of construction activities by the City Building
Inspector shall occur as needed to ensure compliance with the erosi~n control plan.

After implementation of these measures, residual impacts related to geology and soils would be less than significant.
Monitoring:
Design plans shall be inspected and approved by the City Engineer to ensure compliance with the requirements of the
Geologic Report. Erosion control plans shall be submitted to the City Community Development Depa.ttment for review
and approval, in consultation with the City Engineer. Monitoring or inspection of construction activities by the City
Building Inspector shall occur as needed to ensure compliance with design plans and the · drainage and erosion control
plan.

HAZARDS AND HAZARDOUS MATERIALS
HAZ Impact 1

Development associated with the proposed project has the potential to result in the accidental
release of hazardous materials into sensitive areas adjacent to the project site.

HA7Jmm-1

Prior to construction, the applicant shall prepare a drainage and erosion control plan which also
specifically addresses hazardous materials to be used during construction and operation, and
identifies procedures for storage, distribution, and spill response for review and approval by the
City Community Development Department. The plan shall ident(fy hazardous materials to be used
during construction and operation, and shall identifY procedures for storage, distribution, and spill
response. Equipment refueling shall be done in non-sensitive areas and such that spills can be
easily and quickly contained and cleaned up without entering any existing stormwater drainage
system or creek. The plim shall include procedures in the event of accidents or spills, identification
of and contact information for immediate response personnel, and means to limit public access and
exposure. Any necessmy remedial work shall be done immediately to avoid surface or ground
water contamination. The plan shall be implemented by the construction contractor, and verified
by the City Building Inspector..

With implementation of this mitigation measure, impacts related to hazards and hazardous materials would be less than
significant.
Monitoring:
The applicant shall be responsible for implementing the approved drainage and erosion control including spill prevention
control and response measures. The City Building Inspector shall conduct periodic inspections to verify compliance.
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HYDROLOOGY AND WATER QUALITY
HWQimpactl

The project would increase impenrious surfaces at the project site, which would increase the
total volume of storm \Vater runoff and could contribute to erosion, siltation and flooding
risl<S.

HWQ/mm-1

Prior to issuance of grading permits, the applicant shall submit a final grading and drainage plan
for review and approval by the City Engineer and California Department of Transportation
(Caltrans). The drainage plan shall demonstrate that additional runoff resulting from the project
would not compromise the existing culvert under Taro Lane, and would avoid scour under /he
culvert structure and concrete portion ofthe channel.

HWQ/mm-2

Prior to issuance of grading permits, final plans shall clarify if any work will occur within the
easement for the culvert and drainage channel and obtain any encroachment permit deemed
necessmy by the City Engineer.

HWQ/mm-3

Prior to issuance of grading and building permits, the applicant shall submit construction plans
incmporating Low impact Development (LID) planning principles, to the maximum extent feasible,
consistent with the City of Morro Bay "Stormwater Management Guidance Manual for Low Impact
Development and Post-Construction Requirements" to the satisfaction of the Public Work~
Director.

After implementation of these measures, residual impacts would be less than significant.
Monitoring:
Monitoring shall occur as necessary to ensure development is proceedings consistent with the final grading and drainage
plan. The City shall verify receipt of a copy of the Caltrans-issued Encroachment Permit.

N Impact 1

The proposed project places structures and people in an area subject to excessive noise levels
associated with traffic along State Route 1.

N/mm-1

Prior to issuance of building permits, the applicant shall submit plans incorporating noise
mitigation measures, including, but not limited to:
a.

location of all vents and other roof and wall penetrations on walls and roofs facing away fi"om
the noise source (on the north west and east elevations whenever possible)

b.

use of bends and insulation in ventilation systems

c.

use of closable dampers

d.

Sound Transmission Class rated wall, door and window materials

e.

use of acoustical sealant on all windoWs and other openings as appropriate.

With implementation of these constmction measures, impacts would be less than significant.
Monitoring:
Monitoring shall occur as necessary to ensure development is proceeding consistent with the mitigation measures and that
all exterior and interior noise levels are consistent with levels established in the Noise Element prior to occupancy.
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Acceptance of Mitigation Measures by Project Sponsor:

Name

Date
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January 11, 2016
Greg and Jeanne Frye
3420 Toro Lane
Morro Bay, CA 93442
Reference:
Frye Residence
3420 Toro Lane
Morro Bay, CA 93442
Dear Yair and Coastal Staff:
This Access Trail Feasibility Study has been prepared for the proposed realigned pedestrian trail
that is to be constructed adjacent to a proposed single-family residence located at 3420 Toro
Lane, Morro Bay, California, APN: 065-091-022.
On January 9, 2016, I was asked by Greg Frye to determine the constructability of a sustainable
pedestrian trail that would be equivalent or better than the existing pedestrian trail that provides
access from Toro Lane to Morro Strand State Beach. The location and alignment of the existing
pedestrian trail and the proposed pedestrian trail alignment which is in compliance with the City
of Morro Bay’s Local Coastal Plan are shown on the construction documents prepared by
Architect C.P. Parker dated September 28, 2015.
It is my recommendation that the proposed pedestrian trail along the proposed alignment as
shown by C.P. Parker be constructed in compliance with the Parks and Recreation Element of
the San Luis Obispo County General Plan and follow the Federal Highway Administration’s
“Designing Sidewalks and Trails for Access Best Practices Design Guide” where feasible.
Based on my analysis I have concluded a pedestrian trail constructed as specified in this study
would be sustainable and equivalent or better than the existing pedestrian trail it is intended to
replace.
Respectfully,

Engineering Design Professionals, Inc.

Daniel A. Sotelo, PE
Principal, C81227
Engineering Design Professionals, Inc.
400 Avalon Street
Morro Bay, CA 93442
Ph: 805-602-6167
dsotelo@edpincorporated.com

Project No. FRY_065091022
3420 Toro Lane
Morro Bay, CA
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1

INTRODUCTION

This Access Trail Feasibility Study has been prepared for Greg and Jeanne Frye for the
development of a new Single Family Residence in Morro Bay, California. This report has been
prepared to determine the constructability of low maintenance sustainable pedestrian access trail
over the property as well as to describe the methods in which the trail will be built. The purpose
of this trail is to re-route an existing pedestrian access trail with a comparable trail that runs from
Toro Lane to Morro Strand State Beach.

1.1 SITE DESCRIPTION
The City of Morro Bay is located on the central coast of California and experiences a cool
Mediterranean climate. Morro Bay is a waterfront city in San Luis Obispo County with an
estimated population of 10,000.
The project site is located on Toro Lane which can be accessed off of Yerba Buena Street, west
of California Highway 1 between Hill Plant Road and San Jacinto Street. The parcel size is 0.23
acres. The Site is located on a vacant portion of the coastal bluff. The topography slopes down
towards the southwest at approximately 12.5%.

1.2 PRE/POST-DEVELOPMENT TRAIL CONDITIONS
The parcel currently is undeveloped raw land that is vegetated by annual grasses and is
surrounded by single family residences. The existing public access trail meanders from Toro
Lane to Morro Strand State Beach. The existing trail is a compacted dirt trail that ranges in width
from 2ft to 5ft. The trail has cross slopes that vary from 1% to 5% with longitudinal slopes that
range from 8.5% to 18%. (See Exhibits A and B)
The planned development will include one new single family residence and an access trail. The
proposed compacted dirt access trail will be 4 ft. wide where feasible. The minimum allowable
width of this trail is 2ft. The trail will have a maximum cross slope of 3%. The longitudinal grade
will vary between 6%-18% which is less steep than the maximum sustained grade of 25%. The
access trail side slopes will be vegetated on both the uphill and downhill side with approved
vegetation to retard soil erosion. An approved shrub will be planted on the downhill side and serve
the dual purpose of a soil stabilizer and edge protection. This shrub will be a minimum average
height of 42 in. (See Exhibit A)
Engineering Design Professionals, Inc.
400 Avalon Street
Morro Bay, CA 93442
Ph: 805-602-6167
dsotelo@edpincorporated.com
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1.3 ACCESS TRAIL GUIDELINES
The Federal Highway Administration (FHWA) is an agency within the U.S. Department of
Transportation that supports State and local governments in the design, construction, and
maintenance of the Nation’s highway system (Federal Aid Highway Program) and various
federally and tribal owned lands (Federal Lands Highway Program). Through financial and
technical assistance to State and local governments, the Federal Highway Administration is
responsible for ensuring that America’s roads and highways continue to be among the safest and
most technologically sound in the world. (See Appendix A)
The California Department of Parks and Recreation website and the Cal Trans Highway Design
Manual refer to the FHWA “Designing Sidewalks and Trails for Access” for pedestrian access trail
design. (See Appendix A)
The County of San Luis Obispo standard for pedestrian access trail specifications can be found
in the Parks and Recreation Element of the San Luis Obispo County General Plan, Appendix B
Pedestrian Trail Standards as referenced by the San Luis Obispo County Department of Public
Works & Transportation 2014 Public Improvement Standards. (See Appendix A)
For the purpose of this study the FHWA “Designing Sidewalks and Trails for Access” guidelines
will be used where feasible. Ultimately the Parks and Recreation Element of the San Luis Obispo
County General Plan, Appendix B Pedestrian Trail Standards will govern the minimum and
maximum allowable design specifications. (See Exhibit E and Appendix A)

1.4 ACCESS TRAIL DESIGN PARAMETERS
The proposed public access trail will be a compacted dirt trail designed using the following design
parameters which comply with The Parks and Recreation Element of the San Luis Obispo County
General Plan, Appendix B Pedestrian Trail Standards. (See Exhibit E)
1.4.1

MAXIMUM SUSTAINED GRADIENT

The pedestrian trail shall have a maximum sustained Grade of 25% but allow up to a 40%
sustained grade for less than 50 yards (The proposed trial is expected to range from 6%-18%).
(See Exhibit E and Appendix A)
1.4.2

MINIMUM WIDTH AND MAXIMUM CROSS SLOPE

Proposed pedestrian trail shall be 4 ft. wide where feasible but will allow a minimum width of 2 ft.
The cross slope should not exceed 3%. (See Exhibit C)
Engineering Design Professionals, Inc.
400 Avalon Street
Morro Bay, CA 93442
Ph: 805-602-6167
dsotelo@edpincorporated.com
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1.4.3

SLOPE EROSION CONTROL AND EDGE PROTECTION

Side slopes shall be vegetated with approved vegetation to retard soil erosion. An approved
brush with a minimum average height of 42” shall be planted on the downhill side slope to function
as both edge protection and help prevent soil erosion. (See Exhibit D)

2 CONCLUSION & RECOMMENDATIONS
My recommendation is that the proposed trail alignment be constructed in compliance with the
Parks and Recreation Element of the San Luis Obispo County General Plan and follow the
Federal Highway Administration’s “Designing Sidewalks and Trails for Access Best Practices
Design Guide” where feasible.
The proposed compacted dirt pedestrian trail designed to replace the existing compacted dirt
pedestrian trail will have similar widths and maximum gradients. The pre and post development
trails are comparable. The proposed trail will also be enhanced with edge protection.
After observing the performance of the existing compacted dirt trail it can be concluded that a
trail constructed of compacted native soil combined with approved vegetation that retards soil
erosion is a sustainable design with minimal maintenance.

3 REPORT APPENDICES
3.1 EXHIBIT A: EXISTING AND PROPOSED ACCESS TRAIL ALIGNMENT
3.2 EXHIBIT B: EXISTING TRAIL PHOTOGRAPHS
3.3 EXHIBIT C: PROPOSED TRAIL CROSS SECTION
3.4 EXHIBIT D: APPROVED VEGETATION
3.5 EXHIBIT E: SLO COUNTY PARKS AND RECREATION ELEMENT – A-B
3.6 APPENDIX A: REFERENCE MATERIAL
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EXHIBIT A
EXISTING AND PROPOSED ACCESS
TRAIL ALIGNMENT
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EXHIBIT B
EXISTING TRAIL PHOTOGRAPHS
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Photo 1.
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Photo 2.
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EXHIBIT C
PROPOSED TRAIL CROSS SECTION
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2:1
MA
X

EXISTING GRADE
WITH APPROVED
VEGETATION

2'-4'

3%
MAX

42" MIN.
AVERAGE
HEIGHT

DAYLIGHT
PROPOSED GRADE
WITH APPROVED
VEGETATION
6" MINIMUM
95% COMPACTED
NATIVE SOIL
NATIVE SOIL
DAYLIGHT
APPROVED SHRUB
EXISTING GRADE
WITH APPROVED
VEGETATION

(NOT TO SCALE)
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Existing Trail

50 ft. Coastal Dune
Setback
20 ft. Blufftop Setback

Proposed Trail

25 ft. Stream Setback

50 ft. Stream Setback
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From:
To:
Cc:
Subject:
Date:
Attachments:

Carl, Dan@Coastal
Craig, Susan@Coastal; Kahn, Kevin@Coastal; Moroney, Ryan@Coastal
Chaver, Yair@Coastal
FW: 3420 Toro Lane, Morro Bay Appeal
Monday, January 04, 2016 10:38:02 AM
Frye CCC Comments 7-6-15.pdf
CCC 12-7-15 Frye Ltr.pdf

From: Rachel Kovesdi [mailto:rachel@kovesdiconsulting.com]
Sent: Friday, January 01, 2016 4:39 PM
To: Carl, Dan@Coastal; Chaver, Yair@Coastal
Subject: 3420 Toro Lane, Morro Bay Appeal

Good Afternoon Gentlemen:
I hope you’re doing well and are enjoying the holidays with your families. As you know, the Frye residence
in Morro Bay is scheduled for the February CCC meeting. The Substantial Issue staff report is currently
being drafted, and I am hoping that we can have a discussion with you and your staff before that report is
finalized.
It is our understanding, based upon regular contact with Coastal staff, as well as the above comment
letters, that the project as approved and conditioned is entirely LCP compliant. The Frye family has
worked diligently for several years to ensure that all agency and expert input has been incorporated into
the approved project. We would appreciate your preliminary review of the draft staff report, and
notification to us of any remaining issue your preliminary staff report uncovers. (Though I can’t imagine
what that would be, the applicants are fully prepared to take staff direction to avoid the delay of a De
Novo hearing.) We know that the appellants are taking a “kitchen sink” approach at this point, but believe
that all potential issues have been thoroughly evaluated by local and Coastal staff. Please let us know
immediately if this is not the case.
To both of you – thanks for all of your guidance during this process, and particularly your time and efforts
during the local review. We truly appreciate the up–front communication, and believe that it has resulted
in a better project and more efficient use of staff time. I will look forward to hearing from you soon. Very
best regards,
RKK
Rachel Kovesdi
Kovesdi Consulting
3940-7 Broad Street, #139
San Luis Obispo, CA 93401
(805) 471-2948
Rachel@KovesdiConsulting.com
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From:
To:
Cc:
Subject:
Date:

greg frye
Chaver, Yair@Coastal; Craig, Susan@Coastal
Rachel Kovesdi
Frye- Toro Lane , follow up letter
Thursday, January 21, 2016 10:15:02 PM

Yair and Susan,

Thank you for the opportunity to meet last Friday. As requested by Yair, I
asked our engineer to create the 3-foot trail in addition to the other 3 options.
I have forwarded this to you in a pdf for your review. If you have any
particular preferences, let me know, otherwise it will remain an item to discuss
with the City as part of our Coastal Development Permit. I sent a copy to
Whitney.

I also spoke with Bob Mason regarding additional information about the
group of volunteers known as the Black Hill gang. He has been with them for
10+ years and they are in essence, a volunteer group of local citizens who
create and maintain otherwise unmaintained trails. They are not employees of
the California State Parks system and are not a non-profit group but do
provide volunteer assistance to the State Parks. They may be requested to
work on certain trails or may be self-directed based on the need. They meet on
Friday mornings and work for 3-4 hours on trails in and around Morro Bay
and Los Osos. Bob Mason has mentioned on several occasions that he would
be happy to provide similar volunteer maintenance for our trail as needed. I
believe this group will continue to grow and thrive given the commitment that
so many in our community have to our trail systems and love for the outdoors.

We discussed Policy 1.07 which states “ Consistent with Coastal Act Section
30211, development shall not interfere with the public’s right of access to the
sea where acquired through use or legislative authorization. Such access shall
be protected through permit conditions on permitted development, including
easements dedications OR continued access way maintenance by a private or
public association.”  We were given 4 options, by Daniel Robinson from your
staff, as a means to provide and establish legal beach access across our
property. We selected the Offer To Dedicate an easement as it provided us
Exhibit 11
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with greater liability protection. We have met the requirement from that
Policy. (The word OR rather than AND is important in Section 1.07)

The second part of Policy 1.07 states “ Existing identified trails or other
access points shall not be required to remain open provided that they are
consolidated or relocated to provide public access on the same site and
provides the same or comparable access benefits as existed before closure and
meets all other applicable access and recreation policies of the LUP.”
The trail we are offering will be comparable in most aspects and superior in
others. It is clearly SUPERIOR in the following areas:
1. It will be a trail on a new City easement in perpetuity rather than a trail
trespassing on private property.
2. It allows for the intended use for this property, a single-family residence in
a residential subdivision along with a trail. The appellants intend to disregard
our rights and the intended use of the property, which is in violation of the
Coastal Act and the Constitution.
3. It will be an engineered trail with associated habitat restoration. The
current trail was an un-engineered, sparsely vegetated spur trail, and there is
no habitat restoration.
4. Both trails are unmaintained but community volunteers, out of the
goodness of their heart rather than by compulsion, are available to assist in
repair or maintenance if needed. More importantly, with a City easement trail,
the City may choose at anytime to assist in trail improvement. Furthermore,
with a perpetual easement, other private or public organizations may step up
and provide support as well. The City may choose to enter into a formal
maintenance agreement at any time in the future, and the Coastal Commission
has the option of requiring the City to maintain the trail, if that’s ever needed.
We have offered a trail that is well designed so that it is useful to our
neighbors, community and ourselves. The City will oversee this process and
will have input on the various engineered trail options we have provided thus
far. The trail will have signage that declares it as a public beach access trail
open for use within the specified hours as is standard for public easement
trails. In regards to maintenance, we feel strongly that any signage wording
indicates that it is an unmaintained trail. This is purely for additional liability
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protection that we feel is very important. There are several reasons we feel
this is both reasonable and justified.
1. As property owners dedicating a permanent easement to the City of our
personal property, we would like the maximum protection under the law as
possible to protect us from future lawsuits or harassment. Our attorney and the
attorney for the City both agree signage stating it is an unmaintained trail
offers the best protection.
2. The City has accepted our offer to dedicate and any concerns that arise
regarding this easement and trail can be directed to the City for a remedy.
There are mechanisms in place for this to occur should concerns arise. It is
proper to allow the City to perform this duty on behalf of its citizens.
3. It is in our interest to have this trail open as it is our access as well.
4. We have a strong group of volunteers who out of the goodness of their
heart maintain all of the otherwise unmaintained trails in our community. Ours
will be available for this volunteer service as well thanks to this wonderful
group.

Sincerely,
Greg and Jeanne Frye
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Yair and Coastal staff,
Thank you for the time spent reviewing the documents for our proposed home on a
R-1 residential lot in north Morro Bay. Our lot is 10,000 sq. ft. and we will use
approximately 30% of the lot for our home and outdoor living space. The remaining
70% or so, which is severely degraded, will be preserved and landscaped with
native drought resistant plants for a sensitive habitat buffer.
As you are aware, it has been our intent since the beginning to align ourselves with
Coastal Commission staff to develop a project that meets your expectations,
guidelines and follows the Coastal Act. We have also diligently followed the advice of
our City Planning staff, Planning Commission and City Council, and worked with our
neighbors to accommodate them as well. The project before you now is the end
result of a 3-year effort to achieve a balance between property rights, beach access,
and habitat enhancement. In sum, we have done the following items in this process.
1. We have submitted 3 different house plans in response to concerns from a
neighbor regarding his side bedroom views, and from responses by the City
Planning staff and the Coastal Commission staff.
2. Most of last year was occupied with numerous additional studies including
soils analysis, slope stability, bluff determination, bluff retreat and wave run
up analysis. Coastal staff experts Dr. Mark Johnsson, Dr. Leslie Ewing and Dr.
Jonna Engel worked closely with our consultants to develop appropriate
scopes of analysis. This resulted in a letter of approval from Coastal
Commission staff indicating we have provided the necessary house plan
changes and mitigations with regards to visual, biologic, geologic and bluff
setbacks and resources. This provided us with the building envelope for our
third set of plans.
3. We have offered a dedicated easement to the City for beach access, with
acceptance of this easement by the City in order to provide continued and
perpetually protected public access on this R-1 lot.
We have concerns that the appellants have become overly myopic with regards to
their focus on the trail and specifically the application/interpretation of Policy 1.07.
Policies found in the City of Morro Bay Coastal Land Use Plan Chapter 3 – Shoreline
Access and Recreation in Section B, 1, governs shoreline access.
Section 30210 “In carrying out the requirement of Section 4 of Article X of the
California Constitution, maximum access, which shall be conspicuously posted and
recreational opportunities shall be provided for all the people consistent with public
safety needs and the need to protect public rights, rights of private property
owners, and natural resource areas from overuse.”
We agree with the City of Morro Bay that the proposed project provides the
correct balance of resource protection and public access, while still allowing
some benefit for this private property.
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Section. 30212 “(a) Public access from the nearest public roadway to the shoreline
and along the coast shall be provided in new development projects except where
(1) it is inconsistent with public safety, military security needs, or the protection of
fragile coastal resources. (2) adequate access exists nearby, or (3) agriculture
would be adversely affected. Dedicated accessway shall not be required to be
opened to public use until a public agency or private association agrees to accept
responsibility for maintenance and liability of the accessway.”
Abundant access exists in the immediate vicinity of the site. Nevertheless, we have
chosen to provide public access for the continued convenience and enjoyment of
neighbors and residents.
Section 30214. (a) The public access policies of this article shall be implemented in
a manner that takes into account the need to regulate the time, place, and manner of
public access depending on the facts and circumstances in each case including, but
not limited to, the following: ….(3) The appropriateness of limiting public access
to the right to pass and repass depending on such factors as the fragility of the
natural resources in the area and the proximity of the access area to adjacent
residential uses. (4) The need to provide for the management of access areas
so as to protect the privacy of adjacent property owners and to protect the
aesthetic values of the area b providing the collection of litter.”
The proposed project provides continued public access, while also restoring and
enhancing habitat value on-site.
Section 30214 (b) It is the intent of the Legislature that the public access policies of
this article be carried out in a reasonable manner that considers the equities
and that balances the rights of the individual property owner with the public’s
constitutional right of access pursuant to Section 4 of Article X of the California
Constitution.
Again, the proposed project includes both public access and habitat restoration on a
10,000 sq. ft. R-1 lot, with less than 30% of the lot area utilized for private uses.
Later in Chapter 3, Section C under item 2, Land and Shoreline Ownership:
“Approximately 90 percent of land frontage abutting the waters of the Pacific Ocean
and Morro Bay are publically owned”. This demonstrates how lucky we are to have
such abundant public access along our coast. It is for this reason that the City
Planners, Commissioners and Council members have affirmed such abundant
access. The report by Dr Robert Tefft , Chairman of the Planning Commission, is
clear in his report that no shortage of excellent access exists. Furthermore, he did
not include access points further to the south which are much better and easier than
that found within close range of our property. This brings up the issue of shoreline
protection. Chapter 3 of the LCP section D item 10 states “Uncontrolled and
undirected shoreline access has, over the years, resulted in resource damage
to the sand dunes paralleling the beach. Dune vegetation has been trampled
and lost and the dunes themselves have eroded away. Fragile native plants
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and wildlife habitat have been lost. There is an urgent need to control and
direct access, and restore, as far as possible, the former dune habitat”. Our
mayor, Jamie Irons, in his presentation at our City Council appeal hearing, was the
only dissent for our project. He dissented only because he felt the trail was not
necessary and that habitat restoration and conservation was of a greater need in
this area. He has been a proponent of habitat protection and control of unrestricted
access. Again, we agree that habitat restoration is essential on this site, but in
deference to a few Morro Bay residents (mainly the appellants), we have offered a
realigned trail for public use.
We have been open to access across our property from the beginning of this entire
process. Coastal staff can attest to this fact. The only issue was whether access was
of more value than habitat protection. We have offered the easement dedication as
advised by the Coastal staff. We have furthermore offered to create the trail with the
use of a civil engineer and advice from our local trail volunteers who work for the
California State Parks. We will be happy to have you weigh in on the issue of access,
habitat protection and property rights, as all are part of the Coastal Act and must be
thoughtfully considered. We have followed your counsel thus far in the offer to
dedicate and provision of a trail that allows for access with less impact to the
planned restoration. Just let us know what you want.
The appellants have essentially asked that we be unable to build our home. We ask
that you look at the big picture, our willingness to compromise, to follow your
advice and work closely with our local government to resolve the issues and
develop a completely LCP-compliant single family residential project. We have done
all the Coastal staff and our local Planning department have asked. I would also like
to add that there is a large group of Morro Bay residents who are appalled at the
appellant’s position in this matter. Many of them have written letters and many
more will do so if you feel it is needed.
I would like to address a few of the other specific concerns from the appellants
regarding Policy 1.07 and the current trail being not comparable benefit. The
existing trail varies in slope, as will the realigned trail. Neither the present trail nor
the proposed will be handicap-accessible. However, the realigned trail will serve
the same population of able-bodied beachgoers that utilize the existing trail, with no
additional hardship. And the City may elect to enhance the trail we establish, if
desired. They will have the easement and therefore the prerogative to alter it at any
time.
Regarding the Coastal Act section 30212 “dedicated accessway shall not be
required to be opened to public use until a public agency or private
association agrees to accept responsibility for maintenance and liability of the
accessway.” The word “required” is a key word here because it is not saying that
the trail cannot be used. This is simply the status quo —no person or agency is
maintaining or responsible for liability for the current one on our property and any
of the other volunteer trails that flow to the beach, throughout Morro Bay and
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California. When the home, trail and landscape are completed and it is safe to walk,
there is no one preventing anyone from using it. It will become a City easement.
With the current trail, anyone using it is in effect trespassing on private property,
whereas with the new trail no trespass exists because the City has an easement.
In reference to the fear about the slope beside the drainage easement giving way,
the culvert and concrete swale were engineered sometime back in the 40’s or 50’s
and that slope has remained intact since the that time with very minor focal
sloughing. This is despite the foot traffic, gopher proliferation and lack of solid
stabilizing vegetation or maintenance. In addition, with the house present, the
whole area will be more stable, especially near the steeper section adjacent to the
concrete drainage ditch. Water runoff will be better managed, landscaping will be
established and maintained and all of this will add to stability. It is most vulnerable
now because of the foot traffic, squirrel and gopher holes that are legion.
Trail liability is a real concern, for us as well as the City. It has become an American
pastime to sue for practically anything. Coastal staff gave us 4 options in regards to
how to offer land for a trail. We originally preferred to simply donate land or create
a lot line adjustment with the City, but after discussions with the City staff, those
were declined and an easement was accepted. This was acceptable to us as our
liability was limited. The City attorney made it clear to the City Council members
that adding maintenance to the trail does increase the liability. The City has aptly
noted that the vast majority of trail access to the beaches in Morro Bay are
unmaintained and yet people still use them. Furthermore, San Luis Obispo County
has an extensive trail system that provides miles and miles of trails that are
maintained by volunteer groups rather than by legal compulsion. Just because these
trails are not “officially” maintained does not mean that no one is maintaining them
or that they have all washed away. On the contrary, more and more trails are being
created and maintained by volunteer organizations. Perhaps the appellants would
like to use some of their energy to create a volunteer group to maintain our trail.
Given the interest in our trail by Surfrider San Luis chapter President Brad Snook,
perhaps his local chapter would maintain it with a volunteer group. This could
coincide with their beach cleanup days.
After Coastal staff has analyzed the need for a trail, we are open to suggestions
regarding some specifics such as width, etc. Perhaps you can discuss any ideas you
have with us in order to work on any specifics. Please give consideration to
aesthetics, erosion, and habitat intrusion.
It is our experience, having lived in Morro Bay for 20 years, that most people still
need or prefer to drive to the beach. For those healthy enough to walk and live west
of the highway, they have exceptional access within a few blocks in any direction.
Those east of the highway need to use Yerba Buena, San Jacinto or Atascadero Road
to cross the highway. There are no sidewalks present in north Morro Bay, either on
the west or east side of Highway 1. Anyone walking, biking or strolling with
children will be in the street.
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The appellant states it is dangerous for families to walk without a sidewalk down
Yerba Buena (the length of one house) to several access points and that walking a
similar distance down Toro lane (no side walks) to our path is somehow safer. The
reality is that the majority follows human nature and the principles of geometry and
simply takes the straightest and quickest path to the beach.
If you have a stroller or beach wagon, you still just go straight to the quickest access
or simply take a quick left to the State Park. The road is wide and traffic is minimal
compared with the street traffic you have just traversed. Do RVs pull in and out?
Yes, some, but in general they are there to stay for a few days. Also the road to the
state park is wider, people are driving slowly and visibility is not hindered.
With regard to concerns that the path at 3420 Toro Lane is the only path available
for those with mobility or balance problems is simply false. The appellants state we
would block “a public beach access route uniquely suited to the needs of older
residents and visitors, others who are not agile and strong, and those who require
the use of wheeled conveyances”. I would suggest if the findings presented by the
City staff are not convincing enough, then please come for a day and make a site
visit. Walk all of the paths between Morro rock and the North Point subdivision.
Google Earth also provides a pretty good idea of access, if a site visit is unfeasible. In
addition, it must be remembered that those with significant mobility, balance or
strength issues must still traverse the beach sand and dunes before they reach the
water.
The appellants have also complained that we should merge 2 lots so that the public
should not have to “suffer the negative consequences of a personal property
ownership decision over which the public had no control”. Three years ago we were
fortunate enough to purchase 2 legal lots in Morro Bay. We were unable to afford
this, despite remortgaging our home for the maximum we could, and needed to get
another investor for the rest. Jeanne and I retained the lot we have planned to build
on. The other lot is owned with three other entities/investors. Bringing in these
investors has provided additional and necessary financial means for us to continue
to pursue our dream of building this home.
The last item involves the issue of a prescriptive rights claim for a trail. We
recognize that a claim can be pursued by any public or private entity. We have done
our best to work with our City and Coastal staff to provide a trail. It appears that
despite our best efforts, the appellant intends to pursue legal action in this matter.
Although my wife has her law degree and I have two brothers who are attorneys, we
feel pursuit of a solution that has involved compromise on our part would be our
preferred route. At present, keeping the trail in it’s current location would grant the
public more rights than ourselves, since we would be unable to build on the
property, and would disregard our constitutional property rights. The Coastal Act
speaks to this as well. We believe even if a court was to agree sufficient data was
present to establish a prescriptive easement, a California court would most likely
not allow it since it would be an exclusive prescriptive easement. In other words, if
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the trail remained in its current location, the lot would be unbuildable. Please see
Harrison v. Welch (2004). An exclusive prescriptive easement is typically disallowed
because it gives more rights to the easement holder than the titleholder.
In sum, we hope that you will look at the big picture and the Coastal Act as a whole
when reviewing our project. We have done everything in our power to ensure a
project that is completely compliant with the Morro Bay LCP and the Coastal Act,
and is sensitive to the preferences of our neighbors. We appreciate the feedback
thus far and will continue to work with you in a similar manner as we have done. As
proposed, our home will be of modest size (1500 sq. ft. for our family of 6), will
restore a large area of degraded habitat and offer a dedicated easement with
construction of a trail.
Thank you,
Greg and Jeanne Frye
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From:
To:
Cc:
Subject:
Date:

Linda Stedjee
Chaver, Yair@Coastal
Locklin, Linda@Coastal; Robinson, Daniel@Coastal
3420 Toro Lane - 2002 Earth Systems Pacific Study provides more evidence of temporary nature of proposed alternate access
Wednesday, December 23, 2015 11:58:48 AM

Hi Yair,
Earth Systems Pacific, the consultant who did the geologic and other studies for the 3420 Toro Lane project also did work for the
prior property owners back in 2002. This study was done for the same lot, although the address given is different.
http://www.morro-bay.ca.us/documentcenter/view/8746       Below this message is a site map from the document, showing the
house proposed at that time.
On page 9 of the 2002 study is this:
The sandstone bedrock exposed in the lower part of the channel bank is grossly stable due to hard, massive characteristics.
The overlying terrace deposits have a high potential for slumping along and over the sandstone rock surface. Two slumps
were observed downstream of the concrete channel (see Photograph 2). Factors that caused slumping on the channel bank
include over-steepened slopes, uncontrolled surface water runoff, springs along the soil/bedrock contact, rodent burrows and
saturated soils conditions due to precipitation. Generally, surficial creek bank/bluff top stability increases once the property is
developed and on-site drainage is controlled. The slope above the tank access road also exhibited minor soil slumping

Given that the "overlying terrace deposits have a high potential for slumping along and over the sandstone rock surface", I think
it is very clear that a path constructed on fill on the side of the bluff would not last much longer than the proverbial snowball in
the hot place...
Clearly, a path subject to "slumping" at any time is not going to provide the same access benefits as the current one - as
required by policy 1.07, because it would only provide temporary access
While the above quoted material notes that stability can increase after development occurs and drainage improves, there is
clearly no guarantee offered that the slumping will stop. No matter how good your drainage is, heavy rains are going to saturate
the soil. The sources of springs may not be affected by the development and drainage improvements, and rodent burrows are
evidently a big problem in the area, since another consultant claimed that the reason there is no more needle grass on the site is
that the gophers ate it all. Personally, I think the needle grass is just dormant due to drought and was not eaten by gophersespecially since I have read in a USDA document that "The species is known for establishing easily on disturbed soils, roadsides
and gopher mounds." ref:   plants.usda.gov/plantguide/pdf/pg_napu4.pdf        
Linda Stedjee
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From:
To:
Cc:
Subject:
Date:

Linda Stedjee
Chaver, Yair@Coastal
Locklin, Linda@Coastal; Robinson, Daniel@Coastal
Coastal Bluff survey did not include important areas of the bluff near the 3420 Toro Lane site
Saturday, January 02, 2016 11:54:06 AM

Hi Yair,
Every time I think I have found everything in the documents for the 3420 Toro Lane project, I find something else. Hopefully, this is it. I think this discovery is
particularly important as it concerns more major differences between content of a consulting report done in 2013 and one done in 2002.
There are some new concerns regarding the Coastal Bluff retreat rate estimates used by the consultants working on the project. These stem from a diagram
found on page 24 of 25 in the consultants' 2002 geologic report. http://www.morro-bay.ca.us/documentcenter/view/8746
The diagram documents the results of a study done by Golden State Aerial Surveys. Golden State was evidently asked to survey a specific section of coastline in
the vicinity of the current 3420 Toro Lane (then referred to as 3450 Toro Lane) property. To document the results of the survey, Golden State Aerial Surveys
created a diagram showing the top of the bluff in 1953, 1989, and 1998. They chose three points at which to calculate the bluff retreat between those three
years, and charted the results. The points are labeled A, B, and C. The results were then averaged. The diagram shows areas where the bluff retreat was
significantly greater than the average, and areas where it was significantly less.
Concerns include the following:
On page 2 of 8 of their 2013 report, ( http://www.morro-bay.ca.us/documentcenter/view/8745 ) the consultants said, "The maximum bluff erosion retreat
that occurred in the general area of the site ocean bluff during the last 60 years was 6 feet, which occurred near the end of Beachcomber Drive." However,
the above-cited diagram from the 2002 study shows a much greater retreat in an area of the bluff directly west of the site, as documented by another
consulting firm. That diagram shows a retreat between 1953 and 1998, of about 10 feet - in two areas near the end of Beachcomber Drive.
The area surveyed includes quite a bit of the coastline south of the 3420 Toro Lane site, but does not appear to include all of the coastline immediately to
the west. It includes none of the coastline to the north. Thus, it does not include the bluff at the westernmost end of the drainage channel/stream (note
that the stream lies north of the path/tank road). So, we do not have a complete picture of ocean bluff erosion that could affect the project.
The northernmost portion of the area surveyed (that in the closest proximity to the 3420 Toro Lane building site) shows a significant rate of erosion - much
greater than that calculated as the average in the diagram, and much greater than that for any of the three selected points. Using the scale on the diagram,
I estimate the bluff retreat in the northernmost area surveyed to be at least 10 feet for the period between 1953 and 1989. Is it possible that the erosion
north of the area surveyed is generally greater than the area surveyed? We don't know.
I have annotated the original diagram to identify some of the landmarks. Please note that in the northernmost plotting of the bluff positions, the leftmost dark
line is for 1953, the lighter-colored line is for 1989, and the rightmost dark line is for 1998. This is easier to see in the original image in the cited PDF document.
The lines are clearly labeled, but I lost some of the resolution when I captured the image.

The chart at the upper left is a little hard to read. Here is an enlargement:
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Without a complete picture of the bluff retreat directly west of the complete house site, it is impossible to be sure just what rate of bluff erosion to expect, but it
appears, potentially, to be higher than the figure determined by the consultants. It is also impossible to determine how much the bluff has eroded at the mouth
of the stream because that area was not included in the survey discussed above - AND - as noted in a previous email, one or both of the photos used by Earth
Systems Pacific in their 2013 analysis appear to have serious distortion problems; hence, it does not appear that the photos can be used as a basis for sound
analysis of the erosion of the "channel bluff".
I would also like to share the following photo, which appears to show the ocean waters entering the channel, thus making the western part of the channel subject
to marine erosion. I believe that makes the so-called "channel bluff" a coastal bluff in that area. Note: The existing beach access path is hard to see in the
photo unless one is familiar with the area. It lies just above the signs, and much of it is hidden behind the foreground vegetation. It's end is just west of the
signs, approximately in line with the leftmost edge of the seaweed piled on the sand.

I think this gives a pretty clear indication that in order to determine coastal bluff setbacks for this project, it would have been a good idea to order aerial survey
work that includes more coastline to the north of that included in the survey provided.
Linda Stedjee
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From:
To:
Cc:
Subject:
Date:
Attachments:

Linda Stedjee
Chaver, Yair@Coastal
Robinson, Daniel@Coastal; Locklin, Linda@Coastal
More on ocean bluff setback issue at 3420 Toro Lane - setback calculation issues
Monday, January 04, 2016 10:12:11 AM
goldenstateaerialsurvey.pdf

Hi Yair,
In order to ensure safety for the structure to be built, I believe it makes more sense
to use the maximum historic ocean bluff retreat rate documented for the specific
area of bluff where erosion could affect the building site and structure - NOT an
average for a stretch of coastline that is nearly all to the south of the site.
Attached is page 24 of 25 from the Earth Systems Pacific 2002 geologic study for
It's easier to read than the image I captured and included in my
3420 Toro Lane.
last email. The full study is here: http://www.morrobay.ca.us/documentcenter/view/8746
The diagram clearly shows that the northernmost area of the bluff surveyed shows
at least 10 feet erosion between 1953 and 1998. I believe it is clear that erosion in
that area of the site could potentially affect the structure.
According to my calculations, 10 feet = 120 inches. Dividing 120 inches by 45
years, we get the infinite decimal value of 2.6666666 ... inches of bluff retreat per
year in that area. I believe it makes sense to use the period of 45 years between
1953 and 1998 as a 45-year time span would seem likely to "even out" the annual
variations in the retreat rate. I suspect that the rate might be distorted if we tried
to estimate the overall bluff retreat rate over a significantly-shorter period.
So, I will take the 75-year structure life used in the consultants' calculations (see
quote below from page 3 of 8 their 2013 report), and multiply that value by a
truncated bluff retreat value of 2.66666. The result is 199.9995 inches per year.
Dividing by 12 inches per foot, we get a 75-year bluff retreat of 16.666625 feet.
Truncating the value at 2 decimals, and adding the CCC's required 10 feet to that,
we get a total setback of 26.66 feet.
This is WAY more than the setback suggested by the consultants.

“ Bluff Erosion

Minor sea wave erosion has resulted in ocean bluff retreat during the last
60 years and the erosion retreat rate has slightly decreased during the
last 11 years. An erosion retreat rate of 1.2 inches per year for the
marine terrace deposits was estimated for the site ocean bluff. For a 75year period with a long-term average site bluff retreat rate of 1.2 inches
per year, it is estimated that the bluff will retreat 7.5 feet from the
current top of bluff. The California Coastal Commission (CCC) requires
that additional 10 feet should be added to the 7.5-foot bluff top building
setback for total setback of 17.5 feet. The CCC adds a 10-foot buffer to
the long-term average bluff retreat rate to account for unforeseeable
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episodic bluff erosion events and sea level rise. The 17.5-foot bluff top
building setback is less than the City of Morro Bay Title 17, 17.45.040
required setback of 20 feet; therefore the City of Morro Bay setback
should be used for the new development and construction (see attached
Topographic Site Map).”

Exhibit 12
A-3-MRB-16-0002 (Frye SFD)
5 of 66

From:
To:
Cc:
Subject:
Date:
Attachments:

Linda Stedjee
Chaver, Yair@Coastal
Carl, Dan@Coastal; Robinson, Daniel@Coastal; Locklin, Linda@Coastal; Barry Branin
Responses to 3420 Toro Lane applicants" letter as mailed to the appellants on January 4.
Tuesday, January 05, 2016 8:19:29 AM
Trail comparison table.pdf

Hi Yair,
I have read the applicants' letter, consulted with other concerned residents, and
prepared responses, which are provided below.

Overview
To summarize some of the key points made in the detailed responses to the
applicants' statements, there are some significant concerns with the project
including, but not limited to, the project's failure to conform to Morro Bay LCP
Shoreline Access and Recreation policy 1.07. The alternative path, as proposed,
would not be in compliance with the LCP because it would not provide, on the same
site, the same or comparable access benefits as the existing path.
A speaker at the August 18, 2015 Planning Commission hearing very effectively
summed up some of the site access issues. The speaker indicated that his family
owned the 3420 Toro Lane property for 45 years prior to its purchase by the
applicants, that he lives in a home next door to the project site, and that his house
overlooks the existing path. The speaker's comments regarding the path include the
following:
The existing path is "unique" in that it is usable by people "who have a limited
ability to get around"
The existing path is "in constant use"
A lot of the area trails mentioned previously are "informal, steep, unusable",
and "not really adequate for the vast majority of the people in our community."
These comments can be heard on the City's video of the hearing, available online at
https://www.youtube.com/watch?v=uXKHfMLEvSI&feature=youtu.be&t=29m44s   
This speaker's comments begin at approximately 46:31 into the meeting.
The proposed alternate access path does not address the speaker's concerns, and
does not fulfill the requirements of policy 1.07. It would be on the side of a steep
slope with concrete below, and would be too narrow to accommodate many users of
the current path, including those who "have a limited ability to get around" and
families who use beach wagons and strollers transport young children.   It would
only be temporary, as it would be built on fill and unmaintained, and it might, under
the terms of Coastal Act section 30212, never be opened for public use.
Because his comments go to what many of us believe is at the heart of this matter, I
will again quote a 2014 opinion article written by CCC Executive Director Charles
Lester. It says, in part, "...the broad public interest in coastal access should not be
subordinated to the narrow interests of fortunate coastal property owners."    
http://www.sfgate.com/opinion/openforum/article/Martins-Beach-reflectsCalifornians-choice-to-5682494.php

Exhibit 12
A-3-MRB-16-0002 (Frye SFD)
6 of 66

Fortunately, in spite of the problems and issues, it appears that LCP compliance can
still be achieved, and the broad public interest can be served - while allowing the
applicants to build a very livable home on the property and allowing for restoration
and protection of coastal resources - a win for everyone.
It has been suggested that a boardwalk constructed of durable synthetic materials
might provide the "same or comparable" access benefits as the current path AND
provide excellent protection for restored natural habitat. Someone would have to
agree to maintain the new path, and that has been an issue due to fears related to
liability. However, despite concerns expressed by some, it appears that, according to
California government code section 831.4, there would be no liability issues.
---------

Detail
Following are detailed responses to the applicant's statements. Applicant statements
are quoted sequentially, in logical groups, and are followed by responses to the
specific statement groupings. Specific pages and paragraphs within the applicants'
letter are identified for reference.
Applicant statements page 1, paragraph 2
<!--[endif]-->
"As you are aware, it has been our intent since the beginning to align ourselves with
Coastal Commission staff to develop a project that meets your expectations, guidelines
and follows the Coastal Act. We have also diligently followed the advice of our City
Planning staff, Planning Commission and City Council, and worked with our neighbors to
accommodate them as well. The project before you now is the end result of a 3-year effort
to achieve a balance between property rights, beach access, and habitat enhancement. In
sum, we have done the following items in this process.
1. We have submitted 3 different house plans in response to concerns from a
neighbor regarding his side bedroom views, and from responses by the City
Planning staff and the Coastal Commission staff.
2. Most of last year was occupied with numerous additional studies including soils
analysis, slope stability, bluff determination, bluff retreat and wave run up analysis.
Coastal staff experts Dr. Mark Johnsson, Dr. Leslie Ewing and Dr. Jonna Engel
worked closely with our consultants to develop appropriate scopes of analysis. This
resulted in a letter of approval from Coastal Commission staff indicating we have
provided the necessary house plan changes and mitigations with regards to visual,
biologic, geologic and bluff setbacks and resources. This provided us with the
building envelope for our third set of plans.
3. We have offered a dedicated easement to the City for beach access, with
acceptance of this easement by the City in order to provide continued and
perpetually protected public access on this R-1 lot."

Responses:
1. While the applicants may have followed the advice of various agencies and
advisers (or sincerely believed they were following that advice), we are still looking
at a project out of compliance with the LCP, and with a stream corridor setback that
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is more narrow than necessary (a 2002 house plan for the same site (attached)
shows a home of comparable size that is set back at least 5 feet farther from the
stream than the currently-proposed structure.) Obviously the widest-possible stream
corridor setback is desirable for the protection of the fragile coastal resources that
are of concern to all involved parties.
2. Questions and concerns have been raised by the appellants in regard to some of
the cited studies, and documented in recent emails to CCC staff. These include
conflicting statements made by the same consultants during different time periods.
3. The project as originally heard by the Planning Commission did not include any
provision for dedicated access. One City document, dated May 29, 2015, actually
says, in writing, that the path is not dedicated public access. It was only after
residents did their prescriptive easement survey, (delivered to the City on August
11) that the dedication was offered. Persons speaking for the applicants have, on
more than one occasion, claimed that there was plenty of other access in the area
and access at the site was not needed.
Applicant statements page 1, paragraphs 3, 4, and 5
<!--[if !supportLineBreakNewLine]-->
<!--[endif]-->
"We have concerns that the appellants have become overly myopic with regards to their
focus on the trail and specifically the application/interpretation of Policy 1.07. Policies
found in the City of Morro Bay Coastal Land Use Plan Chapter 3 – Shoreline Access and
Recreation in Section B, 1, governs shoreline access.
Section 30210 “In carrying out the requirement of Section 4 of Article X of the California
Constitution, maximum access, which shall be conspicuously posted and recreational
opportunities shall be provided for all the people consistent with public safety needs and
the need to protect public rights, rights of private property owners, and natural
resource areas from overuse.”
We agree with the City of Morro Bay that the proposed project provides the correct
balance of resource protection and public access, while still allowing some benefit
for this private property."
Responses:
1. Shoreline access for the public is the very reason that the Coastal Act was passed and
that the Coastal Commission exists. Hence, focusing on the public access path and policy
1.07 cannot be considered "myopic" - overly, or otherwise.
2. Shoreline Access and Recreation Policy 1.07 is part of the certified City of Morro Bay
LCP - which of course means that the CCC found it to be fully compliant with all Coastal
Act policies, including section 30210.
3. The crafters of policy 1.07 were very wise. They understood that, in the future,
developers could chip away at public access by saying that there was other access in the
area - and that this could lead to a significant reduction in public access to the shore.
Policy 1.07 effectively addresses that concern while conforming to the provisions of the
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Coastal Act.
4. As noted by a neighbor and demonstrated in prior communications, for many users of
the existing path, other area access routes would not work well and, in many cases, would
not work at all. These users include families with small children (especially those who use
beach wagons and strollers), and older and other persons who may have balance or other
mobility issues (those "who have a limited ability to get around"). For those persons, the
3420 Toro Lane path is the only safe and usable beach access within walking distance of
their homes.

Applicant statements page 2, paragraphs 1 through 6
<!--[if !supportLineBreakNewLine]-->
<!--[endif]-->
"Section. 30212 “(a) Public access from the nearest public roadway to the shoreline and
along the coast shall be provided in new development projects except where (1) it is
inconsistent with public safety, military security needs, or the protection of fragile
coastal resources. (2) adequate access exists nearby, or (3) agriculture would be
adversely affected. Dedicated accessway shall not be required to be opened to public use
until a public agency or private association agrees to accept responsibility for maintenance
and liability of the accessway.”
Abundant access exists in the immediate vicinity of the site. Nevertheless, we have
chosen to provide public access for the continued convenience and enjoyment of
neighbors and residents.
Section 30214. (a) The public access policies of this article shall be implemented in a
manner that takes into account the need to regulate the time, place, and manner of public
access depending on the facts and circumstances in each case including, but not limited
to, the following: ….(3) The appropriateness of limiting public access to the right to
pass and repass depending on such factors as the fragility of the natural resources
in the area and the proximity of the access area to adjacent residential uses. (4) The
need to provide for the management of access areas so as to protect the privacy of
adjacent property owners and to protect the aesthetic values of the area b providing the
collection of litter.”
The proposed project provides continued public access, while also restoring and
enhancing habitat value on-site.
Section 30214 (b) It is the intent of the Legislature that the public access policies of this
article be carried out in a reasonable manner that considers the equities and that
balances the rights of the individual property owner with the public’s constitutional
right of access pursuant to Section 4 of Article X of the California Constitution.
Again, the proposed project includes both public access and habitat restoration on a
10,000 sq. ft. R-1 lot, with less than 30% of the lot area utilized for private uses."
Responses:
1. As noted in a response above, "Shoreline Access and Recreation Policy 1.07 is part of
the certified City of Morro Bay LCP - which of course means that the CCC found it to be
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fully compliant with all Coastal Act policies," That includes 30212 and 30214.
2. "Adequate" access does not exist nearby. In addition, Policy 1.07 states that if any
access route is to closed, alternate access be provided onsite - access that provides the
same or comparable "access benefits" of any access route to be closed. This clearly
means the alternate access must serve all of the users of the current path.
3. Fragility of coastal resources is also a concern of the appellants. In fact, it was the
appellants who took issue with an early suggestion that an alternate access route could be
placed in the stream bed. A well-designed and constructed path (and concerned residents
believe the currently proposed alternate path would be neither) will help ensure that beachgoers remain on the path, and do not disturb adjacent plant and animal life in order to find
safer passage to the beach.
4. The proposed project does not provide "continued public access" for many users of the
current path, since the alternative path would be a narrow, unmaintained path constructed
on fill on the side of a steep slope.
5. As noted previously, a 2002 home design (attached) found in the 2002 geologic survey
document, shows that the applicants could have set their home back at least 5 feet farther
back from the creek, thus providing additional protection for "fragile coastal resources" - but
did not do so, choosing instead to build a larger home. Setting the house back 5 feet
further, as shown in the attached 2002 home design, could also potentially allow for easier
construction of a safer, wider beach access path.
6. It seems reasonable to assume that the applicants must have known the path was there
when the property was purchased. Although, since seller disclosure statements are not
public record, we do not know what information the seller provided the applicants in regard
to the path, its presence is obvious, and it is mentioned in various documents created
before the applicants bought the property in November, 2012.
7. It seems reasonable to assume, based on the 2012 biological assessment (site view
attached) that the best way for the applicants to protect fragile coastal resources would
have been to place their home primarily or solely on the southernmost lot in the parcel they
purchased, rather than on the northernmost lot, where the ESH was shown to be located.

Applicant statements page 2, paragraph 7. page 3, paragraph 1
<!--[if !supportLineBreakNewLine]-->
<!--[endif]-->
"Later in Chapter 3, Section C under item 2, Land and Shoreline Ownership:
“Approximately 90 percent of land frontage abutting the waters of the Pacific Ocean and
Morro Bay are publically owned”. This demonstrates how lucky we are to have such
abundant public access along our coast. It is for this reason that the City Planners,
Commissioners and Council members have affirmed such abundant access. The report by
Dr Robert Tefft , Chairman of the Planning Commission, is clear in his report that no
shortage of excellent access exists. Furthermore, he did not include access points further
to the south which are much better and easier than that found within close range of our
property. This brings up the issue of shoreline protection. Chapter 3 of the LCP section D
item 10 states “Uncontrolled and undirected shoreline access has, over the years,
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resulted in resource damage to the sand dunes paralleling the beach. Dune
vegetation has been trampled and lost and the dunes themselves have eroded away.
Fragile native plants and wildlife habitat have been lost. There is an urgent need to
control and direct access, and restore, as far as possible, the former dune habitat”.
Our mayor, Jamie Irons, in his presentation at our City Council appeal hearing, was the
only dissent for our project. He dissented only because he felt the trail was not necessary
and that habitat restoration and conservation was of a greater need in this area. He has
been a proponent of habitat protection and control of unrestricted access.   Again, we
agree that habitat restoration is essential on this site, but in deference to a few Morro Bay
residents (mainly the appellants), we have offered a realigned trail for public use."
Responses:
1. The 3420 Toro Lane path, unlike some of the other area paths, does not require users
to pass through a wide swath of dunes to get to the beach. I believe this is clear from the
attached photo of vicinity trails. Note that the trails marked 4, 5, 6 and 7 go through
significant areas of the tall dunes adjacent to the roadway, while the 3420 Toro Lane path
does not go through this type of terrain.
2. The offering of a realigned trail seems unlikely have been done in "deference to a few
Morro Bay residents (mainly the appellants). " As noted previously in this email, no
alternate access was offered at all until residents did a prescriptive easement survey,
collecting 75 completed questionnaires from path users after just a few hours of work.
Additional time and effort would likely produce a substantially greater number of
questionnaires from others who use the path. In fact, some users spoke at the City
hearing, and described exactly the same scenario that the appellants have - numerous
persons living across the highway who use the existing path for beach access, as have
generations before them.

Applicant statements page 3, paragraphs 2 and 3
<!--[if !supportLineBreakNewLine]-->
<!--[endif]-->
"We have been open to access across our property from the beginning of this entire
process. Coastal staff can attest to this fact. The only issue was whether access was of
more value than habitat protection. We have offered the easement dedication as advised
by the Coastal staff. We have furthermore offered to create the trail with the use of a civil
engineer and advice from our local trail volunteers who work for the California State Parks.
We will be happy to have you weigh in on the issue of access, habitat protection and
property rights, as all are part of the Coastal Act and must be thoughtfully considered. We
have followed your counsel thus far in the offer to dedicate and provision of a trail that
allows for access with less impact to the planned restoration. Just let us know what you
want.
The appellants have essentially asked that we be unable to build our home. We ask that
you look at the big picture, our willingness to compromise, to follow your advice and work
closely with our local government to resolve the issues and develop a completely LCPcompliant single family residential project. We have done all the Coastal staff and our local
Planning department have asked. I would also like to add that there is a large group of
Morro Bay residents who are appalled at the appellant’s position in this matter. Many of
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them have written letters and many more will do so if you feel it is needed."
Responses:
1. As previously noted, the initial version of the project included no provision for access,
One City document, dated May 29, 2015, actually says, in writing, that the path was not
dedicated public access. It was only after residents did their prescriptive easement
survey, turned in to the City on August 11, that the dedication was offered.
2. It is clear that the appellants have not asked that the applicants be unable to build their
home. The current home design would not be incompatible with an adjacent path built as
an elevated boardwalk for safety and for preservation of ESH AND, they could also build
a home with a wider setback, as illustrated by the 2002 house plan attached to this email.
This would provide additional space for the path as well as increased area for ESH
restoration.
In addition, the applicants had the opportunity to build a home on the southern lot in their
parcel – with no conflicts with the public path or with ESH. It was their choice to build on
the northern lot.
3. The proposed project is not LCP-compliant as it violates LCP Shoreline Access and
Recreation policy 1.07. It is difficult to understand how this policy was missed by the City,
which is required to certify that projects comply with the LCP.
4. While some might be "appalled" at the appellants' position, many other residents are
“appalled” by the project as proposed, in that it would allow one property owner, who can
afford to buy a piece of our California coastline for a private residence, to take away the
beach access of numerous residents of the pleasant, but much-less-affluent
neighborhoods on the other side of the highway. In those neighborhoods, the price of an
average home is about 1/6 to 1/7 the price of a home on Toro Lane, and many residents
rely on beach access for recreation.

Applicant statements page 3, paragraph 4
"I would like to address a few of the other specific concerns from the appellants regarding
Policy 1.07 and the current trail being not comparable benefit. The existing trail varies in
slope, as will the realigned trail. Neither the present trail nor the proposed will be
handicap-accessible. However, the realigned trail will serve the same population of ablebodied beachgoers that utilize the existing trail, with no additional hardship. And the City
may elect to enhance the trail we establish, if desired. They will have the easement and
therefore the prerogative to alter it at any time."
Responses:
1. The existing path has a gentle slope and is wide enough to safely accommodate the
beach wagons and strollers used by families to take their children to the beach, and
persons with balance and some other mobility issues. The proposed path would be too
narrow to accommodate these users of the current path. In addition, as stated by one
speaker at the City hearing, older children who were ”horsing around” on the proposed
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alternate path could easily fall down the steep embankment and land on cement.
2. The applicant says, “the realigned trail will serve the same population of able-bodied
beach-goers that utilize the existing trail, with no additional hardship”. That is incorrect.
Families taking their children to the beach are, for the most part, able-bodied. Yet, many
could not use the proposed alternate path.
3. The applicants fail to mention the users of the current path who are not entirely ablebodied, but still want and need safe beach access. They would lose their access if the
currently-proposed alternative path were accepted.
4. Whether or not enhancement of the proposed trail would be the City's "prerogative", it is
not the responsibility of the City and its taxpayers to fund and build an improved version of
the alternative path in order to assist the applicants in obtaining a permit. However, were
they willing to volunteer to do so in this case, the appellants would obviously want an
“ironclad” guarantee that they would do so by a specified date, and that guarantee would
have to include specifications approved by the appellants and other representatives of the
users of the current path, including those with mobility and balance issues, and families
who use beach wagons and strollers to take their children to the beach.
5. Given the City's apparently-extreme aversion to taking on maintenance of a new path, it
seems unlikely that the City would be interested in enhancing one established by the
applicants.

Applicant statements page 3, paragraph 5, continuing to page 4
"Regarding the Coastal Act section 30212 “dedicated accessway shall not be required
to be opened to public use until a public agency or private association agrees to
accept responsibility for maintenance and liability of the accessway.”   The word
“required” is a key word here because it is not saying that the trail cannot be used. This is
simply the status quo —no person or agency is maintaining or responsible for liability for
the current one on our property and any of the other volunteer trails that flow to the beach,
throughout Morro Bay and California. When the home, trail and landscape are completed
and it is safe to walk, there is no one preventing anyone from using it. It will become a
City easement. With the current trail, anyone using it is in effect trespassing on private
property, whereas with the new trail no trespass exists because the City has an
easement."

Responses:
1. I must dispute the applicants' interpretation of Coastal Act section 30212. I believe the
meaning of the words is very clear – neither the applicant nor the City would be required to
open the alternate access path for public use if no one volunteered to maintain it and to
accept liability (if there is any liability to accept).
2. The applicant said, “With the current trail, anyone using it is in effect trespassing on
private property, whereas with the new trail no trespass exists because the City has an
easement.” I believe this is incorrect in that there is no trespassing when an implied
dedication has been established.
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Users of the current path have, over the decades, established an “implied dedication”. In
fact, Permit approval Condition #18, included when the Planning Commission approved the
project on October 6, states, "In recognition of the likelihood of an implied dedication of a
trail on the Property for public use over the decades, the Applicant has volunteered to offer
to dedicate an area..."

Applicant statements page 4, paragraph 2
"In reference to the fear about the slope beside the drainage easement giving way, the
culvert and concrete swale were engineered sometime back in the 40’s or 50’s and that
slope has remained intact since the that time with very minor focal sloughing. This is
despite the foot traffic, gopher proliferation and lack of solid stabilizing vegetation or
maintenance. In addition, with the house present, the whole area will be more stable,
especially near the steeper section adjacent to the concrete drainage ditch. Water runoff
will be better managed, landscaping will be established and maintained and all of this will
add to stability. It is most vulnerable now because of the foot traffic, squirrel and gopher
holes that are legion."
Response:
Whether or not the slope has remained intact is debatable, given questions regarding the
methods the consultants used to support their claim that the "channel bluff" has not eroded
significantly. As noted in earlier communications, one or both of the photographs used to
support the claim appears to have significant distortion. The landmarks (buildings, and the
end of Beachcomber Drive, for example) in the two photos simply do not line up. As
asked previously, how could the consultants even have been sure where things were are
actually located - and thus, how could they know how much erosion may have taken
place?
The fact remains that there has been “slumping”, as noted in the 2002 geologic study. In
addition, that study states that “The sandstone bedrock exposed in the lower part of the
channel bank is grossly stable due to hard, massive characteristics. The overlying terrace
deposits have a high potential for slumping along and over the sandstone rock surface.
Two slumps were observed downstream of the concrete channel (see Photograph 2).
Factors that caused slumping on the channel bank include over-steepened slopes,
uncontrolled surface water runoff, springs along the soil/bedrock contact, rodent burrows
and saturated soils conditions due to precipitation. Generally, surficial creek bank/bluff top
stability increases once the property is developed and on-site drainage is controlled. The
slope above the tank access road also exhibited minor soil slumping.”
An additional important fact is that the proposed alternate path would be on fill on steep
slope, and would be unmaintained.

Applicant statements page 4, paragraph 3
"Trail liability is a real concern, for us as well as the City. It has become an American
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pastime to sue for practically anything. Coastal staff gave us 4 options in regards to how to
offer land for a trail. We originally preferred to simply donate land or create a lot line
adjustment with the City, but after discussions with the City staff, those were declined and
an easement was accepted. This was acceptable to us as our liability was limited. The City
attorney made it clear to the City Council members that adding maintenance to the trail
does increase the liability. The City has aptly noted that the vast majority of trail access to
the beaches in Morro Bay are unmaintained and yet people still use them. Furthermore,
San Luis Obispo County has an extensive trail system that provides miles and miles of
trails that are maintained by volunteer groups rather than by legal compulsion. Just
because these trails are not “officially” maintained does not mean that no one is
maintaining them or that they have all washed away. On the contrary, more and more
trails are being created and maintained by volunteer organizations. Perhaps the appellants
would like to use some of their energy to create a volunteer group to maintain our trail.
Given the interest in our trail by Surfrider San Luis chapter President Brad Snook, perhaps
his local chapter would maintain it with a volunteer group. This could coincide with their
beach cleanup days."
Responses:
1. California government code section 831.4 appears to indicate that liability is not an
issue. It says, in part, “A public entity, public employee, or a grantor of a public easement
to a public entity for any of the following purposes is not liable for an injury caused by a
condition of….any unpaved road which provide access to ….. recreational or scenic areas
… Any trail used for the above purposes.” This information has been provided by more
than one individual, but seems to have been either unread or ignored. The full text of
government code section 831.4 is available online at
http://law.onecle.com/california/government/831.4.html
2. Given the content of the above-cited code, one must wonder just how the City Attorney
could have concluded that maintenance would increase liability – given that there would be
no liability to increase.
3. Whether people use unmaintained trails elsewhere is irrelevant. Per Coastal Act section
30212, someone must maintain the alternate trail, or it never has to be opened for public
use - thus making such a trail out of compliance with LCP Shoreline Access and
Recreation policy 1.07.
4. As noted in an email sent to the Morro Bay City Council on January 4 (CCC staff
copied) the City recently opened a new park - a BMX-style bike park. Why are they
apparently unconcerned about liability for that facility, but concerned about liability on one
beach access path where State law apparently says they would have no liability issues?
5. Yes, there are various groups that MIGHT maintain the alternative path, but a
commitment needs to be obtained BEFORE the permit for the project is approved, or, per
Coastal Act section 30212, there would be no requirement that the path ever be opened.
The logical parties to maintain the trail would seem to be those involved in developing this
project; specifically, the applicants and the City of Morro Bay. Perhaps it would be
possible to add a covenant to the property deed (the sort of covenant that passes from
one property owner to the next) that would require the owner to maintain the path.
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Applicant statements page 4, paragraph 5
"After Coastal staff has analyzed the need for a trail, we are open to suggestions
regarding some specifics such as width, etc. Perhaps you can discuss any ideas you have
with us in order to work on any specifics. Please give consideration to aesthetics, erosion,
and habitat intrusion."
Response:
This is encouraging. As previously noted, an elevated boardwalk path similar to the one in
the nearby Elfin Forest, constructed of Trex or similar materials, could provide safe
access for all current path users while allowing optimal protection of sensitive coastal
resources. The “underpinnings” for the path could be put in at the same time that the
“underpinnings” for the house are installed.

Applicant statements page 4, paragraph 6, continuing to page 5
"It is our experience, having lived in Morro Bay for 20 years, that most people still need or
prefer to drive to the beach. For those healthy enough to walk and live west of the
highway, they have exceptional access within a few blocks in any direction.   Those east of
the highway need to use Yerba Buena, San Jacinto or Atascadero Road to cross the
highway. There are no sidewalks present in north Morro Bay, either on the west or east
side of Highway 1. Anyone walking, biking or strolling with children will be in the street.
The appellant states it is dangerous for families to walk without a sidewalk down Yerba
Buena (the length of one house) to several access points and that walking a similar
distance down Toro lane (no side walks) to our path is somehow safer. The reality is that
the majority follows human nature and the principles of geometry and simply takes the
straightest and quickest path to the beach.
If you have a stroller or beach wagon, you still just go straight to the quickest access or
simply take a quick left to the State Park. The road is wide and traffic is minimal compared
with the street traffic you have just traversed. Do RVs pull in and out? Yes, some, but in
general they are there to stay for a few days. Also the road to the state park is wider,
people are driving slowly and visibility is not hindered."
Responses:
1. It is the experience of the appellants, somespeakers at the City hearing, and those who
filled out the prescriptive easement survey forms, that many need or prefer to walk to the
beach. Yerba Buena Street is one of only two beach access routes across the highway in
North Morro Bay, and it provides that access for hundreds of households. Toro Lane path
users are primarily, although not exclusively, those who use Yerba Buena to cross the
highway to go to the beach. Many residents are very health conscious and would not even
consider driving to the beach when it is only a few blocks away. Besides that, many
residents restrict driving due to environmental concerns and the fact that gasoline is
expensive.
2. It is true that North Morro Bay has few sidewalks. The issue with Yerba Buena is that,
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on the west side of the highway, pedestrians must share the road with the RV traffic going
to and from the State Park campground whose entrance is on the west end of that street.
That is not the case with other North Morro Bay streets where residents walk for
recreational purposes.
3. The beach access paths in the State Park are too steep and/or too hilly and/or have
unstable footing; especially as compared to the Toro Lane path.

Applicant statements page 5, paragraph 2
"With regard to concerns that the path at 3420 Toro Lane is the only path available for
those with mobility or balance problems is simply false. The appellants state we would
block “a public beach access route uniquely suited to the needs of older residents and
visitors, others who are not agile and strong, and those who require the use of wheeled
conveyances”. I would suggest if the findings presented by the City staff are not
convincing enough, then please come for a day and make a site visit. Walk all of the
paths between Morro rock and the North Point subdivision. Google Earth also provides a
pretty good idea of access, if a site visit is unfeasible. In addition, it must be remembered
that those with significant mobility, balance or strength issues must still traverse the beach
sand and dunes before they reach the water."
Responses:
1. The attributes of all area access routes were thoroughly documented by Planning
Commissioner Robert Tefft, and those findings formed the basis of the previouslysubmitted “trail comparison table”, which is attached to this message. These documents
demonstrate that the attributes of the Toro Lane path are unique, which likely explains the
continual use of that path for decades. We also have the comments of the neighbor
whose home overlooks the path, and whose family owned the 3420 Toro Lane property for
45 years, who stated at the August 18 Planning Commission hearing that the existing path
is "unique" in that it is usable by people "who have a limited ability to get around"
2. Not all persons going to the beach are necessarily trying to reach the water. Many
simply want to get to the beach, sit on a blanket, and watch and listen to the waves.

Applicant statements page 5, paragraph 3
"The appellants have also complained that we should merge 2 lots so that the public
should not have to “suffer the negative consequences of a personal property ownership
decision over which the public had no control”. Three years ago we were fortunate enough
to purchase 2 legal lots in Morro Bay. We were unable to afford this, despite remortgaging
our home for the maximum we could, and needed to get another investor for the rest.
Jeanne and I retained the lot we have planned to build on. The other lot is owned with
three other entities/investors. Bringing in these investors has provided additional and
necessary financial means for us to continue to pursue our dream of building this home."
Responses:

Exhibit 12
A-3-MRB-16-0002 (Frye SFD)
17 of 66

1. If they did not wish to merge the 2 lots, the applicants could have built on the southern
lot in the parcel, and avoided all controversy over the path and all, or nearly all issues with
setbacks and with potential damage to ESH.
2. Yes, some residents believe that the public should not have to suffer the negative
consequences of a personal property ownership decision over which the public had no
control”. Some residents also believe that the public should not have to suffer the negative
consequences of other residents' investment choices and decisions.
This public reaction is similar to the one that occurred when, right after the applicants
bought the 3420 Toro Lane parcel. The applicants asked the City to abandon adjacent
City right-of-way so that they could acquire it and add it to their property. There was a
major outcry by residents who did not want this public property to be used to benefit one
property owner. They wanted it used for future public parking. As a result of the protests,
the City did retain the right-of-way for future parking.

Applicant statements page 5, paragraph 4, continuing to page 6
"The last item involves the issue of a prescriptive rights claim for a trail. We recognize that
a claim can be pursued by any public or private entity. We have done our best to work
with our City and Coastal staff to provide a trail. It appears that despite our best efforts, the
appellant intends to pursue legal action in this matter. Although my wife has her law
degree and I have two brothers who are attorneys, we feel pursuit of a solution that has
involved compromise on our part would be our preferred route. At present, keeping the trail
in it’s current location would grant the public more rights than ourselves, since we would
be unable to build on the property, and would disregard our constitutional property rights.
The Coastal Act speaks to this as well. We believe even if a court was to agree sufficient
data was present to establish a prescriptive easement, a California court would most likely
not allow it since it would be an exclusive prescriptive easement. In other words, if the trail
remained in its current location, the lot would be unbuildable.   Please see Harrison v.
Welch (2004). An exclusive prescriptive easement is typically disallowed because it gives
more rights to the easement holder than the titleholder."
Responses:
1. There are those who might question the statement that, at this point, the applicants
have made their best efforts to avoid litigation. Legal action is never desirable, but in this
case, it appears it may still be necessary to protect the public’s right to beach access at the
3420 Toro Lane site. That is the reason the appellants and other concerned parties are, at
least for the present, pursuing legal action. The alternate path, as proposed, clearly
violates LCP Shoreline Access and Recreation policy 1.07 and would deprive many
residents of the only safe and usable beach access within walking distance of their
homes.

It is too narrow to meet the needs of many current path users
Its location on the side of a steep slope would be dangerous for many
lt would not be maintained, meaning it would erode away, and it might never
even be opened for public use
2. It has been made crystal clear that the appellants are not attempting to force the
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applicants to keep the existing path where it is (although that would be ideal), despite the
fact that the applicants clearly had (until the change in ownership of the southern lot) two
ways that they could have accomplished that. They could have built on the southern lot or
merged the two lots together.)
In fact, I clearly stated at the City hearing, at which the applicants were present, that an
alternative path route would be acceptable so long as it served the needs of all of the
users of the current path. This, of course, is the exact intent of policy 1.07, which says that
if access on a site is closed, any re-routed access must provide the same “access
benefits”- on the same site.
3. As previously noted, the house design from the 2002 geologic study proves that a very
livable house could be built 5 feet farther back from the stream corridor than the one
currently proposed – meaning there is room for development AND a safer, wider path.
The houses are of similar size and include similar features:.

Both the 2002 house plan and the 2015 plan (attached) show a living room, a
kitchen, an indoor laundry and two bedrooms.
The 2002 plan includes an “entry center’ and a dining room. The 2015 plan
includes neither, but includes an office and has a dining area in the kitchen.
The 2002 plan has 2 bathrooms, and the 2015 plan has two bathrooms, plus a
powder room.
4. As previously noted, the applicants must have been aware that the path was on the
property when they bought it.

Applicant statements page 6, paragraph 2

"In sum, we hope that you will look at the big picture and the Coastal Act as a
whole when reviewing our project. We have done everything in our power to ensure
a project that is completely compliant with the Morro Bay LCP and the Coastal Act,
and is sensitive to the preferences of our neighbors. We appreciate the feedback
thus far and will continue to work with you in a similar manner as we have done. As
proposed, our home will be of modest size (1500 sq. ft. for our family of 6), will
restore a large area of degraded habitat and offer a dedicated easement with
construction of a trail."
Responses:
1. As noted previously, there appears to be more that the applicants could do to
ensure a project completely compliant with the LCP, since the one currently
proposed is not. Specifically, the applicants could construct an alternate beach
access path that meets LCP Shoreline Access and Recreation policy 1.07
requirements.
2. The "modest" size of the home appears to be what the applicants have wanted
all along. At the August 18, 2015 Planning Commission meeting, the applicants'
representative stated, "Our direction has been from these applicants ... has been...
just make this house little and cute and so that if people notice it at all, it is not an
eyesore..." These comments can be heard online in the City's video of the hearing
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at https://www.youtube.com/watch?v=uXKHfMLEvSI&feature=youtu.be&t=29m44s  
The comments begin at approximately 2:45:45 into the hearing
-----------------Linda Stedjee

Exhibit 12
A-3-MRB-16-0002 (Frye SFD)
20 of 66

From:
To:
Cc:
Subject:
Date:

Linda Stedjee
Chaver, Yair@Coastal
Locklin, Linda@Coastal; Robinson, Daniel@Coastal
Information that will be used communicating problems with 3420 Toro Lane project public beach access
Friday, December 11, 2015 9:42:05 AM

Hi Yair
The documentation below this message is being provided FYI. It is primarily
intended for use in informing other Morro Bay residents.
It pulls together some important information on the City of Morro Bay's failure to
perform due diligence in analyzing the 3420 Toro Lane project. A key City document
used in communicating with the public and with the CCC, includes incorrect
statements and conclusions that were used to support granting of a permit for a
project that is non-LCP compliant.
I thought I could trust the staff to find and document all applicable LCP policies for
proposed projects. I won't trust them again.
Linda Stedjee
--------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------Summary

Morro Bay City staff identifies the Coastal Act and Local Coastal Plan policies
applicable to a building project during preparation of the “Initial Study and
Checklist.” All such policies are noted and discussed in detail in this document.
This is where Morro Bay staff failed to perform due diligence in their analysis of
the 3420 Toro Lane project. http://www.morrobay.ca.us/documentcenter/view/7529
The “Initial Study and Checklist” for that project makes erroneous statements,
including these:
<!--[if !supportLists]--><!--[endif]--> · There is an existing spur trail through the
property, which is not dedicated public access.
<!--[if !supportLists]--><!--[endif]--> · Because adequate access exists nearby, the
project may be found consistent with the Coastal Act and the City’s LCP
regarding coastal access …”
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Because of these incorrect conclusions, the staff failed to include any reference to
and possibly any study of LCP Shoreline Access and Recreation policy 1.07, which is
not only applicable to but critical in determining this project’s LCP compliance.
Coastal Commission documents that identify important Commission policies and
procedures were evidently missed by staff.
<!--[if !supportLists]--><!--[endif]--> · “Some Facts About Public Prescriptive Rights”
states that a right of access acquired through use is an “implied dedication”.
<!--[if !supportLists]--><!--[endif]--> · “Public Access Plan” refers to, “Working in
concert with the Attorney General’s Office to ensure that any access rights
that the public may have acquired are preserved.” This seems a clear
indication that whether or not a right acquired through use has been
declared a prescriptive easement by the courts, it is still a right acquired
through use and, thus, an “implied dedication”.
LCP Policy 1.07 clearly states that where an access route is acquired through use, it
cannot be closed unless an alternate route offering the same or comparable access
benefits is established on the same site. This makes the presence of other access
points in the area essentially irrelevant. In addition, the proposed alternative
access route at 3420 Toro Lane would not serve some of the key population
segments served by the current one and so, would not offer the same or
comparable access benefits.
Thus, because it fails to adhere to policy 1.07, the proposed alternative access
route through the 3420 Toro Lane property is non-LCP-compliant; making the
recently-issued Coastal Development Permit invalid.

Detail

“Initial Study and Checklist” document dated May 29, 2015 http://www.morrobay.ca.us/documentcenter/view/7529 identifies a number of applicable LCP
policies. Of particular interest is this section, which begins on the 51 st page of the
document package and ends on page 53:
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“The project is also subject to Coastal Act and the City’s LCP policies related
to coastal access and potential environmental impacts resulting from the
creation of a dedicated coastal accessway. The project site is currently
crossed by an informal trail to the beach. The Access Issues and Constraints
discussion in Chapter III of the City’s Coastal Land Use Plan (p.43) notes, “
Uncontrolled and undirected shoreline access has, over the years, resulted in
resource damage to the sand dunes paralleling the beach…Fragile native
plants and habitat have been lost. There is an urgent need to control and
direct access, and restore, as far as possible, former dune habitat.”
The following Coastal Act sections related to public coastal access are
applicable to project evaluation:
Section 30210 of the Coastal Act states, “…maximum access, which shall be
conspicuously posted, and recreational opportunities shall be provided for all
the people consistent with with public safety needs and the need to protect
public rights, rights of private property owners, and natural resource areas
from overuse.”
Section 30211. “Development shall not interfere with the public’s right of
access to the sea where acquired throught use or legislative authorization,
including, but not limited to, the use of dry sand and rocky coastal beaches
to the first line of terrestrial vegetation.
Section 30212(a). Public access from the nearest public roadway to the
shoreline and along the coast shall be provided in new development projects
except where (1) it is inconsistent with the public safety, military security
needs, or the protection of fragile coastal resources, (2) adequate access
exists nearby, or (3) agriculture would be adversely affected. Dedicated
accessway shall not be required to be open to public use until a public
agency or private association agrees to accept responsibility for maintenance
and liability of the accessway.
Section 30214(a). The public access policies of this article shall be
implemented in a manner that takes into account the need to regulate the
time, place, and manner of public access depending on the facts and
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circumstances in each case including, but not limited to, the following:
(1) Topographic and geologic site characteristics.
(2) The capacity of the site to sustain uses and at what level of intensity.
(3) The appropriateness of limiting public access to the right to pass and
repass depending on such factors as the fragility of the natural resources in
the area and the proximity of the access area to adjacent residential uses.
(4) The need to provide for the management of access areas so as to protect
the privacy of adjacent property owners and to protect the aesthetic values
of the area by providing for the collection of litter.
City LCP Policy 11.15 provides for the possibility of public access trails along
streams provided they are located within a buffer outside of riparian habitat
when no alternative location is feasible. Policy 11.20 provides for the
possibility of access through coastal dunes, but notes, “Where access
through the dunes is necessary, or established through historical public use,
well-defined footpaths or boardwalks shall be developed or used.” This same
policy also cautions that disturbance or destruction of dune vegetation shall
be prohibited, unless no feasible alternative exists.
While the applicants are not opposed to creation of a formal public
accessway, adequate access exists nearby on numerous alternative paths to
the beach in the vicinity. Development of a boardwalk through the site would
decrease the area available on site for ecological restoration and may
conflict with adjacent residential development. Because adequate access
exists nearby, the project may be found consistent with the Coastal Act and
the City’s LCP regarding coastal access, thereby allowing a larger area for
ecological restoration.
c. There are no habitat conservation plans or natural community
conservation plans that apply to the project site. No impacts would occur.
Conclusion: Based on the existing disturbed nature of the habitat, its current
lack of significant ecological function, and incorporation of mitigation
measures including monitoring and habitat restoration (see Section 4,
Biological Resources), the project may be found consistent with applicable
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land use policies and regulations adopted for the purpose of avoiding or
mitigating an environmental effect.”
On the 58 th page of the document package, we find this:
“Environmental Setting:
The City of Morro Bay manages 13 City parks, and also offers three state
parks and a significant number of open space and recreational opportunities
associated with more than 10 miles of ocean shoreline within the City limits,
over 95 percent of which is open to lateral coastal access. Approximately 90
percent of the lands abutting the Pacific Ocean in Morro Bay are publicly
owned (City of Morro Bay 1982). The proposed project is located adjacent to
Morro Strand State Beach, is approximately 800 feet southeast of the
Northpoint Natural Area, and approximately 850 feet northwest of the
Morro Strand State Beach Campground. There is an existing spur trail
through the property, which is not dedicated public access. Signage is posted
granting permission of trespass by owner approval.”
Not mentioned at all in the “Initial Study and Checklist” is Shoreline Access and
Recreation policy 1.07:
“1.07. Consistent with Coastal Act Section 30211, development shall not
interfere with the public’s right of access to the sea where acquired through
use or legislative authorization. Such access shall be protected through
permit conditions on permitted development, including easements,
dedications or continued accessway maintenance by a private or public
association. Existing identified trails or other access points shall not be
required to remain open provided that they are consolidated or relocated to
provide public access on the same site and provides the same or comparable
access benefits as existed before closure and meets all other open access and
other applicable access and recreation policies of the LUP.”
The staff’s statement that the existing “spur trail” is not dedicated public access is
incorrect. The Coastal Commission’s publication Some Facts About Public
Prescriptive Rights says,
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A right of access acquired through use is, essentially, an easement over real
property
that comes into being without the explicit consent of the owner. The
acquisition of such
an easement is referred to as an “implied dedication”, the right acquired is
also referred
to as a “public prescriptive easement”. This term recognizes that the use
must continue
for the length of the “prescriptive period” before a public easement comes
into being. In
California the prescriptive period is five (5) years.”
So, a right of access acquired through use is an ”implied dedication”.
The Coastal Commission’s Access Program includes section titled, “Public Access
Plan”. This plan includes the following text:
3. Prescriptive Rights
In various places within the coastal zone, the public has historically used
private property to get
from the road to the shoreline, to traverse informal trails, or to simply enjoy
the coast by such
activities as picnicking at a headland or inland meadow. The Coastal Act
mandates that
development not interfere with the public’s right of access to the sea where
acquired through use.
In some areas, development proposals and non-permitted encroachments
such as fencing and
signing threaten continued use of these historically-used areas.
Recommendations to address this
issue include:
<!--[if !supportLists]--><!--[endif]--> · Identifying all known historic trails,
public use areas, etc.
<!--[if !supportLists]--><!--[endif]--> · Prioritizing those areas and initiating
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prescriptive rights studies to document the level of public use.
<!--[if !supportLists]--><!--[endif]--> · Working in concert with the Attorney
General’s Office to ensure that any access rights that the public may
have acquired are preserved.
The last statement appears to clearly indicate that you don't have to have formally
established a prescriptive easement in the courts in order to have acquired access
through use.
The bottom line is that when you put these two discussions of the official Coastal
Commission position on public access established through long-time use, you do
indeed have implied “dedicated public access”. Were the staff sufficiently
knowledgeable to handle this kind of project, and had they done their homework,
they would have known that.
It is clear that the staff should have identified the public access issue in its Initial
Study and Checklist document, as that is obviously where the identification of all
applicable Coastal Act and LCP policies should have been fully explored and
documented. Having done that, they should have recognized the applicability of
LCP Shoreline Access and Recreation policy 1.07, but of course they did not. The
only mentioned LCP policies related to access are 11.15 and 11.20 and the staff
erroneously concludes that,
“Because adequate access exists nearby, the project may be found
consistent with the Coastal Act and the City’s LCP regarding coastal access,
thereby allowing a larger area for ecological restoration.”
That is incorrect. The 3420 Toro Lane project is, as currently proposed, LCP-noncompliant, making the permit recently approved by the Council essentially invalid.
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From:
Cc:
Subject:
Date:

Linda Stedjee
David Buckingham; Chaver, Yair@Coastal; Robinson, Daniel@Coastal; Locklin, Linda@Coastal
Appeal of Council decision on 3420 Toro Lane project
Sunday, December 13, 2015 7:42:53 AM

Sent to Council using BCC rather than TO, per their preference
-------------------------------------------------------------------------------------An appeal of the Council decision on the CDP for the proposed project at 3420 Toro
Lane has been filed with the Coastal Commission, and required notifications have
been sent to the City, the applicants, and those listed on the appeal form as
interested parties. It is my understanding that the quiet title action necessary to
formalize the prescriptive easement will be filed shortly.
The appeal focuses primarily on the fact that the CDP, as approved, violates Morro
Bay LCP Chapter III, Shoreline Access and Recreation policy 1.07. Please note the
portions I have emphasized with bold type.
“1.07. Consistent with Coastal Act Section 30211, development shall not
interfere with the public’s right of access to the sea where
acquired through use or legislative authorization. Such access shall be
protected through permit conditions on permitted development, including
easements, dedications or continued accessway maintenance by a private
or public association. Existing identified trails or other access points shall
not be required to remain open provided that they are consolidated
or relocated to provide public access on the same site and
provides the same or comparable access benefits as existed
before closure and meets all other open access and other applicable
access and recreation policies of the LUP.”
The people who wrote our LCP were smart. They knew that as time went by, there
would be attempts to chip away at our coastal access. They knew that people
would claim that there was no problem with development projects wiping or
reducing out Coastal Access on specific properties because there was access on
some other area site(s). The LCP authors wisely required that any public access that
is removed to facilitate development on a site be replaced with access on the same
site - access that provides the same or comparable "access benefits".
The approved CDP for 3420 Toro Lane is in clear violation of LCP policy 1.07
because:
The proposed new path would be unsafe and, in many cases, unusable for
significant segments of the population that currently use the existing path.
These include families that use strollers and beach wagons to take small
children to the beach, and those with balance and/or mobility issues, for whom
a narrow path on the side of a steep slope would be particularly dangerous. It
has suggested that the proposed path might be widened to two feet. That is
still much too narrow to provide safety for many current path users, and is too
narrow to accommodate many beach wagons and strollers (see references
below this message).
The new path would not be maintained, meaning that with the winter rains, it
would erode away, becoming even narrower and even more unsafe, and would
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finally disappear. This contrasts sharply to the existing path, a former tank
road, which has existed for over 70 years, and appears to have the potential to
last for many decades more
Due to a provision in Coastal Act section 30212, the applicant would not be
required to open the new path for public access, even if it were built, because
no one has accepted liability, or the responsibility for maintenance.  
Clearly, the proposed path would not even come close to providing "the same or
comparable access benefits as existed before closure" of the existing path because...
When you exclude families with small children and others who cannot safely
use and, in many cases, use at all, a narrow path on the side of a steep
slope....
When you leave a hillside path unmaintained, allowing it to wash away down a
steep slope until it is no longer usable by anyone ...
When you allow a situation in which the proposed path might never even be
required to be opened for public use...
Then you are NOT offering "access benefits" that are the same or comparable to
those provided by the path that exists on the site today.
Furthermore, references to other access in the area have been used in an attempt to
justify the fact that the proposed path would not serve the same population as the
current one. Yet, it is clear that in the application of policy 1.07, other area access is
simply irrelevant. There must be onsite access that offers the same or comparable
access benefits as existed before. You cannot substitute access on some other site.
It is clear that policy 1.07 applies to the 3420 Toro Lane project. The public's right of
access was definitely acquired through use - over a period of 70 years. Such a right
is sometimes referred to as an "implied dedication" and, when formalized by the
courts, a "public prescriptive easement".
In fact, approval condition #18 for the project, as approved by the Planning
Commission on October 6 says,
In recognition of the likelihood of an implied dedication of a trail on
the Property for public use over the decades, the Applicant has
volunteered to offer to dedicate an area..
Initially, staff was resistant to admitting that any" right acquired through use" (that's
what an implied dedication is) existed on the current path. In the May 29, 2015
"Initial Study and Checklist" done for the project, staff specifically stated that the
existing path is NOT "dedicated public access". This claim was made despite the
fact that residents had previously stated, repeatedly, that the public can claim a
prescriptive easement on the existing path. I personally stated this in emails to
various persons, including not only staff, but Council as well.
The City made no apparent effort to address the issue, and it was not until residents
performed a public prescriptive easement survey, and turned in the completed forms
to the City, that staff finally admitted that this was an issue and that an implied
dedication, acquired through use, meant that the applicant must provide alternate
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access on site. This was recognized in the Approval Condition #18 when the project
approved the project on October 6. That condition states, "In recognition of the
likelihood of an implied dedication of a trail on the Property for public use over the
decades, the Applicant has volunteered to offer to dedicate an area..."
However, as previously noted, the path proposed for that dedicated area does not
even come close to meeting the requirements of LCP Shoreline Access and
Recreation policy 1.07. Why are we in this situation?
I believe that once the staff understood that there was an implied dedication, which
is clearly access acquired through use, they should have returned to the LCP to
determine if there were any applicable access policies that they had erroneously
excluded in their earlier analysis. However, the documentation package attached to
the October 6 agenda, although it contains numerous references to access, makes
no mention of policy 1.07. Documentation provided for the Council hearing also fails
to mention this policy.
Further, during the Planning Commission and Council deliberations on the project,
the staff made no mention of this policy, allowing both bodies to continue their
discussions without the knowledge that any new path must provide the same or
comparable access benefits as the one existing AND the fact that other area access
is, per policy 1.07, essentially irrelevant because those access benefits must be
provided on site - not elsewhere.
I believe the responsibility for failure to ensure this project adheres to the LCP falls
squarely on the City. The City must formally certify coastal development projects as
being in conformance with the CDP. It is not the responsibility of residents know all
the LCP policies that apply to a project (although in this case, resident intervention
has been necessary). The Coastal Commission could not possibly be expected to
memorize all the LCP policies for every community within their jurisdiction. You
might call CCC staff to ask about the applicability of a particular policy in a particular
situation, but you certainly would not call them and ask, "Hey, do you know of any
policies in our LCP that might apply to this project?" Finally, while it might be in
their best interests, permit applicants are not required to do their own LCP
research.
All of us, including residents, the CCC, and permit applicants depend on the City to
make sure projects conform to the LCP. That's why City must sign on the dotted
line. The City holds the final responsibility.
Granted, it can be very hard to find anything in the LCP, given that it consists of
scanned documents that cannot be searched with a computer. If you want to find
something in the LCP, you have to slog through pages and pages of text. In fact, I
only discovered policy 1.07 right after the December 8 Council hearing. While
preparing my CCC appeal, I read through through LCP Chapter III, Shoreline Access
and Recreation (yes, the whole thing), to make sure I was covering all applicable
requirements and policies - and found the policy on pages 47 and 48. Previously,
like other interested parties, I had been depending on the City to have identified all
policies pertinent to the project.
Despite the challenges in finding things in the LCP, identifying policies applicable to
projects is the City's job. I believe that when the staff finally admitted that there
was an "implied dedication" (a right acquired through use), they should have gone
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back to the LCP chapter on Shoreline Access and Recreation and double checked
their work. Hopefully, that will happen if another situation similar to this one
develops in the future.
Linda Stedjee
--------------------------------------------------------------------------------------------------------------------------------

Examples of Beach Wagon and Stroller Dimensions
Beach wagon examples – widths range from 20” to 24”:
Mac Sports Collapsible Folding Utility Wagon Garden Cart Shopping Beach
35.5"L x 20.2"W x 22.5"H assembled

1 X Folding Beach Wagon All Terrain Blue Collapsible Kart Foldable Sports Dolly Gear Storage Mac
Cart
36.20 x 21.40 x 24.60
ABO Gear Collapsible Folding Utility Wagon Garden Cart Shopping Buggy Yard Beach Cart
35.5"L x 20"W x 23.6"H assembled
TMS® Folding Collapsible Utility Wagon Garden Cart Shopping Buggy Yard Beach Cart Toy Sports
34''(L) x 21''(W) x 46''(H
EasyGoWagon Folding Collapsible Utility Wagon Fits in Trunk of Standard Car
32 x 24 x 10 inches

Stroller examples – widths range from 19” to 25.4”:
Baby Trend Expedition Jogger Stroller, Phantom, 50 Pounds
47 x 21 x 41 inches
Graco LiteRider Classic Connect Stroller
27 x 19 x 39 inches
Graco Fastaction Fold Click Connect Travel System, Finley 2015
33.5 x 22.5 x 39.5 inches
Britax B-Agile 3 Stroller
38.5 x 23 x 40.5 inches
BOB Revolution Flex Stroller
48 x 25.4 x 42 inches

Exhibit 12
A-3-MRB-16-0002 (Frye SFD)
31 of 66

Exhibit 12
A-3-MRB-16-0002 (Frye SFD)
32 of 66

From:
To:
Subject:
Date:

Robinson, Daniel@Coastal
Chaver, Yair@Coastal
FW: Misleading,and incorrect statements about liability regarding 3420 Toro Lane beach access?
Friday, January 22, 2016 9:38:40 AM

From: Linda Stedjee [mailto:lstedjee@charter.net]
Sent: Monday, December 14, 2015 7:05 AM
Cc: Chaver, Yair@Coastal; Robinson, Daniel@Coastal; Locklin, Linda@Coastal
Subject: Misleading,and incorrect statements about liability regarding 3420 Toro Lane beach access?

Sent to Council using BCC
-------------------------------------At the December 8 hearing, a number of comments were made by City officials and staff, and by the
applicant's representative, regarding fears of liability that might be incurred by anyone who
maintained the path. Unless there is some other law that trumps California Government Code
Section 831.4, claims that anyone would incur liability simply for keeping the proposed path in good
condition appear to be false. The code grants immunity from liability for public entities and grantors
of public easements for trails used to provide access to recreational or scenic areas. It does not say
that if you maintain the trail, you lose that immunity. So, if no other law supercedes the following,
the comments made at the hearing were wrong.

831.4. A public entity, public employee, or a grantor of a public easement to a public entity for
any of the following purposes, is not liable for an injury caused by a condition of:
(a) Any unpaved road which provides access to fishing, hunting, camping, hiking, riding, including
animal and all types of vehicular riding, water sports, recreational or scenic areas and which is not a
(1) city street or highway or
(2) county, state or federal highway or
(3) public street or highway of a joint highway district, boulevard district, bridge and highway district
or similar district formed for the improvement or building of public streets or highways.
(b) Any trail used for the above purposes.
(c) Any paved trail, walkway, path, or sidewalk on an easement of way which has been granted to a
public entity, which easement provides access to any unimproved property, so long as such public
entity shall reasonably attempt to provide adequate warnings of the existence of any condition of the
paved trail, walkway, path, or sidewalk which constitutes a hazard to health or safety. Warnings
required by this subdivision shall only be required where pathways are paved, and such requirement
shall not be construed to be a standard of care for any unpaved pathways or roads.
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Although, for health reasons, I could not attend all of the December 8 meeting, I have caught much
of it on the channel 20 "reruns" and I have yet to hear our City Attorney or anyone else cite the
above or any other government code to clear up the liability confusion. Hence, it appears that there
may have been false and misleading statements about liability and those statements may have
prejudiced the Council, and even members of the public, against the appeal.
In addition, even if maintenance of the path did incur liability (which I suspect it would not), it is my
understanding that the City has comprehensive liability insurance that protects the City. Isn't that
insurance in effect all over town, including North Morro Bay?
Furthermore, why do you worry about liability that you think might be incurred by maintaining the
Toro Lane path, and evidently not worry about the potential results of what many consider substandard maintenance of a recreation support facility in another part of the City?
For example, the City maintains the Rock parking lot, which supports access to the Rock and the
adjacent beach. In my opinion and in the opinions some other residents, the City does a rather bad
job of maintaining that lot. It is usually full of big potholes, dips and bumps. Someone could easily
trip there and be injured, but that doesn't seem to stop the City from doing maintenance by
occasionally "paving" the lot with ground-up asphalt recycled from street paving operations. In fact,
that was done fairly recently.
Why is there no worry about liability for injuries resulting from badly-done maintenance of that very
large parking lot, but great concern about possible liability for maintaining one beach access path?
Are concerns about liability only an issue when the City doesn't want to do something?
In conclusion, if you still don't believe me regarding liability immunity, please get that checked out
by Mr. Pannone, and consider this August 24, 2014 opinion article by Charles Lester, Executive
Director of the California Coastal Commission:

http://www.sfgate.com/opinion/openforum/article/Martins-Beach-reflectsCalifornians-choice-to-5682494.php
Here are some interesting quotes:

"We also have informed Khosla's attorneys that property owners allowing public
access are insulated from personal liability, and that there is no requirement for
expensive insurance."
"Khosla is correct that the Coastal Act directs the commission to respect private
property, but he ignores the fact that the act's purpose was to guard against the
loss of public shoreline access from private development, and that the broad
public interest in coastal access should not be subordinated to the narrow
interests of fortunate coastal property owners."
That last line isn't specifically about liability, but it is very applicable in the Toro Lane
situation. The inferior alternate access path that has been proposed violates LCP policy 1.07
AND would result in loss of access for many users of the current access route - thus
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subordinating "the broad interest in coastal access" to the narrow interests of one well-heeled
developer who can afford to buy a piece of our California coast for a private residence. That
path needs to be redesigned to be wider and safer and it needs to be maintained.
Finally, what was all that business about how, the wider a path is, the more it will erode, and
therefore a narrow path is better? Sounded to me like a bunch of utter and complete
nonsense.

Linda Stedjee
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From:
To:
Cc:
Subject:
Date:

Linda Stedjee
Chaver, Yair@Coastal
Robinson, Daniel@Coastal; Locklin, Linda@Coastal
Questions on the 3420 Toro Lane appeal
Tuesday, December 15, 2015 12:18:08 PM

Hi,
I was told by a CCC staff member that it is the job of the City of Morro Bay to look
into potential public prescriptive rights on the property located at 3420 Toro Lane.
However, as time went on, it looked highly unlikely to some of us that the City
would do that. It appeared that they would do nothing.
So, as you know, several residents consulted with Ms. Locklin, got a sample form,
and proceeded to do our own prescriptive rights survey. We collected 75
questionnaires from users of the existing path, and turned them in to the City, as
required.
This work had at least some success. The first iteration of the project did not
provide any alternative access on the site, and he initial staff study of the project
says the existing path is NOT "dedicated public access". HOWEVER, after the
prescriptive easement questionnaires were turned in, as though by magic, the next
iteration of the project had a permit condition that provided for access. Approval
condition #18 for the project, as approved by the Planning Commission on October 6
says,
In recognition of the likelihood of an implied dedication of a trail on
the Property for public use over the decades, the Applicant has
volunteered to offer to dedicate an area..
So, we made some progress. However, what the applicant offered as alternative
access is decidedly inferior to what is there now, as it would not be usable by many
users of the current path.
The Council denied the appeal, and some observers said they appeared to have their
minds made up before they even heard what we had to say. For example, the
Mayor even brought his own slide presentation to support his comments against the
appellants and for the applicants. Given that he couldn't have prepared the slides at
the meeting, we must assume his mind was made up before we appellants could
make our case.
Then, right after the Council hearing on the project, I found LCP policy 1.07, which
says that when an access right on a site is acquired through use, if you want to
move that path, the new access path must provide the same or comparable access
benefits on the same site. That seems to tie in with the survey we did, because of
the use issue, but we are not sure exactly what impact it might have.
We believe that policy will help the appellants' cause, but although we think it was a
great find, the existence of that policy has made us realize that we are a bit
"fuzzy" as to what the CCC's role is from here forward. We don't want to get in
your way, or inadvertently work at cross purposes.
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I know you cannot provide legal advice, but hope that you can consult with the
other CCC staff and answer at least some of these questions:
1. Will the CCC look at the public prescriptive rights issue as a normal
and standard function of processing our appeal?
2. If the answer to question 1 is yes, would the CCC rely on our
questionnaires to do that, or would they need to be redone?
3. If the answer to question 1 is yes, would the CCC potentially issue a
statement of some kind that prescriptive rights criteria appear to be met
or not met?
4. If the CCC found in favor of the appellants, and took control of the
CDP, would the CCC then be responsible for enforcing Morro Bay's LCP
policy 1.07 as pertains to the 3420 Toro Lane project?
Thanks,
Linda
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From:
To:
Subject:
Date:
Attachments:

Robinson, Daniel@Coastal
Chaver, Yair@Coastal
FW: Misleading,and incorrect statements about liability regarding 3420 Toro Lane beach access?
Friday, January 22, 2016 9:44:11 AM
ATT00001.png

From: Linda Stedjee [mailto:lstedjee@charter.net]
Sent: Wednesday, December 16, 2015 7:15 AM
To: David Buckingham
Cc: Daniel@; Linda@; Scot Graham; Yair@
Subject: Re: Misleading,and incorrect statements about liability regarding 3420 Toro Lane beach
access?

Hi Dave,
As I have said before, I have the greatest respect for you, and consider you and your predecessor Ed
to be two of the best things that have happened to Morro Bay in the nearly 11 years I have lived
here. However, I must take exception with your comments on the 3420 Toro Lane project.
Below, please find your comments in red type, with my responses, in black type, immediately
below:
On access, the most important issue for the public, we are quite happy the property owner
voluntarily committed to provide an alternate access.
1. I suspect that quite a few residents would question the application of the term "voluntarily" in
this case, as the offer was not made until AFTER the residents did a prescriptive easement survey.
The May 29, 2015 "Initial Study and Checklist" staff did for the project specifically stated that
the existing path is NOT "dedicated public access".
Residents then did a prescriptive easement survey and turned in the survey forms on August
11 (verified by City date stamps on the forms). After that, something changed.
Permit approval Condition #18, included when the Planning Commission approved the project
on October 6, states, "In recognition of the likelihood of an implied dedication of a trail on
the Property for public use over the decades, the Applicant has volunteered to offer to
dedicate an area..."
2. Had the applicant not “volunteered” to provide the access once that survey was done, the City
would have been obligated to further investigate the prescriptive easement. I suspect that many
residents would suggest that, this ”voluntary” provision of dedicated access might have been a
strategic move aimed at “managing” the situation in an effort to prevent formalization of a public
prescriptive easement.
3. I would also like to note that while I obviously agree that access is a big issue for the
public, if the access provided by the alternate path is not as safe and usable as that
provided by the current path, then the needs and rights of the public are not well
served.
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As you saw in the various documents presented, there are a significant number of access points the
immediate vicinity of this lot, enough to likely warrant not providing access at this particular point,
but we're happy the property owner is willing to keep access at this point open and therefore quite
robust in the immediate vicinity.
1. Per Morro Bay LCP Shoreline Access and Recreation Policy 1.07, when access is acquired through
use, as it clearly was on the 3420 Toro Lane property, you cannot close an access point on a site
unless you open another one “on the same site” that provides "the same or comparable access
benefits as existed before closure…” Thus LCP policy applicable to this case makes other area access
points essentially irrelevant.
“1.07. Consistent with Coastal Act Section 30211, development shall not
interfere with the public’s right of access to the sea where acquired
through use or legislative authorization. Such access shall be protected
through permit conditions on permitted development, including
easements, dedications or continued accessway maintenance by a private
or public association. Existing identified trails or other access points
shall not be required to remain open provided that they are
consolidated or relocated to provide public access on the same site and
provides the same or comparable access benefits as existed before
closure and meets all other open access and other applicable access and
recreation policies of the LUP.”
2. As I have stated before, basing my conclusions primarily on the alternative access
study done by Planning Commissioner Bob Tefft, no other existing access route in the
area provides access as usable and safe as the existing Toro Lane path for such a wide
user base. This is likely why so many people have continued to use it for 70 years.
Many people would be unable to use the alternate path as proposed.
3. It's not just that the existing path is superior to others. There's more. Using that
path eliminates the need to walk down the west end of Yerba Buena. Yerba Buena is
not very wide, has no sidewalks, and is the route used by people driving enormous
RV's between Highway 1 and the entrance of the State Park campground at the west
end of the street. I consider that a safety issue and suspect that others do as well.
I'd simply make two observations on liability.
First, while the this code section may protect the city from liability, it certainly does not prevent one
from suing the city. So, actions we take to avoid the probability of a suit are appropriate.
Second, it is not clear that section of code provides immunity to the City if w were to decide to take
the affirmative act to maintain a trail.
From a liability perspective, it is clear the city's best approach is not to maintain the alternate trail.
1. If "it is not clear that the section of code provides immunity if the City were to decide to take
affirmative act(ion) to maintain a trail" then it seems to me that the City needs to get that clarified.
The City Attorney seems more than ready to swing into action in some situations. I'm sure that you
recall the recent case in which some residents allege that he unnecessarily terrorized a very elderly
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couple who did not trim their trees - by filing a criminal complaint against them. ( Happily, public
pressure seems to have put a stop to that). However, in this matter of beach access trail
maintenance and liability, our City Attorney seems to be strangely silent.
Further, I will again note that the City does not seem to be similarly worried about maintenance and
related liability and lawsuit potential in other areas of the City, including the perennially-uneven
surface of the Rock parking lot, which the City maintains - or at least tries to maintain...
And, since the existing trail is not maintained, this also has the benefit of consistency.
1. There isn't a lot of consistency between the attributes of existing path and the proposed
alternative; thus I believe that their maintenance needs would vary considerably. This makes
consistency in terms of maintenance (or in this case, no maintenance) a risk rather than a benefit.
Some of the differences include:
The existing path is not on the side of a steep slope with a concrete surface
below. Hence, the risk of serious injury in case of a fall is less than the risk that
would exist if the proposed path were built as currently designed. Even a small
amount of erosion would increase the risk of injury on the proposed path.
The existing path is less prone to erosion than the proposed path would be - due
to its location and the fact that the proposed path would be on fill.
2. Although your point on maintenance consistency is interesting, I believe that where
public safety is concerned, you would not give it the highest priority.
A non-maintained trail exists now, and a non-maintained trail will exist when the home is
constructed.
I suggest that depends on the results of the Coastal Commission analysis and the quiet title action
that concerned residents are working on with their attorney.

---------------------------------------On a related subject, I thought of you and your military background recently when I was
doing research on the Toro Lane area, and found an interesting article about the WWII
activities in Morro Bay; in particular, the U.S. Naval Amphibious training base that existed
here.
http://www.sanluisobispo.com/news/local/news-columns-blogs/photos-from-thevault/article43471959.html
We know that the existing path at 3420 Toro Lane was once a tank road. Maybe the tanks
that used it were associated with this operation - or maybe it was another one. My late friend
Sam was a Gunnery Sergeant in WWII and worked with LST's, so this is interesting to me
due to the connection to him.
Linda
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On 12/15/2015 5:08 PM, David Buckingham wrote:
Hi Linda,
Thanks for your note below.
You are right, there was some discussion in and around the question of liability.
On access, the most important issue for the public, we are quite happy the
property owner voluntarily committed to provide an alternate access. As you
saw in the various documents presented, there are a significant number of access
points the immediate vicinity of this lot, enough to likely warrant not providing
access at this particular point, but we're happy the property owner is willing to
keep access at this point open and therefore quite robust in the immediate
vicinity.
I'd simply make two observations on liability.
First, while the this code section may protect the city from liability, it certainly
does not prevent one from suing the city. So, actions we take to avoid the
probability of a suit are appropriate.
Second, it is not clear that section of code provides immunity to the City if w
were to decide to take the affirmative act to maintain a trail.
From a liability perspective, it is clear the city's best approach is not to maintain
the alternate trail.
And, since the existing trail is not maintained, this also has the benefit of
consistency.
A non-maintained trail exists now, and a non-maintained trail will exist when the
home is constructed.
Thanks,
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--Dave
David W. Buckingham
City Manager
City of Morro Bay

>>> Linda Stedjee <lstedjee@charter.net> 12/14/2015 7:05 AM >>>
> Sent to Council using BCC
-------------------------------------At the December 8 hearing, a number of comments were made by City officials
and staff, and by the applicant's representative, regarding fears of liability that
might be incurred by anyone who maintained the path. Unless there is some
other law that trumps California Government Code Section 831.4, claims that
anyone would incur liability simply for keeping the proposed path in good
condition appear to be false. The code grants immunity from liability for public
entities and grantors of public easements for trails used to provide access to
recreational or scenic areas. It does not say that if you maintain the trail, you lose
that immunity. So, if no other law supercedes the following, the comments made
at the hearing were wrong.

831.4. A public entity, public employee, or a grantor of a public
easement to a public entity for any of the following purposes, is not
liable for an injury caused by a condition of:
(a) Any unpaved road which provides access to fishing, hunting,
camping, hiking, riding, including animal and all types of vehicular
riding, water sports, recreational or scenic areas and which is not a
(1) city street or highway or
(2) county, state or federal highway or
(3) public street or highway of a joint highway district, boulevard
district, bridge and highway district or similar district formed for
the improvement or building of public streets or highways.
(b) Any trail used for the above purposes.
(c) Any paved trail, walkway, path, or sidewalk on an easement of
way which has been granted to a public entity, which easement
provides access to any unimproved property, so long as such public
entity shall reasonably attempt to provide adequate warnings of the
existence of any condition of the paved trail, walkway, path, or
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sidewalk which constitutes a hazard to health or safety. Warnings
required by this subdivision shall only be required where pathways
are paved, and such requirement shall not be construed to be a
standard of care for any unpaved pathways or roads.
Although, for health reasons, I could not attend all of the December 8 meeting, I
have caught much of it on the channel 20 "reruns" and I have yet to hear our
City Attorney or anyone else cite the above or any other government code to
clear up the liability confusion. Hence, it appears that there may have been false
and misleading statements about liability and those statements may have
prejudiced the Council, and even members of the public, against the appeal.
In addition, even if maintenance of the path did incur liability (which I suspect it
would not), it is my understanding that the City has comprehensive liability
insurance that protects the City. Isn't that insurance in effect all over town,
including North Morro Bay?
Furthermore, why do you worry about liability that you think might be incurred
by maintaining the Toro Lane path, and evidently not worry about the potential
results of what many consider sub-standard maintenance of a recreation support
facility in another part of the City?
For example, the City maintains the Rock parking lot, which supports access to
the Rock and the adjacent beach. In my opinion and in the opinions some other
residents, the City does a rather bad job of maintaining that lot. It is usually full
of big potholes, dips and bumps. Someone could easily trip there and be injured,
but that doesn't seem to stop the City from doing maintenance by occasionally
"paving" the lot with ground-up asphalt recycled from street paving operations.
In fact, that was done fairly recently.
Why is there no worry about liability for injuries resulting from badly-done
maintenance of that very large parking lot, but great concern about possible
liability for maintaining one beach access path? Are concerns about liability only
an issue when the City doesn't want to do something?
In conclusion, if you still don't believe me regarding liability immunity, please
get that checked out by Mr. Pannone, and consider this August 24, 2014 opinion
article by Charles Lester, Executive Director of the California Coastal
Commission:

http://www.sfgate.com/opinion/openforum/article/Martins-Beachreflects-Californians-choice-to-5682494.php
Here are some interesting quotes:

"We also have informed Khosla's attorneys that property owners
allowing public access are insulated from personal liability, and that
there is no requirement for expensive insurance."
"Khosla is correct that the Coastal Act directs the commission to
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respect private property, but he ignores the fact that the act's purpose
was to guard against the loss of public shoreline access from private
development, and that the broad public interest in coastal access
should not be subordinated to the narrow interests of fortunate
coastal property owners."
That last line isn't specifically about liability, but it is very applicable in the Toro
Lane situation. The inferior alternate access path that has been proposed violates
LCP policy 1.07 AND would result in loss of access for many users of the
current access route - thus subordinating "the broad interest in coastal access" to
the narrow interests of one well-heeled developer who can afford to buy a piece
of our California coast for a private residence. That path needs to be redesigned
to be wider and safer and it needs to be maintained.
Finally, what was all that business about how, the wider a path is, the more it
will erode, and therefore a narrow path is better? Sounded to me like a bunch of
utter and complete nonsense.

Linda Stedjee
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From:
To:
Subject:
Date:

Linda Stedjee
Chaver, Yair@Coastal; Locklin, Linda@Coastal; Robinson, Daniel@Coastal
Fwd: Re: 3420 Toro Lane
Thursday, December 17, 2015 8:19:43 AM

Hi,
Me again. Below is my reply to the email I received this morning from the Mayor.
Linda
-------- Forwarded Message -------Subject:Re: 3420 Toro Lane
Date:Thu, 17 Dec 2015 06:22:25 -0800
From:Linda Stedjee <lstedjee@charter.net>
To:Jamie Irons <jirons@morro-bay.ca.us>, flywaco@juno.com
Hi,
Thank you for sharing your presentation. It's very comprehensive and shows a
strong commitment to protecting the environment - something that I appreciate.
However, in light of an LCP policy that the City evidently forgot to consider, I don't
consider it applicable to the Toro Lane project.
Per Morro Bay LCP Shoreline Access and Recreation Policy 1.07, when access is
acquired through use, as it clearly was on the 3420 Toro Lane property, you cannot
close an access point on a site unless you open another one “on the same site” that
provides "the same or comparable access benefits as existed before closure…”
Thus LCP policy applicable to this case makes other area access points essentially
irrelevant. Here is the full text of the cited policy (emphasis added with bold type):

“1.07. Consistent with Coastal Act Section 30211, development shall not
interfere with the public’s right of access to the sea where acquired
through use or legislative authorization. Such access shall be protected
through permit conditions on permitted development, including
easements, dedications or continued accessway maintenance by a private
or public association. Existing identified trails or other access points shall
not be required to remain open provided that they are consolidated or
relocated to provide public access on the same site and provides the
same or comparable access benefits as existed before closure and meets
all other open access and other applicable access and recreation policies
of the LUP.”
Discussion of this policy is included in my appeal to the Coastal Commission. USPS
tracking shows that the City's copy of the submitted appeal document package,
mailed to Mr. Graham at the City offices at 955 Shasta, was delivered on Monday,
December 14, at 11:01 A.M. and "left with person". In case you have not yet had a
chance to review the appeal package, you can find the above-cited policy on pages
47 and 48 of LCP Chapter III, Shoreline Access and Recreation.
Exhibit 12
A-3-MRB-16-0002 (Frye SFD)
45 of 66

I find it strange that the staff evidently never mentioned this policy in any of their
project documentation. Granted, I did not find it in the LCP myself until right after
the Council hearing, but identifying applicable policies is City staff's job, and up to
that point, I had been relying on them to do it. After all, it is the City that must
certify that a CDP conforms to the LCP and Coastal Act.
They certainly knew that the existing access at the site was acquired through use.
That is clearly acknowledged in permit approval Condition #18 of the CDP approved
by the Planning Commission on October 6. Condition #18 states, in part, "In
recognition of the likelihood of an implied dedication of a trail on the Property for
public use over the decades, the Applicant has volunteered to offer to dedicate an
area..."
An implied dedication is, as you know, a right acquired through use. One would
think that once that was established, the staff would have gone back to see if there
were any policies that they erroneously excluded in their original analysis, when they
incorrectly declared that the existing path was not "dedicated access". However, it
appears that didn't happen.
I do appreciate your strong interest in preserving and restoring ESH. I believe that
at the Toro Lane site, that would have been most effectively accomplished by
merging the two lots from the original parcel to create a building site that would not
have involved reduced setbacks - and would have had the added benefit of not
interfering with the existing path.
Linda

On 12/16/2015 9:42 PM, Jamie Irons wrote:
Dear Barry and Linda,
At the December 8 City Council meeting where you presented your
appeal I also attempted to explain my position apposing your appeal and
the applicants proposed project with the trail. Instead I offered to the
council my view of the applicants original project proposal with a restored
ESH and the elimination of the trail. Unfortunately due to my finalizing
the presentation that day I overlooked converting the document to a pdf
and you and the council were unable to see my full presentation. I was
only able to present a hard copy of my script not the presentation that is
attached to this email. I took the time to attach my narrative script to
the presentation in one document. Obviously this issue was ruled on at
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council and will be appealed to CCC. Do with it what you choose. I will
be sending a copy to Mr. Frye as well.
Best,
Jamie
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From:
To:
Cc:
Subject:
Date:

Linda Stedjee
Chaver, Yair@Coastal
Locklin, Linda@Coastal; Robinson, Daniel@Coastal
3420 Toro Lane project - issues with City drainage easement in regard to placement of proposed path, erosion control plantings, and the house itself.
Monday, December 21, 2015 1:59:23 PM

Hi Yair,
Now that we are appealing the 3420 Toro Lane project to the CCC, I would like to remind everyone that there are some serious concerns regarding
the building of the proposed alternate path in a City drainage easement. These concerns were expressed a while ago, and I believe it is important to
restate them now.
In fact, it appears, from the applicant's diagram (second image in the forwarded email string below) that it is not just the path that would be in the
drainage easement. The wall of the house actually sits on the border of the easement and, at its eastern end, apparently overlaps the drainage
easement boundary. It also appears that the eaves on the north side of the house significantly encroach the drainage easement.
The City is, as you can see in the emails below, saying this is OK. I am not so sure. They have, in the past, made statements regarding legal
matters that turned out to be 100% wrong.
As the messages below indicate, our Public Works Director evidently said he did not object to the proposed path being built in a drainage easement,
and evidently does not object to the erosion control plantings on the side of the bluff - also in the drainage easement. However, I am not so sure
that his willingness to allow this makes it alright.
No one is supposed to alter the configuration of a Morro Bay drainage easement in any way. The reason for that is obvious, but I will state it for the
record. A drainage easement is there for a reason - to provide area drainage. A path on the side of the bluff, and adjacent erosion control plantings
would obviously result in very significant alteration of the drainage easement. What would the impacts be - especially the impacts on ESH?
I suggest that a much smarter way to provide the on-site alternate access required by Morro Bay LCP Shoreline Access and Recreation Policy 1.07
would be to construct some kind of boardwalk on pilings to replace the section of the existing path that would be wiped out by the proposed home.
This would enable safe and usable access for ALL current path users and would avoid potentially-damaging interference with drainage which is,
obviously what a drainage easement is for.
A boardwalk would also help address concerns about protecting ESH at the site. This is what was done at the Elfin Forest in nearby Los Osos
where, by putting a boardwalk suspended above the surface of the land, ESH is preserved, and all the little critters and the plants can safely co-exist
with the site's numerous visitors. http://elfin-forest.org/index.htm
A boardwalk could also eliminate concerns that the proposed alternative access would be only temporary, and would be unsafe and even unusable
for many users of the current path. It would also make maintenance much easier. If it were constructed of something like Trex, maintenance would
be very minimal (I know because I have two decks made of that material.) This would mean it would likely be fairly easy to find someone to accept
maintenance responsibility, avoiding the risk of having the alternate path never opened for public use (per Coastal Act 30212) - which would violate
policy 1.07.
Yes, this would cost some money, but a well-designed-and-constructed section of boardwalk would help preserve an important beach access route
used by generations of people from middle- and lower-middle income neighborhoods east of Highway 1.    It would ensure adherence to Policy
1.07. It would ensure that the drainage easement functions correctly, as pilings would only minimally obstruct water flow, and it would undoubtedly
cost less than fighting the quiet title lawsuit soon to be filed. I learned today that the attorney for the plaintiff is currently in the process of writing
the documents for the filing.
LInda Stedjee

-------- Forwarded Message -------Subject:Re: Construct a trail over a drainage easement?
Date:Fri, 9 Oct 2015 13:20:15 -0700
From:Scot Graham <SGraham@morro-bay.ca.us>
To:Linda Stedjee <lstedjee@charter.net>
CC:Daniel@Coastal Robinson <Daniel.Robinson@coastal.ca.gov>, Whitney Mcilvaine <WMcilvaine@morro-bay.ca.us>
With the trail being offered to the public, the encroachment permit requirement is not necessary.
As you indicate, the City does not intend on maintaining the trail and it will be signed accordingly.
Scot

>>> Linda Stedjee <lstedjee@charter.net> 10/9/2015 12:34 PM >>>
>
Hi Scot,
Thanks for the response. I am very surprised that the City would not require an encroachment permit for anything built on a City easement.
I still believe that it is clear that any such trail would not last long. I believe it is obvious that, without maintenance (and it has been clearly stated
there would be none) it would be eroded away very quickly, with whatever fill was used washing down the bank into the stream. Thus, the promised
alternative access would very quickly be gone.
Linda

On 10/9/2015 12:15 PM, Scot Graham wrote:
Hi Linda,
Our Public Works Department reviewed the project and I confirmed with Rob Livick, Public Works Director, that there is no issue placing
the trail within the drainage easement. They also had no issue with the plantings.
Scot
>>> Linda Stedjee <lstedjee@charter.net> 10/9/2015 10:26 AM >>>
> Hi,
There is another issue related to the proposal to re-route the public path at 3420 Toro Lane, Morro Bay.
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As you know, I asked for some documents on the 3420 Toro Lane property. Planning and Building gave me this old parcel map from 1972
in response to my public records request. It shows a drainage easement over part of the lot where Mr. Frye proposes to build his house.
It's very hard to read the print on the map, but the drainage easement is the trapezoidal figure on the east side of Frye's lot and that of
his neighbor to the north.

I just pulled a diagram from the agenda packet for the October 6 hearing on the project, and captured this part, which clearly identifies
the drainage easement boundary:
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I see that the north walls of the bathroom and office in the left side of the diagram lie right on top of the southern boundary of the
drainage easement. Much of the the rerouted path would be constructed within the drainage easement. The following diagram, also
from the agenda packet, shows that they plan to use fill to construct the path - I guess to create a level area for the path on that steep
slope. Is it legal to modify a the contours of a drainage easement like that?

I thought you couldn't alter the configuration of a drainage easement in any way. I thought people were not supposed to plant things
there either, but I could be wrong about that. The diagram does indicate "plantings for erosion control".
I will also point out that one must question how long an unmaintained path (and it was clearly stated that it not be maintained) would
last in a drainage easement on the steep side of a canyon.
Linda Stedjee
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From:
To:
Cc:
Subject:
Date:

Linda Stedjee
Chaver, Yair@Coastal
Robinson, Daniel@Coastal; Locklin, Linda@Coastal; Carl, Dan@Coastal
3420 Toro Lane project - concerns with City of Morro Bay actions and objectivity
Tuesday, December 22, 2015 10:29:54 AM

Hi Yair,
As previously mentioned, I recently came across a 2014 opinion article written by
CCC Executive Director Charles Lester. It says, in part, "...the broad public interest
in coastal access should not be subordinated to the narrow interests of fortunate
coastal property owners."    
http://www.sfgate.com/opinion/openforum/article/Martins-Beach-reflectsCalifornians-choice-to-5682494.php
Those words seem particularly important in regard to the Toro Lane situation. The
City of Morro Bay has put the interests of one CDP applicant, who can afford to buy
a piece of our California coastline for a private residence, ahead of the interests of
hundreds of other Morro Bay residents who live in the far-less-affluent
neighborhoods on the east side of Highway 1. Many of those residents depend on
the existing Toro Lane beach access path as the only safe and usable beach access
within walking distance of their homes.
Why would the City do that? This situation seems to be a textbook example
illustrating why the Coastal Act was passed and the the Coastal Commission was
formed.   Some residents have become very concerned about what appears to be a
serious lack of objectivity among some persons in City government.   It appears that
the City is going out of its way to push the project through for the benefit of one
property owner while ignoring the coastal access rights, under the Coastal Act and
our LCP, of hundreds of other Morro Bay residents.
Is City government not charged with enforcing the law, and with serving and
protecting the interests of all residents? The Coastal Act is clearly intended to
protect and defend coastal access for everyone, not just an affluent few, and our
LCP makes it clear that the provisions Coastal Act must be implemented at the local
level.
Given this and other failures by the City to adhere to the letter and the spirit of the
Coastal Act and our LCP, I ask that in evaluating the appeals of 3420 Toro Lane CDP
recently granted by the City of Morro Bay, you examine very closely any information
provided by the City, and that you independently verify that information.
In terms of potential problems with the City's objectivity in regard to this project,
here are some examples of what residents are concerned about:
The City's failure to investigate the prescriptive easement issue: The
City Ignored residents' warnings that a prescriptive easement could be claimed
on the existing beach access path and apparently failed to do any investigation
of the issue. One City document, dated May 29, 2015, actually says, in
writing, that the path is not dedicated public access. This attitude continued
until residents did their own prescriptive easement survey and turned the
forms in to the City on August 11, 2015.
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The City's failure to identify and apply LCP Access Policy 1.07, which
is favorable to the interests of path users and unfavorable to the CDP
applicant: The City failed to mention LCP Shoreline Access and Recreation
policy 1.07 in any public meeting, or in project document that I have been able
to find. On more than one occasion, staff members and elected and appointed
officials claimed that there was other access in the area; hence, the access at
3420 Toro Lane could be eliminated.   I have heard it said that some of our
City Staff are very knowledgeable about LCP content. Yet, this policy was
never mentioned in regard to the 3420 Toro Lane project until residents found
it.
The City's failure to identify and appropriately address the potential
impacts of Coastal Act section 30212: Section 30212 states
that" Dedicated accessway shall not be required to be opened to public use
until a public agency or private association agrees to accept responsibility for
maintenance and liability of the accessway ." So, the applicant would not have
to open a new, alternative access route unless someone takes responsibility for
maintaining it, and for liability. Both the applicant and the City have clearly
stated they would not maintain the new path. So, it might never be open to
the public, even if it were constructed.
The City's failure to appropriately investigate liability issues: Both the
applicant and the City have used liability as a reason for refusing to maintain a
new alternative path. However, the City has been provided with specific legal
references that appear to show that the City would NOT be liable. Even so, as
of this writing, the City appears to be studiously ignoring those laws. Further,
even if there were liability, why would this be a big issue in regard to one
small path when the City has comprehensive liability insurance covering the
numerous entities that it maintains, such as streets, sidewalks, parking lots,
etc.?
The City's dismissal of concerns regarding construction in a drainage
easement:   No one is supposed to alter the configuration of a Morro Bay
drainage easement in any way. However, when advised that the Toro Lane
alternative path and erosion control plantings would be installed on a formallydefined City drainage easement, City staff said that was OK with them.   They
also did not seem concerned that builders' diagrams indicate that part of the
wall of the proposed house would sit right on the easement boundary, and
that the eaves would extend into the easement. If no one is allowed to alter
the configuration of a drainage easement, how can this be acceptable? How
would the alterations to drainage patterns impact ESH?
The City's expression of concerns about ESH in regard to the current
path, while ignoring ESH issues in regard to other area beach access
paths: City officials have cited concerns about ESH in pushing for elimination
of the beach access at 3420 Toro Lane and restoration of ESH. However, they
seem completely unconcerned about ESH issues related to other beach access
in the area.    Several area access routes go directly through a fairly-wide field
of sand dunes.    Our LCP says, "Uncontrolled and undirected shoreline access
has, over the years, resulted in resource damage to the sand dunes paralleling
the beach. Dune vegetation has been trampled and lost and the dunes
themselves have eroded away. Fragile native plants and wildlife have been
lost. There is an urgent need to control and direct access, and restore, as far
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as possible, the former dune habitat."     Why would the City be so worried
about ESH in regard to the existing Toro Lane path, which does not require
navigating a wide swath of dune habitat to reach the beach, while ignoring
ESH issues related to other access paths that do?
The City's expression of concerns about ESH at 3420 Toro Lane as
contrasted with an apparent lack of concern regarding environmental
damage caused by leaking sewage from the City's dilapidated sewer
lines: Council and staff have been presented with irrefutable evidence that
leaking sewage is contaminating the ground water and the ocean. Sucralose
was found in every tested well downgradient of City sewer lines, and images of
the interiors of many lines clearly show huge cracks, holes, and pipe
separations that obviously allow sewage to leak into the groundwater. Yet, the
City has done little to fix the lines, and has said that it will wait four years to
fix the main culprit, the Main Street trunk line. The massive environmental
harm being done 24/7 seems of no concern to them whatsoever; yet City
officials and staff profess great concern for the very small area occupied by
one beach access path.
The Council's apparent failure to listen to project appellants and
concerned residents before making a decision on the CDP for the
3420 Toro Lane project: Several people remarked to me that the questions
asked by Council members at the hearing sounded rehearsed, and that they
seemed to have made up their minds before they got there. Worse than that
is the fact that the Mayor had already prepared a slide presentation favoring
total elimination of the path before the hearing. Concerns expressed by path
users who spoke at the hearing, along with facts brought forward in the appeal
presentations, seemed to fall on deaf ears.   Then, a few days later, the mayor
sent his slide presentation to me and to the other appellant, and told us that
he was also going to share it with the applicant. Why would anyone do that?
To summarize, there are some serious questions regarding the objectivity of the
City of Morro Bay in its handling of the CDP for the 3420 Toro Lane project. Their
actions seem to indicate an attitude that is the polar opposite of that expressed in
Mr. Lester's 2014 letter, when he said, "the broad public interest in coastal access
should not be subordinated to the narrow interests of fortunate coastal property
owners."
Please consider this when reviewing and evaluating information and commentary
that you receive from City officials and staff.
Linda Stedjee
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From:
To:
Cc:
Subject:
Date:

Linda Stedjee
Chaver, Yair@Coastal
Robinson, Daniel@Coastal; Locklin, Linda@Coastal
3420 Toro Lane - serious concerns regarding consultant standards and conclusions
Sunday, December 27, 2015 8:08:28 AM

Hi Yair
We have identified some very significant concerns regarding content of consultant reports that have been used as a basis for
determining:
The viability of the 3420 Toro Lane building site
Appropriate placement of a house on the site
Location of an alternative beach access path on the side of the bluff.
I believe that the concerns discussed below more than justify taking another look at the location and configuration of the
proposed house, and also justify requiring that any alternative beach access path on the site be constructed as a boardwalk to
for the protection of ESH.
Concerns include
Significant unexplained and insufficiently-explained differences in statements and conclusions found in reports done by the
same consultants at different times
Specific methodologies and evidence that the consultants used to arrive at their stated conclusions.
There are four general areas of concern. Section A, below, includes summaries of each area. Section B provides detailed
discussions of each area of concern, with illustrative images, references, and links to pertinent documentation.

A. Summary of Concerns
1. Coastal Bluff erosion: Earth Systems Pacific, which did the geologic study for the current project, also did one in 2002
for the former property owner. There is a significant difference in their estimates of coastal bluff erosion then and in 2013.
In 2002, the consultants said the coastal bluff erosion rate at the 3420 Toro Lane site was 2.0 , and cited the analysis done to
support that conclusion. However, in 2013, they said that the rate was 1.2, but did not cite any analysis done to support that,
and did not discuss the results of their own study done in 2002. In 2013, they simply said, "An erosion retreat rate of 1.2
inches per year for the marine terrace deposits was estimated for the site ocean bluff." Estimated by whom? Based on what?
They took 40% off their 2002 estimate and gave no reason for doing so. Why did the consultants make such a radical change
in their estimate with no explanation?
2. Tsunami wave runup:   
Earth Pacific Systems, the consultants who did the geologic study for the 3420 Toro Lane project, also did the Sea Wave Runup
study.   In that study, they stated that the maximum tsunami flood elevation for that site was 17.2 feet.   This number has
come up and been questioned before. The last time was in 2012, when the City of Morro Bay was attempting to justify putting
the new sewer plant in a beachside location adjacent to the current facility.
The methodology used to develop the 17.2 foot estimate for the sewer plant site was very basic. Earth Systems Pacific took
their 100-year design still water elevation of 7.65 feet (based on a 1973 observation from a source that includes data through
the year 2001), added their expected 100-year 4.58 sea level change, and got 12.2 feet. Then, they took the highest surge
from the Japan tsunami (about 5 feet) and added that to 12.2 to get 17.2 feet.
There are obvious issues with this extreme simplification of a complex system, including the fact that the 5-foot surge from the
Japan tsunami is not likely to be the highest possible in the future (or even the highest that ever hit Morro Bay in the past).
The City of Morro Bay Local Hazard Mitigation Plan, indicates that in 1878, a tsunami “Reportedly overtopped the sand spit
between the bay and the ocean”.
In addition, the 17.2 foot estimate is significantly lower than tsunami inundation level estimates used in emergency plans of
local agencies including San Luis Obispo County (40 - 50 feet), Cal Fire (over 28 feet), and the City of Morro Bay (no greater
than 50 feet over mean sea level). In addition, studies done for the Diablo Canyon nuclear power plant, a short distance south
of Morro Bay, predict a 36.4 foot maximum tsunami inundation level.
3. Channel Bluff erosion - or lack thereof: To support their statements regarding the alleged lack of erosion of the the
"channel bluff", Earth Systems Pacific consultants used aerial photos taken in 2001 and 2014. However, it is clear that the
relative positions of landmarks in the two photos are noticeably "off". This could be due to camera lense distortion, the angles
from which the photographs were taken , and distortion resulting from taking photos through plane windows.
When the images are rotated and sized for visual comparison, the obvious landmarks simply do not line up. One or both of the
images appear to be significantly distorted; particularly in the horizontal. The consultants cited use of "photogrammetric
analysis, but provided no indication of the specific methods and equipment used.  
With just one image from each time period, and no discussion of the methods used to compare them, it is easy to question the
reliability of statements based on review of two photographs that show visible landmarks in different positions in relation to
each other.
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4. Mysterious missing purple needlegrass and other components of ESH:
In March, 2012, Kevin Merk Associates (KMA) performed a biological assessment of the parcel where the 3420 Toro Lane site is
located. Given that the applicant bought the property in November, 2012, it appears likely that this study was done for the
sellers in order to provide information to potential buyers.
In the 2012 study, KMA identified various components of ESH on the property, and suggested that a 50-foot setback from the
riparian corridor would ensure that the ecological health and function of the drainage feature and adjacent ESH were protected.
Two years later, in 2014, working this time for the current permit applicant, the same consultants revised their original report.
In a letter to the applicant they stated, among other things, that an area they had previously classified as "degraded coastal
prairie" is now considered "annual grassland" because on their recent visit, they did not see purple needlegrass. They said it
must have been "consumed by gophers".
In the 2014 report, the consultants made statements about how they were "more accurately" characterizing the nature of the
plants found on the site. Does this mean that their original report was completely wrong? Does this mean that in just two
years, ESH on the site disappeared, never to be seen again? Neither explanation seems entirely satisfactory.
---------------------------------------------------------------------------------------------------------------------

B. Detailed Discussion of Concerns

Below is more detailed evidence supporting discussion of each of the above points.

1. Coastal Bluff erosion:
Earth Pacific, which did the geologic studies for the current project, also did one in 2002 for the former property owner,
Florence McLennan. There is a significant difference in their estimates of coastal bluff erosion then and in 2013.
In 2002, the consultants said the coastal bluff erosion rate at the 3420 Toro Lane site was 2.0 , and cited the analysis done to
support that conclusion. However, in 2013, they said that the rate was 1.2, but did not cite any analysis done to support that,
and did not discuss the results of their own study done in 2002. In 2013,they simply said, "An erosion retreat rate of 1.2
inches per year for the marine terrace deposits was estimated for the site ocean bluff." Estimated by whom? Based on what?
They took 40% off their 2002 estimate and gave no reason for doing so. Why did the consultants make such a radical change
in their estimate with no explanation?
Here are some quotes from the two studies.
a.     The following is from the 2002 study done by Earth Systems Pacific, same company that did the recent one.
This was for a house to be built at 3450 Toro Lane, but although the addresses are different, it's the same lot.   
http://www.morro-bay.ca.us/documentcenter/view/8746      On page 13 of 25 is the following:
“ Bluff Retreat

In determining the bluff retreat rate for the site, the results from the review of the tract and topographic
maps indicated that during the last 45 years, the bluff top has eroded at a rate of 0.89 to 2.0- inches per
year. At location C, per the Photogrammetric Analysis Map, during the last 9 years, almost 4.5 feet of
bluff was eroded. However, it is believed that the bluff top at this location may have been disturbed as a
result of the residential and infrastructure development in the area.
In reviewing the results of the two bluff retreat methodologies it appears that the bluff has been eroding
at an average rate of 2.0 inches per year within the site bluff area. Therefore, based on the above data
and the results of the bluff retreat rate comparison, we recommend that a long-term average bluff
retreat rate of 2.0 inches per year be used for the site. It should be noted however, that the actual buff
erosion rate will typically be episodic and irregular. The majority of the erosion will occur during El Nino
events when there is temporary rise in the sea level. The above bluff retreat rate also reflects the last
seven strong El Nino events.
For a 75-year building design life with a site long-term average bluff retreat rate of 2.0 inches per year,
we recommend a building setback of 12.5 feet from the established top of bluff. To account for possible
error in the analysis and measurements of the long term average bluff retreat rate and unforeseeable
episodic bluff erosion events, we recommend that an additional 10 feet be added to the 12.5 foot bluff
top building setback, for total setback of 22.5 feet, see Site Plan in Appendix.”
b.    Earth Systems Pacific had something different to say about the bluff retreat rate in their 2013 study done for
the current applicant.     http://www.morro-bay.ca.us/documentcenter/view/8745
On page 3 of 8 is this:
“ Bluff Erosion

Minor sea wave erosion has resulted in ocean bluff retreat during the last 60 years and the erosion
retreat rate has slightly decreased during the last 11 years. An erosion retreat rate of 1.2 inches per
year for the marine terrace deposits was estimated for the site ocean bluff. For a 75-year period with a
long-term average site bluff retreat rate of 1.2 inches per year, it is estimated that the bluff will retreat
7.5 feet from the current top of bluff. The California Coastal Commission (CCC) requires that additional
10 feet should be added to the 7.5-foot bluff top building setback for total setback of 17.5 feet. The
CCC adds a 10-foot buffer to the long-term average bluff retreat rate to account for unforeseeable
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episodic bluff erosion events and sea level rise. The 17.5-foot bluff top building setback is less than the
City of Morro Bay Title 17, 17.45.040 required setback of 20 feet; therefore the City of Morro Bay setback
should be used for the new development and construction (see attached Topographic Site Map).”

2. Tsunami wave runup:   
Earth Pacific Systems, the consultants who did the geologic study for the 3420 Toro Lane project, also did the Sea Wave Runup
study.   In that study, they stated that the maximum tsunami flood elevation for that site was 17.2 feet.   This number has
come up and been questioned before. The last time was in 2012, when the City of Morro Bay was attempting to justify putting
the new sewer plant in a beachside location adjacent to the current facility.
The methodology used to develop the 17.2 foot estimate for the sewer plant site was very basic. Earth Systems Pacifric took
their 100-year design still water elevation of 7.65 feet (based on a 1973 observation from a source that includes data through
the year 2001), added their expected 100-year 4.58 sea level change, and got 12.2 feet. Then, they took the highest surge
from the Japan tsunami (about 5 feet) and added that to 12.2 to get 17.2 feet.
There are obvious issues with this extreme simplification of a complex system, including the fact that the 5-foot surge from the
Japan tsunami is not likely to be the highest possible in the future (or even the highest that ever hit Morro Bay in the past).
The City of Morro Bay Local Hazard Mitigation Plan, indicates that in 1878, a tsunami “Reportedly overtopped the sand spit
between the bay and the ocean”.
In addition, the 17.2 foot estimate is significantly lower than tsunami inundation level estimates used in emergency plans of
local agencies including San Luis Obispo County (40 - 50 feet), Cal Fire (over 28 feet), and the City of Morro Bay (no greater
than 50 feet over mean sea level). In addition, studies done for the Diablo Canyon nuclear power plant, a short distance south
of Morro Bay, predict a 36.4 foot maximum tsunami inundation level.
Specifically, the 2012 Earth Systems Pacific report done for the sewer plant project said,

“The recent seismic event that occurred in Japan on March 11, 2011 produced an 8.9 magnitude earthquake. Local
news reports indicated that this earthquake caused a tsunami tidal surge into Morro Bay that was documented as
one of the highest surges recorded along the California Coast. Dean Wendt of San Luis Obispo Science and
Ecosystem Alliance (SLOSEA) prepared a graph showing the normal changes in the Morro Bay tidal heights followed
by tsunami-generated surges over the next four hours initiated by the March 11, 2011 Japan earthquake; this graph
“Tsunami Surges in Morro Bay” is appended. The highest tidal surge documented in the graph was approximately 5
feet. The maximum 5 foot tidal surge was added to the 100-year design still water elevation of 12.2 feet to derive
a total tsunami elevation of 17.2 feet, and plotted on Cross Section A-a’. This maximum tsunami elevation is
slightly higher than the 100-year sea wave run-up elevation, which was calculated at 15.7 feet.”
It appears that the consultants simply used the same number for the 3420 Toro Lane site.
The estimated maximum tsunami water level elevations for the beachside WWTP site are as follows:
San Luis Obispo County Plan
Cal Fire Plan
Morro Bay Local Hazard Mitigation Plan
Dudek/Earth Systems Pacific Study

40 – 50 feet
over 28 feet
no greater than 50 feet above
mean sea level
17.2 feet

The figure in the San Luis Obispo County Plan is from recent run-up and inundation modeling and mapping, done by the
University of Southern California (USC) under contract to Cal EMA. Diablo Canyon is not that far from here, and they came up
with 36.4 feet, as follows:

“The limiting case for the UFSAR tsunami runup was developed using historical tide, storm surge and storm wave
data combined with an analytically determined, near shore tsunami wave height. Because the intake structure's
geometry impacts the combined wave runup in a complex way, the maximum credible wave runup was determined
using a scale model of the intake bay, breakwater and intake structure. This model was placed in a large tank with
a wave generator to determine wave runup elevation on the scale model. The maximum runup value was obtained
by simulating a combined, long period wave consisting of tsunami, storm surge and tide of 17' MLLW with a
superimposed storm wave height of 26.8' MLLW. This equates to a combined wave height of 43.8' MLLW. The
resulting maximum runup was 34.6' MLLW. The limiting elevation (bottom of ASP snorkel) is 48' MLLW.” (emphasis
added) The study also refers to the Updated Final Safety Analysis Report (UFSAR) “credible wave height” as 36.4."
It would seem prudent to place more reliance on the more sophisticated and detailed studies done by USC and the power plant
than on the very simplistic calculation apparently used for the 3420 Toro Lane wave runup analysis.

3. Channel Bluff erosion - or lack thereof:    
To support their statements regarding the alleged lack of erosion of the the "channel bluff", Earth Systems Pacific consultants
used aerial photos taken in 2001 and 2014. However, it is clear that the relative positions of landmarks in the two photos are
noticeably "off". This could be due to camera lense distortion, the angles from which the photographs were taken, and
distortion resulting from taking photos through plane windows.
When the images are rotated and sized for visual comparison, the obvious landmarks simply do not line up. One or both of the
images appear to be significantly distorted; particularly in the horizontal. The consultants cited use of "photogrammetric
analysis, but provided no indication of the specific methods and equipment used.  
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With just one image from each time period, and no discussion of the methods used to compare them, it is easy to question the
reliability of statements based on review of two photographs that show visible landmarks in different positions in relation to
each other.
Unexplained differences in the ocean bluff erosion rates specified by this consultant in 2002 and in 2013 (2.0 versus 1.2), along
with the extremely "basic" nature of this consultant's tsunami inundation level calculations raise some questions regarding the
depth and nature of the analysis used to develop conclusions regarding channel bluff erosion.
To illustrate the lack of congruence between landmarks in the 2001 image and the 2014 image, I have:
rotated the original images to line up some key landmarks (the first image was rotated 2 degrees, and the second one 42
degrees)
sized the images to get those landmarks as close as possible to the same size
added a grid
cropped the images      
Please note that the red lines were put in by the consultants; I added the grid of green and blue dotted lines.
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Using the grids as a guide, it is clear that the horizontal positions of landmarks in the two photos are noticeably "off".   Without
other photos taken in 2001, and others taken in 2014, how do the consultants know that what they have are accurate
representations of the site? It appears that they have no way of knowing which, if either photo accurately represents reality.
How, based upon this questionable evidence, do the consultants know where anything really is - and thus, how do they know
whether there has been "channel bluff" erosion or not?
The original images provided by the consultants can be viewed on page 7 of 8 in this document: www.morrobay.ca.us/DocumentCenter/View/8742 (Please note that the arrows indicating north, evidently added to the images by the
consultants, do not point in exactly the same direction when the images are rotated to line up the landmarks.)

4 . Mysterious missing purple needlegrass and other components of ESH:   
In March, 2012, Kevin Merk Associates (KMA) performed a biological assessment of the parcel where the 3420 Toro Lane site is
located. Given that the applicant bought the property in November, 2012, it appears likely that this study was done for the
sellers in order to provide information to potential buyers.
In the 2012 study, KMA identified various components of ESH on the property, and suggested that a 50-foot setback from the
riparian corridor would ensure that the ecological health and function of the drainage feature and adjacent ESH were protected.
Two years later, in 2014, working this time for the current permit applicant, the same consultants revised their original report.
In a letter to the applicant they stated, among other things, that an area they had previously classified as "degraded coastal
prairie" is now considered "annual grassland" because on their recent visit, they did not see purple needlegrass. They said it
must have been "consumed by gophers".
In the 2014 report, the consultants made statements about how they were "more accurately" characterizing the nature of the
plants found on the site. Does this mean that their original report was completely wrong? Does this mean that in just two
years, ESH on the site disappeared, never to be seen again? Neither explanation seems entirely satisfactory.
In 2012, on page 16 of 26 of the 3450 Toro Lane Biological Assessment, done at request of McLennan family trust, the
consultants said,
"By following the policies in the City’s LCP, and adhering to a 50-foot setback from the top of bank or edge of the
riparian canopy (in this case, the one arroyo willow shrub) onsite, future project construction and long-term
occupation of the site would not be expected to jeopardize the existence of the overall ecological health and
functions of the drainage feature and adjacent coastal prairie, central dune scrub/Iceplant or arroyo willow habitat."
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Here is an image from the 2012 report, which may be viewed at:    http://www.morro-bay.ca.us/documentcenter/view/8739

Here, in marked contrast, is an image from the 2014 letter, which can be viewed at     http://www.morrobay.ca.us/documentcenter/view/8741        :
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Obviously, there is a lot of ESH that was in the first image, but is not in the second. What happened here? The consultants
indicate they discussed the site with the CCC Ecologist, Dr. Engel, but do not indicate that Dr. Engel had actually visited the
site. In their letter, they state,
"Following guidance from the CCC Ecologist, Dr. Engel, the vegetation classification was refined to more precisely
determine the limits of ESHA. The area previously identified as degraded Coastal Prairie was determined to more
accurately represent Annual grassland, since the area was impacted by pocket gopher (Thomomys bottae) activity.
The purple needle grass (Stipa pulchra) plants that were observed in 2012 and formed the basis of the original
habitat characterization as degraded Coastal Prairie were gone, apparently consumed by gophers. The area now
consists of bare soils (gopher tailings) and scattered remnants of annual gresses, and was therefore changed to
Annual Grassland on the attached habitat Map included as Figure 3. In addition, the area classified as Central Dune
Scrub./Iceplant was also re-evaluated to determine if a more accurate characterization of the plant community
composition was possible. Based on the predominance of iceplant (Carpobrocus spp.) with small amounts of beach
bur (Ambrosia Chamissonis) growing on beach sands (compared the adjacent heavier clay soils) the area was
reclassified as Iceplant Mat/Foredune. This is an important separation from the Iceplant Mat growing on heavier
clay soils observed on the slope in the southern part of the site. The Icepland Mat/Foredune habitat type occurs on
beach sands and was re-classified to more accurately reflect plant composition and its position to the ocean. this
habitat or plant community still meets the definition as coastal dune ESHA."
More accurately? Does this mean that in 2012, they produced an inaccurate report? If so, how did that happen? If the
consultants did not produce an accurate report in 2012, what assurance is there that their 2014 work is accurate?
I would like to specifically address the issue of the purple needlegrass.   While I am not a botanist, I find the idea that the
needlegrass is "gone" very odd simply due to the fact that we have been in a prolonged drought. One does not need to be a
botanist to have observed that plants can go dormant during periods of stress, and show up again when conditions are more
favorable. Were that not the case, it seems reasonable to assume that most species on the planet would have been wiped out
long ago.
Years ago, I had a large shrub removed from my property, and saw no sign of it for at least 5 years. Then, last summer, it
appeared again in the same spot. I was told by the yard maintenance people that some of the root material had evidently
been left underground, allowing the plant to regrow years after it was "removed".
I did some research on purple needlegrass and learned from USDA documents that "Purple needlegrass has been reported to root
as deep as 16 feet (4.8 m) in deep soils (Netstate 2009), but the roots more typically range from 2 to 6 feet deep (pers. obs.). " I then
did some research on the pocket gophers that the consultants claimed had eaten the needlegrass, and found that their feeding
tunnels range from 4 to 12 inches beneath the soil (although their nests are deeper underground). This seems to indicate that
the gophers would not have eradicated deep roots. In addition, one of the USDA documents said that purple needlegrass is
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known for establishing easily on disturbed soils, roadsides and gopher mounds. If gophers considered the needlegrass to be a
highly-desirable food source, would it be easy for it to get established on top of gopher mounds?
From a publication called, "Landowners Guide to Native Grass Enhancement and Restoration", by Mark Stromberg, Ph.D.
Hastings Natural History Reserve, UC-Berkeley and Paul Kephart, Rana Creek Habitat Restoration, Inc., I learned that many
bunches of purple needlegrass are over 200 years old, and some may live 1,000 years.   Sounds like pretty hardy stuff to me.
So, is it really "gone" or is it simply dormant? I'm leaning toward the latter.
In that same vein, are the wetlands species not observed at the Toro Lane site recently gone for good, or would they
repopulate the area after a season or two with normal rains?
Is it right to allow building to forever wipe out what has been sensitive coastal habitat because, after a prolonged drought, the
usual occupants were not observed? If you do, that habitat is lost forever. Like the coastal bluff, it will just keep eroding unless we prevent that from happening.
-----------------------------------------------------------------------------------------------Linda Stedjee
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From:
To:
Cc:
Subject:
Date:

Linda Stedjee
Chaver, Yair@Coastal
Locklin, Linda@Coastal; Robinson, Daniel@Coastal
3420 Toro Lane - City allowed narrower-than-reasonably-necessary stream corridor buffer
Thursday, December 31, 2015 8:41:47 AM

Hi Yair,
As I go through the City of Morro Bay's 3420 Toro Lane project documents, I am finding more concerning information. As noted in
an earlier email, some of us are seriously questioning the objectivity of the City of Morro Bay in regard to this project. I just found
one more reason to do that. The City allowed a narrower-than-necessary stream corridor buffer, claiming that the buffer width
granted to the applicant is "reasonably necessary" to allow site development. I have found evidence that it is not.
In the documents attached to the 10/6 Planning Commission agenda, is this conditional use finding:
Reduced Buffer Area Finding
1. Consistent with the Coastal Land Plan Use (Policy 11.14) and the Environmentally Sensitive Habitat development
standards in the City’s Zoning Ordinance (subsection 17.40.040.D.6), the reduction in the stream corridor buffer
area from 50 feet to 25 feet is reasonably necessary to allow development of the site and environmental
mitigation is incorporated into the project description to require native habitat restoration landscaping in the buffer area.
However, among the project documents on the City's Web site is the 2002 geologic report done for the same building site (although
the street address given at that time was different):   http://www.morro-bay.ca.us/documentcenter/view/8746    It includes this plan
for a house that was proposed at that time. Please note that the following 2002 image shows a home that is sited at least 5 feet
south of the City of Morro Bay drainage easement, at its nearest point. I have shaded the easement, as shown in the diagram, in
blue.

I believe that this makes it very clear that it is NOT "reasonably necessary" to reduce the stream corridor buffer area from 50 feet
to 25 feet to allow development of the site. The 2002 development proposal makes that pretty obvious.
Please compare the above image to this one, the 2015 house proposal (in which I have also shaded the drainage easement
indicated on the diagram).
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The information provided by the two diagrams could easily lead one to conclude that although the City had evidence that the site
could be developed with a wider stream buffer setback, City personnel apparently chose to ignore that fact and to allow the
applicant to have a narrower setback in order to build a bigger house. They also stated, when questioned, that it was OK for the
wall of the house to sit on the edge of the drainage easement. As noted in an earlier email, and I also question the validity of that
claim.
Please also note that the current applicant appears to have managed to talk the City out of requiring a driveway shared with the
adjacent lot in the parcel (this topic was discussed by the Planning Commission). This does not seem to have been a concern for
the 2002 project applicant. Please note, in the 2002 image above, the shared driveway shown in the upper left of the image.
On a related subject, we will be monitoring the site for the re-appearance of purple needlegrass, which I suspect will show up again
after some significant rain storms. I believe that is likely what appears in the foreground and on the north bank of the stream
corridor in this April, 2010 photo. If so, then it seems to have been pretty extensive and healthy at that time - and it was reported
to be present in 2012 as well. As I'm sure you recall, it was a consultant's reported absence of this plant in 2014 that was the basis
of that consultant's statement that the site no longer included an area of Coastal Prairie.
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Linda Stedjee
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