
STATE OF CALIFORNIA—NATURAL RESOURCES AGENCY EDMUND G. BROWN, JR. ,  GOVERNOR  

CALIFORNIA  COASTAL  COMMISSION 
7575  METROPOLITATION  DRIVE,  SUITE  1 0 3  
SAN  DIEGO,  CA 92119- 4402 
VOICE  (415)  904- 5200 
FAX  (619)  767- 2370 

 

 

 

 

 

 W10a 
 
 Filed: 10/27/15 
 180th Day: 4/24/16 
 Staff: E. Stevens-SD 
 Staff Report: 2/26/15 
 Hearing Date: 3/9/15 
 
 

STAFF REPORT: REGULAR CALENDAR 
 
 
Application No.: 6-10-018 
 
Applicants: John and Patricia Brown 
 
Location:  836/838 Neptune Avenue, Encinitas, San Diego County 

(APN# 256-011-17-01-02).  
 
Project Description: “After-the-fact” approval for the installation of an upper 

bluff deadman retaining system, placement of gravel on the 
mid and upper bluff, and construction of a seawall.  New 
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landscaping on the bluff, and aesthetic treatment of the 
seawall. 

 
Staff Recommendation: Approval with conditions. 

 
SUMMARY OF STAFF RECOMMENDATION 

 
The applicants propose to construct a variety of bluff retention devices located on the bluff top, 
on the bluff face, and on the beach below an existing bluff top residence located in the City of 
Encinitas (Exhibit 1). The proposed bluff retention devices have already been constructed and 
are currently unpermitted, having been temporarily authorized under emergency permits which 
have expired without a follow-up permit following a large landslide in 1996, or placed without 
benefit of a permit. Because the development is unpermitted, all development is being reviewed 
as it if were not existing. In addition to retention of the existing seawall on the beach, gravel on 
the mid and upper bluff, and a deadman retaining system on the bluff top, the applicants are 
proposing to aesthetically treat the seawall and to place soil and landscaping on top of the gravel.  
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The bluff top residence at the site was approved and constructed in 1981. The bluff top residence 
is not an existing structure for purposes of Section 30235 of the Coastal Act because it was 
originally permitted and built after 1976, thereby postdating the enactment of California Coastal 
Act of 1976. Thus, the Commission is not required to approve shoreline armoring to protect the 
bluff top residence. Nevertheless, the Executive Director did authorize the construction of 
shoreline armoring at the site under emergency permits, with the understanding that the shoreline 
armoring was for the purpose of protecting the bluff top residence. Furthermore, the bluff top 
residence immediately adjacent to the north of the subject structure (858/860 Neptune Avenue) 
was constructed prior to the enactment of the Coastal Act and therefore does qualify as an 
existing structure for purposes of Section 30235. Thus, given that the Executive Director 
previously allowed the shoreline armoring to be constructed, and the shoreline armoring is 
needed to protect a pre-Coastal Act structure, it is consistent with the Coastal Act to allow the 
minimum amount of protection needed to support the current bluff top residences to remain at 
this time. However, there is no justification for increasing the amount of shoreline armoring (with 
its associated impacts) to protect the bluff top residence in the future or in perpetuity. Therefore, 
special conditions of this permit require that the applicants waive any rights to construct 
additional shoreline armoring and require that the applicants agree to remove the bluff top 
residence if it is threatened by further bluff erosion in the future.  
 
Staff is also recommending that the proposed shoreline armoring only be approved for as long as 
the bluff top residences that the armoring is authorized to protect still exist; and requires the 
applicants to submit a complete coastal development permit application to remove or modify the 
terms of authorization of the armoring when the existing structure warranting armoring is 
redeveloped, no longer present, or no longer requires armoring. 
 
Special conditions of this permit require reassessment of sand supply and public access 
mitigation for the impacts of the proposed shoreline armoring and reevaluation of the subject 
bluff top residence’s safety 21 years following the seawall’s completion (i.e. June 30, 2022).  
 
As conditioned, the applicants are required to pay a sand supply mitigation fee of $1,096 and a 
public access and recreation mitigation fee of $154,662 for the initial 22 years that the shoreline 
armoring is in place (including the 15 years it has already adversely impacted shoreline sand 
supply and public access and recreation). The sand supply mitigation fee was calculated using a 
standard formula to determine the volume of sand that would otherwise have reached the beach 
were it not for the proposed shoreline armoring. The public access and recreation mitigation fee 
was calculated by applying the square foot value of vacant bluff top property in the vicinity of 
the subject site to the square foot impact of the proposed shoreline armoring on the beach. With 
Special Conditions that require mitigation for the adverse impacts to public access and 
recreation, impacts to the public will be minimized to the greatest extent feasible. 
 
The properties located directly adjacent to the north (858/860 Neptune Avenue/Sonnie) and 
directly adjacent to the south (828 Neptune Avenue/Okun) of the subject site were also subject to 
the landslide and the three properties share a similar shoreline armoring pattern. The shoreline 
protection located on the southernmost Okun property was approved by the Commission in 
September 2005. The property immediately north of the subject site is being reviewed 
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concurrently with the subject project on the same hearing. The conditions recommended on each 
of these two current projects, in particular the conditions requiring monitoring of site conditions, 
the need for the protection, and reevaluation of the site and the required mitigation, have been 
designed to align with the time frame for the mitigation and monitoring required on the Okun 
site. This will allow the Commission to evaluate all three properties in a comprehensive, 
consistent manner 22 years after the shoreline protection on all three sites was originally 
installed.  
 
Commission staff recommends approval of coastal development permit application 6-10-018, as 
conditioned.  
 
Note:   
 
Consent Cease and Desist Order CCC-09-CD-05 was issued by the Commission in 2009 to 
address the unpermitted development on the property. In the years since the Consent Order was 
approved, Commission Enforcement staff has expended a significant amount of time attempting 
to obtain compliance with the Consent Order, yet, only in October 2015, over 5 1/2 years after 
the deadline to submit a complete CDP application, did the applicant submit such an application.  
Throughout this time, the unpermitted development has remained on the property and continues 
to impact coastal resources.  Commission Enforcement and Permit staff has undertaken 
significant efforts, including numerous meetings, phone calls, and letters (Exhibits –12-13) to get 
the applicants to comply with the Order and submit a complete CDP application, despite the fact 
that the applicants agreed to submit the required materials years ago by agreeing to the Consent 
Order, and have failed to comply with that agreement in the following years. 
 
The applicants submitted a fee of $6,000 with the subject coastal development permit application 
on March 19, 2014. Due to the fact that the majority of the proposed development is 
unpermitted, having been constructed pursuant to emergency permits that have since expired or 
placed without benefit of any permit, the Commission’s regulations require that the permit fee 
shall be multiplied by five times, unless the fee is reduced by the Executive Director pursuant to 
Section 13055(d) of the California Code of Regulations. The five times permit fee is a total of 
$30,000. Due to the fact that the applicants undertook the unpermitted development and the 
significant extra staff time expended by Commission staff to review the application, the 
Executive Director did not reduce the after-the-fact fee. The applicants have paid the entire 
permit fee of $30,000 under protest and have requested that the Commission reduce the permit 
fee to a total of $10,000 and to refund the remaining $20,000. A detailed discussion of the after-
the-fact permit fee can be found below under Section E. Unpermitted Development. 
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I. MOTION AND RESOLUTION  
 
Motion: 

 
I move that the Commission approve Coastal Development Permit 6-10-018 
subject to the conditions set forth in the staff recommendation. 

 
Staff recommends a YES vote on the foregoing motion. Passage of this motion will result in 
conditional approval of the permit and adoption of the following resolution and findings. The 
motion passes only by affirmative vote of a majority of the Commissioners present. 
 
Resolution: 

 
The Commission hereby approves Coastal Development Permit 6-10-018 and 
adopts the findings set forth below on grounds that the development as 
conditioned will be in conformity with the policies of Chapter 3 of the Coastal Act 
and will not prejudice the ability of the local government having jurisdiction over 
the area to prepare a Local Coastal Program conforming to the provisions of 
Chapter 3. Approval of the permit complies with the California Environmental 
Quality Act because either 1) feasible mitigation measures and/or alternatives 
have been incorporated to substantially lessen any significant adverse effects of 
the development on the environment, or 2) there are no further feasible mitigation 
measures or alternatives that would substantially lessen any significant adverse 
impacts of the development on the environment. 
 
 

II. STANDARD CONDITIONS 
 
This permit is granted subject to the following standard conditions: 
 
1. Notice of Receipt and Acknowledgment. The permit is not valid and development shall 

not commence until a copy of the permit, signed by the permittees or authorized agent, 
acknowledging receipt of the permit and acceptance of the terms and conditions, is returned 
to the Commission office. 

 
2. Expiration. If development has not commenced, the permit will expire two years from the 

date on which the Commission voted on the application. Development shall be pursued in a 
diligent manner and completed in a reasonable period of time. Application for extension of 
the permit must be made prior to the expiration date. 

 
3. Interpretation. Any questions of intent of interpretation of any condition will be resolved 

by the Executive Director or the Commission. 
 
4. Assignment. The permit may be assigned to any qualified person, provided assignee files 

with the Commission an affidavit accepting all terms and conditions of the permit. 
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5. Terms and Conditions Run with the Land. These terms and conditions shall be 
perpetual, and it is the intention of the Commission and the permittees to bind all future 
owners and possessors of the subject property to the terms and conditions. 

 
 
III. SPECIAL CONDITIONS 
 
This permit is granted subject to the following special conditions: 
 
1. Revised Final Plans. PRIOR TO THE COMMENCEMENT OF CONSTRUCTION AND 

WITHIN 180 DAYS OF COMMISSION ACTION ON THIS CDP, the applicants shall 
submit for review and written approval of the Executive Director, final plans for the 
proposed development that are in substantial conformance with the submitted plans dated 
March 30, 2015 by Construction Testing & Engineering, Inc., that have been approved by 
the City of Encinitas, and that have been revised to include the following details and 
requirements: 

 
a. Sufficient detail regarding the construction method and technology utilized for texturing 

and coloring the seawall. Said plans shall conform to, and be of sufficient detail to 
verify, that the seawall closely matches the adjacent color and texture of the natural 
bluffs, including provision of a color board for the material. 

 
b. Any existing permanent irrigation system located on the subject property shall be 

removed prior to construction.  Evidence of removal of the irrigation system shall be 
submitted within 30 days of the removal. 

 
c. All runoff from impervious surfaces on the top of the bluff shall be collected and 

directed away from the bluff edge towards the street and into the City’s stormwater 
collection system. 

 
d. Existing accessory improvements (i.e., decks, patios, walls, windscreens, etc.) located on 

the bluff top property shall be detailed and drawn to scale on the final approved site plan 
and shall include measurements of the distance between the accessory improvements 
and the reconstructed bluff edge taken at three or more locations. The locations for these 
measurements shall be identified through permanent markers, benchmarks, survey 
position, written description, or other method that enables accurate determination of the 
location of all structures on the site. The plans shall indicate that the existing accessory 
improvements are not entitled to protection from the proposed shoreline armoring. Any 
existing accessory structures located within five ft. of the reconstructed bluff edge shall 
be removed. Any new Plexiglas or other glass wall shall be detailed on the final plans 
and shall be non-clear, tinted, frosted or incorporate other elements to inhibit bird 
strikes.  

 
The permittees shall undertake the development in accordance with the approved plans. 
Any proposed changes to the approved plans shall be reported to the Executive Director. 
No changes to the plans shall occur without a Coastal Commission approved amendment to 
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this coastal development permit unless the Executive Director determines that no 
amendment is legally required. 

 
2. Final Landscape Plans. PRIOR TO THE COMMENCEMENT OF CONSTRUCTION 

AND WITHIN 180 DAYS OF COMMISSION ACTION ON THIS CDP, the applicants 
shall submit for review and written approval of the Executive Director, final landscape 
plans for the landscaping on the coastal bluff that are in substantial conformance with the 
submitted plans dated June 12, 2012 and July 15, 2012 by George Mercer Associates 
Landscape Architecture, that have been approved by the City of Encinitas and that have 
been revised to include the following details and requirements: 

 
a. All existing non-native plant species on the bluff face shall be removed prior to planting 

of new vegetation. 
 
b. Only drought tolerant native plant materials may be planted on the subject property. No 

plant species listed as problematic and/or invasive by the California Native Plant 
Society, the California Invasive Plant Council, or as may be identified from time to time 
by the State of California shall be employed or allowed to naturalize or persist on the 
site. No plant species listed as ‘noxious weed’ by the State of California or the U.S. 
Federal Government shall be planted within the property. 

 
c. All irrigation on the bluff face shall be capped within 36 months of planting and the 

applicant shall agree not to undertake any additional irrigation 36 months after planting. 
 
d. All approved landscaping shall be completed within 1 year of Commission action on this 

permit. 
 
e. The applicant shall submit, five years from the date of Commission action on this 

coastal development permit (March 9, 2021), for review and written approval of the 
Executive Director, a landscape monitoring report, prepared by a licensed Landscape 
Architect or qualified Resource Specialist, that certifies the on-site landscaping is in 
conformance with the landscape plan approved pursuant to this Special Condition.  The 
monitoring report shall include photographic documentation of plant species and plant 
coverage and shall document that the irrigation on the bluff face has been capped or 
removed. This requirement shall be incorporated in the Landscape Plan, pursuant to this 
Special Condition 2. 
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If the landscape monitoring report indicates that the landscaping has failed to 
successfully cover the entirety of the gravel on the bluff face, the permittees shall submit 
a revised or supplemental landscape plan for the review and written approval of the 
Executive Director.  The revised landscaping plan must be prepared by a licensed 
Landscape Architect or Resource Specialist and shall specify measures to remediate 
those portions of the original plan that have failed or are not in conformance with the 
original approved plan.  The landscape monitoring report may be submitted separately 
or be included as a part of the shoreline armoring monitoring reports required pursuant 
to Special Condition 8 of this permit. 

 
The permittees shall undertake the development in accordance with the approved plans. 
Any proposed changes to the approved plans shall be reported to the Executive Director. 
No changes to the plans shall occur without a Coastal Commission approved amendment to 
this coastal development permit unless the Executive Director determines that no 
amendment is legally required. 

 
3. No Future Shoreline Armoring.  
 

a. By acceptance of this permit, the applicants agree, on behalf of themselves and all 
successors and assigns, that no new shoreline armoring, including reconstruction of 
existing shoreline armoring, shall ever be constructed to protect the bluff top residence 
in the event that the development is threatened with damage or destruction from waves, 
erosion, storm conditions, bluff retreat, landslides or other natural hazards. By 
acceptance of this Permit, the applicants hereby waive, on behalf of themselves and all 
successors and assigns, any rights to shoreline armoring that may exist under Public 
Resources Code Section 30235 or under the certified LCP; 

 
b. By acceptance of this permit, the applicants agree, on behalf of themselves and all 

successors and assigns, that the bluff top residence will remain only as long as it is 
reasonably safe from failure and erosion without having to propose any shoreline 
armoring to protect the bluff top residence in the future. 

 
c. By acceptance of this Permit, the applicants further agree, on behalf of themselves and 

all successors and assigns, that the landowners shall remove the bluff top residence if 
any government agency has ordered that the structure is not to be occupied due to any of 
the hazards identified above. Such removal shall require a coastal development permit. 
In the event that portions of the development fall to the beach before they are removed, 
the permittees shall remove all recoverable debris associated with the development from 
the beach and ocean and lawfully dispose of the material in an approved disposal site;  

 
d. In the event the edge of the bluff recedes to within 10 feet of the bluff top residence, the 

permittee or successor in interest shall submit a geotechnical investigation prepared by a 
licensed geologist or civil engineer with coastal experience and retained by the 
permittee, that addresses whether any portions of the bluff top residence are threatened 
by wave, erosion, storm conditions, or other natural hazards. The report shall identify all 
those immediate or potential future measures that could stabilize the bluff top residence 
without new shoreline armoring, including, but not limited to, removal or relocation of 
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portions of the bluff top residence. The report shall be submitted to the Executive 
Director and the appropriate local government official within 90 days of the bluff edge 
reaching 10 feet of the bluff top residence. If the Executive Director determines based on 
the geotechnical report that the bluff top residence or any portion of the bluff top 
residence is hazardous, the permittees shall, within 90 days of submitting the report, 
submit a complete application for a CDP or amendment to this CDP to remedy the 
hazard, which shall include removal of the entire bluff top residence or threatened 
portion of the bluff top residence. 

 
4. Site Stability Report. Between January 1, 2022 and June 30, 2022 (21 years from the date 

that the seawall was substantially completed), the permittees shall submit a current 
geotechnical/engineering report assessing bluff stability and whether the bluff top residence 
remains in a safe location. Specifically, the permittees and/or successor(s) in interest shall 
submit to the Commission a site assessment evaluating the site conditions to determine 
whether or not alterations to the bluff top residence or removal of the bluff top residence is 
necessary to avoid risk to life or property. The study shall be based upon a site specific 
analysis of site stability, bluff alteration due to natural and manmade processes, and the 
hazard potential at the site. The required study shall be prepared by a licensed Certified 
Engineering Geologist or Geotechnical Engineer or Registered Civil Engineer with 
expertise in soils, in accordance with the procedures detailed in the Local Coastal Program 
(LCP) and the City Zoning Code; and shall include the following:  

 
a. An analysis of site stability based on the best available science and updated standards, of 

beach erosion, wave run-up, sea level rise, inundation, and flood hazards;   
 
b. An analysis of whether or not the shoreline armoring is still required to protect the 

subject bluff top residence it was approved to protect.  
 
c. An analysis of the means to remove in whole or in part the bluff top residence if and 

when it becomes unsafe for occupancy. 
 

The submitted analysis shall address all the structures existing on the subject property and, 
depending on the results of the bluff stability analysis, include proposals to remove or 
retain the bluff top residence and shoreline armoring. If the required study shows that the 
bluff top residence is no longer safely located, the permittees shall, within 90 days of 
submitting the report, apply for a coastal development permit or amendment to this CDP to 
undertake measures required to remove the bluff top residence or reduce the size of the 
bluff top residence to reduce the hazard potential. 

 
5. Duration of Shoreline Armoring Approval.  

 
a. Authorization Expiration. This CDP authorizes the shoreline armoring (seawall, mid and 

upper bluff gravel, and deadman retaining system) until the time when the bluff top 
residence is redeveloped as that term is defined in Special Condition 6, is no longer 
present, or no longer requires shoreline armoring, whichever occurs first. Prior to the 
anticipated expiration of the permit and/or in conjunction with redevelopment of the 
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property, the Permittees shall apply for a new CDP or amendment to this CDP, to 
remove the shoreline armoring or to modify the terms of its authorization.  

 
b.  Amendment. If the Permittees intend to keep the shoreline armoring in place beyond the 

22 year mitigation period (beginning from June 30, 2001 - the date that the seawall was 
substantially completed, and ending June 30, 2023), the Permittees shall submit a 
complete application for a CDP or amendment to this CDP to reassess mitigation for the 
on-going impacts of the armoring including potential ways in which those impacts could 
be reduced. The complete application shall be submitted no later than 21 years after 
construction of the seawall (i.e., no later than June 30, 2022). The application shall 
include analysis of feasible alternatives to modify the shoreline armoring or the bluff top 
residence to lessen the shoreline armoring’s impacts on coastal resources, and shall 
propose mitigation for unavoidable coastal resource impacts associated with the 
retention of the shoreline armoring beyond 22 years. 

 
6.  Reliance on Permitted Shoreline Armoring. No future development that is not otherwise 

exempt from coastal development permit requirements, or redevelopment of the bluff top 
residence on the bluff top property, shall rely on the permitted shoreline armoring to 
establish geologic stability or protection from hazards. Such future development and 
redevelopment on the site shall be sited and designed to be safe without reliance on 
shoreline armoring. As used in these conditions, “redeveloped” or “redevelopment” 
consists of alterations including: (1) additions to the bluff top residence, (2) exterior and/or 
interior renovations, (3) and/or demolition of the bluff top residence, or portions thereof, 
which results in: alteration of 50 percent or more of major structural components including 
exterior walls, floor and roof structure, and foundation, or a 50 percent increase in floor 
area. Alterations shall not be additive between individual major structural components; 
however, changes to individual major structural components shall be cumulative over time 
from the date of approval of the CDP. 

 
7. Mitigation for Impacts to Public Access and Recreation and Sand Supply.  
 

a. PRIOR TO THE COMMENCEMENT OF CONSTRUCTION AND WITHIN 180 
DAYS OF COMMISSION ACTION ON THIS CDP, the applicants shall provide 
evidence, in a form and content acceptable to the Executive Director, that a payment of 
$154,662 has been deposited in the Public Access and Recreation Fund, an interest-
bearing account established at San Diego Association of Governments (SANDAG), or 
other account designated by the Executive Director, in lieu of replacing the beach area 
lost due to the significant adverse impacts that the proposed seawall will have on public 
access and recreation. The in-lieu fee will mitigate for those impacts for a 22 year period 
(beginning from June 30, 2001 - the date that the seawall was substantially completed; 
and ending June 30, 2023). All interest earned by the account shall be payable to the 
account for the purposes stated below. 
 

The purpose of the mitigation payment is for provision, restoration or enhancement of 
public access and recreation opportunities within the City of Encinitas, including but not 
limited to, public access improvements, recreational amenities and/or acquisition of 
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privately-owned beach or beach-fronting property for such uses. The funds shall be used 
solely for the construction/creation of permanent long-term public access and recreation 
improvements along the Encinitas shoreline, and may not be used to fund operations, 
maintenance, or planning studies. Any portion of the fund that remains after ten years 
may be used for other permanent long-term public access and recreation improvements 
along the shoreline within the coastal zone of San Diego County.  

 
b. PRIOR TO THE COMMENCEMENT OF CONSTRUCTION AND WITHIN 180 

DAYS OF COMMISSION ACTION ON THIS CDP, the applicants shall provide 
evidence, in a form and content acceptable to the Executive Director, that a fee of 
$1,090 has been deposited in an interest-bearing account designated by the Executive 
Director, in lieu of providing the total amount of sand to replace the sand that will be 
lost due to the impacts of the seawall for the 22 year mitigation period (beginning from 
June 30, 2001 - the date that the seawall was substantially completed; and ending June 
30, 2023).  All interest earned by the account shall be payable to the account for the 
purposes stated below. 

 
The purpose of the account shall be to establish a beach sand replenishment fund to aid 
San Diego Association of Governments (SANDAG), or an alternate entity approved by 
the Executive Director, in the restoration of the beaches within San Diego County. The 
funds shall be used solely to pay for sand used to implement projects which provide 
sand to the region’s beaches, not to fund operations, maintenance or planning studies. 
The funds shall be released only upon approval of an appropriate project by the 
Executive Director of the Coastal Commission. The funds shall be released as provided 
for in an MOA between SANDAG, or an alternate entity approved by the Executive 
Director, and the Commission, setting forth terms and conditions to assure that the in-
lieu fee will be expended in the manner intended by the Commission. If the MOA is 
terminated, the Executive Director may appoint an alternate entity to administer the fund 
for the purpose of restoring beaches within San Diego County. 

 
8. Shoreline Armoring Monitoring and Reporting Program. PRIOR TO THE 

COMMENCEMENT OF CONSTRUCTION AND WITHIN 180 DAYS OF 
COMMISSION ACTION ON THIS CDP, the applicants shall submit to the Executive 
Director for review and written approval, a monitoring program prepared by a licensed 
civil engineer or geotechnical engineer to monitor the performance of the shoreline 
armoring which requires the following: 

 
a. An annual evaluation of the condition and performance of the shoreline armoring 

addressing whether any significant weathering or damage has occurred that would 
adversely impact the future performance of the structure. This evaluation shall also 
include an assessment of the color and texture of the structure compared to the 
surrounding native bluffs.  

 
b.  Annual measurements of any differential retreat of bluff material between the face of the 

natural bluff and the seawall face, at the north and south ends of the seawall and at 20-
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foot intervals (maximum) along the top of the seawall face/bluff face intersection. The 
program shall describe the method by which such measurements shall be taken. 

 
Provisions for submittal of a report to the Executive Director of the Coastal Commission 
by May 1 each third year, for so long as the seawall remains. In addition, reports shall be 
submitted by May 1following either: 

 
1. An “El Niño” storm event – comparable to or greater than a 20-year storm. 
 
2. An earthquake of magnitude 5.5 or greater with an epicenter in San Diego County. 

 
c. Annual surveys of the westernmost property line and mean high tide line (MHTL) by a 

licensed surveyor shall be undertaken in the Spring and Fall of each year and included in 
each monitoring report.  

 
d. Each report shall be prepared by a licensed civil engineer, geotechnical engineer or 

geologist. The report shall contain the measurements and evaluation required in 
subsections sections (a), (b) and (c) of Special Condition 8. The report shall also 
summarize all measurements and analyze trends such as erosion of the bluffs, changes in 
sea level, the stability of the overall bluff face, including the upper bluff area, and the 
impact of the structure on the bluffs to either side of the wall. In addition, each report 
shall contain recommendations, if any, for necessary maintenance, repair, changes or 
modifications to the shoreline armoring. 

 
e.  An agreement that, if after inspection or in the event the report required in subsection (c) 

of Special Condition 8 recommends any necessary maintenance, repair, changes or 
modifications to the project including maintenance of the color of the structure to ensure 
a continued match with the surrounding native bluffs, the permittees shall contact the 
Executive Director to determine whether a coastal development permit or an amendment 
to this permit is legally required, and, if required, shall subsequently apply for a coastal 
development permit or permit amendment for the required maintenance within 90 days 
of the report or discovery of the problem.  

 
The applicants shall undertake monitoring and reporting in accordance with the approved 
final monitoring and reporting program. Any proposed changes to the approved final 
monitoring and reporting program shall be reported to the Executive Director. No changes 
to the approved final monitoring and reporting program shall occur without a Coastal 
Commission approved amendment to this coastal development permit unless the Executive 
Director determines that no amendment is legally required. 

 
9. Storage and Staging Areas/Access Corridors. PRIOR TO THE COMMENCEMENT OF 

CONSTRUCTION AND WITHIN 180 DAYS OF COMMISSION ACTION ON THIS 
CDP, the applicants shall submit to the Executive Director for review and written approval, 
final plans indicating the location of access corridors to the construction site and staging 
areas. The final plans shall indicate that: 
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a. No overnight storage of equipment or materials shall occur on sandy beach or public 
parking spaces. During the construction stages of the project, the permittees shall not 
store any construction materials or waste where it will be or could potentially be subject 
to wave erosion and dispersion. In addition, no machinery shall be placed, stored or 
otherwise located in the intertidal zone at any time, except for the minimum necessary to 
install the landscaping and aesthetically treat the seawall. Construction equipment shall 
not be washed on the beach or within public parking lots.  

 
b. Worker access corridors shall be located in a manner that has the least impact on public 

access to and along the shoreline. 
 
c. No work authorized by this CDP shall occur on the beach on weekends, holidays or 

from Memorial Day weekend through Labor Day of any year. 
 
d. The applicants shall submit evidence that the approved plans and plan notes have been 

incorporated into construction bid documents. The applicants shall remove all 
construction materials/equipment from the staging site and restore the staging site to its 
prior-to-construction condition within 24 hours following completion of the 
development. 

 
The permittees shall undertake the development in accordance with the approved final 
plans. Any proposed changes to the approved final plans shall be reported to the Executive 
Director. No changes to the final plans shall occur without a Coastal Commission approved 
amendment to this coastal development permit unless the Executive Director determines 
that no amendment is legally required. 

 
10. Water Quality--Best Management Practices. PRIOR TO THE COMMENCEMENT OF 

CONSTRUCTION AND WITHIN 180 DAYS OF COMMISSION ACTION ON THIS 
CDP, the applicants shall submit for review and written approval of the Executive Director, 
a Best Management Plan that effectively assures no construction byproduct will be allowed 
onto the sandy beach and/or allowed to enter into coastal waters. All construction 
byproduct shall be properly collected and disposed of off-site. 

 
The applicants shall undertake the development in accordance with the approved plan. Any 
proposed changes to the approved Plan shall be reported to the Executive Director. No 
changes to the plan shall occur without a Coastal Commission approved amendment to this 
coastal development permit unless the Executive Director determines that no amendment is 
legally required. 

 
11. Construction Site Documents & Construction Coordinator. DURING ALL 

CONSTRUCTION: 
 

a. Copies of the signed coastal development permit and the approved Construction Plan 
shall be maintained in a conspicuous location at the construction job site at all times, and 
such copies shall be available for public review on request. All persons involved with 
the construction shall be briefed on the content and meaning of the coastal development 
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permit and the approved Construction Plan, and the public review requirements 
applicable to them, prior to commencement of construction. 

 
b. A construction coordinator shall be designated to be contacted during construction 

should questions arise regarding the construction (in case of both regular inquiries and 
emergencies). The coordinator shall be available 24 hours a day for the duration of 
construction. Contact information, including street address, phone number, and e-mail 
address shall be conspicuously posted at the job site where such contact information is 
readily visible from public viewing areas, along with an indication that the construction 
coordinator should be contacted in the case of questions regarding the construction (in 
case of both regular inquiries and emergencies). The construction coordinator shall 
record the name, phone number, and nature of all complaints received regarding the 
construction, and shall investigate complaints and take remedial action, if necessary, 
within 72 hours of receipt of the complaint or inquiry. 

 
12. As-Built Plans. WITHIN 60 DAYS OF COMPLETION OF CONSTRUCTION, unless the 

Executive Director grants an extension for good cause, the Permittees shall submit two 
copies of As-Built Plans, approved by the City of Encinitas, showing all development 
completed pursuant to this coastal development permit; all property lines; and all 
residential development inland of the residence. The As-Built Plans shall be substantially 
consistent with the approved revised project plans described in Special Condition 1 above, 
including providing for all of the same requirements specified in those plans, and shall 
account for all of the parameters of Special Condition 8 (Monitoring and Reporting). The 
As-Built Plans shall include a graphic scale and all elevation(s) shall be described in 
relation to National Geodetic Vertical Datum (NGVD). The As-Built Plans shall include 
color photographs (in hard copy and jpg or other electronic format) that clearly show all 
components of the as-built project, and that are accompanied by a site plan that notes the 
location of each photographic viewpoint and the date and time of each photograph. At a 
minimum, the photographs shall be from representative viewpoints from the beaches 
located directly upcoast, downcoast, and seaward of the project site. The As-Built Plans 
shall be submitted with certification by a licensed civil engineer with experience in coastal 
structures and processes, acceptable to the Executive Director, verifying that the shoreline 
armoring has been constructed in conformance with the approved final plans.  

 
13. Public Rights. The Coastal Commission’s approval of this permit shall not constitute a 

waiver of any public rights that exist or may exist on the property. By acceptance of this 
permit, the applicants acknowledge, on behalf of themselves and their successors in interest 
and assigns, that issuance of the permit and construction of the permitted development shall 
not constitute a waiver of any public rights which may exist on the property.  

 
14.  Assumption of Risk, Waiver of Liability and Indemnity. By acceptance of this permit, 

the applicants acknowledge and agrees (i) that the site may be subject to hazards from 
erosion and coastal bluff collapse (ii) to assume the risks to the applicants and the property 
that is the subject of this permit of injury and damage from such hazards in connection with 
this permitted development; (iii) to unconditionally waive any claim of damage or liability 
against the Commission, its officers, agents, and employees for injury or damage from such 
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hazards; and (iv) to indemnify and hold harmless the Commission, its officers, agents, and 
employees with respect to the Commission’s approval of the project against any and all 
liability, claims, demands, damages, costs (including costs and fees incurred in defense of 
such claims), expenses, and amounts paid in settlement arising from any injury or damage 
due to such hazards. 
 

15. Deed Restriction. The applicants shall submit the deed restriction for review and approval 
of the Executive Director prior to recordation.  PRIOR TO THE COMMENCEMENT OF 
CONSTRUCTION AND WITHIN 180 DAYS OF COMMISSION ACTION ON THIS 
CDP, the applicants shall submit to the Executive Director, for review and approval, 
documentation demonstrating that the applicants have executed and recorded against its 
property (836/838 Neptune Avenue, Encinitas) a deed restriction, in a form and content 
acceptable to the Executive Director: (1) indicating that, pursuant to this permit, the 
California Coastal Commission has authorized development to benefit the applicants’ 
property, subject to terms and conditions that restrict the use and enjoyment of that 
property; and (2) imposing the Special Conditions of this permit as covenants, conditions 
and restrictions on the use and enjoyment of the Property. The deed restriction shall include 
a legal description of the applicants’ entire parcel and a corresponding graphic depiction. 
The deed restriction shall also indicate that, in the event of an extinguishment or 
termination of the deed restriction for any reason, the terms and conditions of this permit 
shall continue to restrict the use and enjoyment of the applicants’ property so long as either 
this permit or the development it authorizes, or any part, modification, or amendment 
thereof, remains in existence on or with respect to the subject property.  

 
16. State Lands Commission Approval.  PRIOR TO THE COMMENCEMENT OF 

CONSTRUCTION AND WITHIN 180 DAYS OF COMMISSION ACTION ON THIS 
CDP, the applicants shall submit to the Executive Director for review and written approval, 
a written determination from the State Lands Commission that: 

 
a. No state lands are involved in the development; or 
 
b. State lands are involved in the development, and all permits required by the State Lands 

Commission have been obtained; or 
 
c. State lands may be involved in the development, but pending a final determination of 

state lands involvement, an agreement has been made by the applicants with the State 
Lands Commission for the project to proceed without prejudice to the determination. 

 
16. Future Development. This permit is only for the development described in coastal 

development permit No. 6-10-018. Pursuant to Title 14 of the California Code of 
Regulations, Section 13250(b)(6), the exemptions otherwise provided in Public Resources 
Code Section 30610(a) do not apply. Accordingly, any future improvements to the 
proposed single family residence, including but not limited to repair and maintenance 
identified as requiring a permit in Public Resources Code section 30610(d) and Title 14 of 
the California Code of Regulations, Section 13252(a)-(b), shall require an amendment to 
permit No. 6-10-018 from the California Coastal Commission or shall require an additional 
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coastal development permit from the California Coastal Commission or from the applicable 
certified local government. 

 
18. Consent Order Compliance. Pursuant to Consent Cease and Desist Order CCC-09-CD-

05, the applicants are required to, among other things; remove the entirety of the 
unpermitted rip rap on the public beach and the portions of the unpermitted bluff top deck 
within 5 feet of the bluff edge (Exhibit 3). All terms and conditions of CCC-09-CD-05 
remain in effect. 

 
 
IV. FINDINGS AND DECLARATIONS 
 
A. PROJECT DESCRIPTION/PERMIT HISTORY/JURISDICTION 

 
Project Description (Exhibit 2) 
 
The proposed development consists of a variety of bluff retention devices located on the bluff 
face and beach below an existing bluff top residence located in the City of Encinitas (Exhibit 1). 
The applicant owns the area landward of the mean high tide line (MHTL), which includes the 
bluff face. The proposed shoreline armoring currently exists on the site, without Coastal Act 
authorization, as it was placed without benefit of a permit or under emergency permits for which 
no follow-up Coastal Development Permit (CDP) has been approved to permanently authorize 
the development that was approved only on a temporary basis. Because the emergency permits 
have expired and the development has not been permanently authorized, all development is being 
reviewed as it if were not existing. The subject project consists of the following items: 
 

 Construction of a deadman retaining system consisting of the installation of two 4 ft. x 10 
ft. concrete “deadmen” to a depth of four 4 ft. located on each side of the bluff top 
residence approximately 30 feet east of the westernmost portion of the bluff top residence 
and one 3 ft. x 3 ft. concrete block seaward and adjacent to the westernmost portion of the 
bluff top residence. A ¾ inch cable is attached to the deadmen and to the existing 
foundation for the bluff top residence (and tension applied). The deadman retaining 
system was previously installed pursuant to an emergency Coastal Development Permit 
(CDP) (CDP 6-96-082-G) (Exhibit 5), but no follow-up coastal development permit was 
obtained within the deadlines established by the terms of that emergency permit, and 
therefore, the above-listed work is considered unpermitted development. 

 
 Construction of a 50 ft. long, approximately 28 ft. high, 3 ft. thick seawall previously 

constructed pursuant to an emergency CDP (CDP 6-00-171-G) , but no follow-up coastal 
development permit was obtained within the deadlines established by the terms of that 
emergency permit, and therefore, the above-listed work is considered unpermitted 
development. 

 
 Placement of gravel approximately 8 ft. in depth on the bluff face. The gravel was placed 

in 2001 without a CDP and was not authorized through any of the emergency permits 
summarized above. 
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 Under the proposed permit, the applicants would perform sculpting and coloring of the 

existing seawall to closely match the natural bluff face. 
 
 Under the proposed permit, the applicants would place 8-12 inches of new topsoil on top 

of existing gravel, and place new hydroseed, container plantings, and irrigation on the 
mid and upper bluff. 

 
The subject development is located on the bluff top at the base of and on the slope of an 
approximately 85 ft. high coastal bluff on the west side of Neptune Avenue fronting a single lot 
containing a 4,020 sq. ft. bluff top residence (residential duplex) with an attached 880 sq. ft. 4-
car garage on a 11,724 sq. ft. lot. The duplex is located approximately 22.5 ft. from the edge of 
the bluff.  
 
Permit History (Exhibit 4) 
  
836/838 Neptune Avenue (Subject Site) 
 
The subject property contains a bluff top residence (residential duplex) that was approved by the 
San Diego Coast Regional Commission in 1981 (CDP F9555). As approved by the Commission, 
the bluff top residence is 4,020 sq. ft. with an attached 880 sq. ft. 4-car garage. The bluff top 
residence was approved by the Commission to be located 40 feet from the natural bluff edge at 
that time, based on the professional opinion of the applicants’ geotechnical consultants the 
setback would not result in a hazardous situation in the future. The Commission approval 
required that the applicants record an Offer to Dedicate (OTD) for the portion of the lot seaward 
of the toe of the bluff “…for pass and repass and passive recreation…” The OTD was accepted 
by the California State Coastal Conservancy in 2001. In addition, the applicants were required to 
record an open space easement on the bluff face that prohibits alteration of landforms, removal 
of existing vegetation, or erection of structures of any type, unless approved by the Commission. 
 
In 1996, there was a major bluff landslide that affected the subject site and the adjacent 
properties to the north and south of the site. Various shoreline armoring emergency permits have 
been authorized to allow the minimum necessary amount of work needed in order to stabilize the 
site and allow sufficient time to apply for a regular Coastal Development Permit (CDP). In 1996, 
the three separate emergency permits were authorized to install a deadman retaining system, to 
remove debris on the bluff associated with a failed bluff top deck and to place riprap at the toe of 
the bluff, and to build an upper bluff soil anchor system and shotcrete retaining wall (Ref: 
Emergency CDPs: 6-96-082-G, 6-96-099-G, and 6-96-110-G). All of the development approved 
by the emergency permits was undertaken except for placement of riprap on the beach. Each of 
these emergency permits required that a regular CDP be applied for within 60 days and obtained 
within 150 days, which the applicants failed to obtain. The applicants were informed (in the 
context of each emergency permit authorization) and signed an acknowledgement that the work 
authorized by the permits was “temporary and subject to removal if a regular Coastal Permit was 
not obtained to permanently authorize the emergency work” and that any such permits may be 
subject to special conditions. 
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In 1997, staff confirmed that a new bluff top deck had been constructed on the site without 
benefit of a CDP. To resolve the unpermitted deck and lack of a follow up CDP application for 
any of the emergency work, in 1997 the Commission sent the applicants a Notice of Violation 
letter detailing the ongoing violations on the property and a letter providing notification of the 
Executive Director’s intent to commence Cease and Desist Order proceedings. In an effort to 
work cooperatively with the applicants, and as a courtesy, in 1998, enforcement staff suspended 
enforcement action regarding violations on the property during litigation regarding the shoreline 
protection structures on the property initiated by the applicants against the City of Encinitas and 
the owner of the property to the south of the subject property.   
 
In 1999, an additional bluff failure occurred on the site. Another emergency permit request to 
stabilize the upper bluff was submitted, but was denied for lack of supporting information (Ref: 
Emergency CDP 6-99-070-G). Nevertheless, construction activities commenced on the site 
without Commission approval and Commission staff hand-delivered a letter in order to halt the 
construction of the unpermitted upper bluff work. In December 1999, enforcement staff 
requested submittal of a complete CDP application and notified the applicants that they were 
resuming enforcement action regarding violations on the property. 
 
In 2000, in another attempt to reach resolution of the violations, the Commission sent a second 
notice of intent to commence cease and desist proceedings. Subsequently, in 2000 and 2001, 
three additional emergency permits were authorized for the site to construct a lower bluff 
seawall, to place riprap on the beach, and to build an upper bluff caisson wall (Ref: Emergency 
CDPs 6-00-171-G, 6-01-012-G, and 6-01-042-G). All of the development authorized by the 
emergency permits was undertaken except for the construction of the upper bluff caisson wall. 
These emergency permits also required that a follow-up regular CDP be obtained to either retain 
or remove the approved development. In 2001, staff confirmed that a significant quantity of 
gravel had been placed on the bluff face at the site without benefit of a CDP. In 2002, 
enforcement staff sent the applicants another Notice of Violation letter explaining all the pending 
violations on the property and setting a deadline of May 2002 to submit a complete CDP 
application. 
 
In June 2002, a CDP application was submitted as a follow-up permit for all of the past 
emergency permits, unpermitted work on the site, and landscaping on the bluff face (Ref: CDP 
Application 6-02-093). Staff subsequently notified the applicants that the application was 
incomplete and additional information was required to deem the application filed. In addition, in 
2003, staff was copied on a letter to the applicants from the City of Encinitas, which notified the 
applicants that the CDP application with the City also was incomplete. Commission staff sent 
another Notice of Violation letter in 2005, which again requested submittal of a complete CDP 
application.  In 2008, staff sent a Notice of Intent to Record a Notice of Violation and a third 
Notice of Intent to Commence Cease and Desist Order Proceedings letter.    
 
The applicants subsequently agreed to the issuance of a consent cease and desist order, which 
was approved by the Commission in 2009 (Ref: Consent Cease and Desist Order CCC-09-CD-
05) (the “Consent Order”) (Exhibit 14). The Consent Order requires removal of the rip-rap from 
the beach, removal of all portions of the unpermitted rear deck within five feet of the bluff edge, 
removal of all other unpermitted development not proposed to be retained, and submittal of a 
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complete CDP application for retention of all unpermitted development (or development placed 
under temporary authorization) proposed to be retained (Exhibit 3). The applicants are currently 
out of compliance with the Consent Order, as has been explained to them in numerous letters 
over the past 6 years. 
 
In 2010, the applicants applied for a new CDP with the Commission (Ref: CDP Application 6-
10-018). Since that time, staff sent seven separate letters of incompletion detailing the 
information required to review and make a recommendation on the request (Exhibit 13). During 
this time, Commission Enforcement staff has sent 15 letters to the applicants outlining their 
failure to comply with the Consent Order and the steps necessary to satisfy their obligations 
under that order (Exhibit 12). The application was deemed complete and filed as of October 27, 
2015. 
 
Site histories for the properties located directly adjacent to the subject site, which were also 
subject to the landslide that occurred in 1996, are included below. Due to the shared history of 
the three properties that were subject to the 1996 landslide and the interconnected nature of the 
existing shoreline armoring, it is important to evaluate all three of these properties in a 
comprehensive manner. 
 
858/860 Neptune Avenue (Directly adjacent to the north of the subject site) (Brown) 
 
The existing bluff top residence (residential duplex) to the north of the subject site was 
constructed prior to the enactment of the Coastal Act. In 1985, the Commission approved a 
remodel and addition to that existing bluff top residence to create a 2-story bluff top residence 
with an attached 4-car garage (CDP #6-85-362/Illman). The bluff fronting this bluff top 
residence was also impacted by the bluff landslide in 1996. Similar to the subject site, the 
property owners at 858/860 Neptune Avenue has also been granted numerous emergency permits 
over the past 19 years and also agreed to a consent cease and desist order with the Commission 
in 2008 (Ref: Consent Cease and Desist Order CCC-08-CD-08). The Consent Cease and Desist 
Order requires removal of any unpermitted development that the property owner does not 
propose to retain, submittal of a complete CDP application for retention of all unpermitted 
development  proposed to be retained, and the removal of any unpermitted development for 
which authorization is denied. In 2014, the property owners submitted a CDP application to the 
Commission for removal of an existing failed upper bluff wall, construction of a rear yard 
concrete patio, retention of a deadman retaining system (ATF), construction of an upper bluff 
rear-yard caisson and retaining wall retention system, placement of gravel on the mid and upper 
bluff (ATF), placement of soil and installation of landscaping and two low profile mid-bluff 
retaining walls, and construction of a seawall (ATF). This application is also on the 
Commission’s March 2016 agenda (Ref: CDP 6-14-0559/Sonnie). 
 
828 Neptune (Directly adjacent to the south of the subject site) (Okun) 
 
The bluff fronting the two bluff top residences (detached single family homes) to the south of the 
subject site, which are currently under construction, was also impacted by the bluff landslide in 
1996. As a result of the landslide, the Executive Director approved various emergency permits to 
stabilize the approximately 1,200 sq. ft. bluff top residence that existed at that time. Emergency 



6-10-018 (Brown) 

20 

permits authorized by the Executive Director and implemented by the property owners included 
underpinning of the bluff top residence (ref. Emergency Permit 6-96-96-G/Okun), construction 
of a 100 ft.-long, 20 to 27 ft. high seawall with tiebacks and backfill (ref. Emergency Permit #6-
01-85-G/Okun), temporary placement of riprap seaward of the seawall (ref. Emergency Permit 6-
01-011-G/Okun), and construction of an approximately 100 ft.-long upper bluff retaining wall 
(ref. Emergency Permits #6-01-40-G/Okun, 6-01-62-G/Okun and 6-02-074-G/Okun). Although 
soil was approved to backfill the area between the seawall and the upper bluff retaining wall, 
similar to the subject site, the property owners substituted gravel for the soil in violation of the 
emergency permit.  
 
Commission enforcement staff contacted the property owner to request the submittal of the CDP 
applications required to authorize the work undertaken through emergency permits.  In this case, 
the property owner complied and worked with City and Commission staff to submit coastal 
development permit applications and to submit all of the information necessary to process those 
applications. As a result, substantial delays and costs associated with prolonged processing of the 
CDP applications were avoided. The City approved the required follow-up regular coastal 
development permit for the residential underpinning, upper bluff wall and backfill material. To 
mitigate the visual impacts of the gravel material that was placed without authorization, the City 
required that a portion of the gravel be removed and be replaced by soil and landscaping. In the 
area where gravel could not be completely removed, the City required the gravel be covered by 
soil and landscaped. That action by the City was not appealed to the Coastal Commission. The 
Commission subsequently approved the required follow-up regular coastal development permit 
for the construction of the seawall at the base of the bluff (ref. CDP #6-05-30/Okun).  
 
In 2009, the City of Encinitas approved an application to demolish the existing approximately 
1,200 sq. ft. bluff top residence that the shoreline armoring had been approved to protect and to 
construct two detached approximately 5,000 sq. ft. bluff top residences on the bluff top lot. The 
project was appealed to the Coastal Commission. The Commission found Substantial Issue 
existed and approved two separate CDPs (A-6-ENC-09-040 and A-6-ENC-09-041) to demolish 
the existing bluff top residence and to construct the two new bluff top residences 40 ft. from the 
upper bluff wall. Conditions of the approvals require that the property owners agree to remove 
the new structures should they ever become threatened and also required a waiver of rights to 
any new shoreline armoring to protect the structures or reconstruction of the existing shoreline 
armoring. However, maintenance of the existing shoreline armoring is permitted. 
 
Jurisdiction 
 
The City of Encinitas has a certified Local Coastal Program (LCP) and has been issuing coastal 
development permits since May of 1995. The City’s LCP jurisdiction is for development located 
above the mean high tide line (MHTL), while the Commission retains LCP jurisdiction for 
development located below the MHTL. Based on the information available to the Commission at 
this time, it appears the proposed seawall is located below the MHTL (see detailed discussion 
below, under Public Access and Recreation). In addition, the applicants have proposed to use 
mechanized equipment on the beach to complete the development proposed in this application. 
Thus, at least some portion of the development is within an area of the Commission’s original 
jurisdiction because it is located seaward of the mean high tide line (MHTL). The proposed 
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shoreline armoring on the mid and upper bluff and the proposed deadman retaining system are 
located above the MHTL and lie within an area of the City of Encinitas’ coastal permitting 
authority and within the Commission’s appeals jurisdiction. However, the applicants and the City 
have requested that the Commission process a consolidated permit for development within the 
City jurisdiction and the development within the Commission jurisdiction. As such, the standard 
of review is the Chapter 3 policies of the Coastal Act with the certified LCP used as guidance. 
 
 
B. GEOLOGIC CONDITIONS AND HAZARDS 
 
Coastal Act Section 30235 addresses the use of shoreline armoring: 

 

Section 30235 Construction altering natural shoreline 

 

Revetments, breakwaters, groins, harbor channels, seawalls, cliff retaining walls, and 
other such construction that alters natural shoreline processes shall be permitted 
when required to serve coastal-dependent uses or to protect existing structures or 
public beaches in danger from erosion, and when designed to eliminate or mitigate 
adverse impacts on local shoreline sand supply. Existing marine structures causing 
water stagnation contributing to pollution problems and fish kills should be phased 
out or upgraded where feasible. 

 
Coastal Act Section 30253 addresses the need to ensure long-term structural integrity, minimize 
future risk, and to avoid landform altering shoreline armoring. Section 30253 provides, in 
applicable part: 

 

Section 30253 Minimization of adverse impacts 

 
New development shall do all of the following: 
 
(a)  Minimize risks to life and property in areas of high geologic, flood, and fire 

hazard. 
 

(b)  Assure stability and structural integrity, and neither create nor contribute 
significantly to erosion, geologic instability, or destruction of the site or 
surrounding area or in any way require the construction of protective devices that 
would substantially alter natural landforms along bluffs and cliffs… 

 
(e)  Where appropriate, protect special communities and neighborhoods that because 

of their unique characteristics, are popular visitor destination points for 
recreational uses. 

 
In addition, the following sections of the City’s certified Local Coastal Plan also relate to the 
proposed development: 
 
Resource Management Policy 8.5 of the LUP states, in part, that: 
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The City will encourage the retention of the coastal bluffs in their natural state to 
minimize geologic hazards and as a scenic resource. Construction of structures for 
bluff protection shall only be permitted when an existing principal structure is 
endangered and no other means of protection of that structure is possible… 

 
Public Safety Policy 1.7 of the City of Encinitas’ certified LUP states, in part, that: 

 
The City shall develop and adopt a comprehensive plan, based on the Beach Bluff 
Erosion Technical Report (prepared by Zeiser Kling Consultants Inc., dated January 
24, 1994), to address the coastal bluff recession and shoreline erosion problems in 
the City. . . .In addition, until such a comprehensive plan is approved by the City of 
Encinitas and the Coastal Commission as an amendment to the LCP, the City will not 
permit the construction of seawalls, revetments, breakwaters, cribbing, or similar 
structures for coastal erosion except under circumstances where an existing principal 
structure is imminently threatened and, based on a thorough alternatives analysis, an 
emergency coastal development permit is issued, and all emergency measures 
authorized by the emergency coastal development permit are designed to eliminate or 
mitigate adverse impacts on local shoreline sand supply.  

 
Section 30.34.020(B)(2)(9) of the certified Implementation Plan (IP) includes similar language: 
 

…In addition, until such a comprehensive plan is approved by the City of Encinitas 
and the Coastal Commission as an amendment to the LCP, the City shall not permit 
the construction of seawalls, revetments, breakwaters, cribbing, or similar structures 
for coastal erosion except under circumstances where an existing principle structure 
is imminently threatened and, based on a thorough alternative analysis, an 
emergency permit is issued and emergency measures authorized by the emergency 
coastal development permit are designed to eliminate or mitigate adverse impacts on 
local shoreline sand supply. 

 
In addition, Section 30.34.020(C)(2)(b) states the following: 

 
When a preemptive measure is proposed, the following findings shall be made if the 
authorized agency determines to grant approval: 
 
(1) The proposed measure must be demonstrated in the soils and geotechnical report 
to be substantially effective for the intended purpose of bluff erosion/failure 
protection, within the specific setting of the development site’s coastal bluffs. The 
report must analyze specific site proposed for development. 
 
(2) The proposed measure must be necessary for the protection of a principal 
structure on the blufftop to which there is a demonstrated threat as substantiated by 
the site specific geotechnical report. 
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(3) The proposed measure will not directly or indirectly cause, promote or encourage 
bluff erosion failure, either on site or for an adjacent property, within the site-specific 
setting as demonstrated in the soils and geotechnical report. Protection devices at the 
bluff base shall be designed so that additional bluff erosion will not occur at the ends 
because of the device. 
 
(4) The proposed measure must be demonstrated in the soils and geotechnical report 
to be substantially effective for the intended purpose of bluff erosion/failure 
protection, within the specific setting of the development site’s coastal bluffs. The 
report must analyze specific site proposed for development. 
 

  [ . . .] 
 

In addition, Section 30.34.020 (D)(8) of the City’s certified IP requires the submission of a 
geotechnical report for the project site that includes, among other things:  
 

8. Alternatives to the project design. Project alternatives shall include, but not be 
limited to, no project, relocation/removal of threatened portions of or the entire home 
and beach nourishment. 

 
The certified IP also requires that shoreline armoring be designed to be protective of natural 
scenic qualities of the bluffs and not cause a significant alteration of the bluff face. In particular, 
Section 30.34.020B.8 states:  
 

The design and exterior appearance of buildings and other structures visible from 
public vantage points shall be compatible with the scale and character of the 
surrounding development and protective of the natural scenic qualities of the bluffs. 

 
Section 30.34.020.C.2.b.(4) of the certified IP states: 
 

The proposed measure in design and appearance must be found to be visually 
compatible with the character of the surrounding area; where feasible, to restore and 
enhance visual quality in visually degraded areas; and not cause a significant 
alteration of the natural character of the bluff face. 

 
Erosion 
 
Coastal Act Sections 30235 and 30253 acknowledge that seawalls, revetments, cliff retaining 
walls, groins and other such structural or “hard” methods designed to forestall erosion may also 
alter natural landforms and natural shoreline processes resulting in a variety of negative impacts 
on coastal resources, including adverse effects on sand supply, public access, coastal views, 
natural landforms, and overall shoreline beach dynamics on and off site, including ultimately 
resulting in the loss of beach. Thus, such devices are required to be approved only when 
necessary to protect existing structures or public beaches in danger from erosion, and only when 
designed to eliminate or mitigate adverse impacts on local sand supply.  
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Continual bluff retreat and the formation and collapse of seacaves have been documented in 
northern San Diego County, including the Cities of Solana Beach and Encinitas. Bluffs in this 
area are subject to a variety of erosive forces and conditions (e.g., wave action, reduction in 
beach sand, landslides). The subject site and properties immediately north and south of the 
subject site have experienced significant landslides that have threatened the structures at the top 
of the bluff and resulted in numerous Executive Director approved emergency permits for 
shoreline armoring.  
 
The applicants have submitted a geotechnical report for the subject site relating to the proposed 

development that includes site-specific quantitative slope stability analyses. The slope stability 

analysis measures the likelihood of a landslide at the subject site. The factor of safety is an 

indicator of slope stability and a value of 1.5 is the industry standard value for new development. 

In theory, failure will occur when the factor of safety drops to 1.0, and no slope should have a 

factor of safety less than 1.0. The applicants’ geotechnical report indicates that the bluff top 

residence at the subject site (836/838 Neptune Avenue) would be in immediate danger from bluff 

collapse without the existing shoreline armoring. The geotechnical report by Construction 

Testing & Engineering, Inc., dated May 31, 2011,
1
 states that the Factor of Safety (FOS) of the 

bluff would be well below 1.0 without the existing shoreline armoring. In addition, the bluff top 

residence directly to the north of the subject site (858/860 Neptune Avenue) would be threatened 

without the proposed shoreline armoring on the subject site. A geotechnical report prepared for 

the adjacent property at 858/860 Neptune Avenue by GeoSoils, Inc., dated June 12, 2014, found 

that the Factor of Safety (FOS) of the bluff would also be well below 1.0 without the existing 

shoreline armoring. The Commission’s engineer and the Commission’s geologist have reviewed 

the submitted geotechnical reports, and agree with the conclusion that the subject bluff top 

residence without the existing shoreline armoring is in danger from erosion, as is the adjacent 

existing bluff top residence. 

 

Existing Structures 

 

Coastal Act Sections 30235 and 30253 together evince a broad legislative intent to allow 
shoreline armoring for development that was in existence when the Coastal Act was passed, but 
avoid such shoreline armoring for new development now subject to the Act. In this way, the 
Coastal Act’s broad purpose to protect natural shoreline resources and public access and 
recreation would be implemented to the maximum extent when new, yet-to-be-entitled 
development was being considered, while applicants with shoreline development that was 
already entitled in 1976 would be “grandfathered” and allowed to be protected from shoreline 
hazards if it otherwise met Coastal Act tests, even if this resulted in adverse resource impacts.  
 

The bluff top residence at the site was approved and constructed in 1981. The bluff top residence 
is not an existing structure for purposes of Section 30235 of the Coastal Act because it was 
originally permitted and built after 1976, thereby postdating the enactment of California Coastal 

                                                 
1 The applicants’ geotechnical engineers submitted a letter titled “Confirmation of Previous Geotechnical 
Observations”, dated January 14, 2015, wherein the engineers verified that the conditions at the site had not 
significantly changed from those documented in the May 31, 2011 report. 
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Act of 1976. Thus, the Commission is not required to approve shoreline armoring to protect the 
bluff top residence. Nevertheless, the Executive Director did authorize the construction of 
shoreline armoring at the site in 1996, 2000, and 2001 under emergency permits, with the 
understanding that the shoreline armoring was for the purpose of protecting the bluff top 
residence. In addition, shoreline armoring has been constructed directly upcoast and downcoast 
of the subject site, and as such, represents the established pattern of development to protect 
structures on this stretch of the shoreline. Furthermore, the bluff top residence immediately 
adjacent to the north of the subject structure (858/860 Neptune Avenue) was constructed prior to 
the enactment of the Coastal Act and therefore does qualify as an existing structure for purposes 
of Section 30235. As noted, the armoring proposed by this application is necessary to protect the 
adjacent existing bluff top residence. Thus, given that the Executive Director previously allowed 
the shoreline armoring to be constructed, and the shoreline armoring is needed to protect a pre-
Coastal Act structure, it is consistent with the Coastal Act to allow the minimum amount of 
shoreline armoring, which is also the least environmentally damaging feasible alternative, 
needed to support the current bluff top residences to remain at this time, even though the 
Commission is not required to approve any shoreline armoring to protect the bluff top residence 
on the subject site.  
 
Alternatives 
 
Alternatives to shoreline armoring can include the “no project” alternative; drainage and 
vegetation measures on the bluff top; planned retreat, including abandonment and demolition of 
threatened structures; relocation of the threatened structure; elimination of a portion of proposed 
shoreline armoring; foundation underpinning; or combinations of each.  

 
The “no project” alternative in this case would be to not approve and require the removal of all 
of the existing shoreline armoring at the subject site, including the deadman retaining system, the 
gravel, and the seawall, and restoration of the bluff to a natural unaltered state. Gravel in 
particular is not a form of shoreline armoring typically preferred or approved by the 
Commission, as its effectiveness is not well established and it creates an extremely unnatural 
appearance. However, the Commission engineer and geologist have reviewed the options for 
removal of the existing shoreline armoring from the subject site and have concluded removal of 
the gravel would most likely be infeasible to accomplish, and would place the existing structure 
at risk. In addition, removal of the existing shoreline armoring at the subject site would raise 
issues of worker safety during the construction. Removing either the gravel or the seawall on the 
subject site would destabilize both the subject bluff top structure and the adjacent bluff top 
structures to the north and the south. Thus, removal is not a less environmentally-damaging 
feasible option. 
 
A second alternative involves underpinning of the bluff top residence. However, underpinning 
would not stop the upper or lower bluff from continuing to erode and would result in significant 
adverse visual impacts when the piers are exposed.  
 
A third alternative would be retention of the existing seawall, removal of the gravel on the bluff, 
and installation of a geogrid slope. However, the existing gravel cannot be safely removed 
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without threatening the adjacent bluff top residences and requiring substantial amounts of 
additional shoreline armoring.  
 
Improved drainage and landscaping atop the bluffs is another option that is typically considered. 
Appropriate drainage measures coupled with planting long-rooted native bluff species can help 
to stabilize some bluffs and extend the useful life of setbacks. Thus, Special Condition 1 requires 
that all runoff from impervious surfaces on the bluff be collected and drain towards the street, 
thus drainage over the bluff face will not adversely impact bluff stability. The applicants are also 
proposing to install soil and landscaping on top of the existing gravel on the bluff face, which 
should further improve stability. However, these measures alone will not address the entire 
identified threat to the subject bluff top residence or the adjacent existing bluff top residence. 
  
Relocation is another alternative that must be considered. The location on the subject site where 
a bluff top residence could safely be sited without reliance on any shoreline armoring was not 
provided in the applicants’ geotechnical report. However, the geotechnical report for the adjacent 
property to the north, which shares the same seawall and gravel on the bluff as the subject site, 
found that a bluff top residence would need to be sited approximately 115 ft. landward of the 
bluff edge to be safe for a 75 year period without any shoreline armoring. The subject bluff top 
lot is approximately 115 ft. in depth and thus there is no safe location on the subject site where 
the bluff top residence could be relocated and shoreline armoring would not be required. 
Furthermore, relocating the subject bluff top residence would not eliminate the need for the 
shoreline armoring to protect the adjacent existing structure.  
 
Thus, there do not appear to be feasible less environmentally damaging alternatives that could be 
applied in this case to protect the subject bluff top residence and the adjacent existing structure, 
which are both in danger from erosion.  
 
Duration of Armoring Approval 
 
As described earlier, the subject bluff top residence is not an “existing” structure, as defined by 
the Coastal Act, and thus, given that the proposed armoring is inconsistent with numerous 
Coastal Act policies, as discussed in this report, the Commission is not required by Section 
30235 to approve shoreline armoring for the subject bluff top residence; however, the emergency 
CDPs for the shoreline armoring at the site were originally authorized with the understanding 
that the shoreline armoring was for the purpose of protecting the subject bluff top residence, and 
as discussed above, removal of the existing armoring could damage coastal resources. 
Nevertheless, the proposed shoreline armoring fronting the subject site impedes public access to 
and along the shoreline, destroys beaches and related habitats, and visually impairs coastal areas. 
Thus, it is important to limit the life of the shoreline armoring to that of the structure it is 
required to protect.  
 
Sections 30235 and 30253 require new development on a bluff top lot to be sited and designed so 
that it does not require the construction of new shoreline armoring or reliance on existing 
shoreline armoring. However, when the approval of shoreline armoring is not expressly linked to 
a particular bluff top residence, shoreline armoring can remain long after the structure it was 
required to protect has been removed, and therefore may encourage the construction of new 
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structures in an unsafe location. An example of this can be seen on the site directly adjacent the 
south of the subject site at 828 Neptune Avenue (CDPs A-6-ENC-09-040 and 041/Okun). The 
homeowner on this site was granted approval to fully armor the coastal bluff with a seawall, 
gravel on the mid and upper bluff, and an upper bluff wall to protect a relatively small existing 
pre-Coastal Act structure; and then shortly thereafter applied for and was granted CDPs to 
demolish the existing bluff top residence and to construct two new and much larger bluff top 
residences. In that case, the original authorization of the shoreline armoring was not expressly 
limited to the existing structure that it was approved to protect; thus, removal of the seawall was 
not automatically triggered upon redevelopment of the property. 
 
Therefore, Special Condition 5 limits the duration of the subject CDP approval to when the bluff top 
residence requiring protection is redeveloped (as defined in Special Condition 6), is no longer 
present (i.e. demolished), or no longer requires the shoreline armoring approved under this CDP, 
whichever occurs first. Special Condition 6 defines redevelopment as alterations, including 
additions, exterior or interior renovations, or demolition that results in a 50 percent or greater 
alteration of a major structural component (including exterior walls, foundation, floor and roof 
structures) or a 50 percent increase in floor area, cumulatively over time after approval of this 
CDP. Furthermore, changes to major structural elements are not additive between individual 
elements, while alterations to individual major structural elements are cumulative. Thus, if in the 
future, the applicants proposed to modify 40% of the exterior walls and 30% of the roof 
structure; this would not be considered redevelopment because it relates to two different major 
structural components. However, if the applicants were to come back for a subsequent CDP to 
modify an additional 10% of the exterior walls or an additional 20% of the roof structure, the 
project would be considered redevelopment because it would result in a cumulative alteration to 
50% of a major structural component. Additions are also cumulative over time, such that an 
initial 25% addition would not be considered redevelopment; but a subsequent 25% addition 
would result in a cumulative 50% increase in floor area, and would thus constitute 
redevelopment. To assure that future improvements to the residence do not occur without review 
by the Commission, Special Condition 17 requires that all future modifications including those 
that otherwise may be exempt from the need of a coastal permit must be reviewed and approved 
by the Commission as an amendment to the subject permit or as a new coastal development 
permit.   
 
As described previously, the Commission is not required to approve shoreline armoring to protect 
the bluff top residence on the subject site. The existing shoreline armoring is being approved at 
this time because at the time that the emergency CDPs were authorized, it was with the 
understanding that the structures would protect the subject bluff top residence, and the adjacent 
existing structure relies on it, however, there is no justification for increasing the amount of 
shoreline armoring (with its associated impacts) to protect the bluff top residence in the future or in 
perpetuity. Therefore, Special Condition 3 requires that the applicants waive any rights to 
shoreline armoring that may exist under 30235 of the Coastal Act or under the certified LCP. 
Only the amount and extent of shoreline alteration approved herein is permitted on this site. The 
applicants’ geotechnical report states that the bluff top residence on the subject site, with 
retention of the existing seawall, gravel, and deadman retaining system, is expected to be 
reasonably safe from failure and erosion over its anticipated lifetime without further shoreline 
armoring. 
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The condition also allows the bluff top residence to remain only as long as it is reasonably safe 
from failure and erosion without having to propose any shoreline armoring to protect the bluff 
top residence in the future. Should the bluff top residence not be able to assure stability and 
structural integrity, without construction of new shoreline armoring, including reconstruction of 
the existing shoreline armoring, the applicants must agree to remove the subject structure, in part 
or entirely. Thus, retention of the existing bluff top residence at this time will not result in any 
new or additional shoreline armoring in the future.  
 
The applicants’ geotechnical report states that the design life of the shoreline armoring at the site 
is “…in excess of 75 years…” However, it has been the experience of the Commission that 
seawalls, and in particular seawalls that are exposed to continuous wave action, typically require 
substantial maintenance after approximately 20 years.  Special Condition 4 requires submittal of 
a report evaluating the subject bluff top residence’s safety by June 30, 2022, which is roughly 20 
years after its construction. This reevaluation also coincides with the mitigation timeframe for 
the shoreline armoring on the site, the reevaluation condition imposed by the Commission on the 
adjacent property to the south, and the reevaluation timeframe being recommended for the 
adjacent property to the north. All of have similar geologic conditions and shoreline armoring, 
and to ensure consistency with Coastal Act policies are best evaluated comprehensively.  
 
The site reassessment required under Special Condition 4 shall recognize the hazardous 
condition of this bluff and will consist of an evaluation of the geological conditions on the entire 
property, to determine whether the property can continue to safely support the subject bluff top 
residence. The required site reassessment shall include the following: (1) An analysis of site 
stability based on the best available science and updated standards for beach erosion, wave run-
up, sea level rise, inundation and flood hazards, prepared by a licensed Certified Engineering 
Geologist and/or Geotechnical Engineer or Registered Civil Engineer with expertise in soils; (2) 
An analysis of the condition of the existing shoreline armoring and any impacts it may be having 
on public access and recreation, scenic views, sand supplies, and other coastal resources; and (3) 
An evaluation of the means to remove in whole or in part the subject bluff top residence if and 
when either becomes unsafe for occupancy. If the required study shows that the bluff top 
residence is no longer safely located, the permittees shall submit a permit amendment to 
undertake measures required to remove the bluff top residence or reduce the size of the bluff top 
residence to reduce the hazard potential. By syncing the timing of neighboring permits and 
requiring reevaluation of the stability of the subject site and the adjacent sites, the Commission 
will be able to evaluate the geological conditions as a whole, as well as to consider on a 
comprehensive basis all possible alternatives to reduce impacts to coastal resources that result 
from the proposed and approved shoreline armoring. 
 
Eliminate or Mitigate Sand Supply Impacts 
 
Section 30235 requires that shoreline structures be designed to eliminate or mitigate adverse 

impacts to local shoreline sand supply. As described in the Public Access/Recreation and Sand 

Supply Mitigation findings later in the staff report, the applicants have proposed to pay a sand 

supply mitigation fee for the volume of sand that will be prevented from reaching the public 

beach and littoral cell as a result of the proposed shoreline armoring. The applicants have 
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proposed to pay a sand mitigation fee for an initial 22 year mitigation period for the shoreline 

armoring. Typically, the Commission requires that sand mitigation be paid for a period of 

approximately 20 years from the date of approval, consistent with the Commission’s experience 

that seawalls will need substantial maintenance approximately 20 years after construction. In this 

case, a 22 year mitigation period is being assessed, to be consistent with the 22 year mitigation 

period approved by the Commission for the adjacent seawall to the south of the subject site (828 

Neptune Avenue), which was also constructed pursuant to an emergency permit in 2001, and was 

estimated to have an a 22 year design life without substantial maintenance. Twenty-two years is 

also the mitigation time under consideration for the property immediately to the north of the 

subject site being reviewed concurrently with the subject project (6-14-0559/Sonnie). Because 

the shoreline protection has already existed for 15 years, reassessment of all three of these sites 

and the required mitigation will occur in 6 years. Although this is a relatively short time frame, 

all of the shoreline protection at these three sites was constructed at the same time in response to 

the same geologic event, and are all reaching the time when significant maintenance is expected 

to be required. Standardizing the shoreline armoring mitigation time periods will allow the 

Commission to consider future impacts from the shoreline armoring comprehensively, if any of 

the seawalls are proposed to be retained after needing substantial repairs or even redevelopment. 

 

Special Condition 7 requires that the applicants pay a total sand mitigation fee of $1,090 (Exhibit 

11). The sand mitigation fee is lower than the Commission typically requires because a 

significant quantity of sand already reached the beach during the past landslide event at the 

subject property. The Commission’s sand mitigation fee calculations are based on the amount of 
sand contained in a typical bluff. However, as a result of the landslide, the current bluff profile at 
the subject site is concave, and is atypical of the bluff outside the limits of the slide area. As the 
bluff toe retreats, the full bluff face would be expected to again take on a profile similar to the 
bluffs that are not influenced by the landslide.   
 
Thus, in this particular case, the calculation is for the total sand lost from a non-landslide 
influenced profile  (765 cubic yards of beach quality sand) minus the sand lost from the bowl 
failure (estimated to be 690 cubic yards of sand), resulting in a mitigation sand loss volume of 75 
cubic yards of beach quality sand. The Commission provided a similar “credit” for sand that had 
already reached the beach due to the landslide for the adjacent seawall (Ref: 6-05-030/Okun). 
The sand supply mitigation begins June 30, 2001 - the date that the seawall was substantially 
completed; and ends June 30, 2023. As conditioned, if the Permittees intend to keep the shoreline 
armoring in place beyond the 22 year mitigation period, the Permittees must submit a complete 
application for a CDP or amendment to this CDP no later than 21 years after construction of the 
seawall (i.e., no later than June 30, 2022). The application shall include analysis of feasible 
alternatives to modify the shoreline armoring or the bluff top residence to lessen the shoreline 
armoring’s impacts on coastal resources, and shall propose mitigation for unavoidable coastal 
resource impacts associated with the retention of the shoreline armoring beyond 22 years. The 

sand supply fee serves as mitigation for the sand retention impacts in this case.  

 

Thus, as conditioned, the project protects an existing structure and is designed to mitigate 

adverse impacts on the local shoreline sand supply, consistent with the requirements of Section 

30235. 
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Long-Term Stability, Maintenance, and Risk  
 
Coastal Act Section 30253 requires the project to assure long-term stability and structural 

integrity. Therefore, Special Condition 8 requires annual monitoring of the shoreline armoring 

and requires that monitoring reports be submitted to the Commission every three years following 

Commission approval of this application. More frequent monitoring reports are required 

following a large “El Niño” storm event or a large earthquake. The condition requires the 

evaluation of the condition and performance of the proposed project and overall bluff stability, 

including evaluating necessary maintenance, repair, changes or modifications. Such monitoring 
will ensure that the applicants and the Commission are aware of any damage to or weathering of 
the armoring and other project elements and can determine whether repairs or other actions are 
necessary to maintain the project in its approved state before such repairs or actions are 
undertaken. Special Condition 8 also requires annual surveys of the westernmost property line 
and mean high tide line (MHTL) by a licensed surveyor shall be undertaken in the Spring and 
Fall of each year and included in each monitoring report.  
 
Future monitoring and maintenance activities must be understood in relation to clear as-built 
plans. Therefore, Special Conditions 1, 2, and 12 of this approval require the submittal of revised 
final plans, final landscaping plans, and as-built plans.  
 

The applicants are required to maintain the project in its approved state, subject to the terms and 

conditions identified by the special conditions. Accordingly, this approval is conditioned for the 

applicants to assume all risks for developing at this location (Special Condition 14). The 

applicants’ geotechnical consultant has verified that the proposed structure is built to sufficiently 
withstand storms comparable to the winter storms of 1982-83 that took place in San Diego 
County. Special Condition 10 mandates that no construction byproduct will be allowed onto the 
beach or into the ocean. Special Condition 11 requires that this CDP be kept onsite at all times 
during construction activities and the contact information of a representative shall be posted. 
 

To ensure that future property owners are properly informed regarding the terms and conditions 

of this approval, this approval is also conditioned for a deed restriction to be recorded against the 

applicants’ property (Special Condition 15). This deed restriction will record the conditions of 

this permit as covenants, conditions and restrictions on the use and enjoyment of the property.  

 

Conclusion 

 

The Commission is not required to approve the proposed shoreline armoring to protect the 

subject bluff top residence. Nevertheless, given that construction of the shoreline armoring was 

authorized through an emergency permit with the understanding that it was to protect the bluff 

top residence; the armoring is needed to protect the adjacent existing structure, and there are no 

feasible alternatives that would substantially lessen significant adverse effects on coastal 

resources, the project can be found consistent with Coastal Act Sections 30235 and 30253. 

Special Conditions have been imposed to eliminate or mitigate impacts on shoreline sand supply, 

including a sand supply in-lieu fee to help mitigate for the loss of sand to the littoral cell due to 
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retention in this case. As conditioned, the project can be found consistent with Coastal Act 

Sections 30235 and 30253. 

 
 
C. PUBLIC ACCESS AND RECREATION 
 
Coastal Act Section 30604(c) requires that every coastal development permit issued for any 
development between the nearest public road and the sea “shall include a specific finding that the 
development is in conformity with the public access and public recreation policies of [Coastal 
Act] Chapter 3.” The proposed project is located seaward of the first through public road 
(Neptune Avenue). Coastal Act Sections 30210 through 30214 and 30220 through 30224 
specifically protect public access and recreation. In particular: 
 

30210. In carrying out the requirement of Section 4 of Article X of the California 
Constitution, maximum access, which shall be conspicuously posted, and recreational 
opportunities shall be provided for all the people consistent with public safety needs and 
the need to protect public rights, rights of private property owners, and natural resource 
areas from overuse. 
 
30211. Development shall not interfere with the public's right of access to the sea where 
acquired through use or legislative authorization, including, but not limited to, the use of 
dry sand and rocky coastal beaches to the first line of terrestrial vegetation. 
 
30212. Public access from the nearest public roadway to the shoreline and along the 
coast shall be provided in new development projects 
 
30213. Lower cost visitor and recreational facilities shall be protected, encouraged, and, 
where feasible, provided. Developments providing public recreational opportunities are 
preferred. … 
 
30221. Oceanfront land suitable for recreational use shall be protected for recreational 
use and development unless present and foreseeable future demand for public or 
commercial recreational activities that could be accommodated on the property is 
already adequately provided for in the area. 
 
30223. Upland areas necessary to support coastal recreational uses shall be reserved for 
such uses, where feasible. 
 

Coastal Act Section 30240(b) also protects parks and recreation areas, such as the adjacent beach 
area. Section 30240(b) states: 
 

30240(b). Development in areas adjacent to environmentally sensitive habitat areas and 
parks and recreation areas shall be sited and designed to prevent impacts which would 
significantly degrade those areas, and shall be compatible with the continuance of those 
habitat and recreation areas. 
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These overlapping policies protect maximum public access and recreation to and along coastal 
waters, including lower cost recreational facilities, like public beaches. 
 
Mean High Tide Line 
 
As discussed above, shoreline structures can have a variety of adverse impacts on coastal 
resources, including adverse effects on beaches and sand supply, which ultimately result in the 
loss of public beach area with associated adverse impacts to public recreational access. The 
beaches in the vicinity of the project area are generally accessible during most tides, serving the 
dense residential development in the adjacent neighborhood, as well as visitors. The site is 
located approximately 200 ft. south of the public stairway leading to Beacons Beach, which, 
primarily due to the convenient access and parking, is one of the most popular beach areas in the 
City, and, thus, the beach in front of the subject site is frequented by beach goers. 
 
The applicants assert that the proposed seawall is located on private property and therefore 
should not be subject to a mitigation fee for its adverse impacts to public access and recreation. 
The adjacent property owners at 858/860 Neptune Avenue have submitted a MHTL survey, 
dated July 11, 2014, for Commission review that purports to show that the MHTL is located 
approximately 75 ft. seaward of toe of the seawall (Exhibit 7). At the request of the adjacent 
property owners, the California State Lands Commission (SLC) staff reviewed the MHTL survey 
and found that at the point in time that the survey was done for the site, the seawall on the 
subject site did not intrude onto sovereign lands and that no lease, permit, or authorization was 
required from the State Lands Commission for the portion of the seawall fronting the adjacent 
property (Exhibit 8). However, the SLC staff also acknowledged that the MHTL is ambulatory 
and will continue to fluctuate over time in response to such natural phenomena as wave events, 
seasonal fluctuations, sediment supply, El Niño and La Niña condition, Pacific Decadal 
Oscillation, and long term sea level rise or fall. 
 
The beach fronting the northern portion of the adjacent property differs from the beach fronting 
the applicants’ property in that the landslide caused some of the bedrock material to rotate up at 
the base of the adjacent bluff. As a result, the MHTL intersects this wedge of material. The slide 
did not cause the same changes to the bedrock material at the subject site, and the MHTL can 
intersect the seawall during times when sand is absent from the beach. Commission staff has 
evaluated the July 11, 2014 MHTL survey and concluded that the survey does not reflect the 
typical or historic conditions of the beach. In addition to the persisting influence of the landslide, 
the MHTL survey was conducted in the summer when beach sand is at its highest levels. During 
the summer months, gentler waves typically bring sand landward, building up a significantly 
wider dry-sand beach. During late fall and winter, beaches tend to become narrower as more 
high energy waves carry sand away from the beach and deposit it in offshore bars.  
 
In addition, the beaches in Encinitas and directly north in Carlsbad have been subject to 
significant beach replenishment projects over the past 22 years. In 1994, as part of the Batiquitos 
Lagoon restoration, approximately 2.5 million cubic yards (cu. yds.) of sand was placed at Ponto 
State Beach in Carlsbad (approximately four miles north of the subject site) (Ref: 6-90-
219/Batiquitos Lagoon). Furthermore, in 2001, 141,000 cu. yds. of sand was placed on the beach 
approximately 800 ft. north of the subject site through the SANDAG Regional Beach Sand 
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Project 1, and in 2012, 117,000 cu. yds. of sand was placed on the beach in the same location 
through the SANDAG Regional Beach Sand Project 2. Littoral transport in this area of the coast 
travels north to south and thus these large replenishment projects and many other smaller 
replenishment projects have significantly increased the volume of sand at the subject site. The 
MHTL is generally an ambulatory line, except where there has been fill or artificial accretion. In 
areas where there has been fill or artificial accretion, which is most likely the case for the subject 
site, the MHTL is generally defined as the location of the MHTL just prior to the fill or artificial 
influence. A MHTL survey for the subject site prior to the large aforementioned replenishment 
projects is not available. 
 
A survey of the MHTL shows where the elevation of Mean High Tide, often also called Mean 
High Water), intersects the beach. In that regard, the MHTL is typical of any topographic 
contour line in that it shows a surface elevation. It differs from other typical contour lines in that 
(1) the MHT elevation is based on the average of all high water heights observed over a 19-year 
National Tidal Datum Epoch and (2) the beach surface regularly rises and lowers with changes in 
the beach sand. The primary tidal station closest to Encinitas with a long-term record is at La 
Jolla and the La Jolla Tidal Benchmarks, for the current tidal epoch (1983 – 2001) the Mean 
High Tide Elevation as 1.87 feet Mean Sea Level.2  
 
As shown on the as-built plans for the subject seawall, the intersection of the seawall and 
bedrock is located at approximately 1.0 ft. MSL, which is below the MHTL elevation of 1.87 ft. 
MSL (Exhibit 9). Had the various beach replenishment projects in the vicinity of the subject site 
not occurred and had the survey been conducted at the end of the winter storm season, it is likely 
that there would be little to no sand on this beach and the MHTL would be located at the toe of 
the bluff at the subject site.  
 
Furthermore, over the past 20 years, the Commission has found that the MHTL is located at the 
toe of the coastal bluff for nearly every shoreline armoring structure application in the City of 
Encinitas approved since certification of the LCP (Ref: 6-95-066/Han; 6-98-039/Cantor & 
Denver; 6-99-009/Ash & Bourgault; 6-99-011/Mahoney & Baskin; 6-99-041/Bradley; 6-03-
048/Gault & Sorich; 6-05-030/Okun; 6-07-133/Li; and 6-12-041/Lampl). The only exception 
was in the Commission’s approval of 6-88-464-A2/Frick & Lynch. In that case, the seawall was 
constructed on a natural beach platform and determination of the MHTL was not necessary. 
 
As seen in Exhibit 6, a photograph taken on December 29, 2015, during high tides and wave 
events, the tide clearly and regularly reaches the portion of the seawall that is not fronted by 
landslide deposits, and therefore limits beach access. Furthermore, the geotechnical report for the 
proposed development, by Construction Testing & Engineering, Inc., acknowledges that the 
bluff at the site is subject to continuous attack by wave action. Without the proposed seawall, the 
wave action would naturally erode the bluff landward, which would result in additional beach 
area for public use. As sea levels continue to rise, natural erosion of unarmored bluffs will only 
increase. 
 
                                                 
2 The As-Built plans for the subject seawall use Mean Sea Level as the datum, so all other elevations will use MSL 
as a reference datum for comparison.  
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In any case, as stated previously, the Commission’s 1981 approval of the bluff top structure at 
the subject site required that the applicants record an Offer to Dedicate (OTD) a lateral access 
easement to cover the portion of the lot seaward of the toe of the bluff “…for pass and repass and 
passive recreation…” (Exhibit 10). The proposed seawall was constructed at the toe of the bluff, 
within the OTD, and is now encroaching on beach area that would otherwise be available for 
public use subject to the recorded OTD. In addition, the seawall is preventing the toe of the bluff 
from eroding landward and creating additional beach area for public use that would also be 
subject to the OTD. 
 
The proposed after-the-fact seawall will have direct and long-term impacts on public access and 
public recreation. The seawall has resulted in the degradation of public access to and along the 
beach, and may ultimately eliminate public beach access fronting the site as sea level continues 
to rise and the bluff is no longer able to retreat landward. Therefore, since the seawall is required 
to protect the existing adjacent bluff top structure and was approved by the previously authorized 
emergency CDP, the adverse impacts to public access and recreation cannot be avoided or 
further minimized, and the impacts must be mitigated.  
 
Sandy Beach and Public Access Impacts 
 
The Commission recognizes that in addition to the more qualitative social benefits of beaches 
(recreational, aesthetic, habitat values, etc.); beaches provide significant direct and indirect 
revenues to local economies, the state, and the nation. The ocean and the coastline of California 
contribute greatly to the California economy through activities such as tourism, fishing, 
recreation, and other commercial activities. There is also value in just spending a day at the 
beach and having wildlife and clean water at that beach, the aesthetics of an ocean view, and 
being able to walk along a stretch of beach. Over the past few decades, economists have 
developed tools and methods to value many of these “market” and “non-market” environmental 
resources, to quantify their values, and to include these values in cost-benefit equations. The 
results of a number of studies to quantify the economic value of beaches to the state have been 
published in recent years.3 These benefits are lost when shoreline armoring takes up beach area 
impacting public access and recreation. Thus, mitigation is necessary to offset impacts and in 
order for the development to be found consistent with the public access and recreation policies of 
the Coastal Act.  
 
The most appropriate mitigation for the subject development would be the creation of additional 
public beach area in close proximity to the impacted beach area. However, there is no private 
beach area available for purchase, so that direct form of mitigation is unavailable. If a private 
beach area of comparable size were available for purchase, the Commission might use that value 
as a way of approximating the appropriate mitigation fee based on the purchase value of the 
beach area. In the absence of such private beach area, the market value of nearby private 

                                                 
3  Heberger, M., Cooley, H., Herrera, P., Gleick, P. H., & Moore, E. 2009. The Impacts of Sea-level rise on the 
California Coast. (C. C. C. Center, Ed.). Pacific Institute. King, P. G., A. R. McGregor, and J. D. Whittet. "The 
economic costs of sea-level rise to California beach communities." San Francisco State University (2011): 63-64. 
Pendleton, L., & Kildow, J. 2006. The Non-market Value of Beach Recreation in California. Shore & Beach, 74(2), 
34–37. Pendleton, L., P, King., Mohn, C., Webster, D.G., Vaughn, R., & Adams, A. 2011. Estimating the potential 
economic impacts of climate change on Southern California beaches. Climatic Change, 109(S1), 277-298. 
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beachfront property that would provide public access and recreational beach land in time from 
constant erosive impacts from wave and weather forces can be used to approximate an 
appropriate mitigation.  
 
The first assessment is to determine the amount of beach area that will be lost as a result of the 
proposed seawall over a set period of time. In this case, the public access and recreation 
mitigation fee has been calculated for an initial 22 year period, the same time period before the 
shoreline protective devices will be reevaluated, and the same period used to calculate the sand 
mitigation fee, discussed in detail above.  
 
The expected near term erosion rate for the bluffs at the subject site, without shoreline armoring, 
is expected to be 0.27 ft./yr. The area of beach that would have otherwise been created between 
2001 and 2023, if the existing seawall did not block natural erosion is 297 sq. ft. (50 ft. long 
seawall x 0.27 ft./yr. x 22 years). The physical encroachment of the proposed seawall is 150 sq. 
ft. (50 ft. long x 3 feet wide). Thus, the total sq. ft. area of beach that would otherwise have been 
available for public use if not for the seawall for a 22 year period is 447 sq. ft. (150 sq. ft. + 297 
sq. ft.). 
 
Commission staff reviewed relatively recent sales of coastal properties throughout the Encinitas 
area to get an estimate of the actual value of oceanfront bluff top parcels to determine 
comparable mitigation for the loss of shoreline area from the proposed development. This 
method of analysis seeks to determine the market value of the beach area lost using a sales 
comparison approach method. Staff’s review was conducted by looking at the sales of 
unimproved bluff top property in this area between 2011 and present. Given that a majority of 
the Encinitas coastal parcels have been developed for some time, there is not a large pool of 
sample parcels that have been sold in the past five years that could be used as comparable 
properties to calculate the appropriate mitigation value for the project’s impacts. This evaluation 
focused on three properties within the City of Encinitas for which sales information was 
available in the period between 2011 and present. The properties used in this analysis are all 
undeveloped bluff top oceanfront parcels. Thus, this method of analysis was previously used by 
the Commission in its 2013 approval of repair and maintenance to an existing unpermitted 
seawall at 660-678 Neptune Avenue in Encinitas (6-12-041/Lampl), in which the Commission 
required a public access and mitigation fee of $122,716 for the initial 20 years of impacts. 
 
Commission staff evaluated the land value and acreage for the three unimproved properties 
that had been sold between 2011 and present in order to find an average value. The range of 
values per square foot starts at the top end for the properties at 708 and 713 4th Street, Encinitas, 
which are two adjacent 6,041 sq. ft. lots, which sold in May 2014 for $2,400,000 each.4 Based on 
this sales price, the estimated value would be $397 per square foot ($2,400,000/6,041 sq. ft.). A 
third property at 132 Neptune Ave, Encinitas, which is a 6,970 square foot lot, sold in September 
2012 for $1,700,000.5 Based on this sales price, the estimated value would be $244 per square 

                                                 
 
4 https://www.redfin.com/CA/Encinitas/712-4th-St-92024/home/12160749 
 
5 San Diego County Recorder’s Office- Document #2012-0535656, recorded on September 6, 2012; 
http://www.zillow.com/homedetails/132-Neptune-Ave-Encinitas-CA-92024/99495288_zpid/.  



6-10-018 (Brown) 

36 

foot ($1,700,000/6,970 sq. ft.). Thus, the average price per square foot of three bluff top 
properties sold over the past five years in Encinitas is $346 per square foot (($397 + $397 
+$244)/3= $346 sq. ft.). 
 
These properties, taken together, serve to represent an approximate estimate of how much value 
the market places on these properties that could also potentially become shorefront recreational 
land. Furthermore, staff has researched the oceanfront properties in Encinitas from aerial images 
and found that very few of the hundred or so oceanfront parcels in Encinitas are vacant 
unimproved lots, which likely means those lots are in high demand when they are listed for sale, 
making the purchase of such a lot for mitigation a very expensive venture. Thus, the value of 
$346 per square foot for an oceanfront lot in Encinitas is likely a conservative estimate of the 
market value of a vacant unimproved oceanfront lot in Encinitas.  
 
Taking the beach area impacted by the proposed project (447 square feet) and multiplying it by 
the required mitigation fee results in a public access and recreation mitigation fee of $154,662 
($346 x 447 sq. ft.). Thus, Special Condition 7 requires a $154,662 mitigation payment in lieu of 
providing actual square footage of beach, in order to mitigate for impacts to public access and 
recreational opportunities resulting from the shoreline armoring. The applicants are required to 
deposit the mitigation fee into an interest-bearing account to be established and managed by 
SANDAG, or another appropriate entity. The funds in the public access and recreation account 
may only be used for public beach recreational access acquisitions and/or improvements at 
beaches within Encinitas’ city limits (including potentially acquiring beachfront property, 
providing bluff top access trails both up and downcoast of the site, public access improvements, 
etc.) or, at a minimum, within the San Diego County coastal zone. The 22 year public access and 
recreation mitigation begins June 30, 2001 - the date that the seawall was substantially 
completed; and ends June 30, 2023. As conditioned, if the Permittee intends to keep the shoreline 
armoring in place beyond the 22 year mitigation period, the Permittee must submit a complete 
application for a CDP or amendment to this CDP no later than 21 years after construction of the 
seawall (i.e., no later than June 30, 2022) to evaluate continued impacts and the need for 
additional mitigation. The application shall include analysis of feasible alternatives to modify the 
shoreline armoring or the bluff top residence to lessen the shoreline armoring’s impacts on 
coastal resources, and shall propose mitigation for unavoidable coastal resource impacts 
associated with the retention of the shoreline armoring beyond 22 years. 
 
As noted, the applicants have expressed objections to the application of a public access and 
recreation fee for the subject site. The Commission took a different approach to mitigation of the 
shoreline protection for the property adjacent to the south and did not require a separate public 
access and recreation fee (6-05-030/Okun). With that project, the Commission used the original 
version of the Commission’s long-established mitigation fee, which evaluated sand within the 
bluff, sand located directly below the seawall, and sand that would otherwise have reached the 
beach through passive erosion were it not for the existence of the shoreline armoring; while 
acknowledging that recreational impacts were not fully captured by that approach. However, in 
the last decade, the Commission has attempted to address those impacts through the use of a 
recreational mitigation fee, which is now applied regularly to shoreline protection projects.  
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The Commission has required a public access and recreation mitigation fee for two of the three 
most recent seawalls approvals in Encinitas.  
 
In January 2010, the Commission approved replacement of an existing unpermitted seawall with 
a new 57 ft. long seawall fronting a duplex in Encinitas. The Commission required the applicant 
to make a payment based on a current per sq. ft. real estate appraisal of the blufftop lot (without 
improvements) multiplied by the area of lost public beach. The property owner made a payment 
of $136,606 to mitigate public access and recreation impacts of the seawall for a 20 year period 
(Ref. CDP 6-07-133/Li). 
 
In August 2011, the Commission approved replacement of an existing seawall with a new 100 ft. 
long seawall fronting two duplexes in Encinitas. The Commission did not require that the 
applicants mitigate for public access and recreation because the seawall was constructed 
approximately eight ft. landward of the seawall that had previously existed, and the new seawall 
was sited on a beach platform located inland of the MHTL. However, in order to re-assess 
potential impacts after 20 years, the Commission conditioned the permit to require the applicant 
to submit an amendment application to the Commission 19 years after the seawall construction to 
re-evaluate the need for mitigation that will address direct impacts to public access and 
recreational use associated with the presence of the seawall (Ref. CDP 6-88-464/Frick/Lynch). 
 
Most recently, in March 2013, the Commission approved repairs and maintenance to an existing 
unpermitted 67 ft. long seawall fronting a duplex in Encinitas. This approval used the same 
valuation method as recommended for the subject application. The Commission based the 
mitigation fee on the average sq. ft. value of undeveloped Encinitas bluff top lots which had 
recently sold. The property owner made a payment of $122,716 to mitigate public access and 
recreation impacts of the seawall for a 20 year period (Ref. 6-12-041/Lampl). 
 
Therefore, consistent with past Commission precedence, in order to address the project’s impacts 
on sand supply and public access and recreation, the subject project includes a sand mitigation 
fee to address the area occupied by the seawall, and a public access and recreation mitigation fee 
based on the value of the land area that will be lost over the estimated life span of the of seawall. 
As conditioned, these mitigation fees cover a 22-year time period, and this time frame ensures 
that the public access context, including any potential changes and uncertainties associated with 
it over time, can be appropriately reassessed at that time. The entire site, including the seawall, 
the bluff, and the bluff top structure, will be comprehensively reevaluated at that time, along with 
the adjacent properties similarly affected by the landslide. 
 
This stretch of beach has historically been used by the public for access and recreation purposes. 
Special Condition 13 acknowledges that the issuance of this permit does not waive the public 
rights that may exist on the property. The seawall may be located on tidelands, and as such, 
Special Condition 16 requires the applicants to obtain any necessary permits or permission from 
the State Lands Commission to perform the work. 
 
In addition, the use of the beach or public parking areas for staging of construction materials and 
equipment can also adversely impact the public's ability to gain access to the beach. As noted, 
while the seawall currently exists, maintenance and improvement to the appearance of the wall is 
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proposed. As such, Special Condition 9 has been proposed to require that a staging area plan be 
submitted that indicates the beach will not be used for storage of materials and equipment and that 
construction be prohibited on the sandy beach on weekends and holidays during the summer 
months of Memorial Day weekend to Labor Day of any year.  
 
In summary, the existing unpermitted seawall, which has been in place for approximately 15 years, 
currently occupies public beach area resulting in impacts to public access. Adverse impacts of the 
seawall on public access and recreation will be mitigated by Special Condition 7, which requires 
the applicants to pay an in-lieu mitigation fee for public access and recreation impacts. With 
Special Conditions that require mitigation for the adverse impacts to public access and recreation, 
impacts to the public will be minimized to the greatest extent feasible. Thus, as conditioned, the 
Commission finds the proposed shoreline armoring structures consistent with the public access and 
recreation policies of the Coastal Act. 
 
 
D. VISUAL RESOURCES/ALTERATION OF NATURAL LANDFORMS 
 
Section 30240 (b) of the Coastal Act is applicable and states: 
 

(b) Development in areas adjacent to environmentally sensitive habitat areas and 
parks and recreation areas shall be sited and designed to prevent impacts which 
would significantly degrade those areas, and shall be compatible with the 
continuance of those habitat and recreation areas. 

 
In addition, Section 30251 of the Coastal Act states, in part: 
 

 
The scenic and visual qualities of coastal areas shall be considered and protected as 
a resource of public importance. Permitted development shall be sited and designed 
to protect views to and along the ocean and scenic coastal areas, to minimize the 
alteration of natural land forms, to be visually compatible with the character of 
surrounding areas, and, where feasible, to restore and enhance visual quality in 
visually degraded areas.  

 
The following Local Coastal Program policies relate to the proposed development:  
 
Resource Management (RM) Policy 8.5 of the certified Encinitas LUP states, in part: 
 

The City will encourage the retention of the coastal bluffs in their natural state to 
minimize the geologic hazard and as a scenic resource… 

 
In addition RM Policy 8.7 states that: 

 
The City will establish, as primary objectives, the preservation of natural beaches 
and visual quality as guides to the establishment of shoreline structures. All fishing 
piers, new boat launch ramps, and shoreline structures along the seaward shoreline 
of Encinitas will be discouraged.  
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The certified IP also requires that shoreline armoring be designed to be protective of natural 
scenic qualities of the bluffs and not cause a significant alteration of the bluff face. In particular, 
Section 30.34.020(B)(8) states:  
 

The design and exterior appearance of buildings and other structures visible from 
public vantage points shall be compatible with the scale and character of the 
surrounding development and protective of the natural scenic qualities of the bluffs. 

 
Finally, Section 30.34.020.C.2.b.(4) states: 
 

The proposed measure in design and appearance must be found to be visually 
compatible with the character of the surrounding area; where feasible, to restore and 
enhance visual quality in visually degraded areas; and not cause a significant 
alteration of the natural character of the bluff face. 

 
The proposed shoreline armoring will occur on a coastal bluff and beach at the base of an 
approximately 85 foot-high coastal bluff fronting a bluff top residence. Neither the existing 
unpermitted seawall, nor the gravel on the mid-bluff has been designed in a manner that 
minimizes its visual impact to the beach going public. The applicants propose to color and 
texture the seawall, such that upon completion, the appearance will closely mimic the natural 
surface of the lower bluff face. The visual treatment proposed is similar to the visual treatment 
approved by the Commission in recent years for shoreline devices along the Encinitas shoreline. 
(ref. CDP 6-05-030/Okun – Directly adjacent to the south). Special Condition 1 has been 
attached which requires the applicants to submit final plans that include specific information on 
how this seawall will be colored and treated to help reduce its contrast with the natural bluff.  
 
The applicants are also proposing to remove any existing invasive vegetation from the bluff face 
and to place soil on top of the existing gravel and to install hydroseeding and container plant 
landscaping on the bluff face. Special Condition 2 requires that the landscaping plans only 
include native, non-invasive, drought tolerant plant species, that any irrigation on the bluff face 
be capped within 36 months of planting, and that five years from the date of Commission action 
that the applicants provide a monitoring report certifying that the bluff landscaping has 
successfully covered the entirety of the gravel on the bluff face. If the landscape monitoring 
report indicates the landscaping has failed to successfully cover the entirety of the gravel on the 
bluff face, the permittees shall submit a revised or supplemental landscape plan for the review 
and written approval of the Executive Director.  The revised landscaping plan must be prepared 
by a licensed Landscape Architect or Resource Specialist and shall specify measures to 
remediate those portions of the original plan that have failed or are not in conformance with the 
original approved plan. 
 
To address other potential adverse visual impacts, Special Condition 8 has been attached which 
requires the applicants to monitor and maintain the shoreline armoring in its existing state. In this 
way, the Commission can be assured that the proposed structure will be maintained so as to 
effectively mitigate its visual prominence.  
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Therefore, as conditioned, the Commission finds that potential visual impacts associated with the 
existing shoreline structures have been reduced to the maximum extent feasible and the proposed 
development will include measures to prevent impacts that would significantly degrade the 
adjacent park and recreation area (beach area). Thus, with the proposed conditions, the project is 
consistent with Sections 30240(b) and 30251 of the Coastal Act.  
 
 
E. UNPERMITTED DEVELOPMENT 
 
Unpermitted development has occurred at the project site subject to this coastal development 
permit application. The unpermitted development includes the placement of gravel on the bluff 
face, construction of an unpermitted rear yard deck overhanging the bluff edge, and development 
that was temporarily authorized on the beach, bluff face and bluff top pursuant to emergency 
coastal development permits but that currently lacks Coastal Act authorization, including a 
seawall, rip rap boulders, and a deadman retaining system. This development, which is not 
exempt, was conducted in the Coastal Zone without a valid coastal development permit, and 
therefore constitutes a violation of the Coastal Act. On September 9, 2009, the Commission 
found, through its approval of Consent Cease and Desist Order No. CCC-09-CD-05 (“Consent 
Order”), that all of this development described above, was conducted in the Coastal Zone 
without a valid coastal development permit, and in violation of the Coastal Act.  In the years 
since the Consent Order was approved, Commission Enforcement staff has expended a 
significant amount of time attempting to obtain compliance with the Consent Order, including 
submission of a complete CDP application, yet, only in October 2015, over 5 1/2 years after the 
deadline to submit the CDP application set in the Consent Order, did the applicant submit a 
complete application.  During this time, all of the unpermitted development has remained on the 
property and continues to impact coastal resources. 
 
The applicants are proposing after-the-fact approval of some of the items of unpermitted 
development noted above and described in more detail in the project description. The remaining 
development, such as the rip rap and portions of the bluff top deck, will be removed pursuant to 
and as authorized by the Consent Order. Special Condition 18 has been included to reinforce the 
requirement of the consent order that the applicants remove the entirety of the unpermitted rip 
rap on the public beach and the portions of the unpermitted bluff top deck within 5 feet of the 
bluff edge. In addition, as required by the Consent Order, any development that is denied by the 
Commission in the subject CDP application is required to be removed from the site, pursuant to a 
removal plan submitted by the applicant and approved by the Executive Director.  
 
In addition to the development that the applicants are applying for in this CDP, the applicants 
also have not complied with the requirements of the Consent Order. The Consent Order requires 
that the applicants provide the Executive Director within 60 days of issuance of the Consent 
Order, or by November 8, 2009, with a plan to remove the existing rip rap on the beach and the 
portions of the bluff top deck within 5 feet of the bluff edge; and that the development be 
removed within 15 days of approval of the removal plan. Instead, the applicants provided the 
Executive Director with an incomplete removal plan. Commission enforcement staff has done 
extensive work over the years to compel the applicants to submit the information necessary to 
approve the removal plan, and the other plans required pursuant to the Consent Order – however 



  6-10-018 (Brown) 

41 

the applicants have not yet submitted the information required to approve those plans. As 
recently as January 2016, the applicants told Commission staff that they will not remove the rip 
rap or portion of deck until a regular CDP is issued for the entirety of work proposed on the 
property. This is in direct violation of the clear requirements of the Consent Order.  
 
Unpermitted Development has also occurred through elimination of a public parking space by 
eliminating a portion of the curb along the landward side of the residence.  This occurred in 
violation of the plans which were approved for CDP F9555, which authorized the construction of 
the residence on the site. The applicant is not proposing to include resolution of the curb cut in 
this application and, thus, violations remain on the subject property that will not be resolved or 
addressed by the Commission’s action on this application. The Commission’s enforcement 
division will consider options to address said violations as a separate matter. 
 
Although the development has taken place prior to submittal of this application, consideration of 
this application by the Commission has been based solely upon the Chapter 3 policies of the 
Coastal Act. 
 
After the Fact Permit Fee 
 
The applicants have indicated that they disagree with the permit fee assessed for the subject 
project. 
 
Section 30620 of the Coastal Act states, in relevant part: 
 

The Commission may require a reasonable filing fee and the reimbursement of 
expenses for the processing by the Commission of any application for a coastal 
development permit… 

 
Section 13055 of the California Code of Regulations sets the filing fees for coastal development 
permit applications, and states in relevant part: 
 
 (a)(5)(B)(1) Fees based upon development cost shall be as follows: 

  $100,001 to $500,000:   $6,0006 
 
(d) Fees for an after-the-fact (ATF) permit application shall be five times the 
amount specified in section (a) unless such added increase is reduced by the 
Executive Director when it is determined that either: 
 

(1) the ATF permit application can be processed by staff without 
significant additional review time (as compared to the time required for 
the processing of a regular permit,) or 

 

                                                 
6 Fee is based on the fee schedule in 2010. An application for the same development submitted today would have a 
fee of $6,648. 
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(2) the owner did not undertake the development for which the owner is 
seeking the ATF permit, but in no case shall such reduced fees be less than 
double the amount specified in section (a) above. For applications that 
include both ATF development and development that has not yet occurred, 
the ATF fee shall apply only to the ATF development. In addition, payment 
of an ATF fee shall not relieve any persons from fully complying with the 
requirements of Division 20 of the Public Resources Code or of any permit 
granted thereunder or from any penalties imposed pursuant to Chapter 9 
of Division 20 of the Public Resources Code. 

 
The application includes an estimated cost of development of between $100,001 to $500,000. 
Based on the Filing Fee Schedule for the 2009/2010 fiscal year (Section 13055, subsection 
(a)(5)(B)(1) of Title 14 of the California Code of Regulations), the fee for development cost of 
$100,001 to $500,000 was $6,000. The applicants submitted a fee of $6,000 with their coastal 
development permit application on March 1, 2010. At the time that the applicants submitted the 
application, they were told by staff that staff would follow-up with a letter detailing the required 
ATF fee. The applicants were notified via a non-filing letter, dated March 30, 2010, that the 
required permit fee was, in fact, $30,000 and that an additional $24,000 was necessary to fulfill 
the ATF fee requirement. Thus, the applicants were aware of the requirement to pay an ATF fee 
from the time that the application was originally submitted in 2010. 
 
Subsection (d) of regulations Section 13055 indicates that the fee for an after-the-fact permit 
application shall be five times the amount specified in section (a) unless such added increase is 
reduced by the Executive Director, when it is determined that either: the permit application can 
be processed by staff without significant additional review time or the owners did not undertake 
the development for which the owners are seeking the after-the-fact permit.  
 
In this case, the owners did undertake the development for which they are seeking the after-the-
fact permit. An additional fee is assessed for after-the-fact applications because they typically 
require significantly more staff time than similar applications that do not include after-the-fact 
development. In reviewing this application, due to the prior development undertaken without 
Coastal Act analysis or approval, staff had to spend an extensive, additional amount of time 
meeting with the applicants and the City, well beyond what would have been necessary if the 
development had not already occurred, in addition to spending additional time researching the 
long history of past unpermitted development on the site. Due to the fact that a large quantity of 
gravel was placed on the bluff face without a CDP, Commission staff has had to undertake the 
additional work analyzing alternatives involved with removal or retention of the gravel that 
would not have been otherwise required had the unpermitted development not occurred.  
Furthermore, conditions at the subject site have changed as a result of the substantial time period 
between issuance of the Emergency CDPs and now, over 19 years, a time period in which the 
applicants were given multiple opportunities to address this matter, but such actions were not 
taken, even after the issuance of the Consent Order. These changed conditions require additional 
analysis by Commission staff that would not have been required if permits had been obtained 
within the timeframes required by conditions of the Emergency CDPs and as required by the 
Consent Order and the Coastal Act itself. In this case, the Executive Director did not reduce the 
fee because staff has spent such a significant amount of additional time meeting with the 
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applicants, and the City, on multiple occasions over the past five years, as well as researching the 
previous 20 year history of unpermitted development on the site. Therefore, the required 
application fee is five times that required for the development, or $30,000.  
 
The applicants have paid the entire permit fee of $30,000 under protest and have requested that 
the Commission reduce the permit fee to a total of $10,000 and to refund the remaining $20,000. 
The applicants have made the following arguments as to why the fee should be reduced from 
$30,000 to $10,000. The applicants’ assertions are unrelated to the criteria for determining the 
amount of an after the fact permit fee, and thus, no material argument has been made to reduce 
the amount of the fee, but for informational purposes, staff is providing the following responses 
to the applicants’ assertions. 
 
First, the applicants contend that they believe the Consent Order resolved all the violations on the 
property and therefore they should not be “penalized.” The Consent Order required the 
applicants to, among other things, not conduct any further unpermitted development, remove the 
rock revetment from the beach and portions of the deck that were within five ft. of the bluff edge, 
submit a CDP application to request retention of certain items of unpermitted development, and 
pay a monetary settlement of $45,000 to resolve their civil liabilities for undertaking the 
unpermitted development in violation of the Coastal Act. The monetary settlement agreed to by 
the applicants and required pursuant to the Consent Order is completely separate from the filing 
fee for a CDP application. In fact, Section 13055(d)(2) of the Commission’s regulations 
specifically states that payment of the after-the-fact permit fee is separate and distinct from 
payment to resolve civil liabilities pursuant to Chapter 9 of the Coastal Act: “payment of an ATF 
fee shall not relieve any persons from… any penalties imposed pursuant to Chapter 9 of Division 
20 of the Public Resources Code.” In addition, the Consent Order required the applicants to 
submit “all materials that are required to complete a Coastal Development Permit (“CDP”) 
application.” Those materials include the payment of the application filing fee. The applicants 
agreed to resolve the unpermitted development that occurred on the site through the Consent 
Order. By signing the Consent Order, the applicants acknowledged that they had reviewed and 
agreed with all of the terms of the Consent Order.  
 
Furthermore, by entering into a consensual resolution, the applicants also avoided the issuance of 
unilateral orders against them, the potential for substantially greater penalties under Chapter 9 of 
the Coastal Act, and the substantial costs that could have occurred due to potential litigation. The 
Consent Order also requires, in Section 2.3.1.1, the submission of a complete CDP application. 
Although the deadline for the submittal of the completed CDP application was within 120 days 
of issuance of the Consent Order, or by January 7, 2010, submittal of a completed CDP 
application did not occur until October 27, 2015. The delay in “completing” the application was 
due to the applicants’ repeated failures to submit the requested information that would allow staff 
to adequately analyze the proposed project.  
 
Second, the applicants contend they should only be required to pay a total permit fee of $10,000 
due to a November 2010 letter by Commission enforcement staff. In a non-filing letter dated 
3/30/2010, Commission staff stated that the required permit fee was $30,000. In November 2010, 
months afterwards, the required permit fee, and other materials, had not yet been submitted, and 
Commission enforcement staff sent a letter dated 11/19/2010 which asked the applicants to 
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comply with the Consent Order. The letter stated that: 1) the required CDP application fee was 5 
times the regular application fee, 2) a CDP application fee of two times7 might be appropriate to 
process the application if the application could be processed without additional staff time, 3) a 
payment of additional permit fees was requested by November 30, 2010, and 4) the final permit 
fee would be determined when all materials necessary for a complete application had been 
submitted (Exhibit 12). However, no additional permit fee was submitted by the November 30, 
2010 date. This letter was sent more than five years ago, to request the applicants to comply with 
the requirements of the Consent Order. In the five years since this letter was sent, Commission 
staff have spent an intensive and lengthy amounts of time in making repeated requests, through 
15 letters (Exhibit 12) and at least 48 phone calls with Commission enforcement staff, 
Commission permit staff has also expended a significant amount of time, requesting through 
seven non-filing letters (Exhibit 13) and numerous phone calls and emails, to submit the 
materials necessary to comply with the Consent Order and to submit a complete CDP 
application.  
 
However, the applicants did not submit the information and the filing fee required to complete 
the CDP application, as repeatedly requested, until the filing fee and requested information was 
finally submitted in October, 2015, again, over 5 1/2 years after the deadline to do so. Therefore, 
it is not appropriate to reduce the application fee since significant extra staff time has been spent 
in the review of the after the fact permit application.  
 
Commission staff has been making consistent good faith attempts over the last several years to 
work with the applicants to submit the materials necessary to process this application. However, 
as described above, the applicants’ past Coastal Act violations and the applicants’ unwillingness 
to promptly provide information needed to review this application given the presence of the 
“after the fact” development has resulted in the need for significantly more staff time to process 
this application. Therefore, the five times permit fee is appropriate and consistent with Section 
13055 of the California Code of Regulations. 
 
 
F. LOCAL COASTAL PLANNING 
 
The subject site is located on the public beach and on a coastal bluff within the City of Encinitas.  
In November of 1994, the Commission approved, with suggested modifications, the City of 
Encinitas Local Coastal Program (LCP).  Subsequently, on May 15, 1995, coastal development 
permit authority was transferred to the City.  Although the site is within the jurisdiction of the 
original jurisdiction of the Coastal Commission and the City of Encinitas, the applicants and the 
City requested that the Commission issue a consolidated CDP.  As such, the standard of review 
is Chapter 3 policies of the Coastal Act, with the City's LCP used as guidance.   
 
As shoreline erosion along the coast rarely affects just one individual property, it is imperative 
that a region-wide solution to the shoreline erosion problem be addressed and solutions 
developed to protect the beaches.  Combined with the decrease of sand supply from coastal rivers 
                                                 
7 The letter’s statement that two-times the application fee would be $10,000 was written in error, as a two times fee 
would have been $12,000.  
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and creeks and armoring of the coast, beaches will continue to erode without being replenished.  
This will, in turn, decrease the public's ability to access and recreate on the shoreline.   
 
Based on specific policy and ordinance language requirements placed in the LCP by the 
Commission, the City of Encinitas began the process of developing a comprehensive program 
addressing the shoreline erosion problem in the City.  The intent of the plan was to look at the 
shoreline issues facing the City and to establish goals, policies, standards and strategies to 
comprehensively address the identified issues.  To date, the City has conducted several public 
workshops and meetings on the comprehensive plan to identify issues and present draft plans for 
comment.  However, at this time it is uncertain when the plan will come before the Commission 
as an LCP amendment or when it will be scheduled for local review by the Encinitas City 
Council.     
 
In the case of the proposed project, site specific geotechnical evidence has been submitted 
indicating that the subject bluff top residence and the existing bluff top residence adjacent to the 
north of the project site are in danger if retention of the existing seawall and gravel are not 
approved. Based on the above findings, the proposed shoreline armoring has been found to be 
consistent with the Chapter 3 policies of the Coastal Act in that the need for the shoreline 
armoring has been documented and adverse impacts on public access, beach sand supply, and 
visual resources will each be mitigated.  Therefore, the Commission finds that approval of the 
proposed shoreline armoring, as conditioned, will not prejudice the ability of the City of 
Encinitas to prepare a comprehensive plan addressing the City's coastline as required in the 
certified LCP and consistent with Chapter 3 policies of the Coastal Act. 
  
 
G. CALIFORNIA ENVIRONMENTAL QUALITY ACT 
 
Section 13096 of the Commission's Code of Regulations requires Commission approval of 
Coastal Development Permits to be supported by a finding showing the permit, as conditioned, to 
be consistent with any applicable requirements of the California Environmental Quality Act 
(CEQA). Section 21080.5(d)(2)(A) of CEQA prohibits a proposed development from being 
approved if there are feasible alternatives or feasible mitigation measures available which would 
substantially lessen any significant adverse effect which the activity may have on the 
environment. 
 
The proposed project has been conditioned in order to be found consistent with the Chapter 3 
policies of the Coastal Act. As conditioned, there are no feasible alternatives or feasible 
mitigation measures available which would substantially lessen any significant adverse impact 
which the activity may have on the environment. Therefore, the Commission finds that the 
proposed project is the least environmentally-damaging feasible alternative and can be found 
consistent with the requirements of the Coastal Act to conform to CEQA. 
 
 
(G:\San Diego\Reports\2010\6-10-018 Brown Stf Rpt.docx) 
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APPENDIX A – SUBSTANTIVE FILE DOCUMENTS 
  

 Certified City of Encinitas Local Coastal Program (LCP) 
 Consolidated CDP letter from the City of Encinitas dated December 14, 2015 and 

Consolidated CDP letter from the Applicants dated June 29, 2015 
  “Landscape Improvement Plans for Bluff Repairs” by George Mercer Landscape 

Architecture, sheets 1-4 and 6-7, dated June 12, 2011  
 “Erosion Control Planting Plan” by George Mercer Landscape Architecture, dated July 

15, 2012 (1 Page) 
 Untitled As-built Plans signed by Construction Testing & Engineering, Inc., dated March 

30, 2015. In addition to the as-built aspects on the site, this plan set is also contains the 
proposed improvements. 

 “As-Built Geotechnical Report for Bluff Restoration” by Construction Testing & 
Engineering, Inc., dated May 8, 2002                                

 “Response to Third Party Review” by Construction Testing & Engineering, Inc., dated 
August 9, 2004 

 “Update Geotechnical Report for Bluff Restoration” by Construction Testing & 
Engineering, Inc., dated May 31, 2011 

 “Response to City of Encinitas Review Comments for Case No. 10-025 MUP” by 
Construction Testing & Engineering, Inc., dated May 15, 2012 

  “Confirmation of Previous Geotechnical Observations” by Construction Testing & 
Engineering, Inc., dated January 14, 2015 

 CDP Nos. 6-85-362/Illman, 6-88-464/Frick/Lynch, 6-90-219/Batiquitos Lagoon, 6-95-
066/Han, 6-96-082-G, 6-96-96-G/Okun, 6-96-099-G, 6-96-110-G, 6-98-039/Cantor & 
Denver, 6-99-009/Ash & Bourgault, 6-99-011/Mahoney & Baskin, 6-99-041/Bradley, 6-
00-171-G, 6-01-012-G, 6-01-40-G/Okun, 6-01-042-G, 6-01-62-G/Okun, 6-01-85-
G/Okun, 6-01-011-G/Okun, 6-02-074-G/Okun, 6-02-093, 6-03-048/Gault & Sorich, 6-
05-30/Okun, 6-07-133/Li, A-6-ENC-09-040/Okun, A-6-ENC-09-041/Okun, 6-12-
041/Lampl, 6-14-0559/Sonnie 

 Consent Cease and Desist Order CCC-09-CD-05 
 Heberger, M., Cooley, H., Herrera, P., Gleick, P. H., & Moore, E. 2009. The Impacts of 

Sea-level rise on the California Coast. (C. C. C. Center, Ed.). Pacific Institute. King, P. 
G., A. R. McGregor, and J. D. Whittet. "The economic costs of sea-level rise to 
California beach communities." San Francisco State University (2011): 63-64. Pendleton, 
L., & Kildow, J. 2006. The Non-market Value of Beach Recreation in California. Shore 
& Beach, 74(2), 34–37. Pendleton, L., P, King., Mohn, C., Webster, D.G., Vaughn, R., & 
Adams, A. 2011. Estimating the potential economic impacts of climate change on 
Southern California beaches. Climatic Change, 109(S1), 277-298. 



PROJECT LOCATION 

EXHIBIT NO. 1 

APPLICATION NO. 

6-10-018 

Project Location 

California Coastal Commission 

Project  
Location 

Google Maps 



PROPOSED DEVELOPMENT 

EXHIBIT NO. 2 

APPLICATION NO. 

6-10-018 

Proposed Development 

California Coastal Commission 

Sonnie Brown 

Retention of 50 ft. long, ~28 
ft. high seawall 
and aesthetic shotcrete 
surface 

Retention of Deadman 
Retaining System  

Retention of ~8 ft. in depth 
Gravel on bluff, placement of 
8-12 in. of planting soil on top 
of gravel, hydroseed, container 
plantings, and temporary 
irrigation.  



CONSENT ORDER DEVELOPMENT REQUIRED TO BE REMOVED –  
NOT A PART OF THIS CDP APPLICATION 

EXHIBIT NO. 3 

APPLICATION NO. 

6-10-018 

Consent Order Removal 

California Coastal Commission 

Sonnie Brown 

Removal 2 to 6 lineal 
feet, 5-7 feet-high rip-rap 

Remove portions of 
deck within 5 ft. of 
bluff edge. 



SURROUNDING DEVELOPMENT 

EXHIBIT NO. 4 

APPLICATION NO. 

6-10-018 

Surrounding Development 

California Coastal Commission 

2013 

Sonnie 
858/860 Neptune 

Brown 
836/838 Neptune 

Okun 
828 Neptune 

2 detached homes under construction 

Sprangers/Blondin 
864/866 Neptune 

Copyright (C) 2002-2010 Kenneth & Gabrielle Adelman, California Coastal Records Project, www.Californiacoastline.org 

http://www.californiacoastline.org/


DEADMAN RETAINING SYSTEM 

EXHIBIT NO. 5 

APPLICATION NO. 

6-10-018 

Dead Man Retaining System 

California Coastal Commission 

BLUFF EDGE 



WET SAND PHOTOGRAPH (12/29/2015) 

EXHIBIT NO. 6 

APPLICATION NO. 

6-10-018 

Wet Sand Photo 

California Coastal Commission 



SUMMER HIGH SAND LEVEL SURVEY 858/860 NEPTUNE AVE. 

EXHIBIT NO. 7 

APPLICATION NO. 

6-10-018 

High Sand Level Survey 

California Coastal Commission 

Seawall 

Western Property Line 

MHTL 



STATE LANDS COMMISSION LETTER 858/860 NEPTUNE AVE. 

EXHIBIT NO. 8 

APPLICATION NO. 

6-10-018 

SLC Letter 

California Coastal Commission 







AS-BUILT SEAWALL PROFILE 

EXHIBIT NO. 9 

APPLICATION NO. 

6-10-018 

As-Built Seawall Profile 

California Coastal Commission 

Intersection of seawall and 
bedrock at ~1 ft. MSL 

Sand 

Bedrock 



CDP F9555 SPECIAL CONDITIONS 

EXHIBIT NO. 10 

APPLICATION NO. 

6-10-018 

CDP F9555 Special Cond. 

California Coastal Commission 

OTD 





SAND MITIGATION FEE CALCULATIONS 

EXHIBIT NO. 11 

APPLICATION NO. 

6-10-018 

Sand Calculation 

California Coastal Commission 

Variable Description Value Unit

S
Fraction of Beach Quality Sand in the bluff material, based on analysis of bluff 

material to be provided by the applicant.
0.74 NA

W Width of the Bluff Retention Device in feet. 50 Feet

L
The duration in years of the Coastal Development Permit which shall be the 

period from completion of construction of the Bluff Retention Device through a 

period of 22 years.

22 Years

R

The retreat rate which must be based on historic erosion, erosion trends, aerial 

photographs, land surveys, or other acceptable techniques and documented by 

the applicant, limited by the seaward property line of the Bluff Property to be 

protected. 

0.27 Feet/Year

hs Height of Bluff Retention Device from base of bluff to the top, in feet. 28 Feet

hu
Height of unprotected upper bluff, from the top of the Bluff Retention Device 

to the crest of the bluff, in feet.
66 Feet

Rcu

Predicted rate of retreat of the crest of the bluff, during the 20-year duration 

of the Coastal Development Permit for the Bluff Retention Device, in feet per 

year, assuming no Bluff Retention Device has been installed. This value can be 

assumed to be the same as R unless the Bluff Property Owner provides site-

specific geotechnical information supporting a different value.

0.27 Feet/Year

Rcs

Predicted rate of retreat of the crest of the bluff, in feet per year, during the 

duration of the Coastal Development Permit for the Bluff Retention Device, 

assuming the seawall has been installed. This value will be assumed to be zero 

unless the applicant Bluff Property Owner provides site-specific geotechnical 

information supporting a different value.

0 Feet/Year

Vb = [(S x W x L) x [(R x hs) + 

(1/2hu x (R + (Rcu – Rcs)))]/27]

Vb is the cubic yards of Beach Quality Sand, between the landward face of the 

Bluff Retention Device and the seaward property line of the Bluff Property to 

be protected, that would be supplied to the beach but for the qualifying Bluff 

Retention Device, based on the Erosion Rate, 22-year mitigation duration, and 

actual bluff geometry. Subject to the above, and unless site-specific information 

submitted by the Bluff Property Owner demonstrates otherwise.

765.16 Cubic Yards

VAC
Value of sand already contributed to the beach through the past landslide. The 

VAC is consistent with the VAC value approved by the Commission for CDP 6-05-

030/Okun.

690 Cubic Yards

Vb-VAC
Cubic yards of beach quantity sand minus cubic yards of sand already 

contributed
75.16 $

Cost/cy Cost of sand delivered to the beach based on an average of three estimates 14.50 $

Sand Fee = (Cost/cy * Vb-VAC)
Cubic yards of beach quantity sand minus cubic yards of sand already 

contributed muliplied by the cost per cubic yard of sand
1,089.82 $

Sand Mitigation Calculation - Brown



ENFORCEMENT LETTERS 

EXHIBIT NO. 12 

APPLICATION NO. 

6-10-018 

Enforcement Letters 

California Coastal Commission 

















































































































































NON-FILING LETTERS 

EXHIBIT NO. 13 

APPLICATION NO. 

6-10-018 

Non-Filing Letters 

California Coastal Commission 
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STATE C.:.'-CALIFORNIA- THE NATURAL RESOURCES AGENCY . ARNOLD SCHWARZENEGGER, Governor 

CALIFORNIA COASTAL COMMISSION 
SAN DIEGO AREA 

7575 METROPOLITAN DRIVE, SUITE 103 
SAN DIEGO, CA 92108-4421 
(619) 767-2370 

Via Regular and Certified Mail 
(7002 0460 0003 8134 3227) 

John and Patricia Brown 
5201 Beach Drive SW 
Seattle, W A 9 813 6 

Re: Coastal Development Permit Application #6-1 0-18/Brown 

Dear Mr. and Mrs. Brown: 

March 30, 2010 

Commission staff has reviewed the above-cited permit application for aft~r-the-fact deadman 
anchoring system, bluff retention wall (seawall), compacted gravel on the face of the bluff and 
proposed landscaping with temporary irrigation of the bluff face, removal ofriprap seaward of the 
seawall, color and texturing of the seawall and removal of200 sq. ft. of deck on seaward side of · 
residence at 836/838 Neptune Avenue, Encinitas, and determined that additional information is 
necessary in order to properly review this application and schedule it for public hearing. 

You must submit copies all requested documents in order to complete your application. We will not 
accept documents cited from other files. The required documents are as follows . 

. • Three (3) copies of scaled, as-built plans prepared by a licensed professional that accurately 
show all existing conditions with details and dimensions for the seawall, gravel placement, 
deadman system, soil nails, and deck including cross-sections, elevations, foundations and 
other typical details. The plans Stibmi:tted with the application are insufficient since they 
include no details or dimensions -for a.r}y of the existing developments. 

• Three (3) copies of revised landscape plans that accurately show all existing conditions and 
all proposed work. Your applic_ation identifies "geogrid" as an element of the landscaping 
and your initial landscaping plan shows something that appears to be consistent with 
"geogrid". However, you have verbally-informed us that geogrid is not proposed. Please 
clarify with detailed plans and a written description all proposed landscaping elements. 

, • The landscape palate must only include native, non-invasive, drought-tolerant species, ________________ · 
Your submitted landscape palate includes at least one (1) invasive species (Myoporum--------"·- · 
parvifolium). Please have a certified landscape architect or biologist confirm that all plants 
are native, non~invasive and drought-tolerant species. 

• Three (3) copies of structural calculations for the seawall 

• Two (2)"additional copies of slope stability analysis documenting slope stability before and 
after construction of the seawall and installation of gravel. (Only 1 copy was submitted) 

• Three (3) copies of all geotechnical reports prepared for all aspects of the various 
development requests (seawall, deadman system, soil nails, gravel, etc.) including three (3) 
copies of third-party reviews and responses to 'them. 
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March 29,2010 
Page 2 

• Three (3) copies of a current/updated geotechnical report documenting existing conditions. 

• Three (3) copies of all Major Use Permits and signed Resolutions of Approval for all 
elements of the development. 

• One (1) copy of Appendix B (attacHed) that has been signed by the City of Encinitas 

\/' 

• Additional application fee of $24,000.00. Because the proposed development involves a 
violation of the Coastal Act, the Commission regulations require that the application fee be 
five (5) times the regular application fee (i.e., 5 ti:q1es $6,000.00). Since you have already· 
submitted $6,000.00, you are required to submit an additional $24,000.00. 

• Because the proposed seawall will prevent sand material frcim the bluff from e1:1tering onto 
.the beach over the lifetime of the seawall, the Commission will require mitigation for the 
loss sand to the beach resulting from the constr.uction of the seawall. The address this 
adverse impact, the Commission historically has required the payment of an in-lieu fee for 
sand replenishment. The fee is based on the attached sand fee calculation worksheet. 
Please complete the attached worksheet and submit three (3) copies of proposed sand· fee 
mitigation worksheet. · 

• In addition to m·J.tigation for the adverse· impacts on sand supply, the Commission will likely 
require that the applicant address the adverse impacts that the seawall structure has had and 
will have on public access and recreational opportunities. Please address how the applicant 
proposes to mitigate for these adverse impacts. 

When all required information is received, reviewed by staff and found to be adequate to analyze 
the project, your application will be filed~ and scheduled on the next available Commission agenda. 
If you have any questions, please feel free to c~ll me. 

cc: Marsha Venegas, Enforcement 
Roy Sap au, City of Encinitas -

(G:\San Diego\GARY\NFL\6-10-018 Brown NFL.doc) 

d§:~C _____ _ 
Gary Cannon 
Coastal Planner 
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Beach Sand Replenishment 
ln'-lieu Fee Worksheet 

Ve = Volume of sand to rebuild the area of beach lost due to encroachment by 
the seawall; based on the seawall design and beach and nearshore profiles 
(cubic yards) · 

Ae = The encroachment area which is equal to the width of the properties which 
are being protected (W) times t9-e seaward e encroachment of the 
protection (E) · ·· 

W = Width of property to be armored.(ft.) 

E = Encroachment by seawall, measured from the toe of the 
bluff or back beach to the seaward limitofthe protection 
(ft.) 

v = Volume of material required, per unit width of beach, to replace or 
reestablish one foot ofbeach seaward of the seawall; based on the vertical 
distance from the top ofthe.beach berm to the seaward limit of reversible 
sediment movement (cubic yards/ft. ofwidth and ft. of retreat). The value. 
ofv is often taken to be 1 cubic yard per square ft. of beach. If a vertical 
distance of 40 feet is used for the range of reversible sediment movement, 
v would have a value of 1.5 cubic yards/square ft. ( 40 feet x 1 foot x 1 
foot/27 cubic feet per cubic yard). Ifthe vertical distance for a reversible 
sand movement is less than 40 feet, the value of v would be less than 1.5 
cubic yards per square foot. The value of v would be less that 1.5 cubic 
yards per square foot. The value of v will vary from one coastal region to 
an another. A value of 0.9 cubic yards per square foot has been sugg-~s:t(3Ci~~-:~---~ -
for the Oceanside Littoral Cell (Oceanside Littoral Cell Preliminary 
Sediment Budget Report, December 1997, prepared as part of the Coast of 
California Storm and Tide Wave Study) 

Vw = Volume of sand to rebuild the area of beach lost due to long-term erosion 
(V w) of the beach and near-shore, resulting from stabilization of the bluff. 
face and prevention of landward migration of the beach profile; based on 
the long-term regional bluff retreat rate, and beach and nearshore profiles 
(cubic yards) 



Vw=AwXV 

Aw = The area of beach lost due to long-term erosion is equal to the long-term 
average annual erosion rate (R) times the number of years that the back 
beach or bluff will be fixed (L) times the width of the property that will be 
protected (W) (ft./yr.) . · 

Aw=RxLxW 

R = The retreat rate which must be based on historic erosion, 
erosion trends, aeria). photographs, land surveys, or other 

. acceptable techniques and documented by the applicant. · 
The retreat rate should be the same as the predicted retreat 
rate used to estimate the need for shoreline armoring 

L = The length of time the back beach or bluff will be fixed ·or 
the design life of the armoring without maintenance (yr.). 
For repair and maintenance projects, the design life should 
be an estimate ofthe additional length of time the proposed 
maintenance will allow the seawall to remain without 
further repair or replacement 

V b = Amount of beach material that would have been supplied to the beach if 
natural erosion continl.!ed, or the long-term reduction in the supply of bluff 
material to the beach, over the life of the structure; based on the long-term 
average retreat rate, design life of the structure, percent ofbeach quality 
material in the bluff, and bluff geometry (cubic yards) 

vb = (S X w XL) X [(R X hs) + (l/2hu X (R + (Rcu- Rcs)))]/27 

S = Fraction of beach quality material in the bluff material, based on 
analysis ofbluffmaterial to be provided by the applicant 

hs = Height of the seawall from .the base of the bluff to the top(ft.}- ----.. . -· ... -. . 

hu = Height of the unprotected upper bluff, from the top of the seawall to 
the crest of the bluff (ft.) 

Rcu = Predicted rate of retreat of the crest of the bluff, during the period 
that the seawall would be in place, assuming no seawall were 
installed (ft./yr.). This value can be assumed to be the same as R 
unless the applicant provides site specific geotechnical information 
supporting a different value 



,. 

Res= Predicted rate of retreat of the crest of the bluff, during the period 
that the seawall would be in place, assuming the seawall has been 
installed (ft./yr.). This value will be assumed to be zero unless the 
applicant provides site specific geotechnical information supporting 
a different value 

Vt = Total volume of sand required to replace losses due to the structure, 
through reduction in material from the bluff, reduction in nearshore area 
and loss of available beach area (cubic yards). Derived from calculations 
provided above 

C = Cost, per cubic yard of sarid,. of purchasing and transporting beach quality 
material to the project vicinity($ per cubic yard). Derived from the 
average of three written estimates from sand supply companies within tlie 
project vicinity that would be capable of transporting beach quality 
material to the subject beach, and placing it on the beach or in the. near 
shore area 



~-- -~-- ~ -----------
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CDP #6-10-18 
Mike and Patricia Brown 

w = 
E = 
v = 
R = 
L = 
s = 
hs · = 
h~ = 
Rcu = 
Res = 

I c \ .·~. : 
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Ve= 

Vw=AwXV 

Vw= 

Vb = (S X W XL) x [(R X hs) + (1/2hux (R:,t (R:u- Rcs)))]/27 
., 

M=VtxC 
~ -------.. -:;:--- ····- ·-··--· .. 

M= 



APPLICATION FOR COASTAL DEVELOPMENT PERMIT 
APPENDIX B 

LOCAL AGENCY REVIEW FORM 

SECTION A (TO BE COMPLETED BY APPLICANT) 

Applicant 

Project Description 

Location 

Zoning Designation 
--~-----

dulac' 

Genera.! or Community .Plan designation dulac 

Local Discretionary Approvals 
. . . 

· .. tJ Proposed development meets all zoning requirements and needs no locaJ permtts other than building 
-~ . . 

0 Proposed development needs local discretionary approvals noted below. 
Needed Received 

0 0 Design/ArchiTectural review 

0 0 Variance for 

0 0 Rezone from 

0 0 Tentative Subdivision/Parcel Map No. 

0 0 Grading/Land Development Permft No. 

0 0 Planned ResidentiaVCommercial Development Approval 

0 0 Site Plan Review 

0 0 Condominium Conversion Permft 

0 0 Conditional, Special, or Major Use Permtt No .. 

0 0 - Other . --~ ·-·--· ·-- --· 

CEQA Status 
o Categorically Exempt Class ______ _ Item _______ _ 

0 Negative Declaration Granted (Date)------------,-----
0 Environmental Impact Report Required, Final Report Certified (Datf!) --------
0 Other ________________________ _ 

Prepared for the City/County of --------- by ---------­

Date Trtle 
~-------------- -------------------
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STATE  OF  CALIFORNIA -- THE  NATURAL  RESOURCES  AGENCY  EDMUND G. BROWN, JR.,  Governor 

CALIFORNIA  COASTAL  COMMISSION 
SAN DIEGO AREA 

7575 METROPOLITAN DRIVE, SUITE 103 

SAN  DIEGO,  CA    92108-4421   

(619)  767-2370 
 

      December 18, 2014 
 
 
 
Mike Brown 
3703 Lake Washington Blvd. North 
Renton, WA  98056 
 
Re:  Coastal Development Permit Application #6-10-18/Brown – 836/838 Neptune Avenue, 

Encinitas 
 
 
Dear Mr. Brown: 
 
As you know, on March 1, 2010, you submitted a coastal development permit application to 
our office to authorize, after-the-fact, a deadman anchoring system, a seawall on the beach 
and compacted gravel on the bluff face.  In addition, your application included a request to 
color and to texture the seawall and landscape the face of the bluff.  On March 30, 2010, we 
sent to you a letter acknowledging receipt of your application, but notifying you the 
application was incomplete pending submittal of additional information and therefore your 
application was non-filed.  On February 28, 2014, we met with you and your engineering 
consultant, Mr. Colm Kenny to discuss the status of your application.  At that meeting you 
submitted a number of documents/reports to respond to our March 30, 2010 non-filing 
letter.  In addition, on March 1, 2014 and March 3, 2014, you submitted various other 
documents.   
 
On March 20, 2014, we sent you a letter notifying you that Commission staff had reviewed 
the information you submitted and determined that it did not include all the previously 
requested information necessary in order to properly review this application and schedule it 
for public hearing. On April 30, 2014, you faxed a letter to Commission staff.  The letter 
was in response to both the March 20, 2014 non-filing letter from Commission permit staff 
and a separate letter dated January 28, 2014 from Commission enforcement staff.  On May 
29, 2014, Commission staff responded to the April 30, 2014 fax and detailed the items that 
still needed to be submitted in file the application as complete. 
 
On November 24, 2014, you faxed an additional letter to Commission staff and on 
November 25, 2014, you sent three sets of plans to Commission staff. On December 1, 
2014, we met with you to discuss the status of your application.  A list of the documents that 
you recently submitted is attached to this letter. Commission staff has reviewed the 
information you submitted and determined that it still does not include all the previously 
requested information necessary in order to properly review this application and schedule it 
for public hearing. As such, your application remains unfiled at this time.  Specifically, the 
information still needed to file your application includes the following:   
 

 Three (3) copies of scaled, as-built plans prepared by a licensed professional that 
accurately depicts all existing conditions with details and dimensions for the seawall, 
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gravel placement, deadman system, soil nails, and deck including cross sections, 
elevations, foundation and other typical details.  

 
As discussed at the December 1, 2014 meeting, the purpose of as-built plans is to 
show all development that has been constructed on the site. As-built plans must be 
marked with the words “As-built.” You have not submitted any as-built plans to 
date. As stated above, as-built plans should include details and dimensions for the 
seawall, gravel placement, deadman system, soil nails, and deck including cross 
sections, elevations, foundation and other typical details. As discussed, the plan 
section showing the gravel placement should include an estimate of the amount of 
gravel placed and the thickness of the gravel. In addition, the plans should also show 
the soil that has already been placed on the lower portion of the bluff. At the 
December 1, 2014 meeting, you stated that the soil nails have failed; this should be 
included as a note on the plans. 
 
Separate plans from the As-built plans should be submitted that clearly show any 
work that is proposed at this time, but is not already constructed. 
 

 At the December 1, 2014 meeting, you stated that the landscape plans dated June 12, 
2011 and July 15, 2012 are the most recent landscaping plans and reflect your 
current landscaping proposal. If this is correct, you do not need to submit additional 
landscaping plans. However, if site conditions have changed in the 3+ years since 
these plans were developed, the plans should be updated to reflect current 
conditions. 

 
 At the December 1, 2014 meeting and within your fax, dated November 24, 2014, 

you expressed your disagreement with the filing fee for this application. Staff notes 
that you do not agree with the filing fee. However, the filing of a complete CDP 
application requires the payment of a filing fee for the costs of processing the 
application.  As detailed further below, the filing fee for the Coastal Development 
Permit application has not been paid in full.  
 
On March 1, 2010, you paid a filing fee of $6,000 when you submitted this 
application. Due to the fact that this application is, in part, a follow up to Coastal Act 
violations, the Commission is required to increase the filing fee to five times the 
regular filing fee1. Therefore, the filing fee for the subject CDP application is 
$30,000. You have paid a total of $6,000.  Therefore, the remainder of the required 
filing fee is $24,000, which must be paid at this time.  

 
When all required information is received, reviewed by staff and found to be adequate to 
analyze the project, your application will be filed and scheduled on the next available 
Commission agenda.   
 

                                                 
1 See: Page 14 of the CDP application form, and/or Section 13055 of the California Code of Administrative 
Regulations 
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In addition to the items listed above that are needed to file this application, please provide 
an updated geotechnical report or a letter from a certified geologist confirming that geologic 
conditions have not changed subsequent to prior submitted reports. The updated 
geotechnical report or a letter should clearly reference the title, date, and author of any 
reports that were reviewed. 
 
We are looking forward to working with you.  If you have any questions, please feel free to 
call me. 
 
 
      Sincerely, 
 
 
 
      Eric Stevens 

Coastal Program Analyst 
 
 
cc:  Diana Lilly, Supervisor, Permits and Enforcement 
       John Del Arroz, Statewide Enforcement Analyst 
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Plan Submittal Inventory: 
 
You have submitted 5 separate plan sets to San Diego Commission staff since this 
application was originally submitted in March 2010.  An inventory of plan sets submitted to 
San Diego Commission staff is included for your reference and to aid you in clearly 
responding to the information requests in this letter. A description of these plans sets is 
below: 

 
1.  Plan set received March 1, 2010 

 
 “Site Plan for Bluff Repairs” by Ray Spencer undated (1 Page) 
 “Site Plan for Bluff Repairs” by George Mercer Landscape 

Architecture dated January 27, 2010 (1 Page) 
 “Landscape Improvement Plans for Bluff Repairs” by George Mercer 

Landscape Architecture dated January 8, 2010 (7 Pages) 
 “Shoring Plans for Bluff Repairs” by McNeff Engineering and 

Consulting dated February 22, 2010 (1 Page) 
 

2.  Plan set received May 24, 2011 
 
 “Landscape Improvement Plans for Bluff Repairs” by George Mercer 

Landscape Architecture dated May 24, 2011 (7 Pages) 
 

3.  Plan set received May 17, 2012 
 

 “Grading Plan for 836-838 Neptune Avenue” by Construction Testing 
& Engineering dated May 9, 2012 (2 Pages) 

 
4.  Plan set received February 4, 2013  

 
 “Erosion Control Planting Plan” by George Mercer Landscape 

Architecture dated July 15, 2012 (1 Page) 
 

4.  Plan set received November 25, 2014 
 

  “Landscape Improvement Plans for Bluff Repairs” by George 
Mercer Landscape Architecture, pages 1-4 and 6-7 are dated June 12, 
2011 and page 5 is dated July 15, 2012. 

 
  



Mike Brown 
December 18, 2014 
Page 5 
 
 
Materials submitted by Mike Brown and Colm Kenny on February 28, 2014 in regards 
to CDP application #6-10-018: 
 

1. As-Built Geotechnical Report for Bluff Restoration – May 8, 2002 
2. Bluff and Seawall landscape Plan – May 22, 2002 
3. Response to Third Party Review – August 9, 2004 
4. Response to City of Encinitas Review Comments – May 15, 2012 
5. Response to California Coastal Commission Review Comments for Cease and Desist 

Order – June 15, 2012 
6. Engineering Calculations – Various Dates 
7. Haul Route Permit – May 29, 2001 
8. Temporary Encroachment Permit – December 13, 2000 

 
Materials submitted by Mike Brown on March 1, 2014 in regards to CDP application 
#6-10-018: 
 

9. 1 page Memorandum from Monica Sonie to Mike McNeff which referenced a Soils 
Report from Construction Testing Engineers, which was not a part of the March 1, 
2014 submittal – August 26, 2004 

10. 1 page Transmittal from Construction Testing & Engineering, Inc. to Flores Lund 
Consultants which references Wet Signed and stamped As-Built Geotechnical 
Report, which was not a part of the March 1, 2014 submittal – May 10, 2002 

 
Materials submitted by Mike Brown on March 3, 2014 in regards to CDP application 
#6-10-018: 
 

11. Update Geotechnical Report for Bluff Restoration and Slope Stability Analysis – 
May 31, 2011 

 
 
 
 
 
 
 
 (G:\San Diego\Digital Permit Files\2010\6-10-018 Brown\Corr. w. App\6-10-18 Non-Filing Letter 12.18.2014.docx)  
 
 
 
 



STATE  OF  CALIFORNIA -- THE  NATURAL  RESOURCES  AGENCY  EDMUND G. BROWN, JR.,  Governor 

CALIFORNIA  COASTAL  COMMISSION 
SAN DIEGO AREA 

7575 METROPOLITAN DRIVE, SUITE 103 

SAN  DIEGO,  CA    92108-4421   

(619)  767-2370  

      March 19, 2015 
 
 
 
Mike Brown 
3703 Lake Washington Blvd. North 
Renton, WA  98056 
 
Re:  Coastal Development Permit Application #6-10-18/Brown – 836/838 Neptune Avenue, 

Encinitas 
 
 
Dear Mr. Brown: 
 
As you know, on March 1, 2010, you submitted a coastal development permit application to 
our office to authorize, after-the-fact, a deadman anchoring system, a seawall on the beach 
and compacted gravel on the bluff face.  In addition, your application included a request to 
color and to texture the seawall and landscape the face of the bluff.  On March 30, 2010, we 
sent you a letter acknowledging receipt of your application, but notifying you the 
application was incomplete pending submittal of additional information and therefore your 
application was non-filed.  On February 28, 2014, we met with you and your engineering 
consultant, Mr. Colm Kenny to discuss the status of your application.  At that meeting you 
submitted a number of documents/reports to respond to our March 30, 2010 non-filing 
letter.  In addition, on March 1, 2014 and March 3, 2014, you submitted various other 
documents.   
 
On March 20, 2014, we sent you a letter notifying you that Commission staff had reviewed 
the information you submitted and determined that it did not include all the previously 
requested information necessary in order to properly review this application and schedule it 
for public hearing. On April 30, 2014, you faxed a letter to Commission staff.  The letter 
was in response to both the March 20, 2014 non-filing letter from Commission permit staff 
and a separate letter dated January 28, 2014 from Commission enforcement staff.   
 
On May 29, 2014, Commission staff sent you a letter in response to the April 30, 2014 fax 
and detailed the items that still needed to be submitted in order to file the application as 
complete. On November 24, 2014, you faxed an additional letter to Commission staff and 
on November 25, 2014, you sent three sets of plans to Commission staff. On December 1, 
2014, we met with you to discuss the status of your application.  
 
On December 18, 2014, Commission staff sent you a letter in response to the November 24, 
2014 fax and in response to the plans submitted on November 25, 2014, which detailed the 
items that still needed to be submitted in order to file the application as complete. On 
February 20, 2015, you submitted two copies of a one-page response letter and three copies 
of unsigned and undated “As-Built” plans. Each copy of the plans was a total of two pages. 
 
A list of the documents that you recently submitted is attached to this letter. 
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Commission staff cannot review the plans marked “As-Built” that you recently submitted 
because they are neither signed nor dated. Thus, it is not possible to verify that the 
information contained within the plans is accurate. You must submit “As-Built” plans that 
are both signed and dated by a registered professional engineer. 
 
Furthermore, you have still not submitted the remaining required permit fee of $24,000.  
 
Commission staff has reviewed the information you submitted and determined that it still 
does not include all the previously requested information necessary in order to properly 
review this application and schedule it for public hearing. As such, your application remains 
unfiled at this time. When all required information is received, reviewed by staff and found 
to be adequate to analyze the project, your application will be filed and scheduled on the 
next available Commission agenda.   
 
In addition to the items listed above that are needed to file this application, please provide 
an updated geotechnical report or a letter from a certified geologist confirming that geologic 
conditions have not changed subsequent to prior submitted reports. The updated 
geotechnical report or a letter should clearly reference the title, date, and author of any 
reports that were reviewed. 
 
If you have any questions, please feel free to call me. 
 
 
      Sincerely, 
 
 
 
      Eric Stevens 

Coastal Program Analyst 
 
 
cc:  Diana Lilly, Supervisor, Permits and Enforcement 
       John Del Arroz, Statewide Enforcement Analyst 
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Plan Submittal Inventory: 
 
You have submitted 6 separate plan sets to San Diego Commission staff since this 
application was originally submitted in March 2010.  An inventory of plan sets submitted to 
San Diego Commission staff is included for your reference and to aid you in clearly 
responding to the information requests in this letter. A description of these plans sets is 
below: 

 
1.  Plan set received March 1, 2010 

 
 “Site Plan for Bluff Repairs” by Ray Spencer undated (1 Page) 
 “Site Plan for Bluff Repairs” by George Mercer Landscape Architecture dated 

January 27, 2010 (1 Page) 
 “Landscape Improvement Plans for Bluff Repairs” by George Mercer Landscape 

Architecture dated January 8, 2010 (7 Pages) 
 “Shoring Plans for Bluff Repairs” by McNeff Engineering and Consulting dated 

February 22, 2010 (1 Page) 
 

2.  Plan set received May 24, 2011 
 

 “Landscape Improvement Plans for Bluff Repairs” by George Mercer Landscape 
Architecture dated May 24, 2011 (7 Pages) 

 
3.  Plan set received May 17, 2012 
 

 “Grading Plan for 836-838 Neptune Avenue” by Construction Testing & 
Engineering dated May 9, 2012 (2 Pages) 

 
4.  Plan set received February 4, 2013  
 

 “Erosion Control Planting Plan” by George Mercer Landscape Architecture 
dated July 15, 2012 (1 Page) 

 
5.  Plan set received November 25, 2014 
 

  “Landscape Improvement Plans for Bluff Repairs” by George Mercer 
Landscape Architecture, pages 1-4 and 6-7 are dated June 12, 2011 and page 5 is 
dated July 15, 2012. 

 
6.  Plan set received February 20, 2015 
 

 Three copies of unsigned and undated plans marked “As-Built” (2 pages total per 
plan set) 
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Materials submitted by Mike Brown and Colm Kenny on February 28, 2014 in regards 
to CDP application #6-10-018: 
 

1. As-Built Geotechnical Report for Bluff Restoration – May 8, 2002 
2. Bluff and Seawall landscape Plan – May 22, 2002 
3. Response to Third Party Review – August 9, 2004 
4. Response to City of Encinitas Review Comments – May 15, 2012 
5. Response to California Coastal Commission Review Comments for Cease and Desist 

Order – June 15, 2012 
6. Engineering Calculations – Various Dates 
7. Haul Route Permit – May 29, 2001 
8. Temporary Encroachment Permit – December 13, 2000 

 
Materials submitted by Mike Brown on March 1, 2014 in regards to CDP application 
#6-10-018: 
 

9. 1 page Memorandum from Monica Sonie to Mike McNeff which referenced a Soils 
Report from Construction Testing Engineers, which was not a part of the March 1, 
2014 submittal – August 26, 2004 

10. 1 page Transmittal from Construction Testing & Engineering, Inc. to Flores Lund 
Consultants which references Wet Signed and stamped As-Built Geotechnical 
Report, which was not a part of the March 1, 2014 submittal – May 10, 2002 

 
Materials submitted by Mike Brown on March 3, 2014 in regards to CDP application 
#6-10-018: 
 

11. Update Geotechnical Report for Bluff Restoration and Slope Stability Analysis – 
May 31, 2011 

 
Materials submitted by Mike Brown on February 20, 2015 in regards to CDP 
application #6-10-018: 
 

12. Two copies of a one page letter to Commission staff, dated February 20, 2015 
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CALIFORNIA  COASTAL  COMMISSION 
SAN DIEGO AREA 

7575 METROPOLITAN DRIVE, SUITE 103 

SAN  DIEGO,  CA    92108-4421   

(619)  767-2370  

      April 30, 2015 
 
 
 
Mike Brown 
3703 Lake Washington Blvd. North 
Renton, WA  98056 
 
Re:  Coastal Development Permit Application #6-10-18/Brown – 836/838 Neptune Avenue, 

Encinitas 
 
 
Dear Mr. Brown: 
 
As you know, on March 1, 2010, you submitted a coastal development permit application to 
our office to authorize, after-the-fact, a deadman anchoring system, a seawall on the beach 
and compacted gravel on the bluff face.  In addition, your application included a request to 
color and to texture the seawall and landscape the face of the bluff.  On March 30, 2010, we 
sent you a letter acknowledging receipt of your application, but notifying you the 
application was incomplete pending submittal of additional information and therefore your 
application was non-filed.  On February 28, 2014, we met with you and your engineering 
consultant, Mr. Colm Kenny to discuss the status of your application.  At that meeting you 
submitted a number of documents/reports to respond to our March 30, 2010 non-filing 
letter.  In addition, on March 1, 2014 and March 3, 2014, you submitted various other 
documents.   
 
On March 20, 2014, we sent you a letter notifying you that Commission staff had reviewed 
the information you submitted and determined that it did not include all the previously 
requested information necessary in order to properly review this application and schedule it 
for public hearing. On April 30, 2014, you faxed a letter to Commission staff.  The letter 
was in response to both the March 20, 2014 non-filing letter from Commission permit staff 
and a separate letter dated January 28, 2014 from Commission enforcement staff.   
 
On May 29, 2014, Commission staff sent you a letter in response to the April 30, 2014 fax 
and detailed the items that still needed to be submitted in order to file the application as 
complete. On November 24, 2014, you faxed an additional letter to Commission staff and 
on November 25, 2014, you sent three sets of plans to Commission staff. On December 1, 
2014, we met with you to discuss the status of your application.  
 
On December 18, 2014, Commission staff sent you a letter in response to the November 24, 
2014 fax and in response to the plans submitted on November 25, 2014, which detailed the 
items that still needed to be submitted in order to file the application as complete.  
 
On February 20, 2015, you submitted two copies of a one-page response letter and three 
copies of unsigned and undated “As-Built” plans. Each copy of the plans was a total of two 
pages. 
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On March 19, 2015, Commission staff sent you a letter in response to your February 20, 
2015 plan submittal notifying you that your application would not be filed until signed and 
dated “As-Built” plans are submitted and until the full permit fee is submitted. In addition, 
the letter requested that you submit an updated geotechnical report or a letter confirming 
that conditions at the subject site have not changed subsequent to prior submitted 
geotechnical reports. 
 
On April 1, 2015, your representative submitted memo of “Confirmation of Previous 
Geotechnical Observation,” dated January 14, 2015. In addition, on April 3, 2015, 
Commission Staff Received 3 copies of signed and dated “As-Built” plans. Each copy of the 
plans was a total of two pages. 
 
A list of the documents that you recently submitted is attached to this letter. 
 
The final item that must be submitted before this application will be filed is the remaining 
required permit fee of $24,000. As such, your application remains unfiled at this time. When 
the required permit fee is received, your application will be filed and scheduled on the next 
available Commission agenda.   
 
If you have any questions, please feel free to call me. 
 
 
      Sincerely, 
 
 
 
      Eric Stevens 

Coastal Program Analyst 
 
 
cc:  Diana Lilly, Supervisor, Permits and Enforcement 
       John Del Arroz, Statewide Enforcement Analyst 
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Plan Submittal Inventory: 
 
You have submitted 6 separate plan sets to San Diego Commission staff since this 
application was originally submitted in March 2010.  An inventory of plan sets submitted to 
San Diego Commission staff is included for your reference and to aid you in clearly 
responding to the information requests in this letter. A description of these plans sets is 
below: 

 
1.  Plan set received March 1, 2010 

 
 “Site Plan for Bluff Repairs” by Ray Spencer undated (1 Page) 
 “Site Plan for Bluff Repairs” by George Mercer Landscape Architecture dated 

January 27, 2010 (1 Page) 
 “Landscape Improvement Plans for Bluff Repairs” by George Mercer Landscape 

Architecture dated January 8, 2010 (7 Pages) 
 “Shoring Plans for Bluff Repairs” by McNeff Engineering and Consulting dated 

February 22, 2010 (1 Page) 
 

2.  Plan set received May 24, 2011 
 

 “Landscape Improvement Plans for Bluff Repairs” by George Mercer Landscape 
Architecture dated May 24, 2011 (7 Pages) 

 
3.  Plan set received May 17, 2012 
 

 “Grading Plan for 836-838 Neptune Avenue” by Construction Testing & 
Engineering dated May 9, 2012 (2 Pages) 

 
4.  Plan set received February 4, 2013  
 

 “Erosion Control Planting Plan” by George Mercer Landscape Architecture 
dated July 15, 2012 (1 Page) 

 
5.  Plan set received November 25, 2014 
 

  “Landscape Improvement Plans for Bluff Repairs” by George Mercer 
Landscape Architecture, pages 1-4 and 6-7 are dated June 12, 2011 and page 5 is 
dated July 15, 2012. 

 
6.  Plan set received February 20, 2015 
 

 Three copies of unsigned and undated plans marked “As-Built” (2 pages total per 
plan set) 

 
7.  Plan set received April 3, 2015 
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 Three copies of signed and dated plans marked “As-Built” (2 pages total per plan 
set) 

 
Materials submitted by Mike Brown and Colm Kenny on February 28, 2014 in regards 
to CDP application #6-10-018: 
 

1. As-Built Geotechnical Report for Bluff Restoration – May 8, 2002 
2. Bluff and Seawall landscape Plan – May 22, 2002 
3. Response to Third Party Review – August 9, 2004 
4. Response to City of Encinitas Review Comments – May 15, 2012 
5. Response to California Coastal Commission Review Comments for Cease and Desist 

Order – June 15, 2012 
6. Engineering Calculations – Various Dates 
7. Haul Route Permit – May 29, 2001 
8. Temporary Encroachment Permit – December 13, 2000 

 
Materials submitted by Mike Brown on March 1, 2014 in regards to CDP application 
#6-10-018: 
 

9. 1 page Memorandum from Monica Sonie to Mike McNeff which referenced a Soils 
Report from Construction Testing Engineers, which was not a part of the March 1, 
2014 submittal – August 26, 2004 

10. 1 page Transmittal from Construction Testing & Engineering, Inc. to Flores Lund 
Consultants which references Wet Signed and stamped As-Built Geotechnical 
Report, which was not a part of the March 1, 2014 submittal – May 10, 2002 

 
Materials submitted by Mike Brown on March 3, 2014 in regards to CDP application 
#6-10-018: 
 

11. Update Geotechnical Report for Bluff Restoration and Slope Stability Analysis – 
May 31, 2011 

 
Materials submitted by Mike Brown on February 20, 2015 in regards to CDP 
application #6-10-018: 
 

12. Two copies of a one page letter to Commission staff, dated February 20, 2015 
 
Materials submitted by Colm Kenny on April 1, 2015 in regards to CDP application 
#6-10-018: 
 

13. 2 page memorandum titled “Confirmation of Previous Geotechnical Observations 
Brown Residence 836-838 Neptune Avenue Encinitas, California” dated Janurary 
14, 2015 
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CALIFORNIA  COASTAL  COMMISSION 
SAN DIEGO AREA 

7575 METROPOLITAN DRIVE, SUITE 103 

SAN  DIEGO,  CA    92108-4421   
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      June 1, 2015 
 
 
Mike Brown 
3703 Lake Washington Blvd. North 
Renton, WA  98056 
 
Re:  Coastal Development Permit Application #6-10-18/Brown – 836/838 Neptune Avenue, 

Encinitas 
 
 
Dear Mr. Brown: 
 
This letter is in response to your recent emails to Commission staff, dated 5/1/2015, 
5/20/2015 (multiple), and 5/21/2015. 
 
In your email dated 5/1/2015, you note that in November 2014 you submitted a fax to 
Commission staff and you would like that fax to be a part of the list of submitted documents 
included in the Commission staff letter to you, dated 4/30/2015. The fax was previously 
referenced in Commission staff letters to you, dated 12/18/2014 and 3/19/2015, and is 
referenced on page 1 of the 4/30/2015 letter from Commission Staff:  

 
“…On November 24, 2014, you faxed an additional letter to Commission staff…” 

 
Commission staff has also included the fax in the list of recently submitted documents at the 
end of this letter. 
 
In your email dated 5/1/2015, you also note that you have already paid $45,000 and that you 
have previously offered to pay a total permit fee of $10,000. In the letter to you from 
Commission enforcement staff, dated 11/19/2010, staff stated that a CDP fee of two times 
may be appropriate to process your application, if your application could be processed 
without additional staff time. This letter was sent more than four years ago and significant 
staff time has since been expended since. Therefore, a CDP fee of two times is not 
appropriate and you must submit the required five-time fee. The filing fee for the subject 
CDP application is $30,000. You have paid a total of $6,000. The remainder of the required 
filing fee is $24,000, which must be paid at this time. 
 
In your emails dated 5/20/2015 and 5/21/2015, you included a copy of a Preliminary Title 
Report for your property, dated 5/11/2015, and an Assessor’s Parcel Map. You also 
requested that the Commission remove the Notice of Violation from your property. 
 
As Commission Enforcement staff have explained to you in previous communications, and 
as you can see in the Coastal Act, which is quoted below as a courtesy to you, the Notice of 
Violation (NOVA) recorded on the property is only an informational notice. Section 30812 
of the Coastal Act states, “This notice is for informational purposes only and is not a defect, 
lien, or encumbrance on the property.” Contrary to your message, Commission staff did not 
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offer to “talk directly to your lender to help accomplish [y]our loan.” However, if you are 
referring to explaining the NOVA, Commission Enforcement staff has previously offered 
(in previous phone calls and in our 11/19/2010 and 3/2/2012 letters) to do so, and is still 
willing to explain the meaning of the NOVA to anyone, including your lender. If you would 
like to have Commission Enforcement staff discuss the NOVA with someone, please have 
that person call John Del Arroz at 415-904-5220. 
 
Coastal Act Section 30812 states:  

 
(e)(2) The notice of violation, when properly recorded and indexed, shall be considered 
notice of the violation to all successors in interest in that property. This notice is for 
informational purposes only and is not a defect, lien, or encumbrance on the property.  
  
(f) Within 30 days after the final resolution of a violation that is the subject of a 
recorded notice of violation, the executive director shall mail a clearance letter to the 
owner of the real property and shall record a notice of recision in the office of each 
county recorder in which the notice of violation was filed, indicating that the notice of 
violation is no longer valid. The notice of recision shall have the same effect of a 
withdrawal or expungement under Section 405.61 of the Code of Civil Procedure. 

 
The Notice of Violation will be removed when the Commission’s Consent Orders have been 
fully complied with. That is, the NOVA will be removed when either the unpermitted 
development has been removed or a Coastal Development Permit has been issued by the 
Commission to authorize the unpermitted development after the fact. No CDP has been 
issued to authorize the development and the unpermitted development remains on the 
property. Therefore, the NOVA will not be rescinded.   
  
As explained in the Commission’s letter to you dated 4/30/2015 and by telephone on 
5/27/2015, the final item that must be submitted before this application will be filed is the 
remaining required permit fee of $24,000. As such, your application remains unfiled at this 
time. When the required permit fee is received, your application will be filed and scheduled 
on the next available Commission agenda.   
 
In addition, as we also discussed on the 5/27/2015 phone call, please confirm via email to 
me that you would like the Commission to process a consolidated CDP for your project. I 
have included the section of the Coastal Act that provides for consolidated permit review 
below for your reference. 
 

Section 30601.3 Coastal development permit application; processing criteria; standard of 

review; application fee; adoption of guidelines  
 
(a) Notwithstanding Section 30519, the commission may process and act upon a consolidated 
coastal development permit application if both of the following criteria are satisfied:  
 
(1) A proposed project requires a coastal development permit from both a local government 
with a certified local coastal program and the commission.  
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(2) The applicant, the appropriate local government, and the commission, which may agree 
through its executive director, consent to consolidate the permit action, provided that public 
participation is not substantially impaired by that review consolidation.  
 
(b) The standard of review for a consolidated coastal development permit application submitted 
pursuant to subdivision (a) shall follow Chapter 3 (commencing with Section 30200), with the 
appropriate local coastal program used as guidance.  
 
(c) The application fee for a consolidated coastal development permit shall be determined by 
reference to the commission's permit fee schedule.  
 
(d) To implement this section, the commission may adopt guidelines, in the same manner as 
interpretive guidelines adopted pursuant to paragraph (3) of subdivision (a) of Section 30620.  
(Added by Ch. 294, Stats. 2006.) 

 
If you have any questions, please feel free to call or email me. 
 
A list of the documents that you recently submitted is attached to this letter. 
 
 
      Sincerely, 
 
 
 
      Eric Stevens 

Coastal Program Analyst 
 
 
cc:  Diana Lilly, Supervisor, Permits and Enforcement 
       John Del Arroz, Statewide Enforcement Analyst 
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Plan Submittal Inventory: 
 
You have submitted 7 separate plan sets to San Diego Commission staff since this 
application was originally submitted in March 2010.  An inventory of plan sets submitted to 
San Diego Commission staff is included for your reference. A description of these plans sets 
is below: 

 
1.  Plan set received March 1, 2010 

 
 “Site Plan for Bluff Repairs” by Ray Spencer undated (1 Page) 
 “Site Plan for Bluff Repairs” by George Mercer Landscape Architecture dated 

January 27, 2010 (1 Page) 
 “Landscape Improvement Plans for Bluff Repairs” by George Mercer Landscape 

Architecture dated January 8, 2010 (7 Pages) 
 “Shoring Plans for Bluff Repairs” by McNeff Engineering and Consulting dated 

February 22, 2010 (1 Page) 
 

2.  Plan set received May 24, 2011 
 

 “Landscape Improvement Plans for Bluff Repairs” by George Mercer Landscape 
Architecture dated May 24, 2011 (7 Pages) 

 
3.  Plan set received May 17, 2012 
 

 “Grading Plan for 836-838 Neptune Avenue” by Construction Testing & 
Engineering dated May 9, 2012 (2 Pages) 

 
4.  Plan set received February 4, 2013  
 

 “Erosion Control Planting Plan” by George Mercer Landscape Architecture 
dated July 15, 2012 (1 Page) 

 
5.  Plan set received November 25, 2014 
 

  “Landscape Improvement Plans for Bluff Repairs” by George Mercer 
Landscape Architecture, pages 1-4 and 6-7 are dated June 12, 2011 and page 5 is 
dated July 15, 2012. 

 
6.  Plan set received February 20, 2015 
 

 Three copies of unsigned and undated plans marked “As-Built” (2 pages total per 
plan set) 

 
7.  Plan set received April 3, 2015 
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 Three copies of signed and dated plans marked “As-Built” (2 pages total per plan 
set) 

 
Materials submitted by Mike Brown and Colm Kenny on February 28, 2014 in regards 
to CDP application #6-10-018: 
 

1. As-Built Geotechnical Report for Bluff Restoration – May 8, 2002 
2. Bluff and Seawall landscape Plan – May 22, 2002 
3. Response to Third Party Review – August 9, 2004 
4. Response to City of Encinitas Review Comments – May 15, 2012 
5. Response to California Coastal Commission Review Comments for Cease and Desist 

Order – June 15, 2012 
6. Engineering Calculations – Various Dates 
7. Haul Route Permit – May 29, 2001 
8. Temporary Encroachment Permit – December 13, 2000 

 
Materials submitted by Mike Brown on March 1, 2014 in regards to CDP application 
#6-10-018: 
 

9. 1 page Memorandum from Monica Sonie to Mike McNeff which referenced a Soils 
Report from Construction Testing Engineers, which was not a part of the March 1, 
2014 submittal – August 26, 2004 

10. 1 page Transmittal from Construction Testing & Engineering, Inc. to Flores Lund 
Consultants which references Wet Signed and stamped As-Built Geotechnical 
Report, which was not a part of the March 1, 2014 submittal – May 10, 2002 

 
Materials submitted by Mike Brown on March 3, 2014 in regards to CDP application 
#6-10-018: 
 

11. Update Geotechnical Report for Bluff Restoration and Slope Stability Analysis – 
May 31, 2011 

 
Materials submitted by Mike Brown on November 24, 2014 in regards to CDP 
application #6-10-018: 
 

12. 10 page fax to Commission staff dated November 21, 2014 and November 24, 2014 
 
Materials submitted by Mike Brown on February 20, 2015 in regards to CDP 
application #6-10-018: 
 

13. Two copies of a one page letter to Commission staff, dated February 20, 2015 
 
Materials submitted by Colm Kenny on April 1, 2015 in regards to CDP application 
#6-10-018: 
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14. 2 page memorandum titled “Confirmation of Previous Geotechnical Observations 
Brown Residence 836-838 Neptune Avenue Encinitas, California” dated Janurary 
14, 2015 

 
 



CONSENT ORDER 

EXHIBIT NO. 14 

APPLICATION NO. 

6-10-018 

Consent Order 

California Coastal Commission 


































