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No Substantial Issue

Important Hearing Procedure Note: This is a substantial issue only hearing. Testimony will be
taken only on the question of whether the appeal raises a substantial issue. (See generally 14
CCR §13115.) Generally and at the discretion of the Chair, testimony is limited to three minutes
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total per side. Please plan your testimony accordingly. Only the Applicant, persons who opposed
the application before the local government (or their representatives), and the local government
shall be qualified to testify. (I1d. 8§ 13117.) Others may submit comments in writing. (1d.) If the
Commission determines that the appeal does raise a substantial issue, the de novo phase of the
hearing will occur at a future Commission meeting, during which the Commission will take
public testimony. (Id. § 13115(b).)

SUMMARY OF STAFF RECOMMENDATION

The City of Pismo Beach approved a coastal development permit (CDP) authorizing demolition
of an existing 1,319 square-foot single-story single-family residence and, in its place,
construction of a 3,575 square-foot, two-story, single-family residence with an attached
secondary dwelling unit and an attached garage. The project parcel is located in the residential
Shell Beach neighborhood and is zoned Single Family Residential (R-1), surrounded by existing
residences on three sides (the fourth side fronting Windward Avenue).

The Appellants contend that the City-approved project is inconsistent with City of Pismo Beach
Local Coastal Program (LCP) policies regarding the establishment of a public path to address
and abate existing access connectivity deficiencies in this portion of the Shell Beach
neighborhood, the protection of neighborhood character, and access to a City sewer easement
that traverses the property.

After reviewing the local record, Commission staff has concluded that the approved project does
not raise a substantial issue with respect to the project’s conformance with the City of Pismo
Beach LCP. The local action is factually and legally supported by the record, and the project
complies with applicable LCP requirements. The City-approved project authorizes a residential
structure located on an appropriately zoned parcel surrounded by existing, similarly-situated
residential homes.

With respect to public access, the project site is located in an area identified in the LCP as having
lateral bluff top public access connectivity deficiencies. The City extensively considered where
the proper public access connections in this area should be, including whether or not a public
access easement should be required on the Applicant’s property. Ultimately, the City concluded
that an access easement on the Applicant’s property was not necessary at this time because it
would not connect with any existing access easements or pathways and therefore would not
provide or improve public access in the area. The City concluded that an easement on the
Applicant’s property did not comport with the City’s vision and goals for the provision of public
access in this area, and thus its decision to not require a public access easement on the
Applicant’s property was not inconsistent with the LCP’s access goals and requirements in the
project area.

In regards to community character, the City-approved project meets all applicable LCP
requirements related to siting and design of residential structures in this urbanized community,
including with respect to height, setbacks, second story step-backs and articulation, and floor
area ratio.
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Finally, with respect to City utility easements, the project parcel includes a ten-foot wide sewer
easement. While the LCP contains no policy to explicitly address building on existing City utility
easements, the City appropriately conditioned the residence to avoid it being built directly over
the easement in order to ensure that the City will be able to repair and maintain the sewer. Thus,
the City-approved project will not adversely impact the City’s ability to access the sewer
easement.

In short, the City-approved project on appeal does not raise substantial LCP conformance issues.
As a result, staff recommends that the Commission determine that the appeal contentions do not
raise a substantial LCP conformance issue, and that the Commission decline to take jurisdiction

over the CDP for this project. The single motion necessary to implement this recommendation is
found on page 4 below.
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I. MOTION AND RESOLUTION

Staff recommends that the Commission determine that no substantial issue exists with respect
to the grounds on which the appeal was filed. A finding of no substantial issue would mean that
the Commission will not hear the application de novo and that the local action will become final
and effective. To implement this recommendation, staff recommends a YES vote on the
following motion. Passage of this motion will result in a finding of No Substantial Issue and the
local action will become final and effective. The motion passes only by affirmative vote of a
majority of the Commissioners present.

Motion: I move that the Commission determine that Appeal Number A-3-PSB-15-0030
raises no substantial issue with respect to the grounds on which the appeal has been
filed under Section 30603. | recommend a yes vote.

Resolution to Find No Substantial Issue. The Commission finds that Appeal Number A-
3-PSB-15-0030 does not present a substantial issue with respect to the grounds on which
the appeal has been filed under Section 30603 of the Coastal Act regarding consistency
with the Certified Local Coastal Program and/or the public access and recreation
policies of the Coastal Act.

1. FINDINGS AND DECLARATIONS

The Commission finds and declares as follows:

A. PROJECT DESCRIPTION AND LOCATION

The City-approved project authorizes the demolition of an existing 1,319 square-foot single-
family residence and subsequent construction of a 3,575 square-foot single-family residence,
consisting of a 2,470 square-foot primary residence with an attached 495 square-foot garage and
a 610 square-foot attached secondary dwelling unit, on a 5,236 square-foot lot at 338 Windward
Avenue (APN 010-371-012) in the Shell Beach neighborhood of the City of Pismo Beach. Shell
Beach is an urbanized residential neighborhood located upcoast from downtown Pismo Beach,
set between Highway 101 and large coastal bluffs. The subject parcel is surrounded by existing
residences and is the second parcel inland from the coastal bluff. The parcel is zoned Single
Family Residential (R-1), and the surrounding neighborhood contains a mix of one-, two-, and
three-story houses, of varying sizes and architectural styles.

See Exhibit 1 for the project location map, Exhibit 2 for project site photos, and Exhibit 3 for the
approved project plans.

B. CiTY oF PiIsmo BEACH CDP APPROVAL

The City of Pismo Beach Planning Commission approved CDP 14-00080 by a 4-0 vote on July
8, 2014. The Planning Commission-approved project was subsequently appealed to the City
Council, and on April 21, 2015, the Pismo Beach City Council denied the appeals and approved
the project by a 4-1 vote®. The City’s notice of final local action was received in the Coastal

1 A “no” vote was cast by Council Member Blake.
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Commission’s Central Coast District office on May 6, 2015 (Exhibit 4). The Coastal
Commission’s ten-working day appeal period for this action began on May 7, 2015 and
concluded at 5pm on May 20, 2015. Two valid appeals of the City’s CDP decision were received
during the appeal period (see below and see Exhibit 5).

C. APPEAL PROCEDURES

Coastal Act Section 30603 provides for the appeal to the Coastal Commission of certain CDP
decisions in jurisdictions with certified LCPs. The following categories of local CDP decisions
are appealable: (a) approval of CDPs for development that is located (1) between the sea and the
first public road paralleling the sea or within 300 feet of the inland extent of any beach or of the
mean high tide line of the sea where there is no beach, whichever is the greater distance, (2) on
tidelands, submerged lands, public trust lands, within 100 feet of any wetland, estuary, or stream,
or within 300 feet of the top of the seaward face of any coastal bluff, and (3) in a sensitive
coastal resource area; or (b) for counties, approval of CDPs for development that is not
designated as the principal permitted use under the LCP. (See Pub. Res. Code § 30603(a)(1)-(4).)
In addition, any local action (approval or denial) on a CDP for a major public works project
(including a publicly financed recreational facility and/or a special district development) or an
energy facility is appealable to the Commission. (Id. § 30603(a)(5).) This project is appealable
because it is located between the first public road and the sea, and because it is located within
300 feet of the mean high tide line and the coastal bluff.

The grounds for appeal under Section 30603 are limited to allegations that the development does
not conform to the certified LCP or to the public access policies of the Coastal Act. (Id. §
30603(b).) Section 30625(b) of the Coastal Act requires the Commission to consider a CDP for
an appealed project de novo unless a majority of the Commission finds that “no substantial
issue” is raised by such allegations.? (1d. § 30625(b)(2).) Under Section 30604(b), if the
Commission conducts the de novo portion of an appeals hearing and ultimately approves a CDP
for a project, the Commission must find that the proposed development is in conformity with the
certified LCP. If a CDP is approved for a project that is located between the nearest public road
and the sea or the shoreline of any body of water located within the coastal zone, Section
30604(c) also requires an additional specific finding that the development is in conformity with
the public access and recreation policies of Chapter 3 of the Coastal Act. This project is located
between the nearest public road and the sea and thus this additional finding would need to be
made (in addition to a finding that the proposed development is in conformity with the Pismo
Beach certified LCP) if the Commission were to approve the project following a de novo
hearing.

2 The term “substantial issue” is not defined in the Coastal Act or in its implementing regulations. In previous
decisions on appeals, the Commission has generally been guided by the following factors in making substantial
issue determinations: the degree of factual and legal support for the local government’s decision; the extent and
scope of the development as approved or denied by the local government; the significance of the coastal resources
affected by the decision; the precedential value of the local government's decision for future interpretations of its
LCP; and, whether the appeal raises only local issues as opposed to those of regional or statewide significance.
Even when the Commission chooses not to hear an appeal (by finding no substantial issue), appellants
nevertheless may obtain judicial review of a local government’s CDP decision by filing a petition for a writ of
mandate pursuant to the Code of Civil Procedure, Section 1094.5. (See Pub. Res. Code § 30801.)
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The only persons qualified to testify before the Commission on the substantial issue question are
the Applicant, persons opposed to the project who made their views known before the local
government (or their representatives), and the local government. (14 CCR §13117.) Testimony
from other persons regarding substantial issue must be submitted in writing. (Id.) Any person
may testify during the de novo CDP determination stage of an appeal, if there is one.

D. SUMMARY OF APPEAL CONTENTIONS

The Appellants contend that the City-approved project is inconsistent with a number of Pismo
Beach Local Coastal Program (LCP) policies, including those that protect public access, those
that regulate development size to protect community character, and those that protect City public
utility easements. Specifically, with respect to public access, the Appellants contend the
approved project is inconsistent with LCP Policy LU-H-8 because the approved project does not
include a public access easement through the Applicant’s property to allow for a pedestrian
connection between Boeker Street and Windward Avenue. With respect to development size, the
Appellants contend that the size and scale of the approved project are inconsistent with LCP
Policy LU-H-4(a), which encourages new development to reflect the small scale image of the
Shell Beach neighborhood. Finally, with respect to utility easements, the Appellants contend the
City-approved project is not consistent with an informal City policy that prohibits construction
over City easements, in this case a sewer easement.

See Exhibit 5 for the full appeal text.
E. SUBSTANTIAL ISSUE DETERMINATION

1. Public Access

Applicable Pismo Beach Local Coastal Program Policies
The applicable Pismo Beach LCP policies regarding lateral pedestrian pathways in the Shell
Beach Planning Area read:

LCP Policy LU-H-8 Lateral Access at Boeker Street. The City should pursue
opportunities to create lateral pedestrian pathways connecting Booker[sic] Street to
Placentia Avenue or Ocean Boulevard to the north and to Windward Avenue or Ocean
Boulevard to the south. This requirement shall be implemented as part of project
approval, private gifts or dedications or possibility[sic] through public acquisition. (See
Parks and Recreation Element, Policy PR-5, Path System.)

LCP Policy PR-5 Multi-Use Path System (Trails). A system of public paths as delineated
on Figure PR-2 shall be developed to connect the various parks, scenic aspects and open
space of the city. Ideally the paths should be located within designated greenbelt areas.
However, in areas of the community that have already been developed, the system can
include sidewalks and right-of-way shoulders of less traveled streets. The system should
be delineated with signs, uniform landscaping, and pavement. Every attempt shall be
made to interconnect city trails with those being developed by adjacent cities and the
county.
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LCP Figure PR-2 and Table PR-4(11)(b): (see Exhibit 7)

The Shell Beach neighborhood is bounded on its ocean side by Ocean Boulevard, which
provides nearly continuous lateral pedestrian and vehicular access along the ocean bluff all the
way from Vista Del Mar Avenue upcoast to Dinosaur Caves Park downcoast. However, Ocean
Boulevard does not connect between the two blocks between Placentia Avenue and Windward
Avenue. This two block segment fragments Ocean Boulevard, and results in a gap in Shell
Beach’s lateral bluff top public access (see Exhibit 6). To remedy this public access gap, LCP
Policy LU-H-8 encourages the City to create a lateral pedestrian pathway between Placentia
Avenue and Windward Avenue, including through publicly acquiring and building such a
pathway, accepting private gifts or dedications, or through requiring a public access easement on
private property as part of project approval. The policy does not state a timeframe for achieving
the completion of the pathway, a preference for one method over others in its implementation, or
a specific preferred alignment. Similarly, LUP Figure PR-2 and Table PR-4(11)(b) (Exhibit 7)
show the need for access improvements in this area, envisioning a connection between Placentia
Avenue and Windward Avenue to provide public access and fill in the access gap.

Consistent with these policies, the city, as a condition of approval for a CDP for the construction
of a residence at 374 Boeker Street,* required a public access easement/pedestrian path
connecting Boeker Street with Ocean Boulevard, which has since been built (Exhibit 6), thereby
solving half of this area’s lateral access deficiencies. Furthermore, the City required, via
condition of another CDP,* an access easement at the property at 367 Boeker Street, which abuts
the Applicant’s western property line. However, this easement terminates at the property line and
does not extend all the way to Windward Avenue. Thus, a full connection between Boeker Street
and Windward Avenue is still lacking. Because of this, pedestrians need to walk one quarter-mile
along Boeker Street to Shell Beach Road, and then continue one quarter-mile along Windward
Avenue in order to reach Ocean Boulevard to continue along the bluff. A pedestrian path from
Boeker Street to Windward Avenue passing through the Project site would shorten this half-mile
(one way) journey to approximately 130 feet (Exhibit 6).

Appellants’ Contentions

The Appellants contend that the City-approved project does not conform with LCP Policy LU-H-
8 because the approved project does not require an easement through the property to connect
Windward Avenue with Boeker Street. The Appellants go on to state that the redevelopment of
388 Windward presents an exceptional opportunity to enrich the community by “adhering to the
General Plan mandate to obtain an access easement to complete a pedestrian path connecting the
south end of Shell Beach with Ocean Boulevard”® and that to allow the project without requiring
a path as mandated by the General Plan/Land Use Plan would deprive the public of an
opportunity to connect a missing coastal access link.

® City of Pismo Beach CDP 01-0251, approved by the City in 2002, with the Commission finding No Substantial
Issue in CDP Appeal No. A-3-PSB-02-076 in November 2002.

* City of Pismo Beach CDP P12-000055, approved by the City in November 2012.

® Pismo Beach has a joint General Plan/Land Use Plan.
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Analysis

As described above, Policy LU-H-8 does not require the City to condition specific development
projects to create this public access path, and it allows the City discretion as to when and where
to create these connections. As discussed above, in implementing Policy LU-H-8, the City
conditioned a public access easement at 367 Boeker Street to help fill in the remaining access
gap on the block between Boeker Street and Windward Avenue. The City’s vision is for this
access easement to connect with a future easement at the property at 398 Windward Avenue,
which is adjacent to, and seaward of, the Applicant’s property at 388 Windward Avenue. Thus,
the City would require an access easement on the property at 398 Windward Avenue when this
property redevelops in the future. Securing an easement in this manner would create a linear
public access pathway crossing both 367 Boeker Street and 398 Windward Avenue, and would
connect Boeker Street with Windward Avenue, thereby achieving the goal outlined in Policy
LU-H-8.

In its review of the Applicant’s CDP application at 388 Windward Avenue, the City extensively
considered where the proper public access connections in this area should be, including whether
or not the City should require a public access easement on the Applicant’s property. Ultimately,
the City concluded that an access easement on the Applicant’s property was unneeded because
any easement segment would not actually provide ready public access without securing future
access easement connections on neighboring property. The City found that the existing easement
at 367 Boeker Street is offset by roughly 20 to 25 feet from the Applicant’s western property
line, and abuts the rear of the property at 398 Windward Avenue instead. Due to this 20 to 25-
foot offset, any easement along the western property line at 388 Windward Avenue would not
actually connect with the existing easement at 367 Boeker Street and would not create a public
access path as envisioned in Policy LU-H-8 (Exhibit 6). Thus, a better approach to ensure
continuous lateral access is provided in this area, and to meet the LCP’s access objectives, would
be to require an easement on the adjacent property at 398 Windward Avenue, thereby creating a
linear access connection that would provide superior access utility, and would be easier to
monitor and maintain. Because of all of these factors, the City concluded that an access easement
was not necessary on the Applicant’s property, that its decision to not require an easement was
not inconsistent with the LCP, and that the best way to meet the LCP’s access goals and policies
is to pursue a public access easement on the property at 398 Windward Avenue when that
property redevelops in the future.

In conclusion, the City extensively studied the access issues and preferred alignments of
pathways and trails in the project area, and concluded that an easement on the Applicant’s
property did not comport with the City’s vision and goals for the provision of public access in
this area. Thus, the City’s action does not raise a substantial issue with respect to the
recommendation in LCP Policy LU-H-8 to create lateral pedestrian pathways connecting Boeker
Street to Windward Avenue.

2. Community Character

Applicable LCP Policies and Standards
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LCP Policy D-2 Building and Site Design Criteria. (a) Small Scale. New development
should be designed to reflect the small-scale image of the city rather than create large
monolithic buildings. Apartment, condominium and hotel buildings should preferably be
contained in several smaller massed buildings rather than one large building. Building
mass and building surfaces such as roofs and exterior walls shall be highly articulated to
maintain a rich visual texture and an intimate building scale. Maximum height, setback,
and site coverage standards to achieve the desired small-scale character will be
regulated by City ordinance. Except where specified otherwise by this Plan or further
limited by the implementing ordinance, the maximum height standard for new buildings
shall not be more than 25 feet above existing natural grade in Neighborhood Planning
Areas A through J, and Q; and not more than 35 feet above existing natural grade in the
remaining portions of the Coastal Zone.

LCP Policy LU-H-1 Concept. Shell Beach Road is bordered by a narrow commercial
strip backed by a narrow band of High Density Residential. Behind the High Density
residential area to the Ocean, a medium density land use accommodates single family
homes in the area. The focus of this area is a more traditional beach community with
small single-family lots, street activity, and views of the ocean to the west, and the
foothills to the east. The emphasis is on assuring that new and expanded homes are
compatible with the scale, bulk, and character of existing neighborhood.

LCP Policy LU-H-4 Residential Guidelines. (a) Scale of structures. New
development should be designed to reflect the small scale image of Shell Beach rather
than large monolithic buildings. Buildings should be designed with vertical,
horizontal and roof articulation of building faces. Where two-story buildings are
proposed, the second story should normally be stepped back.

IP Policy 17.102.010(A). Building heights, Residential.

Except as provided in Chapter 17.081 or unless a variance has been granted pursuant to
Chapter 17.121, no structures in the... R-1... zones shall exceed twenty-five feet in height
as measured above the center of the building footprint at site grade, nor shall the vertical
measurement of any portion of the structure exceed thirty-five feet in height above site
grade....

IP Policy 17.102.020(4)(a). Minimum front yard requirements. Residential.

The minimum front yard setback required may be the lesser of the following situations:
The average front yard setback of the nearest improved lots on each side of the subject
property on the same side of the street, but in no case less than ten (10) feet, nor required
to be more than twenty (20) feet.

IP Policy 17.102.030(A) Minimum side yard setback requirements. Residential.
Inthe ... R-1... zones ... interior lots shall have a side yard setback of not less than ten
percent of the lot width, but in no case shall the setback be less than four feet nor
required to be more than five feet.

IP Policy 17.102.040(A) Minimum rear yard setback requirements. Residential.
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Inthe ... R-1... zones each corner and interior lot shall have a rear yard setback of not
less than ten percent of the average lot depth, but in no case shall the setback be less than
five feet nor be required to be more than ten feet.

IP Policy 17.102.060(B) Minimum lot size and/or area requirements for new lots.
R-1 ... Zones ... The minimum lot size for all lots created after the date of adoption of this
ordinance shall be five thousand sg. ft.

IP Policy 17.102.080(B) Maximum allowable lot coverage for all structures. R-1 Zone.
Total maximum lot coverage for subdivided parcels: Fifty-five percent.

IP Policy 17.102.090(B) Maximum allowable total building floor area for all structures
as a percentage of lot area. R-1 Zone

Eighty-six percent of the first two thousand seven hundred square feet of lot area plus
sixty percent of any lot area in excess of two thousand seven hundred square feet.

IP Policy 17.105.135(A) Development and design standards applicable to single-family
dwellings in certain zones.

The following additional development and design standards shall be applicable to the
development, enlargement or alteration of single-family dwellings in the R-1... Zones ...:
To avoid "boxy" structures that have unrelieved exterior wall planes extending in height
for two or more stories and to promote vertical articulation of wall planes, the amount of
gross floor area on any second floor shall not exceed eighty percent of the amount of
gross floor area on the ground floor. Any "stepbacks™ of the second-floor living area
from the building footprint on the ground level shall be required to be provided at least in
part on the street-side of the house unless infeasible.

Pismo Beach LCP Policies D-2, LU-H-1, and LU-H-4 are designed to maintain the nature and
character of Pismo Beach as a small coastal town by avoiding very large buildings and excessive
massing. The policies propose to achieve this through the use of articulated roofs and exterior
walls, second stories that step back from the first story, and specific height and setback
regulations. Specifically, regarding the residential area of Shell Beach, the intent of Policy LU-
H-1 is to retain the traditional beach-town community feel of small single-family lots with views
to the ocean to the west and the foothills to the east by making homes compatible with the
character of the surrounding development. These policies are implemented by Implementation
Plan (IP) Chapters 17.102 and 17.105, which describe detailed structural height, setback, and
bulk requirements.

Appellant’s Contentions

The Appellants contend that the approved project does not meet the LCP’s neighborhood
compatibility requirements, stating that the scale of the approved residence is too large, and
inconsistent with LCP Policy LU-H-4.

Analysis

10
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The City-approved project meets all applicable LCP policies and standards with respect to
height, setback, and bulk, and is consistent with existing, similarly-situated residences in the
surrounding area. First, with regard to IP Section 17.102.010(A), which limits structure height in
the R-1 zoning district to 25 feet, the project’s approved height is 24 feet-7 inches. In terms of lot
size, IP Section 17.102.060(2) states that the minimum lot size must be 5,000 square feet. The
existing lot is 5,236 square feet. With regard to IP Section 17.102.80(B), the maximum lot
coverage allowable is 55%. The project’s total lot coverage is 2,683 square feet, which is 51%.
In regards to IP Section 17.105.135(A), to avoid a “boxy” look by way of step-backs, the second
floor to lower floor ratio must be 80%. The approved project has a gross upper floor area of
1,590 square feet and a gross lower floor area of 1,985. The ratio is 80%, consistent with IP
Section 17.105.135(A). In regards to setbacks, the approved project’s front yard setback is 12.25
feet, its side yard setbacks are 5 feet, and the rear yard setback is 8.5 feet, all of which are
consistent with IP standards. Therefore, the City-approved project meets all of the LCP’s
detailed site development standards.

Policy LU-H-1 requires new homes to be compatible with the scale, bulk, and character of the
existing neighborhood. The houses within approximately 200 feet of the project site include ten
single-story residences and eighteen two-story residences. The square footage of residences
within the neighborhood varies greatly, mainly because lot size also varies greatly. The floor area
ratio of the approved project is 68%, while the LCP allows a maximum floor area of 73%?°. The
floor area ratio of the last seven redevelopment projects on Windward Avenue ranged from 54%
to 78%, with an average floor area ratio of 68%. Thus, in terms of number of stories (two) and
floor area ratio, the approved project is compatible with the scale and bulk of the surrounding
neighborhood.

In regards to design and massing, the design of the house includes articulated roofs and
articulated exterior walls, stepping back of the second floor to break up the wall lines, and other
design elements. These architectural and design elements will limit the project’s mass and create
a design that is compatible with the character of the neighborhood, consistent with LCP policies
D-2, LU-H-1and LU-H-4.

In short, the project represents construction of a residential structure in an existing, urbanized
residential neighborhood, and meets all applicable LCP policies and standards with respect to
siting and design. Thus, the City’s approval does not raise a substantial LCP compliance issue
with respect to neighborhood compatibility and community character.

3. Sewer Easement
Applicable LCP Policies and Standards
(None applicable.)

Appellant’s Contentions
The Appellants contend that the City-approved project is inconsistent with City policy
prohibiting construction over City easements, in this case a sewer easement.

® As per IP Section 17.102.090(B).

11
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Analysis

The existing residence at 388 Windward Avenue is built directly on top of a sewer easement and
does not currently provide any type of access to the sewer line within the property boundaries
(Exhibit 8). The City-approved project includes the demolition of the existing single-family
dwelling and construction of a new single-family dwelling with an attached garage, which as
designed, incorporates a second-floor “bridge” above the sewer easement, and thus does not
build directly on the sewer easement. (Exhibit 8)

The City of Pismo Beach LCP does not have a policy that prohibits constructing buildings over
utility easements. The policy cited by the Appellants prohibiting construction over City
easements in new development is an informal policy of the City’s Department of Public Works.
As such, there is no LCP requirement to avoid building over the sewer easement on the subject
lot. Thus, building over the easement is not inconsistent with the LCP.

In any event, as approved, the project design includes a “bridge” that is eight feet above the
easement, which is sufficient clearance for repair equipment and crews to access the City sewer
line in case of needed repairs or maintenance. In addition, the project was approved with
conditions (Utility Conditions 21(a)-(i) — see Exhibit 4) that protect the sewer line and allow the
City to access the sewer line in the case of needed repairs. Condition 21(d) states that the first
floor of the structure “may not be built over the existing ten-foot-wide sewer easement. The
second floor may span over the easement.” The approved project’s Utility conditions act to fully
protect the sewer easement, and require the Applicants to keep the easement accessible to the
City of Pismo Beach should the sewer line need repairs. The City Engineer stated that, as
designed, the project provides sufficient access for the City to work on the existing sewer line if
repairs are needed in the future.

As a result of these conditions and the approved project’s design, the project does not raise a
substantial issue in regard to building over the utility easement because the project provides
sufficient space for the City to access the sewer line and is conditioned to ensure that the existing
sewer line is not compromised by the project.

Thus, the City-approved project does not raise a substantial issue with respect to utility
easements.

F. CONCLUSION

When considering a project that has been appealed to it, the Commission must first determine
whether the project raises a substantial issue of LCP conformity, such that the Commission
should assert jurisdiction over a de novo CDP for such development. At this stage, the
Commission has the discretion to find that the project does not raise a substantial issue of LCP
conformance. As explained above, the Commission is guided in its decision of whether the issues
raised in a given appeal are “substantial” by the following five factors: the degree of factual and
legal support for the local government’s decision; the extent and scope of the development as
approved or denied by the County; the significance of the coastal resources affected by the
decision; the precedential value of the County’s decision for future interpretations of its LCP;
and, whether the appeal raises only local issues as opposed to those of regional or statewide
significance.
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A-3-PSB-15-0030 (Rozo SFD)

In this case, these five factors, considered together, support a conclusion that this project does
not raise a substantial issue of LCP conformance. First, the City’s conclusion that, as
conditioned, the approved residence would not have significant adverse impacts to public access,
community character, or to the City’s sewer easement, is well supported by the record (as
discussed extensively by staff in Section II.E of this staff report), weighing against finding a
substantial issue. Second, the approved project is consistent with the purpose of the LCP’s
single-family residential zoning district and complies with the LCP’s development standards,
including with respect to building size and architectural attributes. Thus, the extent and scope of
this project weigh in favor of a finding of no substantial issue. Third, the project is located within
an existing residential community which is already substantially developed, and no significant
coastal resources are expected to be adversely affected by this approval, so this factor also
weighs against finding a substantial issue. The proposed project is consistent with all relevant
LCP policies, so this project should not create an adverse precedent with respect to LCP
interpretation, and thus this factor weighs against finding a substantial issue. Finally, the
decisions made here are site- and LCP-specific and therefore do not raise issues of regional or
statewide significance, also weighing against a finding that a substantial issue exists.

Therefore, all five factors weigh against a finding that the City’s approval raises a substantial
issue with respect to the LCP. Given that the record supports the City’s action and the City’s
analysis did not result in the approval of a project with significant coastal resource impacts, and
given that the approved project complies with applicable LCP provisions and raises no statewide
issues, the Commission finds the appeal does not raise a substantial issue of conformance with
the LCP and thus the Commission declines to take jurisdiction over the CDP for this project.

For the reasons stated above, the Commission finds that Appeal Number A-3-PSB-15-0030 does
not present a substantial issue with respect to the grounds on which the appeal has been filed
under Section 30603 of the Coastal Act and finds the project is consistent with the certified LCP
and the public access policies of the Coastal Act.
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AECEIVED

STATE OF CALIFORNIA — THE RESOURCES AGENCY EDMUND G. BROWN JR., Governor

CALIFORNIA COASTAL COMMISSION APR 9 8 2015

NORTH CENTRAL COAST DISTRICT OFFICE
45 FREMONT STREET, SUITE 2000

SAN FRANCISCO, CA  94105-2219 CALI FORN lA
) sov i OASTAL COMMISSION
TOD (415) 597-5885 TTRMTAAL MOAQT DS

APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT
Please Review Attached Appeal Information Sheet Prior To Completing This Form.

SECTION 1.  Appellant(s)

Name:  Tarren Collins
Mailing Address: PO Box 3063
City:  Shell Beach ZipCode: 93448 Phone:  (805)773-0233

SECTION II. Decision Being Appealed

1. Name of local/port government: Pismo Beach City Council

2. Brief description of development being appealed:

Approval of a Coastal Development Permit for the Demolition of an Existing Residence and
Construction of a New Two-Story Single-Family Residence with an attached Secondary Dwelling Unit at
388 Windward Avenue, Pismo Beach. Ernie & Pam Rozo, Applicant; item 6.A on City Council Agenda for
April 21, 2015.

3. Development's location (street address, assessor's parcel no., cross street, etc.):

388 Windward Avenue, Pismo Beach, CA 93449

4.  Description of decision being appealed (check one.):

ﬂ Approval; no special conditions
[  Approval with special conditions:
[]  Denial

Note:  For jurisdictions with a total LCP, denial decisions by a local government cannot be
appealed unless the development is a major energy or public works project. Denial
decisions by port governments are not appealable.

~ TOBECOMPLETED BY COMMISSION:
appeaLNO: A -5-F5B-[5-0030
DATEFILED: D~ p~15

DISTRICT: W M
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 2)

5. Decision being appealed was made by (check one):

[]  Planning Director/Zoning Administrator
g City Council/Board of Supervisors
[]  Planning Commission
[l  Other
6.  Date of local government's decision; April 21, 2015

7. Local government’s file number (if any): Item 6 A on City Council Agenda for 4-21-15

SECTION III. Identification of Other Interested Persons

Give the names and addresses of the following parties. (Use additional paper as necessary.)
a.  Name and mailing address of permit applicant:

Emie & Pam Rozo
388 Windward Ave.
Pismo Beach, CA 93449

b. Names and mailing addresses as available of those who testified (either verbally or in writing) at
the city/county/port hearing(s). Include other parties which you know to be interested and should
receive notice of this appeal.

(1) David & Mary Stornetta Mailing address:
349 Boeker Ave. 1675 Bee Canyon Rd
Shell Beach, CA 93449 Arroyo Grande, CA 93420
(2) Wayne & Julie Maire
2389 El Vista

Redding, CA 96002

(3) Albert & Gila Pomerantz
6555 N. Dolores Ave.
Fresno, CA 93711

(4) Robert Warner
345 Boeker Ave.
Pismo Beach, CA 93449
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 3)

SECTION 1V. Reasons Supporting This Appeal
PLEASE NOTE:

e Appeals of local government coastal permit decisions are limited by a variety of factors and requirements of the Coastal
Act. Please review the appeal information sheet for assistance in completing this section.

o State briefly your reasons for this appeal. Include a summary description of Local Coastal Program, Land Use
Plan, or Port Master Plan policies and requirements in which you believe the project is inconsistent and the reasons
the decision warrants a new hearing. (Use additional paper as necessary.)

e This need not be a complete or exhaustive statement of your reasons of appeal; however, there must be sufficient
discussion for staff to determine that the appeal is allowed by law. The appellant, subsequent to filing the appeal,
may submit additional information to the staff and/or Commission to support the appeal request.

This project development is not in conformity with, and therefore violates, the requirements if the LCP
and General Plan, and the public access policies of the Coastal Act .

The most important violation of the LCP and the public access policies of the Coastal Act arises because
a public access easement creating a pedestrian path through 388 Windward Avenue to connect Windward
Ave with Boeker Avenue was not required as a condition of approval.

Additionally, the overall size of the home does not meet the Neighborhood Compatibility requirement per the
General Plan. The total building area needs to be further reduced to meet the requirement.
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 4)

SECTION V. Certification

The information and facts stated above are correct to the best of my/our knowledge.

e-—'("-______— —

Signature of Appellant(s) or Authorized Agent

Date: April 24, 2015

Note: If signed by agent, appellant(s) must also sign below.
Section VI. Agent Authorization

I/We hereby authorize

to act as my/our representative and to bind me/us in all matters concerning this appeal.

Signature of Appellant(s)

Date:
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> ) LAW OFFICE OF TARREN COLLINS
@, @ 6:—\._, P.0. Box 3063 ED
Shell Beach, CA 93448
\' Tel: (805) 773-0233 A E C E ‘ V
Fax: (805) 773-0403 APR 9 8 2015

April 21, 2015 CALIFORNIA
’ COASTAL COMMISSION
City of Pismo Beach Council Members e TRAL G

Sent via email to Elaina Cano <ecano@pismobeach. org>

Re: ftem 6A on 4/21/15 Council Agenda - 388 Windward Ave

Honorable Pismo Beach City Council Members:

I have lived in Shell Beach Village since 2001. I also lived here in the early 1980°s when I was in
college. I came to love this community when I was growing up in San Luis Obispo. Iam an attorney
whose practice includes land use and planning issues.

I am opposed to this project because it does not include an essential pedestrian access easement, as
required by our General Plan LU-H-8. The general plan is the Holy Grail and is required to be adhered to
by anyone developing in the city. I also oppose this development on the grounds that the overall size of

. the development does not meet the Neighborhood Compatibly requirement per the General

Plan. Additionally, I am opposed to building over the sewer line.

One of the major purposes of the General Plan is to assure that development in the City of Pismo Beach
maintains, and if possible enhances, the community experience for the current residents. We have an
exceptional opportunity to enrich our community by adhering to the General Plan mandate to obtain
access easements to complete a pedestrian path connecting the south end of Shell Beach with Ocean
Boulevard. To allow this development to be approved without requiring the pedestrian access easement,
as mandated by our General Plan, would be a travesty negatively impacting the community for
generations to come.

Prior developments in this area of Shell Beach were required to include the pedestrian access easements
mandated by LU-H-8. . The community development director required a pedestrian access path over the
front of the project at 374 Boeker, and this development was completed per those requirements. When the
property at 367 Boeker was redeveloped, a pedestrian access easement pursuant to LU-H-8 was also
required at the east end of the property.

A finding that the easement on 388 Windward, does not align would be inconsistent with the finding for
requiring the easement over 374 Boeker. The easement over 374 Boeker also does not align, but these
casements can be connected in the future. The city is required to acquire these easement at 388 Windward
per LU-H-8.

The request to build over a sewer line is inconsistent with city policy. Why would the city jeopardize the
whole of south Shell Beach Village for the benefit of one property owner? The city engineer would not
allow any building over the sewer line that traversed the property at 374 Boeker. The property at 388
Windward can be developed without building over the sewer line, and this council should reject the
project until plans are submitted which do not have any buildings placed over the sewer line.
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The revised plan has reduced the total building area by only 119 square feet, with 91 square feet if this
reduction in the garage. This is less than 3%. The overall size still does not meet the Neighborhood ( L)
Compatibility requirement per the General Plan. The total building area needs to be further reduced to
meet the requirement. Staff’s recommendations should be incorporated in the overall design.

After all these years it would be ideal to walk along Ocean Blvd from Dinosaur Caves to Vista Del Mar.
This is the purpose of General Plan section LU-H-8. Please require the pedestrian access easement over
388 Windward as a condition of approval. And please require the reduction in size of the building area
to comply with the Neighborhood Compatibly requirement of the General Plan. And please do not allow
any buildings to be placed over the sewer line.

Thank you,

Tarren Collins
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STATE OF CALIFORNIA — THE RESOURCES AGENCY E‘D EDMUND G. BROWN JR., Govermor
CALIFORNIA COASTAL COMMISSION B\B SR

NORTH CENTRAL COAST DISTRICT OFFICE N - 61

45 FREMONT STREET, SUITE 2000 MA

SAN FRANCISCO, CA 94105-2219 N\ A

VOICE (415) 904-5260

FAX (415) 904.5400 CA\_\FOP‘ N“SC‘,\ON

TOD (415) 507-5885 AL oMol
RORSTAY Brne

APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT
Please Review Attached Appeal Information Sheet Prior To Completing This Form.

SECTION1. Appellant(s)

Name: [ gurie D. Cummings
Mailing Address: 305 Windward Avenue

City:  Shell Beach Zip Code: 93449 Phone:  (805)440-1567

SECTION II. Decision Being Appealed

1.  Name of local/port government: Pismo Beach City Council

2.  Brief description of development being appealed:

Approval of a Coastal Development Permit for the Demolition of an Existing Residence and
Construction of a New Two-Story Single-Family Residence with an attached Secondary Dwelling Unit at
388 Windward Avenue, Pismo Beach. Ernie & Pam Rozo, Applicant; item 6.A on City Council Agenda
for April 21, 2015.

3. Development's location (street address, assessor's parcel no., cross street, etc.):

388 Windward Avenue, Pismo Beach, CA 93449 at Ocean Boulevard

4.  Description of decision being appealed (check one.):

Approval; no special conditions
[J  Approval with special conditions:
[0  Denial

Note:  For jurisdictions with a total LCP, denial decisions by a local government cannot be
appealed unless the development is a major energy or public works project. Denial
decisions by port governments are not appealable.

TO BE COMPLETED BY COMMISSION:
APPEAL NO: _A-~3-P3b-15-D0C2D
DATE FILED: 5’ (e f/ 5
psmer. - Cenpal-Coast
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 2)

5.  Decision being appealed was made by (check one):

[0  Planning Director/Zoning Administrator
X1 City Council/Board of Supervisors
[0  Planning Commission
0  Other
6. Date of local government's decision: April 21, 2015

7.  Local government’s file number (if any):  Item 6 A on City Council Agenda for 4-21-15

SECTION II1. Identification of Other Interested Persons

Give the names and addresses of the following parties. (Use additional paper as necessary.)
a. Name and mailing address of permit applicant:

Ernie & Pam Rozo
388 Windward Ave.
Pismo Beach, CA 93449

b. Names and mailing addresses as available of those who testified (either verbally or in writing) at
the city/county/port hearing(s). Include other parties which you know to be interested and should
receive notice of this appeal.

(1) David & Mary Stornetta Mailing address:
349 Boeker Ave. 1675 Bee Canyon Rd
Shell Beach, CA 93449 Arroyo Grande, CA 93420

(2) Wayne & Julie Maire
2389 El Vista
Redding, CA 96002

(3) Albert & Gila Pomerantz
6555 N. Dolores Ave.
Fresno, CA 93711

(4) Robert Warner
345 Boeker Ave.
Pismo Beach, CA 93449
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 3)

SECTION 1IV. Reasons Supporting This Appeal

PLEASE NOTE:

e  Appeals of local government coastal permit decisions are limited by a variety of factors and requirements of the Coastal
Act. Please review the appeal information sheet for assistance in completing this section.

o  State briefly your reasons for this appeal. Include a summary description of Local Coastal Program, Land Use Plan,
or Port Master Plan policies and requirements in which you believe the project is inconsistent and the reasons the
decision warrants a new hearing. (Use additional paper as necessary.)

¢ This need not be a complete or exhaustive statement of your reasons of appeal; however, there must be sufficient
discussion for staff to determine that the appeal is allowed by law. The appellant, subsequent to filing the appeal, may
submit additional information to the staff and/or Commission to support the appeal request.

-This project development is inconsistent with the City of Pismo Beach General Plan/Local Coastal Plan

(LCP) Land Use Element:
LU- Lateral Access at Boeker Street
H-9

The City should pursue opportunities to create lateral pedestrian pathways connecting
Boeker Street to Windward Avenue or Ocean Boulevard.. This requirement shall be
implemented as part of project approval, private gifts or dedications or possibility
through public acquisition. (See Parks and Recreation Element, Policy PR-5, Path
System.)

Creating a pedestrian path through 388 Windward Avenue to connect Windward Avenue with Boeker
Street was not required as a condition of the approval in violation of the LCP and with the public access
policies of the California Coastal Act.

-The overall size of the structure is inconsistent with the Neighborhood Compatibility requirement and
Residential Guidelines of the General Plan/LCP:

LU- Residential Guidelines

H-4a

a. Scale of Structures.

New residential development should be designed to reflect the small scale image of

Shell Beach rather than large monolithic buildings. Buildings should be designed with
vertical, horizontal and roof articulation of building faces.
The revised development plan has only reduced the house size by 28 SF, and the garage by 91 SF. The
total building area needs to be further reduced to meet the requirement.

-Additionally, the project is still proposing to build over a public utility/sewer line which is inconsistent
with city policy.
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT

SECTION V. Certification
The information and facts stated above are correct to the best of my/our knowledge

M/

@’gnaﬁyé of Appellant(s) or Authorized Agent

Date: May 1, 2015

Note: If signed by agent, appellant(s) must also sign below.
Section VI. Agent Authorization

I/We hereby authorize
to act as my/our representative and to bind me/us in all matters concerning this appeal.

Signature of Appellant(s)

Date:

Exhibit 5
A-3-PSB-16-0300
10 of 10




388 Windward Ave.
374 Boeker St. /

Exhibit 6
A-3-PSB-15-0030
1of2


ychaver
Text Box
374 Boeker St.

ychaver
Line

ychaver
Oval

ychaver
Text Box
388 Windward Ave.

ychaver
Line


20 to 25 foot offset

Existing Easement
388 Windward Ave

374 Boeker Street 0.
?
4
? 4
., City Preferred Path
Alignment
367 Boeker Street 398 Windward Ave

Existing Pedestrian Path



PR-16

Exhibit 7
A-3-PSB-15-0030
1of3



PR-17

Exhibit 7
A-3-PSB-15-0030
20f3



KEY

|
|

PATHS INCITY === BEACH PATHS w®essese

PATHS INSPHERE mmmwsme  BOARDWALK  ssssssss

Figure PR-2

ADDIO ate proje

1
AL

tnecr Park

River Viouth

Exhibit 7
A-3-PSB-15-0030
30f3




Current Residence


ychaver
Text Box
Current Residence


Approved Bridge Design
Over Sewer Easement

: '.-ug"l .-: :
T -
= e _ RECEWVED
. _. < : | - Ext

-
ot s By

S ve—


ychaver
Text Box
Approved Bridge Design Over Sewer Easement


	A-3-PSB-15-0030 (Rozo Residence) NSI stfrpt.4.13.2016 hrg
	I. motion and resolution
	II. FINDINGS AND DECLARATIONS
	A. Project Description and Location
	B. City of Pismo Beach CDP Approval
	C. Appeal Procedures
	D. Summary of Appeal Contentions
	E. Substantial Issue Determination
	F. Conclusion


	A-3-PSB-15-0030 (Rozo Residence) All Exhibits
	A-3-PSB-15-0030 (Rozo Residence) Exhibit 1 Project Location
	A-3-PSB-15-0030 (Rozo Residence) Exhibit 2 Site Photo
	A-3-PSB-15-0030 (Rozo Residence) Exhibit 3 City-Approved Project Plans
	A-3-PSB-15-0030 (Rozo Residence) Exhibit 4 Final Local Action Notice
	A-3-PSB-15-0030 (Rozo Residence) Exhibit 5 Appeals
	A-3-PSB-15-0030 (Rozo Residence) Exhibit 6 Existing Pedestrain Path
	A-3-MRB-15-0030 (Rozo Residence) Exhibit 6 Existing Pedestrain Path

	A-3-PSB-15-0030 (Rozo Residence) Exhibit 7 Figure PR-2 and Table PR-4
	A-3-MRB-15-0030 (Rozo Residence) Exhibit 7 Fig. PR-2 and Table PR-4
	A-3-MRB-15-0030 (Rozo Residence) Exhibit 7 Figure PR-2 and Table PR-4

	A-3-PSB-15-0030 (Rozo Residence) Exhibit 8 Current Residence and Bridge over Easement
	Presentation1
	Slide Number 1

	A-3-PSB-15-0030 (Rozo Residence) Exhibit 8 Bridge over Easement





