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May 9, 2016
TO:

Coastal Commissioners and Interested Parties

FROM:

South Coast District Staff

SUBJECT:

SECOND ADDENDUM TO ITEM Th10a, APPEAL NO. A-5-EMB-16-0044
(SCHAEFER) FOR THE COMMISSION MEETING OF THURSDAY,
MAY 12, 2016.

PUBLIC CORRESPONDENCE
Commission staff received one (1) letter from the applicant, John Schaefer, regarding a
conversation with an Emerald Bay employee about the supervision of an archaeologist or
paleontologist at a construction site within the Emerald Bay community. (Attachment A)
Commission staff received one (1) letter of opposition for the proposed project from Margarita
Jerabek. The letter indicates that there was procedural error in the environmental review process
for the project Initial Study (IS) and a historical resources assessment and analysis by a qualified
architectural historian should have been conducted to comply with CEQA. (Attachment B)

RESPONSE TO OPPOSITION LETTER
The letter raises issues in regards to CEQA (Attachment B). The Commission has no review
authority over the County’s CEQA determination. The only recourse would be to challenge the
County’s CEQA determination in a court of law.
The Initial Study, cited by Ms. Jerabek, and the Revised Mitigated Negative Declaration (MND)
both identified potential impacts to cultural resources by this project prior to the Coastal
Development Permit (CDP) review, and identified the project as having “no impact” in regards
to having a substantial averse change in the significance of a historical or archeological resource.
The County of Orange is the lead agency for California Environment Quality Act (CEQA)
review, and on October 15, 2015, the County found that the MND was adequate to address all
identified impacts including those to cultural resources, and satisfied the requirements of CEQA.
The certified Local Coastal Program for Emerald Bay states that historic resources “shall be
considered through the development permit review process in accordance with applicable
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federal, state and local laws and policies”; the County of Orange accordingly reviewed and
adopted the MND findings, and therefore did not violate the LCP.
The existing single-family residence was constructed in 1931, and, therefore, is over 45 years in
age. However, records indicate that the house underwent a remodel in 1950. A second remodel
was conducted in 1986 under Coastal Development Permit No. 5-86-691 which included first
and second floor additions and an interior remodel. Therefore, the original house has been
altered on several occasions and its historic integrity has been diminished. In addition, a historic
resources survey has not been produced that lists the subject site, 12 Emerald Bay, as a
potentially historic resource.
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May 6, 2016
TO:

Coastal Commissioners and Interested Parties

FROM:

South Coast District Staff

SUBJECT:

APPEAL NO. A-5-EMB-16-0044 (Schaefer) FOR THE COMMISSION
MEETING OF THURSDAY, MAY 12, 2016.

PUBLIC CORRESPONDENCE
Commission staff received one (1) letter from the appellant’s agent demonstrating opposition for
finding a no substantial issue with regard to the grounds on which the appeal was filed.
Commission staff received two (2) letters supporting the project and a finding of no substantial
issue from the applicant and the applicant’s agent.
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April 29, 2016

Via Email : Caitlin Oshida – caitlin.oshida@coastal.ca.gov

California Coastal Commission
200 Oceangate, 10th Floor
Long Beach, CA 90802
Re:

Appeal No. A-5-EMB-16-0044 (12 Emerald Bay)

Dear Commissioners:
This is an addendum to the appeal filed by Peter Meltzer. After review of the Staff Report, I
respectfully believe that Staff has erred, and that Substantial issues exist.
The Orange County-approved development does not conform to the standards set forth in the
certified Emerald Bay Local Coastal Program (LCP). Substantial issues exist with respect to
whether the local government action conforms with the LCP polices addressing cultural
resources, scientific resources, historic resources and scenic resources as set forth in the Emerald
Bay certified LCP. Further, there was a procedural error in the environment review process for
the Initial Study (IS) that analyzed the demolition of the existing Residence for construction of a
new single-family dwelling. The IS should have included a historical resources assessment and
analysis of potential Project impact for the Subject Property by a qualified architectural historian
to comply with the California Environmental Quality Act (CEQA). The IS also should have
included an archaeological resources assessment and analysis pursuant to Section 15064.5 of the
CEQA Guidelines.
The underlying objectives of the County’s Emerald Bay LCP are to:
•

Assure orderly, balanced utilization and conservation of coastal zone resources taking
into account the social and economic needs of the people of the state.

•

Encourage state and local initiatives and cooperation in preparing procedures to
implement coordinated planning and development for mutually beneficial uses.

The Coastal Act provides policy guidelines for the protection of a broad range of environmental
elements including cultural and historic resources. Cultural and historic resources are addressed
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in Section 30244 which requires analysis and mitigation measures in conjunction with
development that will have an adverse impact.

Substantial Issue Analysis
The approved plan does not conform to the standards set forth in the certified Emerald Bay LCP.
Substantial issues exist with respect to whether the local government action conforms with the
policies addressing cultural resources, scientific resources and historic resources as set forth in
the Emerald Bay certified LCP for the reason set forth below.
Historic Resource
The Emerald Bay LCP states “The historic resources in the area consist of several Mediterranean
Revival style dwelling built circa 1930. These buildings were recognized as significant by the
Environmental Coalition of Orange County in its 1981 survey of the Laguna Beach area.”
The existing structure is over 45 years in age, meets the age consideration of the California
Register of Historical Resources, was identified in a previous survey of pre-1940 buildings in the
Laguna Beach area conducted by the Environmental Coalition of Orange County in 1980-81 and,
therefore, is considered a potentially eligible historical resource pursuant to CEQA 15064.5. The
subject residence was designed by master architect Roland Eli Coate, Sr. (1890-1958 in 1931 as
a single-family residence and is a rare surviving example of a beach cottage historically
associated with the early history and settlement patterns of the Emerald Bay community.
Designed in the Monterey Revival style, the Residence was originally one and two stories and
had a shallow, L-shaped plan. Thus, the Subject Property requires evaluation prior to approval
of any project that could result in a potentially significant impact to a historical resource, such as
substantial material change, alteration or demolition.
Emerald Bay LCP Land Use Policy E 4 (a) entitled “Cultural/Scientific/Historic Resources”
states “Cultural/Scientific/Historic Resources, including archaeological, paleontological and
historic resources shall be considered through the development permit review process in
accordance with applicable federal, state and local laws and policies. Said resources shall be
identified, evaluated, preserved or investigated accordingly.”
The environment work (IS and Mitigated Negative Declaration) which the County of Orange
relied on for the approval of the project did not address or evaluate these potential cultural
and historic resources.
As noted on page 10 of the Coastal Commission staff report, the referenced “Laguna Beach
Historic Resources Inventory” only includes structures located within the jurisdictional
boundaries of the City of Laguna Beach. It is believed the Emerald Bay LCP references a
different historic assessment. As required by the Emerald Bay LCP policies, historic resources
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shall be considered through the development permit review process in accordance with
applicable federal, state and local laws and policies. Said resources shall be identified,
evaluated, preserved or investigated accordingly.
Pursuant to the Emerald Bay LCP, the Coastal Act and CEQA, historic resources are significant
coastal resources, and were not adequately considered, evaluated, or investigated during the
development permit review process. The IS should have included a historical resources
assessment and analysis of potential Project impact for the Subject Property by a qualified
architectural historian to comply with the California Environmental Quality Act (CEQA). The
County-approved development does not conform to the standards set forth in the certified
Emerald Bay LCP, the Coastal Act or CEQA, therefore a substantial issue exists.
Cultural Resource
Emerald Bay LCP Land Use Plan Section II (A) (5) states “the LCP area is underlain by
sedimentary bedrock units for the Miocene period which are considered to be of moderate to
high paleontologic sensitivity.” In addition, two archaeological sites are known to exist near the
project area. County records indicate that shell midden, a mano, scraper, a “rubbing stone” and a
“mawl stone,” and various species of marine shellfish have been found. Pursuant to the Emerald
Bay LCP Land Use Plan “all reasonable and proper step be taken to achieve the preservation of
archaeological and paleontological remains, or in the alternative, their recovery, identification
and analysis, so that their scientific and historical values area preserved.”
Emerald Bay LCP Land Use Policy E 4 (a) entitled “Cultural/Scientific/Historic Resources”
states “Cultural/Scientific/Historic Resources, including archaeological, paleontological and
historic resources shall be considered through the development permit review process in
accordance with applicable federal, state and local laws and policies. Said resources shall be
identified, evaluated, preserved or investigated accordingly.” Further, Emerald Bay LCP Land
Use Policy E 4 (b) requires the project applicant to provided written evidence to the County prior
to the issuance of a permit that a County-certified archaeologist has been retained and procedures
for archaeological resource surveillance have been established.
Pursuant to the Emerald Bay LCP and the Coastal Act, cultural resources, including
archaeological and paleontological resources are significant coastal resources, and were not
adequately considered or addressed during the development permit review process. The IS
should have included an archaeological resources assessment and analysis pursuant to Section
15064.5 of the CEQA Guidelines. The County-approved development does not conform to the
standards set forth in the certified Emerald Bay LCP, the Coastal Act or CEQA, therefore a
substantial issue exists.
Cultural/Scientific/Historic Resources
Emerald Bay LCP and Land Use Plan further addresses cultural, scientific and historic resources,
Section II (D) (4) (a-c) requires the following:

California Coastal Commission
April 29, 2016
Page 4
	
  

a. Cultural/Scientific/Historic Resources, including archaeological, paleontological and
historic resources, shall be considered through the development permit review
process in accordance with applicable federal, state and local laws and policies. Said
resources shall be identified, evaluated, preserved or investigated accordingly.
b. Prior to the issuance of a grading permit, the project applicant shall provide written
evidence to the Chief, EMA/Regulation/Grading Section that a County-certified
archaeologist has been retained, shall be present at the pre-grading conference, shall
established procedures for archaeological resource surveillance, and shall establish, in
cooperation with the project developer, procedures for temporarily halting or
redirecting work to permit the sampling, identification, and evaluation of the artifacts
as appropriate. If additional or unexpected archaeological features are discovered, the
archaeologist shall report such findings to the project developer and to the Manager,
Harbors, Beaches and Parks/Program Planning Division. If the archaeological
resources are found to be significant, the archaeologist observer shall determine
appropriate actions, in cooperation with the project developer, for exploration and/or
salvage. Excavated finds shall be offered to County of Orange, or designee, on first
refusal basis. Applicant may retain said finds if written assurance is proved that they
will properly preserved in Orange County, unless said finds are of special
significance, or a museum in Orange County indicated desire to study and/or display
them at this time, in which case items shall be donated to County, or designee. These
actions, as well as final mitigation and disposition of the resources, shall be subject to
the approval of the Manager, Harbors, Beaches and Parks/Program Planning
Division.
c. Prior to issuance of a grading permit, the project applicant shall provide written
evidence to the Chief, EMA/Regulation/Grading Section that a County-certified
paleontologist has been retained to observe grading activities and salvage fossils as
necessary. The paleontologist shall be present at the pre-grading conference, shall
establish procedures for paleontological resource surveillance, and shall establish, in
cooperation with the project developer, procedures for temporarily halting or
redirecting work to permit sampling, identification, and evaluation of the fossils. If
major paleontological resources are discovered, which require long-term halting or
redirecting of grading, the paleontologist shall report such findings to the project
developer and to the Manager, Harbors, Beaches and Parks/Program Planning
Division. The paleontologist shall determine appropriate action, in cooperation with
the project developer, which ensure proper exploration and/or salvage. Excavated
finds shall be offered to County of Orange, or designee, on a first refusal basis.
Applicant may retain said finds if written assurance is provided that they will be
property preserved in Orange County, unless said finds are of special significance, or
a museum in Orange County indicates desire to study and/or display them at this
time, in which case items shall be donated to County, or designee. These actions, as
well as final mitigation and disposition of the resources shall be subject to approval
by the Manager, Harbors, Beaches and Parks/Program Planning Division, which shall
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include the period of inspection, analysis of the fossils found, and present repository
of the fossils.

Pursuant to the Emerald Bay LCP and the Coastal Act, cultural, scientific and historic resources,
including archaeological, paleontological and historic resources are significant coastal resources,
and were not adequately considered or addressed during the development permit review process.
As such, the County-approved development does not conform to the standards set forth in the
certified Emerald Bay LCP, the Coastal Act or CEQA. The IS should have included an
archaeological resources assessment and analysis pursuant to Section 15064.5 of the CEQA
Guidelines. Therefore, substantial issues exist with respect to whether the local government
action conforms with the LCP polices, Coastal Act and CEQA by failing to address cultural
resources, scientific resources and historic resources as set forth in the Emerald Bay certified
LCP, the Coastal Act and CEQA.
Scenic Resources
Scenic and visual qualities of the coastal zone are protected as a resource under Section 30251 of
the Coastal Act. New development must be sited and designed such that views to and along the
ocean and scenic coastal areas are preserved, visual compatibility with the character of
surrounding areas is achieved. The not adequately considered or addressed during the
development permit review process. Section II 4 of the Emerald Bay LCP address scenic
resources. The last policy in this section states “Ensure that existing ocean views of surrounding
property owners within the community are preserved.” The proposed project significantly
blocks white water and ocean views from several homes within the Smithcliffs neighborhood.
The significant scenic and visual impact of the project to the Smithcliffs neighborhood was
never considered or address during the development permit review process. Therefore,
substantial issues exist with respect to whether the local government action conforms with the
LCP polices, failing to address scenic resources as set forth in the Emerald Bay certified LCP,
California Environmental Quality Act
Section 13096(a) of the Coastal Commission’s administrative regulation requires Commission
approve Coastal Development Permit application to be supported by a finding showing the
application, as conditioned by any conditions of approval, to be consistent with any applicable
requirements of CEQA. Section 21080.5(d) (2) (A) of CEQA prohibits ad proposed
development from being approved if there are feasible alternatives or feasible mitigation
measures. There was a procedural error in the environment review process for the IS. The IS
should have included a historical resources assessment and analysis of potential Project impact
for the Subject Property by a qualified architectural historian to comply with CEQA. The IS also
should have included an archaeological resources assessment and analysis pursuant to Section
15064.5 of the CEQA Guidelines.
Cultural, scientific and historic resources, including archaeological, paleontological and historic
resources were not adequately considered during the CEQA evaluation or addressed during the
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development permit review process, therefore the project does not conform to CEQA.
Substantial issues exist with respect to consistency with CEQA requirements.

Conclusion
Pursuant to the Emerald Bay LCP and the Coastal Act, cultural, scientific, historic and scenic
resources, including archaeological, paleontological and historic resources are significant coastal
resources, and CEQA were not adequately considered or addressed during the development
permit review process. As such, the County-approved development does not conform to the
standards set forth in the certified Emerald Bay Local Coastal Program (LCP), the Coastal Act
and the CEQA.
The action of the local government (County of Orange) was inconsistent with numerous policies
of the certified LCP, the provisions of the Coastal Act and the California Environmental Quality
Act. The facts or lack of facts provided in the application file for the approved development
clearly demonstrate that the local government’s decision was inconsistent with the legal
provisions of the Emerald Bay LCP, the Coastal Act and CEQA.
Substantial issues exist with respect to whether the local government action conforms with the
LCP polices addressing cultural resources, scientific resources and historic resources as set forth
in the Emerald Bay certified LCP, the Coastal Act and the CEQA. In addition, there were
procedural errors in the environment review process for the Initial Study (IS).
In closing, we respectfully request the Coastal Commission determine substantial issues exists
with respect to the grounds on which the appeal has been filed under the Coastal Act regarding
consistency with the certified Local Coastal Plan, the Coastal Act and CEQA.
Sincerely,

Steve Kawaratani

May 5, 2016
Caitlin Oshida
California Coastal Commission
200 Oceangate, 10th Floor
Long Beach, CA 90802
SUBJECT:

APPEAL NO. A-5-EMB-16-0044/ 12 EMERALD BAY, LAGUNA BEACH

Dear Commissioners:
As we have advised the Commission Staff in the Long Beach office, I am representing John Schaefer and his family, owner of
12 Emerald Bay, in his efforts with regard to the referenced appeal of the March 22, 2016 unanimous decision by the Orange
County Board of Supervisors regarding Mr. Schaefer's home.
This appeal to the Coastal Commission was filed on April 4, 2016 by a neighbor, Peter Meltzer. A Staff Report was issued on
April 21, 2016. We very much appreciate the unqualified recommendation by the Staff that the Commission determine that the
appeal raises NO SUBSTANTIAL ISSUE.
We found that the Staff was very thorough in their review of all of the information provided by the County of Orange, including
actions taken by the Emerald Bay HOA, in administering their LCP. Further, the Staff investigated the erroneous new claim
from the Appellant that Mr. Schaefer' home was an "historic resource" listed in a 1981 survey of the Laguna Beach area. This
claim is baseless.
We would also like you to know, throughout the process since Mr. Meltzer's first appeal to the County of Orange in October,
2015, Mr. Meltzer has failed to provide any proof of view impairment.
After reviewing the evidence, the Orange County Staff Report, prepared jointly by the Planning Department and County
Counsel, under their "CEQA issues" section included the following language:
-- "no impact is anticipated on scenic resources (including trees, rock outcroppings and historic buildings) or adjacent residential
properties," and
-- "there are no County regulatory documents (e.g. Zoning Code; Emerald Bay Local Coastal Program) that provide the county
regulatory oversight for the protection of view sheds or view corridors upon private properties."
We are seeking a determination of NO SUBSTANTIAL ISSUE by the Commission at your next hearing, scheduled for May 12,
2016. We are happy to provide any additional information that might be helpful to you or to the Staff.
Sincerely,

David B. Neish
D.B. Neish, Inc.
President

D.B. NEISH, INC., 101 Columbia, Suite 185, Aliso Viejo, CA 92656, (949) 600-8295, FAX (949) 600-8296
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STAFF REPORT: APPEAL – NO SUBSTANTIAL ISSUE
Appeal Number:

A-5-EMB-16-0044

Applicant:

John Schaefer

Local Government:

County of Orange

Local Decision:

Approval; no special conditions

Appellant:

Peter Meltzer

Project Location:

12 Emerald Bay, Emerald Bay, Unincorporated Orange County

Project Description:

Appeal of County of Orange approval of Local Coastal Development
Permit No. PA150024 for the demolition of 3,833 sq. ft. two-story,
single-family residence (except for portions of the existing
subterranean garage, driveway, and landscaping); and construction of
a 4,348 sq. ft. two-story single-family dwelling. Approximately 180
cu. yds. of grading is proposed.

Staff Recommendation:

No Substantial Issue

IMPORTANT NOTE: This is a substantial issue only hearing. Testimony will be taken only on
the question of whether the appeal raises a substantial issue. Generally and at the discretion of the
Chair, testimony is limited to 3 minutes total per side. Please plan your testimony accordingly.
Only the applicant, persons who opposed the application before the local government (or their
representatives), and the local government shall be qualified to testify. Others may submit
comments in writing. If the Commission determines that the appeal does raise a substantial issue,
the de novo phase of the hearing will occur at a future Commission meeting, during which it will
take public testimony.

SUMMARY OF STAFF RECOMMENDATION
The staff recommends that the Commission determine that the appeal raises NO SUBSTANTIAL
ISSUE with respect to the grounds on which the appeal has been filed. The appeal raises no substantial
issue regarding whether the City-approved development conforms with the Emerald Bay Local Coastal
Program (LCP) because the local government’s approval of the proposed project is consistent with the
historical preservation and scenic view policies of the certified LCP.

A-5-EMB-16-0044 (Schaefer)
Appeal – No Substantial Issue
The subject site is located on the seaward side of Pacific Coast Highway (PCH) within Emerald Bay, a
private, locked gate community of single family residences located on the coast at the northern boundary
of Laguna Beach. All roads and recreational amenities within the community are owned and maintained
by Emerald Bay Community Association. The subject development is a proposal for the demolition of a
two-story, single family residence and construction of a new two-story, single family residence while
maintaining portions of the existing subterranean garage, driveway, and street frontage landscaping. The
site is located in an area where development approved by the County pursuant to its certified Local
Coastal Program (LCP) is appealable to the Coastal Commission and is not located between the edge of
the bluff and the first road (Exhibit 1).
The appellant contends that the project approved by local action is inconsistent with the Emerald Bay
certified Local Coastal Program (LCP) for the following reasons: a) Cultural and historic resources are
being replaced by new construction without consideration of whether that replacement will have an
adverse impact on the environment; b) Existing views from adjacent properties were not considered and,
therefore, were not protected or enhanced; and c) While the structure was identified by the applicant, his
architect and his lawyer to be “historic,” the record contains no information at all that it was evaluated as
required by the LCP.
In this case, there is factual and legal support for the local government’s decision regarding this project’s
impacts on the environment, and policies on private viewsheds and historic resources. Therefore, the
appeal raises no substantial issue regarding conformity of the locally approved development with the
LCP. Therefore, staff is recommending that the Commission find that no substantial issue exists with
respect to the grounds upon which the appeal was filed.
If the Commission adopts the staff recommendation, the Commission will not hear the application de
novo and the local action will become final and effective. The motion to carry out the staff
recommendation is on page 4 of this report.
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A-5-EMB-16-0044 (Schaefer)
Appeal – No Substantial Issue

I.

MOTION AND RESOLUTION – NO SUBSTANTIAL ISSUE

MOTION:

I move that the Commission determine that Appeal No. A-5-EMB-16-0044 raises NO
Substantial Issue with respect to the grounds on which the appeal has been filed
under § 30603 of the Coastal Act.

Staff recommends a YES vote. Passage of this motion will result in a finding of No Substantial
Issue and adoption of the following resolution and findings. If the Commission finds No Substantial
Issue, the Commission will not hear the application de novo and the local action will become final
and effective. The motion passes only by an affirmative vote of the majority of the Commissioners
present.
RESOLUTION:
The Commission hereby finds that Appeal No. A-5-EMB-16-0044 presents a NO
SUBSTANTIAL ISSUE with respect to the grounds on which the appeal has been filed
under § 30603 of the Coastal Act regarding consistency with the certified Local Coastal
Plan and/or the public access policies of the Coastal Act.

II. APPELLANT’S CONTENTIONS
On March 25, 2016, the Commission received a valid notice of final local action for Local Coastal
Development Permit (CDP) No. PA150024, which approves the demolition of a two-story singlefamily residence, while maintaining portions of the existing subterranean garage, driveway and
street frontage landscaping, and constructing a new two-story, 4,348 square foot, single family
residence. Approximately 180 cubic yards of grading is also proposed for this project.
On April 4, 2016, within 10 working days of receipt of notice of final local decision, Peter Meltzer
filed an appeal of the local CDP alleging that the proposed project poses potentially adverse impacts
to the cultural and historic resources at the project site and to ocean views from adjacent properties.
The appellant’s appeal states the following (Exhibit 3):
This project does not conform to the standards set forth in the certified Local Coastal Program
(“LCP”) for Emerald Bay. The LCP was violated in at least the following respects:
1.
2.
3.

Cultural and historic resources are being replaced by new construction without
consideration of whether that replacement will have an adverse impact on the environment;
Existing views from adjacent properties were not considered and, therefore, were not
protected or enhanced, as required by the LCP;
The home is one of several Mediterranean Revival-style dwellings built circa 1930. The
LCP specifically state that “these buildings were recognized as significant by the
Environmental Coalition of Orange County in its 1981 survey of the Laguna Beach area.”
According to the LCP. “…historic resources shall be considered through the development
permit process in accordance with applicable federal, state and local laws and policies.
Said resources shall be identified, evaluated, preserved or investigated accordingly.” While
4
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this structure was identified by the applicant, his architect and his lawyer to be “historic,”
the record contains no information at all that it was evaluated as required by the LCP.
No other appeals were received prior to the end of the appeal period on April 11, 2016.

III. LOCAL GOVERNMENT ACTIONS
On March 4, 2015, an application for Coastal Development Permit (CDP) PA150024, for the partial
demolition of the existing single family dwelling and construction of a new two-story 4,348 square foot
single family residence, which includes maintaining portions of the existing subterranean garage,
driveway, and existing street frontage landscaping, was submitted for review (Exhibit 4). The project
was reviewed by the Emerald Bay Architectural Review Committee on May 26, 2015, and was given
final approval by the Emerald Bay Community Association (EBCA) Board of Directors on June 2, 2015.
The committee reviews construction and landscape plan proposals to (1) ensure project conformity with
recorded restrictions; (2) ensure project compatibility with the architectural design and character of the
community; and (3) ensure that existing ocean views of surrounding property owners within the
community are preserved. This process is conducted prior to CDP review and processing.
On September 18, 2015, the County prepared a Mitigated Negative Declaration (MND) for CDP No.
PA150024 and posted it for public review and comment. The MND presented findings related to the
environmental conditions for the project area and included mitigation measures, where necessary, in the
project to avoid potentially significant effects.
On October 15, 2015, the public hearing for this project was held by the County of Orange Zoning
Administrator. Property owners at 11, 15, and 17 Smithcliffs in Laguna Beach (community known as
Smithcliffs located east of the subject property) expressed their objection to the proposed development,
stating that the project should be denied based on several key issues, including the Smithcliffs residents
did not get notified of the proposed development by the EBCA or as part of the CEQA process and the
project will cause significant impact to their private beach and ocean views. After hearing the
presentation and testimony on this project, the Zoning Administrator approved the CDP for the
development.
On October 29, 2015, the County received a Notice of Appeal from the property owners at 11, 15, and 17
Smithcliffs, Laguna Beach. The appeal letter requested that the Zoning Administrator’s approval of
CDP No. PA150024 be overturned on the grounds that (1) noticing regarding the project was flawed
since only Emerald Bay residents, and not adjacent Smithcliffs residents were notified of the public
hearings regarding the project; (2) the Zoning Administrators findings were flawed because they did not
consider the effect of the project on the Smithcliffs residents; and (3) the adoption of the MND was
improper because the project results in significant environmental impacts related to aesthetics,
specifically that the development will significantly impact the private views of the Smithcliffs residents.
On December 9, 2015, the Orange County Planning Commission held a public hearing for consideration
of the appeal of the Zoning Administrator’s approval of CDP No. PA150024. After due consideration of
the information presented, the Planning Commission determined that there was not a substantial
environmental impact to the Smithcliffs properties and voted unanimously to deny the appeal and uphold
the decision of the Zoning Administrator.
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On December 24, 2015, the County’s Board of Supervisors received a Notice of Appeal from the
property owners at 11, 15, and 17 Smithcliffs, Laguna Beach. The appeal was received within the fifteen
day appeal period following the Planning Commission’s action, and was scheduled for hearing by the
Board of Supervisors. On January 11, 2016, the County received a letter from the applicant as a
response to the appeal and outlined the applicant’s opposition to the appeal and the issues raised by the
appellants.
On March 22, 2016, the appeal of the project approved by the Planning Commission was denied by the
Board of Supervisors. It was found that the issues raised by the appellants were either not within the
purview of applicable County development process/regulations or have been adequately analyzed and
addressed through the application review and CEQA processes.
On March 25, 2016, the Commission received notice of local action on CDP No. PA150024. On April
4, 2016, the appellant submitted the appeal to the Commission’s South Coast District Office (Exhibit 3).
The appeal of the local government’s action was determined to be timely because it was received prior to
the expiration of the ten working-day period in which any action by the County can be appealed to the
Commission. On April 5, 2016, a Notification of Appeal was sent to the County and the applicant,
notifying them of the appeal of PA150024, and therefore the County’s final decision was stayed pending
Commission action of the appeal.

IV. APPEAL PROCEDURES
After certification of an LCP, the Coastal Act provides for limited appeals to the Coastal Commission of
certain local government actions on CDPs. Development approved by cities or counties may be appealed
if they are located within certain geographic appealable areas, such as those located between the sea and
the first public road paralleling the sea or within 100 feet of any wetland, estuary, or stream, or within
300 feet of the mean high tide line of beach or top of the seaward face of a coastal bluff. Furthermore,
developments approved by counties may be appealed if they are not a designated "principal permitted
use" under the certified LCP. Finally, any local government action on a proposed development that
would constitute a major public work or a major energy facility may be appealed, whether approved or
denied by the city or county [Coastal Act Section 30603(a)].
Section 30603 of the Coastal Act states:
(a) After certification of its Local Coastal Program, an action taken by a local government
on a Coastal Development Permit application may be appealed to the Commission for
only the following types of developments:
(1) Developments approved by the local government between the sea and the first public
road paralleling the sea or within 300 feet of the inland extent of any beach or of the
mean high tide line of the sea where there is no beach, whichever is the greater
distance.
(2) Developments approved by the local government not included within paragraph (1)
that are located on tidelands, submerged lands, public trust lands, within 100 feet of
any wetland, estuary, stream, or within 300 feet of the top of the seaward face of any
coastal bluff.
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Section 30603(a)(1) of the Coastal Act establishes the project site as being in an appealable area
because it is located between the sea and the first public road paralleling the sea. Emerald Bay is an
unincorporated area of Orange County and is a private, locked gate community of single family
residences located on the coast at the northern boundary of Laguna Beach. All roads and recreational
amenities within the community are owned and maintained by Emerald Bay Community Association.
The Emerald Bay community has a 2,000-foot long sandy beach which is isolated from adjacent public
beaches by two large points projecting several hundred feet into the ocean. The project is located on
the eastern point projecting approximately 300 feet into the water with an elevation of about 80 feet
(Exhibit 1).
Grounds for Appeal
The grounds for appeal of an approved local CDP in the appealable area are stated in Section
30603(b)(1), which states:
(b)(1) The grounds for an appeal pursuant to subdivision (a) shall be limited to an allegation
that the development does not conform to the standards set forth in the certified Local
Coastal Program or the public access policies set forth in this division.
Section 30625(b)(2) of the Coastal Act requires a de novo hearing of the appealed project unless the
Commission determines that no substantial issue exists with respect to the grounds for appeal. If
Commission staff recommends a finding of substantial issue, and there is no motion from the
Commission to find no substantial issue, the substantial issue question will be considered moot, and
the Commission will proceed to the de novo public hearing on the merits of the project. The de novo
hearing will be scheduled at the same hearing or a subsequent Commission hearing. A de novo
public hearing on the merits of the project uses the certified LCP as the standard of review. In
addition, for projects located between the first public road and the sea, findings must be made that
any approved project is consistent with the public access policies of the Coastal Act. Sections
13110-13120 of the California Code of Regulations further explain the appeal hearing process.
The grounds for the current appeal are that the approved development does not conform to the
standards set forth in the certified LCP. The subject site is located between the sea and the first
public road.
Qualifications to Testify before the Commission
Staff recommends that the Commission, after public hearing, determine that no substantial issue
exists with respect to the grounds on which the appeal has been filed. Therefore, proponents and
opponents will have an opportunity to address whether the appeal raises a substantial issue.
Generally, and at the discretion of the Chair, testimony is limited to 3 minutes total per side. As
noted in Section 13117 of Title 14 of the California Code of Regulations, the only persons qualified
to testify before the Commission at the substantial issue portion of the appeal process are the
applicant(s), persons who opposed the application before the local government (or their
representatives), and the local government. Testimony from other persons must be submitted in
writing. The Commission will then vote on the substantial issue matter. It takes a majority of
Commissioners present to find that no substantial issue is raised by the local approval of the subject
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project. Sections 13110-13120 of the California Code of Regulations further explain the appeal
hearing process.
The action currently before the Commission is to find whether there is a “substantial issue” or “no
substantial issue” raised by the appeal of the local approval of the proposed project. Sections 30621
and 30625(b)(2) of the Coastal Act require a de novo hearing of the appealed project unless the
Commission determines that no substantial issue exists with respect to the grounds for appeal.
Commission staff recommends a finding of no substantial issue. If the Commission decides that the
appellant’s contentions raise no substantial issue as to conformity with the City’s certified Local
Coastal Program, the action of the local government becomes final. Alternatively, if the
Commission finds that a substantial issue exists with respect to the conformity of the action of the
local government with the City’s certified Local Coastal Program, the local coastal development
permit is voided and the Commission typically continues the public hearing to a later date in order
to review the coastal development permit as a de novo matter. [Cal. Pub. Res. Code §§ 30621 and
30625] Section 13321 of the Coastal Commission regulations specifies that de novo actions will be
heard according to the procedures outlined in Sections 13114 and 13057-13096 of the
Commission’s regulations.

V. FINDINGS AND DECLARATIONS
A. PROJECT DESCRIPTION
On March 25, 2016, the Commission received a valid notice of final local action for Local Coastal
Development Permit (CDP) No. PA150024. The County-approved project is the demolition of an
existing two-story, approximately 3,833 square-foot single-family residence, and construction of a
two-story, 4,348 square foot, single-family residence while maintaining portions of the existing
subterranean garage, driveway, and street frontage landscaping (Exhibit 4).
The project site is an approximately 4,830 square-foot located at 12 Emerald Bay in unincorporated
Orange County, approximately 75 feet from the seaward face of a coastal bluff , but not between the
edge of the bluff and the first roadway (Exhibits 1 & 2). The site is zoned R1 (Single Family
Residence) with a CD (Coastal Development) and SR (Sign Restriction) overlay. Emerald Bay is a
private, locked gate community of single family residence located on the coast at the northern
boundary of Laguna Beach. All roads and recreational amenities within the community are owned
and maintained by Emerald Bay Community Association.
B. LOCAL COASTAL PROGRAM CERTIFICATION
The County of Orange Emerald Bay Local Coastal Program was certified on September 13, 1989.
The Emerald Bay LCP is comprised of the Land Use Plan (LUP) and Implementing Actions
Program (IAP) comprising policy guidelines and regulatory requirements, respectively, for the
Emerald Bay Community and adjacent land in southern Orange County.
C. FACTORS TO BE CONSIDERED IN SUBSTANTIAL ISSUE ANALYSIS
Section 30625(b)(2) of the Coastal Act states that the Commission shall hear an appeal of a local
government action carried out pursuant to Section 30603(b) unless it finds that no substantial issue
exists as to conformity with Chapter 3 of the Coastal Act. The term “substantial issue” is not
defined in the Coastal Act or its implementing regulations. Section 13115(b) of the Commission’s
8
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regulation simply indicates that the Commission will hear an appeal unless it “finds that the appeal
raises no significant question.” In previous decisions on appeals, the Commission had been guided
by the following factors:
1. The degree of factual and legal support for the local government’s decision that the
development is consistent or inconsistent with the relevant provisions of the Coastal Act;
2. The extent and scope of the development as approved or denied by the local government;
3. The significance of the coastal resources affected by the decision;
4. The precedential value of the local government’s decision for future interpretations of its
LCP; and,
5. Whether the appeal raises local issues, or those of regional or statewide significance.
Even when the Commission chooses not to hear an appeal, appellants nevertheless may obtain
judicial review of the local government’s coastal permit decision by filing petition for a writ of
mandate pursuant to Code of Civil Procedure, Section 1094.5.
Staff is recommending that the Commission find that no substantial issue exists with respect to
whether the local government action conforms to the provisions of the certified Emerald Bay
certified Local Coastal Program for the reasons set forth below.
D. SUBSTANTIAL ISSUE ANALYSIS
As stated in Section IV of this report, the grounds for an appeal of a Coastal Development Permit
issued by the local government after certification of its Local Coastal Program (LCP) are the
standards set forth in the certified LCP and the public access policies of the Coastal Act. Public
access issues have not been raised in this appeal. The subject coastal development permit is
appealable to the Commission due to the project’s location between the sea and the first public road
and within 300 feet of the seaward face of a coastal bluff.
1.

Cultural and Historic Resources
a.

Appellant’s Contentions

The appellant contends that the project does not conform to the standards set forth in the
Emerald Bay LCP with respect to: (1) historic resources are being replaced by new
construction without consideration of whether that replacement will have an adverse impact
on the environment; and (2) while this structure was identified by the applicant, his architect
and his lawyer to be “historic,” the record contains no information at all that it was evaluated
as required by the LCP (Exhibit 3).
b.

Analysis

A Mitigated Negative Declaration (MND) was prepared for this project on September 18, 2015,
which presented findings related to the environmental conditions for the project area and included
9
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mitigation measures, where necessary, in the project to avoid potentially significant effects on the
environment.
However, if by “environment” the appellant is referring to the community character, the site has
historically been built with a single-family residence. The project proposes to demolish an existing
3,833 square foot, two-story (35 feet maximum height) single-family residence and construct a new
4,348 square foot, two-story (35 feet proposed height) single family residence in its place. The
project site is zoned for single-family residential use and is surrounded by single-family residences
with comparable square footage and height. In comparison, the following CDPs were issued on
December 17, 2015 in the area: 1) CDP No. PA150056 for 20 Emerald Bay for the construction of
a new 5,994 square foot, single-family residence with a height of 35’; (2) CDP No. PA150055 for
22 Emerald Bay for the construction of a new 4,637 square foot, single family residence with a
height of 35’; and (3) CDP No. PA150050 for 812 Emerald Bay for the construction of a new
4,154 square foot, single-family residence with a height of 25’.
Also, the issue of community character was addressed in the Orange County Development Services
Report to the Zoning Administrator dated October 15, 2015, in accordance to the LCP. Staff stated
that the “new construction complies with all applicable current zoning code standards” and
determined the following:
The proposed residence is designed to respond to the irregular lot configuration, and maintain the
architectural heritage present in the neighborhood and of the existing residence. The design
focuses on creating architectural features that increases compatibility with neighboring residences
such as stepping front balconies, retaining the lot’s existing open space and landscaping, and
curved planters along the front property line. The structure maintains continuity with the existing
residence by preserving some aesthetic elements including wraparound porch, wood and plaster
siding, and broken roof approach.
This review of the proposed project design follows review standards set forth in the LCP and
indicates that the new development will reflect the character of the surrounding neighborhood,
using several distinguishing architectural characteristics used in the nearby residences.
The Land Use Section of the Emerald Bay LCP (II(A)(5)), states:
The historic resources in the area consist of several Mediterranean Revival style dwellings built
circa 1930. These buildings were recognized as significant by the Environmental Coalition of
Orange County in its 1981 survey of the Laguna Beach area.
The “Laguna Beach Historic Resources Inventory” conducted in 1981 (mentioned above in LCP
Section II(A)(5)) by Heritage Orange County, Inc., historic preservation firm under contractual
agreement with the City of Laguna Beach and the State Office of Historic Preservation, identifies
706 pre-1940 homes and structures that were determined to have most retained their original
appearance and architectural integrity and represent the former character of the Laguna Beach area.
However, the Inventory does not recognize 12 Emerald Bay (project location) as one of the 706
identified structures.
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In addition, the existing single family residence at 12 Emerald Bay is not a “Mediterranean Revival
style” dwelling as the appellant claims, but an example of the “Monterey Revival style” of
architecture. Mediterranean Revival style architecture is distinguished by (1) red tiled roofs, (2)
stucco walls, (3) arches, and (4) ornamental detail such as heavy wooden doors with ornate
carvings. In contrast, Monterey Revival architecture is characterized by (1) two story, rectangular
plan, (2) low pitched gable roofs with shingles or tiles, (3) projecting cantilevered second floor
balconies with wood railings, and (4) plaster walls. The existing structure is more indicative of the
latter, Monterey Revival, style of architecture (Exhibit 2); and Monterey Revival-style dwellings
are not specifically mentioned in the certified LCP for Emerald Bay as designated historic
structures. Overall, the certified LCP for this area does not specifically designate this specific site
as containing a historical structure.
Section II(E)(5), Land Use Plan Policies of the Emerald Bay Land Use Plan, states:
Cultural/Scientific/Historic Resources, including archaeological, paleontological and historic
resources, shall be considered through the development permit review process in accordance with
applicable federal, state and local laws and policies. Said resources shall be identified, evaluated,
preserved or investigated accordingly.
Records provided by the appellant appear to confirm that this project was not evaluated as a
historic resource during the permit review process. However, this project site is not identified or
recorded as a historic resource in the Emerald Bay LCP or the Laguna Beach Historic Resource
Inventory, and therefore was not reviewed as such under the permit review process. Therefore, the
appeal does not raise a substantial issue with respect to the project’s conformity with cultural and
historic resource protection policies in the certified LCP.
2.

Protection of Scenic Views
a.

Appellant’s Contentions

The appellant contends that the project does not conform to the standards set forth in the
Emerald Bay LCP and the existing views from adjacent properties were not considered and,
therefore, were not protected or enhanced, as required by the LCP (Exhibit 3).
b.

Analysis

The California Coastal Act provides policy guidelines for the protection of a broad range of
environmental elements, including visual resources. The Emerald Bay LCP is consistent with the
policies of the Coastal Act and the proposed project is consistent with the adopted LCP.
Section II(A)(4), Scenic Resources of the Emerald Bay LCP, states:
All new development is monitored and influenced by the Emerald Bay Community Architectural
Committee. The committee, which comprises members of the Emerald Bay Board of Directors
and architects, reviews construction and landscape plan proposals:
 Ensure project conformity with recorded restrictions;
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Ensure project compatibility with the architectural design and character of the
community; and
Ensure that existing ocean views of surrounding property owners within the
community are preserved.

As part of the project review process, the project was reviewed by the Emerald Bay Architectural
Review Committee and was given final approval by the EBCA Board of Directors. This process
is conducted prior to CDP review and processing. In addition, the MND determined that because
the proposed development is on a site already developed with a single-family residence and scope
of the project, no impact is anticipated on scenic resources or adjacent residential properties.
Section 30251, Scenic and Visual Qualities of the California Coastal Act, states:
The scenic and visual qualities of coastal areas shall be considered and protected as a resource
of public importance. Permitted development shall be sited and designed to protect views to and
along the ocean and scenic coastal areas, to minimize the alteration of natural land forms, to be
visually compatible with the character of surrounding areas, and, where feasible, to restore and
enhance visual quality in visually degraded areas. New development in highly scenic areas such
as those designated in the California Coastline Preservation and Recreation Plan prepared by
the Department of Parks and Recreation and by local government shall be subordinate to the
character of its setting.
Section II(A), Resource Component of the Emerald Bay LCP, conforms to Section 30251 of the
Coastal Act stating:
Scenic and visual qualities of the coastal zone are protected as a public resource under Section
30251. New development must be sited and designed such that views to and along the ocean and
scenic coastal areas are preserved, visual compatibility with the character of surrounding areas
is achieved, and the alteration of natural landforms is minimized.
The Coastal Act does not provide a definition or further clarification of “views to… the ocean.”
Given the lack of definition or further clarification in the Emerald Bay LCP, past policy and
practices has been to interpret “views to the ocean” as views looking from public vantage points that
have ocean views. “Views to the ocean,” in the context of Section 30251, are not interpreted to
mean views from private property.
In this particular case, the proposed development will not result in the blockage of any public views to the
ocean. As such, the Commission finds that the appeal does not raise a substantial issue regarding
conformity of the proposed development with the public view protection policies of the certified LCP.
Conclusion
Applying the five factors listed in the prior section clarifies that the appeal raises “no substantial
issue” with respect to Chapter 3 of the Coastal Act, and therefore, does not meet the substantiality
standard of Section 30265(b)(2), because the nature of the proposed project and the local
government action are consistent with policies of the certified Emerald Bay LCP.
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The first factor is the degree of factual and legal support for the local government’s decision that the
development is consistent or inconsistent with the relevant provisions of the Coastal Act. The local
government’s conclusion was adequately supported by sufficient evidence and findings. In their
October 15, 2015 report, Orange County Zoning Administrator staff detailed the consistency of the
proposed project with the required CDP findings in Appendix A of the report, including conformity
with the certified LCP and public access policies of the Coastal Act; and stated that “The proposed
use of single-family residence is consistent with the LCP and the Coastal Development (CD)
District regulations” (Exhibit 4). The local coastal development permit contains a high degree of
factual and legal support because the structure was not identified as a historic property and the
County considered public views during the CDP review.
The second factor is the extent and scope of the development as approved or denied by the local
government. The scope of the approved development is for the demolition of a two-story, single
family residence and construction of a new 4,348 square foot, two-story, single family residence
while maintaining portions of the existing subterranean garage, driveway, and landscaping. The
project conforms to development limits for R1 (Single Family Residence) on setback requirements,
height limits, parking requirements, walls in structural limits restrictions, and limitations on
balconies, decks, porches, terraces, exterior steps and stairways (as shown in the Planning Report,
10/15/2015, Exhibit 4). Therefore, the scope of the approved development is consistent with
existing policies that govern the allowable extent of development and supports a finding that the
appeal raises “no substantial” issue.
The third factor is the significance of the coastal resources affected by the decision. There are no
significant coastal resources affected by the decision. The subject site is located seaward of Pacific
Coast Highway (PCH) on an inland lot in the gated Emerald Bay community and is not visible to the
public from PCH. The beaches seaward of the site are privately owned in a cove isolated by
headlands, thus, the site isn't accessible or visible to the public from any public beach area. The
proposed single-family residence only affects private views. The Commission concurs that no
significant public views, which are protected by the LCP, would be impacted by the development.
Nor does the development raise any significant concerns with respect to compatibility with the
surrounding built environment. The local government’s CDP approval includes measures to assure
that any potential impacts are minimized as required by the LCP.
The fourth factor is the precedential value of the local government’s decision for future
interpretations of its Local Coastal Program (LCP). Orange County Zoning Administrator staff
reviewed the applicant’s request for a CDP and found it compliant with the Emerald Bay certified
LCP (Exhibit 4). The project was approved by the Zoning Administrator with no special
conditions. Therefore, the precedential value of the local government’s decision is positive.
The final factor is whether the appeal raises local issues, or those of regional or statewide
significance. Impacts to coastal resources are important statewide issues. The local government’s
approval considered the factors required by the LCP and its approval of the project is consistent
with the certified LCP and therefore does not adversely impact coastal resources and, as a result,
does not raise issues of regional or statewide significance.
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In conclusion, the issues raised by the appellant do not demonstrate that the local government’s
action is not consistent with the certified LCP. Therefore, Commission staff recommends that the
Commission find that the appeal raises no substantial issue.

Appendix A – Substantive File Documents
1. County of Orange Emerald Bay Local Coastal Program (1989)
2. Laguna Beach Historic Resources Inventory (1981)
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