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APPEAL STAFF REPORT: SUBSTANTIAL ISSUE 
DETERMINATION ONLY 

Appeal Number: A-3-MCO-16-0017 
 
Applicant: Community Housing Improvement Systems and Planning 

Association, Inc. (CHISPA) 
 
Appellant:  Jane Haines 
 
Local Government: Monterey County 
 
Local Decision: Coastal Development Permit Amendment PLN120650 approved by 

the Monterey County Board of Supervisors on January 26, 2016. 
 
Location:  Moro Cojo Inclusionary Housing Subdivision, located off of 

Castroville Boulevard near the community of Castroville in 
unincorporated North Monterey County.  

 
Amendment Description: Reduction in the duration of required affordability for 161 single-

family residences from permanent to 20 years from the date of the 
first deed conveyance.      

 
Staff Recommendation: No Substantial Issue 

 
Important Hearing Procedure Note: This is a substantial issue only hearing. Testimony will be 
taken only on the question of whether the appeal raises a substantial issue. (See generally Title 
14 of the California Code of Regulations (CCR) Section 13115.) Generally and at the discretion 
of the Chair, testimony is limited to three minutes total per side. Please plan your testimony 
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accordingly. Only the Applicant, persons who opposed the application before the local 
government (or their representatives), and the local government shall be qualified to testify. (Id. 
CCR Section 13117.) Others may submit comments in writing. (Id.) If the Commission 
determines that the appeal does raise a substantial issue, the de novo phase of the hearing will 
occur at a future Commission meeting, during which the Commission will take public testimony. 
(Id. CCR Section 13115(b).) 

SUMMARY OF STAFF RECOMMENDATION 
Monterey County approved a coastal development permit (CDP) amendment to modify one of 
the conditions of approval for the Moro Cojo Inclusionary Housing subdivision that was 
originally approved in 1995. The subdivision includes a public park, 14 multi-family units, and 
161 single-family homes that were constructed in the early 2000s. The subdivision is located 
approximately two miles northeast of Castroville in North Monterey County and is 
predominantly surrounded by agricultural land and wetlands. The approved amendment modifies 
Condition 99 of the CDP, which required the single-family houses to be affordable and available 
only to very-low-, low-, and moderate-income families in perpetuity. The modification reduces 
the term of the affordability condition on the 161 single-family residences from permanent to 20 
years from the date of the first deed conveyance. Because most of the deeds were conveyed in 
2000, the effect of the amendment would be to eliminate the affordability condition by 2020. 
Removal of the affordability condition would allow homeowners to sell their homes within the 
subdivision at market price to any buyer, rather than at a capped price only to families who 
qualify as very-low-, low-, and moderate-income.   

The Appellant contends that the approved amendment is inconsistent with Monterey County 
Local Coastal Program (LCP) policies related to the protection of affordable housing 
opportunities and an LCP requirement to replace lost affordable units on a one-to-one basis. 
After reviewing the local record, Commission staff has concluded that the approved project does 
not raise a substantial issue with respect to the project’s conformance with the LCP.  

To justify its decision, the County provided evidence that the affordability condition has caused a 
financial hardship on the current homeowners due to an inability to refinance their loans or sell at 
market rate. The County therefore made a policy decision to alleviate the hardship that the 
existing affordability condition puts on current homeowners, rather than protect possible 
affordable housing opportunities for future low-income families. The County also determined 
that replacement of the affordable units was not required. This determination was based upon the 
definition of the term “converted unit” as defined in the Mello Act (Government Code Section 
65590), which sets minimum standards for the replacement of affordable housing units within 
the coastal zone. Under the Mello Act, the definition of “conversion” of affordable housing is 
limited to change from a residential use to a non-residential use or a change in the form of 
ownership, such as a residential dwelling to a condominium or cooperative. Because the CDP 
amendment does not change the units from a residential use to nonresidential use or change the 
form of ownership, the County determined that the approved amendment does not constitute a 
“conversion” of affordable housing units.  

At the same time, it is clear that there are other ways to understand conversion under the LCP, 
and a reasonable argument exists that the LCP does not allow a CDP amendment that would 
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“convert” affordable units currently restricted in perpetuity to allow for the units to be sold at 
market rate in approximately 4 years (i.e., starting in about 2020). The primary LCP policy 
relevant here states: 

The County shall protect existing affordable housing opportunities in the North County 
coastal area from loss due to deterioration, conversion, or any other reason. The County 
will: a) Discourage demolitions, but, require replacement on a one by one basis of all 
demolished or converted units which were affordable to or occupied by low and 
moderate income persons. ...1 

And the LCP includes a variety of statements that indicate that conversion could be understood 
differently than the County did by relying on the Mello Act for interpretation of the term. That 
said, the Mello Act does help frame the issue, particularly because it provides for the “minimum 
requirements for housing within the coastal zone for persons and families of low or moderate 
income.”2  

The particular facts of this situation also illustrate why the County’s decision to amend the 
affordability term of the CDP can be understood in the context of an unusual affordable housing 
dilemma, and thus be deemed reasonable, despite support in the LCP for a contrary result. For 
example, the affordable housing in question was built with ‘sweat equity’, whereby families 
contributed 10 months of full-time labor to the construction of each home (in this case, covering 
about two-thirds of the actual construction involved), which is not typically how affordable 
housing projects are financed or constructed. Also, this was not a type of inclusionary affordable 
housing that was built as mitigation for and/or as part of a higher cost project, and then restricted 
in perpetuity as a result. Rather, this was an affordable housing development that was conceived, 
developed, and built by CHISPA, which is a nonprofit affordable housing developer. According 
to the Applicant, they do not know of any other ‘sweat equity’ project that has a permanent 
affordability requirement,3 and they assert that other such projects generally have some time-
delimited period during which the affordable restriction adheres (e.g., currently a minimum of 15 
years). As a result, the housing at issue here is a different type of affordable housing 
development than an inclusionary housing development built as mitigation to offset another 
project’s impacts, and this too helps properly frame the issue in this case. 

In addition, although the Coastal Act encourages affordable housing, the Legislature explicitly 
eliminated the Coastal Commission’s authority for requiring affordable housing through Coastal 
Act amendments in 1982. These Coastal Act amendments, as well as the Mello Act, were 
instituted after the North County LUP was adopted locally and submitted to the Commission for 
certification, and thus the County’s LCP requirements should be understood through that lens as 
well. And while the County can implement requirements in the LCP more protective than the 
                                                 
1  LUP Policy 4.3.6.D.1. 
2  Government Code Section 65590(k). 
3  The County’s original CDP did not specify the length of the affordability condition. Rather, after the County was 

sued on their CDP approval, the County and the Applicant agreed to settle that lawsuit by, among other things, 
interpreting the affordability restriction as applicable in perpetuity. However, paragraph 6 of the settlement 
agreement allows for modification of any condition of approval, including the perpetuity requirement, upon a 
showing that CHISPA provide “substantial evidence to support its request for modification.” CHISPA believes it 
has met that burden here, and the County concurs.  
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Coastal Act, the County in this instance found the CDP amendment was necessary to help relieve 
the financial burden that the affordability restriction has caused the current homeowners. That is 
not to say the Commission cannot determine differently, but staff concludes that on balance the 
above factors weigh in favor of finding no substantial issue. Finally, it is worth noting that the 
amendment does not result in any other coastal resource impacts.  

If the Commission does find a substantial issue based on an interpretation of the LCP different 
than the County’s interpretation, it is important to note that such a different interpretation would 
likely lead to a denial of the requested CDP amendment (or a requirement to replace 161 
affordable housing units, which seems likely infeasible to achieve, and could have the same 
effect as a denial). Although the approved CDP amendment raises some LCP consistency 
questions, as discussed above, the County made a reasoned decision based on the Mello Act (as 
guidance) and the above factors to ease the financial burden that the affordability condition 
imposes on the current homeowners.  In light of the discussion above, staff determines the 
County’s decision in this case to be reasonable, and thus staff recommends that the Commission 
determine that the appeal contentions do not raise a substantial LCP conformance issue, and that 
the Commission decline to take jurisdiction over the CDP for this project. The single motion 
necessary to implement this recommendation is found on page 6 below. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



A-3-MCO-16-0017 (Moro Cojo Affordable Housing CDP Amendment) 

5 

TABLE OF CONTENTS 
  
I. MOTION AND RESOLUTION ........................................................................................... 6 
II. FINDINGS AND DECLARATIONS ................................................................................... 6 

A. PROJECT LOCATION AND BACKGROUND ........................................................................... 6 
B. MONTEREY COUNTY CDP AMENDMENT APPROVAL ...................................................... 11 
C. APPEAL PROCEDURES ..................................................................................................... 11 
D. SUMMARY OF APPEAL CONTENTIONS ............................................................................. 12 
E. SUBSTANTIAL ISSUE DETERMINATION ............................................................................ 12 

  
APPENDICES 
Appendix A – Substantive File Documents 

EXHIBITS 
Exhibit 1 – Project Location Maps 
Exhibit 2 – Project Site Images 
Exhibit 3 – Letter from CHISPA to Board of Supervisors 
Exhibit 4 – Statement of Overriding Considerations 
Exhibit 5 – County’s Final Local Action Notice 
Exhibit 6 – Appeal of the County’s CDP Amendment Decision 
Exhibit 7 – Settlement Agreement dated November 28, 1995 
Exhibit 8 – Deed Restriction dated September 22, 1997 
Exhibit 9 – Correspondence 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



A-3-MCO-16-0017 (Moro Cojo Affordable Housing CDP Amendment) 
 

6 

I. MOTION AND RESOLUTION  

A. Substantial Issue Determination 
Staff recommends that the Commission determine that no substantial issue exists with respect 
to the grounds on which the appeal was filed. A finding of no substantial issue would mean that 
the Commission will not hear the application de novo and that the local action will become final 
and effective. To implement this recommendation, staff recommends a YES vote on the 
following motion. Passage of this motion will result in a finding of No Substantial Issue and the 
local action will become final and effective. The motion passes only by affirmative vote of a 
majority of the Commissioners present. 

Motion: I move that the Commission determine that Appeal Number A-3-MCO-16-0017 
raises no substantial issue with respect to the grounds on which the appeal has been 
filed under Section 30603 of the Coastal Act, and I recommend a yes vote.  

Resolution to Find Substantial Issue: The Commission hereby finds that Appeal Number 
A-3-MCO-16-0017 does not present a substantial issue with respect to the grounds on 
which the appeal has been filed under Section 30603 of the Coastal Act regarding 
consistency with the certified Local Coastal Program and/or the public access and 
recreation policies of the Coastal Act. 

II. FINDINGS AND DECLARATIONS 

A. PROJECT LOCATION AND BACKGROUND 
The Moro Cojo Inclusionary Housing subdivision is located approximately 2 miles northeast of 
Castroville in North Monterey County (see Exhibit 1 for location maps). The subdivision is 
predominantly surrounded by agricultural land and wetlands, including nearby Moro Cojo 
Slough. The subdivision includes 161 single-family residences, 14 multi-family units, and a 
public park (see Exhibit 2 for site photos). 
 
The project site and associated subdivision and development have an extensive permitting and 
legal background. Prior to development of the subdivision, the project site was historically used 
for agriculture and as a water collection pond. The site was then re-zoned high-density 
residential and was the subject of numerous development proposals beginning in the 1970’s. 
None of these earlier proposals were approved due to a lack of water, inadequate public services, 
and the site’s proximity to wetlands. In the early 1990’s the site was owned by a now-defunct 
federal agency, the Resolution Trust Corporation4. In 1992, the Commission certified, with 
modifications, a County request for an LCP amendment5 to rezone a portion of the property as 
open space, while allowing a maximum of 88 total units on the remaining portion of the site.  
                                                 
4  The Resolution Trust Corporation was a temporary U.S. government-owned asset management company charged 

with liquidating assets, primarily real estate-related assets, that had been assets of savings and loan associations 
declared insolvent by the Office of Thrift Supervision as a consequence of the savings and loan crisis of the 
1980s. 

5  See Monterey County LCP Amendment No. 3-91. The amendment was to rezone several different properties, 
including the subject property. The Commission approved the amendment to rezone the subject property as 
submitted, but modified other portions of the amendment.  
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Around this time, CHISPA (the Applicant for the CDP amendment that is the subject of this 
appeal) purchased the property at a below market value from the Resolution Trust Corporation 
and began the process of gaining approval for an affordable housing subdivision on the site. 
Although the Commission had certified the County’s prior LCP amendment request, at 
CHISPA’s request, the County never took the necessary action for final approval of the LCP 
amendment in order to give CHISPA the opportunity to pursue an affordable housing project on 
the entire site.  
 
In October 1994, the Moro Cojo Inclusionary Housing Final Environmental Impact Report (EIR) 
for an affordable housing project on the site was completed. The EIR identified several 
significant environmental impacts from the proposed project, including impacts to groundwater, 
traffic, and wetland habitat. Prior to certification of the EIR, CHISPA submitted a letter to the 
County urging certification because the project “presents a unique opportunity to create a 
significant number of new homes for low-income families” (see Exhibit 3). The letter also stated 
that there were “no other sites available” for an affordable housing project and the project 
presents the “only opportunity to meet the needs for affordable housing in this area” 
(emphasis in original). CHISPA argued that the significant environmental impacts of the project 
“must be considered in the larger context of the great need for affordable housing and the lack 
of available sites in North Monterey County” (emphasis in original).  
 
Despite the project’s identified environmental impacts, the County determined that the public 
benefit of an affordable housing project outweighed any environmental impacts and adopted a 
Statement of Overriding Considerations in approving the project (see Exhibit 4). Specifically, 
the County determined that “North Monterey County and Castroville, specifically, suffers from 
an acute need for affordable housing” and that “there is also a severe over-crowding condition 
existing in the available housing stock.” Accordingly, on December 20, 1994 the County 
certified the EIR and approved CDP SH93001 for the Moro Cojo Inclusionary Housing project, 
which included a subdivision and development of 161 single-family residences, 14 multi-family 
units, and a public park. Condition 99 of that approval, which is the subject of this appeal, states 
that “all the units in the Moro Cojo Inclusionary Housing Development Projects (SH 93001 and 
SH 93002) [must] be affordable to very-low-, low- and moderate-income households.” Condition 
99, however, did not specifically state the length of time the units must be made affordable to 
low-income households. 
 
Following the County’s approval of CDP SH93001, the Sierra Club and David Green appealed 
that approval to the Commission on a variety of issues.6 Staff recommended that the 
Commission find that a substantial issue existed with regard to the project’s conformance with 
LCP policies related to the protection of groundwater and environmentally sensitive habitat areas 
(ESHA). During the substantial issue hearing on February 9, 1995, the Commission’s discussion 
was focused almost entirely on the public benefit of affordable housing, despite the recognized 
environmental concerns. Chair Williams noted the “tension between environmental community 
and those of us who support low-income housing.” Commissioner Stevens recognized that the 
environmental concerns were “not insignificant,” but ultimately supported the project “with 
some reluctance.” Commissioner Giacomini stated that the environmental impacts were 

                                                 
6  Appeal A-3-MCO-95-02.  
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“undeniably a substantial issue,” but supported the project due to “social public policy.” 
Commissioner Karas (who was also a Monterey County supervisor at the time) urged a finding 
of No Substantial Issue because “[t]here’s never been one affordable housing unit in North 
Monterey County in the 11 years I have sat on the board and by God we now have the 
opportunity to do it, so let’s do it.”  Consequently, the Commission determined that the appeal 
did not raise a substantial issue of conformance with the LCP by an 8-2 vote and the local 
approval became effective.7 
 
Following the Commission’s decision, an alliance of local environmental activists filed suit 
against the County and CHISPA over the project’s approval. The parties ultimately entered a 
Settlement Agreement and Stipulation for Judgment (Judgment) (see Exhibit 7) in November 
1995. The purpose of the Judgment was to interpret the length of the affordability condition. 
According to the Judgment, the parties agreed that Condition 99 “shall be a permanent deed 
restriction on the project parcels, and shall not be subordinated to any financial encumbrance, 
loan, development agreement, contract, lease or other document.” The Judgement further stated 
that none of the conditions of approval could be modified unless CHISPA itself requests the 
modification and provides “substantial evidence to support its request for modification.”  
 
In September 1997, the County approved the final Moro Cojo Inclusionary Housing subdivision 
map and found that Condition 99 would be satisfied by recordation of a permanent deed 
restriction on all of the units.8 In October 1997, CHISPA recorded the deed restrictions (see 
Exhibit 8) with the County Recorder along with the final subdivision map. The deed restrictions 
state that all units in the Moro Cojo Inclusionary Housing Development Project shall be 
affordable to very-low-, low-, and moderate-income households, and that it “is intended that this 
Deed Restriction is irrevocable.” The restriction further explains that “but for the imposition of 
the above condition, the proposed development could not be found consistent with the provisions 
of the California Coastal Act of 1976 and that a permit could therefore not have been granted.” 
 
After the final map was recorded, CHISPA began to recruit low-income families to participate in 
a “Self Help” homeownership program developed by the Rural Housing Service branch of the 
United State Department of Agriculture (USDA). None of the recruitment brochures distributed 
by CHISPA informed potential participants of the deed restriction that was recorded two years 
prior to the start of construction.  
 
Under the federal “Self Help” program, groups of families would pool their efforts and spend 40 
hours a week per family building single-family homes for approximately 10 months under the 
supervision of CHISPA. Approximately 65% of home construction was performed by the 
families, with more technical construction components completed by CHISPA and its 
contractors. USDA provided CHISPA with grant funds to cover the costs of running the 
program. In return for their labor, program participants purchased the new single-family homes 

                                                 
7  The Appellants later sued CHISPA and the County again over the approval of the final subdivision map. The 

appellants prevailed in this lawsuit due to the inadequacy of the project’s groundwater protection plan.   
8  All 161 single-family homes and 14 multi-family units are subject to a deed restriction. The CDP amendment that 

is the subject of this appeal would lift the deed restriction on the 161 single-family homes, but would retain the 
affordability restriction on the multi-family units.  
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which they helped build without a down payment and at cost, which was often significantly 
below market rate due to grant funding and the use of participant labor. The monetary difference 
between typical construction costs and the actual purchase price for Self-Help homes is also 
generally known as “sweat equity.”  
 
In terms of financing, USDA provided mortgage loans between $100,000 to $120,000 for each 
program participant to purchase the home from CHISPA once it was constructed. Of that money, 
$55,000 was given to CHISPA to purchase the lot. CHISPA took the excess of each loan 
(approximately $45,000 to $65,000) and pooled that money together to cover the costs of 
constructing the 161 single-family homes in the subdivision. The USDA loans were typically 33-
year fixed-rate loans. Interest rates were based on the average rates at the time, although actual 
payments were modified by federal subsidies that were based on income levels. Interest rates 
could be as low as 1% for qualifying individuals and homeowners never paid more than 24% of 
their monthly income on mortgage payments. Additionally, there were no closing costs and 
Private Mortgage Insurance was not required, further lowering the purchase price. Program 
participants facing acute hardship could also apply to USDA for a two-year payment moratorium 
or partial forgiveness of the loan in the event that a home is sold for less than what is owed on 
the loan.     
 
On top of the USDA mortgage, and even though the actual value of the homes was not equal to 
the appraised market value due to the deed restriction, CHISPA placed a second mortgage on all 
161 single-family homes based on the difference between the appraised market value of each 
house and the USDA loan. These mortgage loans, which CHISPA calls “excess equity” loans, 
were between $30,000 and $35,000 and are unique in self-help housing programs. Under the 
terms of the loan, monthly payments to CHISPA were equal to the 3% interest rate of the loan. 
No principal payments were due for the first ten years, providing that the homeowner was not in 
default. After the first ten years, 10% of the principal would be forgiven each year, absent 
default, such that the entire note would be forgiven after twenty years. If the owner sold the 
house prior to twenty years, the entire note would be due. Many homeowners, however, have 
claimed that they were unaware of the deed restriction at the time they purchased the home, 
which limits resale value of the homes to an affordable price and not the appraised market value. 
 
In subsequent years, some homeowners participated in cash-out refinancing and encumbered 
their properties with debt that is greater than the value of the home given that the deed restriction 
limits the sale price of the properties to an affordable amount. The resale prices of the homes are 
capped under the deed restriction and are individually calculated using a number of factors 
explained in the Monterey County Inclusionary Housing Program Administrative Manual. The 
current maximum resale value of a three-bedroom house in the subdivision is $291,750.9 
       
A group of homeowners sued CHISPA in 2009, claiming that CHISPA failed to inform 
homeowners of the deed restriction and persuaded the owners into manual labor under false 
pretense. The homeowners sought to collect damages for fraudulent and negligent nondisclosure 
and breach of implied contract. The Sixth Circuit Court of Appeals determined that the claims 

                                                 
9  According to real estate websites Trulia.com and Zillow.com, the average sale price of a three-bedroom home in 

Castroville over the last year was approximately $345,000 with a year over year trend of +8.3%. 
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against CHISPA were barred by the Statute of Limitations because, even though CHISPA failed 
to disclose the deed restriction, the homeowners should have discovered the restriction when the 
grant deed was provided to them at the close of escrow in 2000. The court held that the three-
year statute of limitation ended in 2003 and thus the homeowners were time-barred from 
bringing their claims against CHISPA in 2009.10 
 
As an alternative to collecting damages, the homeowners also attempted to invalidate the deed 
restriction as an unreasonable restraint on alienation of property. The court explained that the 
homeowners were “essentially arguing that this housing program should have been designed 
differently, namely just to benefit them, the first wave of low-income buyers.” The court 
determined that it is “reasonable to impose a continuing affordability requirement for the benefit 
of future low- to moderate-income homeowners.” The court concluded that because the 
homeowners “enjoyed the benefits of owning a home through the affordable housing program, 
[the homeowners] cannot now reject its obligations” and thus denied the homeowners’ claim that 
the deed restriction constitutes an unreasonable restraint on alienation of property.11  
 
In November 2015, CHISPA submitted an application to the County to modify Condition 99, 
which required the houses to be affordable only to very-low-, low-, and moderate-income 
families in perpetuity. The modification request was to reduce the term of the affordability 
condition on the 161 single-family residences from permanent to 20 years from the date of the 
first deed conveyance. 12 Because most of the deeds were conveyed in 2000, the effect of the 
amendment would be to eliminate the affordability condition by 2020. Removal of the 
affordability condition would allow the homeowners to sell homes within the Moro Cojo 
Inclusionary Housing subdivision at market price to any buyer, rather than at a capped price only 
to families who qualify as low- and moderate-income. Although the County’s Housing Advisory 
Committee recommended that the amendment include a requirement to replace the loss of the 
161 affordable housing units on a one-for-one basis due to the extremely high demand for 
affordable housing in the area (see Appendix A), the Board of Supervisors did not require 
replacement of the lost affordable housing units and approved the amendment as requested (See 
Exhibit 5).  
 

                                                 
10  Alfaro v. CHISPA (2009) 171 Cal.App.4th 1356. 
11  It is worth noting that, although the Sixth Circuit Court of Appeals rejected the homeowners’ claim that the deed 

restriction constitutes an unreasonable restraint on alienation of property, the Court did not hold that a deed 
restriction for affordable housing can never be removed because of policy considerations – in which case the 
Commission’s ability to act on the present CDP amendment would be limited. Rather, the Court simply upheld the 
deed restrictions as reasonable restraints on alienation for the purpose of addressing the homeowners’ causes of 
action in their lawsuit. A decision does not stand for a proposition not considered by the court. (See Norvatis v. 
SHAC (2006) 143 Cal.App.4th 1284.) 

12  CHISPA originally requested a reduction to 15 years based on Health and Safety Code Section 33413, which 
requires redeveloped affordable housing units “to remain at an affordable housing cost to, and occupied by, 
persons and families of low-income, moderate-income, and very low income households, respectively, for the 
longest feasible time, but for not less than . . . 15 years for mutual self-help housing units.” The definition of 
longest feasible time, “as used in this section, includes, but is not limited to, unlimited duration.” Through 
discussions with the County, CHISPA agreed to request a 20 year term. 
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B. MONTEREY COUNTY CDP AMENDMENT APPROVAL 
On January 26, 2016 the Monterey County Board of Supervisors adopted a resolution to approve 
a Coastal Development Permit (“CDP”) amendment for the project. See Exhibit 5 for the 
County’s Final Local Action Notice. The County’s Final Local Action Notice was received in 
the Coastal Commission’s Central Coast District Office on Monday, February 29, 2016. The 
Coastal Commission’s ten-working-day appeal period for this action began on Tuesday March 1, 
2016 and concluded at 5pm on Tuesday, March 14, 2016. One valid appeal (see below) was 
received during the appeal period.  

 
C. APPEAL PROCEDURES 
Coastal Act Section 30603 provides for the appeal to the Coastal Commission of certain CDP 
decisions in jurisdictions with certified Local Coastal Programs (“LCPs”). The following 
categories of local CDP decisions are appealable: (a) approval of CDPs for development that is 
located (1) between the sea and the first public road paralleling the sea or within 300 feet of the 
inland extent of any beach or of the mean high tide line of the sea where there is no beach, 
whichever is the greater distance, (2) on tidelands, submerged lands, public trust lands, within 
100 feet of any wetland, estuary, or stream, or within 300 feet of the top of the seaward face of 
any coastal bluff, and (3) in a sensitive coastal resource area; or (b) for counties, approval of 
CDPs for development that is not designated as the principal permitted use under the LCP. In 
addition, any local action (approval or denial) on a CDP for a major public works project 
(including a publicly financed recreational facility and/or a special district development) or an 
energy facility is appealable to the Commission. The original CDP for this project was appealable 
to the Commission because the subdivision was a conditional use in a high density residential zoning 
district and was located within 100 feet of wetlands, and as such, any amendment to the permit is 
also appealable to the Commission. 
 
The grounds for appeal under Section 30603 are limited to allegations that the development does 
not conform to the certified LCP or to the public access policies of the Coastal Act. Section 
30625(b) of the Coastal Act requires the Commission to consider a CDP for an appealed project 
de novo unless a majority of the Commission finds that “no substantial issue” is raised by such 
allegations.13 Under Section 30604(b), if the Commission conducts the de novo portion of an 
appeals hearing and ultimately approves a CDP for a project, the Commission must find that the 
proposed development is in conformity with the certified LCP. If a CDP is approved for a project 
that is located between the nearest public road and the sea or the shoreline of any body of water 
located within the coastal zone, Section 30604(c) also requires an additional specific finding that 
the development is in conformity with the public access and recreation policies of Chapter 3 of 
the Coastal Act. This project is not located between the nearest public road and the sea and thus 
                                                 
13  The term “substantial issue” is not defined in the Coastal Act or in its implementing regulations. In previous 

decisions on appeals, the Commission has generally been guided by the following factors in making substantial 
issue determinations: the degree of factual and legal support for the local government’s decision; the extent and 
scope of the development as approved or denied by the local government; the significance of the coastal resources 
affected by the decision; the precedential value of the local government's decision for future interpretations of its 
LCP; and, whether the appeal raises only local issues as opposed to those of regional or statewide significance. 
Even when the Commission chooses not to hear an appeal, appellants nevertheless may obtain judicial review of a 
local government’s CDP decision by filing a petition for a writ of mandate pursuant to the Code of Civil 
Procedure, Section 1094.5. 
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this additional finding would not need to be made if the Commission were to approve the 
amendment following the de novo portion of the hearing. 
 
The only persons qualified to testify before the Commission on the substantial issue question are 
the Applicant, persons who made their views known before the local government (or their 
representatives), and the local government. Testimony from other persons regarding substantial 
issue must be submitted in writing. Any person may testify during the de novo CDP 
determination stage of an appeal. 
 
D. SUMMARY OF APPEAL CONTENTIONS 
The Appellant contends that the County-approved CDP amendment is inconsistent with the LCP 
with regard to affordable housing protections and subdivision ordinances. Specifically, the 
Appellant contends that the approved amendment would violate applicable LCP policies 
because: 1) it will convert 161 housing units from affordable to market rate and does not require 
replacement of the converted units on a one-to-one basis; and 2) it will amend a condition of a 
final recorded map that is still necessary and appropriate. Additionally, the Appellant contends 
that the amendment is inconsistent with Coastal Act Section 30614, which requires the 
Commission to ensure that affordable housing permit conditions existing prior to 2002 do not 
expire during the term of the permit. See Exhibit 6 for the full text of the appeal contentions. 
 
E. SUBSTANTIAL ISSUE DETERMINATION 
 
Affordable Housing LCP Policies 
The LCP contains various policies designed to “increase the availability of low and moderate 
income housing.” These policies are “based on the goals of the adopted County Housing 
Element.” In addition to policies that encourage new affordable housing opportunities, the LCP 
provides strong protections for existing affordable units, including the following policy: 
 

LUP Policy 4.3.6.D.1. The County shall protect existing affordable housing opportunities in 
the North County coastal area from loss due to deterioration, conversion, or any other 
reason. The County will: 

  
a) Discourage demolitions, but, require replacement on a one by one basis of all 
demolished or converted units which were affordable to or occupied by low and 
moderate income persons. 

 
The Appellant contends that the CDP amendment is inconsistent with the LCP because the 
amendment converts 161 housing units from affordable to market rate without replacing the units 
on a one-for-one basis as required by LCP Policy 4.3.6.D.1.  
 
The LCP states that the County shall protect existing affordable housing opportunities from loss 
due to deterioration, conversion, or any other reason. The Moro Cojo Inclusionary Housing 
project is an existing subdivision that provides affordable housing opportunities in the form of 14 
multi-family units and 161 single-family residences, which are all deed restricted to be 
affordable to very-low-, low-, and moderate-income households. The approved amendment 
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would eliminate the affordability restriction for the 161 single-family homes within the next four 
years and allow the units to be sold at market rate to any interested buyer regardless of income.  
 
The LCP policy is clear that existing affordable housing opportunities must be protected. On this 
point, the County made a policy decision to alleviate the hardship that the existing affordability 
condition puts on current homeowners (i.e., to protect their affordable housing opportunities) 
rather than protect possible affordable housing opportunities for future low-income families. The 
County found that the approved CDP amendment is consistent with its Housing Element, and the 
LCP policies are based on the goals of the Housing Element. The County also determined that 
the CDP amendment does not result in conversion of existing affordable housing opportunities 
based on interpretation of the LCP’s use of the term “converted units,” relying on the Mello Act 
for guidance (see below). 
 
LCP Policy 4.3.6.D.1 also requires replacement of demolished or converted units that were 
affordable to or occupied by low- and moderate-income persons. The 161 houses within the 
Moro Cojo Inclusionary Housing subdivision are affordable to and have been occupied by low- 
and moderate-income persons since construction of the homes in 2000. The amendment would 
allow 161 existing single-family homes up to now restricted as affordable and only available to 
low- and moderate income families to be sold at market rate to any buyer regardless of income. 
The County did not require replacement of the affordable housing units on a one-to-one basis. 
The applicability of the replacement requirement to this amendment is dependent upon the 
definition of the term “converted units” in LCP Policy 4.3.6.D.1.a and whether changing an 
existing affordable house to market rate constitutes a “conversion.”  
  
As a preliminary matter, the LCP does not provide express definitions of the terms “conversion” 
or “converted units.” Absent clear guidance in the LCP, the terms “conversion” and “converted 
units” could satisfy several different definitions. A plain meaning of “conversion” could include 
any type of change, including a change from an affordable unit to a market rate unit.  Moreover, 
in the affordable housing context, the term “conversion” may include a change from an 
affordable unit to a market rate unit.14 The LCP specifically states that its affordable housing 
policies are “based on the goals of the adopted County Housing Element.” In turn, the County of 
Monterey 2015-2023 Housing Element makes multiple references to the term “converted units” 
that suggests the term includes units that are changed from affordable to market rate.15 
Moreover, the overarching LCP policy to protect affordable housing opportunities from loss due 
to deterioration, conversion, or “any other reason” would suggest that a broad definition of 
                                                 
14 For example, in Highlights of the State of Housing in California: Affordability Worsens, Supply Problems Remain 

(California Department of Housing and Development, 2014) a section is devoted  to the problem of affordable 
housing at risk of “conversion” to market rate. Additionally, in What Happens to Low-Income Housing Tax Credit 
Properties at Year 15 and Beyond? (United States Department of Housing and Urban Development, 2012) the 
problem of affordable housing “converting” to market rate is also discussed.  

15 “This section . . . evaluates the potential of such housing to convert to market rate” (Id. at 36); “11 units are 
potentially at risk of converting to market rate” (Id. at 36); “The construction of new low income housing units is 
a means of replacing the at-risk units should they be converted to market-rate units” (Id. at 39); “Work with 
property owners and nonprofit housing providers to preserve lower income housing at risk of converting to market 
rate” (Id. at 120); “11 very low income units are at-risk of converting to market rate housing” (Id. at 121); “Within 
60 days of notice of intent to convert at-risk units to market rate rents . . .” (Id. at 122); “No housing unit was at 
risk of converting to market rate” (Id. at C-3). 

https://www.huduser.gov/portal/publications/hsgfin/lihtc_report2012.html
https://www.huduser.gov/portal/publications/hsgfin/lihtc_report2012.html
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“converted units” that includes a change from an affordable unit to market rate unit would be 
appropriate.  
 
However, the County determined that replacement units were not required on the basis that the 
term “converted units” in LCP Policy 4.3.6.D.1.a does not include units that are changed from 
affordable to market rate. The County relied on a definition found in the Mello Act16, which 
defines the term “conversion” (as it applies to affordable housing in the coastal zone) as a change 
from a residential use to a nonresidential use or a change in the form of ownership, such as a 
residential dwelling to a condominium or cooperative. (Gov. Code § 65590(g)(1).) Because the 
amendment does not change the units from a residential use to nonresidential use or change the 
form of ownership, the County determined that the approved amendment does not constitute a 
“conversion” of affordable housing units, meaning that the provisions of LUP Policy 4.3.6.D.1.a 
do not apply and replacement units are thus not required.  
 
Although this definition of “converted units” is not as protective of existing affordable housing 
opportunities as other possible definitions, the County’s interpretation is reasonable. As 
previously mentioned, the LCP does not provide express definitions for the terms “conversion” 
or “converted units.” Although LUP Policy 4.3.6.D.1 does not appear to be the County’s local 
implementation of the Mello Act17, no clear reason exists to prohibit the County from using the 
Mello Act definition of “converted units,” given that the Mello Act definition is specific to 
replacement requirements for affordable housing within the coastal zone. Furthermore, the Mello 
Act was enacted after the County approved the LUP locally (but before the Commission certified 
the LUP), and thus it was reasonable for the County to use the Mello Act to help inform its 
interpretation of the LUP to ensure consistency with later-enacted relevant State law 
requirements. Although local governments may implement stricter standards, the County’s 
interpretation of its LCP’s term “converted units” reflects the statewide definition applicable to 
affordable housing within the coastal zone (under the Mello Act) and can be considered a 
reasonable interpretation.  
 
As a practical matter, it is important to note that a requirement to replace 161 affordable housing 
units within North Monterey County would likely not be achievable at this time anyway due to 
the scarcity of water and developable land. Construction of new affordable units would likely be 
infeasible because the County has informally instituted a moratorium on new subdivisions in 
North Monterey County until an identifiable, available, long-term supply of water is established. 
Another option for replacement units would be for the Applicant to purchase existing market rate 
units and deed restrict those units as affordable, which would likely be a cost-prohibitive 

                                                 
16 The Mello Act provides the “minimum requirements for housing within the coastal zone for persons and families 

of low or moderate income.” (Gov. Code § 65590(k).) 
17 Changes to the housing provisions of certified LCPs are subject to Mello Act requirements, although the Mello 

Act does not require that a local government adopt individual ordinances or programs to implement Mello Act 
requirements. (Gov. Code § 66590(f), (h)(2)-(3).) Although LUP Policy 4.3.6.D states it is “based on the goals of 
the adopted County Housing Element,” neither the LCP nor the County Housing Element specifies anywhere it 
intends to codify Mello Act requirements. Additionally, the North County LUP was submitted to the Commission 
for certification before the Mello Act requirements came into effect. Therefore, LUP Policy 4.3.6.D does not 
appear to constitute local codification of Mello Act requirements, and the Commission is not foreclosed from 
reviewing the County’s implementation of LUP Policy 4.3.6.D. (See Pub. Res. Code § 30011.) 
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solution. In practical terms, a requirement to replace the 161 affordable housing units would 
therefore likely have the effect of a denial of the CDP amendment.      
 
Although the conflicting factual and legal support for the County’s action may tend to support a 
finding of substantial issue with respect to consistency with the LCP generally and LUP Policy 
4.3.6.D.1 specifically, on balance the other factors which the Commission has historically used 
to make substantial issue determinations support a finding of no substantial issue. (See also 
“Substantial Issue Conclusion” below.) 
 
Subdivision Ordinance 
Title 19 of the LCP, also known as the subdivision ordinance, regulates the division of land 
within the coastal zone of Monterey County and implements the provisions of the Subdivision 
Map Act. The subdivision ordinance controls modifications to recorded Final Maps or Parcel 
Maps. The subdivision ordinance lists seven reasons a recorded map may be modified. Six of 
those reasons are to correct various errors in the recorded map. The seventh reason allows 
amendments to accomplish the following: 
  

Implementation Plan (IP) Section 19.08.015.A.7. …To make modifications to a final map or 
parcel map where there are changes which make any or all of the conditions of the map no 
longer appropriate or necessary and that the modifications do not impose any additional 
burden on the present fee owner of the property, and if the modifications do not alter any 
right, title or interest in the real property reflected on the recorded map. 

 
The Appellant contends that the CDP amendment is inconsistent with the LCP because the 
amendment will modify a condition of the final Moro Cojo subdivision map without meeting the 
criteria for modification as described in IP Section19.08.015.A.7. Specifically, the Appellant 
states that there is a high demand for affordable housing units in Monterey County and quotes 
the Monterey County Economic Development Director that … “[w]e need to encourage more 
affordable housing units and not reduce the number of units.” The Appellant claims that the 
demand for affordable housing demonstrates that the affordability condition is still “appropriate” 
and “necessary” as those terms are used in IP Section 19.08.015.A.7.  
 
The subdivision ordinance allows modifications to a condition of a final map if there are 
“changes which make any or all of the conditions of the map no longer appropriate or necessary” 
(emphasis added). The approved amendment would modify the affordability condition of the 
Moro Cojo final map and allow the 161 single-family homes to be sold at market rate to any 
buyer regardless of income. According to the County’s Housing Element, the demand for 
affordable housing in the County remains high and few affordable housing projects will be built 
in the next few years. There is no evidence to suggest that there have been changes in the 
County’s affordable housing stock that makes the existing affordable housing units no longer 
necessary.  
 
However, the subdivision ordinance also allows conditions to be modified if the condition is no 
longer appropriate. The County determined that the condition is no longer appropriate because 
the recession of 2008 has prevented some of these current homeowners from being able to 
refinance their mortgages in order to take advantage of lower interest rates, which has caused 
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them financial hardship. The Applicant submitted three declarations from current homeowners 
who have been denied in their attempts to refinance their loans, which are at a fixed rate of 
approximately 8% compared to the current average rate of 3.5%.18 Due to this hardship on 
current homeowners, the County found that the changed financial landscape has made the 
permanent affordability condition of the CDP no longer appropriate. Despite the continued need 
for affordable housing in the County and even though affordability conditions (such as the one 
removed by the CDP amendment) may still be one way to address that need, IP Section 
19.08.015.A.7 also allows conditions on final maps to be modified if the conditions are found to 
be no longer appropriate. The County found that the evidence of ongoing financial hardship for 
some of these current homeowners demonstrates that the affordability condition is no longer 
appropriate, and thus the County reasonably used its discretion under IP Section 19.08.015.A.7 
to modify Condition 99. 
  
Coastal Act Section 30614 
The Coastal Act includes the following a provision to protect existing CDP conditions related to 
affordable housing:  
 

30614. The commission shall take appropriate steps to ensure that coastal development 
permit conditions existing as of January 1,2002, relating to affordable housing are enforced 
and do not expire during the term of the permit. 

 
The Appellant contends that the CDP amendment is inconsistent with this section because the 
amendment would allow an existing affordable housing permit condition approved prior to 2002 
to expire. 
 
The grounds for appeal under Coastal Act Section 30603 are limited to allegations that the 
development does not conform to a certified LCP or to the public access policies of the Coastal 
Act. Coastal Act Section 30614 is not incorporated into the County’s certified LCP, nor is this 
section found within the Chapter 3 public access policies of the Coastal Act. Coastal Act Section 
30614 therefore cannot be utilized as a standard of review to determine whether the approved 
CDP amendment raises a substantial issue and is not applicable to this appeal.  
 
No Substantial Issue Conclusion 
As explained above, the Commission has historically used the following five factors to guide its 
decision of whether the issues raised in a given case are “substantial” or not: the degree of 
factual and legal support for the local government’s decision; the extent and scope of the 
development as approved or denied by the County; the significance of the coastal resources 
affected by the decision; the precedential value of the County’s decision for future interpretations 
of its LCP; and, whether the appeal raises only local issues as opposed to those of regional or 
statewide significance.  

                                                 
18 The Monterey County Housing Advisory Committee found that 41 homeowners have successfully refinanced 

their home loans. Additionally, due to the terms of the USDA loans, the interest rate of the mortgage does not 
reflect the actual interest rate paid in many cases because the homeowners are provided federal subsidies that can 
lower the rate paid to as little as 1%. Some homeowners, however, do pay more than the current interest rate of 
3.5% and have had difficulty refinancing.    
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In this case, although one of these factors weighs towards a finding of substantial issue, the 
others do not, so consideration of these five factors as a whole does not support a conclusion that 
this project raises a substantial issue of conformance with the LCP. First, the conflicting factual 
and legal support for the County’s action may tend to support a finding of substantial issue (more 
than not) with respect to consistency with LUP Policy 4.3.6.D.1. Specifically, the County 
considered evidence of the financial impact on the existing homeowners of the permanent 
affordability condition but did not specifically address whether amendment of the condition was 
consistent or not with the affordable housing protection policy of LUP Policy 4.3.6.D.1; the 
County then relied on the Mello Act definition of “converted units” to determine that the CDP 
amendment did not trigger the replacement requirement of LUP Policy 4.3.6.D.1.  

Second, in terms of the extent and scope of the amendment, the housing units for which the 
affordability condition will be amended are already fully built out; therefore, the amendment will 
not change the intensity of use of the site or otherwise result in any environmental impacts, but 
rather only affects to whom the current homeowners may sell. This factor tends to support a 
finding of no substantial issue with respect to the appeal.  

Third, in terms of significance of the coastal resources affected by the decision, the amendment 
deals solely with a change to an affordability condition for an existing subdivision; the CDP 
amendment will not change the intensity of use of the site or otherwise result in any 
environmental impacts. This factor tends to support a finding of no substantial issue with respect 
to the appeal.  

Fourth, in terms of the precedential value of the County’s decision for future interpretations of its 
LCP, the County’s action only affects interpretation of the term “converted units” as that term is 
used in LUP Policy 4.3.6.D.1. Although no prior precedence appears to control interpretation of 
the term “converted units,” the County’s reliance on the Mello Act definition is reasonable and 
the County’s action only affects interpretation of a very specific term in a discrete provision of 
the LCP’s affordable housing policies. This factor tends to support a finding of no substantial 
issue with respect to the appeal.  

Fifth, in terms of whether the appeal raises only local issues as opposed to those of regional or 
statewide significance, the County’s action and the ensuing appeal concern a highly-unusual, 
complex, fact-specific situation involving financing of affordable home ownership through sweat 
equity and long-term ramifications relating to the structuring of that financing which is unlikely 
to be a recurrent issue in other parts of the region or State. This factor tends to support a finding 
of no substantial issue with respect to the appeal. 

For the reasons stated above, the Commission finds that Appeal Number A-3-MCO-16-0017 
does not raise a substantial issue with respect to the County-approved project’s conformance 
with the certified Monterey County LCP, and declines to take jurisdiction over the CDP 
application. 
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APPENDIX A: SUBSTANTIVE FILE DOCUMENTS 

Moro Cojo Inclusionary Housing Development Project Final Environmental Impact Report, 
Jones and Stokes Associates, October 27, 1994. 

Staff Report: Appeal Substantial Issue A-3-MCO-95-02, A-3-MCO-95-04, Rick Hyman, January 
30, 1995. 

Staff Report: Appeal No Substantial Issue A-3-MCO-95-02, A-3-MCO-95-04, Rick Hyman, 
March 15, 1995. 

Moro Cojo Subdivision Amendment Revised Negative Declaration, County of Monterey, July 2, 
2015. 

Housing Authority Recommendation Agenda No. 4a, Monterey County Housing Authority 
Committee, January 14, 2015. 

County of Monterey 2015-2023 Housing Element, County of Monterey, June 2015. 
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