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Commission staff has received additional correspondence regarding the above-referenced
proposed project in the time since the staff report was distributed (from the Applicants’ attorney
(Paul Beard), the Appellants in this matter (Tarren Collins and Laurie Cummings), the City of
Pismo Beach, San Luis Obispo County Supervisor Debbie Arnold, the Pacific Legal Foundation,
and others – see letters attached). The purpose of this addendum is to respond to these comments,
including certain comments made by the Applicant’s attorney in a letter date received in the
Central Coast District office on January 6, 2017.1 This addendum responds to certain contentions
made in these comments, but does not alter staff’s fundamental recommendation that the
Commission find substantial issue for the appeals under consideration.
As an initial matter, the Applicants’ attorney (and others) appear to be confusing questions
regarding substantial issue determinations and de novo consideration of CDP applications. Given
that the Applicants have exercised their right to postpone the de novo portion of the hearing
should the Commission find a substantial issue, the only question before the Commission at the
January 12, 2017 hearing is the question of whether the City’s action raises a substantial issue
with respect to the LCP and the Coastal Act (see also “Appeal Procedures” and “Substantial
Issue Determination” sections of the staff report starting on pages 7 and 9 for more information).
As detailed in the staff report, the question of whether a substantial issue exists is different than
the question of whether to approve or deny a CDP. In the case of the former, it is a threshold
investigation into the City’s action and the facts of the case to determine if the Commission
should take jurisdiction over the CDP application. Importantly, the Commission’s regulations
presume a substantial issue,2 and the substantial issue determination analysis is not designed to
make a decision whether to approve or deny a proposal or whether, how, or to what extent to
1

2

A letter received January 4, 2017 from Mr. Jeremy Talcott of the Pacific Legal Foundation also raises similar constitutional
questions regarding the public access easement, and other comments received raise similar issues regarding both staff’s public
access analysis and its mass and scale analysis.
Per Title 14 of California Code of Regulations (CCR) Section 13115(b), the Commission shall consider the CDP application
de novo in an appeal context “unless the Commission finds that the appeal raises no significant question” in terms of LCP
conformance and Coastal Act public access and recreation conformance (emphasis added).
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condition any approval, but rather it is to assess the adequacy of the City’s approval in light of
the facts of the case as well as the issues raised on appeal, and to determine if the adequacy of
the City’s approval in light of these circumstances warrants Commission consideration of the
CDP application. In this case, and for the reasons more fully articulated in the staff report, staff
continues to recommend that the Commission find a substantial issue.
Public Access
In terms of specific issues raised by the comments received, the substantive comments refer
primarily to two of the substantial issue analyses in the staff report, namely public access and
community character/compatibility. With respect to the former, Mr. Beard’s letter states: “the
question is whether ‘substantial issue exists with respect to the grounds on which an appeal has
been filed.’ The answer turns on whether the project violates the LCP or the Coastal Act’s
public-access policies” (emphasis added). In the next sentence Mr. Beard quotes a case (Hines v.
California Coastal Commission (2010) 186 Cal.App.4th 830) as stating “A substantial issue is
defined as one that presents a ‘significant question’ as to conformity with the certified local
coastal program” (emphasis added).
First, at the Substantial Issue/No Substantial Issue stage the Commission is not determining
whether a project categorically “violates” LCP or Coastal Act policies, but rather, as Hines
states, whether the project presents a “significant question” as to conformity with the LCP and/or
Chapter 3 public access policies, as also discussed above. Mr. Beard’s letter equates a
“significant question” to a “violation,” which inappropriately reframes the regulation in a way in
which it is not actually written, alleging that a different standard (namely a violation) must be
met to find substantial issue. This is simply incorrect. Second, applying the Hines standard, staff
is within its authorized discretion to recommend that questions relating to public access at the
Rozo’s property to connect a gap in the California Coastal Trail (CCT) do raise a “significant
question” as to conformity with LCP and Coastal Act public access policies. As detailed in the
staff report, the LCP includes multiple policies related to providing connected public access, all
of which amplify Coastal Act public access policies that also apply, including LCP Policy LU-H8 (which specifically references making a trail connection between Windward and Boeker
Avenues, implicating the project site near the seaward end of Windward Avenue and further
implicating the CCT). Proper interpretation and application of these policies, including LCP
Policies LU-H-8 and PR-5, as well as the statewide significance of connecting the CCT, all
support a finding that the appeal raises a substantial issue with respect to the LCP public access
policy grounds on which the appeal has been filed. The question at this stage is not whether the
Commission can require a public accessway to be provided in a de novo review, but rather
whether the facts and circumstances of this case in light of the appeal contentions raise a
substantial issue warranting Commission review of the CDP application. Mr. Beard construes the
substantial issue stage of the appeal process as presenting both questions, which misrepresents
what is before the Commission in a substantial issue context. The Commission need not make a
decision on whether public access is required or not in this case to find substantial issue, even if,
as Mr. Beard contends, it would be allegedly unconstitutional for the Commission to require
public access in this location in a CDP application context.
The constitutional question of whether the Commission can require an exaction in response to
the significant public access questions raised by the appeal is separate from consideration of
whether the appeal raises a substantial issue with respect to LCP and/or Coastal Act public
2
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access policies. Any inability to constitutionally require an exaction here does not preclude the
Commission from first finding that the issues raised by the appeal establish a significant question
regarding the basis of conformity with LCP and/or Coastal Act public access policies.
Acknowledgment of the Commission’s constitutional limitations, if any, is appropriately made in
the de novo consideration when the Commission normally considers what conditions it can apply
to a development application.
Considering the above, as well as the fact that Commission staff recommends finding substantial
issue on other independent bases (as discussed below), on balance the appeal supports the
presumption of substantial issue, rather than supporting a finding that the appeal raises no
significant question of LCP and/or Coastal Act public access policy conformity, as the
Applicants’ attorney would suggest.
Community Character/Compatibility
Mr. Beard’s letter states: “As stated above, ‘Substantial issue’ can be found only ‘with respect to
the ground on which an appeal has been filed’ – not on any ground the staff chooses.” Mr. Beard
asserts that: (1) procedurally, Commission staff should not have cited IP Section 17.105.135(a)
as a basis for the substantial issue determination because it was not cited by the Appellants; and
(2) substantively, staff misapplied IP Section 17.105.135(a) by including the project’s stairwells
and elevator in the calculation.
With respect to the first question, in their appeals the Appellants raised concerns that the size and
character of the City-approved structure do not meet LCP policies, and they also cite LCP Policy
LU-H-4(a). Commission staff, as has been the Commission’s long practice, evaluated those
appeal contentions broadly, and not unduly limited in terms of just the specific policies that were
cited. The Commission has done this historically as a means of maximizing public participation
under the Coastal Act and the Commission’s regulations, and to best achieve Coastal Act (and by
extension LCP) objectives.3 In other words, individual appellants are not required to be LCP and
Coastal Act experts in order to raise concerns with local government decisions, and the lack of a
specific statutory or regulatory policy citation does not mean that the policies that are implicated
by a concern raised by appellants cannot be considered by staff when evaluating the merits of the
concerns raised. Rather, the contentions necessarily extend to policies implicated by the appeal
and not just the specific provisions cited by an appellant. In this case, questions of mass and
scale are primary appeal contentions, and the LCP includes a series of standards that apply,
including LCP Section 17.105.135(a) that limits second floor bulk to 80% of the first floor bulk
(see also staff report discussion beginning on page 9).4 To suggest that the Commission should
disregard LCP policies simply because they were not explicitly cited to by an appellant is to
thwart the objectives of the LCP (and the Coastal Act by extension), and to reduce as opposed to
maximizing public participation as is required by the Coastal Act.
With respect to the substantive question regarding the manner in which IP Section 17.105.135
applies to this case, staff does not agree with Mr. Beard or the City on this point. As discussed in
3

4

CCR Section 13003 states: “Each of these regulations shall be interpreted and liberally construed to accomplish the purposes
and carry out the objectives of the California Coastal Act of 1976.”
LCP Section 17.105.135 is also one of the Implementation Plan sections that carry out the Land Use Plan (LUP) with respect
to mass and scale, including LUP Policy LU-H-4(a) cited by the appeals, and is separately applicable for that reason as well.

3

A-3-PSB-15-0030 (Rozo SFD) Addendum
the staff report (beginning on page 9), IP Section 17.105.135 relies on IP Section 17.006.0485,
which defines gross floor area for the purpose of applying Section 17.105.135. IP Section
17.006.0485 explicitly lists the floor areas that are not included in the calculation (i.e., “not
including the area of the courts, open decks, patios, and basements”), and this list does not
include stairwells and elevator shafts. In other words, IP Section 17.006.0485 provides a
comprehensive and complete list as to what is excluded from such floor area calculations. Based
on established laws of statutory interpretation, when a list is enumerated, items not enumerated
on the list are presumed to be excluded from the list (expressio unius est exclusion alterius or
“the express mention of one thing excludes all others”). In this case, IP Section 17.006.0485
specifically enumerates what is excluded from calculation of gross floor area. Stairwells and
elevator shafts are not enumerated in this exclusion list, so they are properly considered in the
gross floor area calculation.5
In sum, Commission staff did not manufacture grounds for appeal, but only looked at the LCP
provisions implicated by the appeal contentions, including the IP sections related to the appeal
contention of structure size and neighborhood compatibility. Thus, Commission staff’s
recommendation is both procedurally and substantively based on grounds raised in the appeals.
As described further in the staff report, the Applicants’ proposed second story bulk exceeds the
LCP allowed maximum, and staff believes that this raises a substantial LCP conformance issue
with respect to an appeal that is based in applicable part on the scale of the City-approved
structure.
Process
In his email correspondence of January 9, 2017, Mr. Beard alleges that “the 80%-ratio issue
came out of left field.” However, staff informed Mr. Beard regarding the 80% issue in early
December, and Mr. Beard acknowledged staff’s position at that time, while disagreeing with it.
Thus, to state that the issue was a surprise misrepresents staff’s discussions with Mr. Beard. The
same can be said regarding staff’s position that this matter raises a substantial issue inasmuch as
Mr. Beard was made aware of staff’s position in this regard as early as July 2016.6
In addition, Mr. Beard and others make a series of observations regarding the fact that staff
previously produced a staff report with a recommendation of no substantial issue for the April
2016 Commission meeting. After that report was released, staff received correspondence from
the Applicants, the Appellants, and others (e.g., Pacific Legal Foundation, etc.) raising a series of
issues related to that recommendation. At that time, staff postponed the April 2016 hearing in
order to evaluate the issues raised, including in light of the significant amount of new
information that had been provided in the time since the prior staff report was published. Based
on that additional review, staff modified its staff recommendation in light of new-found facts and
analyses. Staff did not, as Mr. Beard and San Luis Obispo County Supervisor Debbie Arnold
5

6

Staff also notes that the claim that excluding such areas from floor area calculations is “industry practice,” and thus that these
areas should be excluded from floor area calculations in this case, is immaterial to the LCP compliance question. Whether it is
industry practice or not, the LCP does not exclude such areas, and they are properly included under the LCP for purpose of
calculating gross floor area.
At that time there was also come confusion as the Applicants had two different attorneys representing them, and one, Marshall
Ochylski, indicated to staff that he was in the process of negotiating a public access easement with the City, while the other,
Mr. Beard, was representing that the Applicants would not provide an easement. It was not until July 18, 2016 that the
Applicants indicated that staff should work with Mr. Beard going forward and not Mr. Ochylski.
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contend in their January 6, 2017 letters (attached), bow to pressure from Appellants or others in
updating staff’s recommendation. Rather, staff evaluated the contentions in light of all of the
information to date and concluded that the appeals do in fact raise substantial issues in terms of
both public access and mass/scale, as is more fully described in the current staff report. Thus, not
only does that prior staff report have no relevant legal status (as it was never acted upon and was
instead retracted by staff), staff no longer supports the prior conclusion set forth in that staff
report based on the updated, additional analyses staff has performed since then, and staff’s
conclusion is as is presented in the staff report dated prepared December 23, 2016.
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APPEAL STAFF REPORT: SUBSTANTIAL ISSUE
DETERMINATION & DE NOVO HEARING
Appeal Number:

A-3-PSB-15-0030

Applicants:

Ernie and Pam Rozo

Appellants:

Tarren Collins and Laurie Cummings

Local Government:

City of Pismo Beach

Local Decision:

City of Pismo Beach coastal development permit application number
14-000080 approved by the Pismo Beach Planning Commission on
July 8, 2014, and upheld on appeal by the Pismo Beach City Council
on April 21, 2015.

Location:

388 Windward Avenue near its intersection with Ocean Boulevard
near the shoreline and just upcoast of Dinosaur Caves Park in the
Shell Beach area of the City of Pismo Beach, San Luis Obispo
County (APN 010-371-012).

Project Description:

Demolition of an existing single-story single-family residence and
construction of a new two-story single-family residence with an
attached two-car garage and an attached secondary dwelling unit.

Staff Recommendation:

Substantial Issue Exists; Approval with Conditions

Important Hearing Procedure Note: The Commission will not take testimony on this
“substantial issue” recommendation unless at least three Commissioners request it. The
Commission may ask questions of the Applicant, any aggrieved person, the Attorney General or
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the Executive Director prior to determining whether or not to take testimony regarding whether
the appeal raises a substantial issue. (14 CCR § 13115(c).) If the Commission takes testimony
regarding whether the appeal raises a substantial issue, testimony is generally (and at the
discretion of the Chair) limited to three minutes total per side. Only the Applicant, persons who
opposed the application before the local government (or their representatives), and the local
government shall be qualified to testify during this phase of the hearing. (Id. § 13117.) Others
may submit comments in writing. (Id.) If the Commission finds that the appeal raises a
substantial issue, the de novo phase of the hearing will follow, unless it has been postponed,
during which the Commission will take public testimony. (Id. § 13115(b).)

SUMMARY OF STAFF RECOMMENDATION
The City of Pismo Beach approved a coastal development permit (CDP) authorizing demolition
of an existing 1,319 square-foot single-story single-family residence and construction of a new
3,741 square-foot, two-story single-family residence with an attached secondary dwelling unit
and an attached garage. The project is located in the Shell Beach neighborhood just upcoast of
Dinosaur Caves Park, and is located one house inland from the immediate shoreline atop the
bluffs near the intersection of Windward Avenue and Ocean Boulevard. The Appellants contend
that the City-approved project is inconsistent with City of Pismo Beach Local Coastal Program
(LCP) policies related to providing public trail access and protecting community character, as
well as provisions for allowing access to a public sewer easement located on the site.
After reviewing the local record, staff believes that the City’s approval raises a substantial LCP
conformance issue, but that project modifications are available to allow the Commission to
approve a residential project at this location that is consistent with the LCP through a de novo
action on the CDP application.
In terms of the community character appeal contentions, the project does not meet LCP
requirements with respect to the size of the second story. Specifically, the second story is only
allowed to be 80% the size of the first story per the LCP, and in this case the approved second
story is nearly 90% of the size of the first story. The project also includes an unusual ‘bridge’
feature over the sewer easement area, exacerbating the fact that the project is roughly tripling the
square footage of the residential development as compared to the existing residential square
footage which, in and of itself is not violative of the LCP, but should be understood in the
context of the development exceeding the LCP limitation on second-floor gross floor area.
Although there are some similar two-story residences in the area, the lack of compliance with the
LCP’s maximum size requirements raises a substantial LCP conformance issue.
With respect to public access, the LCP includes a series of provisions related to providing lateral
public access along the shoreline in the Shell Beach area, amplifying more general Coastal Act
provisions to the same effect that also apply. Much of Shell Beach includes connected public
lateral access trails, including those provided through CDP actions pursuant to these LCP and
Coastal Act provisions, forming portions of the California Coastal Trail (CCT) in this area.
However, there are gaps in the CCT, including one between Windward Avenue and upcoast
Boeker Avenue where residential development precludes the connection of these two streets for
public access, and which requires trail users to continue on an inland loop of over one-half mile
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to continue accessing the CCT on either side of this site. The City did not require any type of
trail easement through its approval. The issues associated with a potential trail at this location are
significant, and raise statewide CCT concerns given the trail gap at this location, and thus raise
substantial LCP and Coastal Act conformance issues requiring Commission consideration.
In de novo review, staff believes that conditions can be applied to reduce the size of the
residence to meet the LCP’s requirements in this respect. Even though the residence will still be
a significant increase from what currently exists, staff does not believe it will be significantly out
of character with other residential development in the area, including in terms of existing twostory residences adjacent to this site on Boeker Avenue as well as just inland of the site on
Windward Avenue.
With respect to public access, although a trail easement would indeed be beneficial to helping to
close the CCT gap at this location, 1 staff has analyzed the public access impacts of the proposed
project and do not believe that these impacts rise to the level of requiring an easement as
compensatory mitigation for such impacts. LCP and Coastal Act objectives would be better
achieved with an easement, but this project appears to have limited public access impacts (if
any). That is not to say that some other similarly-situated residential project could not have more
significant access impacts that would require an easement, but the facts of this particular case do
not appear to warrant a trail easement as compensatory mitigation for impacts to public access
caused by approval of this development proposal. Thus, staff is not recommending a trail
easement be required in this case.
Staff recommends that the Commission approve a CDP with conditions for a reduced scale
residential project. The motions to find substantial issue and to approve the project per the staff
recommendation are found on page 5 below.

1

However, it is worth noting that an easement on the Applicants’ property would not connect to any existing easements located
on adjacent properties on Boeker Avenue, and thus an easement across a connected Boeker Avenue property would still be
required in the future to be able to close the CCT gap at this location.
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I. MOTIONS AND RESOLUTIONS
A. Substantial Issue Determination
Staff recommends that the Commission determine that a substantial issue exists with respect to
the grounds on which the appeal was filed. A finding of substantial issue would bring the CDP
application for the proposed project under the jurisdiction of the Commission for de novo
hearing and action. To implement this recommendation, staff recommends a NO vote on the
following motion. Failure of this motion will result in a de novo hearing on the CDP application,
and adoption of the following resolution and findings. Passage of this motion will result in a
finding of No Substantial Issue and the local action will become final and effective. The motion
passes only by affirmative vote of a majority of the Commissioners present.
Motion: I move that the Commission determine that Appeal NumberA-3-PSB-15-0030
raises no substantial issue with respect to the grounds on which the appeal has been filed
under Section 30603 of the Coastal Act, and I recommend a no vote.
Resolution to Find Substantial Issue: The Commission hereby finds that Appeal Number
A-3-PSB-15-0030 presents a substantial issue with respect to the grounds on which the
appeal has been filed under Section 30603 of the Coastal Act regarding consistency with
the certified Local Coastal Program and/or the public access and recreation policies of
the Coastal Act.
B. CDP Determination
Staff recommends that the Commission, after public hearing, approve a coastal development
permit for the proposed development. To implement this recommendation, staff recommends a
YES vote on the following motion. Passage of this motion will result in approval of the CDP as
conditioned and adoption of the following resolution and findings. The motion passes only by
affirmative vote of a majority of the Commissioners present.
Motion: I move that the Commission approve Coastal Development Permit Number A-3PSB-15-0030 pursuant to the staff recommendation, and I recommend a yes vote.
Resolution to Approve CDP: The Commission hereby approves Coastal Development
Permit Number A-3-PSB-15-0030 and adopts the findings set forth below on grounds that
the development as conditioned will be in conformity with City of Pismo Beach Local
Coastal Program policies and Coastal Act access and recreation policies. Approval of
the permit complies with the California Environmental Quality Act because either 1)
feasible mitigation measures and/or alternatives have been incorporated to substantially
lessen any significant adverse effects of the development on the environment, or 2) there
are no further feasible mitigation measures or alternatives that would substantially
lessen any significant adverse impacts of the development on the environment.
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II. STANDARD CONDITIONS
This permit is granted subject to the following standard conditions:
1. Notice of Receipt and Acknowledgment. The permit is not valid and development shall not
commence until a copy of the permit, signed by the Permittees or authorized agent,
acknowledging receipt of the permit and acceptance of the terms and conditions, is returned
to the Commission office.
2. Expiration. If development has not commenced, the permit will expire two years from the
date on which the Commission voted on the application. Development shall be pursued in a
diligent manner and completed in a reasonable period of time. Application for extension of
the permit must be made prior to the expiration date.
3. Interpretation. Any questions of intent or interpretation of any condition will be resolved by
the Executive Director or the Commission.
4. Assignment. The permit may be assigned to any qualified person, provided assignee files
with the Commission an affidavit accepting all terms and conditions of the permit.
5. Terms and Conditions Run with the Land. These terms and conditions shall be perpetual,
and it is the intention of the Commission and the Permittees to bind all future owners and
possessors of the subject property to the terms and conditions.

III.

SPECIAL CONDITIONS

This permit is granted subject to the following special conditions:
1. Final Plans. PRIOR TO ISSUANCE OF THE CDP, the Permittees shall submit, for the
review and written approval of the Executive Director, two full-size sets of final plans. The
final plans shall be in substantial conformance with the proposed project plans (see Exhibit
3) except that they shall be modified to limit the second-story gross floor area to no more
than 80% of the first-story gross floor area, with a preference for second-story reductions that
provide increased stepping back from the first-story as seen from public viewing areas along
Windward Avenue. The final plans shall be submitted with evidence and documentation
clearly showing the manner in which the 80% second-story threshold is maintained. The
Permittees shall undertake development in conformance with the approved final plans unless
the Commission amends this permit or the Executive Director provides a written
determination that no amendment is legally required for any proposed minor deviations.
2. Local Government Approval. This CDP action has no effect on conditions imposed by the
City of Pismo Beach on this project pursuant to an authority other than the Coastal Act,
except as provided in the last sentence of this condition. The Permittees are responsible for
compliance with all terms and conditions of this CDP in addition to any other requirements
imposed by other City of Pismo Beach terms and conditions pursuant to the City’s nonCoastal Act authority. In the event of conflicts between the terms and conditions imposed by
the City of Pismo Beach and those of this CDP, the terms and conditions of this CDP shall
prevail.
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IV.

FINDINGS AND DECLARATIONS

The Commission finds and declares as follows:

A. PROJECT DESCRIPTION AND LOCATION
The Applicants propose to demolish an existing 1,319-square-foot single-story single-family
residence and replace it with a 3,741-square-foot two-story single-family residence (consisting of
a 2,636-square-foot primary residence with an attached 495-square-foot garage and an attached
610-square-foot secondary dwelling unit) on a 5,236-square-foot lot located at 388 Windward
Avenue (APN 010-371-012). The project is located in the Shell Beach area of the City of Pismo
Beach upcoast from downtown Pismo Beach and between Highway 101 and the tall coastal
bluffs that front this stretch of the City. The site itself is in a residential area just upcoast of
Dinosaur Caves Park near the intersection of Windward Avenue and Ocean Boulevard, and it is
the second residential property inland from the blufftop edge. The parcel is designated and zoned
Single Family Residential (R-1) in the LCP, and the surrounding neighborhood contains a mix of
one, two, and three-story houses of varying sizes and architectural styles.
See Exhibit 1 for the project’s location, Exhibit 2 for project area photos, Exhibit 3 for project
plans, and Exhibit 4 for before (i.e., photo) and after (i.e., photo simulation) street views of the
site.

B. CITY OF PISMO BEACH CDP APPROVAL
The City of Pismo Beach Planning Commission approved the proposed project through action on
City CDP 14-000080 by a 4-0 vote on July 8, 2014. The Planning Commission-approved project
was subsequently appealed to the City Council by four different appellant groups, 2 and on April
21, 2015 the City Council denied the appeals and approved the project by a 4-1 vote. 3 The City’s
notice of final local CDP action was received in the Coastal Commission’s Central Coast District
office on Wednesday May 6, 2015 (see Exhibit 6). The Coastal Commission’s ten-working-day
appeal period for this action began on Thursday May 7, 2015 and concluded at 5pm on
Wednesday May 20, 2015. Two valid appeals of the City’s CDP decision were received during
the appeal period (see below and see Exhibit 7).

C. APPEAL PROCEDURES
Coastal Act Section 30603 provides for the appeal to the Coastal Commission of certain CDP
decisions in jurisdictions with certified LCPs. The following categories of local CDP decisions
are appealable: (a) approval of CDPs for development that is located (1) between the sea and the
first public road paralleling the sea or within 300 feet of the inland extent of any beach or of the
mean high tide line of the sea where there is no beach, whichever is the greater distance, (2) on
tidelands, submerged lands, public trust lands, within 100 feet of any wetland, estuary, or stream,
2

Wayne and Julie Maire; Albert and Gila Pomerantz; David and Mary Storentta; and Robert Warner.

3

The sole “no” vote was cast by Councilmember Blake.
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or within 300 feet of the top of the seaward face of any coastal bluff, and (3) in a sensitive
coastal resource area; or (b) for counties, approval of CDPs for development that is not
designated as the principal permitted use under the LCP. (Pub. Res. Code § 30603(a)(1)-(4).) In
addition, Section 30603 also provides that any local action (approval or denial) on a CDP for a
major public works project (including a publicly financed recreational facility and/or a special
district development) or an energy facility is appealable to the Commission. (Pub. Res. Code §
30603(a)(5).) This project is appealable because it is located between the first public road and the
sea, and because it is located within 300 feet of the mean high tide line and the coastal bluff.
The grounds for appeal under Section 30603 are limited to allegations that the development does
not conform to the certified LCP or to the public access policies of the Coastal Act. Section
30625(b) of the Coastal Act requires the Commission to consider a CDP for an appealed project
de novo unless a majority of the Commission finds that “no substantial issue” is raised by such
allegations. Under Section 30604(b), if the Commission conducts the de novo portion of an
appeal hearing and ultimately approves a CDP for a project, the Commission must find that the
proposed development is in conformity with the certified LCP. If a CDP is approved for a project
that is located between the nearest public road and the sea or the shoreline of any body of water
located within the coastal zone, Section 30604(c) also requires an additional specific finding that
the development is in conformity with the public access and recreation policies of Chapter 3 of
the Coastal Act. This project is located between the nearest public road and the sea and thus this
additional finding would need to be made (in addition to a finding that the proposed development
is in conformity with the City of Pismo Beach LCP) if the Commission were to approve the
project following a de novo hearing.
The only persons qualified to testify before the Commission on the substantial issue question are
the Applicant, persons opposed to the project who made their views known before the local
government (or their representatives), and the local government (per 14 CCR Section 13117).
Testimony from other persons regarding substantial issue must be submitted in writing. (Id.) Any
person may testify during the de novo CDP determination stage of an appeal, if there is one.

D. SUMMARY OF APPEAL CONTENTIONS
The Appellants contend that the City-approved project is inconsistent with City of Pismo Beach
LCP provisions, including those that: 1) protect public access; 2) regulate development size to
protect community character, and; 3) protect City public utility easements. Specifically, with
respect to public access, the Appellants contend the City-approved project is inconsistent with
LCP Policy LU-H-8 because the approved project does not include a public access easement
through the Applicants’ property to allow for a pedestrian connection between Boeker and
Windward Avenues. One of the appellants further states that the project presents an exceptional
opportunity to enrich the community by “adhering to the General Plan mandate to obtain an
access easement to complete a pedestrian path connecting the south end of Shell Beach with
Ocean Boulevard” and that to allow the project without requiring a path as identified in the
General Plan/Land Use Plan 4 would “deprive the public of an opportunity to connect a missing
coastal access link.” With respect to development size, the Appellants contend that the size and
4

Pismo Beach has a joint General Plan and LCP Land Use Plan.
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scale of the City-approved project are inconsistent with LCP Policy LU-H-4(a), which
encourages new development to reflect the small scale image of the Shell Beach neighborhood.
Finally, with respect to utility easements, the Appellants contend the City-approved project is not
consistent with an informal City policy that prohibits construction over City utility easements, in
this case a sewer easement. See Exhibit 7 for the full text of the two appeals.

E. SUBSTANTIAL ISSUE DETERMINATION
1. Substantial Issue Background
The term substantial issue is not defined in the Coastal Act. The Commission's regulations
simply indicate that the Commission will hear an appeal unless it “finds that the appeal raises
no significant question” (14 CCR Section 13115(b)). In previous decisions on appeals, the
Commission has used the following factors in making such determinations: (1) the degree of
factual and legal support for the local government’s decision that the development is
consistent or inconsistent with the certified LCP and with the public access policies of the
Coastal Act; (2) the extent and scope of the development as approved or denied by the
local government; (3) the significance of the coastal resources affected by the decision; (4) the
precedential value of the local government’s decision for future interpretation of its LCP; and
(5) whether the appeal raises only local issues, or those of regional or statewide
significance. Even where the Commission chooses not to hear an appeal (by finding no
substantial issue), appellants nevertheless may obtain judicial review of the local government's
coastal permit decision by filing a petition for a writ of mandate pursuant to Code of Civil
Procedure, Section 1094.5 (see Coastal Act Section 30801).
In this case, for the reasons discussed further below, the Commission determines that the
development as approved by the City of Pismo Beach presents a substantial issue.
2. Substantial Issue Analysis
Community Character/Neighborhood Compatibility
Pismo Beach LCP Policies D-2, LU-H-1, and LU-H-4(a) (see all applicable policies in Exhibit
8) are designed to maintain the nature and character of Pismo Beach as a small coastal town by
avoiding very large buildings and excessive massing. These policies propose to achieve this
through a number of complementary LCP provisions, including the use of articulated roofs and
exterior walls, second stories that step back from the first story, and specific height and setback
regulations. Specifically, regarding the residential area of Shell Beach, the intent of Policy LUH-1 is to retain the traditional beach-town community feel of small single-family lots with views
to the ocean to the west and the foothills to the east by making homes compatible with the
character of the surrounding development. These policies are implemented by LCP
Implementation Plan (IP) Chapters 17.102 and 17.105, which describe detailed structural height,
setback, and bulk requirements.
The City-approved project is within applicable LCP maximum standards with respect to height,
setbacks, lot coverage, and floor area. 5 However, the City-approved project is not consistent with
5

Maximum allowable height per IP Section 17.102.010(A) is 25 feet, and project height is 24 feet 7 inches. Minimum front yard
setback per IP Section 17.102.020(4)(a) is based on the average front yard setback of the nearest improved lots on each side of
the subject property on the same side of the street, but in no case less than 10 feet or more than 20 feet. The setbacks for the
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IP Section 17.105.135(A), which requires that second-story residential development be designed
to avoid a “boxy” look by using step-backs where second story external walls are inset from
those of the first story, as well as limiting the gross floor area of the second story to no more than
80% of the first story gross floor area, and where any second story step backs are required to be
provided at least in part on the street-side of the house unless infeasible (see IP Section
17.105.135(A) in Exhibit 8).
IP Section 17.006.0485 defines gross floor area as “The total horizontal area in square feet on
each floor within the exterior walls of a structure but not including the area of the courts, open
decks, patios and basements.” This IP Section specifically excludes only courts, open decks,
patios and basements from this calculation. It does not exclude open floor areas of stairwells or
elevator shafts. This makes sense inasmuch as the excluded elements do not increase visible
interior square footage and bulk, whereas open floor areas (e.g., two-story tall room elements)
and elevator shafts do.
In this case, the City-approved project is a two-story structure and therefore IP Section
17.105.135 related to maximum second floor gross area applies. In approving the project, the
City excluded the second story stairwell and elevator shaft from the gross floor area calculation.
However, the LCP’s definition of gross floor area does not exclude stairwells and elevator shafts
from the calculation of gross floor area. Thus, the elevator shaft and the stairwell should have
been included in the City’s calculations for second floor gross floor area. Including the stairwell
and the elevator shaft in the gross floor area measurement results in a proposed second story of
approximately 1,756 square feet. The gross floor area of the first floor is 1,985 square feet. Thus,
the second-story-to-first-story gross floor area ratio is approximately 88.5% (1756/1985 =
88.5%), inconsistent with the maximum 80% ratio required by IP Section 17.105.135. For these
reasons, the approved project raises a substantial issue of conformance with respect to the
neighborhood compatibility requirements of IP Section 17.105.135.
In conclusion, the project does not meet LCP requirements with respect the size of the second
story. Specifically, the second story is only allowed to be 80% the size of the first story per the
LCP, and in this case the approved second story is nearly 90% of the size of the first story. The
project also includes an unusual ‘bridge’ feature over the sewer easement, exacerbating the fact
that the project is roughly tripling the square footage of the residential development as compared
to the existing residential square footage, which, in and of itself is not violative of the LCP, but
should be understood in the context of the development exceeding the LCP limitation on secondfloor gross floor area (see before and after (photo simulation) street view in Exhibit 4). Although
there are some similar two-story residences in the area, the lack of compliance with the LCP’s
maximum size requirements raises a substantial LCP conformance issue.
properties on either side of this lot are 4.57 feet (398 Windward) and 19.58 feet (376 Windward), leading to an average setback
of 12.075, and the project’s front yard setback is 12.25 feet. Minimum side yard setbacks per IP Section 17.102.030(A) are
10% of lot width, provided the setback is no less than 4 feet and no more than 5 feet, and the project’s side yard setbacks are at
the maximum of 5 feet. Minimum rear yard setback per IP Section 17.102.040(A) is not less than 10% of the lot depth (the lot
is 69 feet deep, and thus 10% is 6.9 feet) provided the setback is no less than 5 feet and no more than 10 feet, and the project’s
rear yard setback is 8.5 feet. Maximum allowable lot coverage per IP Section 17.102.080(B) is 55%, and the project’s lot
coverage is 51%. Maximum floor area per IP Section 17.102.090(B) is 3,844 square feet (i.e., 80% of the first 2,700 square
feet of lot area (or 2,322 square feet) plus 60% of remaining lot area (0.6 x (5,236 – 2,700) = 1,522), and the project floor area
is 3,741 square feet.
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Public Access
This section of the Shell Beach neighborhood is generally bounded on its seaward side by Ocean
Boulevard, which provides nearly continuous lateral pedestrian and vehicular access along the
bluffs from Vista Del Mar Avenue (upcoast) to Dinosaur Caves Park (downcoast). However,
Ocean Boulevard does not connect between the contiguous blocks of Boeker and Windward
Avenues perpendicular to the shoreline orientation, resulting in a critical gap in Shell Beach’s
lateral blufftop public access trail, which is a component of the California Coastal Trail (CCT)
(see Exhibit 9). Because of this gap, pedestrians and bicyclists traversing the CCT in this area
need to detour on an approximately one-half mile loop from the bluff at the end of Boeker
Avenue inland to Shell Beach and seaward back to the bluff at the end of Windward Avenue. A
pedestrian path from Boeker Avenue to Windward Avenue would close this gap and help to
provide a more continuous blufftop CCT experience.
To remedy this public access gap, LCP Policy LU-H-8 directs the City to pursue opportunities to
create a lateral pedestrian pathway to connect Boeker Avenue to Windward Avenue. LCP Policy
LU-H-8 states:
LCP Policy LU-H-8 Lateral Access at Boeker Street. The City should pursue
opportunities to create lateral pedestrian pathways connecting Booker[sic] Street to
Placentia Avenue or Ocean Boulevard to the north and to Windward Avenue or Ocean
Boulevard to the south. This requirement shall be implemented as part of project
approval, private gifts or dedications or possibility[sic] through public acquisition. (See
Parks and Recreation Element, Policy PR-5, Path System.)
The City-approved project is the second residential site inland from the blufftop edge on
Windward Avenue, and it is one block over from Boeker Avenue. Thus, the project site is
located in the immediate vicinity of the last remaining gap in the CCT in the Shell Beach area of
Pismo Beach identified by LCP Policy LU-H-8, and therefore represents a prime location to
enhance public access by requiring a public easement as part of the project. However, although
the City has required easements in similar cases in the past, 6 the City did not condition its
approval here to require such an access easement. The issues associated with the trail at this
location are significant, and raise statewide CCT concerns given the gap at this location, and thus
raise substantial LCP and Coastal Act conformance issues requiring Commission consideration.
Sewer Easement
The existing residence at 388 Windward Avenue is built directly on top of a public City sewer
easement within which a portion of the City’s sewer system is located (see sewer easement
language in Exhibit 5). The City of Pismo Beach LCP does not have any type of explicit policy
that prohibits constructing buildings over utility easements. 7 According to the City, the policy
6

Including those associated with approved residential development at nearby 367 and 374 Boeker Avenue, and at 321 Harbor
View Avenue closer to downtown Pismo Beach.

7

The City is only aware of one other project where development was constructed over a City sewer easement, for a 6-unit
condominium project at 300 Willmar Avenue near the Kon Tiki Inn, where a similar ‘bridge’ design was utilized and the
bridge extends over the driveway to the first floor parking garage for the condominiums. At this location, the sewer easement
extends from Windward to Boeker Avenue but the upcoast house (i.e., on Boeker Avenue) is not on top of the sewer easement
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cited by the Appellant is actually an informal policy of the City’s Public Works Department. 8 As
such, there is no explicit LCP requirement to avoid building over the sewer easement on the
subject lot, and the easement itself likewise does not include any prohibitions of this type. At the
same time, good planning and public policy dictate that the City ensure that the public is not
unfairly burdened by private development that affects public interests, such as the City’s sewer
easement in this case. The City-approved project addresses this problem by including a secondfloor “bridge” above the sewer easement (within which the Applicants driveway would be
constructed) so as to allow the City access to the sewer in case of needed repairs or other issues
(see project plans in Exhibit 3).
Although the bridge design helps to address easement issues, it does result in an unusual
residential design that only serves to emphasize the upper floor massing which, as discussed
above, is already larger than the LCP allows. Thus, although the practical issues associated with
needed sewer line repair and maintenance are addressed through such a design, the way in which
the ‘bridge’ contributes to excess second story massing raises concerns in how it relates to the
project exceeding the LCP’s maximum second story square footage.
3. Substantial Issue Conclusion
When considering a project that has been appealed to it, the Commission must first determine
whether the project raises a substantial issue of LCP and/or Coastal Act conformity, such that the
Commission should assert jurisdiction over a de novo CDP for such development. At this stage,
the Commission has the discretion to find that the project does not raise a substantial issue of
LCP conformance. As explained above, the Commission has in the past used in its decision of
whether the issues raised in a given appeal are “substantial” the following five factors: the degree
of factual and legal support for the local government’s decision; the extent and scope of the
development as approved or denied by the local government; the significance of the coastal
resources affected by the decision; the precedential value of the local government’s decision for
future interpretations of its LCP; and, whether the appeal raises only local issues as opposed to
those of regional or statewide significance.
In this case, these five factors, considered together, support a conclusion that this project raises a
substantial issue of LCP conformance.
Regarding the first factor (the degree of factual and legal support for the local government’s
decision), while the project consists of a tear-down and rebuild of a single-family residence
within a residentially-zoned neighborhood, the City-approved project raises questions regarding
the manner in which it addresses coastal resource concerns associated with the approved
development, including CCT connectivity and coastal access at a CCT gap, an issue of statewide
and does not utilize a bridge design, rather the easement extends along the side property line in an area not covered by the
house.
8

The City’s Public Works Department has an uncodified policy that prohibits development over sewer easements in order to
ensure access for repair and maintenance. However, during the due-diligence phase prior to purchasing the property at 388
Windward, the City’s Engineering Department issued a letter, dated September 11, 2008, granting the Applicants a special
exception to that policy if the new residence were designed to allow maintenance equipment access to the sewer line in case of
needed repairs. The Public Works Department noted that this was a one-time exception for the Applicants for this project only,
and would not extend to any other future Applicant in the event that the Applicants sell the property as it currently exists (i.e.,
with the existing single-story residence).
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significance. The City’s action did not adequately analyze how the CCT could be connected in
this area. Furthermore, the County’s interpretation of LCP architectural requirements with
respect to second story bulk misapplied relevant LCP provisions, and thus the County’s approval
of the project as designed lacks legal support. Relatedly, while the County’s approval of the
“bridge” design may address concerns about City accessibility of the sewer easement on the
Applicants’ property, it also contributed to the approved design which violates LCP policies
regarding second-floor gross area. Thus, the first factor supports a finding of substantial issue.
Regarding the second factor (the extent and scope of the development), while relative to other
single-family development in the vicinity the extent and scope of the development may not be
out of the ordinary (demolition of a 1,319-square-foot single-story family residence and
construction of a 3,714-square-foot two-story single-family residence), the extent and scope of
the development (nearly 90% second floor gross area) relative to applicable LCP policies (80%
limitation on second floor gross area) could be construed as significant given its exceedance of
the LCP limitation on second-floor massing. Regarding the third factor (the significance of the
coastal resources affected by the decision), the disposition of property which could improve and
connect one of the last remaining gaps of the CCT in this area supports a finding of Substantial
Issue. Regarding the fourth factor (the precedential value of the local government’s decision for
future interpretations of its LCP), the City’s erroneous misapplication of LCP second-story gross
area limitations could be equally misapplied for other similarly-situated development proposals
in the future, and on that basis this factor supports a finding of substantial issue. Regarding the
fifth factor (whether the appeal raises only local, or regional or statewide issues, of significance),
the LCP second-story gross area limits and sewer easement building limitations pose issues of
only local significance; however, disposition of property which may connect significant public
access amenities such as the CCT raise issues of regional and statewide importance, and this
factor supports a finding of substantial issue. On balance, these five factors support a finding of
substantial issue.
The Commission evaluates these factors in determining whether an appeal raises substantial
issue and thus warrants de novo review. For the reasons stated above, the Commission finds that
Appeal Number A-3-PSB-15-0030 presents a substantial issue with respect to the grounds on
which the appeal has been filed under Section 30603 and takes jurisdiction over the CDP
application.

F. COASTAL DEVELOPMENT PERMIT DETERMINATION
The standard of review for this CDP determination is the City of Pismo Beach certified LCP and,
because it is located between the first public road and the sea, the project must also conform with
the public access and recreation policies of the Coastal Act. All Substantial Issue Determination
findings above are incorporated herein by reference. See Exhibit 8 for applicable LCP
provisions and Coastal Act policies.
As discussed above, the proposed project meets most LCP mass and scale provisions, but is
inconsistent with second story square footage limitation requirements. This is exacerbated by the
unusual “bridge” design necessary to avoid a public City sewer easement. If the second story
were brought into LCP conformance then the project would meet objective LCP mass and scale
maximums. At the same time, it would still be a fairly large residential development that would
13
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nearly triple existing square footage at the site which, in and of itself is not violative of the LCP,
but should be understood in the context of the second-floor gross floor area limitations.
Questions associated with whether such a house is consistent with established community
character are more subjective in nature (see before and after (photo simulation) street view in
Exhibit 4). However, the house is not unlike the size and scale of many houses in the area, and
provides a similar design. Thus, in this case, if the second story were brought into LCP square
footage conformity, the house can be found consistent with LCP community character
requirements. Accordingly, the project is conditioned to require the upper story to meet the
LCP’s minimum 80% threshold for the second story (see Special Condition 1).
With respect to public access, there is little doubt that a trail easement would indeed be
beneficial to helping to provide a means to close the CCT gap at this location. However, on this
point it is important to note that a trail easement on the Applicants’ property alone would not
connect all the way to Boeker Avenue. This is because the only complementary trail easement on
Boeker Avenue does not connect to the Applicants’ property, 9 and a connection that utilized that
easement and an easement on the Applicants’ property would require a further easement on the
Boeker Avenue property to form a zig-zag connection (see Exhibit 9). That said, an easement on
the Applicants’ property would provide for more possible trail siting options in the future (e.g., if
the City were to require a connecting easement at some point from Boeker Avenue), 10 furthering
the LCP goal of developing a connecting trail segment in this area. 11 However, although the LCP
indicates that the City should pursue such a trail, 12 such LCP direction by itself cannot be used to
require a public access exaction in the form of an easement without satisfying applicable
constitutional standards. Rather, such a trail easement can only be required if there are sufficient
project impacts that require this level and type of mitigation. 13 In this case, the public access
impacts associated with the proposed project are relatively limited, and are primarily related to
potential construction and traffic impacts from the increased intensity of use. In short, the
proposed project’s burden on public access does not rise to a level of requiring a public access
easement in this case. For substantially the same reasons, the Commission also finds that the
project is in conformity with the public access and public recreation policies of Chapter 3 (in that
the project has little to no impact to public access and recreation), per Pub. Res. Code section
30604(c). That is not to say that some other residential project could not have more significant
access impacts that would require an easement, but the facts of this particular case do not appear
to warrant requiring a trail easement. For these reasons, although an easement would be
beneficial to public access, the Commission does not require such an easement in this case.

9

The City-required easement at 367 Boeker Avenue.

10

An easement on three sides of the Applicants’ property would provide the maximum amount of flexibility for potential
connections from Boeker given the manner in which property lines on Boeker do not directly align with the Applicants’
property lines.

11

However, the best trail location would probably be on the seaward side of the residential developments at the seaward ends of
Boeker and Windward Avenues, and not across the Applicants’ property.

12

LCP Policy LU-H-8. This policy uses the term “should”, which is mandatory in an LCP context absent some other compelling
reason (e.g., related to feasibility).

13

A point that has been made repeatedly to the Commission by the Applicants’ attorney, Paul Beard.
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G. CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA)
Section 13096 of Title 14 of the California Code of Regulations requires that a specific finding
be made in conjunction with coastal development permit applications showing the application to
be consistent with any applicable requirements of CEQA. Section 21080.5(d)(2)(A) of CEQA
prohibits a proposed development from being approved if there are feasible alternatives or
feasible mitigation measures available which would substantially lessen any significant adverse
effect which the activity may have on the environment.
The City of Pismo Beach, acting as lead agency, determined that the project was categorically
exempt from CEQA in accordance with section 15303 of the CEQA guidelines, exempting
construction of a single family residence within a single family zone where all infrastructure is
present. During the review process, many comments from the public were received both in favor
and against the project on the issue of size and community character, as well as the public access
easement.
The Coastal Commission’s review and analysis of CDPs has been certified by the Secretary of
Resources as being the functional equivalent of environmental review under CEQA. (14 CCR §
15251(c).) The Commission has reviewed the relevant coastal resource issues associated with the
proposed project, and has identified appropriate and necessary modifications to address adverse
impacts to such coastal resources. All above findings are incorporated herein in their entirety by
reference.
The Commission finds that only as conditioned by this permit will the proposed project avoid
significant adverse effects on the environment within the meaning of CEQA. As such, there are
no additional feasible alternatives or feasible mitigation measures available which would
substantially lessen any significant adverse environmental effects that approval of the proposed
project would have on the environment within the meaning of CEQA. As conditioned, the
proposed project will not result in any significant environmental effects for which feasible
mitigation measures have not been employed consistent with CEQA Section 21080.5(d)(2)(A).
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CITY OF PISMO BEACH
Community Development Department
760 Mattie Road, Pismo Beach, California 93449
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725 Front Street, Suite 300
Santa Cruz, CA 95060
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ATTN: Daniel Robinson
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Notice of Final Action
by the City of Pismo Beach City Council
on a Project located within the Pismo Beach Coastal Zone
Applicant Info:
Name:

Ernie & Pam Rozo

Address:

823 Tanis Place, Nipomo, CA 93444

Project No:

Project No. P14-000080

Site Address:

388 Windward Avenue, Pismo Beach
APN # 010-371-12

Project Summary: Coastal Development Permit for the demolition of an existing residence and
construction of a new, two-story single-family residence with an attached
secondary dwelling unit at 388 Windward Avenue. The project is located in the
Single-Family Residential (R-1) Zone District of the Shell Beach Planning Area.
The project is located in the Coastal Appeal Zone and is appealable to the
California Coastal Commission.
Date of Action:

4/21/2015

Action:

Approved

Attachments:

City Council Resolution
Record of Minute Order
Public Hearing Notice
Staff Report
Approved Plans

Appeal Status:

Appealable to the Coastal Commission

NOTE: Appealable to the California Coastal Commission pursuant to Coastal Act Section 30503. An
aggrieved person may appeal this decision to the Coastal Commission within ten working days
following Coastal Commission receipt of this notice. Any appeal of this action must be filed in writing
to the Coastal Commission using forms obtainable from the Santa Cruz district office at the address
identified above.
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RESOLUTION NO. R-2015-029
A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF PISMO BEACH
UPHOLDING THE JULV 8, 2014, PLANNING COMMISSION APPROVAL OF A
COASTAL DEVELOPMENT PERMIT FOR DEMOLITION OF AN EXISTING
RESIDENCE AND CONSTRUCTION OF A NEW RESIDENCE (INCLUDING A
SECONDARY DWELLING UNIT AND GARAGE) AT 388 WINDWARD AVENUE.
PROJECT P14-000080

WHEREAS, Ernie & Pam Rozo, Applicants, submitted an application to the City of
Pismo Beach for a Coastal Development Permit at 388 Windward Avenue for demolition
of an existing residence and construction of a 'two-story single-family dwelling with an
attached two·car garage and secondary dwelling unit; and
WHEREAS, on July 8, 2014, the Pismo Beach Planning Commission held a duly
noticed public hearing at which all interested persons were given the opportunity to be
heard; and
WHEREAS, the Pl~nning Commission reviewed and approved the subject project at its
July 8, 2014 meeting; and
WHEREAS, four appeals were subsequently filed by Wayne and Julie Maire (July 18,
2014); David and J Mary Stometta, Albert and Gila Pomerantz (Ju'y 21, 2014); and
Robert Warner (Jury 22, 2014); and
WHEREAS, on September 2, 1014, the City Council held a duly noticed public hearing
to review the four appeals, at which all interested persons were given the opportunity to
be heard; and
WHEREAS, on September 2, 1014, the City Council voted to table action on the item to
allow a redesign to 1. prevent single-story portions of the house from being constructed
over the existing sewer easement and 2. achieve a reduction in the size of the house;
and
WHEREAS, the property owners submitted revised plans for the project; and
WHEREAS, on April 21, 2015, the City Council held a duly noticed public hearing to
review the four appeals and revised project, and at which all interested persons were
given the opportunity to be heard.
NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of Pismo
Beach hereby upholds the July 8, 2014, Planning Commission decision and approves
the Coastal Development Permit and Architectural Application at 388 Windward for
demolition of an existing residence and construction of a new two ..story single-family
dwelling with an attached two-car garage and secondary dwelling unit subject to the
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conditions contained in Attachment 'A' of this resolution and makes the following
findings:

A.

B.

FINDINGS REQUIRED BY THE CALIFORNIA ENVIRONMENTAL QUALITY
ACT (CEQA)

1.

The project consists of the demolition of an existing residence and
construction of a new two-story single-family dwelling with an attached
two-car garage and secondary dwelling unit.

2.

There are no site constraints or other factors that would create the
potential for significant environmental impacts as a result of the
construction of a two-story single-family dwelling with an attached two-car
garage and secondary dwelling unit.

3.

The demolition of the existing re~idence and subsequent construction of a
new two-story single-family dwelling with an attached two-car garage and
secondary dwelling unit at this location is exempt from further
environmental review in accordance with section 15303 of the CEQA
G~idelines, exempting construction of on single-fa~ily dwellings within a
single-family zone district where all infrastructure is present.

FINDINGS FOR APPROVAL OF THE COASTAL DEVELOPMENT PERMIT
AND ARCHITECTURAL REVIEW PERMIT:

I

1

1.

The project improvements comply with the public access and public
recreation policies of Chapter 3 (commencing with Section 30220) of the
California Coastal Act of 1976.

2.

The construction of a two-story single-family dwelling with an attached
two-car garage and secondary dwelling unit is appropriate in size so as to
be compatible with the adjacent structures.

3.

The architectural and general appearance of the two-story single-family
dwelling with an attached two-car garage and secondary dwelling unit is in
keeping with the character of the neighborhood.

4.

The proposed structure is compatible with the visual quality and character
of the surrounding area and is compatible with the immediate
neighborhood.

5.

The construction of a two-story single-family dwelling with an attached
two-car garage and secondary dwelling unit is consistent with the General
Plan, Local Coastal Plan and General Plan Land Use Plan category of
Single-Family Low Density Residential.
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6.

The construction of a two-story single-family dwelling with an attached
two-car garage and secondary dwelling unit is compatible with the nearby
existing uses and will not be detrimental to the health, safety, morals,
comfort and general welfare of persons residing or working in the
surrounding area of the proposed project.

7.

The construction of a two-story single-family dwelling with an attached
two-car garage and secondary dwelling unit will not be detrimental to the
orderly development of improvements in the surrounding area, and will not
be detrimental to the orderly and harmonious development of the City.

8.

The construction of a two-story single-family dwelling with an attached
two-car garage and secondary dwelling unit will not impair the desirability
of investment or occupation in the neighborhood.

UPON MOTION OF Mayor Pro Tern Waage, seconded by Mayor Higginbotham, the
foregoing resolution was adopted by the City Council of the City of Pismo Beach this
21st day of April2015, by the following vote:
AYES:
NOES:
ABSENT:
ABSTAIN:
RECUSED:

15

Council Members Blake, Howell, Relss,l Waage, Higginbotham

0
0
0
0

Approved:

Attest:

Mayor

· a lnderlied
Interim City Cle
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ATTACHMENT 'A' TO CITY COUNCIL RESOLUTION No. R-2015·029
PERMIT NO. P14-000080, CDP I ARP
CITY COUNCIL MEETING OF APRIL 21, 2015
388 Windward, APN: 010-371-012

The conditions imposed on this project shall affect the title and possession of the real
property that is the subject of this permit and shall run with the real property or any
portion thereof. All the terms, covenants, conditions, and restrictions herein imposed
and made available to the applicant shall be binding upon and inure to the benefit of the
owner (applicant, developer), his or her heirs, administrators, executors, successors
and assigns. Upon any sale, division or lease of real property, all the conditions of this
permit shall apply separately to each portion of the real property and the owner
(applicant, developer) and/or possessor of any such portion shall succeed to and be
bound by the obligations imposed on owner (applicant, developer) by this permit.
AUTHORIZATION: Subject to the conditions stated below, approval of Permit P14000080 grants planning permits for the demolition of an existing residence and
construction of a two-story single-family dwelling with an attached two-car garage and
secondaly dwelling unit. Approval is granted only for the cohstruction and use as herein
stated; any proposed changes shall require approval of amendments to these permits
by the City of Pismo Beach.

Standard conditions, policies and selected code requirements applicable to new single·
family r~sidences, as adopted by the City Council are b~ this reference included as
conditions of this permit. Such standard conditions will be attached to this permit when
signed by the applicant. Special project conditions are listed on Exhibit A of this permit.
The applicant agrees to comply with all City standard conditions and conditions specific
to the project.
EFFECTIVE DATE: This permit shall become effective upon the passage of 20 days
following the receipt of notice of this action by the California Coastal Commission,
provided that an appeal has not been filed to the Coastal Commission within the above
20 days. The filing of an appeal shall stay the effective date until an action is taken on
the appeal.
EXPIRATION DATE: The applicant is granted two years for inauguration (i.e. building
permits issued and construction begun) of this permit. The permits will expire on April
21, 2017 unless inaugurated prior to that date. Time extensions are permitted pursuant
to Zoning Code Section 17.121.160 (2).
ACCEPTANCE OF PERMIT AND CONDITIONS: The property owner and the applicant
(if different) shall sign these Conditions within ten (1 0) working days of receipt; the
permit is not valid until signed by the property owner and applicant.
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COMPLIANCE AGREEMENT: I have read and understood, and I will comply with all
applicable requirements of any law or agency of the State. City of Pismo Beach and any
other governmental entity at the time of construction. The duty of inquiry as to such
requirements shall be my responsibility. I agree to defend. indemnify. and hold harmless
the City, its agents. officers, and employees. from any claim, action. or proceeding
against the City as a result of the action or inaction by the City. or from any claim to
attack, set aside, void, or annul this approval by the City of the project; or my failure to
comply with conditions of approval. This agreement shall be binding on all successors
and assigns.
I HAVE READ AND UNDERSTAND, AND I WILL COMPLY WITH ALL ATTACHED
STATED CONDITIONS OF THIS PERMIT
Approved by the City Council on April 21, 2015.

Applicant

Date

Property Owner

Date
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EXHIBIT 'A'
CONDITIONS, POLICIES AND SELECTED CODE REQUIREMENTS FOR
PROJECT No. P14-000080
388 Windward Avenue, APN: 010-371-012
Conditions as indicated below have been deemed to be of a substantive nature on the
basis of the Planning Commission's decision. These conditions cannot be altered
without Planning Commission approval.
A.

PRIOR TO ISSUANCE OF A BUILDING PERMIT:

BUILDING DIVISION:
1.

Building permit plans shall be submitted by a California licensed architect or
engineer when required by the Business & Professions Code, except when
otherwise approved by the Chief Building Official.

2.

The owner shall designate on the building permit application a registered design
professional who shall act as the Registered Design Professional in Responsible
Charge. The Registered Design Professional in Responsible Charge shall be
responsible for reviewing and coordinating submittal docu~ents prepared by
others including phased and staggered submittal items, for compatibility with
design of the building.

3.

The owner shall comply with the City's Structural Observation Program. The
owner shall employ the engineer or architect responsible for the structural
design, or another engineer or architect designated by the engineer of record or
architect responsible for the structural design, to perform structural observation
as defined in Section 220. Observed deficiencies shall be reported in writing to
the owner's representative, special inspector, contractor and the building official.
The structural observer shall submit to the building official a written statement
that the site visits have been made and identify any reported deficiencies that, to
the best of the structural observer's knowledge, have not been resolved.

4.

The owner shall comply with the City's Special Inspection Program. Special
inspections will be required by Section 1704 of the California Building Code. All
Special Inspectors shall first be approved by the Building Official to work in the
jurisdiction. All field reports shall be provided to the City Building Inspector when
requested at specified increments in order for the construction to proceed. All
final reports from Special Inspectors shall be provided to the Building Official
when they are complete and prior to final inspection.

5.

Mitigation measures for natural occurring asbestos require approval from San
Luis Obispo County Air Pollution Control District.
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6.

Projects shall comply with current City and State water conservation regulations.

7.

Deferred submittals are not allowed, i.e. fire sprinkler plans· and calculations,
spiral staircases, and truss calculations.

8.

A soils investigation performed by a qualified professional shall be required for
this project. All cut and fill slopes shall be provided with subsurface drainage as
necessary for stability; details shalf be provided.

9.

Site retaining walls require a separate building permit. Please provide a separate
soils report and engineering calculations for the site walls at the time of permit
application.

10.

Fire sprinklers shall be required by City Codes.

PLANNING DIVISION

1.

COMPLIANCE WITH PLANNING COMMISSION APPROVAL. Prior to the
issuance of a building permit, the Project Planner shall confirm that the
construction plot plan and building elevatidns are in compliance with the Planning
Commission's approval and these conditions. Project shall comply with these
standards:

Item

A~_proved

Lot area

5,236 sq. ft.

Maximum building height

24' - 7" or 81.50" elevation

Maximum building area ratio

3,575 sq. ft.

Lot Coverage

2,683 sq. ft.
12.25' to house
10.25' to edge of cantilevered deck

Minimum front yard setback
Minimum side yard setback
Minimum rear yard setback

R=5'
L=5'
8'- 5"

Minimum parking spaces.

2 within garage and 1 uncovered space
for secondary dwelling unit

Minimum parking space size

2 - within a 21' x 22' clear area

2.

ARCHAEOLOGICAL MONITORING. The applicant shall provide signed copies,
to the Planning Division, of the contracts for both an archaeological and Native
American monitor.
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3.

LANDSCAPING. IRRIGATION. The applicant shall provide landscaping and
irrigation plans encompassing the entire site. The plans shall be submitted by the
project applicant to the City for review and approval by the project planner.
Detailed calculations shall be provided on the face of the plan indicating the
provision of a minimum of 20% landscape area with no greater than 1Oo/o
provided as lawn.
The landscape plan shall be designed in a manner consistent with Chapter 15.48
of the Municipal and include the following provisions:

4.

a.

Use of low-water-using irrigation systems. Drip i"igation shall be used
where feasible.

b.

Landscape Design Plan (including plant list)

c.

l"igation Design Plan

d.

Separate calculation for landscaping and hardscape shall be provided.

e.

Landscape plans shall not inc/~de any trees exceeding a mature height
exceeding the roof line of the residence. All trees shall be maintained at a
height not to exceed the height of the residence.

Applicant shall comply with all niunicipal code requirements governing secondary
dwelling units and shall record a deed 1restriction that outlines the rules governing
secondary dwelling units.

ENGINEERING

1.

Engineering standard conditions (notes): Shall be placed on the plans at time of
submittal. A copy may be obtained through the Engineering Department.

2.

Project improvements shall be designed and constructed in accordance with City
standards and specifications and in accordance with all applicable City
Ordinances. The decision of the City Engineer shall be final regarding the
specific standards that shall apply.

3.

Appropriate City standards shall be referred to on the plans and shall. be included
on a detail sheet within the plan set.

4.

The applicant will be responsible for obtaining an encroachment permit for all
work within a public right of way (City).

5.

The City Engineering Division shall approve any landscaping or irrigation within a
public right of way or otherwise to be maintained by the City.
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6.

The applicant shall provide a current title report to the Engineering Division.

7.

Driveways and driveway approaches shall be located and constructed per City of
Pismo Beach standards. Profiles shall be provided for all interior driveways.

8.

If the existing City street adjacent to the frontage of the project is inadequate for
the traffic generated by the project, or will be severely damaged by construction,
the applicant shall excavate the entire section and replace it with a standard halfwidth street.

Grading and Drainage Plans

9.

The following conditions shall be met during construction:
a.

Owner and/or owner's contractor are to take precaution against damaging
road surfaces. Note: The existing street sections adjacent the property
may be substandard and may be subject to damage by heavy
loading/equipment during construction. The owner is responsible for
protection against and/or repair of, at owner's expense, any/all damage
incurred during and/or due td construction.

b.

Encroachment Permits are required prior to any/all work in the public right
of way. City Streets are to remain open to through traffic at all times. A
traffic control plan shall be submitted to the Engineering Division for
approval prior to detours br rerouting of traffic. Excavation within the
streets shall be covered or backfilled and paved prior to the end of work
each day. No temporary or long term parking, storage, or disposal of
construction equipment or materials within the right-of-way shall occur
without prior issuance of an encroachment permit.

c.

Erosion and Drainage control features are to be available to be placed in
the event of rain or other erosive action to prevent any sediment or refuse
from leaving the site. Erosion control devices shall be installed and in
place following daily construction activities. The applicant shall notify the
Engineering Division of any changes in construction which will require
additional erosion control measures.

10.

A Preliminary Soils and/or Geology Report providing technical specifications for
grading of the site shall be prepared by a Geotechnical Engineer.

11.

All grading and drainage improvements shall be designed and constructed in
accordance with the City Grading Ordinance and subject to approval by the City
Engineer.

12.

The project shall conform to the City's Storm Water Discharge Ordinance.
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13.

In order for the proposed development to maintain conformance with the City's
Regional Stormwater Permit, implementation of Low Impact Development (LID)
source control, site design, and stormwater treatment onsite or at a joint
stormwater treatment facility shall be required. The stormwater design shall be
submitted for review and approval by the City Engineer and shall provide
mitigation for post development runoff versus pre-development runoff.

14.

Calculations and/or a drainage report must be submitted with the plans.

15.

The applicant shall submit a composite utility plan.

16.

Landscape and irrigation plans for the public right-of-way, if applicable, shall be
incorporated into the improvement plans and shall require approval by the
Streets Division Supervisor and the Community Development Department.

17.

No Building Permits will be issued without .prior approval of the Engineering
Division and an approved erosion and sediment control plan and construction
schedule. Erosion control measures shall be in place and approved by the
Engineering Division prior to the start of construction.
I
An Erosion and Drainage Control Plan shall be submitted in accordance with the
City Grading Ordinance. The plan shall reflect "Best Management Practices" as
proposed in the Califomia Regional Water Quality Control Board Erosion and
Sediment Control Field Manual, and shall include both temporary measures (to
be used during construction, land until permanent measures are completed/ I
established) and permanent measures. Plan shall include both source control
and perimeter containment measures. All Drainage and Erosion Control
Measures shall be designed and/or sized by a qualified professional.

18.

Utilities

19.

The applicant shall install all utilities.

20.

All utilities shall be extended to the boundaries of the project.

21.

Sewer System Requirements:
a.

Construction of permanent structures over a City sewer line and easement
is against current City policy. Specifically, to allow the demolition of an
existing home that has been built over the existing City sewer main and
easement and construction of a new home over the sewer main and
easement. This is not a preferable or even generally acceptable condition.
However, due to the current site situation and per the request of the
applicant, staff will allow such construction for your proposed project if the
following conditions are met:
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22.

b.

The existing cast iron sewer pipe shall be protected in place.

c.

All footings of the proposed residence that are adjacent to and parallel
with the sewer line shall be designed to remain outside the existing 10'
wide sewer easement and to extend below the depth of the existing sewer
line using a concrete caisson and grade beam type system or other
method as designed and approved by the applicants Geotechnical and
Structural Engineer. The design shall be submitted for review and
approval by the City Engineer and shall show that the zone of influence
from the proposed structures falls completely below the sewer pipe.

d.

The first floor of the structure may not be built over the existing 10' wide
sewer easement. The second floor may span over the easement.

e.

If the site is over excavated a depth of 1/3 or greater than the total depth
of the sewer line, the sewer line shall be replaced to the satisfaction of the
City Engineer. For example, if the sewer line is 9 feet deep, an over
excavation of three or more feet shall require the replacement of the
sewer line.

f.

A video inspection of the existing sewer shall be required after the
concrete forms have been put in place, prior to the placing of the concrete
foundation. If at that time the sewer line shows signs of failure the
applicant shall replace the sewer line. to the satisfaction of the City
Engineer.
!
I

g.

Prior to a final on the Building Permit for the proposed residence and after
construction, the existing sewer shall be video inspected again to verify
condition. If at that time the sewer line shows signs of failure the applicant
shall replace the sewer line, to the satisfaction of the City Engineer.

h.

An Encroachment Agreement for building over the sewer line and
easement must be applied for through the Engineering Division. The
Agreement must be reached with City Council, signed and recorded prior
to issuance of Building Permit. Applicant shall understand that receiving
the subject discretionary permits does not in any way guarantee that an
agreement can, or will, be reached with the City Council for the
encroachment into the existing sewer easement.

i.

As an alternate to the conditions described above, the proposed residence
may be designed to current City policy and commonly accepted
engineering principles and remain completely outside of the existing 10'
wide sewer easement.

Water System Requirements: Applicant is required to show the existing location
of the Water Main in the street and location of the existing . water lateral, if
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existing, on the plans. The size of the proposed lateral and proposed water meter
shall be shown on the plans. If existing lateral is inadequate for the proposed
water meter, then applicant is responsible for all costs, materials and labor for the
installation of a new water lateral. Show size and type of all water lines.
23.

All existing overhead wire service utilities to the residence shall be relocated
underground.

Public Improvement Plans
24.

Public improvement plans shall be prepared by a registered Civil Engineer and
approved by the Public Works Department, Engineering Division.

25.

The applicant shall submit three sets of public improvement plans to the
Engineering Division on the City of Pismo Beach title block as a separate
submittal.

26.

Upon approval of the improvement plans, the applicant shall provide a
reproducible mylar set and 3 sets of prints of the improvements for inspection
purposes.
!
!

27.

The applicant shall provide an engineer's estimate for all work on public
improvement plan.

28.

Prior to any plan check, ~he applicant shall enter into an Engineering Plan bheck
and Inspection Services Agreement with the City based on 5°/o of the engineer's
estimate for all work on public improvement plan.

29.

Building plans will not be approved by the Engineering Department until Public
Improvement Plans are approved; i.e. approved mylars signed by the City
Engineer.

30.

Prior to the final inspections and acceptance of the public improvements the
applicant shall provide to the City Engineer record drawings, signed by the
engineer of record:
a.

1 set of reproducible mylars

b.

3 sets of prints of the approved record drawings (as-builts)

31.

An electronic AutoCAD drawing file registered to the City's benchmark system
shall be provided.

32.

The applicant shall pay any current and outstanding fees for Engineering Plan
Checking and Construction Inspection services.

PAGE 12 OF 14

R-2015-029
Exhibit 6 - City's Final
Local CDP Action Notice
A-3-PSB-15-0030 (Rozo SFD)
Page 14 of 110

B.

CONDITIONS TO BE MET DURING CONSTRUCTION:

BUILDING DIVISION:
1.

SITE MAINTENANCE. During construction, the site shall be maintained so as to
not infringe on neighboring property, such as debris and dust.

2.

ARCHAEOLOGICAL MATERIALS. In the event unforeseen archaeological
resources are unearthed during any construction activities, all grading and or
excavation shall cease in the immediate area and the find left untouched. The
Building Official shall be notified so that the extent and location of discovered
materials may be recorded by a qualified archaeologist, Native American, or
paleontologist, whichever is appropriate. The qualified professional shall evaluate
the find and make reservations related to the preservation or disposition of
artifacts in accordance with applicable laws and ordinances. If discovered
archaeological resources are found to include human remains, or in any other
case when human remains are discovered during construction, the Building
Official shall notify the county coroner. If human remains are found to be of
ancient age and of archaeological and spiritual significance, the Building Official
shall notify the Nativ~ American Heritage Commission. The developer shall be
liable for costs associated with the professional investigation.

3.

Certification of compliance with the soils report shall be submitted to the Building
Division prior to foundation approvals. A final report certifying compliance with
the soils report or gr~ding plans shall be submitted to the Building Di~ion prior
to final approvals.

4.

A licensed surveyor or engineer shall verify pad elevations, setbacks, prior to
foundation inspection, and roof elevations, prior to roof sheeting inspection, when
determined necessary by the Planning Department.

C.

CONDITIONS TO BE MET PRIOR TO FINAL INSPECTION AND ISSUANCE
OF CERTIFICATE OF OCCUPANCY:

BUILDING DIVISION:

1.

Prior to building division final approval all required inspections from the other
various divisions must have been completed and verified by a city inspector. All
required final inspection approvals must be obtained from the various
departments and documented on the permit card.

D.

CONDITIONS SUBJECT TO ONGOING COMPLIANCE:

1.

ROOF-MOUNTED EQUIPMENT. All roof-mounted air conditioning or heating
equipment, vents or ducts shall be screened from view in a mariner approved by
the Project Planner.
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2.

COMPLIANCE WITH APPLICABLE LAWS. All applicable requirements of any
law or agency of the State, City of Pismo Beach and any other governmental
entity at the time of construction shall be met. The duty of inquiry as to such
requirements shall be upon the applicant.
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R-2015·029

From the Office of the City Clerk
Erica Inderlied, Interim City Clerk
760 Mattie Road
Pismo Beach, CA 93449
(805) 773-7003

PISMO BEACH CITY COUNCIL-RECORD OF MINUTE ORDER
Date of Meeting:

Tuesday, April 21, 2015 (Regular)

Council Members Present:

Blake, Higginbotham, Howell, Reiss, Waage

Council Members Absent:

None

Subject:
Continued Consideration of an Appeal of a Planning Commission Approval of a Coastal
Development Permit for the Demolition of an Existing Residence and Construction of a
New Two-Story Single-Family Residence with an attached Secondary Dwelling Unit at 388
Windward Avenue, Ernie & Pam Rozo, Applicant; Appellants, Wayne & Julie Maire, Albert
& Gila Pomerantz, David & Mary Stornetta, and Robert Warner.

Staff Recommendation:
That Council refer the project back to the Planning Commission with direction to address
the second-story roof and deck.

Public Comment:
The following spoke in support of upholding Planning Commission approval:
Tony Ferrara, applicant representative; Cathy Dahi-Kunkel, resident; Dennis Kunkel,
resident; Eric Schaefer, resident; Jean Power, resident; Mike McCarthy; resident; Don
Day, resident.
The following spoke in opposition to upholding Planning Commission approval:
Wayne Maire, appellant; Mary Stornetta, appellant; Joe Boysen, resident; Tarren Collins,
resident; Susan Testa, resident.
The following made other comment:
Eric Miller, resident; Paul Shiro, resident.
(continued)
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Record of Minute Order
Council Meeting Date: April 21, 2015
Page2

Action:
Motion by Mayor Pro Tem Waage, seconded by Mayor Higginbotham, to adopt
Resolution R-2015-029 upholding the Planning Commission's approval of a Coastal
Development Permit and Architectural Application for the demolition of an existing
residence and construction of a new residence at 388 Windward Avenue, Project
P14-000080.
AYES:
NOES:
ABSENT:
ABSTAIN:
RECUSED:

Councilmembers Waage, Higginbotham, Howell, Reiss
Council member Blake
None
None
None

Motion passed 4:1 by roll call vote.

CERTIFICATION
I, Erica lnderlied, Interim City Clerk for the City of Pismo Beach, California, do hereby
certify that the foregoing is the true and exact motion made by the Pismo Beach City Council
and passed at their regular meeting of April21, 2015.
Dated:

April 29, 2015

ca lnderlied
Interim City Clerk
City of Pismo Beach
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g
CITY OF PISMO BEACH
PUBLIC HEARING NOTICE
NOTICE IS HEREBY GIVEN that on Tuesday, April 21, 2015, at 6:30p.m. or soon
thereafter, the City Council of the City of
Pismo Beach will hold a Public Hearing at
760 Mattie Road, Pismo Beach, California,
in the City Hall Council Chamber for the
following purpose:
CONTINUED CONSIDERATION OF AN
APPEAL OF A PLANNING COMMISSION
APPROVAL OF A COASTAL DEVELOPMENT PERMIT FOR THE DEMOLITION
OF AN EXISTING RESIDENCE AND CONSTRUCTION OF A NEW TWo-sTORY
SINGLE-FAMILY RESIDENCE WITH AN
A lT ACHED SECONDARY DWELLING
UNIT AT 388 WINDWARD AVENUE, ER& PAM ROZO, APPLICANT;
NIE
APPELLANTS, WAYNE H. MAIRE, ALBERT & GILA POMERANTZ, DAVID &
MARY STORNETTA, AND ROBERT
WARNER.
PROJECT P14-000080
If you challenge the City Counclrs final action in court, you may be limited to raising
only those issues you or someone else
raised at the public hearing described in
this notice, or In written corresponde.nce delivered to the City, efther at or prior to the
public hearing.
All interested persons are lnvhed to appear
at this time and place specified above to
give oral or written testimony In regards to
these matters. Written comments may be
forwarded to the City Clerk at 760 Mattie
Road, Pismo Beach, Califomia, 93449 or
by emalllng ecano@ plsmobeach org prior

to the meeting.
Agendas and staff reports will be available
the Thursday before the meeting In the City
Clerk's office and on the City's website at
http·/fwww.pjsmobeach org. The Council

meeting will be televised live on Charter Cable Channel 20. For more Information regarding City Council ~eetings, please contact thf Ci1y Clerl<'s office at (805) 7734657 oi for more information regarding the
above listed projects: please contact the
Community Development Department at
City Hall or by calling (805} 773-4658.

Elaina Cano, CMC

City of Pismo Beach City Clerk
April11 , 2015
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PISMO BEACH COUNCIL AGENDA REPORT
SUBJECT/TITLE:
CONTINUED CONSIDERATION OF AN APPEAL OF A PLANNING COMMISSION
APPROVAL OF A COASTAL DEVELOPMENT PERMIT FOR THE DEMOLITION OF
AN EXISTING RESIDENCE AND CONSTRUCTION OF A NEW TWO-STORY
SINGLE-FAMILY RESIDENCE WITH AN ATTACHED SECONDARY DWELLING
UNIT AT . 388 WINDWARD AVENUE, ERNIE & PAM ROZO, APPLICANT;
APPELLANTS, WAYNE & JU'-IE MAIRE, ALBERT & GILA POMERANTZ, DAVID &
MARY STORNETTA, AND ROBERT WARNER.
RECOMMENDATION:
Refer the project to the Planning Commission with direction to address the second-story
and roof deck.
BACKGROUND:
The project site is located in an R-1 (single-family residential) coastal zone district and
has a medium density residential General Plan Designation. The site is a 5,236 square
foot interior lot that is about 77' in width. It is developed with a one-story single-family
dwelling with an attached garage that will be demolished to make way for the proposed
house. Surrounding properties contain a mix of one-story and two-story single-family
dwellings.
AERI~L

MAP INDICATING 388 WINDWARD LOCATION
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EXISTING HOUSE

In September of 2014, the City Council considered four appeals
Commission's approval of a Coastal Development and Architectural
story single-family dwelling. The four appeals were filed by Wayne
David and Mary Stornetta, Albert and Gila Pomerantz, and
(Attachments 2-5)

of the Planning
permit for a twoand Julie Maire,
Robert Warner.

Primary appeal points included:
1. Development over a sewer easement, (Warner, Pomerantz, Stornetta, & Maire)
2. Project is out of scale for the area, (Warner, Stornetta, & Maire)
3. A pedestrian access easement between Windward and Boeker should have
been required. (Stornetta)
There is an easement for a City sewer line that crosses the property in a north/south
direction. The house reviewed by the City Council in September of 2014 included twofloors of living space with an attached two-car garage located on the back side of the
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house and construction of a portion of the house over the sewer easement. The home
included an open deck that extended from the second floor living space at the front of
the house and another deck within the roof form at the north eastern side of the house.
The total floor area within the house and garage was 3,694 square feet.
HOUSE CONSIDERED BY CITY COUNCIL IN SEPTEMBER 2014

l'alla·......,_,._
-~
._._.._
..,..u..

88 Windward Avenue
riu.o E>c~ch. c~tifornfa

The project considered by the City Council in September of 2014, complied with all of
the City's site development standards for the R-1 coastal zone and there were no
requests for exceptions.
Following staffs presentation, testimony by the appellants, the applicants, and the
public, the City Council had a lengthy discussion regarding construction of a house over
an existing sewer easement and concerns were expressed regarding the size and scale
of the house with support indicated for a redesign of the project that would
accommodate both the appellants and applicants and achieve a reduction in the size of
the house.
Following its deliberation, the City Council voted 4-1 to table consideration of this project
for 90 days to allow staff time to work with the applicant regarding a redesign of the
project to:
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1. Prevent single-story portions of the house from being constructed over the sewer
easement, but allowing second-story elements of the house to bridge the sewer
easement.
2. Achieve a reduction in the size of the home.
Since the City Council meeting in September, there have been requests by staff and the
applicants to table consideration beyond the 90 days approved by the City Council to
allow time for the property owners to finalize a revised design.
REVISED PROJECT
The applicants have revised the project and submitted plans that reflect a two-story
single-family dwelling with an attached two-car garage, which as located at the back of
the house. The revised project complies with the site development standards of the R-1
zone district. The plans also include an attached secondary dwelling unit that is located
on the lower level of the building at the west of the sewer easement. An uncovered
parking space at the back of the site is proposed for the secondary dwelling unit. The
parking space is within the rear yard setback, but the secondary dwelling unit
regulations allow a parking space to be sited in this location. The proposed secondary
unit complies with the City's zoning regulations and either the principal residence or
secondary unit must be occupied by the property owners. They cannot both be rented
out and neither can be used as a vacation rental unit. The municipal code requires the
filing of a deed restriction regarding the allowable uses of the secondary unit and
consistehcy with the City's 1983 Zoning Code.
I
In line with City Council direction, the revised project does not propose the construction
of a first floor over the sewer easement, the second floor of the proposed house does
bridge that easement. The distance the second floor spans is 13', which is wider than
the 10' sewer easement. The clearance distance between the bottom of the second
floor and finished slab of the driveway directly below it is about 8' at its highest point.
The Engineering Division is recommending a number of conditions that provide for
protection and repair of the existing sewer line should inspections following construction
activities find that damage to the line has occurred. Conditions are also being
recommended that will provide access to the sewer line should its repair or replacement
be necessary in the future. Following is a street level illustration of the revised house:
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The proposed house has approximately 3,080 square feet of living space and the
attached garage contains about 495 square feet for a total floor area of 3,575 square
feet. The following table provides a square footage · comparison between the revised
project and the house reviewed by the City Council in September of 2014:

AREA

ORIGINAL

Lower Floor
Upper Floor
Subtotal
Garage
Total
Deck
Roof Deck

1,466
1,642
3,108
586
3,694
340
363

REVISED

1,490
1,590
3,080
495
3,575
308
420

ANALYSIS
The proposed house reflects an architectural style that is similar to that reviewed by the
City Council in September 2014. Exterior walls have a plaster finish, there is a secondstory deck and a roof deck and some of the windows on the front of the second story
are arched, which provides an architectural accent and interest at the front elevation as
does the stone veneer that frames the opening through the building over the sewer
easement. The roof forms are hipped, save for the roof deck at the western end, and
the proposed tile compliments the stucco exterior, 4 x 6 shaped rafter tails, cast
concrete window sills, and wrought iron railing. These exterior details are appropriate for
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this style of architecture and the applicants have done a good job of linking these
finishes to the overall design of the home
Although the floor space within the house has been reduced, the design of the house
does present a full two stories to the street, which is depicted in the following elevation:

From the back, the revised house presents a full two stories across its width as well.
The form of the house at the roof deck is a tall vertical wall; however, the second story
i~ further away from the rear property line than the pla ns reviewed by the City Council in
September 2014. As can be seen in the following elevation, the stucco walls that
enclose the stairs and form the railings for the roof deck result in a two-story stucco
element that interrupts the hipped roof forms over the other portions of the house and
creates a disconnect in the continuity of the house's predominate style.
1

!

pea

t!)!=VA1

!.:'H

On the southwestern elevation of the proposed house, this form is carried around to the
side with the upper portions of the two-story wall forming the railings for the roof deck
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and they too diverge from the hipped roof forms over the rest of the house. The result is
a tall vertical stucco wall that presents itself to the one-story neighboring property at the
southwest.

t

The design of the revised house would benefit from having the walls of the second floor
pulled in from the walls of the first floor at the sides of the building in order to minimize 1
the buildings mass being carried across the width of the site. Developing a deck within
the form of the hipped roof would also help maintain the continuity of the house's overall
architectural style. To illustrate this, staff provides the following sketch of the
southwestern elevation that depicts second story walls that are pulled in from those on
the first floor, and a deck that has been incorporated into the hipped roof-
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The above sketch is illustrative and is intended to show what is possible to address
staff's reservations with the revised project. There are many other potential solutions to
address staff's concerns, but it provides a starting point for discussion and serves as a
tool to evaluate staff's stated reservations.
RECOMMENDATION
The applicants have developed a house that includes many components of a well
designed structure and addresses the City Council's primary concern of keeping the first
floor area over the sewer easement clear. The house size has also been reduced.
However, staff believes the design of the structure and its integration into the
neighborhood could benefit from two modifications, and recommends that the City
Council refer this project to the Planning Commission to accomplish the following two
specific items:
•

Second floor walls at the sides of the building that are pulled in from those on the
first floor.

•

A roof deck that is integrated into the form of the hipped roof.

It is staff's opinion that with this direction to the applicants, the Planning Commission will
be able to review and take appropriate action on the project. If the City Council seeks to
approve the project, and thereby upholding the Planning Commission's earlier approval,
a resolution is attached with this agenda report to support this action.
I
FISCAL IMPACT:
This project is appealable to the Coastal Commission and as such there is no fee to file
an appeal of a Planning Commission decision to the City Council. The City does incur
an expense in processing appeals. The cost for processing this appeal is now
approaching $5,000.
ALTERNATIVES:
1.
2.
3.

Adopt the attached resolution of approval.
Deny the project
Refer the project back to the Applicants to address concerns raised by the City
Council and continue to a future meeting.

ATTACHMENTS:
1.
Resolution Approving the Project
2. Appeai-Maire
3. Appeai-Stornetta
4. Appeal- Pomerantz
5. Appeal - Warner
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7.
8.
9.

Planning Commission 7/08/2014
Hearing Minutes Excerpt
PC Staff Report
Planning Commission Resolution
Revised Project Plans
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Prepared by: Jon Biggs, Community Development Director Meeting Date: April21,
2015

City Manager Approval:
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Attachment 1.
RESOLUTION NO. R-2015-_
A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF PISMO BEACH
UPHOLDING THE JULY 8, 2014, PLANNING COMMISSION APPROVAL OF A
COASTAL DEVELOPMENT PERMIT FOR DEMOLITION OF AN EXISTING
RESIDENCE AND CONSTRUCTION OF A NEW RESIDENCE (INCLUDING A
SECONDARY DWELLING UNIT AND GARAGE) AT 388 WINDWARD AVENUE.
PROJECT P14-000080
WHEREAS, Ernie & Pam Rozo, Applicant's, submitted an application to the City of
Pismo Beach for a Coastal Development Permit at 388 Windward Avenue for demolition
of an existing residence and construction of a two-story single-family dwelling with an
attached two-car garage and secondary dwelling unit; and
WHEREAS, on July 8, 2014, the Pismo Beach Planning Commission held a duly
noticed public hearing at which all interested persons were given the opportunity to be
heard; and
WHEREAS, the Planning Commission reviewed and approved the subject project at its
July 8, 2014 meeting; and
WHEREAS, four appeals were subsequently filed by Wayne and Julie Maire (July 18,
2014); David and Mary Stornetta, Albert and Gila Pomerantz (July 21, 2014); and
I
Robert Warner (July 22, 2014); and
WHEREAS, on September 2, 1014, the City Council held a duly noticed public hearing
to review the four appeals at which all interested persons were given the opportunity to
be heard; and
WHEREAS, on September 2, 1014, the City Council voted to table action on the item to
allow a redesign to 1. prevent single-story portions of the house from being constructed
over the existing sewer easement and 2. achieve a reduction in the size of the house;
and
WHEREAS, the property owners submitted revised plans for the project; and
WHEREAS, on April 21, 2015, the City Council held a duly noticed public hearing to
review the four appeals and revised project and at which all interested persons were
given the opportunity to be heard.
NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of Pismo
Beach hereby upholds the July 8, 2014, Planning Commission decision and approves
the Coastal Development Permit and Architectural Application at 388 Windward for
demolition of an existing residence and construction of a new two-story single-family
dwelling with an attached two-car garage and secondary dwelling unit, subject to the

CCA-2015-04-21
Page 78

Exhibit 6 - City's Final Local CDP Action Notice
Agenda
6.A (Rozo SFD)
A-3-PSB-15-0030
Page 32 of 110
Page 10

conditions contained in Attachment 'A' of this resolution and makes the following
findings:
A.
ACT

FINDINGS REQUIRED BY THE CALIFORNIA ENVIRONMENTAL QUALITY
(CEQA)

1.
The project consists of the demolition of an existing residence and construction
of a new two-story single-family dwelling with an attached two-car garage and
secondary dwelling unit.
2.
There are no site constraints or other factors that would create the potential for
significant environmental impacts as a result of the construction of a two-story singlefamily dwelling with an attached two-car garage and secondary dwelling unit.
3.
The demolition of the existing residence and subsequent construction of a new
two-story single-family dwelling with an attached two-car garage and secondary
dwelling unit at this location is exempt from further environmental review in accordance
with section 15303 of the CEQA Guidelines, exempting construction of on single-family
dwellings within a single-family zone district where all infrastructure is present.
B.
FINDINGS FOR APPROVAL OF THE COASTAL DEVELOPMENT PERMIT
AND ARCHITECTURAL REVIEW PERMIT:
1.
The project improvements comply with the public access and public recreation
policies of Chapter 3 (commencing with Section 30220) of the California Coastal Act of
1976.
I
I
2.
The construction of a two-story single-family dwelling with an attached two-car
garage and secondary dwelling unit is appropriate in size so as to be compatible with
the adjacent structures.
3.
The architectural and general appearance of the two-story single-family dwelling
with an attached two-car garage and secondary dwelling unit is in keeping with the
character of the neighborhood.
4.
The proposed structure is compatible with the visual quality and character of the
surrounding area and is compatible with the immediate neighborhood.
5.
The construction of a two-story single-family dwelling with an attached two-car
garage and secondary dwelling unit is consistent with the General Plan, Local Coastal
Plan and General Plan Land Use Plan category of Single-Family Low Density
Residential.
·
6.
The construction of a two-story single-family dwelling with an attached two-car
garage and secondary dwelling unit is compatible with the nearby existing uses and will
not be detrimental to the health, safety, morals, comfort and general welfare of persons
residing or working in the surrounding area of the proposed project.
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7.
The construction of a two-story single-family dwelling with an attached two-car
garage and secondary dwelling unit will not be detrimental to the orderly development of
improvements in the surrounding area, and will not be detrimental to the orderly and
harmonious development of the City.
8.
The construction of a two-story single-family dwelling with an attached two-car
garage and secondary dwelling unit will not impair the desirability of investment or
occupation in the neighborhood.
UPON MOTION OF Council Member
seconded by Council Member
the
foregoing resolution was adopted by the City Council of the City of Pismo Beach this
21st day of April 2015, by the following roll call vote:
AYES:
NOES:
ABSENT:
ABSTAIN:

Council
Council
Council
Council

Members:
Members:
Members:
Members:

Approved:

Attest:

Shelly Higginbotham
Mayor

City Clerk

CCA-2015-04-21
Page 80

Exhibit 6 - City's Final Local CDP Action Notice
A-3-PSB-15-0030
Agenda
6.A (Rozo SFD)
Page 34 of 110

Page 12

ATTACHMENT 'A' TO CITY COUNCIL RESOLUTION No. R-2015-_
PERMIT NO. P14-000080, COP I ARP
CITY COUNCIL MEETING OF APRIL 21, 2015
388 Windward, APN: 010-371-012
The conditions imposed on this project shall affect the title and possession of the real
property that is the subject of this permit and shall run with the real property or any
portion thereof. All the terms, covenants, conditions, and restrictions herein imposed
and made available to the applicant shall be binding upon and inure to the benefit of the
owner (applicant, developer), his or her heirs, administrators, executors, successors
and assigns. Upon any sale, division or lease of real property, all the conditions of this
permit shall apply separately to each portion of the real property and the owner
(applicant, developer) and/or possessor of any such portion shall succeed to and be
bound by the obligations imposed on owner (applicant, developer) by this permit.
AUTHORIZATION: Subject to the ·conditions stated below, approval of Permit P14000080 grants planning permits for the demolition of an existing residence and
construction of a two-story single-family dwelling with an attached two-car garage and
secondary dwelling unit. Approval is granted only for the construction and use as herein
stated; any proposed changes shall require approval of amendments to these permits
by the City of Pismo Beach.
Standard conditions, policies and selected code requirements applicable to new singlefamily residences, as adopted by the City Council are by this reference included as
conditions of this permit. Such standard conditions will be attached to this permit when
signed by the applicant. Special project conditions are listed on Exhibit A of this permit.
The applicant agrees to comply with all City standard conditions and conditions specific
to the project.
EFFECTIVE DATE: This permit shall become effective upon the passage of 20 days
following the receipt of notice of this action by the California Coastal Commission,
provided that an appeal has not been filed to the Coastal Commission within the above
20 days. The filing of an appeal shall stay the effective date until an action is taken on
the appeal.·
EXPIRATION DATE: The applicant is granted two years for inauguration (i.e. building
permits issued and construction begun) of this permit. The permits will expire on April
21, 2017 unless inaugurated prior to that date. Time extensions are permitted pursuant
to Zoning Code Section 17.121.160 (2).
ACCEPTANCE OF PERMIT AND CONDITIONS: The property owner and the applicant
(if different) shall sign these Conditions within ten (1 0) working days of receipt; the
permit is not valid until signed by the property owner and applicant.
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COMPLIANCE AGREEMENT: I have read and understood, and I will comply with all
applicable requirements of any law or agency of the State, City of Pismo Beach and any
other governmental entity at the time of construction. The duty of inquiry as to such
requirements shall be my responsibility. I agree to defend, indemnify, and hold
harmless the City, its agents, officers, and employees, from any claim, action, or
proceeding against the City as a result of the action or inaction by the City, or from any
claim to attack, set aside, void, or annul this approval by the City of the project; or my
failure to comply with conditions of approval. This agreement shall be binding on all
successors and assigns.
I HAVE READ AND UNDERSTAND, AND I WILL COMPLY WITH ALL ATTACHED
STATED CONDITIONS OF THIS PERMIT
Approved by the City Council on April 21, 2015.

Applicant

Date

Property Owner

Date
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EXHIBIT 'A'
CONDITIONS, POLICIES AND SELECTED CODE REQUIREMENTS FOR
PROJECT No. P14-000080
388 Windward, APN: 010-371-012
Conditions as indicated below have been deemed to be of a substantive nature on the
basis of the Planning Commission's decision. These conditions cannot be altered
without Planning Commission approval.
A.

PRIOR TO ISSUANCE OF A BUILDING PERMIT:

BUILDING DIVISION:
1.

Building permit plans shall be submitted by a California licensed architect or
engineer when required by the Business & Professions Code, except when
otherwise approved by the Chief Building Official.

2.

The owner shall designate on the building permit application a registered design
professional who shall act as the Registered Design Professional in Responsible
Charge. The Registered Design Professional in Responsible Charge shall be
responsible for reviewing and coordinating submittal documents prepared by
others including phased and staggered submittal items, for compatibility with
design of the building.

3J

The owner shall comply with the City's Structural Observation Program. The
owner shall employ the engineer or architect responsible for the structural
design, or another engineer or architect designated by the engineer of record or
architect responsible for the structural design, to perform structural observation
as defined in .Section 220. Observed deficiencies shall be reported in writing to
the owner's representative, special inspector, contractor and the building official.
The structural observer shall submit to the building official a written statement
that the site visits have been made and identify any reported deficiencies that, to
the best of the structural observer's knowledge, have not been resolved.

4.

The owner shall comply with the City's Special Inspection Program. Special
inspections will be required by Section 1704 of the California Building Code. All
Special Inspectors shall first be approved by the Building Official to work in the
jurisdiction. All field reports shall be provided to the City Building Inspector when
requested at specified increments in order for the construction to proceed. All
final reports from Special Inspectors shall be provided to the Building Official
when they are complete and prior to final inspection.

5.

Mitigation measures for natural occurring asbestos require approval from San
Luis Obispo County Air Pollution Control District.

6.

Projects shall comply with current City and State water conservation regulations.
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7.

Deferred submittals are not allowed, i.e. fire sprinkler plans and calculations,
spiral staircases, and truss calculations.

8.

A soils investigation performed by a qualified professional shall be required for
this project. All cut and fill slopes shall be provided with subsurface drainage as
necessary for stability; details shall be provided

9.

Site retaining walls require a separate building permit. Please provide a separate
soils report and engineering calculations for the site walls at the time of permit
application.

10.

Fire sprinklers, shall be required by City Codes.

PLANNING DIVISION

1.

COMPLIANCE WITH PLANNING COMMISSION APPROVAL. Prior to the
issuance of a building permit, the Project Planner shall confirm that the
construction plot plan and building elevations are in compliance with the Planning
Commission's approval and these conditions. Project shall comply with these
standards:
Item

Approved

Lot area

5,236 sq. ft.

Maximum building height

24'- 7" or 81.50" elevation

~------~----------------------~-------------~----------------~
Maximum building area ratio

3,575 sq. ft.

Lot Coverage

2,683 sq. ft.

Minimum front yard setback

12.25' to house
10.25' to edge of cantilevered deck

Minimum side yard setback

R =5'
L= 5'
8'- 5"

Minimum rear yard setback
Minimum parking spaces
Minimum parking space size

2 within garage and 1 uncovered space for
secondary dwelling unit
2- within a 21' x 22' clear area

2.

ARCHAEOLOGICAL MONITORING. The applicant shall provide signed copies,
to the Planning Division, of the contracts for both an archaeological and Native
American monitor.

3.

LANDSCAPING. IRRIGATION. The applicant shall provide Landscaping and
irrigation plans encompassing the entire site. The plans shall be submitted by
the project applicant to the City for review and approval by the project planner.
Detailed calculations shall be provided on the face of the plan indicating the
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prov1s1on of a mm1mum of 20% landscape area with no greater than 10%
provided as lawn.
The landscape plan shall be designed in a manner consistent with Chapter 15.48
of the Municipal and include the following provisions:

a.
b.

c.
d.
e.

4.

Use of low-water-using irrigation systems. Drip irrigation shall be used where
feasible.
Landscape Design Plan (including plant list)
Irrigation Design Plan
Separate calculation for landscaping and hardscape shall be provided.
Landscape plans shall not include any trees exceeding a mature height
exceeding the roof line of the residence. All trees shall be maintained at a
height not to exceed the height of the residence.

Applicant shall comply with all municipal code requirements governing secondary
dwelling units and shall record a deed restriction that outlines the rules governing
secondary dwelling units.

ENGINEERING

1. Engineering standard conditions (notes): Shall be placed on the plans at time of
submittal. A copy may be obtained through the Engineering Department.
2. Project improvements shall be designed and constructed in accordance with City
standards and specifications and in accordance with all applicable City
1
Ordinances. The decision of the CitY Engineer shall be final regarding the
specific standards that shall apply.
3. Appropriate City standards shall be referred to on the plans and shall be included
on a detail sheet within the plan set.
4. The applicant will be responsible for obtaining an encroachment permit for all
work within a public right of way (City).
5. The City Engineering Division shall approve any landscaping or irrigation within a
public right of way or otherwise to be maintained by the City.
6. The applicant shall provide a current title report to the Engineering Division.
7. Driveways and driveway approaches shall be located and constructed per City of
Pismo Beach standards. Profiles shall be provided for all interior driveways.
8. If the existing City street adjacent to the frontage of the project is inadequate for
the traffic generated by the project, or will be severely damaged by construction,
the applicant shall excavate the entire section and replace it with a standard half
-width street.
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Grading and Drainage Plans
9. The following conditions shall be met during construction:
a. Owner and/or owner's contractor are to take precaution against damaging
road surfaces. Note: The existing street sections adjacent the property
may be substandard and may be subject to damage by heavy
loading/equipment during construction. The owner is responsible for
protection against and/or repair of, at owner's expense, any/all damage
incurred during and/or due to construction.
b. Encroachment Permits are required prior to any/all work in the public right
of way. City Streets are to remain open to through traffic at all times. A
traffic control plan shall be submitted to the Engineering Division for
approval prior to detours or rerouting of traffic. Excavation within the
streets shall be covered or backfilled and paved prior to the end of work
each day. No temporary or long term parking, storage, or disposal of
construction equipment or materials within the right-of-way shall occur
without prior issuance of an encroachment permit.
c. Erosion and Drainage control features are to be available to be placed in
the event of rain or other erosive action to prevent any sediment or refuse
from leaving the site. Erosion control devices shall be installed and in
place following daily construction activities. The applicant shall notify the
Engineering Division of any changes in cbnstruction which will require
additional erosion control measures.
10.A Preliminary Soils and/or Geology Report providing technical specifications for
grading of the site shall be prepared by a Geotechnical Engineer.
11.AII grading and drainage improvements shall be designed and constructed in
accordance with the City Grading Ordinance and subject to approval by the City
Engineer.
12. The project shall conform to the City's Storm Water Discharge Ordinance.
13.1n order for the proposed development to maintain conformance with the City's
Regional Stormwater Permit, implementation of Low Impact Development (LID)
source control, site design, and stormwater treatment onsite or at a joint
stormwater treatment facility shall be required. The stormwater design shall be
submitted for review and approval by the City Engineer and shall provide
mitigation for post development runoff versus pre-development runoff.
14. Calculations and/or a drainage report must be submitted with the plans.
15. The applicant shall submit a composite utility plan.
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16. Landscape and irrigation plans for the public right-of-way, if applicable, shall be
incorporated into the improvement plans and shall require approval by the
Streets Division Supervisor and the Community Development Department.

17. No Building Permits will be issued without prior approval of the Engineering
Division and an approved erosion and sediment control plan and construction
schedule. Erosion control measures shall be in place and approved by the
Engineering Division prior to the start of construction.

18. An Erosion and Drainage Control Plan shall be submitted in accordance with the
City Grading Ordinance. The plan shall reflect "Best Management Practices" as
proposed in the California Regional Water Quality Control Board Erosion and
Sediment Control Field Manual, and shall include both temporary measures (to
be used during construction, and until permanent measures are
completed/established) and permanent measures. Plan shall include both
source control and perimeter containment measures. All Drainage and Erosion
Control Measures shall be designed and/or sized by a qualified professional.
Utilities
19. The applicant shall install all utilities.
20.AII utilities shall be extended to the boundaries of the project.
21. Sewer System Requirements:
a. Construction of permanent structures over a City sewer line and easement
is against current City policy. Specifically, to allow the demolition of an
existing home that has been built over the existing City sewer main and
easement and construction of a new home over the sewer main and
easement. This is not a preferable or even generally acceptable
condition. However, due to the current site situation and per the request
of the applicant, staff will allow such construction for your proposed project
if the following conditions are met:
b. The existing cast iron sewer pipe shall be protected in place.

c. All footings of the proposed residence that are adjacent to and parallel
with the sewer line shall be designed to remain outside the existing 10'
wide sewer easement and to extend below the depth of the existing sewer
line using a concrete caisson and grade beam type system or other
method as designed and approved by the applicants Geotechnical and
Structural Engineer. The design shall be submitted for review and
.
approval by the City Engineer and shall show that the zone of influence
from the proposed structures falls completely below the sewer pipe.
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d. The first floor of the structure may not be built over the existing 10' wide
sewer easement. The second floor may span over the easement.
e. If the site is over excavated a depth of 1/3 or greater than the total depth
of the sewer line, the sewer line shall be replaced to the satisfaction of the
City Engineer. For example if the Sewer line is 9 feet deep, an over
excavation of three or more feet shall require the replacement of the
sewer line.
f.

A video inspection of the existing sewer shall be required after the
concrete forms have been put in place, prior to the placing of the concrete
foundation. If at that time the sewer line shows signs of failure the
applicant shall replace the sewer line, to the satisfaction of the City
Engineer.

g. Prior to a final on the Building Permit for the proposed residence and after
construction, the existing sewer shall be video inspected again to verify
condition. If at that time the sewer line shows signs of failure the applicant
shall replace the sewer line, to the satisfaction of the City Engineer.
h. An Encroachment Agreement for building over the sewer line and
easement must be applied for through the Engineering Division. The
Agreement must be reached with City Council, signed and recorded prior
to issuance of Building Permit. Applicant shall understand that receiving
the subject discretionary permits does not in any way guarantee that an
agreement can, or will, be reached with the City Council for the
encroachment into the existing sewer easement.

i.

As an alternate to the conditions described above, the proposed residence
may be designed to current City policy and commonly accepted
engineering principles and remain completely outside of the existing 10'
wide sewer easement.

22. Water System Requirements -Applicant is required to show the existing location
of the Water Main in the street and location of the existing water lateral, if
existing, on the plans. The size of the proposed lateral and proposed water
meter shall be shown on the plans. If existing lateral is inadequate for the
proposed water meter, then applicant is responsible for all costs, materials and
labor for the installation of a new water lateral. Show size and type of all water
lines.
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23. All existing overhead wire service utilities to the residence shall be relocated
underground.
Public Improvement Plans
24. Public improvement plans shall be prepared by a registered Civil Engineer and
approved by the Public Works Department, Engineering Division.
25. The applicant shall submit three sets of public improvement plans to the
Engineering Division on the City of Pismo Beach title block as a separate
submittal.
26. Upon approval of the improvement plans, the applicant shall provide a
reproducible mylar set and 3 sets of prints of the improvements for inspection
purposes.
27. The applicant shall provide an engineer's estimate for all work on public
improvement plan.
28. Prior to any plan check, the applicant shall enter into an Engineering Plan Check
and Inspection Services Agreement with the City based on 5% of the engineer's
estimate for all work on public improvement plan.
29. Building plans will not be approved by the Engineering Department until Public
Improvement Plans are approved; i.e. approved mylars signed by the City
Engineer.
I
I
30. Prior to the final inspections and acceptance of the public improvements the
applicant shall provide to the City Engineer record drawings, signed by the
engineer of record:
a. 1 set of reproducible mylars
b. sets of print of the approved record drawings (as-built)
31.An electronic AutoCAD drawing file registered to the City's benchmark system
shall be provided.
32. The applicant shall pay any current and outstanding fees for Engineering Plan
Checking and Construction Inspection services.
B.

CONDITIONS TO BE MET DURING CONSTRUCTION:

BUILDING DIVISION:
1.
SITE MAINTENANCE. During construction, the site shall be maintained so as to
not infringe on neighboring property, such as debris and dust.
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2.
ARCHAEOLOGICAL MATERIALS. In the event unforeseen archaeological
resources are unearthed during any construction activities, all grading and or excavation
shall cease in the immediate area and the find left untouched. The Building Official
shall be notified so that the extent and location of discovered materials may be recorded
by a qualified archaeologist, Native American, or paleontologist, whichever is
appropriate. The qualified professional shall evaluate the find and make reservations
related to the preservation or disposition of artifacts in-accordance with applicable laws
and ordinances. If discovered archaeological resources are found to include human
remains, or in any other case when human remains are discovered during construction,
the Building Official shall notify to county coroner. If human remains are found to be of
ancient age and of archaeological and spiritual significance, the Building Official shall
notify the Native American Heritage Commission. The developer shall be liable for
costs associated with the professional investigation.
3.
Certification of compliance with the soils report shall be submitted to the Building
Division prior to foundation approvals. A final report certifying compliance with the soils
report or grading plans shall be submitted to the Building Division prior to final
approvals.
4.
A licensed surveyor or engineer shall verify pad elevations, setbacks, prior to
foundation inspection, and roof elevations, prior to roof sheeting inspection, when
determined necessary by the Planning Department.
C.
CONDITIONS TO BE MET PRIOR TO FINAL INSPECTION AND ISSUANCE
OF CERTIFICATE OF OCCUPANCY:
BUILDING DIVISION:
1.
Prior to building division final approval all required inspections from the other
various divisions must have been completed and verified by a city inspector. All required
final inspection approvals must be obtained from the various departments and
documented on the permit card.
D.

CONDITIONS SUBJECT TO ONGOING COMPLIANCE:

1.
ROOF-MOUNTED EQUIPMENT. All roof-mounted air conditioning or heating
equipment, vents or ducts shall be screened from view in a manner approved by the
Project Planner.
2.
COMPLIANCE WITH APPLICABLE LAWS. All applicable requirements of any
law or agency of the State, City of Pismo Beach and any other governmental entity at
the time of construction shall be met. The duty of inquiry as to such requirements shall
be upon the applicant.

-END-
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Attachment 2
Maire Appeal
C!TY OF PiSMO BEACH
CITY CLERK'S OFFICE

JUL 18 2C14

RECEIVED

July 18, 2004

To Whom It May Concern:
Re: appeal of dedsion regardina 388 Windward

Attached is our appeal to the Cfty Council of a Planning Commission decision regarcing 388 Windward
which was heard on July 8, 2014. In discussing this with staff, it is our understanding that Oty Council
meets on the first and 31d Tuesday of every month. It is also our understanding that the agenda for the

City Council for the month of August is already full and it is likely that the appeal in this matter would be
heard sometime ther~. We are also informed that the city Council meetins scheduled for
September 2, 2014 may be canceled.

We are unavailable to attend the Oty Council meeting on September 16, 2014. We would respectfully
request, therefore, that if possible this matter be placed on the dty council's agenda for either October
! , 2014 or October 21, 2014. Thank you for your consideration of this request.
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CITY OF PISMO BEACH

City of Pismo Beach
Attention: City Clerk

CITY CLERK'S OFFICE'

760 Mcrtfie Road

Pismo Beach, CA 93449

805-773-4657Fax: 805-773-7006
APPEAL OF A PLANNING COMMISSION DECISION
An appeal of the City of Pismo Beach Planning Commission decision may be filed by paying a fee set by the
Pismo Beach City Council. Appeals must be filed in the Office of the City Clerk within 10 working days of the
Planning Commission decision. Coastal Development permit appeals can be made at no charge. Appeals of
all permits for projects within the Coastal Appeal Zone can be made at no charge. See Section 17.124.130·
180 for Coastal Permit Appeal information.

Person Filing Appeal:

&J~r-rAJ e

ce :Ju f,· e lh ,_, rr!/

PrlntName ,{or!~ OL~- S4'7 /bo-e.k-er

~a B

CJ

e

I

Phoneffl) S"3o .- P/;;}:;J. -oV~ o
~) ss" -,;:> '1' b - (:, ClS"b

\h.srh"

Address

c~fs~~~~! c"".

tbooa

*What pennlts are being appealed:

Cctt6f:ttb

JOevelCJ pll'heAJ r

f?eC'm; +

*List all applicable case numbers(s): - - - - - - - - - - - - - - - - - - -

Date Heard at Planning Commission:

Cause for Appeal:

?f/B.} l'i

(Ptease be specific; attach addiHonal sheets if

necessary,

reference any inconsistency

with specific city statutes; the General Plan/local Coastal Plan and Zoning Ordinance is available for review):

( .G~e
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ATIEST:

City Clerk

Received B y : - - - - - - - - - - - - -

D~=--------~20--

Fee Paid:$._ _ _ _ __

Rt!ceipt Number:-----

Date: _ _ _ __

July 1, 2013 fee schedule: $788 outside the Coastal Zone and No Fee for Appeals Within the Coastal Appeal
Zone.
.
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NOTICE OF APPEAL
Re: 388 Windward Ave., Pismo Beach, CA
Emie and Pam Rozo, Applicants

On July 8, 2014, the Pismo Beach Planning Commission held its hearing with regard to the
approval of the proposed new residence at 388 Windward Avenue, Pismo Beach, California,
regarding the demolition of an existing residence and construction of a new, approximately
3,700 sq. ft. residence. Attached for the council's convenience is the formal objection which we
filed with the planning department prior to that hearing. That objection is marked herein as

Exhibit "1".
The basis of this appeal is three fold. One, as pointed out by the planning department and the
city engineering department, this project clearly violates the City of Pismo Beach longstanding
prohibition of building over sewer easements. Two, as confirmed by representatives of the
planning department at the July 8, 2014 hearing, the residences immediately behind this
proposed project were informed by the City during their due dlligence prior to the purchase of
their residences that a two story home of the size and magnitude of the type here proposed
could not be built at 338 Windward due to the easement restrictions on that lot. As noted
below, the residences at 345 Boeker, 347 Boeker and 349 Boeker, had the right to rely on the
representations of the representatives of the City of Pismo Beach during their due diligence of
the purchase of their homes and had the right to expect that the City of Pismo Beach would in
fact force its own municipa~ codes and regulations in the approval of any project at 388
1
Windward. Three, it is clear that the size and magnitude of the home that is being proposed at
388 Windward is, in fact, not consistent with the size and characters of the homes in the
surrounding neighborhood. For the council's convenience, I will address each of these issues
separately below:
I.

THE PROJEg HERE INVOLVED Q MRI.Y VIOlAm COY OF PISMO BE6CH BUILDING
STANDARDS
One need only review the staff report itself with regard to the clear violation of this project of
longstanding City of Pismo Beach building standards. The staff report at paragraph 22 provides
in pertinent part as follows:
"Construction of permanent structures over a city sewer line and easement 1J.

against current citv polcy. Specifically, to allow the demolition of an existing
home that has been built over the existing city sewer easement and construction
of a new home over the city main and easement. This is not a preferable or even
generally accepted condition." (Emphasis added)
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During the planning commission hearing on this matter, Mr. Scott Graham, the representative
of the pia nning department who presented this proposal stated as follows, 11Previous city
engineer, Dennis Delzeit, was adamantly opposed to the placement of any adcfrt:ional structures
over the sewer easement in this location." (We have had a transcript prepared of the entire
hearing on this matter and will make said transcript available to the council should it so desire.)
During his statements to the commission, Mr. Graham also confirmed that the residences on
Boeker were informed by the planning department of Mr. Oelzeit's position in this regard, his
reaffirmation of enforcing the prohibition of building over a sewer easement and that this was
in fact communicated to the now current owners on Boeker Street. We were very surprised to
learn for the first time during the hearing on July 8, 2014 that the planning department had
issued a letter in September of 2008 and there were apparently discussions with the planning
department on enforcement of the restrictions regarding building on 388 Windward. We were
informed during the meeting that Mr. Delzeit had left the City of Pismo Beach in 2008 and a
Dwayne Chisholm had assumed his position. Based upon the testimony by representatives of
the City at the planning commission, Mr. Chisholm apparently held an opinion different than his
predecessor and the current city engineer with regard to building over the sewer easement.
Mr. Chisholm apparently authorized an "'interim associate engineer", Jeff Eikhot, to author a
letter to a John F. Mack on September 11, 2008. I was able to see that letter for the first time
on July 16, 2014. That letter is attached for the council's convenience as Exhibit "2".
Apparently, the Crty of Pismo Beach engineering division had received a letter on September 2,
2008 from Mr. Mack requesting permission to construct a "new home that would bridge the
sewer easement". In Mr. Eikhot's response he accurately noted that, "construction of
permanent structures over a city sewer easement is against current city policy-. His letter goes
on to state a variety of conditions that must be completed if the city were to consider a project
to be built over the city sewer line. As confirmed by staff in ...Jponse to a commission
member's question, neither the adjoining property owners (induding myself and my neighbors
on Boeker) were provided notice of this dramatic potential change in the city's position nor
does it appear was the city attorney consulted prior to this letter being issued by an interim
associate engineer.
The testimony of the Crty of Pismo Beach engineering division at the commission hearing on

July 8, 2014 was dear that this proposal would not have been accepted by Mr. Delzeit and
would not be acceptable under the current city engineer's interpretation of the applicable
limitations created by the easement and city policy. Staff felt, however, that they should honor
the letter written by interim associate engineer Bkhot in 2008. In that regard, the
representative of the engineering division, Mr. Eric Eldridge, stated, •Although it is not the
position of the current city engineer or staff, we'll honor that letter due to it was a - - we
believe the Applicant was doing -everything they could do and they were doing their research
before they made quite an investment. So we'll honor that letter.• It appears, therefore, that
the only reason t~at the staff is wiOing to recommend a course of action which is against the
clear public policy of the City of Pismo Beach, is to honor a letter written by an interim associate
engineer which in the body of the letter itself notes that, "construction of permanent structures
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over a city sewer easement is against current city policy." This is despite the fact that this
position is not one shared by the current city engineer and a position that was not shared by
the prior city engineer, Mr.. Delzeit.
In reviewing the documentation and testimony obtained to date, there is absolutely no
information that has been presented which would establish that the residents of the City of
Pismo Beach are in any way benefited by a project which clearly violates longstanding city
policy. It remains unclear why the City of Pismo Beach would even consider violating this policy
and making an exception for this one project when it has consistently prevented development
of numerous other projects which would infringe upon a city easement on other projects. I
would hope the fact that the architect for this project, Mr. Cody Mclaughlin, in no way affected
any of the decision-making process at any stage of these proceedings. As I'm sure the Council is
aware, Mr. Mclaughlin is a member of the planning commission. It certainly does not appear
appropriate, however, that the City would deviate so clearly from its prior stated positions and
choose to approve a project which is admittedly against current city policy when the designer
of that project is a current member of its own planning commission. We were certainly
concerned about this Issue when Ms. Rozo advised the planning commission on July 8, 2014
that Mr. McLaughlin was the their representative for this project and best person to answer any
questions about the project. Appropriately Mr. Mclaughlin recused himself from voting on the
project.

II.

THE RESIDENTS SURROUNDING 388 WINDWARD UAVE THE RIGHT TO RELY UPQN
REPRESENTADQNS MADE BY crry OF nSMO BEAOI STAFf THAT A PROJECT OF THIS
MAGNITUDE COUlD NQT BE BUILT
As established at the hearing on July 8, 2014, both my wife and I, along with our neighbors at
345 Boeker, Bob and Gloria Warner, were specifically informed by staff prior to the purchase of
our homes that due to the easement restrictions on 388 Windward, a two story residence could
not be built at that location, except over the garage area. Mr. Scott Graham confirmed in his
testimony before the commission that in fact those representations were made by staff when
both the Warners and my wife and I were doing our diligence in 2005 prior to the purchasing of
our residences. As Mr. Graham noted, the city engineer at that point in time, Mr. Dennis
Delzeit, was ,.adamant" that a project like this cannot be built over the city sewer easement.
During the hearing one commissioner in fact asked why staff was willing to honor the
representations made in a letter drafted by an interim associate engineer in September of 2008
and not honor the representations made to other property owners who were doing their due
diligence and relied upon the information in the purchase of their homes. As noted by Vice
Chairman Hamrick,
"I've dealt with hundreds of these easements in my lifetime, and I've never
been able to build on top of one like this but if they have a letter from the
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Public Works department, does that give them the legal authority to do that, I
don't know. I'm just not equipped to make that decision. So with regard to the
homet its presence in the neighborhood, I think that's all we really have to look

at."
As noted by Mr. Graham at that point, alf somebody Js unhappy with the decision

rendered by the planning commission, they can just simply come down to the
administration office downstairs and file that appeal with the city clerk's office.•
It was very clear during the hearing on July 8, 2014 that the planning commission was
unprepared to deal with the legal issues related to approval of project where there is a clear
violation of City policies and the inconsistent representations made to the residents here
involved. The Commission felt that these issues were more appropriately decided by the City
Council. The testimony during the hearing was also clear that staff was and is under the
mistaken understanding that a letter by an interim associate engineer, apparently without input
from legal counse~ carries more weight than the multiple verbal representations made by the
planning department and engineering department to the surrounding neighbors of 388
Windward. In fact we,. along with our neighbors, had the right to rely on the representations
made by the City of Pismo Beach that it would enforce its own policies, procedures and
regulations and not allow a project of this size and scope to be built on 388 Windward.
From a purely legal standpoint, the representations to the residents of 345 Boeker,. 347 Boeker
and 349 Boeker, have more legal weight than a letter drafted by an interim associate engineer
without involvment of the city's legal counsel. We along with our neighbors relied on those
~epresentations and from a legal standpoint the city of PiSilfO Beach is facing the possibility of
multiple damage claims resulting from the failure to honor those representations. Each of those
adjoining landowners who justifiably relied on the representations made by the City of Pismo
Beach and made significant financial investments based on the representations and assurances
that the City would follow and enforce its own policies, regulations and laws, have a potential
claim for the City's failure to honor its commitment in this regard. If, in fact,. the City of Pismo
Beach allows the project as designed at 388 Windward to move forward despite its violation of
the clear policies of the Crty of Pismo Beach, the neighbors affected by that project will
unquestionably incur and suffer significant losses and damages regarding the diminution in
value of their homes. In that regard, I would note that my wife and I paid more for our
residence at 347 Boeker than Pam and Emie Rozo paid for the property located at 388
Windward. A significant amount of the purchase price was based upon the value of the views
from our residence which we were assured by representatives of the Caty of Pismo Beach could
not be infringed upon by the development of 388 Windward as a result of the city policy
prohibiting the building of a residence of this type over the dedicated sewer easement.
Ill.

THIS PROJEg IS NOT CQMPATABLE WITH THE ESTABUSHED PHJSICAI. SCALE OF THE AREA
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Pursuant to section 17.124.140(A)(3), one of the srounds for appeal is that, "The development
is not compatible with the established physical scale of the area or is not consistent with the
level and scale of development provided for in the city's certified local program." Even a casual
review of the homes in the area around 388 Windward establishes that it is not remotely close
to the established physical scale of those homes. Almost every home in the general area
surrounding 388 Windward is in the 1,300 to 2,000 sq. ft. range. There are !!Q homes remotely
approaching the scale of this 3,700 sq. ft. residence which one of our neighbors has described
as a "mansion". In short, this home is completely out of character and scale with those of the
surrounding residents. It replaces an approximately 1,350 sq. ft. one story single family
residence. The proposed home is almost three times the size of the existing home and can in
no way be stated or argued to be •compatible with the established physical scale of the area."

IV.
CONQ.USION
As noted above, the undisputed facts before the city council are that this proposed project at
388 Windward clearly violates estabfished city of Pismo Beach policy. We were informed prior
to the purchase of our home that the city of Pismo Beach policy precluded the building of this
type of residence at 388 Windward. Based upon the assurances of representatives of the city of
Pismo Beach in that regard along with our own review of the applicable limitations that the city
sewer easement placed upon 388 Windward, we made a significant financial investment in the
purchase of our home at 347 Boeker. If this project is approved there is no question that our
home will incur a significant diminution in value as a result of the almost total loss of the views
from our home. Finally, this project should be denied as it is completely inconsistent with the
size and scale 1 of the surrounding neighborhood. For the grounds outliljled above, we would
respectfully request that the City of Pismo Beach reject the application for the construction of a
3,700 sq. ft. multi-story residence at 388 Windward.
Finally, I think it is important to note that Julie and I are in no way opposed to either
redevelopment or the construction of a new home at 388 Windward. We are more than willing
to work with Mr. and Mrs. Rozo in that regard. Our primary concern, however, is the
magnitude, scale and height of their proposed project is completely inconsistent with what we
were assured would occur on that lot and with the neighborhood generally.
Respectfully submitted.

Da~:#
Julie Maire
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IIIII

.2851 PARK MARINA DRIVE, SUITE 800

Rll] Maire Burgess & Deedon
A Law Corporation

REDDING, CALIFORNIA 96001
P.O. DRAWER 994607
REDDING, CALIFOllNIA 96099-4607
BMAIL: JNFOeiAIRB·LAW.OOM
WEBSITE: WWW.li.ADUH.AW.COM

TEL: (&SO) 246-6050
FAX: (530) 24~6060

Fl'l'ZPA'l'IUCK LAW OFFICES
ASSOCIATED COUNSEL

July3,2014

JIL4 FEDBRALEXPRESS
nA E-MAIL TO I!Dfrlll@pipnobeach.org
Ji'7A FAX TO (805) 773-4684
Planning Division

CITY OF PISMO BEACH
760 Mattie Road
Pismo Beach, CA 93449

Re:

Project No.
Project Location
Hearing Date

PI4-000080
388 Windward

JulyS, 2014
I

To Whom It May Concern:

Please be advised tbat I have received the notioe that on July 8, 2014, the PlamJing Department will
hold a public hearins with regard to a paoposed project at 388 Wmdward Ave., Pismo Beach,
Califomia, with regard to the demolition of an eKisting residence and construcCion of a new 3il693
sq. ft. residence. Please be advised that my wife, Iulie, aod I own the residence at 347 Boeker.
diJectly behind 388 Wmdward. Notice of this project was provided to us as we are Obviously a
property owner affected by this project
Please consider this com:spondence a fomta1 objection to this matte~' pmceeding to hearing on July
8, 2014. Ioitially, I would note that we bave recdvcd the absolute mioimom amount ofDOtice
pmswmt to Pismo Beach Municipal Code Section 17.124.090 with mganl to this project. It is my
understanding tbat the application of this project was filed on April299 2014. Pursuant to Section
17.124.090, notice of appealable developments, wbich this clearly is, is to be }X'OV'ided, "witbjn 10
caltadar days of accepting an gp;plication for an appealable coastal development permit or at least
10 calendw daD mior to the first public hearing on a development pt~ tbe city shall provide
notice by first class mail ofpending applicati~ fur appealable development". Notice ofthis hearing
was mailed on .June 27, 2014 aud not teeeived by the undersigned until late on June 30, 2014, just
eight days prior to the hearing i1self Oiveo tbe magnitude of tbis project and the lllDJlber of
residences affected by this project, eight caleadar da;ys is insofficimt notice 1D dcfmnine the effect
of this project on our rommuoity. I would note that my office contacted the P181ltling Department

''iII
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Planning Division
Re: 388 Wmdward
July3, 2014
Page2

immediately on July 1, 2014 and was advised that staff recommendation to this project would no
even be available until late on the afternoon of July 3, 2014. Given that Julie and I, along with mos
of the other owners affected by this project do not have our primary residences in Pismo Beacll, w•
do not have the opportunity to personally come to the P1anning Departmeut on three days~ notice t<
review this project and determine the impact oftbis project on our SDrl'Oundiug community. This is
of comse, further exacerbated by the filet that notice was received the week of tbe July 4th holida~
whim further hinders our ability to receive sufficient notice to evaluate the impact ofthis project OJ
om commnrrity. Please consider 1bis, therefore, a formal request on bebalf of the residen1s affectec
by this project tbat the Planning Commission continue hearing of this mattec until those xesideot
hKve had an opportunity to have sufficieot time to review and evaluate this project and provide tbei
input as to whether or not it detrimentally affects those affected by tbis project and the smnmndinJ
community.
Should the Planning Commission deny our teqUest to continue the hearing of this matter, pleas
consider the following as our fonnal objections to the project based upon the vecy 1imitec
information known about it to date. Those objecdons include:

1. The magnitude of this project appeam to be completely out of scale with the level
and scale of development in the immediate area SlJ1l'OUI¥fing tbis home. It is our
understaudiDg that this project proposes to replace a home of approximately 1,400 to
1,500 sq. il with a home almost two and half times tbat size, approximately 3,700
sq. :ft. Almost all oftbe homes in the immediate vicinity of388 Wmdward nmge in
size fi:om approximately 1,300 to.2,300 sq. ft. Pursuant to Section 17.124.140 (A)
(3) it would therefore appear that this devclopmart, "is not compatible with the
established physical scale of the area".
2. Given that we have not yet been provided an opportunity to actually review the
plans and specificatiom of the project, there arc significant concerns with regard to
whether or not tbis project ~ in fact, adequately protect public views :&:om any
public road that may be a:ffected by this project as per Section 17..124.140 (A) (2).

3. Prior to our purchase of our residence at 347 Boeker in 2005, we performed a
significant amount of due diligence with regard to potential development at 388
Windward to ifetemrine the possible impact that developneot could bave on our
residence. We oonsulted with the Planning Deparbnent at that point in time and
were advised that due to city easements nmning undemea1h 388 Wmdward, it would
not be possible for future development of that address to include a two story
residence at 388 Wmdward, except for the area directly above the garage. We also
coDS\Jlted with oi.lr neighbors, Bob and Gloria Wamer. who live immediately
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Planning Division

Re: 388 Windward
1oly3, 2014
Page3

adjacent to our property who informed us that they had perfuuned similar due
diligence and wae advised by the Planning Department of those same 18cts.
Finally, we also consulted with the builder of our :residence, Mr. Mark Daniels, who
was also 1he prior owner of 388 W"mdward, who also oonfinned that it was the
P1anning Depat1:tnellts position that future development at this address would be
limited to a one story resida:lce with the ex.geption that two stories would be allowed
over the garage. Based upon our reliance on the position of the Planning
Department in 200S, we proceeded fmward with the pmdlase of our home. Given
that we have not yet received statrs recommendation on this project, it is unknown
whethec or not staff bas changed ib position in this regm:d. If staff~ in fact,

cbanpd its position in this regard, I believe we are entitled to a full and complete
explanation as to why that position has been cbanged and this may provide an
additional basis of objcotion and potaltial appeal

cballc:nscs

4. While I am cognizant 1hat pursuant to Section 17.124.090 :future
to
this project MAY be limited to those issues raised in tbis written coaeajKJJKleDcc, I
must respectfully reserve my right to assert further and future cballenges once we
have had an opporbmity to actually review the projed itself As noted above, given
that om primary residence is in Redding, adifumia, we have in mili1;y been
provided only tltree days' notice to prepare a written xespoDSC for tbc Planning
Commission to consider on this project. II must respectfblly reserve, ~ my
right to provide :further and additional objections tbat may exist once we have bad an
opportunity to adequately evaluate the project itsett:
Finally, I think it is impodant fino 1he Commission to be aware that Julie and I, and I believe the
other residents affected ·by this project do not oppose redevelopment of 388 W"mdwatd and the
construdion of a new home. Our objection is primarily tbat we have been deprived of an
opportunity to provide my IC8SOD8blc opporbmi~ to evaluate the project, det«mrine its impact on
1he SUD'OUilding community, and provide any input thereto. I woold therefore request that the
Planning Commission continue this matter for at least thirty (30) days for the residents and
COII1I111lDity efftded by this project to provide that input

WHM/th
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Qtv.of Pism9 BeCICh..
·t:nglneering Department
, 7~0 MatHe Rood
Pbmo·.Beclch,/CA 93449
(805) 713-4656 • fax: (805) 173-4684
September 11. 2008
John F. Mock
AccU"ofe Architecture and Construction
1141 HlghJand Way
Grover Beaeh, CA 93433

1!: 388 Wlndward,·SheB leach
Dear Mt. Mack:
The (;Jty of PismO~ Engiti~t)g Divfsl011 has received YO\If ~f)r-dated September 2. 2C08
1'egQrdfng the above oddress. Th.e letterreques1s consider-ation to aloW'the deniOitiOn ohJI'l
exlsflng -home~: has b6en buDt over a SfliNf!lr eaSement, and cOnstrocflon of a rit!Nv horne fhaf
would bridge·the·sewer easement.

After Site review and ·considerat;ori of.yovr request. Staff-hpscome to 1he'f011owlng conclusions:
~

The site fs:,currentty. devel()J:Sed with a single--famly residence that spanS on ext'~ ~r

easement.

·

current _ctfy

•

Construeflon of perinOnent~ftiteS t;Yt/fK aCHy sewer ~t is·agalnst·

•

~~
.
The proposed removal·of the existing teSidence ond-constructJon of a residence -wrth a
bridge spooning fhe seweH~osemerit Will tmpro;e the existing condiflon~.

Doe to 1he current slte-con"ditions,·s taft reCommends that ~ curr~ prottiJion of c:onstructfon
aver a City sewer~ be remov8d.1fthe fQJowJpg conditions ae mer.

• · The exisTing -$8Werrtne must be removed and. replaced With a sleeyecf sewerUt;e·th¢
extends at least s· autpde ihe footprint of the proposed house. The sleeved sysfe~""q wlr
oUow the sewer nne to bt: removed alid replaced 1fnoeessar)rWitf1out ~

attecting·trae prOpcis~- residence.
•

•

.

If you

All1oofltl95 91 1he P.~-resideneo that ore adjacent to and parallel with the sewer
611Et m~ be ~E1d. tQ. extend i;)efow .t he depth .-of-:fhe eldstitig.sewer line.
The •bridge.. muSt.:be hfgh enough to pr6vide t:l8c:irotlce fOr a·stemdotd ·~ t;;aC:k,hoe :Or
similot piece of-conshvcflori equipment to access~~~ Qf the propeiiY.

hove any questions regardng fhis matter.. p~ cal me at f!JJ5-779-l201.
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Attachment 3
Stornetta appeal
CITY OF PISMO BEACH

City of Pismo Beach
Attention: City Clerk

CfTY ClERK'S OFFICf

JUL

21201~

760 Mattie Road
Pismo Beach, CA 93449

RECEIVED

805-773-4657 Fax: 805-773-7006

APPEAL OF A PLANNING COMMISSION DECISION
An appeal of the City of Pismo Beach Planning Commission decision may be filed by paying a fee set by the
Pismo Beach City Council. Appeals must be flied in the Office of the City Clerk within 10 working days of t~e
Planning Commission decision. Coastal Development permit appeals can be made at no charge. Appeals of
all permits for projects within the Coastal Appeal Zone can be made at no charge. See Section 17.124.13Q180 for Coastal Permit Appeal information.

Person Filing Appeal:

AftudJ. . i_

Print Name

!nna.y Yf-o.e~~ "fl4

;3p e lea

3 'i 1

Ave-.Js.H

Address- /114-, {,,...,9

'

5Z,£11~4Phone /!1- !iOS~ '-1'10- ~65~
·
H _ Bos-_ L.f81-I/OJ'

~~o~~G~,S~
fg-ctJ 93l[J o
/State ip Code
'

Ci

388

lAiwdcMad

//leAL oJo-3')[-ot:L

Project Address/Parcel Numtler

fJr¥:? /,e,A ioiw o £

t(4Jte

ProJect Name

1 /4/h £;Lo

*What permits are being appealed:

C,A siAl

Aevelo,Bmeyt ~,---f

*List all applicable case numbers(s): - - - - - - - - - - - - - - - - - -

Date Appeal Filed:

Date Heard at Planning Commission:

1- J.;y UL(
r

'

Cause for Appeal: (Please be specific; attach addit1onal sheets if necessary, reference any inconsistency
w~h specific c(
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oate:

ATTEST:

_;---j(~~;;.,..;;o~h
. .tt~-------.
20_
I

iJ~ Mt./~tl. (!~
City Clerk

Received

By:-------------

Fee Paid:$_ _ _ _ __

Date: _ _ _ __

Date: _ _ _ _ _ _.20_

Receipt Number: - - - - -

July 1, 2013 fee schedule: $788 outside the Coastal Zone and No Fee for Appeals Within the Coastal Appeal
Zone.
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Attachment to Notice of Appeal
Re; 388 Windward

On July 8, 2014, I appeared and spoke at the Pismo Beach City Planning Commission hearing
with regard to the proposed project at 388 Windward. I objected to the project at 388 Windward
on several grounds.
Objection 1: When we purchased the residence at 349 Boeker, which is immediately behind 388
Windward, we were led to believe by your planning department that there were severe
restrictions regarding the size, scope and height potential that the residents could build at 388
Windward. The major restriction relates to the sewer easement which runs directly through 388
Windward and passes along the property line of our residence. We were led to believe that a two
story structure could not be built over the sewer easement. At the planning commission hearing
on July 8, 2014, that belief was confirmed when representatives of the Planning Department and
Engineer's Office stated that it is against city policy to allow building over a sewer easement
There does not appear to be any legitimate reason why the city would waive this policy for this

one project, particularly when the city is aware that the owners of the houses immediately behind
388 Windward were told this would not happen. I do not know whether the fact that this project
was designed by one of the members of the planning commission has anything to do with this
commission approving this project. At the subject hearing I specifically stated that this matter
didn't feel right and most certainly didn't smell right based on what I was hearing. My instincts
and judgment have only heightened after acquiring more facts since the hearing.
Objection 2: I think the city council should consider, in rejecting this project, that there does not
appear to be adequate efforts taken to ensure the creation of a pedestrian walkway between
Boeker and Windward likf: the one which was created at the end of Boeker and connects to
Placentia Street. Having lived in the area since 1963 I have seen what forward thinking officials
have done to make a positive difference such as the acquisition of the Dinosaur Caves Park
property and requiring a pedestrian easement between Boeker and Placentia Street.
Objection 3: I believe the city council should consider in rejecting this proposal is the fact that
this house is significantly larger than any home in the area. Most of the homes in the
neighborhood are in the 1,300 to 2,000 sq. ft. range. The proposed house is almost twice that
size nearly 3,700 sq. ft. Frankly, this house does not fit in our neighborhood. I think you would
agree if you were to stand at the end of Seaview Avenue by the gazebo and look west over to
Windward your reaction would be "Wow what's with that big, huge house over there!"

prz:_

For all of the above outlined reasons, we respectfully and strongly request that the city council
rej / c~this
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July 20, 2014

To Whom It May Concern:
Re: Appeal of decision regarding 388 Windward
Attached Is our appeal to the City Council of a Planning Commission decis1on regarding 388 Windward
which was heard on July 8, 2014.
While discussing the issue with my neighbor Wayne Maire he shared that the City Council meets on the
1

1 t and 3rd Tuesday of each month. Additionally he mentioned that the subject appeal could potentially
be heard by the City Council in September when I have prior commitments in Florida.
I am hoping and asking that the appeal could be put on the City CouncWs agenda in October which
would be October 7th or the 215t.
Thanks for your consideration of this important request. It would be appreciated.

?- l.u

1'1

Date
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Attachment 4

Pomerantz Appeal

C\TV OF PlSMO B~ct-~

...

CITY CLERK'S OFFICE

City of Pismo 8eadt
Attention: t!ily a.k

JUL 212014

760 Mattia Road
'ismo Beoch, CA 93449
80!5-m-4657 Fax: 805-773-7006

RECEIVED

An appeal ofth11 C1ty of Ptsmo Beach Plannl"l Commfsslon dedsJon may be flied by payina a fee set bVthe
Pismo Beach Cft v Coundl. Appeals must be/11ft In the 0//b tfrhtt City Cleft wtthln 1.0 wortlng days cftiM
Planning Comm tss1on dttt:lsltJn. Coastal Development permit apPDfs can be made at no charp. Appeals of
all perm1ts for~ roJeds within the Cautal Appeal zone can be made at no chatlfL See Section 17.124.130180 for Coasta1 PI!I'Mit Appeal Won nation.

Person FDing AppeeJ:

Prlnt4~:1-f .}1-t..,h J!BrJ ~a~~,
_G, S1£

N . /) o { b f'f}

lj.,.p .

Phone

Address

frots 1·1 o, (A ,

r

fS""Zf - 2.8/· QfZ 7

t[' 37 II

,
•ust all appll:able case numbets(s): - - - - - - - - - - - - - - Date Helrd tt Planning CommiiiSion:
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ATrEST:

City Clerk

R~sr-----------------------

o-.: _________.a___

Dale: _ _ _ __

Fee Paid: • - - - - July 1,

Zone.

Receipt Number:----

13ft • $Chedute: $788 outtide the Coastal Zone and No Fee for~ WMin the Coaatal Appeal
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Attachment 5
Warner appeal
Attachment Re: Notice of Appe~l of a Planning Commission Decision
388 Windward Ave., Pismo Beach, Ca.
Ernie and Pam Rozo, Applicants
BEACH

CI1J~~~~IS~10
u::AK S OFFICE

City of Pismo Beach
Attention: City Clerk-Eiaina Cano
760 Mattie Road
Pismo Beach Ca. 93449

1UL 22 2J14

RECEIVED

To Whom It May Concern:
I own two properties behind and just west of proposed 388 Windward project located at 345 and
340 Boeker and we will be directly affected by the development of this pro,rty.Speclfically our
property located at 345 Boeker Pismo Beach Ca.
The basis for Cause for Appeal is three fold as noted below in items 1 through 3.
1) In February 2005 prior to purchasing our home located at 345 Boeker my wife and I both had a
concern with 388 Windward if there would ever be a possibility that it could be developed
and changed from a single story to a two story as it would dramatically affect our view of the
ocean and future property value. Prior to considering the purchase of 345 Boeker property we did
our due diligence and spoke in detail with the City of Pismo Beach Planning Department and we
were to/~ that there was a sewer easement under or near 388 Windward andithat it would be very
difficult and expensive to mitigate this sewer easement and we were assured that even if the sewer
easement was mitigated there could ontv be a two story above the garage area and the remaining
would be required to be a single story. Without that a$surance from the Planning Department We

would have never purchased 345 Boeker.
2) Based on the size of this project being almost 3700 sq. ft. it does not seem compatible with
surrounding homes which are approximately 13()().2300 sq. ft. and I believe the current single
story residence at 388 Windward is approximately 1500 sq. h
3) This project is a clear violation of the longstanding City of Pismo Beach building standards
regarding construction of permanent structures over a city sewer line and easement is against
current city policy.
Thank you for your consideration,

ft./a/(11..--Robert Warner

Contact numbers: Cel/..559·970.5317 or Office: 559..298-6000
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City of Pismo Beach
Attention: City Clerk
760 Mattie Road
Pismo Beach. CA 93449
805-773-4657 Fax: 805-773-7006

APPEAL OF A PLANNING COMMISSION DECISION
An appeal of the City of Pismo Beach Planning Commission decision

may be filed by paying a fee set by the

Pismo Beach City Council. Appeals must be filed in the Office of the City Clerk within 10 working days of the
Planning Commission decision. Coastal Development permit appeals can be made at no charge. Appeals of
all permits for projects within the Coastal Appeal Zone can be made at no charge. See Section 17.124.13D180 for Coastal Permit Appeal information.

Person Filing Appeal:

/lb!lf&T w IA/A-Mf.?(

Jf1 ., 9 }D"' S J I J
[ff- J,..f/f ... 6~o
{f'J...

J...19 - ] J)7

~

P.l-/1«
/~lh#'1

M-"f.

City/State/Zip Code

Jft

W;tl.llwAttt~ Avl fJivhiJ

Project Address/Parcel Number

#tiJG

b(4

Project Name

eJtz /29?9 -

,N:::

ot&tt CA.
·

&2-~

*"•

IV¥ - t:'PI>D lo

*What permits are being appealed:

lilY

h-'f-Q000/0 ~

*List all applicable case numbers(s): - - - - - - - - - - - - - - - - - - Date Heard at Planning Commission:

J,li/JAJIY

Date Appeal Filed: ~h-.2./tY

Cause for Appeal: (Please be specific; attach additional sheets if necessary, reference any inconsistency
with speciftc city statutes· the General Plan/Local Coastal PI n and Zoning Ordinance is available for review):

""'-
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Signature

Date: ___,.:Ti;__il£,...;..jy~
· .-...:;:J.a;....;;;;;;;.;,~t- - - - - 20~

ATTEST:

City Clerk

Received

By:-------------

Fee Paid:$._ _ _ _ __

Date: _ _ _ __

Date: _ _ _ _ ___..20_

Receipt Number:-----

July 1, 2013 fee schedule: $788 outside the Coastal Zone and No Fee for Appeals Within the Coastal Appeal
Zone.
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Attachment 6
July 8, 2014 Planning Commission Minutes Excerpt
5.

Public Hearing Agenda:

5.A. 388 Windward; Ernie & Pam Rozo, Applicants: Project No. 14-000080
A Coastal Development Permit for demolition of an existing residence and construction
of a new 3,693 sq. ft. residence (including garage). The project is located in the R-1
(Single-Family) zone of the Shell Beach Planning Area. APN: 010-371-012. The
project is appealable to the California Coastal Commission.
Commissioner Mclaughlin recused himself from this item.
Senior Planner Graham gave the staff report and answered questions from the Planning
Commission.
Vice Chairman Hamrick opened the public hearing.
Speakers in support of the project: Pam Rozo, applicant
Speakers against the project: David Stornetta
Vice Chairman Hamrick closed the public hearing.
Associate Engineer Eldridge answered questions from the Planning Commission.
I
I
Commissioner Woodhouse moved to adopt the resolution approving Project No. P14000080 as conditioned. Commissioner Jewell seconded the motion. The motion was
approved by roll call vote. The motion passed 4-0. Voting Yes: Vice Chairman
Hamrick, Commissioner Jewell, Commissioner Overland, Commissioner Woodhouse;
Voting No: None; Recused: Commissioner Mclaughlin
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Attachment 7
PLANNING COMMISSION AGENDA REPORT

PISMO BEACH PLANNING COMMISSION REPORT

SUBJECT/TITLE: 388 Windward, Ernie & Pam Rozo, Applicant's; Project P14000080
A Coastal Development Permit for demolition of an existing residence and construction
of a new 3,693 square foot residence (including garage). The project is located in the R1 (single Family) zone of the Shell Beach Planning Area. APN: 010-371-012. The
project is appealable to the California Coastal Commission.
RECOMMENDATION: Adopt the attached resolution approving the Coastal
Development Permit subject to the attached conditions.
EXECUTIVE SUMMARY: The proposal includes demolition of an existing residence
and construction of a new 3 693 uare foot residence.

;a a Windward Aver
The project complies with all applicable General Plan/Local Coastal Program policies
and all1983 Zoning Code requirements.

Prepared by: Scot Graham, Senior Planner
Meeting Date: July 8,
2014
Reviewed by: Carolyn Johnson, Planning Manager
Approved by: Jon Biggs, Community Development Director
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Exhibits
1.
GP/LCP, Overlay & Development Standards
2.
Resolution
3.
Plans

(

Exhibit 1
GP/LCP, Overlay Zoning Issues, Development Standards Chart
Project No. P14-000080, Address: 388 Windward
APNS: 010-371-012, Planning Area: Shell Beach
General Plan and Zoning Code Consistency Issues Charts
A. GENERAL PLAN/LOCAL COASTAL PLAN POLICIES
Number

General Plan Policy

Related
Condition

Issue

LU-H-4

Scale of structure
a.
New development should be designed to reflect
the small scale image of Shell Beach rather than
large monolithic buildings. Buildings should be
designed with vertical, horizontal and roof
articulation of building faces. Where two story
buildings are proposed the second story should
normally be stepped back.
Orientation of doors windows and
b.
balconies to street
Generally the street frontage should consist of
residential units with windows, doors, balconies
and porches facing and in reasonably close
proximity to the street, both in terms of height (ie
units at street level, rather than raised) and in
distance from the street (minimum setback). This
type of orientation reinforces the traditional beach
and street active environment and also increases
street safety with "eyes" on the street.
Minimum bluff setback is 25' and all bluff top
projects are required to be accompanied by a
geologic bluff study.
Lateral Access at Boeker Street:
The City should pursue opportunities to create
lateral pedestrian pathways connecting Booker
Street to Placentia Avenue or Ocean Boulevard to
the north and to Windward Avenue or Ocean
Boulevard to the south. This requirement shall be
implemented as part of project approval, private
gifts or dedications or possibility through public
acquisition. (See Parks and Recreation Element,
Policy PR-5, Path System.)

None.

None. Project is a
two story home.
Design includes
windows, balconies
and a door facing
the street. Project
also includes
variation in roof
height.

1

LU-H-5

LU-H-8
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I

None

None. Project is
not a bluff top lot.

None

None. The
property does not
align with the
recently acquired
pedestrian
easement at 367
Boeker. The lateral
access would more
likely be acquired/
achieved when the
adjacent property
at 398 Windward
redevelops.
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D-2

b. Entrances
To residential buildings, to individual dwelling units
within the building and to commercial structures
should be readily identifiable from the street,
parking area, or semipublic areas and designed to
be of a pedestrian scale.

None. Door faces
street and is readily
identifiable.

None

B. OVERLAY ZONES
Number

Overlay Zone

Related
Conditions

Issue

17.072

Coastal Appeal (CA)
Project approvals in this zone
can be appealed to the Coastal
Commission in limited
circumstances. All projects within
the zone require review by the
Planning_ Commission.
Archaeology and Historic Sites
(A)
Requires archaeological surface
survey for all sites in this zone;
additional study or mitigation may
be required depending on results
of survey

None

Project is being reviewed by
Planning Commission and
any decision rendered is·
subject to appeal.

Planning A-2

None. Both a Historical
analysis and Cultural
Resources Assessment
were performed by Rebecca
Anastasio in November
2013. The Historical
Assessment finds the
residence lacking historical
significance.

17.063

I

17.069

Architectural Review (AR)
Architectural review is required of
certain types of projects and of all
projects in zones other than R-1
and R-2.

None

The Cultural Resources
Assessment recommends
monitoring of all demolition
activities, utility trenching
and foundation excavation
due to the proximity of the
project to a known
archaeological site.
None. Planning Commission
conducts architectural
review.

C. Single-Family Dwelling Design Standards consistency (Resolution 06-0048) 1
Title/Criteria
Complies?
Yes. The front elevation exterior
A. Second floor massing
wall is broken by a covered
To avoid "boxy" structures that have unrelieved exterior wall
balcony and a roof overhang
plans extending in height for two or more stories, and to
extending
from the first story. The
promote vertical articulation of wall planes, the second floor
1

note: the figures related to these guidelines can be found in the Resolution 06-0048.
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living area shall be set back from the ground floor building
footprint on the street sides of the house as much as
determined by the review authority to be feasible.
B. Neighborhood character.
In order to attain compatibility with the existing scale and
character of the surrounding neighborhood, the development of
new single-family dwellings and the alteration of existing
dwellings shall include design features or elements that are
similar or complementary to nearby homes, including building
form and mass, exterior materials, roof form and style, and
window shape and style.
C. Design features.
1. Garages. Required parking for single-family dwellings shall
be enclosed within a garage; carports shall be prohibited. Rollup or similar types of garage doors shall be required to
maximize parking area on the driveway apron and to avoid the
obstruction of sidewalks by parked vehicles.
2. Fayade articulation. Long expanses of uninterrupted
exterior wall plans should be avoided. Exterior wall planes
should be relieved by: the provision of off-sets in wall plans;
placement of windows; incorporation of porches, balconies,
trellises, or decks; incorporation of trim, ornamentation or
architectural detailing appropriate to the building style; use of
varied textures and colors; and the use of other design accents
to soften the architecture.
3. Roof articulation. Long expanses of uninterrupted roof
plans should be avoided. Roof heights, plans, and lines should
be !varied. Traditiona~ roof forms, especially gable and hip
I
designs, should be used unless infeasible. Roof features
including dormers and clerestories are encouraged. If flat or
low-slope roof forms are proposed, special care should be
taken to ensure compatibility with, and minimize shading of,
adjacent structures.

second floor also steps back along
a portion of the upper floor.
Yes. The proposed single-family
home makes use of similar colors
and materials as those found in
surrounding homes. Materials
include a stucco exterior finish, tile
roof, with stone veneer accents.

Yes. A two-car garage is
proposed. The garage is located
at the rear of the home providing
ample onsite parking.

Yes. The design incorporates
elements that include off sets in
the wall planes, inclusion of
windows, eves and deck features
to help break up the building
elevations.

Yes. The roof is broken up
through the use of various pitches
on the second floor, including a
significant step down of the garage
area from the main roof.

D. DEVELOPMENT STANDARDS CONSISTENCY CHART:
388 Windward, R-1 Zone, Shell Beach Planning Area
Item
Lot area
Max bldg
height

Max lot
coverage
Max
Building

Permitted/
Required
5,000 sq. ft. min.
25' above natural grade at
center of building footprint.
56.50' + 25 =81.5' max
elevation
55o/o
Allowed: 2,879 sq. ft. max
86% of the first 2700 sq. ft. of
lot area, 60o/o of the
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Code
Section
17.102.060
17.102.010

Proposed

Complies?

5,236 sq. ft.
24'-7"
Or 81.0' elevation

Yes
Yes

17.102.080

2, 770 sq. ft. (53o/o)

Yes

17.105.135

3,693 sq. ft.

Yes
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Area Ratio
Planting
Area
2"d/1 st floor
ratio
Minimum
front yard
setback

Front
Setback
Encroachm
ent
Minimum
side yard
setback
Garage
Setback
Minimum
parking
spaces
Minimum
Rear
Setback
Minimum
parking
space size

remainder= 3,843 sq. ft. max.
20% of lot size
1,047 sq. ft. minimum,
2nd floor not to exceed 80%
of 1st floor. 1st= 2,052 sq.ft.
x .80 = 1,641.6 sf max
20o/o of lot depth or the avg. of
the front setbacks of the
nearest improved lots on
either side of the subject lot,
no less than 10', no more
than 20' required. Using the
avg. setback for the lots on
either side= 4.57' (398
Windward) + 19.58' (376
Windward)= 24.33/2 =
12.165'
Cantilevered balconies can
extend into the required front
yard setback up to 20o/o into
the required setback. 12.25'
X .20 = 2.45' - 12.25' = 9.8'
10% lot width; min. 4'; max. 5
req'd., in this case: 5'
20'

Yes

17.102.020

12.25'

Yes

17.102.150

9'-9"

Yes

17.102.030.1

R=5'
L = 5' -5"

Yes

GP LU-D-2

Yes

17.102.080

Yes

2 spaces within a garage for
lot

17.108.020,
17.108.030 b

46' side loading at
rear of residence
2 spaces within a
garage.

10% of lot depth or 6' - 11.4"

17.102.040

6' -11"

Yes

10' X 20'

17.108.030

2 spaces
measuring 24' x
22'

Yes

I
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1,447 sq. ft.
(27.6o/o)
1,641 sq. ft. or
79.9%

17.102.095

I

Yes
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Attachment 8
Planning Commission Resolution

RESOLUTION NO: PC-R-2014..023
A Resolution of the Planning Commission of the City of Pismo Beach
Approving Project No. 14..000080 For
Construction of a New 3,693 Square Foot Single-Family Residence
at 388 Windward; APN: 010-371..012
WHEREAS, Ernie & Pam Ro:Zo C'Applicant's") have submitted an applicatic>n to th& C.ity of
Pismo Beach for a Coastal Development and ArChitectural RevieW Permitfot the demolition of
an existing residence and construction of a new two story ~,693 square foot ~single-family
residence; and
WHEREAS, the Planning Commission h~ld a d~.Jiy•noticed pyblic ~earings on July 8, 2014, at
which all interested persons were given the opportunity to be heatd; and
WHEREAS, the Planning Commission determ'ines that under the provisions ·.o f the California
Environmental Qua!ity Act (CEQA), the construction of a new $1ngle-family residence is
·
exempted per section 15303 of the guidelines.
NOW, THEREFORE, BE IT RESOLVED by .th& Planning Commission of the City of Pismo
Beach, Caljfornia as follows:
A.

FINDINGS REQUIRED BY THE CALIFORNIA ENVIRONMENTAL QUALITY ACT
(CEQA)

1.
The project consists of the demolition of an existing residence and constructicm of a new
3,693 square fQot single.,;farrtily residence .
1
2.
There are no site constraints or other factors that would create 'the potential for
significant environmental Impacts as a result of the construction of a new singJe;.famlly
residence.
3.
The demolition of the existing residence and subsequent construction of a new 3,693
square foot single-family residence is exempt from CEQA in accordance with section 15303 of
the CEQA Guidelines, exempting construction of on single family residence within a single
family zone where all infrastructures is present.

B.
FINDINGS FOR APPROVAL OF THE COASTAL DEVELOPMENT PERMIT AND
ARCHITECTURAL REVIEW PERMIT:

1.
The project improvements comply with the public access and public recreation policies
of Chapter 3 (commencing with Section 30220) ofthe California Coastal Act of 1976.
2.
The construction of a new 3,693 square foot single-family residence is appropriate in
size so as to be compatible with the adjacent stn.Jctures.
The architectural and general appearance of the new single-family residence is in
3.
keeping with the character of the neighborhood.
·
Resolution No. PC-R-2014-023
Page 11 of 11

CCA-2015-04-21
Page 118

Exhibit 6 - City's Final Local CDP Action Notice
Agenda 6.A (Rozo SFD)
A-3-PSB-15-0030
Page 72 of 110
Page 50

4.
The proposed new residence is compatible with the visual quality and character of the
surrounding area and is compatible with the immediate neighborhood.

5.
The construction of a new 3,693 square foot single-family residence is consistent with
the Ge11eral Plao, Local COastal Plan and General Plan Land Use Plan category of SingleFamily Low Density Residential.
·

6.
The ~nstruction C"Jf a new 3,693 square ·foot single-family residence is compatible with
the nearby existing uses and will not be detrimental to the health, safety, morals, comfort and
general welfare of persons residing ot working in the surrounding ·area of the proposed project.
The construction of a new 3,693 square foot single-family residence will not be
detrimental to the orderly development of improvements in the surrounding area, and will not
be detrimental to the orderly and harmonious development of the City.

7.

8.
The construction of a new 3.693 square foot single.;family residence will
desirability of investment or occupation in the neighborhood.

not impair the

Tt"le Planning Commission does hereby approve the Coastal Development Permit
subject to the Conditions attached as Exhibit A.
lJPON MOTION of Commissioner Woodhouse seconded by Cofllm~i.o~r Jewell the
foregoing ReSC)Iution is hereby approved and adopted the ifh of Juiy, 2014·, by the following roll
eall vote. to Wit:
.
AYES:
NOES:
ABSTAIN:
ABSENT:

COMMISSIONERS: Hamrick, Jewell, Overland, Woodhouse.
COMMISSIONERS: None.
COMMIS$10NER~: Mclaughlin
COMMISSIONERS: None

ATTEST:

Commission

ReSolution No. PC-R~2014..Q23
Page 12 of 11
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EXHIBIT A
PERMIT NO. P14-000080, COP I ARP
PLANNING COMMISSION MEETING OF .July 8, 2014
388 Windward, APN: 010-371-012
The conditions Imposed on this project shall affect the title and possession of the real property
that is the subject of this permit and shall run with the real property or any portion thereof. All
the terms, covenants, conditions, and restrictions herein imposed and made available to the
applicant shan be binding upon and inure to the benefit of the owner (applicant. develppet), .his
or her heirs, administrators, executors, successors anci assigns. Upon any sale, ciivision or
lease of real property, all the conditions ofthis permit shall apply separately to each portion of
the real property and the owner (applicant, developer) and/or possessorof any such portion
shall succeed to and be bound by the obligations imposed on owner (applicant, developer,) ·by
this permit.
·

AUTHORIZATION: Subject to the conditions stated below, approval of Permit P14-000080
grants planning permits for the demolition of an existing residence and construction of a new
3,693 square foot residence, as shown on the approved plans with City of Pismo Beach stamp
of July 08, 2014. Approval is granted only for the construction and use as herein stated; any
proposed changes shall reqlltre approval of amendments to the$e perrnits by the City of Pismo
Beach.
Standard conditions, policies and selected code requirements applicable tC> new single-family
residences, as adopted l:>y the Planning Comm.iSsion are by this ref~rence included as
conditions this permit. Such standard conditic>ns will be att(iched ·t() this pen:nit when signed
by the applicant Special project conditions are listed on Exhibit A of this permit. The applicant
agrees to comply with all City standard conditions and conditions specific to the project.

of

EFFECTIVE DATE: This pennit shall be(fome effective upon the passage of 20 days
following the receipt of notice of this action by the California Coastal Commission, proVided
that an appeal has not been filed to the City Council within 10 working days or that an appeal
has not been filed to the Coastal CommisSion within the above 20 days. The filing ofan appeal
shall stay the effective date until an actk,>n is taken on the appeaL
EXPIRATION DATE:. The applicant is granted tWo years for inauguration (i.e. building permits
issued and construction begun) of this permit. The permits will expire on July 8.• 2016 unless
inaugurated prior to that date. Time extensions are permitted pursuant to Zoning Code
Section 17.121.160 (2).
ACCEPTANCE OF PERMIT AND CONDITIONS:. The property owner and the applicant (if
different) shall sign these Conditions within ten (1 0) working days of receipt; the permit is not
valid until signed by the property owner and applicant.
COMPLIANCE AGREEMENT: I have read and understood, and I will comply with all
applicable requirements of any law or agency of the State, City of Pismo Beach and any ott)er
governmental entity at the time of construction. The. duty of inquiry as to such requirements
shall be my responsibility. I agree to defend, indemnify, and hold harmless the City, its agents,
officers, and employees, froni any claim, action, or proceeding against the City as a result of
Resolution No. PC-R-2014-023
Page 13 of11
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the action or inaction by the CJtyf or frpm any .claim to attack, set aside, Void, or annul thi ·
approval by the City qf1he projept; or my failure t() ~mply with conditions of approval. Thi
agreement ~hall .be binding on all succe$$0rs and assigns.
I HAVE READ AND UNDERSTOOD, AND I WILL COMPLY WITH ALL ATTACHED STATE
CONDITIONS OF THIS PERMIT

Approved by the Plannin~ .CommissiQn on ~I.IIY 6. 2014.
.Applicant

Dc:tte

Resolution No. PC-R-2014-023
Page 1 4 of 11
·
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CONDITIONS, POLICIES AND SELECTED CODE REQUIREMENTS FOR
PROJECT No. P14-000080
388 Windward, APN: 010-371..012

Conditions as indicated below have been deemed to be ofa substantive nature on the basis of
the Planning Commission's decision. These conditions cannot be altered without Planning
Commission approval.
A.

PRIOR TO ISSUANCE OF A BUILDING PERMIT:

BUILDING DIVISION:

1.

Building permit .plaps shall be submitted by .~. California (i~n~ed archit~ct, or eogineE!r
when required by the Business & Professions Code, except when otherwise approved
by the Chief Building Official.

2.

The owner sh~ll designate on the puilding permit appliccttion a registered de~!gn
professional Who shall act as the Registered Design Professional ·in Responsible
The Registered Design .PrcJfessional in Responsible Charge . shaU be
Charge.
responsible for reviewing and eoordinating submittal documents prepared by others
including phased and staggered submittal itemp, for compatibility With de$ign Qf the
building.

3.

The owner shall comply With the City's Structural Observation Program. The owner shall
employ the engineer or architect re$ponsible for the structural design~ or another
engineer or architect designated by the engineer of record or architect responsible fpr
the structural design, to perform structl.Jra.l observation ~s defin~d In s .ection 220.
Observed deficiencies shall be reported in writing to the ·owner's representatiVe, special
inspector, contractor and the building official. The structural observer shall submit to the
building official a written ~tatement that the site visits have been made and Jdentlfy any
reported deficiencies that, to the best of the strvctural observer1S knowledge, have not
been resolved.

4.

The owner shall comply with the City's Special Inspection Program. Special inspections
will be required by Section 1704 .of the California Building Code. All Special Inspectors
shall first be approved by the Building Official to .work in the jurisdiction . .All field reports
shall be provided to the City Building Inspector when requested at specified incrf3ments
in order for the construction to proceed. All final reports from Special Inspectors shall be
provided to the Building Official when they are complete and prior to final in$pection.

5.

Mitigation measures for n(ttural occurring asbestos require approval from San Luis
Obispo county Air Pollution Control District.

6.

Projects shall comply with current City and State water conservation regulations.

7.

Deferred submittals are not allowed, i.e. fire sprinkler plans and calculations, spiral
staircases, and truss calculations.

Resolution No. PC-R-2014-023
Page 15 of11
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a.

A soils investigation performed by a qualified professional shall be requir$d for thfs
project. All cut and fill .slopes shall be provided with subsurface drainage as necessary
forstability~ details shall be provided

9.

Site retainil'!g walls requ'ire a separate building permit Please provide a separate soils
report and engineering ca.lculations for the site walls at the time ofpermit application.

o.

1

fire sprinklers, shall be required by City Codes.

PLANNING DIVISION
COMPLIANCE WITH PLANNING COMMISSION .APPROVAL Prior to the i~ance of
a .building _petmit the ProjeCt Plaoo~r shall confirm tflat th~ <»nstructicm plot. pJao and
building elevations are in compliance with the Planning Commission's approval and
these conditions. Project shall comply with these standards:

1.

Item

Approved

Lot area

5;236 Sq. ft.

Maximum building height

24'- 7" 9J 81.0" elevation

Maximum building area ratio

3,693 sq. ft.

Planting area

1,447 sq. ft.

Lot Coverage

2,770 sq. ft~

Minimum fro11t yard
,_,~nimum

setba~k

sidf! yard setback

Minimum rear yard setback

6' .,.;.·· 11"

Minimum parking spaces

2 within garage

Minimum parking space size

2.

12,25' to house
9' - a" to edge Of cantilevered deck
R=5'
L·= S'-5"
I

2

I

at 24' x 22' .clear

ARCHAEOLOGICAL MONITORING. The applicant shall provide signe(j eopie$, t~ the
Planning Division, of the contracts for both an archaeological and Native Arneticah
monitor~

3.

LANDSCAPING. IRRIGATION. The applicant shall provide Landscaping and irrigation
plans encompa$Sing the entire site. The plans shall be submitted by the project
applicant to tile Gity fqr review and apprQval by the project planner~ Detailed
caleulations shall be provided onthe face of the plan indicath1g the provision of a
minimum of 20% landscape area with no greater than 10% provided as lawn.
The landscape plan shall be deSigned in a manner consistent with Chapter 15.48 of the
Municipal and include the following prQvisions:
a.

Use oflow-water-usingirrigatidn systems. Drip irrigation shaD be used where feasible.

Resolution No. PC-R-2014-023
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b.
c.
·d.
e.

Landscape Design Plan (including plant list)
Irrigation Design Plan
$epa rate calculatlpn for landscaping .and hardscape shah be provided.
Landscape plans shall not include any trees exceeding s mature height exeeeding the
roof/ine of the residence. All trees shall be maintained af a height not to exceed the
height of the residence.

ENGINEERING

·of

1.

Engineering standard conditions (notes): Shall be placed on the plans at time
submittal. A copy may be obtained through the Engineering Department.

2.

Project irnprpvements shall be designed and constru~ted ifl aCCQrdan~ with City
standards and specificatiohs and in accOrdance with all applicable City Ordinan~s.
The decision of .the. City Engineer shall be final regarding the specific ·standards ·that
shall apply.

3.

Appropriate City standards shall be referred to on the plans ;and shall be included on a
detail sheet within the plan set.

4.

The applicant will be responsible for obtaining an encroachment permit for all
with1n a public right of~y (City).

5.

The City Engineering Division shall approve any landscaping or Jrrigation Within a public
right of way or otherwise to be maintained by the City.

6.

The applicant st,all provide a currenttitle report to the Engineering Division.

7.

Driveways and driveway approaches shall be located and constructed per City of Pismo
Beach standard~. Profiles shaH be provided for all interior driveways.
1

8.

Jf the existing City street adjacent t9 the frontage of the project is ina4equate ·fQr th~
traffic generated by the project, or will .be sever~ly damaged by construction, the
applicant .shall excavate the entire section and replace it with a standard haif - width
street.

9.

A lot Merger shall be applied for and completed prior to issuanee of a .building permit.

work

Grading and Drainage Plans
10.

The following conditions ~hall be met during construction:
a. Owner and/or owner's contractor are to take precaution against damaging road
surfaces. Note: The existing street sect.ions adjacent the property may be substandard
and may be s~bject to damage by heavy loading/equipment during construction. The
owner is responsible for protection against and/or repair of, at owner's expense, any/all
damage incurred during and/or due to eonstruction.

Resolution No. PC-R-2014-023
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a. Encroachment Permits are required prior to any/all work in the public right of way. City
streets are to remain open to thr,o!Jgh traffic iilt all times. A traffic CQntro'l plan shall be
submittec:f t9 the Engineering Division for approval pri,or to detours or rerouting Of traffic.
Excavation Within the streets shall be covered or backfilled and paved prior.to the end of
work each day. No temporary or long term parking, storage, or disposal of construction
equipment or materials within the right-:Pf-way shall occur without ·prior issuance of an
.encroachment permit
·
b. Erosion and Drainage control features are to be available to be placed in the event of
rain or other erosive action to prevent any sediment or refuse from ·leaving the site.
Erosion contro·l devices shall be in$talled and in place following daily construction
activities. The ;~pplicant shaU notify th,e Engineering Division
any clumges in
construction ·wh.ich 'Will require additional ~rosidh control )neasu'res.
..

of

11. A :Preliminary Soils and/or Geology Report providing technical specifications ·for grading
of the site shall be prepared by a Geotechnical Engineer.
·
12.
All. grading and drain~ge improvements shall be designed . and .constructed in
aocordahce with the City Grading Ordinance and subject to approval by the City Engineer.

13.

Tt1e proj~ct shall conform to the City's Stann Water Discharge Ordinance.

In order fOr the proposed development to maintain conformance with the City's Regional
:14.
Stormwater Permit.! implementation of Low Impact Development '(LID) source ccmtrol, :site
design, and stormwater treatment onsite or at a je»lnt stormwater treatment facility shall be
r~quired.. 1he storrnwat~r clesigr1 shall l:le submitted for r~view and approval by the Ctty
Engineer and shall provide initlgatio·n for post development .runoff versus Pre-development
runoff..

115.
16;

Calculations and/or a drainage r~port must be submitted wlthlthe plans.
Th~ applicant shall $Ubrrtit a composite utility plan.

17.

LandScape and irrigation plans for the public right-of-way shall be incoiJ)Orated into the
by the Streets DiviSion Supervisor and the
Community Development Department

improv~ment plans and $hall require approval

18.
No Building Permits will be issued without prior approval of the Engineering Division and
an iipproved erosion and sediment control plan and ;construction schedule. Erosion control
measures shall .be in place ,and approved by the Engineering Division prior to the $tart of
construction.
f9.
An Erosion and. Drainage Control Plan shall be submitted in accordance With the City
Grading Ordinance. The plan .shall reflect "Best Management Practices" as proposed in the
California Regicm~l Water 0'-lality Contro.l Board Erosion and Sediment Control Field Manual,
and shall include both temporary measures (to be use<:t during construction, and ~ntil
permanent measures are completed/established) and permanent measures. Plan shall

Resolution No.
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include both source control and perimeter containment measures. All Drainage and Erosion
Control Mea$Ures shall be designed and/or sized by a qualified profesSionaL

Utilities
20.

The applicant shall install all utilities.

21 .

All utilities shall be extended to the boundaries of the project

22.

Sewer System Requirements

Construction of perm~nent structur~s over a City sewer line and ~asement is against qurrerit
City pqlicy. ~pe¢ifically , to allow the demolition of an existing ~orne thcd has been .built oyer
the existing City :SE!wer main and easement and constructicm of a ·new home over the seWer
main and easement This is not a preferable or even generally acceptable conditicm.
However, due to the current site situation and per the request of the applicant, staff will allow
~uch con'struction for your prQposed project if the following conditions are met
A.
The existing cast iron sewer pipe shall be removed and replaeed with PVC pipe that
extends a minimum of 10' beyond the footprint Of .the proposed house. The pipe $hall be
packfilled with 2-sack .CQncrete slurry.
B.
AU footings of the prop()sed residence .that are. adjacent to and parallel with the :sewer
line must be designed to remain outside the existing 10' wide sewer easement and to extend
below the depth of the existing sewer Jine using a concrete caisson and grade beam type
system or other method as designed and approved by the applicants (?eotechnical and
Structural Engineer. The design shall be submitted for review and approval l)y the ·City
Engineer.

C.
Prior tb final of ~he proposed residence the newly installed PVC sewer shall be video
im;pected to verify condition.
D. .. An Encroachment Agreement for building over the sewer line and easement must be
applied 'f or through the Engineering Division. The Agreement must be reached with City
Council, signed and recorded prior to issuance Qf Building Permit. Applicant shall understand
that receiving a Conditional Use Permit does n9t in any way guarantee that an agreement canj
or will., be rea9he(f with the City Council for the encroachment into the existing seWer
easement.
E.
As an alternate to the conditions described above, the proposed residence may be
designed to current G~ policy and commonly accepted engineering prinCipl.es and remain
completely outside of the existing 10' wide sewer easement.
23.
Water System Requirements
Applicant js required to show the existing location of the Water Main in the street and location
of the existing water lateral, if existing, on the plans. The size of the proposed lateral and
proposed water meter shall be shown on the plai'ls. If existing lateral is inadequate fot the

Resolution No. PC-R-2014-023
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proposed water meter, then applicant is respom~ible for all costs•..materials and labor for the
installation of a new water lateral. Show size and type of all waterUnes,

24.
All existing overhead wire ser'Vice utilities to the residence shall be relocated
underground.
Public Improvement Plans
Publi~ improvern~nt plans shaJJ be . pr~pared by .a registered Civil t;:ngin.~er ahd
approved by the Public Works Department, 'Engineering Division arid.include the folloWing:
A.
Existing Sewer Main replacement

25. .

26.
The applicant shall subm.it three sets pf pl,lt;)liq improve111ent plans
department on the City pf Pi$1Tlo Beach title block ~sa separate submittal.

to

the engineE!ring

27~

Upon approval .o f the improvement plans, the applicant shall provide a reproducible
mylar set and 3 sets of prints of the Improvements for inspection purposes.

28.

The applicant shall provide an engineer's estimate for all work on public improvement

pian.
Prior to any plan cneol<. the applicant shall enter into an Engine~ring Plan .Gheck and
Inspection Services Agreement with the City based on 5% of the engineers estimate for all
work on public improvement plan.
·

29.

Building plans wm not be approved by the Engineetin,g Department until Public
30.
Improvement Plans are approved; i.e a.pprove~ rnyl~n; signed by the City Engineer.
31.
Prior 1o the final inspeCtions and acceptance of the public Improvements the applicant
·shall provide to the City Engineer recOrd drawings, signed 'by the engineer of record:
1 set of ·~prQducible mylars
I
·
3 sets of print ofthe approved record drawings (as t»uilts)
32.
An electronic AutocAo drawing file registered to the City's benchmark system shall be
provided.
33.
The applicant shall pay ~ny ~rrent and ()utstanding fees for Engineering Plan CheQking
and Co.nstruction Inspection ~rvices.
B.

CONDITIONS TO BE MET DURING CONSTRUCTION:

BUILDING DIVISION:
SITE MAINTENANCE. During .construction, the site shall be maintained
infringe on neighboring property. such as debris and dust-.

1.

sa

as to not

2.
ARCHAEOLOGICAL MATERiALS. In the event t~nfore~en ar9haeological resources
are unearthed during any construction activities, all grt.tdlng and or excavation· ~t,all cease in
the immediate area and the find left untouched. The Building Official shall be notified so that
the extent and location of discovered materials may be recorded by a qualified archaeoiogist.
Resolution No. PC-R-2014-023
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Native American, or paleontolo,gist, whichever is appropriate. The qualified professional shall
evaluate the find and make reservations related to the preservation or disposition of art.ifacts;in
accordance with applicable laws and orc::Jinan~s. If diseovered archaeological res.9~~s ar~
found to include humatl remains, ~r in any other ca5e when human remains are discovered
during construction, the Building Official shall notify to county coroner. If human .remains are
found to be of ancient age and of archaeological and spiritual si~nificance ~ the Building Official
~hall ne>tify the Native American Heritage CQnm1ission. The devel()per shall be liable for costs
associated with the professional investigation.

3. . .

Certification of compliance with the soils report shall be submitted to the . Building
Division prior to foundation approvals. A final report certifying compliance with the soils report
or grading plans shall be submitted to the Building Division pri()r to final apprpvalt;;~

4.
A licensed surveyor or engineer shall Verify pad elevations, setbacks, prior to foundation
inspection, and roof elevations, prior to roof sheeting inspection,, when determ'ined necessary
by the Planning Department.

C.
CONDITIONS TO BE MET PRIOR TO FINAL INSPECTION AND ISSUANCE OF
CERTIFICATE OF OCCUPANCY:
BUILDING DIVISION:
1.
Prior to b!.Jilding division final approyal all reqljired inspections from the other vari()l.!~
divisions must have been completed and verified by a city inspector.. All requitfld final
inspection approvals must be obtained .from the vatious departments and docum~nted on the
permit car(:L
D.

CONDITIONS SUBJECT TO ONGOING COMPLIANCE:

1.
ROOF-MOUNTED EQUIPMENT. All roof-mounted air conditi'oning or heating
equipment, vents or ducts shall be screened from view in a manner apprQved by the Project
Planner.
2.
COMPLI"NCE WITH APPLICA~LE LAWS. AIJapplioable reqlliremehts o.f any Ia~ or
agency ()f the State~ City of Pismo Beach and any other governmental entity. at the time of
construction shall be met. The duty ·o f inquiry as to ·such requirements shall be upon the
applicant.

-END-
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Relevant LCP Policies
LCP Policy D-2a Building and Site Design Criteria. Small Scale. (in relevant part)
New development should be designed to reflect the small-scale image of the city rather
than create large monolithic buildings. Apartment, condominium and hotel buildings
should preferably be contained in several smaller massed buildings rather than one large
building. Building mass and building surfaces such as roofs and exterior walls shall be
highly articulated to maintain a rich visual texture and an intimate building scale.
Maximum height, setback, and site coverage standards to achieve the desired small-scale
character will be regulated by City ordinance.
LCP Policy LU-H-1Concept.
Shell Beach Road is bordered by a narrow commercial strip backed by a narrow band of
High Density Residential. Behind the High Density residential area to the Ocean, a
medium density land use accommodates single family homes in the area. The focus of this
area is a more traditional beach community with small single-family lots, street activity,
and views of the ocean to the west, and the foothills to the east. The emphasis is on
assuring that new and expanded homes are compatible with the scale, bulk and character
of existing neighborhood.
LCP Policy LU-H-2 Shoreline Qualities (in relevant part)
The unique shoreline qualities of Shell Beach shall be protected by:
a. Maintaining and improving public access along the bluff-tops.
b. Pursuing all available sources to provide the necessary funds to improve and
maintain the parks along the Shell Beach bluffs.
…
d. Designating the vista point at the end of Boeker Street as a bird observation area
and leaving it in its natural state for neighborhood use.
LCP Policy LU-h-4(a). Scale of Structures.
New residential development should be designed to reflect the small scale image of Shell
Beach rather than large monolithic buildings. Buildings should be designed with vertical,
horizontal and roof articulation of building faces.
LCP Policy LU-H-8 Lateral Access at Boeker Street.
The City should pursue opportunities to create lateral pedestrian pathways connecting
Booker[sic] Street to Placentia Avenue or Ocean Boulevard to the north and to
Windward Avenue or Ocean Boulevard to the south. This requirement shall be
implemented as part of project approval, private gifts or dedications or possibility[sic]
through public acquisition. (See Parks and Recreation Element, Policy PR-5, Path
System.)
LCP Policy PR-5 Multi-Use Path System (Trails).
A system of public paths as delineated on Figure PR-2 shall be developed to connect the
various parks, scenic aspects and open space of the city. Ideally the paths should be
located within designated greenbelt areas. However, in areas of the community that have
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already been developed, the system can include sidewalks and right-of-way shoulders of
less traveled streets. The system should be delineated with signs, uniform landscaping,
and pavement. Every attempt shall be made to interconnect city trails with those being
developed by adjacent cities and the county.
LCP Figure PR-2 and Table PR-4(11)(b): (see Exhibit 7)

Relevant IP Sections
17.006.0485 Floor area, gross.
The total horizontal area, in square feet, on all floors within the exterior walls of a
structure, including garages and carports, but excluding the area of courts, open decks,
unenclosed patios and basements. Roofed portions of structures which are enclosed by
vertical wall surfaces exceeding sixty percent of the total vertical area between the floor
and roof planes shall be included as building area.
17.006.0490 Floor area ratio.
The ratio of the gross floor area of the structure to the total area of the lot or building
site.
17.006.0680 Lot coverage by buildings.
The coverage of a lot by all portions of the building, either at or above ground level,
including garages, carports and cantilever portions of the building excluding roof
overhangs, eves or similar architectural extensions.
17.102.010 Building heights.
Building heights shall be as follows:
A. Residential. Except as provided in Chapter 17.081 or unless a variance has been
granted pursuant to Chapter 17.121, no structures in the …, R-1, … zones shall exceed
twenty-five feet in height as measured above the center of the building footprint at site
grade, nor shall the vertical measurement of any portion of the structure exceed thirtyfive feet in height above site grade. Except for single-family dwellings, which shall have
the same height limit as stated in the foregoing, no building or structure in the R-3, R-4
and R-R zones shall exceed thirty-five feet in height above site grade.
17.102.020 Minimum front yard requirements.
The minimum front yard setbacks shall be as follows:
A. Residential.
1. In the … R-1…, each lot shall have a front yard setback of not less than twenty feet
D. Exceptions to Front Yard Setback Requirements in the R-1 Zone. The minimum
front yard setback required may be the lesser of the following situations:
1. The average front yard setback of the nearest improved lots on each side of the
subject property on the same side of the street, but in no case less than ten feet, nor
required to be more than twenty feet; or
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2. Twenty percent of the average depth of the subject property, but in no case less than
ten feet, nor required to be more than twenty feet.
17.102.030 Minimum side yard setback requirements.
A. Residential. In the … R-1,… each corner lot shall have a street side yard setback of
not less than twenty percent of the lot width, but in no case shall the setback be less than
seven feet nor required to be more than ten feet. Interior lots shall have a side yard
setback of not less than ten percent of the lot width, but in no case shall the setback be
less than four feet nor required to be more than five feet.
17.102.040 Minimum rear yard setback requirements.
A. Residential. In the … R-1, … each corner and interior lot shall have a rear yard
setback of not less than ten percent of the average lot depth, but in no case shall the
setback be less than five feet nor be required to be more than ten feet.
17.102.060 Minimum lot size and/or area requirements for new lots. B.
R-1, …. The minimum lot size for all lots created after the date of adoption of this
ordinance shall be five thousand sq. ft.
17.102.080 Maximum allowable lot coverage for all structures.
B. R-1 … Total maximum lot coverage for subdivided parcels: Fifty-five percent.
17.102.090 Maximum allowable total building floor area for all structures as a
percentage of lot area.
B. R-1 Zone. Eighty-six percent of the first two thousand seven hundred square feet of
lot area plus sixty percent of any lot area in excess of two thousand seven hundred square
feet.
17.102.095 Minimum planting and vegetation area (as a percentage of total lot area).
Requirements (as a percentage of total lot area):
B. R-1, … Zones: Twenty percent
17.105.135 Development and design standards applicable to single-family dwellings in
certain zones.
The following additional development and design standards shall be applicable to the
development, enlargement or alteration of single-family dwellings in the R-1, …, except
for the Pismo Heights planning area as defined in the Pismo Beach general plan/local
coastal plan:
A. To avoid "boxy" structures that have unrelieved exterior wall planes extending in
height for two or more stories and to promote vertical articulation of wall planes, the
amount of gross floor area on any second floor shall not exceed eighty percent of the
amount of gross floor area on the ground floor. Any "stepbacks" of the second-floor
living area from the building footprint on the ground level shall be required to be
provided at least in part on the street-side of the house unless infeasible
17.102.150 Architectural features, regulations and restrictions.
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Architectural features may be permitted to extend into required setbacks a maximum
distance as described below:
A. Cornices, eaves, canopies and similar structures: Thirty inches into any required
front, side or rear yard, but in no case closer than two feet to any side property line.
B. Fireplaces: Fireplaces not exceeding six feet in breadth may extend two feet into
any required front, side or rear yard, but in no case closer than three feet to any side
property line.
C. Open, uncovered raised porches, patios, landing places, decks, or outside
stairways in rear or side yards: May extend a distance not more than twenty percent into
the required rear or interior side yard setbacks. Street side yard extensions may be a
distance not to exceed forty percent of the required street setback.
D. Cantilevered balconies and decks that are open, uncovered and raised (thirty
inches or more above existing grade): May extend a distance of not more than 20 percent
into the required front yard setback.
E. Open, uncovered porches, patios, decks, landing places, stairways or similar
structures at grade (structures less than 30 inches above existing grade): May extend to
the front, side, or rear property lines. (Except as otherwise prohibited in Section
17.102.050 and 17.102.120 for bluff retreat areas.)
F. Covered or semi-covered (other than allowable roof overhangs) balconies,
porches, patios, landing places, decks, stairways or similar structures: May not extend
into required front, side or rear yard areas
2. Applicable Coastal Act Public Access Policies
Coastal Act Section 30604(c) requires that every coastal development permit issued for any
development between the nearest public road and the sea “shall include a specific finding that the
development is in conformity with the public access and public recreation policies of [Coastal
Act] Chapter 3.” The proposed project is located seaward of the first through public road and
thus such a finding is required. Coastal Act Sections 30210 through 30213 and 30221
specifically protect public access and recreation. In particular:
Section 30210. In carrying out the requirement of Section 4 of Article X of the California
Constitution, maximum access, which shall be conspicuously posted, and recreational
opportunities shall be provided for all the people consistent with public safety needs and
the need to protect public rights, rights of private property owners, and natural resource
areas from overuse.
Section 30211. Development shall not interfere with the public's right of access to the sea
where acquired through use or legislative authorization, including, but not limited to, the
use of dry sand and rocky coastal beaches to the first line of terrestrial vegetation.
Section 30213. Lower cost visitor and recreational facilities shall be protected,
encouraged, and, where feasible, provided. Developments providing public recreational
opportunities are preferred. …
Section 30220. Coastal areas suited for water-oriented recreational activities that cannot
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readily be provided at inland water areas shall be protected for such uses.
Section 30221. Oceanfront land suitable for recreational use shall be protected for
recreational use and development unless present and foreseeable future demand for
public or commercial recreational activities that could be accommodated on the property
is already adequately provided for in the area.
Section 30222. The use of private lands suitable for visitor-serving commercial
recreational facilities designed to enhance public opportunities for coastal recreation
shall have priority over private residential, general industrial, or general commercial
development, but not over agriculture or coastal-dependent industry.
Section 30223. Upland areas necessary to support coastal recreational uses shall be
reserved for such uses, where feasible.

Exhibit 8 - Relevant LCP Policies
A-3-PSB-15-0030 (Rozo SFD)
Page 5 of 8

Exhibit 8 - Relevant LCP Policies
A-3-PSB-15-0030 (Rozo SFD)
Page 6 of 8

Exhibit 8 - Relevant LCP Policies
A-3-PSB-15-0030 (Rozo SFD)
Page 7 of 8

Approximate project location

Pedestrian Access Path
Figure PR-2

San Lorenzo
River Mouth
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Project Site

Existing Easement

Boeker to
Placentia
Exhibit 9 - Trail Easements and Potential Connections
A-3-PSB-15-0030 (Rozo SFD)
Page 1 of 1

From:
To:
Cc:
Subject:
Date:
Attachments:

Tarren Collins
Chaver, Yair@Coastal; Carl, Dan@Coastal
Laurie Cummings
388 Windward - Agenda Item W11b
Monday, April 04, 2016 9:44:19 PM
321 Harbor View with jogged public access easement Coastal Trail.pdf

Hi Yair and Dan,
A former Pismo Beach Planning Commissioner sent me an email tonight
showing that the City of Pismo “JUST required/approved a similar public
easement, with similar jog. 321 Harbor View Ave”. She also attached
the Executive Summary of this project, which shows a similar access
easement to the one we have been trying to obtain at 388 Windward.
This approval was given on March 22, 2016. Here is a pertinent section
of the executive summary:
STAFF ANALYSIS
1. Consistency with the City’s General Plan (GP)/Local Coastal Plan (LCP).
The project site is located within the Motel District Planning Area and is designated for
medium density residential. The proposed single family dwelling is consistent with the
City’s GP and LCP. Relevant polices are discussed below:
a. Public Access. Land Use Policy LU-J-9 requires the dedication of a pedestrian
pathway easement between Wilmar Avenue and Harbor View Avenue. This access is
intended to provide pedestrian access to the beach stairway located on Wilmar Avenue.
Consistent with this policy the project will provide a 4-foot wide public access easement
along the project’s northern perimeter. This access easement will tie into an existing
pedestrian easement located west of the project site and thereby provide through
public access between Harbor View Avenue and Wilmar Avenue (see Exhibit 1,
Figure 1-2 for a depiction of this connection). The property owner will be required to
construct and maintain the portion of the public access easement located on their property.

I highlighted the language used by the city regarding the LCP: “ Policy LU-J-9
requires the dedication of a pedestrian pathway easement between Wilmar Avenue and Harbor
View Avenue. .. This access easement will tie into an existing pedestrian easement located west
of the project site and thereby provide through public access between Harbor View Avenue and
Wilmar Avenue.”

LCP Policy LU-H-8 contains the same language as LU-J-9. And, in the
Harbor View project, the city states that the LCP “requires” this
easement. The LCP also requires the easement at 388 Windward.
The City approved an easement with a jog on the Harbor View projectthe same type of easement jog that the City used as an excuse not to
require a pedestrian access easement at 388 Windward – the subject of
my appeal. Note that both Harbor View and the pedestrian easement we
seek at 388 Windward will “tie into an existing pedestrian easement… and
thereby provide through public access..” between streets.
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From: Tarren Collins [mailto:tarrencollins@charter.net]
Sent: Tuesday, March 29, 2016 1:38 PM
To: Chaver, Yair@Coastal <Yair.Chaver@coastal.ca.gov>
Cc: Laurie Cummings <laurie.d.cummings@gmail.com>; Carl, Dan@Coastal
<Dan.Carl@coastal.ca.gov>
Subject: FW: 388 Windward Shell Beach CA Appeal of Rozo project
Hi Yair,

I wish we’d had a chance to discuss some of the substantive issues
concerning the appeals filed by Laurie Cummings and I prior to the staff
report being published. When you and I spoke briefly last week, I
believed that the Rozos and their attorney were still working with us to
ensure that the public pedestrian easement would be dedicated, and that
we would simply be asking the CCC to make this a condition of approval
of their CDP. Had I known you were considering the evidence and LCP in
order to make a determination on Substantial Issue last week, I would
have used our conversation time to provide you with evidence and
arguments concerning LCP Policy LU-H-8 Lateral Access at Boeker Street
and LCP Policy PR-5 Multi-Use Path System.
My time is limited today, but I want to get some of the evidence of
community support to you, along with the history of the Rozos’
agreement to dedicate the pedestrian easement at 388 Winward. I also
want to briefly list some of the information concerning the Local Coastal
Plan and the language and implementation challenges of LCP Policy LU-H8 Lateral Access at Boeker Street and LCP Policy PR-5 Multi-Use Path
System.
Please find attached petitions signed by community members concerning
the obtaining of easements to connect Boeker St. with Winward Ave.
These petitions concern both the pathway easement already obtained at
367 Boeker, and the current easement sought at 388 Winward. These
petitions evidence the community’s understanding of the best way to
implement the creation of a lateral pedestrian pathway between Placentia
Ave. and Winward Ave, based on the current constraints.
The public pedestrian access easement as a condition of approval
of the project at 388 Winward Avenue is required by LCP Policy
LU-H-8 Lateral Access at Boeker Street, and LCP Policy PR-5 MultiUse Path System (Trails). LCP Policy LU-H-8 is the remedy to the
public access gap in this neighborhood, and it specifically states the City
“should pursue opportunities to create lateral pedestrian pathways
connecting Boeker St. to …Winward Avenue or Ocean Blvd.”
Furthermore, LCP Policy PR-5 Multi-Use Path System (Trails)
states in pertinent part: “Every attempt shall be made to
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interconnect city trails….”
The language of these two LCP Policies instructs the city to remedy
the access gap in this neighborhood, it does not “encourage” the
city. “Should” and “shall” are mandates.
It is important for the CCC to understand the constraints to creating a
lateral pedestrian pathway to connect Boeker with Winward as required
by these 2 LCP Policies, and why the mandate to take every
opportunity to create this pathway here necessitates the
pedestrian easement at 388 Winward.
First, the City’s “preferred route” for this easement, through 398
Winward, will never happen – at least not until the existing residence
falls into the ocean. The house at 398 Winward was built when there
were not the present restrictions to building so close to the bluff edge.
The lot at 398 Winward is very small, and as you can see on page 2 of
Exhibit 6, the present house takes up the entire lot from the bluff edge
to the property line with 388 Winward. Given current bluff edge building
restrictions, this lot size and configuration so close to the bluff edge is
not conducive for the owners to do anything that might require a CDP
which would trigger bluff top setback restrictions. Therefore, the City’s
stated “vision” of putting a lateral public access easement here is
disingenuous. The city knows this will never happen because the owners
of 398 Winward will not be applying for a CDP which could trigger the
easement.
Second, when the community sought, and obtained, the easement at 367
Boeker, it was to ensure that should a CDP be sought at the neighboring
Boeker Street property and at 388 Winward, it would allow the long
sought connection planned for by LCP Policy LU-H-8! I do not know the
address of the property next door to 367 Boeker (I will locate it and give
it to you), but the creation of the lateral pedestrian pathway can either
be a bending path from the easement at 367 Boeker through the
neighboring property to connect to an easement on 388 Winward, or it
can go straight through the property next door to 367 Boeker and
connect directly to a pathway at 388 Winward.   The more options for
the path, the more likely it will happen with the least impact.
“Pursuing opportunities” and making “every attempt” mandate
that when a CDP is sought at any of these addresses, a public
pedestrian access easement MUST be required. This is the only
way to eventually create a lateral pedestrian pathway between
Placentia Avenue and Winward Ave to complete the lateral access
path along the coast here!   We must require the easements that
will eventually allow the creation of the path. If the easement is
not made a condition of approval of the CDP for 388 Winward, the
opportunity to create the lateral public pathway designated by LCP
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Policy LU-H-8 will be lost for generations to come. We will not see
this pathway during our lifetimes.
In reviewing the criteria for finding Substantial Issue, I will note that our
appeals effect the eventual completion of the California Coastal Trail,
therefor they raise issues of regional and statewide significance.
You will notice that the existing pedestrian path shown on Exhibit 6
connecting Ocean Blvd with Boeker Street is not a straight line. You will
also note that the easement obtained on 367 Boeker does not connect to
an existing easement. These arguments presented by the city against
the easement sought at 388 Windward, and repeated in the staff report,
are not conditions that should prevent the easement at 388 Winward.
They should not be cited as evidence of “factual or legal support” for the
city’s decision.
And finally, to allow the city to so blatantly misinterpret its mandate to
use every opportunity and make every attempt to secure the pathway
envisioned by LCP Policy LU-H-8 and LCP Policy PR-5 would set a very
dangerous precedent for coastal public access.
Yair, this is my first draft of my argument, drafted in haste in an attempt
to get my arguments to you quickly. I will be providing more
information and arguments to you in the next few days, and hope to
have a telephone discussion with you about our appeals soon.
Thank you for your consideration of these hastily drafted points.
Tarren Collins

From: Tarren Collins [mailto:tarrencollins@charter.net]
Sent: Monday, March 28, 2016 1:03 PM
To: 'Carl, Dan@Coastal' <Dan.Carl@coastal.ca.gov>
Cc: 'Laurie Cummings' <laurie.d.cummings@gmail.com>; 'Chaver, Yair@Coastal'
<Yair.Chaver@coastal.ca.gov>; 'Craig, Susan@Coastal' <Susan.Craig@coastal.ca.gov>; 'Kahn,
Kevin@Coastal' <Kevin.Kahn@coastal.ca.gov>; 'O'Neill, Brian@Coastal'
<Brian.O'Neill@coastal.ca.gov>
Subject: RE: 388 Windward Shell Beach CA Appeal of Rozo project
Hi Dan,
I will resend to Yair the information that I sent to you on Friday, Dan.   And I will look forward to
having a conversation with him as soon as I get a chance to review the staff report later today or
tomorrow morning.
I’m sure a check of phone records will show that my first contact from Yair was last Tuesday.  
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  Perhaps he thought through his communications with Laurie Cummings, he was gathering the
information on both of our appeals?  
All of my communications regarding my appeal, both with Brian O’Neill last summer, and my short
conversations with Yair on Tuesday afternoon and Wednesday morning last week, have involved
discussions about the Rozos’ agreement to put an easement for the pathway into this project. This
agreement was communicated to me first through their consultant Tony Ferraro shortly after I filed
my appeal, then through their attorney Ochylski. Ochylski and I were still in discussions about how
to secure this pathway last week, when Yair called me.   Last week Ochylski told me that he was not
positive he was still representing the Rozos, then upon his confirmation that he was representing
them, he said he would be recommending we all sit down and try to resolve the pathway issue.
This appeal took a rapid 180 degree turn last week, surprising both Laurie Cummings and myself.   I
look forward to the opportunity for the potential to alter your staff recommendation.
Thank you,
Tarren

From: Carl, Dan@Coastal [mailto:Dan.Carl@coastal.ca.gov]
Sent: Monday, March 28, 2016 11:21 AM
To: Tarren Collins <tarrencollins@charter.net>
Cc: 'Laurie Cummings' <laurie.d.cummings@gmail.com>; Chaver, Yair@Coastal
<Yair.Chaver@coastal.ca.gov>; Craig, Susan@Coastal <Susan.Craig@coastal.ca.gov>; Kahn,
Kevin@Coastal <Kevin.Kahn@coastal.ca.gov>; O'Neill, Brian@Coastal
<Brian.O'Neill@coastal.ca.gov>
Subject: RE: 388 Windward Shell Beach CA Appeal of Rozo project

Hi Tarren,
Sounds like your recollections and staff's notes are at odds regarding timing. Either way, I
would strongly entourage you to talk to Yair to share your thoughts and materials. We are
always open to new information and arguments, particularly if they have the potential to alter
our recommendation. Hope that helps...
Dan
From: Tarren Collins [tarrencollins@charter.net]
Sent: Friday, March 25, 2016 6:18 PM
To: Carl, Dan@Coastal
Cc: 'Laurie Cummings'; Chaver, Yair@Coastal; Craig, Susan@Coastal; Kahn, Kevin@Coastal; O'Neill,
Brian@Coastal
Subject: RE: 388 Windward Shell Beach CA Appeal of Rozo project

Hi Dan,
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Unfortunately staff did not coordinate with me at all until 2 days ago, when I received my first phone
call from Yair. Laurie Cummings, who filed a separate appeal, did hear from Yair two weeks ago.  
Laurie asked Yair to coordinate with me because I am a lawyer.   Yair did not coordinate nor
communicate with me until his first phone call to me on Tuesday – a call I returned on Tuesday late
afternoon. The only subject of our conversation was my request to see if we could postpone the
hearing to Santa Barbara in June.
In a previous appeal years ago, staff was very helpful, and coordinated with me – obtaining input
and documentation from me, and engaging in phone conversations and email exchanges in advance
of issuing a staff recommendation.   I expected no less this time.    Can you please explain why there
was no effort to “coordinate’ with me on this appeal prior to the staff recommendation?
As you are aware, 2 days is not nearly enough time to coordinate.   However, had Yair warned me,
even 2 days ago, that I needed to submit the documents and evidence I have in support of the
appeal to assist with the staff recommendation, I would have.   I also would have provided him
arguments in favor of a substantial issue recommendation.
I do not understand why the staff would progress all the way to the staff recommendation without
making a serious attempt to obtain appellant’s input and documentation.   
Finally, I submitted petitions and law today to you.   Will these items be included in an addendum to
the staff report?   And is there going to be an opportunity to engage with staff to at least have a
chance to argue my points in hopes of perhaps gaining an amended staff recommendation for
substantial issue regarding the pathway?
Thank you,
Tarren

From: Carl, Dan@Coastal [mailto:Dan.Carl@coastal.ca.gov]
Sent: Friday, March 25, 2016 4:13 PM
To: 'Tarren Collins' <tarrencollins@charter.net>
Cc: Laurie Cummings <laurie.d.cummings@gmail.com>; Chaver, Yair@Coastal
<Yair.Chaver@coastal.ca.gov>; Craig, Susan@Coastal <Susan.Craig@coastal.ca.gov>; Kahn,
Kevin@Coastal <Kevin.Kahn@coastal.ca.gov>; O'Neill, Brian@Coastal
<Brian.O'Neill@coastal.ca.gov>
Subject: RE: 388 Windward Shell Beach CA Appeal of Rozo project

Hi Tarren,
I checked in with staff and it sounds like they have been coordinating with you regards our
potential recommendation for some time, including in the past weeks leading up to staff
report production. In terms of a meeting before the staff report is finished, I am afraid that is
not possible as it went out today. I would encourage you to contact Yair to set up a time
when you can share your input with him in advance of a hearing. Hope that helps…
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Dan
From: Tarren Collins [mailto:tarrencollins@charter.net]
Sent: Friday, March 25, 2016 12:26 PM
To: Carl, Dan@Coastal
Cc: Laurie Cummings
Subject: RE: 388 Windward Shell Beach CA Appeal of Rozo project

PSS- Dan, I am attaching a file containing my letter dated April 21, 2015 and 2 petitions which I
submitted to the Pismo Beach City Council during the hearing on the Rozo’s CDP. Please forward to
Yair.   I had planned to provide him with these submissions during the staff deliberations concerning
appellants’ substantial issue determination.
From: Tarren Collins [mailto:tarrencollins@charter.net]
Sent: Friday, March 25, 2016 12:10 PM
To: Carl, Dan@Coastal <Dan.Carl@coastal.ca.gov>
Cc: Laurie Cummings (laurie.d.cummings@gmail.com) <laurie.d.cummings@gmail.com>
Subject: RE: 388 Windward Shell Beach CA Appeal of Rozo project
PS – Dan, I am attaching a file containing a petition signed by many community members, sent to
me by my fellow appellant Laurie Cummings.   I had not yet started compiling my documents, but
with the voicemail from Yair today, I will scan and email them to you right now.   Please forward all
of this information to Yair today, and please assure me that this information and evidence will be
taken into consideration by Yair prior to finalizing the staff report.   I do not have Yair’s email address
or I would send it directly.
Thank you,
Tarren
From: Tarren Collins [mailto:tarrencollins@charter.net]
Sent: Friday, March 25, 2016 11:28 AM
To: Carl, Dan@Coastal <Dan.Carl@coastal.ca.gov>
Subject: FW: 388 Windward Shell Beach CA Appeal of Rozo project
Importance: High
Hi Dan,
I write asking for your assistance.   Back in August and September, Brian O’Neill of the CCC Santa
Cruz staff was working to assist a settlement of my appeal of a City of Pismo CDP for 388 Windward
Ave. in Shell Beach (Pismo Beach).   The community here in Shell Beach has worked very hard to
connect Boeker Ave. with Windward as part of the Coastal Trail.   This pathway is a part of the Land
Use Element of our Local Coastal Plan.   When the Pismo Beach City Council approved the Rozos CDP
without requiring a special condition of approval for the easement pathway, this CDP was appealed
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to the CCC by both Laurie Cummings and myself.
In subsequent discussions with the project applicants’ attorney, Marshall Ochylski, it was agreed
that if the Rozos dedicated an OTD and went back to the City Council for an amended CDP requiring
the path easement as a condition of approval, our appeals would be dropped.   Over the course of
the ensuing months, Ochylski claimed to be trying to find an easement holder for the OTD, and there
was some discussion about alternative ways to secure a pathway here.     Then in late February I was
informed by Ochylski that the City of Pismo would not hold the easement so the Rozos were going
to proceed to the CCC hearing.   I was against the City of Pismo being the easement holder all along,
so this did not make sense to me…
On March 23 (Wednesday of this week) I got a call from Yair Chaver from the Santa Cruz office,
informing me in a voicemail that the Rozos were going to proceed with a hearing at the CCC. When
I called him back, I asked if this could be postponed to June in Santa Barbara. He called yesterday to
let me know that the Rozos would not postpone to June. I anticipated that there would be at least
one more conversation with him, where we would discuss the basis for our appeal, before the staff
recommendation was formulated and the report published.   This did not happen. Instead, I got a
call a voicemail this morning from Yair giving me the date of the hearing as April 13, and letting me
know that staff was recommending no Substantial Issue…. What???
Apparently my fellow appellant (separate appeal), Laurie Cummings, was first contacted by Yair
weeks ago.   That my first contact was two days ago, and there has never been a discussion of
General Plan, LCP or Coastal Act issues between Yair and I prior to the staff formulating a position in
opposition to the community here is disconcerting.   I am completely frustrated.
Can you please let me know why staff would ignore the LCP and the many petition signatures of
community members both for a previous path easement on a Boeker Street property, and the
current project on the Rozos property at 388 Winward when recommending a finding of no
Substantial Issue?   Can someone from staff at least take the time to have this conversation with me
before the staff report is published?
The community has been successful in obtaining ½ the pathway on the Boeker side already.   The
project applicants (Rozos) have been willing up to now to grant an easement if we could find an
easement holder.   Just this week, their attorney and I were discussing sitting down and trying to
work with staff to make this pathway happen.     
Please reply at your earliest convenience.   I am forwarding email exchanges between Brian O’Neill,
Marshall Ochlyski and myself back in August.
Thank you,
Tarren Collins
(805) 748-7319
Law Office of Tarren Collins
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PO Box 3063
Shell Beach, CA 93448
(805)773-0233
This message and any files or text attached to it are intended only for the recipients named above, and may
contain information that is confidential or privileged. If you received this communication in error, please notify me
immediately by e-mail, and delete the original message.

From: O'Neill, Brian@Coastal [mailto:Brian.O'Neill@coastal.ca.gov]
Sent: Monday, August 24, 2015 3:18 PM
To: marshall@slolegal.com; 'Tarren Collins' <tarrencollins@charter.net>
Subject: RE: Rozo OTD
If and when the Applicants decide to move forward with an OTD as part of a CDP, our staff can
review the document to ensure that is drafted correctly.
~Brian
From: Marshall E. Ochylski [mailto:mochylski@slolegal.com]
Sent: Monday, August 24, 2015 3:03 PM
To: 'Tarren Collins'; marshall@slolegal.com; O'Neill, Brian@Coastal
Cc: marshall@slolegal.com
Subject: RE: Rozo OTD

Tarren,
Yes, I will follow up with them.
Thank you.

Marshall E. Ochylski,
Attorney at Law
The Law Office of Marshall E. Ochylski
The Parsonage at Old Church Place
867 Pacific Street, Suite 210 · San Luis Obispo, CA 93401
Mailing Address: Post Office Box 14327 · San Luis Obispo, CA 93406-4327
Telephone: 805-544-4546 (Direct Line)
Facsimile: 805-544-4594
Email: marshall@slolegal.com
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Website: www.slolegal.com
CONFIDENTIALITY NOTICE AND DISCLAIMER: This e-mail message and any attachments are
intended solely for the use of the individual or entity to which it is addressed, and may contain information
that is privileged, confidential and exempt from disclosure under applicable law. If the reader of this
message is not the intended recipient, or the employee or agent responsible for delivering the message to
the intended recipient, you are hereby notified that any dissemination, distribution or copying of this
communication is strictly prohibited. If you have received this communication in error, please delete the
original e-mail message from your system and notify us immediately by reply e-mail or telephone at (805)
544-4546. Thank you.
Internet communication cannot be guaranteed to be secure since information could be intercepted,
corrupted, delayed, lost, destroyed, or contain viruses. As a result, we do not accept any responsibility for
any errors or omissions that are present in this email or any attachment that have arisen as a result of email transmission. If verification is required, please request a hard copy version. Thank you.

Please consider the environment before printing this email.
From: Tarren Collins [mailto:tarrencollins@charter.net]
Sent: Monday, August 24, 2015 2:51 PM
To: marshall@slolegal.com; 'O'Neill, Brian@Coastal'
Subject: RE: Rozo OTD

Marshall,
Will you also be checking with the Coastal Conservancy to see if they are willing to accept
the OTD?
Thank you,
Tarren
From: Marshall E. Ochylski [mailto:mochylski@slolegal.com]
Sent: Monday, August 24, 2015 2:01 PM
To: 'O'Neill, Brian@Coastal' <Brian.O'Neill@coastal.ca.gov>; 'Tarren Collins'
<tarrencollins@charter.net>
Cc: marshall@slolegal.com; marshall@slolegal.com
Subject: RE: Rozo OTD

Brain and Tarren,
I am going to pursue the idea of a minor amendment to the City’s CDP to add the
OTD as a Condition of Approval as an alternate course of action to the Deed
Restriction. As soon as I get the City’s feedback, I will forward it on to you.
Thank you.

Exhibit 10 - Correspondnce
A-3-PSB-15-0030 (Rozo SFD)
Page 10 of 23

Marshall E. Ochylski,
Attorney at Law
The Law Office of Marshall E. Ochylski
The Parsonage at Old Church Place
867 Pacific Street, Suite 210 · San Luis Obispo, CA 93401
Mailing Address: Post Office Box 14327 · San Luis Obispo, CA 93406-4327
Telephone: 805-544-4546 (Direct Line)
Facsimile: 805-544-4594
Email: marshall@slolegal.com
Website: www.slolegal.com
CONFIDENTIALITY NOTICE AND DISCLAIMER: This e-mail message and any attachments are
intended solely for the use of the individual or entity to which it is addressed, and may contain information
that is privileged, confidential and exempt from disclosure under applicable law. If the reader of this
message is not the intended recipient, or the employee or agent responsible for delivering the message to
the intended recipient, you are hereby notified that any dissemination, distribution or copying of this
communication is strictly prohibited. If you have received this communication in error, please delete the
original e-mail message from your system and notify us immediately by reply e-mail or telephone at (805)
544-4546. Thank you.
Internet communication cannot be guaranteed to be secure since information could be intercepted,
corrupted, delayed, lost, destroyed, or contain viruses. As a result, we do not accept any responsibility for
any errors or omissions that are present in this email or any attachment that have arisen as a result of email transmission. If verification is required, please request a hard copy version. Thank you.

Please consider the environment before printing this email.
From: O'Neill, Brian@Coastal [mailto:Brian.O'Neill@coastal.ca.gov]
Sent: Monday, August 24, 2015 1:46 PM
To: Tarren Collins
Cc: marshall@slolegal.com
Subject: RE: Rozo OTD

Hello Tarren,
You are correct that the CCC is not allowed to hold an interest in land. The grantee would
need to be another entity. You can contact the Coastal Conservancy directly to see if they
would be willing to accept the offer. Although we often work closely on specific projects, the
Conservancy is a separate entity. Trish Chapman is the manager in your area and can be
reached here: tchapman@scc.ca.gov
In regard to CCC’s ability to enforce an easement condition, it would make no difference
whether the condition was on an amended CDP issued by the City as I suggested or
conditioned through the hearing process. We would have the authority to enforce a cityapproved CDP in the same manner as all other CDPs. There is also no guarantee that our
staff would recommend substantial issue or that the Commission would find it. We would
need to discuss the implications of that action internally.
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From:
To:
Cc:
Subject:
Date:

Tarren Collins
Chaver, Yair@Coastal
Carl, Dan@Coastal; Craig, Susan@Coastal; Kahn, Kevin@Coastal
RE: Rozo Letter in Support of Staff Report (Appeal No A-3-PSB-15-0030)
Tuesday, April 05, 2016 10:56:05 PM

PS – The link I gave you in my previous email tonight concerned the city
planning commission’s approval of 367 Boeker. This was appealed to the
City Council, which upheld the requirement for the existing easement.
Here is the link to the staff report:
http://pismobeach.granicus.com/MetaViewer.php?
view_id=2&clip_id=514&meta_id=45176
This staff report discusses the LCP policies concerning connecting Boeker
with Windward. I draw your attention to page 10, which shows the
alternative paths to get from the easement on 367 Boeker to Windward –
and it includes the option of a jogged path like the one we seek through
388 Windward. Referring to the design on page 10, the staff report
states on Page 9: “One option clearly extends in a straight line across the
Windward property, while the other option jogs along the rear and
side property line before connecting with Windward.” (Emphasis
added.)
Thus, the City envisioned this alignment when requiring the easement on
367 Boeker.  
I also draw you attention to page 8, wherein it is acknowledged that the
owner of 398 Windward states he will not redevelop and trigger the
easement requirement. I believe this is why the City provided the option
for a jogged path on pages 9 and 10. The city now claiming its preferred
alignment is through the garage at 398 Windward is disingenuous and
unrealistic. The City proposed the jogged option in the staff report
for 367 Boeker.
And, the easement on 367 Boeker was required despite no connection
YET to Windward.   In this regard, the City writes: “ The dedication of the
access path in the proposed location furthers the intent of the policy
to provide thru access between Boeker and Windward.”

From: Tarren Collins [mailto:tarrencollins@charter.net]
Sent: Tuesday, April 5, 2016 9:16 PM
To: 'Chaver, Yair@Coastal' <Yair.Chaver@coastal.ca.gov>
Cc: 'Carl, Dan@Coastal' <Dan.Carl@coastal.ca.gov>; 'Craig, Susan@Coastal'
<Susan.Craig@coastal.ca.gov>; 'Kahn, Kevin@Coastal' <Kevin.Kahn@coastal.ca.gov>
Subject: RE: Rozo Letter in Support of Staff Report (Appeal No A-3-PSB-15-0030)
Dear Yair,
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Thank you for forwarding the letter from Paul Beard. Had I known that my
hastily drafted arguments would fall into the hands of the law firm that cocounseled with Latham and Watkins on the Georgia Pacific deal back in 2005,
(“Represented Koch Forest Products Inc., a subsidiary of Koch Industries, alongside Latham

& Watkins in its $21 billion purchase of the Georgia-Pacific Corporation in 2005” -Wikopedia
listing for Alton & Bird), I may have tried to find the time to be more articulate.

I’ve just taken a few minutes to glance at the letter, but I am happy to see
that despite the hasty draft of my arguments, Mr. Beard was not able to
adequately refute them.
I stand by my arguments which clearly show the grounds for the Commission
to find that our appeals raise Substantial Issue, and I trust that Coastal staff
realizes that the letter from Beard states no sufficient legal grounds for the
Commission to avoid finding that our appeals raise Substantial Issue.   And I
have confidence that Commission staff can refute Mr. Beards’ “takings”
argument based on the Nolan Case. The City of Pismo Beach has required
these public pedestrian easements in the past, with no fear of the
constitutional takings argument. In fact, just last month the City required an
easement similar to the one they should have required at 388 (the Harbor View
project with the “jogging” easement I forwarded to you last night).
Of even more relevance are the conditions of approval for 367 Boeker
in Pismo – which clearly state that the existing easement at 367 Boeker is
to connect to one of the abutting properties on Windward. The findings
in the staff report for 367 Boeker point to the same LCP policies which rule
over the project application at 388 Windward.
Page 2 of the staff report for 367 Boeker states: “The project also includes the
requirement for recordation of a five (5’) foot public access easement along
left (east) side property line to provide future access between Boeker and
Windward as required by General Plan Policy LU-H-9 & Figure PR-2.
The easement will not be open to the public until a similar easement is
acquired from the abutting property on Windward (See Planning Condition A4).” (Emphasis added.)
Pages 31-32 contain this statement: “PUBLIC ACCESS PATH. The
applicant/owner shall dedicate a five (5’) Public pedestrian access path along
the left or east side property line. The easement shall be submitted to the
Planning Division for review and approval prior to recordation. The applicant
shall not be required to open the path to the public until such time as a similar
easement has been acquired from the abutting properties to complete
the path thru to Windward Avenue or Ocean Boulevard.” (Emphasis
added.)
Therefore, the City of Pismo Beach conditioned the CDP at 367 Boeker by
requiring the pedestrian public access easement in compliance with the same
LCP Policies that apply to the 388 Windward CDP. And the City was not
adverse to creating a “jogging” easement at the Harbor View project. Clearly,
these Pismo Beach neighborhoods will require a jog in the pathway easements
set forth in the LCP Policies because the property lines from one street to the
next do not line up in straight lines.
You can link to the complete staff report for 367 Boeker here:
http://www.pismobeach.org/documentcenter/view/9252
The Commission should find Substantial Issue on our appeals. And should the
Commission find Substantial Issue, it would not appear worth the legal fees for
the Rozos to hire Beard to sue the Commission based on the losing arguments
he presented in his letter.  
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Paul J. Beard II

Direct Dial: 916-498-3354

Email: paul.beard@alston.com

April 4, 2016
VIA UPS
Chairman Steve Kinsey and Honorable
Commissioners
California Coastal Commission
45 Fremont Street, Suite 2000
San Francisco, California 94105
Re:

Appeal No. A-3-PSB-15-0030 (“Substantial Issue” Hearing Date:
4/13/2016)

Dear Chairman Kinsey and Honorable Commissioners,
On behalf of the applicants, Ernie and Pam Rozo, we write in full support of your
staff’s recommendation that you find no substantial issue and dismiss the appeals. The
purpose of this letter is to provide the Commission with some additional insights and
clarification that buttress your staff’s recommendation.
I.
BACKGROUND
By way of background, the City of Pismo Beach granted a CDP to the Rozos to
demolish a single-family home and construct a new single-family home with attached 2car garage and secondary dwelling unit at 388 Windward Avenue. The City’s decision
was appealed by two individuals, Tarren Collins and Laurie Cummings.
The appeals allege that the City-approved project is inconsistent with the City’s
LCP policies, because (1) the City did not require dedication of a public-access easement
across the Rozos’ property, (2) the house allegedly is out of character with other homes in
the neighborhood, and (3) the house precludes access to a City sewer easement that
traverses the property.
As reflected in the Staff Report, staff has thoroughly reviewed the City’s
evidence, findings, and conclusions in support of permit approval, and determined that
the appeals raises no substantial issue. Your staff consequently recommends that the
Commission decline to take jurisdiction over the Rozos’ project.
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II.
LEGAL POINTS
A.

The Appeals Raise No Substantial Issue

Our comments will not address all of the appeal contentions. It is our view that
the Staff Report more than adequately addresses the reasons why there is no substantial
issue with respect to the “character” and “sewer easement” contentions raised in the
appeals. On these issues, we support fully the Staff Report’s findings and conclusions.
Instead, these comments focus exclusively on the public-access issue.
1.

The City’s Decision To Approve the Project Without Seizing a PublicAccess Easement from the Rozos Is Consistent with the LCP

The Staff Report’s comprehensive analysis of the public-access issue in light of
the City’s LCP is spot-on. LCP Policy LU-H-8 (“Lateral Access at Boeker Street”)
provides that the City “should pursue opportunities to create lateral pedestrian pathways
connecting [Boeker] Street to Placentia Avenue or Ocean Boulevard to the north and to
Windward Avenue or Ocean Boulevard to the south.” LCP Policy LU-H-8 further
provides that “[t]his requirement shall be implemented as part of project approval, private
gifts or dedications or possib[ly] through public acquisition.” Significantly, the policy
preserves the City’s very broad discretion to determine the timing and means of securing
lateral access at Boeker Street.
The City’s approval of the Rozos’ project without a public-access requirement is
consistent with LCP Policy LU-H-8. As the staff report correctly explains, “Policy LUH-8 does not require the City to condition specific development projects to create this
public access path, and it allows the City discretion as to when and where to create these
connections.” Staff Report at 8 (emphasis in original). Moreover, as the Staff Report
observes, the City rightly concluded that provision of public access on the Rozos’
property would be totally impractical and unnecessary, particularly given other
opportunities in the area to directly connect Boeker Street to either Windward Avenue or
Ocean Boulevard. Id. The City thoroughly considered whether a public easement across
the Rozo property was appropriate, concluding that such an easement would lack any
connection to existing pathways, thereby providing no ready access to the public. Id.
Simply put, the City exercised its broad discretion to conclude, with adequately supported
findings and conclusions, that requiring the Rozos to dedicate a public-access easement
would not advance the goals of LCP Policy LU-H-8.
2.

Independent of the LCP, the City Was Constitutionally Barred from
Seizing a Public-Access Easement from the Rozos

There is an independent reason why the City was correct to approve the project
without a condition mandating dedication of a public-access easement. Had the City
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required the Rozos to dedicate a public-access easement across their property as a
condition of permit approval, the City would have been liable for a taking of private
property without just compensation in violation of the Federal Constitution. U.S. Const.
amend. V (mandating “just compensation” for the taking private property for public use),
XIV (applying the Fifth Amendment to state and local governments); see also Chicago,
B. & Q.R. Co. v. City of Chicago, 166 U.S. 226 (1987) (applying the Takings Clause to
state and local governments).
As the Supreme Court’s precedents make clear, government may not impose
permit conditions that bear no “essential nexus” or “rough proportionality” to identified
public impacts caused by the project. Nollan v. California Coastal Comm’n, 483 U.S.
825, 837 (1987); Dolan v. City of Tigard, 512 U.S. 374, 391 (1994). This ruled is based
on the “unconstitutional conditions” doctrine as applied in the context of the Takings
Clause, whereby the government may not condition a benefit (permit approval) on a
property owner’s relinquishment of a constitutional right (payment of just compensation
for taken property). A permit condition that is not direct and proportional mitigation for
specific public impacts caused by a project is, in the Supreme Court’s words, “an outand-out plan of extortion”—and unconstitutional. Nollan, 483 U.S. at 837 (internal
citation omitted).
Here, not only was the City not required by its LCP to seize a public-access
easement from the Rozos; it was constitutionally barred from doing so. The Rozos’
project does not in any way eliminate or otherwise negatively affect an existing public
easement or pathway. Consequently, there is nothing for the Rozos to mitigate in terms
of public access. Had the City required a public-access easement from them—with no
evidence that such a condition was mitigation for public access lost as a result of their
project—the City would have opened itself to an easily-successful taking claim. In sum,
the City’s decision to approve the project without a public-access condition is consistent
both with its LCP and federal constitutional requirements.
B.

Appellant Tarren Collins Misrepresents Background Facts about the
Viability of Public Access on the Rozo Property, Public Support and
Negotiations with the Rozos

With respect to the public-access issue, appellant Tarren Collins has made serious
factual misrepresentations to your staff since they issued their Staff Report. Though
many of the allegations she raises are irrelevant to the legal question of whether the
appeals raise a substantial issue in light of the LCP and the Coastal Act’s public-access
policies, we feel compelled to correct the record.
First, Ms. Collins asserts that there is a history of the Rozos’ agreement to
dedicate an easement across the property. This is absolutely false. The Rozos have
never agreed to dedicate an easement across their property. Though they knew that the
law did not require them to dedicate an easement, the Rozos in good-faith tried to
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negotiate a settlement with Ms. Collins to avoid the time and expense of having to defend
against the appeals and possible litigation.
The settlement would have consisted of an Offer to Dedicate an easement to the
City or a reputable nongovernmental organization, to be effective only after dismissal of
these appeals. But a number of irresolvable issues ultimately precluded consummation
of a settlement. For example, neither party was able to identify an entity or organization
that would accept the offer; with no one to accept the offer, there would be no one to
maintain and regulate use of the easement. Moreover, negotiations highlighted basic
public-safety concerns shared by the Rozos and the City’s police department. Those
concerns stemmed in part from the discontinuous configuration of the proposed easement
on the Rozo property in relation to existing easements on adjacent properties, which
made it physically impossible for the public to safely travel along the proposed route.
The appeals were not dismissed, and the Rozos withdrew from further negotiations, as
was their right to do. Contrary to what Ms. Collins claims, failed negotiations do not
constitute agreement of anything and, more importantly, are completely immaterial to the
question of whether the pending appeals raise a substantial issue.
Second, Ms. Collins points to petitions signed by members of the community
supporting a public-access easement across the Rozo property. The Rozos also have
significant community support for not requiring a public-access easement across their
property, as evidenced in party by the supportive testimony of neighbors who appeared at
the City Council meeting for their project. The Rozos also have the support of the City’s
representatives—namely, a supermajority of the City Councilmembers (including
Councilperson and Commissioner Howell) and the City Mayor. But, in reality, public
opinion about the public-access issue is irrelevant to the purely legal question of whether
such an easement is required by the LCP or even allowed by federal constitutional
principles. Put differently, even if every member of the public had demanded that the
City seize an easement from the Rozos against their will, such unanimous public support
could not have trumped the City’s discretion under the LCP or the City’s obligations
under the Fifth Amendment to the United States Constitution.
Third, Ms. Collins argues that the LCP requires the City to force the Rozos to
dedicate a public-access easement across their property. But Ms. Collins’ interpretation
is at odds with the plain language of the LCP policies she relies upon. LCP Policy LU-H8 provides that the “City should pursue opportunities to create lateral pedestrian
pathways” (emphasis added). The provision conveys a recommendation, not a mandate.1
Moreover, the provision does not mandate where, when, or how the City should create
lateral pedestrian pathways. That is within the sole discretion of the City. Indeed, the
policy identifies three possible means of securing easements: (1) requiring dedication of
1

See, e.g., http://asq.org/standards-shall-should (“Because of the built-in flexibility of the
word [“should”], if the document writer intends to mandate a requirement, should is not
an appropriate choice”—“shall” is.
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an easement as a condition of permit approval (as long as it is direct and proportional
mitigation for loss of public access caused by the project, consistent with Nollan and
Dolan), (2) acquiring an easement by eminent domain, or (3) accepting a gift of an
easement. In light of the circumstances, the City exercised its discretion to conclude that
an easement across the Rozos’ property was unnecessary and impractical.
Ms. Collins also relies on LCP Policy PR-5 Multi-Use Path System. That policy
only reinforces the City’s goal of establishing a “system of public paths … to connect the
various parks, scenic aspects and open space of the city.” The Rozos’ property is not a
park, or a scenic or open space area of the City. It is private property. Indeed, the policy
goes on to say that “[i]deally, the paths should be located within designated greenbelt
areas,” but that “in areas of the community that have already been developed, the system
can include sidewalks and right-of-way shoulders of less traveled streets.” But any
easement across the Rozos’ property would run along its private side-yard and backyard.
It would not be along a “sidewalk[]” or a “shoulder[] of [a] . . . street.” Most importantly,
like Policy LU-H-8, Policy PR-5 does not in any way, shape, or form mandate that the
City seize a particular easement from a particular property owner’s side- or backyard.
In any event, even if the LCP said what Ms. Collins thinks it says—namely, that it
mandates the taking of the Rozos’ property for a public use without just compensation—
it would be unlawful and unenforceable. The reason is simple: The Federal Constitution
prohibits uncompensated takings of private property for a public use. And local law
cannot require what the Federal Constitution prohibits. U.S. Const. art. VI, ¶ 2 (“This
Constitution . . . shall be the supreme Law of the Land; and the Judges in every State
shall be bound thereby, any Thing in the Constitution or Laws of any State to the
Contrary notwithstanding.”).
Fourth, Ms. Collins speculates that the City will never be able to obtain another,
more direct connection between Boeker and Windward. But this is sheer speculation that
flies in the face of the facts in the City’s record. The City already has identified 398
Windward as a far better location for a pathway connection between Boeker Street and
Windward Avenue. Ms. Collins claims that the 398 Windward lot is too small for a
pathway, but that lot is nearly twice the size of the Rozo property. In any event, the
City’s findings and conclusions concerning alternative locations for a connecting
easement are substantiated and well-reasoned, notwithstanding Ms. Collins’
unsubstantiated speculation.
Finally, Ms. Collins argues that lateral access will be lost for generations unless
an easement is illegally seized from the Rozos. Ms. Collins has used this doomsday
prediction to repeatedly urge the City—and now the Commission—to obtain the public
access that she wants by any means necessary, even if it requires violating the
Constitution and trampling on the property rights of City residents. Luckily, the LCP
offers the City a number of constitutional ways to procure (at its discretion) lateral access
between Boeker and Windward: It can either acquire access through eminent domain,
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accept a voluntary dedication of access, or require a dedication as direct mitigation for a
project’s impacts on existing public access (as per Nollan and Dolan). The City should
be applauded for honoring its obligations under the LCP and the Constitution, and
approving the Rozo project without unlawfully seizing the family’s property for a publicaccess easement.
CONCLUSION
For all the reasons stated above, and the reasons stated in the Staff Report, the
Commission should find no substantial issue and decline jurisdiction over the project.
Sincerely,
ALSTON & BIRD LLP

Paul J. Beard II
Counsel for the Applicants
cc: Yair Chaver (via e-mail: Yair.Chaver@coastal.ca.gov)
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Dear Mr. Carl and Mr. Howell:
As co-representative of the Rozos with respect to the pending appeals, I received this email
chain from Marshall. I’m writing to clarify a few points that I hope will help to inform Coastal
Commission staff’s recommendation:
1. Mr. Howell’s email states that my correspondence “would seem to argue for statewide
issues associated with this easement.” Mr. Howell must be confusing Tarren Collins’
correspondence with mine. In two separate emails to Coastal Commission staff
(dated 3/25 and 3/29), Ms. Collins unsurprisingly described her appeals as raising
“statewide” issues.
2. By contrast, my correspondence agrees with the original Coastal Commission staff
report that the appeals raise no substantial issue (let alone statewide issues). The
purpose of that correspondence was to provide an additional reason for a NSI
recommendation: The City’s decision not to require a public pathway through the
Rozos’ backyard is not only consistent with the City’s LCP, but
constitutionally compelled by the Takings Clause of the Fifth Amendment to the U.S.
Constitution under Nollan v. California Coastal Commission, 483 U.S. 825 (1987). A NSI
recommendation and Coastal Commission concurrence may not be a “slam dunk” at
this point (for reasons that we cannot understand), but the takings argument
definitely is. There is no way, constitutionally, that a public pathway can be required
of the Rozos as a condition of their project. Nollan, 483 U.S. 825 (a permit condition
that bears no essential nexus to the impacts of the project is unconstitutional and
“out and out an plan of extortion”); see also Bowman v. California Coastal Commission,
230 Cal.App.4th 1146 (2014) (holding, in part, that the Coastal Commission’s taking
of a public-access easement failed Nollan, because there was “no rational nexus, no
less rough proportionality” between the project’s impacts and the need for a
pathway).
Of course, if Tarren Collins and her supporters want a pathway across the Rozos’
backyard, they are free to try to persuade the Rozos to sell them such an important
interest in their private property. But the Rozos cannot be forced give up a public
pathway for nothing. The LCP does not require it. And the Constitution forbids it.
3. That being said, if Ms. Collins, Coastal Commission counsel, or anyone else has any
legal authority making such a permit condition constitutionally permissible, we would
be more than happy to review that authority and reconsider whether to settle these
appeals with an offer to dedicate a pathway, thereby saving everyone—especially
Coastal Commission staff—precious time and expense working on the appeals.
Conversely, if no such authority exists, and there is no good reason
why Nollan, Bowman, and other precedents do not categorically bar such a permit
condition, then the original staff report recommending NSI should be reinstated and
the appeals placed on calendar as soon as possible so that the Rozos can move on
with their lives.
4. The Rozos appreciate Mr. Howell’s efforts in trying to resolve these appeals, including
taking time out of a holiday weekend to meet with them. They are especially
appreciative of Mr. Howell’s representation, made at that meeting, that he would
support the Rozos’ City-approved project (which he rightly voted for) against a
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“substantial issue” determination. Mr. Howell’s backing gives the Rozos the moral
support they need during this very trying time and reflects Mr. Howell’s moral
courage in the face of a very vocal minority led by Ms. Collins.
5. Ms. Collins has engaged in a number of serious omissions and misrepresentations
about both the project and efforts in 2015 to settle the appeals with the Rozos.
Among other things, those omissions and misrepresentations likely explain Mr.
Howell’s misunderstanding about the viability of pathway connections at the
addresses he cites below. Marshall will contact you (Mr. Carl) to discuss this and
other factual issues related to the appeals.
To reiterate my earlier offer, we will immediately reconsider our position, and potentially spare
everyone a time-consuming and costly appeal process, if a single authority constitutionally
justifying Collins’ demand for a public pathway across the Rozos’ backyard can be produced.
Short of that, the Rozos are of the view that they should not have to give up their federally
protected constitutional rights so that they can obtain a permit to build a house on their lot. We
sincerely hope that you share that view.
If any of you have any questions, please do not hesitate to reach out to me or Marshall.
Paul J. Beard II | ALSTON & BIRD LLP
1115 11th Street, Sacramento CA 95814
Office: 916-498-3354 | Mobile: 818-216-3988
paul.beard@alston.com | http://www.alston.com/professionals/paul-beard/
Atlanta | Beijing | Brussels| Charlotte | Dallas | Los Angeles | New York | Research Triangle
| Sacramento| Silicon Valley | Washington DC
17 Consecutive Years on Fortune® Magazine’s “The 100 Best Companies To Work
For”™

---------- Forwarded message ---------From: "Carl, Dan@Coastal" <Dan.Carl@coastal.ca.gov>
Date: Mon, Jul 4, 2016 at 3:23 PM -0700
Subject: RE: Easement
To: "Erik Howell" <erik@erikhowell.com>, "marshall@slolegal.com"
<marshall@slolegal.com>
Hi Erik,
Thanks for including me in the email exchange. Your understanding regarding the Rozo's
interest in an easement dedication at the current time is the same as mine. In any case, we are
continuing to evaluate the flood of information we received when the first staff report was
initially distributed, including both from Mr. Beard and his associates as well as from Ms.
Collins. For the record, and and as I understand has been communicated to the parties
involved, at this point there is almost no chance we intend to recommend NSI. There are
issues of statewide and LCP implementation importance for sure, and we are evaluating all
possible options for resolution through a de novo hearing. As to when the hearing may be
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scheduled, we have not yet set a preliminary date as we are still working through the various
resolution options internally. Hope that helps clarify.
Dan
From: Erik Howell [erik@erikhowell.com]
Sent: Sunday, July 03, 2016 8:43 AM
To: marshall@slolegal.com; Carl, Dan@Coastal; Erik Howell
Subject: Re: Easement

Marshall,
I met with the Rozos yesterday. They stated that they are not willing to offer the
easement. Obviously, that is their business. As you know, I was merely attempting to
address the issues raised in the appeal while still allowing them to move forward with their
project. I also expressed to the Rozos my belief that the Commission staff is more likely than
not to place the matter on the March 2017 agenda. Typically staff wants hearings to take
place locally. They disagreed with my assessment. I can only presume delays are not an
issue for them.
They also seem fairly confident that staff will find no substantial issue and that the
Commission will concur. Given the correspondence from Paul Beard, however, this may not
be a slam dunk. HIs letter would seem to argue for statewide issues associated with this
easement and thus, substantial issue. They also run the risk that the Commission may send
them back to the drawing board on all of this.
Well, good luck with this. If I were the Rozos, I would have long since made the offer to
dedicate and put this thing to bed. Hope you’re having a great weekend. I will talk to you
soon.
-Erik

On Jul 2, 2016, at 2:10 PM, Marshall E. Ochylski <mochylski@slolegal.com>
wrote:
Erik,
Thank you for your efforts in trying to resolve this matter.
I can change the addresses of the future connections. The addresses that I
included were based the attached Exhibit that I was given by the Rozos.
I can easily add the Coastal Conservancy as an alternate Grantee, if the Rozos
agree.
The dates will all be made current.
I will wait to hear from the Rozos as to how they want to proceed.
I hope you have a great 4th of July weekend!!
Thank you.
<image001.gif>
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Marshall E. Ochylski,
Attorney at Law
The Law Office of Marshall E. Ochylski
Mailing Address: Post Office Box 14327
San Luis Obispo, CA 93406-4327
Telephone: 805-544-4546 (Direct Line)
Cell Phone: 805-441-4466
Email: marshall@slolegal.com
Website: www.slolegal.com
CONFIDENTIALITY NOTICE AND DISCLAIMER: This e-mail message and any attachments
are intended solely for the use of the individual or entity to which it is addressed, and may contain
information that is privileged, confidential and exempt from disclosure under applicable law. If the
reader of this message is not the intended recipient, or the employee or agent responsible for
delivering the message to the intended recipient, you are hereby notified that any dissemination,
distribution or copying of this communication is strictly prohibited. If you have received this
communication in error, please delete the original e-mail message from your system and notify us
immediately by reply e-mail or telephone at (805) 544-4546. Thank you.
Internet communication cannot be guaranteed to be secure since information could be intercepted,
corrupted, delayed, lost, destroyed, or contain viruses. As a result, we do not accept any
responsibility for any errors or omissions that are present in this email or any attachment that have
arisen as a result of e-mail transmission. If verification is required, please request a hard copy
version. Thank you.

<image004.jpg> Please consider the environment before printing this email.
From: Erik Howell [mailto:erik@erikhowell.com]
Sent: Friday, July 01, 2016 9:43 AM
To: mochylski@slolegal.com
Subject: Easement

Marshall,

I am going to be meeting with the Rozos this weekend. I think
the addresses on the draft offer to dedicate for the future easements
to connect through 388 Windward may not be correct. I think the
correct addresses for future connections are 367 Boeker or 398
Windward. Also, could you add to the offer to dedicate the addition
of Coastal Conservancy as an alternate to the City of Pismo Beach?
Thank you.
-Erik
P.S. Of course the dates on everything need to be changed. :-)

<Pathway Diagram.pdf>

NOTICE: This e-mail message and all attachments may contain legally privileged and
confidential information intended solely for the use of the addressee. If you are not the
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From:
To:
Cc:
Subject:
Date:
Attachments:

Beard, Paul
Carl, Dan@Coastal
Marshall E. Ochylski (mochylski@slolegal.com); erik@erikhowell.com; Yair Chaver
RE: Easement
Wednesday, July 06, 2016 9:50:12 AM
image001.emz
image002.png

Yair – I’m available to discuss at your earliest convenience. 818-216-3988. Thanks.
Paul J. Beard II | ALSTON & BIRD LLP
Office: 916-498-3354 | Mobile: 818-216-3988
From: Carl, Dan@Coastal [mailto:Dan.Carl@coastal.ca.gov]
Sent: Wednesday, July 6, 2016 9:34 AM
To: Beard, Paul <Paul.Beard@alston.com>
Cc: Marshall E. Ochylski (mochylski@slolegal.com) <mochylski@slolegal.com>;
erik@erikhowell.com; Yair Chaver <Yair.Chaver@coastal.ca.gov>
Subject: RE: Easement

Mr. Beard:
Thank you for your additional input. We understand your position on behalf of the Rozos. As
I indicated in my email below, we are continuing to evaluate and internally discuss options
for possible resolution of the issues raised. And we have already reevaluated our original
recommendation in light of all of the new information received since it was first distributed,
and the current facts and context here suggest we will almost certainly not be recommending
NSI moving forward. Mr. Chaver will be in contact with you and/or Mr. Ochylski once we
have a firmer sense of potential options for resolution and a potential hearing schedule. Thank
you for your continued patience.
________________________

Dan Carl

District Director
Central Coast and North Central Coast Districts
California Coastal Commission
725 Front Street, Suite 300
Santa Cruz, CA 95060
831-427-4863
dan.carl@coastal.ca.gov
www.coastal.ca.gov

Every Californian
should conserve
water. Find out
how at
SaveOurWater.com
and Drought.CA.gov

From: Beard, Paul [mailto:Paul.Beard@alston.com]
Sent: Wednesday, July 06, 2016 12:54 AM
To: Carl, Dan@Coastal; erik@erikhowell.com
Cc: Marshall E. Ochylski (mochylski@slolegal.com)
Subject: RE: Easement
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Dear Mr. Carl and Mr. Howell:
As co-representative of the Rozos with respect to the pending appeals, I received this email
chain from Marshall. I’m writing to clarify a few points that I hope will help to inform Coastal
Commission staff’s recommendation:
1. Mr. Howell’s email states that my correspondence “would seem to argue for statewide
issues associated with this easement.” Mr. Howell must be confusing Tarren Collins’
correspondence with mine. In two separate emails to Coastal Commission staff
(dated 3/25 and 3/29), Ms. Collins unsurprisingly described her appeals as raising
“statewide” issues.
2. By contrast, my correspondence agrees with the original Coastal Commission staff
report that the appeals raise no substantial issue (let alone statewide issues). The
purpose of that correspondence was to provide an additional reason for a NSI
recommendation: The City’s decision not to require a public pathway through the
Rozos’ backyard is not only consistent with the City’s LCP, but
constitutionally compelled by the Takings Clause of the Fifth Amendment to the U.S.
Constitution under Nollan v. California Coastal Commission, 483 U.S. 825 (1987). A NSI
recommendation and Coastal Commission concurrence may not be a “slam dunk” at
this point (for reasons that we cannot understand), but the takings argument
definitely is. There is no way, constitutionally, that a public pathway can be required
of the Rozos as a condition of their project. Nollan, 483 U.S. 825 (a permit condition
that bears no essential nexus to the impacts of the project is unconstitutional and
“out and out an plan of extortion”); see also Bowman v. California Coastal Commission,
230 Cal.App.4th 1146 (2014) (holding, in part, that the Coastal Commission’s taking
of a public-access easement failed Nollan, because there was “no rational nexus, no
less rough proportionality” between the project’s impacts and the need for a
pathway).
Of course, if Tarren Collins and her supporters want a pathway across the Rozos’
backyard, they are free to try to persuade the Rozos to sell them such an important
interest in their private property. But the Rozos cannot be forced give up a public
pathway for nothing. The LCP does not require it. And the Constitution forbids it.
3. That being said, if Ms. Collins, Coastal Commission counsel, or anyone else has any
legal authority making such a permit condition constitutionally permissible, we would
be more than happy to review that authority and reconsider whether to settle these
appeals with an offer to dedicate a pathway, thereby saving everyone—especially
Coastal Commission staff—precious time and expense working on the appeals.
Conversely, if no such authority exists, and there is no good reason
why Nollan, Bowman, and other precedents do not categorically bar such a permit
condition, then the original staff report recommending NSI should be reinstated and
the appeals placed on calendar as soon as possible so that the Rozos can move on
with their lives.
4. The Rozos appreciate Mr. Howell’s efforts in trying to resolve these appeals, including
taking time out of a holiday weekend to meet with them. They are especially
appreciative of Mr. Howell’s representation, made at that meeting, that he would
support the Rozos’ City-approved project (which he rightly voted for) against a
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“substantial issue” determination. Mr. Howell’s backing gives the Rozos the moral
support they need during this very trying time and reflects Mr. Howell’s moral
courage in the face of a very vocal minority led by Ms. Collins.
5. Ms. Collins has engaged in a number of serious omissions and misrepresentations
about both the project and efforts in 2015 to settle the appeals with the Rozos.
Among other things, those omissions and misrepresentations likely explain Mr.
Howell’s misunderstanding about the viability of pathway connections at the
addresses he cites below. Marshall will contact you (Mr. Carl) to discuss this and
other factual issues related to the appeals.
To reiterate my earlier offer, we will immediately reconsider our position, and potentially spare
everyone a time-consuming and costly appeal process, if a single authority constitutionally
justifying Collins’ demand for a public pathway across the Rozos’ backyard can be produced.
Short of that, the Rozos are of the view that they should not have to give up their federally
protected constitutional rights so that they can obtain a permit to build a house on their lot. We
sincerely hope that you share that view.
If any of you have any questions, please do not hesitate to reach out to me or Marshall.
Paul J. Beard II | ALSTON & BIRD LLP
1115 11th Street, Sacramento CA 95814
Office: 916-498-3354 | Mobile: 818-216-3988
paul.beard@alston.com | http://www.alston.com/professionals/paul-beard/
Atlanta | Beijing | Brussels| Charlotte | Dallas | Los Angeles | New York | Research Triangle
| Sacramento| Silicon Valley | Washington DC
17 Consecutive Years on Fortune® Magazine’s “The 100 Best Companies To Work
For”™

---------- Forwarded message ---------From: "Carl, Dan@Coastal" <Dan.Carl@coastal.ca.gov>
Date: Mon, Jul 4, 2016 at 3:23 PM -0700
Subject: RE: Easement
To: "Erik Howell" <erik@erikhowell.com>, "marshall@slolegal.com"
<marshall@slolegal.com>
Hi Erik,
Thanks for including me in the email exchange. Your understanding regarding the Rozo's
interest in an easement dedication at the current time is the same as mine. In any case, we are
continuing to evaluate the flood of information we received when the first staff report was
initially distributed, including both from Mr. Beard and his associates as well as from Ms.
Collins. For the record, and and as I understand has been communicated to the parties
involved, at this point there is almost no chance we intend to recommend NSI. There are
issues of statewide and LCP implementation importance for sure, and we are evaluating all
possible options for resolution through a de novo hearing. As to when the hearing may be
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scheduled, we have not yet set a preliminary date as we are still working through the various
resolution options internally. Hope that helps clarify.
Dan
From: Erik Howell [erik@erikhowell.com]
Sent: Sunday, July 03, 2016 8:43 AM
To: marshall@slolegal.com; Carl, Dan@Coastal; Erik Howell
Subject: Re: Easement

Marshall,
I met with the Rozos yesterday. They stated that they are not willing to offer the
easement. Obviously, that is their business. As you know, I was merely attempting to
address the issues raised in the appeal while still allowing them to move forward with their
project. I also expressed to the Rozos my belief that the Commission staff is more likely than
not to place the matter on the March 2017 agenda. Typically staff wants hearings to take
place locally. They disagreed with my assessment. I can only presume delays are not an
issue for them.
They also seem fairly confident that staff will find no substantial issue and that the
Commission will concur. Given the correspondence from Paul Beard, however, this may not
be a slam dunk. HIs letter would seem to argue for statewide issues associated with this
easement and thus, substantial issue. They also run the risk that the Commission may send
them back to the drawing board on all of this.
Well, good luck with this. If I were the Rozos, I would have long since made the offer to
dedicate and put this thing to bed. Hope you’re having a great weekend. I will talk to you
soon.
-Erik

On Jul 2, 2016, at 2:10 PM, Marshall E. Ochylski <mochylski@slolegal.com>
wrote:
Erik,
Thank you for your efforts in trying to resolve this matter.
I can change the addresses of the future connections. The addresses that I
included were based the attached Exhibit that I was given by the Rozos.
I can easily add the Coastal Conservancy as an alternate Grantee, if the Rozos
agree.
The dates will all be made current.
I will wait to hear from the Rozos as to how they want to proceed.
I hope you have a great 4th of July weekend!!
Thank you.
<image001.gif>
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Marshall E. Ochylski,
Attorney at Law
The Law Office of Marshall E. Ochylski
Mailing Address: Post Office Box 14327
San Luis Obispo, CA 93406-4327
Telephone: 805-544-4546 (Direct Line)
Cell Phone: 805-441-4466
Email: marshall@slolegal.com
Website: www.slolegal.com
CONFIDENTIALITY NOTICE AND DISCLAIMER: This e-mail message and any attachments
are intended solely for the use of the individual or entity to which it is addressed, and may contain
information that is privileged, confidential and exempt from disclosure under applicable law. If the
reader of this message is not the intended recipient, or the employee or agent responsible for
delivering the message to the intended recipient, you are hereby notified that any dissemination,
distribution or copying of this communication is strictly prohibited. If you have received this
communication in error, please delete the original e-mail message from your system and notify us
immediately by reply e-mail or telephone at (805) 544-4546. Thank you.
Internet communication cannot be guaranteed to be secure since information could be intercepted,
corrupted, delayed, lost, destroyed, or contain viruses. As a result, we do not accept any
responsibility for any errors or omissions that are present in this email or any attachment that have
arisen as a result of e-mail transmission. If verification is required, please request a hard copy
version. Thank you.

<image004.jpg> Please consider the environment before printing this email.
From: Erik Howell [mailto:erik@erikhowell.com]
Sent: Friday, July 01, 2016 9:43 AM
To: mochylski@slolegal.com
Subject: Easement

Marshall,

I am going to be meeting with the Rozos this weekend. I think
the addresses on the draft offer to dedicate for the future easements
to connect through 388 Windward may not be correct. I think the
correct addresses for future connections are 367 Boeker or 398
Windward. Also, could you add to the offer to dedicate the addition
of Coastal Conservancy as an alternate to the City of Pismo Beach?
Thank you.
-Erik
P.S. Of course the dates on everything need to be changed. :-)

<Pathway Diagram.pdf>

NOTICE: This e-mail message and all attachments may contain legally privileged and
confidential information intended solely for the use of the addressee. If you are not the
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intended recipient, you are hereby notified that you may not read, copy, distribute or
otherwise use this message or its attachments. If you have received this message in error,
please notify the sender by email and delete all copies of the message immediately.
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