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Commission staff has received additional correspondence regarding the above-referenced
proposed project in the time since the staff report was distributed (from the Applicants’ attorney
(Paul Beard), the Appellants in this matter (Tarren Collins and Laurie Cummings), the City of
Pismo Beach, San Luis Obispo County Supervisor Debbie Arnold, the Pacific Legal Foundation,
and others — see letters attached). The purpose of this addendum is to respond to these comments,
including certain comments made by the Applicant’s attorney in a letter date received in the
Central Coast District office on January 6, 2017." This addendum responds to certain contentions
made in these comments, but does not alter staff’s fundamental recommendation that the
Commission find substantial issue for the appeals under consideration.

As an initial matter, the Applicants’ attorney (and others) appear to be confusing questions
regarding substantial issue determinations and de novo consideration of CDP applications. Given
that the Applicants have exercised their right to postpone the de novo portion of the hearing
should the Commission find a substantial issue, the only question before the Commission at the
January 12, 2017 hearing is the question of whether the City’s action raises a substantial issue
with respect to the LCP and the Coastal Act (see also “Appeal Procedures” and “Substantial
Issue Determination” sections of the staff report starting on pages 7 and 9 for more information).
As detailed in the staff report, the question of whether a substantial issue exists is different than
the question of whether to approve or deny a CDP. In the case of the former, it is a threshold
investigation into the City’s action and the facts of the case to determine if the Commission
should take jurisdiction over the CDP application. Importantly, the Commission’s regulations
presume a substantial issue,” and the substantial issue determination analysis is not designed to
make a decision whether to approve or deny a proposal or whether, how, or to what extent to

" A letter received January 4, 2017 from Mr. Jeremy Talcott of the Pacific Legal Foundation also raises similar constitutional
questions regarding the public access easement, and other comments received raise similar issues regarding both staff’s public
access analysis and its mass and scale analysis.

2 Per Title 14 of California Code of Regulations (CCR) Section 13115(b), the Commission shall consider the CDP application

de novo in an appeal context “unless the Commission finds that the appeal raises no significant question” in terms of LCP
conformance and Coastal Act public access and recreation conformance (emphasis added).



A-3-PSB-15-0030 (Rozo SFD) Addendum

condition any approval, but rather it is to assess the adequacy of the City’s approval in light of
the facts of the case as well as the issues raised on appeal, and to determine if the adequacy of
the City’s approval in light of these circumstances warrants Commission consideration of the
CDP application. In this case, and for the reasons more fully articulated in the staff report, staff
continues to recommend that the Commission find a substantial issue.

Public Access

In terms of specific issues raised by the comments received, the substantive comments refer
primarily to two of the substantial issue analyses in the staff report, namely public access and
community character/compatibility. With respect to the former, Mr. Beard’s letter states: “the
question is whether ‘substantial issue exists with respect to the grounds on which an appeal has
been filed.” The answer turns on whether the project violates the LCP or the Coastal Act’s
public-access policies” (emphasis added). In the next sentence Mr. Beard quotes a case (Hines v.
California Coastal Commission (2010) 186 Cal.App.4th 830) as stating “A substantial issue is
defined as one that presents a ‘significant question’ as to conformity with the certified local
coastal program” (emphasis added).

First, at the Substantial Issue/No Substantial Issue stage the Commission is not determining
whether a project categorically “violates” LCP or Coastal Act policies, but rather, as Hines
states, whether the project presents a “significant question” as to conformity with the LCP and/or
Chapter 3 public access policies, as also discussed above. Mr. Beard’s letter equates a
“significant question” to a “violation,” which inappropriately reframes the regulation in a way in
which it is not actually written, alleging that a different standard (namely a violation) must be
met to find substantial issue. This is simply incorrect. Second, applying the Hines standard, staff
is within its authorized discretion to recommend that questions relating to public access at the
Rozo’s property to connect a gap in the California Coastal Trail (CCT) do raise a “significant
question” as to conformity with LCP and Coastal Act public access policies. As detailed in the
staff report, the LCP includes multiple policies related to providing connected public access, all
of which amplify Coastal Act public access policies that also apply, including LCP Policy LU-H-
8 (which specifically references making a trail connection between Windward and Boeker
Avenues, implicating the project site near the seaward end of Windward Avenue and further
implicating the CCT). Proper interpretation and application of these policies, including LCP
Policies LU-H-8 and PR-5, as well as the statewide significance of connecting the CCT, all
support a finding that the appeal raises a substantial issue with respect to the LCP public access
policy grounds on which the appeal has been filed. The question at this stage is not whether the
Commission can require a public accessway to be provided in a de novo review, but rather
whether the facts and circumstances of this case in light of the appeal contentions raise a
substantial issue warranting Commission review of the CDP application. Mr. Beard construes the
substantial issue stage of the appeal process as presenting both questions, which misrepresents
what is before the Commission in a substantial issue context. The Commission need not make a
decision on whether public access is required or not in this case to find substantial issue, even if,
as Mr. Beard contends, it would be allegedly unconstitutional for the Commission to require
public access in this location in a CDP application context.

The constitutional question of whether the Commission can require an exaction in response to
the significant public access questions raised by the appeal is separate from consideration of
whether the appeal raises a substantial issue with respect to LCP and/or Coastal Act public



A-3-PSB-15-0030 (Rozo SFD) Addendum

access policies. Any inability to constitutionally require an exaction here does not preclude the
Commission from first finding that the issues raised by the appeal establish a significant question
regarding the basis of conformity with LCP and/or Coastal Act public access policies.
Acknowledgment of the Commission’s constitutional limitations, if any, is appropriately made in
the de novo consideration when the Commission normally considers what conditions it can apply
to a development application.

Considering the above, as well as the fact that Commission staff recommends finding substantial
issue on other independent bases (as discussed below), on balance the appeal supports the
presumption of substantial issue, rather than supporting a finding that the appeal raises no
significant question of LCP and/or Coastal Act public access policy conformity, as the
Applicants’ attorney would suggest.

Community Character/Compatibility

Mr. Beard’s letter states: “As stated above, ‘Substantial issue’ can be found only ‘with respect to
the ground on which an appeal has been filed” — not on any ground the staff chooses.” Mr. Beard
asserts that: (1) procedurally, Commission staff should not have cited IP Section 17.105.135(a)
as a basis for the substantial issue determination because it was not cited by the Appellants; and
(2) substantively, staff misapplied IP Section 17.105.135(a) by including the project’s stairwells
and elevator in the calculation.

With respect to the first question, in their appeals the Appellants raised concerns that the size and
character of the City-approved structure do not meet LCP policies, and they also cite LCP Policy
LU-H-4(a). Commission staff, as has been the Commission’s long practice, evaluated those
appeal contentions broadly, and not unduly limited in terms of just the specific policies that were
cited. The Commission has done this historically as a means of maximizing public participation
under the Coastal Act and the Commission’s regulations, and to best achieve Coastal Act (and by
extension LCP) objectives.’ In other words, individual appellants are not required to be LCP and
Coastal Act experts in order to raise concerns with local government decisions, and the lack of a
specific statutory or regulatory policy citation does not mean that the policies that are implicated
by a concern raised by appellants cannot be considered by staff when evaluating the merits of the
concerns raised. Rather, the contentions necessarily extend to policies implicated by the appeal
and not just the specific provisions cited by an appellant. In this case, questions of mass and
scale are primary appeal contentions, and the LCP includes a series of standards that apply,
including LCP Section 17.105.135(a) that limits second floor bulk to 80% of the first floor bulk
(see also staff report discussion beginning on page 9).* To suggest that the Commission should
disregard LCP policies simply because they were not explicitly cited to by an appellant is to
thwart the objectives of the LCP (and the Coastal Act by extension), and to reduce as opposed to
maximizing public participation as is required by the Coastal Act.

With respect to the substantive question regarding the manner in which IP Section 17.105.135
applies to this case, staff does not agree with Mr. Beard or the City on this point. As discussed in

3 CCR Section 13003 states: “Each of these regulations shall be interpreted and liberally construed to accomplish the purposes
and carry out the objectives of the California Coastal Act of 1976.”

* LCP Section 17.105.135 is also one of the Implementation Plan sections that carry out the Land Use Plan (LUP) with respect
to mass and scale, including LUP Policy LU-H-4(a) cited by the appeals, and is separately applicable for that reason as well.
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the staff report (beginning on page 9), IP Section 17.105.135 relies on IP Section 17.006.0485,
which defines gross floor area for the purpose of applying Section 17.105.135. IP Section
17.006.0485 explicitly lists the floor areas that are not included in the calculation (i.e., “not
including the area of the courts, open decks, patios, and basements”), and this list does not
include stairwells and elevator shafts. In other words, IP Section 17.006.0485 provides a
comprehensive and complete list as to what is excluded from such floor area calculations. Based
on established laws of statutory interpretation, when a list is enumerated, items not enumerated
on the list are presumed to be excluded from the list (expressio unius est exclusion alterius or
“the express mention of one thing excludes all others”). In this case, IP Section 17.006.0485
specifically enumerates what is excluded from calculation of gross floor area. Stairwells and
elevator shafts are not enumerated in this exclusion list, so they are properly considered in the
gross floor area calculation.’

In sum, Commission staff did not manufacture grounds for appeal, but only looked at the LCP
provisions implicated by the appeal contentions, including the IP sections related to the appeal
contention of structure size and neighborhood compatibility. Thus, Commission staff’s
recommendation is both procedurally and substantively based on grounds raised in the appeals.
As described further in the staff report, the Applicants’ proposed second story bulk exceeds the
LCP allowed maximum, and staff believes that this raises a substantial LCP conformance issue
with respect to an appeal that is based in applicable part on the scale of the City-approved
structure.

Process

In his email correspondence of January 9, 2017, Mr. Beard alleges that “the 80%-ratio issue
came out of left field.” However, staff informed Mr. Beard regarding the 80% issue in early
December, and Mr. Beard acknowledged staff’s position at that time, while disagreeing with it.
Thus, to state that the issue was a surprise misrepresents staff’s discussions with Mr. Beard. The
same can be said regarding staff’s position that this matter raises a substantial issue inasmuch as
Mr. Beard was made aware of staff’s position in this regard as early as July 2016.°

In addition, Mr. Beard and others make a series of observations regarding the fact that staff
previously produced a staff report with a recommendation of no substantial issue for the April
2016 Commission meeting. After that report was released, staff received correspondence from
the Applicants, the Appellants, and others (e.g., Pacific Legal Foundation, etc.) raising a series of
issues related to that recommendation. At that time, staff postponed the April 2016 hearing in
order to evaluate the issues raised, including in light of the significant amount of new
information that had been provided in the time since the prior staff report was published. Based
on that additional review, staff modified its staff recommendation in light of new-found facts and
analyses. Staff did not, as Mr. Beard and San Luis Obispo County Supervisor Debbie Arnold

Staff also notes that the claim that excluding such areas from floor area calculations is “industry practice,” and thus that these
areas should be excluded from floor area calculations in this case, is immaterial to the LCP compliance question. Whether it is
industry practice or not, the LCP does not exclude such areas, and they are properly included under the LCP for purpose of
calculating gross floor area.

At that time there was also come confusion as the Applicants had two different attorneys representing them, and one, Marshall
Ochylski, indicated to staff that he was in the process of negotiating a public access easement with the City, while the other,
Mr. Beard, was representing that the Applicants would not provide an easement. It was not until July 18, 2016 that the
Applicants indicated that staff should work with Mr. Beard going forward and not Mr. Ochylski.
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contend in their January 6, 2017 letters (attached), bow to pressure from Appellants or others in
updating staff’s recommendation. Rather, staff evaluated the contentions in light of all of the
information to date and concluded that the appeals do in fact raise substantial issues in terms of
both public access and mass/scale, as is more fully described in the current staff report. Thus, not
only does that prior staff report have no relevant legal status (as it was never acted upon and was
instead retracted by staff), staff no longer supports the prior conclusion set forth in that staff
report based on the updated, additional analyses staff has performed since then, and staff’s
conclusion is as is presented in the staff report dated prepared December 23, 2016.


























































































































































































- EXPARTE COMMUNICATION DISCLOSURE FORM

Filed by Commissioner: Erik Howell
1) Name or description of project; 388 Windward
2) Date and time of receipt of communication: March 23,2016  10:19 am

3) Location of communication: Pismo Beach by telephone

(If not in person, include the means of communication, e.g., telephone, e-mail, etc.)

4) |dentity of person(s) initiating communication: ~ Efik Howell

5) Identity of person(s) on whose behalf communication was made: Erik Howell

6) Identity of persons(s) receiving communication: Erik Howell

7) Identity of all person(s) present during the communication: Efik Howell, Marshall
Ochylski

Complete, comprehensive description of communication content (attach complete set of
any text or graphic material presented):

| contacted Marshall Ochylski to discuss with him a letter | received as a member of the

Pismo Beach City Council in which his clients stated a recision of their offer to dedicate

an easement over their property to continue the coastal trail. Mr. Ochylski stated

his clients' intention to come before the Coastal Commission for a hearing. | warned

him that a finding of substantial issue by the Commission would lead to a de novo

hearing in which all aspects of the project could be subject to review.

3/25/16
Date Signature of Commissioner

TIMING FOR FILING OF DISCLOSURE FORM: File this form with the Executive
Director within seven (7) days of the ex parte communication, if the communication
occurred seven or more days in advance of the Commission hearing on the item that
was the subject of the communication. If the communication occurred within seven (7)
days of the hearing, provide the information orally on the record of the proceeding and
provide the Executive Director with a copy of any written material that was part of the
communication. This form may be filed with the Executive Director in addition to the oral
disclosure.



EX PARTE COMMUNICATION DISCLOSURE FORM

Filed by Commissioner: Erik Howell
1) Name or description of project: 388 Windward
2) Date and time of receipt of communication: March 23,2016 1:13 pm

3) Location of communication: Pismo Beach by telephone

(If not in person, include the means of communication, e.g., telephone, e-mail, etc.)

4) Identity of person(s) initiating communication; ~_Erik Howell

5) Identity of person(s) on whose behalf communication was made: Erik Howell

- 6) Identity of persons(s) receiving communication; Efik Howell

7) Identity of all person(s) present during the communication: Erik Howell, Tarren
Collins

Complete, comprehensive description of communication content (attach complete set of
any text or graphic material presented): '

TarrenCollins shared that she had been unable to reach a resolution with the

applicants despite their offer to dedicate an easement due to the difficulty of finding

an organization willing to accept the easement. | encouraged her to continue to work

with Mr. Ochylski on the matter and suggested that simply recording the easement

. might suffice to protect the frail. | also suggested that she continue to work with staff.
to address her concerns.

3/25/16
Date ' Signature of Commissioner

TIMING FOR FILING OF DISCLOSURE FORM: File this form with the Executive
Director within seven (7) days of the ex parte communication, if the communication
occurred seven or more days in advance of the Commission hearing on the item that
was the subject of the communication. If the communication occurred within seven (7)
days of the hearing, provide the information orally on the record of the proceeding and
provide the Executive Director with a copy of any written material that was part of the
communication. This form may be filed with the Executive Director in addition to the oral
disclosure. ‘
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Staff: Yair Chaver - SC
Staff Report: 12/23/2016
Hearing Date: 01/12/2017

APPEAL STAFF REPORT: SUBSTANTIAL ISSUE
DETERMINATION & DE NOVO HEARING

Appeal Number:
Applicants:
Appellants:

Local Government:

Local Decision:

Location:

Project Description:

Staff Recommendation:

A-3-PSB-15-0030

Ernie and Pam Rozo

Tarren Collins and Laurie Cummings
City of Pismo Beach

City of Pismo Beach coastal development permit application number
14-000080 approved by the Pismo Beach Planning Commission on
July 8, 2014, and upheld on appeal by the Pismo Beach City Council
on April 21, 2015.

388 Windward Avenue near its intersection with Ocean Boulevard
near the shoreline and just upcoast of Dinosaur Caves Park in the
Shell Beach area of the City of Pismo Beach, San Luis Obispo
County (APN 010-371-012).

Demolition of an existing single-story single-family residence and
construction of a new two-story single-family residence with an
attached two-car garage and an attached secondary dwelling unit.

Substantial Issue Exists; Approval with Conditions

Important Hearing Procedure Note: The Commission will not take testimony on this
“substantial issue” recommendation unless at least three Commissioners request it. The
Commission may ask questions of the Applicant, any aggrieved person, the Attorney General or
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the Executive Director prior to determining whether or not to take testimony regarding whether
the appeal raises a substantial issue. (14 CCR § 13115(c).) If the Commission takes testimony
regarding whether the appeal raises a substantial issue, testimony is generally (and at the
discretion of the Chair) limited to three minutes total per side. Only the Applicant, persons who
opposed the application before the local government (or their representatives), and the local
government shall be qualified to testify during this phase of the hearing. (Id. § 13117.) Others
may submit comments in writing. (Id.) If the Commission finds that the appeal raises a
substantial issue, the de novo phase of the hearing will follow, unless it has been postponed,
during which the Commission will take public testimony. (Id. § 13115(b).)

SUMMARY OF STAFF RECOMMENDATION

The City of Pismo Beach approved a coastal development permit (CDP) authorizing demolition
of an existing 1,319 square-foot single-story single-family residence and construction of a new
3,741 square-foot, two-story single-family residence with an attached secondary dwelling unit
and an attached garage. The project is located in the Shell Beach neighborhood just upcoast of
Dinosaur Caves Park, and is located one house inland from the immediate shoreline atop the
bluffs near the intersection of Windward Avenue and Ocean Boulevard. The Appellants contend
that the City-approved project is inconsistent with City of Pismo Beach Local Coastal Program
(LCP) policies related to providing public trail access and protecting community character, as
well as provisions for allowing access to a public sewer easement located on the site.

After reviewing the local record, staff believes that the City’s approval raises a substantial LCP
conformance issue, but that project modifications are available to allow the Commission to
approve a residential project at this location that is consistent with the LCP through a de novo
action on the CDP application.

In terms of the community character appeal contentions, the project does not meet LCP
requirements with respect to the size of the second story. Specifically, the second story is only
allowed to be 80% the size of the first story per the LCP, and in this case the approved second
story is nearly 90% of the size of the first story. The project also includes an unusual ‘bridge’
feature over the sewer easement area, exacerbating the fact that the project is roughly tripling the
square footage of the residential development as compared to the existing residential square
footage which, in and of itself is not violative of the LCP, but should be understood in the
context of the development exceeding the LCP limitation on second-floor gross floor area.
Although there are some similar two-story residences in the area, the lack of compliance with the
LCP’s maximum size requirements raises a substantial LCP conformance issue.

With respect to public access, the LCP includes a series of provisions related to providing lateral
public access along the shoreline in the Shell Beach area, amplifying more general Coastal Act
provisions to the same effect that also apply. Much of Shell Beach includes connected public
lateral access trails, including those provided through CDP actions pursuant to these LCP and
Coastal Act provisions, forming portions of the California Coastal Trail (CCT) in this area.
However, there are gaps in the CCT, including one between Windward Avenue and upcoast
Boeker Avenue where residential development precludes the connection of these two streets for
public access, and which requires trail users to continue on an inland loop of over one-half mile
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to continue accessing the CCT on either side of this site. The City did not require any type of
trail easement through its approval. The issues associated with a potential trail at this location are
significant, and raise statewide CCT concerns given the trail gap at this location, and thus raise
substantial LCP and Coastal Act conformance issues requiring Commission consideration.

In de novo review, staff believes that conditions can be applied to reduce the size of the
residence to meet the LCP’s requirements in this respect. Even though the residence will still be
a significant increase from what currently exists, staff does not believe it will be significantly out
of character with other residential development in the area, including in terms of existing two-
story residences adjacent to this site on Boeker Avenue as well as just inland of the site on
Windward Avenue.

With respect to public access, although a trail easement would indeed be beneficial to helping to
close the CCT gap at this location,* staff has analyzed the public access impacts of the proposed
project and do not believe that these impacts rise to the level of requiring an easement as
compensatory mitigation for such impacts. LCP and Coastal Act objectives would be better
achieved with an easement, but this project appears to have limited public access impacts (if
any). That is not to say that some other similarly-situated residential project could not have more
significant access impacts that would require an easement, but the facts of this particular case do
not appear to warrant a trail easement as compensatory mitigation for impacts to public access
caused by approval of this development proposal. Thus, staff is not recommending a trail
easement be required in this case.

Staff recommends that the Commission approve a CDP with conditions for a reduced scale
residential project. The motions to find substantial issue and to approve the project per the staff
recommendation are found on page 5 below.

1 However, it is worth noting that an easement on the Applicants’ property would not connect to any existing easements located
on adjacent properties on Boeker Avenue, and thus an easement across a connected Boeker Avenue property would still be
required in the future to be able to close the CCT gap at this location.
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I. MOTIONS AND RESOLUTIONS

A. Substantial Issue Determination

Staff recommends that the Commission determine that a substantial issue exists with respect to
the grounds on which the appeal was filed. A finding of substantial issue would bring the CDP
application for the proposed project under the jurisdiction of the Commission for de novo
hearing and action. To implement this recommendation, staff recommends a NO vote on the
following motion. Failure of this motion will result in a de novo hearing on the CDP application,
and adoption of the following resolution and findings. Passage of this motion will result in a
finding of No Substantial Issue and the local action will become final and effective. The motion
passes only by affirmative vote of a majority of the Commissioners present.

Motion: I move that the Commission determine that Appeal NumberA-3-PSB-15-0030
raises no substantial issue with respect to the grounds on which the appeal has been filed
under Section 30603 of the Coastal Act, and | recommend a no vote.

Resolution to Find Substantial Issue: The Commission hereby finds that Appeal Number
A-3-PSB-15-0030 presents a substantial issue with respect to the grounds on which the
appeal has been filed under Section 30603 of the Coastal Act regarding consistency with
the certified Local Coastal Program and/or the public access and recreation policies of
the Coastal Act.

B. CDP Determination

Staff recommends that the Commission, after public hearing, approve a coastal development
permit for the proposed development. To implement this recommendation, staff recommends a
YES vote on the following motion. Passage of this motion will result in approval of the CDP as
conditioned and adoption of the following resolution and findings. The motion passes only by
affirmative vote of a majority of the Commissioners present.

Motion: I move that the Commission approve Coastal Development Permit Number A-3-
PSB-15-0030 pursuant to the staff recommendation, and | recommend a yes vote.

Resolution to Approve CDP: The Commission hereby approves Coastal Development
Permit Number A-3-PSB-15-0030 and adopts the findings set forth below on grounds that
the development as conditioned will be in conformity with City of Pismo Beach Local
Coastal Program policies and Coastal Act access and recreation policies. Approval of
the permit complies with the California Environmental Quality Act because either 1)
feasible mitigation measures and/or alternatives have been incorporated to substantially
lessen any significant adverse effects of the development on the environment, or 2) there
are no further feasible mitigation measures or alternatives that would substantially
lessen any significant adverse impacts of the development on the environment.
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I1. STANDARD CONDITIONS
This permit is granted subject to the following standard conditions:

1.

Notice of Receipt and Acknowledgment. The permit is not valid and development shall not
commence until a copy of the permit, signed by the Permittees or authorized agent,
acknowledging receipt of the permit and acceptance of the terms and conditions, is returned
to the Commission office.

Expiration. If development has not commenced, the permit will expire two years from the

date on which the Commission voted on the application. Development shall be pursued in a
diligent manner and completed in a reasonable period of time. Application for extension of
the permit must be made prior to the expiration date.

Interpretation. Any questions of intent or interpretation of any condition will be resolved by
the Executive Director or the Commission.

Assignment. The permit may be assigned to any qualified person, provided assignee files
with the Commission an affidavit accepting all terms and conditions of the permit.

Terms and Conditions Run with the Land. These terms and conditions shall be perpetual,
and it is the intention of the Commission and the Permittees to bind all future owners and
possessors of the subject property to the terms and conditions.

SPECIAL CONDITIONS

This permit is granted subject to the following special conditions:

1.

Final Plans. PRIOR TO ISSUANCE OF THE CDP, the Permittees shall submit, for the
review and written approval of the Executive Director, two full-size sets of final plans. The
final plans shall be in substantial conformance with the proposed project plans (see Exhibit
3) except that they shall be modified to limit the second-story gross floor area to no more
than 80% of the first-story gross floor area, with a preference for second-story reductions that
provide increased stepping back from the first-story as seen from public viewing areas along
Windward Avenue. The final plans shall be submitted with evidence and documentation
clearly showing the manner in which the 80% second-story threshold is maintained. The
Permittees shall undertake development in conformance with the approved final plans unless
the Commission amends this permit or the Executive Director provides a written
determination that no amendment is legally required for any proposed minor deviations.

Local Government Approval. This CDP action has no effect on conditions imposed by the
City of Pismo Beach on this project pursuant to an authority other than the Coastal Act,
except as provided in the last sentence of this condition. The Permittees are responsible for
compliance with all terms and conditions of this CDP in addition to any other requirements
imposed by other City of Pismo Beach terms and conditions pursuant to the City’s non-
Coastal Act authority. In the event of conflicts between the terms and conditions imposed by
the City of Pismo Beach and those of this CDP, the terms and conditions of this CDP shall
prevail.
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IV. FINDINGS AND DECLARATIONS
The Commission finds and declares as follows:

A. PROJECT DESCRIPTION AND LOCATION

The Applicants propose to demolish an existing 1,319-square-foot single-story single-family
residence and replace it with a 3,741-square-foot two-story single-family residence (consisting of
a 2,636-square-foot primary residence with an attached 495-square-foot garage and an attached
610-square-foot secondary dwelling unit) on a 5,236-square-foot lot located at 388 Windward
Avenue (APN 010-371-012). The project is located in the Shell Beach area of the City of Pismo
Beach upcoast from downtown Pismo Beach and between Highway 101 and the tall coastal
bluffs that front this stretch of the City. The site itself is in a residential area just upcoast of
Dinosaur Caves Park near the intersection of Windward Avenue and Ocean Boulevard, and it is
the second residential property inland from the blufftop edge. The parcel is designated and zoned
Single Family Residential (R-1) in the LCP, and the surrounding neighborhood contains a mix of
one, two, and three-story houses of varying sizes and architectural styles.

See Exhibit 1 for the project’s location, Exhibit 2 for project area photos, Exhibit 3 for project
plans, and Exhibit 4 for before (i.e., photo) and after (i.e., photo simulation) street views of the
site.

B. CiTtYy oF PiIsmo BEacH CDP APPROVAL

The City of Pismo Beach Planning Commission approved the proposed project through action on
City CDP 14-000080 by a 4-0 vote on July 8, 2014. The Planning Commission-approved project
was subsequently appealed to the City Council by four different appellant groups,” and on April
21, 2015 the City Council denied the appeals and approved the project by a 4-1 vote.® The City’s
notice of final local CDP action was received in the Coastal Commission’s Central Coast District
office on Wednesday May 6, 2015 (see Exhibit 6). The Coastal Commission’s ten-working-day
appeal period for this action began on Thursday May 7, 2015 and concluded at 5pm on
Wednesday May 20, 2015. Two valid appeals of the City’s CDP decision were received during
the appeal period (see below and see Exhibit 7).

C. APPEAL PROCEDURES

Coastal Act Section 30603 provides for the appeal to the Coastal Commission of certain CDP
decisions in jurisdictions with certified LCPs. The following categories of local CDP decisions
are appealable: (a) approval of CDPs for development that is located (1) between the sea and the
first public road paralleling the sea or within 300 feet of the inland extent of any beach or of the
mean high tide line of the sea where there is no beach, whichever is the greater distance, (2) on
tidelands, submerged lands, public trust lands, within 100 feet of any wetland, estuary, or stream,

2 Wayne and Julie Maire; Albert and Gila Pomerantz; David and Mary Storentta; and Robert Warner.

% The sole “no” vote was cast by Councilmember Blake.
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or within 300 feet of the top of the seaward face of any coastal bluff, and (3) in a sensitive
coastal resource area; or (b) for counties, approval of CDPs for development that is not
designated as the principal permitted use under the LCP. (Pub. Res. Code § 30603(a)(1)-(4).) In
addition, Section 30603 also provides that any local action (approval or denial) on a CDP for a
major public works project (including a publicly financed recreational facility and/or a special
district development) or an energy facility is appealable to the Commission. (Pub. Res. Code §
30603(a)(5).) This project is appealable because it is located between the first public road and the
sea, and because it is located within 300 feet of the mean high tide line and the coastal bluff.

The grounds for appeal under Section 30603 are limited to allegations that the development does
not conform to the certified LCP or to the public access policies of the Coastal Act. Section
30625(b) of the Coastal Act requires the Commission to consider a CDP for an appealed project
de novo unless a majority of the Commission finds that “no substantial issue” is raised by such
allegations. Under Section 30604(b), if the Commission conducts the de novo portion of an
appeal hearing and ultimately approves a CDP for a project, the Commission must find that the
proposed development is in conformity with the certified LCP. If a CDP is approved for a project
that is located between the nearest public road and the sea or the shoreline of any body of water
located within the coastal zone, Section 30604(c) also requires an additional specific finding that
the development is in conformity with the public access and recreation policies of Chapter 3 of
the Coastal Act. This project is located between the nearest public road and the sea and thus this
additional finding would need to be made (in addition to a finding that the proposed development
is in conformity with the City of Pismo Beach LCP) if the Commission were to approve the
project following a de novo hearing.

The only persons qualified to testify before the Commission on the substantial issue question are
the Applicant, persons opposed to the project who made their views known before the local
government (or their representatives), and the local government (per 14 CCR Section 13117).
Testimony from other persons regarding substantial issue must be submitted in writing. (1d.) Any
person may testify during the de novo CDP determination stage of an appeal, if there is one.

D. SUMMARY OF APPEAL CONTENTIONS

The Appellants contend that the City-approved project is inconsistent with City of Pismo Beach
LCP provisions, including those that: 1) protect public access; 2) regulate development size to
protect community character, and; 3) protect City public utility easements. Specifically, with
respect to public access, the Appellants contend the City-approved project is inconsistent with
LCP Policy LU-H-8 because the approved project does not include a public access easement
through the Applicants’ property to allow for a pedestrian connection between Boeker and
Windward Avenues. One of the appellants further states that the project presents an exceptional
opportunity to enrich the community by “adhering to the General Plan mandate to obtain an
access easement to complete a pedestrian path connecting the south end of Shell Beach with
Ocean Boulevard” and that to allow the project without requiring a path as identified in the
General Plan/Land Use Plan* would “deprive the public of an opportunity to connect a missing
coastal access link.” With respect to development size, the Appellants contend that the size and

* Pismo Beach has a joint General Plan and LCP Land Use Plan.
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scale of the City-approved project are inconsistent with LCP Policy LU-H-4(a), which
encourages new development to reflect the small scale image of the Shell Beach neighborhood.
Finally, with respect to utility easements, the Appellants contend the City-approved project is not
consistent with an informal City policy that prohibits construction over City utility easements, in
this case a sewer easement. See Exhibit 7 for the full text of the two appeals.

E. SUBSTANTIAL ISSUE DETERMINATION

1. Substantial Issue Background

The term substantial issue is not defined in the Coastal Act. The Commission's regulations
simply indicate that the Commission will hear an appeal unless it “finds that the appeal raises
no significant question” (14 CCR Section 13115(b)). In previous decisions on appeals, the
Commission has used the following factors in making such determinations: (1) the degree of
factual and legal support for the local government’s decision that the development is
consistent or inconsistent with the certified LCP and with the public access policies of the
Coastal Act; (2) the extent and scope of the development as approved or denied by the
local government; (3) the significance of the coastal resources affected by the decision; (4) the
precedential value of the local government’s decision for future interpretation of its LCP; and
(5) whether the appeal raises only local issues, or those of regional or statewide
significance. Even where the Commission chooses not to hear an appeal (by finding no
substantial issue), appellants nevertheless may obtain judicial review of the local government's
coastal permit decision by filing a petition for a writ of mandate pursuant to Code of Civil
Procedure, Section 1094.5 (see Coastal Act Section 30801).

In this case, for the reasons discussed further below, the Commission determines that the
development as approved by the City of Pismo Beach presents a substantial issue.

2. Substantial Issue Analysis

Community Character/Neighborhood Compatibility

Pismo Beach LCP Policies D-2, LU-H-1, and LU-H-4(a) (see all applicable policies in Exhibit
8) are designed to maintain the nature and character of Pismo Beach as a small coastal town by
avoiding very large buildings and excessive massing. These policies propose to achieve this
through a number of complementary LCP provisions, including the use of articulated roofs and
exterior walls, second stories that step back from the first story, and specific height and setback
regulations. Specifically, regarding the residential area of Shell Beach, the intent of Policy LU-
H-1 is to retain the traditional beach-town community feel of small single-family lots with views
to the ocean to the west and the foothills to the east by making homes compatible with the
character of the surrounding development. These policies are implemented by LCP
Implementation Plan (IP) Chapters 17.102 and 17.105, which describe detailed structural height,
setback, and bulk requirements.

The City-approved project is within applicable LCP maximum standards with respect to height,
setbacks, lot coverage, and floor area.” However, the City-approved project is not consistent with

® Maximum allowable height per IP Section 17.102.010(A) is 25 feet, and project height is 24 feet 7 inches. Minimum front yard
setback per IP Section 17.102.020(4)(a) is based on the average front yard setback of the nearest improved lots on each side of
the subject property on the same side of the street, but in no case less than 10 feet or more than 20 feet. The setbacks for the
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IP Section 17.105.135(A), which requires that second-story residential development be designed
to avoid a “boxy” look by using step-backs where second story external walls are inset from
those of the first story, as well as limiting the gross floor area of the second story to no more than
80% of the first story gross floor area, and where any second story step backs are required to be
provided at least in part on the street-side of the house unless infeasible (see IP Section
17.105.135(A) in Exhibit 8).

IP Section 17.006.0485 defines gross floor area as “The total horizontal area in square feet on
each floor within the exterior walls of a structure but not including the area of the courts, open
decks, patios and basements.” This IP Section specifically excludes only courts, open decks,
patios and basements from this calculation. It does not exclude open floor areas of stairwells or
elevator shafts. This makes sense inasmuch as the excluded elements do not increase visible
interior square footage and bulk, whereas open floor areas (e.g., two-story tall room elements)
and elevator shafts do.

In this case, the City-approved project is a two-story structure and therefore IP Section
17.105.135 related to maximum second floor gross area applies. In approving the project, the
City excluded the second story stairwell and elevator shaft from the gross floor area calculation.
However, the LCP’s definition of gross floor area does not exclude stairwells and elevator shafts
from the calculation of gross floor area. Thus, the elevator shaft and the stairwell should have
been included in the City’s calculations for second floor gross floor area. Including the stairwell
and the elevator shaft in the gross floor area measurement results in a proposed second story of
approximately 1,756 square feet. The gross floor area of the first floor is 1,985 square feet. Thus,
the second-story-to-first-story gross floor area ratio is approximately 88.5% (1756/1985 =
88.5%), inconsistent with the maximum 80% ratio required by IP Section 17.105.135. For these
reasons, the approved project raises a substantial issue of conformance with respect to the
neighborhood compatibility requirements of IP Section 17.105.135.

In conclusion, the project does not meet LCP requirements with respect the size of the second
story. Specifically, the second story is only allowed to be 80% the size of the first story per the
LCP, and in this case the approved second story is nearly 90% of the size of the first story. The
project also includes an unusual “bridge’ feature over the sewer easement, exacerbating the fact
that the project is roughly tripling the square footage of the residential development as compared
to the existing residential square footage, which, in and of itself is not violative of the LCP, but
should be understood in the context of the development exceeding the LCP limitation on second-
floor gross floor area (see before and after (photo simulation) street view in Exhibit 4). Although
there are some similar two-story residences in the area, the lack of compliance with the LCP’s
maximum size requirements raises a substantial LCP conformance issue.

properties on either side of this lot are 4.57 feet (398 Windward) and 19.58 feet (376 Windward), leading to an average setback
of 12.075, and the project’s front yard setback is 12.25 feet. Minimum side yard setbacks per IP Section 17.102.030(A) are
10% of lot width, provided the setback is no less than 4 feet and no more than 5 feet, and the project’s side yard setbacks are at
the maximum of 5 feet. Minimum rear yard setback per IP Section 17.102.040(A) is not less than 10% of the lot depth (the lot
is 69 feet deep, and thus 10% is 6.9 feet) provided the setback is no less than 5 feet and no more than 10 feet, and the project’s
rear yard setback is 8.5 feet. Maximum allowable lot coverage per IP Section 17.102.080(B) is 55%, and the project’s lot
coverage is 51%. Maximum floor area per IP Section 17.102.090(B) is 3,844 square feet (i.e., 80% of the first 2,700 square
feet of lot area (or 2,322 square feet) plus 60% of remaining lot area (0.6 x (5,236 — 2,700) = 1,522), and the project floor area
is 3,741 square feet.

10
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Public Access

This section of the Shell Beach neighborhood is generally bounded on its seaward side by Ocean
Boulevard, which provides nearly continuous lateral pedestrian and vehicular access along the
bluffs from Vista Del Mar Avenue (upcoast) to Dinosaur Caves Park (downcoast). However,
Ocean Boulevard does not connect between the contiguous blocks of Boeker and Windward
Avenues perpendicular to the shoreline orientation, resulting in a critical gap in Shell Beach’s
lateral blufftop public access trail, which is a component of the California Coastal Trail (CCT)
(see Exhibit 9). Because of this gap, pedestrians and bicyclists traversing the CCT in this area
need to detour on an approximately one-half mile loop from the bluff at the end of Boeker
Avenue inland to Shell Beach and seaward back to the bluff at the end of Windward Avenue. A
pedestrian path from Boeker Avenue to Windward Avenue would close this gap and help to
provide a more continuous blufftop CCT experience.

To remedy this public access gap, LCP Policy LU-H-8 directs the City to pursue opportunities to
create a lateral pedestrian pathway to connect Boeker Avenue to Windward Avenue. LCP Policy
LU-H-8 states:

LCP Policy LU-H-8 Lateral Access at Boeker Street. The City should pursue
opportunities to create lateral pedestrian pathways connecting Booker([sic] Street to
Placentia Avenue or Ocean Boulevard to the north and to Windward Avenue or Ocean
Boulevard to the south. This requirement shall be implemented as part of project
approval, private gifts or dedications or possibility[sic] through public acquisition. (See
Parks and Recreation Element, Policy PR-5, Path System.)

The City-approved project is the second residential site inland from the blufftop edge on
Windward Avenue, and it is one block over from Boeker Avenue. Thus, the project site is
located in the immediate vicinity of the last remaining gap in the CCT in the Shell Beach area of
Pismo Beach identified by LCP Policy LU-H-8, and therefore represents a prime location to
enhance public access by requiring a public easement as part of the project. However, although
the City has required easements in similar cases in the past,® the City did not condition its
approval here to require such an access easement. The issues associated with the trail at this
location are significant, and raise statewide CCT concerns given the gap at this location, and thus
raise substantial LCP and Coastal Act conformance issues requiring Commission consideration.

Sewer Easement

The existing residence at 388 Windward Avenue is built directly on top of a public City sewer
easement within which a portion of the City’s sewer system is located (see sewer easement
language in Exhibit 5). The City of Pismo Beach LCP does not have any type of explicit policy
that prohibits constructing buildings over utility easements.” According to the City, the policy

® Including those associated with approved residential development at nearby 367 and 374 Boeker Avenue, and at 321 Harbor
View Avenue closer to downtown Pismo Beach.

" The City is only aware of one other project where development was constructed over a City sewer easement, for a 6-unit
condominium project at 300 Willmar Avenue near the Kon Tiki Inn, where a similar ‘bridge’ design was utilized and the
bridge extends over the driveway to the first floor parking garage for the condominiums. At this location, the sewer easement
extends from Windward to Boeker Avenue but the upcoast house (i.e., on Boeker Avenue) is not on top of the sewer easement

11
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cited by the Appellant is actually an informal policy of the City’s Public Works Department.® As
such, there is no explicit LCP requirement to avoid building over the sewer easement on the
subject lot, and the easement itself likewise does not include any prohibitions of this type. At the
same time, good planning and public policy dictate that the City ensure that the public is not
unfairly burdened by private development that affects public interests, such as the City’s sewer
easement in this case. The City-approved project addresses this problem by including a second-
floor “bridge” above the sewer easement (within which the Applicants driveway would be
constructed) so as to allow the City access to the sewer in case of needed repairs or other issues
(see project plans in Exhibit 3).

Although the bridge design helps to address easement issues, it does result in an unusual
residential design that only serves to emphasize the upper floor massing which, as discussed
above, is already larger than the LCP allows. Thus, although the practical issues associated with
needed sewer line repair and maintenance are addressed through such a design, the way in which
the “bridge’ contributes to excess second story massing raises concerns in how it relates to the
project exceeding the LCP’s maximum second story square footage.

3. Substantial Issue Conclusion

When considering a project that has been appealed to it, the Commission must first determine
whether the project raises a substantial issue of LCP and/or Coastal Act conformity, such that the
Commission should assert jurisdiction over a de novo CDP for such development. At this stage,
the Commission has the discretion to find that the project does not raise a substantial issue of
LCP conformance. As explained above, the Commission has in the past used in its decision of
whether the issues raised in a given appeal are “substantial” the following five factors: the degree
of factual and legal support for the local government’s decision; the extent and scope of the
development as approved or denied by the local government; the significance of the coastal
resources affected by the decision; the precedential value of the local government’s decision for
future interpretations of its LCP; and, whether the appeal raises only local issues as opposed to
those of regional or statewide significance.

In this case, these five factors, considered together, support a conclusion that this project raises a
substantial issue of LCP conformance.

Regarding the first factor (the degree of factual and legal support for the local government’s
decision), while the project consists of a tear-down and rebuild of a single-family residence
within a residentially-zoned neighborhood, the City-approved project raises questions regarding
the manner in which it addresses coastal resource concerns associated with the approved
development, including CCT connectivity and coastal access at a CCT gap, an issue of statewide

and does not utilize a bridge design, rather the easement extends along the side property line in an area not covered by the
house.

8 The City’s Public Works Department has an uncodified policy that prohibits development over sewer easements in order to
ensure access for repair and maintenance. However, during the due-diligence phase prior to purchasing the property at 388
Windward, the City’s Engineering Department issued a letter, dated September 11, 2008, granting the Applicants a special
exception to that policy if the new residence were designed to allow maintenance equipment access to the sewer line in case of
needed repairs. The Public Works Department noted that this was a one-time exception for the Applicants for this project only,
and would not extend to any other future Applicant in the event that the Applicants sell the property as it currently exists (i.e.,
with the existing single-story residence).

12
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significance. The City’s action did not adequately analyze how the CCT could be connected in
this area. Furthermore, the County’s interpretation of LCP architectural requirements with
respect to second story bulk misapplied relevant LCP provisions, and thus the County’s approval
of the project as designed lacks legal support. Relatedly, while the County’s approval of the
“bridge” design may address concerns about City accessibility of the sewer easement on the
Applicants’ property, it also contributed to the approved design which violates LCP policies
regarding second-floor gross area. Thus, the first factor supports a finding of substantial issue.

Regarding the second factor (the extent and scope of the development), while relative to other
single-family development in the vicinity the extent and scope of the development may not be
out of the ordinary (demolition of a 1,319-square-foot single-story family residence and
construction of a 3,714-square-foot two-story single-family residence), the extent and scope of
the development (nearly 90% second floor gross area) relative to applicable LCP policies (80%
limitation on second floor gross area) could be construed as significant given its exceedance of
the LCP limitation on second-floor massing. Regarding the third factor (the significance of the
coastal resources affected by the decision), the disposition of property which could improve and
connect one of the last remaining gaps of the CCT in this area supports a finding of Substantial
Issue. Regarding the fourth factor (the precedential value of the local government’s decision for
future interpretations of its LCP), the City’s erroneous misapplication of LCP second-story gross
area limitations could be equally misapplied for other similarly-situated development proposals
in the future, and on that basis this factor supports a finding of substantial issue. Regarding the
fifth factor (whether the appeal raises only local, or regional or statewide issues, of significance),
the LCP second-story gross area limits and sewer easement building limitations pose issues of
only local significance; however, disposition of property which may connect significant public
access amenities such as the CCT raise issues of regional and statewide importance, and this
factor supports a finding of substantial issue. On balance, these five factors support a finding of
substantial issue.

The Commission evaluates these factors in determining whether an appeal raises substantial
issue and thus warrants de novo review. For the reasons stated above, the Commission finds that
Appeal Number A-3-PSB-15-0030 presents a substantial issue with respect to the grounds on
which the appeal has been filed under Section 30603 and takes jurisdiction over the CDP
application.

F. CoAsTAL DEVELOPMENT PERMIT DETERMINATION

The standard of review for this CDP determination is the City of Pismo Beach certified LCP and,
because it is located between the first public road and the sea, the project must also conform with
the public access and recreation policies of the Coastal Act. All Substantial Issue Determination
findings above are incorporated herein by reference. See Exhibit 8 for applicable LCP
provisions and Coastal Act policies.

As discussed above, the proposed project meets most LCP mass and scale provisions, but is
inconsistent with second story square footage limitation requirements. This is exacerbated by the
unusual “bridge” design necessary to avoid a public City sewer easement. If the second story
were brought into LCP conformance then the project would meet objective LCP mass and scale
maximums. At the same time, it would still be a fairly large residential development that would

13
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nearly triple existing square footage at the site which, in and of itself is not violative of the LCP,
but should be understood in the context of the second-floor gross floor area limitations.
Questions associated with whether such a house is consistent with established community
character are more subjective in nature (see before and after (photo simulation) street view in
Exhibit 4). However, the house is not unlike the size and scale of many houses in the area, and
provides a similar design. Thus, in this case, if the second story were brought into LCP square
footage conformity, the house can be found consistent with LCP community character
requirements. Accordingly, the project is conditioned to require the upper story to meet the
LCP’s minimum 80% threshold for the second story (see Special Condition 1).

With respect to public access, there is little doubt that a trail easement would indeed be
beneficial to helping to provide a means to close the CCT gap at this location. However, on this
point it is important to note that a trail easement on the Applicants’ property alone would not
connect all the way to Boeker Avenue. This is because the only complementary trail easement on
Boeker Avenue does not connect to the Applicants’ property,® and a connection that utilized that
easement and an easement on the Applicants’ property would require a further easement on the
Boeker Avenue property to form a zig-zag connection (see Exhibit 9). That said, an easement on
the Applicants’ property would provide for more possible trail siting options in the future (e.g., if
the City were to require a connecting easement at some point from Boeker Avenue), furthering
the LCP goal of developing a connecting trail segment in this area.** However, although the LCP
indicates that the City should pursue such a trail,*? such LCP direction by itself cannot be used to
require a public access exaction in the form of an easement without satisfying applicable
constitutional standards. Rather, such a trail easement can only be required if there are sufficient
project impacts that require this level and type of mitigation.™ In this case, the public access
impacts associated with the proposed project are relatively limited, and are primarily related to
potential construction and traffic impacts from the increased intensity of use. In short, the
proposed project’s burden on public access does not rise to a level of requiring a public access
easement in this case. For substantially the same reasons, the Commission also finds that the
project is in conformity with the public access and public recreation policies of Chapter 3 (in that
the project has little to no impact to public access and recreation), per Pub. Res. Code section
30604(c). That is not to say that some other residential project could not have more significant
access impacts that would require an easement, but the facts of this particular case do not appear
to warrant requiring a trail easement. For these reasons, although an easement would be
beneficial to public access, the Commission does not require such an easement in this case.

® The City-required easement at 367 Boeker Avenue.

10 An easement on three sides of the Applicants’ property would provide the maximum amount of flexibility for potential
connections from Boeker given the manner in which property lines on Boeker do not directly align with the Applicants’
property lines.

1 However, the best trail location would probably be on the seaward side of the residential developments at the seaward ends of
Boeker and Windward Avenues, and not across the Applicants’ property.

12| CP Policy LU-H-8. This policy uses the term “should”, which is mandatory in an LCP context absent some other compelling
reason (e.g., related to feasibility).

13 A point that has been made repeatedly to the Commission by the Applicants’ attorney, Paul Beard.

14
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G. CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA)

Section 13096 of Title 14 of the California Code of Regulations requires that a specific finding
be made in conjunction with coastal development permit applications showing the application to
be consistent with any applicable requirements of CEQA. Section 21080.5(d)(2)(A) of CEQA
prohibits a proposed development from being approved if there are feasible alternatives or
feasible mitigation measures available which would substantially lessen any significant adverse
effect which the activity may have on the environment.

The City of Pismo Beach, acting as lead agency, determined that the project was categorically
exempt from CEQA in accordance with section 15303 of the CEQA guidelines, exempting
construction of a single family residence within a single family zone where all infrastructure is
present. During the review process, many comments from the public were received both in favor
and against the project on the issue of size and community character, as well as the public access
easement.

The Coastal Commission’s review and analysis of CDPs has been certified by the Secretary of
Resources as being the functional equivalent of environmental review under CEQA. (14 CCR §
15251(c).) The Commission has reviewed the relevant coastal resource issues associated with the
proposed project, and has identified appropriate and necessary modifications to address adverse
impacts to such coastal resources. All above findings are incorporated herein in their entirety by
reference.

The Commission finds that only as conditioned by this permit will the proposed project avoid
significant adverse effects on the environment within the meaning of CEQA. As such, there are
no additional feasible alternatives or feasible mitigation measures available which would
substantially lessen any significant adverse environmental effects that approval of the proposed
project would have on the environment within the meaning of CEQA. As conditioned, the
proposed project will not result in any significant environmental effects for which feasible
mitigation measures have not been employed consistent with CEQA Section 21080.5(d)(2)(A).

15
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AECEIVED

STATE OF CALIFORNIA — THE RESOURCES AGENCY EDMUND G. BROWN JR., Governor

CALIFORNIA COASTAL COMMISSION APR 9 8 2015

NORTH CENTRAL COAST DISTRICT OFFICE
45 FREMONT STREET, SUITE 2000

SAN FRANCISCO, CA  94105-2219 CALI FORN lA
) sov i OASTAL COMMISSION
TOD (415) 597-5885 TTRMTAAL MOAQT DS

APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT
Please Review Attached Appeal Information Sheet Prior To Completing This Form.

SECTION 1.  Appellant(s)

Name:  Tarren Collins
Mailing Address: PO Box 3063
City:  Shell Beach ZipCode: 93448 Phone:  (805)773-0233

SECTION II. Decision Being Appealed

1. Name of local/port government: Pismo Beach City Council

2. Brief description of development being appealed:

Approval of a Coastal Development Permit for the Demolition of an Existing Residence and
Construction of a New Two-Story Single-Family Residence with an attached Secondary Dwelling Unit at
388 Windward Avenue, Pismo Beach. Ernie & Pam Rozo, Applicant; item 6.A on City Council Agenda for
April 21, 2015.

3. Development's location (street address, assessor's parcel no., cross street, etc.):

388 Windward Avenue, Pismo Beach, CA 93449

4.  Description of decision being appealed (check one.):

ﬂ Approval; no special conditions
[  Approval with special conditions:
[]  Denial

Note:  For jurisdictions with a total LCP, denial decisions by a local government cannot be
appealed unless the development is a major energy or public works project. Denial
decisions by port governments are not appealable.

~ TOBECOMPLETED BY COMMISSION:
appeaLNO: A -5-F5B-[5-0030
DATEFILED: D~ p~15

DISTRICT: W M

Exhibit 7 - Appeal of City's CDP Action
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 2)

5. Decision being appealed was made by (check one):

[]  Planning Director/Zoning Administrator
g City Council/Board of Supervisors
[]  Planning Commission
[l  Other
6.  Date of local government's decision; April 21, 2015

7. Local government’s file number (if any): Item 6 A on City Council Agenda for 4-21-15

SECTION III. Identification of Other Interested Persons

Give the names and addresses of the following parties. (Use additional paper as necessary.)
a.  Name and mailing address of permit applicant:

Emie & Pam Rozo
388 Windward Ave.
Pismo Beach, CA 93449

b. Names and mailing addresses as available of those who testified (either verbally or in writing) at
the city/county/port hearing(s). Include other parties which you know to be interested and should
receive notice of this appeal.

(1) David & Mary Stornetta Mailing address:
349 Boeker Ave. 1675 Bee Canyon Rd
Shell Beach, CA 93449 Arroyo Grande, CA 93420
(2) Wayne & Julie Maire
2389 El Vista

Redding, CA 96002

(3) Albert & Gila Pomerantz
6555 N. Dolores Ave.
Fresno, CA 93711

(4) Robert Warner
345 Boeker Ave.
Pismo Beach, CA 93449

Exhibit 7 - Appeal of City's CDP Action
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 3)

SECTION 1V. Reasons Supporting This Appeal
PLEASE NOTE:

e Appeals of local government coastal permit decisions are limited by a variety of factors and requirements of the Coastal
Act. Please review the appeal information sheet for assistance in completing this section.

o State briefly your reasons for this appeal. Include a summary description of Local Coastal Program, Land Use
Plan, or Port Master Plan policies and requirements in which you believe the project is inconsistent and the reasons
the decision warrants a new hearing. (Use additional paper as necessary.)

e This need not be a complete or exhaustive statement of your reasons of appeal; however, there must be sufficient
discussion for staff to determine that the appeal is allowed by law. The appellant, subsequent to filing the appeal,
may submit additional information to the staff and/or Commission to support the appeal request.

This project development is not in conformity with, and therefore violates, the requirements if the LCP
and General Plan, and the public access policies of the Coastal Act .

The most important violation of the LCP and the public access policies of the Coastal Act arises because
a public access easement creating a pedestrian path through 388 Windward Avenue to connect Windward
Ave with Boeker Avenue was not required as a condition of approval.

Additionally, the overall size of the home does not meet the Neighborhood Compatibility requirement per the
General Plan. The total building area needs to be further reduced to meet the requirement.
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 4)

SECTION V. Certification

The information and facts stated above are correct to the best of my/our knowledge.

e-—'("-______— —

Signature of Appellant(s) or Authorized Agent

Date: April 24, 2015

Note: If signed by agent, appellant(s) must also sign below.
Section VI. Agent Authorization

I/We hereby authorize

to act as my/our representative and to bind me/us in all matters concerning this appeal.

Signature of Appellant(s)

Date:
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> ) LAW OFFICE OF TARREN COLLINS
@, @ 6:—\._, P.0. Box 3063 ED
Shell Beach, CA 93448
\' Tel: (805) 773-0233 A E C E ‘ V
Fax: (805) 773-0403 APR 9 8 2015

April 21, 2015 CALIFORNIA
’ COASTAL COMMISSION
City of Pismo Beach Council Members e TRAL G

Sent via email to Elaina Cano <ecano@pismobeach. org>

Re: ftem 6A on 4/21/15 Council Agenda - 388 Windward Ave

Honorable Pismo Beach City Council Members:

I have lived in Shell Beach Village since 2001. I also lived here in the early 1980°s when I was in
college. I came to love this community when I was growing up in San Luis Obispo. Iam an attorney
whose practice includes land use and planning issues.

I am opposed to this project because it does not include an essential pedestrian access easement, as
required by our General Plan LU-H-8. The general plan is the Holy Grail and is required to be adhered to
by anyone developing in the city. I also oppose this development on the grounds that the overall size of

. the development does not meet the Neighborhood Compatibly requirement per the General

Plan. Additionally, I am opposed to building over the sewer line.

One of the major purposes of the General Plan is to assure that development in the City of Pismo Beach
maintains, and if possible enhances, the community experience for the current residents. We have an
exceptional opportunity to enrich our community by adhering to the General Plan mandate to obtain
access easements to complete a pedestrian path connecting the south end of Shell Beach with Ocean
Boulevard. To allow this development to be approved without requiring the pedestrian access easement,
as mandated by our General Plan, would be a travesty negatively impacting the community for
generations to come.

Prior developments in this area of Shell Beach were required to include the pedestrian access easements
mandated by LU-H-8. . The community development director required a pedestrian access path over the
front of the project at 374 Boeker, and this development was completed per those requirements. When the
property at 367 Boeker was redeveloped, a pedestrian access easement pursuant to LU-H-8 was also
required at the east end of the property.

A finding that the easement on 388 Windward, does not align would be inconsistent with the finding for
requiring the easement over 374 Boeker. The easement over 374 Boeker also does not align, but these
casements can be connected in the future. The city is required to acquire these easement at 388 Windward
per LU-H-8.

The request to build over a sewer line is inconsistent with city policy. Why would the city jeopardize the
whole of south Shell Beach Village for the benefit of one property owner? The city engineer would not
allow any building over the sewer line that traversed the property at 374 Boeker. The property at 388
Windward can be developed without building over the sewer line, and this council should reject the
project until plans are submitted which do not have any buildings placed over the sewer line.
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The revised plan has reduced the total building area by only 119 square feet, with 91 square feet if this
reduction in the garage. This is less than 3%. The overall size still does not meet the Neighborhood ( L)
Compatibility requirement per the General Plan. The total building area needs to be further reduced to
meet the requirement. Staff’s recommendations should be incorporated in the overall design.

After all these years it would be ideal to walk along Ocean Blvd from Dinosaur Caves to Vista Del Mar.
This is the purpose of General Plan section LU-H-8. Please require the pedestrian access easement over
388 Windward as a condition of approval. And please require the reduction in size of the building area
to comply with the Neighborhood Compatibly requirement of the General Plan. And please do not allow
any buildings to be placed over the sewer line.

Thank you,

Tarren Collins
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STATE OF CALIFORNIA — THE RESOURCES AGENCY E‘D EDMUND G. BROWN JR., Govermor
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VOICE (415) 904-5260
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT
Please Review Attached Appeal Information Sheet Prior To Completing This Form.

SECTION1. Appellant(s)

Name: [ gurie D. Cummings
Mailing Address: 305 Windward Avenue

City:  Shell Beach Zip Code: 93449 Phone:  (805)440-1567

SECTION II. Decision Being Appealed

1.  Name of local/port government: Pismo Beach City Council

2.  Brief description of development being appealed:

Approval of a Coastal Development Permit for the Demolition of an Existing Residence and
Construction of a New Two-Story Single-Family Residence with an attached Secondary Dwelling Unit at
388 Windward Avenue, Pismo Beach. Ernie & Pam Rozo, Applicant; item 6.A on City Council Agenda
for April 21, 2015.

3. Development's location (street address, assessor's parcel no., cross street, etc.):

388 Windward Avenue, Pismo Beach, CA 93449 at Ocean Boulevard

4.  Description of decision being appealed (check one.):

Approval; no special conditions
[J  Approval with special conditions:
[0  Denial

Note:  For jurisdictions with a total LCP, denial decisions by a local government cannot be
appealed unless the development is a major energy or public works project. Denial
decisions by port governments are not appealable.

TO BE COMPLETED BY COMMISSION:
APPEAL NO: _A-~3-P3b-15-D0C2D
DATE FILED: 5’ (e f/ 5
psmer. - Cenpal-Coast
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 2)

5.  Decision being appealed was made by (check one):

[0  Planning Director/Zoning Administrator
X1 City Council/Board of Supervisors
[0  Planning Commission
0  Other
6. Date of local government's decision: April 21, 2015

7.  Local government’s file number (if any):  Item 6 A on City Council Agenda for 4-21-15

SECTION II1. Identification of Other Interested Persons

Give the names and addresses of the following parties. (Use additional paper as necessary.)
a. Name and mailing address of permit applicant:

Ernie & Pam Rozo
388 Windward Ave.
Pismo Beach, CA 93449

b. Names and mailing addresses as available of those who testified (either verbally or in writing) at
the city/county/port hearing(s). Include other parties which you know to be interested and should
receive notice of this appeal.

(1) David & Mary Stornetta Mailing address:
349 Boeker Ave. 1675 Bee Canyon Rd
Shell Beach, CA 93449 Arroyo Grande, CA 93420

(2) Wayne & Julie Maire
2389 El Vista
Redding, CA 96002

(3) Albert & Gila Pomerantz
6555 N. Dolores Ave.
Fresno, CA 93711

(4) Robert Warner
345 Boeker Ave.
Pismo Beach, CA 93449
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 3)

SECTION 1IV. Reasons Supporting This Appeal

PLEASE NOTE:

e  Appeals of local government coastal permit decisions are limited by a variety of factors and requirements of the Coastal
Act. Please review the appeal information sheet for assistance in completing this section.

o  State briefly your reasons for this appeal. Include a summary description of Local Coastal Program, Land Use Plan,
or Port Master Plan policies and requirements in which you believe the project is inconsistent and the reasons the
decision warrants a new hearing. (Use additional paper as necessary.)

¢ This need not be a complete or exhaustive statement of your reasons of appeal; however, there must be sufficient
discussion for staff to determine that the appeal is allowed by law. The appellant, subsequent to filing the appeal, may
submit additional information to the staff and/or Commission to support the appeal request.

-This project development is inconsistent with the City of Pismo Beach General Plan/Local Coastal Plan

(LCP) Land Use Element:
LU- Lateral Access at Boeker Street
H-9

The City should pursue opportunities to create lateral pedestrian pathways connecting
Boeker Street to Windward Avenue or Ocean Boulevard.. This requirement shall be
implemented as part of project approval, private gifts or dedications or possibility
through public acquisition. (See Parks and Recreation Element, Policy PR-5, Path
System.)

Creating a pedestrian path through 388 Windward Avenue to connect Windward Avenue with Boeker
Street was not required as a condition of the approval in violation of the LCP and with the public access
policies of the California Coastal Act.

-The overall size of the structure is inconsistent with the Neighborhood Compatibility requirement and
Residential Guidelines of the General Plan/LCP:

LU- Residential Guidelines

H-4a

a. Scale of Structures.

New residential development should be designed to reflect the small scale image of

Shell Beach rather than large monolithic buildings. Buildings should be designed with
vertical, horizontal and roof articulation of building faces.
The revised development plan has only reduced the house size by 28 SF, and the garage by 91 SF. The
total building area needs to be further reduced to meet the requirement.

-Additionally, the project is still proposing to build over a public utility/sewer line which is inconsistent
with city policy.

Exhibit 7 - Appeal of City's CDP Action
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT

SECTION V. Certification
The information and facts stated above are correct to the best of my/our knowledge

M/

@’gnaﬁyé of Appellant(s) or Authorized Agent

Date: May 1, 2015

Note: If signed by agent, appellant(s) must also sign below.
Section VI. Agent Authorization

I/We hereby authorize
to act as my/our representative and to bind me/us in all matters concerning this appeal.

Signature of Appellant(s)

Date:

Exhibit 7 - Appeal of City's CDP Action
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Relevant LCP Policies

LCP Policy D-2a Building and Site Design Criteria. Small Scale. (in relevant part)
New development should be designed to reflect the small-scale image of the city rather
than create large monolithic buildings. Apartment, condominium and hotel buildings
should preferably be contained in several smaller massed buildings rather than one large
building. Building mass and building surfaces such as roofs and exterior walls shall be
highly articulated to maintain a rich visual texture and an intimate building scale.
Maximum height, setback, and site coverage standards to achieve the desired small-scale
character will be regulated by City ordinance.

LCP Policy LU-H-1Concept.

Shell Beach Road is bordered by a narrow commercial strip backed by a narrow band of
High Density Residential. Behind the High Density residential area to the Ocean, a
medium density land use accommodates single family homes in the area. The focus of this
area is a more traditional beach community with small single-family lots, street activity,
and views of the ocean to the west, and the foothills to the east. The emphasis is on
assuring that new and expanded homes are compatible with the scale, bulk and character
of existing neighborhood.

LCP Policy LU-H-2 Shoreline Qualities (in relevant part)

The unique shoreline qualities of Shell Beach shall be protected by:
a. Maintaining and improving public access along the bluff-tops.
b. Pursuing all available sources to provide the necessary funds to improve and
maintain the parks along the Shell Beach bluffs.

d. Designating the vista point at the end of Boeker Street as a bird observation area
and leaving it in its natural state for neighborhood use.

LCP Policy LU-h-4(a). Scale of Structures.

New residential development should be designed to reflect the small scale image of Shell
Beach rather than large monolithic buildings. Buildings should be designed with vertical,
horizontal and roof articulation of building faces.

LCP Policy LU-H-8 Lateral Access at Boeker Street.

The City should pursue opportunities to create lateral pedestrian pathways connecting
Booker[sic] Street to Placentia Avenue or Ocean Boulevard to the north and to
Windward Avenue or Ocean Boulevard to the south. This requirement shall be
implemented as part of project approval, private gifts or dedications or possibility[sic]
through public acquisition. (See Parks and Recreation Element, Policy PR-5, Path
System.)

LCP Policy PR-5 Multi-Use Path System (Trails).

A system of public paths as delineated on Figure PR-2 shall be developed to connect the
various parks, scenic aspects and open space of the city. Ideally the paths should be
located within designated greenbelt areas. However, in areas of the community that have
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already been developed, the system can include sidewalks and right-of-way shoulders of
less traveled streets. The system should be delineated with signs, uniform landscaping,
and pavement. Every attempt shall be made to interconnect city trails with those being
developed by adjacent cities and the county.

LCP Figure PR-2 and Table PR-4(11)(b): (see Exhibit 7)

Relevant IP Sections

17.006.0485 Floor area, gross.

The total horizontal area, in square feet, on all floors within the exterior walls of a
structure, including garages and carports, but excluding the area of courts, open decks,
unenclosed patios and basements. Roofed portions of structures which are enclosed by
vertical wall surfaces exceeding sixty percent of the total vertical area between the floor
and roof planes shall be included as building area.

17.006.0490 Floor area ratio.
The ratio of the gross floor area of the structure to the total area of the lot or building
site.

17.006.0680 Lot coverage by buildings.

The coverage of a lot by all portions of the building, either at or above ground level,
including garages, carports and cantilever portions of the building excluding roof
overhangs, eves or similar architectural extensions.

17.102.010 Building heights.

Building heights shall be as follows:
A. Residential. Except as provided in Chapter 17.081 or unless a variance has been
granted pursuant to Chapter 17.121, no structures in the ..., R-1, ... zones shall exceed
twenty-five feet in height as measured above the center of the building footprint at site
grade, nor shall the vertical measurement of any portion of the structure exceed thirty-
five feet in height above site grade. Except for single-family dwellings, which shall have
the same height limit as stated in the foregoing, no building or structure in the R-3, R-4
and R-R zones shall exceed thirty-five feet in height above site grade.

17.102.020 Minimum front yard requirements.

The minimum front yard setbacks shall be as follows:

A. Residential.

1. Inthe ... R-1..., each lot shall have a front yard setback of not less than twenty feet

D. Exceptions to Front Yard Setback Requirements in the R-1 Zone. The minimum
front yard setback required may be the lesser of the following situations:

1. The average front yard setback of the nearest improved lots on each side of the
subject property on the same side of the street, but in no case less than ten feet, nor
required to be more than twenty feet; or
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2. Twenty percent of the average depth of the subject property, but in no case less than
ten feet, nor required to be more than twenty feet.

17.102.030 Minimum side yard setback requirements.

A. Residential. In the ... R-1,... each corner lot shall have a street side yard setback of
not less than twenty percent of the lot width, but in no case shall the setback be less than
seven feet nor required to be more than ten feet. Interior lots shall have a side yard
setback of not less than ten percent of the lot width, but in no case shall the setback be
less than four feet nor required to be more than five feet.

17.102.040 Minimum rear yard setback requirements.

A. Residential. Inthe ... R-1, ... each corner and interior lot shall have a rear yard
setback of not less than ten percent of the average lot depth, but in no case shall the
setback be less than five feet nor be required to be more than ten feet.

17.102.060 Minimum lot size and/or area requirements for new lots. B.
R-1, .... The minimum lot size for all lots created after the date of adoption of this
ordinance shall be five thousand sqg. ft.

17.102.080 Maximum allowable lot coverage for all structures.
B. R-1 ... Total maximum lot coverage for subdivided parcels: Fifty-five percent.

17.102.090 Maximum allowable total building floor area for all structures as a
percentage of lot area.

B. R-1 Zone. Eighty-six percent of the first two thousand seven hundred square feet of
lot area plus sixty percent of any lot area in excess of two thousand seven hundred square
feet.

17.102.095 Minimum planting and vegetation area (as a percentage of total lot area).
Requirements (as a percentage of total lot area):
B. R-1, ... Zones: Twenty percent

17.105.135 Development and design standards applicable to single-family dwellings in
certain zones.

The following additional development and design standards shall be applicable to the
development, enlargement or alteration of single-family dwellings in the R-1, ..., except
for the Pismo Heights planning area as defined in the Pismo Beach general plan/local
coastal plan:

A. To avoid "boxy" structures that have unrelieved exterior wall planes extending in
height for two or more stories and to promote vertical articulation of wall planes, the
amount of gross floor area on any second floor shall not exceed eighty percent of the
amount of gross floor area on the ground floor. Any "stepbacks™ of the second-floor
living area from the building footprint on the ground level shall be required to be
provided at least in part on the street-side of the house unless infeasible

17.102.150 Architectural features, regulations and restrictions.
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Architectural features may be permitted to extend into required setbacks a maximum
distance as described below:

A. Cornices, eaves, canopies and similar structures: Thirty inches into any required
front, side or rear yard, but in no case closer than two feet to any side property line.

B. Fireplaces: Fireplaces not exceeding six feet in breadth may extend two feet into
any required front, side or rear yard, but in no case closer than three feet to any side
property line.

C. Open, uncovered raised porches, patios, landing places, decks, or outside
stairways in rear or side yards: May extend a distance not more than twenty percent into
the required rear or interior side yard setbacks. Street side yard extensions may be a
distance not to exceed forty percent of the required street setback.

D. Cantilevered balconies and decks that are open, uncovered and raised (thirty
inches or more above existing grade): May extend a distance of not more than 20 percent
into the required front yard setback.

E. Open, uncovered porches, patios, decks, landing places, stairways or similar
structures at grade (structures less than 30 inches above existing grade): May extend to
the front, side, or rear property lines. (Except as otherwise prohibited in Section
17.102.050 and 17.102.120 for bluff retreat areas.)

F. Covered or semi-covered (other than allowable roof overhangs) balconies,
porches, patios, landing places, decks, stairways or similar structures: May not extend
into required front, side or rear yard areas

2. Applicable Coastal Act Public Access Policies

Coastal Act Section 30604(c) requires that every coastal development permit issued for any
development between the nearest public road and the sea “shall include a specific finding that the
development is in conformity with the public access and public recreation policies of [Coastal
Act] Chapter 3.” The proposed project is located seaward of the first through public road and
thus such a finding is required. Coastal Act Sections 30210 through 30213 and 30221
specifically protect public access and recreation. In particular:

Section 30210. In carrying out the requirement of Section 4 of Article X of the California
Constitution, maximum access, which shall be conspicuously posted, and recreational
opportunities shall be provided for all the people consistent with public safety needs and
the need to protect public rights, rights of private property owners, and natural resource
areas from overuse.

Section 30211. Development shall not interfere with the public's right of access to the sea
where acquired through use or legislative authorization, including, but not limited to, the
use of dry sand and rocky coastal beaches to the first line of terrestrial vegetation.

Section 30213. Lower cost visitor and recreational facilities shall be protected,
encouraged, and, where feasible, provided. Developments providing public recreational
opportunities are preferred. ...

Section 30220. Coastal areas suited for water-oriented recreational activities that cannot
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readily be provided at inland water areas shall be protected for such uses.

Section 30221. Oceanfront land suitable for recreational use shall be protected for
recreational use and development unless present and foreseeable future demand for
public or commercial recreational activities that could be accommodated on the property
is already adequately provided for in the area.

Section 30222. The use of private lands suitable for visitor-serving commercial
recreational facilities designed to enhance public opportunities for coastal recreation
shall have priority over private residential, general industrial, or general commercial
development, but not over agriculture or coastal-dependent industry.

Section 30223. Upland areas necessary to support coastal recreational uses shall be
reserved for such uses, where feasible.

Exhibit 8 - Relevant LCP Policies
A-3-PSB-15-0030 (Rozo SFD)
Page 5 of 8



Exhibit 8 - Relevant LCP Policies
A-3-PSB-15-0030 (Rozo SFD)
Page 6 of 8



Exhibit 8 - Relevant LCP Policies
A-3-PSB-15-0030 (Rozo SFD)
Page 7 of 8



. - KEY l
!r PATHS INCITY  —— BEACH PATHS essssss -~
AYe]elgo ate proje ocatlo 'a
PATHS IN SPHERE e s wem meu BOARDWALK  sssssmas
Figure PR-2 .
3 B
Qd
/ p\
(\

Unear pary

River Viouth e —

Exhibit 8 - Relevant LCP Policies
A-3-PSB-15-0030 (Rozo SFD)
Page 8 of 8



Existing Easement

Boeker to
Placentia

Project Site


ychaver
Callout
Boeker to Placentia


From: Tarren Collins

To: Chaver, Yair@Coastal; Carl, Dan@Coastal

Cc: Laurie Cummings

Subject: 388 Windward - Agenda Item W11lb

Date: Monday, April 04, 2016 9:44:19 PM

Attachments: 321 Harbor View with joaged public access easement Coastal Trail.pdf

Hi Yair and Dan,

A former Pismo Beach Planning Commissioner sent me an email tonight
showing that the City of Pismo “JUST required/approved a similar public
easement, with similar jog. 321 Harbor View Ave”. She also attached
the Executive Summary of this project, which shows a similar access
easement to the one we have been trying to obtain at 388 Windward.
This approval was given on March 22, 2016. Here is a pertinent section
of the executive summary:

STAFF ANALYSIS

1. Consistency with the City’s General Plan (GP)/Local Coastal Plan (LCP).

The project site is located within the Motel District Planning Area and is designated for
medium density residential. The proposed single family dwelling is consistent with the
City’s GP and LCP. Relevant polices are discussed below:

a. Public Access. Land Use Policy LU-J-9 requires the dedication of a pedestrian
pathway easement between Wilmar Avenue and Harbor View Avenue. This access is
intended to provide pedestrian access to the beach stairway located on Wilmar Avenue.
Consistent with this policy the project will provide a 4-foot wide public access easement
along the project’s northern perimeter. This access easement will tie into an existing
pedestrian easement located west of the project site and thereby provide through
public access between Harbor View Avenue and Wilmar Avenue (see Exhibit 1,
Figure 1-2 for a depiction of this connection). The property owner will be required to
construct and maintain the portion of the public access easement located on their property.

I highlighted the language used by the city regarding the LCP: “Policy LU-J-9
requires the dedication of a pedestrian pathway easement between Wilmar Avenue and Harbor
View Avenue. .. This access easement will tie into an existing pedestrian easement located west
of the project site and thereby provide through public access between Harbor View Avenue and
Wilmar Avenue.”

LCP Policy LU-H-8 contains the same language as LU-J-9. And, in the
Harbor View project, the city states that the LCP “requires” this
easement. The LCP also requires the easement at 388 Windward.

The City approved an easement with a jog on the Harbor View project-
the same type of easement jog that the City used as an excuse not to
require a pedestrian access easement at 388 Windward — the subject of
my appeal. Note that both Harbor View and the pedestrian easement we
seek at 388 Windward will “tie into an existing pedestrian easement... and
thereby provide through public access..” between streets.
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CITY OF PISMO BEACH
PLANNING COMMISSION AGENDA REPORT

March 22, 2016

TO: Honorable Chair and Members of the Planning
Commission
FROM: Jan Di Leo, Planner

(805) 773 - 7088
idileo@pismobeach.org

THROUGH: Matt Everling, Planning Manager

APPLICATION: Coastal Development Permit and Architectural Review
Permit for construction of a new single family residence
located at 321 Harbor View. Applicant: Cody
McLaughlin. The project is located within the Coastal
Appeal Zone. APN: 005-053-027; Permit P15-
000125.

GENERAL PLAN: Motel District Planning Area (J), Medium Density
Residential

ZONING DISTRICT: Two & Three Family Residential (R-2), 1983 Zoning
Code

LOCATION: Southwest of the Price Street/Harbor View Avenue
intersection. See Exhibit 1 for a vicinity map.

EXECUTIVE SUMMARY

The applicant is requesting approval of a Coastal Development Permit and
Architectural Review Permit for a new, two-story single family residence. The
residence will be located on an existing 4,050-square-foot vacant lot. The
proposed 3,132-square-foot residence will include a tandem, two-car garage and
a roof deck. A public access easement will be dedicated to the City along the
project’s north property line and a sidewalk easement along the south property
line. The project is consistent with the City’s General Plan (GP), Local Coastal
Plan (LCP), and the 1983 Zoning Ordinance as designed and conditioned.
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PROJECT DESCRIPTION & APPLICATIONS

The project site is vacant and
consists of vegetation including non-
native eucalyptus trees, shrubs, and
ground cover (see Figure 1). The
proposed project will remove the
existing vegetation and construct a
new two-story single family dwelling
on a 4,050-square-foot lot. The
residence will include: 2,613 square
feet of living area; a tandem, two-car
garage (519 square feet); a second
story balcony (417 square feet);
and a roof deck (862 square feet).
Access to the site would be via
Harbor View Avenue.

The project’s architectural style is
eclectic with modern and/or beach
components. A second story deck
wraps around the south and west
elevations. The proposed facade
exterior materials will consist of
wood siding, stone work, and a
metal roof. See Figure 2 for the
project’s front elevation and Exhibit
4 for all project plans).

Figure 1- Existing vacant lot. A view of 21 Harbor A

View Avenue. The lot is currently vacant.

Figure 2- Proposed Residence. A view of the proposed
two story residence and roof deck.

A required four-foot-wide public access trail will be located along the project’s
north property line. In addition, a four-foot-wide public sidewalk easement will be
located along the property’s south property line (adjacent to Harbor View
Avenue). The easement will provide public access between Harbor View Avenue
and Wilmar Avenue. The applicant will build the trail and sidewalk located on his
property as part of his project. Figure 3 indicates the location of proposed

easements.

XR\\\\ \j N+ T

HARE OR VIEW STREET

14

Proposed Access
Easement

Proposed Sidewalk
Easement

Figure 3- Site Plan. The proposed project site plan and easements are
shown above. No in-fee dedications are required.
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STAFE ANALYSIS

1. Consistency with the City’s General Plan (GP)/Local Coastal Plan (LCP).
The project site is located within the Motel District Planning Area and is
designated for medium density residential. The proposed single family dwelling
is consistent with the City's GP and LCP. Relevant polices are discussed
below:

a.

Public Access. Land Use Policy LU-J-9 requires the dedication of a
pedestrian pathway easement between Wilmar Avenue and Harbor View
Avenue. This access is intended to provide pedestrian access to the
beach stairway located on Wilmar Avenue. Consistent with this policy the
project will provide a 4-foot wide public access easement along the
project’s northern perimeter. This access easement will tie into an existing
pedestrian easement located west of the project site and thereby provide
through public access between Harbor View Avenue and Wilmar Avenue
(see Exhibit 1, Figure 1-2 for a depiction of this connection). The property
owner will be required to construct and maintain the portion of the public
access easement located on their property.

Views from Highway 101. Land Use Policy LU-J-4 (b) requires new
structures be carefully sited and designed in order to provide ocean
corridors and/or over-views from U.S. Highway 101. The project site is
located adjacent to other two story structures and is located at a lower
elevation than Highway 101. In addition, portions of the project site are
not visible from Highway 101 due to tree locations and/or tall buildings
located adjacent to Price Street. As located the project will not block views
of the ocean from Highway 101.

Tree Removal. The proposed project will remove the vegetation existing
onsite including two mature eucalyptus trees. In this portion of the City
eucalyptus trees are not protected and thus may be removed.

Front Yard Paving. Land Use Policy LU-J-8 requires that front yards on
Harbor View Avenue not be paved except for driveways and parking
spaces. The project proposes pavers for the driveway and a front, at-
grade patio (49 sf). Front patios of this size have been deemed
acceptable and consistent with Land Use Policy LU-J-8.

2. Consistency with the City’s 1983 Zoning Code

a.

Background. The project site is located within the Two and Three Family
Residential Zone (R-2). Single family dwellings are a permitted use in this
zone.

Tandem Parking. The project proposes tandem parking. The garage will
have a dimension of approximately 11.5 feet by 42.3 feet. The required
size for a tandem garage is 10 feet by 40 feet. Per the 1983 Zoning Code
tandem parking is permitted provided the Planning Commission can make
the findings provided in Exhibit 3a. In the past the Commission has
allowed tandem parking on relatively narrow lots if it provides for a better
building design along the project’s front elevation. In this case, along
Harbor View Avenue, the garage door is minimized and other front
elevation features are emphasized.
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ENVIRONMENTAL REVIEW

In accordance with the Guidelines for Implementation of the California
Environmental Quality Act a Categorical Exemption was issued for the proposed
project in accordance with Section 15303 (Class 3) of the CEQA Guidelines,
exempting relatively small infill development.

RECOMMENDATION

Adopt the attached resolution (Exhibit 3) approving Permit P15-000125.

Attachment(s):

Exhibit 1 — Vicinity Map

Exhibit 2 — Development Standards & Policies
Exhibit 3 - Resolution

Exhibit 3a- Findings

Exhibit 3b - Conditions of Approval

Exhibit 4A — 4E - Project Plans
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EXHIBIT 1

Figure 1-1. Vicinity Map
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Figure 1-2. Public Access Easement

Figure 1-2. The proposed public
access easement is marked in
brown and the existing
easement is indicated in green.
The easement will provide
public and neighborhood access
to items such as the beach
stairway located at the south
end of Wilmar Avenue.
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EXHIBIT 2

DEVELOPMENT STANDARDS & POLICIES

Table 2-1 - General Plan & Local Coastal Plan Policies (GP/LCP)

Policy # Policy Wording Consistency
Issues
Land Use Concept. The Motel District shall be designated for Resort Commercial, Yes. This area
Element Medium Density Residential and Open Space. The area shall serve as a key allows low density
(LUE) focus for Pismo Beach's visitor-serving industry with special consideration given | residential as well.
Motel District | to ocean views and bluff access. Retention or upgrading of the existing motel
Policy LU-J-1 | uses is a major emphasis of the plan.
LUE, Motel Development Conditions. Yes. The project
District Policy | b. New structures should be carefully sited and designed to provide ocean will preserve
LU-J-4 (b) corridor and/or over- views from U.S. Highway 101. A visual analysis for such existing views
views shall determine the extent of building height for properties fronting Price from Highway 101.
Street.
LUE, Motel Archaeology. An archaeological reconnaissance shall be required prior to Yes. Phase |

District Policy
LU-J-6

approval of any development project in this planning area.

Surface Survey
was completed in
Jan. 2016.

LUE, Motel
District Policy

Underground Utilities and Street Improvements. The existing overhead
utilities on Price Street should be placed underground. The city shall pursue the

Yes. The project
will be required to

LU-J-7 formation of assessment districts for street improvements including landscaping | underground
and undergrounding of utilities on Wilmar, harbor view and Franklin Street. utilities.

LUE, Motel Street & Front Yard Paving. Street rights-of-way and front yards on Franklin Yes. The

District Policy | Drive, Wilmar Avenue and harbor View Street shall not be paved except for proposed small

LU-J-8 driveways or parking spaces officially approved by the city. The city shall not front porch (49 sf)
approve parallel parking that is outside the normal area needed for travel ways | is consistent with
and related street parking. this policy.

Motel District | Lateral Access. In order to access the Wilmar Avenue stairs, development Yes. The project

Policy LU-J-9 | approvals for properties between Franklin Drive and Wilmar Avenue or between | will dedicate a
Wilmar Avenue and Harbor View Street shall be required to dedicate a public access
pedestrian pathway easement between the streets. Where developments have | easement along
already blocked this access the city should consider acquiring land as the project’s north
necessary and constructing a pedestrian path. property line.

Design Building and Site Design Criteria. Yes. The project is

Element, a. Small Scale. New development should be designed to reflect the small-scale | consistent with the

Policy D-2 (a) | image of the city rather than create large monolithic buildings. Apartment, scale and
condominium and hotel buildings should preferably be contained in several character of the
smaller massed buildings rather than one large building. Building mass and neighborhood.

building surfaces such as roofs and exterior walls shall be highly articulated to
maintain a rich visual texture and an intimate building scale. Maximum height,
setback, and site coverage standards to achieve the desired small-scale
character will be regulated by City ordinance. Except where specified otherwise
by this Plan or further limited by the implementing ordinance, the maximum
height standard for new buildings shall not be more than 25 feet above existing
natural grade in Neighborhood Planning Areas A through J, and Q; and not
more than 35 feet above existing natural grade in the remaining portions of the
Coastal Zone.
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Table 2-2

Zoning Code Requirements / Permitted Uses / Overlay Designations

ltem Section Complies?
R-2 District The two or three family residential or R-2 17.021.010 Yes
Purpose/ zone is intended to be applied in areas of the
Permitted uses city where a density of two or three families
per building site can be physically
accommodated and is consistent with the
surrounding area of development and where
needed utilities and services can be provided. 17.021.020
Single family dwellings are a permitted use.
Archaeology and | Requires archaeological surface survey by a 17.063 Yes. Phase | Surface Survey
Historic Sites qualified professional. Additional studies or completed in January 2016 by
Overlay Zone mitigation may be required depending on Rebecca Loveland Anastasio.
results of survey. This field investigation found
no prehistoric or historic
cultural materials on-site.
Architectural Required for all projects in the Coastal Appeal 17.069 Yes. Planning Commission
Review (AR) Zone. conducts architectural review.
Coastal Appeal Project approvals in this zone can be 17.072.010 Yes. The project proposal is
appealed to the Coastal Commission in being reviewed by Planning
limited circumstances. All projects within the Commission. The
zone require review by the Planning Commission’s decision can be
Commission. appealed to the City Council.
Because of the project’s
location, a Council decision
can be appealed to or by the
California Coastal
Commission.
Noise Problem The noise problems (N) overlay zone is 17.084 Yes. The project completed a
Overlay Zone intended to protect noise sensitive areas from Noise Study dated 02/26/16.
excessive noise levels. Construction will be required
to be consistent with the City’s
Noise Element.
View The view considerations (V) overlay zone is 17.096.010 Yes. The project will preserve
Consideration established to preserve, protect and maintain and maintain existing views

views of scenic land and water areas, and
other areas which are of significant value to
the public due to their aesthetic and scenic
qualities as defined in the general plan/local
coastal program land use plan; preserve,
protect and maintain significant views and
vistas from major public view corridors, on city
designated scenic highways (U.S. Highway
101, State Highway 1, and Price Canyon
Road), public lands, beaches and waters
within the city which characterize the city's
appearance; ensure that site planning,
design, grading and landscape techniques will
preserve, protect and enhance the visual
character of the city's predominant natural
landforms, urban form, vegetation and other
distinctive features.

from Highway 101.
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Table 2-3
Zoning Code Development Standards
Two & Three Family Residential (R-2)

ltem Permitted/Required Code Section Proposed Complies?
Lot area Minimum 5,000 sf 17.102.060 B 4,050 SF Yes - existing
Maximum 25" when measured from the | 17.102.010 A 25 Conditioned
Building Height highest point of roof above to comply
center of the building
footprint at natural grade
Lot coverage 55% Maximum. Allowed: 17.102.080 B 2,190 SF Yes
2,227 sf
Max building floor | 86% first 2,700 sf of lot area, | 17.102.090 C 3,132 SF Yes
area Ratio & 60% for remainder of lot
area. Allowed: 3,132 sf
Minimum Front 20 feet 17.102.020 20 feet Yes
yard setback (A.1)
Side yard setback | 10% lot width; min 4' & max. R=5’ R-Yes
5’. Lot width =50’ 17.102.030 A L=10"to L-Yes
Required: 5 feet minimum building
Rear yard setback | 10% of lot depth; min 5' & 17.102.040 A | 8 2” to second Yes
max. 10’ (lot depth 81’) story
Required: 8.1 feet minimum
Landscaping 20% of lot area 17.102.095 B 1,437 SF Yes
Required: 810 sf
Single Family Dwelling: 2 Tandem Yes with
Minimum parking | spaces within a garage 17.108.020 A proposed findings.
spaces Garage minimum 20’ x 20’
Tandem Garage allowed 17.108.030
subject to findings A7
Minimum 10’ x 40’
2" Floor/1%t Floor | 2™ floor cannot exceed 80% | 17.105.135 A 2" floor = Yes
ratio of 1°* Floor including garage. 1,359 sf
Proposed 1% Floor = 1,773;
2" Floor cannot exceed 80%
or 1,418 SF
Driveway Width 12’ to 16’ Design 12’ Yes
Element, D-2
Encroachments Uncovered decks side & rear | 17.102.150 L=8’ to deck Yes
into Setbacks. Yard up to 20%. Uncovered (C&D) Front =16’ to
cantilevered balconies up to deck Yes
20% in front yard.
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EXHIBIT 3

RESOLUTION NO. PC-R-2016-__
PROJECT NO. P15-000125
A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF PISMO
BEACH APPROVING A COASTAL DEVELOPMENT PERMIT AND
ARCHITECTURAL REVIEW PERMIT FOR A NEW SINGLE FAMILY
DWELLING LOCATED AT 321 HARBOR VIEW AVENUE; APN: 005-053-027

WHEREAS, Cody McLaughlin the "Applicant” has submitted an application to the
City of Pismo Beach for a Coastal Development Permit and Architectural Review
Permit for a new single family dwelling and other associated improvements; and

WHEREAS, the Planning Commission held a duly-noticed public hearing on
March 22, 2016 at which all interested persons were given the opportunity to be
heard; and

WHEREAS, the Planning Commission determines that under the provisions of
the California Environmental Quality Act (CEQA) a new single family residence
and other associated improvements are exempt per CEQA Section 15303.

WHEREAS, the Planning Commission has determined that the project meets the
required findings under CEQA, a Coastal Development Permit and Architectural
Review Permit, in addition to meeting the findings required for a tandem garage.

NOW, THEREFORE, BE IT RESOLVED by the Planning Commission of the City
of Pismo Beach, California as follows:

The Planning Commission does hereby approve the Coastal Development
Permit and Architectural Review Permit subject to the Findings in Exhibit 3a and
Conditions in Exhibit 3b attached.

UPON MOTION of Commissioner seconded by
Commissioner

the foregoing Resolution is hereby approved and
adopted the 22nd day of March, 2016, by the following roll call vote, to wit:

AYES: Commissioners:
NOES: Commissioners:
ABSTAIN: Commissioners:
ABSENT: Commissioners:

APPROVED: ATTEST:
Kathy Schwartz
Chairman Administrative Secretary

AGENDA ITEM: 10.A.
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A.

EXHIBIT 3a
FINDINGS

FINDINGS REQUIRED BY THE CALIFORNIA ENVIRONMENTAL QUALITY ACT

(C
1

EQA)

The project consists of a Coastal Development Permit and Architectural Review
Permit for a new 2,613 square-foot single family dwelling, 519 square-foot
garage, and an 862 square-foot roof deck.

. There are no site constraints or other factors that would create the potential for

significant environmental impacts as a result of the construction of the proposed
project.

The Coastal Development Permit and Architectural Review Permit for a new
single family dwelling and associated improvements is exempt under CEQA
Section 15303 of the CEQA Guidelines, exempting relatively small infill
development.

FINDINGS FOR APPROVAL OF THE COASTAL DEVELOPMENT PERMIT AND
ARCHITECTURAL REVIEW PERMIT:

1.

The project improvements conform to the public access and public recreation
policies of Chapter 3 (commencing with Section 30220) of the California Coastal
Act of 1976.

The single family dwelling is appropriate in size so as to be compatible with the
adjacent structures.

The architectural and general appearance of the development is in keeping with
the character of the neighborhood. The proposed development and related
improvements are compatible with the visual quality and character of the
surrounding area and is compatible with the immediate neighborhood.

The proposed development with related improvements is consistent with the
General Plan, Local Coastal Plan, and General Plan Land Use category of
Medium Density Residential.

The proposed development with related improvements is compatible with the
nearby existing uses and is not detrimental to the health, safety, morals, comfort
and general welfare of persons residing or working in the surrounding area of
the proposed project.

The site is physically suitable for construction of project improvements.

The proposed development with related improvements is in keeping with the
character of the surrounding area composed of single family residential units
and is consistent with the zoning of the project site.

The proposed development with related improvements will not be detrimental to
the orderly development of improvements in the surrounding area, and will not
be detrimental to the orderly and harmonious development of the City.

The proposed development with related improvements will not impair the
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desirability of investment or occupation in the vicinity.

10. The proposed project will not significantly alter existing natural landforms.

11. The height, bulk, and scale of the buildings are compatible with the adjacent
area and with the view and other Local Coastal Program Land Use Plan
considerations.

FINDINGS FOR TANDUM PARKING SPACES:

1. Existing conditions or terrain on the property present unusual circumstances,
justifying the approval of tandem parking.

2. The tandem spaces are appropriately located on the site.

3. The use of tandem spaces will not jeopardize the health, safety, or welfare of
persons in the neighborhood.

4. The use of tandem spaces will result in a better project than would otherwise be
feasible.

5. Any two spaces in tandem are under the control of one person or group living
together.

AGENDA ITEM: 10.A.
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EXHIBIT 3b
CITY OF PISMO BEACH CONDITIONS
PLANNING COMMISSION MEETING OF MARCH 22, 2016
PERMIT NO. P15-000125 (CDP & ARP)
LOCATION: 321 HARBOR VIEW AVENUE, APN: 005-053-027

The conditions set forth in this permit affect the title and possession of the real property
which is the subject of this permit and shall run with the real property or any portion
thereof. All the terms, covenants, conditions, and restrictions herein imposed shall be
binding upon and inure to the benefit of the owner (applicant, developer), his or her
heirs, administrators, executors, successors and assigns. Upon any sale, division or
lease of real property, all the conditions of this permit shall apply separately to each
portion of the real property and the owner (applicant, developer) and/or possessor of any
such portion shall succeed to and be bound by the obligations imposed on owner
(applicant, developer) by this permit.

AUTHORIZATION: Subject to the conditions stated below, approval of Permit P15-
000125 grants planning permits for the construction of a single family dwelling and other
associated improvements as shown on the approved plans with City of Pismo Beach
stamp of March 22, 2016. Approval is granted only for the construction and use as
herein stated; any proposed changes shall require approval of amendments to these
permits by the City of Pismo Beach.

EFFECTIVE DATE: This permit shall become effective upon the passage of 20 days
following the receipt of notice of this action by the California Coastal Commission,
provided that an appeal has not been filed to the City Council within 10 working days or
that an appeal has not been filed to the Coastal Commission within the above 20 days.
The filing of an appeal shall stay the effective date until an action is taken on the appeal.

EXPIRATION DATE: The applicant is granted two years for inauguration (i.e. building
permits issued and construction begun) of this permit. The permits will expire on March
22, 2018 unless inaugurated prior to that date. Time extensions are permitted pursuant
to Zoning Code Section 17.121.160 (2).

The property owner and the applicant (if different) shall sign these Conditions of
Approval within ten (10) working days of receipt; the permit is not valid until signed by
the property owner and applicant.

COMPLIANCE AGREEMENT: | have read and understood, and | will comply with all
applicable requirements of any law or agency of the State, City of Pismo Beach and any
other governmental entity at the time of construction. The duty of inquiry as to such
requirements shall be my responsibility. | agree to defend, indemnify, and hold harmless
the City, its agents, officers, and employees, from any claim, action, or proceeding
against the City as a result of the action or inaction by the City, or from any claim to
attack, set aside, void, or annul this approval by the City of the project; or my failure to
comply with conditions of approval. This agreement shall be binding on all successors
and assigns.

| HAVE READ AND UNDERSTOOD, AND | WILL COMPLY WITH ALL ATTACHED
STATED CONDITIONS OF THIS PERMIT

AGENDA ITEM: 10.A.
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Approved by the Planning Commission on March 22, 2016.

David Silveira

Shirley Silveira

Date

Date

CONDITIONS, POLICIES, AND SELECTED CODE REQUIREMENTS FOR PROJECT
No. P15-000125; 321 Harbor View Avenue, APN: 005-053-027

Conditions as indicated below have been deemed to be of a substantive nature on the
basis of the Planning Commission’s decision. These conditions cannot be altered
without Planning Commission approval.

A. PLANNING DIVISION:

1. BUILDING PERMIT APPLICATION. To apply for building permits submit five

(5) sets of construction plans ALONG WITH FIVE (5) COPIES OF THE
CONDITIONS OF APPROVAL NOTING HOW EACH CONDITION HAS BEEN

SATISFIED to the Building Division.

2. COMPLIANCE WITH PLANNING COMMISSION APPROVAL.

Prior to the

issuance of a building permit, the Project Planner shall confirm that the
construction plot plan and building elevations are in compliance with the

Planning Commission's approval and conditions of approval.

Project shall

comply with the standards noted in the Table 1 below:

Table 1
Iltem Required/Permitted
Lot area 4,050 square feet net

Maximum Building Height

Not to exceed 25' from when measured from the highest
point of the roof above the center of the building footprint at
site grade.

Maximum Lot Coverage

2,190 square feet

Maximum Building Floor Area

3,132 square feet

Minimum Planting Area

810 square feet

Minimum Front Yard Setback

20 feet residence, 20 feet for garage

Minimum Interior Side Setback

5 feet

Minimum Rear Setback

8.1 feet

Balconies & deck
encroachments into the
setbacks

Consistent with the City of Pismo Beach 1983 Zoning Code,
Section 17.102.150.
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LANDSCAPING AND IRRIGATION PLANS. Landscaping and irrigation plans

encompassing the entire site shall be submitted by the project applicant to the City

for review and approval by the project planner. Detailed calculations shall be

provided on the face of the plan indicating the provision of a minimum of 20%

landscaping provided for the project site. The Plans shall be consistent with

Chapter 15.48 of the City of Pismo Beach Municipal Code. The landscape plan

shall include the following provisions:

a. Use of low-water-using irrigation systems. Drip irrigation shall be used where
feasible.

b. Landscape Design Plan (including a plant list that only uses drought tolerant of
local native plant varieties).

c. lrrigation Design Plan.

d. Tree list, including mature height of all trees.

e. Street trees consistent with the requirements of section 16.40.190 of the City of
Pismo Beach Municipal Code.

f. Street trees shall be maintained consistent with Chapter 12.12 of the Municipal
Code.

g. Landscaping square footage shall be calculated based on the lot size after any
dedication.

EQUIPMENT SCREENING. Utility devices and mechanical equipment and related
structures shall be enclosed within a portion of the building similar in appearance to
that of the main building, and shall be shown on plans, subject to Planning Division
approval.

BUILDING HEIGHT. The building elevation drawings shall include height
measurements utilizing real elevations numbers taken from the survey information
provided on the plans. Real elevations numbers shall be indicated for natural
grade and finish floor elevations and for the high point of the roof for each building.

PROJECT PHASING. The applicant shall submit and receive approval of site
improvement plans, including grading, drainage and utility plans for the entire site
prior to issuance of a building permit.

ARCHAEOLOGICAL MATERIALS. In the event unforeseen archaeological
resources are unearthed during any construction activities, all grading and or
excavation shall cease in the immediate area and the find left untouched. The
Building Official shall be notified so that the extent and location of discovered
materials may be recorded by a qualified archaeologist, Native American, or
paleontologist, whichever is appropriate. The qualified professional shall evaluate
the find and make reservations related to the preservation or disposition of artifacts
in accordance with applicable laws and ordinances. If discovered archaeological
resources are found to include human remains, or in any other case when human
remains are discovered during construction, the Building Official shall notify to
county coroner. If human remains are found to be of ancient age and of
archaeological and spiritual significance, the Building Official shall notify the Native
American Heritage Commission. The developer shall be liable for costs associated
with the professional investigation.

AGENDA ITEM: 10.A.
Page 14 of 24





SIDEWALK & PUBLIC ACCESS. The applicant shall be responsible for dedicating
the sidewalk and public access easements to the City prior to obtaining a building
permit for the proposed project. These dedications shall clearly indicate that the
construction and future maintenance of these easements is the responsibility of the
property owner. Prior to obtaining a building permit the project’s construction plans
shall clearly indicate these easements and the construction proposed. Future
construction and maintenance of these easements shall be to the satisfaction of
the City of Pismo Beach.

B. BUILDING DIVISION:

1.

All construction shall conform to the edition of the applicable California Building
Code (CBC) or California Residential Code (CRC), the California Plumbing Code,
the California Mechanical Code, the California Electrical Code, the California
Energy Code, and the California Green Building Standards Code, including City of
Pismo Beach amendments, in effect when an application for construction permit is
submitted to the Building Division.

An application for a construction permit remains valid for 365 days after the date of
filing. If a permit is not issued by this date, the application shall expire. In order to
renew action on an application after expiration, the applicant must confirm that
Planning approvals remain valid and shall submit a new application, plans and
documentation and pay a new plan review fee.

All required documents essential to the design of the project shall be submitted with
the construction permit application. No deferred submittals, such as truss details,
fire sprinkler plans, metal fabrication drawings, etc., are allowed.

City of Pismo Beach policy requires a soils investigation for all new buildings and
additions where the new floor area will exceed 250 square feet. The soils engineer
shall evaluate soils in the area of the proposed structure and offer appropriate
recommendations. The soils report shall be unique to this lot and current (dated
less than 2 years prior to permit application date) and submitted with the building
permit application.

Underground electric service conductors are required.

The location of this project is in a noise critical area identified by the Noise Element

of the City’s General Plan. Interior community noise equivalent levels (CNEL) with

windows closed, attributed to exterior sources shall not exceed an annual CNEL of

45 dB in any habitable room. Provide an acoustical analysis report, prepared under

the supervision of a person experienced in the field of acoustical engineering, with

the application for building permit. The report shall show:

o Topographical relationship of noise sources and dwelling site.

o |dentification of noise sources and their characteristics, predicted noise spectra
at the exterior of the proposed dwelling structure considering present and future
land usage.

o Basis for the prediction (measured or obtained from published data), noise
attenuation measures to be applied, and an analysis of the noise insulation
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7.

effectiveness of the proposed construction showing that the prescribed interior
noise level requirements are met.

¢ [f interior allowable noise levels are met by requiring that windows be non-
openable or closed, the design for the structure must also specify the means that
will be employed to provide ventilation to provide a habitable interior
environment.

All conditions of the Planning Permit, such as required lot mergers, a required
subdivision map, public improvement design documents, mitigation measures and
any other requirement of the City shall be completely satisfied prior to Building
Permit issuance for the project. No building permits for a part of the overall project
will be considered, such as early grading, foundation only, partial demolition, etc.

A top rail is required at the guardrail surrounding the deck unless an approved listed
glass guardrail assembly is provided.

B. ENGINEERING DIVISION:
General Improvement Requirements which shall be met prior to issuance of
permit:

1.

Engineering standard conditions (notes): Shall be placed on the plans at time of
submittal. A copy may be obtained through the Engineering Department.

Project improvements shall be designed and constructed in accordance with City
standards and specifications and in accordance with all applicable City Ordinances.
The decision of the City Engineer shall be final regarding the specific standards that
shall apply.

Appropriate City standards shall be referred to on the plans and shall be included on
a detail sheet within the plan set.

Encroachment Permits are required prior to any/all work in the public right of way.
City Streets are to remain open to through traffic at all times. A traffic control plan
shall be submitted to the Engineering Division for approval prior to detours or
rerouting of traffic. Excavation within the streets shall be covered or backfilled and
paved prior to the end of work each day. No temporary or long term parking,
storage, or disposal of construction equipment or materials within the right-of-way
shall occur without prior issuance of an encroachment permit.

The City Engineering Division shall approve any landscaping or irrigation within a
public right of way. All landscaping shall be maintained by the homeowner.

The applicant shall provide a current title report to the Engineering Division.
Driveways and driveway approaches shall be located and constructed per City of
Pismo Beach standards. Minimum residential driveway width is 12 feet wide and 3

feet from a fire hydrant.

Applicant shall install new concrete curb, gutter, and 5-foot-wide sidewalk across
project frontage.

The Owner and/or owner’s contractor are to take precaution against damaging road
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surfaces. Note: The existing street sections adjacent the property may be
substandard and may be subject to damage by heavy loading/equipment during
construction. The owner is responsible for protection against and/or repair of, at
owner’s expense, any/all damage incurred during and/or due to construction.

10. Erosion and Drainage control features are to be available to be placed in the event of
rain or other erosive action to prevent any sediment or refuse from leaving the site.
Erosion control devices shall be installed and in place following daily construction
activities. The applicant shall notify the Engineering Division of any changes in
construction which will require additional erosion control measures. No Building
Permits will be issued without prior approval of the Engineering Division and an
approved erosion and sediment control plan and construction schedule. Erosion
control measures shall be in place and approved by the Engineering Division prior to
the start of construction.

Grading and Drainage Plans
11. The following conditions shall be met during construction:

A. Preliminary Soils and/or Geology Report providing technical specifications for
grading of the site shall be prepared by a Geotechnical Engineer.

B. All grading and drainage improvements shall be designed and constructed in
accordance with the City Grading Ordinance and subject to approval by the
City Engineer.

C. The project shall conform to the City’s Storm Water Discharge Ordinance.

D. Post Construction Requirements: In order for the proposed development to
maintain conformance with the City’'s Regional Stormwater Permit,
implementation of Low Impact Development (LID) source control, site design,
and stormwater treatment onsite or at a joint stormwater treatment facility shall
be required. The stormwater design shall be submitted for review and approval
by the City Engineer and in addition shall provide mitigation for post
development runoff versus pre-development runoff.

E. An Erosion and Drainage Control Plan shall be submitted in accordance with
the City Grading Ordinance. The plan shall reflect “Best Management
Practices” as proposed in the California Regional Water Quality Control Board
Erosion and Sediment Control Field Manual, and shall include both temporary
measures (to be used during construction, and until permanent measures are
completed/established) and permanent measures. Plan shall include both
source control and perimeter containment measures. All Drainage and Erosion
Control Measures shall be designed and/or sized by a qualified professional.

Utilities
12. The applicant shall submit a composite utility plan.

13. The applicant shall install all utilities.
14. All utilities shall be extended to the boundaries of the project.

15. Sewer System Requirements
A. Applicant is required to show the existing location of the Sewer Main in the
street and location of the sewer lateral, if existing, on the plans. If no lateral
exists or existing lateral is in poor condition, then applicant is responsible for all
costs, materials and labor for the installation of a new lateral. If existing sewer
lateral is to be utilized, the applicant must have a video inspection performed of
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the sewer lateral to confirm the condition and material of the lateral and provide
the Public Works department with a copy of the video for review. Show size
and type of all sewer lines.

16. Water System Requirements

A. Applicant is required to show the existing location of the Water Main in the street
and location of the existing water lateral, if existing, on the plans. The size of
the proposed lateral and proposed water meter shall be shown on the plans. If
existing lateral is inadequate for the proposed water meter, then applicant is
responsible for all costs, materials and labor for the installation of a new water
lateral. Show size and type of all water lines. Minimum water lateral and meter
size is 1”.

17. All wire utility services to the project shall be located underground.

18. The existing overhead wire utility service extending across the property for the
neighboring property shall be located underground.

Easements

19. The owner shall offer to dedicate to the City the following easement. The location
and alignment of the easement shall be to the description and satisfaction of the
City Engineer. Prior to issuance of a building permit, the easement must be
completed and recorded. The owner shall submit this application to the
Engineering Division. The document shall be stamped and signed by a qualified
professional, and signed by all interest holders in the property, including lien
holders and trustees. It is recommended that this item be expedited, as it may be
a determining factor in time of issuance of the permits.

A. Public Pedestrian Access Easement along the affected side yard and rear yard
to the existing neighboring property’s pedestrian easement; 4 feet wide.

B. Public Pedestrian Access Easement along project frontage to the back of the
new sidewalk to accommodate new 6-inch high concrete curb, 18-inch-wide
gutter, 5-foot-wide sidewalk, and ADA path of travel around the driveway
apron.

-END -
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PROJECT PLANS
EXHIBIT 4-A (Site Plan)
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PROJECT PLANS
EXHIBIT 4-B (Floor Plans)
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PROJECT PLANS
EXHIBIT 4-C (Roof Deck)
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PROJECT PLANS
EXHIBIT 4-D (Elevations)
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PROJECT PLANS
EXHIBIT 4-E (Landscape Plan)
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From: Tarren Collins [mailto:tarrencollins@charter.net]
Sent: Tuesday, March 29, 2016 1:38 PM
To: Chaver, Yair@Coastal <Yair.Chaver@coastal.ca.gov>

Cc: Laurie Cummings <laurie.d.cummings@gmail.com>; Carl, Dan@ Coastal

<Dan.Carl@coastal.ca.gov>
Subject: FW: 388 Windward Shell Beach CA Appeal of Rozo project

Hi Yair,

I wish we’d had a chance to discuss some of the substantive issues
concerning the appeals filed by Laurie Cummings and | prior to the staff
report being published. When you and | spoke briefly last week, |
believed that the Rozos and their attorney were still working with us to
ensure that the public pedestrian easement would be dedicated, and that
we would simply be asking the CCC to make this a condition of approval
of their CDP. Had | known you were considering the evidence and LCP in
order to make a determination on Substantial Issue last week, | would
have used our conversation time to provide you with evidence and
arguments concerning LCP Policy LU-H-8 Lateral Access at Boeker Street
and LCP Policy PR-5 Multi-Use Path System.

My time is limited today, but I want to get some of the evidence of
community support to you, along with the history of the Rozos’
agreement to dedicate the pedestrian easement at 388 Winward. | also
want to briefly list some of the information concerning the Local Coastal
Plan and the language and implementation challenges of LCP Policy LU-H-
8 Lateral Access at Boeker Street and LCP Policy PR-5 Multi-Use Path
System.

Please find attached petitions signed by community members concerning
the obtaining of easements to connect Boeker St. with Winward Ave.
These petitions concern both the pathway easement already obtained at
367 Boeker, and the current easement sought at 388 Winward. These
petitions evidence the community’s understanding of the best way to
implement the creation of a lateral pedestrian pathway between Placentia
Ave. and Winward Ave, based on the current constraints.

The public pedestrian access easement as a condition of approval
of the project at 388 Winward Avenue is required by LCP Policy
LU-H-8 Lateral Access at Boeker Street, and LCP Policy PR-5 Multi-
Use Path System (Trails). LCP Policy LU-H-8 is the remedy to the
public access gap in this neighborhood, and it specifically states the City
“should pursue opportunities to create lateral pedestrian pathways
connecting Boeker St. to ...Winward Avenue or Ocean Blvd.”
Furthermore, LCP Policy PR-5 Multi-Use Path System (Trails)
states in pertinent part: “Every attempt shall be made to
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interconnect city trails....”

The language of these two LCP Policies instructs the city to remedy
the access gap in this neighborhood, it does not “encourage” the
city. “Should” and “shall” are mandates.

It is important for the CCC to understand the constraints to creating a
lateral pedestrian pathway to connect Boeker with Winward as required
by these 2 LCP Policies, and why the mandate to take every
opportunity to create this pathway here necessitates the
pedestrian easement at 388 Winward.

First, the City’s “preferred route” for this easement, through 398
Winward, will never happen — at least not until the existing residence
falls into the ocean. The house at 398 Winward was built when there
were not the present restrictions to building so close to the bluff edge.
The lot at 398 Winward is very small, and as you can see on page 2 of
Exhibit 6, the present house takes up the entire lot from the bluff edge
to the property line with 388 Winward. Given current bluff edge building
restrictions, this lot size and configuration so close to the bluff edge is
not conducive for the owners to do anything that might require a CDP
which would trigger bluff top setback restrictions. Therefore, the City’s
stated “vision” of putting a lateral public access easement here is
disingenuous. The city knows this will never happen because the owners
of 398 Winward will not be applying for a CDP which could trigger the
easement.

Second, when the community sought, and obtained, the easement at 367
Boeker, it was to ensure that should a CDP be sought at the neighboring
Boeker Street property and at 388 Winward, it would allow the long
sought connection planned for by LCP Policy LU-H-8! 1 do not know the
address of the property next door to 367 Boeker (I will locate it and give
it to you), but the creation of the lateral pedestrian pathway can either
be a bending path from the easement at 367 Boeker through the
neighboring property to connect to an easement on 388 Winward, or it
can go straight through the property next door to 367 Boeker and
connect directly to a pathway at 388 Winward. The more options for
the path, the more likely it will happen with the least impact.

“Pursuing opportunities” and making “every attempt” mandate
that when a CDP is sought at any of these addresses, a public
pedestrian access easement MUST be required. This is the only
way to eventually create a lateral pedestrian pathway between
Placentia Avenue and Winward Ave to complete the lateral access
path along the coast here! We must require the easements that
will eventually allow the creation of the path. If the easement is
not made a condition of approval of the CDP for 388 Winward, the
opportunity to create the lateral public pathway designated by LCP
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Policy LU-H-8 will be lost for generations to come. We will not see
this pathway during our lifetimes.

In reviewing the criteria for finding Substantial Issue, | will note that our
appeals effect the eventual completion of the California Coastal Trail,
therefor they raise issues of regional and statewide significance.

You will notice that the existing pedestrian path shown on Exhibit 6
connecting Ocean Blvd with Boeker Street is not a straight line. You will
also note that the easement obtained on 367 Boeker does not connect to
an existing easement. These arguments presented by the city against
the easement sought at 388 Windward, and repeated in the staff report,
are not conditions that should prevent the easement at 388 Winward.
They should not be cited as evidence of “factual or legal support” for the
city’s decision.

And finally, to allow the city to so blatantly misinterpret its mandate to
use every opportunity and make every attempt to secure the pathway
envisioned by LCP Policy LU-H-8 and LCP Policy PR-5 would set a very
dangerous precedent for coastal public access.

Yair, this is my first draft of my argument, drafted in haste in an attempt
to get my arguments to you quickly. 1 will be providing more
information and arguments to you in the next few days, and hope to
have a telephone discussion with you about our appeals soon.

Thank you for your consideration of these hastily drafted points.

Tarren Collins

From: Tarren Collins [mailto:tarrencollins@charter.net]

Sent: Monday, March 28, 2016 1:03 PM

To: 'Carl, Dan@Coastal' <Dan.Carl@coastal.ca.gov>

Cc: 'Laurie Cummings' <laurie.d.cummings@gmail.com>; '‘Chaver, Yair@Coastal'
<Yair.Chaver@coastal.ca.gov>; 'Craig, Susan@Coastal' <Susan.Craig@coastal.ca.gov>; 'Kahn,
Kevin@Coastal' <Kevin.Kahn@coastal.ca.gov>; 'O'Neill, Brian@Coastal'
<Brian.O'Neill@coastal.ca.gov>

Subject: RE: 388 Windward Shell Beach CA Appeal of Rozo project

Hi Dan,

I will resend to Yair the information that | sent to you on Friday, Dan. And | will look forward to
having a conversation with him as soon as | get a chance to review the staff report later today or
tomorrow morning.

I’'m sure a check of phone records will show that my first contact from Yair was last Tuesday.
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Perhaps he thought through his communications with Laurie Cummings, he was gathering the
information on both of our appeals?

All of my communications regarding my appeal, both with Brian O’Neill last summer, and my short
conversations with Yair on Tuesday afternoon and Wednesday morning last week, have involved
discussions about the Rozos’ agreement to put an easement for the pathway into this project. This
agreement was communicated to me first through their consultant Tony Ferraro shortly after | filed
my appeal, then through their attorney Ochylski. Ochylski and | were still in discussions about how
to secure this pathway last week, when Yair called me. Last week Ochylski told me that he was not
positive he was still representing the Rozos, then upon his confirmation that he was representing
them, he said he would be recommending we all sit down and try to resolve the pathway issue.

This appeal took a rapid 180 degree turn last week, surprising both Laurie Cummings and myself. |
look forward to the opportunity for the potential to alter your staff recommendation.

Thank you,

Tarren

From: Carl, Dan@Coastal [mailto:Dan.Carl@coastal.ca.gov]

Sent: Monday, March 28, 2016 11:21 AM

To: Tarren Collins <tarrencollins@charter.net>

Cc: 'Laurie Cummings' <laurie.d.cummings@gmail.com>; Chaver, Yair@Coastal
<Yair.Chaver@coastal.ca.gov>; Craig, Susan@Coastal <Susan.Craig@coastal.ca.gov>; Kahn,
Kevin@Coastal <Kevin.Kahn@coastal.ca.gov>; O'Neill, Brian@Coastal
<Brian.O'Neill@coastal.ca.gov>

Subject: RE: 388 Windward Shell Beach CA Appeal of Rozo project

Hi Tarren,

Sounds like your recollections and staff's notes are at odds regarding timing. Either way, |
would strongly entourage you to talk to Yair to share your thoughts and materials. We are
always open to new information and arguments, particularly if they have the potentia to alter
our recommendation. Hope that helps...

Dan

From: Tarren Collins [tarrencollins@charter.net]

Sent: Friday, March 25, 2016 6:18 PM

To: Carl, Dan@Coastal

Cc: 'Laurie Cummings'; Chaver, Yair@Coastal; Craig, Susan@Coastal; Kahn, Kevin@Coastal; O'Neill,
Brian@Coastal

Subject: RE: 388 Windward Shell Beach CA Appeal of Rozo project

Hi Dan,
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Unfortunately staff did not coordinate with me at all until 2 days ago, when | received my first phone
call from Yair. Laurie Cummings, who filed a separate appeal, did hear from Yair two weeks ago.
Laurie asked Yair to coordinate with me because | am a lawyer. Yair did not coordinate nor
communicate with me until his first phone call to me on Tuesday — a call | returned on Tuesday late
afternoon. The only subject of our conversation was my request to see if we could postpone the
hearing to Santa Barbara in June.

In a previous appeal years ago, staff was very helpful, and coordinated with me — obtaining input
and documentation from me, and engaging in phone conversations and email exchanges in advance
of issuing a staff recommendation. | expected no less this time. Can you please explain why there
was no effort to “coordinate” with me on this appeal prior to the staff recommendation?

As you are aware, 2 days is not nearly enough time to coordinate. However, had Yair warned me,
even 2 days ago, that | needed to submit the documents and evidence | have in support of the
appeal to assist with the staff recommendation, | would have. | also would have provided him
arguments in favor of a substantial issue recommendation.

| do not understand why the staff would progress all the way to the staff recommendation without
making a serious attempt to obtain appellant’s input and documentation.

Finally, I submitted petitions and law today to you. Will these items be included in an addendum to
the staff report? And is there going to be an opportunity to engage with staff to at least have a
chance to argue my points in hopes of perhaps gaining an amended staff recommendation for
substantial issue regarding the pathway?

Thank you,

Tarren

From: Carl, Dan@Coastal [mailto:Dan.Carl@coastal.ca.gov]

Sent: Friday, March 25, 2016 4:13 PM

To: 'Tarren Collins' <tarrencollins@charter.net>

Cc: Laurie Cummings <Jaurie.d.cummings@gmail.com>; Chaver, Yair@Coastal
<Yair.Chaver@coastal.ca.gov>; Craig, Susan@Coastal <Susan.Craig@coastal.ca.gov>; Kahn,
Kevin@Coastal <Kevin.Kahn@coastal.ca.gov>; O'Neill, Brian@ Coastal
<Brian.O'Neill@coastal.ca.gov>

Subject: RE: 388 Windward Shell Beach CA Appeal of Rozo project

Hi Tarren,

| checked in with staff and it sounds like they have been coordinating with you regards our
potential recommendation for some time, including in the past weeks leading up to staff
report production. In terms of a meeting before the staff report is finished, | am afraid that is
not possible as it went out today. | would encourage you to contact Yair to set up atime
when you can share your input with him in advance of a hearing. Hope that helps...
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Dan

From: Tarren Collins [mailto:tarrencollins@charter.net]

Sent: Friday, March 25, 2016 12:26 PM

To: Carl, Dan@Coastal

Cc: Laurie Cummings

Subject: RE: 388 Windward Shell Beach CA Appeal of Rozo project

PSS- Dan, | am attaching a file containing my letter dated April 21, 2015 and 2 petitions which |
submitted to the Pismo Beach City Council during the hearing on the Rozo’s CDP. Please forward to
Yair. | had planned to provide him with these submissions during the staff deliberations concerning
appellants’ substantial issue determination.

From: Tarren Collins [mailto:tarrencollins@charter.net]
Sent: Friday, March 25, 2016 12:10 PM
To: Carl, Dan@Coastal <Dan.Carl@coastal.ca.gov>

Cc: Laurie Cummings (laurie.d.cummings@gmail.com) <laurie.d.cummings@gmail.com>
Subject: RE: 388 Windward Shell Beach CA Appeal of Rozo project

PS — Dan, | am attaching a file containing a petition signed by many community members, sent to
me by my fellow appellant Laurie Cummings. | had not yet started compiling my documents, but
with the voicemail from Yair today, | will scan and email them to you right now. Please forward all
of this information to Yair today, and please assure me that this information and evidence will be
taken into consideration by Yair prior to finalizing the staff report. | do not have Yair’s email address
or I would send it directly.

Thank you,

Tarren

From: Tarren Collins [mailto:tarrencollins@charter.net]

Sent: Friday, March 25, 2016 11:28 AM

To: Carl, Dan@Coastal <Dan.Carl@coastal.ca.gov>

Subject: FW: 388 Windward Shell Beach CA Appeal of Rozo project
Importance: High

Hi Dan,

| write asking for your assistance. Back in August and September, Brian O’Neill of the CCC Santa
Cruz staff was working to assist a settlement of my appeal of a City of Pismo CDP for 388 Windward
Ave. in Shell Beach (Pismo Beach). The community here in Shell Beach has worked very hard to
connect Boeker Ave. with Windward as part of the Coastal Trail. This pathway is a part of the Land
Use Element of our Local Coastal Plan. When the Pismo Beach City Council approved the Rozos CDP
without requiring a special condition of approval for the easement pathway, this CDP was appealed
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to the CCC by both Laurie Cummings and myself.

In subsequent discussions with the project applicants” attorney, Marshall Ochylski, it was agreed
that if the Rozos dedicated an OTD and went back to the City Council for an amended CDP requiring
the path easement as a condition of approval, our appeals would be dropped. Over the course of
the ensuing months, Ochylski claimed to be trying to find an easement holder for the OTD, and there
was some discussion about alternative ways to secure a pathway here. Then in late February | was
informed by Ochylski that the City of Pismo would not hold the easement so the Rozos were going
to proceed to the CCC hearing. | was against the City of Pismo being the easement holder all along,
so this did not make sense to me...

On March 23 (Wednesday of this week) | got a call from Yair Chaver from the Santa Cruz office,
informing me in a voicemail that the Rozos were going to proceed with a hearing at the CCC. When
| called him back, I asked if this could be postponed to June in Santa Barbara. He called yesterday to
let me know that the Rozos would not postpone to June. |anticipated that there would be at least
one more conversation with him, where we would discuss the basis for our appeal, before the staff
recommendation was formulated and the report published. This did not happen. Instead, | got a
call a voicemail this morning from Yair giving me the date of the hearing as April 13, and letting me
know that staff was recommending no Substantial Issue.... What???

Apparently my fellow appellant (separate appeal), Laurie Cummings, was first contacted by Yair
weeks ago. That my first contact was two days ago, and there has never been a discussion of
General Plan, LCP or Coastal Act issues between Yair and | prior to the staff formulating a position in
opposition to the community here is disconcerting. | am completely frustrated.

Can you please let me know why staff would ignore the LCP and the many petition signatures of
community members both for a previous path easement on a Boeker Street property, and the
current project on the Rozos property at 388 Winward when recommending a finding of no
Substantial Issue? Can someone from staff at least take the time to have this conversation with me
before the staff report is published?

The community has been successful in obtaining % the pathway on the Boeker side already. The
project applicants (Rozos) have been willing up to now to grant an easement if we could find an
easement holder. Just this week, their attorney and | were discussing sitting down and trying to
work with staff to make this pathway happen.

Please reply at your earliest convenience. | am forwarding email exchanges between Brian O’Neill,
Marshall Ochlyski and myself back in August.

Thank you,

Tarren Collins
(805) 748-7319

Law Office of Tarren Collins
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PO Box 3063
Shell Beach, CA 93448
(805)773-0233

This message and any files or text attached to it are intended only for the recipients named above, and may

contain information that is confidential or privileged. If you received this communication in error, please notify me

immediately by e-mail, and delete the original message.

From: O'Neill, Brian@Coastal [mailto:Brian.O'Neill@coastal.ca.gov]
Sent: Monday, August 24, 2015 3:18 PM

To: marshall@slolegal.com; 'Tarren Collins' <tarrencollins@charter.net>
Subject: RE: Rozo OTD

If and when the Applicants decide to move forward with an OTD as part of a CDP, our staff can
review the document to ensure that is drafted correctly.

~Brian

From: Marshall E. Ochylski [mailto:mochylski@slolegal.com]
Sent: Monday, August 24, 2015 3:03 PM

To: 'Tarren Collins'; marshall@slolegal.com; O'Neill, Brian@Coastal

Cc: marshall@slolegal.com
Subject: RE: Rozo OTD

Tarren,
Yes, | will follow up with them.

Thank you.

Marshall E. Ochylski,
Attorney at Law

The Law Office of Marshall E. Ochylski

The Parsonage at Old Church Place

867 Pacific Sreet, Suite 210 - San Luis Obispo, CA 93401

Mailing Address: Post Office Box 14327 - San Luis Obispo, CA 93406-4327
Telephone: 805-544-4546 (Direct Line)

Facsimile: 805-544-4594

Email: marshall@slolegal.com
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Website: www.slolegal.com

CONFIDENTIALITY NOTICE AND DISCLAIMER: This e-mail message and any attachments are
intended solely for the use of theindividual or entity to which it is addressed, and may contain information
that is privileged, confidential and exempt from disclosure under applicable law. If the reader of this
message is not the intended recipient, or the employee or agent responsible for delivering the message to
the intended recipient, you are hereby notified that any dissemination, distribution or copying of this
communication is strictly prohibited. If you have received this communication in error, please delete the
original e-mail message from your system and notify usimmediately by reply e-mail or telephone at (805)
544-4546. Thank you.

Internet communication cannot be guaranteed to be secure since information could be intercepted,
corrupted, delayed, lost, destroyed, or contain viruses. As aresult, we do not accept any responsibility for
any errors or omissions that are present in this email or any attachment that have arisen as aresult of e-
mail transmission. If verification is required, please request a hard copy version. Thank you.

Please consider the environment before printing thisemail.

From: Tarren Collins [mailto:tarrencollins@charter.net]
Sent: Monday, August 24, 2015 2:51 PM

To: marshall@slolegal.com; 'O'Neill, Brian@Coastal’
Subject: RE: Rozo OTD

Marshall,

Will you also be checking with the Coastal Conservancy to see if they are willing to accept
the OTD?

Thank you,

Tarren

From: Marshall E. Ochylski [mailto:mochylski@slolegal.com]
Sent: Monday, August 24, 2015 2:01 PM

To: 'O'Neill, Brian@Coastal' <Brian.O'Neill@coastal.ca.gov>; 'Tarren Collins'
<tarrencollins@charter.net>

Cc: marshall@slolegal.com; marshall@slolegal.com
Subject: RE: Rozo OTD

Brain and Tarren,

| am going to pursue the idea of a minor amendment to the City’s CDP to add the
OTD as a Condition of Approval as an aternate course of action to the Deed
Restriction. As soon as | get the City’s feedback, | will forward it on to you.

Thank you.
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Marshall E. Ochylski,
Attorney at Law

The Law Office of Marshall E. Ochylski

The Parsonage at Old Church Place

867 Pacific Street, Suite 210 - San Luis Obispo, CA 93401

Mailing Address: Post Office Box 14327 - San Luis Obispo, CA 93406-4327
Telephone: 805-544-4546 (Direct Line)

Facsimile: 805-544-4594

Email: marshall @slolegal.com
Website: www.slolegal.com

CONFIDENTIALITY NOTICE AND DISCLAIMER: This e-mail message and any attachments are
intended solely for the use of theindividual or entity to which it is addressed, and may contain information
that is privileged, confidential and exempt from disclosure under applicable law. If the reader of this
message is not the intended recipient, or the employee or agent responsible for delivering the message to
the intended recipient, you are hereby notified that any dissemination, distribution or copying of this
communication is strictly prohibited. If you have received this communication in error, please delete the
origina e-mail message from your system and notify usimmediately by reply e-mail or telephone at (805)
544-4546. Thank you.

Internet communication cannot be guaranteed to be secure since information could be intercepted,
corrupted, delayed, lost, destroyed, or contain viruses. As aresult, we do not accept any responsibility for
any errors or omissions that are present in thisemail or any attachment that have arisen as aresult of e-
mail transmission. If verification is required, please request a hard copy version. Thank you.

Please consider the environment before printing this email.

From: O'Neill, Brian@Coastal [mailto:Brian.O'Neill@coastal.ca.gov]
Sent: Monday, August 24, 2015 1:46 PM
To: Tarren Collins

Cc: marshall@slolegal.com
Subject: RE: Rozo OTD

Hello Tarren,

You are correct that the CCC is not allowed to hold an interest in land. The grantee would
need to be another entity. You can contact the Coastal Conservancy directly to see if they
would be willing to accept the offer. Although we often work closely on specific projects, the
Conservancy is a separate entity. Trish Chapman is the manager in your area and can be

reached here: tchapman@scc.ca.gov

In regard to CCC's ability to enforce an easement condition, it would make no difference
whether the condition was on an amended CDP issued by the City as | suggested or
conditioned through the hearing process. We would have the authority to enforce a city-
approved CDP in the same manner as all other CDPs. There is also no guarantee that our
staff would recommend substantial issue or that the Commission would find it. We would
need to discuss the implications of that action internally.
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From: Tarren Collins

To: Chaver, Yair@Coastal

Cc: Carl, Dan@Coastal; Craig, Susan@Coastal; Kahn, Kevin@Coastal
Subject: RE: Rozo Letter in Support of Staff Report (Appeal No A-3-PSB-15-0030)
Date: Tuesday, April 05, 2016 10:56:05 PM

PS — The link | gave you in my previous email tonight concerned the city
planning commission’s approval of 367 Boeker. This was appealed to the
City Council, which upheld the requirement for the existing easement.
Here is the link to the staff report:

http://pismobeach.granicus.com/MetaViewer.php?
view_id=2&clip_id=514&meta_id=45176

This staff report discusses the LCP policies concerning connecting Boeker
with Windward. | draw your attention to page 10, which shows the
alternative paths to get from the easement on 367 Boeker to Windward —
and it includes the option of a jogged path like the one we seek through
388 Windward. Referring to the design on page 10, the staff report
states on Page 9: “One option clearly extends in a straight line across the
Windward property, while the other option jogs along the rear and
side property line before connecting with Windward.” (Emphasis
added.)

Thus, the City envisioned this alignment when requiring the easement on
367 Boeker.

I also draw you attention to page 8, wherein it is acknowledged that the
owner of 398 Windward states he will not redevelop and trigger the
easement requirement. 1 believe this is why the City provided the option
for a jogged path on pages 9 and 10. The city now claiming its preferred
alignment is through the garage at 398 Windward is disingenuous and
unrealistic. The City proposed the jogged option in the staff report
for 367 Boeker.

And, the easement on 367 Boeker was required despite no connection
YET to Windward. In this regard, the City writes: “ The dedication of the
access path in the proposed location furthers the intent of the policy
to provide thru access between Boeker and Windward.”

From: Tarren Collins [mailto:tarrencollins@charter.net]

Sent: Tuesday, April 5, 2016 9:16 PM

To: 'Chaver, Yair@Coastal' <Yair.Chaver@coastal.ca.gov>

Cc: 'Carl, Dan@Coastal' <Dan.Carl@coastal.ca.gov>; 'Craig, Susan@Coastal'
<Susan.Craig@coastal.ca.gov>; 'Kahn, Kevin@Coastal' <Kevin.Kahn@coastal.ca.gov>
Subject: RE: Rozo Letter in Support of Staff Report (Appeal No A-3-PSB-15-0030)

Dear Yair,
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Thank you for forwarding the letter from Paul Beard. Had | known that my
hastily drafted arguments would fall into the hands of the law firm that co-
counseled with Latham and Watkins on the Georgia Pacific deal back in 2005,

(“Represented Koch Forest Products Inc., a subsidiary of Koch Industries, alongside Latham
& Watkins in its $21 billion purchase of the Georgia-Pacific Corporation in 2005” -Wikopedia

listing for Alton & Bird), I may have tried to find the time to be more articulate.
I've just taken a few minutes to glance at the letter, but I am happy to see
that despite the hasty draft of my arguments, Mr. Beard was not able to
adequately refute them.

I stand by my arguments which clearly show the grounds for the Commission
to find that our appeals raise Substantial Issue, and | trust that Coastal staff
realizes that the letter from Beard states no sufficient legal grounds for the
Commission to avoid finding that our appeals raise Substantial Issue. And I
have confidence that Commission staff can refute Mr. Beards’ “takings”
argument based on the Nolan Case. The City of Pismo Beach has required
these public pedestrian easements in the past, with no fear of the
constitutional takings argument. In fact, just last month the City required an
easement similar to the one they should have required at 388 (the Harbor View
project with the “jogging” easement | forwarded to you last night).

Of even more relevance are the conditions of approval for 367 Boeker
in Pismo — which clearly state that the existing easement at 367 Boeker is
to connect to one of the abutting properties on Windward. The findings
in the staff report for 367 Boeker point to the same LCP policies which rule
over the project application at 388 Windward.

Page 2 of the staff report for 367 Boeker states: “The project also includes the
requirement for recordation of a five (5’) foot public access easement along
left (east) side property line to provide future access between Boeker and
Windward as required by General Plan Policy LU-H-9 & Figure PR-2.
The easement will not be open to the public until a similar easement is
acquired from the abutting property on Windward (See Planning Condition A-
4).” (Emphasis added.)

Pages 31-32 contain this statement: “PUBLIC ACCESS PATH. The
applicant/owner shall dedicate a five (5’) Public pedestrian access path along
the left or east side property line. The easement shall be submitted to the
Planning Division for review and approval prior to recordation. The applicant
shall not be required to open the path to the public until such time as a similar
easement has been acquired from the abutting properties to complete
the path thru to Windward Avenue or Ocean Boulevard.” (Emphasis
added.)

Therefore, the City of Pismo Beach conditioned the CDP at 367 Boeker by
requiring the pedestrian public access easement in compliance with the same
LCP Policies that apply to the 388 Windward CDP. And the City was not
adverse to creating a “jogging” easement at the Harbor View project. Clearly,
these Pismo Beach neighborhoods will require a jog in the pathway easements
set forth in the LCP Policies because the property lines from one street to the
next do not line up in straight lines.

You can link to the complete staff report for 367 Boeker here:
http://www.pismobeach.org/documentcenter/view/9252

The Commission should find Substantial Issue on our appeals. And should the
Commission find Substantial Issue, it would not appear worth the legal fees for
the Rozos to hire Beard to sue the Commission based on the losing arguments
he presented in his letter.
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Paul J. Beard II Direct Dial: 916-498-3354 Email: paul beard@alston.com

April 4, 2016

VIA UPS

Chairman Steve Kinsey and Honorable
Commissioners

California Coastal Commission

45 Fremont Street, Suite 2000

San Francisco, California 94105

Re: Appeal No. A-3-PSB-15-0030 (“‘Substantial Issue” Hearing Date:
4/13/2016)

Dear Chairman Kinsey and Honorable Commissioners,

On behalf of the applicants, Ernie and Pam Rozo, we write in full support of your
staff’s recommendation that you find no substantial issue and dismiss the appeals. The
purpose of this letter is to provide the Commission with some additional insights and
clarification that buttress your staff’s recommendation.

I.
BACKGROUND

By way of background, the City of Pismo Beach granted a CDP to the Rozos to
demolish a single-family home and construct a new single-family home with attached 2-
car garage and secondary dwelling unit at 388 Windward Avenue. The City’s decision
was appealed by two individuals, Tarren Collins and Laurie Cummings.

The appeals allege that the City-approved project is inconsistent with the City’s
LCP policies, because (1) the City did not require dedication of a public-access easement
across the Rozos’ property, (2) the house allegedly is out of character with other homes in
the neighborhood, and (3) the house precludes access to a City sewer easement that
traverses the property.

As reflected in the Staff Report, staff has thoroughly reviewed the City’s
evidence, findings, and conclusions in support of permit approval, and determined that
the appeals raises no substantial issue. Your staff consequently recommends that the
Commission decline to take jurisdiction over the Rozos’ project.
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II.
LEGAL POINTS

A. The Appeals Raise No Substantial Issue

Our comments will not address all of the appeal contentions. It is our view that
the Staff Report more than adequately addresses the reasons why there is no substantial
issue with respect to the “character” and “sewer easement” contentions raised in the
appeals. On these issues, we support fully the Staff Report’s findings and conclusions.
Instead, these comments focus exclusively on the public-access issue.

1. The City’s Decision To Approve the Project Without Seizing a Public-
Access Easement from the Rozos Is Consistent with the LCP

The Staff Report’s comprehensive analysis of the public-access issue in light of
the City’s LCP is spot-on. LCP Policy LU-H-8 (“Lateral Access at Boeker Street”)
provides that the City “should pursue opportunities to create lateral pedestrian pathways
connecting [Boeker] Street to Placentia Avenue or Ocean Boulevard to the north and to
Windward Avenue or Ocean Boulevard to the south.” LCP Policy LU-H-8 further
provides that “[t]his requirement shall be implemented as part of project approval, private
gifts or dedications or possib[ly] through public acquisition.” Significantly, the policy
preserves the City’s very broad discretion to determine the timing and means of securing
lateral access at Boeker Street.

The City’s approval of the Rozos’ project without a public-access requirement is
consistent with LCP Policy LU-H-8. As the staff report correctly explains, “Policy LU-
H-8 does not require the City to condition specific development projects to create this
public access path, and it allows the City discretion as to when and where to create these
connections.” Staff Report at 8 (emphasis in original). Moreover, as the Staff Report
observes, the City rightly concluded that provision of public access on the Rozos’
property would be totally impractical and unnecessary, particularly given other
opportunities in the area to directly connect Boeker Street to either Windward Avenue or
Ocean Boulevard. /d. The City thoroughly considered whether a public easement across
the Rozo property was appropriate, concluding that such an easement would lack any
connection to existing pathways, thereby providing no ready access to the public. /d.
Simply put, the City exercised its broad discretion to conclude, with adequately supported
findings and conclusions, that requiring the Rozos to dedicate a public-access easement
would not advance the goals of LCP Policy LU-H-8.

2. Independent of the LCP, the City Was Constitutionally Barred from
Seizing a Public-Access Easement from the Rozos

There is an independent reason why the City was correct to approve the project
without a condition mandating dedication of a public-access easement. Had the City
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required the Rozos to dedicate a public-access easement across their property as a
condition of permit approval, the City would have been liable for a taking of private
property without just compensation in violation of the Federal Constitution. U.S. Const.
amend. V (mandating “just compensation” for the taking private property for public use),
XIV (applying the Fifth Amendment to state and local governments); see also Chicago,
B. & Q.R. Co. v. City of Chicago, 166 U.S. 226 (1987) (applying the Takings Clause to
state and local governments).

As the Supreme Court’s precedents make clear, government may not impose
permit conditions that bear no “essential nexus” or “rough proportionality” to identified
public impacts caused by the project. Nollan v. California Coastal Comm ’'n, 483 U.S.
825, 837 (1987), Dolan v. City of Tigard, 512 U.S. 374, 391 (1994). This ruled is based
on the “unconstitutional conditions” doctrine as applied in the context of the Takings
Clause, whereby the government may not condition a benefit (permit approval) on a
property owner’s relinquishment of a constitutional right (payment of just compensation
for taken property). A permit condition that is not direct and proportional mitigation for
specific public impacts caused by a project is, in the Supreme Court’s words, “an out-
and-out plan of extortion”—and unconstitutional. Nollan, 483 U.S. at 837 (internal
citation omitted).

Here, not only was the City not required by its LCP to seize a public-access
easement from the Rozos; it was constitutionally barred from doing so. The Rozos’
project does not in any way eliminate or otherwise negatively affect an existing public
easement or pathway. Consequently, there is nothing for the Rozos to mitigate in terms
of public access. Had the City required a public-access easement from them—with no
evidence that such a condition was mitigation for public access lost as a result of their
project—the City would have opened itself to an easily-successful taking claim. In sum,
the City’s decision to approve the project without a public-access condition is consistent
both with its LCP and federal constitutional requirements.

B. Appellant Tarren Collins Misrepresents Background Facts about the
Viability of Public Access on the Rozo Property, Public Support and
Negotiations with the Rozos

With respect to the public-access issue, appellant Tarren Collins has made serious
factual misrepresentations to your staff since they issued their Staff Report. Though
many of the allegations she raises are irrelevant to the legal question of whether the
appeals raise a substantial issue in light of the LCP and the Coastal Act’s public-access
policies, we feel compelled to correct the record.

First, Ms. Collins asserts that there is a history of the Rozos’ agreement to
dedicate an easement across the property. This is absolutely false. The Rozos have
never agreed to dedicate an easement across their property. Though they knew that the
law did not require them to dedicate an easement, the Rozos in good-faith tried to
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negotiate a settlement with Ms. Collins to avoid the time and expense of having to defend
against the appeals and possible litigation.

The settlement would have consisted of an Offer to Dedicate an easement to the
City or a reputable nongovernmental organization, to be effective only after dismissal of
these appeals. But a number of irresolvable issues ultimately precluded consummation
of a settlement. For example, neither party was able to identify an entity or organization
that would accept the offer; with no one to accept the offer, there would be no one to
maintain and regulate use of the easement. Moreover, negotiations highlighted basic
public-safety concerns shared by the Rozos and the City’s police department. Those
concerns stemmed in part from the discontinuous configuration of the proposed easement
on the Rozo property in relation to existing easements on adjacent properties, which
made it physically impossible for the public to safely travel along the proposed route.
The appeals were not dismissed, and the Rozos withdrew from further negotiations, as
was their right to do. Contrary to what Ms. Collins claims, failed negotiations do not
constitute agreement of anything and, more importantly, are completely immaterial to the
question of whether the pending appeals raise a substantial issue.

Second, Ms. Collins points to petitions signed by members of the community
supporting a public-access easement across the Rozo property. The Rozos also have
significant community support for not requiring a public-access easement across their
property, as evidenced in party by the supportive testimony of neighbors who appeared at
the City Council meeting for their project. The Rozos also have the support of the City’s
representatives—namely, a supermajority of the City Councilmembers (including
Councilperson and Commissioner Howell) and the City Mayor. But, in reality, public
opinion about the public-access issue is irrelevant to the purely legal question of whether
such an easement is required by the LCP or even allowed by federal constitutional
principles. Put differently, even if every member of the public had demanded that the
City seize an easement from the Rozos against their will, such unanimous public support
could not have trumped the City’s discretion under the LCP or the City’s obligations
under the Fifth Amendment to the United States Constitution.

Third, Ms. Collins argues that the LCP requires the City to force the Rozos to
dedicate a public-access easement across their property. But Ms. Collins’ interpretation
is at odds with the plain language of the LCP policies she relies upon. LCP Policy LU-H-
8 provides that the “City should pursue opportunities to create lateral pedestrian
pathways” (emphasis added). The provision conveys a recommendation, not a mandate.'
Moreover, the provision does not mandate where, when, or how the City should create
lateral pedestrian pathways. That is within the sole discretion of the City. Indeed, the
policy identifies three possible means of securing easements: (1) requiring dedication of

! See, e.g., http://asq.org/standards-shall-should (“Because of the built-in flexibility of the
word [“should”], if the document writer intends to mandate a requirement, should is not
an appropriate choice”—*“shall” is.
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an easement as a condition of permit approval (as long as it is direct and proportional
mitigation for loss of public access caused by the project, consistent with Nollan and
Dolan), (2) acquiring an easement by eminent domain, or (3) accepting a gift of an
easement. In light of the circumstances, the City exercised its discretion to conclude that
an easement across the Rozos’ property was unnecessary and impractical.

Ms. Collins also relies on LCP Policy PR-5 Multi-Use Path System. That policy
only reinforces the City’s goal of establishing a “system of public paths ... to connect the
various parks, scenic aspects and open space of the city.” The Rozos’ property is not a
park, or a scenic or open space area of the City. It is private property. Indeed, the policy
goes on to say that “[i]deally, the paths should be located within designated greenbelt
areas,” but that “in areas of the community that have already been developed, the system
can include sidewalks and right-of-way shoulders of less traveled streets.” But any
easement across the Rozos’ property would run along its private side-yard and backyard.
It would not be along a “sidewalk[]” or a “shoulder[] of [a] . . . street.” Most importantly,
like Policy LU-H-8, Policy PR-5 does not in any way, shape, or form mandate that the
City seize a particular easement from a particular property owner’s side- or backyard.

In any event, even if the LCP said what Ms. Collins thinks it says—namely, that it
mandates the taking of the Rozos’ property for a public use without just compensation—
it would be unlawful and unenforceable. The reason is simple: The Federal Constitution
prohibits uncompensated takings of private property for a public use. And local law
cannot require what the Federal Constitution prohibits. U.S. Const. art. VI, § 2 (“This
Constitution . . . shall be the supreme Law of the Land; and the Judges in every State
shall be bound thereby, any Thing in the Constitution or Laws of any State to the
Contrary notwithstanding.”).

Fourth, Ms. Collins speculates that the City will never be able to obtain another,
more direct connection between Boeker and Windward. But this is sheer speculation that
flies in the face of the facts in the City’s record. The City already has identified 398
Windward as a far better location for a pathway connection between Boeker Street and
Windward Avenue. Ms. Collins claims that the 398 Windward lot is too small for a
pathway, but that lot is nearly fwice the size of the Rozo property. In any event, the
City’s findings and conclusions concerning alternative locations for a connecting
easement are substantiated and well-reasoned, notwithstanding Ms. Collins’
unsubstantiated speculation.

Finally, Ms. Collins argues that lateral access will be lost for generations unless
an easement is illegally seized from the Rozos. Ms. Collins has used this doomsday
prediction to repeatedly urge the City—and now the Commission—to obtain the public
access that she wants by any means necessary, even if it requires violating the
Constitution and trampling on the property rights of City residents. Luckily, the LCP
offers the City a number of constitutional ways to procure (at its discretion) lateral access
between Boeker and Windward: It can either acquire access through eminent domain,
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accept a voluntary dedication of access, or require a dedication as direct mitigation for a
project’s impacts on existing public access (as per Nollan and Dolan). The City should
be applauded for honoring its obligations under the LCP and the Constitution, and
approving the Rozo project without unlawfully seizing the family’s property for a public-
access easement.

CONCLUSION

For all the reasons stated above, and the reasons stated in the Staff Report, the
Commission should find no substantial issue and decline jurisdiction over the project.

Sincerely,

ALSTON & BIRD LLP

Paul J. Beard 11
Counsel for the Applicants

cc:  Yair Chaver (via e-mail: Yair.Chaver@coastal.ca.gov)
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Dear Mr. Carl and Mr. Howell:

As co-representative of the Rozos with respect to the pending appeals, I received this email
chain from Marshall. I’'m writing to clarify a few points that I hope will help to inform Coastal
Commission staff’s recommendation:

1. Mr. Howell’s email states that my correspondence “would seem to argue for statewide

issues associated with this easement.” Mr. Howell must be confusing Tarren Collins’
correspondence with mine. In two separate emails to Coastal Commission staff
(dated 3/25 and 3/29), Ms. Collins unsurprisingly described her appeals as raising
“statewide” issues.

2. By contrast, my correspondence agtees with the original Coastal Commission staff

3.

report that the appeals raise no substantial issue (let alone statewide issues). The
purpose of that correspondence was to provide an additional reason for a NSI
recommendation: The City’s decision not to require a public pathway through the
Rozos’ backyard is not only consistent with the City’s LCP, but

constitutionally compelled by the Takings Clause of the Fifth Amendment to the U.S.
Constitution under Nollan v. California Coastal Commission, 483 U.S. 825 (1987). A NSI
recommendation and Coastal Commission concurrence may not be a “slam dunk” at
this point (for reasons that we cannot understand), but the takings argument
definitely is. There is no way, constitutionally, that a public pathway can be required
of the Rozos as a condition of their project. Nollan, 483 U.S. 825 (a permit condition
that bears no essential nexus to the impacts of the project is unconstitutional and
“out and out an plan of extortion”); see also Bowman v. California Coastal Commission,
230 Cal.App.4th 1146 (2014) (holding, in part, that the Coastal Commission’s taking
of a public-access easement failed No/an, because there was “no rational nexus, no
less rough proportionality” between the project’s impacts and the need for a
pathway).

Of course, if Tarren Collins and her supporters want a pathway across the Rozos’
backyard, they are free to try to persuade the Rozos to se// them such an important
interest in their private property. But the Rozos cannot be forved give up a public
pathway for nothing. The LCP does not require it. And the Constitution forbids it.

That being said, if Ms. Collins, Coastal Commission counsel, or anyone else has any
legal authority making such a permit condition constitutionally permissible, we would
be more than happy to review that authority and reconsider whether to settle these
appeals with an offer to dedicate a pathway, thereby saving everyone—especially
Coastal Commission staff—precious time and expense working on the appeals.
Conversely, if no such authority exists, and there is no good reason

why Nollan, Bowman, and other precedents do not categorically bar such a permit
condition, then the original staff report recommending NSI should be reinstated and
the appeals placed on calendar as soon as possible so that the Rozos can move on
with their lives.

4. The Rozos appreciate Mr. Howell’s efforts in trying to resolve these appeals, including

taking time out of a holiday weekend to meet with them. They are especially
appreciative of Mr. Howell’s representation, made at that meeting, that he would
support the Rozos’ City-approved project (which he rightly voted for) against a
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“substantial issue” determination. Mr. Howell’s backing gives the Rozos the moral
support they need during this very trying time and reflects Mr. Howell’s moral
courage in the face of a very vocal minority led by Ms. Collins.

5. Ms. Collins has engaged in a number of serious omissions and mistepresentations
about both the project and efforts in 2015 to settle the appeals with the Rozos.
Among other things, those omissions and misrepresentations likely explain Mr.
Howell’s misunderstanding about the viability of pathway connections at the
addresses he cites below. Marshall will contact you (Mr. Carl) to discuss this and
other factual issues related to the appeals.

To reiterate my earlier offer, we will immediately reconsider our position, and potentially spare
everyone a time-consuming and costly appeal process, if a single authority constitutionally
justifying Collins’ demand for a public pathway across the Rozos’ backyard can be produced.
Short of that, the Rozos are of the view that they should not have to give up their federally
protected constitutional rights so that they can obtain a permit to build a house on their lot. We
sincerely hope that you share that view.

If any of you have any questions, please do not hesitate to reach out to me or Marshall.

Paul J. Beard II | ALSTON & BIRD LLP

1115 11t Street, Sacramento CA 95814
Office: 916-498-3354 | Mobile: 818-216-3988

paul.beard@alston.com | http://www.alston.com/professionals/paul-beard/

Atlanta | Beijing | Brussels| Charlotte | Dallas | L.os Angeles | New York | Research Triangle
| Sacramento| Silicon Valley | Washington DC

17 Consecutive Years on Fortune® Magazine’s “The 100 Best Companies To Work
For”™

---------- Forwarded message ----------

From: "Carl, Dan@Coastal" <Dan.Carl @coastal.ca.gov>

Date: Mon, Jul 4, 2016 at 3:23 PM -0700

Subject: RE: Easement

To: "Erik Howell" <erik@erikhowell.com>, "marshall @slolegal .com"

<marshall @l olegal.com>
Hi Erik,

Thanks for including me in the email exchange. Y our understanding regarding the Rozo's
interest in an easement dedication at the current time is the same as mine. In any case, we are
continuing to evaluate the flood of information we received when the first staff report was
initially distributed, including both from Mr. Beard and his associates as well as from Ms.
Callins. For the record, and and as | understand has been communicated to the parties
involved, at this point there is almost no chance we intend to recommend NSI. There are
issues of statewide and L CP implementation importance for sure, and we are evaluating all
possible options for resolution through a de novo hearing. As to when the hearing may be
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scheduled, we have not yet set a preliminary date as we are still working through the various
resolution options internally. Hope that helps clarify.

Dan

From: Erik Howell [erik@erikhowell.com]

Sent: Sunday, July 03, 2016 8:43 AM

To: marshall@slolegal.com; Carl, Dan@Coastal; Erik Howell
Subject: Re: Easement

Marshall,

I met with the Rozos yesterday. They stated that they are not willing to offer the
easement. Obvioudly, that istheir business. Asyou know, | was merely attempting to
address the issues raised in the appeal while still allowing them to move forward with their
project. | also expressed to the Rozos my belief that the Commission staff is more likely than
not to place the matter on the March 2017 agenda. Typically staff wants hearings to take
place locally. They disagreed with my assessment. | can only presume delays are not an
issue for them.

They also seem fairly confident that staff will find no substantial issue and that the
Commission will concur. Given the correspondence from Paul Beard, however, this may not
be a slam dunk. His letter would seem to argue for statewide issues associated with this
easement and thus, substantial issue. They aso run the risk that the Commission may send
them back to the drawing board on all of this.

Well, good luck with this. If | were the Rozos, | would have long since made the offer to
dedicate and put this thing to bed. Hope you're having a great weekend. | will talk to you
Soon.

-Erik

On Jul 2, 2016, at 2:10 PM, Marshall E. Ochylski <mochylski@slolegal.com>
wrote:

Erik,
Thank you for your effortsin trying to resolve this matter.

| can change the addresses of the future connections. The addresses that |
included were based the attached Exhibit that | was given by the Rozos.

| can easily add the Coastal Conservancy as an alternate Grantee, if the Rozos
agree.

The dates will all be made current.

| will wait to hear from the Rozos as to how they want to proceed.

| hope you have a great 4™ of July weekend!!

Thank you.
<image001.gif>
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Marshall E. Ochylski,
Attorney at Law

The Law Office of Marshall E. Ochylski
Mailing Address: Post Office Box 14327
San Luis Obispo, CA 93406-4327

Telephone: 805-544-4546 (Direct Line)
Cell Phone: 805-441-4466

Email: marshall@slolegal.com
Website: www.slolegal.com

CONFIDENTIALITY NOTICE AND DISCLAIMER: This e-mail message and any attachments
areintended solely for the use of theindividual or entity to which it is addressed, and may contain
information that is privileged, confidential and exempt from disclosure under applicable law. If the
reader of this message is not the intended recipient, or the employee or agent responsible for
delivering the message to the intended recipient, you are hereby notified that any dissemination,
distribution or copying of this communication is strictly prohibited. If you have received this
communicationin error, please delete the original e-mail message from your system and notify us
immediately by reply e-mail or telephone at (805) 544-4546. Thank you.

Internet communication cannot be guaranteed to be secure since information could be intercepted,
corrupted, delayed, lost, destroyed, or contain viruses. As aresult, we do not accept any
responsibility for any errors or omissions that are present in this email or any attachment that have
arisen asaresult of e-mail transmission. If verification is required, please request a hard copy
version. Thank you.

<image004.jpg> Please consider the environment before printing this email.

From: Erik Howell [mailto:erik@erikhowell.com]
Sent: Friday, July 01, 2016 9:43 AM

To: mochylski@slolegal.com

Subject: Easement

Marshall,

I am going to be meeting with the Rozos this weekend. | think
the addresses on the draft offer to dedicate for the future easements
to connect through 388 Windward may not be correct. | think the
correct addresses for future connections are 367 Boeker or 398
Windward. Also, could you add to the offer to dedicate the addition
of Coastal Conservancy as an alternate to the City of Pismo Beach?
Thank you.

-Erik

P.S. Of course the dates on everything need to be changed. :-)
<Pathway Diagram.pdf>

NOTICE: This e-mail message and all attachments may contain legally privileged and
confidential information intended solely for the use of the addressee. If you are not the
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EX PARTE COMMUNICATION DISCLOSURE FORM

Filed by Commissioner: Erik Howell

1) Name or description of project; 388 Windward

2) Date and time of receipt of communication: June 29, 2016

3) Location of communication; Pismo Beach, Telephone

(If not in person, include the means of communication, e.g., telephone, e-mail, etc.)

4) Identity of person(s) initiating communication: ~_Tarren Collins

5) Identity of person(s) on whose behalf communication was made: Tarren Collins

6) Identity of persons(s) receiving communication: Erik Howell

7) ldentity of all person(s) present during the communication: Erik Howel,
Tarren Collins

Complete, comprehensive description of communication content (attach complete set of
any text or graphic material presented):

Tarren stated her continued willingness to withdraw her appeal of the project if the

applicants were willing to dedicate a future easement. This easement would only

come into effect upon connection to the neighboring property. She affirmed

co-appellants concurence. She also reinterated that the Rozos had promised to record

said easement. Unfortunately, upon learning of staff's recommendation of no

substantial issue, the applicants had reneged on their promise.

\ ?
. /] - / A /'/ /’/.
07/3/16 ?2(/ ., i@@/wﬂé/

Date Si{gnature of Commissioner

TIMING FOR FILING OF DISCLOSURE FORM: File this form with the Executive
Director within seven (7) days of the ex parte communication, if the communication
occurred seven or more days in advance of the Commission hearing on the item that
was the subject of the communication. If the communication occurred within seven (7)
days of the hearing, provide the information orally on the record of the proceeding and
provide the Executive Director with a copy of any written material that was part of the
communication. This form may be filed with the Executive Director in addition to the oral
disclosure.
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EX PARTE COMMUNICATION DISCLOSURE FORM

Filed by Commissioner: Erik Howell
1) Name or description of project: 388 Windward

2) Date and time of receipt of communication; July 2, 2016  2:00 pm
3) Location of communication; 388 Windward, Pismo Beach

(If not in person, include the means of communication, e.g., telephone, e-mail, etc.)

4) Identity of person(s) initiating communication; ~_Erik Howell

5) Identity of person(s) on whose behalf communication was made: Erik Howell

6) Identity of persons(s) receiving communication: Erk Howell

7) Identity of all person(s) present during the communication: Erik Howell,
Mary Ann Reiss, Pam Rozo, Ernie Rozo

Complete, comprehensive description of communication content (attach complete set of
any text or graphic material presented):

Pam and Ernie Rozo shared that they are no longer willing to dedicate the future

easement at 388 Windward because they believe it will lower the value of their property

and they have been told that they cannot be required to do so. They shared their

belief that the Coastal Commission will be hearing their matter in the near future and

their confidence that the recommendation from staff will be for no substantial issue.

07/3/16 ;/%)%/, @M/z/

Date Signature of Commissioner

TIMING FOR FILING OF DISCLOSURE FORM: File this form with the Executive
Director within seven (7) days of the ex parte communication, if the communication
occurred seven or more days in advance of the Commission hearing on the item that
was the subject of the communication. If the communication occurred within seven (7)
days of the hearing, provide the information orally on the record of the proceeding and
provide the Executive Director with a copy of any written material that was part of the
communication. This form may be filed with the Executive Director in addition to the oral
disclosure.
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From: Beard, Paul

To: Carl, Dan@Coastal
Cc: Marshall E. Ochylski (mochylski@slolegal.com) ; erik@erikhowell.com; Yair Chaver
Subject: RE: Easement
Date: Wednesday, July 06, 2016 9:50:12 AM
Attachments: image001.emz
image002.png

Yair — I’'m available to discuss at your earliest convenience. 818-216-3988. Thanks.

Paul J. Beard II | ALSTON & BIRD LLP
Office: 916-498-3354 | Mobile: 818-216-3988

From: Carl, Dan@Coastal [mailto:Dan.Carl@coastal.ca.gov]

Sent: Wednesday, July 6, 2016 9:34 AM

To: Beard, Paul <Paul.Beard@alston.com>

Cc: Marshall E. Ochylski (mochylski@slolegal.com) <mochylski@slolegal.com>;
erik@erikhowell.com; Yair Chaver <Yair.Chaver@coastal.ca.gov>

Subject: RE: Easement

Mr. Beard:

Thank you for your additional input. We understand your position on behalf of the Rozos. As
| indicated in my email below, we are continuing to evaluate and internally discuss options
for possible resolution of the issues raised. And we have already reevaluated our original
recommendation in light of al of the new information received since it was first distributed,
and the current facts and context here suggest we will amost certainly not be recommending
NSI moving forward. Mr. Chaver will be in contact with you and/or Mr. Ochylski once we
have a firmer sense of potential options for resolution and a potential hearing schedule. Thank
you for your continued patience.

Dan Carl

District Director

Central Coast and North Central Coast Districts
California Coastal Commission

725 Front Street, Suite 300

Santa Cruz, CA 95060

831-427-4863

dan.carl@coastal.ca.gov

www.coastal.ca.gov

Every Californian
should conserve
water. Find out
how at
SaveOurWater.com
and Drought.CA.gov

From: Beard, Paul [mailto:Paul.Beard@alston.com]
Sent: Wednesday, July 06, 2016 12:54 AM

To: Carl, Dan@Coastal; erik@erikhowell.com

Cc: Marshall E. Ochylski (mochylski@slolegal.com)

Subject: RE: Easement
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Dear Mr. Carl and Mr. Howell:

As co-representative of the Rozos with respect to the pending appeals, I received this email
chain from Marshall. I’'m writing to clarify a few points that I hope will help to inform Coastal
Commission staff’s recommendation:

1. Mr. Howell’s email states that my correspondence “would seem to argue for statewide

issues associated with this easement.” Mr. Howell must be confusing Tarren Collins’
correspondence with mine. In two separate emails to Coastal Commission staff
(dated 3/25 and 3/29), Ms. Collins unsurprisingly described her appeals as raising
“statewide” issues.

2. By contrast, my correspondence agtees with the original Coastal Commission staff

3.

report that the appeals raise no substantial issue (let alone statewide issues). The
purpose of that correspondence was to provide an additional reason for a NSI
recommendation: The City’s decision not to require a public pathway through the
Rozos’ backyard is not only consistent with the City’s LCP, but

constitutionally compelled by the Takings Clause of the Fifth Amendment to the U.S.
Constitution under Nollan v. California Coastal Commission, 483 U.S. 825 (1987). A NSI
recommendation and Coastal Commission concurrence may not be a “slam dunk” at
this point (for reasons that we cannot understand), but the takings argument
definitely is. There is no way, constitutionally, that a public pathway can be required
of the Rozos as a condition of their project. Nollan, 483 U.S. 825 (a permit condition
that bears no essential nexus to the impacts of the project is unconstitutional and
“out and out an plan of extortion”); see also Bowman v. California Coastal Commission,
230 Cal.App.4th 1146 (2014) (holding, in part, that the Coastal Commission’s taking
of a public-access easement failed No/lan, because there was “no rational nexus, no
less rough proportionality” between the project’s impacts and the need for a
pathway).

Of course, if Tarren Collins and her supporters want a pathway across the Rozos’
backyard, they are free to try to persuade the Rozos to se/ them such an important
interest in their private property. But the Rozos cannot be forved give up a public
pathway for nothing. The LCP does not require it. And the Constitution forbids it.

That being said, if Ms. Collins, Coastal Commission counsel, or anyone else has any
legal authority making such a permit condition constitutionally permissible, we would
be more than happy to review that authority and reconsider whether to settle these
appeals with an offer to dedicate a pathway, thereby saving everyone—especially
Coastal Commission staff—precious time and expense working on the appeals.
Conversely, if no such authority exists, and there is no good reason

why Nollan, Bowman, and other precedents do not categorically bar such a permit
condition, then the original staff report recommending NSI should be reinstated and
the appeals placed on calendar as soon as possible so that the Rozos can move on
with their lives.

4. The Rozos appreciate Mr. Howell’s efforts in trying to resolve these appeals, including

taking time out of a holiday weekend to meet with them. They are especially
appreciative of Mr. Howell’s representation, made at that meeting, that he would
support the Rozos’ City-approved project (which he rightly voted for) against a

Exhibit 11- Ex Parte Communications
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“substantial issue” determination. Mr. Howell’s backing gives the Rozos the moral
support they need during this very trying time and reflects Mr. Howell’s moral
courage in the face of a very vocal minority led by Ms. Collins.

5. Ms. Collins has engaged in a number of serious omissions and mistepresentations
about both the project and efforts in 2015 to settle the appeals with the Rozos.
Among other things, those omissions and misrepresentations likely explain Mr.
Howell’s misunderstanding about the viability of pathway connections at the
addresses he cites below. Marshall will contact you (Mr. Carl) to discuss this and
other factual issues related to the appeals.

To reiterate my earlier offer, we will immediately reconsider our position, and potentially spare
everyone a time-consuming and costly appeal process, if a single authority constitutionally
justifying Collins’ demand for a public pathway across the Rozos’ backyard can be produced.
Short of that, the Rozos are of the view that they should not have to give up their federally
protected constitutional rights so that they can obtain a permit to build a house on their lot. We
sincerely hope that you share that view.

If any of you have any questions, please do not hesitate to reach out to me or Marshall.

Paul J. Beard II | ALSTON & BIRD LLP

1115 11t Street, Sacramento CA 95814
Office: 916-498-3354 | Mobile: 818-216-3988

paul.beard@alston.com | http://www.alston.com/professionals/paul-beard/

Atlanta | Beijing | Brussels| Charlotte | Dallas | L.os Angeles | New York | Research Triangle
| Sacramento| Silicon Valley | Washington DC

17 Consecutive Years on Fortune® Magazine’s “The 100 Best Companies To Work
For”™

---------- Forwarded message ----------

From: "Carl, Dan@Coastal" <Dan.Carl @coastal.ca.gov>

Date: Mon, Jul 4, 2016 at 3:23 PM -0700

Subject: RE: Easement

To: "Erik Howell" <erik@erikhowell.com>, "marshall @slolegal .com"

<marshall @l olegal.com>
Hi Erik,

Thanks for including me in the email exchange. Y our understanding regarding the Rozo's
interest in an easement dedication at the current time is the same as mine. In any case, we are
continuing to evaluate the flood of information we received when the first staff report was
initially distributed, including both from Mr. Beard and his associates as well as from Ms.
Callins. For the record, and and as | understand has been communicated to the parties
involved, at this point there is almost no chance we intend to recommend NSI. There are
issues of statewide and L CP implementation importance for sure, and we are evaluating all
possible options for resolution through a de novo hearing. As to when the hearing may be
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scheduled, we have not yet set a preliminary date as we are still working through the various
resolution options internally. Hope that helps clarify.

Dan

From: Erik Howell [erik@erikhowell.com]

Sent: Sunday, July 03, 2016 8:43 AM

To: marshall@slolegal.com; Carl, Dan@Coastal; Erik Howell
Subject: Re: Easement

Marshall,

I met with the Rozos yesterday. They stated that they are not willing to offer the
easement. Obvioudly, that istheir business. Asyou know, | was merely attempting to
address the issues raised in the appeal while still allowing them to move forward with their
project. | also expressed to the Rozos my belief that the Commission staff is more likely than
not to place the matter on the March 2017 agenda. Typically staff wants hearings to take
place locally. They disagreed with my assessment. | can only presume delays are not an
issue for them.

They also seem fairly confident that staff will find no substantial issue and that the
Commission will concur. Given the correspondence from Paul Beard, however, this may not
be a slam dunk. His letter would seem to argue for statewide issues associated with this
easement and thus, substantial issue. They aso run the risk that the Commission may send
them back to the drawing board on all of this.

Well, good luck with this. If | were the Rozos, | would have long since made the offer to
dedicate and put this thing to bed. Hope you're having a great weekend. | will talk to you
Soon.

-Erik

On Jul 2, 2016, at 2:10 PM, Marshall E. Ochylski <mochylski@slolegal.com>
wrote:

Erik,
Thank you for your effortsin trying to resolve this matter.

| can change the addresses of the future connections. The addresses that |
included were based the attached Exhibit that | was given by the Rozos.

| can easily add the Coastal Conservancy as an alternate Grantee, if the Rozos
agree.

The dates will all be made current.

| will wait to hear from the Rozos as to how they want to proceed.

| hope you have a great 4™ of July weekend!!

Thank you.
<image001.gif>
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Marshall E. Ochylski,
Attorney at Law

The Law Office of Marshall E. Ochylski
Mailing Address: Post Office Box 14327
San Luis Obispo, CA 93406-4327

Telephone: 805-544-4546 (Direct Line)
Cell Phone: 805-441-4466

Email: marshall@slolegal.com
Website: www.slolegal.com

CONFIDENTIALITY NOTICE AND DISCLAIMER: This e-mail message and any attachments
areintended solely for the use of theindividual or entity to which it is addressed, and may contain
information that is privileged, confidential and exempt from disclosure under applicable law. If the
reader of this message is not the intended recipient, or the employee or agent responsible for
delivering the message to the intended recipient, you are hereby notified that any dissemination,
distribution or copying of this communication is strictly prohibited. If you have received this
communicationin error, please delete the original e-mail message from your system and notify us
immediately by reply e-mail or telephone at (805) 544-4546. Thank you.

Internet communication cannot be guaranteed to be secure since information could be intercepted,
corrupted, delayed, lost, destroyed, or contain viruses. As aresult, we do not accept any
responsibility for any errors or omissions that are present in this email or any attachment that have
arisen asaresult of e-mail transmission. If verification is required, please request a hard copy
version. Thank you.

<image004.jpg> Please consider the environment before printing this email.

From: Erik Howell [mailto:erik@erikhowell.com]
Sent: Friday, July 01, 2016 9:43 AM

To: mochylski@slolegal.com

Subject: Easement

Marshall,

I am going to be meeting with the Rozos this weekend. | think
the addresses on the draft offer to dedicate for the future easements
to connect through 388 Windward may not be correct. | think the
correct addresses for future connections are 367 Boeker or 398
Windward. Also, could you add to the offer to dedicate the addition
of Coastal Conservancy as an alternate to the City of Pismo Beach?
Thank you.

-Erik

P.S. Of course the dates on everything need to be changed. :-)
<Pathway Diagram.pdf>

NOTICE: This e-mail message and all attachments may contain legally privileged and
confidential information intended solely for the use of the addressee. If you are not the
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intended recipient, you are hereby notified that you may not read, copy, distribute or
otherwise use this message or its attachments. If you have received this message in error,
please notify the sender by email and delete all copies of the message immediately.
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STATE OF CALIFORNIA—NATURAL RESOURCES AGENCY EDMUND G. BROWN JR., GOVERNOR

CALIFORNIA COASTAL COMMISSION

CENTRAL COAST DISTRICT OFFICE
725 FRONT STREET, SUITE 300
SANTA CRUZ, CA 95060

PHONE: (831) 427-4863
FAX: (831) 427-4877
WEB: WWW.COASTAL.CA GOV

Prepared January 9, 2017 for January 12, 2017 Hearing

To: Commissioners and Interested Persons
From: Susan Craig, Central Coast District Manager

Subject: Additional hearing materials for Th13e
Appeal Number A-3-PSB-15-0030 (Rozo Residence)

Where checked in the boxes below, this package includes additional materials related to the
above-referenced hearing item as follows:

Staff report addendum

Additional correspondence received in the time since the staff report was distributed
Additional ex parte disclosures received in the time since the staff report was distributed

Other:

100 M ]
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ALSTONsBIRD...

1115 11th Street
Sacramento, CA 95814

916-498-3354
Fax: 213-576-2864

www.alston.com

Paul J. Beard 11 Direct Dial: $16-498-3354 Email: paul.beard@alston.com

January 6, 2017

VIA UPS NEXT-DAY AIR DELIVERY
AND VIA EMAIL (WHERE AVAILABLE)

AECEIVED

Chairperson Bochco and Honorable

Commissioners JAN 0 8 2017
California Coastal Commaission
5 CALIFORNIA
45 Fremont Street, Suite 2000 "
San Francisco, CA 94105 OASTAL COMM'SSION

Re: Appeal No. A-3-PSB-15-0030
Hearing Date: 1/12/17
Item No. Th-13e

Dear Chairperson Bochco and Honorable Commissioners,

We represent the project applicants, Ernie and Pam Rozo, in the above-referenced
appeals. As explained more fully below, we respectfully request that:

e the Commission hold a hearing on substantial issue, and

¢ the Commission determine that the Rozos’ project, as approved by the City of
Pismo Beach, raises no substantial issue—just as your staff originally and
correctly concluded in its March 25, 2016, Staff Report (attached hereto as
Exhibit 1).

REASONS FOR HOLDING A HEARING AND
FINDING NO SUBSTANTIAL ISSUE

Brief Background

After the appeals were filed, Appellants lured the Rozos into negotiations over a
public-access easement with the promise of dismissing their costly and time-consuming
appeals if an easement could be obtained. The Rozos did not, and do not, believe that the
City or anyone else could take a trail easement from them without just compensation.

But the Rozos engaged in good-faith settlement discussions in the hopes of negotiating an
casement that would fully address their privacy and safety concerns, while saving them
the time and expense of defending against the appeals and possible litigation. As

Atlanta ¢ Beijing ® Brussels » Charlotte » Dallas ¢ Los Angeles ® New York ¢ Research Triangle ¢ Silicon Valley « Washington, D.C.
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negotiations dragged on, Appellants constantly moved the goal posts, making it clear that
no public-access trail would satisfy them and that they would proceed with their appeals
anyway. This prompted the Rozos to walk away from negotiations, as was their right to
do. No settlement was ever reached or promise ever made to record anything, as
Appellants falsely claim.

Around that same time, staff issued its March 25, 2016, Staff Report,
recommending a finding of “no substantial issue.” As the record of correspondence
attached to the current Staff Report shows, Appellant Tarren Collins applied pressure on
staff to reverse that recommendation. Much to the Rozos’ disappointment, the staff
subsequently reversed its original “no substantial issue” recommendation. The current
Staff Report incorrectly finds “substantial issue,” in part on grounds that not even the
appeals allege and have never been presented to the City.

The appeals raise only three grounds as to why the City-approved project fails to
conform to the City’s LCP or the Coastal Act’s public-access policies. The appeal is
barred, as a matter of law, because there is no substantial issue with respect to any of the
three grounds on which the two appeals were filed.

Issue No. 1: Public Access

The appeals contend that the City’s failure to condition the project on the Rozos’
dedication of a public-access easement across their property violates the law. But the
appellants have it exactly backward. Not only was the City’s refusal to require a public-
access casement consistent with the LCP and the Coastal Act’s public-access policies; it
was constitutionally required.

Under Nollan v. California Coastal Commission, 483 U.S. 825 (1987), and a slew
of precedents since that have reaffirmed it, an agency can exact a public-access easement
as the condition of project approval only if the agency establishes that such condition is
mitigation for the project’s impacts on existing public access. If now such showing can
be made, then the condition is an “out-and-out plan of extortion” and effects an
unconstitutional taking of private property without just compensation.

Speaking in terms of the Nollan case without explicitly citing it, the Staff Report
all but admits that the Rozos’ residential project causes no adverse impacts to existing
public access.! That comes as no surprise, since the Rozos’ property has no existing

! The Staff Report, at page 3, finds: “[T}his project appears to have limited public access
impacts (if any). That is not to say that some other similarly-situated residential project
could not have more significant access impacts that would require an easement, but the
facts of this particular case do not appear to warrant a trail easement as compensatory
mitigation for impacts to public access caused by approval of this development
proposal.”
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trails to begin with that the project could affect. Since the City’s refusal to exact a
public-access easement as a condition of project approval was constitutionally required,
the absence of a public-access condition cannot—and does not—constitute legitimate
grounds for the appeals.

The Staff Report acknowledges that the absence of a public-access condition
against the Rozos does not violate the LCP or the Coastal Act’s public-access policies.
But the Staff Report goes even further. It concludes that a trail on the Rozos’ property
would be impractical given the absence of connectivity to other existing trails.

Nevertheless, the Staff Report inexplicably recommends a finding of “substantial
issue,” because “issues associated with a potential trail at this location are significant, and
raise statewide [California Coastal Trail] concerns given the trail gap at this location.”
That is not the correct application of the “substantial issue” test. The question is not
whether any issue raised by the appellant—here, completion of the California Coastal
Trail—is, in and of itself, significant or of statewide concern. Rather, the question is
whether “substantial issue exists with respect to the grounds on which an appeal has
been filed.” Pub. Res. Code § 30625(b)(2) (emphasis added). The answer turns on
whether the project violates the LCP or the Coastal Act’s public-access policies. If no
such violation exists, the appeal grounds cannot, as a matter of law, raise a “substantial
issue.” Hines v. Cal. Coastal Comm’n, 186 Cal. App. 4™ 830 (2010) (“A substantial
issue is defined as one that presents a ‘significant question’ as to conformity with the
certified local coastal program.” (emphasis added)).

Here, as the Staff Report readily acknowledges, the project does not violate the
law on “public access” grounds. No matter how significant the CCT may be, the
appellants’ “public access” grounds for their appeals raise no substantial issue, precisely
because there is no legal support for their allegations.

Issue No. 2: The Overall Size of the House

Appellants next contend that the overall size of the approved project violates the
LCP. Appellant Tarren Collins claims that “the overall size of the home does not meet
the Neighborhood Compatibility requirement per the General Plan.”? She thinks the
“total building area needs to be further reduced to meet the requirement.” Appellant
Laurie Cummings similarly claims, in the same vein, that “[t]he overall size of the
structure is inconsistent with the Neighborhood Compatibility requirement and
Residential Guidelines of the General Plan/LCP.” Cummings cites to LU-H-4a,
concerning the “scale of structures.”

Like its March 25, 2016, Staff Report, the current Staff Report finds that the
project “is within the applicable LCP maximum standards with respect to height,

? Both appeals are at Exhibit 7 of the Staff Report.
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setbacks, lot coverage, and floor area.” Staff Report at 9. But unlike the original Staff
Report, the current Staff Report finds a new ground for “substantial issue”—namely, that
the second story’s gross floor area is more than 80% of the first story’s gross floor area,
in alleged violation of the LCP’s “80% ratio” rule. The Staff Report reaches its
conclusion by including, against City policy, the floor area covered by the project’s
second-story stairwell and the elevator, thereby artificially increasing the second story’s
floor area relative to the first story’s floor area. Staff Report at 9-10. But alleged
violation of the LCP’s 80% ratio rule is not a valid ground for finding substantial issue.

As stated above, “substantial issue” can be found only “with respect to the
grounds on which an appeal has been filed”—not on any ground the staff chooses. Pub.
Res. Code § 30625(b)(2). The Appellants do not allege violation of the LCP’s “ratio”
policy. They only take issue with the project’s “overall size.” As the current Staff
Report itself finds, the project is in conformance with the LCP’s maximum standards
with respect to height, setbacks, lot coverage, and floor area—i.e., with the LCP’s
overall-size requirements. The ratio policy does not speak to a house’s overall size, but
only to the relationship of the first story to the second. Simply put, the Staff Report
purports to find a “substantial issue” with respect to grounds not alleged by the appeals,
violating section 30625(b)(2)’s mandate.

Finally, the Appellants never even raised the “ratio” issue at the hearings before
the Planning Commission or the City Council. Thus, neither the Rozos nor the City ever
had the opportunity to consider and address the allegation that the project violates the
LCP’s “ratio” policy. Had they been given that opportunity, evidence would have been
presented establishing that the City’s policy is to exclude stairwells and elevators from

their calculation of a second floor’s gross floor area under the LCP’s “ratio” policy,
which is why the project is entirely consistent with that policy.?

Having failed to exhaust their administrative remedies with respect to the “ratio”
issue and having failed even to mention the issue in their appeals, Appellants cannot now
benefit from the issue as a manufactured ground for the appeals. The Staff Report’s
improper reliance on the LCP’s “ratio” policy effectively puts before the Commission an
issue that the City never adjudicated, that the Appellants have waived, and that fails—as
a matter of fact and law—to support a “substantial issue” determination.

Issue No. 3: The Sewer Easement

3 Homes approved in Shell Beach at, or very close to, 80% square footage of the second
floor in relation to the first floor, where a second floor’s staircase and elevator were not
counted, include: 343 Palomar, P15-000019 (8-25-15); 250 Vista Del Mar, P15-000104
(11-24-15); 1026 Ocean lot 3, P15-000123 (4-26-16); 364 Windward, P09-0057 (8-11-
09); 2631 Spyglass, P13-000133 (7-8-14); 342 Morro, P14-000158 (10-28-14).
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The Appellants’ third and final ground for appeal is that the project will be built
over a City-owned sewer easement. But as the current Staff Report states, there is no
“substantial issue” with respect to that allegation. The existing residence already is built
on top of the sewer easement. Staff Report at 11. The project ameliorates the already-
existing encroachment. The second story would have a bridge over the easement,
“allow[ing] the City access to the sewer in case of needed repairs or other issues.” No
City policy prohibits this. The easement itself does not prohibit this. And the project
does not burden, in any way, the easement. Consequently, there is no substantial issue
with respect to the “sewer easement” ground for appeal.

Incomplete Record

The record supplied by the current Staff Report is incomplete. Besides excluding
its original Staff Report, it also excludes important comment letters from public-interest
organizations, which we attach as Exhibit 2. Those letters raise concerns particularly
with the public-access issue, and support the Rozos’ view that the City was
constitutionally precluded from exacting a public-access trail from them as the condition
of project approval.

CONCLUSION
For all the reasons stated above, we urge the Commission to hold a hearing on
“substantial issue” and find that there is no substantial issue with respect to the three
grounds upon which the appeals were filed.

Sincerely,

ALSTON & BIRD LLP

Paul J. Beard 11
Exhibit 1 — March 25, 2016, Staff Report
Exhibit 2 — Letters to California Coastal Commission (Pacific Legal Foundation and

California Cattlemen’s Association)

cc:  Yair Chaver (via Email at: Yair.Chaver@coastal.ca.gov)
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STATE OF CALIFORNIA—NATURAL RESOURCES AGENCY EDMUND G. BROWN JR., GOVERNGR

CALIFORNIA COASTAL COMMISSION

CENTRAL COAST DISTRICT OFFICE
725 FRONT STREET, SUITE 300
SANTA CRUZ, CA 95060

PHONE: (831) 427-4863

FAX: (R31) 427-4877

WEB: WWW.COASTAL.CA.GOV
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Appeal Filed: 5/6/2015
49th Day: Waived
Staff: Yair Chaver - SC
Staff Report: 3/25/2016
Hearing Date: 4/13/2016

APPEAL STAFF REPORT
SUBSTANTIAL ISSUE DETERMINATION

Appeal Number:
Applicants:
Appellants:

Local Government:

Local Decision:

Location:

Project Description:

Staff Recommendation:

A-3-PSB-15-0030

Ernie & Pam Rozo

Tarren Collins; Lauric D. Cummings

City of Pismo Beach

Coastal development permit (CDP) application number 14-000080
approved by the Pismo Beach Planning Commission on July 8, 2014,
and upheld on appeal by the Pismo Beach City Council on April 21,
2015.

388 Windward Ave, Pismo Beach, San Luis Obispo County (APN
010-371-012)

Demolition of an existing single-family residence and construction
of a new two-story single-family residence with an attached two-car

garage and an attached secondary dwelling unit.

No Substantial Issue
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total per side. Please plan your testimony accordingly. Only the Applicant, persons who opposed
the application before the local government (or their representatives), and the local government
shall be qualified to testify. (/d. § 13117.) Others may submit comments in writing. (/d.) If the
Commission determines that the appeal does raise a substantial issue, the de novo phase of the
hearing will occur at a future Commission meeting, during which the Commission will take
public testimony. (/d. § 13115(b).)

SUMMARY OF STAFF RECOMMENDATION

The City of Pismo Beach approved a coastal development permit (CDP) authorizing demolition
of an existing 1,319 square-foot single-story single-family residence and, in its place,
construction of a 3,575 square-foot, two-story, single-family residence with an attached
secondary dwelling unit and an attached garage. The project parcel is located in the residential
Shell Beach neighborhood and is zoned Single Family Residential (R-1), surrounded by existing
residences on three sides (the fourth side fronting Windward Avenue).

The Appellants contend that the City-approved project is inconsistent with City of Pismo Beach
Local Coastal Program (LCP) policies regarding the establishment of a public path to address
and abate existing access connectivity deficiencies in this portion of the Shell Beach
neighborhood, the protection of neighborhood character, and access to a City sewer easement
that traverses the property.

After reviewing the local record, Commission staff has concluded that the approved project does
not raise a substantial issue with respect to the project’s conformance with the City of Pismo
Beach LCP. The local action is factually and legally supported by the record, and the project
complies with applicable LCP requirements. The City-approved project authorizes a residential
structure located on an appropriately zoned parcel surrounded by existing, similarly-situated
residential homes.

With respect to public access, the project site is located in an area identified in the LCP as having
lateral bluff top public access connectivity deficiencies. The City extensively considered where
the proper public access connections in this area should be, including whether or not a public
access casement should be required on the Applicant’s property. Ultimately, the City concluded
that an access easement on the Applicant’s property was not necessary at this time because it
would not connect with any existing access easements or pathways and therefore would not
provide or improve public access in the area. The City concluded that an easement on the
Applicant’s property did not comport with the City’s vision and goals for the provision of public
access in this area, and thus its decision to not require a public access easement on the
Applicant’s property was not inconsistent with the LCP’s access goals and requirements in the
project area.
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Finally, with respect to City utility easements, the project parcel includes a ten-foot wide sewer
easement. While the LCP contains no policy to explicitly address building on existing City utility
easements, the City appropriately conditioned the residence to avoid it being built directly over
the easement in order to ensure that the City will be able to repair and maintain the sewer. Thus,
the City-approved project will not adversely impact the City’s ability to access the sewer
easement.

In short, the City-approved project on appeal does not raise substantial LCP conformance issues.
As a result, staff recommends that the Commission determine that the appeal contentions do not
raise a substantial LCP conformance issue, and that the Commission decline to take jurisdiction

over the CDP for this project. The single motion necessary to implement this recommendation is
found on page 4 below.
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I. MOTION AND RESOLUTION

Staff recommends that the Commission determine that no substantial issue exists with respect
to the grounds on which the appeal was filed. A finding of no substantial issue would mean that
the Commission will not hear the application de novo and that the local action will become final
and effective. To implement this recommendation, staff recommends a YES vote on the
following motion. Passage of this motion will result in a finding of No Substantial Issue and the
local action will become final and effective. The motion passes only by affirmative vote of a
majority of the Commissioners present.

Motion: I move that the Commission determine that Appeal Number A-3-PSB-15-0030
raises no substantial issue with respect to the grounds on which the appeal has been
filed under Section 30603. I recommend a yes vote.

Resolution to Find No Substantial Issue. The Commission finds that Appeal Number A-
3-PSB-15-0030 does not present a substantial issue with respect to the grounds on which
the appeal has been filed under Section 30603 of the Coastal Act regarding consistency
with the Certified Local Coastal Program and/or the public access and recreation
policies of the Coastal Act.

II. FINDINGS AND DECLARATIONS

The Commission finds and declares as follows:

A. PROJECT DESCRIPTION AND LOCATION

The City-approved project authorizes the demolition of an existing 1,319 square-foot single-
family residence and subsequent construction of a 3,575 square-foot single-family residence,
consisting of a 2,470 square-foot primary residence with an attached 495 square-foot garage and
a 610 square-foot attached secondary dwelling unit, on a 5,236 square-foot lot at 338 Windward
Avenue (APN 010-371-012) in the Shell Beach neighborhood of the City of Pismo Beach. Shell
Beach is an urbanized residential neighborhood located upcoast from downtown Pismo Beach,
set between Highway 101 and large coastal bluffs. The subject parcel is surrounded by existing
residences and is the second parcel inland from the coastal bluff. The parcel is zoned Single
Family Residential (R-1), and the surrounding neighborhood contains a mix of one-, two-, and
three-story houses, of varying sizes and architectural styles.

See Exhibit 1 for the project location map, Exhibit 2 for project site photos, and Exhibit 3 for the
approved project plans.

B. C1TY OF PISMO BEACH CDP APPROVAL
The City of Pismo Beach Planning Commission approved CDP 14-00080 by a 4-0 vote on July




A-3-PSB-15-0030 (Rozo SFD)

Commission’s Central Coast District office on May 6, 2015 (Exhibit 4), The Coastal
Commission’s ten-working day appeal period for this action began on May 7, 2015 and
concluded at 5pm on May 20, 2015. Two valid appeals of the City’s CDP decision were received
during the appeal period (see below and see Exhibit 5).

C. APPEAL PROCEDURES

Coastal Act Section 30603 provides for the appeal to the Coastal Commission of certain CDP
decisions in jurisdictions with certified LCPs. The following categories of local CDP decisions
are appealable: (a) approval of CDPs for development that is located (1) between the sea and the
first public road paralleling the sea or within 300 feet of the inland extent of any beach or of the
mean high tide line of the sea where there is no beach, whichever is the greater distance, (2) on
tidelands, submerged lands, public trust lands, within 100 feet of any wetland, estuary, or stream,
or within 300 feet of the top of the seaward face of any coastal bluff, and (3) in a sensitive
coastal resource area; or (b) for counties, approval of CDPs for development that is not
designated as the principal permitted use under the LCP. (See Pub. Res. Code § 30603(a)(1)-(4).)
In addition, any local action (approval or denial) on a CDP for a major public works project
(including a publicly financed recreational facility and/or a special district development) or an
energy facility is appealable to the Commission. (/d. § 30603(a)(5).) This project is appealable
because it is located between the first public road and the sea, and because it is located within
300 feet of the mean high tide line and the coastal bluff.

The grounds for appeal under Section 30603 are limited to allegations that the development does
not conform to the certified LCP or to the public access policies of the Coastal Act. (/d. §
30603(b).) Section 30625(b) of the Coastal Act requires the Commission to consider a CDP for
an appealed project de novo unless a majority of the Commission finds that “no substantial
issue” is raised by such allegations.? (Jd. § 30625(b)(2).) Under Section 30604(b), if the
Commission conducts the de novo portion of an appeals hearing and ultimately approves a CDP
for a project, the Commission must find that the proposed development is in conformity with the
certified LCP. If a CDP is approved for a project that is located between the nearest public road
and the sea or the shoreline of any body of water located within the coastal zone, Section
30604(c) also requires an additional specific finding that the development is in conformity with
the public access and recreation policies of Chapter 3 of the Coastal Act, This project is located
between the nearest public road and the sea and thus this additional finding would need to be
made (in addition to a finding that the proposed development is in conformity with the Pismo
Beach certified LCP) if the Commission were to approve the project following a de novo
hearing.

? The term “substantial issue” is not defined in the Coastal Act or in its implementing regulations. In previous
decisions on appeals, the Commission has generally been guided by the following factors in making substantial
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The only persons qualified to testify before the Commission on the substantial issue question are
the Applicant, persons opposed to the project who made their views known before the local
government (or their representatives), and the local government. (14 CCR §13117.) Testimony
from other persons regarding substantial issue must be submitted in writing. (/d.) Any person
may testify during the de novo CDP determination stage of an appeal, if there is one.

D. SUMMARY OF APPEAL CONTENTIONS

The Appellants contend that the City-approved project is inconsistent with a number of Pismo
Beach Local Coastal Program (LCP) policies, including those that protect public access, those
that regulate development size to protect community character, and those that protect City public
utility easements. Specifically, with respect to public access, the Appellants contend the
approved project is inconsistent with LCP Policy LU-H-8 because the approved project does not
include a public access easement through the Applicant’s property to allow for a pedestrian
connection between Boeker Street and Windward Avenue. With respect to development size, the
Appellants contend that the size and scale of the approved project are inconsistent with LCP
Policy LU-H-4(a), which encourages new development to reflect the small scale image of the
Shell Beach neighborhood. Finally, with respect to utility easements, the Appellants contend the
City-approved project is not consistent with an informal City policy that prohibits construction
over City easements, in this case a sewer easement.

See Exhibit § for the full appeal text.
E. SUBSTANTIAL ISSUE DETERMINATION

1. Public Access

Applicable Pismo Beach Local Coastal Program Policies
The applicable Pismo Beach LCP policies regarding lateral pedestrian pathways in the Shell
Beach Planning Arca read:

LCP Policy LU-H-8 Lateral Access at Boeker Street. The City should pursue
opportunities to create lateral pedestrian pathways connecting Booker/[sic] Street to
Placentia Avenue or Ocean Boulevard to the north and to Windward Avenue or Ocean
Boulevard to the south. This requirement shall be implemented as part of project
approval, private gifts or dedications or possibility[sic] through public acquisition. (See
Parks and Recreation Element, Policy PR-5, Path System.)

LCP Policy PR-5 Multi-Use Path System (Trails). A system of public paths as delineated
on Figure PR-2 shall be developed to connect the various parks, scenic aspects and open
space of the city. Ideally the paths should be located within designated greenbelt areas.
However, in areas of the community that have already been developed, the system can




A-3-PSB-15-0030 (Rozo SFD)

LCP Figure PR-2 and Table PR-4(11)(b): (see Exhibit 7)

The Shell Beach neighborhood is bounded on its ocean side by Ocean Boulevard, which
provides nearly continuous lateral pedestrian and vehicular access along the ocean bluff all the
way from Vista Del Mar Avenue upcoast to Dinosaur Caves Park downcoast. However, Ocean
Boulevard does not connect between the two blocks between Placentia Avenue and Windward
Avenue. This two block segment fragments Ocean Boulevard, and results in a gap in Shell
Beach’s lateral bluff top public access (see Exhibit 6). To remedy this public access gap, LCP
Policy LU-H-8 encourages the City to create a lateral pedestrian pathway between Placentia
Avenue and Windward Avenue, including through publicly acquiring and building such a
pathway, accepting private gifts or dedications, or through requiring a public access easement on
private property as part of project approval. The policy does not state a timeframe for achieving
the completion of the pathway, a preference for one method over others in its implementation, or
a specific preferred alignment. Similarly, LUP Figure PR-2 and Table PR-4(11)(b) (Exhibit 7)
show the need for access improvements in this area, envisioning a connection between Placentia
Avenue and Windward Avenue to provide public access and fill in the access gap.

Consistent with these policies, the city, as a condition of approval for a CDP for the construction
of a residence at 374 Boeker Street,” required a public access cascment/pedestrian path
connecting Boeker Street with Ocean Boulevard, which has since been built (Exhibit 6), thereby
solving half of this area’s lateral access deficiencies. Furthermore, the City required, via
condition of another CDP,* an access easement at the property at 367 Boeker Street, which abuts
the Applicant’s western property line. However, this easement terminates at the property line and
does not extend all the way to Windward Avenue. Thus, a full connection between Boeker Street
and Windward Avenue is still lacking. Because of this, pedestrians need to walk one quarter-mile
along Boeker Street to Shell Beach Road, and then continue one quarter-mile along Windward
Avenue in order to reach Ocean Boulevard to continue along the bluff. A pedestrian path from
Boeker Street to Windward Avenue passing through the Project site would shorten this half-mile
(one way) journey to approximately 130 feet (Exhibit 6).

Appellants’ Contentions

The Appellants contend that the City-approved project does not conform with LCP Policy LU-H-
8 because the approved project does not require an easement through the property to connect
Windward Avenue with Boeker Street. The Appellants go on to state that the redevelopment of
388 Windward presents an exceptional opportunity to enrich the community by “adhering to the
General Plan mandate to obtain an access easement to complete a pedestrian path connecting the
south end of Shell Beach with Ocean Boulevard”® and that to allow the project without requiring
a path as mandated by the General Plan/Land Use Plan would deprive the public of an
opportunity to connect a missing coastal access link.
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Analysis

As described above, Policy LU-H-8 does not require the City to condition specific development
projects to create this public access path, and it allows the City discretion as to when and where
to create these connections. As discussed above, in implementing Policy LU-H-8, the City
conditioned a public access easement at 367 Boeker Street to help fill in the remaining access
gap on the block between Boeker Street and Windward Avenue. The City’s vision is for this
access casement to connect with a future easement at the property at 398 Windward Avenue,
which is adjacent to, and seaward of, the Applicant’s property at 388 Windward Avenue. Thus,
the City would require an access easement on the property at 398 Windward Avenue when this
property redevelops in the future. Securing an easement in this manner would create a linear
public access pathway crossing both 367 Boeker Street and 398 Windward Avenue, and would
connect Boeker Street with Windward Avenue, thereby achieving the goal outlined in Policy
LU-H-8.

In its review of the Applicant’s CDP application at 388 Windward Avenue, the City extensively
considered where the proper public access connections in this area should be, including whether
or not the City should require a public access casement on the Applicant’s property. Ultimately,
the City concluded that an access easement on the Applicant’s property was unneeded because
any eascment segment would not actually provide ready public access without securing future
access easement connections on neighboring property. The City found that the existing easement
at 367 Boeker Street is offset by roughly 20 to 25 feet from the Applicant’s western property
line, and abuts the rear of the property at 398 Windward Avenue instead. Due to this 20 to 25-
foot offset, any easement along the western property line at 388 Windward Avenue would not
actually connect with the existing easement at 367 Boeker Street and would not create a public
access path as envisioned in Policy LU-H-8 (Exhibit 6). Thus, a better approach to ensure
continuous lateral access is provided in this area, and to meet the LCP’s access objectives, would
be to require an easement on the adjacent property at 398 Windward Avenue, thereby creating a
linear access connection that would provide superior access utility, and would be easier to
monitor and maintain. Because of all of these factors, the City concluded that an access easement
was not necessary on the Applicant’s property, that its decision to not require an easement was
not inconsistent with the LCP, and that the best way to meet the LCP’s access goals and policies
is to pursue a public access easement on the property at 398 Windward Avenue when that
property redevelops in the future.

In conclusion, the City extensively studied the access issues and preferred alignments of
pathways and trails in the project area, and concluded that an easement on the Applicant’s.
property did not comport with the City’s vision and goals for the provision of public access in
this area. Thus, the City’s action does not raise a substantial issue with respect to the
recommendation in LCP Policy LU-H-8 to create lateral pedestrian pathways connecting Boeker
Street to Windward Avenue.
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LCP Policy D-2 Building and Site Design Criteria. (a) Small Scale. New development
should be designed to reflect the small-scale image of the city rather than create large
monolithic buildings. Apartment, condominium and hotel buildings should preferably be
contained in several smaller massed buildings rather than one large building. Building
mass and building surfaces such as roofs and exterior walls shall be highly articulated to
maintain a rich visual texture and an intimate building scale. Maximum height, setback,
and site coverage standards to achieve the desired small-scale character will be
regulated by City ordinance. Except where specified otherwise by this Plan or further
limited by the implementing ordinance, the maximum height standard for new buildings
shall not be more than 25 feet above existing natural grade in Neighborhood Planning
Areas A through J, and Q, and not more than 35 feet above existing natural grade in the
remaining portions of the Coastal Zone.

LCP Policy LU-H-1 Concept. Shell Beach Road is bordered by a narrow commercial
strip backed by a narrow band of High Density Residential. Behind the High Density
residential area to the Ocean, a medium density land use accommodates single family
homes in the area. The focus of this area is a more traditional beach community with
small single-family lots, street activity, and views of the ocean to the west, and the
Soothills to the east. The emphasis is on assuring that new and expanded homes are
compatible with the scale, bulk, and character of existing neighborhood.

LCP Policy LU-H-4 Residential Guidelines. (a) Scale of structures. New
development should be designed to reflect the small scale image of Shell Beach rather
than large monolithic buildings. Buildings should be designed with vertical,
horizontal and roof articulation of building faces. Where two-story buildings are
proposed, the second story should normally be stepped back.

IP Policy 17.102.010(A). Building heights, Residential.

FExcept as provided in Chapter 17.081 or unless a variance has been granted pursuant to
Chapter 17.121, no structures in the... R-1... zones shall exceed twenty-five feet in height
as measured above the center of the building footprint at site grade, nor shall the vertical
measurement of any portion of the structure exceed thirty-five feet in height above site
grade....

IP Policy 17.102.020(4)(a). Minimum front yard requirements. Residential.

The minimum front yard setback required may be the lesser of the following situations:
The average front yard setback of the nearest improved lots on each side of the subject
property on the same side of the street, but in no case less than ten (10) feet, nor required
to be more than twenty (20) feet.

IP Policy 17.102.030(A) Minimum side yard setback requirements. Residential.
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In the ... R-1... zones each corner and interior lot shall have a rear yard setback of not
less than ten percent of the average lot depth, but in no case shall the setback be less than
five feet nor be required to be more than ten feet.

IP Policy 17.102.060(B) Minimum lot size and/or area requirements for new lots.
R-1 ... Zones ... The minimum lot size for all lots created after the date of adoption of this
ordinance shall be five thousand sq. ft.

IP Policy 17.102.080(B) Maximum allowable lot coverage for all structures. R-1 Zone.
Total maximum lot coverage for subdivided parcels. Fifty-five percent.

IP Policy 17.102.090(B) Maximum allowable total building floor area for all structures
as a percentage of lot area. R-1 Zone

Eighty-six percent of the first two thousand seven hundred square feet of lot area plus
sixty percent of any lot area in excess of two thousand seven hundred square feet.

IP Policy 17.105.135(A) Development and design standards applicable to single-family
dwellings in certain zones.

The following additional development and design standards shall be applicable to the
development, enlargement or alteration of single-family dwellings in the R-1... Zones ...:
To avoid "boxy" structures that have unrelieved exterior wall planes extending in height
Jfor two or more stories and to promote vertical articulation of wall planes, the amount of
gross floor area on any second floor shall not exceed eighty percent of the amount of
gross floor area on the ground floor. Any "stepbacks" of the second-floor living area
Jfrom the building footprint on the ground level shall be required to be provided at least in
part on the street-side of the house unless infeasible.

Pismo Beach LCP Policies D-2, LU-H-1, and LU-H-4 are designed to maintain the nature and
character of Pismo Beach as a small coastal town by avoiding very large buildings and excessive
massing. The policies propose to achieve this through the use of articulated roofs and exterior
walls, second stories that step back from the first story, and specific height and setback
regulations. Specifically, regarding the residential area of Shell Beach, the intent of Policy LU-
H-1 is to retain the traditional beach-town community feel of small single-family lots with views
to the ocean to the west and the foothills to the east by making homes compatible with the
character of the surrounding development. These policies are implemented by Implementation
Plan (IP) Chapters 17.102 and 17.105, which describe detailed structural height, setback, and
bulk requirements.

Appellant’s Contentions
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The City-approved project meets all applicable LCP policies and standards with respect to
height, setback, and bulk, and is consistent with existing, similarly-situated residences in the
surrounding area. First, with regard to IP Section 17.102.010(A), which limits structure height in
the R-1 zoning district to 25 feet, the project’s approved height is 24 feet-7 inches. In terms of lot
size, [P Section 17.102.060(2) states that the minimum lot size must be 5,000 square feet. The
existing lot is 5,236 square feet. With regard to IP Section 17.102.80(B), the maximum lot
coverage allowable is 55%. The project’s total lot coverage is 2,683 square feet, which is 51%.
In regards to IP Section 17.105.135(A), to avoid a “boxy” look by way of step-backs, the second
floor to lower floor ratio must be 80%. The approved project has a gross upper floor area of
1,590 square feet and a gross lower floor area of 1,985. The ratio is 80%, consistent with IP
Section 17.105.135(A). In regards to setbacks, the approved project’s front yard setback is 12.25
feet, its side yard setbacks are 5 feet, and the rear yard setback is 8.5 feet, all of which are
consistent with IP standards. Therefore, the City-approved project meets all of the LCP’s
detailed site development standards.

Policy LU-H-1 requires new homes to be compatible with the scale, bulk, and character of the
existing neighborhood. The houses within approximately 200 feet of the project site include ten
single-story residences and eighteen two-story residences. The square footage of residences
within the neighborhood varies greatly, mainly because lot size also varies greatly. The floor arca
ratio of the approved project is 68%, while the LCP allows a maximum floor area of 73%°. The
floor area ratio of the last seven redevelopment projects on Windward Avenue ranged from 54%
to 78%, with an average floor area ratio of 68%. Thus, in terms of number of stories (two) and
floor area ratio, the approved project is compatible with the scale and bulk of the surrounding
neighborhood.

In regards to design and massing, the design of the house includes articulated roofs and
articulated exterior walls, stepping back of the second floor to break up the wall lines, and other
design elements. These architectural and design elements will limit the project’s mass and create
a design that is compatible with the character of the neighborhood, consistent with LCP policies
D-2, LU-H-land LU-H-4.

In short, the project represents construction of a residential structure in an existing, urbanized
residential neighborhood, and meets all applicable LCP policies and standards with respect to
siting and design. Thus, the City’s approval does not raise a substantial LCP compliance issue
with respect to neighborhood compatibility and community character.

3. Sewer Easement
Applicable LCP Policies and Standards
(None applicable.)

Appellant’s Contentions
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Analysis
The existing residence at 388 Windward Avenue is built directly on top of a sewer easement and
does not currently provide any type of access to the sewer line within the property boundaries
(Exhibit 8). The City-approved project includes the demolition of the existing single-family
dwelling and construction of a new single-family dwelling with an attached garage, which as
designed, incorporates a second-floor “bridge” above the sewer easement, and thus does not
build directly on the sewer easement. (Exhibit 8)

The City of Pismo Beach LCP does not have a policy that prohibits constructing buildings over
utility easements. The policy cited by the Appellants prohibiting construction over City
easements in new development is an informal policy of the City’s Department of Public Works.
As such, there is no LCP requirement to avoid building over the sewer easement on the subject
lot. Thus, building over the easement is not inconsistent with the LCP.

In any event, as approved, the project design includes a “bridge” that is eight feet above the
easement, which is sufficient clearance for repair equipment and crews to access the City sewer
line in case of needed repairs or maintenance. In addition, the project was approved with
conditions (Utility Conditions 21(a)-(i) — see Exhibit 4) that protect the sewer line and allow the
City to access the sewer line in the case of needed repairs. Condition 21(d) states that the first
floor of the structure “may not be built over the existing ten-foot-wide sewer easement. The
second floor may span over the easement.” The approved project’s Utility conditions act to fully
protect the sewer easement, and require the Applicants to keep the easement accessible to the
City of Pismo Beach should the sewer line need repairs. The City Engineer stated that, as
designed, the project provides sufficient access for the City to work on the existing sewer line if
repairs are needed in the future.

As a result of these conditions and the approved project’s design, the project does not raise a
substantial issue in regard to building over the utility easement because the project provides
sufficient space for the City to access the sewer line and is conditioned to cnsure that the existing
sewer line is not compromised by the project.

Thus, the City-approved project does not raise a substantial issue with respect to utility
ecasements.

F. CONCLUSION

When considering a project that has been appealed to it, the Commission must first determine
whether the project raises a substantial issue of LCP conformity, such that the Commission
should assert jurisdiction over a de novo CDP for such development. At this stage, the
Commission has the discretion to find that the project does not raise a substantial issue of LCP
conformance. As explained above, the Commission is guided in its decision of whether the issues
raised in a given appeal are “substantial” by the following five factors: the degree of factual and
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In this case, these five factors, considered together, support a conclusion that this project does
not raise a substantial issue of LCP conformance. First, the City’s conclusion that, as
conditioned, the approved residence would not have significant adverse impacts to public access,
community character, or to the City’s sewer easement, is well supported by the record (as
discussed extensively by staff in Section ILE of this staff report), weighing against finding a
substantial issue. Second, the approved project is consistent with the purpose of the LCP’s
single-family residential zoning district and complies with the LCP’s development standards,
including with respect to building size and architectural attributes. Thus, the extent and scope of
this project weigh in favor of a finding of no substantial issue. Third, the project is located within
an existing residential community which is already substantially developed, and no significant
coastal resources are expected to be adversely affected by this approval, so this factor also
weighs against finding a substantial issue. The proposed project is consistent with all relevant
LCP policies, so this project should not create an adverse precedent with respect to LCP
interpretation, and thus this factor weighs against finding a substantial issue. Finally, the
decisions made here are site- and LCP-specific and therefore do not raise issues of regional or
statewide significance, also weighing against a finding that a substantial issue exists.

Therefore, all five factors weigh against a finding that the City’s approval raises a substantial
issue with respect to the LCP. Given that the record supports the City’s action and the City’s
analysis did not result in the approval of a project with significant coastal resource impacts, and
given that the approved project complics with applicable LCP provisions and raises no statewide
issues, the Commission finds the appeal does not raise a substantial issue of conformance with
the LCP and thus the Commission declines to take jurisdiction over the CDP for this project.

For the reasons statcd above, the Commission finds that Appcal Number A-3-PSB-15-0030 does
not present a substantial issue with respect to the grounds on which the appeal has been filed
under Section 30603 of the Coastal Act and finds the project is consistent with the certified LCP
and the public access policies of the Coastal Act.
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Mr. John Ainsworth

Acting Executive Director
California Coastal Commission
45 Fremont Street, Suite 2000
San Francisco, CA 94105-2219

Re: Appeal No. A-3-PSB-15-0030 (“Substantial Issue” Hearing Date: 4/13/2016)

Dear Director Ainsworth;

Pacific Legal Foundation has become aware of “substantial issue” appeals pending before you that
raise serious questions regarding the unconstitutional exaction of protected private property rights.
In Appeal No. A-3-PSB-15-0030, Appellants Tarren Collins and Laurie Cummings seek review of
the City of Pismo Beach’s approval of a coastal development permit to Ernie and Pam Rozo. The
permit authorizes the demolition of a single family home and its replacement with a single family
home and secondary structures. Among the grounds for the appeals is the City’s failure to demand
a public access easement from the Rozos in exchange for authorizing their home construction
project. This basis for the appeals has no merit because an easement condition in these
circumstances would be unconstitutional.

The Fifth Amendment to the United States Constitution, as incorporated through the Fourteenth
Amendment, forbids state and local governments from taking private property without just
compensation. Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, 535
U.S. 302, 306 n.1 (2002). The California Constitution provides congruent protections. San Remo
Hotel L.P. v. City & County of San Francisco, 27 Cal. 4th 643, 664 (2002). These protections
impose direct as well as indirect limitations on government power. For example, the government
may not directly condemn an easement without paying compensation. Kaiser Aetna v. United States,
444 U.S. 164, 180 (1979) (“And even if the Government physically invades only an easement in
property, it must nonetheless pay just compensation.”). But the government also is forbidden from
indirectly exacting protected property interests—such as through conditions on land-use approvals—
when the exaction is not reasonably related to mitigating the impacts of the permitted activity. The
seminal decision for this “indirect” limitation on the power of land-use agencies is Nollan v.
California Coastal Commission, 483 U.S. 825 (1987).

HEADQUARTERS: 930 G Street | Sacramento, CA 95814 | (916) 419-7111 | rax (916) 419-7747 E-MAIL: plf@pacificlegal.org
ATLANTIC: 8645 N, Military Trail, Suite 511 | Palm Beach Gardens, FL 33410 | (561) 691-5000 | rax (561) 691-5006 WEB SITE: www.pacificlegal.org
DC; 300 New Jersey Avenue, NW, Suite 900 | Washington, DC 20001 | (202) 888-6881 | rax (202) 888-6855

HAWAIL PO. Box 235856 | Honolulu, HI 96823-3514 | (808) 733-3373 | rax (B08) 733-3374

NORTUHWEST: 10940 NE 33rd Place, Suite 210 | Bellevue, WA 98004 | (425) 576-0484 | eax (425) 576-9565

ALASKA: (907)278-1731 | OREGON: (503) 241-8179




Mr. John Ainsworth
August 6, 2016
Page 2

In Nollan, the property owner sought a permit to demolish and replace a beach bungalow. Nollan,
483 U.S. at 827-28. The Commission granted the permit but only on the condition that the property
owner dedicate a public easement across his hitherto private beach. d. at 828. The United States
Supreme Court ruled that the permit condition was unconstitutional. See id. at 837 (likening the
condition to an “out-and-out plan of extortion” (quoting J.E.D. Associates, Inc. v. Atkinson, 432 A.2d
12, 14-15 (N.H. 1981))). An agency, the Court allowed, can impose conditions on proposed
development that are designed to mitigate the impacts of that development. /d. at 836. But the
agency may not impose a condition that it could not impose directly, outside the permitting context,
if that condition lacks an “essential nexus” to the proposed development’s impacts. /d. at 836-37.
The absence of any connection between the bungalow replacement and the public access easement
rendered the Commission’s condition infirm. /d. at 837.

In its defense, the Commission argued that the easement condition was necessary to ameliorate the
loss of various types of public access to the beach resulting from the bungalow replacement. See id.
at 829 (noting the Commission’s position that, because the project “would cumulatively burden the
public’s ability to traverse to and along the shorefront,” the agency “could properly require the
Nollans to offset that burden by providing additional lateral access to the public beaches in the form
of an easement across their property™). The Court found this argument unconvincing. The proposed
easement would not have provided any type of access—visual or otherwise—for those off the beach.
Rather, it would have provided access for those already on the beach to continue to cross the beach
in front of the Nollan property owner’s home. Hence, the Commission’s condition was directed at
remedying the wrong access problem. See id. at 838-39 (finding no nexus between (i) “a
requirement that people already on the public beaches be able to walk across the Nollans’ property”
and (ii) any visual, “psychological,” or other barrier for members of the public wishing to access the
beach). It therefore lacked an essential nexus and could not be imposed. Id. at 841-42.

Under Nollan, demanding a public access easement from the Rozos would be unconstitutional. As
far as the Foundation is aware, the Appellants have never asserted, nor is there any evidence in the
permitting proceedings before the City, that the public currently may access the Rozos’ property.
Moreover, there is no assertion or evidence that the Rozos” modest home-building project will have
any impact on public access. Rather, the Appellants simply seek to take advantage of the fortuity
of the Rozos’ permit application to extort from them a public easement. That such an easement
might benefit the public is irrelevant and cannot make it constitutional. See Nollan, 483 U.S. at 841
(“The Commission may well be right that . . . a continuous strip of publicly accessible beach along
the coast . . . is a good idea, but that does not establish that the Nollans (and other coastal residents)
alone can be compelled to contribute to its realization.”).

Indeed, it is important to emphasize that alleged facts about the popularity, propriety, or necessity
of a public access easement across the Rozos’ lot do nothing to change the constitutional analysis.
However desirable it would be to use the Rozos’ property for a public access easement, the
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Constitution precludes such an easement from being taken without just compensation. As the
Supreme Court has put it, “[a] strong public desire to improve the public condition [will not] warrant
achieving the desire by a shorter cut than the constitutional way of paying for the change.” Dolan
v. City of Tigard, 512 U.S. 374, 396 (1994) (internal citation and authorities omitted).

The Foundation has significant experience successfully litigating exaction issues. See, e.g., Koontz
v. St. Johns River Water Mgmt. Dist., 133 S. Ct. 2586 (2013) (counsel of record for petitioner in case
establishing that monetary exactions in the land-use permit context are subject to heightened scrutiny
under Nollan); Nollan, 483 U.S. 825 (counsel of record for petitioner); Bowman v. Cal. Coastal
Comm ’n, 230 Cal. App. 4th 1146 (2014) (counsel of record for appellant in case striking down a
public access easement as unconstitutional under Nollan). For that reason, the Foundation is very
familiar with the types of conditions that may constitute unconstitutional exactions. The Foundation
believes that the Appellants’ proposed access easement, if imposed by the City or the Commission,
would be just such an exaction. The appeals should be rejected.’

Sincerely,

DAMIEN M. SCHIFF
Principal Attorney

cc: Mr. Yair Chaver (via email: Yair.Chaver@coastal.ca.gov)

! The Foundation respectfully requests that, once this letter has been added to the Commission’s
official record, you provide copies of the letter to the Commissioners prior to their consideration of
the matter.
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January 6, 2017

Chairman Steve Kinsey

and Commissioners

California Coastal Commission

45 Fremont Street, Suite 2000

San Francisco, California 94105-2219

Via: Yair Chaver, Coastal Program Analyst (via e-mail: Yair.Chaver@coastal.ca.gov)
Re: Appeal No. A-3-PSB-15-0030 (Rozo, Pismo Beach)
Dear Chairman Kinsey and Honorable Commissioners:

The California Cattlemen’s Association (CCA) appreciates the opportunity to provide input upon
this appeal, which challenges the City of Pismo Beach’s grant of a Coastal Development Permit
(CDP) to Ernie and Pam Rozo to raze an existing home and construct a new home on their
property. CCA urges the California Coastal Commission (Commission) to accept staff’s
recommendation finding that the appeal raises no substantial issue. CCA also urges the
Commission to dispose of this matter in a timely manner, allowing the Rozos to move forward
with this development.

CCA is a statewide trade association representing more than 1,700 cattle ranchers throughout the
state, including nearly 200 beef producers ranching in San Luis Obispo County. CCA members
own or lease property and graze cattle on land subject to the jurisdiction of the Commission
throughout many of California’s coastal counties, and CCA has established a Coastal
Subcommittee with the express purpose of “help[ing] members located in this state’s coastal
zone with land use issues.” Additionally, protection of private property rights is the utmost
priority of CCA and its members. For these reasons, CCA is keenly interested in the present
appeal, specifically Appellant’s contention that CDP approval must be contingent upon the City
of Pismo Beach mandating dedication of a public access easement upon the property, a claim
which troublingly implicates private property rights within the coastal zone.

The Appellant’s claim that the Rozos’ permitted project violates policy LU-H-8 of the Pismo
Beach Local Coastal Plan (LCP) is wholly without merit. Policy LU-H-8 states that the City
“should pursue opportunities to create lateral pedestrian pathways connecting Bo[e]ker Street to
Placentia Avenue or Ocean Boulevard to the north and to Windward Avenue or Ocean
Boulevard to the south.” In using the word “should” rather than “shall” or “must,” the LCP is
permissive rather than mandatory, allowing the City to exercise its discretion in seeking public
access at Boeker Street. Additionally, in approving the City of Pismo Beach’s LCP, this
Commission implicitly supported the City’s retention of broad discretion in determining whether
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PRESIDENT TREASURER SECOND VICE PRESIDENT SECOND VICE PRESIDENT
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and when to seek such pathways securing lateral access at Boeker Street. In approving the
Rozos’ CDP, the City exercised its discretion and determined that requiring a public access
easement on the Rozos’ property was both impractical and unnecessary. CCA urges the
Commission to defer to the City’s judgement and dismiss the present appeal.

Indeed, Commission deference to the City’s determination would accord with the spirit of the
California Coastal Act, in which the Legislature declared that to “achieve maximum
responsiveness to local conditions...it is necessary to rely heavily on local government and local
land use planning.”!

Counsel for the Rozos has rightly argued that requiring the Rozos to dedicate a public access
easement over their property would violate the United States Constitution’s prohibition against
taking private property without just compensation. As counsel notes, “The Rozos’ project does
not in any way eliminate or otherwise negatively affect an existing public easement or pathway,”
and thus the City is barred from requiring a public access easement under the United States
Supreme Court’s decision in Nollan v. California Coastal Commission, which dictates that
permit conditions (such as the dedication of a public access easement) be directly related to
public in;pacts caused by a development project, and seek to proportionally mitigate those
impacts.

Consequently, mandating a public access easement on the Rozos’ property would also violate the
California Coastal Act, the very Act the Commission is charged with faithfully enforcing. In
drafting the Act, the Legislature declared that it “shall not be construed as authorizing the
commission...or local government...to exercise their power to grant or deny a permit in a
manner which will take or damage private property” and that the Act “is not intended to increase
or decrease the rights of any owner of property under the Constitution of...the United States.”

The City of Pismo Beach elected not to condition the Rozos” CDP upon dedication of a public
access easement because it was unnecessary and impractical, and the City was well within its
discretion under the LCP approved by the Commission to do so. Appellants argue that the City
must require dedication of a public access easement, but this claim is at odds with the United
States Constitution and the California Coastal Act. For these reasons, CCA urges the
Commission to formally adopt Commission staff’s recommendation finding that the appeal
raises no substantial issue, and to dispose of this matter so that the Rozos may finally undertake
the development of their new home.

Sincerely,

P =

Kirk Wilbur
Director of Government Affairs, California Cattlemen’s Association

" CALIFORNIA COASTAL ACT § 30004(a).

2 Alternately, LU-H-8 allows the City to seek an easement via eminent domain. However, the City elected not to
condemn the property, and should it seek to do so, it would remain liable for just compensation to the Rozos.

3 1d. at § 30010.
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Dear Honorable Commissioners:

Ilive at ?; O meilRe, ASS S'H\ZL\, ?{.ﬂgh Pismo Beach. 1
adamantly goppose the staff’s December 2016 xéport recommending that the commission find that
the City of Pismo Beach’s approval of Ernie and Pam Rozos’ residential project at 388 Windward
Avenue raises a substantial issue. I urge the commission to ask for a hearing on the issue and
find there is no substantial issue.

After a hearing, the Commission should support its staff’s original report and recommendation —
issued in April 2016 — that finds no substantial issue, because: (1) the size, design, and
placement of the Rozos’ house are consistent with other homes in the neighborhood; (2) neither
the city nor the commission can simply take a public-access easement without just
compensation; and (3) the second story bridge over the city’s sewer easement is consistent with
the LCP and violates no city policy.

The recent staff report of December 2016 recognizes all these things. Yet it raises a brand new
issue that no one—not even the appellants—raised at any time before the planning commission
or the city council—namely, that the second floor exceeds 80% of the first floor’s square footage.
The appeal forms do not make the argument, and they do not cite to the relevant policy
concerning the 80% rule. This violates the basic principle that all appellants must exhaust their
administrative remedies. Here, the city did not have the opportunity to consider the argument, so
the appellants waived it. Even if the 80% ratio issue were before the commission, the City has
consistently interpreted the relevant policy as excluding stairwells and elevators—so there still is
no substantial issue on that ground, even if the commission could properly consider it.

In closing, we have real concerns with the process that led to the second staff report (December
2016). The staff issued its April 2016 staff report finding no substantial issue. After appellants
loudly protested the April 2016 staff report, the staff reversed course and issued a totally different
report in December. We are concerned that staff did so under intense pressure from appellants
whose ultimate goal has been to leverage the prospect of a de novo hearing on the project to
extract an easement from the Rozos or even kill the project altogether. Substantial issue should
be found based on the facts and the law; staff and the commission should not allow outside
influences to misuse the process in order to extract concessions from applicants. Here, the facts
and the law continue to support — as the staff found in April 2016 — a finding of no substantial
issue. Please call a hearing on the substantial issue question and find that the appeals raise no
substantial issue.

Sincerely,

Sona /Bu NGRS @ R &l"
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SI Hearing Date: 1/12/17 - Appeal N4, A-3-PSB-15-0030

Dear Honorable Commissioners:

I live at 3 «3 5/ /77 Ovl.it e A«“’*‘., &@// @?}éﬁismo Beach. I

adamantly gppose the staff’s December 2016 report rectfmmending that the commission find that
the City of Pismo Beach’s approval of Ernie and Pam Rozos’ residential project at 388 Windward
Avenue raises a substantial issue. I urge the commission to ask for a hearing on the issue and
find there is no substantial issue.

After a hearing, the Commission should support its staff’s original report and recommendation —
issued in April 2016 — that finds no substantial issue, because: (1) the size, design, and
placement of the Rozos” house are consistent with other homes in the neighborhood; (2) neither
the city nor the commission can simply take a public-access easement without just
compensation; and (3) the second story bridge over the city’s sewer easement is consistent with
the LCP and violates no city policy.

The recent staff report of December 2016 recognizes all these things. Yet it raises a brand new
issue that no one-—not even the appellants—raised at any time before the planning commission
or the city council—namely, that the second floor exceeds 80% of the first floor’s square footage.
The appeal forms do not make the argument, and they do not cite to the relevant policy
concerning the 80% rule. This violates the basic principle that all appellants must exhaust their
administrative remedies. Here, the city did not have the opportunity to consider the argument, so
the appellants waived it. Even if the 80% ratio issue were before the commission, the City has
consistently interpreted the relevant policy as excluding stairwells and elevators—so there still is
no substantial issue on that ground, even if the commission could properly consider it.

In closing, we have real concerns with the process that led to the second staff report (December
2016). The staff issued its April 2016 staff report finding no substantial issue. After appellants
loudly protested the April 2016 staff report, the staff reversed course and issued a totally different
report in December. We are concerned that staff did so under intense pressure from appellants
whose uitimate goal has been to leverage the prospect of a de novo hearing on the project to
extract an easement from the Rozos or even kill the project altogether. Substantial issue should
be found based on the facts and the law; staff and the commission should not allow outside
influences to misuse the process in order to extract concessions from applicants. Here, the facts
and the law continue to support — as the staff found in April 2016 ~ a finding of no substantial
issue. Please call a hearing on the substantial issue question and find that the appeals raise no
substantial issue.

Sincerely,

NALY 4/4552/

%}@w/ ef Ll
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SI Hearing Date: 1/12/17 - Appeal No. A-3-PSB-15-0030

Dear Honorable Commissioners:

Ilive at / 7 ?/() /)ﬂ p-/,L,J 7/’5,1/. 5 A ﬂ) 4% ] A—<—~Pismo Beach. 1
adamantly ¢ _pmg_q the staff’s December 2016 report recommendmg that the commission find that
the City of Pismo Beach’s approval of Ernie and Pam Rozos’ residential project at 388 Windward
Avenue raises a substantial issue. I urge the commission to ask for a hearing on the issue and
find there is no substantial issue.

After a hearing, the Commission should support its staff’s original report and recommendation —
issued in April 2016 — that finds no substantial issue, because: (1) the size, design, and
placement of the Rozos’ house are consistent with other homes in the neighborhood; (2) neither
the city nor the commission can simply take a public-access easement without just
compensation; and (3) the second story bridge over the city’s sewer easement is consistent with
the LCP and violates no city policy.

The recent staff report of December 2016 recognizes all these things. Yet it raises a brand new
issue that no one—not even the appellants—raised at any time before the planning commission
or the city council—namely, that the second floor exceeds 80% of the first floor’s square footage.
The appeal forms do not make the argument, and they do not cite to the relevant policy
concerning the 80% rule. This violates the basic principle that all appellants must exhaust their
administrative remedies. Here, the city did not have the opportunity to consider the argument, so
the appellants waived it. Even if the 80% ratio issue were before the commission, the City has
consistently interpreted the relevant policy as excluding stairwells and elevators—so there still is
no substantial issue on that ground, even if the commission could properly consider it.

In closing, we have real concerns with the process that led to the second staff report (December
2016). The staff issued its April 2016 staff report finding no substantial issue. After appellants
loudly protested the April 2016 staff report, the staff reversed course and issued a totally different
report in December. We are concerned that staff did so under intense pressure from appellants
whose ultimate goal has been to leverage the prospect of a de novo hearing on the project to
extract an easement from the Rozos or even kill the project altogether. Substantial issue should
be found based on the facts and the law; staff and the commission should not allow outside
influences to misuse the process in order to extract concessions from applicants. Here, the facts
and the law continue to support — as the staff found in April 2016 ~ a finding of no substantial
issue. Please call a hearing on the substantial issue question and find that the appeals raise no
substantial issue.

Sincerely,

— .4

piuse _MeCornriy LS

"PRINT NAME SIGNATURE




Name: , Hé;am No. Th-13e
SI Hearing Date: 1/12/17 - Appeal No. A-3-PSB-15-0030
Dear Honorable Commissioners:

Iliveat 2 Q_/'Pa,ﬂfs&,gg, )A(Ue_ _, Pismo Beach. 1
adamantly gppose the staff’s December 2016 report recommending that the commission find that
the City of Pismo Beach’s approval of Emie and Pam Rozos’ residential project at 388 Windward
Avenue raises a substantial issue. I urge the commission to ask for a hearing on the issue and
find there is no substantial issue.

After a hearing, the Commission should support its staff”s original report and recommendation ~
issued in April 2016 — that finds no substantial issue, because: (1) the size, design, and
placement of the Rozos’ house are consistent with other homes in the neighborhood; (2) neither
the city nor the commission can simply take a public-access easement without just
compensation; and (3) the second story bridge over the city’s sewer easement is consistent with
the LCP and violates no city policy.

The recent staff report of December 2016 recognizes all these things. Yet it raises a brand new
issue that no one—not even the appellants—raised at any time before the planning commission
or the city council—namely, that the second floor exceeds 80% of the first floor’s square footage.
The appeal forms do not make the argument, and they do not cite to the relevant policy
concerning the 80% rule. This violates the basic principle that all appellants must exhaust their
administrative remedies. Here, the city did not have the opportunity to consider the argument, so
the appellants waived it. Even if the 80% ratio issue were before the commission, the City has
consistently interpreted the relevant policy as excluding stairwells and elevators—so there still is
no substantial issue on that ground, even if the commission could properly consider it.

In closing, we have real concerns with the process that led to the second staff report (December
2016). The staff issued its April 2016 staff report finding no substantial issue. After appellants
loudly protested the April 2016 staff report, the staff reversed course and issued a totally different
report in December. We are concerned that staff did so under intense pressure from appellants
whose ultimate goal has been to leverage the prospect of a de novo hearing on the project to
extract an easement from the Rozos or even kill the project altogether. Substantial issue should
be found based on the facts and the law; staff and the commission should not allow outside
influences to misuse the process in order to extract concessions from applicants. Here, the facts
and the law continue to support — as the staff found in April 2016 — a finding of no substantial
issue. Please call a hearing on the substantial issue question and find that the appeals raise no
substantial issue.

Sincerely,

gh&hh(ﬁf\ \J\chrher '%VV‘\W\/\ V\SCLJMM,A/
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SIHearing Date: 1/12/17 - Appeal No. A-3-PSB-15-0030

Dear Honorable Commissioners;

Ilive at l Zq W 7 dwWies ME , Pismo Beach. I
adamantly oppose the staff’s December 2016 report recommending that the commission find that
the City of Pismo Beach’s approval of Emie and Pam Rozos’ residential project at 388 Windward
Avenue raises a substantial issue. Iurge the commission to ask for a hearing on the issue and
find there is no substantial issue.

After a hearing, the Commission should support its staff’s original report and recommendation —
issued in April 2016 — that finds no substantial issue because: (1) the size, design, and
placement of the Rozos” house are consistent with other homes in the neighborhood; (2) neither
the city nor the commission can simply take a public-access easement without just
compensation; and (3) the second story bridge over the city’s sewer easement is consistent with
the LCP and violates no city policy.

The recent staff report of December 2016 recognizes all these things. Yet it raises a brand new
issue that no one—-not even the appellants—raised at any time before the planning commission
or the city council—namely, that the second floor exceeds 80% of the first floor’s square footage.
The appeal forms do not make the argument, and they do not cite to the relevant policy
concerning the 80% rule. This violates the basic principle that all appellants must exhaust their
administrative remedies. Here, the city did not have the opportunity to consider the argument, so
the appellants waived it. Even if the 80% ratio issue were before the commission, the City has
consistently interpreted the relevant policy as excluding stairwells and elevators—so there still is
no substantial issue on that ground, even if the commission could properly consider it.

In closing, we have real concerns with the process that led to the second staff report (December
2016). The stafT issued its April 2016 staff report finding no substantial issue. After appellants
loudly protested the April 2016 staff report, the staff reversed course and issued a totally different
report in December. We are concerned that staff did so under intense pressure from appellants
whose ultimate goal has been to leverage the prospect of a de novo hearing on the project to
extract an easement from the Rozos or even kill the project altogether. Substantial issue should
be found based on the facts and the law; staff and the commission should not allow outside
influences to misuse the process in order to extract concessions from applicants. Here, the facts
and the law continue to support — as the staff found in April 2016 - a finding of no substantial
issue. Please call a hearing on the substantial issue question and find that the appeals raise no
substantial issue.

Sincerely,

P f prut IR ol
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Chaver, Yair@Coastal

From: Beard, Paul <Paul.Beard@alston.com>

Sent: Friday, January 06, 2017 11:38 AM

To: Chaver, Yair@Coastal

Cc: Ernie and Pamela Rozo (rozosonthebeach@att.net)

Subject: Rozo Postponement Request - Appeal No. A-3-PSB-15-0030
Attachments: Rozo Postponement Request.pdf

Hi Yair,

On behalf of the Rozos, I have attached our request that the de novo hearing (if there is one) be postponed to
February or as soon thereafter as possible in order to allow us adequate time to respond to the Staff Report. The
request should not be construed as our agreement with the Staff Report’s “substantial issue”

recommendation. And, in fact, we will be submitting our letter opposing substantial issue later today.

Please confirm receipt of this postponement request and that it has been granted.

Thanks,
Paul J. Beard II | ALSTON & BIRD LLP A E C E I V E D
Office: 916-498-3354 | Mobile: 818-216-3988 JAN 0 6 2017

CALIFORNIA
"OASTAL GOMNISSIO

NOTICE: This e-mail message and all attachments may contain legally privileged and confidential information
intended solely for the use of the addressee. If you are not the intended recipient, you are hereby notified
that you may not read, copy, distribute or otherwise use this message or its attachments. If you have received
this message in error, please notify the sender by email and delete all copies of the message immediately.
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STATE OF CALTFORNIA—NATURAL RESOURCES AGENCY EDMUND G. BROWN JR., GOVERNOR

CALIFORNIA COASTAL COMMISSION

CENTRAL COAST DISTRICT OFFICE
725 FRONT STREET. SUITE 300
SANTA CRUZ, CA 95060

PHONE: (831) 427-4863

FAX: (831) 427-4877

WEB: WWW . COASTAL.CA.GOV

POSTPONEMENT REQUEST

By signature below, I (as the Applicant or the Applicant’s designated representative) am making
the following postponement request (check only one):

@ I am exercising the Applicant’s one right to postpone the Coastal Commission hearing on
this application pursuant to California Code of Regulations (CCR) Section 13073(a). I
acknowledge that the Applicant has only one such right and that use of it here will
extinguish that right in regard to future hearings regarding this application.

D The Applicant’s one right of postponement pursuant to CCR 13073(a) has already been
exercised, and I am requesting that the hearing on this application be postponed pursuant to
CCR 13073(b). T understand that this request may or may not be granted by the Executive
Director or the Commission, at their discretion, pursuant to CCR 13073(b).

In making this request, the Applicant hereby waives any and all applicable time limits for
Coastal Commission action on this application (as required by CCR 13073(c)). If the request is
granted, then the Applicant agrees to submit additional stamped and addressed envelopes for
future noticing as detailed in CCR 13054 (as required by CCR 13073(c)).

Application Number:; A?Wd} Ne. /5\ ?7 - FS@ ('5 ’UU%D Date: :Tﬁ n @, 20{7
PRl BEARD I,
APPLILANTS DESIGNATED REPESENTATIVE

Signature of Applicant or Applicant’s Designated Representative (identify which one)

RECEIVED

JAN 0 6 2017

CALIFORN|A
“OASTAL COMMISSION




Name: \[, ¢ '{’af“ i & 7/ma j Item No. Th-13e
ST Heanng Date: 1/12/17 - Appeal No. A-3-PSB-15-0030

Dear Honorable Commisstoners:

1live at 3?[47 {/L')l‘n C{ e V’&( 0{ PR , Pismo Beach. |

adamantly eppose the staff’s December 2016 report recommending that the commission find that
the City of Pismo Beach’s approval of Ernie and Pam Rozos’ residential project at 388 Windward
Avenue raises a substantial issue. Iurge the commission to ask for a hearing on the issue and
find there is no substantial i1ssue.

After a hearing, the Commission should support its staff’s original report and recommendation —
1ssued in April 2016 - that finds no substantial issue, because: (1) the size, design, and
placement of the Rozos’ house are consistent with other homes in the neighborhood; (2) neither
the city nor the commission can simply take a public-access easement without just
compensation; and (3) the second story bridge over the city’s sewer easement is consistent with
the LCP and violates no city policy.

The recent staff report of December 2016 recognizes all these things. Yet it raises a brand new
issue that no one—not even the appellants-—raised at any time before the planning commission
or the city council—namely, that the second floor exceeds 80% of the first floor’s square footage.
The appeal forms do not make the argument, and they do not cite to the relevant policy
concerning the 80% rule. This violates the basic principle that all appellants must exhaust their
administrative remedies. Here, the city did not have the opportunity to consider the argument, so
the appellants waived it. Even if the 80% ratio issue were before the commission, the City has
consistently interpreted the relevant policy as excluding stairwells and elevators—so there still is
no substantial issue on that ground, even if the commission could properly consider it.

In closing, we have real concerns with the process that led to the second staff report (December
2016). The staff issued its April 2016 staff report finding no substantial issue. After appellants
loudly protested the April 2016 staff report, the staff reversed course and issued a totally different
report in December. We are concerned that staff did so under intense pressure from appellants
whose ultimate goal has been to leverage the prospect of a de novo hearing on the project to
extract an easement from the Rozos or even kill the project altogether. Substantial issue should
be found based on the facts and the law; staff and the commission should not allow outside
influences to misuse the process in order to extract concessions from applicants. Here, the facts
and the law continue to support — as the staff found in April 2016 — a finding of no substantial
issue. Please call a hearing on the substantial issue question and find that the appeals raise no
substantial 1ssue.

Sincerely,

) c/\’mlu l%@maﬁ ijﬁw @\\_}
SIGNAPURE

PRINT NAME




Name: /Wugw gxﬁt item No. Th-13e
SI Hearing Date: 1/12/17 - Appeal No. A-3-PSB-15-0030

Dear Honorable Commissioners:

1live at @’4”{ WD WA O A\/ , Pismo Beach. 1

adamantly gppese the staff’s December 2016 report recommending that the commission find that
the City of Pismo Beach’s approval of Emie and Pam Rozos’ residential project at 388 Windward
Avenue raises a substantial issue. [ urge the commission to ask for a hearing on the issue and
find there is no substantial issue.

After a hearing, the Commission should support its staff’s original report and recommendation —
issued in April 2016 — that finds ne substantial issue, because: (1) the size, design, and
placement of the Rozos’ house are consistent with other homes in the neighborhood; (2) neither
the city nor the commission can simply take a public-access easement without just
compensation; and (3) the second story bridge over the city’s sewer easement is consistent with
the L.CP and violates no city policy.

The recent staff report of December 2016 recognizes all these things. Yet it raises a brand new
issue that no one—not even the appellants—raised at any time before the planning commission
or the city council-—namely, that the second floor exceeds 80% of the first floor’s square footage.
The appeal forms do not make the argument, and they do not cite to the relevant policy
concerning the 80% rule. This violates the basic principle that all appellants must exhaust their
administrative remedies. Here, the city did not have the opportunity to consider the argument, so
the appellants waived it. Even if the 80% ratio issue were before the commission, the City has
consistently interpreted the relevant policy as excluding stairwells and elevators—so there still is
no substantial issue on that ground, even if the commission could properly consider it.

In closing, we have real concerns with the process that led to the second staff report (December
2016). The staff issued its April 2016 staff report finding no substantial issue. After appellants
loudly protested the April 2016 staff report, the staff reversed course and issued a totally different
report in December. We are concerned that staff did so under intense pressure from appellants
whose ultimate goal has been to leverage the prospect of a de novo hearing on the project to
extract an easement from the Rozos or even kill the project altogether. Substantial issue should
be found based on the facts and the law; staff and the commission should not allow outside
influences to misuse the process in order to extract concessions from applicants. Here, the facts
and the law continue to support — as the staff found in April 2016 — a finding of no substantial
issue. Please call a hearing on the substantial issue question and find that the appeals raise no
substantial issue.

Sincerely,
@YY/ Yo Vi
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Name: KLCK \/\J‘KE Item No. Th-13e
ST Hearing Date: 1/12/17 - Appeal No. A-3-PSB-15-0030

Dear Honorable Commissioners:

Iiveat 324 N imwsward  FlvenuE , Pismo Beach. 1
adamantly gppose the staff’s December 2016 report recommending that the commission find that
the City of Pismo Beach’s approval of Emie and Pam Rozos’ residential project at 388 Windward

Avenue raises a substantial 1ssue. I urge the commission to ask for a hearing on the issue and
find there is no substantial issue.

After a hearing, the Commission should support its staff’s original report and recommendation —
issued in April 2016 — that finds no substantial issue, because: (1) the size, design, and
placement of the Rozos’ house are consistent with other homes in the neighborhood; (2) neither
the city nor the commission can simply take a public-access easement without just
compensation; and (3) the second story bridge over the city’s sewer easement is consistent with
the LCP and violates no city policy.

The recent staff report of December 2016 recognizes all these things. Yet it raises a brand new
issue that no one—not even the appellants—raised at any time before the planning commission
or the city council—namely, that the second floor exceeds 80% of the first floor’s square footage.
The appeal forms do not make the argument, and they do not cite to the relevant policy
concerning the 80% rule. This violates the basic principle that all appellants must exhaust their
administrative remedies. Here, the city did not have the opportunity to consider the argument, so
the appellants waived it. Even if the 80% ratio issue were before the commission, the City has
consistently interpreted the relevant policy as excluding stairwells and elevators—so there still is
no substantial issue on that ground, even if the commission could properly consider it.

In closing, we have real concerns with the process that led to the second staff report (December
2016). The staff issued its April 2016 staff report finding no substantial issue. After appellants
loudly protested the April 2016 staff report, the staff reversed course and issued a totally different
report in December. We are concerned that staff did so under intense pressure from appellants
whose ultimate goal has been to leverage the prospect of a de novo hearing on the project to
extract an easement from the Rozos or even kill the project altogether. Substantial issue should
be found based on the facts and the law; staff and the commission should not allow outside
influences to misuse the process in order to extract concessions from applicants. Here, the facts
and the law continue to support — as the staff found in April 2016 — a finding of no substantial
issue. Please call a hearing on the substantial issue question and find that the appeals raise no
substantial issue.

Sincerely,

Crow W ke L ke

PRINT NAME SIGNATURE




Name: mﬁﬁﬁ:&m&gggng No. Th-13e
SI Hearing Date: 1/12/17 - Appeal No. A-3-PSB-15-0030
Dear Honorable Commissioners:

Iliveat J 54 '\/\)}]L\{D\A/MD A \/E , Pismo Beach. 1
adamantly oppose the staff’s December 2016 report recommending that the commission find that
the City of Pismo Beach’s approval of Ernie and Pam Rozos’ residential project at 388 Windward
Avenue raises a substantial issue. I urge the commission to ask for a hearing on the issue and
find there is no substantial issue.

After a hearing, the Commission should support its staff’s original report and recommendation —
issued in April 2016 — that finds no substantial issue because: (1) the size, design, and
placement of the Rozos’ house are consistent with other homes in the neighborhood; (2) neither
the city nor the commission can simply take a public-access easement without just
compensation; and (3) the second story bridge over the city’s sewer easement is consistent with
the LCP and violates no city policy.

The recent staff report of December 2016 recognizes all these things. Yet it raises a brand new
issue that no one—not even the appellants—raised at any time before the planning commission
or the city council—namely, that the second floor exceeds 80% of the first floor’s square footage.
The appeal forms do not make the argument, and they do not cite to the relevant policy
concerning the 80% rule. This violates the basic principle that all appellants must exhaust their
administrative remedies. Here, the city did not have the opportunity to consider the argument, so
the appellants waived it. Even if the 80% ratio issue were before the commission, the City has
consistently interpreted the relevant policy as excluding stairwells and elevators—so there still is
no substantial issue on that ground, even if the commission could properly consider it.

In closing, we have real concerns with the process that led to the second staff report (December
2016). The staff issued its April 2016 staff report finding no substantial issue. After appellants
loudly protested the April 2016 staff report, the staff reversed course and issued a totally different
report in December. We are concerned that staff did so under intense pressure from appellants
whose ultimate goal has been to leverage the prospect of a de novo hearing on the project to
extract an easement from the Rozos or even kill the project altogether. Substantial issue should
be found based on the facts and the law; staff and the commission should not allow outside
influences to misuse the process in order to extract concessions from applicants. Here, the facts
and the law continue to support — as the staff found in April 2016 — a finding of no substantial
issue. Please call a hearing on the substantial issue question and find that the appeals raise no
substantial issue.

Sincerely,

MKE- ENRENES /2.
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Name@zo "o\\OM\"\-Lde_Item No. Th-13e

SI Hearing Date: 1/12/19 - Appeal No. A-3-PSB-15-0030

Dear Honorable Commissioners:

Iiveat S [o ", [V\AL)DM(& , Pismo Beach. I

adamantly gppose the staff’s December 2016 report recommending that the commission find that
the City of Pismo Beach’s approval of Emie and Pam Rozos’ residential project at 388 Windward
Avenue raises a substantial issue. I urge the commission to ask for a hearing on the issue and
find there is no substantial issue.

After a hearing, the Commission should support its staff’s original report and recommendation —
issued in April 2016 — that finds ng substantial issue, because: (1) the size; design, and
placement of the Rozos” house are consistent with other homes in the neighborhood; (2) neither
the city nor the commission can simply take a public-access easement without just
compensation; and (3) the second story bridge over the city’s sewer easement is consistent with
the LCP and violates no city policy.

The recent staff report of December 2016 recognizes all these things. Yet it raises a brand new
issue that no one—not even the appellants—raised at any time before the planning commission
or the city council—namely, that the second floor exceeds 80% of the first floor’s square footage.
The appeal forms do not make the argument, and they do not cite to the relevant policy
concerning the 80% rule. This violates the basic principle that all appellants must exhaust their
administrative remedies. Here, the city did not have the opportunity to consider the argument, so
the appellants waived it. Even if the 80% ratio issue were before the commission, the City has
consistently interpreted the relevant policy as excluding stairwells and elevators—so there still is
no substantial issue on that ground, even if the commission could properly consider it.

In closing, we have real concerns with the process that led to the second staff report (December
2016). The staff issued its April 2016 staff report finding no substantial issue. After appellants
loudly protested the April 2016 staff report, the staff reversed course and issued a totally different
report in December. We are concerned that staff did so under intense pressure from appellants
whose ultimate goal has been to leverage the prospect of a de novo hearing on the project to
extract an easement from the Rozos or even kill the project altogether. Substantial issue should
be found based on the facts and the law; staff and the commission should not allow outside
influences to misuse the process in order to extract concessions from applicants. Here, the facts
and the faw continue to support — as the staff found in April 2016 — a finding of no substantial
issue. Please call a hearing on the substantial issue question and find that the appeals raise no
substantial issue.

Sincerely,
Leorajent Coe— )és\,\x&/&écxj—x AngQO—
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Narme: S;g €F Eg cpeacks Item No. Th-13e

SI Hearing Date: 1/12/17 - Appeal No. A-3-PSB-15-0030
Dear Honorable Commissioners:

lliveat [9O L(_/“Joumzo AJa , Pismo Beach. I
adamantly oppose the staff’s December 2016 report recommending that the commission find that
the City of Pismo Beach’s approval of Ernie and Pam Rozos’ residential project at 388 Windward
Avenue raises a substantial issue. I urge the commission to ask for a hearing on the issue and
find there 1s no substantial issue.

After a hearing, the Commission should support its staff’s original report and recommendation —
issued in April 2016 - that finds no substantial issue, because: (1) the size, design, and
placement of the Rozos’ house are consistent with other homes in the neighborhood; (2) neither
the city nor the commission can simply take a public-access easement without just
compensation; and (3) the second story bridge over the city’s sewer easement is consistent with
the LCP and violates no city policy.

The recent staff report of December 2016 recognizes all these things. Yet it raises a brand new
issue that no one—not even the appellants—raised at any time before the planning commission
or the city council-—namely, that the second floor exceeds 80% of the first floor’s square footage.
The appeal forms do not make the argument, and they do not cite to the relevant policy
concerning the 80% rule. This violates the basic principle that all appellants must exhaust their
administrative remedies. Here, the city did not have the opportunity to consider the argument, so
the appellants waived it. Even if the 80% ratio issue were before the commission, the City has
consistently interpreted the relevant policy as excluding stairwells and elevators—so there still is
no substantial issue on that ground, even if the commission could properly consider it.

In closing, we have real concerns with the process that led to the second staff report (December
2016). The staff issued its April 2016 staff report finding no substantial issue, After appellants
loudly protested the April 2016 staff report, the staff reversed course and issued a totally different
report in December. We are concerned that staff did so under intense pressure from appellants
whose ultimate goal has been to leverage the prospect of a de novo hearing on the project to
extract an easement from the Rozos or even kill the project altogether. Substantial issue should
be found based on the facts and the law; staff and the commission should not allow outside
influences to misuse the process in order to extract concessions from applicants. Here, the facts
and the law continue to support — as the staff found in April 2016 — a finding of no substantial
issue. Please call a hearing on the substantial issue question and find that the appeals raise no
substantial issue.

Sincerely,

Neee Frepericks Qe/ % ?/%vé«/
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Name: (Aery| Mcbinfy  liem No Th-13e
SI Hearing Date: 1/12/17 - Appeal No. A-3-PSB-15-0030

Dear Honorable Commissioners:

tiveat /90 Peliscae  Are , Shdl Lowh , Pismo Beach. 1
adamantly oppose the staff’s December 2016 report recommending that the commission find that
the City of Pismo Beach’s approval of Emie and Pam Rozos” residential project at 388 Windward
Avenue raises a substantial issue. I urge the commission to ask for a hearing on the issue and
find there is no substantial issue.

After a hearing, the Commission should support its staff’s original report and recommendation —
tssued in April 2016 — that finds no substantial issue, because: (1) the size, design, and
placement of the Rozos’ house are consistent with other homes in the neighborhood; (2) neither
the city nor the commission can simply take a public-access easement without just
compensation; and (3) the second story bridge over the city’s sewer easement is consistent with
the LCP and violates no city policy.

The recent staff report of December 2016 recognizes all these things. Yet it raises a brand new
issue that no one—not even the appellants—raised at any time before the planning commission
or the city council-—namely, that the second floor exceeds 80% of the first floor’s square footage.
The appeal forms do not make the argument, and they do not cite to the relevant policy
conceming the 80% rule. This violates the basic principle that all appellants must exhaust their
administrative remedies. Here, the city did not have the opportunity to consider the argument, so
the appellants waived it. Even if the 80% ratio issue were before the commission, the City has
consistently interpreted the relevant policy as excluding stairwells and elevators—so there still 1s
no substantial issue on that ground, even if the commission could properly consider it.

In closing, we have real concerns with the process that led to the second staff report (December
2016). The staff issued its April 2016 staff report finding no substantial issue. After appellants
loudly protested the April 2016 staff report, the staff reversed course and issued a totally different
report in December. We are concerned that staff did so under intense pressure from appellants
whose ultimate goal has been to leverage the prospect of a de novo hearing on the project to
extract an easement from the Rozos or even kill the project altogether. Substantial issue should
be found based on the facts and the law; staff and the commission should not allow outside
influences to misuse the process in order to extract concessions from applicants. Here, the facts
and the law continue to support — as the staff found in April 2016 - a finding of no substantial
issue. Please call a hearing on the substantial issue question and find that the appeals raise no
substantial issue.

Sincerely,
Chay | MC{”‘”J“’! ﬁ«m
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Name: DA/Q’A M A/("”\/Item No. Th-13e

SI Hearing Date: 1/12/17 - Appeal No. A-3-PSB-15-0030

Dear Honorable Commissioners:

1live at 23 C \"/\Y\A\'W Mﬂ(- 'A"V‘Q,z , Pismo Beach. 1

adamantly oppose the staff’s December 2016 report recommending that the commission find that
the City of Pismo Beach’s approval of Ernie and Pam Rozos’ residential project at 388 Windward

Avenue raises a substantial issue. Iurge the commission to ask for a hearing on the issue and
find there is no substantial issue.

After a hearing, the Commission should support its staff’s original report and recommendation —
issued in April 2016 — that finds po substantial issug, because: (1) the size, design, and
placement of the Rozos’ house are consistent with other homes in the neighborhood; (2) neither
the city nor the commission can simply take a public-access easement without just

compensation; and (3) the second story bridge over the city’s sewer easement is consistent with
the LCP and violates no city policy.

The recent staff report of December 2016 recognizes all these things. Yet it raises a brand new
issue that no one—not even the appellants—raised at any time before the planning commission
or the city council—namely, that the second floor exceeds 80% of the first floor’s square footage.
The appeal forms do not make the argument, and they do not cite to the relevant policy
concerning the 80% rule. This violates the basic principle that all appellants must exhaust their
administrative remedies. Here, the city did not have the opportunity to consider the argument, so
the appellants waived it. Even if the 80% ratio issue were before the commission, the City has
consistently interpreted the relevant policy as excluding stairwells and elevators—so there still is
no substantial issue on that ground, even if the commission could property consider it.

In closing, we have real concerns with the process that led to the second staff report (December
2016). The staff issued its April 2016 staff report finding no substantial issue. After appel}ants
loudly protested the April 2016 staff report, the staff reversed course and issued a totally different
report in December. We are concerned that staff did so under intense pressure from a;?pellants
whose ultimate goal has been to leverage the prospect of a de novo hearing on the project to
extract an easement from the Rozos or even kill the project altogether. Substantial issue should
be found based on the facts and the law; staff and the commission should not allow outside
influences to misuse the process in order to extract concessions from applicants. Here, the facts
and the law continue to support — as the staff found in April 2016 —a finding of no subst‘antlal
issue. Please call a hearing on the substantial issue question and find that the appeals raise no

substantial issue.

Sincerely,
\vmzm M AL | WMQOQ%
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: Item No. Th-13e
S1 Hearing Date: 1/32/17 - Appeal No. A-3-PSB-15-0030

Dear Honorable Commissioners:

1 live at 34 ﬁ i\)\(‘ R0 A\) [ , Pismo Beach. |
adamantly oppose the staff’s December 2016 report recommending that the commission find that
the City of Pismo Beach’s approval of Ernie and Pam Rozos’ residential project at 388 Windward
Avenue raises a substantial issue. I urge the commission to ask for a hearing on the issue and
find there is no substantial issue.

After a hearing, the Commission should support its staff’s original report and recommendation --
issued in April 2016 — that finds no substantial issue, because: (1) the size, design, and
placement of the Rozos’ house are consistent with other homes in the neighborhood; (2) neither
the city nor the commission can simply take a public-access easement without just
compensation; and (3) the second story bridge over the city’s sewer easement is consistent with
the LCP and violates no city policy.

The recent staff report of December 2016 recognizes all these things. Yet it raises a brand new
issue that no one—not even the appellants—raised at any time before the planning commission
or the city council—namely, that the second floor exceeds 80% of the first floor’s square footage.
The appeal forms do not make the argument, and they do not cite to the relevant policy
concerning the 80% rule. This violates the basic principle that all appellants must exhaust their
administrative remedies. Here, the city did not have the opportunity to consider the argument, so
the appellants waived it. Even if the 80% ratio issue were before the commission, the City has
consistently interpreted the relevant policy as excluding stairwells and elevators—so there still is
no substantial issue on that ground, even if the commission could properly consider it.

In closing, we have real concerns with the process that led to the second staff report (December
2016). The staff issued its April 2016 staff report finding no substantial issue. After appellants
loudly protested the April 2016 stalY report, the staff reversed course and issued a totally different
report in December. We are concerned that staff did so under intense pressure from appellants
whose ultimate goal has been to leverage the prospect of a de novo hearing on the project to
extract an easement from the Rozos or even kill the project altogether. Substantial tssue should
be found based on the facts and the law; staff and the commission should not allow outside
influences to misuse the process in order to extract concessions from applicants. Here, the facts
and the law continue to support — as the staff found in April 2016 — a finding of no substantial
issue. Please call a hearing on the substantial issue question and find that the appeals raise no
substantial issue.

Sincerely,

/7/ n iZ‘g A JM&Q il 1’?’?}/ %
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Name: _ £ /¢ Ml E #Z—ltem No. Th-13e
SI Hearing Date: 1/12/17 - Appeal No. A-3-PSB-15-0030

Dear Honorable Commissioners:

-
Itiveat J VB /M Y4 RAC '4 VE , Pismo Beach. 1

adamantly gppese the staff’s December 2016 report recommending that the commission find that
the City of Pismo Beach’s approval of Ernie and Pam Rozos’ residential project at 388 Windward
Avenue raises a substantial issue. I urge the commission to ask for a hearing on the issue and
find there is no substantial issue.

After a hearing, the Commission should support its staff’s original report and recommendation -
issued in April 2016 —~ that finds po substantial issue, because: (1) the size, design, and
placement of the Rozos’ house are consistent with other homes in the neighborhood; (2) neither
the city nor the commission can simply take a public-access easement without just
compensation; and (3) the second story bridge over the city’s sewer easement is consistent with
the LCP and violates no city policy.

The recent staff report of December 2016 recognizes all these things. Yet it raises a brand new
issue that no one—not even the appellants—raised at any time before the planning commission
or the city council—namely, that the second floor exceeds 80% of the first floor’s square footage.
The appeal forms do not make the argument, and they do not cite to the relevant policy
concerning the 80% rule. This violates the basic principle that all appellants must exhaust their
administrative remedies. Here, the city did not have the opportunity to consider the argument, so
the appellants waived it. Even if the 80% ratio issue were before the commission, the City has
consistently interpreted the relevant policy as excluding stairwells and elevators—so there still is
no substantial issue on that ground, even if the commission could properly consider it.

In closing, we have real concerns with the process that led to the second staff report (December
2016). The staff issued its April 2016 staff report finding no substantial issue. Afier appellants
loudly protested the April 2016 staff report, the staff reversed course and issued a totally different
report in December, We are concemned that staff did so under intense pressure from appellants
whose ultimate goal has been to leverage the prospect of a de novo hearing on the project to
extract an easement from the Rozos or even kill the project altogether. Substantial issue should
be found based on the facts and the law; staff and the commission should not allow outside
influences to misuse the process in order to extract concessions from applicants. Here, the facts
and the law continue to support — as the staff found in April 2016 — a finding of no substantial
issue. Please call a hearing on the substantial issue question and find that the appeals raise no
substantial issue.

Sincerely,

~
R riciss?
PRINT NAME

~




Chaver, Yair@Coastal

From:
Sent:
To:

Cc
Subject:

Attachments:

To Whom it May Concern,

Jim Schlagel <jamesschlagel@mac.com>

Friday, January 06, 2017 3:14 PM

Chaver, Yair@Coastal

rozosonthebeach@att.net

Re: Rozos Residence (Item No. Th-13e - hearing date 1/12/17 - Appeal No. A-3-
PSB-15-0030)

Ernie & Pam Letter.pdf

Please find attached our letter in opposition to the Commission Staff’'s December 2016 report recommending that the
commission find that the City of Pismo Beach’s approval of Ernie and Pam Rozos’ residential project at 388 Windward
Avenue, raises a substantial issue. By this letter, | urge the Commission to ask for a hearing and find there is no
substantial issue with the proposed residential project.

Please feel free to contact us with any questions or concerns:

Jim & Terri Schlagel
316 Windward Ave.

Pismo Beach, CA

Email: Jamesschlagel@me.com

Cell:  (909) 260-1536 (Jim)

{909} 260-1537 (Terri)

Sincerely,

Jim & Terri Schlagel




Name:%%’—‘h@ Item No. Th-13e

SI Hearing Date: 1/12/17 - Appeal No. A-3-PSB-15-0030
Dear Honorable Commissioners:

Ilive at A \Dim\.u)aré Aye , Pismo Beach. 1

adamantly oppose the staff’s December 2016 report recommending that the commission find that
the City of Pismo Beach’s approval of Ernie and Pam Rozos’ residential project at 388 Windward
Avenue raises a substantial issue. I urge the commission to ask for a hearing on the issue and
find there is no substantial issue.

After a hearing, the Commission should support its staff’s original report and recommendation —
issued in April 2016 — that finds no substantial issue, because: (1) the size, design, and
placement of the Rozos’ house are consistent with other homes in the neighborhood; (2) neither
the city nor the commission can simply take a public-access easement without just
compensation; and (3) the second story bridge over the city’s sewer easement is consistent with
the LCP and violates no city policy.

The recent staff report of December 2016 recognizes all these things. Yet it raises a brand new
issue that no one—not even the appellants—raised at any time before the planning commission
or the city council—namely, that the second floor exceeds 80% of the first floor’s square footage.
The appeal forms do not make the argument, and they do not cite to the relevant policy
concerning the 80% rule. This violates the basic principle that all appellants must exhaust their
administrative remedies. Here, the city did not have the opportunity to consider the argument, so
the appellants waived it. Even if the 80% ratio issue were before the commission, the City has
consistently interpreted the relevant policy as excluding stairwells and elevators—so there still is
no substantial issue on that ground, even if the commission could properly consider it.

In closing, we have real concerns with the process that led to the second staff report (December
2016). The staff issued its April 2016 staff report finding no substantial issue. Afier appellants
loudly protested the April 2016 staff report, the staff reversed course and issued a totally different
report in December. We are concerned that staff did so under intense pressure from appellants
whose ultimate goal has been to leverage the prospect of a de novo hearing on the project to
extract an easement from the Rozos or even kill the project altogether. Substantial issue should
be found based on the facts and the law; staff and the commission should not allow outside
influences to misuse the process in order to extract concessions from applicants. Here, the facts
and the law continue to support — as the staff found in April 2016 - a finding of no substantial
issue. Please call a hearing on the substantial issue question and find that the appeals raise no
substantial issue.

T 0D RAAY
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Name: ‘ Item No. Th-13e
SI Hearing Date: 1/12/17 - Appeal No. A-3-PSB-15-0030
Dear Honorable Commissioners:

liveat Sllo !H\]KMGVC\ Pr\]e. _, Pismo Beach. i

adamantly oppose the staff’s December 2016 report recommending that the commission find that
the City of Pismo Beach’s approval of Ernie and Pam Rozos’ residential project at 388 Windward
Avenue raises a substantial issue. I urge the commission to ask for a hearing on the issue and
find there is no substantial issue.

After a hearing, the Commission should support its staff’s original report and recommendation —
issued in April 2016 — that finds no substantial issue, because: (1) the size, design, and
placement of the Rozos” house are consistent with other homes in the neighborhood; (2) neither
the city nor the commission can simply take a public-access easement without just
compensation; and (3) the second story bridge over the clty s sewer easement is consistent with
the LCP and violates no city policy.

The recent staff report of December 2016 recognizes all these things. Yet it raises a brand new
issue that no one—not even the appellants—raised at any time before the planning commission
or the city council—namely, that the second floor exceeds 80% of the first floor’s square footage.
The appeal forms do not make the argument, and they do not cite to the relevant policy
concerning the 80% rule. This violates the basic principle that all appellants must exhaust their
administrative remedies. Here, the city did not have the opportunity to consider the argument, so
the appellants waived it. Even if the 80% ratio issue were before the commission, the City has
consistently interpreted the relevant policy as excluding stairwells and elevators—so there still is
no substantial issue on that ground, even if the commission could properly consider it.

In closing, we have real concerns with the process that led to the second staff report (December
2016). The staff issued its April 2016 staff report finding no substantial issue. After appellants
loudly protested the April 2016 staff report, the staff reversed course and issued a totally different
report in December. We are concerned that staff did so under intense pressure from appellants
whose ultimate goal has been to leverage the prospect of a de novo hearing on the project
extract an easement from the Rozos or even kill the project altogether. Substantial issue should
be found based on the facts and the law; staff and the commission should not allow outside
influences to misuse the process in order to extract concessions from applicants. Here, the facts
and the law continue to support — as the staff found in April 2016 — a finding of no substantial
issue. Please call a hearing on the substantial issue question and find that the appeals raise no
substantial issue.

Sincerely,
T Sonlage] LA
PRINT NAME SIGWJRE




BOARD OF SUPERVISORS

1055 MONTEREY, ROOM D430« SaN Luts OBISPO, CALIFORNIA 93408-1003 + 805,781.5450

January 6, 2017

DEBBIE ARNOLD
California Coastal Commission , SUPERVISOR DISTRICT FIVE

RE: Appeal A-3-PSB-15-0030 S| Hearing Date: 1/12/17
item No. Th-13e

Dear Honorable Commissioners:

As a member of the San Luis Obispo County Board of Supervisors, | am writing to express my
opposition to the staff’'s December 2016 report recommending that the Commission find that
the City of Pismo Beach’s approval of Ernie and Pam Rozos’ residential project at 388
Windward Avenue raises a substantial issue,

After the hearing, the Commission should support its staff’s original report and
recommendation - issued in April 2016 - that finds no substantial issue, because: 1) the size,
design, and placement of the Rozos' house are consistent with other homes in the
neighborhood; 2) neither the City nor the Commission can simply take a public-access
easement without just compensation; and 3) the second story bridge over the city’s sewer
easement is consistent with LCP and violates no City policy.

The recent staff report of December 2016 recognizes all these things. Yet it raises a brand new
issue that no one - not even the appellants - raised at any time before the Planning Commission
or the City Council - namely, that the second floor exceeds 80% of the first floor’s square
footage. The appeal forms do not make the argument, and they do not cite to the relevant
policy concerning the 80% rute. This violates the basic principle that all appellants must
exhaust their administrative remedies. Here, the City did not have the opportunity to consider
the argument, so the appellants waived it. Even if the 80% ratio issue were before the
Commission, the City has consistently interpreted the relevant policy as excluding stairwells
and elevators - so there still is no substantial issue on that ground, even if the Commission
could properly consider it.

in closing, we have real concerns with the process that led to the second staff report
(December 2016). The staff issued its April 2016 staff report finding no substantial issue. After
appetlants loudly protested the April 2016 staff report, the staff reversed course and issued a
totally different report in December. There is concern that staff did so under intense pressure
from appellants whose ultimate goal has been to leverage the prospect of a de novo hearing on
the project to extract an easement from the Rozos or even kill the project altogether,
Substantial issue should be found based on the facts and the law; staff and the Commission
should not allow outside influences to misuse the process in order to extract concessions from
applicants. Here, the facts and the law continue to support -as the staff found in Aprit 2016 - a
finding of no substantial issue. 1 respectfully request that you call a hearing on the substantial
issue question and find that the appeals raise no substantial issue.

Thank you for your consideration.

Sincerety AECEIVED
“Tetbre Oanelel/ AN 08 2

Debbie Arnold CALIFORNIA
Supervisor, 5t District "OASTAL COMMISSIONM
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