STATE OF CALIFORNIA - NATURAL RESOURCES AGENCY EDMUND G. BROWN, JR., Governor

CALIFORNIA COASTAL COMMISSION

South Coast Area Office

200 Oceangate, Suite 1000
Long Beach, CA 90802-4302
(562) 590-5071

ADDENDUM
February 6, 2017
TO: Coastal Commissioners and Interested Parties
FROM: Karl Schwing, Deputy Director

South Coast District Staff, Orange County

SUBJECT:  Commission Hearing of February 9, 2017, item Th10a of Commission Agenda,
Coastal Development Permit Application No. 5-14-1582 (Capistrano Shores
Property, LLC), San Clemente, Orange County.

Mr. Sherman Stacey submitted a letter dated February 1, 2017 (see attachment, Exhibit A) in
response to Commission staff’s recommendation.

Mr. Stacey expressed concerns regarding the wording of the heading for Special Condition 3,
“Future Response to Erosion/No Automatic Right to Protective Shoreline Construction” and
language in the findings of the staff report related to this condition, located at the end of the
first sentence of the second full paragraph on Page 12. In response to his concerns, staff has
agreed to revise the heading and the findings, both of which are not significant revisions and
will not affect staff’s recommendation for the project. Following is staff’s changes (Deletions
are indicated in strikethrough and additions are indicated in Underline):

1) Summary of Staff Recommendation, bottom paragraph on Page 2, make the following
revisions:

Additionally, the proposed development has been conditioned to assure the proposed
project is consistent with the resource protection policies of the Coastal Act. The
conditions are: 1) Assumption of Risk; 2) Future Improvements; 3) Future-Respense-te
Erosion{Ne-Future-SherelineProtective Device Shoreline Hazards; 4) Construction Best
Management Practices; 5) Landscaping; 6) Occupancy Agreement; and 7) Proof of Legal
Ability to Comply with Conditions.

2) Section 1l (Special Conditions), Special Condition 3 “Heading” on Page 5, make the
following revisions:

3.
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3) Section IV (Findings and Declarations), Subsection C. Hazards on Page 12, second full
paragraph, delete and add the following:

As previously discussed, the Court Opinion overturned the portion of Special Condition 3
that required waiver of rights to future shoreline protection on the basis that it was
overbroad (since the applicant did not propose any change to the existing bulkhead or
revetment as part of the development proposal under consideration) and because the
Commission already retains the authority to reject future requests to alter or expand the
revetment if it concludes that such an alteration or expansion would be inconsistent with

the lawful appllcatlon of the Coastal ACt—GGHSIdEH—Hg—Eh&Geas%aJAet—s—pehe}es—aﬂd—g&aw}s

as artlculated in the Court Oplnlon (see Exhlblts 5 & 6)
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February 1, 2017

Marlene Alvarado

California Coastal Commission
South Coast District

200 Oceangate, #1000

Long Beach, CA 90802

Re:  CDP No. 5-14-1582 (Capistrano Shores Property, LLC)

Dear Marlene:

| am writing on behalf of the applicant in relation to CDP No. 5-14-1582 (Capistrano
Shores Property, LLC). The applicant has had an opportunity to review the Staff Report dated
January 27, 2017 and still objects to the heading for Special Condition 3, “Future Response to
Erosion/No Automatic Right to Protective Shoreline Construction.” The title of Special
Condition 3 was specifically the subject of negotiation with the applicant that included Chris
Pederson, Jack Ainsworth, Larry Salzman (Pacific Legal Foundation), and many members of
staff. During that process, the title was changed as follows:

STAFF: Notice: No Automatic Right to Protective Shoreline Construction
APPLICANT: Notice

STAFF: Notice and Acknowledgment: Future Response to Erosion/No Automatic
Right to Protective Shoreline Construction

APPLICANT: Notice

STAFF: Special Condition 3

APPLICANT: The applicant agreed to call it Special Condition 3.

STAFF: After our agreement on the exact language for Special Condition 3, staff
now wants to call it: Future Response to Erosion/No Future Shoreline Protective
Device (page 2) or Future Response to Erosion/No Automatic Right to Protective
Shoreline Construction (page 5)

The current proposed title is not consistent with negotiated content of Special Condition
3. In my e-mail of January 26, 2017, I requested that the title be changed to “Notice of
Hazards.” If "Notice" or "Notice of Hazards" is not acceptable, the applicant would accept
“Shoreline Protection Notice.” Changes in the description on Page 2 would also be required. |
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Marlene Alvarado
February 1, 2017
Page 2

request that staff accept one of these titles so that we can put this issue behind us and move
forward.

The applicant continues to object to the language at the end of the first sentence of the
second full paragraph on Page 12 that begins “As previously discussed.” We request that you
delete the language at the end of the sentence “considering the Coastal Act’s, policies and goals
(so there was no automatic right to shoreline protection to be waived). See i.d., pages pp. 6, 7."
We do not agree that the characterization that this language places on the court’s opinion is
accurate. This language was the subject of significant discussion with the attorneys and staff and
it was agreed that it would be deleted in Special Condition 3. It is inconsistent with the
agreement regarding Special Condition 3 to now include it in other areas in the Staff Report.
Instead of including that language, staff and Wills agreed to attach the court's Statement of
Decision and since that Statement of Decision is attached, there is no reason to characterize it.

We request that you make these revisions in an Addendum to the Staff Report. If you
have any questions or wish to discuss the matter, please call me.

Very truly yours,
Sherman L. Stacey

SHERMAN L. STACEY

SLS:ck

cc: Eric Wills
Larry Salzman, Esq.
Jack Ainsworth
Chris Pederson, Esq.
Karl Schwing
Al Padilla
Hayley Peterson, Esq.
Sue Loftin, Esg.
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5-14-1582 (Capistrano Shores Property, LLC)

SPECIAL CONDITIONS

Assumption of Risk, Waiver of Liability and Indemnity. By acceptance of this permit, the
applicant acknowledges and agrees (i) that Unit Space #12 may be subject to hazards from
flooding and wave uprush, tsunami, sea level rise, and erosion; (ii) to assume the risks to the
applicant and the property that is the subject of this permit of injury and damage from such
hazards in connection with this permitted development; (iii) to unconditionally waive any
claim of damage or liability against the Commission, its officers, agents, and employees for
injury or damage from such hazards; and (iv) to indemnify and hold harmless the
Commission, its officers, agents, and employees with respect to the Commission’s approval of
the project against any and all liability, claims, demands, damages, costs (including costs and
fees incurred in defense of such claims), expenses, and amounts paid in settlement arising
from any injury or damage due to such coastal hazards.

Future Improvements. This permit is only for the development described in Coastal
Development Permit No. 5-14-1582 and conditioned herein. Any non-exempt future
improvements or development shall be submitted for Commission review and shall not
commence unless Commission approval is granted. New development, unless exempt, shall
require an amendment to this permit from the Coastal Commission.

Future Response to Erosion/No Automatic Right to Protective Shoreline Construction.
No repair or maintenance, enhancement, reinforcement, or any other activity affecting the
existing shoreline protective device protecting the mobile home park (Capistrano Shores
Mobile Home Park) owned by Capistrano Shores Inc., is authorized by this coastal
development permit (the “Permit”).

By acceptance of this permit, the applicant, on behalf of itself and all successors and assigns to
the applicant’s mobile home space (Unit 12), acknowledges that (a) Unit 12 and any structures
within that space may become threatened in the future (by floods, wave uprush, tsunami, sea
level rise, etc.) and (b) the revetment and bulkhead owned by Capistrano Shores, Inc., that
currently protect the entire park, may not continue to provide the protection that they currently
provide unless they can be repaired, maintained, enhanced, or reinforced in the future.
However, the applicant, on behalf of itself and all successors and assigns, further
acknowledges that expansions or alterations thereof require a Coastal Development permit,
which the Commission may deny if future requests for such expansions or alterations are
inconsistent with the lawful application of the Coastal Act as articulated in the ruling of the
Orange County Superior Court in Capistrano Shores Property LLC v. California Coastal
Commission, Case No. 30-2015-00785032-CU-WM-CJC, which is attached to the findings for
this Permit as Exhibits 5 & 6.

By acceptance of this permit, the applicant further acknowledges and agrees on behalf of itself
and all successors and assigns that it shall remove the development authorized by this Permit
(including the residence, foundations, patio covers, etc.) if any government agency has issued
a permanent and final order that the structure is not to be occupied due to the threat of or
actual damage or destruction to the premises resulting from waves, erosion, storm conditions,
sea level rise, or other natural hazards in the future. In the event that portions of the
development become dislodged or dislocated onto the beach before they are removed, the
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5-14-1582 (Capistrano Shores Property, LLC)

applicant or successor shall remove all recoverable debris associated with the development
from the beach and ocean and lawfully dispose of the material in an approved disposal site.
Such removal shall require a coastal development permit.

4.  Construction Best Management Practices. The permittee shall comply with the following
construction-related requirements and shall do so in a manner that complies with all relevant
local, state and federal laws applicable to each requirement:

(1) No construction materials, debris, or waste shall be placed or stored where it may
be subject to wave, wind, or rain erosion and dispersion;

(2) Staging and storage of construction machinery and storage of debris shall not
take place on any sandy beach areas or areas containing any native vegetation;

(3) Any and all debris resulting from construction activities shall be removed from
the project site within 24 hours of completion of the project;

(4) Construction debris and sediment shall be removed from construction areas each
day that construction occurs to prevent the accumulation of sediment and other
debris which may be discharged into coastal waters;

(5) Concrete trucks and tools used for construction of the approved development
shall be rinsed off-site;

(6) Erosion control/sedimentation Best Management Practices (BMP’s) shall be used
to control dust and sedimentation impacts to coastal waters during
construction. BMP’s shall include, but are not limited to: placement of sand bags
around drainage inlets to prevent runoff/sediment transport into coastal waters;
and

(7) All construction materials, excluding lumber, shall be covered and enclosed on
all sides, and as far away from a storm drain inlet and receiving waters as
possible.

Best Management Practices (BMP’s) designed to prevent spillage and/or runoff of
construction-related materials, sediment, or contaminants associated with construction activity
shall be implemented prior to the onset of such activity. Selected BMP’s shall be maintained
in a functional condition throughout the duration of the project.

5. Landscaping — Native, Drought Tolerant, Non-Invasive Plants. All areas affected by
construction activities not occupied by structural development shall be re-vegetated for
erosion control purposes.

Vegetated landscaped areas shall consist of non-invasive and drought-tolerant plants. No
plant species listed as problematic and/or invasive by the California Native Plant Society
(http://mwvww.CNPS.org/), the California Invasive Plant Council (formerly the California Exotic
Pest Plant Council) (http://www.cal-ipc.org/), or as may be identified from time to time by the
State of California shall be employed or allowed to naturalize or persist on the site. No plant
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SPRINKLER HEAD
LOCATION
(NFPA 13D-2010)

TTLE:

1. MIN. PRESSURE IN THE BASE OF RISER 31.12 P.SI
PER N.F.P.A. 13 D 2010 SEC. 2—4 & 4-4.3 (K)
EXCEPTION NO. 2. SEE SHT. 2 OF 3 FOR CALCULATIONS

st e onroin.
PRGNTY AND COMTIGENTIAL MATERIALS (P
"CHAMTION ROV PUEDERS. M 303

2. PIPE 1S 1%" DIAMETER CPVC. RISER IS 1%" DIAMETER
COPPER TYPE 'M'.

3. PIPE IS PROTECTED FROM FREEZING WITH R-22 MIN.
IN ROOF CAVITY.

SCALE: _—
3/16" = 1'-0’

DATE: DRAWN BY:

01-09-2013| JESSE

DEALER'S NAME: Inception Homes, Inc.
HOME OWNER'S NAME: Wills

APPROVED BY:|CHECKED BY:

ADDRESS:

BLDG. TYPE: Y=N SQ. FT. OF BLDG. AREA: 1248  STORIES: _1_
OCCUPANCY CLASSIFICATION: R=3

DESIGNER: CHAMPION HOME BUILDERS, INC. (MANUFACTURED HOMES)

COMPUTER No.
1461H-SPRK

ADDRESS: 299 N. SMITH AVE,, CORONA, CA. 91720
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF ORANGE
Central Justice Center

700 W. Civic Center Drive

Santa Ana, CA 92702

SHORT TITLE: Capistrano Shores Property LLC vs. California Coastal Commission

CLERK'S CERTIFICATE OF MAILING/ELECTRONIC CASE NUMBER:
SERVICE 30-2015-00785032-CU-WM-CJC

I certify that I am not a party to this cause. I certify that a true copy of the above Minutes finalized for Under Submission
Ruling 08/22/2016 dated 08/23/16 has been placed for collection and mailing so as to cause it to be mailed in a sealed
envelope with postage fully prepaid pursuant to standard court practice and addressed as indicated below. This certification
occurred at Santa Ana, California on 8/24/16. Following standard court practice the mailing will occur at Santa Ana,
California on 8/24/16.

LAWRENCE G. SALZMAN
930 G STREET
SACRAMENTO, CA 95814

Clerk of the Court, by: K&tﬁqﬁfﬁgﬁ/ Deputy

I certify that I am not a party to this cause. I certify that the following document(s), Minutes finalized for Under Submission
Ruling 08/22/2016 dated 08/23/16, have been transmitted electronically by Orange County Superior Court at Santa Ana,
CA. The transmission originated from email address on August 24, 2016, at 8:20:07 AM PDT. The electronically
transmitted document(s) is in accordance with rule 2.251 of the California Rules of Court, addressed as shown above. The
list of electronically served recipients are listed below:

ATTORNEY GENERAL OF CALIFORNIA PACIFIC LEGAL FOUNDATION
HAYLEY.PETERSON@DOJ.CA.GOV ISALZMAN@PACIFICLEGAL.ORG

PACIFIC LEGAL FOUNDATION
TAE@PACIFICLEGAL.ORG

COASTAL COMMISSION Clerk of the Court, by: A/ Athtf2m g0 , Deputy

EXHIBIT # el
PAGE -

CLERK'S CERTIFICATE OF MAILING/ELECTRONIC SERVICE

V3 1013a (June 2004) Code of Civ. Procedure , § CCP1013(a)
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SUPERIOR COURT OF CALIFORNIA,
COUNTY OF ORANGE

CENTRAL JUSTICE CENTER
MINUTE ORDER

DATE: 08/22/2016 TIME: 09:33:00 AM DEPT: C18

JUDICIAL OFFICER PRESIDING: Theodore Howard
CLERK: Kathy Peraza

REPORTER/ERM: None

BAILIFF/COURT ATTENDANT:

CASE NO: 30-2015-00785032-CU-WM-CJC CASE INIT.DATE: 04/29/2015
CASE TITLE: Capistrano Shores Property LLC vs. California Coastal Commission

_ CASE CATEGORY: Civil- Unlimited— CASE TYPE: Writ of Mandate

EVENT ID/DOCUMENT ID: 72431722
EVENT TYPE: Under Submission Ruling

APPEARANCES

There are no appearances by any party.

The Court, having taken Petitioner's Petition for Writ of Mandate and Petitioner's Motion for Judgment on
Verified Petition for Writ of Mandate under submission on 8/18/2016 and having fully considered the
arguments of all parties, both written and oral, as well as the evidence presented, now rules as follows:

Capistrano Shores Property, LLC vs. California Coastal Commission
Memorandum of Intended Decision

A. BACKGROUND

Capistrano Shores Property, LLC (hereinafter "CSP") on 4/29/15 filed its Petition for Writ of Mandate and
other relief. CSP is a member of Capistrano Shores, Inc. (hereinafter "CSI" and not to be confused with
CSP) which owns the mobile home park at 1880 N, El Camino Real, San Clemente. CSP is a member of
the CSI| and this entifles it to lease one space, Space #12, at the property under an Occupancy
Agreement. Petitioner does not own the space, the CS| does. CSP's lease is dated 2007, with a
99-year term and renewals thereafter.

This park was built about 1960 and consists of some 90 spaces located between the former Southern
Pacific rail line and the beach. Separating the coach spaces and the beach is a rocky seawall {also
referred to in the record as "revetment"), apparently built the same time as the park and belonging to
CSI which is responsible for its maintenance (rather than the space lessee, here CSP).

COASTAL GOMMISSION

EXHIBIT # e —
PAGE._2.OF
DATE: 08/22/2016 MINUTE ORDER Page 1

DEPT: C18 Calendar No.
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