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Application Number: A-3-PSB-15-0030 
 
Applicants: Pam and Ernie Rozo 
 
Project Location:  388 Windward Avenue near its intersection with Ocean Boulevard 

near the shoreline and just upcoast of Dinosaur Caves Park in the 
Shell Beach area of the City of Pismo Beach, San Luis Obispo 
County (APN 010-371-012). 

 
Project Description: Demolition of an existing single-story single-family residence and 

construction of a new two-story single-family residence with an 
attached two-car garage and an attached secondary dwelling unit. 

 
Staff Recommendation: Approval with Conditions 

SUMMARY OF STAFF RECOMMENDATION 
The Applicants propose to demolish an existing 1,319-square-foot single-story single-family 
residence and construct a new 3,741-square-foot, two-story single-family residence with an 
attached secondary dwelling unit and an attached garage. The project is located in the Shell 
Beach neighborhood just upcoast of Dinosaur Caves Park, and is located one house inland from 
the immediate shoreline atop the bluffs near the intersection of Windward Avenue and Ocean 
Boulevard.  
 
On January 12, 2017, the Commission found that the City’s action approving the project raised a 
substantial issue of conformance with the City’s LCP due to questions about community 



 
A-3-PSB-15-0030 (Rozo SFD) 
 

2 
 

character and neighborhood compatibility as well as public access. The Commission now 
considers the project de novo. 
 
In terms of the community character, the LCP seeks to maintain the small-scale nature of the 
Shell Beach neighborhood by prohibiting “boxy” structures, for example by limiting the second 
story of a dwelling to 80% of the first story. The project does not meet LCP requirements 
limiting second-story gross floor area to 80% of the first story, and in this case the proposed 
second story is nearly 90% of the size of the first story. Although there are some similar two-
story residences in the area, the proposed project does not comply with the LCP’s maximum size 
requirements. Therefore, staff recommends a special condition that would require re-design of 
the project, limiting the second story to 80% of the size of the first story, which will meet the 
LCP’s requirements in this respect. Even though the residence will still be a significant increase 
from what currently exists, staff does not believe it will be increased so much as to be 
significantly out of character with other residential development in the area, including in terms of 
existing two-story residences adjacent to this site on Boeker Avenue as well as just inland of the 
site on Windward Avenue. 
 
With respect to public access, the LCP includes a series of provisions related to providing lateral 
public access along the shoreline in the Shell Beach area, amplifying more general Coastal Act 
provisions to the same effect that also apply. Much of Shell Beach includes connected public 
lateral access trails, including those provided through CDP actions pursuant to these LCP and 
Coastal Act provisions, forming portions of the California Coastal Trail (CCT) in this area. 
However, there are gaps in the CCT, including one between Windward Avenue and upcoast 
Boeker Avenue where residential development precludes the connection of these two streets for 
public access, and which requires trail users to continue on an inland loop of over one-half mile 
to continue accessing the CCT on either side of this site. The Applicants are not proposing any 
such trail easement to connect the CCT between Boeker and Windward Avenues. Although staff 
believes that a trail easement would indeed be beneficial to helping to close the CCT gap at this 
location, staff has analyzed the public access impacts of the proposed project and does not 
believe that any impacts associated with approval of the development proposal rise to the level of 
requiring an easement as compensatory mitigation for such impacts. LCP and Coastal Act 
objectives would be better achieved with an easement, but this project appears to have limited 
public access impacts (if any). That is not to say that some other similarly-situated residential 
project could not have more significant access impacts that would require an easement to 
mitigate for such impacts, but the facts of this particular case do not appear to warrant a trail 
easement as compensatory mitigation for impacts to public access caused by approval of this 
development proposal. Thus, staff is not recommending a trail easement be required in this case. 
 
Therefore, as conditioned the proposed project can be found consistent with the requirements of 
the certified City of Pismo Beach LCP and the public access and recreation policies of the 
Coastal Act. The motion and resolution to approve the project subject to the staff 
recommendation are found on page 4 of this report. 
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I. MOTION AND RESOLUTION  
Staff recommends that the Commission, after public hearing, approve a coastal development 
permit for the proposed development. To implement this recommendation, staff recommends a 
YES vote on the following motion. Passage of this motion will result in approval of the CDP as 
conditioned and adoption of the following resolution and findings. The motion passes only by 
affirmative vote of a majority of the Commissioners present. 

Motion: I move that the Commission approve Coastal Development Permit Number A-3-
PSB-15-0030 pursuant to the staff recommendation, and I recommend a yes vote.  

Resolution to Approve CDP: The Commission hereby approves Coastal Development 
Permit Number A-3-PSB-15-0030 and adopts the findings set forth below on grounds that 
the development as conditioned will be in conformity with City of Pismo Beach Local 
Coastal Program policies and Coastal Act access and recreation policies. Approval of 
the permit complies with the California Environmental Quality Act because either 1) 
feasible mitigation measures and/or alternatives have been incorporated to substantially 
lessen any significant adverse effects of the development on the environment, or 2) there 
are no further feasible mitigation measures or alternatives that would substantially 
lessen any significant adverse impacts of the development on the environment. 

 

II. STANDARD CONDITIONS  
This permit is granted subject to the following standard conditions: 

1. Notice of Receipt and Acknowledgment. The permit is not valid and development shall not 
commence until a copy of the permit, signed by the Permittees or authorized agent, 
acknowledging receipt of the permit and acceptance of the terms and conditions, is returned 
to the Commission office. 

2. Expiration. If development has not commenced, the permit will expire two years from the 
date on which the Commission voted on the application. Development shall be pursued in a 
diligent manner and completed in a reasonable period of time. Application for extension of 
the permit must be made prior to the expiration date. 

3. Interpretation. Any questions of intent or interpretation of any condition will be resolved by 
the Executive Director or the Commission. 

4. Assignment. The permit may be assigned to any qualified person, provided assignee files 
with the Commission an affidavit accepting all terms and conditions of the permit. 

5. Terms and Conditions Run with the Land. These terms and conditions shall be perpetual, 
and it is the intention of the Commission and the Permittees to bind all future owners and 
possessors of the subject property to the terms and conditions. 
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III. SPECIAL CONDITIONS  
This permit is granted subject to the following special conditions: 

1.  Final Plans. PRIOR TO ISSUANCE OF THE CDP, the Permittees shall submit, for the 
review and written approval of the Executive Director, two full-size sets of final plans. The 
final plans shall be in substantial conformance with the proposed project plans (see Exhibit 
3) except that they shall be modified to limit the second-story gross floor area to no more 
than 80% of the first-story gross floor area, with a preference for second-story reductions that 
provide increased stepping back from the first-story as seen from public viewing areas along 
Windward Avenue. The final plans shall be submitted with evidence and documentation 
clearly showing the manner in which the 80% second-story threshold is maintained. The 
Permittees shall undertake development in conformance with the approved final plans unless 
the Commission amends this permit or the Executive Director provides a written 
determination that no amendment is legally required for any proposed minor deviations. 

2.  Local Government Approval. This CDP action has no effect on conditions imposed by 
the City of Pismo Beach on this project pursuant to an authority other than the Coastal Act, 
except as provided in the last sentence of this condition. The Permittees are responsible for 
compliance with all terms and conditions of this CDP in addition to any other requirements 
imposed by other City of Pismo Beach terms and conditions pursuant to the City’s non-
Coastal Act authority. In the event of conflicts between the terms and conditions imposed by 
the City of Pismo Beach and those of this CDP, the terms and conditions of this CDP shall 
prevail. 

IV. FINDINGS AND DECLARATIONS 
In this de novo review of the proposed CDP application, the standard of review is the City of 
Pismo Beach certified LCP and, because the project is located between the first public road and 
the sea, the public access and recreation policies of the Coastal Act. (Pub. Res. Code § 
30604(c).) 

A. PROJECT LOCATION 
 

The project is located in the Shell Beach area of the City of Pismo Beach upcoast from 
downtown Pismo Beach and between Highway 101 and the tall coastal bluffs that front this 
stretch of the City (see Exhibit 1). The site itself is in a residential area just upcoast of Dinosaur 
Caves Park near the intersection of Windward Avenue and Ocean Boulevard, and it is the second 
residential property inland from the blufftop edge. The parcel is designated and zoned Single 
Family Residential (R-1) in the LCP and the surrounding neighborhood contains a mix of one-, 
two-, and three-story houses of varying sizes and architectural styles (see Exhibit 2). 

B. PROJECT DESCRIPTION 
The Applicants propose to demolish an existing 1,319-square-foot single-story single-family 
residence and replace it with a 3,741-square-foot two-story single-family residence (consisting of 
a 2,636-square-foot primary residence with an attached 495-square-foot garage and an attached 
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610-square-foot secondary dwelling unit) on a 5,236-square-foot lot located at 388 Windward 
Avenue (APN 010-371-012).  The proposed residence is designed to include a “bridge” over an 
existing sewer easement running through the property north to south, ensuring adequate access to 
the easement by City equipment in case of needed maintenance (see Exhibit 3 for project plans, 
and Exhibit 4  for before (i.e., photo) and after (i.e., photo simulation) street views of the site). 

C. COMMUNITY CHARACTER AND NEIGHBORHOOD COMPATIBILITY 
The LCP provides a series of principles and objectives for protecting the small-town character of 
the Shell Beach neighborhood in Pismo Beach. To achieve these objectives, a number of LCP 
policies and Implementation Plan (IP) sections regulate the size, architectural style and visual 
impacts of new buildings. The LCP states: 

LCP Policy D-2a Building and Site Design Criteria. Small Scale. (in relevant part) 
New development should be designed to reflect the small-scale image of the city rather than 
create large monolithic buildings. Apartment, condominium and hotel buildings should 
preferably be contained in several smaller massed buildings rather than one large building. 
Building mass and building surfaces such as roofs and exterior walls shall be highly 
articulated to maintain a rich visual texture and an intimate building scale. Maximum 
height, setback, and site coverage standards to achieve the desired small-scale character 
will be regulated by City ordinance. 
 
LCP Policy LU-H-1Concept. 
Shell Beach Road is bordered by a narrow commercial strip backed by a narrow band of 
High Density Residential. Behind the High Density residential area to the Ocean, a medium 
density land use accommodates single family homes in the area. The focus of this area is a 
more traditional beach community with small single-family lots, street activity, and views of 
the ocean to the west, and the foothills to the east. The emphasis is on assuring that new and 
expanded homes are compatible with the scale, bulk and character of existing 
neighborhood. 
 
LCP Policy LU-H-4(a). Scale of Structures. 
New residential development should be designed to reflect the small scale image of Shell 
Beach rather than large monolithic buildings. Buildings should be designed with vertical, 
horizontal and roof articulation of building faces. 
 

Relevant IP Sections 
 
17.006.0485 Floor area, gross. 
The total horizontal area, in square feet, on all floors within the exterior walls of a 
structure, including garages and carports, but excluding the area of courts, open decks, 
unenclosed patios and basements. Roofed portions of structures which are enclosed by 
vertical wall surfaces exceeding sixty percent of the total vertical area between the floor and 
roof planes shall be included as building area. (emphasis added) 
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17.006.0490 Floor area ratio. 
The ratio of the gross floor area of the structure to the total area of the lot or building site. 
 
17.006.0680 Lot coverage by buildings. 
The coverage of a lot by all portions of the building, either at or above ground level, 
including garages, carports and cantilever portions of the building excluding roof 
overhangs, eves or similar architectural extensions. 
 
17.102.010 Building heights. 
Building heights shall be as follows: 
A. Residential. Except as provided in Chapter 17.081 or unless a variance has been granted 
pursuant to Chapter 17.121, no structures in the …, R-1, … zones shall exceed twenty-five 
feet in height as measured above the center of the building footprint at site grade, nor shall 
the vertical measurement of any portion of the structure exceed thirty five feet in height 
above site grade. Except for single-family dwellings, which shall have the same height limit 
as stated in the foregoing, no building or structure in the R-3, R-4 and R-R zones shall 
exceed thirty-five feet in height above site grade. 
 
17.102.020 Minimum front yard requirements. 
The minimum front yard setbacks shall be as follows: 
A. Residential. 
1. In the … R-1…, each lot shall have a front yard setback of not less than twenty feet 
D. Exceptions to Front Yard Setback Requirements in the R-1 Zone. The minimum front 
yard setback required may be the lesser of the following situations: 
1. The average front yard setback of the nearest improved lots on each side of the subject 
property on the same side of the street, but in no case less than ten feet, nor required to be 
more than twenty feet; or 
2. Twenty percent of the average depth of the subject property, but in no case less than ten 
feet, nor required to be more than twenty feet. 
 
17.102.030 Minimum side yard setback requirements. 
A. Residential. In the … R-1,… each corner lot shall have a street side yard setback of not 
less than twenty percent of the lot width, but in no case shall the setback be less than seven 
feet nor required to be more than ten feet. Interior lots shall have a side yard setback of not 
less than ten percent of the lot width, but in no case shall the setback be less than four feet 
nor required to be more than five feet. 
 
17.102.040 Minimum rear yard setback requirements. 
A. Residential. In the … R-1, … each corner and interior lot shall have a rear yard setback 
of not less than ten percent of the average lot depth, but in no case shall the setback be less 
than five feet nor be required to be more than ten feet. 
 
17.102.060 Minimum lot size and/or area requirements for new lots. B. 
R-1, …. The minimum lot size for all lots created after the date of adoption of this ordinance 
shall be five thousand sq. ft. 
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17.102.080 Maximum allowable lot coverage for all structures. 
B. R-1 … Total maximum lot coverage for subdivided parcels: Fifty-five percent. 
 
17.102.090 Maximum allowable total building floor area for all structures as a 
percentage of lot area. 
B. R-1 Zone. Eighty-six percent of the first two thousand seven hundred square feet of lot 
area plus sixty percent of any lot area in excess of two thousand seven hundred square feet. 
 
17.102.095 Minimum planting and vegetation area (as a percentage of total lot area). 
Requirements (as a percentage of total lot area): 
B. R-1, … Zones: Twenty percent 
 
17.105.135 Development and design standards applicable to single-family dwellings in 
certain zones. 
The following additional development and design standards shall be applicable to the 
development, enlargement or alteration of single-family dwellings in the R-1, …, except for 
the Pismo Heights planning area as defined in the Pismo Beach general plan/local coastal 
plan: 

A. To avoid "boxy" structures that have unrelieved exterior wall planes extending in 
height for two or more stories and to promote vertical articulation of wall planes, the 
amount of gross floor area on any second floor shall not exceed eighty percent of the 
amount of gross floor area on the ground floor. Any "stepbacks" of the second-floor 
living area from the building footprint on the ground level shall be required to be 
provided at least in part on the street-side of the house unless infeasible 

 
17.102.150 Architectural features, regulations and restrictions. 
Architectural features may be permitted to extend into required setbacks a maximum 
distance as described below: 

A. Cornices, eaves, canopies and similar structures: Thirty inches into any required 
front, side or rear yard, but in no case closer than two feet to any side property line. 
B. Fireplaces: Fireplaces not exceeding six feet in breadth may extend two feet into any 
required front, side or rear yard, but in no case closer than three feet to any side 
property line. 
C. Open, uncovered raised porches, patios, landing places, decks, or outside stairways in 
rear or side yards: May extend a distance not more than twenty percent into the required 
rear or interior side yard setbacks. Street side yard extensions may be a distance not to 
exceed forty percent of the required street setback. 
D. Cantilevered balconies and decks that are open, uncovered and raised (thirty inches 
or more above existing grade): May extend a distance of not more than 20 percent into 
the required front yard setback. 
E. Open, uncovered porches, patios, decks, landing places, stairways or similar 
structures at grade (structures less than 30 inches above existing grade): May extend to 
the front, side, or rear property lines. (Except as otherwise prohibited in Section 
17.102.050 and 17.102.120 for bluff retreat areas.) 
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F. Covered or semi-covered (other than allowable roof overhangs) balconies, porches, 
patios, landing places, decks, stairways or similar structures: May not extend into 
required front, side or rear yard areas. 
 

Analysis 
Pismo Beach LCP Policies D-2a, LU-H-1, and LU-H-4(a) (see all applicable LCP provisions in 
Exhibit 6) are designed to maintain the nature and character of Pismo Beach as a small coastal 
town by avoiding very large buildings and excessive massing. These policies propose to achieve 
this through a number of complementary LCP provisions, including the use of articulated roofs 
and exterior walls, second stories that step back from the first story, and specific height and 
setback regulations. Specifically, regarding the residential area of Shell Beach, the intent of 
Policy LU-H-1 is to retain the traditional beach-town community feel of small single-family lots 
with views to the ocean to the west and the foothills to the east by making homes compatible 
with the character of the surrounding development. These policies are implemented by IP 
Chapters 17.102 and 17.105, which describe detailed structural height, setback, and bulk 
requirements.  

The proposed project is within applicable LCP maximum standards with respect to height, 
setbacks, lot coverage, and floor area.1 However, the  proposed project is not consistent with IP 
Section 17.105.135(A), which requires that second-story residential development be designed to 
avoid a “boxy” look by using step-backs where second story external walls are inset from those 
of the first story, as well as limiting the gross floor area of the second story to no more than 80% 
of the first story gross floor area, and where any second story step backs are required to be 
provided at least in part on the street-side of the house unless infeasible (see IP Section 
17.105.135(A) in Exhibit 6). 

IP Section 17.006.0485 (see Exhibit 6) defines gross floor area as “The total horizontal area in 
square feet on each floor within the exterior walls of a structure but not including the area of the 
courts, open decks, patios and basements.” This IP Section specifically excludes only courts, 
open decks, patios and basements from this calculation. It does not exclude open floor areas of 
stairwells or elevator shafts. In other words, IP Section 17.006.0485 provides a comprehensive 
and complete list as to what is excluded from such floor area calculations. Based on established 
laws of statutory interpretation, when a list is enumerated, items not enumerated on the list are 
presumed to be excluded from the list (expressio unius est exclusion alterius or “the express 

                                                      
1  Maximum allowable height per IP Section 17.102.010(A) is 25 feet, and project height is 24 feet 7 inches. 

Minimum front yard setback per IP Section 17.102.020(4)(a) is based on the average front yard setback of the 
nearest improved lots on each side of the subject property on the same side of the street, but in no case less than 
10 feet or more than 20 feet. The setbacks for the properties on either side of this lot are 4.57 feet (398 
Windward) and 19.58 feet (376 Windward), leading to an average setback of 12.075, and the project’s front yard 
setback is 12.25 feet. Minimum side yard setbacks per IP Section 17.102.030(A) are 10% of lot width, provided 
the setback is no less than 4 feet and no more than 5 feet, and the project’s side yard setbacks are at the 
maximum of 5 feet. Minimum rear yard setback per IP Section 17.102.040(A) is not less than 10% of the lot 
depth (the lot is 69 feet deep, and thus 10% is 6.9 feet) provided the setback is no less than 5 feet and no more 
than 10 feet, and the project’s rear yard setback is 8.5 feet. Maximum allowable lot coverage per IP Section 
17.102.080(B) is 55%, and the project’s lot coverage is 51%. Maximum floor area per IP Section 17.102.090(B) 
is 3,844 square feet (i.e., 80% of the first 2,700 square feet of lot area (or 2,322 square feet) plus 60% of 
remaining lot area (0.6 x (5,236 – 2,700) = 1,522), and the project floor area is 3,741 square feet.  
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mention of one thing excludes all others”). In this case, IP Section 17.006.0485 specifically 
enumerates what is excluded from calculation of gross floor area. Stairwells and elevator shafts 
are not enumerated in this exclusion list, so they are properly considered in the gross floor area 
calculation.2 This makes sense because the specifically excluded elements do not increase visible 
interior square footage and bulk, whereas open floor areas (e.g., two-story-tall room elements) 
and elevator shafts do.  

In this case, the proposed project is a two-story structure and therefore IP Section 17.105.135 
related to maximum second floor gross area applies. The proposed project plans exclude the 
second story stairwell and elevator shaft from the gross floor area calculation. However, the 
LCP’s definition of gross floor area does not exclude stairwells or elevator shafts from the 
calculation of gross floor area. Thus, the elevator shaft and the stairwell should have been 
included in the calculations for second floor gross floor area. Including the stairwell and the 
elevator shaft in the gross floor area measurement results in a proposed second story of 
approximately 1,756 square feet. The gross floor area of the first floor is 1,985 square feet. Thus, 
the second-story-to-first-story gross floor area ratio is approximately 88.5% (1756/1985 = 
88.5%), inconsistent with the maximum 80% ratio required by IP Section 17.105.135. For these 
reasons, the proposed project is not consistent with respect to the neighborhood compatibility 
requirements of IP Section 17.105.135. 

Conclusion 
The proposed project meets most LCP mass and scale provisions, but is inconsistent with second 
story square footage limitation requirements. This is exacerbated by the unusual “bridge” design 
necessary to avoid a public City sewer easement (see Section E. below). If the second story were 
brought into LCP conformance then the project would meet objective LCP mass and scale 
maximums. It should be noted that the house is not unlike the size and scale of many houses in 
the area, and aside from the “bridge,” provides a similar design. Thus, in this case, if the second 
story were brought into LCP square footage conformity, the house will be consistent with LCP 
community character requirements. Accordingly, the project is conditioned to require the second 
story to meet the LCP’s maximum 80% threshold for the second story (see Special Condition 
1). 

D. PUBLIC ACCESS AND RECREATION 
Coastal Act Sections 30210 through 30224 specifically protect public access and recreational 
opportunities, including visitor-serving resources. In particular: 

Section 30210: In carrying out the requirement of Section 4 of Article X of the 
California Constitution, maximum access, which shall be conspicuously posted, and 
recreational opportunities shall be provided for all the people consistent with public 
safety needs and the need to protect public rights, rights of private property owners, 
and natural resource areas from overuse. 

                                                      
2  Any claim that excluding such areas from floor area calculations is “industry practice,” and thus that these areas 

should be excluded from floor area calculations in this case, is immaterial to the LCP compliance question. 
Whether it is industry practice or not, the LCP does not exclude such areas, and thus they are properly included 
under the LCP for the purpose of calculating gross floor area.  
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Section 30211: Development shall not interfere with the public's right of access to the 
sea where acquired through use or legislative authorization, including, but not limited 
to, the use of dry sand and rocky coastal beaches to the first line of terrestrial 
vegetation. 
Section 30212(a): Public access from the nearest public roadway to the shoreline and 
along the coast shall be provided in new development projects…. 
Section 30213. Lower cost visitor and recreational facilities shall be protected, 
encouraged, and, where feasible, provided. Developments providing public recreational 
opportunities are preferred. 
Section 30220. Coastal areas suited for water-oriented recreational activities that 
cannot readily be provided at inland water areas shall be protected for such uses. 
Section 30221. Oceanfront land suitable for recreational use shall be protected for 
recreational use and development unless present and foreseeable future demand for 
public or commercial recreational activities that could be accommodated on the 
property is already adequately provided for in the area. 
Section 30223. Upland areas necessary to support coastal recreational uses shall be 
reserved for such uses, where feasible. 

In addition, the Pismo Beach LCP provides for extending blufftop public access through the 
Shell Beach neighborhood in close proximity to the project location: 

 
LCP Policy LU-H-2 Shoreline Qualities (in relevant part) 
The unique shoreline qualities of Shell Beach shall be protected by: 
a. Maintaining and improving public access along the bluff-tops. 
b. Pursuing all available sources to provide the necessary funds to improve and maintain 
the parks along the Shell Beach bluffs. 
… 
d. Designating the vista point at the end of Boeker Street as a bird observation area and 
leaving it in its natural state for neighborhood use. 

 
LCP Policy LU-H-8 Lateral Access at Boeker Street. The City should pursue 
opportunities to create lateral pedestrian pathways connecting Booker[sic] Street to 
Placentia Avenue or Ocean Boulevard to the north and to Windward Avenue or Ocean 
Boulevard to the south. This requirement shall be implemented as part of project 
approval, private gifts or dedications or possibility[sic] through public acquisition. (See 
Parks and Recreation Element, Policy PR-5, Path System.)  
 
LCP Policy PR-5 Multi-Use Path System (Trails).A system of public paths as delineated 
on Figure PR-2 shall be developed to connect the various parks, scenic aspects and open 
space of the city. Ideally the paths should be located within designated greenbelt areas. 
However, in areas of the community that have already been developed, the system can 
include sidewalks and right-of-way shoulders of less traveled streets. The system should 
be delineated with signs, uniform landscaping, and pavement. Every attempt shall be 
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made to interconnect city trails with those being developed by adjacent cities and the 
county. 

 
Analysis 
This section of the Shell Beach neighborhood is generally bounded on its seaward side by Ocean 
Boulevard, which provides nearly continuous lateral pedestrian and vehicular access along the 
bluffs from Vista Del Mar Avenue (upcoast) to Dinosaur Caves Park (downcoast). However, 
Ocean Boulevard does not connect between the contiguous blocks of Boeker and Windward 
Avenues perpendicular to the shoreline orientation, resulting in a critical gap in Shell Beach’s 
lateral blufftop public access trail, which is a component of the California Coastal Trail (CCT) 
(see Exhibit 7). Because of this gap, pedestrians and bicyclists traversing the CCT in this area 
need to detour on an approximately one-half mile loop from the bluff at the end of Boeker 
Avenue inland to Shell Beach and seaward back to the bluff at the end of Windward Avenue. A 
pedestrian path from Boeker Avenue to Windward Avenue would close this gap and help to 
provide a more continuous blufftop CCT experience. 

To remedy this public access gap, LCP Policy LU-H-8 directs the City to pursue opportunities to 
create a lateral pedestrian pathway to connect Boeker Avenue to Windward Avenue. The 
proposed project is the second residential site inland from the blufftop edge on Windward 
Avenue, and it is one block over from Boeker Avenue. Thus, the project site is located in the 
immediate vicinity of the last remaining gap in the CCT in the Shell Beach area of Pismo Beach 
identified by LCP Policy LU-H-8, and therefore represents a prime location to enhance public 
access by providing a public easement as part of the project. However, although the City has 
required easements in similar cases in the past,3 the Applicants are not proposing such an access 
easement.  

However, on this point it is important to note that a trail easement on the Applicants’ property 
alone would not connect all the way to Boeker Avenue anyway. This is because the only 
complementary trail easement on Boeker Avenue does not connect to the Applicants’ property, 
and a connection that utilized that easement and an easement on the Applicants’ property would 
require a further easement on the Boeker Avenue property to form a zig-zag connection (see 
Exhibit 7). That said, an easement on the Applicants’ property would provide for more possible 
trail siting options in the future (e.g., if a connecting easement were secured at some point from 
Boeker Avenue in the future), furthering the LCP goal of developing a connecting trail segment 
in this area.  However, although the LCP indicates that the City should pursue such a trail, such 
LCP direction by itself cannot be used to require a public access exaction in the form of an 
easement without satisfying applicable constitutional standards. Rather, such a trail easement can 
only be required if there are sufficient project impacts to public access that warrant this level and 
type of exaction as mitigation for those impacts.  In this case, the public access impacts 
associated with the proposed project are relatively limited, and are primarily related to potential 
construction and traffic impacts from the increased intensity of use. In short, the proposed 
project’s burden on public access does not rise to a level of requiring a public access easement in 
this case. For substantially the same reasons, the Commission also finds that the project is in 

                                                      
3  Including those associated with approved residential development at nearby 367 and 374 Boeker Avenue, and at 

321 Harbor View Avenue closer to downtown Pismo Beach.  
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conformity with the public access and public recreation policies of Chapter 3 (in that the project 
has little to no impact to public access and recreation), per Pub. Res. Code section 30604(c). That 
is not to say that some other residential project could not have more significant access impacts 
that would warrant exaction of an easement to mitigate for those impacts, but the facts of this 
particular case do not appear to warrant requiring a trail easement. For these reasons, although an 
easement would be beneficial to public access, the Commission does not require such an 
easement in this case. 

Conclusion  
While the LCP directs the City to pursue opportunities to connect the gap in the CCT in this 
general location through creation of public access easements, the facts of this particular 
development do not warrant the requirement of a public easement for constitutional reasons.  

E. SEWER EASEMENT 
The City of Pismo Beach LCP does not have policies or regulations pertaining to construction of 
sewer easements. Regardless, this is an important element of the proposed project to evaluate 
from the perspective of sound public policy. 
 
Analysis 
The existing residence at 388 Windward Avenue is built directly on top of a public City sewer 
easement within which a portion of the City’s sewer system is located (see sewer easement 
language in Exhibit 5). The City of Pismo Beach LCP does not have any type of explicit policy 
that prohibits constructing buildings over utility easements, though the City’s Public Works 
Department does have such an informal policy. As such, there is no explicit LCP requirement to 
avoid building over the sewer easement on the subject lot, and the easement itself likewise does 
not include any prohibitions of this type. Nonetheless, the proposed project addresses access to 
the sewer easement by including a second-floor “bridge” above the sewer easement (within 
which the Applicants’ driveway would be constructed) so as to allow the City access to the sewer 
in case of needed repairs or other issues (see project plans in Exhibit 3). 

F. CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA) 
Section 13096 of Title 14 of the California Code of Regulations requires that a specific finding 
be made in conjunction with coastal development permit applications showing the application to 
be consistent with any applicable requirements of CEQA. Section 21080.5(d)(2)(A) of CEQA 
prohibits a proposed development from being approved if there are feasible alternatives or 
feasible mitigation measures available which would substantially lessen any significant adverse 
effect which the activity may have on the environment.  

The City of Pismo Beach, acting as lead agency, determined that the project was categorically 
exempt from CEQA in accordance with section 15303(a) of the CEQA guidelines, exempting 
construction of a single family residence within a single family zone where all infrastructure is 
present. During the review process, many comments from the public were received both in favor 
and against the project on the issue of size and community character, as well as the public access 
easement. 
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The Coastal Commission’s review and analysis of CDPs has been certified by the Secretary of 
Resources as being the functional equivalent of environmental review under CEQA. (14 CCR § 
15251(c).) The Commission has reviewed the relevant coastal resource issues associated with the 
proposed project, and has identified appropriate and necessary modifications to address adverse 
impacts to such coastal resources. All above findings are incorporated herein in their entirety by 
reference.  

The Commission finds that only as conditioned by this permit will the proposed project avoid 
significant adverse effects on the environment within the meaning of CEQA. As such, there are 
no additional feasible alternatives or feasible mitigation measures available which would 
substantially lessen any significant adverse environmental effects that approval of the proposed 
project would have on the environment within the meaning of CEQA. As conditioned, the 
proposed project will not result in any significant environmental effects for which feasible 
mitigation measures have not been employed consistent with CEQA Section 21080.5(d)(2)(A). 
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Landward view from 388 Windward Ave 
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Downcoast view Windward Ave to Ocean Blvd. 
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Relevant LCP Policies 
 
LCP Policy D-2a Building and Site Design Criteria. Small Scale. (in relevant part) 
 New development should be designed to reflect the small-scale image of the city rather 
than create large monolithic buildings. Apartment, condominium and hotel buildings 
should preferably be contained in several smaller massed buildings rather than one large 
building. Building mass and building surfaces such as roofs and exterior walls shall be 
highly articulated to maintain a rich visual texture and an intimate building scale. 
Maximum height, setback, and site coverage standards to achieve the desired small-scale 
character will be regulated by City ordinance. 
 
LCP Policy LU-H-1Concept.  
Shell Beach Road is bordered by a narrow commercial strip backed by a narrow band of 
High Density Residential. Behind the High Density residential area to the Ocean, a 
medium density land use accommodates single family homes in the area. The focus of this 
area is a more traditional beach community with small single-family lots, street activity, 
and views of the ocean to the west, and the foothills to the east. The emphasis is on 
assuring that new and expanded homes are compatible with the scale, bulk and character 
of existing neighborhood. 
 
LCP Policy LU-H-2 Shoreline Qualities (in relevant part) 
The unique shoreline qualities of Shell Beach shall be protected by: 

a. Maintaining and improving public access along the bluff-tops. 
b. Pursuing all available sources to provide the necessary funds to improve and 
maintain the parks along the Shell Beach bluffs. 
… 
d. Designating the vista point at the end of Boeker Street as a bird observation area 
and leaving it in its natural state for neighborhood use. 

 
LCP Policy LU-h-4(a). Scale of Structures.  
New residential development should be designed to reflect the small scale image of Shell 
Beach rather than large monolithic buildings. Buildings should be designed with vertical, 
horizontal and roof articulation of building faces. 
 
LCP Policy LU-H-8 Lateral Access at Boeker Street.  
The City should pursue opportunities to create lateral pedestrian pathways connecting 
Booker[sic] Street to Placentia Avenue or Ocean Boulevard to the north and to 
Windward Avenue or Ocean Boulevard to the south. This requirement shall be 
implemented as part of project approval, private gifts or dedications or possibility[sic] 
through public acquisition. (See Parks and Recreation Element, Policy PR-5, Path 
System.)  
 
LCP Policy PR-5 Multi-Use Path System (Trails).  
A system of public paths as delineated on Figure PR-2 shall be developed to connect the 
various parks, scenic aspects and open space of the city. Ideally the paths should be 
located within designated greenbelt areas. However, in areas of the community that have 
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already been developed, the system can include sidewalks and right-of-way shoulders of 
less traveled streets. The system should be delineated with signs, uniform landscaping, 
and pavement. Every attempt shall be made to interconnect city trails with those being 
developed by adjacent cities and the county.  
 
LCP Figure PR-2 and Table PR-4(11)(b): (see Exhibit 7) 
 
 
Relevant IP Sections 
 
17.006.0485 Floor area, gross. 
The total horizontal area, in square feet, on all floors within the exterior walls of a 
structure, including garages and carports, but excluding the area of courts, open decks, 
unenclosed patios and basements. Roofed portions of structures which are enclosed by 
vertical wall surfaces exceeding sixty percent of the total vertical area between the floor 
and roof planes shall be included as building area.  
 
17.006.0490 Floor area ratio. 
The ratio of the gross floor area of the structure to the total area of the lot or building 
site. 
 
17.006.0680 Lot coverage by buildings. 
The coverage of a lot by all portions of the building, either at or above ground level, 
including garages, carports and cantilever portions of the building excluding roof 
overhangs, eves or similar architectural extensions. 
 
17.102.010 Building heights.  
   Building heights shall be as follows: 
 A.   Residential. Except as provided in Chapter 17.081 or unless a variance has been 
granted pursuant to Chapter 17.121, no structures in the …, R-1, …  zones shall exceed 
twenty-five feet in height as measured above the center of the building footprint at site 
grade, nor shall the vertical measurement of any portion of the structure exceed thirty-
five feet in height above site grade. Except for single-family dwellings, which shall have 
the same height limit as stated in the foregoing, no building or structure in the R-3, R-4 
and R-R zones shall exceed thirty-five feet in height above site grade. 
 
17.102.020 Minimum front yard requirements. 
   The minimum front yard setbacks shall be as follows: 
   A.   Residential. 
   1.   In the … R-1…, each lot shall have a front yard setback of not less than twenty feet 
   D.   Exceptions to Front Yard Setback Requirements in the R-1 Zone. The minimum 
front yard setback required may be the lesser of the following situations: 
   1.   The average front yard setback of the nearest improved lots on each side of the 
subject property on the same side of the street, but in no case less than ten feet, nor 
required to be more than twenty feet; or 
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   2.   Twenty percent of the average depth of the subject property, but in no case less than 
ten feet, nor required to be more than twenty feet. 

 
17.102.030 Minimum side yard setback requirements.  
   A.   Residential. In the … R-1,… each corner lot shall have a street side yard setback of 
not less than twenty percent of the lot width, but in no case shall the setback be less than 
seven feet nor required to be more than ten feet. Interior lots shall have a side yard 
setback of not less than ten percent of the lot width, but in no case shall the setback be 
less than four feet nor required to be more than five feet. 
    
17.102.040 Minimum rear yard setback requirements. 
   A.   Residential. In the …  R-1, …  each corner and interior lot shall have a rear yard 
setback of not less than ten percent of the average lot depth, but in no case shall the 
setback be less than five feet nor be required to be more than ten feet. 
 
17.102.060 Minimum lot size and/or area requirements for new lots. B.  
R-1, …. The minimum lot size for all lots created after the date of adoption of this 
ordinance shall be five thousand sq. ft. 
 
17.102.080 Maximum allowable lot coverage for all structures. 
  B. R-1 …  Total maximum lot coverage for subdivided parcels: Fifty-five percent. 
 
17.102.090 Maximum allowable total building floor area for all structures as a 
percentage of lot area. 
   B.   R-1 Zone. Eighty-six percent of the first two thousand seven hundred square feet of 
lot area plus sixty percent of any lot area in excess of two thousand seven hundred square 
feet. 
 
17.102.095 Minimum planting and vegetation area (as a percentage of total lot area). 
   Requirements (as a percentage of total lot area): 
  B.   R-1, … Zones: Twenty percent 
 
17.105.135 Development and design standards applicable to single-family dwellings in 
certain zones.  
   The following additional development and design standards shall be applicable to the 
development, enlargement or alteration of single-family dwellings in the R-1, …, except 
for the Pismo Heights planning area as defined in the Pismo Beach general plan/local 
coastal plan: 
   A.   To avoid "boxy" structures that have unrelieved exterior wall planes extending in 
height for two or more stories and to promote vertical articulation of wall planes, the 
amount of gross floor area on any second floor shall not exceed eighty percent of the 
amount of gross floor area on the ground floor. Any "stepbacks" of the second-floor 
living area from the building footprint on the ground level shall be required to be 
provided at least in part on the street-side of the house unless infeasible 
 
17.102.150 Architectural features, regulations and restrictions. 
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   Architectural features may be permitted to extend into required setbacks a maximum 
distance as described below: 
   A.   Cornices, eaves, canopies and similar structures: Thirty inches into any required 
front, side or rear yard, but in no case closer than two feet to any side property line. 
   B.   Fireplaces: Fireplaces not exceeding six feet in breadth may extend two feet into 
any required front, side or rear yard, but in no case closer than three feet to any side 
property line. 
   C.   Open, uncovered raised porches, patios, landing places, decks, or outside 
stairways in rear or side yards: May extend a distance not more than twenty percent into 
the required rear or interior side yard setbacks. Street side yard extensions may be a 
distance not to exceed forty percent of the required street setback. 
   D.   Cantilevered balconies and decks that are open, uncovered and raised (thirty 
inches or more above existing grade): May extend a distance of not more than 20 percent 
into the required front yard setback. 
   E.   Open, uncovered porches, patios, decks, landing places, stairways or similar 
structures at grade (structures less than 30 inches above existing grade): May extend to 
the front, side, or rear property lines. (Except as otherwise prohibited in Section 
17.102.050 and 17.102.120 for bluff retreat areas.) 
   F.   Covered or semi-covered (other than allowable roof overhangs) balconies, 
porches, patios, landing places, decks, stairways or similar structures: May not extend 
into required front, side or rear yard areas 

 
2. Applicable Coastal Act Public Access Policies 

 

Coastal Act Section 30604(c) requires that every coastal development permit issued for any 
development between the nearest public road and the sea “shall include a specific finding that the 
development is in conformity with the public access and public recreation policies of [Coastal 
Act] Chapter 3.” The proposed project is located seaward of the first through public road and 
thus such a finding is required. Coastal Act Sections 30210 through 30213 and 30221 
specifically protect public access and recreation. In particular: 

Section 30210. In carrying out the requirement of Section 4 of Article X of the California 
Constitution, maximum access, which shall be conspicuously posted, and recreational 
opportunities shall be provided for all the people consistent with public safety needs and 
the need to protect public rights, rights of private property owners, and natural resource 
areas from overuse. 

Section 30211. Development shall not interfere with the public's right of access to the sea 
where acquired through use or legislative authorization, including, but not limited to, the 
use of dry sand and rocky coastal beaches to the first line of terrestrial vegetation. 

Section 30213. Lower cost visitor and recreational facilities shall be protected, 
encouraged, and, where feasible, provided. Developments providing public recreational 
opportunities are preferred. … 

Section 30220. Coastal areas suited for water-oriented recreational activities that cannot 
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readily be provided at inland water areas shall be protected for such uses. 

Section 30221. Oceanfront land suitable for recreational use shall be protected for 
recreational use and development unless present and foreseeable future demand for 
public or commercial recreational activities that could be accommodated on the property 
is already adequately provided for in the area. 

Section 30222. The use of private lands suitable for visitor-serving commercial 
recreational facilities designed to enhance public opportunities for coastal recreation 
shall have priority over private residential, general industrial, or general commercial 
development, but not over agriculture or coastal-dependent industry. 

Section 30223. Upland areas necessary to support coastal recreational uses shall be 
reserved for such uses, where feasible. 
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Pedestrian Access Path  

San Lorenzo 
River Mouth 

Figure PR-2 

Approximate project location 
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From: Beard, Paul
To: Carl, Dan@Coastal
Cc: Marshall E. Ochylski (mochylski@slolegal.com); erik@erikhowell.com; Yair Chaver
Subject: RE: Easement
Date: Wednesday, July 06, 2016 9:50:12 AM
Attachments: image001.emz

image002.png

Yair – I’m available to discuss at your earliest convenience.  818-216-3988.  Thanks.
 
Paul J. Beard II | ALSTON & BIRD LLP
Office: 916-498-3354 | Mobile: 818-216-3988
 
From: Carl, Dan@Coastal [mailto:Dan.Carl@coastal.ca.gov] 
Sent: Wednesday, July 6, 2016 9:34 AM
To: Beard, Paul <Paul.Beard@alston.com>
Cc: Marshall E. Ochylski (mochylski@slolegal.com) <mochylski@slolegal.com>;
erik@erikhowell.com; Yair Chaver <Yair.Chaver@coastal.ca.gov>
Subject: RE: Easement
 
Mr. Beard:
 
Thank you for your additional input. We understand your position on behalf of the Rozos. As
I indicated in my email below, we are continuing to evaluate and internally discuss options
for possible resolution of the issues raised. And we have already reevaluated our original
recommendation in light of all of the new information received since it was first distributed,
and the current facts and context here suggest we will almost certainly not be recommending
NSI moving forward. Mr. Chaver will be in contact with you and/or Mr. Ochylski once we
have a firmer sense of potential options for resolution and a potential hearing schedule. Thank
you for your continued patience.
 
________________________
Dan Carl
District Director
Central Coast and North Central Coast Districts
California Coastal Commission
725 Front Street, Suite 300
Santa Cruz, CA 95060
831-427-4863
dan.carl@coastal.ca.gov
www.coastal.ca.gov
 

Every Californian
should conserve
water. Find out

how at
SaveOurWater.com
and Drought.CA.gov
 
From: Beard, Paul [mailto:Paul.Beard@alston.com] 
Sent: Wednesday, July 06, 2016 12:54 AM
To: Carl, Dan@Coastal; erik@erikhowell.com
Cc: Marshall E. Ochylski (mochylski@slolegal.com)
Subject: RE: Easement
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Dear Mr. Carl and Mr. Howell:
 
As co-representative of the Rozos with respect to the pending appeals, I received this email
chain from Marshall.  I’m writing to clarify a few points that I hope will help to inform Coastal
Commission staff’s recommendation:
 

1.     Mr. Howell’s email states that my correspondence “would seem to argue for statewide
issues associated with this easement.”  Mr. Howell must be confusing Tarren Collins’
correspondence with mine.  In two separate emails to Coastal Commission staff
(dated 3/25 and 3/29), Ms. Collins unsurprisingly described her appeals as raising
“statewide” issues. 

2.     By contrast, my correspondence agrees with the original Coastal Commission staff
report that the appeals raise no substantial issue (let alone statewide issues).  The
purpose of that correspondence was to provide an additional reason for a NSI
recommendation:  The City’s decision not to require a public pathway through the
Rozos’ backyard is not only consistent with the City’s LCP, but
constitutionally compelled by the Takings Clause of the Fifth Amendment to the U.S.
Constitution under Nollan v. California Coastal Commission, 483 U.S. 825 (1987).  A NSI
recommendation and Coastal Commission concurrence may not be a “slam dunk” at
this point (for reasons that we cannot understand), but the takings argument
definitely is.  There is no way, constitutionally, that a public pathway can be required
of the Rozos as a condition of their project.  Nollan, 483 U.S. 825 (a permit condition
that bears no essential nexus to the impacts of the project is unconstitutional and
“out and out an plan of extortion”); see also Bowman v. California Coastal Commission,
230 Cal.App.4th 1146 (2014) (holding, in part, that the Coastal Commission’s taking
of a public-access easement failed Nollan, because there was “no rational nexus, no
less rough proportionality” between the project’s impacts and the need for a
pathway).  

Of course, if Tarren Collins and her supporters want a pathway across the Rozos’
backyard, they are free to try to persuade the Rozos to sell them such an important
interest in their private property.  But the Rozos cannot be forced give up a public
pathway for nothing.  The LCP does not require it.  And the Constitution forbids it.

3.      That being said, if Ms. Collins, Coastal Commission counsel, or anyone else has any
legal authority making such a permit condition constitutionally permissible, we would
be more than happy to review that authority and reconsider whether to settle these
appeals with an offer to dedicate a pathway, thereby saving everyone—especially
Coastal Commission staff—precious time and expense working on the appeals. 
Conversely, if no such authority exists, and there is no good reason
why Nollan, Bowman, and other precedents do not categorically bar such a permit
condition, then the original staff report recommending NSI should be reinstated and
the appeals placed on calendar as soon as possible so that the Rozos can move on
with their lives.

4.     The Rozos appreciate Mr. Howell’s efforts in trying to resolve these appeals, including
taking time out of a holiday weekend to meet with them.  They are especially
appreciative of Mr. Howell’s representation, made at that meeting, that he would
support the Rozos’ City-approved project (which he rightly voted for) against a
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“substantial issue” determination.  Mr. Howell’s backing gives the Rozos the moral
support they need during this very trying time and reflects Mr. Howell’s moral
courage in the face of a very vocal minority led by Ms. Collins.

5.     Ms. Collins has engaged in a number of serious omissions and misrepresentations
about both the project and efforts in 2015 to settle the appeals with the Rozos. 
Among other things, those omissions and misrepresentations likely explain Mr.
Howell’s misunderstanding about the viability of pathway connections at the
addresses he cites below.  Marshall will contact you (Mr. Carl) to discuss this and
other factual issues related to the appeals.

To reiterate my earlier offer, we will immediately reconsider our position, and potentially spare
everyone a time-consuming and costly appeal process, if a single authority constitutionally
justifying Collins’ demand for a public pathway across the Rozos’ backyard can be produced. 
Short of that, the Rozos are of the view that they should not have to give up their federally
protected constitutional rights so that they can obtain a permit to build a house on their lot.  We
sincerely hope that you share that view.

If any of you have any questions, please do not hesitate to reach out to me or Marshall.

Paul J. Beard II | ALSTON & BIRD LLP
1115 11th Street, Sacramento CA  95814
Office: 916-498-3354 | Mobile: 818-216-3988
paul.beard@alston.com | http://www.alston.com/professionals/paul-beard/
 
Atlanta | Beijing | Brussels| Charlotte | Dallas | Los Angeles | New York | Research Triangle
| Sacramento| Silicon Valley | Washington DC
17 Consecutive Years on Fortune® Magazine’s “The 100 Best Companies To Work
For”™
 
 
 

---------- Forwarded message ----------
From: "Carl, Dan@Coastal" <Dan.Carl@coastal.ca.gov>
Date: Mon, Jul 4, 2016 at 3:23 PM -0700
Subject: RE: Easement
To: "Erik Howell" <erik@erikhowell.com>, "marshall@slolegal.com"
<marshall@slolegal.com>

Hi Erik,

Thanks for including me in the email exchange. Your understanding regarding the Rozo's
interest in an easement dedication at the current time is the same as mine. In any case, we are
continuing to evaluate the flood of information we received when the first staff report was
initially distributed, including both from Mr. Beard and his associates as well as from Ms.
Collins. For the record, and and as I understand has been communicated to the parties
involved, at this point there is almost no chance we intend to recommend NSI. There are
issues of statewide and LCP implementation importance for sure, and we are evaluating all
possible options for resolution through a de novo hearing. As to when the hearing may be
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scheduled, we have not yet set a preliminary date as we are still working through the various
resolution options internally. Hope that helps clarify.

Dan

From: Erik Howell [erik@erikhowell.com]
Sent: Sunday, July 03, 2016 8:43 AM
To: marshall@slolegal.com; Carl, Dan@Coastal; Erik Howell
Subject: Re: Easement

Marshall,
     I met with the Rozos yesterday.  They stated that they are not willing to offer the
easement.  Obviously, that is their business.  As you know, I was merely attempting to
address the issues raised in the appeal while still allowing them to move forward with their
project.  I also expressed to the Rozos my belief that the Commission staff is more likely than
not to place the matter on the March 2017 agenda.  Typically staff wants hearings to take
place locally.  They disagreed with my assessment.  I can only presume delays are not an
issue for them.  
     They also seem fairly confident that staff will find no substantial issue and that the
Commission will concur.  Given the correspondence from Paul Beard, however, this may not
be a slam dunk.  HIs letter would seem to argue for statewide issues associated with this
easement and thus, substantial issue.  They also run the risk that the Commission may send
them back to the drawing board on all of this.  
      Well, good luck with this.  If I were the Rozos, I would have long since made the offer to
dedicate and put this thing to bed.  Hope you’re having a great weekend.  I will talk to you
soon.
        -Erik
 
 

On Jul 2, 2016, at 2:10 PM, Marshall E. Ochylski <mochylski@slolegal.com>
wrote:
 
Erik,
 
Thank you for your efforts in trying to resolve this matter.
 
I can change the addresses of the future connections. The addresses that I
included were based the attached Exhibit that I was given by the Rozos.
 
I can easily add the Coastal Conservancy as an alternate Grantee, if the Rozos
agree.
 
The dates will all be made current.
 
I will wait to hear from the Rozos as to how they want to proceed.
 
I hope you have a great 4th of July weekend!!
 
Thank you.
<image001.gif>
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Marshall E. Ochylski,
Attorney at Law
 
The Law Office of Marshall E. Ochylski
Mailing Address: Post Office Box 14327
San Luis Obispo, CA 93406-4327
 
Telephone: 805-544-4546 (Direct Line)
Cell Phone: 805-441-4466
 
Email: marshall@slolegal.com
Website: www.slolegal.com
 
CONFIDENTIALITY NOTICE AND DISCLAIMER: This e-mail message and any attachments
are intended solely for the use of the individual or entity to which it is addressed, and may contain
information that is privileged, confidential and exempt from disclosure under applicable law. If the
reader of this message is not the intended recipient, or the employee or agent responsible for
delivering the message to the intended recipient, you are hereby notified that any dissemination,
distribution or copying of this communication is strictly prohibited. If you have received this
communication in error, please delete the original e-mail message from your system and notify us
immediately by reply e-mail or telephone at (805) 544-4546. Thank you.
 
Internet communication cannot be guaranteed to be secure since information could be intercepted,
corrupted, delayed, lost, destroyed, or contain viruses. As a result, we do not accept any
responsibility for any errors or omissions that are present in this email or any attachment that have
arisen as a result of e-mail transmission. If verification is required, please request a hard copy
version. Thank you.
 
<image004.jpg>  Please consider the environment before printing this email.
 
From: Erik Howell [mailto:erik@erikhowell.com] 
Sent: Friday, July 01, 2016 9:43 AM
To: mochylski@slolegal.com
Subject: Easement
 
Marshall,
     I am going to be meeting with the Rozos this weekend.  I think
the addresses on the draft offer to dedicate for the future easements
to connect through 388 Windward may not be correct.  I think the
correct addresses for future connections are 367 Boeker or 398
Windward.  Also, could you add to the offer to dedicate the addition
of Coastal Conservancy as an alternate to the City of Pismo Beach?
 Thank you.
       -Erik
 
P.S. Of course the dates on everything need to be changed.  :-)  
<Pathway Diagram.pdf>

 
 

NOTICE: This e-mail message and all attachments may contain legally privileged and
confidential information intended solely for the use of the addressee. If you are not the

Exhibit 8 - Ex Parte Communications 
A-3-PSB-15-0030 (Rozo SFD) 

Page 9 of 10

mailto:marshall@slolegal.com
http://www.slolegal.com/
mailto:erik@erikhowell.com
mailto:mochylski@slolegal.com


intended recipient, you are hereby notified that you may not read, copy, distribute or
otherwise use this message or its attachments. If you have received this message in error,
please notify the sender by email and delete all copies of the message immediately.
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From: Tarren Collins
To: Chaver, Yair@Coastal
Cc: Laurie Cummings; Carl, Dan@Coastal
Subject: FW: 388 Windward Shell Beach CA Appeal of Rozo project
Date: Tuesday, March 29, 2016 1:42:18 PM
Attachments: 388 Winward CCC Appeal - T. Collins"s letter to Pismo and 2 petitions submitted.pdf

CCC_Appeal_ldc_050216 from Laurie Cummings.pdf
Rozo (Offer to Dedicate) (10-26-2015).pdf
Rozo (Tarren Collins) (11-15-2015).pdf

Hi Yair,
 
I wish we’d had a chance to discuss some of the substantive issues
concerning the appeals filed by Laurie Cummings and I prior to the staff
report being published.   When you and I spoke briefly last week, I
believed that the Rozos and their attorney were still working with us to
ensure that the public pedestrian easement would be dedicated, and that
we would simply be asking the CCC to make this a condition of approval
of their CDP.  Had I known you were considering the evidence and LCP in
order to make a determination on Substantial Issue last week, I would
have used our conversation time to provide you with evidence and
arguments concerning LCP Policy LU-H-8 Lateral Access at Boeker Street
and LCP Policy PR-5 Multi-Use Path System.
 
My time is limited today, but I want to get some of the evidence of
community support to you, along with the history of the Rozos’
agreement to dedicate the pedestrian easement at 388 Winward.   I also
want to briefly list some of the information concerning the Local Coastal
Plan and the language and implementation challenges of LCP Policy LU-H-
8 Lateral Access at Boeker Street and LCP Policy PR-5 Multi-Use Path
System.   
 
Please find attached petitions signed by community members concerning
the obtaining of easements to connect Boeker St. with Winward Ave. 
These petitions concern both the pathway easement already obtained at
367 Boeker, and the current easement sought at 388 Winward.   These
petitions evidence the community’s understanding of the best way to
implement the creation of a lateral pedestrian pathway between Placentia
Ave. and Winward Ave, based on the current constraints.
 
The public pedestrian access easement as a condition of approval
of the project at 388 Winward Avenue is required by LCP Policy
LU-H-8 Lateral Access at Boeker Street, and LCP Policy PR-5 Multi-
Use Path System (Trails).  LCP Policy LU-H-8 is the remedy to the
public access gap in this neighborhood, and it specifically states the City
“should pursue opportunities to create lateral pedestrian pathways
connecting Boeker St. to …Winward Avenue or Ocean Blvd.” 
Furthermore, LCP Policy PR-5 Multi-Use Path System (Trails)
states in pertinent part: “Every attempt shall be made to
interconnect city trails….”
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Rozo Offer to Dedicate 


(10-26-2015) 


Recording Requested By 


and When Recorded Mail To: 


 


 


 


 


 


 


 


______________________________________________________________________________ 


APN: 010-371-012 


 


 


OFFER TO DEDICATE A PEDESTRIAN EASEMENT 


 


 


THIS OFFER TO DEDICATE A PEDESTRIAN EASEMENT (“Easement”) is made 


and entered into as of the ____ day of ______, 2015, by and among ERNESTO ROZO and 


PAMELA A. ROZO, Trustees of the ROZO FAMILY TRUST (Established October 21, 2008), 


(“Grantors”); and the CITY OF PISMO BEACH, a political subdivision of the State of 


California, (“Grantee”). 


 


WITNESSETH: 


 


WHEREAS, Grantors are the owners of certain real property located at 388 Windward Avenue, 


Pismo Beach, California, which real property is more definitively described on Exhibit A (“Real 


Property”) , attached hereto and incorporated herein; and 


 


WHEREAS, the Grantee City of Pismo Beach has prioritized within their General Plan, 


the development of beach pathways and access along and through properties located along or 


near the bluffs in the Shell Beach area; and 


 


WHEREAS, the Grantors voluntarily offer to gift to the Grantee the Easement over said 


Real Property for the specific uses set forth herein and subject to the terms and conditions 


outlined below. 


 


NOW, THEREFORE, for valuable consideration, Grantors hereby offer to dedicate to 


Grantee the Easement over the Real Property, subject to two conditions precedent (outlined in 


paragraph 4) whose satisfaction is necessary to render the offer legally effective and subject to 


acceptance. .  If this offer, once effective, is accepted as described below, the Grantee shall have 


the sole right to promulgate rules and regulations for the reasonable use of the Easement as a 


public access pathway, not inconsistent with Grantors’ reasonable use and enjoyment of the Real 


Property.  This offer shall expire in twenty-one (21) calendar years from the date on which it was 


made and entered into, as stated in the first paragraph. 
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Rozo Offer to Dedicate 


(10-26-2015) 


GRANTORS AND GRANTEE, for themselves and their heirs, successors and assigns, 


further agree as follows: 


 


1. The Easement subject to this Offer to Dedicate is a strip of land five (5) feet in 


width described and mapped in Exhibit B (“Easement Area”), attached hereto and incorporated 


herein. 


 


2. If Grantee accepts the offer, Grantee shall be responsible, at its expense, for 


maintaining the Easement Area in accordance with the purposes set forth herein, including 


construction and maintenance of a pathway or trail; removal of trash, waste, and litter; and taking 


all measures to prevent interference with Grantors’ reasonable use and quiet enjoyment of their 


property outside the Easement Area, including without limitation nuisances, acts of vandalism, 


and any other violation of federal, state, County, or City law that occur within the Easement 


Area. 


 


3. If Grantee accepts the offer, and to the full extent permitted by law, Grantee shall 


defend, indemnify, protect and hold harmless Grantors, and their heirs, successors and assigns, 


from and against all liabilities, costs, expenses, liens, penalties, claims, litigation, demands, 


losses and damage by third parties arising out of or relating to the use of the Easement Area by 


the public, provided such claims do not result from the negligence or willful misconduct of the 


Grantors, or their heirs, successors, or assigns. Grantee, and its successors and assigns, shall be 


solely liable to the extent allowed by limits to liability under state law for the injury or death of 


any person, or physical damage to any property, or any other costs or liabilities resulting from 


any act, omission, condition, or other matter related to or occurring in or on the Easement Area. 


 


4. This Offer shall become effective only after: (i) the two appeals of the Pismo 


Beach City Council’s Coastal Development Permit (“CDP”) for development at the Real 


Property, received by the California Coastal Commission on April 28, 2015, and filed therewith 


on May 4, 2015, are dismissed and the said CDP becomes final and effective, and (ii) all other 


public-access easements necessary to connect the Easement Area to Boeker Street have been 


legally acquired and publicly recorded. 


 


5. The Grantee shall make every good faith effort to acquire the additional public-


access easements from the owners of the real property located at either 347 Boeker or 349 


Boeker, City of Pismo Beach to provide the required connection. 


 


6. After valid acceptance of an effective offer, the Grantee may, with the prior 


written approval of the Grantors, identify a sub-grantee, such as an established community-based 


organization, to assume responsibility for operation and maintenance of all or a portion of the 


Easement.  At a minimum, the sub-grantee must satisfy the same obligations identified in 


paragraphs 2 and 3 that apply to the Grantee. 


 


7. Grantors make no representation or warranties whatsoever, whether express or 


implied, with respect to the Easement Area’s condition, which the Grantee agrees to accept, “AS 
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Rozo Offer to Dedicate 


(10-26-2015) 


IS” and “WHERE-IS”, at such time as all other necessary easements are recorded and this Offer 


is accepted. 


 


8. Grantors voluntarily make this Offer as a gift.  The Offer does not constitute, and 


shall not be construed as constituting, an admission or concession that the Offer is required by 


law, including as a condition of development of the Real Property.  Nor does this Agreement or 


the Offer made herein constitute waiver of Grantors’ right to protest or legally challenge any 


alleged requirement that Grantors dedicate, or offer to dedicate, the Easement (or any other 


interest in the Real Property) as a condition of development, should the Agreement not be 


executed by Grantee. 


 


9. This Agreement together with the exhibits hereto, all of which are incorporated 


herein by this reference, constitutes the entire agreement of the parties with respect to the subject 


matter hereof and supersedes all prior oral or written agreements with respect thereto. 


 


10. This Offer is made in the State of California and shall be construed and 


interpreted in accordance with the laws of said State. 


 


IN WITNESS WHEREOF, the parties have executed this OFFER TO DEDICATE A 


PEDESTRIAN EASEMENT, the day and year first above written. 


 


 


GRANTEE: 


 


 


 


_________________________________ 


ERNESTO ROZO, Trustee of the ROZO FAMILY TRUST 


(Established October 21, 2008), 


 


 


 


_________________________________ 


PAMELA A. ROZO, Trustee of the ROZO FAMILY 


TRUST (Established October 21, 2008), 
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Rozo Offer to Dedicate 


(10-26-2015) 


 


This is to certify that the OFFER TO DEDICATE A PEDESTRIAN EASEMENT set forth 


above is hereby acknowledged by the undersigned on behalf of the City of Pismo Beach pursuant 


to authority conferred by the City of Pismo Beach and the City of Pismo Beach consents to 


recordation thereof. 


 


 


DATED: _______________________ 


 


 


 


 


_________________________________ 


Community Development Director, 


City of Pismo Beach 


 


[NOTARY ACKNOWLEDGEMENTS ATTACHED.] 
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The Law Office of Marshall E. Ochylski 
Post Office Box 14327 


San Luis Obispo, California 93406 
 


Telephone: (805) 544-4546 
Facsimile: (805) 544-4594 


E-mail:  marshall@slolegal.com 


 


 


Delivery via Email 


 


November 15, 2015 


 


Tarren Collins 


Post Office Box 3063 


Shell Beach, CA  93448 


 


Subject: Coastal Commission Appeal A-3-PSB-15-0030 


Rozo Residence 


Pismo Beach, California 


 


Dear Tarren: 


 


As a result of our previous discussions, I have been working on addressing your concerns 


about the draft Offer to Dedicate that we circulated for your review. 


 


I have had discussions with various parties, including the City of Pismo Beach, the California 


Coastal Commission, and the California Coastal Conservancy in an effort to best address 


your stated concerns.  At this point in the process, none of these parties are willing to be 


named as the Grantee other than the City of Pismo Beach. 


 


In my discussions with the local manager for the California Coastal Conservancy, he 


indicated although they could not be the offeree on the Offer to Dedicate at the current time, 


state law mandates that they accepted the offer before its expiration.  The pertinent language 


from the Public Resources Code is as follows: 


 


31402.2. The conservancy shall accept any outstanding offer to dedicate a public 


accessway, described in Section 31402.1, that has not been accepted by another 


public agency or nonprofit organization within 90 days of its expiration date. 


 


Given the above, I propose we agree to send the current draft Offer to Dedicate naming the 


City of Pismo Beach as the Grantee, while allowing a future qualified sub-grantee, to the 


California Commission Staff for their review and approval. 


 


If this is acceptable, I will draft up a Settlement Agreement confirming that the appeals will 


be withdrawn contingent upon my client’s executing the Offer to Dedicate and its recordation 


which will act as a Deed Restriction on the property which should address your stated 


concern and assure that the Offer to Dedicate will not be revoked. 


 


 







November 15, 2015 


Tarren Collins 


 


- 2 - 


 


 


 


 


Please let me know if you have any questions/comments.  I am confident that we are 


pursuing the proper approach to address your concerns. 


 


For your convenience, you can reach me by email at marshall@slolegal.com, or by a 


telephone call or text on my cell phone at 805-441-4466. 


 


I would like to see if we could resolve this matter by the end of this week so we can move 


forward with Coastal staff and allow my client to move forward with their approved project. 


 


Thank you once again for your cooperation. 


 


Sincerely, 


 


 
Marshall E. Ochylski, 


Attorney at Law 


 


cc: Ernie and Pam Rozo 


 


attachment 
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The language of these two LCP Policies instructs the city to remedy
the access gap in this neighborhood, it does not “encourage” the
city.  “Should” and “shall” are mandates.
 
It is important for the CCC to understand the constraints to creating a
lateral pedestrian pathway to connect Boeker with Winward as required
by these 2 LCP Policies, and why the mandate to take every
opportunity to create this pathway here necessitates the
pedestrian easement at 388 Winward.
 
First, the City’s “preferred route” for this easement, through 398
Winward, will never happen – at least not until the existing residence
falls into the ocean.   The house at 398 Winward was built when there
were not the present restrictions to building so close to the bluff edge.  
The lot at 398 Winward is very small, and as you can see on page 2 of
Exhibit 6,  the present house takes up the entire lot from the bluff edge
to the property line with 388 Winward.   Given current bluff edge building
restrictions, this lot size and configuration so close to the bluff edge is
not conducive for the owners to do anything that might require a CDP
which would trigger bluff top setback restrictions.  Therefore, the City’s
stated “vision” of putting a lateral public access easement here is
disingenuous.   The city knows this will never happen because the owners
of 398 Winward will not be applying for a CDP which could trigger the
easement.
 
Second, when the community sought, and obtained, the easement at 367
Boeker, it was to ensure that should a CDP be sought at the neighboring
Boeker Street property and at 388 Winward, it would allow the long
sought connection planned for by LCP Policy LU-H-8!  I do not know the
address of the property next door to 367 Boeker (I will locate it and give
it to you), but the creation of the lateral pedestrian pathway can either
be a bending path from the easement at 367 Boeker through the
neighboring property to connect to an easement on 388 Winward, or it
can go straight through the property next door to 367 Boeker and
connect directly to a pathway at 388 Winward.   The more options for
the path, the more likely it will happen with the least impact.
 
“Pursuing opportunities” and making “every attempt” mandate
that when a CDP is sought at any of these addresses, a public
pedestrian access easement MUST be required.  This is the only
way to eventually create a lateral pedestrian pathway between
Placentia Avenue and Winward Ave to complete the lateral access
path along the coast here!   We must require the easements that
will eventually allow the creation of the path.  If the easement is
not made a condition of approval of the CDP for 388 Winward, the
opportunity to create the lateral public pathway designated by LCP
Policy LU-H-8 will be lost for generations to come.  We will not see
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this pathway during our lifetimes.
 
In reviewing the criteria for finding Substantial Issue, I will note that our
appeals effect the eventual completion of the California Coastal Trail,
therefor they raise issues of regional and statewide significance.
 
You will notice that the existing pedestrian path shown on Exhibit 6
connecting Ocean Blvd with Boeker Street is not a straight line.   You will
also note that the easement obtained on 367 Boeker does not connect to
an existing easement.   These arguments presented by the city against
the easement sought at 388 Windward, and repeated in the staff report,
are not conditions that should prevent the easement at 388 Winward. 
They should not be cited as evidence of “factual or legal support” for the
city’s decision.
 
And finally, to allow the city to so blatantly misinterpret its mandate to
use every opportunity and make every attempt to secure the pathway
envisioned by LCP Policy LU-H-8 and LCP Policy PR-5 would set a very
dangerous precedent for coastal public access.
 
Yair, this is my first draft of my argument, drafted in haste in an attempt
to get my arguments to you quickly.   I will be providing more
information and arguments to you in the next few days, and hope to
have a telephone discussion with you about our appeals soon.
 
Thank you for your consideration of these hastily drafted points.
 
Tarren Collins
 
 
From: Tarren Collins [mailto:tarrencollins@charter.net] 
Sent: Monday, March 28, 2016 1:03 PM
To: 'Carl, Dan@Coastal' <Dan.Carl@coastal.ca.gov>
Cc: 'Laurie Cummings' <laurie.d.cummings@gmail.com>; 'Chaver, Yair@Coastal'
<Yair.Chaver@coastal.ca.gov>; 'Craig, Susan@Coastal' <Susan.Craig@coastal.ca.gov>; 'Kahn,
Kevin@Coastal' <Kevin.Kahn@coastal.ca.gov>; 'O'Neill, Brian@Coastal'
<Brian.O'Neill@coastal.ca.gov>
Subject: RE: 388 Windward Shell Beach CA Appeal of Rozo project
 
Hi Dan,
 
I will resend to Yair the information that I sent to you on Friday, Dan.   And I will look forward to
having a conversation with him as soon as I get a chance to review the staff report later today or
tomorrow morning.
 
I’m sure a check of phone records will show that my first contact from Yair was last Tuesday.  
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  Perhaps he thought through his communications with Laurie Cummings,  he was gathering the
information on both of our appeals?  
 
All of my communications regarding my appeal, both with Brian O’Neill last summer, and my short
conversations with Yair on Tuesday afternoon and Wednesday morning last week, have involved
discussions about the Rozos’ agreement to put an easement for the pathway into this project.  This
agreement was communicated to me first through their consultant Tony Ferraro shortly after I filed
my appeal, then through their attorney Ochylski.  Ochylski and I were still in discussions about how
to secure this pathway last week, when Yair called me.   Last week Ochylski told me that he was not
positive he was still representing the Rozos, then upon his confirmation that he was representing
them, he said he would be recommending we all sit down and try to resolve the pathway issue.
 
This appeal took a rapid 180 degree turn last week, surprising both Laurie Cummings and myself.   I
look forward to the opportunity for the potential to alter your staff recommendation.
 
Thank you,
 
Tarren
 
 

From: Carl, Dan@Coastal [mailto:Dan.Carl@coastal.ca.gov] 
Sent: Monday, March 28, 2016 11:21 AM
To: Tarren Collins <tarrencollins@charter.net>
Cc: 'Laurie Cummings' <laurie.d.cummings@gmail.com>; Chaver, Yair@Coastal
<Yair.Chaver@coastal.ca.gov>; Craig, Susan@Coastal <Susan.Craig@coastal.ca.gov>; Kahn,
Kevin@Coastal <Kevin.Kahn@coastal.ca.gov>; O'Neill, Brian@Coastal
<Brian.O'Neill@coastal.ca.gov>
Subject: RE: 388 Windward Shell Beach CA Appeal of Rozo project
 
Hi Tarren,

Sounds like your recollections and staff's notes are at odds regarding timing. Either way, I
would strongly entourage you to talk to Yair to share your thoughts and materials. We are
always open to new information and arguments, particularly if they have the potential to alter
our recommendation. Hope that helps...

Dan

From: Tarren Collins [tarrencollins@charter.net]
Sent: Friday, March 25, 2016 6:18 PM
To: Carl, Dan@Coastal
Cc: 'Laurie Cummings'; Chaver, Yair@Coastal; Craig, Susan@Coastal; Kahn, Kevin@Coastal; O'Neill,
Brian@Coastal
Subject: RE: 388 Windward Shell Beach CA Appeal of Rozo project

Hi Dan,
 
Unfortunately staff did not coordinate with me at all until 2 days ago, when I received my first phone

Exhibit 9 - Correspondence 
A-3-PSB-15-0030 (Rozo SFD) 

Page 23 of 39

mailto:Dan.Carl@coastal.ca.gov
mailto:tarrencollins@charter.net
mailto:laurie.d.cummings@gmail.com
mailto:Yair.Chaver@coastal.ca.gov
mailto:Susan.Craig@coastal.ca.gov
mailto:Kevin.Kahn@coastal.ca.gov


call from Yair.  Laurie Cummings, who filed a separate appeal, did hear from Yair two weeks ago.  
Laurie asked Yair to coordinate with me because I am a lawyer.   Yair did not coordinate nor
communicate with me until his first phone call to me on Tuesday – a call I returned on Tuesday late
afternoon.   The only subject of our conversation was my request to see if we could postpone the
hearing to Santa Barbara in June. 
 
In a previous appeal years ago, staff was very helpful, and coordinated with me – obtaining input
and documentation from me, and engaging in phone conversations and email exchanges in advance
of issuing a staff recommendation.   I expected no less this time.    Can you please explain why there
was no effort to “coordinate’ with me on this appeal prior to the staff recommendation?
 
As you are aware, 2 days is not nearly enough time to coordinate.   However, had Yair warned me,
even 2 days ago, that I needed to submit the documents and evidence I have in support of the
appeal to assist with the staff recommendation, I would have.   I also would have provided him
arguments in favor of a substantial issue recommendation.
 
I do not understand why the staff would progress all the way to the staff recommendation without
making  a serious attempt to obtain appellant’s input and documentation.    
 
Finally, I submitted petitions and law today to you.   Will these items be included in an addendum to
the staff report?   And is there going to be an opportunity to engage with staff to at least have a
chance to argue my points in hopes of perhaps gaining an amended staff recommendation for
substantial issue regarding the pathway?
 
Thank you,
 
Tarren
 
 

From: Carl, Dan@Coastal [mailto:Dan.Carl@coastal.ca.gov] 
Sent: Friday, March 25, 2016 4:13 PM
To: 'Tarren Collins' <tarrencollins@charter.net>
Cc: Laurie Cummings <laurie.d.cummings@gmail.com>; Chaver, Yair@Coastal
<Yair.Chaver@coastal.ca.gov>; Craig, Susan@Coastal <Susan.Craig@coastal.ca.gov>; Kahn,
Kevin@Coastal <Kevin.Kahn@coastal.ca.gov>; O'Neill, Brian@Coastal
<Brian.O'Neill@coastal.ca.gov>
Subject: RE: 388 Windward Shell Beach CA Appeal of Rozo project
 
Hi Tarren,
 
I checked in with staff and it sounds like they have been coordinating with you regards our
potential recommendation for some time, including in the past weeks leading up to staff
report production. In terms of a meeting before the staff report is finished, I am afraid that is
not possible as it went out today. I would encourage you to contact Yair to set up a time
when you can share your input with him in advance of a hearing. Hope that helps…
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Dan
 
 
From: Tarren Collins [mailto:tarrencollins@charter.net] 
Sent: Friday, March 25, 2016 12:26 PM
To: Carl, Dan@Coastal
Cc: Laurie Cummings
Subject: RE: 388 Windward Shell Beach CA Appeal of Rozo project
 
PSS- Dan,  I am attaching a file containing my letter dated April 21, 2015 and 2 petitions which I
submitted to the Pismo Beach City Council during the hearing on the Rozo’s CDP.  Please forward to
Yair.   I had planned to provide him with these submissions during the staff deliberations concerning
appellants’ substantial issue determination.
 

From: Tarren Collins [mailto:tarrencollins@charter.net] 
Sent: Friday, March 25, 2016 12:10 PM
To: Carl, Dan@Coastal <Dan.Carl@coastal.ca.gov>
Cc: Laurie Cummings (laurie.d.cummings@gmail.com) <laurie.d.cummings@gmail.com>
Subject: RE: 388 Windward Shell Beach CA Appeal of Rozo project
 
PS – Dan, I am attaching a file containing a petition signed by many community members, sent to
me by my fellow appellant Laurie Cummings.   I had not yet started compiling my documents, but
with the voicemail from Yair today, I will scan and email them to you right now.   Please forward all
of this information to Yair today, and please assure me that this information and evidence will be
taken into consideration by Yair prior to finalizing the staff report.   I do not have Yair’s email address
or I would send it directly.
 
Thank you,
 
Tarren
 

From: Tarren Collins [mailto:tarrencollins@charter.net] 
Sent: Friday, March 25, 2016 11:28 AM
To: Carl, Dan@Coastal <Dan.Carl@coastal.ca.gov>
Subject: FW: 388 Windward Shell Beach CA Appeal of Rozo project
Importance: High
 
Hi Dan,
 
I write asking for your assistance.   Back in August and September, Brian O’Neill of the CCC Santa
Cruz staff was working to assist a settlement of my appeal of a City of Pismo CDP for 388 Windward
Ave. in Shell Beach (Pismo Beach).   The community here in Shell Beach has worked very hard to
connect Boeker Ave. with Windward as part of the Coastal Trail.   This pathway is a part of the Land
Use Element of our Local Coastal Plan.   When the Pismo Beach City Council approved the Rozos CDP
without requiring a special condition of approval for the easement pathway, this CDP was appealed
to the CCC by both Laurie Cummings and myself.
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In subsequent discussions with the project applicants’ attorney, Marshall Ochylski, it was agreed
that if the Rozos dedicated an OTD and went back to the City Council for an amended CDP requiring
the path easement as a condition of approval, our appeals would be dropped.   Over the course of
the ensuing months, Ochylski claimed to be trying to find an easement holder for the OTD, and there
was some discussion about alternative ways to secure a pathway here.     Then in late February I was
informed by Ochylski that the City of Pismo would not hold the easement so the Rozos were going
to proceed to the CCC hearing.   I was against the City of Pismo being the easement holder all along,
so this did not make sense to me…
 
On March 23 (Wednesday of this week) I got  a call from Yair Chaver from the Santa Cruz office,
informing me in a voicemail that the Rozos were going to proceed with a hearing at the CCC.  When
I called him back, I asked if this could be postponed to June in Santa Barbara. He called yesterday to
let me know that the Rozos would not postpone to June.   I anticipated that there would be at least
one more conversation with him, where we would discuss the basis for our appeal, before the staff
recommendation was formulated and the report published.   This did not happen.  Instead, I got a
call a voicemail this morning from Yair giving me the date of the hearing as April 13, and letting me
know that staff was recommending no Substantial Issue….  What???
 
Apparently my fellow appellant (separate appeal), Laurie Cummings, was first contacted by Yair
weeks ago.   That my first contact was two days ago, and there has never been a discussion of
General Plan, LCP or Coastal Act issues between Yair and I prior to the staff formulating a position in
opposition to the community here is disconcerting.   I am completely frustrated.
 
Can you please let me know why staff would ignore the LCP and the many petition signatures of
community members both for a previous path easement on a Boeker Street property, and the
current project on the Rozos property at 388 Winward when recommending a finding of no
Substantial Issue?   Can someone from staff at least take the time to have this conversation with me
before the staff report is published?
 
The community has been successful in obtaining ½ the pathway on the Boeker side already.   The
project applicants (Rozos) have been willing up to now to grant an easement if we could find an
easement holder.    Just this week, their attorney and I were discussing sitting down and trying to
work with staff to make this pathway happen.     
 
Please reply at your earliest convenience.   I am forwarding email exchanges between Brian O’Neill,
Marshall Ochlyski and myself back in August.
 
Thank you,
 
Tarren Collins
(805) 748-7319
 
Law Office of Tarren Collins
PO Box 3063
Shell Beach, CA 93448
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(805)773-0233
 
This message and any files or text attached to it are intended only for the recipients named above, and may
contain information that is confidential or privileged. If you received this communication in error, please notify me
immediately by e-mail, and delete the original message.
 
 
 
 
 
 

From: O'Neill, Brian@Coastal [mailto:Brian.O'Neill@coastal.ca.gov] 
Sent: Monday, August 24, 2015 3:18 PM
To: marshall@slolegal.com; 'Tarren Collins' <tarrencollins@charter.net>
Subject: RE: Rozo OTD
 
If and when the Applicants decide to move forward with an OTD as part of a CDP, our staff can
review the document to ensure that is drafted correctly.
 
~Brian
 

From: Marshall E. Ochylski [mailto:mochylski@slolegal.com] 
Sent: Monday, August 24, 2015 3:03 PM
To: 'Tarren Collins'; marshall@slolegal.com; O'Neill, Brian@Coastal
Cc: marshall@slolegal.com
Subject: RE: Rozo OTD
 
Tarren,
 
Yes, I will follow up with them.
 
Thank you.

Marshall E. Ochylski,
Attorney at Law
 
The Law Office of Marshall E. Ochylski
The Parsonage at Old Church Place
867 Pacific Street, Suite 210 · San Luis Obispo, CA 93401
Mailing Address: Post Office Box 14327 · San Luis Obispo, CA 93406-4327
Telephone: 805-544-4546 (Direct Line)
Facsimile: 805-544-4594
 
Email: marshall@slolegal.com
Website: www.slolegal.com
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CONFIDENTIALITY NOTICE AND DISCLAIMER: This e-mail message and any attachments are
intended solely for the use of the individual or entity to which it is addressed, and may contain information
that is privileged, confidential and exempt from disclosure under applicable law. If the reader of this
message is not the intended recipient, or the employee or agent responsible for delivering the message to
the intended recipient, you are hereby notified that any dissemination, distribution or copying of this
communication is strictly prohibited. If you have received this communication in error, please delete the
original e-mail message from your system and notify us immediately by reply e-mail or telephone at (805)
544-4546. Thank you.
 
Internet communication cannot be guaranteed to be secure since information could be intercepted,
corrupted, delayed, lost, destroyed, or contain viruses. As a result, we do not accept any responsibility for
any errors or omissions that are present in this email or any attachment that have arisen as a result of e-
mail transmission. If verification is required, please request a hard copy version. Thank you.
 
Please consider the environment before printing this email.
 
From: Tarren Collins [mailto:tarrencollins@charter.net] 
Sent: Monday, August 24, 2015 2:51 PM
To: marshall@slolegal.com; 'O'Neill, Brian@Coastal'
Subject: RE: Rozo OTD
 
Marshall,
 
Will you also be checking with the Coastal Conservancy to see if they are willing to accept
the OTD?
 
Thank you,
 
Tarren
 

From: Marshall E. Ochylski [mailto:mochylski@slolegal.com] 
Sent: Monday, August 24, 2015 2:01 PM
To: 'O'Neill, Brian@Coastal' <Brian.O'Neill@coastal.ca.gov>; 'Tarren Collins'
<tarrencollins@charter.net>
Cc: marshall@slolegal.com; marshall@slolegal.com
Subject: RE: Rozo OTD
 
Brain and Tarren,
 
I am going to pursue the idea of a minor amendment to the City’s CDP to add the
OTD as a Condition of Approval as an alternate course of action to the Deed
Restriction. As soon as I get the City’s feedback, I will forward it on to you.
 
Thank you.

Marshall E. Ochylski,
Attorney at Law
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The Law Office of Marshall E. Ochylski
The Parsonage at Old Church Place
867 Pacific Street, Suite 210 · San Luis Obispo, CA 93401
Mailing Address: Post Office Box 14327 · San Luis Obispo, CA 93406-4327
Telephone: 805-544-4546 (Direct Line)
Facsimile: 805-544-4594
 
Email: marshall@slolegal.com
Website: www.slolegal.com
 
CONFIDENTIALITY NOTICE AND DISCLAIMER: This e-mail message and any attachments are
intended solely for the use of the individual or entity to which it is addressed, and may contain information
that is privileged, confidential and exempt from disclosure under applicable law. If the reader of this
message is not the intended recipient, or the employee or agent responsible for delivering the message to
the intended recipient, you are hereby notified that any dissemination, distribution or copying of this
communication is strictly prohibited. If you have received this communication in error, please delete the
original e-mail message from your system and notify us immediately by reply e-mail or telephone at (805)
544-4546. Thank you.
 
Internet communication cannot be guaranteed to be secure since information could be intercepted,
corrupted, delayed, lost, destroyed, or contain viruses. As a result, we do not accept any responsibility for
any errors or omissions that are present in this email or any attachment that have arisen as a result of e-
mail transmission. If verification is required, please request a hard copy version. Thank you.
 
Please consider the environment before printing this email.
 
From: O'Neill, Brian@Coastal [mailto:Brian.O'Neill@coastal.ca.gov] 
Sent: Monday, August 24, 2015 1:46 PM
To: Tarren Collins
Cc: marshall@slolegal.com
Subject: RE: Rozo OTD
 
Hello Tarren,
 
You are correct that the CCC is not allowed to hold an interest in land. The grantee would
need to be another entity. You can contact the Coastal Conservancy directly to see if they
would be willing to accept the offer. Although we often work closely on specific projects, the
Conservancy is a separate entity. Trish Chapman is the manager in your area and can be
reached here: tchapman@scc.ca.gov
 
In regard to CCC’s ability to enforce an easement condition, it would make no difference
whether the condition was on an amended CDP issued by the City as I suggested or
conditioned through the hearing process. We would have the authority to enforce a city-
approved CDP in the same manner as all other CDPs. There is also no guarantee that our
staff would recommend substantial issue or that the Commission would find it. We would
need to discuss the implications of that action internally.
 
With respect to a deed restriction, Marshall is correct that a deed restriction would be valid
regardless of whether the CDP was acted upon. If the deed restriction were not part of the
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CDP, CCC would have no authority to enforce it. We would also have no authority to enforce
a condition on a CDP that is not acted upon. Our team is not prepared to offer you legal
advice on who could enforce a deed restriction outside of a CDP condition and the
benefits/drawbacks of that option. You could try talking to the Conservancy about that issue
if they are interested in accepting an OTD.
 
~Brian     
 

From: Tarren Collins [mailto:tarrencollins@charter.net] 
Sent: Monday, August 24, 2015 12:26 PM
To: O'Neill, Brian@Coastal
Cc: marshall@slolegal.com
Subject: RE: Rozo OTD
 
Hell Brian,
 
I am glad that you contacted me today.   I have been communicating with the
project applicants’ attorney, Marshall Ochylski.  I see that you copied Marshall on
your email, and I have as well.   I have communicated to Marshall my lack of
confidence in the City of Pismo Beach as the holder of the OTD.  I appreciate
Marshall’s efforts to attempt to fashion a solution that will make the OTD
enforceable by another government entity, and avoid a CCC hearing.   However, it is
my understanding that the only way to make the OTD enforceable by the CCC would
be to have the hearing on substantial issue, followed by the CCC making the OTD a
condition of approval of the CDP.   
 
It would assist our negotiations greatly if your legal staff could answer a few
questions regarding a proposed solution which Marshall emailed to me last night.
 
In an email last night, Marshall proposed a “solution containing the following
components:  •     My [Marshall’s] clients agree to record the Offer to Dedicate as a
Deed Restriction against their property. This actually would give more assurances to
you and the other Appellant than a Condition of Approval since the Condition would
go away if the project does not move forward.•    Prior to its recordation, the Offer
to Dedicate would be revised to replace the City of Pismo Beach with the California
Coastal Commission as the Grantee.•              Concurrent with recordation, the
appeal at the Coastal Commission would be dismissed.”
 
I know that the CCC can’t hold property, so the OTD would have to be revised to
replace the City of Pismo Beach with the Coastal Conservancy.   And while  I prefer a
permit condition because the CCC will then have continuing jurisdiction over it, I am
hoping that you might speak with your legal staff to find out if they believe
Marshall’s proposed solution with an OTD naming the Coastal Conservancy as the
Grantee, would have the same force and effect as a condition of approval of the
CDP by the CCC.
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If we are able to negotiate a solution whereby the public’s opportunity to have a
pedestrian access through the Rozo’s property is secured absent a hearing, that
would be great.  However, I am not willing to forgo a hearing absent an OTD
enforceable by the CCC or by the Coastal Conservancy.    If a hearing becomes
necessary, here is what I had proposed to Marshall as a resolution to the access
issue of my appeal of the Rozo’s project: 

1)        He communicate to CCC staff that the Rozo’s are willing to accept a
condition of approval that requires them to record the OTD for the access
pathway, and that they will not contest a finding of substantial issue
regarding the access issue of the appeal.

2)       We all agree that no separate hearing needs to be held for the appeal (in
other words, once substantial issue is found, we move directly to the appeal
hearing solely on the issue of the pathway).  Then at the appeal hearing, the
OTD is made a condition of approval of the CDP.

 
I am in communication with the other appellant.   We are both willing to settle our
appeals for an OTD that is enforceable by the CCC as a condition of approval of the
CDP.   If I am able to have assurances from your legal staff that the solution
proposed by Marshall in his email last night would have the same force and effect, I
believe the other appellant will agree to settle her appeal on the same terms that I
would settle my appeal.
 
I look forward to hearing the response of your legal staff.
 
Thank you,
 
Tarren
 
 
 
 

From: O'Neill, Brian@Coastal [mailto:Brian.O'Neill@coastal.ca.gov] 
Sent: Monday, August 24, 2015 11:05 AM
To: tarrencollins@charter.net
Cc: marshall@slolegal.com
Subject: Rozo OTD
 
Hello Tarren,
 
I am the planner working on the Rozo appeal. I was forwarded information
regarding the Applicant’s proposed OTD. Do you intend to withdraw your appeal if
the OTD is included in the project?
 
Speaking with our legal staff, we believe the best course of action would be for the
Rozo’s to apply for an amendment to the CDP with the City to include the OTD in the
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City’s approval. The City would then send our office an amended Final Local Action
Notice. This would make the prior appeals moot and open up a new ten day appeal
period. We may still require a formal withdrawal of the prior appeals.
 
Has anyone spoken to the other appellant?
 
~Brian
 
Brian O’Neill, Coastal Program Analyst
Central Coast District Office
Coastal Commission
725 Front Street, Suite 300
Santa Cruz, CA 95060
(831) 427-4864
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From: Marshall E. Ochylski
To: Chaver, Yair@Coastal
Cc: Craig, Susan@Coastal
Subject: Re: Rozo Residence 388 Windward Ave., Pismo Beach
Date: Thursday, January 21, 2016 4:01:32 AM

Yair,

Sorry for the delay in getting back to you but are still working on reaching a
mutually agreeable solution to resolve the appellants' issues. We currently have a
proposal out to a local environmental group to be the Grantee on on Offer to
Dedicate an easement over a portion of the property. We hope to have a final
answer from them within the next few days. At that point the appeal will either be
withdrawn or it will move forward.

We have set a deadline for resolution of this matter on January 29, 2016. I will get
back to you as soon as we have a definitive answer.

If you are going to be attending the Commission meeting next month, I look forward
to meeting you in person.

Thank you.

Marshall E. Ochylski,
Attorney at Law

The Law Office of Marshall E. Ochylski
Mailing Address:  Post Office Box 14327
San Luis Obispo, California  93406-4327

Telephone:  805-544-4546 (Direct Line)
Cell Phone:  805-441-4466

Email: marshall@slolegal.com
Website: www.slolegal.com

Sent from my iPad

On Jan 19, 2016, at 1:26 PM, Chaver, Yair@Coastal <Yair.Chaver@coastal.ca.gov>
wrote:

Hi Marshall,
 
Can you give me an update on this?
 
Thank you,
 
Yair
 
=============================
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Yair Chaver, Coastal Program Analyst
Central Coast District Office
Coastal Commission
725 Front Street, Suite 300
Santa Cruz, CA 95060
(831) 427-4865
=============================
 
From: Marshall E. Ochylski [mailto:mochylski@slolegal.com] 
Sent: Tuesday, December 01, 2015 4:36 PM
To: Chaver, Yair@Coastal
Cc: Craig, Susan@Coastal
Subject: Re: Rozo Residence 388 Windward Ave., Pismo Beach
 
Yair,
 
We are still in discussions with the appellants. Tarren Collins has been out of town and
she will be returning tomorrow. I hope to have an answer back regarding whether the
appeal will move forward or not by the end of this week. I will get back to you on Friday
to give you a status update.

Thank you.
 
Marshall E. Ochylski,
Attorney at Law
 
The Law Office of Marshall E. Ochylski
Mailing Address:  Post Office Box 14327
San Luis Obispo, California  93406-4327
 
Telephone:  805-544-4546 (Direct Line)
 
Email: marshall@slolegal.com
Website: www.slolegal.com
 
Sent from my iPad

On Dec 1, 2015, at 10:17 AM, Chaver, Yair@Coastal <Yair.Chaver@coastal.ca.gov>
wrote:

Dear Marshal,
 
We spoke on the phone November 13 regarding the Rozo residence at 388
Windward Ave., in Pismo Beach. At the time you mentioned that as far as your
clients were concerned, the resolution of the public easement was “up to the
appellants” at this point. You also thought that there will be some resolution within
two weeks.
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I am only following up to see if there has been any movement on the resolution of
this item. Please let me know.
 
All the best,
 
Yair Chaver
 
=============================
Yair Chaver, Coastal Program Analyst
Central Coast District Office
Coastal Commission
725 Front Street, Suite 300
Santa Cruz, CA 95060
(831) 427-4865
=============================
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From: Tarren Collins
To: Chaver, Yair@Coastal; laurie.d.cummings@gmail.com
Cc: Carl, Dan@Coastal; Ng, Michael@Coastal; Craig, Susan@Coastal
Subject: Rozo Appeal (A-3-PSB-15-0030)
Date: Tuesday, October 04, 2016 8:32:05 PM

Dear Yair,
 
Thank you for calling today to let me know that staff is considering putting our
appeal on the November 2016 agenda for the meeting in Half Moon Bay.  I
have often requested that, due to the public interest in this project, this appeal
be heard locally when the CCC meets in Pismo Beach in January.  Also, as I
told you in our phone conversation today, I have travel secured to Idaho for an
8 day holiday to celebrate Thanksgiving with my daughter and grandchildren
from November 21st through 29th.  It will pose a hardship to try to get away
from my law practice to add in a trip to Half Moon Bay earlier in the month.   If
staff believes this appeal must be heard before the end of the year, then the
December meeting in Ventura would pose less of a hardship for my fellow
appellant and I.   If the hearing on our appeals takes place out of the Central
Coast, please assure me that if, as I hope,  the CCC finds Substantial Issue,
then the De Novo hearing will take place on the Central Coast.
 
During our conversation today, I also pointed out that while we have focused
on the coastal access issues of our appeals, both Ms. Cummings and I also
emphasized in our appeals the fact that the project, as proposed, is not
consistent with the community character of this old Shell Beach neighborhood. 
Specifically, my appeal states:  “Additionally, the overall size of the home does
not meet the Neighborhood Compatibility requirement per the General Plan. 
The total building area needs to be further reduced to meet the requirement.”
 
I told you today that I had recently reviewed the revised staff findings for the
CCC’s denial of a residential project in Venice Beach in August 2016,
Application No. A-5-VEN-15-0027.  You can link to the staff report:
https://documents.coastal.ca.gov/reports/2016/2/f21c-2-2016.pdf   The
findings apply to our appeals of the Rozo project as well.  
 
The Rozo’s proposed project is inconsistent with the community character of
the surrounding neighborhoods, and therefor violates Chapter 3 of the Coastal
Act.   Also, the proposed project impacts the important scenic and visual
qualities of this coastal area, making this project inconsistent with the policies
if Sections 30251 and Section 30116(c) of the Coastal Act.
 
The proposed size of the project, with a rooftop deck and secondary dwelling
unit, is not consistent with the visual resources and minimization of adverse
impacts policies of the Coastal Act.  In particular, the proposed project is
inconsistent with the scale, mass, and character of the surrounding residential
neighborhood.   There are few other rooftop decks or secondary dwelling units
here.  Also, the Pismo City Council is in the process of creating new Shell Beach
Development Standards and Design Guidelines – an update was on the City
Council agenda tonight.  I participated as a stakeholder in this process, and can
verify that the need to preserve our community character and protect against
the increased size and mass of new residences, and rooftop decks, in the
unique Shell Beach neighborhoods, has driven this process.  It is expected that
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the new Shell Beach Development Standards and Design Guidelines will
prohibit projects such as the huge house with a rooftop deck and
secondary dwelling unit proposed by the Rozos.  
 
The Rozos project, as proposed, would have an adverse cumulative effect
on the special coastal community of old Shell Beach.
 
The surrounding residential blocks of the neighborhood features predominately
one-story residences without rooftop decks or secondary dwellings.  The fact
that other large houses, and a few other rooftop decks or secondary dwelling
units exist in the area and are allowed by the current zoning code does not
mean that every property owner is entitled to maximize the
development potential of every site.  Section 30251 of the Coastal Act
states that the scenic and visual qualities of an area shall be
considered as a resource of public importance and Section 30253
states that special communities and neighborhoods shall be protected. 
 The Rozo’s proposed project of such mass and scale, with a rooftop deck and
secondary dwelling unit, would not be consistent with the scenic and visual
resources of the area and would have an adverse cumulative effect on the
community character of the old Shell Beach neighborhood.
 
The cumulative impact of houses of this scale and mass, with a rooftop deck
and secondary dwelling unit, in this neighborhood of old Shell Beach would not
only further destroy the ambiance and low key character of this
community, it will cumulatively impact the visual and scenic resources of this
area.
 
Because the current zoning code is being modified by new Development
Standards and Design Guidelines for Shell Beach, and because the current
zoning code does not mean that every property owner is entitled to maximize
the development potential of every site, I request that Coastal Commission
staff take a closer look at the community character aspects of our appeals.
 
And please assure us that should the hearing for our appeals take place out of
the area before the end of the year, if the Coastal Commissioners find
Substantial Issue at the hearing on our appeals, the De Novo review hearing
will take place locally when the CCC meets in Pismo Beach either in January
2017 or when it meets in Cambria in September 2017.
 
Your assistance is greatly appreciated.
 
Thank you,
 
Tarren Collins
 
Law Office of Tarren Collins
PO Box 3063
Shell Beach, CA 93448
(805)773-0233
 
NOTICE: This e-mail message and all attachments may contain legally privileged and confidential information
intended solely for the use of the addressee. If you are not the intended recipient, you are hereby notified that
you may not read, copy, distribute or otherwise use this message or its attachments. If you have received this
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message in error, please notify the sender by email and delete all copies of the message immediately.
 
From: Chaver, Yair@Coastal [mailto:Yair.Chaver@coastal.ca.gov] 
Sent: Wednesday, April 6, 2016 4:04 PM
To: Tarren Collins <tarrencollins@charter.net>; laurie.d.cummings@gmail.com
Cc: Carl, Dan@Coastal <Dan.Carl@coastal.ca.gov>; Ng, Michael@Coastal
<Michael.Ng@coastal.ca.gov>
Subject: Postponement of item W11b
 
Dear Ms. Collins and Ms. Cummings,
 

Item W11b, the Rozo Appeal (A-3-PSB-15-0030), set for April 13th , 2016 has been
postponed.
 
Please contact me with any questions or concerns you may have,
 
Yair
 
=============================
Yair Chaver, Coastal Program Analyst
Central Coast District Office
Coastal Commission
725 Front Street, Suite 300
Santa Cruz, CA 95060
(831) 427-4865
=============================
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