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SUMMARY OF STAFF RECOMMENDATION

The Corps of Engineers (Corps) proposes to: (1) reissue the existing 52 Nationwide Permits
(NWPs), modify 23 of the existing NWPs, and issue two new NWPs; (2) reissue the existing 31
General Conditions, modify eight of the existing General Conditions, and add one new General
Condition; and (3) reissue the existing 36 Definitions, modify seven of the existing Definitions,
and add six new Definitions. NWPs are general pre-approvals of discharge of fill or dredge
material into waters of the United States for specified activities. The Corps created the NWP
program to minimize regulatory requirements for discharging fill associated with projects that
have minor effects. Unless otherwise specified, the Corps authorizes a NWP permittee to
discharge without notice to the Corps; in some cases, however, the permittee must notify the
Corps before it discharges fill into waters of the United States.
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The Corps reissues the NWPs every five years. All the issued, reissued, and modified NWPs
contained in the Corps’ January 6, 2017, Federal Register notice will become effective on March
19, 2017, and will expire on March 18, 2022. The Commission's concurrence with this
consistency determination would result in a general federal consistency concurrence covering all
authorized NWP activities without providing for any additional review under the Commission's
federal consistency jurisdiction. Due to the potential resource impacts of activities authorized
under the NWP program, and their lack of consistency with Section 30233(a) of the Coastal Act,
for the past 25 years the Commission has been consistently objecting to the Corps’ consistency
determinations for NWP reissuance, finding (most recently in 2012, CD-004-12) that the existing
NWPs were inconsistent with the California Coastal Management Program (CCMP). The effect
of these objections is that “permittees” for NWPs must either receive a concurrence, or waiver of
a consistency certification, from the Commission or its staff before their NWPs become valid.

For similar reasons, the proposed NWPs in the subject consistency determination are inconsistent
with Section 30233(a) of the Coastal Act. In most cases, the construction activities authorized by
these NWPs are not allowable uses pursuant to Section 30233(a). Additionally, the approval in
advance of any development proposal does not allow the Commission to determine if the
development is the least damaging feasible alternative. Finally, most of the proposed NWPs do not
include a requirement for mitigation of any adverse wetland impacts. For those that require
mitigation, without further review opportunities the Commission would not have the ability to
determine the adequacy of the mitigation.

An objection to the Corps’ proposed NWP program will not eliminate Nationwide Permits in the
California coastal zone. Instead, it will maintain the historic procedure used by the Commission
and the Corps of Engineers which requires federal consistency review of a proposed activity
before a NWP can apply to that activity. Depending on the circumstances, the Commission can
either waive or require a consistency certification. Pursuant to the CCMP, a coastal development
permit issued by the Commission functions as a consistency certification. In addition, Coastal
Act Section 30719 states that activities consistent with a port master plan are consistent with the
CCMP for Coastal Zone Management Act purposes. If an activity is within a certified LCP’s
appeal zone, on a case-by-case review the staff can waive the requirement for a consistency
certification if the activity does not raise any statewide or regional issues. Finally, if an activity is
within a certified LCP jurisdiction or outside the coastal zone, the staff has the discretion to
waive a consistency certification if the activity does not have significant adverse effects on
coastal resources.

The staff therefore recommends that the Commission object to the Corps’ consistency
determination CD-0001-17. The motion and resolution are on Page 4 of this report. The standard
of review for this consistency determination is the Chapter 3 policies of the Coastal Act.
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l. FEDERAL AGENCY’S CONSISTENCY DETERMINATION

The U.S. Army Corps of Engineers has determined the project consistent with the California
Coastal Management Program.

1. MOTION AND RESOLUTION
Motion:
I move that the Commission concur with consistency determination CD-0001-17.

Staff recommends a NO vote on the motion. Failure of this motion will result in an objection to
the determination and adoption of the following resolution and findings. An affirmative vote of
a majority of the Commissioners present is required to pass the motion.

Resolution:

The Commission hereby objects with consistency determination CD-0001-17 by
the U.S. Army Corps of Engineers for the proposed permit program on the
grounds that the permit program described therein is not consistent, and not
consistent to the maximum extent practicable, with the enforceable policies of the
California Coastal Management Program.

I1l. APPLICABLE LEGAL AUTHORITIES
Section 307 of the Coastal Zone Management Act (CZMA) provides in part:

(c)(1)(A) Each Federal agency activity within or outside the coastal zone that affects any
land or water use or natural resource of the coastal zone shall be carried out in a
manner which is consistent to the maximum extent practicable with the enforceable
policies of approved State management programs.

Procedure if the Commission finds that the proposed activity is inconsistent with the
CCMP.

Section 930.43(a) of the federal consistency regulations (15 CFR § 930.43(a)) requires that, if
the Commission’s objection is based on a finding that the proposed activity is inconsistent with
the CCMP, the Commission must identify measures, if they exist, that would bring the project
into conformance with the CCMP. That section states that:

(a) In the event the State agency objects to the Federal agency’s consistency
determination, the State agency shall accompany its response to the Federal
agency with its reasons for the objection and supporting information. The State
agency response shall describe: (1) How the proposed activity will be inconsistent
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with specific enforceable policies of the management program; and (2) The specific
enforceable policies (including citations).

(3) The State agency should also describe alternative measures (if they exist)
which, if adopted by the Federal agency, would allow the activity to proceed in a
manner consistent to the maximum extent practicable with the enforceable policies
of the management program. Failure to describe alternatives does not affect the
validity of the State agency’s objection.

As described in the Wetland Fill section below, the proposed activity is not consistent with the
CCMP. Pursuant to the requirements of Section 930.43 of the federal regulations implementing
the CZMA, the Commission is responsible for identifying measures, if they exist, that would
allow the activity to be found consistent with the CCMP. Since most of the NWPs do not meet
the allowable use test described in Section 30233(a) of the Coastal Act and none of the NWPs
can be evaluated for consistency with the alternative and mitigation tests at a general level, there
are no alternative measures that could bring this permit into compliance with the CCMP.
However, as a practical matter, the Commission’s approach to reviewing projects on a case-by-
case approach represents an alternative that allows individual projects to proceed (see pages 12-
13 for elaboration). This approach is in fact contemplated in the federal consistency regulations
(Section 930.31(d)), which provide:

§ 930.31 Federal agency activity.

(d) A general permit proposed by a Federal agency is subject to this subpart if the
general permit does not involve case-by-case or individual issuance of a license or
permit by a Federal agency. When proposing a general permit, a Federal agency
shall provide a consistency determination to the relevant management programs
and request that the State agency(ies) provide the Federal agency with review, and
if necessary, conditions, based on specific enforceable policies, that would permit
the State agency to concur with the Federal agency’s consistency determination.
State agency concurrence shall remove the need for the State agency to review
individual uses of the general permit for consistency with the enforceable policies
of management programs. Federal agencies shall, pursuant to the consistent to the
maximum extent practicable standard in 8 930.32, incorporate State conditions
into the general permit. If the State agency’s conditions are not incorporated into
the general permit or a State agency objects to the general permit, then the Federal
agency shall notify potential users of the general permit that the general permit is
not available for use in that State unless an applicant under subpart D of this part
or a person under subpart E of this part, who wants to use the general permit in
that State provides the State agency with a consistency certification under subpart
D of this part and the State agency concurs. When subpart D or E of this part
applies, all provisions of the relevant subpart apply.

Consistent to the Maximum Extent Practicable.

Section 930.32 of the federal consistency regulations provides, in part, that:

5
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(@)(1) The term “*consistent to the maximum extent practicable’” means fully consistent
with the enforceable policies of management programs unless full consistency is
prohibited by existing law applicable to the Federal agency.

The Commission recognizes that the standard for approval of federal projects is that the activity
must be “consistent to the maximum extent practicable” (CZMA Section 307(c)(1)). This
standard allows a federal activity that is not fully consistent with the CCMP to proceed, if
compliance with the CCMP is “prohibited [by] existing Federal law applicable to the Federal
agency's operations.”! The U.S. Army Corps of Engineers did not provide any documentation to
support a maximum extent practicable argument in its consistency determination or in any
subsequent documents. Therefore, there is no basis to conclude that existing law applicable to the
Federal agency prohibits full consistency.

IV. FINDINGS AND DECLARATIONS

A. PROJECT DESCRIPTION

The Corps of Engineers proposes to: (1) reissue the existing 52 Nationwide Permits (NWPSs),
modify 23 of the existing NWPs, and issue two new NWPs; (2) reissue the existing 31 General
Conditions, modify eight of the existing General Conditions, and add one new General
Condition; and (3) reissue the existing 36 Definitions, modify seven of the existing Definitions,
and add six new Definitions. NWPs are general pre-approvals of discharge of fill or dredge
material into waters of the United States for specified activities. The Corps created the NWP
program to minimize regulatory requirements for discharging fill associated with projects that
have minor effects. Unless otherwise specified, the Corps authorizes a permittee to discharge
without notice to the Corps. The Corps reissues the NWPs every five years. All the issued,
reissued, and modified NWPs contained in the Corps’ January 6, 2017, Federal Register notice
will become effective on March 19, 2017, and will expire on March 18, 2022.

The following list identifies all of the proposed NWPs, with the 23 modified NWPs highlighted
in italic type and the two new NWPs highlighted in bold type:

. Aids to Navigation.

. Structures in Artificial Canals.

. Maintenance.

. Fish and Wildlife Harvesting, Enhancement, and Attraction Devices and Activities.
. Scientific Measurement Devices.

. Survey Activities.

. Outfall Structures and Associated Intake Structures.

. Oil and Gas Structures on the Outer Continental Shelf.
. Structures in Fleeting and Anchorage Areas.

10. Mooring Buoys.

11. Temporary Recreational Structures.

12. Utility Line Activities.

OCoO~NO UL WN P

! 15 CFR Section 930.32.
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13. Bank Stabilization.

14. Linear Transportation Projects.

15. U.S. Coast Guard Approved Bridges.

16. Return Water From Upland Contained Disposal Areas.
17. Hydropower Projects.

18. Minor Discharges.

19. Minor Dredging.

20. Response Operations for Oil and Hazardous Substances.
21. Surface Coal Mining Activities.

22. Removal of Vessels.

23. Approved Categorical Exclusions.

24. Indian Tribe or State Administered Section 404 Programs.
25. Structural Discharges.

26. [Reserved].

27. Aquatic Habitat Restoration, Establishment, and Enhancement Activities.
28. Modifications of Existing Marinas.

29. Residential Developments.

30. Moist Soil Management for Wildlife.

31. Maintenance of Existing Flood Control Facilities.

32. Completed Enforcement Actions.

33. Temporary Construction, Access, and Dewatering.

34. Cranberry Production Activities.

35. Maintenance Dredging of Existing Basins.

36. Boat Ramps.

37. Emergency Watershed Protection and Rehabilitation.
38. Cleanup of Hazardous and Toxic Waste.

39. Commercial and Institutional Developments.

40. Agricultural Activities.

41. Reshaping Existing Drainage Ditches.

42. Recreational Facilities.

43. Stormwater Management Facilities.

44. Mining Activities.

45. Repair of Uplands Damaged by Discrete Events.

46. Discharges in Ditches.

47. [Reserved]

48. Commercial Shellfish Aquaculture Activities.

49. Coal Remining Activities.

50. Underground Coal Mining Activities.

51. Land-Based Renewable Energy Generation Facilities.
52. Water-Based Renewable Energy Generation Pilot Projects.
53. Removal of Low-Head Dams.

54. Living Shorelines.

The following list identifies all of the General Conditions associated with the NWP program,
with the eight modified General Conditions highlighted in italic type and the one new General
Condition highlighted in bold type:



CD-0001-17 (U.S. Army Corps of Engineers)

O©CoO~NO U WN P

. Navigation.

. Aquatic Life Movements.

. Spawning Areas.

. Migratory Bird Breeding Areas.

. Shellfish Beds.

. Suitable Material.

. Water Supply Intakes.

. Adverse Effects from Impoundments.

Management of Water Flows.

. Fills Within 100-Year Floodplains.

. Equipment.

. Soil Erosion and Sediment Controls.

. Removal of Temporary Fills.

. Proper Maintenance.

. Single and Complete Project.

. Wild and Scenic Rivers.

. Tribal Rights.

. Endangered Species.

. Migratory Bird and Bald and Golden Eagle Permits.
. Historic Properties.

. Discovery of Previously Unknown Remains and Artifacts.
. Designated Critical Resource Waters.

. Mitigation.

24. Safety of Impoundment Structures.

The following list identifies all of the Definitions associated with the NWP program, with the
seven modified Definitions highlighted in italic type and the six new Definitions highlighted in

. Water Quality.

. Coastal Zone Management.

. Regional and Case-by-Case Conditions.

. Use of Multiple Nationwide Permits.

. Transfer of Nationwide Permit Verifications.
. Compliance Certification.

. Activities Affecting Structures or Works Built by the United States.

. Pre-Construction Notification.

bold type:

Best Management Practices (BMPS).
Compensatory mitigation.

Currently serviceable.

Direct Effects.

Discharge.

Ecological Reference
Enhancement.

Ephemeral stream.
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Establishment (creation).

High Tide Line.

Historic property.

Independent utility.

Indirect Effects.

Intermittent stream.

Loss of waters of the United States.
Navigable Waters.

Non-tidal wetland.

Open water.

Ordinary high water mark.
Perennial stream.

Practicable.

Pre-construction notification.
Preservation.

Protected Tribal Resources.
Re-establishment.

Rehabilitation.

Restoration.

Riffle and pool complex.

Riparian areas.

Shellfish seeding.

Single and complete linear project.
Single and complete non-linear project.
Stormwater management.
Stormwater management facilities.
Stream bed.

Stream channelization.

Structure.

Tidal wetland.

Tribal Lands

Tribal Rights

Vegetated shallows.

Waterbody.

Exhibit 1 (comprised of pages 1983-2008 of the January 6, 2017, Federal Register) contains a
description of the aforementioned NWPs (see Federal Register pages 1983-1998), General
Conditions (see Federal Register pages 1998-2004), and Definitions (see Federal Register pages
2005-2008) included in the Corps’ consistency determination, which the Commission
incorporates into these findings by reference. The balance of the January 6, 2017, Federal
Register notice (pages 1860-1983) contains a discussion of the NWP program, the procedures
used by the Corps to reissue the NWPs, an examination of the public comments received, and the
Corps’ final decision on all the NWPs, General Conditions, and Definitions. However, this
detailed background information is not included in Exhibit 1 but instead is incorporated into
these findings by reference. In addition, the Los Angeles and San Francisco Districts of the
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Corps of Engineers have developed Regional Conditions (Exhibits 2 and 3) that will apply to
the reissued NWPs in these two Corps districts.

B. WETLAND HABITAT.
Section 30233(a) of the Coastal Act provides, in part, that:

The diking, filling, or dredging of open coastal waters, wetlands, estuaries, and
lakes shall be permitted in accordance with other applicable provisions of this
division, where there is no feasible less environmentally damaging alternative,
and where feasible mitigation measures have been provided to minimize adverse
environmental effects, and shall be limited to the following:

(1) New or expanded port, energy, and coastal-dependent industrial facilities,
including commercial fishing facilities.

(2) Maintaining existing, or restoring previously dredged, depths in existing
navigational channels, turning basins, vessel berthing and mooring areas, and
boat launching ramps.

(3) In open coastal waters, other than wetlands, including streams, estuaries, and
lakes, new or expanded boating facilities and the placement of structural
pilings for public recreational piers that provide public access and
recreational opportunities.

(4) Incidental public service purposes, including but not limited to, burying
cables and pipes or inspection of piers and maintenance of existing intake and
outfall lines.

(5) Mineral extraction, including sand for restoring beaches, except in
environmentally sensitive areas.

(6) Restoration purposes.
(7) Nature study, aquaculture, or similar resource-dependent activities.

The Commission previously evaluated the Corps’ NWP program on seven occasions. In its first
two reviews, in 1983 and 1984 (CC-13-83 and CC-15-84), the Commission concurred with most
of the NWPs.

In its third review, in 1991, the Commission objected to the entire NWP program (CC-39-91).
That objection was necessary because the Corps’ consistency certification lacked the necessary
information for the Commission to concur with the consistency certification and because several
of the NWPs were inconsistent with the CCMP, specifically Section 30233. The Corps did not
provide a final and complete description of the program, definitions for vague terms such as
"minimal,” "small,” or "temporary,” or analysis of cumulative impacts to the coastal zone.
Without this information, the Commission could not assess the project's impact to coastal

10
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resources and uses, and, therefore objected to the Corps' consistency certification. In addition,
the NWP program raised issues regarding fisheries, water quality, and oil and gas development.
The activities authorized by these NWPs could result in significant individual and cumulative
impacts to coastal resources. The NWP program did not contain any assurances that the
"permitees” would conduct authorized activities in a manner consistent with the CCMP.
Therefore, the Commission found that NWP program to be inconsistent with the CCMP.

In its fourth, fifth, sixth, and seventh reviews of the NWP program, in 1996, 2002, 2007, and
2012 the Commission again objected to the entire program (CC-147-96, CD-003-02, CD-013-07,
and CD-004-12, respectively). The Commission found in these reviews that the proposed NWPs
were inconsistent with Section 30233 of the Coastal Act, in particular, the allowable use, least
damaging feasible alternative, and mitigation policies of Section 30233(a).

The NWP program expires every five years. The current proposal is to: (1) reissue the existing
52 Nationwide Permits (NWPs), modify 23 of the existing NWPs, and issue two new NWPs; (2)
reissue the existing 31 General Conditions, modify eight of the existing General Conditions, and
add one new General Condition; and (3) reissue the existing 36 Definitions, modify seven of the
existing Definitions, and add six new Definitions. The consistency determination submitted by
the Corps is simply the January 6, 2017, Federal Register notice. The submittal does not contain
any analysis of the NWP program’s consistency with the CCMP, nor does it address the coastal
resource issues previously raised by the Commission, most recently in CD-004-12. The issues
raised by the Commission in its previous analysis are still valid and the Commission incorporates
into this report the findings supporting its objection to the 2012 NWPs (CD-004-12) by
reference.

The proposed NWP program allows the placement of fill into waters of the United States for any
purpose described in an issued NWP. Since this program authorizes the placement of fill within
wetlands, the Commission must determine if the permit is consistent with Section 30233(a) of
the Coastal Act. That section restricts the placement of fill into wetlands to seven enumerated
uses. The following NWPs are for categories of activities that either do not qualify as allowable
uses under Section 30233 at all or are broader than the allowable use categories defined in
Section 30233: NWP 2 (Structures in Artificial Canals), NWP 3 (Maintenance), NWP 6 (Survey
Activities), NWP 14 (Linear Transportation Projects), NWP 15 (U.S. Coast Guard Approved
Bridges), NWP 19 (Minor Dredging), NWP 21 (Surface Coal Mining Activities), NWP 25
(Structural Discharges), NWP 29 (Residential Developments), NWP 31 (Maintenance of
Existing Flood Control Facilities), NWP 33 (Temporary Construction, Access, and Dewatering),
NWP 39 (Commercial and Institutional Developments), NWP 40 (Agricultural Activities), NWP
41 (Reshaping Existing Drainage Ditches), NWP 42 (Recreational Facilities), NWP 43
(Stormwater Management Facilities), NWP 44 (Mining Activities), NWP 45 (Repair of Uplands
Damaged by Discrete Events), NWP 49 (Coal Remining Activities), and NWP 50 (Underground
Coal Mining Activities).

In most cases, the Commission would find such activities inconsistent with the Coastal Act.
However, through an individual review, the Commission may find that under special
circumstances some of the activities authorized by these NWPs are consistent with the
allowable-use requirement of the Coastal Act. Nevertheless, the Commission can only make that

11
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determination on an individual basis. Thus, a general approval for fill associated with these
activities in advance of a project proposal is inconsistent with the allowable-use requirement of
Section 30233(a) of the Coastal Act. Therefore, the Commission finds that the NWPs are
inconsistent with the allowable-use requirement of Section 30233.

Another requirement of Section 30233(a) allows the Commission to approve an activity if it is
the least damaging feasible alternative and to determine if it includes feasible mitigation to
reduce any environmental impacts. The proposed NWP program does not provide for analysis of
alternatives or mitigation. The NWPs authorizes the “permittee” to place fill in the aquatic
environment even if there is a less damaging alternative. Additionally, most of the NWPs do not
require mitigation, and may result in a net loss of wetlands. With respect to the NWPs that allow
for mitigation, there is no process for public, governmental, and scientific review of that
mitigation to ensure that the project minimizes environmental effects. Additionally, the program
would not allow for the Commission to determine if the mitigation is adequate to address the
project’s impacts or its consistency with the Coastal Act. Therefore, the Commission finds that
the proposed NWP program is inconsistent with the alternatives and mitigation requirements of
Section 30233(a).

In conclusion, the proposed NWP program is inconsistent with Section 30233(a) of the Coastal
Act for the following reasons: (1) it would authorize activities that are not normally allowable
under Section 30233(a); (2) it does not require the permittee to construct the least
environmentally damaging alternative; and (3) it does not require mitigation for adverse impacts
to wetland habitat. Additionally, the NWP program does not provide enough information to fully
evaluate the program’s consistency with the CCMP. Therefore, the Commission finds that the
proposed NWP program is inconsistent with the wetland fill policy of the CCMP.

C. Procedures.

As stated above, the Commission objected to the 2012 NWP program. This objection initiated a
process provided for in the NWP regulations (33 CFR 330.4(d)). Specifically, these regulations
require “applicants” to coordinate with the state coastal management agency pursuant to the
requirements of the Coastal Zone Management Act before the activity can make use of an NWP.
However, for those activities inside or affecting the coastal zone, the NWPs are not valid until
the Commission either concurs with a consistency certification or waives federal consistency.
After the “permittee” completes the federal consistency process, the NWPs are valid for that
activity. Since its last objection to the NWP program, the Commission has waived federal
consistency for most of the activities subject to NWPs, or the Commission has reviewed the
projects as coastal development permits and/or appeals of coastal development permits.

The staffs of the Corps and the Commission have informally agreed upon procedures that allow
most activities qualifying for a NWP to continue without any significant delays. Upon receipt of
notice of a pre-discharge notice or other notice of a NWP activity within a coastal area, the Corps
sends the applicant a letter informing the applicant that the NWP is not valid until the applicant
receives either a federal consistency concurrence or waiver from the Commission (Exhibit 4).
Upon receipt of a copy of this letter (usually within two weeks), the Commission staff sends a
“Jurisdiction Letter” (Exhibit 5) to both the Corps and the applicant identifying the Commission
federal consistency or permit jurisdiction or, if appropriate, waiving federal consistency. If

12
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additional Commission review is necessary, the Commission will complete the review process
within the appropriate statutory or regulatory requirements.

For those activities qualifying for a NWP within a coastal area but which do not require the
applicant to submit to the Corps a pre-discharge or other notice of a NWP activity, the Corps
states on its regulatory websites for the Los Angeles and San Francisco Districts that a NWP
applicant should contact the appropriate Corps district office to determine the status of Coastal
Zone Management Act consistency for a NWP. However, given that the Commission has
previously determined that the NWP program is not consistent with the California Coastal
Management Program, and given the same determination made in these findings for the subject
CD-0001-17, all Corps NWP applicants should contact the Coastal Commission to obtain
guidance on complying with federal consistency requirements for the proposed activity.

Therefore, the Commission’s objection to the subject consistency determination will have the
same effect as previous objections to consistency determinations for the NWP program. A NWP
will not be valid for any qualifying activity until the Commission either concurs with a
consistency certification or waives the requirement.

13
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APPENDIX A

SUBSTANTIAL FILE DOCUMENTS:

1. Notice of Reissuance of Nationwide Permits, Federal Register, VVol. 82, No. 4, pp. 1860-
2008, January 6, 2017.

2. Consistency Determination No. CD-004-12 (Corps of Engineers, Issuance, Reissuance,
and Modifications of 52 Nationwide Permits).

3. Consistency Determination No. CD-013-07 (Corps of Engineers, Issuance, Reissuance,
and Modifications of 49 Nationwide Permits).

4. Consistency Determination No. CD-003-02 (Corps of Engineers, Issuance, Reissuance,
and Modifications of 44 Nationwide Permits).

5. Consistency Certification No. CC-147-96 (Corps of Engineers, Issuance, Reissuance, and
Modifications of 39 Nationwide Permits).

6. Consistency Certification No. CC-39-91 (Corps of Engineers, Authorization of 36
Nationwide Permits).

7. Consistency Certification No. CC-15-84 (Corps of Engineers, Amendment to previously
approved Nationwide Permit Program).

8. Consistency Certification No. CC-13-83 (Corps of Engineers, Authorization of Nationwide
Permits).

9. Consistency Certification No. CC-40-95 (Corps of Engineers, Issuance of a Nationwide
Permit for Residential Structures).
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TFederal Register/Vol,

82, No, 4/Friday, January 6, 2017/Rules and Regulations

1983

afler it is published in the Federal
Register, The NWPs are not g “major
rule’ as defined by 5 U.8.C. 804(2).

Executive Order 12898

Executive Order 12898 requires that,
io the greatest extent practicable and
permitted by law, each federal agency
must make achieving environmental
justice part of its missian. Executive
Order 12898 provides that each federal
agency conduct its programs, policies,
and activities that substantially affect
human health or the environment in a
manner that ensures that such programs,
policies, and activities do not have the
effect of excluding persons (including
populations) from participation in,
denying persons (including
pepulations) the benefits of, or
subjecling persons (including
populations) to diserimination under
such programs, policies, and activities
becanse of their race, color, or national
origin,

The NWDPs are not expected to
negatively impact any community, and
therefore are not expected to cause any
disproportionately high and adverse
impacts to minority or low-income
communities,

Execuiive Order 13211

These NWPs are not a “significant
energy aclion” as defined in Executive
Order 13211, “Actions Concerning
Ragulations That Significantly Affect
Energy Supply, Distribution, or Use™ (65
FR 28355, May 22, 2001) because they
are not likely Lo have a significant
adverse effect on the supply,
distribution, or use ol energy.
Authaority

We are issuing new NWPs, modifying
existing NWPs, and reissuing NWPs
without change under the authority of
Soection 404 of the Clean Water Act (33
U.S.C. 1344) and Section 10 of the
Rivers and Harbors Act of 1899 (33
U,5.C, 401 et seq.).

Date: December 21, 2016.

Donald E. Tackson,

Major General, U.5. Army, Deputy
Communding General for Civil and
Emargency Gperations,

Nationwide Permits, Conditions,
Further Information, and Definitions

A. Index of Nationwide Permits,
Conditions, District Engineer’s Decision,
Irurther Information, and Definilions

Nationwide Permits

1. Aids lo Navigation
2, Strnclnres in Artificial Canals
3. Maintenance '

4, Fish and Wildlife Harvesting,
Enbancement, and Attraction
Devices and Activities

5, Scientific Measurament Devices

6, Survay Activities

7, Qutfall Structures and Associated
Intake Structures

8. 0il and Gas Structures on the Outer
Continental Shelf

9, Structures in Fleeting and Anchorage
Areas

10, Mooring Buoys

11, Temporary Recreational Structures

12, Utility Line Activities

13, Bank Stabilization

. Linear Transportation Projects

15, U.S, Coast Guard Approved Bridges

. Return Water From Upland
Contained Disposal Areas

17, Hydropower Projects

. Minor Discharges

. Minor Dredging

. Response Operations for Oil or
Hazardous Substances

21. Surface Coal Miniug Activities

. Removal of Vessels

23. Approved Categorical Exclusions

24, Tudian Tribe or State Administered
Section 404 Programs

25, Structural Discharges

, [Resorved]

. Aquatic Habitat Restoration,
Establishment, and Enhancement
Activities

. Modificaticns of Existing Marinas

. Residential Devalopwents

. Moist Soil Management for Wildlife

31, Mainteuance of Existing Ilood
Conlrol Facilities

. Completad Enforcement Actions

. Temporary Construction, Access,

and Dewatering

Cranberry Production Activities

Maintenance Dredging of Existing

Basins

Boat Ramps

Emergency Walershed Protection

and Rehabilitation

Cleanup of Hazardous and Taxic

Waste

39, Commercial and Institutional
Developments

40, Agricultural Activities

41, Reshaping Existing Drainage Ditches

. Recrealional Facilities ‘

43. Stormwater Management Facilities

44, Mining Activities )

45. Repair of Uplands Damaged by

Discrete Bvenls

Discharges in Ditches

[Reserved]

Commarcial Shellfish Aquaculture

Activitios

49. Coal Remining Activities

50, Underground Coal Mining Activities

51. Land-Based Renewable Encrgy

Generation Facilitias

Water-Based Renewable Energy

Generation Pilot Projects

34,
35,

36,
37,

38

46,
47,
48.

52,

53, Removal of Low-Head Dams
54, Living Shorelines

Nationwide Permit General Conditions

1. Navigation

2. Aquatic Life Movements

3. Spawning Areas

4, Migratory Bird Breeding Arcas

5. Shellfish Beds

6. Suitable Material

7. Water Supply Intakas

8, Adverse Effects rom Impoundments

9, Management of Water I'lows

10. Fills Within 100-Year Floodplains

11. Equipment

12, Soil Erosion and Sediment Ceontrols

13, Removal of Temporary Fills

14. Proper Maintenance

15. Single and Complete Project

16, Wild and Scenic Rivers

17, Tribal Rights

18, Endangered Species

19, Migratory Bird and Bald and Golden
Fagle Permits

20, Historic Propertios

21, Discovery of Provicusly Unknown
Remains and Artifacts

22, Designated Critical Resource Walers

23, Mitigation

24, Safety of Impoundment Structures

25, Water Qualily

26, Coastal Zone Management

27, Regional and Case-by-Case
Conditions

28, Use of Multiple Nationwide Permits

29, Transfer of Nalionwide Permit
Verifications

30, Compliance Certification

31. Activities Affecling Structures or
Works Buill by the United States

32, Pre-Construction Notification

District Engineer’s Doecision
Further Information
Detinitions

Besl management practices (BMPs)
Compensatory mitigation
Currently serviceable

Direct effects

Discharge

Ecological reference
Enhancement

Ephemeral stream

Establishmenl (creation)

High Tide Line

Historic property

Independent utility

Indirect effects

Intermittent stream

Loss of waters of the United States
Navigahle waters

Non-tidal wetland

Dpen water

Ordinary high water mark
Perennjal stroam

Practicable

Pre-consiruction notification

Preservation
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Protected tribal resources
Re-establishment

Rehabilitation

Restoralion

Riffle and pool complex

Riparian areas

Shellfish seeding

Single and complete linear project
Single and complele non-linear project
Slormwater management
Stormwater management facilities
Stream hed

Stream channelization

Structure

Tidal wetland

Trihal lands

Tribal rights

Vegetated shallows

Waterbody

B. Nationwide Permits

1. Aids fo Navigation. The placament
of aids to navigation and regulatary
markers that are approved by and
installed in accordance with the
requirements of the U.8. Coast Guard
(see 33 CIFR, chapler I, subchapter C,
part 66).

(Auwthorily: Section 10 of the Rivers and
Harbors Act of 1899 (Section 10))

2, Structures in Artificial Canals,
Structures constructed in artificial
canals within principally residential
developments where the conneclion of
the ¢anal to a navigable water of the
United States has been previously
authorized (see 33 CFR 322,6(g)).

(Authority: Section 10)

3. Maintenance. (a) The repair,
rehabilitation, or replacement of any
previously anthorized, currently
serviceable structure or fll, or of any
currently serviceable structure or fill
authorized by 33 CIR 330.3, provided
that the structure or fill is not to be put
Lo uses differing from those uses
specified or contemplated for it in the
original permit or the most recenlly
authorized medificatiou. Minor
deviations in the structure’s
configuration or filled area, including
those due to changes in materials,
gonstruction techniques, requirements
of other regulatory agencies, or current
gonstruction codes or safety standards
that are necessary to make the repair,
rehabilitation, or replacement are
authorized, This NWP also anthorizes
the removal of previously authorized
structures or fills. Any stream channel
modification is limiled (o the minimum
necessary for the repair, rehabilitation,
or replacement of the structure or fill;
such modifications, including the
rernoval of material from the stream
ghannel, must he immediately adjacent
Lo the project. This NWP also authorizes

the remowval of accumulated sediment
and dehris within, and in the immediate
vicinity of, the structure or fill, This
NWP also authorizes the repair,
rghahilitation, or replacement of those
structures or {ills destroyed or damaged
by sterms, floods, fire or other discrete
events, provided the repair,
rehabilitation, or replacement is
commenced, or is under contract to
commence, within two years of the date
of their destruction or damage. In cases
of catastrophic events, such as
hurricanes or tornadoes, this two-year
limit may be waived by the district
engineer, provided the permiltes can
demonstrate funding, contract, or other
similar delays,

(b) This NWP also authorizes the
removal of agcoumulated sediments and
debris oulside the immediate vicinity of
existing structures (e.g., bridges,
culverted rcad crossings, water inlake
structures, etc,). The removal of
sediment s limited to the minjmum
nacessary Lo restore the waterway in the
vicinity of the structure to the
approximate dimensions that existed
when the structure was built, but cannot
extend farther than 200 feet in any
direction from the structure. This 200
oot limit does not apply to maintenance
dredging to remove accumulated
sediments blocking or restricting outfall
and intake structures or to maintenance
dredging to remove accurnulated
sediments from canals associated with
outfall and intake structures, All
dredged or excavated materials must be
deposited and retained in an area that
has no waters of the United States
unless otherwise specifically approved
by the district engineer under separate
authorization.

(c) This NWP also authorizes
temporary structures, fills, and work,
ineluding the use cf temporary mats,
necessary to conduct the maintenance
activity, Appropriate measures must he
taken to maintain normal downstream
flows and minimize Mooding to the
maximnm extent practicable, when
temporary structures, work, and
discharges, including cofferdams, are
necessary for construction activities,
gccess fills, or dewatering of
construction sites. Temporary fills must
consist of materials, and be placed in a
manuner, that will not be groded by
expected high flows. After conducling
the maintenance activity, temporary fills
must be removed in their entirety and
the affected areas returned to pro-
constrocticn elevations, The areas
affected by temporary fills must be
revegetaled, as appropriats,

{dﬁgThis NWP does not authorize
mainlenance dredging for the primary
porpose of navigation, This NWP does

not authorize beach restoration, This
NWP does not authorize new stream
channelization or stream relocaticn
projects.

Notification; For activities authorized
by paragraph th) of this NWP, the
permittee must submit a pre-
construction notification {o the district
engineer prior to commencing the
activity (see general condition 32), The
pre-construction notification must
include information regarding the
original design capacilies and
configurations of the outfalls, intakes,

. small impoundments, and canals.

(Authoritios: Section 10 of the Rivers and
Harbors Act of 1899 and section 404 of the
Clean Water Act (Sections 10 and 404))

Note: This NWP authorizes the rapair,
rehabilitation, or replacement of any
previcusly authorized structure or fill that
does not qualify for the Clean Water Act
section 404(f) exernption for maintenance,

4, Fish and Wildlife Harvesting,
Enhancement, and Atiraction Devices
and Activities, Fish and wildlife
harvesting devices and activities such as
pound nets, crab traps, crab dredging,
eel pots, lobster traps, duck blinds, and
clam and oyster digging, fish agpragating
devices, and small fish atiraction
devices such as open water fish
concentrators (sea kites, ete.), This NWP
does not authorize artificial reels or
impoundments and semi-
impoundments of waters of the United
States lor the cullure or holding of
motile species such as lohster, or the use
of covered oyster trays or clam racks,

(Authorities; Sections 10 and 404)

5. Scientiffc Measurement Devices.
Devices, whose purpose is to measure
and record scientific data, such as staff
gages, tide and currenl gages,
meteorological giations, water recording
and hiclogical observalion devices,
water quality testing aud improvement
devices, and similar structures, Small
weirs and flumes constructed primarily
to record water quantity and velocily are
also anthorized provided the discharge
is limited to 25 cubic yards, Upon
completion of the use of the device to
measure and record scienlific data, the
measuring device and any other
structures or fills associated with that
device (e.g., foundalions, anchars,
buoys, lines, ele.) must he removed to
the maximum extent practicable and the
sile restored to pre-construction
elevations.

{Authorities: Sections 10 and 404)

8. Survey Activities. Survey aclivities,
such as core sampling, seismic
exploratory operations, plngging of
seismic shot holes and other
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oxploratory-type bore holes, exploratory  fairway or traffic separation scheme,

lrenching, soil surveys, sampling, except tamporary anchors that comply
sample plots or transects for wetland with the fairway regulations in 33 CFR
delineations, aud histeric resources 322.5{1), The district engineer will

surveys, For the purposes of this NWP,  review snch proposals to ensure

the term “exploratory trenching’” means compliance with the provisions of the
mechanical land clearing of the upper fairway regulations in 33 CFR 322.5(1).
soil profite to expose bedrock or Any Corps review under this NWP will
subsirate, for the purpose of mapping or  be limited to the effacts on navigation

sampling the exposed malerial. The area_and national security in accordance activities that drain a water of the

in which the exploratory trench is dug with 33 CFR 322.5(f), as well as 33 CFR
musl be restored lo its pre-consiruction  322.5(1) and 33 CFR part 334, Such
elevalion upon completion of the work  slruclures will not be placed in

and must not drain a water of the established danger zones or restricted
United States, In wetlands, the top 6 lo  areas as designaled in 33 CFR part 334,
12 inches of the irench should normally  ner will such structures he permitted in

be backfilled with topsoil from the EPA or Corps-designated dredged
irench, This NWP authorizes the material disposal areas.

construction of temporary pads, Notification: The permittee must
provided the discharge does not exceed ~ submit a pre-construction notification to
1/10-acve in waters of the U.S. the district enginear prior to

Discharges and slrnclures associated commencing the activity. (See general
will the recovery of historic resources condition 32,)

are not authorized by this NWP, Drilling  (Autherity: Sacticn 10)
and the discharge of excavated material
from Lest wells for oil and gas
exploration are not authorized by this
NWP; the plupging of such wells is
authorized. Fill placed for roads and
olher similar activities is nol authorized
hy this NWP. The NWP does not
authorize any permanent structures, The (Anthority: Saction 10)

discharge of drilling mud and cullings 10, Meoring Buoys. Non-commercial,
may require a permit under section 402 single-hoat, mooring buoys.

al the Clean Waler Acl. (Autherity: Secticn 10)

[Authoprities: Seations 10 and 4?4] 11, Tempomryﬂecreaﬁond

7. Qutfall Structures and Assaciafed Siructures, Temporary buoys, markers,
Intake Struciures. Activities related to small floating docks, and similar
the construction or modification of structures placed for recreational use
outfall struclures and associated intake  during specific events such as water
slructures, where the effluent from the skiing competitions and boat races or

9. Structures in Fleeting and
Anchorage Areas, Structures, buoys,
floats, and other devices placed within
ancharage or fleeting areas to facilitate
moorage of vessels where such areas
have been established for that purpaose.

oulfall is autharized, conditionally sensonal use, provided that such
authorized, or specifically exempled by, = structures are removed within 30 days
or otherwise in compliance with alter use has heen discontinued, At
regulations issued under the National Corps of Enginsers reservoirs, the

Pollutant Discharge Tlimination Syslem  reserveir managers must approve each

Program (section 402 of the Clean Water  buoy or marker individually.

Act). The Clons’u‘uction (.)f intake . { Authority: Section 10)

struclures is nol authorized by this

NWZP, unless they are directly asscciated

with an authorized outfall structure.
Notification: The permittes must

submil a pre-construction notificalion to

the district engineer prior to

commencing lhe activity, (See general

condition 32,
horitios: g) , B United States for each single and
(Authorities; Sections 10 and 404} complete project,

8. Oil and Gas Structures on the Outer  Utility lines: This NWP anthorizes

12, Utility Line Activities, Aclivities
required for the gonstruction,
maintenance, repair, and removal of
utility lines and associated facilities in
waters of the United States, provided
the activity does not result in the loss
of greater than 1/2-acre of waters of the

Continental Shelf. Structures for the discharges of dredged or fill material
exploration, production, and into waters of the United States and
transportation of oil, gas, and minerals  structures or work in navigahle waters
on the outer continental shelf within for crossings of those waters agsociated
areas leased for such purposes by the with the construclion, mainlenance, or
Department of the Interior, Buroau of repair of utility lines, including cutfall
Ocean Energy Management. Such and intake structures. There must be no

slructures shall not be placed within the change in pre-construction contours of
limits of any designated shipping safety  waters of the United States. A "utility

line” is defined as any pipe or pipeline
for the transportation of any gasecus,
liquid, liquescenl, or sturry substance,
for any purpose, and any cable, line, or
wire for the transmission for eny
purpose of electrical energy, telephone,
and telegraph messages, and internet,
radio, and television communication.
The term “utility line”” dees not include

United States, such as drainage tile or
french drains, bul it does apply to pipes
conveying drainage [rom another area,

Material resulling from trench
excavation may he temporarily sidecast
into waters of the United States for no
more than three months, providad the
material is not placed in such a manner
that it is dispersed by currents or other
forces, The district engineer may extend
the period of temporary side casting for
no more than a total of 180 days, where
appropriate, In wetlands, the top 6 to 12
inches of the trench should notmally be
backfillad with topsoil [rom the trench,
The trench cannot be constructed or
backFfilled in such a manner as to drain
waters of the Uniled States (2.g.,
backfilling with extensive gravel layers,
creating a french drain effect), Any
exposed slopes and siream banks must
be stabilized immediately upon
complslion ol the ulility line crossing of
each waterhody.

Utility line substations: This NWP
authorizes the construction,
maintenance, or expansion of substation
facililies associated with a powar line or
ulility line in non-tidal waters of the
United Stales, provided the aalivily, in
combination with all other activities
included in one single and complate
projecl, does not resull in the loss of
groater than 1/2-acre of waters of the
United States. This NWP does not
authorize discharges into non-tidal
wetlands adjacont to tidal watars of the
United States to construct, maintain, or
expand substation facilities.

Foundations for overhead utility line
towers, poles, and anchors; This NWP
authorizes the construction or
maintenance of foundations lor
overhead utility line Lowers, poles, and
anchors in all waters of the United
States, provided the foundations are the
minimum size necessary and separats
footings for each tower leg (rather than
a larger single pad) are used where
feasible. .

Access roads: This NWP authorizes
the construction of access roads for the
conslruction and maintenance of utility
lines, including overhead power lines
and utility line substations, in non-tidal
waters of the United States, provided
the activity, in gombination with all
other activities included in one single
and complele project, does nol canse the
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lnss ol greater than 1/2-acre of non-tidal
waters of the United States, This NWP
does not authorize discharges into non-
tidal wetlands adjacent to tidal waters
for access roads. Access roads mnst he
the minimum width necessary (see Note
2, helow). Access roads must be
constructed so that tha length of the
road minimizes any adverse effects on
~walers of the United States and must be

affected by temporary fills must be
revegatated, as appropriate,
Notification: Tphe permittee must
submil a pre-construction notification to
the district engineer prier to
commencing the activity if any of the
following criteria are met: (1) The
activity involves mechanizoed land
clearing in a forested wetland for the
utility line right-of-way; (2) a seclion 10

associated with such pipelines will require &
section 404 permit (see NWP 15),

Note 8; This NWP authorizes utility line
maintenance and repair activities that do nol
qualify for the Gleon Water Act section 404({)
exemption for maintenance of currently
serviceabls fills or f11 structures,

Note 7: For overhead utility lines
authorizoed by this NWP, a copy of the PCN

ag near as possible to pre-construction
contours and elevations (e.g., at grade
corduroy roads or geotextile/gravel
roads). Access reads construcled above
pre-constructiou contours and
elevalions in walers of the Uniled Statas
musl be properly bridged or culverted to
maintain surface flows,

This NWP may authorize utility lines
in or allecting navigahle waters of the
Unilad States even if there is no
associated discharge of dredged or fill
material (See 33 CFR part 322],
Overhead utility lines constructed over
section 10 walers and utility lines that
ara routed in or under sectiou 10 waters
withoutl a discharge of dredged or fill
malerial require a section 10 permit.

This NWP authorizes, to the extent
thal Department of the Army
autharization is required, temporary
struclures, fills, and work necessary for
the remediatiou of inadvertent returns
of drilling fluids lo waters of the United
Slates through sub-soil fissures or
feactures that mighl occur during
horizontal directional drilling activities
conducted for Lhe purpose of installing
ar replacing ulility lines. These
remediation aclivities must be done as
soon as practicable, to restere the
alfected walerbody. District engineers
may add special conditions to this NWP
{0 require a remediation plan for
addressing inadvertent returns of
drilling flutds to waters of the United
Slates during harizontal directional
drilling activities conducted for the
purpose ol installing or replacing utility
lines.

This NWP also authorizes temporary -
structures, fills, and work, including the
use of tlemporary mats, necessary lo
conduet the utility line activity.
Appropriate measures must be taken Lo
maintain normal downstreamn flows and
minimize flooding lo the maximum
exleni practicable, when temporary
struclures, work, and dischargas,
including cofferdams, are necessary for
conslruction activities, access [ills, or
dewatering of coustruction sites.
Temporary fills must cousist of
materials, and be placed in a manner,
thal will not be eroded by expected high
[lows, Alter conslruction, temporary
fills must be removed in their entirety
and the affected arsas returned to pre-
conslruction elevations, The areas

permit is required; (3) the utility line in
watars of the United States, excluding
overhead lines, exceeds 500 foet; (4) the
utility line is placed within a
jurisdictional area (i.e,, water of the
United States), and it ruus.parallel to or
along a stream hed that is within that
jurisdictional area; (5) discharges that
result in the loss of greater than 1/10-
acre of waters of the United States; (6)
permanent access roads are constructed
ahove grade in waters of the United
States for a distance of more than 500
feat; or (7] permanent access roads are
constructed in waters of the United
States with impervious materials. (See
general condition 32.)

(Authorities: Sections 10 and 404)

Note 1: Where the utility line is
constnicted or installed in navigable waters
of thoe United States (i.e., section 10 watlers)
within the coagtal United States, the Great
Lakes, and United Statoes territories, a copy of
the NWP verificaticn will be sent by the
Carps Lo the Netional Oceanic and
Atmospheric Administration (NOAA),
National Gcean Service (NOS), for charting
the utility line to protect navigation.

Note 2; For utility line activities crossing
a single waterbody more than one time at
separato and distant locations, or multipls
wutoerbodies et separete and distant locations,
each crossing ls considered a single and
complete project for purposes of NWP
authorization, Utility line activities must
comply with 33 CFR 330.6(d).

Note 3; Utility lines consisting of asrial
electric power transmission lines crossing
navignble waters of the United States (which
are defined at 33 CFR part 329) must comply
with the applicahle minimum clearances
specified in 33 CFR 322,5(i),

Note 4! Access roeds used for both
goustruction and maintenance may be
authorized, provided they meet the terms and
conditions of this NWI’, Access roads used
solely for construction of the utility line must
be removed upon complation of the work, in
accordance with the requirements for
temporary fills,

Note 5: Pipes or pipelines used to transport
gaseous, liquid, liquescent, or slurry
substances over navigabls waters of the
United States are considered to be bridges,
uot utility lines, and may require a permit
from the U8, Coast Guard pursuant to
section 9 of the Rivers and Harbors Act of
1849, owever, any discharges of dredgod or
fill material into waters of the United States

and NWP verificationwill be providedtotho
Depertment of Defense Siting Clearinghouse,
which will evaluate potential effects on
military activities.

Note 8: For NWP 12 activities that require
pre-construction notification, the PCN must
include any other NWP(s), regicnal ganeral
permii(s), or individual permit(s) used or
intended to be used to authorize any part of
the proposed projact or any related activity,
inclhuding other separate and distent
crossings that require Department of the
Army authorization but do not raquire pre-
construction notification (see paragraph (b) of
general condition 32). The district engineer
will evaluate the PCN in accordance with
Soction D, "District Engineer’s Decision,”
The district engineer may require mitigation
to ensure that the authorized activity results
in no more than minimal individual and
cumulative advarse environmental effects
(see genaral condition 23).

13, Bank Stabilization, Bank
stabilizalion aclivilies necessary for
grasion contral or prevention, such as
vegetalive stabilization, bicengineering,
sills, rip rap, revelmenl, gahiou baskets,
stroam harbs, and bulkheads, or
combinations of bauk slahilization
techuiques, provided the activity mests
all of the following crileria:

{a) No material 1s placed in excess of
the minimum ueeded for erosion
protection;

(b} The activity is no more than 500
feet in length atong the bank, unless the
district engineer waives this crilerion by
making a written determination
congluding that the discherge will resull
in no more than minimal adverse
environmental effects (an exceplion is
for bulkheads—the district engineer
cannot issue a walver for a bulkhead
that is greater than 1,000 feet in length
along the bank};

(c) The activity will not exceed an
average of one cubic yard per running
fool, as measured along the length of the
troated bank, below the plane of the
ordinary high water mark oxr the high
tide line, unless the district engineer
whaivas this criterion by making a
wrilten determination concluding that
the discharge will result in no more
than miuimal adverse envirenmental
offocts:

(d) The activily doss not involve
discharges of dredged or fill material
into special agualic sites, unless the
district engineer waives this griterion by
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making a written determination
concluding that the discharge will result
in no more than minimal adverse
anvironmental sffects;

(¢) No materiat is of a type, or is
placed in any localion, or in any
manner, Lhal will impair surface waler
llow inlo or oul of any walers of the
United States;

(f) No material is placed in a manner

transportation projects (e.g., roads,
highways, railways, trails, airport
runways, and taxiways) in waters of the
United States. For linear transportation
projects in non-tidal waters, the
discharge cannot cause the loss of
greater Lhan 1/2-acre of waters of the
United Slates. For linear rangportation
projects in tidal waters, the discharge

that will be eroded by normal or
expected high flows (properly anchored
native trees and treetops may be used in
low energy areas);

(g) Native plants appropriate for
current site conditions, including
salinity, must be used for
bloengineering or vegetative bank
stabilization;

(h) The activity is not a stream
channalizalion aclivily; and

i) The activity must be properly
mainlained, which may require
ropairing il after severe slorms or
erosion cvents. This NWP authorizes
Mose maintenance and repair activities
il they require authorization.

This NWP also authorizes temporary
structures, fills, and work, including the
use of temporary mats, necessary to
conslruct the bank slabilizetion activity.
Appropriate measures must be taken to
maintain normal downsiream fows and
minimize Aooding to the maximum
extenl practicable, when temporary
struclures, work, and discharges,
including cofferdams, are necoessary for
construction activities, access fills, or
dewatering ol conslruction sites.
Tempocary fills must consist of
maleriafs, and be placed in a manner,
thal will not be eroded by expected high
flows, After construction, lemporary
[ills musl be removed in their entirety
and |he affecied areas returned to pre-
construction elevations. The areas
allfecled by temporary fills mnst be
revegetated, as appropriate.

Notification: The permittee must
submit a pre-construction notification to
the district engineer prior Lo
commencing the activily if the bank
stahilization activity: (1) Involves
discharges into special agnatic sites; or
(2] 1s in excess of 500 feet in length; or
(3) will involve the discharge of greater
than an average of one cubio yard per
running foot as measwoed along the
length of the treated bank, below the
plane ol the ordinary high water mark
or the high tide line, (See general
condition 32.)

{Authorities; Sections 10 and 404)

14. Linear Transportation Projects.
Activities required for crossings of
waters of the United States associatad
with the construction, expansion,
modification, or improvement cf linear

cannat causs the loss of greater than 1/

3-acre of waters of the United States,
Any stream channel modification,
including bank stabilization, is limited
to the minimum necessary to construct
or protect the linear transportation
project; such modifications must be in
the immediate vicinity of the project.

This NWP also authorizes ternporary
structuras, fills, and work, including the
use of temporary mats, necessary to
construct the linear transportation
projecl. Appropriale measures must be
taken (o maintain normal downstream
flows and minimize flooding to the
maximum exlent practicable, when
temparary strucinres, work, and
discharges, including cofferdams, are
nacessary for construction activities,
access fills, or dewatering of
construction sites, Temporary fills must
consist of materials, and be placed in a
manner, that will not be eroded by
expected high lows, Temporary fills
must be removed in their entirety and
the affected areas returned to pre-
construction elevations, The areas
affected by temporary flls must be
revegetated, as appropriate,

This NWP cannot be nsod to autharize
non-linear features commonly
asgociated with transportation projects,
such as vehicle maintenance or storage
bnildings, parking lots, train stations, or
aireraft hangars.

Notification: The permittee must
submit a pre-constroction notification to
the district engineer prior to
commencing the activity if: (1) The loss
of waters of the United States exceeds
1/10-acre; or {2) there is a discharge in
a special aqualic site, including
wellands, {See ganoral condition 32,}

(Authorities: Sectlons 10 and 404)

Note 1! For linear transportation projects
crossing a single waterbody more than one
time at separate and distant locations, or
multiple waterbodies at soparate and distant
locations, each crossing is considered a
single and complete project for purposes of
NWP authorization. Linear transportation
projects must comply with 33 CI'R 330.6(d),

Note 2: Some discharges for the
construction of farm roads or forest roads, or
temporary roads for moving mining
equipment, may qualify for an exemption
under section 404([) of the Clean Water Act
[see 33 CFR 323.4),

Note 3: For NWT 14 activities that require
pre-canstruction notification, the PCN must
include ony other NWP(s), regional gencral
permit{s}, or individual parmit(s) usad or
intended to be used to authorize any part of
the proposed project or any related activity,
including other separste and distant
crossings that require Dapartment of the
Army authorization but do not require pre-
construction notification (see paragraph (o) of
general condition 32). The districl enginesr
will avaluate the PCN in accordance with
Section I, "District Engineer's Decision.”
The district engineer may require mitigation
to ensure that the euthorized octivity results
in no more than minimal individual and
cumulative adverse environmental cffects
(soe general condition 23),

15, U.S. Coast Guard Approved
Bridges. Discharges of dredged or 1
material incidental to the construction
ol a bridge across navigahle walers of
the United States, including colferdams,
abutments, foundation seals, plers, and
temporary construction and accaess [ills,
provided the construction of the bridge
structure has been autherized by the
U,S. Coast Guard under section 9 of the
Rivers and Harbors Act of 1892 v other
applicable laws, Canseways and
approach fills are not included in this
NWP and will require a separale section
404 permit,

[Authority: Section 404 of the Clean Water
Act (Section 404))

16. Return Water From Upland
Contained Disposal Areas. Return water
[rom an upland conlained dredged
material disposal area. The return water
[rorn a conlained disposal area is
administratively definod as a discharge
of dredged material by 33 CFR 323.2(d),
even tbough the disposal itself ogours in
an area that has no waters of the United
States and does nol require a saction
404 permit. Tbis NWP satisfies the
technical requirement for a section 404
permit for the relurn water where Lhe
guality of the return water is controlled
by the slate through the section 401
certification procedures. The dredging
activity may require a seclion 404
permit (33 CFR 323.2(d)), and will
require a section 10 permit if located in
navigablo waters of the United States,

(Authority: Section 404)

17. Hydropower Projects, Discharges
of dredged or fill material associatad
with hydropower projects having: (a)
Less than 5000 kW of total generating
capacity at exisling reserveirs, where
the project, including the fill, is licensed
by the Federal Energy Regulatory
Coinmission (FERC) under the Federal
Power Act of 1920, as amended; or ()
a licensing exemption granted by the
FERC pursuani to section 408 of 1ho
Energy Securily Acl of 1980 (16 U.S.C,
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2705 and 2708) and section 30 of the
Federal Power Act, as amended.
Netification: The permittee must
submit a pre-construetion notification te
the district engineer prior to
commancing the aclivity. {See general
condition 32,)
(Authority: Section 404)

18. Minor Discharges, Minor

activities are done under either: (1) The
Spill Contrel and Countermeasure Flan
required by 40 CFR 112.3; (2) the
direction or oversight of the federal on-
scene coordinator designated by 40 CFR
part 300; or (3) any approved existing
state, regional or local contingsncy plan
provided that the Regional Response
Team (if one exists in the area) cancurs
with the proposed response efforts, This

22, Removal of Vessels, Temporary
structures or minor discharges of
dredged or [ill material required for the
removal of wrecked, abandoned, or
disabled vessols, or the removal of man-
made obstructions (o navigation, This
NWP does not anthorize maintenance
dredging, shoal removal, or riverbank
snagging.

Notification: The permillee must

cdischarges of dredged or fillinaterial
inlo all walers of the Uniled States,
pravided the activity meets all of the
[ollowing criteria:

(a) The quantity of discharged
material and the volume of area
excavated do not exceed 25 cnbic yards
below the plane of the crdinary high
water mark or the high tide line;

(b) The discharge will not cause the
loss of more than Y1o-acre of waters of
the United States; and

(c) The discharge is not placed for the
purpose of a stream diversion.

Notification: The permittes must
submit a pre-construction nolification to
the district engineer prior to
commencing the activity if: (1) The
discharge or the volume of area
excavatod excoads 10 cubic yards below
the plane of the ordinary high water
mark or the high tide line, or {2) the
discharge is in a special aquetic site,
including wetlands. (See general
condition 32.)

(Authorities: Sections 10 and 404)

19, Minor Dredging. Dredging of no
moro than 25 cubic yards below ths
plane of the ordinary high water mark
or the mean high water mark from
navigahle waters of the United States
(f.e., section 10 waters), This NWP does
not authorize the dredging or
degradation through siltation of coral
roefs, sites Lhal support submerged
acualic vegetation (including siles
where submerged aqualic vegetation is
documented Lo exist but inay nol be
presenl in a given year), anadromous
. lish spawning areas, or wetlands, or the
connection of canals or other artificial
walerways Lo navigable waters of the
Uniled States {see 33 CFR 322,5{g]]. All
dredged material must be deposited and
retained in an area that has no waters of
the United States unless olherwise
specilically approved by the district
engineer under separate authorization.
(Authorities; Sections 10 and 404)

20. Response Operations for Oil or
Hazardous Substances. Aclivities
conducted in response to a discharge or
release of oil or hazardous substances
that are subject to the National Of] and
Hazardous Substances Pollution
Conlinponey Plan (40 CFR part 300)
including conlainment, cleanup, and
milgation efforts, provided that the

NWP alsc authorizes aclivities reqnired
for the cleannp of oll releases in waters
of the United States from electrical
equipment that are governed by EPA’s
polychlorinated bipheny] spill response
regulations at 40 CFR part 761, This
NWP also authorizes the use of
temporary structures and fills in waters
of the U.S. for spill response training
exercises,

{Authorities: Sections 10 and 404)

21, Surface Coal Mining Activities,
Discharges of dredged or fill malerial
into waters of the United Statos
associated with surface coal mining and
raclamation eperations, provided the
following criteria are met;

(a) The activities are already
authorized, or are currently being
processed by states with approved
programs under Title V of the Surface
Mining Control and Reclamation Act of
1977 or as part of an integrated permit
processing procedure by the Department
of the Interior, Office of Surface Mining
Reclamation and Enforcement;

(k] The discharge must not cause the
loss of greater than 14-acre of non-tidal
waters of the United States, The
discharge must not cause the loss of
more than 300 linear feet of stream bed,
unless for intermittent and ephomeral
stream bods the district engineer waives
tha 200 linear foot limit by making a
writlen determination concluding that
the discherge will result in no more
than minimal individual and
cumulative adverse environmental
effects. The loss of stream bed plus any
other losses of jurisdictional wetlands
and waters caused by the NWP activily
cannot exceed Ye-acre. This NWP does
not avthorize discharges into tidal
waters or non-tidal wetlands adjacent to
lidal waters; and )

(¢) The dischargs is not associated
with the constructicn of valley fills, A
‘““valley fill” is a fill structure that is
typically constructed within valleys
associated with sleep, mountainous
terrain, associated with surface coal
mining activities,

Nalification; The permittes must
submif a pre-construction netification to
the district engineer and receive written
authorization pricr to commencing the
activity. (See goneral condition 32.)
(Authorities: Sections 10 and 404)

submit a pre-construction notilication to
the district engineer prior to
commencing the activity if: (1) The
vessel is listed or eligible for lisling in
the National Regisler of Historic Places:
or (2) the activity is conductad in a
special aquatic site, ingluding coral
reefs and wetlands. (See general
condilion 32,) If condition 1 above 1s
triggered, the permillee cannot
commence the activity until inferined
by the dislricl engineer that compliance
with the “Hisloric Properties” general
condilion is completed, .
{Authorities: Sections 10 and 404)

Note 11 If a removed vessel is disposed of
in watars of the United States, a permit from
the U.S. EPA may be required (seo 40 CFR
220.3). If @ Department of the Army permit
is required for vessel digposal in wators of
the United States, separate authorization will
be required,

Note 2: Compliance with general condition
18, Endangered Species, and general
condition 20, Histaric Praperties, is roguired
for all NWPs, The concern with historic
properties is emphasized in the netification
vequivements for this NWP because of the
possibility thal shipwrecks may be historic
propertias,

23. Approved Categorical Bxclusions,
Activities undartaken, assisted,
authorized, regulated, fundad, or
financed, in whole or in part, by another
Federal agency or department where:

(a) That agency or departmenl has
determined, pursuant lo the Council on
Environmental Quality’s implementing
regulations for the National
Environmental Policy Act (40 CFR part
1500 et seq.), that the activity is
categorically excluded from the
requirement to prepare an
environmental impact statement or
environmental assessmen| analysis,
because it is included within a category
of aclions which neither individually
nor cumulatively have a significant
effect on the human environment; and

(1)) The Office of the Chief of
Engineers (Attn: CIECW—CO) has
concurred with that agency’s or
department’s determination that the
aclivity is categorically excluded and
approved the activily for aulhorization
under NWP 23,

The Office of the Chief of Engineers
may require additional conditions,
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including pre-construction notification,
for aulhorization of an agency’s
categorical exclusions under this NWP,
Notification: Certain categoerical
exclusions approved for authorization
under this NWP require the permiltee to
submit a pre-construction notification to
the dislrict engineer prior to
commencing the activity (see general
condition 32). The activities that require

such structures. The structure jtself may
require a separale section 10 permit if
located in navigahle waters of the

" United States,

(Authority: Section 404)

28, [Reserved]

27, Aquatic Habitat Resloration,
Enhancement, and Establishment
Activities, Activilies in waters of the

pre-conslruction nofilicalion are listed
in the appropriate Regulatory Guidance
Lelters.

{Authorities: Sections 10 and 404)

Note: The agency or department mey
submil ab application for an activity believed
to be categorically excluded to the Office of
e Ghief of Engineers (Attn: CECW-CO).
Priew to approval for authorization under this
NWP of any egency's activity, the Office of
the Chief of Engineers will solicit public
comment, As of the date of issuance of this
NWH, agencies with approved categorical
exclugions are: the Bureau of Reclamation,
Faderal Highway Adminigtration, and U.5.
Coast Guard. Activitics approved for
authorization undor this NWP as of the date
of this notice are found in Corps Regulatory
Guidance Letter 05-07, which ig available at;
http:/fwww.usace.army.mil/Porials/2/docs/
civilworks/RGLS/rgl0s-07.pdf. Any future
approved categorical exclusions will be
announced in Ragulatory Guidance Lettors
and posted on this same Web site.

24. fndian Tribe or State
Administered Section 404 Programs,
Any activity permitted by a state or
Indian Tribe administering its own
scclion 404 permit program pursuant to
33 1.5.C, 1344(g)-(1) is permittad
pursuant to section 10 of the Rivers and
IHarbars Act of 1898,

(Autharity: Section 10)

Note 1t As of the date of the promulgation

of this NWP, only New Jersey and Michigan

administer their own section 404 permit
programs,

Noto 2 Those activitiss that do not involve
an Indian Tribe or Stato section 404 penmit
are not included in this NWP, but certain
struclurns will be exempted by Section 154
of Public Law 94587, 90 Stal. 2917 (33
1J.5.0C. 591) (see 33 CFR 322 .4(b}),

25. Structural Discharges. Discharges
of malerial such as concrete, sand, rock,
cle,, inlo tightly sealed forms or cells
where Lhe material will be used as a
structural member for standard pile
suppaorted structures, such as bridges,
transmission line footings, and
walkways, or for general navigation,
such as mooring cells, ingluding the
oxcavation of hottom material [rom
within the form prior to the discharge of
concrete, sand, rock, ete. This NWP
does nol authorize filled structural
members that would support bulldings,
building pads, homes, house pads,
parking arenas, storage arcas and other

oyster habitat over unvegelated botlom
in tidal waters; shellllsh seeding;
ackvities needed to reestablish
vegetation, including plowing or discing
for seed bed preparation and the
planling of appropriate wetland species;
re-establishment of submerged aguatic
vegelation in areas where those plani
communities previously existed; re-
establishment of lidal wellands in tidal

United States assogiatad with the
restoration, enhancement, and
establishment of tidal and non-tidal
wetlands and riparian areas, the
rastoralion and enhancement of non-
tidal streams and other non-tidal open
waters, and the rehakilitation or
enhancement of tidal streams, tidal
wetlands, and Lidal open waters,
provided those activities result in net
increases in aquatic resource functions
and services,

To be authorized by this NWP, the
aquatic habilat restoration,
enhancement, or establishment activity
must be planned, designed, and
implemented so thal it resulls iu aguatic
habitat that resembles an ecological
reference. An ecologicel reference may
be hased on the characleristics of an
intact aquatic habitat or riparian area of
the sama Lype that exists in the region.
An ecological reference may be based on
a gonceptual model developed from
regional ecological knowledge of the
targel aquatic hahitat type or riparian
area,

To the extent that a Corps permit s
required, activities authorized by this
NWP include, but are not limited to:
The removal of accumulated sediments;
the installation, removal, and
maintenance of small water conirol
structures, dikes, and berms, as well as
discharges of dredged or [ill material to
restors appropriate stream channel
conligurations after small water control
structures, dikes, and berms, are
removed; the installation of current
deflectors; the enhancement,
rehabilitation, or re-establishmenl of
riffle and pool stream structure; the
placement of in-siream hahilat
structures; modifications of the stroam
bed and/or hanks to enhance,
rehahilitats, or re-establish stream
meanders; lhe removal of stream
barriers, such as undersized culverts,
fords, and grade control structurss; the
backfilling of artificial channels; the
removal of existing drainage structures,
such as drain tiles, and the filling,
blocking, or reshaping of drainage
dilches to restore watland hydrology;
thas installation of structuras or fills
necessary Lo restore or enhance wetland
or stream hydrelogy; the construction of
gmall nesting islands; the construction
of open water areas; the construclion of

wialers where those watlands previously
existed; mechanized land olearing Lo
remove non-native invasive, exotic, or
nuisance vegetation; and other related
activities, Only native planl species
should be planted al the site,

This NWP authorizes the relocation of
non-tidal waters, including non-tidal
wetlands and streams, on the project
site provided there are net increases in
aquatic resource functions and services.

Except for the relocation of non-lidal
waters on the project site, this NWP
does not authorize the conversion afa
stream or natural wetlands to another
aguatic habitat type {e.g., the conversion
of a streai to wetland or vice varsa) or
uplands. Changes in wetland plant
communitios that oceur when wetland
hydrology is more fully restored during
wetland rehabilitation activities are not
considered a conversion to another
aquatic hahitat lype. This NWP does nat
authorize streamn channelization. This
NWP does not authorize the relocalion
of tida] waters ar the convarsion of tidal
waters, including tidal wetlands, lo
other aquatic uses, such as tha
conversion of tidal wetlands inte open
waler impoundments.

Compensatory mitigation is nol
required for activities authorized by this
NWP since (hese activilies must result
in net increases in aquatic resource
funclions and services,

Reversion. For gnhancement,
restaration, and eslablishment aotivilies
conducted: (1) In accordance wilh the
torms and conditions ol a hinding
stream or wotland enhancemeant or
resloralion agresment, or a wotland
establishment agreement, hetwean the
landowner and the U.S. Fish and
wWildlife Sexrvice (FWS), the Natural
Resources Conservation Service (NRCS),
the Farm Service Agency (FSA), the
National Marine IFisheries Service
[(NMT'S), the National Qcean Service
(NOS8), U.8. Forest Service (USFS), or
their designated state cooperating
agencies; (2) as voluntary welland
restoration, enhancement, and
establishmenl actions documented by
the NRCS or USDA Technical Servicc
Provider pursuant to NRCS Field Olfice
Technical Guide standards; or (3) on
reclaimed surface conl mine lands, in
accordance with a Surface Mining
Conlrol and Reclamation Acl permil
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issued hy the Office of Surface Mining
Reclamalion and Enforcement (OQSMRE}
or |he applicable state agency, this NWP
also aulhorizes any [uture discharge of
dredged or fill material associated with
the reversion of the area to its
documeonted prior condition and use
(i.e., prior to the restoration,
enhancement, or establishment
aclivities), The reversion must ocour

description, including project plans and
location map; (2) the NRCS or USDA
Technical Service Provider
documentation for the voluntary stream
enhancement or restoration action or
wetland restoration, enhancement, or
establishment action; or (3) the SMCRA
permit issued by OSMRE or the
applicable state agency. The report must
also include information on baseline

into non-tidal waters of the Uniled
States for the construction or expansion
of a single rasidence, a multiple unil
rasidential development, or a residential
subdivision. This NWP authorizes the
construction of building foundations
and building pads and allendant
features that are necessary for the use of
the residence or residential
developrnent. Allendant fealures may

within [{ve years after expiration cf'a
limited tevm wetland restoration or
establishment agreement or permit, and
is authorized in these circumstances
even if the discharge occurs after this
NWP expires. The five-year reversion
limit does not apply to agreements
without time limits reached between the
landownor and the FWS, NRCS, FSA,
NMT'S, NOS, USFS, or an appropriate
slatc cooperating agency. This NWP alse
authorizes discharges of dredged or [ill
material in waters ol the United States
lar the revergion of wellands that were
restored, enhanced, or established on
prior-converted cropland or on uplands,
in accordance with a hinding agreement
Lelween the landowner and NRCS, FSA,
WS, or their designated state
sooperating agencies (even though the
rastoralion, enhancement, or
establishment activity did not require a
section 404 permit). The prior condition
will be documented in the original
agreement or permit, and the
determination of return to prior
conditions will be made by the Federal
agency or appropriale state agency
execuling the agreement or permit,
Before conducling any reversion aclivity
the permitlee or the appropriate Federal
ot stale agency must notify the district
enginecer and include the documentation
ol the prior condition, Once an area has
roverled to its prior pbysical condition,
il will he subject to whatever the Carps
Regulatary requirements ave applicable
to that type of land at the time. The
requirement that the activity resulls in
anet increase in aguatic resource
functions and services does not apply te
reversion activities meeting the above
conditions. Except for the aclivities
described above, this NWT does not
authorize any [ulure discharge of
dredged or [ill material associated with
tlie revarsion of the area to its prior
condition, Tn such cases a separale
permit would he required for any
reversion.,

Reporting. For those activities that do
nol require pre-construction
notification, the permittes must submit
lo the district engineer a copy of: (1) The
hinding stream enhancement or
restoration agreement or wetland
onhangement, restoration, or
eslablishment agreement, or a project

ecological conditions on the project site,
such as a delinealion of wetlands,
streams, and/or other aguatic hahitals.
These documents must be submitted (o
the district engineer al least 30 days
prior to commencing activities in waters
of the United States authorized by this
NWP,

Notification: The permittee must
submitl a pre-construction notificalion to
the district engineer prior to
commencing any aclivity {see general
conditicn 32), except for the following
activities:

(1) Activities conducted on non-
Federal public lands and private lands,
in accordance with the terms and
conditions of a binding stream
enhancement or restoration agreement
or wetland enhancement, restoration, or
establishment agreement between the
landowner and the FWS, NRCS, FSA,
NMFIS, NOS, USTS or their designated
state cooperating agencies;

(2) Voluntary stream or wetland
restoration or enhancement action, or
welland sstablishmonl action,
documented hy the NRCS or USDA
Technical Service Provider pursuant to
NRCS Field Office Technical Guide
standards; or

() The reclamalion of surface coal
mine lands, in accordance with an
SMCRA permit issued by the OSMRE or
the applicable state agency.

However, tha permittee must submit a
copy ol the appropriate documentation
to the district engineer to fulfill the
roporting regnirement.

{Authoritics: Sections 10 and 404)

Note: This NWP can be used to authorize
compensatory mitigation projects, including
mitigation hanks end in-lieu fee projects,
However, this NWP does not authorize the
reversion of en area used for a compensatory
mitigation project to its prior condikion, since
compensatory mitigation is generally
intended to be permanent,

28. Modifications of Existing Marinas,
Reconfiguration of existing docking
facilities within an authorized marina
area, No dredging, additional slips, dock
spaces, or expansion of any kind within
waters of the Unifed States is authorized
by this NWP,

{Authority: Section 10)

29, Hesidantial Deve]opmenfs.
Discharges of dredged or {ill material

include but are not limited to roads,
parking lots, garages, yards, utility lines,
storm water management facililies,
septic fields, and recreation facilities
such as playgrounds, playing fislds, and
golf courses (provided the golf course is
an integral part of the residential
development),

The discharge musl nol cause the loss
of greater than Y-acre of non-tidal
walters of the United States, The
discharge must nal cause the loss of
morg than 300 linear feel of stream bed,
unless for intermittent and ephemeral
stream heds the district engineer waives
the 300 linear fool limit by meking a
written determination concluding Lhal
the discharge will resull in no more
than minimal adverse environmental
effects. This NWP does not authorize
discharges into non-tidal wetlands
adjacent to tidal walers, The loss of
stream bed plus any other losses of
jurisdictional wellands and walors
caused by the NWP activily cannot
excecd z-acre.

Subdivisions: For residential
subdivisions, the aggregale lotal loss of
waters of Unijled States authorized by
this NWF cannot exceed Ve-acre, This
includes any loss of wators of the
United States associated with
dovelopment of individual subdivision
lots,

Notification: The permiltee must
submit a pre-construction notificalion lo
the district engineer prior lo
commencing the activity. (See general
condilion 32,

(Authorities: Sections 10 and 404)

30, Moist Soil Management for
Wildlife. Dischavges of dredged or [l
malerial into non-tidal waters of lha
United States and maintenanse
activitios that ave associated with moist
soil management for wildlife for the
purpose of continuing onpgoing, sile-
specific, wildlife management activities
where soil manipulation is used to
manage habitat and feeding areas lor
wildlile. Such activitics include, but are
not limited to, plowing or discing to
impede succession, preparing seed beds,
or establishing fire breaks. Sufficinnt
riparian areas must be maintained
adjacent to all open water bodias,
including slreams, lo preclnde water
quality degradation due to erosion and
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sedimentation. This NWP does not
authorize the construction of new dikes,
roads, water control structures, or
similar features assoriated with the
management areas. The activity must
nol resull in a net loss of aqualic
resnurce functions and services, This
NWI does nol aulhorize the conversion
of wellands to uplands, impoundments,
ar olher open waler bodies,

district engineer. The district engineer
will approve the maintenance hasaline
based on the approved or constructed
capacity of the flood control facility,
whichever is smaller, including any
areas where thers are no constructed
channels but which are part of the
Facility. The prospective permittee will
provide documentation of the physical
characteristics of the flood control

engineer will nol delay needed
maintenance, praovided the distriol
engineer and the permittec establish a
schedule for identification, approval,
development, conslruction and
completion ol any sueh required
mitigation. Once the one-time
mitigation described ahove has been
comgpleted, or a delermination made
that mitigation is not required, no

{Authority: Section 404)

Note: The repair, maintenance, or
replacement of existing water control
struclures or the repair or maintenance of
dikes mey be authorized hy NWP 3, Soms
such activitios may qualify for an exemption
uncler section 404(f) of the Clean Water Act
(see 33 CFR 323.4),

31, Maintenance of Existing Flood
Control Facilities. Discharges of dredged
or fill material resulting from activitias
associated with the maintenance of
exisling [lood conlrol [acilities,
including dehris basins, retention/
detention basins, levees, and channels
that: (i) Were previously aulhorized by
the Corps by individual permil, general
permil, or 33 CFR 330.3, or did not
require a permit al the time they were
conslructed, or (ii) were constructed hy
the Corps and transferred to a non-
I"ederal sponsor for operation and
maintenance. Aclivities authorized by
this NWP are limited to those resulling
from maintenance activities that are
conducted within the “maintenance
baseline,” as described in the definition
below, Discharges of dredged or fill
malerials associated with maintenance
activities in flood control facilities in
any watercourse thal have previcusly
heen determined Lo he wilthin the
mainlenancae baseline are authorized
under this NWP, o the extent thal a
Corps pormil is required, this NWP
authorizes the removal of vegelation
[rem levees associated wilh the lood
control project. This NWP does not
aulhorize the removal of sediment and
associated vegetation from natural water
courses except when these activities
have been included in the maintenance
bageline. All dredged and excavated
malorial must be deposited and ratained
in an area that has no waters of the
United States unless otherwise
specilically approved by the district
engineer under separate authorization,
Proper sediment controls must be used.

Maintenance Baseline: The
maintenance baseline is a descriplion of
the physical characteristics (e.g., depth,
width, length, location, configuration, or
design Hood capacity, ete.) of a [lood
conlrol project within which
mainlenance activities are normally
aulhorized by NWP 31, subject to any
uase-specific conditions required by the

facility (which will normally consist of
as-built or approved drawings) and
documentation of the approved and
constructed design capacities of the
flood control facility. If no evidence of
the constrncted capacity oxists, the
approved capacity will be nsed. The
documentaticn will also include best
management practices to ensure that the
adverse environmental impacts caused
hy the mainlenance activilies are no
more than minimal, especially in
maintenance arsas where there are no
constructed channels, (The Corps may
request maintenance records in areas
where there has not been recent
mainienance,) Revocation or
modification of the fina!l determination
af the maintenance baseline can only he
done in actordance with 33 CFR 330.5.
Except in emergencies as described
below, this NWP cannot be used until
the district engincer approves the
maintenance baseline and determines
the need for mitigation and any regional
or activity-specific conditions. Once
delermined, the maintenance baseline
will remain valid for any subseguent
reissuance of this NWP. This NWP does
nol authorize mainlenance of a flood
conlro! facility that has been
abandoned. A flood control facility will
be considered abandoned if it has
operated al a significantly reduced
capacity withoul needed maintenance
being accomplished in a timely manmner,
A flood control facility will not be
considerad abandaned if the prospeative
permittee is in the process of obtaining
other authorizations or approvals
required for maintenance activities and
is experiencing delays in oblaining
those authorizations or approvals,
Mitigation: The district engineer will
determine any required mitigation one-
time only for impacls associated with
maintenance work at the same timo that
the maintenance haselinc is approved,
Such one-lime mitigation will be
required when necessary lo ensure thal
adverse environmental effects are no
more than minimal, both individually
and cumulatively. Such mitigaticn will
only be required ence for any specific
reach of a flood confrol project.
However, if one-time mitigation is
required for impacls associated with
mainlenance activities, the district

further mitigation will be required Tor
maintenance activities within the
maintenance haseline (see Nale, below).
In determining appropriale miligstion,
the district engineer will give special
consideration to nalural water courses
that have been included in the
maintenance baseline and require
miligation and/or hest managemenl
praclices as appropriate,

Emergency Situations: In emergency
situations, this NWP may be used to
autherize maintenance activities in
flood control facilities for which no
maintenance baseline has beon
approved. Emergency situations are
those which would resull in an
unaceeptable hazard to life, a significant
loss of property, or an bmmediate,
unforeseen, and significent sconomic
hardship if action is not taken hefore a
maintenance baseline can be approved.
In such situations, the determination of
mitigation requirements, if any, may be
deferred unlil the emergency has heon
resolved. Onae the emergency has
ended, a mainlenance baseline must be
estahlishad expeditiously, and
miligalion, including mitigatien for
maintenance conducled during the
emergency, must be required as
appropriate.

Notification: The permittee must
submil & pre-construction notificalion Lo
the district engineer hefore any
maintenance work is conducled (see
geneval condition 32). The pre-
construction notification may he for
activity-specific maintenance ar [or
maintenance of the entire flood conlrol
[acility by submitting a five-yoar {or
less) maintenance plan. The pre-
construction netilication must include a
description of the maintenance baseline
and the disposal site for dredged or
excavated malerial.

(Authorities; Seclions 10 and 404)

Note; IF the mainienance baseline was
approved by the dishict engineer under a
prior varsion of NWP 31, and the disirict
engineer imposed the one-timo compeansatory
mitigation raquirement on maintenance [or ¢
specific reach of a flood control project
authorized by that prior version of NWP 31,
during the period this version of NWI* 31 is
in effect {March 19, 2017, to March 18, 2022)
tha district enginesr will not require
additional compensatory mitigation for
maintenance activities enthovizad by his
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NWP in that spocific reach of the fload
control project.

32, Completed Enforcement Actions,
Any structure, work, or dischargs of
dredged or fill material remaining in
place or undertaken for mitigation,
restoration, or environmental benefit in
compliance with either:

(i) The terms of a final written Corps

agresment. This NWP does not apply to
any activities ocenrring after the date of
the decision, decres, or agreement that
are not for the purpose of mitigation,
restoration, or environmental benefit,
Before reaching any settlement
agreement, the Corps will ensure
compliance with the provisions of 33
CFR part 326 and 33 GFR 330.6(d)(2)
and {e).

structures or leveling of cranherry bads
associaled with expansion,
enhancement, or modification activities
at existing cranberry produclion
operations, The cumulative total acroage
of disturbance per cranberry production
aperalion, including but nol limited to,
filling, flooding, ditching, or clearing,
must not exceed 10 acres of waters of
the United States, including wetlands.

non-juclicial settlemant agresment
resolving a violation of Section 404 of
the Clean Waler Act and/or section 10
ol the Rivers and Harbors Act of 1899,
or lhe terms of an EPA 309(a) order on
consenl resolving a violation of section
404 ol the Clean Waler Act, provided
that:

{a) The activities authorized by this
NW?P cannot adversely affect mora than
5 acres of non-tidal waters or 1 acre of
ticlal waters;

(b) The seltlement agreement provides
tor environmental benefits, to an aqual
or grealer depree, than the
environmental detriments caused by the
unauthorized activity that is authorized
by this NWP; and

(c) The districl engineer issues a
verificalion leller anthorizing the
activily subject to the terms and
condilions of this NWP and the
selilemont agreement, including a
sprcilied complelion date; or

(i1} The terms of a final Federal court
decision, consenl decree, or settlement
agreement resulling from an
enlorcement action brought by the
United States under seotion 404 of the
Cloan Water Act and/or Section 10 of
the Rivers and Harbors Act of 1899; or

(iii) The texms of a final court
decision, consent decree, settlement
agreement, or non-judicial settiement
agroement resulting from a natural
resource damage claim brought by a
lrustoe or trustees for natural resources
{as dulined by lhe National Contingency
Plan al 40 CFR subpart G) under Section
311 of the Clean Water Act, Section 107
ol the Comprehensive Environimental
Response, Compensation and Liability
Acol, Section 312 of the National Marine
Sanctuaries Act, section 1002 of the Gil
Pollution Act of 1990, or the Park
Syslem Resonrce Protection Act at 16
1.8.C. 19i}, to the extent that & Corps
permit is required.

Compliance 15 a condition of the NWP
itself; non-compliance of the terms and
conditions of an NWP 32 auvthorization
may result in an additional enforcement
action (e.g., a Class I civil administrative
penalty). Any authorization under this
NWP is automatically revoked if the
permitlee does not comply wilh the
terms ol this NWP or the lerms of the
courl decision, consent decras, or
judicial/non-judicial settlement

{Authorities: Sections 10 and 404)

33, Temporary Construction, Access,
and Dewatering. Temporary structures,
work, and discharges, including
cofferdams, necessary for construction
activities or access fills or dewalering of
censbruction sites, provided that the
associated primary activity is authorized
by the Corps of Engineers or the U.S,
Coast Guard, This NWP also authorizes
temporary structures, work, and
discharges, including cofferdarms,
necessary for construction activities not
otherwise subject to the Corps or U.S.
Coast Guard permil requirements.
Appropriate measures must be taken to
maintain near normal downstream flows
and to minimize flocding, Fill must
consist of materials, and he placed in a
manner, thal will not be eraded by
expected high lows. The use of dredged
malerial may be allowed if the district
engineer dstermines that it will not
cause more than minimal adverse
environmental effects. Following
complcticn of constrnction, tomporary
fill must be enlirsly removed Lo an area
that has no waters of the United States,
dredged material must be returned to its
original location, and the affected aveas
must be restored to pre-construction
elevations, The affected areas musl also
be revegetaled, as appropriate, This
permit doss not authorize the uso of
cofferdams to dewaler wetlands or other
aquatic areas to change tbeir use.
Structures left in place after
censtruction is cemplsted require a
geparata section 10 permit if locatad in
navigable walers of the United States,
(See 33 CFR part 322,)

Notification: The permittee must
submit a pre-construction notification to
the district engineer prior to
commencing the activity if the activity
is couducted in navigable waters of the
United Statas (J.e., section 10 waters)
{see general condition 32), The pre-
conslruction notification must include a
regioration plan showing how all
temporary fills and structures will be
removad and the area restored lo pre-
project conditicns,

(Authorities: Sections 10 and 404)

34. Cranberry Production Activities.
Discharges of dredged or fill material for
dikes, berms, pumps, waler control

The activity must not result in a nel loss
of wetland acreage. This NWDP does nol
authorize any discharge of dredged or
fill material related to olher cranberry
production activities such as
warehouses, processing facilities, or
parking areas. [For the purposes of Lhis
NWP, Lhe cumulative tolal of 10 acres
will be measured over the period that
this NWP is valid.

Notification: The perinittee musl
suhmit a pre-construction notification to
the dislrict engineer once during the
period that this NWP is valid, and the
NWP will then aulhorize discharges of
dredge or fill material al an existing
operation for the permit term, provided
the 10-acre limit is not exceeded. (See
general condition 32.)

(Authority; Section 404)

35, Maintenance Dredging of Existing
Basing, The removal of accumulaled
sediment for maintenance of existing
marina basins, access channels to
marinas or hoat slips, and boat slips Lo
previously authorized depths or
controlling depths for ingress/egress,
whichever is less. All dredged material
must be deposited and retained in an
area that has no waters of the United
Statcs unlass otherwise specifically
approved hy the district engineer under
separate aulhorizalion, Proper sodiment
controls must be vsed for the disposal
site.

{Authority: Section 10)

36, Boal Ramps, Activilies required
for the construclion of boat rarnps,
provided the activity moets all of the
following criteria;

(a) The discharge into waters of Lhe
United States does nol excead 50 cublic
yards of concrale, rock, crushed siono or
gravel into forms, orin the form of pre-
cast concrete planks or slabs, unless the
district engineer waives the 50 cublic
yard limit by making a written
delermination concluding that the
discharge will result in no mare than
minimal adverse environmental effecls;

(b) The boal ramp does nol axceed 20
feet in width, unless the dislricl
engineer waives this criterion hy meking
a written determinaticn concluding that
the discharge will resull in no more
than minimal adverse environmental
effacls;
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(¢) The base material is crushed stone,
pravel or other suitable material;

(d) The excavation is limited to the
arga necessary for site preparation and
all excavated material is removed to an
aroa that has no waters of the United
Stales; and,

(6) No malerial is placed in special
aquatic siles, including wetlands,

The use of unsuitable material that is

decide whether the NWP 37
authorization should be modified,
suspended, or revoked in accordance
with the procedures at 33 CFR 330.5.
Netification: Except in cases where
thers is an unaccaptable hazard to life
or a significant loss of property or
economic hardship will oceur, the
permitlee must submit a pre-
conalruction netification to the district

The discharge must not cause lhe loss
of greater than “%-acre of non-tidal
walers of the United States. Tho
discharge must not cause the loss of
more than 300 linear feel of sleam bed,
unless for intermittent and ephemaeral
stream beds the dislricl anginser waivos
the 300 linear fool limil by meking a
written determination concluding that
the digcharge will result in np more

structurally unstable is not authorized,
If dredging in navigable walers of the
United States is necessary to provide
access to the boat ramp, the dredging
must be authorized by another NWP, a
regional general permil, or an individual
permit,

Notificalion: The permittee musl
submil a pre-construction notification to
the dislrict engineer prior lo
cormmencing the aclivity if: (1) The
discharge into waters of the United
Slales exceeds 50 cubic yards, or (2] the
boal ramp exceeds 20 feet in width. (See
gencral condition 32.)

(Authorities: Sections 10 and 404)

37, imergency Watershed Protection
and Rehabilitation. Work done by or
funded by:

(a) The Natural Resources
Conservation Service for a situation
requiring immediate action under-its
emergency Watershed Protection
Program (7 CFR part 624);

(b} The U,8, Forest Service under its
Burned-Area Emergency Rehabililalion
Handbook (FSH 2509.13);

(c) The Department of the Intericr for
wildland fire management burned area
emergancy stabilization and
rehabilitation (DOI Manual part 620, Ch,
)

(d) The Office of Surface Mining, or
statas with appreved programs, for
abandoned mine land reclamation
activilies under Title IV of the Surface
Mining Gontrol and Reclamation Act (30
CFR subchapter R), where tbe activity
does nol involve coal extraction; or

(e) The Farm Service Agency under its
Emergency Conservation Program (7
CI'R parl 701).

In general, the prospeclive permitles
should wait until the districl engineer
issues an NWP verilication or 45
calandar days have passod hefors
prococding with the watershed
protection and rehabilitation activity,
However, in cases where there is an
unacceptable hazard to life or a
significant loss of property or aconomic
hardship will occur, the emergency
walershed protection and rehabilitation
activity may proceed immediately and
the district engineer will consider the
informaticn in the pre-construotion
nolificativn and any commenls received
as a result of agency coordination to

angineer prior to commencing the
activity (see general condition 32).

{Authoerities: Sections 10 and 404)

38, Cleanup of Hazardous and Toxic
Wauste. Specilic aclivilies required to
effect the conlainment, stabilization, or
removal of hazardous or toxic wasle
materials that are performed, ordered, or
sponsorad by a government agency with
established legal or regulatory autharity,
Courl ordered remedial agtion plans or
related sattlements ars also authorized
by this NWP, This NWP does not
autborize the establishment of new
disposal sites or ths expansion of
existing sites used for the disposal of
hazardcus or toxic waste.

- Notification: The permitlee must
submit a pre-construction notificalion to
the disirict engineer prior to
commencing the activity, (See general
canditicn 32.)

{Authorities: Sections 10.and 404)

Note: Activities undertaken entirely on a
Comprebensive Environmental Response,
Compensation, end Liability Act (CERCLA)
site by euthority of CERCLA as approved or
requirad by EPA, are not required to obtain
permits under Section 404 of the Clean Water
Act or Section 10 of the Rivers and Harbors
Act,

39, Commercial and Institutional
Developments, Discharges of dredged or
fill material into non-tidal waters of the .
United States for the construction or
expansion of commercial and
institutional huilding foundations and
building pads and altendant features
that are necessary for lhe use and
maintenance of the structures,
Ailendant features may include, but are
not limited to, roads, parking lots,
garages, yards, utility lines, storm water
management [acililies, wastewater
treatment facilities, and recreation
facilities such as playgrounds and
playing fields, Examples of commercial
devolopments inglude ratail stores,
industrial facilities, restaurants,
business parks, and shopping centers.
Examples of institutional developmen'ts
include schools, fire stations,
government office buildings, judicial
buildings, public works buildings,
libraries, hospitels, and places of
worship, The construction of new golf
courses and new ski areas is nol
authorvized by this NWP,

than minimal adverse environmental
effects. The loss of stream bed plus any
other losses of jurisdictional wetlands
and walers caused by the NWP activity
cannot exceed Yz-acre, This NWP does
not authorize discharges into non-lidal
wetlands adjacent Lo lidal walers,

Notification: The permitlee musl
submil a pre-construclion nolification lo
the district engineer prior lo
commencing lhe activity. (See general
condition 32,)

{Authorities: Sections 10 and 404)

Note: Far any activity that involves the
constructian of a wind energy generating
structure, solar lower, or overhead
transmigsion line, a copy of the PCN and
NWI verilication will be provided to the
Departinent of Defonse Siling Clearinghouse,
which will evaluate potential slfscts on
military activities.

40, Agricultural Activities. Discharges
of dredged or fill material into non-tidal
waters of the United Stales for
agricultural activities, including the
consltruction of building pads for farm
buildings. Authorized aclivilies include
the installation, placement, ov
conslruction of drainage liles, ditches,
or lavees; machanized land clearing;
land leveling; the relocation of exisling
serviceabla drainage ditches consirucled
in waters of the United Stales; and
similar activilies.

"This NWP also authorizes the
construction of farm ponds in non-tidal
waters of the United States, excluding
perennial streams, provided the farm
pond is used solely faor agricultural
purposes, This NWP does not authorize
the conslruction of aquaculture ponds,

This NWP also autharizes discharges
of dredged or fill material into non-lidal
waters of the United Slales Lo relocate
exisling serviceable drainage ditches
construcied in non-tidal streama.

The discharge must not cause Lho loss
of grealer than Yz-acre of nen-lidal
waters of the Uniled States, The
discharge must not canse the loss of
more than 300 linear faet of stream hed,
unless for intermittent and ephemoral
stream beds the district engineer waives
the 300 Hnear fool limit by making a
wrillen determination concluding that
the discharge will resull in no more
than minimal adverse environmenlal
gffects. The loss of stream bed phus any
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other losses of jurisdictional wellands
and waters caused by the NWP activily
cannol exceed Ye-ncre, This NWP does
nol avthorize discharges into non-tidal
wellands adjacent to tidal walers,
Nolification: The permillee must
suhmit a pre-construction notification to
the districl engineer prior to
commencing the activity, (Ses general

{Autharities: Section 404)

Note: Some discharges for egricultural
nctivities may qualify for an exemption under
Seclion 404([) of the Clean Water Act (see 33
(TR 323.4). This NWP authorizes the
construction of farm ponds that do not
qualify for the Clean Water Act section
404(0(1)(C) exemption hecause of the
racapture provision at section 404(£)(2),

4, Reshaping Existing Drainage
Ditehes. Discharges of dredged or fill
malerial inlo non-tidal waters of the
United Stales, excluding non-tidal
wallands adjacent Lo (idal walers, (o
modify the cross-sectional conliguralion
of currenily serviceable drainage ditches
construcled in waters of the United
Slales, for the purpose of improving
waler quality by regrading the drainage
citch with gentler slopes, which can
raduce erosion, increase growth of
vegetalion, and increase uptake of
nuotrients and other substances by
vegelation. The reshaping of the ditch
cannot increase drainage capacity
beyond the original as-built capacity nor
can it expand the area drained by the
ditch as originally constructed (i.e., the
capacily of the dilch must be the same
as originally constructed and it cannot
drain additional wetlands or other
wators ol Lhe Uniled Stales).
Compensatory mitigation is not required
because the work is designed to improwve
waler quality.

This NWF does net authorize the
relogation of drainage ditches
consiructed in waters of the United
5lales; the location of the centerline of
the reshaped drainage ditch must be
approximately the same as the location
of the centerline of the original drainage
ditch, This NWP does not authorize
stream channelization or gtream
relocation projocts.

(Authority: Section 404}

42. Recreational Facilities, Discharges
of dredged or fill malerial into non-tidal
waters of the United States for the
canslruction or expansiaon of
racrealional facililies. Examples of
recrealional facilities that may be
authorized by this NWT include playing
liclds {&.g., foolball fields, bascball
{iclds), basketball courts, lennis courts,
hiking trails, bike paths, golf courses,
ski areas, horse paths, nature centers,
and campgrounds (excluding

recreaticnal vehicle parks), This NWP
also anthorizes the construction or
expansion of small support facilities,
such as mainlenance and slorage
buildings and stables that are directly
related to the recrealional activity, but it
does not authorize the construclion of
hotels, restaurants, racetracks, stadiums,
arenas, or similar facilities, )

infrastructure featurves that are nol
walters of e United Stales does not
require a section 404 permit,

The discharge must not cause Lhe loss
of grealer than Ya-acre of non-tidal
walers of the United States. The
discharge must nol cause the loss of
more than 300 linear feet of stream hed,
unless for intermittent and ephemeral

The discharge must not cause the loss 4 tream-heds the districtengineerwealvas —

of greater than Y“z~acre of non-tidal
waters of the United States. The
discharge must not cause the loss of
more than 300 linear feet of stream bed,
unless for intermittent and ephemeral
stream beds the district engineer waives
the 300 linear foct limit by making a
wrilten determination concluding that
the discharge will result in no more
than minimal adverse environmontal
effects. The loss of siream bed plus any
other losses of jurisdictional wetlands
and walers caused by the NWP activity
cannot exceed V2-acre. This NWP does
not authorize discharges inte non-tidal
wetlands adjacent Lo tidal waters,
Notification: The permittes must
submit a pre-construction notification to
the disirict engineer prior to
commenecing the activity. (See general
condition 32.)
{(Authority: Secltion 404)

43, Stermwater Managemeni
Facilities. Discharges of dredged or fill
material into non-tidal waters of the
United States for the construction of
stormwater management facilities,
inclnding stormwater detention basins
and retention basins and other
stormwater management facilities; the
construction of water control structures,
outfall shruciures and emergency
spillways; the construction of Jow
impacl development integrated
management fealures such as
bioretention facilities {g.g,, rain
gardens), vegetated filter strips, grassad
swales, and infiltration trenches; and
the construction of pollutant reduction
green infrastructure features designed 1o
reduce inputs of sediments, nutrients,
and other pollutants into walers to meet
reduction fargets estahlished under
Total Daily Maximum Loeads set under’
the Clean Water AclL,

This NWF authorizes, to the extent
that & secltion 404 permit is required,
discharges of dredged or fill material
{into non-lidal waters of the United
States for the maintenance of
stermwaler management facilities, low
impact development integrated
management features, and pollutant
reducticn green infrastructure faatures.
The maintonance of stormwater
management facilities, low impact
development integrated management
features, and pollutant reduction green

the 300 linear fool limit iy making &
wrilten determination concluding that
the discharge will resull in no more
than minimal adverse environmental
effects. This NWY does not anthorize
discharges into non-tidal wetlands
adjacent lo tidal walers, The loss of
stream bed plus any other Josses ol
jurisdictional wetlands and waters
caused hy the NWP activily cannot
axceed Ve-acre. This NWP does nol
autharize discharges of dredged or [ill
material for the construction of new
stormwaler management facililies in
perennial strearmns,

Notification: For discharges inlo non-
tidal walers of the United Stalas tor the
congtruction of new stormwater
management facilities or pollutant
reduction green infrastructure features,
or the expansion of existing stormwater
management facilitios or pollutanl
reduction green infrastructure fealures,
the permittee must subinit a pro-
conslruclion notification (o the districl
engineer prior lo commencing lhe
aclivily. (See general condition 32.)
Maintenance activities do not require
pre-construction notification if they aro
limited to restoring the original design
capacities of the stormwaler :
management {acilily or pollutant
reduction green infrastructure fealure,
(Autharity: Section 404)

44, Mining Activities. Discharges of
dredged or fill material jnlo non-lidal
waters of the United Stales for mining
activities, except for coal mining
activilies, provided the aclivity mects
all ol Ure following criteria:

(a) I'or mining sctivities involving
discharges of dredged or i1l material
into non-tidal wetlands, the discharge
musl nol cause the loss ol greater than
-acre of non-tidal wetlands;

(b} For mining activities involving
discharges of dredged or fill material in
non-lidal open walers [e.g., rivers,
streams, lakes, and ponds) the mined
aren, including permanent and
temporary impacls due to discharges of
dredgod or fill material into
jurisdictional waters, must nol excead
p-acre; and

{c) The acreage logs under paragraph
(a) plus the acreage impact under
paragraph (b) does not exceed “4-acre.
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The discharge must not cause the loss
of move than 300 linear feet of stream
bed, unless for intermittent and
ephemeral stream beds the district
engineer waives the 300 linear foot limit
by making a written determination
concluding that the discharge will result
in no more than minimal adverse
environmenlal effacts.
logses of jurisdictional wetlands and
walers caused by the NWP activity
cannol exceed Ya-acre,

This NWP does not authorize
discharges into non-tidal wetlands
adjacent to lidel waters.

Notification; The permittee must
submil a pre~construction-notification to
the district engineer prior to
commencing the aclivity. (See general
condition 32.) If reclamation is required
by other statutes, then a copy of the
final reclamation plan must be
submitted with the pre-construction
notification.

[Authorities: Sections 10 and 404)

45, Repair of Uplands Damaged by
Discrele Evenis, This NWP authorizes
discharges of dredged or fill material,
including dredging or excavation, into
all walers of the United States for
activilies associated with the restoration
ol upland areas damaged by storms,
loods, or other discrete events. This
NWP authorizes bank stahilization to
prolect the restored uplands. The
vesloration of the damaged areas,
including any bank stabilization, must
nol exceed the contours, or ordinary
high water mark, that existed befcre the
damage cocurred, The district engineer
retains the right to determine the extent
of the pre-existing conditions and the
extent of any restoration work
authorized by Lhis NWP. The work must
gommenca, ar he under contract lo
sommence, wilthin two years of the dale
af damage, unless this condition is
waived in writing by the district
engineer, This NWP cannot be used lo
reciaim lands lost to normal erosiou
procosses over an exlended period,

This NWP does uol autherize beach
restoration or nourishment,

Minor dredging is limited to the
amount necessary to restore the
damaged upland area and should not
significantly alter the pre-existing
holtom contours of the waterhody.

Notification: The permittes must
submit a pre-construction nolilication (o
the district engineoer (see general
condition 32} within 12 months of the
date of the Jamage; for major storims,
Tonds, or other discrele ovents, the
districl engineer may waive the 12-
month limit for submitting a pre-
construction netificatiou if the

permittee can demonstrate funding,
contract, or other similar delays. The
pre-constructicn notification must
inciude documeniation, such as a recent
topographic survey or photographs, lo
justify the extent of the proposed
restoration,

(Authority: Sections 10 and 404)

interest for the oporator, A "new
commercial shelllish aguaculiure
operation” ig an operation in a project
aren where commercial shelllish
aguaculture activities have not boen
conducted during the past 100 years.
This NWP authorizes the installation
of buoys, floals, racks, trays, nats, lines,
tubes, containers, and othar struclures
into navigahle walers of the Uniled

te: The uplands themselves that are-lost
as a result of a sterm, fload, or other discrete
ovent can be replaced without a section 404
permit, if the uplands are restared to the
ordinary high water mark (in non-tidal
waters) or high tide line (in tidal waters),
{Ses also 33 CFR 328,5,) This NWP
authorizes discharges of dredged or fill
material into waters of the United States
agsociated with the restoretion of uplands,

46, Discharges in Ditches. Discharges
of dredged or fill material into non-tidal
ditches that are; {1) Constructed in
uplands, (2) receive water-from an area
determined to he a waler of the Uniled
States pricr to the construction of the
ditch, (3) divert waler to an area
determined to he a waler of the United
States prier to the construction of the
dilch, and (4) delermined to be waters
of the United States. The discharge must
not cause the loss of preater than one
acre of walers of the United States,

This NWP does not authorize
discharges of dredged or fill material
into ditches consiructed in streams or
other waters of the Unitad Stales, or in
streams that have been relocaled in
uplands. This NWP doas not authorize
discharges of dredged or fill material
that increase the capacity of the ditch
and drain those areas determined to he
watars of the Unitad Stales prier to
construction of the ditch.

Notification: The permittea must
submit a pre-construction notification to
the district engineer prior to
commencing the activity, (See general
condilion 32.)

(Autherity: Seclion 404)

47. [Reserved]

48, Commercial Shellfish Aquaculture
Activities. Discharges of dredged or fill
material iulo waters of the United Stataes
or structures or work iu uavigable
waters of the United States necessary for
new and continuing commercial
shellfish aguaculture operations in
authorized project areas, For the
purposes of this NWP, the project area
1s tho area in which the pperator is
authorized to conduct commoergial
shellfish aquaculture activities, as
identified through a lease or permit
issued by an appropriate state or logal
governmont agency, a trealy, or any
pasemenl, lease, dead, contract, or other
legally binding agreement that
establishes an enforceable property

States. This NWP also aulhorizes
discharges of dredged or fill material
into waters of the United States
necessary for shelllish seeding, rearing,
cultivating, transplanting, and
harvesting activities, Rafls and other
floating structures must be securaly
anchored and clearly marked.

This NWT docs not authorize:

(a) The cullivalion of a nonindigenous
species unless hat species has been
previously cultivated in the waterbady;

(b) The cullivation af an aguoalic
nuisance species as delined 1n the
Nonindigenous Aquatic Nuisance
Prevention and Control Act of 1950;

(c) Altendant features such as docks,
plers, boat ramps, stockpiles, or staging
areas, ov the depasition of shell material
back inlo waters of the Uniled States as
wasie; or

(d) Activities that directly affect more
than 4-acre of submerged aquatic
vegetation beds in project areas thal
have not heen used for comimercial
shellfish aquaculture activities during
the past 100 years.

Noiification: Thre permiltee must

~ submil a pra-consiruclion notificalion to

the dislrict engineer (5 (1) The activity
will include a species thal has never
been cullivated in the waterbody; os (2)
the aclivily occurs in a projecl arca that
has nol heen used for commercial
shellfish aquaculture activities during
the past 100 years. If the operator will
be conducting commercial shelllish
aquaculture activities in multiple
contiguous project areas, he or she can
either submit one PCN for those
coutiguous project areas or submil a
separate PCN for each project ares. (See
general condition 32.)

In addition to the information
requirad by paragraph (b) of general
condition 32, the pre-construction -
notilication must also include the
following informalion: (1] Amap
showing the boundaries of the project
area(s), with lalitude and longituds
coordinates for each corner of each
project areq; (2) the name(s) of tha
species that will be cultivated during
the period this NWP is in effact; (3)
whether canopy predator nets will be
used; (4) whether suspendcd cultivation
technigues will be used; and (5] ganoral
water depths in the project areals) (a
delailed survey is not required). No
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more lhan one pre-construction
nulilication per project area or group of
conliguous project areas should be
submitted for the commercial shellfish
operation during the effective period of
this NWP, The pre-construction
notification should describe all specias
and culture activities the operator
cxpects to undertake in the project area
or gl'n]]11 ﬂF (‘ﬂﬂiigllﬂ]]q p‘l‘n}'m‘f areas.

in & net increase in aquatic resource
functions. The Corps will consider the
SMCRA agency’s decision regarding the
ameunt of enrrently undisturbed
adjacent lands needed to facilitate the
remining and reclamation of the
previously mined area. The total area
disturbed by new mining must not
exceed 40 percent of the total acreage

covered by both the remined area and

Note: Coal praparation and processing
activities outside of the minoe site may bo
authorizad by NWP 21,

§1. Land-Based Renewable Fnergy
Generation Facilities. Discharges of
dredged or fill material into non-tidal
waters of the United Slates [or the
cansgtruclion, expangion, or
modification of land-hased renewable
snergy pl‘nﬂnrl‘inn [acilities, w‘nr‘anHng

during the effeclive period of this NWP,
If an operator intends to undertake
unanticipated changes lo the
commercial shelllish aquaculiure
oparation during the effective period of
this NWP, and those changes require
Depariment of the Army aulhorization,
the operalor musl contact the district
engineer lo request a medification of the
NWP verificalion; a new pre-
conslruction notfification does not need
o he submitted,

[Authorities: Sections 10 and 404)

Nule 1: The permittee should notify the
applicabls U.8. Coast Guard office regarding
tho project,

Note 2: To prevent introduction of aquatic
nuisance species, no material that has been
taken from & different waterbody may he
reused in the current project aren, unloss it
has been treated in accordance with the
applicable regional aquatic nuisance spocies
rmanagemaent plan,

Nuole 3: The Nonindigenous Aquatic
Nuisanee Prevention and Control Act of 1990
dofines “aquatic nuisance species’ as “'a
nenindigenous species that threatens the
dliversily or nbundance of native species or
the ecological stability of infestad waters, or
commorcial, agricultural, equacultural, or
recreational activities depondent on such
walers.”

49, Coal Remining Activities.
Discharges of dredged or fill malerial
into non-tidal waters of the United
Stales associated with the remining and
reclamation of lands that were
previously mined for coal. The activities
must already be authorized, or thay
must currently he in process as part of
an integrated permil processing
procedure, by the Department of the
Intorior Office of Surface Mining
Rueclamation and Bnforcement, or by
slales with approved programs nunder
Tille 1V or Title V of the Surface Mining
Control and Reclamation Acl e[ 1977
(5MCRA). Areas previously mined
include reclaimed mine siles,
abandoned mine land areas, or lands
under bond forfellure contracts.

As part of the project, the permittee
may conduct new coal mining activities
in conjunction with the remiuing
activities when he or she clearly
demonstrates {o the district engineer
that the overall mining plan will resull

the additional area necessary to carry
out the reclamation of the previously
mined area, - '
Notification: The permiltee must
submit a pre-construction notification
and a docuinent describing how the
overall mining plan will resull in a net
increase in aquatic resource functions lo
the district engineer and receive written
authorization prior to commencing the
activity, (See ganeral condition 32.)

(Authorities: Sections 10 and 404)

50, Underground Coal Mining
Activities, Discharges of dredged or [ill
material into non-tidal waters of the
United Slates associated with
underground coal mining and
reclamation operations provided the
activities are authorized, or are
currently being processed as part of an
integrated permil processing procedwre,
by the Dapartment of the Interior, Office
of Surface Mining Reclamation and
Enforcement, or by stales with approved
programs under Title V of the Surface
Mining Conlrol and Reclamation Aot of
1977.

The discharge must not ceuse the loss
of greater than ‘4-acre of non-tidal
watars of the United States. The
discharge must not causa the loss of
mora than 300 linear feet of stream bed,
unless for intermittent and ephemeral
stream beds the district enginear waives
tha 300 linear foot limit by meking &
written determination concluding that
tha discharge will rasult in no more
than minimal adverse environmental
effects, The loss of siream bed plus any
other losses of jurisdictional wellands

aud waters caused by the NWP activity

cannot exceed “4-acre, This NWP does
uot authorize discharges into non-tidal
wetlands adjacenl to tidal waters. This
NWP does uot authorize coal
preparation and processing aclivities
outside of the mine site,

Notificatton: The permittee must
submit a pre-coustruction notification to
the district engineer and receive written
authorization prior lo commencing the
aclivity. (Soe general condition 32.) If
reclamation is required by other
statutes, then a copy of the reclamation
plau must be submitted wilh the pre-
construction uotification.

{Authorities: Sectieons 10 and 404)

attendanl features, Such facililies
include infrastructure 1o collecl solar
(concentrating solar power and
plotovoltaic), wind, biomass, or
geothermal energy. Attendant features
may include, but are not limited lo
roads, parking lots, and stormwater
management facilities wilthin the land-
based renewable energy generalion
[aaility.

The discharge must nol cause the loss
of greater than “%-acre of non-tidal
waters of the United States. The
discharge must not cause the loss of
more than 300 linear feel of slream bed,
unless for intormillent and ephemeval
siroam heds the district engineer waives
the 300 linear foot limit by making a
writlen delermination concluding Lhal
the discharge will result in no marn
than minimal adverse environmental
effocts. The toss of stream bed plus any
other losses af jurisdictional wetlands
and walers caused by the NWP activity
cannaot exceed z-acre. This NWP does
not authorize discharges inlo non-lidal
wetlands adjacent to tidal waters.

Notification: The permiltee musl
submit a pre-censlruclion notification to
the district engineer prior to
commencing the activity if the discharge
results in the loss of greater than 1/10-
acre of waters of the Unitad Siates. (See
general condition 32.)

(Authorities: Sections 10 and 404)

Note 1: Utility lines congtructed to transler
the enorgy from the land-hased renawable
enegy genarvation facility to a distribulion
systam, regional grid, or other facilily are
generally considerad to ba linear projects and
ench separate and distant crossing of a
waterhody is eligible for raatment as a
separato single and complate linoar projoct,
Those ulility lines may bo authorized by
NWP 12 or another Department of the Army
authorization,

Note 2: I the only activities associated
with the construction, oxpansion, or
modification of a land-based renewable
energy generation facility that requice
Department of the Army authorization are
discharges of dredged or fill material inlo
waters of the United States to construct,
maintain, rapair, and/or remove vtility Hnes
and/or road crossings, then NWP 12 and/or
NWP 14 shall he used if thoso activitias meet
the terms and condilions of NWPs 12 and 14,
including any applicable regional conditions
and eny case-spocific condilions imposed by

tha district engineer,
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Note 3: For any activity that involves the
construction of a wind energy generating
structure, solar tower, or overbead
transiission line, a copy of the PCN and
NWP verification will be provided to the
Department of Defense Siting Clearinghouse,
which will evaluate potential effects on
military activities,

52, Water-Based Renewable Energy
Genergtion Pilot Projects. Structures and

This NWP does not authorize
activities in coral reefs, Structures in an
anchorage area estaklished by the .S,
Coast Guard must comply with the
requirements in 33 GFR 322,5(1)(2).
Structures may not be placed in
estahlished danger zonas or restricted
areas designaled in 33 CFR part 334,
Federal navigation channels, shipping
saloty fairways or traffic separation

Nole 5: For any activity that involves the
construction of a wind energy generating
structure, solar tower, or everhead
transmmission line, a copy of the PCN and
NWP verification will be provided to the
Department of Defense Siting Clearinghouse,
which will evaluate potential effocts on
military activities.

53. Removal of Low-Head Damns, . -
Structures and work in navigable walers

work in navigable waters of the United
Slales and discharges of dredged or fill
malerial into waters of the United Statss
far lhe construction, expansion,
modilication, or removal of water-based
wind, water-based solar, wave energy,
or hiydrokinetic renewable energy
generation pilot projects and their
attendant features. Attendanl fealures
may include, but are not limited to,
land-hased collection and distribution
farilities, control facililies, roads,
parking Jols, and stormwater
management facilities,

IFor he purpeses of this NWP, Lhe
term “pilol projecl’” means an
axperimental project where the water-
based renewabile energy generation units
will be monitered to collect information
on Lheir performance and environmental
cffects at the project site.

The discharge must not cause the loss
ol greater than ¥4-acre of waters of the
United States, including the loss cf
more than 300 linear feet of stream bed,
unless for intermittent and ephemeral
stream beds the district engineer waives
the 300 linear foot limit by making a
wrilten determination concluding that
Ihe discharge will result fn no more
than minimal adverso environmsntal
ellects, The loss of stream bad plus any
olher losses of jurisdictional wetlands
and waters caused by the NWP aclivity
cannol exceed Ye-acre,

The placement of a transmission line
on the bed of 8 navigable water of the
Uniled States from the renewable energy
generation untl(s) lo a land-based
collection and distribulion facility is
considered a structure under Section 10
of the Rivers and Harbors Act of 1899
(sag 33 CFR 322,2(b}}, and the
placewment of the transmission line on
the bed of a navigable wataer of the
United States is not a loss of waters of
the United States for the purposes of
applying the Ye-acre or 300 linear fool
limils.

IFor cach single and complete project,
no more than 10 genoration unils (a.g.,
wind (urbines, wave energy devices, or
hydrokinelic devices) are authorized,
[For (loating solar panels in navigable
walers of the Uniled States, each single
and complele project cannot excoed Y-
acre in water surface area covered hy the
Moaling solar panels.

schemes established by the U,S. Coast
Guard (see 33 CI'R 322.5(1){1)), or EPA
or Corps designated open water dredged
materizl disposal areas.

Upon completion of the pilot project,
the generation units, transmissicn lines,
and ether structures or fills associated
with the pilot project must be removed
to the maximum extent practicable
unless they are authorized by a separale
Department of the Army authorization,
guch as another NWP, an individual
permil, or a regional general permit.
Completion of the pilot project will be
identified as the dale of expiration of
the Federal Energy Regulatory
Commission [FERC) license, or the
expiration date of the NWP
authorizaticn if no FERC license is
required,

Natifieation: The permittes must
submit a pre-construction notifieation to
the district engineer prior to
commencing the activity. (See general
conditiou 32,)

(Authoritios: Secticns 10 and 404)

Note 1; Utility lines constructed Lo transfer
the energy from the land-based collection
facility to a distribution system, regional grid,
or other facility are generally considerad to
be linear projects and each separate an
distant crossing of a waterbody is eligible for
treatment as a separale single and camplete
lineer project. Those utility lines may he
authorized by NWP 12 or ancther
Department of the Army authorization,

Note 2: An activity that is located on an
oxisting locally or federally maintained U.S,
Army Gorps of Enginsers project requires
soparate approval from the Chief of Engineers
or District Engineoer under 33 U.5.C. 408.

Note 3: If the pilot project generation unils,
including any transmission lines, ere placed
in navigable waters of the United States (f.e.,
section 10 waters) within thae coastal Unilted
States, the Groat Lakes, and United States
torritories, copies of the NWP verification
will be sent by the Corps to the National
Qgeanic and Atmosphoric Adrainistration,
National Ocean Service, for charting tha
generation units and associated transmission
line(s) to protect navigation.

Note 4: Hydrokinetic renewahls energy
generation projocts that require anthorization
by the Federal Energy Regulatory
Commission under the Fedsaral Power Act of
1820 do not require separate suthorization
from the Corps under soction 10 of the Rivers
and Harborg Act of 1809.

of e United States amd dischergesof
dredged or fill material inlo waters of
the United Stales nssociatled with the

removal of low-head dams,

For the purposes of this NWP, the
term “low-head dam” is defined as a
dam huilt across a siream to pass flows
from upstream over all, or nearly all, of
the widih ¢f the dam cresl on a
continual and unconltrolled hasis,
(During a droughl, there might not be
waler lowing over the daw crest.] In
general, a low-head dam docs nol have
a separale spillway or spillway pates but
it may have an uncontrotled spillway,
The dam cresl is the top of the dam [rom
left abulment to right ahutment, and if
presant, an uncontrolled spillway, A
low-head dam provides liltle storage
function,

The removed low-head dam structure
must be depasited and relained in an
arca lhat has no walers cf the United
States unless olherwise specilically
approved by the dislrict engineer under
separate authorizalion.

Because the removal of the low-hoad
dam will resull in a nel increase in
ecological functions and services
pravided by the siream, as a general rule
compensatory mitigation is not requived
for activities authorized hy this NWP.
However, the district enginesr may
determine for a particular low-head dam
removal activity thal compensaiory
mitigation is necessary to ensure the
authorized aclivily results in no more
than minimal adverse environmental
effects,

Notification: The permillee must
submit a pro-conslruclion notification lo
the district engineer prior to
commencing the aclivity. (See general
condition 32.)

(Authorities: Sections 10 and 404)

Note: 'This NWP does not authorize
discharges of dredged or Ll material inlo
waters of the United States ar structures or
waork in navigable waters to restore the
stream in the vieinity of the low-head dum,
including the former impoundment area,
Nationwide permit 27 or other Dapartment of
the Avny permits may authorize such
activities. This NWP does not authariz
discharges of dredged or fill material inte
waters of the United States or structuros or
work in navigable waters to stabilize slream
banks. Bank stabilization activities may he
authorized by NWP 13 or other Departuient

of the Atmy permits,
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54, Living Shorelines, Structures and
work in navigable waters of the United
Stales and discharges of dredged or fill
material into waters of the United Stales
for the construction and maintenance of
living shorelines to stabilize banks and
shores in coastal walers, which lucludes
the Greal Lakes, along shores with small
felch and gentle slopes that are subject

Low- id-snergy waves, A livin
shoreline has a footprint that is matle up
mastly of native material, It incorporates
vogelalion or olther living, natural “soft”
elamenls alone or in combinalion with
some lype of harder shoreline structure
(¢.g., oyster or mussel reefs or rock sills)
for added protection and stability.
Living shorelines should maintain the
natural continuity of the laud-water
interface, and retain or enhance
shoreline ecological processes, Living
shorelines musl have a substantial
biological component, either tidal or
lacusirine fringe wetlands or oyster or
mussel recf structures. The following
condilions musl be mel:

(a) The structures and fill area,
including sand Hlls, sills, breakwaters,
or recls, cannaol exlend into the
waterbody more than 30 leet from the
mean low water line in tidal waters or
the ordinary high water mark in the
Creal Lakes, unless the district engineer
waives [his criterion by meking a
written delermination conclnding that
the activity will resull in no mere than
minimal adverse environmental effects;

{b) The activity is no more than 500
fact in length aloug the bank, unless the

minimum size necessary to protect
those fringe wetlands;

(g) The activity must be designed,
constructed, and maintained so that it
has no mare than minimal adverse
affects on water movement between the
waterbody and the shore and the
movement of aquatic organisms betwsen
the waterbcdy and the shore; and

b The living shoreline me {c] The permiliee underslands and

properly maintained, which may require
periodic repair of sills, breakwaters, or
reefs, or replacing sand [ills after savere
siorms or erosion events. Vegelation
may be replanted to maintain the living
shoreline, This NWP authorizes those
maintenance and repair activities,
includiug any minor deviations
nacessary to address changing
environmental conditions,

This NWP does not authorize beach
nourishment or land reclamation
activities.

Notificaifon: The permittee must
subnit a pre-construction notification to
the district engineer prior io
commencing the censtrnction aof the
living shoreline, (See general condition
32.) The pra-gonstruction notilication
must includea a delineation of special
aquatic sites (sea paragraph (h)(4] of
general condition 32). Pre-construction
notification is nol required for
maintenance and repair activities for
living shorelines unless required by
applicable NWP general conditions or
regional conditions.

{Authorities: Sections 10 and 404)

1, Navigation. (a) No activity may
cause more than a minimal adverse
elfect on navigation,

(b) Any safety lighls and signals
prescribed by the U.S. Coasl Cuard,
through regulations or otherwise, must

be installed and maintained at the

permittes's expense on authorized
facilities in navigable watars ¢ the
United States.

agrees that, if future operations by Lhe
Unilod States require the removal,
relooation, or other alteration, of the
strugture or work herein authorized, or
if, in the opinion of the Secretary ol the
Army or his authorized representative,
said structure or work shall causo
unreasonable ohsfruction to the free
navigation of the navigable waters, the
permittee will be required, upon due
notice frem the Corps of Engineers, to
remove, relocale, or alter the siruclural
waork or obslruglions caused thereby,
withoul expense lo lhe United Slates,
Na claim shall be made against the
United Stales on account of any such
removal or alleration.

2. Aquaiic Life Movemenis. No
activity may substantially disrupl the
necessary life cycle movemnents of Lhose
species of aguatic life indigenous (o the
walerhody, including those spacies thal
normally migrate through the area,
unless the activity’s primary purpoesc is
to impound water. All permanent and
lemporary crossings of waterhodies
shall be suitably culverted, bridged, or
otherwise designed and constructed to

maintain low {lows Lo sustain the
movemenl of those agualic spociss, [fa
bottomless culvert cannot be used, then

digtrict engineer waives this critericn by

. X : Note; In wators outside of coastal waters
making a wrilten determination g astal waters,

nature-based bank stabilization techniques,

concluding that the activity will result
in no more than minimal adverse
environmental sffects;

(¢) Coir logs, coir mats, stone, native
oysler shell, native wood debris, and
olher structural materials must he
adequalely anchored, of sufficient
weight, or installed in a manner that
provents relocation in most wave action
or waler Mow conditiens, excepl for
exiremely severe slorms;

(d) For living shorelines consisling of
tiddal or lagustring fringe wetlands,
nalive plarts appropriate for current site
conditions, including salinity, must be
used if the site is planted by the
pennittee;

(e) Discharges of dredged or fill
material into waters of the United
Stales, and oysier or mussel roef
structures in navigable waters, must be
the minimum necessary for the
establishment and maintenance of the
living shoreline,

(111 sills, breakwalers, or other
slrictures must be constrncled Lo
protect [ringe wetlands for the living
shoreline, those strnctures must be the

such as bioengineering and vegetativa
stahilization, meay be authorized by NWP 13,

C. Nationwide Permit General
Conditions

Note: To qualify for NWP anthorization,
the prospoctive permittee must comply with
the following genersl conditions, as
applicable, in addition to any regional or
case-specilic conditions imposed by the
division engineer or district enginear,
Prospective permittees should contect the
appropriate Corps district office to determine
if repional conditions have heen imposed on
an NWP. Prospective permittees should also
contact the appropriete Corps district office
to determine the status of Clean Water Act
Section 401 water quality certification and/
or Coastal Zone Management Act consistency
for an NWP, Every person who may wish (o
obtain permit autherization under ene or
more NWPs, or who 1s currently relying on
an oxisting or prior permit authorization
under ong or mora NWPs, has been and is on
nctice that all of the provisions of 33 CFR
330.1 through 30,6 apply to every NWP
awthorization, Note especially 33 CFR 330.5
relating to the modification, suspension, or
rovocation of any NWF autherization,

the crossing should he designed and
constructed to minimize edverse offects
to aquatic life movements.

3, Spawning Areas, Activilies in
spawning areas during spawning
seasons must be avoided 1o the
maximum exlent practicable. Activities
that resull in the physical desiruction
(e.g., through excavation, fill, or
downstream smothering by subslantial
turhidity) of an important spawning area
are nol authorized.

4. Migratory Bird Breeding Areas.
Aclivilias in walers of the Uniled States
that serve as breeding areas for
migratory hirds must be avoided to tha
maximum exltent practicable,

5. Shellfish Beds. No aativity may
occur in areas of concentrated shellfish
populations, unless Lhe aclivily is
directly related to a shelllish harvesting
aclivity authorized hy N'WPs 4 and 48,
or is a sholllish seeding or habital
restoration activily euthorized hy NWP
27,

8. Suitable Malerial, No aclivily may
use unsuitable malerial (e.g., trash,
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debris, car bodies, asphall, etc.).
Malerial used for conslruclion or
discharged musl be free from toxic
pallutants in toxic amounts (see seclion
307 ol the Clean Waler Acl).

7. Water Supply Inlakes, No aativity
may oceur in the proximity of a public
waler supply intake, excepl where the
activity is forthe repair or improveniant
ol public water supply intake structures

14, Proper Matntenance. Any
authorized structure or fill shall be
properly maintained, including
maintenance to ensure public safaty and
compliance with applicable NWP
genaral conditions, as well as any
aclivily-specific conditions added by
the dislrict engineer to an NWP
authorization. h '

18. Single and Complete Project. The

as identified under the Federal
Endangered Species Act (ESA), or
which will directly ov indivectly destroy
or adversely modily the critical habilal
ol such species. No activity is
authorized under any NWI which “may
affect’ a listed species or critical
habitat, unless ESA section 7
consultalion addressing the eflecls of
the proposed activily has been

or acjacent bank stabilization,

8. Adverse Effects From
{mpoundments. Il the activity creates an
impoundment of water, adverse effacts
to the aquatic system due to accelerating
the passage of water, and/or restricting
its flow must be minimized to the
maximum extent practicable.

9. Monageman! of Water Flows, To the
maximum extenl practicable, the pre-
cunstruction course, candition,
capacity. and location of open waters
musl be mainlained for each activity,
including stream channelization, storm
waler management activities, and
lemporary and permanent road
trossings, except as provided below.
The activity must be constructed to
withstand expected high flows, The
activily must not restrict or impeda the
passage of normal or high flows, unless
the primary purpose of the activity is to
impound water or manage high flows.
The aclivity may alter the pre-
construction course, condition,
oapacity, and location of open watars if
it benofits the aqualic enviromnent (e.g.,
slream restaralion or relocalicn
activilies),

10, IFills Within 100-Year Floodplains.
The activity must comply with
applicable FEMA-approved state or
lncal floodplain management
requirements.

11. Bquipment, Heavy equipment
working in wetlands or mudflats must
be placed on mats, or other measures
must be taken to minimize soil
disturbance.

12. Seil Erosion and Sediment
Controls, Appropriate soil ercsion and
sediment controls must be usad and
maintained in effective operaling
condition during construction, and all
exposed soil and other fills, as wall as
any work below the ordinary high water
mark or high tide tine, must be
permanently stabilized at the earliest
practicable date. Permittees are
encouraged 1o perform work within
walers of the Uniled Slales during
periads of low-flow or no-flow, or
during low lides.

13, Hemoval of Yemporary Fills.
Tewmporary fills must be reinoved in
their onlirety and the affected areas
returnod ta pre-construction elevations,
The affecled areas mnst be revegetated,
as appropriate.

activity must be a single and complete
project. The same NWP cannnt be nsed
more than once for the same single and
complele project,

16, WJ'Ic?cmd Sceniec Rivers, (a) No
NWP activity may occur in a component
of the National Wild and Scenic River
System, or in a river officlally
designatad by Congress as a “study
river” for possible inclusion in the
system while the river {s in an official
study status, unlass the appropriate
Federa! agency with direct management
responsihility for such river, has
delermined in writing that the proposed
activity will not adversely affect the
Wild and Scenic River designation or
study status.

(B] If a proposed NWP activity will
ocour in a component of the National
Wild and Scenic River Systern, or in a
river clficially designated by Congross
as a “study river” for possible inclusion
in the syslem while the river is in an
official study status, the permittes must
submil a pre-conslruction notificalion
isee general condition 32). The district
englneer will coordinate the PCN with
the Federal agency with divect
management respongibilily for that
river, The permittes shall not begin the
NWP activity until notified by the
district engineer thal the Federal agency
with direct management responsibility
for that river has determined in writing
that the proposed NWP activity will not
adversely alfect the Wild and Scenic
River dealgnation or study status,

{c) Information on Wild and Scenic
Rivers may be ohtained from the
approprialo Federal land management
agency responsible for the designated
Wild and Scenic River or study river
{e.g., National Park Service, U.S. Forest
Service, Burecau of Land Management,
U.8. Fish and Wildlife Servica).
Information on these rivers is also
available al: http://www.rivers.gov/.

17, Tribal Rights. No NWP activity
may cause mere than minimal adverse
ellects on tribal rights (including treaty
rights], protectad {ribal resources, or
tribal lands.

18, Endangered Species. {a) No
aclivity is authorized under any NWP
which is likely to directly or indirectly
jeopardize the continued existence of a
threatened or endangered specios or a
spocies proposed for such designation,

compleled. Direct cffecls arve tha
immediate eflects on lisled species and
critical habital cansed by the NWP
activity, Indivect effocts aro those effecls
on lisled spocies and criticel habilal thal
are caused by lhe NWP activity and are
later in time, but slill are reasonably
certain to oceur.

(b) Faderal agencies should fallow
their own procedures for complying
with the requirements of the ISA, I pre-
construclion notification is required for
tbe proposed activity, the Federal
permittee must provide the dialeicl
engineer with the appropriate
dotumentation to demonsirate
compliance with those requiraments.
The dislrict engineer will verily that the
appropriate documentation has been
submitted, If the apprapriate
documentalion has not been submitted,
additional ESA seclion 7 consullalion
may be necessary for the activily and
the respective federal agency would be
responagible for fulfilling its abligation
under section 7 of the ESA,

(¢} Non-iederal permitiees must
suhmit a pre-construction notification fo
the disirict engineer if any listed species
or cdesignaled critical habitat mighl be
affected or is in the vicinity of the
aciivity, or if the activity s lacated in
designaled critical habitat, and shall not
begin work on the activily unlil notified
by lhe disirict engineer that the
requirements of the ESA have beon
satisfied and that the activily is
authorized. For aciivilies that might
affect Fedorally-listed endangored or
threatened species or designaled crilical
habital, the pre-construction notification
musl include the name(s) of the
andangered or throalened spocies thal
might be affected by the proposed
activity or that utilize the designated
oritical hahitat that might be affected by
the proposed activity. The dislrict
engineer will determine whothor [he
propased activity “may alfact” ar will
have “no effect” lo listed species and
designated critical habitat and will
nolify the non-Federal applicant of the
Corps’ determination within 45 days of
receipt of a complete pre-construction
uotification. In cases where ths non-
Federal applicant has identified listed
species or critical habilal that might be
affecled or ig in the vicinily of the
aclivity, and has so notilied tha Corps,
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the applicant shall not begin work until
the Corps has provided nelification that
the proposed aclivity will have 'no
ellect” on listed species or critical
hahitat, or until ESA section 7
consultation has been completed. If the
non-Federal applicant has not heard
hack fram the Corps within 45 days, the
applicant must still wait for notification
from the Corps.

permit covers the proposed NWP
activity or whelher additional ESA
section 7 consultation is required.

(g) Information on the location of
threatened and endangered species and
their critical habitat can be obtained
directly from the cifices of the FWS and
NMT'S or their world wide Weh pages at
httpe/iwww fws gov/ or hitp://
www.fws gov/ipac and hitp://

proposod NWP aclivily er include &
vicinily map indicaling the location of
the bistoric properties or the potential
for lha presence of hisloric properties.
Assistance regarding information on the
location of, or potentisl for, the presonse
of historic properties can he sought [rom
the State Historic Presarvation OlTicer,
‘Tribal-Historic Preservation Officer, or
designaled tribal representativs, as

tdAswresvitof formatorhirformml
consuliation with the FWS or NMFS the
district engineer may add species-
specific permil conditions to the NWPs,

{a) Aulhorizalion of an activity by an
NWP does not authorize the “lake” of a
throalened or endangered species as
defined under the ESA., In the absence
of separate authorization (e.g., an ESA
Seclion 10 Permit, a Biological Opinion
wilh "incidental take” provisions, etc.)
from the F'WS or the NMFS, the
Iindangered Species Act prohibits any
person subject to the jurisdiction of the
United States to take a listed species,
where ‘‘take” means to harass, harm,
pursue, hunt, shool, wound, kill, trap,
capluro, or collect, or to allempt to
engage in any such conduct, The word
“harm™ in the definition of “lake”
maeans an acl which aclually kills or
injures wildlife. Such an acl may
include significant habitat modification
ar degracdation where it actually kills or
injures wildlile by significantly
inpairing essential behavioral patterns,
including breeding, feeding or
shicltering.

{[) If the non-lederal permitiee has a
valicd BSA section 10(a){1}(B) incidental
take permit with an approved Habitat
Conservation Plan for a project or a
group of projecls that includes the
proposed NWP activity, the non-federal
applicant should provide a copy of that
ESA saction 10(a)(1)(B) permit with the
PEN ragnired by paragraph (c) of this
general condition, The district engineer
will coordinate with the agency that
lasued the ESA seclion 10{a)(1)(B)
pormil lo defermine whether the
proposed NWP activity and the
associaled incidental lake were
considered in the internal ESA section
7 consullation condncted for the ESA
section 10{a)(1){B} permit, If that
ceordinalion results in concurrence
(rom the agency that the proposed NWP
activity and the associated incidental
take were considerad in the internal
ESA soction 7 consultation for the ESA
section 10(a){1)(B) permit, the district
engineer does not need to conduct a
soparate ESA section 7 consullation for
the proposed NWP activity, The dislriet
engincer will notify lhe non-federal
applicant wilhin 45 days of receipt ofa
romplele pre-consleuction notification
whether Lhe ESA scction 10(a){1)(DB)

WWW.IITIfs, Toaa.gov/ pr/species/esa’
respectively.

18. Migratory Birds and Bald and
Golden Eagles, The permittee is
responsible for ensuring their action
complies with the Migratory Bird Treaty
Act and the Bald and Golden Eagle
Protection Act. The permiltee is
responsible for contacting appropriate
local office of the U.8. Fish and Wildlife
Service to determine applicable
measures to reduce impacls to migratory
birds or eagles, including whether
“incidental take” permits are necessary
and available under the Migratory Bird
Treaty Acl or Bald and Golden Eagle
Proteclicn Act for a particular activity,

20. Historic Properties. (a) In cases
where the district engineer determines
that the activity may have the potential
Lo cause effects to properties listed, or
eligible for listing, in the National
Register of Historic Places, the aclivity
is not anthorized, until the reqnirements
ol Section 106 of the National Historic
Preservation Act (NHPA) have been
satisfied,

{b) Federal permittees should follow
their own procedures for complying
with the requirements of section 106 of
the National Historic Preservation Act,
If pre-construction nolification is
requirad for tho proposed NWP activity,
the Federal permillee must provide the
district engincer with the appropriate
documentation to demonstrate

rompliance wilh those requirements,

The district engineer will verify that the
appropriate documentation has heen
submitted., 1f the appropriate
docnmenlalion is not submitted, then
additional consullation under section
106 may be necessary. The respective
federal agoncy is responsible for
fnlfilling its obligation to comply with
section 106,

{c) Non-[federal permittees must
submif a pre-conslruction notification (o
the district engineer if the NWP activity
might have the polential to cause elfects
to any historic propertiss lisled on,
determined te be eligible for listing on,
or potentially eligible for listing on the
Nationa} Regislar of Hisloric Places,
including previously unidentified
proparties, For such activities, the pre-
consiruction nctification musl state
which historic properties might have
the potential to be allected by the

apprepriate, and the Naticnal Regisler of
Historic Places (see 33 CFR 330.4(g)).
When reviewing pre-construclion
notifications, disiricl engineers will
comply with the current procedures for
addressing the requirements of section
106 of the Nalional Hisloric
Prasorvation Acl. The district enginecr
shall meke a reasonable and good faith
effort to carry oul approprialc
idenlification elforts, which may
include background research,
gonsultation, oral history interviews,
sample field invesligation, and field
survey, Based on the informalion
subimitted in the PCN and these
idenlification efforts, the district
enginoer shall determine whether the
proposed NWP activity has the polenlial
to cause effects on the hisloric
properties, Section 106 consultalion is
not required when the district engineer
determines thal the activily does nol
have the polenltial Lo cause elfocls on
historic properties (see 36 CFR 800.3{a)).
Scction 106 consullation is requirnd
when the district engineer delermines
that the activity has (he potential o
cause eflfecls on hisloric properties. The
district enginear will conduct
consullation with consulting parties
identified under 36 CFR 800.2(c) when
he or sho.makes any ol the following
elfecl determinations for the purposes of
section 106 of the NHPA: no historic
properties affected, no adverse effect, or
adverse effect. Where the non-Foderal
applican( has identified historic
properlios on which ths aclivily might
have the polential to cause effects and
so notified the Corps, the non-Faederal
applicant shall nol begin the activily
until notified hy the district engineer
either that the activity has no potential
to cause offects to historic properlies or
that NHI'A section 106 consullalion has
been completed.

(d) For non-lfederal permitless, the
district engineer will nolily the
prospective permittec within 45 days of
receipt of a complele pre-construction
noiilication whether NHPA seclion 1006
consultatien is required. If NHPA
section 106 consullation is reguired, the
district engineer will notily the non-
Foderal applicant thal he or she cannot
begin the activity until seclion 106
consultalion is completed. If the non-
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Irderal applicant has not heard back
from the Corps within 45 days, the
applicant must still wait for notification
from the Corps.

(e) Prospeclive permittees should be
aware Lhat section 110k of the NHPA (54
U.S.C, 306113) prevents the Corps from
granling a permit or other assistance to
an-applicant who,-with intent to avoid
the lequimmcnts of section 106 of the

also designate additional critical
rasource waters afler notice and
opportunity for public comment,

a) Discharges of dredgad or fill
material into waters of the United States
are not authorized by NWPs 7, 12, 14,
16, 17, 21, 29, 31, 35, 38, 40, 42, 43, 44,
49, 50, 51, and 52 for any activity

-within, er directly-affecting; critical

rescurca waters, including wetlands

more than minimal adverse
environmental eflfects, Compensalory
mitigation for logses of glreams should
be provided, il practicable, through
slream rehabilitalion, enhancement, or
preservation, since streams are difficull-
to-replace resources (see 33 CFR

332.3(e)(a)).

(e} Gompensatory mitigation-plans for - -~
NWP aclivilies in or near steeams or

TTTTA

NHP#, s intontionally significantly
advmso]y affected a historic property lo
which the permil would relale, or
having legal power lo prevent i,
allowed such sipnificant adverse effect
lo oceur, unless the Corps, after
consullalion with the Advisory Council
on Historic Preservealion (ACHP),
delermines that circumstlances justify
granling such assistance daspite the
atdverse effect created or permitted by
the applicant: If circumstancaes justify
granling the assistance, the Corps is
required o notify the ACHP and
provide docurnentalion specilying the
circumstances, the degree of damage to
the integrity of any historic properties
alfected, and proposed mitigation. This
documentation must include any views
obtained from the applicant, SHPO/
THPO, appropriate Indian tribes if the
undertaking occurs on or affects historic
properlies en tribal lands or alfects
propertics of interest Lo those tribes, and
ollier parlies known Lo have a legilimate
interest in the impacls to the permittod
aclivily on hisloric properties.

21, Discovery of Previously Unknown
Remains and Arlifacts. If you discovar
any previously unknown historic,
cultural or archeological remains and
arlifacls while ascomplisbing the
activily authorized by this permit, you
must immediately notify the district
engineer of what you have found, and
lo the maximum extenl practicable,
avoid construction activities that may
affect the remains and artifacts until the
required coordination has been
completed, The district engineer will
initiate the Federal, Tribal, and stale
coordination required to determing if
the items or remains warranl a recovery
eflort or if the site is eligible for listing
it the Nalional Register of Hislorie
Placoes

22, I)ﬂsrpnared Critical Resource
Waiers, Crilical resource waters include,
NOAA-managed marine sanctuaries and
marine monuments, and National
Lsluarine Research Reserves, The
dislricl engineer may designate, after
notice and opportunity for public
commenl, addilional waters officially
designated by a state as having
particular environmental or ocological
significance, such as putstanding
national resource waters or state nalural
heritage sites. The district engineer may

adjacent 1o such walers.

Eb) For NWPs 3, 8, 10, 13, 15, 18, 19,
22,23, 25, 27, 28, 30, 33, 34, 36, 37, 34,
and 54, notification is required in
accordance with general condition 32,
for any aclivity proposed in the
designated critical rasource waters
including wetlands adjacent to those
waters, The districl enginger may
authorize activities under these NWPs
cnly after it is determined that the
impacts Lo the critical resource walers
will be no more than minimal,

23, Mitigalion. The distriol engineer
will censider the following factors when
determining appropriate and practicable
mitigaticn necessary tc ensure that the
individual and cumulative adverse
envirenmentlal effacts are no more than
min{mal:

(2) The activity must be designed and
constructed te avoid and minimize
adverso effects, bolh temporary and
permanent, le waters of the United
Stales to the maximum extont
practicable at the project site (f.e., on
site),

(b) Mitigation in all ils forms
(avoiding, minimizing, rectifying,
reducing, or compensating for resonrce
laossos) will be required Lo the extent
necessary to ensure that the individual
and cumulative adverse environmental
offects are no more than minimal,

(c) Compensatory mitigation at a
minimum onae-for-one ratio will be
required for all watland losses that
excead Yio-acre and require pre-
conslruclign notificalion, unless the
district engineer detsrmines in writing
that either soma other form of mitigalion
would be mare environmentally
appropriate or the adverse
environmental effects of the pr opmed
activity are mo more than minimal, and
provides an activity-specific waiver of
this requirement. For wetland losses of
Ao-acre or less thal require pre-
construction notification, the district
engineer may determine on a case-by-

ccase basis that compensatery mitigation

is required to ensure that the activity
results in only minimal adverse
environmental effects,

(d) For losses of slreams or other open
walers that require pre-construction
notification, the dislrict engineer may
require compensalory mitigation to
ensure that the activily results in no

other open walers will normally Include
arequirement [or Lhe restoration or
enhancement, maintenance, and legal
protection (e.g., congervation easements)
of riparian areas next te open walars. In
some cases, the restoralion or
maintenance/prolection of riparian
argas may be the only compensatory
mitigalion required. Restored riparian
areas should consist of native spocies,
The width of the required riparian area
will address documented water qualily
or aquatic habital loss concarns,
Narmally, the riparian area will be 25 to
50 feat wida on each side of the siream,
but the district engineer may require
slightly wider riparian arcas to addross
documented waler quality or habilat
loss concerns. IF il is nol possikle 1o
restore or maintain/protect a viparian
area on both sides of a stream, or if the
waterbody is a lake or coastal walers,
then resloring or maintaining/pratecting
a riparian area along a single bank or
shoreline may be sulficient, Where both
wellands and open waters exist on tho
project site, the districl enginger will
determine the appropriale
compensalory miligation {e.g., riparian
areas and/ar wellands compensalion)
based on what is best for tha aqualic
environment on a watershed basis. Tn
cases whare riparian areas are
determined to be lhe most appropriale
form of minimizalion or compensatory
miligalion, the disteicl enginesr may
waive or reduce the requirement ta
provide wetland compensalory
mitigation for wetland losses.

() Compensatory miligation projacts
provided to offset losses of agualic
resources must comply with the
applicable provisions of 33 CTR part
332,

(1) The prospective permillec is
responsible for proposing an
appropriate compensatory mitigation
aption if compensatory miligation is
necsessary to ensure that the activity
resulls in no more than minimal adverae
environmental effects. For the NWPs,
the preferrod mechanism for providing
compensalory mitigalion is mitigalion
bank cradils or in-lieu fea program
credils (see 33 CFR 332.3(b)(2) and (3)).
However, il an dpp!OpI‘lrﬁO numbor and
type of mitigalion bank or in-lieu cradils
are nal avaﬂablo al the time the PCN is
submitled to the district engineer, the
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district engineer may approve the use of
permillee-responsible mitigation.

(2] The amount of compensalory
miligalion required by the district
enpineer must be sufficient to ensure
that the authorized activity results in no
maore lhan minimal individual and
cumulative adverse environmental
alfacls (see 33 CFR- 330:1(e)(3)). {See --- -
also 33 CFR 332.3(f).

{oY

{(h) Permittess may propose the use of
mitigalion banks, in-lieu fee programs,
or permittee-responsible mitigation,
When developing a compensatory
mitigation proposal, the permittee must
consider appropriate and practicable
options consistent with the framework
at 33 CFR 332.3(b}, For activities
resulting-in the loss of marine or- ----
esluarine rescurces, permiltee-

- Conditions, Theactivity must cemisly —

must be obtained, or a presumplion of
concurrence must ocour (see 33 CFR
330.4(d)}. The district engineer ora
Stale may require addilional measures
to engure that the authorized aclivily is
consistent with state coastal zene
management requirements,

27. Regional and Cose-By-Case

with any regional conditions thal may

(33 8imce the likelihood ol suooess 1s
greater and the impacts to potentially
valuable uplands are reduced, aguatic
resource restoration should be tha first
compensatory mitigation option
considered for parmittee-responsible
mitigation.

[457 If permittes-responsible mitigation
is the proposed opticn, the prospective
permillee is responsible for submilling a
miligalion plan, A conceptual or
detailed mitigalion plan may be used by
the dislricl enginoer to make the
decision on the NWP verificalion
recpuest, but a final miligation plan that
addresses the applicable requirements
ol 33 CFR 332.4{c}(2) through (14) must
b approved by the district engineer
hefore the permittee begins work in
waters of the United States, unless the
district engineer detarmines thet prior
appraval of the final mitipation plan is
nol praclicable or not necessary lo
ensure timely completion of the
raquired compensatory miligation (see
33 CIFR 332.3(k){(3)).

(5) If mitigalion bank or in-lieu fee
program credits are the proposed
oplinn, the miligation plan only needs
Lo acldress the basoline canditions at the
inpact sile and the number of credils to
he provided.

(8} Compensalory mitigation
requirenents (e.g., resource type and
amount to be provided as compensatory
miligalion, site protection, ecological
performanco standards, moniloring
requirements) may he addressed
through conditions added to the NWP
authorization, instead of components of
u componsatory mitigation plan (see 33
CFR 332.4(c)(1)(i1)).

(g) Compensatory mitigation will not
be used Lo increase the acreage lossas
allowed hy the acreage limits of the
NWPs. For example, if an NWP has an
acreage limit of Ye-acre, L cannol he
nsed Lo authorize any NWE activity
rosulling in the loss of greater than -
sore o walers of the United States, even
il compensalory mitigation is provided
ihal replaces or restores some of the lost
walors, However, compensatery
miligation can and should be used, as
necessary, to ensure that an NWP
aclivity already meeting the established
acreage Hmits also satisfies the no more
(han minimal impact requirement for
thea NWPs,

responsible miligation may be
environmentally preferablo if there are
no mitigation banks or in-lieu fee
programs in the araa that have marine
or estuarine credits available for sale or
transfer lo the permjltes, For permiltee-
respensible mitigation, the special
conditions of the NWP verification must
clearly indicale ths parly or parties
responsible for the implementation and
performence of the compensatory
miligalion project, and, if required, its
long-term management,

(i) Where certain functions and
services of waters of the United States
are permanently adversely affected by a
regulated aclivity, such as discharges of
dredged or fill material into waters of
the United States that will convert a
forested or scrub-shrub wetland to a
herbaceous wetland in a permancutly
maintained utility line right-of-way,
mitigation may be required to reduce
the adverse environmental effects of the
activity to the no more than minimal
level,

24, Safely of Impoundment
Siruciures, To ensure that all
impoundment structures are safely
designed, the district engineer may
require non-Federal applicants to
demonstrate that the structures comply
witli established slate dam satety
criteria or have been designed by
qualified persons, The district engineer
may also require docurnentation that the
design has heen independently
reviewed by similarly qualified persons,
and appropriate modifications made to
ensure safoty,

25, Water Quality. Where States and
authorized Trihes, or EPA whore
applicable, have nol previously certilied
vompliance of an NWP with CWA
section 401, individual 401 Water
Qualily Certification must he obtained
or waived {see 33 CFR 330.4(c)), The
dislrict engineer or State or Tribe may
require additional water quality
management measures Lo ensure that the
authorized aclivily does not result in
more than minimal degradation of water
quality.

28, Coastal Zons Management. In
coastal states where an NWP has nat
previously received a state coastal zone
management consistency concurrence,
an individual state coastal zone
managemeut consisteucy concurrence

have been added by the Division
Engineer (see 33 CIFR 330,4(e)) and with
any case specific conditions added by
the Corps or by the state, Indian Tribs,
or U8, LPA in its section 401 Water
Quality Certificalion, or by the alale in
its Coastal Zone Management Al
consistency detarmination,

28. Use of Multiple Nationwide
Permils, The use of more than ane NWP
for a single and complete project is
prohibiled, except when the screage loss
of waters of the United States
authorized by the NWPs does not
excead the acreage limit of the NWP
with the highesl specified acreags limit.
For example, if a road crossing over
tidal walers is constructed under NWP
14, with associated hank stabilization
authorized by NWP 13, the mnaximum
auroage loss of walers of the United
States for the tolal project cannot exceed
a-acre,

29, Transfer of Nationwide Fermit
Varificalions, If the permiltee sells the

" properly associaled with a nationwide

permit verification, the permittec may

transfar the nationwide permil

verificalion to the new owner hy

suhmilting a lelter to the appropriale

Corps district office to validale the

transfer. A copy of the nationwide

permit verificalion must be attached lo i

the letter, and the letlor musl contain \

the following statement and signalure; :
When the structures or work authorized by

this nationwide permit are still in exislonca

at the timae the property is transferrad, the

terms and conditions of this najonwide

permit, including eny special conditions,

will continue to he binding on the now

owner(s) of the property, To validate the

transfor of this nationwide permit and the

associated liabilities associated with

complisnce with its terms and conditions,

have the transforee sign and date below,

{Transfcree)

(Date)

30. Compliance Certification. Luch
permittes who receives an NWP
verification letter from the Corps must
provide a signed certification
docnmenting completion of the i
authorized activity and implementation
of any required compensatory
mitigation. The success of any required
permities-responsible mitigation, ;
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including the achievement of scological
performance standards, will be
addressed separately by the district
engineer. The Corps will provida he
permittee the certification document
with tha NWP verificalion letter. The
cerlification docunienl will include:

(a) A statement thal the authorized
aclivily was done in accordange-with- - -
the NWP authorizalion, including any

make the PCN complete. As a general
rule, district engineers will request
additional information necessary to
make the PCN complele only once,
However, if the prospective permitlee
does not provide all of'the requested
information, Lthen the district enginear
will notily the prospective permittee

‘hat the PCN is still ingornplete-and the

PCN review process will not commence

(3) Idenlily Uhe specilic NWP or
NWP(s) the prospealive permilles wanls
to use lo authorize the proposed
activily;

(4) A description of the proposad
activity: the aclivity's purpose; direct
and indirec| adverse environmental
effecls lhe activity would cause,

“indlnding the anticipated amoini of loss

of wellands, other spacial aquatis siles,

penorah Togiorml, o activity-specitic
condilions;

{b} A statement that the
implementation of any requirad
compensalory mitigation was completed
in accordance with the permit
congdilions, If credits from a mitigation
bank or in-lien fee program are used to
salisly the compensatary mitigation
requirements, the certification must
include the documentation raquired by
33 CFR 3352.3(1)(3) to confirm that the
permittee secured the appropriate
number and resource type of eredits;
and

(¢) The signature of the permitias
cerlilying the cempletion of the activity
and miligation. :

The compleled cerlification document
must be submitted to the distrial
engineer within 30 days of completion
of e suthorized aclivity or the
implementation of any required
compensalory miligalion, whichever
ncours later,

31. Activities Affecting Sirtictures or
Works Built by the United States. If an
NWP activity also requires permission
from the Corps pursuant to 33 U,58.C,
408 because it will alter or temporarily
or permanently occnpy or use a U.S,
Army Corps of Engineers (USACE)
federally authorized Givil Works project
(a "USACE project”), the prospective
permillee must submit a pre-
conslroction notificalion, See paragraph
(hJ(10) ol general condition 32, An
aclivity that requires section 408
permission is nat authorized by NWD
until 1he appropriate Gorps office issues
the seclion 408 permission to aller,
oecupy, ot use the USACE project, and
the district engineer issues a writlen
NWP verilication,

32, Pre-Construction Notification, (a)
‘Thiming, Where required by the terms of
the NWP, the prospective permittec
must notify the district engineer by
gubinilting a pre-constrnction
notification (PCN) as early as possible,
The dislrict engineer must determine if
the PCN is complate within 30 calendar
days of the date of receipt and, il the
PCN is determined to be incomplete,
notily the prospective permittae within
thal 30 day period lo request the
addilional information necessary to
make the PCN complete. The request
musl specify the information neaded to

unftil atl ol the requested information
has been received by the district
engineer. The prospective permitiee
shall not begin the activity until sither;

(1) He or she is notified in writing by
the district engineer that the activity
may proceed under the NWP with any
special conditions imposed hy the
dislrict or division anginger; or

(2) 46 calendar days have passed from
the district engineer’s receipt of [he
complste PCN and the prospective
permittee has not received writlen
notice from the district or division
engineer, However, if the permittee was
required to notily the Corps pursuant to
general condilion 18 that listed species
or critical habitat might be affectad or
are in the vicinily of the activity, or lo
notify the Corps pursuant to general

. conditicn 20 that the activity might

have the potential tc cause effects to
historic properties, the permittee cannot
begin the activity until receiving written
notification from the Corps that there is
“no effect” on listed species or "“no
potential to cause etfacts” an historic
properties, or that any consuliation
required vmder Section 7 of the
Endangered Species Act (see 33 CFR
330.4(1)) and/or section 106 ol the
Natlonal Histeric Preservalion Act (see
33 CFR 330.4(g)) has been completed,
Also, work cannot begin under NWPs
21, 49, or 50 until the permittee has
received written approval from the
Corps. If the proposed activity reqnires
a written waiver lo excoed specified
limils of an NWP, the permittee may not
begin the activity until the district
gngineer issues the waiver, If the district
or division engineer notifies the
permitlee in writing that an individual
permit is required within 45 calendar
days of receipl of a complete PCN, the
permittee cannot begin the activity unlil
an individual perimit has been obtained,
Subsequently, the permittee’s right Lo
proceed under the NWF may be
modifiad, suspended, or revaked only in
accordance with the procedure sel forth
in 33 GFR 330.5{d)(2).

{(b) Contents of Pre-Construction
Notification; The PCN must be in
writing and include the following
informalion:

(1) Name, address and telephone
numbers of the prospective permittee;

(2] Location of the proposed activity;

and other walers expected Lo result [rom
the NWP activily, in acres, linear feet,
or other appropriate unit of moasuro; a
description of any proposad mitigation
measures inlended o reduce the
adverse environmental effects cauged by
the proposed aclivity; and any other
NWZP(s), ragional general permil(s}, or
fndividual permil(s) vsed or intended 1o
be used to authorize any parl of the
proposcd project or any relaled activity,
including mher sepacale and distant
crossings [or linear projects that require
Department of the Army authorization
but do not require pre-consirucltion
notification, The descriplion of the
proposed activity and any proposed
mitigalion measures should be
sufficiently detailed to allow the disirict
engineer lo determina that the advoerse
environmental effecls of the activity will
be no more than minimal and to
determine the need for compensoelory
mitigation ar othar miligation measures.
For single and complote linear projscts,
the PCN musl include Lhe quanlity of
anticipaled losses of wetlands, other
special aqualic silos, and other walars
for each single and complele crossing of
these wetlands, other special aquatic
sites, and other walaers. Skelches should
be provided when necessary (o show
that the activily complios with Lhe lerms
of the NWP, (Sketches usually clarify
the activity and when providad resulls
in a quicker decision, Skelches should
contain sufficient detail to provide an
ilhestrative description of the proposad
activity (e.g., a conceplual plan), but do
not need to be detailod engineering
plans);

(5) The PCN must includo a
delineation of wellands, other special
aqualic sitos, and other waters, such as
lakes and ponds, and perennial,
intermittent, and ephemeral streams, on
the project site, Wetland delineations
must be prepared tn accordance with
tbe current method required by Lhe
Corps. The permillee may ask the Corps
to delineato the special aqualic sites and
other waters on the projecl sile, hul
there may be a delay if the Corps does
the delinsation, especially il the projecl
sile is large or contains many wellands,
other special aquatic sites, and other
waiers. Furthermoro, the 45 day peried
will not start until the delineaticn has
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heen submitted to or completed by the
Corps, as appropriate;

(6) If the proposed activity will result
in tha loss of greater than Yio-acre of
wetlands and a PCN {s required, the
prospective permittee must submit a
statement describing how the mitigation
requirement will be satisfied, or
explaining why the adverss
environmental effecis are no more than

permission from the Corps office having
jurisdiction over that USAGE project,

(¢) Form of Pre-Construction
Notification: The standard individual
permit application form (Form ENG
4345) may be used, hut the completed
application form must clearly indicale
that it is an NWP PCN and must include

~all-of the applicable-information - -

required in paragraphs (b)(1) through

engineer will fully consider agency
commenls received within the specified
time frame concerning the proposed
activity’s compliance with the terms
and condilions of the NWPs, including
the need for miligalion to ensure the net
adverse enviranmonlal effects ol the
proposed activity are no more than
minifal The disticCengingorwill =~
provide no response o the resource

minimal and why compensatory
mitigation should nol be required. As an
allernalive, the prospective permitlee
may submil a conceplual or detailed
miligation plan.

(7) For non-Federal permittees, if any
lislod speoies or designalted critical
habilal might be atfected or is in the
vicinity of the activily, or if the activity
is located in designated critical habitat,
the PCN must include the name(s) of
lhose endangered or threatened species
that might be affected by the propased
aclivity or utilize the designated critical
habital that might be affected by the
proposed activity, Far NWP activities
that require pre-construction
notification, Federal permillees must
provide documentation demonstrating
compliance with the Endangered
Species Acl;

(8) For non-Federal permittees, if the
NWIP aclivily mighl have the polential
lo cause ellects Lo a historic property
listed ou, delermined lo be eligible for
listing on, or potentially eligible for
lisling on, the National Register of
I'isloric Places, the PCN must state
which historic property might have the
potential to be affected by the proposed
activity or include a vicinity map
indicaling the location of the historic
praperty, For NWP activities that
require pre-constrnction notification,
Foderal permittees must provide
docnmentation demanstraling
compliance with section 106 of tha
Naliona] Historic Preservalion Acl;

(9] For an activily that will ocenr in
a component of the National Wild and
Scenic River Syslein, or in a river
alficially designated by Congress as a
“sludy river” for possible inclusion in
the syslem while Lhe river is inan
official study status, the PCN must
identify the Wild and Scenic River ar
e “study river” {see general condition
16); and '

(10) IFor an activily that requires
pormigsion from the Corps pursuant (o
33 1.5.C, 408 because it will aller or
lemporarily or permmanently occupy or
use a U.S. Army Corps of Fugineers
tederally autharized civil works project,
the pre-construction notification must
include a statement confirming that the
project proponent has submitted a
wrillen reques! for section 408

(10] of this geneval condition, A letter
conlaining the required information
may also be used. Applicants may
provide electronic files of PCNs and
supperting materials if the district
ongineser has esiablished tools and
procedures for electronic submittals.

(d) Agsney Coordination: (1) The
district engineer will consider any
comments from Federal and state
agencies concerning the proposed
aclivity's compliance with the terms
and condilions of the NWPs and the
need for mitigalion 1o reduce the
activity’'s adverse environmental effects
o thal they are no more than minimal.

(2) Agency coordination is required
for: (i) All NWP activities Lhat require
pre-construction notification and result
in the loss ol greater than “z-acre of
walters of the United States; (ii) NWP 21,
28, 39, 40, 42, 43, 44, 50,51, and 52
aclivities that reqnire pre-construction
notification and will resull in the loss of
greater than 300 linear feel of stream
bed; (1ii) NWP 13 activities in excess of
500 linear feet, fills greater than one
cubic yard per running foot, or involve
dischargss of dredged or fill material
into special aqualic sites; and (iv) NWP
54 activities in excess of 500 linear feet,
or that extend into the waterbody more
than 30 feet from the mean low water
line in tidal waters ar the ordinary high
watar mark in the Great Lakes,

(3) When agency coordination ig
required, the district engineer will
immedialely provide (e.g,, via email,
facsimile ransmission, overnight mail,
ar other expadilious manner) a copy of
the complete PCN to the appropriale
Federal or stale offices (FWS, state
natural resource or water quality
agency, EPA, and, il appropriale, tbe
NMFS). With the oxception of NWP 37,
these agencies will have 10 calendar
days from the dale the material is
transmitted to notify the district
engineer via telephone, facsimile
transmission, or email that they intend
to provide substantive, site-spocific
commenls, The comments must explain
why the agency believes tho adverse
environmental effscts will be more than
minimal, If so conlacled hy an agenay,
the districl enginecr will wait an
addilionel 15 calendar days before.
making a decision on the pre-
construction nolification, The district

agency, except as provided helow, The
district engineer will indigate in the
administralive record associated with
each pre-construclion notification thal
the resource agencies’ concerns were
considered, For NWP 37, the emergency
watershed protection and rehabilitation
activity may proceed immedialely in
cases where there is an unacceplable
hazard to life or a significant loss of
property or economic hardship will
oceur, The district engineer will
consider any comments received ta
decide whether the NWP 37
authorizalion should he modified,
suspended, or revoked in agoordance
wilb the procedures al 33 CFR 330.5,

(4) In cases of where the prospeclive
permiltee is not a Federa agency, the
district engineer will provice a response
to NMF'S within 30 calendar days of
receipt of any Essenlial Fish Hahital
conservation recommendalions, ag
required by section 305(b)(4)(B) of (he
Magnuson-Stevens Fishery
Conservation and Management Acl,

{5) Applicants are encouraged to
provide the Corps with either glactronic
files or mnltiple copies of pre-
construction notifications to expeadile
agency coordination,

D, District Engineer’s Decision

1. In reviewing the PCN for the
propused activity, the district enginser
will determine whather the activity
aulhorized by the NWP will resull in
more than minimal individual ar
cumulative adverse environmental
effects or may boe contrary to the public
interast, Tf a project proponent requesls
aulhorization by a speeific NWP, 1he
districl engineer should issue lhe NWP
verification for that aclivity if it ineels
the terms and condilions of thal NWP,
unless he or she determines, aflor
considering mitigation, that tha
proposed activity will result in maore
than minimal individual and
cumulative adverse effects on the
equatic environment and other aspects
of the public inlerest and exergises
discretionary authority Lo require an
individual permit for the proposed
activily. or a linear project, thig
determination will include an
evaluation of the individual crossings of
walers of the United Stales (o determine
whalher they individually salisfy the
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terms and conditions of the NWP(s), as
wall as the cumulative effects causad by
all of lhe crossings authorized by NWP,
Il an applicant requests a waiver of the
300 linear fool limit on impacts to
streams or of an otherwise applicahle
timil, as provided for in NWPs 13, 21,
24, 36, 39, 40, 42, 43, 44, 50, 51, 52, or

54 ho-district engineerwill only grant ---

the waiver npon a written determination

activities with smaller impacts, or lor
impacts to other types of waters (e.z.,
streams). The districl engineer will
consider any proposed compensatory
mitigation or other mitigation measures
the applicant has included in the
propesal in determining whether the net
adverse environmental effects of the

-proposed aclivity are-no more-than----- -

minimal. The compensatory mitigation

“determines that mitigation is requived o

autharized under the NWP subjecl lo
the applicant’s submission ol a
mitigation plan that would reduge Lhe
adverse environmental effecls so that
they ara no more than minimal; or (c)
that the aclivity is authorized undar the
NWP with specific modifications or
conditions. Where the district engineer

ensure no more than minimal advarse

that the NWE activity will result in only
minimal individual and cumulative
advorse environmental effects, For those
NWPs that have a waivable 300 lingar
foot limit for losses of intermittent and
ephemaral siream bed and a %4-acre
limit (i.e.,, NWPs 21, 29, 39, 40, 42, 43,
44, 50, 51, and 52), the loss of
intermillent and ephemeral stream bed,
plug any other iosses of jurisdictional
walers and wellands, cannol excead Ve-
acre.

2, Whon making minimal adverse
cnvironmenlal effeclts determinalions
the districl engineer will consider the
diroct and indivact effects cansed by the
NWP activily. He or she will also
censider Lhe cumulative adverse
onvironmental effects caused hy
aclivities authorized by NWP and
whelher those cumnlative adverse
envirommental effacts are no more than
minimal, The district engineer will also
congider site specific factors, such as the
onvironmental setling in the vicinily of
the NWT activity, the type of resource
thal will be affected by the NWP
activity, the funclions provided by the
aguatic resources thal will be affected
by the NWP aclivily, the degree or
magnilude lo which the aguatic
resources perform those functions, the
exlenl thal aqualic resource functions
will be lost as a result of the NWP
aclivily (e.g., parlial or complete loss),
lhe duralion of the adverse effects
(lornporary or permanent), the
importance of Lhe aquatic resource
lunclions Lo the region {e.g., watershed
or ecoregion), and miligation required
by Lhe district engineer, If an
appropriale lunctional or condition
assessment method is available and
practicable to use, that assessimenl
method may be used hy the district
engincer to assist in the minimal
aclverse cnvironmental effects
delermination. The district engineer
may add case-specific special
conditions {0 the NWP autharization lo
arldress site-specific environmental
CHNCErns.

3. 1 the proposed activity requires a
PON and will result in a loss of greater
than Vin-acre of wetlands, the
progpective permittee should submit a
mitigation proposal with the PGN.
Applicants may also propose
compensatory mitigation for NWP

proposal may be either conceptual or
detailed. If the district engineer
determines that the aclivily complies
with the terms and condilions of the
NWP and that the adverse
environmental effects are no mors than
minimal, after considering mitigation,
the district engineer will notity the
permittec and include any activity-
specific conditions in the NWP
verificalion the district engineer deems
necessary. Conditions for compensalory
mitigation requirements must comply
with the appropriate provisions at 33
CFR 332.3(k}. The district engineer must
approve the fina] mitigation plan before
the permiltee commences work in
waters of the United States, unless the
district engineer determinas that prior
approval of the final mitigation plan is
not practicable or not necessary to
ensure timely completion of the
required compensatory mitigation, If the
prospective permittee clocts to submil a
compensatory mitigation plan with the
PCN, the district engineer will
expeditiously review the proposed
gompensatory mitigation plan. The
district engineer must review the
proposed compensatory mitigation plan
within 45 calendar days of receiving a
complele PGN and determine whether
the proposed mitigation would ensure
the NWP aclivity results in no more
than minimal adverse environmental
elfeats, If the net adverse environmental
effects of the NWP activity (after
consideration of the milipation
proposal) are determinad by the disirict
enginaer lo be nc more than minimal,
the district engineer will provide a
timely written response to the applicant.
The response will state that the NWP
activity can proceed under the terms
and conditions of the NWP, including
any activily-specific conditions added
lo the NWP authorization by the disirict
engineer,

4, If tho district engineer determines
that the adverse environmental effecls of
the proposed activity are more than
minimal, then the disiricl engineer will
notity the applican! either: (a) That the
activity does not qualifly for
authorization under the NWP and
instruct the applicant cn the precedures
to seek authorization nnder an
individnal permit; (h) that the activity is

environmental effects, the activity will
be authorized within the 45-day PCN
poriod {unless additional time is
required Lo comply with general
condilions 18, 20, and/or 31, or o
evaluate PCNs for activilies authorized
by NWPs 21, 49, and 50), with activily-
spocific conditions that state the
mitigalion requirements, The
authorization will include the necessary
conceplual or delailed mitigation plan
or a requirement that the applicanl
suhmit a mitigation plan thal wouid
reduce the adverse environmental
elfects so that they are no more than
minimal. When compensatory
mitigation is required, no work in
waters of the United States may ocour
until the districl engineer has approved
a specific mitigation plan or has
delormined thal prior approval of a final
miligation plan is nol prachcable or nol
nccessary Lo ensure timely complelion
ol the required compensaiory
mitigalion.

E. Further Information

1, District Engineers have authorily o
determine if an aclivity complies with
the terms and conditions of an NWP,

2, NWPs do not obviale the need to
obtain other [ederal, slale, or local
permils, approvals, or authorizalions
required by law.,

3. NWPs do nol grant any proporty
rights or exclusive privileges.

4, NWPs do nat authorize any injury
to the properly or rights of clhess,

5, NWPs do nol autherize interlerence
wilh any existing or proposed Fadaral
project (see general condition 31).

F. Definitions

Best managemen! practices (BAPs):
Policies, practices, procedures, or
structures implomented to miligate lhe
adverse environmental effects on
surface waler quality rasulting [vom
dovelopmenl, BMPs are cateporized as
structural or non-structural,

" CGompensatory mitigation: The
restoralion (re-establishment or
rehahilitation), establishment (creation),
enhancement, and/or in certain
circumstances preservalion of agualic
resources for the purposes of oflsetting
unavoidable adverse impacls which
remain alter all appropriate and
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practicable aveidance and minimization
has been achieved,

Currently serviceqble: Useable as is or
with some maintenance, but not so
degradaed as Lo essentially require
reconstruction,

Direct effects: Tffects that are caused -
by the aclivily and occur at Lhe same
time and place, .

I“Harhmge The term “dlqchmge

lines, tidal gagss, or other suitable
msans that delineate the general height
reached by a rising tide. Tha line

encompasses spring high tides and other

high tides that occur with periodic
frequency but does not include storm
surges in which there is a departure
from the normal or predicted reach of
the lide due-to the-pilingup of-water -
against a coasl by strong winds such as

NWP; it is not a net thresheld that i
calculalad after considering
compensatory mitigation thal may ho
used to offset losses of aqualic funclions
and services. The loss of slream bad
includes the acres or linear feel of
stream bed that are filled or excavated
as a result of the regulated activity.

- Waters of the United-Slales temporarily -

filled, looded, excavaled, or drainad,

PRENE b £ a] £
HHGHTTS Ty lIl'HrllClLbG ot Lllbubh\.l |5 Iy

malerial inlo waters of the United
stales,

Lrological reference: A model used to
plan and design an aquatic habitat and
riparian area restoration, enhancement,
or establishment activity under NWP 27,
An ecological reference may be based on
the struclure, functions, and dynamics
of an aquatic habitat type or a riparian
area type that currently exisls in the
ragion where the proposed NWP 27
activily is located. Alternatively, an
ecological reference may be based on a
eangeptual model for the aquatic hebital
lype or riparian area lype to be restored,
enhanced, or established as a result of
the proposed NWP 27 activity, An
reological reference takes inlo account
Ihe range of variation of the agnatic
habilal type or ripartan area type in the
region,

Frhancement: The wmanipulation of
the physical, chemical, or biological
characleristics ol an aquatic resource lo
heighten, intensify, or improve a
specific aqnatic resonrce function(s;,
linhancement resnlts in the gain of
selecled aqualic resource funciion(s),
but may also lead to a decline in other
aquatic resource function{s).
Enhancement does not resull in a gain
in aguatic resource area,

Ephemeral siveam: An ephemeral
stream has [lowing water enly during,
and for a short duralien alter,
precipilalion events in a typical year.
phemeral siream beds are located
ahove the water table year-round,
Croundwaler is not a source of water for
the slream, Runoff from rainfall is the
primary source af water for stream flow.

Fistablishment (creation): The
manipulation of the physical, chemical,
or biological characleristics present to
develop an aquatic resonrce that did not
previously exist at an upland site.
Establishment results in a gain in
aquatic resource area,

High Tide Line: The line of
intersection of the land with the water’s
surface al the maximuin height reachad
by a rising tide, The high lide line may
b delermined, in the absence of actual
dala, by a line of ofl or semin along shore
objoclks, a more or less continuous
rfleposil of [ine shell or debris on the
toreshore or berm, other physical
markings or characleristics, vegetation

1
1T

thos€ accompanying a hurricane or
other intenge storm,

Historic Property: Any prehistaric or
historic district, site (including
archasological site), building, structure,
or other object included in, or eligible
for inclusicn in, the National Register of
Historic Places maintained by the
Secretary of the Interior. This term
inclndes artifacts, records, and remains
tbal are related to and located within
such properties, The lerm includes
properties of tradilional religious and
cultural importance Lo an Indian tribe or
Native Hawaiian organization and thal
mee! the Nalional Rogister criteria {36
CI'R é)arl B0).

ependen! utifify: A test to
dolummo what constitutes a single and
complete non-linear project in the Corps
Regnlatory Program, A project is
considered o have independent utility
if it would be constructed absent the
construction of other projects in the
project area. Portions of 2 multi-phase
project that depend upon other phases
of the project do not have independent
utility. Phases of a project that would be
constructed even if the other phases
were nol buill can be considered as
separate single and complete projects
with independenl utilily.

Indirect effects: Elfects that are caused
by the activily and are later in time or
fartber remaoved in distance, bul are stil
reasonably foreseeable,

Intermittent strearm: An intermiltent
stream has flowing waler doring certain
times of the ysar, when gronndwater
provides water for stream flow, During
dry periods, intermittent streams may
not have flowing water, Runoff from
rainfall is a supplemental sonrce of
water for stream flow,

Loss of walers of the United States:
Waters of the United Stales that are
permenently adversely affected by
filling, flooding, excavation, or drainage
bacause of the regulated activily.
Permanent adverse effects include
permanent discharges of dredpged or [ill
matertal that change an agquatic area tc
dry land, increase the bottom elevation
of a waterbody, or change the use of a
waterbody, The acreage of loss of waters
of the United States is a threshold
measurement of the impact to
jurisdictional waters for delermining
whether a project may qualify for an

buf restored [o pre-consiruciion
conlours and elevalions aller
construclion, are not included in the
measurement of loss of walers of (the
United States. Impacts resulting lrom
activities that de not require Dapartment
of the Army authorization, such as
activities gligible [or exemplions under
section 404(0) of tho Clean Water Act,
are nol considered when calculating the
loss of waters of the United Siatas.

Navigable waters: Walers subject Lo
section 10 of the Rivers and Harbors Acl
ol 1899, These walers aredeflined al 33
CFR part 329,

Non-lidal wetlond: A non-lids)
weltland is a welland that is not subjecl
to the ebb and flow of Lidal waters, Non-
tidal wellands contiguous to lidal
waters are Jocaled landward of lhe high
tide line (i.e., spring high tide line).

Open water: For purposes of the
NWPs, an open water is any arvea lhal in
a year with normal patterng of
precipilation has weter flowing or
slanding above ground to the extent that
an ordinary high water mark can be
delermined. Aqualic vegotation wilhin
the area of [lowing or standing waler is
eilher an}mm‘gunt, sparse, or absenl,
Vogolaled shaltows are considered to bo
open waters, Examples ol “opon walors”
include rivers, streams, lakes, and
ponds,

Ordinary High Water Mark: An
ordinary high water mark is a line on
the shore established by the fluctuations
of waler and indicated by physical
characteristios, or by other appropriale
means that consider the chavacteristics
of the surrounding areas.

Perennial stream: A perennial slroam
has flowing water year-round during a
typical year. The waler table is localed
above Lho slream bed for most of the
year, Groundwater is the primary source
of wator for stresm flow, Runoll rom
rainfall is a supplemental soyrce of
water for stream [low,

Practicable; Aveilable and capable of
being done after taking {nlo
consideration cosl, exisling technology,
and logistics in light of averall project
Purposas,

Pre-consiruction notification: A
requosl submitted by the project
proponent te the Corps for conftrmation
that a particular aclivilty is authorized
by nationwide permil. The request may
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be a permit application, letter, cr similar  surfacs, and high dissolved oxygen Single and complete non-linear projects
document that includes information levels in the water, Pools are deeper may not be “piecemenled” Lo avoid Lhe
about the proposed work and its areas associated with riffles. A slower limils in an NWP aulharizalion.

_ anticipated environmental effects. Pre-  stream velooity, a streaming flow, a Stormwater managemen!; Stormwater

? construction notification may be smooth surface, and a finer substrate management is the mechanism for

i requived by the terms and conditions of  characterize pools, controlling stormwater runolf for the
a nationwide permit, or by regional Riparian areas: Riparian areas are purposes ol reducing downstream

‘ conditions. A pre-construction lands next to streams, lakes, and arosion, waler qualily degradalion, and

| ... .. notification may be-voluntarily . — .—— .. —esinarine-marine shorelines, Riparian -..—- ~flooding-and-mitigating the-adverse— - -—— ——

‘ submitted in cases where pre- areas are fransiticnal between terrestrial  gffgcls of changes in land use on the

——somstruction-notification s ot requited—and-aquaticecosystems, i agualic environment.

; ind the project proponent wants surface and subsurface hydrology Stormwater management focilitics:
vonlirmalion that the activily is connects riverine, lacustrine, estuarine,  giormwater managemenl facililies are
aulhorized by nationwide permit. and marine walars with their adjacent those facilities, including but nol

Preservalion: The removal of a threal  wetlands, non-wetland waters, or limited to, stormwator retention and

: Io, or preveniing the decline of, aquatic  uplands. Riparian areas provide a delention ,ponds and besl management

i reSOUrCes by an aclion in or near those variety of eoologic'ﬂl [unctions an_d ) practices, which retain water for a
aqualic resources. This torm 1r1clu'des services and help improve or maintain period of time to conlrol runolf and/or
aclivities common}y associated with ‘the locallwater quality. (See general improve the qualily (i.e., by reducing
prolection and maintenance of aquatic condltlop 23.) . _ the concentralion of nutrients,
FCBOUTCES t_hrough the 1mplenllentatlon Shq]lfzsh seeding: The. placement of sediments, hazardous substances and
ol appropriate logal and physical shellfish seed and/or suitable substrate  o,50 1 ol1gants) of slormwaler runoff
mechanisms, Preservation does naot to increase shellfish produclion, A vate of ¢ '
resull in a gain of aquatic resource area  Shellfish seed consists of jmmature Stream bed: 1he subsirate of fhe

S : e Lo stream channel botweaen the ordinary
or funclions, individual shellfish or individual high waler marks. The substrat o
Protected tribal resources: Those shelifish attached to shells or shell b]b!1 Wﬁ er mar TS' .10 w[ &]';‘(? E" may )e‘
natural resources and properties of fragments (i.¢,, spai on shell). Suitable ~ 2°0T0¢ f.m m(ln%aLmT pﬂll 11?. m\,i]lﬁ mll”)’(
traditional or customary religious or substrate may consist of shellfish shells, 1 519 *TOIR Clay L0 DOWCELS, AveLiands
ORI . : 3 o ) L contiguous to the stream bed, but
cultural importancoe, either on or off shell fragments, or other appropriate - - T )
Tndlinn lands, velained by, or reserved by materials placed into walters for outside of the ordinary high wals
. oo ¥ . y BrIaS P10l a arks, are not considered parl of the
or Tor, indian tribes through realies, shellfish habital, e s,]'u ’ P '
statules, judicial decisions, or executive Single and complele linear project: A stle‘an bed. L
orders, including tribal trust resources,  linear project is a project constructed for Stream c.?hﬂnr;ehz.arron." The
Re-establishment; The manipulation  the purpose of getting people, goods, or ~ Manipulation ol a stream’s course,
ol the physical, chemical, or biological — services from a point of origin to a condition, capacity, or location that

causes mare than minimal inlerruplion
of normal stream processes, A
channelized slream remaing a waler of

characlerislics of a site with the goal of  terminal point, which often involves
rolurnjng natural/historic lunctions to a  mulliple crossings of one or more

[ormer agqualic resource. Re- walerbodies at separate and distant :
establishment results in rebuilding a locaticns. The term “single and the United States. i ) '
[ormer aquatic rescurce and resulis ina  complete project” is defined as that _ Structure; An objecl thal 18 arranged
gain in aquatic resource area and portion of tha total linear project in & delinite pattern ol organizalion.
funclions, proposed or accomplished by one Examptes of structures include, without
Rehabilitation; The manipulation of  ownaer/developer or partnership or other limitation, any picr, boat dock, hoat
the physical, chemical, or biological associalien of owners/developers that ramp, wharl, dolphin, weir, boom,
characteristics of a site with the goal of  includes all crossings of a single water ~ breakwater, hulkhoad, revelment,
repairing natural/historic functions loa  of the United States (i.e., a single riprap, jelly, artilicial island, arlilicial
degraded aqualic resource, waterbody) af a spogilic location. For recl, permanent mooring structure,
Rehabilitalion resulls in a gain in linear projects crossing a single or power lransmission line, permanently
aqualic resource function, bul doesnot  multiple waterbodies several times at moored floating vessel, piling, aid (o
resull in a gain in aquatic rescurce area,  separate and distant locations, each navigalion, or any other manmare
Rastoration: The manipulation of the  crossing is considered a single and obstacle or obstruction,
physical, chemical, or hiological complete project for purposes ofl NWP Tidal wetland: A tidal waetland is a
characterislics of a site with the goal of  authorization, However, individual jurisdictional wetland that is inundaled
relurning natural/historic funclions toa  channels in a braided stream or river, or by Udal walers. Tidal walers rise and
former or degraded aquatic resource. For  individual arms ol a large, irregularly fall in a predictable and measurable
the purpose of tracking net gains in shaped wetland or lake, etc,, are not thythm or cycle due to the gravitalional
aguatic resource area, restoration is sepatate waterbodios, and crossings of ~ pulls of the moon and sun, Tidsl wators
divided inte two calegories: Re- - such features cannot be considered end whare the rise and fall of the water
establishment and rehabilitation, separately. surface can no longer be practically
Riffle and pool complex: Riffle and Single and complele non-linear measured in a predictable thythm due
pool complexes ave special aquatic sites  project: For non-linear projects, the term  to masking by other waters, wind, or
under the 404(b)(1) Guidelines. Riffle *single and complete project” is defined other effects. Tidal wetlands are localed
and pool complexes sometimes at 33 CFR 330.2(1) as the total project channelward of the high tide line.
characterize steep gradient sections of proposed or acccmplished by one “Pribol lands: Any lands title lo which
streams. Such stream sections are owner/devsloper or partnership or other s either: (1) Held in trust hy the Uniled
racognizable by their hydraulic association of owners/developers, A States for the benafit of any Tndian (ribe
charvacieristics. The rapid mevement of  single and complste non-linear project  or individual; or (2) held by any Indian
walor over a course subsirale In riffles must have independent utility (see tribe or individual subject to resleictions
resulls in a rough flow, a turbulent definition of “independent utility™). by the Uniled Slates against alionation,
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Teibal rights: Those rights legally that are parmanently inundated and ba a water of the Uniled States, that

aceruing Lo a tribe or tribes by virtue of  under normal eircumstances have waterbody and any adjacent wellands
inherenl sovereign authority, rooled aqualic vegetation, such as are considerad logether as a single
nnextinguished aboriginal title, trealy, seagrasses in marine and estuarine aquatic unit (see 33 CFR 320.4(c)(2)).
statulo, judicial decisions, execulive systems and a variaty of vascular rooted Iixamples of “waterbadies” ingludo
order or agreement, and that give rise to  plants in freshwater systoms, streams, rivers, lnkes, ponds, and
topally enforceable remedies, Waterbody: For purposes of the wotlands,

Vegetated shallows: Vegelated NWPs, a waterbedy is a jurisdictional

7 201811355 Filod 1-5—17" fidF
. shallows.are-special aquatic sites under—water of the-Unitad-States 1T a-wetland— ('R Do 2016-81356 Filod 1-5-17; f:ds aml

the 404(b}{1) Guidelines, They ara arsas  is adjacent lo a waterbody determined to  BILLING CODE 3720-58-F
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Los Angeles District Final Regional Conditions for the 2017 NWPs

*1. For all activities in waters of the U.S, that are suitable habitat for federally listed fish species,

the permittee shall design all new or substantially reconstructed linear transportation

crossings (e.g. roads, highways, railways, trails, bridges, culverts) to ensure that the passage
and#m—spawmﬂg;e{:ﬁsh ot hmdered—ln Lhe'seba Feas—th&pel srittee-shal- L‘rll]ahﬂrj;bl*rdgei

use a bottomless arch culvert with a natur aI stream bed, unless delelmmed to be
impracticable by the Corps.

2. Nationwide Permits (NWP) 3, 7, 12-15, 17-19, 21', 23,125,729, 35, 36, or 39-46, 48-54 cannot
be used to authorize structures, work, and/or the discharge of dredged or fill material that
would result in the "loss" of wetlands, mudflats, vegetated shallows or riffle and pool
complexes as defined at 40 CFR Part 230.40-45. The detinition of "loss" for this regional
condition is the same as the definition of "loss of waters of the United States" used for the
Nationwide Permit Program. Fuithermore, this regional condition applies only within the
State of Arizona and within the Mojave and Sonoran (Colorado) desert regions of California.
The desert regiens in California are limited to four USGS Hydrologic Unit Code (HUC)
accounting units (Lower Colorado -150301, Northern Moywc: 180902, Southern Mojave-
181001, and Salton Sea-181002). :

*3. When a pre-construction notification (PCN) is'rcquired, the appropriate U.S. Army Corps of
Engmeers (Corps) District shall be notified in accordance with General Condition 32 using
either the South Pacific Division PCN Checklist or a signed application form (ENG Form
4345) with an attachment providing information on compliance with all of the General and
Regional Conditions. The PCN Checklist and application form are available at: |
hetpe/rwwwsphusace.army. mil/Missions/Regulatorv/PermitProcess.aspx. 1n addition, unless
specifically waived by the Los Angeles District, the PCN shall include: '

a. A wriften statement deseribing how the activity has been designed to avoid and
minimize adverse cffects, both tem pomly and permanent, to waters of the United
States;

b. Drawings, including plan and cross-section views, clearly depicting the location, size
and dimensions of the proposed activity as well as the location of delineated waters of
the 11.S. on the sile. The drawings shall contain a title block, Jegend and scale, amount
(in cubic yards) and area (in acres) of (ill in"Corps jurisdiction, including both
permanent and teinporary fills/structures, The ordinary high water mark or, il tida!
waters, the mean high water mark and high tide line, should be shown (in feet), based
on National Geodetic Vertical Datum (NGVD) or other appropriate teferenced
elevation. All drawings shall follow the Updated Map and Drawing Standards for the
South Pacific Division Regulatory Program (Feb 2016), or most recent update
(available at the South Pacific Division website at:

hitp/ www spd.usace.armyv.anil/Missions/Repulatory/PublicNoticesand References.as

px/ )
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[

- Numbered and dated pre-project color photographs showing a representative sample

of waters proposed to be impacted on the project site, and all waters proposed to be
avoided on and immediately adjacent to the project site. The compass angle and
position of each photograph shall be documented on the plan view drawing required

nsubpartb-ofthisregional-condition:

- T e e

Delineation of aquatic resources in accordance with the current Los Angeles
District’s Minimum Standards for Acceptance of Aquatic Rcsoumes Delineation
Reports (avajlablu at: [lmk to be provided]).

4. Submission of a PCN pursuant to General Condition 32 and Regional Condmon 3 shall be
required for specific IGEUJd‘[Ed activities in the following locations:

a.

*h.

d.

All perennial waterbodies and special aquatic sites throughout the Los Angeles
District as well as intermittent waters within the State of Arizona for any regulated
activity that would result in a loss of waters of the United States. The definition of
“loss of waters of the United States™ for this regional condition is the same as the
definition used for the Nationwide Permit Program.

All areas designated as Essential Fish Habitat (EFF) by the Pacific Fishery
Management Council (i.e., ali tidally influenced areas - Federal Register dated March
12,2007 (72 FR 11092)), and that would result in an adverse effect to EFLL, in which
case the PCN shall include an EFH assessment and extent of proposed impacts to
EFH. EFH Assessment Guidance and other supporting information can be found at:
bt/ www westcoast. sheries.nona. gov/habitat/fish_babitat/elh_consuliations_go i
ml. ' '

All watersheds in the Santa Monica Mountains in Los Angeles and Ventura countics
bounded by Calleguas Creek on the west, by Highway 101 on the north and east, and
by Sunset Boulevard and Pacific Ocean on the south.

The Santa Clara River watershed in Los Angeles and Ventura counties, including but
not limited to Aliso Canyon, Agua Dulce Canyon, Sand Canyon, Bouquet Canyon,
Mint Canyon, South Fork of the Santa Clara River, San Francisquito Canyon, Castaic
Creel, Piru Creek, Sespe Creek and the main-stem of the Santa Clara River.

The Murrieta and Temecula Creek watersheds in Riverside County, California for any
regulated activity that would result in a loss of waters of the U.S. The definition of
“loss of waters of the United States” for this rcgional condition js the same as the
definition used for the Nationwide Permit Program.

All waterbodies designated by the Arizona Department of Epvironmental Quality as
Outstanding Arizona Waters (OAWs), within 1600 meters (or 1 mile) upstream
and/or 800 meters (1/2 mile) downstream of a designated OAW, and on tributaries (o
OAWSs within 1600 meters of the OAW (see bilp//wwiw.azdeq.gov/index hiiml).
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g. All waterbodies designated by the Arizona Departiment of Environmental Quality as
303(d)-umpaired surface waters, within 1600 meters (or 1 mile) upstream and/or 800
meters (1/2 mile) downstream of a designated impaired surface water, and on
tributaries 1o impaired waters within 1600 meters of the impaired water (see
hup.www.azdeg. goviindex hunl).

#9,

Individual Permits shall be required for all discharges of fill material in jurisdictional vernal

pools, with the exception that discharges for the purpese of restoration, enhancement,
management or seientific study of vernal pools may be authorized under NWPs 3, 6, and 27
with the submission of a PCN in accordance with General Condition 32 and Regional
Condition 3.

Within the Murrieta Creelk and Temecula Creck watersheds in Riverside County the use of
NWPs 29, 39, 42 and 43, and NWP 14 combined with any of those NWPs shall be restricted.
The loss of waters of the U.S. cannot exceed 0,25 acre. The definition of “loss of waters of
the United States” for this regional condition is the same as the definition used for the
Nationwide Permit Program.

Individual Permits (Standard Individual Permit or 404 Letter of Permission) shall be required
in San Luis Obispo Creek and Santa Rosa Creck in San Luis Obispo County for bank
stabilization projects, and in Gaviota Creek, Mission Creek and Carpinteria Creek in Santa
Barbara County for bank stabilization projects and grade contrel structures.

In conjunction with the Los Angeles District's Special Area Management Plans (SAMPs) for
the San Diego Creek Watershed and San Juan Creek/Western San Mateo Creck Watersheds
in Orange County, California, the Corps' Division Engineer, through his discretionary
authority has revoked the use of ithe following 26 selected NWPs within these SAMP
watersheds: 03,07, 12, 13, 14, 16, 17, 18, 19, 21, 25, 27,29, 31, 33, 39, 40, 41, 42, 43, 44
46, 49, and 50. Consequently, these NWPs are no longer available in those water <;hcd9 1o
authorize 1111pactq to waters of the United States from discharges of dredged or fill material
under the Corps' Clean Water Act scctlon 404 authority.

Any requests to waive th_e applicable linear foot limitations for NWPs 13, 21, 29, 39, 40 and
42,43, 44, 51, 52, and 54, must include the following: '

a. A narrative description of the affccte d aguatic resouice. This should include known
information on: volume and duration of flow; the approximate length, width, and
depth of the waterbody and characters observed associated with an Oldmary High
Water Mark (e.g. bed and bank, wrack ling, or scour marks) or Mean High Water
Line; a description of the a.djacént vegetation community and a statement regarding
the wetland status of the associated vegetation community (i.e. wetland, non-
wetland); surrour_i-di-h 2 land use; water quality, issues related 1o cumulative impacts in
the watershed, and; any other rclevant information,
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b. An analysis of the proposed impacts to the waterbody in accordance with General
Condition 32 and Regional Condition 3; '

¢. Measures taken to avoid and minimize losses, including other methods of
constructing the proposed project; and

d. A compensatory mitigation plan describing how the unavoidable losses ate proposed

to be compensated, in accordance with 33 CFR Part 332,

*10.The permittee shall complete the construction of any compensatory mitigation required by
special condition(s) of the NWP verification béfore or concurrent with commencement of
construction of the anthorized activity, except when specifically determined to be
impracticable by the Corps. When mitigation involves use of a mitigation bank or in-lieu fee
program, the permittee shall submit proof of payment to the Corps priot to commencement of
construction of the authorized activity. '

*regional conditions developed jointly with the Corps’ San Francisco and Sacramento Districts
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San Francisco District Regional Conditions

A. General Reglonai Conditions that apply to all NWPs in the Sacramento, San Francisco,
and Los Angelas Districts:

1. When pre-construction notification {PCN) is required, the permittee shall notify the U.S.
S Army Corps of Engineers, San Francisco District {Corps) in accordance with General
Condition 32 using either the \JOLIth Pacmc Dlvmlon Proconstruction Notification (PC‘N)

q e
information on comphdnce wnth all of the General and Regional Conditions. In addmon the
PCN shall include:

a. A written statement describing how the activity has been designed to avoid and
minimize adverse effects, both temporary and permanent, to waters of the United
States; :

b. Drawings, including plan and cross-section views, clearly depicling the location,
size and dimensians of the proposed activity; as well as the location of delineated
| waters-of the U.S. on the site: The drawings shall contain a title block, legend and
| scale, amount (in cubic yards) and area (in acres) of fill in Gorps jurisdiction,
including both perrnanent and temporary fills/structures. The ordinary high water
mark or, if tidal waters, the mean high water mark @nd high tide line, should be
shown (in feet), based on Nationai Geodstic Vertical Datum (NGVD) or other
appropriate referenced elevation. All drawmgs for activities located within the
boundaries of the San Francisco District shall comply with the February &, 2016
Special Public Notice: Updated Map and Drawing Standards for the oouth Pacific
Division Regu!atory Program, (avalldble on the South Pacific Division Regulatory
website at:
Nt AW, spd sace. army, il [MIS.JIOYIH/HPQUIMOI HF’JbllcNoﬂcpeanriRefpnenr @/
ahid/‘IOSQC)/Artlria!E;o”l327!updaﬂad map andwrirawmq standards.aspx); and

C. Numbsred and dated pre- prOJect color photo graphs showing a representative
‘sample of Waters proposed to be impacted-on the site, and all waters of the U.S.
" proposed to bé avoided on and immediately adjacent fo the activities site. The
compass angle and position of each photograph shall be identified.on the plan View
drawlng(s) required in subpart b of this Regional Condition. :

d. Delineation of aquatic resources maeling the standards ‘adopted by the District.

' (San Francisco District Information Requested for Verification of Corps Jurisdiction
available at: hito/iwww,sDn. usacs.army. mll/PortralsI(‘SIdo sirequlatory/2%20-
%201;1?0"@ ')Qf-:q E4D.

2, The permittee shall submit & PCN in accordance with General Condition 32, For all
activilies located in areas designated as Essential Fish Habitat {EFH) by the Pacific Fishery
Management Coungit (i.e., all tidally influenced areas - Federal Register daled March 12,
2007, (72 C.F.R. 11,092)), and thatwould result in an adverse effect to EFH, in which case
the PCN shall include an EFH assessment and extent of proposed impacts to EFH.
Examples of EFH habitat assessments can be found at: htfp://www swr.noaa.qov/efh.htm.

3 For Water Quality Certificate issuance considerations, the permittee shall submit a PCN, in
accordance with General Condition 32, for all activities located on Tribal Lands.

4. For activities in which the Corps designates another Federal agency as tha lead for
compliance with Section 7 of the Endangered Species Act (ESA) of 1973 as amended,
pursuant to 50 CFR Part 402.7, Section 305(b)(4){B) of the Magnuson-Stevens Fishery
Conservation and Management Act (EFH), pursuant to 50 CFR 600.920(b) andfor Section
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106 of the National Historic Preservation Act (NHPA) of 1966, as amended , pursuant to 35
CFR 800.2(a)(2), the lead Federal agency shall provide all relevant documentation fo the
Corps demonstrating any previous consultation efforts, as it pertains to the Corps
Regulatory permit area {for ESA and EFH compliance) and the Corps Regulatory area of
potential effect (APE) (for Section 106 compliance). For activities requiring a PCN, this
information shall be submitted with the PCN. If the Corps does not designate another

Federal-agency-as-the-lead_forr ESA_EEH-and/or NHRPA the Corps_willinitiate_consultation

. for compliance, as appropriate.

For all activities in waters of the U.S, that are suitable habitat for Federaily-listed fish
species, the permittee shall design all new linear transportation crossings (e.g. roads,
highways, railways, trails, bridges, culverts).to ensure that the passage and/or spawning of
fish is not hindered. . In these areas, the permittee shall employ bridge designs that span
the stream or river, inciuding pier- or pile-supported spans, or designs that use a
bottomless arch culvert with a natura! stream bed unless determlned to be impracticable by
the Corps.

The permittee shall complete the construction of any compensatory mitigation required by
special condition{s) of the NWP verification before or concurrent with commencement of

_construction of the authorized activity, except when specifically determined to be

impracticable by the Corps. When rhitlgdlion involves use of a mitigation, bank or in-fieu fee
program, the permittee shall submit proof of payment to the Corps prior to cornmencement
of construction of the authorized act:vsty

Any requests to waive the appllcable linear foot I|m|tatlons for NWPs 13,21, 28, 30, 40, 42,
43, 44 50, 51, 52 and B, must include the following:

a. A narrative description of the stream. This should include known information on:
volume and duration of flow; the approximaté length, width, and depth of the
waterbody and characteristics observed associated with an Ordinary High Water
Mark (e.g. hed and bank, wrack line or scour marks); a description of the adjacent
vegetation commumty and a statement regarding the wetland status of the adjacent
areas (.e. wetland, non-wetland); surrounding land use; water quality; fssues
'related to cumulat!ve impagts in the watershed, and; any other relevant information;

b. An analysis of the prOposed |mpacts to the waterbody, in accordance with Genera!
Condition 32 .

c.  Measures taken to avoid and minimize losses to waters of the U.S., including other
‘methods of consiructing the proposed activity(s); and

d. A compensatory mitigation pian describing how the unavoidable losses are
proposed to be offset, in accordance with 33 CFR 332.

B. General Regional Conditions that apply to all NWPs in the San Francisco District:

1.

Notification to the Corps {in accordance with General Condition No. 32) is required for any
activity permitted by-NWP if it will take place in waters or wetlands of the U.S. that are
within the San Francisco Bay diked baylands (see figure 1) (undeveloped areas currently
behind jevees that are within the historic margin of the Bay. Diked historic baylands are
those areas on the Nichols and Wright map helow the 5-foot contour line, National
Geodetic Vertical Datum (NGVD) (see Nichols, D.R., and N..A. Wright. 1971. Preliminary
map of historic margins of marshland, San Francisco Bay, California. U.3. Geological
Survey Open File Map)). The notification shaii explain how avoidance and minimization of
iosses of waters or watlands are taken into consideration tc the maximum extant

practicable (see General Concition 23).

Ex. 3
CD-0001-17
Page 2 of 8



lsimon
Text Box
Ex. 3
CD-0001-17
Page 2 of 8


Notification to the Corps (in accordance with General Condition No. 32) is required for any
activity permitted by NWP if it will take piace in waters or wetlands of the U.5. that ara
within the Santa Rosa Plain (see figure 2). The notification will explain how avoidance and
minimization of losses of walers or wetlands are laken into consideration to the maximum
extent practicable in accordance with General Condition No. 23,

Notification to theVCoirps (|;1 arccordariibewwithi Ge}weral dbnditibn I;Io: 32), ih'c:lruaingwa

compensatory mitigation plan, habitat assessment, and extent of proposed-project impacts

" fo Eelgrass Beds are required for any activity permltted by NWP if it will take place within or

adjacent to Eeigrass Beds.

C. Rszgiondl Conditions that apply to specific NWPs In the San Francisco District:

3. MAINTENANCE:

1.

To the extent practicable, excavation equipment bhall work from an upland site (e.g., from
the top of the bank, the road bed of the bridge, or culverted road crossing) to minimize
adding fill into waters of the U.S. If it is not practicable to work from an upland site, or if
working from the upland site would cause more environmental damage than working in the
stream channel, the excavation equipment can be located within the stream channel but il
must minimize disturbance to the channel {other than the removal of accumulated
sediments or debris), As part of the notification to the Corps (in accordance with General
Candition No. 32}, an explanafion as to the need to place excavation equipment in waters -
of the U.S. is required, as well asa statement of any additional necessary fill (e.g.,
cofferdams, access road, fill below the OHW mark for & staging area, etc.).

If the activity is proposed in a special aquatic site, the notification to the Corps (in
accordance with General Condition No, 32) shall'include an expianation of why the special
aquatic site cannot be av0|ded and the measures to be taken to minimize tmpacts to the
special aquatic sife.

11. TEMPORARY RECREATIONAL STRU(.TURES

1.

Notification to the Corps (in ‘accordance with General Condmon No. 32) is required if any
ternporary structures are proposed it wetlands or vegetated shallow water areas (e.g. in
eelgrass beds). The nohhcatlon shall include the type of habitat and areal extent affected
by the structu res..

12. UTILITY LINE ACTIVITILS

1.

Excess material removed from a trenc‘h associated with ut|I|ty I|ne construction; shall be
disposed of at an upland site away from any wetlands or other waters of the U.S. so as to
prevent this material from being washed into aquatic areas. :

This NWP permit does not authorize the construction of substation facilities. Utility Tine .
substations can Lfsu_ally be constructed in uplands.

13. BANK STABILIZATION:

1.

Nutification to the Corps {in carcordanc*e with Ceneral Condition No. 32) is required for all
activities stabilizing greater than 300 linear feet.of channel. Whete the removal of wetland
vegetation (including riparian wetland trees, shrubs and other plants) or submerged, rootad,
aquatic plants over a cumulative area greater than 1/10 acre or 300 linear feet is proposed,
the Comps shall be notified (in accordance with General Condition No. 32). The notificatien

“shall include the type of vegetation and extent (e.g., areal dimension or number of trees) of

the proposed removal. The notification shall also address the effect of the bank
stabilization on the stability of the opposite side of the streambank (if it is not part of the
stabilization activity), and on adjacent property upstream and downstream of the activity.
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2.

This permit allows excavating a toe trench in waters of the U.S., and, if necessary, to use
the material for backfill behind the stabilizing structure. Excess material is to be disposed
of in a manner that wiil have cnly minimal impacts {o-the aquatic environment. The
notification to the Corps (in accordance with General Condltlon No. 32) shalt include
location of the disposal site.

3— Forman-made-banksroads-orlevess damaged-by storms-erhigh-flows, the_one_cubic.

yard per running. foot limit is counted only for that additional fill which encroaches (extends

)

4.

5.

beyond the pre-flood or pre-storm shoreline condition of the waterway. It is not counted for
the fill that would be placed to reconstruct the original dimensions of the eroded, man-made

shoreline.

For natural berms and banks, the.cne cubic yard per. runmng foot limit applies to any adde
armoring. :

To the maximum-extent practicable, any new or additional bank stabilization must

“incorporate structures or modifications beneficial to fish and wildlife (e.g., soil

bioengineering or biotechnical design, root wads, large woody debris, etc.). Where these

d

structures or modifications are not used, the apptlicant shall demonstrate why they were. not

considered practicable.

14. LINEAR TRANSPORATION PROJECTS:

1.

Naotification to the Corps (in accordance with Geferal Condmon No. 32} is requm,d for all
projects filling greater than- 300 linear feet of channel. 'For projects involving greater than
300 linear feet of bank stabilization; the project: proponent shall address the effect of the
bank stabilization on the stability of the cpposite side of the streambank (if it is not part of

~ the stabilization activity), and on adjacent property upstream and downstream of the

activity.
This permit does not authorize construbtiOn_Qf_new eirport runways and taxiways.
If this NWP har's been used to authorize pre'\}"ous project segments within the same linear

transportation project, Justification must be provided demonstrating that the cumulative
impaots of the proposed and previcusly author Zed project segments do not result in more

than minimal |mpacts to.the aquatlc svstem

| T_o the maximum extent 'practteable, any new or additional bank stabilization required for
the crossing must incarporate siructures or modifications beneficial to fish and wildlife (e.g.

soll bioengineering or biotechnical design, root wads, large woody debris, etc.). Where
these structures or modifications are not used, the applicant shall demonstrate why they
were not considered practicable. Bottomless and embedded culverts are encouraged over
traditional cuivert stream Crosslngs

23, APPROVED CATEGORICAL EXCLUSICHNS:

1.

Use of this NWP requires notification to the Corps (in accordance with General Condition
No. 32). The notification shall include the following:

a. A copy of the Federa! Categorical Exclusion (Cat/Ex) document signed by the
appropriate federal agency. If the Cat/Ex is signed by a state or local agency
representative instead of by a federal agency representative, then copies of al!
decumentation authorizing alternative agency signature shall be provided.

b. Written description of Corps autherity {e.g., Section 10 of the Rivers and Harbors Act
and/or Section 404 of the Clean Water Act.),

b
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¢. alist of conditions described in the CatEx and/or attachments outlining measures that
must be taken prior to, during, or after project construction to minimize impacts to the
aquatic environment;

d. a copy of the jurisdictional delineation perforimed by qualified specialists showing the
project fimits and the location (delineated boundaries) of COFPSJUI’IdeCtIOH within the
overall project limits, - I

€. map(s) Showing the locations of potentially permanent and temporary project impacts.to
areas within Corps jurisdiction;

f. aclear and concise description of all project impacts irIC!Udi-hg‘ but not heceqsarily
firmited to:
1. quantification and description of perrmanent pr OJect impacts to areas within Corps
jurisdiction,
2. quantification and description of tem porary mpacts to-areas within Corps jurisdiction,
and
3. linear extent of Corps jur|sd|ct|on affected by the project;

g. a genefal description of activities cc;verjed by the Cat/Ex that do not require Cerps
authorization but are connected or refated to the activities in Corps jurisdiction;

h. a complete description of any proposed mitigation and/or restoration including. but not
necessarily limited to, locations of any proposed planting, short- and long-term
maintenance, proposed monitoring, success criteria and contingency plans;

i, written justification of how the project complies with the Nationwide Permit Program
including less than minimal impact to the aquatic environment and compliance wuth the
General Condstsorrs

i. For FederaI;Highway Administration (FHWA) Cal/Ex projecrts, the notification shouid

describe how activities described in the Cat/Ex meet the description of the Cat/Ex
project published in the August 28,1987 Federal Register part 771.117 (aj(b)(c) and (d}
(Volume 52, No. 167) or ainy updated version published in the Federal Register.

Only activities specifically described in the Cat/Ex project description will be covered by the
NWP 23 authorization. If other activities not described in the Cat/Ex project description will
be performed (e.g., dewatering, slope proteutlon etc.), these activities must receive
separate NWP author!zatlons ‘ '

Notification to the Corps (m accordance with General Condition 32) must include a copy of
the signed Cat/Ex document and final agency determinations regarding (,ompllance with
Section 7 of the Endangered Species Act (ESA), Essential Fish Habitat {EFH) under the
Magnussen-Stevens Act, and Section 106 of the National Historic Preservation Act.

27. Aquatic Habitat Restoration, Es‘tabl‘ishment, and Enhancement Activities

1.

Notification to the Corps (in accordance with General Condition 32) must include
documentation of a review of project impacts to demonstrate that at the conclusion of the
work that the project would result in a net increase in agquatic function. Additionally, the
documentation must include a review of project impacts on adjacent properties or
structures and must alse discuss cumulative impacts associated with the project,

29, Residential Developments:

1.

When discharge of fill results in the replacement of wetlands or waters of the tJ.S. with
impervious surfaces, to ensure that the authorized activity does not result in more than
minimal degradation of water quality (in accordance with General Condition 25), the

5
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residential development shall incorporate low impact development concepts (e.g. native

landscaping, bicretention and infiltration technigues, and constructed green spaces) to the
exlent practicable. A description of the low impact development concepts proposed in the:

develcpment concepts and definitions is available at the following website:
http www . epa, qov/owow/NPS/tid/

* project shall be included with the permit application. More information including low impact

Ude of th|s N\NP is proh|b|ted within the San Franmsco Bay dlked baylands (undeveloped

L AL T - AT P 10 AL st o T

areas currently behind levees that are within the histeric margin of the Bay. Diked historic

baylands are those areas on the Nichols and Wright map (see figure 1) below the 5-fcot

contour line, National Geodetic Vertical Datum (NGVD) (see Nichols, D.R., and N. A.

Wright. 1971, Preliminary map of historic margins of marshland, San Francasco Bay,
California. U.3. Geoclogical Survey Open File Map)}.

33. TEMPORARY CONSTRUCTION, ACCESS, AND DEWATERING:
Access roads shall be designed to be the minimum width necessary and shall be designed

1.

3.

4.

to minimize changes to the hydraulic flow characteristics of the stream and degradation of
water quality (in accordance with General Conditions 9 and 25}. The following Best
Management Practices (BMPs) shall be followed to the maximum-extent practicable to

ensure. that flow and circulation patterns of waters are not impaired and adverse effects on

the aquatic environment will be kept to a m|n|mUm

a. The road shall be properly stablilzed and mamtamed durlng and following construction to

prevent erosion.

b. Constructton of the road fiil shall occur in a manner thaf minimizes the encroachment of

trucks, tractors, bulidozers, or cther heavy equipment within waters of the United States

(mcludlng adjacent wetlands) that i|e outside the ]aterel boundaries of the fill itself.
Vegetatwe_dmturbance in the waters of- the U.S. shall be kept fo a minimum.
Barrow material shall be taken from upland_”sources whenever feasible,

Stream channelizatin is not authorized by this NWP,

35, MAINTENANCE DREDGING OF EXISTING BASINS:
Use of this NWP will require notification to the Corps {in accordance with General Condition

1.

No. 32). The notification information should bas provided on the Consolidated Dredging-
Dredged Material Reuse/DmpoeaI Apphcet:on This applicatiorr and instructions for its
completion can be found on our web site at:

http://www.spn.usace.army.mil/concps/applications.html. The information must include the

location of the proposed upland disposal site. A jurisdictional delineation of the proposad

upland disposal site prepared in accordance with the current method required by the Corps

may also be requwed

The t).S. Coast Guard will be notified by the permittee at least 14 days before dredging
commences if the activity occurs in navigable waters of the J.S. (Section 10 waters).

The permittee wiil be required o provids the following information to the Corps:

a. Dredge Operation Plan: Submit, for approval by this cffice, no earlier than 80 calendar
days and no later than 20 calendar days before the proposaed commencement of
dredging, a plan which includes the following: Corps file number, a copy of the
dredging contract or description of the work under which the contractor will do the
permitted work; name and telephone numbers of the dredging contractor's
representative on site; proposed dredging start and completion dates; quantity of

material to be removed; dredging design depth and typical cross secticn including

0
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overdepth; and date of last dredging episode and design depth. The Dredge Operational
Plan shall aiso provide the following inforrnation: The controls being established to
insure that dredging operations occur within the limits defined by the basin or channel
dimensions and typical channel section. '

b. Pre-Dredge Survey: Submit no earlier than 60 calendar days and no later than 20
.. _calendar days befare commencement of dredging, a survey with accuracy to one-tenth
foot that delineates and labels the following: areas to be dredged with overdepth

estimated qluantitie‘s for ovédepth dredging: All surveys shalt be signed by the
permittee to certify their accumcy Please includée the Corps file number

c. Solid Debris Management Plan: Submit no earlier than 60 calendar days and no later
than 20 calendar days before commencement of work, & ptan which describes
measures to ensure that solid debris genarated during any dredging operation is
retained and properly disposed in areas not under Corpd jurisdiction. At a minimun,
the plan shall include the following: source and expected type of debris; debris
retrieval method; Corps file number; disposal method and site; schedule of
disposal operations; and debris containment method to be used, if floatable
debris is involved. (Please note that failure to provide all of the information
requested in a, b, and ¢ above may result in delays to your project. When your
Dredge Gperation Plan has been approved, you will receive a written authorization
to commence with your project } ' ' ' '

d. Post-Dredge Survey: Submlt wuthln 30 ddV‘G of the last disposal activity {"last’ is
defined as that activity after which no further activity occurs for 15 calendar days), a
survey with accuracy to one-tenth foot that delineates and labels the areas dredged and
provides the dredged depths. Also, include the Corps file number, actuat dates of
dredging commencement and completion, actuai quantltiee dredged for the
project {o the design depth, and actual quantities of overdepth. The permittee shzll
substantiate the totai quantity dredged by including calculations used to determine the
volume difference (in cubic yards) between the Pre- and Post-Dredge Surveys and
explain any variation in quantities greater than 15% beyond estimated quantities
or dredging deeper than is permitted (design plus overdepth allowance). All
surveys shall be accomplished by a licensed surveyor and signed by the
permittee to gertify their accuracy. A copy of the post dredge survey should be sent o
the National Ocean Service for chart updating:

NOAA/National Ocean Service,
Nautical Data Branch .

N/CS8268, SSMC3; Room ?230

1315 East-West Highway

Silver Spring, Maryland 20910-3282.

e. The permittee or dredge contractor shall inform this office when: 1) a dredge
episode actually commences, 2) when dredging is suspended (suspension is
when the dredge contractor leaves the dredge site for more.than 48 hours for
reasons other than equipment maintenance}, 3) when dredging is restarted, and 4)
when dredging is complete. Each notification should include the Corps file
number. Datails for submitting these notlﬂcallons will be provided.in the verification
letter (to whom and how).

39. Commercial and Institutionai Developments:

1. When discharge of fit! resuits in the replacement of wetlands or waters of the U.&. with
impervious surfaces, to ensure that the authorized activity does not result in more than
minimal degradation of water guality {in accordance with General Condition 25), the
commercrﬁ and institutional development shall sncorpordte jow.impact development
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concepts (e.g. native landscaping, bioretention and infiltraﬁon technigues, and constructed

green spaces) to the extent practicable. A description of the low impact development
concepts proposed in the project shall be included with the permit application. More

information including low impact development concepts and definitions is available at-the

follawing website: http:/fwww. epa.qoviowow/NPS/lid/.

fo
|

Use-of-this-NWR-Is-prohibited within-the_San-Francisco-Bay.diked-baylands {undeveloped

areas currently behind levees that are within the historic margin of the Bay. Diked histori

IC

baylands are those areas on the Nichols and Wright map (see figure T) below the 5-foot

contour fine, National Geodetic Vertical Datum (NGVD) (see Nichols, D.R., and N. A.
Wright. 1871, Preliminary map of historic margins of marshland, San Francisco Bay,
California. U.S. Geological Survey Open File Map}).

40, AGRICULTURAL ACTIVITIES:

1. This NWP does not authorize discharge of il into the channel of a perenmal or intermittent

walercourse that could impede high flows, This limitation does net apply to watercourse
that flow only when there is an irregular, extraordrnary flood event

41. RESHAPING EXISTING DRAINAGE D!TGHES
1. Compensatory mitigation may be requrred fthe Corps determlnes there wrll be a
detrimental impact to aquatic habitat.

2. Notification to the Corps (ln accordance with General Cond:tlon 32)is requlred if the
applicant proposes to re- grade d|scharge install channel lining, or redeposit il materia

3. - The notrfrcation to the Corps (|n accordance with Genera t Condition 32) shall include an

S

I

explanation of the project's beneﬂt to water quallly and a statement demonstrating the need

for the project.

42. RECREATIONAL FACILITEES

1. If buildings are proposed to be buitt in wateb of the United States, including wetfands, the

applicant must demonstrate that there is no on-site practicable alternative that is less
environmentally damaging as defined by the Section 404(b)(1) guidelines.
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CEPARTMENT OF THE ARMY

SAN FRANGISCO DISTRICT, CORPS OF ENGINEERS e e e
211 MAIN STREET gk\fﬁ“;f‘?ﬂ“\j L
SAN FRANCISZO, CALIFORNIA 34105-1505 '1.{,11: RN e T Wi it
‘ AN
L -
FEPLY TO ) " 0§ {068 JCT0 6198
ATTENTICN GF: . SR 7 G o7eEs
CAUFDRNIA
ey Them ] S
tory Branch , CUASTAL SUPAAISSICY)

SUBGECT: 7:le Number 21340878

-
Mr. Richarxd Stein
Environmental Anzalyst

County cf Humboldt
1206 Second Street
Bureka, California 95501-0579

Dear Mr. Stein
This is in reference to your submittal of September 18,
1295, concerning Department of the Army authorizzt-ion to place a

total ©of approximately 1,408 cubic vards (CY) of rock slope
protecticn; 2,456 CY of other £111 including rockfill, earthfilil
end svnthetic fabric; remove and repiace two 18-inch by 24d-inch
road culverts; and perform 1,254 CY of excavation between Mile
fests 0.30 and 2,40 for a total of approximately 1,475 lineal
teet along Price Creek Road and Srice reek, located '
app;oximately Tive mil ' c ¢ the City of Ferndzle, in
Humboldt County, Czl

dasec on & review of the information You submitted and a
site vigit bv Corps staff dated September 20, 1995, vyour proiject
LS authorized under 33 CFR 330 Appendix A, Department of the Army
Natlonwide Permit 23, pursuant to Section 404 of the Clean Wat =
Act {32 U.8.C. 1244) '

This authorization will become effective when Section 401
water guallty cercification or a waiver of certification has beer
obtained Irom the North Coast Regional Water Quality Control
Joard and z coastal zone CONSlISLency Concurrence From the
Calizornia Coastal Commission (iF the Project is in their
Jurszsdiction). A copv of the certif-cation{s) for the nroject
sncu_d be submitited to the Corpes to verify complianpce.
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— - 3 5cation—of—the—dispesal-site or

Special Conditions:

Corps with a map showing the exact

1. You shall provide the
_sites where excavated oOr

vmsuitable material is being disposed of. The Corps shall

. Non-compliance with any condition could

. correspondence should be addressed to the

bqﬂnotified at least ten days before start otr WOTK SO L&t
the Corps may lnspect the proposed disposal sites to insure

no wetlands are impacted.

npliance with the General

1 and all Special Conditions that

de permit to remain valid.
cancel the nationwide

permit authorization for your project, thereby reguiring you to
obtain an individual permit from the Corps. The nationwide
permit authorization does not obviate the need to obtain other

State or local approvals reguired by law.

The project must be in co
Conditions cited in Enclosure
may be specified above for the natlonwi

vou may refer all questions to David A. Ammerman of our
Regulatory Branch, Eureka Field Office at 707-443-0855. All
District Engineer,

rttention: Regulatory Branch, 211 Mzin Street, San Francisco,
California 94105-1905 (please furnish a copy to the Eureka Field
oy A

Office, P.0. Box 4863, EBureka, california 95502) referencing file
number 21840N78.
Sincerely,
Uiz agned oy
Calvin €. Fong
chief, Regulatory Branch
rnolosures
Copies Furnished {w/drawing) :
s FEWS, Sacramento, CA
1J§ EPR, San Francisco, CA
7S NMFS, Santa Rosa, CA
Ca F&G, Redding, CA
Ca CC, San Francisco, CA
CR RWQCE, Senta Rosa, Ch
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STATE OF CALIFORNIA — NATURAL RRSCURCES AGENCY

CALIFORNIA COASTAL COMMISSION

45 TREMONT, SUITE 2000

SAN TRANCISCO, CA 94105- 2219
VOICE {415} 904- 5200

FAX {415} 904- 5400

TDD (415) 597-5885

JURISDICTION LETTER

March 16, 2012

Applicant;

Project
Location:

Coastal Commission Federal Consistency Jurisdiction No.
Coastal Commission File No.
U.S. Army Corps of Engineers Notick No.
If a nationwide permit, NWP No,

The Coastal Commission staff has received your request to identify Commission jurisdiction for
the purposes of processing an individual, nationwide, general or regional permit from the Army
Corps of Engineers (Corps). Pursuant to the federal Coastal Zone Management Act (CZMA),
the Corps cannot issue a permit for an activity, either in or out of the coastal zone, that affects
land and water uses or natural resources of the coastal zone until the applicant has complied with
the requirements of Section 307(c)(3)(A) of the CZMA. (16 USC Section 1456[c][3][A].) The
applicant can meet these requirements by receiving a Commission concurrence with either (Da
consistency certification prepared by the applicant or (2) a showing that the activity does not
affect the coastal zone., Alternatively, the applicant can satisfy these requirements by the
issuance of a Commission-approved coastal development permit. Since the Commission cannot
delegate federal consistency authority to local governments, a coastal development permiit issued
by a local agency does not replace the requirement for a consistency certification. However, if
an activity is within the Ports of San Diego, Long Beach, Los Angeles, or Port Hueneme and is
1dentified in the Commission-certified Port Master Plan, then no consistency certification is

necessary.,

The Coastal Commission staff has reviewed the information submitted for the above-referenced
project and has made the following determination:

. Is not within the coastal zone and does not affect the coastal zone. Therefore no further
Coastal Commission review is necessary.

_ Is anon-federal activity within the coastal zone and is in an area where the Commission has
not delegated permit authority to the applicable local agency. Therefore it needs a coastal
development permit from the Commission. Contact our Area Office (see addresses
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on the following page) for details and permit application form. (Note: receipt of a Coastal

Commission-issted coastal development permit satisfies federal consistency requiremnents.)

___ Is a federally-permiited activity within or affecting the coastal zone and does not otherwise
need a coastal development permit from the Commission. Therefore this project needs a
consistency certification. Contact Latry STmom a4 59645288 for-information-on-the-federal
consistency process. (Noter ecelpt of-alocargovernment issued-coastal d it, a:
opposed to a Coastal Commission-issued coastal development permit, does not satisfy federal

consistency requirements.)

___ Ts within or potentially affects the coastal zone and is a federal agency activity. Therefore it
needs a consistency determination (or, at & minimum, a negative determination). Contact Latry
Simon at (415) 904-5288 for information on the federal consistency process.

__ Is within the port of San Diego, Long Beach, Los Angeles, or Port Hueneme and is
consistent with a certified Port Master Plan. Therefore, no further Coastal Commission review is

necessary.

__ Is within one of the above ports but is not consistent with a certified Port Master Plan.
Therefore a Port Master Plan amendment is necessary.

___ We have insufficient information on the project location or details to determine jurisdiction.
Please provide the following information:

___ The Coastal Commission declines to assert federal consistency jurisdiction, due to the fact
that: (1) this project has or will receive a localty issued coastal development permit and is located
within an area where such permits are appealable to the Coastal Commission; and (2) the
proposed project does not significantly affect coastal resources or raise coastal issues of greater

than local concern.

Sincerely,

Larry Simon
Federal Consistency Cpordinator
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