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49th Day: Waived 
Staff: Daniel Robinson - SC 
Staff Report: 2/17/2017 
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APPEAL STAFF REPORT: SUBSTANTIAL ISSUE 
DETERMINATION & DE NOVO HEARING 

Application Number: A-3-SLO-16-0095 (Cypress Glen Subdivision and SFDs) 
 
Applicant: Cypress Glen on E Street LLC 
 
Appellant: Kerry Friend 
 
Local Government: San Luis Obispo County  
 
Local Decision: County CDP Number SUB 2015-00001 approved by the San Luis 

Obispo County Board of Supervisors on October 4, 2016. 
 
Project Location:  399 E Street adjacent to Little Cayucos Creek in the 

unincorporated Cayucos area of San Luis Obispo County (APN 
064-034-007). 

 
Project Description: Demolition of an existing single-family residence, subdivision of a 

0.84 parcel into seven residential parcels and one open space 
parcel, construction of seven two- and three-story single-family 
residences, and riparian restoration/enhancement. Project also 
includes abandonment of a portion of Cypress Glen Court. 

 
Staff Recommendation: Substantial Issue Exists; Denial 

Important Hearing Procedure Note: The Commission will not take testimony on this 
“substantial issue” recommendation unless at least three Commissioners request it. The 
Commission may ask questions of the Applicant, any aggrieved person, the Attorney General, or 



A-3-SLO-16-0095 (Cypress Glen Subdivision and SFDs) 

2 

the Executive Director prior to determining whether or not to take testimony regarding whether 
the appeal raises a substantial issue. If the Commission takes testimony regarding whether the 
appeal raises a substantial issue, testimony is generally (and at the discretion of the Chair) 
limited to three minutes total per side. Only the Applicant, persons who opposed the application 
before the local government (or their representatives), and the local government shall be 
qualified to testify during this phase of the hearing. Others may submit comments in writing. If 
the Commission finds that the appeal raises a substantial issue, the de novo phase of the hearing 
will follow, unless it has been postponed, during which the Commission will take public 
testimony. (See Title 14 of the California Code of Regulations, Sections 13115 and 13117.) 

SUMMARY OF STAFF RECOMMENDATION 
San Luis Obispo County approved a coastal development permit (CDP) to allow: 1) demolition 
of an existing single-family residence; 2)  subdivision of a 0.84 acre site into seven residential 
parcels and one open space parcel; 3) construction of seven two- and three-story single-family 
residences; 4) abandonment of a portion of Cypress Glen Court; and 5) restoration and 
enhancement of the Little Cayucos Creek riparian area, all at 399 E Street adjacent to Little 
Cayucos Creek in the unincorporated Cayucos area of San Luis Obispo County. The seven 
County-approved residences on parcels 1 through 7 would range between approximately 2,500 
and 3,350 square feet (representing living space, garage, and decks and porches), and the open 
space common parcel (Parcel 8) would comprise Little Cayucos Creek and its related riparian 
corridor and required buffer area, as well as some guest and emergency parking.  
 
The Appellant contends that the County-approved project is inconsistent with the County’s Local 
Coastal Program (LCP) because the project: 1) is of a size and scope that exceeds LCP 
development standards and will adversely impact the small town character of Cayucos and the 
surrounding neighborhood; 2) does not adequately protect riparian creek habitat and associated  
biological resources, including Monarch butterflies, red-legged frogs, and red-tailed hawks; 3) 
allows seven additional homes to be accessed from Cypress Glen court (for a total of 11 once the 
project is complete), when the LCP only allows five lots to be accessed from a private easement; 
4) does not adequately protect archeological resources; 5) includes prohibited development in a 
flood zone. 
 
Staff recommends that the Commission find that the appeal raises a substantial issue and 
that the Commission take jurisdiction over the CDP application. Staff further recommends 
that the Commission, on de novo review, deny the CDP. 
 
The LCP requires that proposed projects or uses will not be inconsistent with the character of the 
immediate neighborhood or contrary to its orderly development. Toward this end, the LCP also 
includes detailed development standards specific to residential projects, including those related 
to height, usable site area, density, floor area, open area, setbacks, and parking etc.  
 
After reviewing the local record, staff has concluded that the approved project is inconsistent 
with a number of LCP requirements related to such development standards. These 
inconsistencies stem primarily from the fact that the Applicant proposes to use the entire 
approximately 0.84-acre site as a basis for determining the project’s density, maximum floor 
area, minimum open area, etc. However, Usable Site Area is the appropriate LCP metric to use to 
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ensure the appropriate level of development when a site includes a road easement and protected 
habitat areas, such as the project site. These areas are excluded from the Useable Site Area for 
determining density and other provisions applicable to mass and scale of development, which 
makes sense as it is the surrounding useable site area against which the eye perceives mass and 
scale, and not the area that is covered by a road or by protected natural features. In this case, the 
LCP does not allow for the area of the site that contains Little Cayucos Creek, its associated 
riparian corridor and the required 20-foot development setback, plus the 7,000-square-foot right-
of-way area, to be counted as Usable Site Area. Because the County allowed the Applicant to use 
the total site area (including the road and habitat areas) for determining required mass and scale 
standards, the project greatly oversubscribes the site, specifically with respect to density, 
maximum floor area, minimum open area and the adjustment to allow the proposed private 
easement to provide access to 11 parcels when five is the maximum. Specifically, each of the 
seven approved residences substantially exceeds LCP maximums for square footage and each 
does not provide the LCP required minimum open space area. The seven residences include floor 
areas between 67% and 111% of each individual parcel, which is far above the LCP’s maximum 
allowed floor area of 48%. In addition, all seven lots have open areas below the LCP minimum 
requirement of 45%. In summary, because of these miscalculations upon which the project’s 
approval relies (i.e. the County did not exclude the road and habitat areas as required), there is: 
1) more density on the site than allowed; 2) the homes are larger in size than the LCP allows; 3) 
the homes would appear oversized in relation to the fairly small underlying parcels; 4) the 
parcels include less open space than is required by the LCP. Taken together, these raise questions 
of consistency with the LCP’s community character provisions that are applicable to Cayucos. 
The appeal raises a substantial LCP conformance issue as a result.  
 
The project is also inconsistent with the LCP’s Real Property Division Ordinance. The project 
would allow the approved private easement to provide access to 11 parcels when five is the 
maximum allowed by the LCP. In order to increase the number of parcels that may be served by 
a private easement from five parcels to 11 parcels, specific findings were made that are not 
supported by the attendant facts or evidence. First, there are no special circumstances or 
conditions affecting the subdivision (such as undue hardship) that warrant an upward adjustment 
of the number of parcels to be served by the private easement. Although a significant portion of 
the project site is excluded from development given the Usable Site Area (due to the presence of 
Little Cayucos Creek, e.g.), the LCP would still appear to allow for some subdivision of the 
existing parcel, thus allowing for an economically beneficial use, which suggests no “undue 
hardship” exists with respect to beneficial use of the property. The appeal raises a substantial 
LCP conformance issue as a result.  
 
In de novo review, although the Commission could attempt to craft conditions to result in an 
LCP-consistent project,1 the changes necessary are substantial, affecting not only the size but the 
number of homes that are allowed and their potential layout on the site. Staff discussed the 
recommendation with the Applicant, what an approvable project might look like, and about 
working together on project parameters that could meet these LCP requirements, but the 
Applicant has not indicated that he wishes to pursue a modified project at this juncture. As a 

                                                      
1  For example, with the appropriate LCP density, floor area, open area, setbacks, etc.; number of homes that could be accessed 

by Cypress Glen Court; restoration, enhancement, and protection in perpetuity of the riparian area and its required setback; 
protection of archeological resources; and siting of the development outside the County’s flood hazard area.  
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result, staff recommends that the Commission deny the proposed project, and provide the 
Applicant direction to pursue an LCP-consistent project with the County.2 Thus, staff 
recommends that the Commission find that the appeal raises a substantial issue and on de novo 
review that it deny a CDP for the proposed residential subdivision project. The motions are 
found on page 6, below.   

                                                      
2  This would most ensure consistency with the normal CDP consideration process because: 1) the Applicant could 

develop a project that best met his goals within the constraints of the site; 2) County planning staff would have an 
opportunity to review a redesigned project in the first instance; 3) Commission staff would have an opportunity to 
provide further comments on the redesigned project to ensure LCP consistency; 4) the local public, including 
those in the Cypress Glen Court and E Street neighborhoods, would have an opportunity to weigh in regarding the 
redesigned project; and 5) County decision makers could make a decision based on all of those factors, all as 
opposed to the Commission dictating a project that the Applicant has not indicated any interest in pursuing at the 
current juncture. 



A-3-SLO-16-0095 (Cypress Glen Subdivision and SFDs) 

5 

TABLE OF CONTENTS 
  
I. MOTIONS AND RESOLUTIONS .........................................................................................6 
II. FINDINGS AND DECLARATIONS .....................................................................................7 

A. PROJECT LOCATION ..............................................................................................................7 
B. PROJECT DESCRIPTION ..........................................................................................................7 
C. SAN LUIS OBISPO COUNTY APPROVAL AND PROJECT HISTORY ............................................7 
D. APPEAL PROCEDURES ...........................................................................................................8 
E. SUMMARY OF APPEAL CONTENTIONS ...................................................................................8 
F. SUBSTANTIAL ISSUE DETERMINATION ..................................................................................9 

1. Community Character and Residential Development ...................................................... 9 
2. Environmentally Sensitive Habitat Areas ......................................................................... 21 
3. Private Easement Access and Circulation ......................................................................... 27 
4. Archaeological and Cultural Resources ............................................................................ 29 
5. Flood Hazards ....................................................................................................................... 31 
6. The Five “Substantial Issue” Factors ................................................................................. 32 

G. SUBSTANTIAL ISSUE DETERMINATION CONCLUSION ..........................................................33 
H. COASTAL DEVELOPMENT PERMIT DETERMINATION ...........................................................33 

1. Project Inconsistent with LCP Policies Intended to Protect Community Character ... 33 
2. LCP Consistency Conclusion .............................................................................................. 36 
3. Takings ................................................................................................................................... 36 

I. CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA) .....................................................39 
  
APPENDICES 
Appendix A – Substantive File Documents 
Appendix B – Staff Contacts with Agencies and Groups 
 
EXHIBITS 
Exhibit 1:  Project Location Maps 
Exhibit 2:  Project Site Photos and Aerials 
Exhibit 3:  County’s Approved Project Plans and Elevations 
Exhibit 4:  County’s Conditions of Approval (and Findings)  
Exhibit 5:  County’s Notice of Final Local CDP Action  
Exhibit 6:  Appeal of San Luis Obispo County CDP Decision  
Exhibit 7:  Cypress Glen Court Right-of-Way Abandonment Map 
Exhibit 8:  Cypress Glen Lot Area Exhibit 
Exhibit 9:  SLO County LCP Flood Hazard Zone Map 
Exhibit 10: SLO County Archaeologically Sensitive Area Map 
Exhibit 11: Correspondence 
 
 
 
 
 
 
 
 



A-3-SLO-16-0095 (Cypress Glen Subdivision and SFDs) 

6 

 

I. MOTIONS AND RESOLUTIONS 
A. Substantial Issue Determination 
Staff recommends that the Commission determine that a substantial issue exists with respect to 
the grounds on which the appeal was filed. A finding of substantial issue would bring the CDP 
application for the proposed project under the jurisdiction of the Commission for de novo 
hearing and action. To implement this recommendation, staff recommends a NO vote on the 
following motion. Failure of this motion will result in a de novo hearing on the CDP application, 
and adoption of the following resolution and findings. Passage of this motion will result in a 
finding of No Substantial Issue and the local action will become final and effective. The motion 
passes only by affirmative vote of a majority of the Commissioners present. 

Motion: I move that the Commission determine that Appeal Number A-3-SLO-16-0095 
raises no substantial issue with respect to the grounds on which the appeal has been filed 
under Section 30603 of the Coastal Act, and I recommend a no vote.  

Resolution to Find Substantial Issue: The Commission hereby finds that Appeal Number 
A-3-SLO-16-0095 presents a substantial issue with respect to the grounds on which the 
appeal has been filed under Section 30603 of the Coastal Act regarding consistency with 
the certified San Luis Obispo County Local Coastal Program. 

 
B. CDP Determination  
Staff recommends that the Commission, after public hearing, deny a coastal development permit 
for the proposed development. To implement this recommendation, staff recommends a NO vote 
on the following motion. Failure of this motion will result in denial of the CDP and adoption of 
the following resolution and findings. The motion passes only by affirmative vote of a majority 
of the Commissioners present. 

Motion: I move that the Commission approve Coastal Development Permit Number A-3-
SLO-16-0095 for the development proposed by the applicant, and I recommend a no vote.  

Resolution to Deny CDP: The Commission hereby denies Coastal Development Permit 
Number A-3-SLO-16-0095 on the grounds that the development will not be in conformity 
with the San Luis Obispo County Local Coastal Program. Approval of the permit would not 
comply with the California Environmental Quality Act because there are feasible mitigation 
measures and/or alternatives that would substantially lessen the significant adverse effects of 
the development on the environment.  
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II. FINDINGS AND DECLARATIONS 
The Commission finds and declares as follows: 

A. PROJECT LOCATION 
The project site is located at 399 E Street, on the corner of E Street and Cypress Glen Court, in 
the unincorporated community of Cayucos in San Luis Obispo County. The site is located 
approximately 800 feet north of the Central Business District of Cayucos and includes a portion 
of Little Cayucos Creek, which winds through Cayucos from the foothills to the Pacific Ocean 
just south of downtown Cayucos. The property is located within a residential neighborhood, in 
the County’s Residential Multi-Family (RMF) land use category, and within the Urban Services 
Line (USL)/Urban Reserve Line (URL) of Cayucos, which are coterminous here.  
 
See Exhibit 1 for project location maps and Exhibit 2 for photos of the project site.  

B. PROJECT DESCRIPTION 
The County-approved project authorizes: 1) the demolition of an existing approximately 2,200- 
square-foot single-family dwelling; 2) subdivision and creation of seven residential lots (Lots 1-
7) and one open space common lot (Lot 8); 3) construction of seven two- and three-story single-
family dwellings including related infrastructure and access; 4) abandonment (from the County 
to the Applicant) of a portion of Cypress Glen Court; 5) adjustment under Title 21 (LCP Real 
Property Division Ordinance) to allow more than five lots to be accessed from a private 
easement; and 6) riparian restoration/enhancement. The seven County-approved residences 
would range in size between approximately 2,500 and 3,350 square feet (representing living 
space, garage, and decks and porches).3 The open space common lot would be comprised of 
Little Cayucos Creek and its related riparian corridor and required buffer area, as well as some 
guest and emergency parking. 
 
See approved project plans in Exhibit 3 and the County’s Conditions of Approval in Exhibit 4. 

C. SAN LUIS OBISPO COUNTY APPROVAL AND PROJECT HISTORY 
 

The San Luis Obispo County Planning Commission approved the project on May 26, 2016. 
Eileen Roach appealed the Planning Commission’s approval to the County Board of Supervisors. 
The Board of Supervisors held a public hearing to consider the appeal on October 4, 2016, 
denied the appeal, and upheld the Planning Commission’s decision, subject to specific findings 
and conditions of approval. A notice of the County’s CDP action was received in the Coastal 
Commission’s Central Coast District Office on October 26, 2016 (see Exhibit 5). The Coastal 
Commission’s ten-working-day appeal period for this action began on October 27, 2016 and 
concluded at 5pm on November 9, 2016. One valid appeal, submitted by Kerry Friend was 
received during the appeal period (see Exhibit 6 for the full text of the appeal).  

                                                      
3  Approximately 500 square feet (space for two cars) of exterior carport area (for five of the seven approved residences that have 

carports) is not included in this square footage calculation.  
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D. APPEAL PROCEDURES 
Coastal Act Section 30603(a) provides for the appeal to the Coastal Commission of certain CDP 
decisions in jurisdictions with certified LCPs. The following categories of local CDP decisions 
are appealable: (a) approval of CDPs for development that is located (1) between the sea and the 
first public road paralleling the sea or within 300 feet of the inland extent of any beach or of the 
mean high tide line of the sea where there is no beach, whichever is the greater distance, (2) on 
tidelands, submerged lands, public trust lands, within 100 feet of any wetland, estuary, or stream, 
or within 300 feet of the top of the seaward face of any coastal bluff, or (3) in a sensitive coastal 
resource area; or (4) for counties, approval of CDPs for development that is not designated as the 
principal permitted use under the LCP.4 In addition, any local action (approval or denial) on a 
CDP for a major public works project (including a publicly financed recreational facility and/or a 
special district development) or an energy facility is appealable to the Commission.5 This project 
is appealable because it includes development that is located within 100 feet of a stream (i.e. 
Little Cayucos Creek) and is located within an LCP-mapped Sensitive Resource Area.  

The grounds for appeal under Section 30603(b) are limited to allegations that the development 
does not conform to the certified LCP or to the public access policies of the Coastal Act.6 
Section 30625(b) of the Coastal Act requires the Commission to conduct the de novo portion of 
the hearing on an appealed project unless a majority of the Commissioners present finds that “no 
substantial issue” is raised by such allegations. Under Section 30604(b), if the Commission 
considers the CDP de novo and ultimately approves a CDP for a project, the Commission must 
find that the proposed development is in conformity with the certified LCP. If a CDP is approved 
for a project that is located between the nearest public road and the sea or the shoreline of any 
body of water located within the coastal zone, Section 30604(c) also requires an additional 
specific finding that the development is in conformity with the public access and recreation 
policies of Chapter 3 of the Coastal Act. This project is not located between the nearest public 
road and the sea and thus this additional finding would not need to be made if the Commission 
were to approve the project following a de novo hearing. 

The only persons qualified to testify before the Commission on the substantial issue question are 
the Applicants (or their representatives), persons opposed to the project who made their views 
known before the local government (or their representatives), and the local government.7 
Testimony from other persons regarding substantial issue must be submitted in writing.8 Any 
person may testify during the de novo CDP determination stage of an appeal. 

E. SUMMARY OF APPEAL CONTENTIONS 
The Appellant contends that the County-approved project is inconsistent with the County’s LCP 
because the project: 1) is incompatible with the small town character of Cayucos and the 
surrounding neighborhood due to the number of approved homes and their size and massing; 2) 
                                                      
4 See Coastal Act Sections 30603(a)(1)-(4). 
5 Id. Section 30603(a)(5). 
6 Id. Section 30603(b). 
7 Title 14 of the California Code of Regulations (CCR) Section 13117. 
8 Id. 
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includes seven additional homes on a private easement when the LCP prohibits more than five 
lots to be accessed from a private easement; 3) does not adequately protect the riparian creek 
habitat and the biological resources therein on the site; 4) does not adequately protect 
archeological resources; and 5) is located in a flood zone. See Exhibit 6 for the full text of the 
appeal contentions.  

F. SUBSTANTIAL ISSUE DETERMINATION 
The term substantial issue is not defined in the Coastal Act. The Commission’s regulations 
simply indicate that the Commission will hear an appeal unless it “finds that the appeal raises no 
significant question” (CCR Section 13115(b)). In previous decisions on appeals, the Commission 
has been guided by the following factors in making such determinations: (1) the degree of 
factual and legal support for the local government’s decision that the development is consistent 
or inconsistent with the certified LCP and with the public access policies of the Coastal Act; (2) 
the extent and scope of the development as approved or denied by the local government; 
(3) the significance of the coastal resources affected by the decision; (4) the precedential value of 
the local government’s decision for future interpretation of its LCP; and (5) whether the appeal 
raises only local issues, or those of regional or statewide significance. Even where the 
Commission chooses not to hear an appeal, Appellants nevertheless may obtain judicial review 
of the local government’s coastal permit decision by filing a petition for a writ of mandate 
pursuant to Code of Civil Procedure, Section 1094.5.  

In this case, for the reasons discussed further below, the Commission determines that the 
County’s approval of a CDP for the project presents a substantial issue. 

1. Community Character and Residential Development 
Applicable LCP Policies and Standards 
The LCP requires that proposed projects or uses not be inconsistent with the character of the 
immediate neighborhood or contrary to its orderly development (Coastal Zone Land Use 
Ordinance (CZLUO) Section 23.02.034(c)(4)(iv)). Furthermore, the LCP includes additional 
development standards specific to residential projects within the RMF land use designation, 
including for maximum height, usable site area, density, floor area, open area, setbacks, and 
parking etc., which are designed to ensure, among other things, neighborhood compatibility and 
community character protection. Cited and applicable LCP policies and standards to the appeal 
include: 
 

CZLUO Section 23.02.034 (c)(4)(iv): Required findings. The Review Authority shall not 
approve or conditionally approve a Development Plan unless it first finds that: the proposed 
project or use will not be inconsistent with the character of the immediate neighborhood or 
contrary to its orderly development. 

 
CZLUO Section 23.04.028(d). Minimum Parcel Size. Residential Single-Family and Multi-
Family Categories: Condominiums: A condominium, planned development or similar 
residential unit ownership project pursuant to Section 66427 et seq. of the Subdivision Map 
Act may use smaller parcel sizes to be determined through Development Plan approval by 
the Review Authority, as set forth in Section 23.02.034, at the same time as tentative map 
approval, provided that: (1) The common ownership external parcel is in compliance with 
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the provisions of this section; and (2) The density of residential units is in compliance with 
Section 23.04.084 where the project is located in the Residential Multi-Family category.  
 
Estero Area Plan. Chapter 7. Section V. Cayucos Urban Area Standards. Residential 
Multi-Family. A. Density. Maximum residential density for new projects… shall be as 
follows: 1) 10 dwelling units per acre; or 2) 15 dwelling units per acre if the review authority 
makes the finding that there is sufficient sewer capacity and supplemental water to serve 
development resulting from the proposed project, existing development (at current rates of 
water use and occupancy) and all vacant parcels at buildout, assuming the proposed density 
of up to 15 units per acre in the RMF category. 
 
CZLUO Section 23.04.082(b)(3). Single-Family Dwelling. Residential Categories. 
Residential Multi Family Category. In land use categories where single-family dwellings or 
mobilehomes are identified by the Land Use Element as "A" uses, the number of dwellings 
allowed on a single lot is as follows… The number of dwelling units allowed on a lot in the 
Residential Multi-Family category is to be as allowed in Section 23.04.084 (Multi-Family 
Dwellings). 
 
CZLUO Section 23.04.084. Multi-Family Dwellings. The number of multiple family 
dwellings (as defined by the Land Use Element, Chapter 7, Part I), allowed on a single lot or 
adjoining lots is based upon the "intensity factor" of the site. The intensity factor will be 
either low, medium, or high, based upon the type of street serving the site, the sewer service 
provided and the distance of the site from the central business district. The intensity factor 
determines the maximum number of units allowed, the maximum floor area for all units in the 
project and minimum areas for landscaping and pedestrian use. A multi-family project must 
satisfy the floor area and open area standards of this section, as well as all applicable 
requirements for parking, setbacks and height… In areas where the maximum number of 
units per acre is specified by planning area standards (Part II of the Land Use Element), the 
allowed intensity factor, maximum floor area and minimum open area shall correspond to 
the maximum units per acre as provided by subsection b. below. 
 

a. Determining intensity factor: The intensity factor is the lowest obtained from any of 
the following criteria: 
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Notes: 1. Site access may be from a cross street where the site abuts a collector or arterial. 2. Straight-line 
distance. 
 

b. Determining allowable density: The allowable density, maximum floor area and 
minimum open area for a multiple-family site is to be shown in the following table 
(all area figures are expressed as percentages of the total usable site area). A 
minimum of 6,000 square feet of site area is required to establish more than one 
dwelling unit, pursuant to Section 23.04.044e(1) (Minimum Site Area - Multi-Family 
Dwellings): (emphasis added) 
 

 
Notes: 1. The gross floor area of all residential structures, including upper stories, but not garages and carports. 
2. Includes required setbacks, and all areas of the site except buildings and parking spaces. 

 
CZLUO Section 23.01.041(b)(5). Rules of Interpretation. Language. Rounding of 
Quantities. Whenever this title requires consideration of distances, numbers of dwelling 
units, parking spaces or other aspects of development expressed in numerical quantities that 
are fractions of whole numbers, and this title uses such quantities in the form of whole 
numbers only, such numbers are to be rounded to the next highest whole number when the 
fraction is .5 or more, and to the next lowest whole number when the fraction is less than .5; 
provided, however, that quantities expressing areas of land are to be rounded only in the 
case of square footage, and are not to be rounded in the case of acreage. 
 
CZLUO Section 23.01.034(d). Compliance with Standards Required. Compliance with 
applicable provisions of this title and code is required as follows: d) Conflicts with other 
requirements. If conflicts occur between a Land Use Element planning area standard and 
other provisions of this title, the Land Use Element planning area standard shall prevail, 
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except in cases where additional density is granted pursuant to Section 23.04.96 - 
Inclusionary Housing, and Section 23.04.097 - Affordable Housing Density Bonus and 
Development Standard Modifications. 
 
CZLUO Section 23.04.012(b) Applicability of Site Design Standards. Where the standards 
of Chapters 23.07 (Combining Designation Standards), or 23.08 (Special Uses) conflict with 
the provisions of this chapter, the provisions of Chapters 23.07 and 23.08 prevail; b. Where 
planning area standards (Part II of the Land Use Element) conflict with the standards of this 
chapter, the planning area standards prevail. c. Where policies (Part II of the Policy 
Document of the Local Coastal Plan) conflict with the standards of this chapter, the policies 
shall prevail. 

 
Estero Area Plan. Chapter 7. Section V. Cayucos Urban Area Standards. Residential Multi 
Family. C. Height. Maximum allowable building height shall be 28 feet… 
 
CZLUO Section 23.04.122: Measurement of Height. The height of a building or structure is 
to be measured as the vertical distance from the highest point of the structure to the average 
of the highest and lowest points where the exterior walls would touch the natural grade level 
of the site… 

 
Estero Area Plan. Chapter 7. Section V. Cayucos Urban Area Standards. Communitywide 
Planning Area Standard. F. Setbacks. Communitywide (East of Studio Drive, Morro Strand 
Area). Minimum Setbacks (ft): Front – 10; Side – 3; Street Side – 5; Rear – 5. 
 
CZLUO Section 23.04.108(a)(4). Front Setbacks. Residential Uses. Planned Development 
or Cluster Division. Where a new residential land division is proposed as a planned 
development, condominium, or cluster division (Section 23.04.036), front setbacks may be 
determined through Development Plan approval, provided that in no case shall setbacks be 
allowed that are less than the minimum required by the Uniform Building Code. 
 
Useable Site Area (LCP Definition): Net Site Area minus any portions of the site that are 
precluded from building construction by natural features or hazards, such as areas subject to 
inundation by tides or the filling of reservoirs or lakes.  

 
Net Site Area (LCP Definition): The gross site area minus any ultimate street rights-of-way 
and any easements (except open space easements) that limit the surface use of the site for 
building construction. 
 
Gross Site Area (LCP Definition): The total area of a legally created parcel (or contiguous 
parcels of land in single or joint ownership when used in combination for a building or 
permitted group of buildings) including any ultimate street right-of-way, existing rights-of-
way deeded to the parcel, and all easements (except open space easements), across the site. 
 
Right-of-Way (LCP Definition): A public road, alley, pedestrian or other access right-of-
way with width described in recorded documents. Also includes rights-of-way for electric 
power transmission, oil and gas pipelines and communications systems utilizing direct 
connections such as cable T.V, telephone, etc. 
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The LCP also describes general visions and goals for the Cayucos area found in Chapter 1 of the 
Estero Area Plan.9 The goals for residential and commercial land uses encourage “carefully 
planned development that respects the area's natural assets, maintains the community's small-
town character as a beach community, and balances and promotes both the residential and 
visitor-serving aspects of the community:” 

Goal No. 4: Preserve the character of Cayucos as a beach community. 

Goal No. 7: Plan for residential features of the community to coexist in harmony and to 
supplement each other. Emphasize both features of the community and promote their 
excellent potential. 

Goal No. 8: Carefully plan for future commercial and residential development that is 
consistent with the current nature of the community. Since major development projects 
can have a devastating effect on a small community, carefully examine such proposed 
projects to see that they do not destroy the character of the community or so dominate it 
as to cause an imbalance between the residential and recreational elements of the 
community.   

Goal No. 9: Maintain the community’s small-town character. 

To implement these goals, the LCP requires that all development, including development located 
within urban communities, may not be inconsistent with community character or contrary to its 
orderly development (e.g., CZLUO Section 23.02.034 (c)(4)(iv)), and also provides a host of 
development standards (cited above) intended to ensure that new development meets such goals.  

Appellant’s Contentions 
The Appellant contends the County-approved project is inconsistent with the small-town 
character of Cayucos and the surrounding neighborhood due to the number of approved 
residences and their size and massing. Specifically, the Appellant contends that seven residences 
are too many for this site, and that the size of the approved residences is out of scale with the size 
of the surrounding residences in the neighborhood. See Exhibit 6 for the full text of the appeal 
contentions. 
 
Analysis  
LCP Requirements 
The County’s LCP (and specifically with respect to the Estero Area Plan and the CZLUO) 
provides detailed development standards (e.g., minimum parcel size, density, maximum building 
height, minimum setbacks, parking, maximum floor area, and required open area, etc.) with 
which residential development located within the RMF land use category must be consistent, 
including single-family residential development. These standards are in place to ensure that new 
development is appropriately sized in relation to the underlying property and is compatible with 
existing neighboring development (including in terms of  size and massing), and are intended to 
implement the LCP’s goals and objectives for Cayucos, as identified above. 
 

                                                      
9 Estero Area Plan, Chapter 1, Section V, Vision and General Goals, B, Cayucos. 
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Approved Project 
The County-approved project would subdivide an existing approximately 37,000-square-foot 
parcel (approximately 0.84 acres)10 into eight new lots, seven of which would be residential and 
one of which would be an open space lot. The open space parcel includes a portion of Little 
Cayucos Creek, its associated riparian area, a 20-foot-wide buffer area, and some guest and 
emergency vehicle parking. Each of the remaining seven lots would then be developed with two- 
or three-story single-family residences. Five of the seven residences (those located along E 
Street) would have individual two-car carport areas in addition to attached garages, and the 
remaining two residences along Little Cayucos Creek would each have only a garage (i.e., no 
carport). All seven residences would use a shared road to access Cypress Glen Court. An existing 
single-family residence would be demolished to allow for the new residential development. See 
Exhibit 2 for photos of the project site and Exhibit 3 for the approved project plans and 
elevations. 
 
The County approved this project as a planned development, which is undefined in the LCP, but 
which is identified in the LCP’s Implementation Plan (IP) (i.e., Coastal Zone Land Use 
Ordinance, or CZLUO) Section 23.04.028 as, “a residential unit ownership project” pursuant to 
Section 66427 et seq. of the Subdivision Map Act. The County does not have a separate planned 
development ordinance for the portion of the County that is located within the coastal zone, but 
the CZLUO does include standards for planned developments that are different than for other 
types of development. For example, front setbacks can be reduced through coastal development 
permit approval provided that the setback is no less than that required by the Uniform Building 
Code (CZLUO Section 23.04.108(a)(4)). As another example, planned developments may create 
smaller parcel sizes than the minimum parcel size allowed in a particular land use category, 
provided certain thresholds can be met (CZLUO Section 23.04.028(d)). In this case, the 
minimum parcel size allowed in the RMF land use category is 6,000 square feet (CZLUO 
Section 23.04.084(b), citing CZLUO Section 23.04.044e(1)). All of the County-approved 
residential lots are substantially smaller than 6,000 square feet. A discussion of minimum parcel 
size related to the approved project is found further below. 
 
Usable Site Area 
The County-approved project is located in the RMF land use category. However, it is worth 
noting that the approved project is not a multi-family residential project, but rather multiple 
single-family residences, which are an allowed use in the RMF land use category. CZLUO 
Section 23.04.084(b) limits allowable maximum floor area and minimum open area for RMF 
properties based on the total “Usable Site Area.” Such limitations are intended to ensure that 
development is consistent with the scale and character of the surrounding community. The LCP 
defines “Usable Site Area” as “Net site area minus any portions of the site that are precluded 
from building construction by natural features or hazards…” Per the LCP, “Net Site Area” does 
not include any ultimate street rights-of-way (see definitions cited above) or any easements 
(except open space easements) that limit use of the site for building development. 
 

                                                      
10 This development site includes an approximate 7,000-square-foot road area that is located adjacent to the four 

existing lots, and which is included in the total development site’s square footage. The Applicant has indicated 
that the total site is 36,773 square feet. 
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The entire project site is approximately 0.84 acres (or approximately 37,000 square feet). Of this, 
the project site includes an approximate 7,000-square-foot right-of-way area (approximately 35 
feet by 200 feet) that provides vehicular access to four existing residences located along the 
northeast side of Cypress Glen Court11 (see Exhibit 7). The project site also includes 
approximately 13,500 square feet of “natural features,” consisting of Little Cayucos Creek, its 
riparian corridor, and the LCP-required 20-foot-wide riparian buffer area in which building 
construction is prohibited12 (see Exhibit 3 and Exhibit 8). The threshold for usable area per the 
LCP is whether the natural feature or hazard precludes building construction. Per the LCP, no 
building construction is allowed within this approximate 13,500-square-foot riparian corridor 
and associated buffer area (see “Environmentally Sensitive Habitat Areas” policies and standards 
in the next section below). Taken together, the approximately 13,500-square-foot creek riparian 
area and buffer and the approximately 7,000-square-foot area of road right-of-way (which 
together total approximately 20,500 square feet) cannot be counted toward “Usable Site Area” 
per the LCP definitions cited above, and in fact these areas of the site do not include proposed 
residential development. Thus, the total “Usable Site Area” for the site is actually 16,500 square 
feet (37,000 minus 20,500), or 0.38 acres. However, the County did not base its approval on the 
amount of “Usable Site Area” on the site as required by CZLUO Section 23.04.084(b), but 
instead used the entire approximately 0.84 acres of the site to determine allowable density and 
maximum floor area, minimum open area, etc., for each of the approved residences. Including 
non-usable areas in these calculations, especially with respect to the riparian corridor area and its 
associated buffer, would result in a development that is not consistent with the Estero Area 
Plan’s overarching goal for Cayucos (which is to respect the area’s natural assets), nor is it 
consistent with the requirements of CZLUO Sections 23.04.084(b) and 23.02.034 (c)(4)(iv). The 
fact that the County used the entire site in its calculations of development standards for the 
residences, while confining the residences to only the Usable Site Area, also means that the 
density and massing and scale are inconsistent with the LCP’s requirements (see discussion 
below). In short, the miscalculation and misapplication of the LCP standard regarding Usable 
Site Area supports a finding that the Appellant’s appeal raises a substantial issue with respect to 
LCP conformity. 
 
Density 
The County-approved project is in the Cayucos Urban Area; thus Estero Area Plan, Chapter 7, 
Section V standards apply with respect to maximum residential density.13 The maximum 

                                                      
11 The Applicant’s Vesting Tentative Tract Map (3074) for this project indicates this portion of the road right-of-way 

equals 6,952.05 square feet. The County’s approval includes abandonment of this portion of the road right-of-way 
to the Applicant. Thus because the road has not been abandoned by the County at this point, it is a public right of 
way. 35 feet represents ½ of the right-of-way closest to the site, and 200 feet represents the length of the right-of-
way equal to the length of the project site (along Cypress Glen Court). 

12 The Applicant’s Lot Area Exhibit (prepared by LandSite Incorporated) indicates the riparian area, including the 
creek and its riparian corridor and the required 20-foot development buffer, equals 13,505.74 square feet.  

13 Although CZLUO Section 23.04.084 includes density standards for projects located within the residential multi-
family land use category, these density standards do not apply in this case because the more specific density 
standards of the Estero Area Plan apply when there are conflicts between the Estero Area Plan and the CZLUO 
and other planning documents of the LCP (CZLUO Section 23.01.034(d) and 23.04.012(b)). However, CZLUO 
Section 23.04.084 does apply to this project with respect to other development standards, such as maximum floor 
area and minimum open area. 
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residential density pursuant to the Estero Area Plan, Chapter 7, Section V is 10 units per acre.14 
It is important to note that the policy describes this number as a “maximum” and thus it is not an 
LCP entitlement; a variety of other factors determine the appropriate density on a particular site. 
Regarding this maximum density, as described in the Estero Area Plan’s Cayucos Urban Area 
standards, Chapter 7, Section V is silent on whether or not Usable Site Area or some other site 
area (i.e., Net or Gross site area) is to be used to calculate the number of parcels allowed. 
However, common sense dictates that the density should be based on Usable Site Area15 (which 
is expressly called out in CZLUO Section 23.04.084 for those projects located in the RMF land 
use category but which are not subject to the Estero Area Plan, whereas this project is subject to 
the Estero Area Plan). 
 
The County-approved project is based on a total site area of approximately 0.84 acres, including 
non-usable areas as described above, and includes seven residential lots and one open space lot. 
Using the entire site area to calculate allowable density, while limiting the location of the 
development to only the Usable Site Area, resulted in incorrectly scaled, extremely small single-
family residential parcels that range in size from 2,432 square feet to 3,311 square feet. The LCP 
(CZLUO Section 23.04.028(b)) allows a reduction in minimum parcel size, provided certain 
thresholds can be met, but does not specifically provide for or require an absolute minimum 
parcel size. Although the LCP does not specify an absolute minimum, at 10 units per acre, an 
average parcel size would be roughly 4,356 square feet.16 The approved parcels are substantially 
smaller than this average size because the County used the entire site area and not the appropriate 
Usable Site Area, as described above, to determine density. Here, the Usable Site Area equals 
16,500 square feet, which is 0.38 acres. Using the 10-units-per acre maximum (again, which is 
not an LCP entitlement), it appears the Applicant could potentially receive a minimum of three 
developable lots (pursuant to rounding-up allowed by CZLUO Section 23.01.041(b)(5), plus one 
open space lot). Thus, regarding allowable density, the appeal raises a substantial issue with 
respect to the LCP, specifically CZLUO Section 23.04.084(b) and the density provisions of 
Estero Area Plan, Chapter 7, Section V, Cayucos Urban Area Standards, within the Residential 
Multi-Family land use category. 
 
Maximum Floor Area and Minimum Open Area 
CZLUO Section 23.04.082(b)(3) requires single-family dwellings within the RMF land use 
category to be consistent with the maximum floor area and minimum open area standards of 
CZLUO Section 23.04.084. For any type of allowed use in the RMF land use category, CZLUO 
Section 23.04.084(a) is used to identify the “intensity factor” of a particular project within the 

                                                      
14 Density is allowed at 15 units per acre, provided certain findings are made regarding the availability of public 

services within Cayucos. This includes finding that there is, “sufficient sewer capacity and supplemental water to 
serve development resulting from the resulting from the proposed project, existing development (at current rates 
of water use and occupancy) and all vacant parcels at buildout, assuming the proposed density of up to 15 units 
per acre in the RMF category. The project is not proposed beyond 10 units per acre, and no such finding was 
made by the County. 

15 For example, if a four-acre site consisted almost entirely of wetlands (e.g., within the RMF land use category), an 
Applicant would not be permitted under the LCP to build 40 units (i.e., 10 units/acre), but instead the density 
would be limited to a Usable Site Area standard based on the LCP’s prohibition of development in natural 
wetland features. 

16 One acre equals 43,560 square feet. 43,560 square feet/10 units per acre = 4,356 square feet per unit (i.e., parcel). 
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RMF land use category, which is based on the lowest intensity factor considering type of road 
access, sewer service and distance from the Central Business District (CBD). In this case, the 
project’s intensity factor is “medium” because the road access is from a paved local street (not 
from an unpaved road or a paved collector or arterial), the sewer service is community sewer 
(not septic), and the project is located less than 1,000 feet from the CBD. Because the project has 
a medium intensity factor, the maximum gross floor area of all residential structures (including 
upper stories, but not garages and carports) is required to be 48% or less, and the minimum open 
area (including setbacks and all areas of the site except buildings and parking spaces) is required 
to be 45% or more (CZLUO Section 23.04.084(b)). As mentioned above, CZLUO Section 
23.04.084(b) requires the maximum floor area and minimum open area percentages to be based 
off of the total usable site area. As mentioned above, in this case, 20,500 square feet of the 
approximately 0.84 acre (i.e., approximately 37,000 square feet) project site is physically and 
legally unusable for building development because it contains Little Cayucos Creek, its riparian 
corridor and its LCP-required 20-foot development buffer area, as well as road right-of-way. 
This leaves 0.38 acres of the site available for development. However, the County’s approval of 
the project based the maximum floor area (48%) and minimum open area (45%) on the entire 
approximately 37,000-square-foot site (see Figure 1 below). 
 
Furthermore, once new single-family residential parcels are created through a subdivision, the 
LCP’s development standards, including maximum allowed floor area and minimum required 
open area, are calculated based on the size of each newly created individual parcel, not the total 
area of the site pre-subdivision, since the subdivision is necessitated in the first place by the 
extent of proposed development for which subdivision allows the proposed development to 
conform with local development standards. As mentioned above, the LCP does not contain a 
planned unit development ordinance or other language that specifies that the maximum floor area 
and the minimum open area can be calculated based on the size of a pre-subdivided lot. This 
point is especially important if the pre-subdivided parcel includes portions that do not qualify as 
“Usable Site Area,” which is the case here. Rather, the mass and scale parameters of the LCP 
apply to individual lots and in this case, to each of the newly created lots. This makes sense 
inasmuch as the primary intent of such policies and standards is to ensure that residential 
development does not appear out of scale with its surroundings, including with respect to the size 
of the newly created parcels on which the residential development is located. This project is not a 
multi-family residential project on one parcel, but instead all the residences constitute separate 
single-family dwellings that would be located on newly created individual parcels that happen to 
be within the RMF land use category,17 and each individual single-family residence is subject to 
setbacks (specified in the Estero Area Plan), height from average natural grade (CZLUO Section 
23.04.122), and other development standards. The County applied certain LCP requirements, 
such as setbacks and height,18 to each individual residence, but maximum floor area and 
minimum open area were applied based on the entire pre-subdivided site using the total site area. 
There is no LCP justification for this approach. 
 

                                                      
17 Single-family residences are an allowed use in the RMF land use designation. 
18 The maximum approved height (28 feet) and setbacks for each residence are consistent with the height and 

setback requirements of the Estero Area Plan with regard to residential development on RMF-designated 
properties in the Cayucos Urban Area.  
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Within the RMF land use category, CZLUO Section 23.04.084(b) requires the maximum floor 
area19 for each residence to be no more than 48% of the size of the parcel it is located on. Here, 
the seven residential parcels that were created from the approved subdivision contain residences 
with floor areas between 67% and 111% of the individual parcel area, far exceeding the 
maximum 48% floor area allowed by the LCP. This problem is exacerbated because the County 
allowed more parcels than allowed, and parcel sizes are very small, as discussed above. 
 
Figure 1: Parcel Size and Residential Floor Area 

 
 
As stated above, the maximum allowable floor area per parcel is 48%. Thus, the appeal raises a 
substantial issue with respect to conformity of maximum floor area of each of the approved 
residences with the requirements of CZLUO Section 23.04.084(b). 
 
Similar to the above discussion on maximum floor area, CZLUO Section 23.04.084(b) requires 
that at least 45% of each individual parcel within the RMF land use category consist of open 
area. Open area, as defined in this section, includes, “required setbacks, and all areas of the site 
except buildings and parking spaces.” Here, the seven residential parcels that were created from 
the approved subdivision contain open areas between 34% and 37% of the individual parcel 
area, far below the minimum 45% open area required by the LCP. Coverage figures are based 
upon the Applicant’s County-approved Vesting Tentative Tract Map 3074 (dated 5/25/16) for 
each parcel (see Exhibit 3). Open space figures are taken by subtracting the building footprint 
and carport area from the total parcel size. Again, exacerbating this problem of miscalculation of 
the minimum open space area for each parcel is the fact that the County miscalculated the 
number of allowable subdivided parcels and the allowable sizes of those parcels, as discussed 
above. 
 
  
                                                      
19 Floor Area is defined in CZLUO Section 23.04.084(b) as, “the gross floor area of all residential structures, 

including upper stories, but not garages and carports.” 
20 Parcel 8 is an open space parcel. 
21 Actual square footage based on Vesting Tentative Tract Map 3074. 
22 For single-family dwellings within the RMF Land Use Category, Maximum Floor Area is defined as the gross 

floor area of all residential structures, including upper stories, but not garages and carports. Thus, this number 
includes decks and porches but not garages and carports. 

 Parcel 1 Parcel 2 Parcel 3 Parcel 4 Parcel  5 Parcel 6 Parcel 7 Parcel 820 
County-

Approved 
Parcel Area (in 
square feet) 21 

 2,512 2,432 2,432 2,432 2,432 3,311 2,795 21,090 

County-
Approved 

Maximum Floor 
Area in square 
feet, and % of 
Floor Area to 
Parcel Area.22 

2,784 
(111%) 

2,784 
(111%) 

2,640 
(109%) 

2,640 
(109%) 

2,640 
(109%) 

2,211 
(67%) 

2,057 
(74%) N/A 
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Figure 2: Parcel Size, Residential Coverage, and Open Area 
 
 Parcel 1 Parcel 2 Parcel 3 Parcel 4 Parcel 5 Parcel 6 Parcel 7 Parcel 8 
County-Approved 
Parcel Area (in 
square feet) 23 

2512 2,432 2,432 2,432 2,432 3,311 2,795 21,090 

Coverage (footprint 
with parking spaces) 1,666 1,616 1,616 1,616 1,616 2,284 1,820 797 
County-Approved 
Open Area in square 
feet and % of Open 
Area to Parcel Area 

846 
(34%) 

816 
(34%) 

816 
(34%) 

816 
(34%) 

816 
(34%) 

1,027 
(37%) 

975 
(35%) 

20,293 
(96%) 

 
 
Thus, the appeal raises a substantial issue with respect to conformity of the minimum open area 
of the seven residential parcels with the requirements of CZLUO Section 23.04.084(b). 
 
Neighborhood Compatibility 
CZLUO Section 23.02.034(c)(4)(iv) requires that the County shall not approve a development 
plan unless it first finds that the proposed project will not be inconsistent with the character of 
the immediate neighborhood. As discussed above, the seven approved single-family residences 
are located on extremely small parcels (ranging in size from about 2,500 to 3,300 square feet) 
inconsistent with LCP standards, and have a maximum floor area that exceeds the LCP’s 
allowable standards. The approved residences also do not meet the LCP’s standards for required 
minimum open area.  
 
With regard to neighborhood compatibility and LCP provisions for orderly development 
(CZLUO Section 23.02.034 (c)(4)(iv)), adherence to development standards is critical. One way 
to analyze how a particular development fits within its surrounding neighborhood is through an 
evaluation of overall size and massing of the project. Thus, the following square footages are 
based on “living space”24 to compare the seven residences with surrounding residences in the 
immediate area. The average square footage of the living spaces of the approved residences is 
2,239 square feet.25 This number does not include garages, carport area, or decks and porches. 
The average living space of the nine existing residences in the general vicinity of the project site 
(four residences on Cypress Glen Court, five on E Street (not including the existing home on the 
subject site), and one on Bakersfield Avenue) is 1,326 square feet.26 Thus, the existing 
                                                      
23 Actual square footage based on Vesting Tentative Tract Map 3074. 
24 There are different ways to characterize the size of residences based on square footage. One way to is to simply 

use the residence’s “living space,” which is a common term used in the real estate industry for a residential 
habitable space, which generally does not include unheated (or un-air conditioned areas), such as attics, garages, 
porches and decks, or unfinished basements, and sometimes does not even include staircases and closets. The 
square footages cited in this section are based on the “living space” calculated from the approved project plans as 
compared to the “living space” of existing neighboring residences as determined from www.realquest.com.  

25 The seven approved residences have “living spaces” of 2,013, 2,170, 2,197, 2,197, 2,197, 2,449 and 2,449 square 
feet, respectively. 

26 The four residences located on Cypress Glen Court have living spaces of 1,538, 1,741, 2,018 and 2,104 square 
feet, respectively, while the six residences in the immediate area (not including the existing home on the subject 
site to be demolished) have living spaces ranging from 593 to 1,905 square feet. From realquest.com: 1 

http://www.realquest.com/


A-3-SLO-16-0095 (Cypress Glen Subdivision and SFDs) 

20 

residences’ living space is, on average, approximately 900 square feet smaller than the living 
space of the approved residences.  
 
Another way to analyze a project’s conformity with the character of the immediate neighborhood 
(CZLUO Section 23.02.034 (c)(4)(iv)) is based on an evaluation of the surrounding parcel sizes. 
In this case, the smaller homes in the existing neighborhood are located on much larger parcels 
than the approved residences, which have parcel sizes ranging from only 2,432 square feet to 
3,311 square feet. The County’s staff report states that at the north end of E Street where the 
project is located, the majority of parcels are between 5,500 square feet to over 10,000 square 
feet, with each containing a single-family dwelling. Commission staff research has determined 
that the average square footage of the nearest 10 parcels to the project site (i.e., the four 
residential parcels on Cypress Glen Court, the five residential parcels on E Street, and the one 
residential parcel on Bakersfield Avenue) equals approximately 5,700 square feet.27 In contrast, 
the seven new parcels created as part of this project are much smaller, ranging from 2,432 square 
feet to 3,311 square feet, for an average of approximately 2,600 square feet, less than half the 
average size of the surrounding parcels. Thus, the overall character of this neighborhood includes 
larger parcels (than the approved project’s parcels) with smaller-size single family residences 
than compared to the approved project’s residences and parcels. Therefore, the County’s 
approval, as alleged in the appeal, raises significant conformity issues with respect to 
development standard requirements (e.g., CZLUO Section 23.04.084) that are designed to ensure 
that development be compatible with the surrounding neighborhood and thus consistent with 
community character. The County-approved project therefore, as alleged in the appeal, raises 
substantial LCP conformance issues in this regard. 
 
Conclusion 
Based on the above, the project as approved is inconsistent with the LCP’s standards for usable 
site area, density, maximum floor area, minimum open area, and neighborhood compatibility. 
The County did not eliminate the unusable area of the site (approximately 45% of the site), 
namely the road right-of-way (that currently provides and will continue to provide access to four 
other existing homes on Cypress Glen Court) and Little Cayucos Creek, its riparian corridor, and 
its buffer, as required by CZLUO Sections 23.04.084(b) and 23.02.034 (c)(4)(iv). The County-
approved project is inconsistent with the density requirements of the LCP, specifically CZLUO 
Section 23.04.084(b) and the Density provisions of Estero Area Plan, Chapter 7, Section V, 
Cayucos Urban Area Standards, Residential Multi-Family, because the County used the entire 
site area, as described above, to determine the density for the portion of the site that will contain 
the residential development (i.e., the Usable Site Area). The County used the entire site 
(approximately 0.84 acres) to calculate the LCP’s maximum floor area and minimum open area 
requirements, instead of calculating these requirements based on the dimensions of each 
individual parcel that would be created as part of the subdivision, which results in much larger 
single-family residences located on extremely small parcels compared to those residences and 
parcels in the surrounding neighborhood, inconsistent with CZLUO Sections 23.04.084(b) and 
23.02.034 (c)(4)(iv). For these reasons, the County’s approval, as alleged in the appeal, raises a 
                                                                                                                                                                           

Bakersfield Avenue, 780 square feet; 340 E Street, 900 square feet; 372 E Street, 1,905 square feet; 400 E Street, 
593 square feet; 401 E Street, 1,670 square feet; 404 E Street, 1,316 square feet. 

27 These calculations do not include the parcel (APN 064-034-007) that is the subject of this appeal. Research: 
www.realquest.com  

http://www.realquest.com/
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substantial LCP conformance issue with respect to community character and residential 
development.  

2. Environmentally Sensitive Habitat Areas 
Applicable LCP Policies and Standards 
The County’s LCP requires the protection of riparian and related environmentally sensitive 
habitat area (ESHA) resources, including sensitive species. The subject site is designated as a 
Sensitive Resource Area (SRA) in the LCP due to the presence of Little Cayucos Creek and its 
associated riparian corridor.28 

Environmentally Sensitive Habitat Policy 1. Land Uses Within or Adjacent to 
Environmentally Sensitive Habitats. New development within ESHA or 100 feet adjacent to 
ESHA shall not significantly disrupt the resource. 
 
Environmentally Sensitive Habitat Policy 2. Permit Requirements. As a condition of permit 
approval, the applicant is required to demonstrate that there will be no significant impact on 
sensitive habitats and that proposed development or activities will be consistent with the 
biological continuance of the habitat. This shall include an evaluation of the site prepared by 
a qualified professional which provides: a) the maximum feasible mitigation measures 
(where appropriate), and b) a program for monitoring and evaluating the effectiveness of 
mitigation measures where appropriate. 
 
Environmentally Sensitive Habitat Policy 3. Habitat Restoration. The County or Coastal 
Commission should require the restoration of damaged habitats as a condition of approval 
when feasible. 
 
Environmentally Sensitive Habitat Policy 4: Land Divisions. No division of parcels having 
ESHA within them shall be permitted unless it can be found that the buildable area(s) are 
entirely outside the minimum standard setback required for that habitat: 50 feet for urban 
streams. These building areas (building envelopes) shall be recorded on the subdivision or 
parcel map.  
 
Environmentally Sensitive Habitat Policy 20. Coastal Streams and Riparian Vegetation. 
Coastal streams and adjoining riparian vegetation are environmentally sensitive habitat 
areas and the natural hydrological system and ecological function of coastal streams shall 
be protected and preserved.  
 
Environmentally Sensitive Habitat Policy 21: Development in or Adjacent to a Coastal 
Stream. Development adjacent to or within the watershed (that portion within the coastal 
zone) shall be sited and designed to prevent impacts which would significantly degrade the 
coastal habitat and shall be compatible with the continuance of such habitat areas. This shall 
include evaluation of erosion and runoff concerns.  
 

                                                      
28 The riparian corridor extends from the center of the creek to each side of the creek to the furthest extent of riparian 

vegetation.  
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Environmentally Sensitive Habitat Area Policy 28. Buffer Zone for Riparian Vegetation. 
In urban areas the buffer setback zone shall be a minimum 50 feet except where a lesser 
buffer is specifically permitted. The buffer zone shall be maintained in natural condition 
along the periphery of all streams. (emphasis added) 
 
Estero Area Plan (Sensitive Resource Area Combining Designation), Cayucos Urban Area 
Standards: Coastal Stream Setbacks: Little Cayucos Creek: 20 feet. (emphasis added) 
 
CZLUO Section 23.07.160. Sensitive Resource Area (SRA) (in relevant part). The Sensitive 
Resource Area combining designation is applied by the Official Maps (Part III) of the Land 
Use Element to identify areas with special environmental qualities, or areas containing 
unique or endangered vegetation or habitat resources. The purpose of these combining 
designation standards is to require that proposed uses be designed with consideration of the 
identified sensitive resources, and the need for their protection, and, where applicable, to 
satisfy the requirements of the California Coastal Act… e. Required findings: Any land use 
permit application within a Sensitive Resource Area shall be approved only where the 
Review Authority can make the following required findings:  
 
1)  The development will not create significant adverse effects on the natural features of the 

site or vicinity that were the basis for the Sensitive Resource Area designation, and will 
preserve and protect such features through the site design. 

2)  Natural features and topography have been considered in the design and siting of all 
proposed physical improvements.  

3)  Any proposed clearing of topsoil, trees, or other features is the minimum necessary to 
achieve safe and convenient access and siting of proposed structures, and will not create 
significant adverse effects on the identified sensitive resource.  

4)  The soil and subsoil conditions are suitable for any proposed excavation; site 
preparation and drainage improvements have been designed to prevent soil erosion, and 
sedimentation of streams through undue surface runoff. 

 
CZLUO Section 23.07.170. Environmentally Sensitive Habitats. The provisions of this 
section apply to development proposed within or adjacent to (within 100 feet of the boundary 
of) an Environmentally Sensitive Habitat as defined by Chapter 23.11 of this title. 

a. Application content. A land use permit application for a project on a site located 
within or adjacent to an Environmentally Sensitive Habitat shall also include a report 
by a biologist approved by the Environmental Coordinator… 

b. Required findings. Approval of a land use permit for a project within or adjacent to 
an Environmentally Sensitive Habitat shall not occur unless the applicable review 
body first finds that: (1) There will be no significant negative impact on the identified 
sensitive habitat and the proposed use will be consistent with the biological 
continuance of the habitat. (2) The proposed use will not significantly disrupt the 
habitat. 

c. Land divisions: No division of a parcel containing an Environmentally Sensitive 
Habitat shall be permitted unless all proposed building sites are located entirely 
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outside of the applicable minimum setback required by Sections 23.07.172 through 
23.07.178. Such building sites shall be designated on the recorded subdivision map. 

d. … 
e. Development standards for environmentally sensitive habitats. All development and 

land divisions within or adjacent to an Environmentally Sensitive Habitat Area shall 
be designed and located in a manner which avoids any significant disruption or 
degradation of habitat values. This standard requires that any project which has the 
potential to cause significant adverse impacts to an ESHA be redesigned or relocated 
so as to avoid the impact, or reduce the impact to a less than significant level where 
complete avoidance is not possible. 
...  

CZLUO Section 23.07.174. Streams and Riparian Vegetation (SRV). Coastal streams and 
adjacent riparian areas are environmentally sensitive habitats. The provisions of this section 
are intended to preserve and protect the natural hydrological system and ecological 
functions of coastal streams. 
a)  Development adjacent to a coastal stream. Development adjacent to a coastal stream 

shall be sited and designed to protect the habitat and shall be compatible with the 
continuance of such habitat. 

b)  Riparian setbacks. New development shall be setback from the upland edge of riparian 
vegetation the maximum amount feasible. In the urban areas (inside the URL) this 
setback shall be a minimum of 50 feet. A larger setback will be preferable in both the 
urban and rural areas depending on parcel configuration, slope, vegetation types, habitat 
quality, water quality, and any other environmental consideration. 
1)  Permitted uses within the setback: Permitted uses are limited to those specified in 

Section 23.07.172(d) (1) (for wetland setbacks), provided that the findings required 
by that section can be made. Additional permitted uses that are not required to satisfy 
those findings include pedestrian and equestrian trails, and non-structural 
agricultural uses. All permitted development in or adjacent to streams, wetlands, and 
other aquatic habitats shall be designed and/or conditioned to prevent loss or 
disruption of the habitat, protect water quality, and maintain or enhance (when 
feasible) biological productivity. Design measures to be provided include, but are not 
limited to: 
i.  Flood control and other necessary instream work should be implemented in a 

manner than minimizes disturbance of natural drainage courses and vegetation. 
ii.  Drainage control methods should be incorporated into projects in a manner that 

prevents erosion, sedimentation, and the discharge of harmful substances into 
aquatic habitats during and after construction. 

 
CZLUO Section 23.07.176. Terrestrial Habitat Protection (in relevant part). The provisions of 
this section are intended to preserve and protect rare and endangered species of terrestrial 
plants and animals by preserving their habitats. Emphasis for protection is on the entire 
ecological community rather than only the identified plant or animal. 
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a. Protection of vegetation. Vegetation that is rare or endangered, or that serves as habitat 

for rare or endangered species shall be protected. Development shall be sited to minimize 
disruption of habitat. 

b. Terrestrial habitat development standards: 
 

1. Revegetation. Native plants shall be used where vegetation is removed. 
2. Area of disturbance. The area to be disturbed by development shall be shown on 

a site plan. The area in which grading is to occur shall be defined on site by 
readily-identifiable barriers that will protect the surrounding native habitat 
areas. 

… 
 
Appellant’s Contentions 
The Appellant contends that the County-approved project does not protect the site’s riparian and 
related environmentally sensitive habitat area (ESHA) resources, including with respect to 
monarch butterflies, red-legged frogs and red-tailed hawks. The Appellant also contends that the 
required 20-foot development setback from the furthest extent of the creek’s riparian vegetation 
is inconsistent with the LCP, which the Appellant states requires a setback of 50 feet.29 See 
Exhibit 6 for the Appellant’s contentions. 

Analysis 
LCP Requirements 
ESHA Policy 1 and CZLUO Section 23.07.170 require that development within ESHA or within 
100 feet of ESHA shall have no significant disruption to the resource or degradation of habitat 
values. ESHA Policy 20 defines coastal streams, such as Little Cayucos Creek in this case, as 
ESHA and requires protection and preservation of their ecological function. ESHA Policy 21 and 
CZLUO Section 23.07.174 require that development adjacent or near streams be designed and 
sited to prevent impacts that would significantly degrade the habitat. ESHA Policy 2 and 
CZLUO Section 23.07.170 require that proposed development or activities will be consistent 
with the biological continuance of the habitat, and also require an evaluation of the site by a 
qualified professional. CZLUO Section 23.07.160 requires specific findings to be made for 
projects located within a designated SRA (such as this project) and Section 23.07.170 requires 
specific findings be made for projects located adjacent to ESHA. ESHA Policy 3 requires 
restoration of damaged habitats as a condition of approval when feasible, and CZLUO Section 
23.07.176 requires the preservation and protection of rare and endangered plant and animal 
species by preserving their habitats.   
 
ESHA Policy 4 and CZLUO Section 23.07.170 require specific setback and siting requirements 
for projects that include land divisions on parcels that include ESHA. The Estero Area Plan 
includes a specific setback for projects located along Little Cayucos Creek.  
 

                                                      
29 The Appellant also cites CZLUO Section 23.07.172, which is applicable only to wetlands. The subject site 

contains a stream/creek, not a wetland, and so Section 23.07.172 is not applicable. In addition, the Appellant cites 
CZLUO Section 23.07.178, which provides protection of marine habitats. The site does not contain marine 
habitats and thus this section is also not applicable.  
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Protection of Riparian and ESHA Resources 
In terms of the Appellant’s contention that the project does not protect Little Cayucos Creek and 
its associated riparian habitat and species, the project was approved by the County with 
numerous conditions designed to protect and preserve the ecological function of the creek and its 
riparian habitat and species. As required by ESHA Policy 2, a biological assessment of the 
project site was prepared by Althouse and Meade (November, 2015). This assessment concluded 
that no listed plant species, nor suitable habitat for such species, were found on the project site.  
 
The biological assessment also concluded that the project site has the potential to provide habitat 
for listed animal species that include Cooper’s hawk, California red-legged frog, monarch 
butterfly, Nuttall’s woodpecker, oak titmouse, pallid bat, silvery legless lizard, steelhead, 
tidewater goby, two-striped garter snake, western pond turtle, and yellow warbler, but also 
determined that suitable habitat for California red-legged frog, steelhead, tidewater goby, two-
striped garter snake, and western pond turtle is not present on the project site at this time. 
Because of the potential for sensitive species to be found on the site, pre-construction surveys 
and protocols for species protection were included in the County’s approval, as required by 
CZLUO Section 23.07.176 (see pages 8-12 of Exhibit 4).  
 
In terms of the Appellant’s contentions that monarch butterflies, red legged-frogs, and red-tailed 
hawks could be adversely affected by the project, a Mitigated Negative Declaration (MND) was 
completed for the project in January 2016. The MND indicates that based on an October 2015 
on-site investigation, no roosting monarch butterflies were present on the site, and no suitable 
monarch butterfly aggregation habitat was found on the site. Further investigation in the vicinity 
of the project site located a monarch butterfly aggregation area with approximately 250 monarch 
butterflies in clusters. This site is located just over 400 feet downstream of the project site on a 
different parcel. Inspections of other eucalyptus trees and possible monarch butterfly habitat in 
the area found no other aggregation along the Little Cayucos Creek riparian corridor or 
elsewhere in the neighborhood. The MND concluded that the project would not affect the 
monarch butterfly aggregation site that is located off of the property. In terms of red-legged 
frogs, the project’s biological assessment indicates that suitable habitat for California red-legged 
frog is not present on the project site at this time. Red-tailed hawks were not discussed in the 
MND because they are not federally or state listed as threatened or endangered. Even without 
this listing, the County conditioned the project to prohibit grading and construction activities that 
affect trees and grasslands during the breeding season from March 1 to August 31. If other 
construction work is necessary between these dates, nesting bird surveys and other protocols to 
protect nesting birds and chicks would be required (see pages 8-12 of Exhibit 4). 
 
To protect Little Cayucos Creek and its riparian habitat and species, the County conditioned the 
project to include an open space area (an approximate 13,500 square foot portion of Lot 8), 
called out as the “Little Cayucos Creek Riparian Habitat Area.” (See page 7 of Exhibit 4). This 
condition would ensure that the entirety of the riparian resources present on the project site 
would be protected within a designated open space parcel in which no development would be 
allowed. The County also conditioned its approval to require restoration of the riparian habitat 
(through a Landscape Restoration and Enhancement Plan – see pages 4-5 of Exhibit 4) that 
includes removal of non-native plants, installation of native riparian plants, and protection of 
riparian trees and shrubs. This restoration plan would result in an enhancement to the existing 
riparian habitat, consistent with ESHA Policy 3. In addition, the County conditioned its approval 
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to require the Applicant to retain a biological consultant to monitor the implementation of the 
biological mitigation measures (e.g. placement of sensitive habitat fencing) and erosion and 
sedimentation control measures (via a conditioned Drainage and Erosion Control Plan) during 
grading and construction activities (see pages 6-8 of Exhibit 4). The County-approved project 
also includes other conditions to protect the riparian habitat, such as limits on construction 
timing (dry-season only), exterior lighting, and construction best management practices (BMPs). 
Taken together, these conditions and others applied to the project as part of the County’s 
approval (see full list of Conditions in Exhibit 4) would ensure biological continuance of, and no 
significant negative impacts to, the sensitive habitats on the site, consistent with ESHA Policies 
1, 2, 20, and 21, and CZLUO Section 23.07.170.  
 
In addition, the County made specific findings for this project because the site is located within a 
designated SRA (CZLUO Section 23.07.160) due to the presence of Little Cayucos Creek, and is 
within 100 feet of ESHA (CZLUO Section 23.07.170). In terms of the former, as conditioned, 
the development would not create significant adverse effects on Little Cayucos Creek on the site 
or in the vicinity given that no development will take place in the creek or its riparian corridor.  
In terms of the latter, as conditioned, the County found that there would be no significant 
negative impact on the identified sensitive habitat and that the project would be consistent with 
the biological continuance of the habitat, and that the use would not significantly disrupt the 
habitat. The Commission agrees with these findings and thus the Appellant’s contentions with 
respect to ESHA do not raise a substantial LCP conformance issue. 
 
Setbacks 
The Appellant contends that the County-approved development setback from Little Cayucos 
Creek should be 50 feet and not 20 feet. The LCP provides a host of policies and standards 
designed to provide adequate setbacks for resource protection. ESHA Policy 4 states that no 
division of parcels having ESHA within them shall be permitted unless it can be found that the 
buildable area(s) is entirely outside the minimum standard setback required for that habitat. 
CZLUO Section 23.07.170 requires specific setback and siting requirements for projects that 
include land divisions. ESHA Policy 28 requires a minimum 50-foot buffer setback from riparian 
vegetation, except where a lesser buffer is specifically permitted. Finally, the Estero Area Plan 
requires a 20-foot setback for all projects located along Little Cayucos Creek.  
 
Pursuant to ESHA Policy 28, the more specific policy of the Estero Area Plan prevails over the 
more general setback policies of the LCP. Thus, the appropriate setback in this case is 20 feet 
from the furthest extent of riparian vegetation. The Applicant provided a biological assessment 
that delineated the furthest extent of riparian vegetation and the County-approved project 
defined, and required, a 20-foot setback line from this riparian vegetation along Little Cayucos 
Creek (see Exhibit 8 and page 3 of Exhibit 3). The County-approved plans show all building 
envelopes, parking, and all other structural development located outside of this 20-foot buffer 
area, consistent with the Estero Area Plan’s setback requirements for Little Cayucos Creek 
(again, see page 3 of Exhibit 3). A 20-foot setback is also in conformity with other 
developments along Little Cayucos Creek in this area, which is located in a downtown urban 
area with dense development on both sides of the creek. Accordingly, the creek and riparian area 
would be protected and preserved by the approved setbacks because the structures and other 
improvements would be set back adequately from riparian vegetation, preventing impacts that 
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would significantly degrade the habitat. Thus, this contention does not raise a substantial LCP 
conformance issue with respect to setbacks.  
 
Conclusion 
In summary, the County-approved project includes numerous conditions to protect biological 
resources, including a requirement for biological monitoring and nesting bird surveys during 
construction, appropriate BMPs, a restoration and enhancement plan for the Little Cayucos 
Creek Riparian Habitat Area, and appropriate development setbacks. As conditioned, the project 
would have no significant negative impact on the identified sensitive habitat, would be consistent 
with the biological continuance of the habitat, and would not significantly disrupt the habitat, 
consistent with the above-cited LCP provisions. Thus, the appeal contentions related to 
biological protections do not raise a substantial issue of LCP conformance. 

3. Private Easement Access and Circulation  
Applicable LCP Policies and Standards 
The LCP includes a “Real Property Division” ordinance that includes required standards 
applicable to properties proposed for subdivision, including with respect to access and 
circulation on private easements: 
 

LCP Real Property Division Section 21.03.010 – Factors to be considered (in relevant 
part). The planning commission and the subdivision review board, as the advisory agency, 
shall not approve or conditionally approve a tentative tract map or tentative parcel map 
unless it determines that all of the following criteria are satisfied:…  (d). Access and 
circulation design. The following standards shall be applicable to property proposed for 
division to promote adequate access and circulation: …  (7). Private easements, if approved 
by the planning commission or subdivision review board, may serve as access to no more 
than an ultimate of five parcels, including parcels not owned by the divider. The number of 
parcels served by any private easement shall include existing parcels and all future parcels 
which could be created in the future according to the applicable general plan. 
 
LCP Real Property Division Section 21.03.020 – Adjustments. (a) In performing its 
responsibilities pursuant to this title, the planning commission and the subdivision review 
board may consider, and in cases where undue hardship would result from the application 
of the regulations established in this title, approve adjustments or conditional adjustments to 
these regulations. (b) Requests for adjustments to the standards set forth in Section 21.03.010 
of this title shall be submitted in writing to the planning department at the time the applicant 
submits the application for land division. If the request is for an adjustment to the 
requirements of the standard improvement specifications and drawings or for required offers 
of dedication, the adjustment may be requested at the time the applicant submits the 
application for land division or may be requested after the tentative parcel or tract map has 
been approved but before recordation of the parcel or tract map. When the regulation from 
which the applicant is seeking relief is prescribed in Title 22 or Title 23 of this code, the 
applicant shall seek relief pursuant to that title. (c) Neither the planning commission nor the 
subdivision review board shall approve any adjustment request to the standards set forth in 
Section 21.03.010 of this title or for required offers of dedication unless it makes each of the 
following findings: 1) That there special circumstances or conditions affecting the 
subdivision; and 2) That the granting of the adjustment will not have a material adverse 
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effect upon the health or safety of persons residing or working in the neighborhood of the 
subdivision; and  3) That the granting of the adjustment will not be materially detrimental to 
the public welfare or injurious to other property or improvements in the neighborhood of the 
subdivision. (emphasis added) 

 
Appellant’s Contentions 
The Appellant contends that the County-approved project is inconsistent with LCP Real Property 
Division Section 21.03.010 because the private easement will serve 11 parcels, more than double 
than the five allowed per the LCP. The Appellant also contends that the County did not make 
appropriate findings to provide for an adjustment to allow the private easement to serve more 
than five parcels. Please see Exhibit 6 for the full text of the appeal contentions. 
 
Analysis 
The County-approved project includes abandonment to the Applicant of the County’s interest in 
an approximately 7,000-square-foot portion of Cypress Glen Court, half of which would become 
a private easement upon approval of this project.30 There are currently four homes that receive 
vehicular access from Cypress Glen Court. The County-approved project would add seven 
additional homes that would be accessed from Cypress Glen Court, for a total of 11 homes. LCP 
Real Property Division Section 21.03.010A(d)(7) states that private easements may serve as 
access to no more than five parcels. However, LCP Real Property Division Section 21.03.020 
allows for adjustments to this five-parcel maximum in cases where undue hardship would result 
from the application of the regulation and if certain findings are made, e.g. if there are special 
circumstances affecting the subdivision, and if the granting of the adjustment will not have an 
adverse effect on the neighborhood or be materially detrimental to the public welfare (see 
Tentative Tract Map 3074 Findings on pages 19-20 of Exhibit 4). The County purported to make 
these findings and approved the requested adjustment to allow 11 parcels to be accessed via 
Cypress Glen Court. 
 
The County determined that the LCP’s setback requirements from the riparian corridor 
significantly reduce the developable area of the property, resulting in a special circumstance 
(“undue hardship”) to the Applicant. However, considering the findings required to be made 
under LCP Real Property Division Section 21.03.020 in order to increase the number of parcels 
that may be served by a private easement from five parcels to 11 parcels, it does not appear that 
the County’s findings in this regard are supported by the attendant facts or evidence. First, there 
are no special circumstances or conditions affecting the subdivision (such as undue hardship) 
which warrant upward adjustment of the number of parcels that should be served by the 
approved private easement. Although a significant portion of the project site is excluded from 
Usable Site Area (due to the presence of Little Cayucos Creek) for development, as explained 
above the LCP policies would still appear to allow for some subdivision of the existing parcel, 
thus allowing for an economically beneficial use, which suggests no “undue hardship” exists 
with respect to beneficial use of the property. 
 
Furthermore, as discussed above, the County incorrectly used the entire approximately 0.84-acre 
site to calculate the allowable density, maximum floor area, and minimum open area for the 
                                                      
30 A separate action to abandon the remaining portion of Cypress Glen Court is with the County Planning Staff at 

this time.  
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project, resulting in a denser project with oversubscribed living areas and minimized open spaces 
that is not supported by the LCP in the first place. As explained above, proper application of 
LCP provisions would still hypothetically allow for a reduced, scaled-back version of the 
development. Thus, there is no hardship to the Applicant in this case because the Applicant will 
still have the ability to develop the property, just not with as many residences as approved by the 
County. Second, granting of an adjustment of the number of parcels that may be served by a 
private easement from five to 11 will be materially detrimental to the public welfare and 
injurious to other properties in the neighborhood because, as previously stated, the project as 
approved allows for a higher density of subdivided parcels with single family developments 
designed with outsized living areas and undersized open spaces that are not supported by the 
LCP and which will have significant adverse impacts on the community character. For these 
reasons, the County’s approval, as alleged by the appeal, raises a substantial issue with the 
above-cited Real Property Division Sections of the LCP.  

4. Archaeological and Cultural Resources  
Applicable LCP Policies and Standards 
The project site, as well as the surrounding area, is within the territory historically occupied by 
the Chumash Indian Tribe. The LCP protects archaeological and cultural resources. Applicable 
LCP provisions include: 
 

Archaeology Policy 1. Protection of Archaeological Resources. The county shall provide for 
the protection of both known and potential archaeological resources. All available measures, 
including purchase, tax relief, purchase of development rights, etc., shall be explored at the 
time of a development proposal to avoid development on important archaeological sites. 
Where these measures are not feasible and development will adversely affect identified 
archeological or paleontological resources, adequate mitigation shall be required. 

 
Archaeology Policy 5. Mitigation Techniques for Preliminary Site Survey before 
Construction. Where substantial archeological resources are found as a result of a 
preliminary site survey before construction, the county shall require a mitigation plan to 
protect the site. Some examples of specific mitigation techniques include:  

(a) Project redesign could reduce adverse impacts of the project through relocation of open 
space, landscaping or parking facilities. 

(b) Preservation of an archeological site can sometimes be accomplished by covering the site 
with a layer of fill sufficiently thick to insulate it from impact. This surface can then be 
used for building that does not require extensive foundations or removal of all topsoil. 

(c) When a project impact cannot be avoided, it may be necessary to conduct a salvage 
operation. This is usually a last resort alternative because excavation, even under the 
best conditions, is limited by time, costs and technology. Where the chosen mitigation 
measure necessitates removal of archeological resources, the county shall require the 
evaluation and proper deposition of the findings based on consultation with a qualified 
archeologist knowledgeable in the Chumash culture. 
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(d) A qualified archeologist knowledgeable in the Chumash culture may need to be on-site 
during initial grading and utility trenching for projects within sensitive areas.  

Appellant’s Contentions 
The Appellant contends that the site should not be further developed due to archaeological 
artifacts known to be in the area. See Exhibit 6 for the full text of the Appellant’s contentions. 
 
Analysis 
LCP Archaeology Policy 1 requires protection of both known and potential archaeological 
resources and where substantial archaeological resources are found as a result of the preliminary 
site survey Archaeology Policy 5 requires a series of mitigation measures to be implemented 
prior to construction. The project site is not located in a designated Archaeological Sensitive 
Area (ASA) as defined by the County’s Land Use Element Maps, and thus Archaeological 
Policy 4 and CZLUO Section 23.07.104 do not technically apply to this project site. However, 
the area is adjacent to an area of Cayucos that is archaeologically sensitive. Specifically, because 
the project site is located on the banks of a creek and in close proximity to the ocean, the site is 
considered culturally sensitive and archaeological resources are known to exist in the area.  
 
Because of its location, a Phase I study of the project site (Heritage Discoveries Inc., 2015) was 
required by the County and completed in 2015. 31 This study found no surface evidence of 
archaeological resources on the project site. However, due to the size, proximity and richness of 
the known adjacent archaeological site located just west and upcoast of the site (see Exhibit 10), 
a Phase II study was performed for the project site in August, 2015.32 The Phase II study 
consisted of additional surface as well as sub-surface investigations. A total of 15 shovel pits 
were excavated and the excavated soils were sifted for the presence of resources. The analysis 
revealed the presence of some modern artifacts, such as a glass marble, bottle fragments and 
nails. One large mammal bone was recovered which appeared to be of historical origin. Marine 
shellfish fragments were discovered, but were most likely of historic origin as well. Overall, the 
Phase II study found no surface or sub-surface evidence of significant historical or 
archaeological resources on the project site. Even so, the Phase I and II studies included 
recommendations and mitigation measures to ensure the protection during construction of any as 
yet undiscovered archaeological resources on the site. 
 
The County appropriately conditioned the project to ensure that any archeological resources 
within the project area will be adequately mitigated based on the recommendations and 
mitigation measures outlined in the Phase I and Phase II studies prepared for the project site. The 
County’s conditions include the requirement that the Applicant retain a qualified archaeologist 
and Native American33 to monitor all earth disturbing activities. If any significant archaeological 
                                                      
31 A Phase I investigation consists of a combination of background research and fieldwork designed to identify 

resources and define site boundaries within a given project area.  
32 A Phase II archaeological investigation is conducted in order to test or evaluate an archaeological site's eligibility 

for inclusion in the National Register of Historic Places. 
33 Commission staff consulted with a Native American representative (Mr. Fred Collins) during the appeal process, 

prior to the completion of the staff report. Mr. Collins received copies of the project plans, site plans, and a 
description of the project, among other information. Mr. Collins’s comments are included in Exhibit 10 
(Correspondence). Mr. Collins commented that this area is an extremely sensitive archaeological site because 
burials have been found near and adjacent to this property, and also stated that extreme caution must be used 
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resources or human remains are found, work must stop until the resource can be evaluated. The 
County’s approval also requires the consulting archaeologist to submit a report that summarizes 
all monitoring/mitigation activities that were undertaken (Phase III)34 (see page 13 of Exhibit 4 
for these conditions).  
 
Conclusion 
For all the above reasons, the County’s approval is consistent with the above-cited 
archaeological resource provisions of the LCP and thus, this appeal contention does not raise a 
substantial LCP conformance issue.  

5. Flood Hazards 
Applicable LCP Policies and Standards  
The LCP applies a combining designation to specific parcels that could potentially be inundated 
by a 100-year flood: 
 

CZLUO Section 23.07.060. Flood Hazard Area. The Flood Hazard combining designation 
is applied to specific parcels by the Official Maps (Part III) of the Land Use Element to areas 
where terrain characteristics would present new developments and their users with potential 
hazards to life and property from potential inundation by a 100-year frequency flood or 
within coastal high hazard areas. 

 
Appellant’s Contentions 
The Appellant contends that the County-approved project is located in a flood hazard zone. See 
Exhibit 6 for the Appellant’s contentions.  
 
Analysis 
A portion of the project site lies within the 100-year floodplain of Little Cayucos Creek (see 
Exhibit 9). However, the County did not approve any structures or other improvements in this 
area, which encompasses the creek to the top of its banks and which would be protected as open 
space in perpetuity (i.e., the flood hazard area on this site is located wholly within the “Little 
Cayucos Creek Riparian Habitat Area”). Furthermore, the County conditioned its approval to 
limit allowable uses in this area to restoration enhancement and protection, and interpretation of 
the riparian habitat (see Exhibit 4).  
 
Conclusion 
Thus, this appeal contention does not raise a substantial issue of LCP conformance. 

                                                                                                                                                                           
regarding development of any project on this site. Mr. Collins also was critical of the archaeological report 
prepared for the project, which the County may wish to take into account, in addition to consulting with local 
tribal representatives, if the Applicant reapplies to the County for a redesigned project (see de novo review 
below).  

34 Once an archaeological site is determined to be eligible for inclusion in the National Register, the effect a project 
may have on the property must be assessed. Avoidance of the property results in a determination of no effect. If 
the property cannot be avoided, and if any damage or disruption of the resource will result from implementation 
of the project, a determination of adverse effect is made. Phase III investigation, also known as data recovery, is 
one response to such a determination. Data recovery efforts are undertaken to mitigate the adverse effect by 
recovering significant data or information prior to disturbance or destruction. 
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6. The Five “Substantial Issue” Factors 
As explained above, the Commission has in the past decided whether the issues raised in a given 
case are “substantial” by the following five factors: the degree of factual and legal support for the 
local government’s decision; the extent and scope of the development as approved or denied by 
the County; the significance of the coastal resources affected by the decision; the precedential 
value of the County’s decision for future interpretations of its LCP; and, whether the appeal 
raises only local issues as opposed to those of regional or statewide significance.  

In this case, these five factors, considered together, support a conclusion that this project does 
raise a substantial issue of LCP conformance. Regarding the first factor, the County found the 
development consistent with applicable LCP development standards, such as required 
percentages of floor area and open area based on the total development site, which is not 
consistent with CZLUO Section 23.04.084(b) which requires these percentages to be based on 
Useable Site Area, which excludes the Little Cayucos Creek, its associated riparian area, and 
required 20-foot development buffer, and the road right-of-way. By its very nature as ESHA and 
a development hazard, the Little Cayucos Creek area “precludes building construction.” The 
result is a project that is grossly incompatible with the LCP’s community character and 
neighborhood compatibility provisions, including CZLUO 23.02.034 (c)(4)(iv), which requires 
that new development not be inconsistent with the character of the immediate neighborhood or 
contrary to its orderly development. Furthermore, the County did not make adequate findings 
supported by the facts and evidence, as required by the LCP, to adjust the number of parcels 
allowed to be served by a private easement from five to 11 parcels.   

Regarding the second factor, the County’s approval authorizes a residential subdivision and 
construction of seven SFDs which are larger than the LCP allows for (in terms of maximum floor 
area and minimum open area) and which are approximately 900 square feet larger than the 
surrounding homes, inconsistent with LCP’s provisions that aim to protect community character 
and ensure neighborhood compatibility. This again results in a project significantly out of 
character with the homes in the immediate area, which are much smaller and are located on 
parcels that are on average double the size of the seven created residential lots in this project. 
This flaw in project approval also relates to the first factor.  

Regarding the third factor, the approved project significantly affects the surrounding 
neighborhood character, where the construction of seven SFDs on lots that average 2,600 square 
feet (less than half of the average square footage of the ten parcels in the immediate area) with 
oversubscribed living areas and undersized open areas would significantly change the character 
of this part of Cayucos, and result in a project that is inconsistent with the character of the 
immediate neighborhood and contrary to its orderly development.  

Regarding the fourth factor, the County’s approval of this residential subdivision with seven 
SFDs on a parcel that contains ESHA would create an adverse precedent for future interpretation 
of the LCP because the County miscalculated the amount of developable area (the Useable Site 
Area) and similarly misapplied and miscalculated development standards, such as minimum 
parcel size, density, floor area, and open area requirements.  

Finally, regarding the fifth factor, Commission staff does not believe the project raises issues of 
regional or statewide significance. This is a local and county-wide issue based on a 
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misapplication of certain LCP policies and standards. Taken together, however, the County-
approved project does not adequately address LCP coastal resource protection issues, and the 
five factors on the whole support a finding of substantial issue as to conformity with the certified 
LCP. 

G. SUBSTANTIAL ISSUE DETERMINATION CONCLUSION 
When considering a project that has been appealed to it, the Commission must first determine 
whether the project raises a substantial issue of LCP conformity, which will determine whether 
the Commission should find jurisdiction for de novo review of the development. At this stage, 
the Commission has the discretion to find that the project does or does not raise a substantial 
issue of LCP conformance, including when evaluated in light of the five factors discussed above.  

For the reasons stated above, the Commission finds that Appeal Number A-3-SLO-16-0095 
presents a substantial issue with respect to the grounds on which the appeal has been filed under 
Section 30603 of the Coastal Act, and therefore the Commission finds that a substantial issue 
exists with respect to the County-approved project’s conformance with the certified San Luis 
Obispo County LCP, and takes de novo jurisdiction over the CDP application for the proposed 
project. 

H. COASTAL DEVELOPMENT PERMIT DETERMINATION 
The standard of review for this CDP determination is the San Luis Obispo County certified LCP. 
All Substantial Issue Determination findings above are incorporated herein by reference. 

Project Description 
The proposed project would subdivide an existing approximately 37,000-square-foot parcel 
(~0.84 acres)35 into eight new parcels, seven of which would be residential and one of which 
would be an open space lot. The open space parcel includes a portion of Little Cayucos 
Creek, its associated riparian area, a 20-foot-wide buffer area, and some guest and emergency 
vehicle parking. Each of the remaining seven lots would then be developed with two- or 
three-story single-family residences. Five of the seven residences (those located along E 
Street) would have individual two-car carport areas in addition to attached garages, and the 
remaining two residences along Little Cayucos Creek would each have only a garage (i.e. no 
carport). All seven residences would use a shared driveway to access Cypress Glen Court. An 
existing single-family residence would be demolished on the site to allow for the new 
residential development.  

1. Project Inconsistent with LCP Policies Intended to Protect Community Character 
As described in the “Substantial Issue Determination” section above, the San Luis Obispo 
County LCP requires that proposed projects or uses will not be inconsistent with the character of 
the immediate neighborhood or contrary to its orderly development (Coastal Zone Land Use 
Ordinance (CZLUO) Section 23.02.034(c)(4)(iv)). Furthermore, the LCP includes additional 

                                                      
35 This development site includes an approximate 7,000-square-foot road area that is located adjacent to the four 

existing lots, and which is included in the total development site. The Applicant has indicated that the total site is 
36,773 square feet. 
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development standards specific to projects within the RMF land use designation, including for 
maximum height, usable site area, density, floor area, open area, setbacks, and parking etc., 
which are designed to ensure, among other things, neighborhood compatibility and community 
character protection. 
 
The LCP also describes general visions and goals for the Cayucos area found in Chapter 1 of the 
Estero Area Plan.36 The goals for residential and commercial land uses encourage “carefully 
planned development that respects the area's natural assets, maintains the community's small-
town character as a beach community, and balances and promotes both the residential and 
visitor-serving aspects of the community:” 

Goal No. 4: Preserve the character of Cayucos as a beach community. 

Goal No. 7: Plan for residential features of the community to coexist in harmony and to 
supplement each other. Emphasize both features of the community and promote their 
excellent potential. 

Goal No. 8: Carefully plan for future commercial and residential development that is 
consistent with the current nature of the community. Since major development projects 
can have a devastating effect on a small community, carefully examine such proposed 
projects to see that they do not destroy the character of the community or so dominate it 
as to cause an imbalance between the residential and recreational elements of the 
community.   

Goal No. 9: Maintain the community’s small-town character. 

To implement these goals, the LCP requires that all development, including development located 
within urban communities, may not be inconsistent with community character or contrary to its 
orderly development (e.g., CZLUO Section 23.02.034 (c)(4)(iv)), and also provides a host of 
development standards (cited in the “Substantial Issue Determination” section above) intended to 
ensure that new development meets such goals. In sum, these policies and standards are intended 
to allow for a level of development that is consistent with orderly development and in 
conformance with the community character of the surrounding area. 

As described above in the “Substantial Issue Determination” section, the proposed project is 
inconsistent with a number of LCP-required development standards. These inconsistencies stem 
primarily from the fact that the Applicant proposes to use the entire approximately 0.84-acre site 
as a basis for determining the project’s density, maximum floor area, minimum open area, etc. 
However, Usable Site Area is the appropriate metric to use to ensure the appropriate level of 
development when a site includes road right-of-way and protected habitat areas, such as this 
project site. These areas are excluded from the useable area for determining density and other 
provisions applicable to mass and scale of development, and not the area that is covered by a 
road or by protected natural features. The policy basis for the Usable Site Area likely stems from 
the observation that mass and scale of development, relative to the surrounding community 
character, is intuitively judged relative to the actual buildable area (i.e., not right of ways or 
protected natural features). In this case, the LCP does not allow for the area of the site that 

                                                      
36 Estero Area Plan, Chapter 1, Section V, Vision and General Goals, B, Cayucos. 
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contains Little Cayucos Creek, its associated riparian corridor including the required 20-foot 
development setback, or the 7,000-square-foot right-of-way area, to be counted as Usable Site 
Area as that term is defined in the LCP. Thus, as proposed, the project is premised on greatly 
miscalculated building envelopes for the site, specifically with respect to density, maximum floor 
area, minimum open area and the adjustment to allow the proposed private easement to provide 
access to 11 parcels when five is the maximum allowable under the LCP (absent some hardship). 
In summary, the proposed project is inconsistent with LCP provisions aimed at ensuring that new 
development protects community character, neighborhood compatibility, and consistency with 
orderly development of the surrounding area (CZLUO Sections 23.02.034 (c)(4)(iv) and 
23.04.084). 

Commission staff discussed the project’s LCP inconsistencies on multiple occasions with the 
Applicant and with County planning staff during the appeal review process, and offered to 
continue working with the Applicant to try to develop a redesigned project that would address 
these inconsistencies. The Applicant disagrees with a number of Commission staff’s conclusions 
regarding the project and indicated that they would rather advocate for the County-approved 
project in front of the Commission, and thus were not interested in pursuing a redesigned project 
with staff’s assistance at this point. 
 
As a result, denial of the currently-proposed project is the appropriate action because the extent 
of project changes necessary to ensure LCP consistency are substantial, and it is not the 
Commission’s responsibility to redesign the Applicant’s project to bring it into LCP 
conformance, particularly with an Applicant that does not wish to pursue a modified project at 
this point. While conditions could be devised to identify an approvable project, those conditions 
would result in a substantially different project than the one the applicants are intent on pursuing 
because the project would need to be drastically redesigned to conform to the LCP. In other 
words, the conditioned project would be so different than the one proposed that the Commission 
recommends the Applicant apply to the County in the first instance for a redesigned project that 
is consistent with the LCP’s development standards and neighborhood compatibility 
requirements as articulated in these findings. This would most ensure consistency with the 
normal CDP consideration process because: 1) the Applicant could develop a project that best 
met their goals within the constraints of the site; 2) County planning staff would have an 
opportunity to review a redesigned project in the first instance; 3) Commission staff would have 
an opportunity to provide further comments on the redesigned project to ensure LCP 
consistency; 4) the local public, including those in the Cypress Glen Court and E Street 
neighborhoods, would have an opportunity to weigh in regarding the redesigned project; and 5) 
County decision makers could make a decision based on all of those factors, all as opposed to the 
Commission dictating a project that the Applicant has not indicated any interest in pursuing at 
the current juncture. 
 
Besides ensuring consistency with multiple development standard requirements (e.g., density, 
setbacks, height, floor area, open area, etc.), any redesigned project must include an LCP-
consistent setback based on Little Cayucos Creek, and similar conditions to ensure its protection 
as were placed on the previous County-approved project to protect and enhance riparian creek 
habitat (e.g., an open space easement and restoration and enhancement plan, pre- and during-
construction plant and animal protection protocols, and water quality protections). The 
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redesigned project should also include archaeological protections in consultation with applicable 
tribes, and all development should continue to be sited outside of the flood zone on the property. 

2. LCP Consistency Conclusion 
As discussed above, the proposed project is inconsistent with the LCP’s provisions that require 
new development to meet a variety of development standards intended, among other things, to 
ensure neighborhood compatibility and community character protection. Thus the project must 
be denied. Typically, the proposed project would need to be evaluated for consistency with the 
LCP’s policies and standards related to coastal resources, including environmentally sensitive 
habitat areas, visual resources, archaeology and cultural resources, hydrology and water quality, 
parking and traffic, and land use and zoning.37 However, because the project is being denied due 
to substantial inconsistency with the LCP’s development standards and community character 
concerns, these issues are not evaluated in this de novo review. 

3. Takings 
In addition to evaluating the proposed development for consistency with the certified LCP, 
considering that staff is recommending denial of the proposed project, the Commission must also 
evaluate the effect of a denial action with respect to takings jurisprudence. In enacting the 
Coastal Act, the Legislature anticipated that the application of development restrictions could 
deprive a property owner of the beneficial use of his or her land, thereby potentially resulting in 
an unconstitutional taking of private property without payment of just compensation. To avoid an 
unconstitutional taking, the Coastal Act provides a provision that allows a narrow exception to 
strict compliance with the Act’s regulations based on constitutional takings considerations. 
Coastal Act Section 30010 provides: 

 
The Legislature hereby finds and declares that this division is not intended, and shall not be 
construed as authorizing the commission, port governing body, or local government acting 
pursuant to this division to exercise their power to grant or deny a permit in a manner which 
will take or damage private property for public use, without the payment of just 
compensation therefore. This section is not intended to increase or decrease the rights of any 
owner of property under the Constitution of the State of California or the United States. 

 
Although the judiciary would be the final arbiter on constitutional takings issues, the Coastal 
Act, as well as the State and Federal Constitutions, enable the Commission to assess whether its 
action might constitute a taking so that the Commission may take steps to avoid doing so. If the 
Commission concludes that its action does not constitute a taking, then it may deny the project 
with the confidence that its actions are consistent with Section 30010 and constitutional takings 
jurisprudence. If the Commission determines that its action could constitute a taking, then the 
Commission could conversely find that application of Section 30010 would require it to approve 
some amount of development in order to avoid an uncompensated taking of private property. In 
this latter situation, the Commission could propose modifications to the development to 
minimize its Coastal Act inconsistencies while still allowing some reasonable amount of 
development. 
 
                                                      
37 In terms of archaeological and cultural resources, the County and Applicant will need to address tribal concerns, 

via, e.g., updated surveys and consultation. 
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In the remainder of this section, staff evaluates whether, for purposes of compliance with Section 
30010, denial of the proposed subdivision of the Applicants’ property could constitute a taking. 
As discussed further below, the Commission finds that under these circumstances, denial of the 
proposed project likely would not, because the takings claim is not yet ripe, and because the 
Applicants already enjoy economic uses on the property. 
 
General Principles of Takings Law  
The Takings Clause of the Fifth Amendment of the United States Constitution provides that 
private property shall not “be taken for public use, without just compensation.”38 Similarly, 
Article 1, Section 19 of the California Constitution provides that “[p]rivate property may be 
taken or damaged for public use only when just compensation…has first been paid to, or into 
court for, the owner.” Despite the slightly different wordings, the two “takings clauses” are 
construed congruently in California, and California courts have analyzed takings claims under 
decisions of both state and federal courts (San Remo Hotel v City and County of San Francisco 
(2002) 27 Cal. 4th 643, 664.). The “damaging private property” clause in the California 
Constitution is not relevant to the current analysis. Because Section 30010 is a statutory bar 
against an unconstitutional action, compliance with state and federal constitutional requirements 
concerning takings necessarily ensures compliance with Section 30010.  
 
The Unites States Supreme Court has held that the taking clause of the Fifth Amendment 
proscribes more than just the direct appropriation of private property (Pennsylvania Coal Co. v. 
Mahon (1922) 260 U.S. 393, 415 (“Pennsylvania Coal”) [stating “The general rule at least is that 
while property may be regulated to a certain extent, if regulation goes too far it will be 
recognized as a taking”]). Since Pennsylvania Coal, most of the takings cases in land use law 
have fallen into two categories (Yee v. City of Escondido (1992) 503 U.S. 519, 522-523). The 
first category consists of those cases in which government authorizes a physical occupation of 
property (Loretto v. Teleprompter Manhattan CATV Corp. (1982) 458 U.S. 419, 426). The 
second category consists of those cases whereby government “merely” regulates the use of 
property and considerations such as the purpose of the regulation or the extent to which it 
deprives the owner of economic use of the property suggest that the regulation has unfairly 
singled out the property owner to bear a burden that should be borne by the public as a whole 
(Yee, 503 U.S. at 522-523). Moreover, a taking is less likely to be found when the interference 
with property is an application of a regulatory program rather than a physical appropriation 
(Keystone Bituminous Coal Ass'n. v. DeBenedictis (1987) 480 U.S.470, 488-489, fn. 18). Here, 
because the current development proposal does not involve physical occupation of the 
applicant’s property by the Commission, the Commission’s actions are evaluated under the 
standards for a regulatory taking. 
 
The U.S. Supreme Court has identified two circumstances in which a regulatory taking may 
occur. The first is the “categorical” formulation identified in Lucas v. South Carolina Coastal 
Council (1992) 505 U.S. 1003, 1015. In Lucas, the Court found that regulation that denied all 
economically viable use of property was a taking without a “case specific” inquiry into the 
public interest involved. (Id. at 1015). The Lucas court suggested, however, that this category of 
cases is narrow, applicable only “in the extraordinary circumstance when no productive or 
                                                      
38 The Fifth Amendment was made applicable to the States by the Fourteenth Amendment (see Chicago, B. & Q. R 

Co. v. Chicago (1897) 166 U.S. 226, 239). 
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economically beneficial use of land is permitted” or the “relatively rare situations where the 
government has deprived a landowner of all economically beneficial uses” (Id. at 1017-1018 
(emphasis in original); Riverside Bayview Homes, (1985) 474 U.S. 121, 126 (regulatory takings 
occur only under “extreme circumstances.”39). 
 
The second circumstance in which a regulatory taking might occur is under the multi-part, ad 
hoc test identified in Penn Central Transportation Co. (Penn Central) v. New York (1978) 438 
U.S. 104, 124. This test generally requires at a minimum an examination into the character of the 
government action, its economic impact, and its interference with reasonable, investment-backed 
expectations (Id. at 124; Ruckelshaus v. Monsanto Co. (1984) 467 U.S. 986, 1005). In Palazzolo 
v. Rhode Island (2001) 533 U.S. 606, 617, the Court again acknowledged that the Lucas 
categorical test and the three-part Penn Central test were the two basic situations in which a 
regulatory taking might be found to occur. (See Id. at 632 (rejecting Lucas categorical test where 
property retained value following regulation but remanding for further consideration under Penn 
Central).) 
  
However, before a landowner may seek to establish a taking under either the Lucas or Penn 
Central formulations, it must demonstrate that the taking claim is “ripe” for review. This means 
that the takings claimant must show that government has made a “final and authoritative” 
decision about the use of the property (MacDonald, Sommer & Frates v. County of Yolo (1986) 
477 U.S. 340, 348). Likewise, a “final and authoritative determination” does not occur unless the 
applicant has first submitted a development plan which was rejected and also sought a variance 
from regulatory requirements which was denied. (Kinzli v. City of Santa Cruz (9th Cir. 1987) 
818 F.2d 1449, 1453-54.) An applicant is excepted from the “final and authoritative 
determination” requirement if such an application would be an “idle and futile act.” (Id. at 1454.) 
Relying on U.S. Supreme Court precedence, the Ninth Circuit has acknowledged that at least one 
“meaningful application” must be made before the futility exception may apply, and “[a] 
‘meaningful application’ does not include a request for exceedingly grandiose development’.” 
(Id. at 1455.) Furthermore, the Ninth Circuit has suggested that rejection of a sufficient number 
of reapplications may be necessary to trigger the futility exception. (Id. at 1454-55.) 
 
The Commission’s denial of the proposed project would not result in a regulatory taking 
because any such claim is premature.  
Here, although the current project proposal is recommended for denial, staff concludes that any 
takings claim made with respect to denial of this project proposal would be premature. Through 
this report, staff has provided guidance for the applicant to consider if it seeks to resubmit 
another project proposal that is fully consistent with applicable LCP standards. Until the 
applicant submits a reduced, scaled-down development proposal consistent with the LCP policies 
as discussed in this report, it is staff’s belief that any claim of takings would be premature 
because the Commission has not yet had an opportunity to evaluate a project proposal that has 
been redesigned to be responsive to the concerns raised in this report and to be consistent with 
the LCP. In other words, staff’s recommendation is not that no new proposal is allowed on the 
project site, but rather that this project proposal is not allowable on the project site. 
                                                      
39 Even where the challenged regulatory act falls into this category, government may avoid a taking if the restriction 

inheres in the title of the property itself; that is, background principles of state property and nuisance law would 
have allowed government to achieve the results sought by the regulation (Lucas, supra, 505 U.S. at pp. 1029). 
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In sum, the Commission’s decision to deny the proposed development, on the grounds that it is 
inconsistent with the LCP’s development polices and standards would not result in an 
unconstitutional taking. Although the regulations require denial of the proposed new residential 
subdivision and construction of SFDs at this time, the Applicant owns the underlying parcels 
which contain an existing single-family residence, and may return to the County to apply for a 
similar but scaled-down subdivision and construction of SFDs on the current parcels under 
consideration, which adhere to the LCP’s requirements, thereby affording an economic use of the 
property. Any takings claim is therefore premature. 

I. CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA) 
Public Resources Code (CEQA) Section 21080(b)(5) and Sections 15270(a) and 15042 (CEQA 
Guidelines) of Title 14 of the California Code of Regulations (14 CCR) state in applicable part: 

CEQA Guidelines (14 CCR) Section 15042. Authority to Disapprove Projects. [Relevant 
Portion.] A public agency may disapprove a project if necessary in order to avoid one or 
more significant effects on the environment that would occur if the project were approved as 
proposed. 

Public Resources Code (CEQA) Section 21080(b)(5). Division Application and 
Nonapplication. …(b) This division does not apply to any of the following activities: …(5) 
Projects which a public agency rejects or disapproves. 

CEQA Guidelines (14 CCR) Section 15270(a). Projects Which are Disapproved. (a) CEQA 
does not apply to projects which a public agency rejects or disapproves. 

14 CCR Section 13096(a) requires that a specific finding be made in conjunction with CDP 
applications about the consistency of the application with any applicable requirements of CEQA. 
This report has discussed the relevant coastal resource issues with the proposed project. All 
above findings are incorporated herein in their entirety by reference. As detailed in the findings 
above, the proposed project would have significant adverse effects on the environment as that 
term is understood in a CEQA context.  

Pursuant to CEQA Guidelines (14 CCR) Section 15042 “a public agency may disapprove a 
project if necessary in order to avoid one or more significant effects on the environment that 
would occur if the project were approved as proposed.” Section 21080(b)(5) of CEQA, as 
implemented by Section 15270 of the CEQA Guidelines, provides that CEQA does not apply to 
projects which a public agency rejects or disapproves. The Commission finds that denial, for the 
reasons stated in these findings, is necessary to avoid the significant effects on coastal resources 
that would occur if the project was approved as proposed. Accordingly, the Commission’s denial 
of the project represents an action to which CEQA, and all requirements contained therein that 
might otherwise apply to regulatory actions by the Commission, do not apply.  
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APPENDIX A – SUBSTANTIVE FILE DOCUMENTS 

1.   California Department of Fish and Wildlife, LSAA No. 1600-2015-0141-R4. 
 

2.  Phase I Archaeological Surface Survey (Heritage Discoveries Inc., January 6, 2015). 
 

3.  Phase II Archaeological Sub-Surface Testing, (Heritage Discoveries Inc., August 21, 
2015). 

 
4.  Wildlife Assessment for Cypress Glen 399 E-Street Cayucos CA, Althouse and Meade, 

Inc., Biological and Environmental Services, July, 2015 (Habitat Map updated November 
9, 2015. 

 
5. Biological Report for Cypress Glen, Althouse and Meade, Inc., Biological and 

Environmental Services, October 23, 2015 (Habitat Map updated November, 2015. 
 
6.  Biological and Environmental Services, Riparian Restoration and Landscape 

Enhancement Plan, Report for Cypress Glen, Althouse and Meade, Inc., Biological and 
Environmental Services, January 2016. 

 
7.   Mitigated Negative Declaration, Campbell-Shep Tract Map; SUB2015-00001, No. ED-

15-023, January 29, 2016. 
 
8.  Soils Engineering Report for 399 E Street, Cayucos, CA, GeoSolutions, Inc., September 

22, 2014. 
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APPENDIX B – STAFF CONTACT WITH AGENCIES AND GROUPS 
 

1. Applicant, (Cypress Glen on E Street LLC, c/o Daniel Lloyd) 

2. Appellant, Kerry Friend 

3. San Luis Obispo County Planning and Building Department 

4. Northern Chumash Tribal Council, Fred Collins 
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STATE  OF  CALIFORNIA -- THE  RESOURCES  AGENCY  EDMUND G. BROWN JR.,  Governor 

CALIFORNIA  COASTAL  COMMISSION 
CENTRAL COAST DISTRICT OFFICE 

725 FRONT STREET, SUITE 300 

SANTA CRUZ, CA 95060-4508 

VOICE  (831) 427-4863      FAX (831) 427-4877 

 

APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT 
 
Please Review Attached Appeal Information Sheet Prior To Completing This Form. 
 
SECTION I. Appellant(s) 
 
Name:       
Mailing Address:         
City:       Zip Code:       Phone:       

 
SECTION II. Decision Being Appealed 
 
1. Name of local/port government:  
 
      

2. Brief description of development being appealed:  
 
      

3. Development's location (street address, assessor's parcel no., cross street, etc.):  
 
      

4. Description of decision being appealed (check one.): 
 

 Approval; no special conditions  

 Approval with special conditions: 
 Denial 

 
Note:  For jurisdictions with a total LCP, denial decisions by a local government cannot be 

appealed unless the development is a major energy or public works project. Denial 
decisions by port governments are not appealable. 

 

TO BE COMPLETED BY COMMISSION: 
 
    APPEAL NO:       
  
    DATE FILED:       
  
    DISTRICT:        

 Exhibit 6 
A-3-SLO-16-0095 

Page 1 of 16

Kerry
Typewritten Text
Kerry Friend

Kerry
Typewritten Text
340 "E" Street

Kerry
Typewritten Text
Cayucos

Kerry
Typewritten Text
93430

Kerry
Typewritten Text
home (805) 995-3042cell    (805) 235-3623

Kerry
Typewritten Text
399 E Street, Cayucos, CA 93430Assessor's Parcel Number: 064-034-007Nearest Cross Street: Bakersfield

Kerry
Typewritten Text

Kerry
Typewritten Text
San Luis Obispo County

Kerry
Typewritten Text

Kerry
Typewritten Text
X

Kerry
Typewritten Text

Kerry
Typewritten Text
Tentative Tract Map and Development Plan/Coastal Development Permit to allow the following: 1) demolition of a single family dwelling; 2) subdivision of a 0.68 acre site into 7 residential parcels (2,432 to 3,311 square feet) and one open space parcel (21,090 square feet); 3) construction of 7 single family residence (2,013 to 2,449 square feet; 4) abandonment of a portion of Cypress Glen Court; 5) adjustment to the Real Property Division Ordinance (section 21.03.010) to allow more than five lots to be accessed from a private easement and adoption of the proposed Mitigated Negative Declaration. District 2

Kerry
Typewritten Text

Kerry
Typewritten Text

Kerry
Typewritten Text

Kerry
Typewritten Text

Kerry
Typewritten Text

Kerry
Typewritten Text

Kerry
Typewritten Text



 

APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 2) 
 
5. Decision being appealed was made by (check one): 
 

 Planning Director/Zoning Administrator 
 City Council/Board of Supervisors 
 Planning Commission 
 Other 

 

6. Date of local government's decision:       
 

7. Local government’s file number (if any):       
 
SECTION III. Identification of Other Interested Persons 
 
Give the names and addresses of the following parties.  (Use additional paper as necessary.) 
 

a. Name and mailing address of permit applicant: 
 
      

b. Names and mailing addresses as available of those who testified (either verbally or in writing) at 
the city/county/port hearing(s).  Include other parties which you know to be interested and 
should receive notice of this appeal. 

 

 (1)       

  
(2)       

  
(3)       

  
(4)       
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 3) 
 
SECTION IV. Reasons Supporting This Appeal 
 

PLEASE NOTE: 
 
 Appeals of local government coastal permit decisions are limited by a variety of factors and requirements of the Coastal 

Act.  Please review the appeal information sheet for assistance in completing this section. 
 State briefly your reasons for this appeal.  Include a summary description of Local Coastal Program, Land Use Plan, 

or Port Master Plan policies and requirements in which you believe the project is inconsistent and the reasons the 
decision warrants a new hearing.  (Use additional paper as necessary.) 

 This need not be a complete or exhaustive statement of your reasons of appeal; however, there must be sufficient 
discussion for staff to determine that the appeal is allowed by law.  The appellant, subsequent to filing the appeal, may 
submit additional information to the staff and/or Commission to support the appeal request. 
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 4) 
 
SECTION V. Certification 
 
The information and facts stated above are correct to the best of my/our knowledge. 
 
 
 
 Signature of Appellant(s) or Authorized Agent 
 
 Date:       

 
 Note: If signed by agent, appellant(s) must also sign below. 
 
Section VI.  Agent Authorization 
 
I/We hereby 
authorize 

      

to act as my/our representative and to bind me/us in all matters concerning this appeal. 
 
 
 
  Signature of Appellant(s) 
 
 Date:       
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Reasons for Appeal 
1) The Project Description includes an adjustment to the Real Property Division Ordinance 

(section 21.03.010) to allow more than five lots to be accessed from a private easement. The 
San Luis Obispo Real Property Division Ordinance, Title 21 of the San Luis Obispo County 
Code states (Section 21.03.010 d7): 

Private easements, if approved by the planning commission or subdivision review board, 
may serve as access to no more than an ultimate of five parcels, including parcels not 
owned by the divider. The number of parcels served by any private easement shall 
include existing parcels and all future parcels which could be created in the future 
according to the applicable general plan. 

Cypress Glen Court will become a private easement when this subdivision is created. 
Currently four parcels utilize Cypress Glen Court to access their parcels.  

 24 Cypress Glen Court, APN: 064-035-020 
34 Cypress Glen Court, APN: 064-035-023 

 40 Cypress Glen Court, APN: 064-035-028 
 46 Cypress Glen Court, APN: 064-035-027 
This development creates a subdivision with 7 additional parcels utilizing Cypress Glen 
Court, for an ultimate of 11 parcels, more than double what the current ordinance allows.  
 
Title 21 continues with Adjustments.  The San Luis Obispo Real Property Division 
Ordinance, Title 21 of the San Luis Obispo County Code states (Section 21.03.020): 
 

21.03.020 - Adjustments 

(a) In performing its responsibilities pursuant to this title, the planning commission and 
the subdivision review board may consider, and in cases where undue hardship would 
result from the application of the regulations established in this title, approve adjustments 
or conditional adjustments to these regulations. 

(b) Requests for adjustments to the standards set forth in Section 21.03.010 of this title 
shall be submitted in writing to the planning department at the time the applicant submits 
the application for land division. If the request is for an adjustment to the requirements of 
the standard improvement specifications and drawings or for required offers of 
dedication, the adjustment may be requested at the time the applicant submits the 
application for land division or may be requested after the tentative parcel or tract map 
has been approved but before recordation of the parcel or tract map. When the regulation 
from which the applicant is seeking relief is prescribed in Title 22 or Title 23 of this code, 
the applicant shall seek relief pursuant to that title. [Amended 1988, Ord. 2343; Amended 
1992, Ord. 2582] 

(c) Neither the planning commission nor the subdivision review board shall approve any 
adjustment request to the standards set forth in Section 21.03.010 of this title or for 
required offers of dedication unless it makes each of the following findings: 

(1) That there special circumstances or conditions affecting the subdivision; and 

(2) That the granting of the adjustment will not have a material adverse effect upon the 
health or safety of persons residing or working in the neighborhood of the subdivision; 
and 
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(3) That the granting of the adjustment will not be materially detrimental to the public 
welfare or injurious to other property or improvements in the neighborhood of the 
subdivision. (Ord. 1986 §2 (part), 1979) 

This project does not contain “undue hardship” mentioned in part a. The conditions of part c 
have not been met. 

1. There are no special circumstances or conditions affecting the subdivision. 
2. The granting of the adjustment will have a material adverse effect upon the health 

or safety of persons residing in the neighborhood of the subdivision. E Street is a 
dead-end street. From the top of the hill, cross street Bakersfield, heading down E 
Street towards the proposed development, there are 6 single-family homes. 
Adding an additional 7 homes, assuming two drivers per household, will 
significantly increase traffic on this dead-end street, jeopardizing health and 
safety of people on E Street. Increased traffic will be unsafe. 

3. The granting of the adjustment will be materially detrimental to public welfare by 
adversely affecting the rights of the neighborhood to enjoy their property. Traffic 
will be increased significantly, and the development is completely out of character 
for this part of town. 
 

2) This proposed Development is part of the San Luis Obispo Estero Area Plan. In the “Vision 
and General Goals” of this plan Cayucos is described in the “Planning Areawide” section: 

The community of Cayucos has developed general community goals that were 
recommended by the Cayucos Citizens Advisory Council (CCAC) following 
public discussion. The following goals are based on CCAC's recommended goals, 
which are stated in their entirety in Appendix B. The goals encourage carefully 
planned development that respects the area's natural assets, maintains the 
community's small-town character as a beach community, and balances and 
promotes both the residential and visitor-serving aspects of the community. 

In the Residential and Land Use Section: 
Carefully plan for future commercial and residential development that is 
consistent with the current nature of the community. Since major development 
projects can have a devastating effect on a small community, carefully examine 
such proposed projects to see that they do not destroy the character of the 
community or so dominate it as to cause an imbalance between the residential  
and recreational elements of the community.  
 

In December 2015, this plan was not approved by the CCAC due to it failing to meet these goals. This 
development does not maintain the character of this part of Cayucos. The houses in this area all have 
their own driveways and landscaped yards. The houses in the subdivision do not. The subdivision will 
be paved for access to garages and there will be little landscaping as compared to yards in the 
neighborhood. The subdivision will look more industrial than single-family homes, out of character of 
our neighborhood. The houses facing E Street are three levels, where we have no three level houses in 
the neighborhood. 

Additionally, the sizes of these proposed homes do not match the character of the neighborhood. The 
San Luis Obispo County Assessor’s Office lists the square footage of houses and I have listed them 
below. I have also listed the sizes of the proposed houses, from the Vesting Tenative Tract Map. The 
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smallest proposed house is 2432 square feet. There are only 3 feet between houses. The largest existing 
house is 2104 square feet. The existing houses have considerable distance between them. 

24 Cypress Glen Court, APN: 064-035-020; 1538 square feet 
34 Cypress Glen Court, APN: 064-035-023; 1741 square feet 
40 Cypress Glen Court, APN: 064-035-028; 2104 square feet 
46 Cypress Glen Court, APN: 064-035-027; 2018 square feet 
 
1 Bakersfield, APN: 064-041-013; 780 square feet 
340 E Street, APN: 064-041-015; 900 square feet * not listed, called Assessor’s Office 
372 E Street, APN: 064-041-009; 1905 square feet 
400 E Street, APN: 064-041-018; 593 square feet 
404 E Steet, APN: 064-041-020; 1316 square feet 
401 E Street, APN: 064-035-018; 1670 square feet * not listed, called Assessor’s Office 
399 E Street, APN: 064-034-007; 1956 square feet ** house on site to be torn down 
 
Front House 1: proposed 2512 square feet 
Front House 2: proposed 2432 square feet 
Front House 3: proposed 2432 square feet 
Front House 4: proposed 2432 square feet  
Front House 5: proposed 2432 square feet 
Back House 6: proposed 4027 square feet 
Back House 7: proposed 4553 square feet 
 

3) The County of San Luis Obispo, Department of Planning and Building uses Permit View. Hazards 
listed include Flood Hazard Zone and Geologic Study Area (GSA) Geologic Hazard Area. Zoning 
listed includes Flood Hazard. It is in Flood Zone AE on the FEMA flood map, section 06079C0784G. 
 

4) On July 31, 2015 San Luis Obispo County Senior Planner James Caruso sent Dan Lloyd an 
Information Hold letter. One of the items required for application acceptance stated: 

The Archaeological Surface Survey dated January 6, 2015 notes the presence of a 
settlement site on adjacent property. An extended Phase I surface survey must be 
completed prior to acceptance of the application.  

Adjacent to the adjacent property mentioned in the Hold letter, there is another development. It 
is approximately 150 feet from the proposed development. Two Indian skeletons were 
discovered during construction. This site should not be further developed due to archeological 
artifacts known to be in the area. 
 

5) San Luis Obispo County Planning and Building have Natural Resources Maps. This area is defined as a 
Coastal Zone Environmentally Sensitive Habitat Area and appears to be a Red Legged Frog Habitat. 
The San Luis Obispo Local Coastal Program (LCP) policies and standards require the protection of 
riparian and related environmentally sensitive habitat area (ESHA) resources. At this location, the Little 
Cayucos Creek riparian corridor also includes a Monarch butterfly habitat area. Red tail hawks nest in 
the trees at the corner of the parcel. 
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To: Coastal Commission 
FAX: (831) 427-4877 
 
From: Kerry Friend 
(805) 995-3042 
 
Date: 12/15/16 
 
Re: additional information for Commission Appeal Number: A-3-SLO-16-0095 
 

(5 pages including cover sheet)  
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December 15, 2016 
 
To: Daniel Robinson, Coastal Commission 
From: Kerry Friend 
Re: Commission Appeal Number: A-3-SLO-16-0095 
 
The directions for filing an appeal with the Coastal Commission state, “The appellant, subsequent to 
filing the appeal, may submit additional information to the staff and/or Commission to support the 
appeal request.” 
 
This is additional information to support my appeal request.  
 
The County of San Luis Obispo Coastal Plan Policies, Chapter 6, Environmental Sensitive Habitats 
describes Development Standards and policies. The Development Standards are mandatory for new 
development. There are policies for Environmentally Sensitive Habitats which include coastal streams 
and adjacent riparian areas.  
 
Policy 1 in Chapter 6 requires new development within the ESHA or 100 feet adjacent to the ESHA 
shall not significantly disrupt the resource. This policy is implemented pursuant to Sections 23.07.170-
178 of the Coastal Zone Land Use Ordinance (CZLUO). This is where it can get tricky. One document 
refers to another. The Coastal Plan states new development should not be within 100 feet of an ESHA. 
Additionally, this policy shall be implemented pursuant to sections 23.07.170-178 of the CZLUO. 
 
CZLUO   
Land divisions: No division of a parcel containing an Environmentally Sensitive Habitat shall be 
permitted unless all proposed building sites are located entirely outside of the applicable minimum 
setback required by Sections 23.07.172 through 23.07.178. Such building sites shall be designated on 
the recorded subdivision map. The setbacks in these sections are either 50 feet or 100 feet, depending on 
the policy. The development on E Steet only has 20 foot setbacks. 
 
CZLUO (23.07.172) states development should not be within 100 feet of the upland extent of a wetland 
area. 
 
CZLUO (23.07.174d) states new development shall be setback a minimum of 50 feet from the upland 
edge of riparian vegetation. 
 
Policy 4 in Chapter 6 requires that no divisions of parcels having environmentally sensitive habitats 
within them shall be permitted unless it can be found that the buildable area(s) are entirely outside the 
minimum standard setback required for that habitat (100 feet for wetlands, 50 feet for urban streams, 
100 feet for rural streams). This proposed development borders an urban stream and the development on 
E Steet only has 20 foot setbacks instead of 50 feet required in this policy. 
 
In the Tentative Tract Map 3074 Findings SUB2015-0001, Tentative Map Items J-K discuss the 
Adjustments to Real Property Ordinance Section 21.03.010.d.7. I brought this up in my original appeal, 
but would like to add more information. I disagree there are special circumstances or conditions 
affecting the subdivision that warrant granting an adjustment to the Real Property Ordinance. To grant 
an adjustment, there needs to be undue hardship resulting from the application of the regulations. Undue 
hardship has not been shown. The developer should have to comply with all regulations. 
 
Neither the planning commission nor the subdivision review board shall approve any adjustment request to the 
standards set forth in Section 21.03.010 of this title or for required offers of dedication unless it makes each of the 
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following findings. Please note, they are labeled as J, K, and L as that is how they are listed on Tentative Tract 
Map 3074 Findings SUB2015-0001.  
 
Please find my reasons for disagreeing with the Tentative Tract Map 3074 Findings SUB2015-0001. 
 
J: That there special circumstances or conditions affecting the subdivision: 
 
J1. The fact that the property steeply slopes resulting in less developable area for new residences is only 
a special circumstance for the developer. The fact that there is less developable area was known prior to 
the property being purchased and should not qualify for a special circumstance. No reason to grant 
adjustment to the Real Property Ordinance. 
 
J2. Taking access from E Street for residences would result in garages facing onto E Street which would 
eliminate the use of the street frontage for parking where currently none exists. This side of E Street has 
been established as a no parking zone by the San Luis Obispo Department of Public Works so there will 
not be street frontage for parking, so this is not a special circumstance. Letter from SLO Public Works 
attached. No reason to grant adjustment to the Real Property Ordinance. 
 
J3. The centerline of the internal drive court that serves all seven proposed residences is 75 feet from the 
front right of way line of E Street and none of the other four residences use this part of Cypress Glen Ct 
for direct access (their parking or garages are beyond the proposed access point from the new project. I 
fail to see what this statement in the findings has to do with a special circumstance. Why does it matter 
where the existing residences have direct access to their property? This access will not change with the 
proposed development so how a special circumstance? No reason to grant adjustment to the Real 
Property Ordinance. 
 
J4. The ordinance setback requirements from the riparian vegetation significantly reduces the 
developable area of the property. How is this a special circumstance? It is a concern for the developer as 
it would reduce development, however these standards were put in place to preserve the environment, 
not to increase profit for a developer. No reason to grant adjustment to the Real Property Ordinance. 
 
J5. The addition of street parking in front of the project will improve the safety for all of the residents on 
E Street since the travel lanes of the street will be more clearly defined for vehicles coming in and out of 
E Street. Having garages facing E Street will create more opportunity for conflicts for all vehicles on E 
Street. This statement is invalid as there cannot be street parking on E Street in front of the project as it 
is now a no parking zone. No reason to grant adjustment to the Real Property Ordinance. 
 
K That the granting of the adjustment will not have a material adverse effect upon the health or safety of 
persons residing or working in the neighborhood of the subdivision: 
 
K1. Utilization of the existing private road for access to the residences will provide a clear expectation 
of where vehicles will be concentrated which provides certainty for residents, their guests and 
emergency vehicles. I do not see how knowing where vehicles will be concentrated is a reason 
supporting not having a material adverse effect upon the health or safety of persons residing or working 
in the neighborhood. No reason to grant adjustment to the Real Property Ordinance. 
 
K2. Trash collection within the drive court will keep Cypress Glen Ct more accessible to the existing 
four residences, thus eliminating inconvenience. This reasoning is faulty. Trash collection along E Street 
currently occurs and also eliminates inconvenience to the existing four residences. No reason to grant 
adjustment to the Real Property Ordinance. 
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K3. The provision of street parking and a sidewalk in front of the project will make pedestrian travel 
safer. Having driveways along this frontage will introduce a more hazardous condition for pedestrians 
and virtually eliminate the street parking. As mentioned, there is no street parking allowed. No reason to 
grant adjustment to the Real Property Ordinance. 
 
K4. The amount of vehicle trips generated by the project in conjunction with the existing vehicle trips 
does not even approach the minimum level of trips the road can accommodate. How is this a reason 
supporting not having a material adverse effect upon the health or safety of persons residing or working 
in the neighborhood? The adjustment allows more cars to access their parcels from a private easement. 
Vehicles will still be driving so this is no reason to grant adjustment. This statement is not germane to 
the point of reasons to grant a hardship. No reason to grant adjustment to the Real Property Ordinance. 
 
L: That the granting of the adjustment will not be materially detrimental to the public welfare or 
injurious to other property or improvements in the neighborhood of the subdivision: 
 
L1. The construction of the residences will enhance the character of the neighborhood since they are all 
single family homes and not attached apartments or condos. This is a subjective comment and should 
have no bearing on an adjustment to the Real Property Ordinance.  
 
L2. Public safety will be enhanced by providing street parking and a pedestrian sidewalk where 
presently neither exists. Street parking is not possible as now a no parking zone. No reason to grant 
adjustment to the Real Property Ordinance. 
 
L3. The project will be conditioned to underground the overhead power and telephone lines which will 
improve the beauty of the neighborhood and eliminate potential safety risk from downed power lines in 
the event of storms or acts of nature. Moving utilities underground will improve the beauty of the 
neighborhood but what does this have to do with granting an adjustment to Real Property Ordinance? 
No reason to grant adjustment to the Real Property Ordinance. 
 
L4. Cypress Glen Ct will be widened to 20 feet of width past the drive court and a pedestrian path will 
be provided along its edge. Not enough of a reason to grant adjustment to Real Property Ordinance. 
 
L5. Parking requirements for multifamily zoning are more intensive. The design of the units 
accommodates all of the parking needs within each lot and under the structure, eliminating the 
ubiquitous sea of parking that customarily accompanies projects in this zoning. Not enough of a reason 
to grant adjustment to Real Property Ordinance. Parking requirements can also be met without granting 
an adjustment to Real Property Ordinance. And reference to “ubiquitous sea of parking that customarily 
accompanies projects in this zoning” is not valid. This is concerning the validity of granting a case of 
“hardship” in this particular project.  
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SAN LUIS OBISPO COUNTY

DEPARTMENT OF PUBLIC WORKS
Wade Horton, Director

County Government Center, Room 206 . San Luis Obispo CA 93408 . (805) 781-5252

Fax (805) 781-1229 email address: pwd@co.slo.ca.us

March 30,2016

FRIEND PHYLLIS J TRE ETAL
9365 EL BORDO AVE
ATASCADERO, CA 93422

Subject: No__Parking_S_1gns o1 E Street

Dear Residents,

In order to address the concern of residents, San Luis Obispo County Public Wor:ks is in the
process of establishing a no parking zone on the northwestern side of E street. The proposed
no parking zone would start at Bakersfield Avenue and extend northeast, where it would
dead-end to the end of the road.

Once adopted by the County Board of Supervisors, signage would be placed on the
northwestern side of E street. The ordinance is estimated to be sent to the Board of Supervisors

ain June 2016.

This letter is intended to inform residents of the proposed ordinance. The restriction would be
limited to the County right-of-way and would not extend to private property. Please feel free to
contact me at (805) 781-1668 with any questions or concerns.

Sincerely,
''frrrr^ NJr'Ihff

i - -
tY AMA MOHABBAT

Transportation Engineer

File: Rd No. 4272 E Street

L:\Transportation\20 1 6\March\E Street Cavucos Letter to residents.docx yM. im
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Existing Lots  
(APN 064-034-007 

Portion of ROW  
to be abandoned  
(part of project)  

Portion of ROW  
to be abandoned  

(not part of project)  
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Lot 8 

Lot 8 

Cypress  
Glen  
Court 
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SLO County LCP Flood Hazard (FH) Map  

Project Site 
399 E Street 

Flood Hazard  
(Little Cayucos Creek)  

to top of bank 
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Federal Emergency Management Agency (FEMA) Map  

Project Site, 399 E Street, Cayucos 

Zone X 
(Little Cayucos Creek)  
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Project Site 
Archaeologically Sensitive Area  

(in gray shade) 
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O G D E N  &  F R I C K S  L L P  
6 5 6  S a n t a  R o s a  S t r e e t ,  S u i t e  2 B  

S a n  L u i s  O b i s p o ,  C a l i f o r n i a  9 3 4 0 1  
P h o n e :  8 0 5 • 5 4 4 • 5 6 0 0  F a x :  8 0 5 • 5 4 4 • 7 7 0 0  

w w w . o g d e n f r i c k s . c o m  

February 8, 2017 

Via Hand Delivery File No. 3386-01 
 
Frank Mecham 
Board of Supervisor, District 1 
Room D-430 
County Government Center 
San Luis Obispo, California 93408 

Bruce Gibson 
Board of Supervisor, District 2 
Room D-430 
County Government Center 
San Luis Obispo, California 93408 

 
Adam Hill 
Board of Supervisor, District 3 
Room D-430 
County Government Center 
San Luis Obispo, California 93408 

 
Lynn Compton 
Board of Supervisor, District 4 
Room D-430 
County Government Center 
San Luis Obispo, California 93408 

 
Debbie Arnold  
Board of Supervisor, District 5 
Room D-430 
County Government Center 
San Luis Obispo, California 93408 

 

Re: Appeal by Eileen Roach of the Planning Commission’s approval of a request by 
Campbell-Sheppard/Dan Lloyd for a Tentative Tract Map and Development 
Plan/Coastal Development Permit  

Dear Honorable Supervisors: 
 

Thank you for this opportunity to provide you with important information concerning our 
above-referenced appeal.  My firm represents Appellants Eileen Roach and her mother, Kathy 
Oliver, who reside across the street from Mr. Lloyd’s project (Project) at 24 Cypress Glenn 
Court, Cayucos California 93430.  The purpose of this letter is to explain the reasons why we 
believe our appeal should be granted and the decision of the Planning Commission reversed.  

 
1. The Real Property Division Ordinance Violation. 
 
The Project violates the Real Property Division Ordinance (RDP) as a result of Mr. 

Lloyd’s request that the County abandon a portion of Cypress Glen Court.  This abandonment 
request (Requested Abandonment) is discussed below in Section __.  If the Requested 
Abandonment is granted by the Board, Cypress Glen Court will become a private easement. 
Cypress Glen Court currently serves four single-family residences.  A private easement can only 
be approved if it serves five or less parcels.  The RPD would allow this freshly-minted private 
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easement, Cypress Glen Court, to serve only a single residence in the Project.  Appellant is fine 
with that result. However, that is not the result. To the contrary, the Project will serve eleven 
single-family residences via the Cypress Glen Court private easement, rather than the mandated-
maximum of five.  

 
Specifically, RPD 21.03.010 provides:  The planning commission and the subdivision 

review board, as the advisory agency, shall not approve or conditionally approve a tentative tract 
map or tentative parcel map unless it determines that all of the following criteria are satisfied: 

 
(d)(7) Private easements, if approved, by the planning commission or subdivision review 

board, may serve as access to no more than an ultimate of five parcels, including parcels not 
owned by the divider. The number of parcels served by any private easement shall include 
existing parcels and all future parcels which could be created in the future according to the 
applicable general plan.  

 
In order to cure this violation of the RPD, the Project seeks to exploit Section 21.03.020, 

which provides for “Adjustments.”  Adjustments are not permitted save very limited 
circumstances.  Section 21.03.020(a) allows the Planning Commission “in cases where undue 
hardship would result from the application of the regulations established in this title, approve 
adjustments or conditional adjustments to these regulations.” 

 
Here, there is no undue hardship to either the Project or Mr. Lloyd. First, undue hardship 

has not and cannot be defined as the inability to maximize the density of a parcel or the inability 
of a developer to maximize his profits.  Second, since the developer himself is seeking the 
Requested Abandonment resulting in the violation of the RPD, undue hardship cannot be defined 
as a condition intentionally created by the developer, i.e., the Requested Abandonment.   

 
Section 21.03.020 also provides that the Planning Commission shall not “approve any 

adjustment request to the standards set forth in Section 21.03.10 or for required offers of 
dedication unless it makes each of the following findings: 

(1) That there are special circumstances or conditions affecting the subdivision; 
(2) That the granting of the adjustment will not have a material adverse effect upon 

the health and safety of persons residing or working in the neighborhood of the 
subdivision; and 

(3)  That the granting of the adjustment will not be materially detrimental to the 
public welfare or injurious to other property or improvements in the neighborhood 
of the subdivision. 

Of course, when the existing 4-parcel Project was created years ago, the developer was 
then required to offer for dedication of a portion of his land to the County for Cypress 
Glen Court. Now that Mr. Lloyd wants to maximize single family residential density on 
this half-acre site by making it 8 parcels, he seeks a return of that dedicated land from the 
County in his Requested Abandonment.  The ultimate irony is Mr. Lloyd’s intentional 
transformation of quiet, little Cypress Glenn Court into a private easement while 
simultaneously seeking a free pass on the RPD limitation of five residences. Of course 
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having the Court serve eleven single family residences instead of the mandated maximum 
of five will hugely increase traffic on the Court including vehicle vs. vehicle conflicts and 
vehicle vs. pedestrian conflicts, decrease safety and negatively impact the property values 
of the four residences who rely on Cypress Glen Court for access.  These are all palpable, 
material adverse effects, detriments and permanent impacts on the Project’s neighbors.   
 
 Rather than fairly and thoroughly considering the material adverse effects on the 
established neighborhood by rerouting traffic onto Cypress Glen Court, the Planning 
Commission and its staff simply cut and pasted the “findings” drafted by the developer in 
his 2/8/16 letter to the County--compare page 23 of 33 of Staff’s Attachment 1 to pages 
54 and 55 of Staff’s Attachment 8).  The justifications offered by the Developer and 
blessed by staff (e.g., avoiding decreased Project density due to long-existing site 
conditions (slope; riparian habitat), decreased E Street parking, efficient trash collection, 
etc.) provide no evidence of undue hardship whatsoever. Moreover, ignoring the RPD in 
this instance will cause such an obvious, material detrimental and adverse effect on the 
existing neighborhood, deviation from the RPD should not have been seriously 
considered.   
 
 The simple answer is that the Project should to continue to take its access from E 
street as currently configured for the Project’s existing, inhabited residence. All other 
residences on E Street take their access from E Street. The Project needs to as well.  
 

2. The Density, Maximum Floor Area and Minimum Open Area Violations.  
 

The Project is a planned development in the Residential Multi-Family Category, so its 
density is dictated by Section 23.04.084. (Section 23.04.028 d. (2)) Section 23.04.084 (b) 
places express limitations on the percentage of the Project’s total Usable Site Area that 
can be dedicated to gross floor area of all residential structures, including upper stories.  
The Planning Commission applied a medium intensity factor for the Project.   

 
In order to properly measure the percentage of the Project’s Usable Site Area that is 

dedicated to floor area, certain defined terms must be understood and applied.    
  
The term “Usable Site Area” means “Site Area, Usable” (Section 23-11-030).   
 
The term “Site Area, Usable” means Site Area, Net minus any portions of the site that 

are precluded from building construction by natural features or hazards, such as areas 
subject to inundation by tides or the filing of reservoirs or lakes. (Section 23-11-030) 

 
The term Site Area, Net means Site Area Gross minus any ultimate street rights of 

way and any easements (but not open space easements) that limit the surface use of the 
site for building construction. (Section 23-11-030) 
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The term Site Area, Gross means the total area of a legally created parcel (or 
contiguous parcels of land in single or joint ownership when used in combination for a 
building or permitted group of buildings), including any ultimate street right-of-way, 
existing rights-of-way deed to the parcel, and all easements (except open space 
easements), across the site. (Section 23-11-030) 

 
Here, Site Area, Gross = the total project site, i.e., Lots 1-8 (39432 sq. ft.-see page 7 

of Staff’s Attachment 1) minus the area of the open space easement, i.e., Lot 8 (21090 sq. 
ft.), or 18342 sq. ft.  

 
Next, Site Area Net = Site Area, Gross (18342 sq. ft.) minus the ultimate street right 

of way/easement, here accepted as 7000 sq. ft. by the Planning Commission (see page 5 
of Staff’s Attachment 8) in connection with the Requested Abandonment, or 11342 sq. ft.  
(Staff agrees that this 7000 sq. ft. must be deducted from Site Area, Gross, as an 
easement will replace the right of way if the Requested Abandonment is granted. See 
page 19 of Staff’s Attachment 8- “Property owners retain the right to access properties 
through the underlying easement that stays in place.”) 

 
Next Site Area Usable = Site Area Net in this instance or 11342 sq. ft.  
 
Section 23.04.084 (b) limits maximum floor area to 48% of the Site Area Usable 

since a medium intensity factor was applied to the Project.  .48 X 11342 = 5444 sq. ft. 
maximum gross floor area.  However, the gross floor area for this project (page 7 of 
Staff’s Attachment 1) is 15672 sq. ft.  Regardless, in order to legally build 15672 sq. ft. of 
gross floor area, the Project needs a Site Area, Useable of 32650 sq ft.  The Project will 
never have sufficient site area because of the Project’s 21090 sq. ft. open space easement 
(Lot 8).  

 
Section 23.04.084 (b) likewise limits minimum open area to 45% of the Site Area 

Usable for this Project based upon a medium intensity factor. Here according to the 
Project’s plans (see pages 115, 120 125 of Staff’s Attachment 8) the building and parking 
footprints are too large and, for the same reasons illustrated above, the Project fails to 
provide sufficient minimum open area under applicable law. 

 
3.The Cayucos Urban Area Standards/Estero Area Plan Violation. 
 

The Cayucos Urban Area Standards within the Estero Area Plan provide that density 
for this Project shall not be more than ten units per acre. (Estero Area Plan, page 7-57).  
Therefore, in order for the Project to have 7 legal units, the project would require at least 
.7 acres of land. The Project however, has only .68 acres of land (see page 1 of Staff’s 
Agenda Item Transmittal, box 4), fixing the maximum number of units for this Project at 
6.   
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4. The Requested Abandonment Should Be Denied.  

 
Cypress Glen Court should not be sacrificed simply to enable this developer to 

maximize density of this Project.  The detriment to the existing neighborhood and the 
public caused by the Requested Abandonment includes placing maintenance and 
replacement costs of the street directly on the neighborhood after the developer departs 
with his profits. Inasmuch as the sole purpose for the developer to request the 
Abandonment is to increase density, the traffic impacts caused by almost tripling the 
single family residences using this Court will vastly increase maintenance and 
replacement costs. Surely, the cost to the County of maintaining this Court based upon its 
current use must be nil, particularly in comparison to the detriment abandonment will 
bring to the existing neighborhood and the public.  Abandonment should not be granted.  
The Appeal should be granted. 

 
5. Response to Staff’s Agenda Item Transmittal. 

 
The Project seeks approval of a subdivision. Policy No. 4 of the Local Coastal 

Program applies to protect environmentally sensitive habitat contained within a parcel 
being considered for subdivision. Here, the Project seeks the subdivision of a parcel 
containing a portion of Little Cayucos Creek, an acknowledged environmentally sensitive 
habitat.  The Local Coastal Program requires that buildable areas be outside (i.e., more 
than) the required 50 foot setback.  Here, the Local Coastal Program is superseded by the 
Estero Area (Coastal) Plan, which is more restrictive, stating that: “Development shall be 
setback from coastal streams as shown in Table 7-2,” which for Little Cayucos Creek is 
20 feet. (see page 7-44-45 of Estero Area Plan)  

Here, the Project conditions and plan documents approved by the Planning 
Commission clearly violate both the Local Coastal Program and the Estero Area Plan.  
The Project’s buildings are within the applicable 50-foot setback for buildings and the 
Project’s outdoor use areas, backyards and fences are within the applicable 20 foot 
setback for development. (See page 131 of Staff’s Attachment 8) The Project also 
violates the Estero Area Plan (and therefore the LCP as well) as set forth above in Section 
3. As the Project violates the Local Coastal Program as well as the Estero Area Plan and 
the appeal should be granted.  

My clients and I sincerely appreciate your time, attention and diligence in this matter. We 
look forward to seeing you.    
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Very truly yours, 
 
Ogden & Fricks LLP 

Roy E. Ogden 
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To:     Daniel Robinson 

From:    Daniel R. Lloyd, Owner/Applicant 

Date:   January 4, 2017        

Re:    Appeal No. A-3-SLO-16-0095 

          Cypress Glen on E Street – Facts and Discussion 

 

Concerning the above-referenced appeal, I’m sending this in order to provide a clear 
focus on the five (5) specific appeal issues that the appellant raised.   Hopefully, this will memo 
will demonstrate that the appellant has raised “no substantial issue,” especially in light of the 
facts that are presented herein below for your consideration.  The discussion below addresses 
separately each of the five issues that the appellant has raised.   They are: 

1) The appellant appeals the County’s determination that the project should 
have ingress and egress over an existing private driveway easement that will, 
when the project is implemented, serve 11 homes.  This determination allows 
us to avoid committing additional project land to vehicular use, suffering a 
reduction in housing unit count, and forgoing existing public parking on E 
Street.  The land division ordinance (Title 21) defaults to a limit of only 5 
homes except when a considered adjustment is allowed, as happened here. 
 

2) She appeals the County’s determination that the project is reasonably 
consistent with the area-wide “Vision and General Goals” for Cayucos, as set 
forth in the County’s Estero Area Plan, including its overall consistency with 
“the community’s small-town character” and massing. 
 

3) She vaguely states a concern about a Flood Hazard Zone designation of “AE.” 
 

4) She claims that there was not undertaken a sufficient archeological 
investigation of the project site. 
 

5) She makes groundless allegations about certain species’ presence at the 
project site. 
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Before addressing each of these, it is important to provide a general understanding of 
the thorough analysis that the County undertook concerning the project.  Prior to public 
hearings, the Planning Department prepared a comprehensive Initial Study in compliance with 
the California Environmental Quality Act.  The County determined that environmental impacts 
will be less than significant, except for potential impacts to biological resources, air quality, 
cultural resources, and geology; but all of these were all then determined to be less than 
significant when taking into account the required incorporation of specified mitigation 
measures.  The Planning Department publicized a draft Mitigated Negative Declaration (MND) 
for the project on January 19, 2016; and it was approved by unanimously both the Planning 
Commission and the Board of supervisors at their respective hearings.  All of the mitigation 
measures that were identified through their initial study were added as conditions of approval 
for the project.   (See Board of Supervisor’s Resolution, October 4, 2016 (“BOS Reso.”), Exhibit 
A, at page 5 of 33.) 

Importantly, the Initial Study found less-than-significant impacts on the scenic 
resources, specifically because the project’s location (i.e. far below U.S. Highway 101 and within 
or framed by a larger tree canopy) will limit any visual impact of the project on public views.  
Due to the existing sloping topography, flora, and project design, there is no impact on any 
existing views from U.S. Highway 101 or the scenic nature of the E Street neighborhood.  

Based on the Initial Study, the Planning Commission adopted a mitigated negative 
declaration for the project at its hearing on May 26, 2016, and the Board of Supervisors upheld 
this on appeal at its October 4th hearing.  Both the Planning Commission and Board of 
Supervisors found that the Project complies with all requirements of the Coastal Zone Land Use 
Ordinance (the "CZLUO"), the portion of the LCP that addresses land use permits, and the Land 
Division Ordinance (Title 21) after allowing for an adjustment of the conditional limitation set 
forth in Section 21.03.010(d)(7) for use of the existing private driveway easement.  Consistent 
with County staff’s recommendation, the Planning Commission unanimously adopted all 
findings of approval for a conditional use permit required by the CZLUO and Section 
21.03.020(c), including the finding that the project is compatible with the character of 
surrounding development and planned land uses in the general area. 

With that procedural backdrop explained, and when the evidence discussed below is 
fully explained, it should be clear that the appellant is asking the Commission to merely second-
guess the County without any sound basis for doing so.  Essentially, she claims that the County 
repeatedly and unanimously approved a bad project with too little consideration of its 
character, impacts and setting.   As is explained below, none of the appellant’s five stated 
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appeal issues has any merit; and none raises a substantial issue of LCP compliance with regard 
to the project. 

Issue No. 1 – The County’s discretionary determination concerning the by-right scope 
of the private driveway easement.   

For ingress and egress off of the public street (E Street), the project includes the 
improvement and ultimate utilization of Cypress Glen Court, which is an already existing private 
drive that abuts the east end the project.  Because the project is located at the intersection of 
Cypress Glen Court (private) and the E Street (public), the project site is considered a corner lot.   
Accordingly, it could be accessed through one or the other frontage.  Given this circumstance, 
and taking into account the project site’s configuration and the riparian concerns, the most 
efficient configuration for ingress and egress to the project site is by utilizing the existing 
Cypress Glen Court.   After the project is completed, the seven (7) residential units within the 
project will be added to the four (4) homes that already use Cypress Glen Court, thus resulting 
in eleven (11) homes using the private easement.   

The appellant points to the County’s Real Party Division Ordinance Section 
21.03.010(d)(7), and complains about the County’s approval of the proposed use of the private 
driveway easement over the improved Cypress Glen Court.  That ordinance has a default 
limitation of five (5) homes per private easement for residential access; but it also permits an 
upward adjustment where the limitation would cause an undue hardship or burden – at the 
discretion of the Planning Commission or Board of Supervisors – based on the specified, 
required findings set forth in Section 21.03.020(c).1   

Before discussing our specific evidence, we want to provide the following discussion 
about the recognized legal standards for determining what constitutes an undue hardship or 
burden – first in the abstract and then particularly concerning our case.   The discussion below 
addresses the appellant’s claim about a lack of any undue hardship or burden, and the basic 
concept of undue hardships or burdens, in the following order: 

(i) Undue hardships or burdens in the abstract (i.e., broadly in the eyes of the law), 
(ii) Any undue hardship considered in the context of the specific ordinances at issue 

here (Sections 21.03.010(d)(7) and 21.03.020(c)), and 

1  The issues raised by the appellant do not implicate any of the Title 21 provisions that relate 
especially to the coastal zone, and are found in County Ordinance § 21.03.010(i). 
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(iii) Lastly, the undue hardship or burden at issue here in light of the specific facts 
that underpin this appeal. 

Principles Regarding an “Undue” Hardship or Burden in All Regulatory and Legal Contexts. 

We asked our legal counsel to provide us with the following discussion about finding an 
“undue hardship” or “undue burden” generally.  Various areas of law provide for an exception 
to – or the relaxation of – a general rule when an undue hardship or burden would result.  The 
following are examples: 

(1) Trial courts may curtail or limit “discovery” sought by a party preparing for 
litigation (e.g., demands for documents, demands for depositions, and the 
like) if a court determines that the discovery sought would result in an 
undue hardship or burden on the party from whom discovery is sought; 

(2) Employers and landlords are generally excused from accommodating 
persons with disabilities to the extent that the accommodation would be an 
undue hardship or burden on the employer or landlord;   

(3) A Public Records Act request of a governmental agency can be limited if and 
to the extent that the request would result in undue hardship or burden on 
the agency; and 

(4) Statutes, ordinances and regulations are sometimes reviewed by the courts 
to determine whether they constitute an undue burden on the exercise of a 
personal constitutional right (like the right to an abortion or to exercise birth 
control). 

Although there are a few small differences in how the law considers an undue hardship 
or burden in these and other contexts, there are also some common principles.  The following 
principles apply in all such contexts: 

(1) It is necessary to look to “the facts of the particular case” to determine 
whether adherence to the general rule in question, without allowing an 
exception, would result in an undue hardship or burden.2  

(2) Any consideration of an exception based on an undue hardship or burden 
requires a “case-by-case” balancing of: 

2  American Civil Liberties Union Foundation v. Deukmejian, 32 Cal.3d 440, 454 fn. 14 (1982). 
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(a) the burden on the party seeking the exception if it were denied, 
weighed against, 
(b) the countervailing interests of those who seek to deny the exception, 
viewed in light of the public interest that underpins the general rule.3 

(3) When weighing the respective benefits and relative burdens of allowing an 
exception, “any expense or inconvenience” to the one seeking to be 
excused from the general rule “may properly be considered.”  Certainly, 
even a small hardship or burden may be found “undue” when there is no 
meaningful benefit on the other side of the scale.4   

(4) The opponent’s interest against allowing the exception must be more than 
merely “hypothetical” or “minimal.”5 

(5) When the legitimate interest of the one who opposes allowing the exception 
can be addressed in some other, more direct manner, the reason for 
opposing the exception is viewed as minimal and thus insufficient.6  

“Undue Hardship” Considered in Light of County Code Section 21.03.010 and 21.03.020. 

With the above-stated most general principles in mind, the next step is to consider the 
particular ordinance at issue here (County Code Section 21.03.010(d)(7)), its purpose, and the 
legislative reasons why adjustments might be allowed as set forth in County Code Section 
21.03.020(c).  

County Code § 21.03.010(d)(7) regulates situations in which a land divider might create 
a large, private cul-de-sac development without dedicating a street to the public.   It provides 
that land dividers only enjoy the absolute right (i.e., the “by right” entitlement) to create 
private driveways over which there are easements benefitting up to five (5) residences.   For 
any project that will result in more than five (5) residences using a private driveway easement, 

3  Love v. Delta Air Lines, 179 F.Supp.2d 1313, 1331 (M.D. Ala. 2001); Los Angeles Unified School 
District v. Superior Court, 228 Cal.App.4th 222, 237 (2014). 
 
4  Bertoli v. City of Sebastopol, 233 Cal.App.4th 353, 372 (2015)(“When weighing the benefits 
and costs…, any expense or inconvenience to the [entity claiming undue burden] may properly 
be considered.”). 
 
5  Los Angeles Unified School District v. Superior Court, 228 Cal.App.4th 222, 242 (2014). 
 
6  County of Santa Clara v. Superior Court, 170 Cal.App.4th 1301, 1324 (2009). 
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however, the land divider may proceed as proposed only if an adjustment to § 21.03.010(d)(7) 
is sought and allowed pursuant to § 21.03.020 based on an undue hardship.  These two County 
ordinances thus work together to require that, except where an undue hardship adjustment is 
allowed, a project must include a street or drive built to public street standards and then 
dedicated to the public.   

Looking at § 21.03.010(d)(7) alongside various surrounding § 21.03.010 provisions, it is 
clear that its purpose is to avoid any situation in which (i) a land divider would create a sub-
standard, private street serving a large number of homes, which is (ii) not built and/or 
maintained to the same standards as public streets, and (iii) the County would uncritically 
permit such a situation.   Section 21.03.020(c) requires the County’s planning commission to 
take a critical look before allowing any adjustment to the land division standards set forth in § 
21.03.010.   The findings that are expressly required when allowing an adjustment based on 
undue hardship are as follows:   

(c) Neither the planning commission nor the subdivision review board shall approve any 
adjustment request to the standards set forth in Section 21.03.010 of this title … unless 
it makes each of the following findings (with emphasis added below): 

(1) That there special circumstances or conditions affecting the subdivision; and 
(2) That the granting of the adjustment will not have a material adverse effect 

upon the health or safety of persons residing or working in the neighborhood 
of the subdivision; and 

(3) That the granting of the adjustment will not be materially detrimental to the 
public welfare or injurious to other property or improvements in the 
neighborhood of the subdivision. 

Importantly, the required 21.03.020(c) findings compel the body that is allowing an 
adjustment to any § 21.03.010 standard to be circumspect about doing so.  Thus, the § 
21.03.020(c) findings task the decision making body with considering the materiality of any 
project opponent’s claim of adversity or detriment that might result from granting an 
adjustment to any § 21.03.010 standard (such as § 21.03.010(d)(7)).   The appellant’s claim 
concerning the access in this case was raised at the two Planning Commission hearings and a 
subsequent Board of Supervisors hearing.  In each such instance, the respective body 
considered and unanimously rejected the materiality of the appellant’s claims. 

Lastly (before turning to the evidence concerning our project), it is important to note 
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that strict adherence to the § 21.03.010(d)(7) five-residence limitation on private driveway 
easements will often conflict with some of the other standards set forth in § 21.03.010.  For 
example, adherence to § 21.03.010(d)(7) will often conflict with § 21.03.010(c)(1), which 
provides as follows:  

The size and configuration of parcels should be such as to encourage the efficient 
utilization of land….  Where feasible, the use of clustering with open-space provisions 
shall be encouraged. 

 Indeed, the favorable modern trend towards “clustered development” would be 
effectively prohibited by the County’s blind adherence to the combination of § 21.03.010 
subsections (d)(7)(private driveway easements), (c)(6)(which prohibits flag lots where streets 
are required), (d)(1)(which requires forty-foot street rights of ways), (d)(5)(which requires 
streets to meet at right angles), and (d)(8)(which requires the design of large blocks).  Taken 
together, these land division standards all point toward a relatively sprawling type of suburban 
subdivision that seems at odds with the modern trend toward more attention to open space, 
the protection of natural swales, and efficient home-site clustering.   

 With this backdrop, we turn finally to the evidence concerning our project specifically.  
Our project was designed with two primary aims in mind.  First, there was the need to preserve 
as much open space as reasonably possible near the 20-foot riparian setback.  We 
accomplished the aim.   Our project will create newly dedicated open space running along the 
creek (creek area and 20-foot setback) equal in size to 39% of the original development site.  
Ultimately, 73% of the original parcel is being dedicated to open space.    

Second, our design was guided strongly by yet another § 21.03.010 standard, specifically 
that set forth in subsection (c)(5), which reads:  

The resulting parcels shall achieve optimal utility as measured by: 

(i) Efficient use of land; 
(ii) Minimizing site disruption in developing access drives and building pads with 

respect to cuts and fills and vegetation removal; 
(iii) Ensuring that proposed parcels would not act to deter or hinder the use of the 

subject or adjacent parcels, present or future (which is not particularly applicable 
here due to the creek and fact that the project is infill); and 

(iv) Maintaining the character and parcel configuration pattern of the surrounding 
area. 
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These design goals led us to propose taking efficient advantage of the fortunate 
circumstance of having an existing private driveway to the east of the project.  Therefore, we 
sought and obtained an adjustment to § 21.03.010(d)(7). 

After two public hearings before the Planning Commission, with public testimony by the 
appellant and others focused on this issue concerning the adjustment, the Planning 
Commission unanimously approved the upward adjustment to the five-residence limitation in 
accordance with the adjustment process required by Section 21.03.020.  On October 4, 2016, 
the County Board of Supervisors heard testimony from the public on this same issue, and also 
approved the upward adjustment.  See BOS Reso., Attachment 1, Exh. C, at pp. 22-24 of 33. 

Facts that were in evidence from the start of the County’s analysis support the County’s 
approval of the private easement use.  First, it is important to note that, in typical urban and 
suburban developments, large, standard roadways must be offered for dedication to the public.  
Typically, the project applicant must construct the internal roads to exacting specifications; and, 
once they are completed, the agency will then accept them into their publically maintained 
road system.  However, in this instance, the County – through its senior staff – refused from the 
start to accept Cypress Glen Court into their publicly maintained system because there will be 
no community circulation benefit to the road (see BOS Reso., Att. 1, Exh. C, ¶ J.1, at p. 23 of 33).   
Presently, the drive is maintained pursuant to a recorded private road maintenance agreement 
between the owners of 24, 34, and 40 Cypress Glen Court.  The project will be added to this 
agreement; and the project’s end-users (the owners) will thereafter be responsible for most of 
the maintenance costs of Cypress Glen Court, with the pre-existing residences responsible for 
the rest. 

Adding greatly to the factors that must be balanced here when “undue” hardship is 
considered is the fact that the public itself – as well – would suffer a detriment if the private 
easement ingress were not allowed.   Specifically, the addition of one of more new points of 
ingress further to the west (and toward the middle or western end of the project) would result 
in the loss of 6 proposed public parking spaces on E Street in front of the project, as one or 
more driveway curb cuts of substantial prescribed width would then be required.  These new 
public on-street parking spaces will be constructed adjacent to the existing west-bound travel 
lane of E Street and will not impede or restrict neighborhood traffic or the capacity or function 
of the roadway.  

It should be stated that we would not be discussing this issue at all if the County would 
accept the improvements to Cypress Glen Court into the County’s maintained system.  In fact, 
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there would be no reasonable limitation to the number of residences that could use Cypress 
Glen Court, and therefore no exception would be necessary.  The county’s position, by 
definition, burdens our ability to reasonably use the project’s frontage on Cypress Glen Court 
for access.  Additionally, since a Coastal Act priority is the provision of public parking for visitors 
to the coast, any appropriate access design solution that provides for the construction of new 
public parking should be recognized as a net benefit to the community.       

 With these considerations in mind, the County made the required, specific findings 
concerning the proposed use of the private driveway easement by eleven resulting residences.  
Once again, the three findings, which are required by Section 21.03.020(c), are:  

(1) That there special circumstances or conditions affecting the subdivision; and 
(2) That the granting of the adjustment will not have a material adverse effect upon the 

health or safety of persons residing or working in the neighborhood of the 
subdivision; and 

(3) That the granting of the adjustment will not be materially detrimental to the public 
welfare or injurious to other property or improvements in the neighborhood of the 
subdivision. 

Each of these findings is discussed in greater detail below: 

Concerning the first required finding (that of special circumstances surrounding the 
property), the property is a corner lot that is located where (i) it can readily make use of an 
existing, abutting private drive, and (ii) the dedication of road access to the public is not needed 
for any pattern of circulation beyond (because Cypress Glen Court is as far up Little Cayucos 
Creek as one can travel before there is a substantial, sharp rise in elevation).   Making efficient 
use of the existing Cypress Glen Court thus allows us to create an open space lot alongside Little 
Cayucos Creek that is the size of 39% of the project site before any land division (before 
construction of any new homes) to open space, taking into account the 20-foot setback and our 
additional conservation of riparian habitat.   See BOS Reso., Att. 1, Exh. A, ¶ D (“because of the 
circumstances and conditions applied in the particular case….”) and Exh. C, ¶ J.  There can be no 
doubt that the site presented a unique site design challenge, in that the parcel is zoned for up 
to 12 residences, but the influences of the adjacent creek and need for community 
compatibility created truly special circumstances.   The appellant cannot credibly claim that 
the County’s “special circumstances” finding was not extremely well-founded. 
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Similarly, the appellant can make nothing more than a “minimal” or “hypothetical” 
claim that the second required finding – concerning a material adverse effect on public health 
and safety – is not well founded as well.  Because the project site is close to the end of a cul-
de-sac, the County had solid bases for finding that the adjustment that it was allowing (to the 
default limit of five homes on a private driveway easement) will not be materially detrimental 
to the traffic circulation system, the carrying capacity of the roads, the public utility and storm 
drainage systems, or vehicular or pedestrian safety.   See BOS Reso. Att. 1, Exh. A, ¶¶ D, F, and 
Exh. C, ¶ J(1).  Notably, a representative of the Public Work Department testified to the Board 
of Supervisors that there were no traffic impacts associated with this design or the volume of 
trips being added to Cypress Glen Court or E Street.  In addition, the project is situated just 
beyond a rise in E Street, which could present a danger to residents leaving their driveway 
because of short sight distance for vehicles coming down the hill toward the Project – if the 
adjustment were not allowed and residential access to E Street further to the west were 
required.   

Concerning the third and final required finding that the County made, the appellant 
cannot make any credible claim that allowing the requested adjustment to the default 
limitation concerning the use of private driveway easements will be “materially detrimental 
to the public welfare or injurious to other property or improvements in the neighborhood of 
the subdivision.”  See BOS Reso., findings set forth in Exh. A, ¶ D, Exh. B, ¶¶ 2(d), 8-10, 45, 62 
and 63, Exh. C, ¶ J and Exh. D, ¶¶ 2-4. 

Indeed, during their public comments at the appeal before the Board of Supervisors on 
October 4, 2016, which challenged the Planning Commission’s unanimous approval of the 
project and the findings related to County Code § 21.03.020, one of the three project 
opponents who spoke publicly confessed that their true concern was only about the density of 
the project (seven units); and they simply wanted to see fewer new residences built.  When this 
public confession is taken into account, it should be clear to all that the appellant’s complaint 
about allowing an adjustment to the default limitation to the use of private driveway 
easements in nothing but a pretext.   

The appellant is obviously not concerned about the use of the private driveway 
easement, and instead merely wants to see either a different, smaller project or perhaps no 
project.   At best, the appellant’s opposition to the allowance of the adjustment for the private 
driveway easement should be seen as “hypothetical” and “minimal,” which are factors that 
cannot reasonably outweigh the concerns that the project adhere to the Estero Plan’s goals and 
standards.  Moreover, because the appellant’s true concern is not about a private driveway 
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easement, but is instead about the project as a whole and its density, appellant’s reason for 
opposing the hardship finding should be viewed as minimal or none.   Both the County Planning 
Commission and Board of Supervisors carefully considered the project’s density and design; and 
both bodies unanimously approved them in their own right – on the merits of the project. 

Thus, the Planning Commission and Board of Supervisors both unanimously found that 
the request for the adjustment was reasonable and justified, and that the proposed findings 
were appropriate and thus adopted, and that utilizing the circumstance of the existing readily-
available access to the project’s internal drive court was preferable to having from one or even 
more additional driveways impacting E Street – at the expense of Coastal prioritized public 
parking, and as an obvious and undue hardship to us.    

Issue No. 2 – The County’s determination that the Project is reasonably consistent with the 
area-wide “Vision and General Goals” for Cayucos as set forth in the County’s Estero Area 
Plan, including reasonable consistency with “the community’s small-town character” and 
massing.  

The appellant asserts that the project will consist of offensive homes that are far out of 
character with the neighborhood in which it will be built.  The facts show otherwise; and the 
County found otherwise.   See BOS Reso, Exh. A, ¶  E.   

In raising this appeal issue, the appellant has selectively omitted many of the Estero 
Area Plan’s most relevant criteria for this neighborhood.  When those criteria are properly 
added back into the equation, it becomes clear that the appellant raises no substantial issue 
concerning the compatibility of the project with community characteristics.  Please consider the 
following: 

The project is located in the Morro Rock View Area of Cayucos as defined in the Estero 
Area Plan and is within the URL for the community.  General Policies on page 4-11 of the Plan 
“encourage in-fill development within the existing URL that emphasizes mixed uses, protect 
critical habitat of sensitive plants and animals, and provide for development that meets the 
needs of residents and visitors and that can be sustained by available public facilities and 
resources.”  On page 4-14, Section D. Residential Multi-Family, 1., it states 

“Promote multi-family development that is compatible with the surrounding 
development in the area between Cayucos Drive and E Street northeast of the 
central business district.  Such development should be encouraged there, where 
the residents can walk downtown and to the beach.  However, multi-family 

Exhibit 11 
A-3-SLO-16-0095 

Page 18 of 24



development should be designed to be sensitive to existing single-family homes.  
The recommended densities balance the Housing Element goals of providing 
increased opportunities for multi-family housing with Coastal Act goals and 
policies to assure that the projected future population can be accommodated by 
the available water supply. In that way, the recommended densities are 
consistent with the Housing Element.”   

Our approach to designing the project took these criteria into account.   The project site 
is zoned for multi-family development of up to 12 units under some configurations that could 
be made to work on the site if the community’s characteristics were improperly discounted.  
Rather than propose any such project, which would indeed be out of character with the 
immediately adjacent homes, our project proposal was deliberately designed to be consistent 
with these principles and criteria.   The result is a project that appropriately balances the 
competing goal of somewhat higher residential density with the goal of maintaining respect for 
the single-family character of the neighborhood.   Our choice to use detached, Craftsman-style 
cottage architecture was based on studies of recently constructed homes in the community.  
Cayucos is generally a small-scale beach town; and the streetscape of our project will enhance 
the neighborhood (where the style is mixed).   

Similarly, Section II Countywide Circulation Goals, C. Cayucos (page 5-4), requires that: 

“public utilities serving new development be installed underground between distribution 
lines and proposed buildings and between buildings.  Support programs to place existing 
overhead public utility distribution lines underground.  Support pedestrian accessibility 
within the central business district; provide curbs, gutters, and wide sidewalks.  Provide 
needed street maintenance and improvements on county-maintained roads, including 
improving drainage and paving unpaved roads.”   

To be visually appropriate, the project will be undergrounding existing overhead utility 
lines along E Street, adding a sidewalk in the neighborhood where no sidewalk exists (while 
avoiding unnecessary curb cuts that reduce or eliminate proposed public parking where none 
exists), and providing improved drainage containment and control.  All facilities will be built to 
County standards and the character of the neighborhood will be improved significantly as a 
result of the adherence to these stated community goals. 

The Combining Designations Section C. Flood Hazard (FH) (page 6-5) states that:  
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“These flood-prone natural drainage courses should be maintained in their natural state 
to protect native vegetation and wildlife habitats.”   

In the case of Little Cayucos Creek, the existing creek vegetation is composed of 
significant non-native growth and an overwhelming amount of dead trees and vegetative 
debris.  Our approved proposal is to rehabilitate Little Cayucos Creek along our creek frontage 
through a permit with CDF&W to remove the non-native materials and plant new riparian trees 
and plants.  This strategy is further amplified by the requirements of Section IV Areawide 
Water Quality standards on page 6-13 & 14, where it states:  

“Maintain, and where feasible, restore the quality and biological productivity of coastal 
waters, streams, wetlands, estuaries, and lakes in order to protect human health and 
maintain optimum populations of marine and other wildlife.  Control, and where 
feasible, prevent nonpoint source pollution resulting from private and public 
development and land management practices.  Avoid, and if not feasible, minimize 
impacts to watershed from erosion, runoff, pollution, and water diversions by new public 
and private development.  Minimize erosion, siltation and water pollution by promoting 
sound land management practices and minimizing the amount of impervious surfaces on 
public and private lands.”   

In fact, our plan employs the latest design trends and construction materials and 
techniques to assure that our project meets and exceeds the water quality requirements for 
new development and thereby improve the viability and health of Little Cayucos Creek. 

Specifically in response to the appellant’s inflammatory and misleading comments about 
the project’s relative size, scale and massing, please consider the following:   

All of the existing residences on the uphill side of E Street (4) are set at least a minimum 
of 8 feet above the roadway, and they are all 2-stories in height.  The heights of the existing, 
neighboring homes are and will remain considerably higher than the heights of the new homes 
in the project, particularly from their second (top) floors, where they will look completely over 
the new homes.  Notwithstanding ground floor parking and storage areas (that begin below the 
grade of E Street), the project’s units that face E Street will appear as only two stories or less 
with relatively low pitched rooves at the street level; and they are fully landscaped across the 
frontage.  Our residences will not have garages facing the street, which allows us to provide 
much needed coastal access enabling on-street parking where presently none exists.  This 
design approach also creates a long, continuous area for shrubbery, trees, and flowers.  
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 The five new homes facing E Street will each be only 26-feet wide, which results in a 
small-scale neighborhood feeling.  The record contains elevation drawings showing Craftsman-
style cottage design elements of the project’s homes, which are very much in line with existing 
community standards.  The project will add concrete curb, gutter, sidewalk and parking 
improvements in full compliance with the Cayucos Circulation Goals found in the Estero Plan.  
Our drive court at the rear of these units will be landscaped as well, and utilize pervious pavers, 
instead of asphalt, for percolation of runoff.  However, the public will not even be viewing our 
lower level garages from the public right-of-way because of the site design that we chose for 
protecting and enhancing neighborhood character.   

Our design treatment is also a thoughtful use of the existing grade to minimize the 
apparent height of the homes from the street, and to minimize the automobile-dependent 
nature of new neighborhoods.  Specifically, the five houses on E Street will all be built on one 
leveled elevation, behind a retaining wall.  The street that they face, E Street, decreases in 
elevation significantly from west to east.  The relationship of the houses to the street, 
therefore, is far more aesthetically pleasing than would be the case if they were built side by 
side and taking access from the existing grade of E Street.   Furthermore, the Cypress Glen 
Court frontage will also be fully landscaped – whereas presently only weeds and non-native 
grasses are the predominate vegetation due to the County’s unwillingness to maintain the 
right-of-way of this dedicated street.   

The architecture of the project is anything but “industrial” in character (as the appellant 
described it in her filing).  If anything, the project introduces a well-articulated residential 
theme – one that will enhance the existing neighborhood without offending the existing scale 
because the homes are below the grade of the homes across from the project.   

As is noted above, the property is zoned Residential Multi-Family.  The specific density 
applied to this property is 10 dwelling units per acre, and this is found on page 7-57 of the 
Cayucos Urban Standards of Estero Area Plan.  There is also an option, however, for “15 units 
per acre if the review authority makes the finding that there is sufficient sewer capacity and 
supplemental water to serve development resulting from the proposed project, existing 
development (at current rates of water use and occupancy), and all vacant parcels at buildout, 
assuming the proposed density of up to 15 units per acre in the RMF category.”  Therefore, in 
reality, this property qualifies for up to 12-units based on the size of the developable parcel, 
because the condition can be met.   
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However, based on the creek and riparian vegetation constraints of the property, we are 
not pursuing the higher density option – because it would require the construction of a single 
large building, which would certainly not meet the character goals and principles of the Estero 
Plan.  Even at only 10-du/ac rather than 15, the project can support 8.49 units; but the 
approved project has only seven (7) detached residences utilizing the Condominium/Planned 
Development standards of CZLUO 23.04.028(d) found on page 4-19.   We reduced the density 
from 8 units to 7 units to appease the neighbors during the CCAC community meetings.  In the 
final analysis, when you consider the project in its totality, using the County’s definition of open 
space, the project will result in over 73% of the pre-project site area dedicated to open space.  

In the appeal filing, the appellant put forth a highly misleading comparison of the square 
footage calculations of the project’s homes to the existing homes within the neighborhood.  
Specifically, the figures presented for the existing residences substantially understate their true 
size by counting only the interior living area square-footage accessed from the County 
Assessor’s records, and not the other use areas that are found in our numbers.   See County 
CZLUO Section 23.11.03 (Definition of Floor Area).  When the ordinance’s definition of floor 
area is taken into account, the neighbors’ homes are much larger than the appellant states.   

Even more concerning is the fact that the appellant misstated the square footage of the 
project’s new homes, conflating the residences’ lot sizes with their floor area.  This is clearly a 
major mistake; and it completely misrepresents the facts.    

The correct square footage of the project’s new homes is an average of 2297 square feet 
for the five houses facing E Street, but their interior, heated square footage averages only 
about 2037-sf per house.    Because the appellant failed to provide any accurate information 
about the square footage of the existing homes in the neighborhood (utilizing CZLUO § 
23.11.03), the appellant has failed to provide a fair comparison.  The appellant’s comparison is 
simply false; and it greatly overstates the differences in square footage between the project’s 
homes and the existing homes in the neighborhood.   

Issue No. 3:  The Appellant Makes an Empty Complaint about Flood Hazard Zone (“AE”) 
Analysis. 

Little Cayucos Creek is the focus of the flood hazard zone designation for this property.  
The County is responsible for administering the FEMA program; and it has the maps that define 
properties that are subject to flooding.   This property has been reviewed by the County Public 
Works Department, which determined that the flood waters are completely contained within 
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the creek banks.  Therefore, there is no threat to the project from flooding.  It should also be 
noted that the runoff that reaches this stretch of creek is limited and controlled by two pipes 
that transmit water from the inland side of Hwy 1 under the freeway to the creek.  Therefore, 
the flow of runoff is static once the pipes reach their capacity.  This limited flow is the reason 
that properties along this stretch of the creek are not subject to rainfall intensity variations 
which can cause flooding in most areas (refer to the Flood Hazard exhibit previously submitted 
to you).   

Issue No. 4:  The Appellant claims without basis that there was insufficient 
investigation into archeological considerations at the site. 

The appellant must be unaware of the fact that the records of the County contain 
abundant evidence of sufficient archeological investigation at the project site.   Originally, 
Heritage Discoveries, a local archaeology firm, performed a Phase 1 survey at our request.  The 
findings of their site reconnaissance found no evidence of Native American resources on the 
property.  Because the County staff was aware of the existence of cultural resources elsewhere 
in the general vicinity, the County’s project planner asked us for a Phase II study in order to 
remove any concerns about the possible presence of cultural resources, which we 
commissioned.  The study was completed; and a report dated August 21, 2015 was promptly 
submitted to the County (and provided to you already).  The appellant, however, is apparently 
unaware of all such additional reporting and the precautions that we must undertake in 
accordance with the project’s conditions of approval.   

The Phase II study concludes that the site does not contain any evidence of indigenous 
people’s habitation or cultural significance.  However, in an abundance of caution, the 
approved mitigation measures that were incorporated into the project will require that a Native 
American monitor must be present during all excavation and construction activities (see 
conditions of approval). 

Issue No. 5:  The appellant claims vaguely that the “area” – without any more 
specification -- is an Environmentally Sensitive Habitat Area (ESHA) containing certain 
named species. 

Here again, the appellant is either ignorant of, or being deceptive about, the thoughtful 
steps that were taken to ascertain the appropriateness of the project site for the project as 
approved.  She may be unaware that a complete biological assessment was conducted on the 
property and the creek in 2015.  The site was evaluated during the winter of 2015; and the flora 
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and fauna were evaluated as well in the spring of 2015.  A final report was completed in the 
spring of 2015, and was submitted to the County for review.  As a result of the County’s review 
and comments, the scientific investigation was then expanded to include an even more 
thorough analysis of any potential presence of monarch butterflies and other species of 
interest.   The final, expanded report (already provided to you) was then submitted in July 2015; 
and it concludes that there are no special status plants present at the.  With respect to any 
avian, terrestrial, or aquatic species within the creek or site, mitigation measures have been 
added to the project specifically to protect any species that may appear at the site or nearby 
during construction.  

Conclusion: 

Respectfully, when each of the five appeal issues is considered in light of the facts of this 
unanimously approved infill project, staff should readily see the appropriateness of 
recommending a finding that no substantial issue is presented by the appeal.   I am more than 
willing to discuss your remaining questions, which I hope would be few – if any.    

Thank you for your patience in allowing me to present and discuss the facts about my 
project.   I look forward to discussing the project with you, however briefly or otherwise, and I 
will be pleased to speak before the Commission at the February hearing regarding the appeal. 

Sincerely, 

 

Daniel R. Lloyd 
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