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STATE OF CALIFORNIA-THE RESOURCES AGENCY GEORGE DEUKMEJIAN, Governor 

CALIFORNIA COASTAL COMMISSION 
SAN DIEGO COAST DISTRICT 

1333 CAMINO DEL RIO SOUTH, SUITE 125 

SAN DIEGO, CA 92108-3520 

(619) 297-9740 

Filed: 
49th Day: 
180th Day: 
Staff: 
Staff Report: 
Hearing Date: 

10/31/88 
12/19/88 
4/30/88 
P8W-SD 
11/21/88 
1 2/1 3-1 6/88 

STAFF REPORT: CONSENT CALENDAR 
/: - i- I 

Application No.: 6-88-514 

Applicant: Solana Hills Estates 

Description: Construct 10-unit planned residential development on a vacant, 
previously subdivided 7.85 acre site. 

Site: 

Lot Area 
Building Coverage 
Pavement Coverage 
Landscape Coverage 
Unimproved Area 
Parking Spaces 
Zoning 
Plan Designation 
Project Density 
Ht abv fin grade 

7.85 acres 
29,640 sq. ft. ( 9%) 
32,056 sq. ft. ( 9%) 
23,100 sq. ft. ( 7%) 

257,149 sq. ft. (75%) 
25 
RR-2 
Estate 2 dua 
1. 3 dua 
25 feet 

Westerly terminus of San Julio Rd. between San Andres Drive and 
Solana Drive, Solana Beach, San Diego County. APN 298-371-24. 

Substantive File Documents: Certified County of San Diego Local Coastal 
Program; COP #6-87-246; COP #6-83-652; 
COP #6-86-249 

STAFF RECOMMENDATION: 

The staff recommends the Commission adopt the following resolution: 

I. Approval with Conditions. 

The Commission hereby grants a permit for the proposed development, 
subject to the conditions below, on t.he grounds that the development will be 
in conformity with the provisions of Chapter 3 of the California G9astal Act 
of 1976, will not prejudice the ability of the local-government having 
jurisdiction over the area to prepare a Local Coastal Program conforming to 
the provisions of Chapter 3 of the Coastal Act, and will not have any 
significant adverse impacts on the environment within the meaning of the 
California Environmental Quality Act . 

~ 
~ 



II. Standard Conditions. 

See attached page. 

III. Special Conditions. 
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The permit is subject to the following conditions: 

1. Open Space Deed Restriction. Prior to the issuance of the coastal 
development permit, the applicant shall record a restriction against the 
subject property, free of all prior liens and encumbrances, except for tax 
liens, and binding on the permittee's successors in interest and any 
subsequent purchasers of any portion of the real property. The restriction 
shall prohibit any alteration of landforms, removal of vegetation or the 
erection of structures of any type in the area shown on the attached Exhibit 
•2• and generally described as all areas with slopes in excess of 25% grade as 
indicated in the Tentative Parcel Map approval of the City of SOlana Beach for 
TM4406, without the written approval of the California Coastal Commission or 
successor in interest. The recording document shall include legal 
descriptions of both the applicant's entire parcel(s) and the restricted area, 
and shall be in a form and content acceptable to the Executive Director. 
Evidence of recordation of such restriction shall be subject to the review and 
written approval of the Executive Director. 

2. Disposal of Graded Spoils. Prior to the issuance of the coastal 
development permit, the applicant shall identify the location for the disposal 
of graded spoils. If the site is located within the coastal zone, a separate 
coastal development permit or permit amendment shall first be obtained from 
the California Coastal Commission or its successors in interest. 

IV. Findings and Declarations. 

The Commission finds and declares as follows: 

1. Detailed Development Description and History. Proposed is the 
construction of a ten-unit planned residential devel9pment (PRO) on an 
approximately 7.85 acre site. The site of the proposed development is a 
steeply sloping parcel with flatter areas along a ridge-top and below the 
ridge, parallel with Solana Drive, westerly of the end of San Julio Road and 
located between that road and Solana Drive. Access to the flatter portions of 
the site is provided from the cul-de-sac at the end of San Julio Road. 

The proposed approximately 4,000 square foot residences will be a·~aximum of 
25 feet in height, and will be three stories maximum:. All units will have 
five bedrooms. A tennis court will be provided for use of the residents. 

A 15 unit PRO, site preparation and construction of the access road were 
previously approved by the Commission as COP #6-87-246 (Polo Hills Venture) . 
That permit was approved for a 15 unit PRO, and was approved subject to 
conditions requiring compliance with the tentative map and major use permit 
approval of the City of Solana Beach, evidence of sewer service at the project 
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site, and recordation an open space deed restriction over much of the steep 
slopes at the project site, mirroring the open space required by the City of 

· . Solana Beach. 

The present proposal departs from that previously approved in several aspects. 
First, the City of Solana Beach has required that the project be reduced from 
15 residential units to 10 residential units. Second, the site plan has been 
completely altered to both accommodate the reduced density of the project as 
currently proposed, and to move the proposed tennis court to portion of the 
site which is less steep that the previously approved location. Finally, the 
configuration of the open space easement required by the City of Solana Beach 
was altered to eliminate impacts upon steeply sloping areas. It should be 
noted that the currently proposed open space easement was recorded along with 
the final map for the proposed development, prior to the issuance of the 
previously approved coastal development permit or approval of the proposed 
development, in apparent violation of the Coastal Act. 

The or1g1nally approved project involved about 7,000 cubic yards of grading 
for road improvments and construction of drainage facilities and utilities. 
An additional 4,465 cubic yards of cut and 2,204 cubic yards of fill are 
proposed to prepare the site for construction. This grading will result in 
maximum cut and fill slopes of six and twelve feet, respectively. About 2,148 
cubic yards of graded materials are proposed to be exported from the project 
site. 

The site of the proposed project is located in the City of Solana Beach. The 
subject property is situated in an area characterized in general by relatively 
new residential development. The site has been both planned and zoned for 
residential uses similar in density to that proposed in this application. The 
site is also located within the Unsewered Overlay area in the County of San 
Diego•s LCP for the area, but not in to the Coastal Resource Protection area 
overlay. 

2. Consistency with Chapter 3 Policies. Section 30251 of the Act states, 
in part: 

The scenic and visual qualities of coastal areas shall be 
considered and protected as a resource of public importance. Permitted 
development shall be sited and designed to protect views to and along the 
ocean and scenic coastal areas, to minimize the alteration of natural land 
forms, to be visually compatible with the character of surrounding areas, 
and, where feasible, to restore ftnd enhance visual quality in visually 
degraded areas. 

Section 30253 of the Act states, in part: 

New development shall: 

(2) Assure stability and structural integrity, and neither 
create nor contribute significantly to erosion, geologic instability, or 
destruction of the site or surrounding area or in any way require the 
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construction of protective devices that would substantially alter natural 
landforms along bluffs and cliffs. 

Finally, Section 30240{b) of the Act states, in part: 

(a) Environmentally sensitive habitat areas shall be 
protected against any significant disruption of habitat values, and only 
uses dependent on such resources shall be allowed within such areas. 

(b) Development in areas adjacent to environmentally sensitive 
habitat areas and parks and recreation areas shall be sited and designed 
to prevent impacts which would significantly degrade such areas, and shall 
be compatible with the continuance of such habitat areas. 

Although the project site is located in an area that had not been proposed for 
protection under the County of San Diego LCP•s Coastal Resource Protection· 
(CRP) Overlay Zone, the proje~t site does contain significant.~~ture coastal 
sage scrub vegetation on slopes in excess of 25% grade which is considered 
environmentally sensitive habitat. For this reason, both the Commission and 
the City of Solana Beach imposed restrictions on the developable area at the 
project site, and required that the steep, vegetated portions of the site be 
protected through either an open space easement or a deed restriction, 
consistent with Sections 30251 and 30240 of the Act. 

Because of the revised open space area required by the City of Solana Beach, 
Special Condition #1 is attached to this permit. This condition requires that 
a new open space deed restriction be recorded which would mirror exactly the 
portions of the property restricted by the City. This would allow the 
previous open space deed restriction, which conflicts to a certain extent with 
that currently required by the City, to be rescinded in favor of the current 
configuration. Since the current configuration of the open space avoids 
encroachment onto steep slopes and is therefore more protective of naturally 
vegetated steep slopes than that previously approved under COP #6-87-264, the 
currently proposed project should not result' in any increase in the level of 
impacts resulting from the approval of the project. 

Typically, when development of steeply sloping parcels is approved by the 
Commission, additional special conditions are proposed in order to avoid any 
impacts to sensitive resources located downstream from the development. These 
conditions typically include restrictions on when the site grading may occur, 
restrictions requiring the submittal of erosion control and revegetation 
plans, etc. In the case of the subject proposal, however, all site drainage 
will be away from the sensitive resources of San Dieguito Lagoon,. and into 
existing storm drain systems which themselves do no~discharge in{o the 
lagoon. As a result, grading during winter months will not result in any 
impacts to any sensitive resources, and no such restriction is proposed. 

• 

The site design does, however, propose about 2,200 cubic yards of export 
graded materials. Due to the possibility that inappropriate disposal of these • 
materials could result in impacts to sensitive resources, Special Condition #2 
has been proposed. This would require that the disposal site be identified, 
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and, if in the coastal zone, a separate permit or permit amendment must be 
obtained. 

Given these special conditions, any potential impacts resulting from the 
proposed project will be minimized to the greatest extent feasible. 
Therefore, the Commission finds that the subject development, as conditioned, 
is consistent with the applicable policies of Chapter 3 of the Coastal Act. 

3. Local Coastal Planning. Section 30604 {a) also requires that a 
coastal development permit shall be issued only if the Commission finds that 
the permitted development will not prejudice the ability of the local 
government to prepare a Local Coastal Program (LCP) in conformity with the 
provisions of Chapter 3 of the Coastal Act. In this case, such a finding can 
be made. As stated above, the project, as conditioned, is consistent with the 
applicable policies of Chapter 3 of the Coastal Act. 

The subject site was previously in the County of San Diego Loc~J Coastal 
Program (LCP) jurisdiction, but is now within the boundaries of the City of 
Solana Beach. The City is in the process of preparing for the Commission•s 
review a new or revised LCP for the area. 

Because of the incorporation of the City, the certified County Local Coastal 
Program no longer serves as the valid LCP for the area. However, the issues 
regarding protection of coastal resources in the area have been addressed by 
the Commission in its review of the County of San Diego LUP and Implementing 
Ordinances. As such, the Commission will continue to utilize the County LCP 
documents for guidance in its review of development proposals in the City of 
Solana Beach until such time as a new or revised LCP is submitted by the City. 

The San Diego County LCP contains special overlay areas where sensitive 
coastal resources are to be protected. The subject property falls within the 
unsewered overlay area. The requirement for sewer service was, however, a 
special condition under COP #6-87-246, and evidence of sewer service has been 
provided consistent with the special condition attached to that permit. The 
Commission finds that, as conditioned, the proposed development conforms to 
Coastal Act Chapter 3 policies and with the special area regulations contained 
in the certified County of San Diego LCP. The development•s approval, as 
conditioned, will not prejudice the ability of the City of Solana Beach to 
complete a certifiable Local Coastal Program. 

STANDARD CONDITIONS: 

1. Notice of Receipt and Acknowledgement. The pe~it is not valid and 
development shall not commence until a copy of the permit, signed by the 
permittee or authorized agent, acknowledging receipt of the permit and 
acceptance of the terms and conditions, is returned to the Commission 
office . 

2. Expiration. If development has not commenced, the permit will expire two 
years from the date on which the Commission voted on the application. 
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Development shall be pursued in a diligent manner and completed in a 
reasonable period of time. Application for extension of the permit must 
be made prior to the expiration date. 

3. Compliance. All development must occur in strict compliance with the 
proposal as set forth below. Any deviation from the approved plans must 
be reviewed and approved by the staff and may require Commission approval. 

4. Interpretation. Any questions of intent or interpretation of any 
condition will be resolved by the Executive Director or the Commission. 

5. Inspections. The Commission staff shall be allowed to inspect the site 
and the development during construction, subject to 24-hour advance notice. 

6. Assignment. The permit may be assigned to any qualified person, provided 
assignee files with the Commission an affidavit accepting all terms and 
conditions of the permit. 

7. Terms and Conditions Run with the Land. These terms and conditions shall 
be perpetual, and it is the intention of the Commission and the permittee 
to bind all future owners and possessors of the subject property to the 
terms and conditions. 
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SUITE 201 
ENCINITAS, CALIFORNIA 92007 
 
TEL 760-944-9006 
FAX 760-454-1886 
www.axelsoncorn.com 

 

 

 
July 12, 2016 
 
Lisa Schlembach, Coastal Program Analyst 
California Coastal Commission 
7575 Metropolitan Drive, Suite 103 
San Diego, CA 92108-4421 
 
 Re:  Coastal Development Permit Application #6-16-0500 and  
  Response to Letter from CCC Dated June 24, 2016 
 
Dear Ms. Schlembach: 
 
I represent Amy and Jeff Szekeres who have asked me to help them obtain the permits needed to build 
their family home.  I write in response to your June 24th letter requesting additional information. 
 
Item 1:   Public Notice Materials and Filing Fee.  The public notice materials and a check in the amount 

of $6,094 will be delivered in person to your office by the end of this week. 
 
Item 2:  City Variance, DRP/SDP 17-55-22, and City Resolution 2016-060.  All requested items are 

enclosed in Exhibit A. 
 
Item 3:  Soil Export.  Any graded materials for export will be deposited outside the coastal zone. 
 
Item 4:  Site Plans with ESHA Overlay.  Enclosed as Exhibit D you will find a site plan that depicts the 

50 and 100-foot ESHA “setback” lines from both the ESHA as estimated in the LUP maps and 
from the ESHA as actually mapped by the City’s environmental consultant, Helix Environmental 
Planning Inc. (“Helix”), in a recent GPS field survey.   

 
 Note #1: The ESHA maps incorporated into the City’s ESHA maps were no more than rough 

approximations, based primarily on satellite or high-altitude aerial imagery, by third-party 
environmental consultant, Helix.  No field surveys were performed for the creation of these 
crude maps.  For Jeff and Amy’s home, the City commissioned Helix to perform a field survey 
using state-of-the-art technology attached as Exhibit H.  This field survey confirmed that the 
actual ESHA area is significantly different than the ESHA boundaries approximated in the LUP.   

 
 Note #2:  The City of Solana Beach does not have a certified LCP.  Pursuant to Public Resources 

Code (PRC) §30604(a), the law applicable to this CDP application is PRC §30240, not the City’s  
LUP.  I understand from previous cases I have handled that Coastal staff likes to reference the 
LUP for “guidance.”  However, the law actually applicable to the Commission’s review of this 
application is Chapter 3 of the Coastal Act, not the LUP.  And, because the issue here is the 
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ESHA buffer, the specific section for compliance purposes is PRC §30240(b).  The ESHA buffer 
zone statements in the LUP are not legally binding.  That said, Jeff and Amy have used best 
efforts to feasibly comply with the LUP, as evidenced by the City’s approval of this project as 
designed.  The City (and now the Coastal Commission) was required to relax standards on 
residential uses near ESHA areas and approve the home to avoid a taking under PRC §30010.  
See, McAllister v. Coastal Commission (2008) 169 Cal.App.4th 912, 939. 

  
 PRC §30240(b) provides as follows: 
 

 Development in areas adjacent to environmentally sensitive habitat areas … shall 
be sited and designed to prevent impacts which would significantly degrade those 
areas, and shall be compatible with the continuance of these habitat … areas. 
(Emphasis added). 

 
 As determined by the City (City Resolution 2016-060) and clearly outlined in the Helix report in 

Exhibit H, and in accord with the Coastal Commission’s numerous approvals for the Solana Hills 
PRD and home approvals within the PRD (including, but not limited to, CDP #s 6-83-652, 6-86-
249, 6-87-246, 6-88-514, and 6-07-112), Jeff and Amy’s home will not degrade the adjacent 
ESHA, let alone “significantly.”  Thus, we believe the Commission could and should approve 
the project as currently designed.  

 
 As you consider this application, please also recognize that the Commission expressly approved 

the Solana Hills PRD (CDP #6-88-514) to include ten residences at 25-foot heights, 3-stories, 
and 5 bedrooms – in specific locations within the PRD. In exchange for these limitations and 
restrictions, the Commission required the original developer to place the majority of his land into 
a permanent open space easement for the public benefit.  In exchange, the Commission approved 
the PRD showing the Szekeres lot with hardscaping and a swimming pool right up to the 
boundary of the open space easement, with no ESHA buffer. See Exhibit 2 in the site plan 
incorporated into CDP #6-88-514, which is also referenced in your letter of June 24th. 

 
 Nevertheless, since the publication of the Helix report in Exhibit H, Jeff and Amy have worked 

with their architect and the City to re-design their home to stay clear of the ESHA (as mapped in 
the field survey) by at least 50 feet, and only plantings and minimal hardscape are proposed 
between the home and the ESHA.  As discussed below in the alternatives analysis section, the 
home cannot be any smaller than the one approved by the City and the HOA. 

 
 Note 3: Before Coastal staff focuses too much on the technical rules that may or may not apply 

to this project, it pays to consider the practical reality that the ESHA near this project is 
biologically low quality, isolated, and completely surrounded by other homes and streets.   The 
Szekeres lot is one of the very few remaining undeveloped parcels in all of Solana Beach, a 
highly urbanized area.  This site is east of Interstate 5, more than a mile from the Pacific Ocean, 
and not proximate to the San Elijo Lagoon or San Dieguito River Valley.  No matter what, this 
modest home, on a 0.34-acre lot, will have negligible adverse impacts, if any, on the 
environment, included the nearby, low-quality ESHA. 

 
 Helix describes this site as “highly disturbed” and in “isolation by surrounding development.”  

Per Helix, the 0.34-acre lot is comprised of 0.29 acres of “disturbed habitat” and 0.05 acres of 
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“developed land,” with no sensitive plant or animal species observed within the property 
boundaries.  Helix found that the Szekeres home would impact 0.2 acres of disturbed habitat and 
0.05 acres of developed lands, with no impacts to sensitive plant or wildlife species.  
Importantly, no EHSA occurs on the property.  Helix also found that “the current condition of 
the property does not provide a native buffer between the existing ESHA and undeveloped 
areas.”  Helix also found that the mitigation measures proposed as part of the project design 
would affirmatively improve the functions and values of ESHA buffer between the development 
and the ESHA. As noted above in Note #2, the Szekeres have further re-designed their home 
since the publication of the Helix report to move the home further away from the ESHA and 
create a 50 foot setback.  

 
 Note #4.  Public Resources Code §30610.1 provides that single-family homes on vacant lots 

such as this one can be CDP-exempt if the lot is located in an area specified for this exemption 
by the Commission.  See, PRC §30610.1(b).  Please confirm whether or not this area was so 
specified and please provide me with a copy of the Commission’s §30610.1(b) designations for 
San Diego County.1  

 
Item 5:  Alternatives Analysis. An alternatives analysis is attached as Exhibit E.  This analysis shows 

that only the home approved by the City is feasible2 and leads to the conclusion that any changes 
to the design would effectively “take” the property from the Jeff and Amy and lead to inverse 
condemnation.  

  
 As you review the alternatives analysis, please recognize that a single-family home for this lot is 

constrained by 4 design factors, the first 3 of which are not subject to any further 
accommodation:  (1) HOA Architectural Committee approval requirements (mandatory) which 
require minimum home and yard sizes; (2) Front yard, rear yard, and side yard setback 
requirements; (3) Fire Marshall fire break requirements; and, (4) ESHA buffer requirements.  
The City-approved home complies with all 4 factors to the furthest extent feasible, and cannot be 
meaningfully changed. 

 
 Factor #1:  The HOA Architectural Committee determined they will not approve a smaller home 

than the one designed and approved by the City.  See, Exhibit F. The Architectural Committee 
acts in accordance with standards designed to ensure that new development is in harmony with 
the existing homes in the HOA. The HOA will not change its rules to achieve the Commission’s 
wishes (especially since CDP #6-88-514 gave the HOA permission to approve ten residences, at 
25-foot heights, 3-stories, and 5 bedrooms in exchange for the large open space easement). Thus, 
while a shallower home might leave more space between the rear of the home and the ESHA, 
such a home would never receive HOA approval.  Additionally, this home would be so shallow 
(as little as 10 feet deep at some points) that it would be impossible to design a functional floor 
plan, let alone one with enough bedrooms and space for the Szekeres, or any, family.  Moreover, 
the HOA will not approve a back yard that is in disharmony with the balance of the other homes 

                                                 
1 The Commission was required to make these designations in 1979.  Please consider this a request under the Public 
Records Act for a list of all Commission designations pursuant to Section 30610.1(b) for San Diego County. 
2 “Feasible means capable of being accomplished in a successful manner within a reasonable period of time, taking into 
account economic, environmental, social and technological factors.”  PRC §30108. 
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in the PRD.  Note no other homes in the PRD provide a meaningful buffer from the ESHA; their 
homes, hardscaping, and landscaping are typically up against the open space easement area. It 
would be unreasonable and a regulatory taking to preclude a home from having a useable 
backyard, especially when every other home in the PRD (and Solana Beach for that matter) have 
such a backyard.  If the home had no useable backyard it’s market value would be significantly 
less than comparable homes with backyards, and very difficult, if not impossible to sell.  
Moreover, the HOA would not approve a home without a useable backyard. 

 
 Factor #2:  The Szekeres obtained a very rare ruling when they convinced the City Council to 

approval a front yard setback variance.  Variances of any kind are seldom granted in the City. 
The City has stated it will not approve a further reduction of the front yard size.  See Exhibit C. 

 
 Factor #3:  The Fire Marshall requires a 30-foot firebreak.  The ESHA buffer vegetation the 

Commission seeks would not meet the Fire Marshall’s requirements.  If the Commission 
required a 50-foot ESHA buffer meeting its definition, the home would be pushed east another 
30 feet to accommodate fire safety requirements.  This would lead to a small, dysfunctional 
home that would never be approved by the Architectural Committee.  See Exhibit E for the 
Alternatives Analysis. 

 
 Factor #4:  See Item #4, Notes 1, 2, and 3. 
   
Item 6: CDFW Approval.  CDFW approval is not required for this project.  LUP Policy 3.65 applies 

only to wetlands.  See the LUP text immediately above Policy 3.59.  Jeff and Amy’s home is not 
on or adjacent to any wetlands. This project only requires the approval of the Planning 
Department and Fire Marshall which were obtained as part of the City Council approval of May 
25, 2016 found in Exhibit A.  

 
Item 7: Plants Allowed In ESHA Buffer.  We do not understand your statement that turf and 

hardscaping are not allowed in the ESHA buffer because they are “development.”  Neither PRC 
§30240 nor the LUP (to the extent it applies) prohibit “development” in the ESHA buffer zone.  
Moreover, turf is not “development” within the meaning of PRC §30106.  Turf (grass) is just a 
plant. LUP Policy 3.29, which discusses landscaping “adjacent” to ESHA, not ESHA buffer 
zones, allows ornamental species, such as the Aloha Seashore Paspalum approved by the City, in 
the area adjacent to the ESHA.  If such plants are allowed in the area adjacent to the ESHA, it 
stands to reason that as you move away from the ESHA, a greater variety of landscaping and 
hardscaping choices are allowed.  Clearly, Jeff and Amy’s landscaping plan as designed and 
approved provides a 50-foot buffer between the home and ESHA.  No changes are required, 
either by the LUP or PRC §30240.  This buffer includes a 20-foot native element and a 30-foot, 
Fire Marshall-required and approved firebreak that is comprised of ornamental Aloha Seashore 
Paspalum and limited hardscape.  This is sufficient for all the reasons stated herein and 
further endorsed by the Helix biological study as improving the function and values of the 
buffer as compared to current conditions. 

  
Item 8: Fire Break Requirement.  See Item 5, Factor #3.  Note:  As determined by the City, the EHSA 

buffer and required firebreak can co-exist.   
 
Item 9:  City Zoning Requirements.  The City approved a smaller lot size.  See Exhibit B. 
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Lisa Schlembach, Coastal Analyst 
California Coastal Commission 
 
 
 
Item 10: Open Space Easement Location Overlaid on Site Plan.  See Exhibit G.   

 
I trust this letter sufficiently meets your requests for additional information, items and money.  Going 
forward, both Gary Cohn (project architect) and I will serve as the applicants’ representatives for this 
application.  Please send all correspondence to both Mr. Cohn and me.  Also, we request a meeting to 
include you and Diana Lilly on July 22 or anytime the week of July 25th, if your schedules allow.  Please 
email me with times and dates available for you and Diana in that timeframe. 

 
Sincerely yours, 
 
AXELSON & CORN, P.C. 

 
Jon Corn 
 
cc: Jeff Szekeres 
 Amy Szekeres 
 Gary Cohn 
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6/28/2016 Print

about:blank 1/2

Subject: RE: ER-2 Question

From: Bill Chopyk (bchopyk@cosb.org)

To: jpszekeres@stanfordalumni.org;

Date: Tuesday, June 28, 2016 8:03 PM

The proposed project is located in the Solana Hills Estates Planned Residential Development (PRD).  The Solana Hills Estates PRD is a 7.85 acre development
that was approved on November 7, 1988 when Major Use Permit P88-03 and the associated Site Development Plan were approved.  Ten building sites for single-
family residences were approved in the PRD with a shared tennis court.  It was the intent of the original developer to complete the rough grading for the entire
PRD and then construct and sell all ten of the single-family homes.  However, after grading the building pads, building the first home, and completing the required
infrastructure and recreational facilities, the remaining graded building sites were sold to individual owners.

 

The City of Solana Beach Zoning Ordinance outlines a process for approving Planned Unit Developments (under SBMC Section 17.68.060) that allow smaller lot
sizes and relief from other development standards in exchange for creative site design and common amenities. This PRD was approved by the Solana Beach City
Council by Resolution No. 88-94, including Lot #7; and therefore the 13,871 square foot lot size of Lot #7 of the PRD is consistent with the City’s zoning
requirements.

 

Bill Chopyk, AICP

Director  of Community
Development

City of Solana Beach

635 S. Highway 101
Solana Beach, CA 92075

Phone:  (858) 720-2449

www.cityofsolanabeach.org
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6/28/2016 Print

about:blank 2/2

From: jpszekeres@stanfordalumni.org [mailto:jpszekeres@stanfordalumni.org] 
Sent: Tuesday, June 28, 2016 4:03 PM
To: Bill Chopyk
Subject: ER-2 Question

 

Bill,

In another part of the Coastal Commission’s 6/24 response to our application, they have written:

 

“The subject site has been zoned Estate Residential 2 (ER­2). However, the ER­2 zoning requires a minimum lot size of 20,000 square feet, and the
application indicates that the applicant's lot is only 13,871 square feet. Please clarify how this project is consistent with City zoning requirements”

  

Can you please let me know how the COSB would respond to this question? 

   

Regards,

Jeff Szekeres

Attachments

image001.jpg (4.71KB)
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6/28/2016 Print

about:blank 1/2

Subject: RE: CCC Question to COSB on Frontyard Variance

From: Bill Chopyk (bchopyk@cosb.org)

To: jpszekeres@stanfordalumni.org;

Date: Tuesday, June 28, 2016 7:49 PM

The project is consistent with the LUP buffer policies because the house has been designed to provide the minimum 50-foot buffer from ESHA, and the 50-foot
buffer has been approved by the City Council, Planning Department, and Fire Marshal.

The project would not impact ESHA according to the Biological Resources Report prepared by Helix Environmental Planning.

Additional reductions in the front yard setback will not be considered by the City of Solana Beach. The City Council granted a front yard setback that is
consistent with the established setbacks in the Solana Hills Estates Planned Unit Development (PUD). Any additional encroachment in the front yard setback
would place the house closer to the street than any other house in the PRD. Thus, the required variance findings could not be made. Variances are extremely rare.
The City of Solana Beach is not supportive of any additional variances for this property.   

 

Bill Chopyk, AICP

Director  of Community
Development

City of Solana Beach

635 S. Highway 101
Solana Beach, CA 92075

Phone:  (858) 720-2449

www.cityofsolanabeach.org

 

 

From: jpszekeres@stanfordalumni.org [mailto:jpszekeres@stanfordalumni.org] 
Sent: Tuesday, June 28, 2016 3:58 PM
To: Bill Chopyk
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6/28/2016 Print

about:blank 2/2

Subject: CCC Question to COSB on Frontyard Variance

 

Bill,

In a part of the Coastal Commission’s 6/24 response to our application, they have written:

 

“Because the project as proposed is inconsistent with the certified LUP buffer policies and would impact ESHA, an alternatives analysis is required
that demonstrates that the proposed project is the least environmentally damaging feasible alternative. Please provide an analysis, including plans, that
demonstrates what size house could be accommodated on the lot where all development observes a 50­foot setback from 1) the LUP mapped ESHA,
and 2) the ESHA as mapped in the Biology Report (submitted by Helix and dated November 23, 2015). The project has already received a variance
for minor reductions in the front yard setback; the alternatives analysis should consider whether additional reductions in the front yard setbacks could
allow for less impact to ESHA.”

 

I appreciate you and your planning staff were able to secure a front yard variance for my project with the COSB, something that the City Council
rarely ever gives to any applicant.

 

Can you please let me know whether the City Council would consider giving me additional setback variance (e.g. allow me to build even closer to the
San Julio street) based on the Coastal Commission’s request? 

  

Regards,

Jeff Szekeres

Attachments

image001.jpg (4.71KB)
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November 23, 2015 SOL-06.01 
 
Mr. Russell Brown 
City of Solana Beach 
635 S. Highway 101 
Solana Beach, CA 92075 
 
 
Subject: Biological Resources Report for the San Julio Road Property (PC 15-269) 
 
Dear Mr. Brown: 
 
This biological resources report provides the results of the HELIX Environmental Planning, Inc. 
(HELIX) biological study for the San Julio Road Property, Lot 7 (property). HELIX has acted as 
a paid contractor for the City of Solana Beach (City) in this review. This report describes the 
existing biological conditions and resources present within and adjacent to the property and 
includes a discussion of the potential for sensitive biological resources to be present on the 
property.  Additionally, an evaluation of Environmentally Sensitive Habitat Areas (ESHA) on 
and/or adjacent to the property and recommendations for avoidance and minimization of 
potential impacts to sensitive biological resources are provided in order to comply with 
regulatory requirements and the Land Use Plan (LUP) component of the City’s Local Coastal 
Program (LCP; City 2014).  
 
PROJECT LOCATION AND DESCRIPTION 
 
The approximately 0.34-acre property is located in Solana Hills Estates, a 10-lot planned 
residential development (PRD) in the City of Solana Beach in the northwestern portion of San 
Diego County, California (Figure 1) that was approved by the City and Coastal Commission in 
1988.  More specifically, the property is within the PRD, and is situated south of Lomas Santa Fe 
Drive, north of Via de La Valle, east of Interstate 5, and west of El Camino Real.  The property is 
located in Section 1, Township 14 South, Range 4 West of the Del Mar U.S. Geological Survey 
(USGS) 7.5-minute quadrangle maps (Figure 2).  Lots 1, 2, 3, 4, 5, 6, 8, and 9 have all been 
developed with single-family homes.  Lot 10 on Solana Drive remains undeveloped but was 
excised from the PRD by subsequent action. 
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The property consists of a previously graded and terraced lot that slopes to the south. The 
property is surrounded by residential development to the northwest, northeast, and southeast, and 
undeveloped steep slope that includes mostly native vegetation and some non-native vegetation 
to the southwest (Figure 3). The native vegetation to the south of the property is isolated from 
other native vegetation by the surrounding residential developments, roadways, and 
infrastructure. The project proposes construction of a single-family residence on the previously 
graded and terraced pad (Figure 4). As proposed, a portion of the property along the 
southwestern boundary would be vegetated with native species and would serve as an adequate 
buffer between the native vegetation to the southwest and the proposed development.  
 
SURVEY METHODS 
 
HELIX biologist Erica Harris conducted a site visit on July 2, 2015 to assess site conditions and 
evaluate whether the habitat on site has potential to support sensitive species. Sensitive plant 
species include those listed as threatened or endangered by the U.S. Fish and Wildlife Service 
(USFWS) or the California Department of Fish and Wildlife (CDFW) and those with a 
California Rare Plant Rank (CRPR) 1 through 4 as designated by the California Native Plant 
Society (CNPS). Sensitive animal species include those listed as threatened or endangered by the 
USFWS or the CDFW and species identified as a California Species of Special Concern by the 
CDFW.  
 
The site visit included mapping vegetation and land covers, recording all plant and animal 
species observed, and taking representative photographs.  Prior to conducting field surveys, 
HELIX conducted a thorough review of relevant maps, databases, and literature pertaining to 
biological resources known to occur within and adjacent to the property, including the California 
Natural Diversity Database (CNDDB; CDFW 2015) and the CNPS Electronic Inventory (CNPS 
2015).  The CNDDB was queried for records from the following USGS 7.5-minute quadrangles: 
Del Mar, Encinitas, Rancho Santa Fe, and La Jolla.   
 
The pre-survey investigation also included a verification of whether or not the property falls 
within or adjacent to the City’s designated ESHA as identified in the City’s LUP. The ESHA 
habitat adjacent to the site was mapped with a Global Positioning System (GPS) unit with 
sub-meter accuracy during a second site meeting on September 28, 2015. The LUP defines 
ESHA as follows: 
 

• Any habitat that is rare or especially valuable from a local, regional, or statewide basis 
 

• Areas that contribute to the viability of plant or animal species designated as rare, 
threatened, or endangered under state or federal law 
 

• Areas that contribute to the viability of species designated as Fully Protected or Species 
of Special Concern under state law or regulations 
 

• Areas that contribute to the viability of plant species for which there is compelling 
evidence of rarity 
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The City’s LUP contains multiple policy measures that are intended to provide protection to 
City-designated ESHA and other sensitive resources such as, but not limited to, the following: 
 
• Policy 3.8 – The ESHA shall be protected against significant disruption of habitat values, and 

only uses dependent on such resources shall be allowed within such areas. 
 

• Policy 3.10 – If the application of the policies and standards contained in this LCP regarding 
use of property designated as ESHA or ESHA buffer, including the  restriction of ESHA to 
only resource-dependent use, would likely constitute a taking of private property without just 
compensation, then a use that is not consistent with the ESHA provisions of the LCP shall be 
allowed on the property, provided such use is consistent with all other applicable policies of 
the LCP, the approved project is the alternative that would result in the fewest or least 
significant impacts, and it is the minimum amount of development necessary to avoid a 
taking of private property without just compensation. In such a case, the development shall 
demonstrate the extent of ESHA on the property and include mitigation, or, if on-site 
mitigation is not feasible, payment of an in-lieu fee, for unavoidable impacts to ESHA or 
ESHA buffers from the removal, conversion, or modification of natural habitat for new 
development, including required fuel modification and brush clearance per Policy 3.12. 
Mitigation shall not substitute for implementation of a feasible project alternative that would 
avoid adverse impacts to ESHA. 
 

• Policy 3.13 – The ESHA shall be protected and, where feasible, enhanced. Where pedestrian 
access through ESHA is permitted, well-defined footpaths or other means of directing use 
and minimizing adverse impacts shall be used. Nesting and roosting areas for sensitive birds 
such as Western snowy plovers and least terns shall be protected by means, which may 
include, but are not limited to, fencing, signing, or seasonal access restrictions.  

 
• Policy 3.22 – Development adjacent to ESHAs shall minimize impacts to habitat values or 

sensitive species to the maximum extent feasible. Native vegetation buffer areas shall be 
provided around ESHAs to serve as transitional habitat and provide distance and physical 
barriers to human intrusion. Buffers shall be of a sufficient size to ensure the biological 
integrity and preservation of the ESHA they are designed to protect. All buffers around 
(non-wetland) ESHA shall be a minimum of 100 feet in width, or a lesser width may be 
approved by the Planning Department and Fire Marshal as addressed in Policy 3.65. 
However, in no case can the buffer size be reduced to less than 50 feet. 

 
• Policy 3.65 – In some cases, smaller buffers may be appropriate when conditions of the site 

as demonstrated in a site-specific biological survey, the nature of the proposed development, 
etc. show that a smaller buffer would provide adequate protection. In such cases, the CDFW 
must be consulted and agree that a reduced buffer is appropriate and the City, or Commission 
on appeal, must find that the development could not be feasibly constructed without a 
reduced buffer. However, in no case shall the buffer be less than 50 feet. 
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• Policy 3.29 – Landscaping adjacent to ESHA must consist entirely of native, non-invasive 
drought-tolerant, salt-tolerant and fire-resistant species; however, the use of ornamental 
species may be allowed provided they are fire-resistant, drought-tolerant, and non-invasive as 
a small component for single-family residences. 

 
• Policy 3.42 – Earthmoving during the rainy season (extending from November 1 to March 1) 

should be restricted for development that (1) is located within or adjacent to ESHA, or (2) 
includes grading on slopes greater than 4:1 except for grading on coastal bluffs that is 
required for bluff retention devices. In such cases, approved grading shall not be undertaken 
unless there is sufficient time to complete grading operations before the rainy season. If 
grading operations are not completed before the rainy season begins, grading shall be halted 
and temporary erosion control measures shall be put into place to minimize erosion until 
grading resumes after March 1, unless the City determines that completion of grading would 
be more protective of resources.  

 
• Policy 3.43 – Where grading is permitted during the rainy season (extending from November 

1 to March 1), erosion control measures such as sediment basins, silt fencing, sandbagging, 
and installation of geofabrics shall be implemented prior to and concurrent with grading 
operations. Such measures shall be maintained through final grading and until landscaping 
and permanent drainage is installed. 

 

• Policy 3.49 – Exterior night lighting shall be minimized, restricted to low-intensity fixtures, 
shielded, and directed away from ESHA in order to minimize impacts on wildlife. High-
intensity perimeter lighting and lighting for sports courts or other private recreational 
facilities in ESHA, ESHA buffer, or where night lighting would increase illumination in 
ESHA is prohibited. 

 
In addition, in the event the City’s LUP ESHA designation conflicts with a site-specific survey, 
various policy items (e.g., 3.7, 3.3) provide a process for potential modifications.   
 
Nomenclature used in this report follows Holland (1986) for vegetation communities, Baldwin 
et al. (2012) for plants, Crother (2012) for reptiles, and American Ornithologist Union (2014) for 
birds.  Representative photographs of the site are included in Attachment A.  
 
SURVEY RESULTS 
 
General Site Description  
 
The property consists of a previously graded lot that slopes to the southwest. The southern and 
western facing slope to the southwest of the property is comprised of native vegetation. No 
drainages occur within the property. The property is surrounded by moderately dense residential 
development to the northwest, northeast, and southeast, and roadways and related infrastructure 
to the southwest.  
 
 

Page 30 of 58
30 of 58



Vegetation Communities 
 
The site is comprised of 2 vegetation communities/land uses: disturbed habitat and developed 
land (Figure 4).  Disturbed habitat includes land previously cleared of vegetation for future 
development, land containing a preponderance of non-native plant species such as ornamentals 
or ruderal exotic species that take advantage of disturbance (e.g., abandoned landscaping or 
irrigation), or land showing signs of past or present animal usage that removes any capability of 
providing viable habitat. Disturbed habitat totals approximately 0.29 acre consisting of a 
previously graded pad and slope dominated by iceplant (Carpobrotus edulis).  
 
Developed land is where permanent structures and/or pavement have been placed, which 
prevents the growth of vegetation, or where landscaping is clearly tended and maintained.  
Developed land in the property totals approximately 0.05 acre and is comprised of a lawn and 
ornamental plantings.  
 
The City-wide vegetation mapping that was completed as part of the City’s LUP in 2008 and 
2009 is depicted on Exhibit 3-9 of the City’s LUP. The vegetation mapping was updated and 
refined as part of the biological study for the property.  The boundaries of the vegetation 
communities were adjusted slightly to fit the current condition of the site; however, the 
vegetation communities within the vicinity of the property remain the same. Vegetation 
communities within the surrounding area include southern maritime chaparral, disturbed Diegan 
coastal sage scrub, and non-native vegetation to the southwest of the property and southern 
maritime chaparral to the north.  
 
Plant Species Observed 
 
Plant species observed within the property are primarily comprised of annual non-natives and 
ornamentals.  Species observed included ornamental succulents and lawn along the northeastern 
boundary, hottentot fig (Carpobrotus edulis) in the northern portion of the property, and 
non-native annual grasses such as wild oat (Avena sp.) and brome (Bromus sp.) within the graded 
pad. Few native species were observed, most of which occurred at the perimeter of the property 
such as chamise (Adenostoma fasciculatum), laurel sumac (Malosma laurina), lemonadeberry 
(Rhus integrifolia), flat-topped buckwheat (Eriogonum fasciculatum), and toyon (Heteromeles 
arbutifolia).  
 
No sensitive plant species were observed within property boundary. However, 5 wart-stemmed 
ceanothus (Ceanothus verrucosus) shrubs were documented to the south of the property. 
Wart-stemmed ceanothus is a sensitive species with a CNPS rare plant ranking of 2B.2. 
 
Animal Species Observed/Detected 
 
Animal species observed and/or detected in habitat adjacent to the property included Nuttall’s 
woodpecker (Picoides nuttallii), California towhee (Melozone crissalis), Bewick’s wren 
(Thryomanes bewickii), northern mockingbird (Mimus polyglottos), lesser goldfinch (Spinus 
psaltria), bushtit (Psaltriparus minimus), house finch (Haemorhous mexicanus), side-blotched 
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lizard (Uta stansburiana), and western fence lizard (Sceloporus occidentalis).  None of these 
species are considered sensitive.  
 
Sensitive Species with Potential to Occur 
 
HELIX conducted a search of the CDFW’s CNDDB and the CNPS Inventory of Rare and 
Endangered Plants (CNPS 2015) to provide a comprehensive analysis of sensitive resources for 
potential to occur within and adjacent to the property.  A total of 67 sensitive plant species and 50 
sensitive animal species have been documented within approximately 10 miles of the property.  
Many of the sensitive plant and animal species reported in the databases are those that are tied to 
vernal pools, estuarine, or wetland habitats, none of which have a potential to occur on this 
isolated site.  The majority of the species reported to the databases are not expected to occur due 
to the highly disturbed nature of the site, lack of appropriate habitat on-site, and its isolation 
given surrounding development, roads, and City infrastructure. Plant species with a low potential 
to occur within the property include perennial shrubs found in coastal sage scrub or southern 
maritime chaparral habitat, such as summer holly (Comarostaphylis diversifolia ssp. diversifolia) 
and Nuttall’s scrub oak (Quercus dumosa), that would have been detected if present.  
 
Sensitive animal species with low potential to occur within or adjacent to the property include 
species found within coastal scrub and chaparral communities such as Bell’s sparrow 
(Artemisiospiza belli), coastal whiptail (Aspidoscelis tigris stejnegeri), orange-throated whiptail 
(Aspidoscelis hyperythra), and San Diego desert woodrat (Neotoma lepida intermedia). A small 
patch of disturbed Diegan coastal sage scrub occurs to the south of the property (Figure 4). This 
patch of habitat has limited potential to support the federally listed coastal California gnatcatcher 
(Polioptila californica californica; CAGN) due to the composition and small patch size of the 
vegetation. The CAGN generally prefers open sage scrub with California sagebrush (Artemisia 
californica) present as a dominant or co-dominant species and nests in areas with less than a 40 
percent slope gradient (Mock 2004). Diegan coastal sage scrub to the south of the property is 
dominated by Menzies’ goldenbush (Isocoma menziesii). The presence of California sagebrush 
and other species typically found in CAGN suitable habitat such as California encelia (Encelia 
california) within the Diegan coastal sage scrub found within the project study area is limited to 
only a few individuals. Therefore, the CAGN has low potential to occur.  
 
Environmentally Sensitive Habitat Areas 
 
No ESHA occurs on the property, which was verified by use of a sub-meter accuracy GPS unit 
(Figure 4).  The southern maritime chaparral and the disturbed Diegan coastal sage scrub that are 
mapped adjacent to or within the vicinity of the property are considered ESHA.    
 
IMPACTS 
 
This section describes potential direct and indirect impacts associated with implementation of the 
proposed project. Direct impacts immediately alter the affected biological resources such that 
those resources are eliminated temporarily or permanently. Indirect impacts consist of secondary 
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effects of a project, including indirect impacts to ESHA, water quality, lighting, noise, invasive 
plant species, and errant construction impacts. 
 
 
Direct Impacts 
 
Vegetation Communities/Land Uses 
 
The proposed project includes the construction of a single-family residence. The project footprint 
is restricted to the current graded pad and would not impact adjacent native vegetation (Figure 4; 
Attachment B). Project direct impacts would total 0.25 acre comprised of 0.2 acre of disturbed 
habitat and 0.05 acre of developed lands. Neither disturbed habitat nor developed lands are 
considered sensitive; therefore, no mitigation from project impacts would be required. No fuel 
modification activities would be required for this project (email from Russell Brown of the City, 
dated September 3, 2015); therefore, no off-site direct impacts to native vegetation or ESHA 
would occur. In addition, Anita Pupping, the Fire Marshal for the City, communicated to the 
architect of the proposed development on October 21, 2015 that a 30 foot minimum fire break 
will be needed between the proposed structure of the development and any native vegetation 
which may be accomplished through the use of turf and hardscaping within the project footprint. 
The project applicant is currently working with the Fire Marshal to respond to recommendations 
and incorporate design features into the project to reduce the risk of fire and/or alternative fire 
abatement activities. 
 
Sensitive Plant and Animal Species 
 
No direct impacts to sensitive plant or wildlife species are expected to occur from the 
development of the property. No sensitive plant or wildlife species were detected within the 
property or have moderate or high potential to occur. Furthermore, the development area is 
restricted to the disturbed habitat and developed portions of the parcel which support little to no 
native vegetative cover. 
 
Environmentally Sensitive Habitat Areas  
 
No ESHA occurs on the property; therefore no direct impacts would occur to ESHA as part of 
the project construction. No fuel modifications activities are being required for this project as 
indicated by the City; therefore, no off-site direct impacts to native vegetation and no direct 
impacts to ESHA would occur from development of the property.  
 
Indirect Impacts 
 
Environmentally Sensitive Habitat Areas / Environmentally Sensitive Habitat Areas Buffer  
 
Development of the property has the potential to indirectly impact the adjacent ESHA that occurs 
outside of the property boundary. Potential indirect impacts include water quality, night lighting, 
noise, and invasive plant species (each of which are discussed in more detail in the subsections 
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below). Indirect impacts also can occur through degradation of the habitat associated with the 
ESHA and ESHA buffer.  Based on HELIX’s detailed mapping, the distance between the 
proposed development and the ESHA (i.e., the existing ESHA buffer) along the majority of the 
interface ranges from approximately 23 feet to 46 feet (Figure 4). As shown in Figure 4, the 
setback at the southeastern portion of the proposed development is approximately 11 feet from 
the ESHA; it is worth noting that the adjacent homeowner directly abuts the ESHA in this same 
location. The current condition of the property does not provide a native buffer between the 
existing ESHA and graded pad. The existing buffer consists of disturbed habitat with a few 
scattered native species that are generally only a few feet in height.  
 
As part of the project design, the applicant and their consultant have proposed the following 
measures as part of their proposed project design to minimize indirect impacts on the adjacent 
ESHA (email from Melissa Busby [Busby Biological Services, Inc.], dated September 28, 2015). 
Implementation of the following measures as part of the project design would improve the 
functions and values of the existing ESHA buffer between the development and the ESHA. The 
measures listed below are incorporated into the Mitigation section for this project. 
 

• Scattered native species that are present within the existing buffer will be flagged for 
avoidance (to the extent feasible). 
 

• Disturbance to root zones of native species within the buffer will be minimized to the 
extent feasible by avoiding grading in the buffer. If a native species needs to be disturbed, 
the individuals would either be trimmed to allow access or driven over, but the roots 
would remain intact to allow the individuals to resprout.  

 
• All non-native species within the buffer would be removed and replaced with native 

species. Planting and seeding of native species (shrubs and annuals) would occur to 
enhance the buffer area between the ESHA and development. 

 
To ensure that the project does not result in a significant indirect impact to ESHA and ESHA 
buffer, mitigation measures are included below under “Mitigation.” 
 
Water Quality 
 
Landscaping and irrigation has the potential to result in increased runoff, which could in turn 
reduce water quality in adjacent areas. The use of petroleum products (i.e., fuels, oils, lubricants) 
and erosion of land moved during grading could potentially contaminate surface water, adversely 
affecting vegetation, aquatic animals, and terrestrial wildlife. Proposed earthmoving activities 
would be limited to disturbed habitat and developed areas. Appropriate erosion control measures 
and Best Management Practices (BMP’s), such as the installation of silt fencing and straw 
wattles, would be utilized during project construction to ensure compliance with State 
Stormwater regulations and the City’s Policies. The applicant is proposing drip irrigation for the 
plantings within the proposed ESHA buffer (see ESHA section above), which minimizes runoff 
potential from irrigation. With implementation of erosion control measures and BMP’s during 
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construction and drip irrigation within the ESHA buffer, impacts to water quality would be 
considered less than significant. 
 
Night Lighting 
 
Night lighting exposes wildlife species to an unnatural light regime and may alter their behavior 
patterns, causing them to have lower reproductive success, and thus reducing species diversity. 
In accordance with City Policy 3.49, all exterior night lighting shall be minimized, restricted to 
low-intensity fixtures, shielded, and directed away from the ESHA in order to minimize impacts 
on wildlife. Therefore, impacts due to night lighting would be considered less than significant. 
 
Construction Noise/Nesting Birds 
 
The removal of vegetation and construction noise resulting from construction activities could 
result in significant indirect impacts to nesting birds if construction were to take place during the 
avian breeding season (February 1 through August 31). Proposed mitigation measures are 
provided below under “Mitigation.” 
 
Invasive Plant Species 
 
Invasive plants have potential to spread from developed or disturbed areas to adjacent native 
habitats. Such invasive species can displace native vegetation reducing the diversity of native 
habitats and potentially increasing flammability, changing ground and surface water levels, and 
adversely affecting native wildlife. Proposed landscaping within the property would consist of 
approximately 55 percent of native species and would not include any invasive plant species.  
Additionally, the property owner proposes planting of native species within the undeveloped 
portion of the property as part of habitat enhancement within the ESHA buffer (see ESHA 
section above). Therefore, indirect impacts due to invasive plant species are expected to be less 
than significant. 
 
Errant Construction Impacts 
 
Unauthorized construction impacts outside the approved limits of work could potentially impact 
adjacent sensitive habitat, where present. Impacts to off-site sensitive vegetation communities 
would be considered significant. Errant construction impacts are unlikely to occur, as project 
construction would be restricted to the previously graded pad and no impacts to native vegetation 
would occur. However, in order to avoid potential impacts from errant construction, mitigation 
measures have been developed and are provided below under “Mitigation.” 
 
MITIGATION 
 
No significant direct impacts are anticipated to sensitive biological resources as a result of the 
proposed project construction; therefore, no mitigation measures are required for direct impacts. 
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The following mitigation measures are proposed to avoid or reduce the indirect impacts 
discussed above so that they are less than significant. 
 
 
Indirect Impacts/Compliance with LCP Policies 
 
Environmentally Sensitive Habitat Areas  
 
Indirect impacts to ESHA and the ESHA buffer would be reduced to a level below significance 
through incorporation of the following proposed mitigation measures: 
 

• Scattered native species that are present within the existing ESHA buffer would be 
flagged for avoidance (to the extent feasible). 
 

• Disturbance to root zones of native species within the buffer would be minimized to the 
extent feasible by avoiding grading in the buffer. If a native species needs to be disturbed, 
the individuals would either be trimmed to allow access or driven over, but the roots 
would remain intact to allow the individuals to resprout.  

 
• All non-native species within the buffer would be removed and replaced with native 

species. Planting and seeding of native species (shrubs and annuals) would occur to 
enhance the buffer area between the ESHA and development. 

 
• The applicant shall submit to the City for review and approval a list of species to be 

planted and seeded within the ESHA buffer. The species list shall not contain any 
invasive exotic species.  

 
Incorporation of the native species buffer between the development and the ESHA, which would 
be an average of approximately 22 feet in width along the southern and western interfaces, would 
provide an adequate buffer to reduce the potential indirect impacts on ESHA to less than 
significant. The native species buffer would increase the functions and values of the existing 
vegetation within the buffer and would provide an adequate setback from the existing ESHA.  
 
Policy 3.22 states that “all buffers around (non-wetland) ESHA shall be a minimum of 100 feet 
in width, or a lesser width may be approved by the Planning Department and Fire Marshal as 
addressed in Policy 3.65. However, in no case can the buffer size be reduced to less than 50 feet.” 
Policy 3.65 also addresses the presence of a buffer around ESHA and the potential to reduce the 
size of those buffers stating that “in some cases, smaller buffers may be appropriate, when 
conditions of the site as demonstrated in a site specific biological survey, the nature of the 
proposed development, etc. show that a smaller buffer would provide adequate protection. In 
such cases, the CDFW must be consulted and agree that a reduced buffer is appropriate and the 
City, or Commission on appeal, must find that the development could not be feasibly constructed 
without a reduced buffer. However, in no case shall the buffer be less than 50 feet.”  
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A 100-foot buffer would preclude any development of the property as shown in Figure 5. 
Additionally, if a 50-foot buffer were to be implemented, development of the lot would be 
restricted to a small proportion of the parcel and there would not be adequate area to build a 
home (Figure 5). When including a 30-foot fire break in addition to 50-foot or 100-foot ESHA 
buffers (additional fire break not shown in Figure 5), there is not adequate area to build a home.  
Figure 5 also depicts the 50-foot buffer from existing ESHA to adjacent existing homes and none 
of the homes in this area provide a 50-foot setback from ESHA. Policy 3.10 states that “If the 
application of the policies and standards contained in this LCP regarding use of property 
designated as ESHA or ESHA buffer would likely constitute a taking of private property without 
just compensation, then a use that is not consistent with the ESHA provisions of the LCP shall be 
allowed on the property, provided such use is consistent with all other applicable policies of the 
LCP, the approved project is the alternative that would result in the fewest or least significant 
impacts, and it is the minimum amount of development necessary to avoid a taking of private 
property without just compensation.”  
 
A 50-foot native buffer is not considered necessary for this single-family residence for the 
following reasons.  The project consists of 1 single-family home on a previously graded pad that 
contains no sensitive habitat. The existing conditions on the parcel do not provide a native buffer. 
The areas adjacent to the ESHA currently support a preponderance of non-native species. 
Incorporation of native species planting and seeding within the ESHA buffer and the removal of 
non-native species would increase the functions and values of the existing vegetation on-site by 
providing a barrier to human intrusion to the ESHA, providing native habitat between the 
development and the ESHA, and increasing the quality of this area through removal of non-
native species. It is also important to note that adjacent properties do not have a 50-foot setback, 
and some have none. Finally, we also note when the California Coastal Commission originally 
approved the PRD in 1988 (Coastal Development Permit #6-88-514), Lot 7 was depicted on the 
approved site plan and previously included a swimming pool and other hardscaping within the 
mapped ESHA itself. The proposed project does not encroach into the ESHA, and it improves 
the functions and values of the existing ESHA buffer, as described above.   
 
Construction Noise/Nesting Birds 
 
Initial clearing and grading of the property should be conducted outside the avian breeding 
season (February 1 through August 31) to comply with the federal, state, and local statutes that 
protect nesting birds. However, if clearing of habitat, grading, or other ground disturbance 
activities cannot be conducted outside the avian breeding season, a qualified biologist should 
conduct a pre-construction survey for sensitive bird species and raptors within the proposed 
project area and a 500 foot buffer of the project site no more than 2 weeks prior to the start of 
work in accordance with City Policy 3.32. Sensitive bird species are defined by Policy 3.32 as 
“those species designated ‘threatened’ or ‘endangered’ by state or federal agencies, California 
Species of Special Concern, California Fully Protected Species, raptors, and large wading birds”. 
Additionally, surveys should be conducted every two weeks for sensitive nesting birds during the 
breeding season while clearing of habitat, grading, or other ground disturbance activities are 
occurring. Nesting bird surveys would not need to be conducted during home construction since 
noise levels generated from general construction activities would not constitute a significant 
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level of disturbance to potential nesting birds adjacent to the property.  If nesting sensitive birds 
are detected at any time during the breeding season, the CDFW shall be notified and an 
appropriate disturbance set-back will be determined and imposed until the young-of-the-year are 
no longer reliant upon the nest. The set-back or buffer shall be no less than 100 feet or may be 
reduced to an appropriate, lesser buffer based on the species, its tolerance for the construction 
activities, and approval from the applicable agencies. The results of the pre-construction survey 
should be provided to the City in the form of a letter report. 
 
Errant Construction Impacts 
 
To help ensure that both direct and indirect impacts to adjacent ESHA do not occur during 
construction, the limits of work shall be clearly delineated with the use of staking, flagging, or 
silt fence and verified by a qualified biologist.  
 
CONCLUSION 
 
The proposed project would not result in direct or indirect impacts to sensitive biological 
resources or adjacent ESHA. No direct impacts are anticipated, and implementation of mitigation 
measures listed above would reduce all potential indirect impacts to below a level of 
significance. No native ESHA buffer currently is present on the property. Incorporation of the 
mitigation measures listed above would result in an improvement to the ESHA buffer between 
the proposed development and the ESHA through removal of non-native species and planting 
and seeding with native species. While portions of the ESHA buffer would be less than 50 feet, 
the buffer that is proposed is considered adequate to ensure the biological integrity and the 
necessary protections to the existing ESHA consistent with the intent of Policy 3.22.  
 
Please contact me or Shelby Howard (619-462-1515) if you have any questions. 
 
Sincerely, 

 
Erica Harris 
Biologist 
 
 
Enclosures 
 
Figure 1 – Regional Location Map 
Figure 2 – Project Vicinity Map (USGS Topography) 
Figure 3 – Project Vicinity Map (Aerial Photograph) 
Figure 4 – Vegetation Communities/ESHA 
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Figure 5 – Vegetation Communities/ESHA Buffers  
Attachment A – Representative Site Photos 
Attachment B – Site Plan 
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Ä

A©!"̂$

56

!"a$

?z

?h

%&s(

!"̂$ AÛ

AÀ

!"_$Aù

!"a$

!"_$

AÀ

?j

!"̂$

A×

?j

%&s(

Figure 1
SAN JULIO ROAD

Regional Location Map

I:\P
RO

JE
CT

S\T
em

po
rar

y\S
usp

en
se\

20
15

\SO
L_

XX
_S

an
Ju

lio
RD

\M
ap

\B
LR

\Fi
g1

_R
eg

ion
al.

mx
d  

  S
OL

-xx
  0

7/1
6/1

5 -
CL

0 8
MilesN

Page 40 of 58
40 of 58



Study Area

Copyright:© 2013 National Geographic Society, i-cubed

I:\P
RO

JE
CT

S\T
em

po
rar

y\S
usp

en
se\

20
15

\SO
L_

XX
_S

an
Ju

lio
RD

\M
ap

\B
LR

\Fi
g2

_T
op

o.m
xd

  S
OL

-xx
  0

7/1
7/1

5 -
CL

Figure 2
SAN JULIO ROAD

Project Vicinity Map (USGS Topography)

0 2,000
FeetN

Page 41 of 58
41 of 58



San Andres Drive

Solana Drive

San Julio Drive

I:\P
RO

JE
CT

S\T
em

po
rar

y\S
usp

en
se\

20
15

\SO
L_

XX
_S

an
Ju

lio
RD

\M
ap

\B
LR

\Fi
g3

_A
eri

al.
mx

d  
SO

L-
xx

  0
9/2

8/2
01

5 -
 N

G

Figure 3
SAN JULIO ROAD

Project Vicinity Map (Aerial Photograph)

0 125
FeetN

Property Boundary

Study Area

Page 42 of 58
42 of 58



vC vC

45.6 ft

23.3 ft
11.4 ft(1)(4)

San Andres Drive

Solana Drive

San Julio Drive

Highland Drive

La Sobrina Court

Tierra Alta

I:\P
RO

JE
CT

S\S
\SO

L\S
OL

_0
6_

Sa
nJ

uli
oR

d\M
ap

\B
LR

\Fi
g4

_V
eg

eta
tio

n.m
xd

  S
OL

-06
.01

  1
1/0

6/2
01

5 -
 N

G

Figure 4
SAN JULIO ROAD

Vegetation Communities/ESHA

0 150
FeetN

Study Area

Impact Area

Property Boundary

Environmental Sensitive Habitat Areas

Sensitive Resources
vC Wart-Stemmed Ceanothus (Ceanothus verrucosus)

Vegetation
Developed

Diegan Coastal Sage Scrub - Disturbed

Disturbed Habitat

Non-native Vegetation

Southern Maritime Chaparral

Page 43 of 58
43 of 58



vC vC
(1)(4)

San Andres Drive

Solana Drive

San Julio Drive

Highland Drive

Tierra Alta

La Sobrina Court

I:\P
RO

JE
CT

S\S
\SO

L\S
OL

-06
_S

an
Ju

lio
Rd

\M
ap

\B
LR

\Fi
g5

_E
SH

A_
Bu

ffe
rs.

mx
d  

SO
L-

06
.01

  1
1/0

6/1
5 -

CL

Figure 5
SAN JULIO ROAD

Vegetation Communities/ESHA Buffers

0 150
FeetN

Study Area

Property Boundary

Impact Area

Environmental Sensitive Habitat Area

Environmental Sensitive Habitat Area 50 Foot Buffer

Environmental Sensitive Habitat Area 100 Foot Buffer

Sensitive Resources
vC Wart-Stemmed Ceanothus (Ceanothus verrucosus)

Vegetation
Developed

Diegan Coastal Sage Scrub - Disturbed

Disturbed Habitat

Non-native Vegetation

Southern Maritime Chaparral

Page 44 of 58
44 of 58



 
 
 

 
Overview of property from northwest facing southeast. 

 
 

 
Overview of property facing south 
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Overview of southern slope facing southwest.  

 
 

 
Overview of off-site ESHA to the south of the property facing southwest.  
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160 CHESTERFIELD DRIVE 
SUITE 201 
ENCINITAS, CALIFORNIA 92007 
 
TEL 760-944-9006 
FAX 760-454-1886 
www.axelsoncorn.com 

 

 

October 5, 2016 
 
Lisa Schlembach, Coastal Program Analyst 
California Coastal Commission 
7575 Metropolitan Drive, Suite 103 
San Diego, CA 92108-4421 
 
 Re:  Szekeres Family Home, CDP Application #6-16-0500 
  Lot 7 – Solana Hills Estates 
  Response to CCC Letter Dated July 25, 2016 
 
Dear Ms. Schlembach: 
 
We write to respond to your letter dated July 25, 2016 and to provide you with the additional information 
you requested therein, as clarified in your several telephone conversations with Jeff Szekeres.  Upon 
receipt of this letter and exhibits, we request that you deem CDP Application No. 6-16-0500 filed.  More 
importantly, we also request that you place this matter on the Coastal Commission’s agenda for decision 
on the earliest possible date (the location of the meeting is not important), with a Staff recommendation of 
approval.    
 
We believe this letter and its attachments are sufficiently detailed and thorough to allow you to bring this 
matter forward as requested.  If you require any clarification or remain unsupportive of this application, 
we again request to meet with you and Diana Lilly in person as soon as possible. 
 
Thank you for recognizing in your letter that this is a constrained site.  Given that Solana Beach is more 
than 99% built out, the few remaining empty lots, like the graded pads of Lot 7, can offer unique 
challenges.  Ironically, the Szekeres’ were attracted to this lot in the first place because of its proximity to 
ESHA, which they would like to preserve and enhance with their development on their established lot.   
 
Given that every other home on San Julio Drive includes significant development adjacent to the ESHA 
and that CDP No. 6-88-514 approving the Solana Hills Estates PRD depicts a large home on Lot 7 with 
hardscaping and swimming pool immediately adjacent to the ESHA, they had no idea that the ESHA 
would end up being such a complicating factor on the road to Coastal Commission approval.  
Nevertheless, the Szekeres’ have been mindful to design the minimum home allowed by the HOA, while 
steering clear of the ESHA and providing for a functioning ESHA buffer that ensures no significant 
degradation of the ESHA as required by Public Resources Code §30240(b) and minimizes impact to 
habitat values to the maximum extent feasible per LUP 3.22. 
 
The constraints that apply to this site, from applicable law and CCC staff interpretation of LUP guidance, 
include: 
 

1. No development allowed in the ESHA; 
2. Need for a functioning ESHA buffer consisting of native vegetation; 
3. Need for a 30-foot firebreak that contains no native vegetation; 

1 of 48



Lisa Schlembach 
California Coastal Commission 
CDP 6-16-0500 
Page 2 of 11 
 

 

4. Need for a City- and state-mandated bio retention basin at the lowest possible 
elevation on the site per Exhibit E; 

5. Build within the front and side yard setbacks mandated by the City; 
6. Comply with all other City- and State-mandated requirements (e.g., 2-car garage); 
7. Design a home that would be approved by the Solana Hills Estates HOA; and, 
8. Design a home that functions for the Szekeres family of five which may grow over 

time.1 
 
According to the City of Solana Beach, including the City’s Planning, Engineering and Legal staff, and 
all 5 elected City officials, the Szekeres’ and their design team accomplished the complicated task of 
putting forth a design that meets all 8 criteria.  The home design approved by the City not only meets the 
above requirements, but will also function to improve upon the existing ESHA buffer according to two 
biologists (one hired by the City and one hired by the HOA) to evaluate potential ESHA impacts.  We 
respectfully request that Coastal Commission staff now also recognize these accomplishments by moving 
this application to the Commission’s agenda with a recommendation of approval. Doing so would be the 
correct thing to do under the Coastal Act, and would be in line with the firmly established Coastal 
Commission precedent discussed later in this letter.  
 
For our part, we now provide the information you requested as described below. 
 
Request No. 1 
“Please submit a letter from California Department of Fish and Wildlife indicating that they agree a 50 
foot ESHA buffer is appropriate for this site.” 
 
Response to Request No. 1 
As confirmed by Bill Chopyk, the City’s Planning Director, CDFW concurs with the findings of the Helix 
biology report that the Szekeres home, as approved by the City, will have no impact on the adjacent non-
wetlands, non-riparian ESHA.  In discussions with Mr. Chopyk, CDFW expressed that it does not have 
jurisdiction over this project since it is not adjacent to any wetlands, and that the size of the ESHA buffer 
is up to the City, not CDFW.  Therefore, CDFW will not provide the letter you request.  Exhibit A to this 
letter is an email dated August 23, 2016 from Mr. Chopyk to Mr. Szekeres explaining this in more detail.   
 
Since CDFW will not provide the letter, and because we cannot force them to do so, we ask that you drop 
your request that this letter must be received before the Szekeres application is deemed filed. Your 
request for the CDFW letter is ostensibly rooted in LUP Policy 3.65 that CDFW must agree to a buffer 
less than 100 feet.  However, the LUP is not the law applicable to this matter, and Policy 3.65 applies 
only to wetland buffers.  In any event, we also suggest that you look at the Staff Report for CDP 6-14-
0734.  In that case, the Commission granted an Administrative CDP for a similarly situated Solana Beach 
property.  However, in that case the “required” ESHA buffer was not only reduced from 100 feet to 55 
feet, but Special Condition No. 1 expressly allowed development consisting of lawn, ornamentals and 
hardscaping in the ESHA buffer. In that case, CDFW was willing to weigh in on the adequacy of the 
buffer, presumably because San Elijo Lagoon is vital wetlands.  Despite the sensitivity and importance of 
San Elijo Lagoon, which we submit is far greater than the isolated swath of disturbed non-wetlands, non-
riparian ESHA found downslope from the Szekeres home, CDFW concurred with the reduced and 
developed buffer and agreed it would not result in any impacts to the sensitive Lagoon ESHA.  If CDFW 
                                                 
1 The Szekeres Family currently lives in a 3,500 square foot home.  The primary reason for purchasing Lot 7 
and designing a home with 5,100 square feet of living space (not 5,800 square feet as mentioned in your 
letter) is due to their need for more living space. 
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concurred with the reduced and developed buffer adjacent to San Elijo Lagoon ESHA, it is reasonable to 
conclude that it has no problem with the 50-foot ESHA buffer intended for the Szekeres home. 
 
Request No. 2 
“Clarification from the Fire Marshal explaining what structures are allowed, and what activities are 
required in the fire break, including any thinning or clearing of existing vegetation. 
 
Response to Request No. 2 
Exhibit B is a letter my clients received from the Solana Beach Fire Marshall in response to your 
clarification request.  We believe this letter adequately addresses the information you requested.  Notably, 
the City’s Fire Marshall clarified that a 30-foot firebreak must be provided, that no native vegetation is 
allowed in the firebreak zone with or without a firewall.  Importantly, the Fire Marshall also clarified that 
no fuel modification, such as thinning, is required beyond 30 feet from the structure.   Thus, the planned 
20-foot native vegetation area within the 50-foot buffer will be allowed to grow as nature would have it 
and it will not be disturbed.  As you likely know, structures located near the top of steep slopes are 
especially vulnerable to wildfire risks as such fires move upslope very rapidly.  The firebreak must be an 
essentially fireproof zone that not only prevents an upslope brush fire from reaching a residence, but also 
provides a safe space from which firefighters and rescue personnel can safely operate in an emergency.  
The bottom line is that the ESHA buffer ostensibly desired by Commission staff and the firebreak 
required by Fire Marshall for health and safety reasons are mutually exclusive; they cannot co-exist. 
Thus, in order to provide a 50-foot, native vegetation ESHA buffer and a 30-foot firebreak, the Szekeres 
home would have to be located at least 80 feet from the ESHA.  As detailed in the Alternatives Analysis, 
Exhibit C, such a requirement would render the Szekeres lot unbuildable and essentially valueless. 
 
Request No. 3 
“An alternatives analysis to the proposed project, including plans, is required. * * * Please submit an 
alternative analysis that includes the option of construction of a smaller home set farther back from the 
ESHA.  Other alternatives that should be considered include reducing the proposed 3-car garage to 2-cars, 
the minimum required by zoning, and alternative construction methods and/or a backyard fire wall that 
could potentially reduce the brush management requirements for the residence.” 
 
Response to Request No. 3 
An Alternatives Analysis is attached as Exhibit C to this letter.  We believe this alternatives analysis 
demonstrates that the home already approved by the City is the minimum home that can be achieved on 
this site, given the above-listed constraints. 
 
In your July 25th letter, you stated that the City’s unwillingness to further reduce the front yard setback 
and the HOA’s August 5, 2015 letter denying a smaller home for Lot 7 are “not sufficient to determine 
that there are no feasible alternatives to the proposed project.”  We respectfully disagree with this 
statement.2  The only alternatives to the proposed project are either (a) no project or (b) a smaller project.  
Since the “no project” alternative would be a clear taking, the “no project” concept is not a feasible 
alternative.  This leaves us with the “smaller home” alternative.  However, since the HOA will not 

                                                 
2 It should be noted that the Szekeres plans call for 5,100 of living space plus a garage for a total of 5,800 
square feet.  This is important because the square footages listed for the comparable San Julio homes in the 
HOA’s August 5, 2015 letter refer only to their living space square footage.  The living spaces of these comparable 
homes are 5,494, 5,808, and 5,021 square feet.  Each of these homes also has a 3-car garage in addition to the living 
space.  The Szekeres home is about the same size as the smallest of these 3 comparable homes. 

3 of 48



Lisa Schlembach 
California Coastal Commission 
CDP 6-16-0500 
Page 4 of 11 
 

 

approve a smaller home, and we cannot force them to do so,3 a smaller home is likewise not a feasible 
alternative.   As a reminder the HOA’s August 5, 2015 letter included the following conditions of 
approval: 
 

  
Thus, we have already provided sufficient information that there are no feasible4 alternatives to the 
proposed project.  Nevertheless, the Alternatives Analysis is attached as Exhibit C, which provides further 
detail to meet your request. 
 
This is also a good place to mention that my clients applied to the HOA, as suggested by you, for a 
variance, under CCRs Paragraph 5.14(k), to allow a smaller home based on “environmental concerns.” 
However, this variance request was rejected. To evaluate the variance application, the HOA not only 
reviewed the Helix study, but also hired an independent environmental consultant, Busby Consulting 
(www.busbybiological.com), to conduct a site visit and peer review the Helix study. Since both expert 
reports concluded that the home would have no impacts on ESHA or degradation to ESHA, the HOA 
denied the variance request.  The letter received from the HOA, attached hereto as Exhibit D, provides in 
pertinent part as follows: 

 
This HOA letter addresses your statement that “no evidence has been submitted that reducing the size of 
the home would adversely impact the character of the neighborhood, or is inconsistent with the terms and 
conditions of the HOA.”  Exhibit D, along with the CCRs and HOA letter dated August 5, 2015, are 
substantial evidence that reducing the size of the home would both adversely impact the character of the 

                                                 
3 The CCRs at Paragraph 5.14(b) prohibit the construction of any buildings without the HOA Board’s written 
approval. 
4 “Feasible” means capable of being accomplished in a successful manner within a reasonable period of time, 
taking in account economic, environmental, social, and technological factors.”  Public Resources Code §30108. 
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neighborhood and be inconsistent with the HOA’s architectural standards.  Accordingly, the HOA was 
justified in denying a smaller home and the variance based on a lack of environmental concerns. 
 
We would also like to take the opportunity to address some of the other comments in July 25th letter. 
 
Applicable Law 
On Page 1, Paragraph 2, you acknowledge that the Coastal Act is the law applicable to the Commission’s 
decision on this application.  We agree with you.  And, while Commission staff may reference the LUP 
for “guidance,” the LUP is not the law applicable to the Commission’s action on this application.  The 
Staff recommendation and the Commission’s decision must comply with the Coastal Act regardless of the 
LUP; and, the LUP buffer width “requirement” cannot be considered a mandatory component for this 
project.  This point was confirmed by one of the Commission’s own attorneys in the ESHA Workshop 
that was presented to the Commission in April 2016. 
 
As also confirmed in the April 2016 ESHA Workshop, Public Resources Code §30240 is the only law 
directly applicable to the ESHA issues that are driving this application process.  It should be noted that 
the Commission, over its 40-year history, has not promulgated any regulations dealing with ESHA.  
Importantly, neither Section 30240 nor any language in the Coastal Act requires a non-riparian, non-
wetland ESHA buffer, let alone one of a specific size.  For development adjacent to ESHA, Section 
30240’s mandate is only to site and design new development to prevent “significant” degradation of 
ESHA.  Implicitly, Section 30240 allows that development adjacent to ESHA may cause some 
degradation of ESHA, as long as such impacts are not “significant.” As concluded by both Helix and 
Busby, the Szekeres home will not only not significantly degrade the ESHA, but will result in an 
improvement to the existing ESHA buffer.  These improvements to the ESHA buffer will in turn improve 
and enhance the ESHA.  And although not applicable, this enhancement satisfies the mandate of LUP 
Policy 3.13 to enhance ESHA where feasible. 
 
Despite the law of the Coastal Act and the expert evidence, Staff appears intent on imposing the arbitrary 
buffer width requirements stated in the LUP, which we all acknowledge is not the law applicable to the 
Commission’s decision.  With all due respect, Commission staff should be focused on whether or not the 
proposed development would significantly degrade any adjacent ESHA, not on the arbitrary width 
requirement set forth in the not-yet-applicable LUP.  
 
Furthermore, the Commission has established recent precedent in Solana Beach with permit application 6-
14-0734 (734 N. Granados Avenue) that should guide its approval of this project.  In that case, the 
Commission granted an Administrative CDP for the construction of a new home on a parcel abutting San 
Elijo Lagoon ESHA, and allowed the 55-foot backyard – developed with turf and hardscape – to 
constitute the required ESHA buffer.  This Administrative CDP expressly allowed this development in the 
ESHA buffer even though the San Elijo Lagoon is an ecologically important and sensitive wetlands, and 
its ESHA is neither isolated nor disturbed.  By comparison, for the Szekeres home, Commission staff 
seems intent on requiring a 100% native vegetation buffer to protect an isolated small swath of ESHA, 
surrounded by development, that 2 independent biologists classified as low value and disturbed.  Both 
biologists, neither of who was hired by the applicants, also concluded the Szekeres home will not cause 
any significant degradation of ESHA but will instead improve the existing ESHA buffer. 
 
As a reminder, I paste below the conclusion from the Helix report, attached as Exhibit H to my 7/12/2016 
letter.  It bears mention that Helix reached this conclusion based on the original project plans, prior to the 
City’s decision to reduce the front yard setback which enabled the Szekeres to move the home further 
away from the ESHA.  The current plans call for a larger buffer than the one positively assessed by Helix. 
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The proposed project would not result in direct or indirect impacts to sensitive 
biological resources or adjacent ESHA.  No direct impacts are anticipated, and 
implementation of mitigation measures listed above would reduce all potential 
indirect impacts to below a level of significance. No native ESHA buffer 
currently is present on the property. Incorporation of the mitigation measures 
listed above would result in an improvement to the ESHA buffer between the 
proposed development and the ESHA through removal of non-native species and 
planting and seeding with native species. While portions of the ESHA buffer 
would be less than 50 feet, the buffer that is proposed is considered adequate to 
ensure the biological integrity and the necessary protections to the existing 
ESHA consistent with the intent of Policy 3.22. (Emphasis added) 

 
Based on this uncontroverted expert evidence, the Commission could and should conclude that that City-
approved design achieves the Coastal Act’s objectives as set forth in Section 30240.  And although not 
required, the Commission could and should also conclude that the design achieves the requirement of 
LUP Policy No. 3.22 to minimize impacts to ESHA and to create a buffer “of a sufficient size to ensure 
the biological integrity and preservation of the ESHA they are designed to protect.” These independent 
expert reviews should be given great weight not only because they are independent and thorough, but also 
because they are simply correct. 
 
Prejudice to Preparation of LCP 
On Page 1, Paragraph 2 you also restate that the Commission is required to find that approval of the CDP 
will not prejudice the ability of the City to prepare a LCP in conformity with Chapter 3 of the Coastal 
Act.  The other half of this Section 30604 requirement is that a decision to deny a permit on grounds that 
it would prejudice the ability of the City to prepare its LCP, “shall be accompanied by a specific finding 
that sets forth the basis for that conclusion.” 
 
It is implausible that a Commission decision to approve the Szekeres would “prejudice” the City’s ability 
to prepare its LCP, particularly given that the City already has a certified LUP, and that it need only 
prepare its implementation plan to complete the LCP, and because it unanimously found this project 
conforms to its LUP as designed.  Furthermore, when the Commission approved CDP 6-88-514 
authorizing the PRD for 10, 5-bedroom, 3-story homes (and no ESHA buffer requirements), it specifically 
found that the proposed development would not prejudice the ability of the City to complete a certifiable 
LCP.  See CDP 6-88-514, Finding No. 3.  Please also see CDP 6-14-0734 where the Commission 
expressly found that its approval of an ESHA buffer that was developed with turf and hardscaping would 
not prejudice the City’s ability to complete preparation of its LCP. 
 
Furthermore, since denial of the application would constitute a taking, LUP Policies 3.10 and 3.11 would 
“allow” the Commission to approve the application to avoid this constitutional violation.  This point was 
acknowledged in the “offline letter” dated October 26, 2015 from Eric Stevens.  If Staff believes that the 
Commission’s approval of this project could prevent it from making the Section 30604 finding, we would 
very much like to know what the “specific finding that sets forth the basis for that conclusion” would be, 
as required by the second portion of Section 30604. 
 
LUP Applicability and Consistency 
As stated in your letter, the LUP does not state the law applicable to the Commission’s decision on this 
application.  This means that the ESHA buffer width specifications stated in LUP Policy 3.22 are NOT 

6 of 48



Lisa Schlembach 
California Coastal Commission 
CDP 6-16-0500 
Page 7 of 11 
 

 

requirements for this project.  This also means that the CDFW agreement requirement set forth in LUP 
Policy 3.29, which we assert only applies to wetlands anyway, is also NOT a requirement for this project.  
The applicable standard for this project, found in Public Resources Code §30240(b), is whether the 
Szekeres home is “sited and designed to prevent impacts which would significantly degrade” the adjacent 
ESHA.  As determined by Helix and Busby, the Szekeres home will NOT significantly degrade, and will 
improve, the ESHA so this project could and should be approved as set forth in the application. 
 
And, even though the LUP does not apply, it bears mention that this project complies with the intent and 
letter of the applicable LUP policies.  For example, the project proposes no development whatsoever 
within the ESHA as required by LUP Policy 3.24.  Additionally, the project minimizes impacts to habitat 
values and sensitive species to the maximum extent feasible, as stated in LUP Policy 3.22, as confirmed 
by Helix and Busby.  It also provides a “native vegetation buffer” … “of a sufficient size to ensure the 
biological integrity and preservation of the ESHA” also as stated in LUP Policy 3.22, also as confirmed 
by Helix and Busby.  It also complies with LUP Policy 3.29 requirement that “landscaping adjacent”5 to 
ESHA must consist entirely of native, non-invasive drought tolerant, salt-tolerant and fire resistant 
species.  It also complies with the open space requirement of LUP Policy 3.28 as the entirety of the ESHA 
is protected by an open space easement that prohibits any and all use of this land.  It also complies with 
the intent of LUP Policy 3.26 supporting street setback reductions when possible to protect ESHA.6 
 
Most importantly, we submit that the plans do provide a 50-foot buffer area as stated in LUP Policy 3.22.  
As designed, the Szekeres home would be 50 feet or more from the ESHA.  In this 50-foot buffer, the 
plans call for completely native vegetation in the areas “adjacent” to the EHSA as required by LUP Policy 
3.29.  In fact, the width of the native vegetation area extends about 20 feet from the ESHA.  This is more 
than adequate and meets the LUP requirement that “native vegetation buffer areas shall be provided 
around ESHAs” (LUP Policy 3.22) and that “landscaping adjacent to ESHA must consist” of entirely 
native species (LUP Policy 3.29).  The plans do not call for the use of any ornamental species in the areas 
adjacent to the ESHA, even though expressly allowed by LUP Policy 3.29.  The balance of the buffer area 
(30 feet or more) will be improved with materials that can also meet the City’s firebreak requirement, and 
are no different than what the Commission approved in CDP 6-14-0734.   
 
Again, neither the Coastal Act nor the LUP states a requirement that (a) only native vegetation is allowed 
in the ESHA buffer or (b) that no “development” is allowed in the ESHA buffer.  The applicable law (the 
Coastal Act) only requires us to ensure that the Szekeres home will not “significantly degrade” the nearby 
ESHA and the LUP only requires native vegetation in the area adjacent to the ESHA.  See LUP Policy 
3.29.  The LUP does not require native vegetation throughout the entire buffer.  As confirmed by Helix, 
Busby and the City of Solana Beach, the plans for the Szekeres home will not significantly degrade the 
ESHA and it will actually serve to improve upon the existing buffer. 
 
 
                                                 
5 Merriam Webster defines “adjacent” to mean “immediately preceding or following” or “sharing a border, 
wall or point”. In the LUP, policies use the wording “adjacent to ESHAs” (e.g. 3.15 - 3.17, 3,22, 3.29) where the 
alternative clause “ESHA buffer” (i.e. 8x in Chapter 3 LUP) could have been used but was not; this is because 
the LUP intentionally draws a distinction that the two clauses (i.e. “ESHA buffer,” “adjacent to ESHA”) have 
different meanings under the LUP. ESHA buffer is intended to cover the entire width of the buffer and 
“adjacent to ESHAs” would partially cover the buffer where it immediately shares a border with the ESHA. 
6 The City granted a variance to the standard front yard setback so that the home could be sited even further 
from the ESHA than originally designed.  The Szekeres spent approximately $40,000 on the redesign to move 
to this alternative. 
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Takings Analysis 
Even if the Coastal Commission changes course from its decision on CDP 6-14-0734 and takes the new 
position that the law requires a 50-foot native vegetation zone from non-wetlands, non-riparian, low 
quality ESHA, then the project could and should be approved anyway.  The LUP’s anti-taking policies, 
LUP Policies 3.10 and 3.11, were specifically intended to address such circumstances.  As demonstrated 
in the Alternatives Analysis, since the Fire Marshall’s 30-foot firebreak and the Coastal Commission’s 
50-foot native vegetation zone would result in a regulatory taking, the Szekeres home nevertheless could 
be approved under LUP Policies 3.10 and 3.11, and established California jurisprudence. 
 
Vested Right 
In 1988, the Commission approved Solana Hills Estates as a 10-unit planned residential development.  It 
granted CDP 6-88-514 which authorized the developer to create San Julio Drive, 10 graded building sites, 
and associated infrastructure.  The CDP included a site plan that depicted a future home on Lot 7 (the site 
of the future Szekeres home) to include a large home with a large backyard, including a swimming pool 
and associated hardscaping, extending to the edge of the required open space dedication area.  The open 
space area was all the land within the 7.85-acre site with slopes in excess of 25%. 
 
In reliance on this CDP, along with grading and building permits from the City, the developer undertook 
substantial work and spent substantial sums in furtherance of this approved project.  His work included 
substantial grading on Lot 7, where he created the building pad and rear yard, installed an asphalt 
driveway/parking area, and also installed turf and an irrigation system throughout the site.   
 
Under the Avco rule, these actions created a vested right to construct the home now proposed by my 
clients.  See, Avco Community Developers, Inc. v. South Coast Regional Com., 17 Cal.3d 785, 791 
(1976).  Under Avco and its progeny, once a landowner has secured a vested right the Coastal 
Commission may not, by virtue of a change in laws or regulations, or in this case policies, prohibit 
construction authorized by the permits upon which the landowner relied.  While we agree that a CDP is 
required for the home itself, my clients have a vested right to construct a home on the pad created under 
the Commission’s express authorization through CDP 6-88-514.  In its decision on Eucalyptus Ranch 
(CDP 4-13-1397, see page 42), the Commission found that graded pad areas constructed prior to LCP 
certification were vested and the Commission found it would not be “appropriate to require the applicants 
to reduce the building pads” even though the pads were greater in size than the Commission normally 
allowed to minimize adverse ESHA impacts.  As a matter of equity alone, the Szekeres home should be 
approved for the same reason. 
 
The proposed project before you does not seek to undertake any development outside the confines of the 
graded and vested pad created by the developer pursuant to CDP 6-88-514.  In fact, the proposed 
development will remain well within these confines as the design will leave a 20-foot native vegetation 
zone between the ESHA and the useable rear yard, and it does not include a swimming pool at the edge of 
ESHA as contemplated by CDP 6-88-514.  For all these reasons, the Commission should approve the 
Szekeres home as designed and approved by the City. 
 
Commission Precedent Demonstrates Approvability of this Project 
 
In addition, recent Commission precedent, including a new home recently approved in Solana Beach, 
further support approval of the Szekeres home.   
 

x CDP 6-14-0734 (Solana Beach).  As cited above, the Commission granted an 
Administrative CDP for the home at 734 N. Granados in Solana Beach.  In that case, a CDP 
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was issued after certification of the City’s LUP for a home adjacent to the highly sensitive 
San Elijo Lagoon ESHA.  As you know, the San Elijo Lagoon is a large and important 
wetlands/ESHA ecosystem that supports a biologically vibrant and diverse plant and animal 
population.  Nevertheless, the buffer between the home at 734 N. Granados and this ESHA 
was allowed by the Commission to be developed with a mix of native vegetation, turf, 
ornamentals and hardscaping, including a BBQ area and a retaining wall immediately 
adjacent to the ESHA. This demonstrates that non-native vegetation and development in the 
buffer is consistent with the Coastal Act.  Principals of fairness and equity dictate that my 
clients’ home should also be approved, especially since it provides a far more substantial 
native vegetation buffer adjacent to an isolated ESHA of lower quality than the San Elijo 
Lagoon ESHA. Exhibit G.   

x CDP 6-02-019 (Solana Beach).  The Commission approved the construction of a new 3,713 
square family residence on an 11,059 square foot site adjacent to San Elijo Lagoon ESHA.   
The Commission did not require any buffer from the ESHA and it required large trees to be 
planted along the edge of the ESHA and it allowed unspecified plant materials, as long as 
non-invasive, in the backyard right up to the ESHA. 

x CDP 4-12-076 (Goleta).  The Coastal Commission recently approved this industrial project 
(asphalt recycling) with a 25-foot buffer from riparian habitat.  Riparian habitats are far 
more sensitive and biologically important than the non-wetlands, non-riparian, disturbed 
ESHA adjacent to the Szekeres home.  If this project could be approved with a 25-foot buffer 
from riparian ESHA, the Szekeres home should be approved with a 50-foot buffer from non-
wetlands, non-riparian ESHA that has been classified as disturbed, isolated and low quality. 

Additional Relevant Facts and Factors 
 
As you consider this application we ask you that keep in mind the following facts: 
 

x Once constructed, the Szekeres home will be the only home in Solana Hills Estates to 
provide any meaningful ESHA buffer.  Every other home in the PRD – as approved by the 
Commission in CDP 6-88-514 – includes development immediately adjacent to the ESHA. 

x Once constructed, the Szekeres home will be only the second home in Solana Beach to 
provide any type of ESHA buffer, and the only home to require a native vegetation buffer.  
The home approved at 734 N. Granados was allowed to have turf and hardscaping 
throughout its buffer.  To our knowledge, no other homes in Solana Beach have been 
conditioned with a non-wetlands ESHA buffer requirement. 

x As designed, the Szekeres home provides a 50-foot buffer from the ESHA on what is now a 
legally graded and disturbed area.  The 50-foot buffer to be provided is comprised of 2,200 
square-feet of native vegetation plus 2,800 square-feet of mixed vegetation and hardscape. 
The 2,800 square foot portion also functions as the firebreak and precludes the need for any 
brush management in the 2,200 square foot native vegetation area.  The overall area of the 
Solana Hills ESHA is well in excess of 5 acres (230,000 square feet) and the City of Solana 
Beach has 36.0 acres of southern maritime chapparal.  Given that the 2,800 square foot 
mixed vegetation portion of the buffer zone represents only about 1% of the total ESHA of 
Solana Hills and less than 0.2% of the Solana Beach southern maritime chaparral, it is 
implausible that the ESHA adjacent to the Szekeres home would suffer any “significant 
degradation” simply because its buffer includes some mixed vegetation and hardscaping 
instead of all native vegetation.  As determined by Helix and Busby, the project will create 
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an improvement over the existing ESHA buffer, and the native vegetation portion of the 50-
foot buffer is in the area adjacent to the ESHA as “required” by LUP Policy 3.29. 

x By definition (See CDP 6-88-514, Special Condition No. 1), the Solana Hills ESHA is on slopes 
in excess of 25%.  Since the steep slopes provide a natural barrier to human caused impacts, 
a smaller buffer provides sufficient buffer protection as compared to wider ESHA buffers on 
flat land. This is firmly established by numerous Commission precedents. Exhibit F  

x The lay out of the proposed project also naturally lends itself to ESHA protection.  Around 
the end of the flat, graded pad area, the retention basin area raises up 1-2 feet as the 
southwestern side of the retention basin ends. The retention basin then transitions into a 
swath of native vegetation (which will be planted per the plans), which will be both dense 
and fully-grown to prevent humans from entering the slope and into the ESHA.  The steep 
incline of the slope for the ~20 foot between the ESHA and the graded pad serves as a 
physical deterrent for humans from getting close to the ESHA and “provides distance” as 
cited in LUP 3.22. 

x The Commission’s LCP Update Guide states that lesser buffer distances may be warranted in 
urbanized areas (See, LCP Update Guide, Section 4, Page 9).  The Szekeres lot is in an 
urbanized area and is surrounded by roads, single-family residences, parking areas, 
landscaping, hardscaping, swimming pools, and ground mounted solar arrays. 

x The approved site plan incorporated into CDP 6-88-514 depicts a large home on Lot 7 with 
a swimming pool and other hardscaping features immediately adjacent to the ESHA .  This 
CDP required no ESHA buffer zone.  Nevertheless, the Szekeres home provides a 50-foot 
buffer, with at least 40% native vegetation in the 20-foot zone adjacent to the ESHA.  The 
remaining 30 feet of the buffer is the required firebreak.  The Fire Marshall is satisfied with 
this firebreak and requires no brush modification in the balance of the buffer.  This ensures 
that the 20-foot native vegetation zone will flourish and protect the ESHA. 

x The size of the Szekeres home is and should be substantially the same as the other homes in 
Solana Hills Estates due to vested rights described above and comparability purposes as 
established in prior Commission approvals. In CDP 4-13-1397 (Eucalyptus Ranch), the 
Commission acknowledged the vesting of building pads constructed prior to the adoption of 
a LCP in Santa Monica and found it inappropriate to change the size of the building pads. 
Furthermore, in CDP 4-14-0544 (Pepper), the Commission cited the size of the home being 
consistent with the character of other development in the immediate area as a major factor 
in their approval recommendation.  

 
For all the reasons stated in this letter and its attachments, we ask that you move this application 
forward and place it on the Commission’s agenda with a positive Staff recommendation.  Time is 
of the essence, so we also request that this matter be expedited.  If you have any questions or you 
would like to discuss this application, including reasonable mitigation, Jeff and I would like to 
meet with you and Diana Lilly as soon as possible. 
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8/23/2016 Print

about:blank 1/2

Subject: 525 San Julio Rd. & CDFW

From: Bill Chopyk (bchopyk@cosb.org)

To: jpszekeres@stanfordalumni.org;

Date: Tuesday, August 23, 2016 5:04 PM

Jeff,

 

I have discussed your house project at 525 San Julio Road in Solana Beach on numerous occasions with the California Dept. of Fish & Wildlife (CDFW) during
the time we processed the City entitlements (Development Review Permit, Structure Development Permit, and front yard setback Variance) that were ultimately
approved by the City Council. I have shared your project plans as they evolved and changed to meet the City’s LCP LUP Policies, as well as the Helix Biological
Resources Report with CDFW. The CDFW concurs with the findings of the Helix bio report that the house plans, as approved, would have no impact to ESHA.
CDFW also made it clear that the reduced ESHA buffer from 100 feet to 50 feet is a decision that is ultimately made by the Solana Beach City Council, as the
CDFW does not have jurisdiction at 525 San Julio Road on a non­wetland lot.

 

There is no letter to be provided by CDFW as they defer to the City of Solana Beach. We have already provided you with a copy of City Council Resolution
2016­060 that clearly documents the findings to approve a reduced front yard setback Variance and a 50 foot ESHA buffer. The City Council, Planning
Department, and Fire Marshal have given their approval of the reduced 50 foot ESHA buffer consistent with the City of Solana Beach LCP LUP Policies.
Furthermore, the house plans that were approved at the May City Council meeting discussed the fact that your house plans respect the environment much more
than any of the other houses that were built (with approved Coastal Development Permits) in the subdivision on San Julio Road.

 

I would be happy to discuss your project and the City Staff analysis with your assigned Coastal Planner at the CCC if they continue to have questions or concerns.
Please let me know if there is anything else that is needed from the City of Solana Beach.

Regards,

Bill Chopyk

 

 

Bill Chopyk, AICP

Exhibit A
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635 S. Highway 101

Solana Beach, CA 92075

Phone:  (858) 720­2449

www.cityofsolanabeach.org
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6/28/2016 Print

about:blank 1/2

Subject: RE: CCC Question to COSB on Frontyard Variance

From: Bill Chopyk (bchopyk@cosb.org)

To: jpszekeres@stanfordalumni.org;

Date: Tuesday, June 28, 2016 7:49 PM

The project is consistent with the LUP buffer policies because the house has been designed to provide the minimum 50­foot buffer from ESHA, and the 50­foot
buffer has been approved by the City Council, Planning Department, and Fire Marshal.

The project would not impact ESHA according to the Biological Resources Report prepared by Helix Environmental Planning.

Additional reductions in the front yard setback will not be considered by the City of Solana Beach. The City Council granted a front yard setback that is
consistent with the established setbacks in the Solana Hills Estates Planned Unit Development (PUD). Any additional encroachment in the front yard setback
would place the house closer to the street than any other house in the PRD. Thus, the required variance findings could not be made. Variances are extremely rare.
The City of Solana Beach is not supportive of any additional variances for this property.   

 

Bill Chopyk, AICP

Director of Community

Development

City of Solana Beach

635 S. Highway 101

Solana Beach, CA 92075

Phone:  (858) 720­2449

www.cityofsolanabeach.org

 

 

From: jpszekeres@stanfordalumni.org [mailto:jpszekeres@stanfordalumni.org] 
Sent: Tuesday, June 28, 2016 3:58 PM
To: Bill Chopyk
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6/28/2016 Print

about:blank 2/2

Subject: CCC Question to COSB on Frontyard Variance

 

Bill,

In a part of the Coastal Commission’s 6/24 response to our application, they have written:

 

“Because the project as proposed is inconsistent with the certified LUP buffer policies and would impact ESHA, an alternatives analysis is required
that demonstrates that the proposed project is the least environmentally damaging feasible alternative. Please provide an analysis, including plans, that
demonstrates what size house could be accommodated on the lot where all development observes a 50­foot setback from 1) the LUP mapped ESHA,
and 2) the ESHA as mapped in the Biology Report (submitted by Helix and dated November 23, 2015). The project has already received a variance
for minor reductions in the front yard setback; the alternatives analysis should consider whether additional reductions in the front yard setbacks could
allow for less impact to ESHA.”

 

I appreciate you and your planning staff were able to secure a front yard variance for my project with the COSB, something that the City Council
rarely ever gives to any applicant.

 

Can you please let me know whether the City Council would consider giving me additional setback variance (e.g. allow me to build even closer to the
San Julio street) based on the Coastal Commission’s request? 

  

Regards,

Jeff Szekeres

Attachments

image001.jpg (4.71KB)
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THE DESIGN AS SHOWN DOES NOT COMPLY
WITH THE CITY OF SOLANA BEACH OR HOA
DEVELOPMENT STANDARDS.

REN. 4/30/17
No.  C15560

TRUE NORTH

REF.

TRUE NORTH
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Exhibit IIExhibit C

24 of 48



E
xhibit III

Exhibit C

25 of 48



August 19, 2016 
 
Bill Chopyk, Director of Planning  
City of Solana Beach 
635 South Highway 101 
Solana Beach, CA 92075 
 
Subject: Coastal Development Permit Application #6-16-0500 
 
Dear Mr. Chopyk: 
 
This letter provides additional feedback on the proposed project at San Julio Road, Lot 7 
(Coastal Development Permit Application #6-16-0500), with specific feedback provided 
regarding the current correspondence with the California Coastal Commission related to the 
property.  
 
HELIX provided the City of Solana Beach (City) with a Biology Resources Report (dated 
November 23, 2015) for the property. The conclusions in that report were that the proposed 
project would not result in direct or indirect impacts to environmentally sensitive habitat areas 
(ESHA) or adjacent ESHA. The proposed project would not result in any direct impacts to 
ESHA and the mitigation measures proposed for the project would reduce all potential indirect 
impacts to below a level of significance.  
 
Most importantly, the applicant’s project plans would protect against significant disruption of 
habitat values as required by the California Coastal Act Section 30240 through the setback of the 
house and yard. Furthermore, the development in the applicant’s project plans has been designed 
to prevent impacts that would significantly degrade the area adjacent to ESHA and fully enables 
the continued existence of the habitat.  
 
It is my understanding that since the completion of our November 2015 report, the applicant has 
made further modifications to the project plans, which would result in the proposed project being 
located further from the ESHA. Despite the increase in the setback distance between the ESHA 
and the proposed project, the findings in our report would not change for the following reasons: 
1) there still would not be a direct impact to ESHA; and 2) there still would not be a significant 
indirect impact to ESHA. Indirect impacts are still expected to occur from a variety of sources, 
even with a further increase in the setback distance, albeit at a less than significant level. In order 
to fully avoid indirect impacts to ESHA and surrounding areas, development would need to be 
setback by several hundred feet, which is not feasible for this property.  
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Busby Biological Services, Inc. | 4629 Cass Street #192 | San Diego, CA 92109 

 
 
 

 
October 4, 2016 
 
Mr. Daniel Little 
Little & Sons Property Management 
411 Camino Del Rio South, Suite 201 
San Diego, California 92108 
 
RE:  PEER REVIEW OF THE BIOLOGICAL RESOURCES REPORT FOR THE 
PROPOSED SZEKERES RESIDENCE WITHIN THE SOLANA HILLS ESTATES, 
CITY OF SOLANA BEACH, SAN DIEGO COUNTY, CALIFORNIA  
 
Mr. Little:  
 
Busby Biological Services, Inc. (BBS) was contracted by you on behalf of the 
Solana Hills Estates Homeowners’ Association (HOA) to conduct a peer review of 
the Biological Resources Report that was prepared for the proposed Szekeres 
residence, which is located on San Julio Drive on Lot 7 in the Solana Hills Estates 
in the City of Solana Beach, San Diego County, California.   
 
The Biological Resources Report, dated November 23, 2015, was prepared by 
Helix Environmental Planning, Inc. (Helix) on behalf of the City of Solana Beach.  
Helix is a reputable environmental consulting firm that has been providing a broad 
range of environmental and design services in San Diego for the past 25 years.  
Based on their credibility and past performance, Helix has been contracted by the 
City of Solana Beach to provide biological studies and associated reporting for 
residential developments within the City of Solana Beach boundaries.  BBS 
understands that the request for this peer review is not intended to question the 
credibility of Helix but to verify, through a third party review, if the findings in the 
report are accurate based on the information provided in the report and current site 
conditions.  
 
BBS performed the peer review, which included a review of the Biological 
Resources Report; analysis of the current architectural drawings; and site surveys 
on September 22, 2016, and September 27, 2016, to note current site conditions 
and to determine if we concur with the findings outlined in the Biological Resources 
Report. 
 
BBS concurs that the survey methods used by Helix during the July 2015 and 
September 2015 site surveys and as described in the Biological Resources Report 
are consistent with industry standards and adequate to assess the potential impacts 
and concerns associated with the proposed Szekeres residence.   
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______________________________________________________________________________________________________________________ 
Busby Biological Services, Inc. | 4629 Cass Street #192 | San Diego, CA 92109 

 
 

BBS concurs with the survey results presented in the Biological Resources Report.  
Based on the conditions observed during our site surveys on September 22, 2016, 
and September 27, 2016, BBS agrees that (a) there is a low potential for sensitive 
plant species to occur within the property, (b) there is a low potential for sensitive 
wildlife species to occur within the property, and (c) no Environmentally Sensitive 
Habitat Area (ESHA) occurs within the property. 
 
BBS concurs with the impact analysis and proposed mitigation presented in the 
Biological Resources Report, and we agree that (a) no direct impacts to ESHA are 
anticipated, (b) no significant direct impacts to sensitive biological resources are 
anticipated, and (c) potential indirect impacts to sensitive biological resources will 
be avoided through project design and through implementation of the various 
mitigation measures identified in the Biological Resources Report.  
 
As discussed in the Biological Resources Report, the adjacent ESHA – which 
consists of sensitive habitat and steep slopes – is relatively small and isolated.  The 
existing residences (e.g., structures, associated hardscape) located adjacent to the 
proposed Szekeres residence do not comply with the City of Solana Beach Land 
Use Plan (LUP) buffer requirements, and these homes provide little or no buffer 
from the ESHA.  The Biological Resources Report documents that the Szekeres 
residence will provide an adequate buffer to the ESHA.   
 
In addition, since the preparation of the Biological Resources Report, the Szekeres 
residence has been redesigned to provide an additional 6- to 11-foot buffer 
between the built structure and the ESHA (Attachment 1: Figure 1).  Based on this 
redesign, the buffer between the built structure and the ESHA now ranges between 
50 and 65 feet.  These redesigned plans have been approved by the City of Solana 
Beach.  Thus, the impacts as analyzed by Helix have been reduced even further 
and to the maximum extent feasible.  Therefore, with implementation of the 
mitigation measures that are outlined in the Biological Resources Report, BBS 
agrees with the findings in the Biological Resources Report, which state that there 
will be no significant impacts to the adjacent ESHA.  
 
To summarize, it is my professional opinion that Helix’s methods, results, and 
associated analysis as presented in the Biological Resources Report and as 
approved by the City of Solana Beach not only meet the industry standard for this 
type of residential project but also provide adequate information to determine that, 
with the implementation of the mitigation measures included in the report, the 
impacts to sensitive biological resources associated with this project would be less 
than significant.  As such, I concur that there are no reasons for concern with the 
current plans, assuming that the project is constructed per the most current 
architectural drawings and the mitigation measures as outlined in the report are 
implemented.   
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Busby Biological Services, Inc. | 4629 Cass Street #192 | San Diego, CA 92109 

 
 
 

If the California Coastal Commission (CCC) is still concerned with the potential for 
impacts to the ESHA despite the Helix analysis, my analysis, and the attempts of 
Mr. Szekeres to move his proposed structure to provide the maximum ESHA buffer 
that is feasible while still meeting all other design constraints on the lot, one 
additional mitigation measure may be proposed to the CCC – the development of a 
conceptual habitat enhancement plan for the adjacent ESHA.  During my site visits, 
I noted that there are areas within the ESHA that support highly invasive species, 
such as Pampas grass (Cortaderia selloana) and Brazilian peppertree (Schinus 
terebinthifolius), as well as other non-native, ornamental species that have 
encroached into the ESHA, including several species of ornamental acacia (Acacia 
spp.), ice plant (species unknown), and other non-native, weedy species 
(Attachment 2: Site Photographs).  Through a conceptual habitat enhancement 
plan, Mr. Szekeres could provide additional mitigation for the proposed project by 
documenting how he would improve the ESHA through habitat enhancement.  With 
the successful implementation of appropriate habitat enhancement within the 
ESHA, the habitat would be improved, and the steep slopes would be protected, 
thus improving the functions and values of the ESHA.  
 
If you have any questions or comments regarding this letter, please do not hesitate 
to contact me at 858.334.9507 or melissa@busbybiological.com.  
 
Sincerely,  
 

 
 
Melissa Busby  
Managing Principal 
  

Exhibit D

33 of 48



 
________________________________________________________________________________  
 

______________________________________________________________________________________________________________________ 
Busby Biological Services, Inc. | 4629 Cass Street #192 | San Diego, CA 92109 

 
 

 
 
 
 
 
 
 
 
 

 
ATTACHMENT 1 

FIGURE 
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SITE PHOTOGRAPHS 
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Busby Biological Services, Inc. | 4629 Cass Street #192 | San Diego, CA 92109 

 
 

 
Photo 1: Taken from northernmost point of property, looking southwest, showing northwestern 

boundary an adjacent habitat.  Shows Brazilian peppertree, Pampas grass, and acacia that could be 
target species for habitat enhancement. 

 
 

 
Photo 2: Taken from western property boundary, looking west.  Shows Pampas grass and acacia 
(also shown in Figure 1), which could be target species for habitat enhancement.  Also shows no 

ESHA buffer on adjacent property. 
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Busby Biological Services, Inc. | 4629 Cass Street #192 | San Diego, CA 92109 

 
 
 

 

 
Photo 3: Taken from southwestern property boundary, looking southwest.  Shows Pampas grass at 

bottom of steep slope that could be target species for habitat enhancement.    

 

 
Photo 4: Taken from the southern portion of the property, looking southeast.  Shows iceplant and 
other ornamental species that could be target species for habitat enhancement.  Also shows no 

ESHA buffer on adjacent property. 
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9/5/2016 Print

about:blank 1/2

Subject: Request for Waiver for Environmental Concerns

From: jpszekeres@stanfordalumni.org (jpszekeres@stanfordalumni.org)

To: gsinkoff@gmail.com; gordon.p.sinkoff@mssb.com;

Cc: karpdavid79@gmail.com; gbradshaw541@gmail.com; dglittle@littleandsons.com;

Bcc: jpszekeres@stanfordalumni.org; amyc21@yahoo.com;

Date: Thursday, August 25, 2016 9:11 PM

Dear Gordon,
I am writing to you in your capacity as President of the Board of the HOA. As you are aware from the permit pending sign on my lot, I am in process
with a California Coastal Commission (CCC) Permission permit. 
 
The CCC has been made aware of my approval from the City of Solana Beach as well as the Architectural Committee's approval of my project. I have
also shared the Architectural Committee's approval letter inclusive of the conditions of approval. 
 
The CCC has pointed out that the CCRs of our HOA would allow the Architectural Committee to waive architectural standards/conditions for various
reasons including any form of "environmental concern." A waiver to those standards would then allow me to develop alternative home designs which
are being requested by the CCC to complete my application.
 
Therefore, I would like to formally request that the Architectural Committee or a designee (Little & Sons) convene to review whether there are or are
not environmental concerns related to my project. 
 
Attached is the Biological Resources Report of Helix Environmental Planning that the City of Solana Beach commissioned on my lot in November
2015. This report from Helix was a requirement before the City of Solana Beach could grant its approval on May 25, 2016. In addition, Helix has
provided further feedback to the City of Solana Beach (also attached) in the email dated August 19, 2016. Finally, all land use policies referenced in
the Helix report are readily available at the City of Solana Beach website. All such documents may be helpful in your review.  
 
I look forward to your prompt review of this matter. 
 
Regards,
 
Jeff Szekeres 
Lot #7 San Julio Rd project

Attachments
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about:blank 2/2

BioRpt_SanJulioRd_11-23-15_FINAL.pdf (4.44MB)
Helix 8­19­2016 Review.pdf (1.03MB)
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8/22/2016 Print

about:blank 1/5

Subject: RE: San Julio ­ Retention Basin Follow Up

From: Brian Ardolino (bardolino@plsaengineering.com)

To: jpszekeres@stanfordalumni.org;

Date: Monday, August 22, 2016 8:20 AM

Hi Jeff,

 

Our storm water design for your project meets the requirements of the City of Solana Beach Drainage Policies and also the State of California
Regional Water Quality Control Board, San Diego Region, NPDES Permit. The City of Solana Beach requires us to detain the increase in runoff as a
result of the proposed development from a 50­year storm event. The City also requires us to store the detained runoff above ground and they strongly
discourage any diversion of storm water flows. These criteria are based on the County of San Diego Hydrology Manual. The Regional Storm Water
Permit requires us to treat runoff from the proposed development using bio­filtration, which will require your builders to bring in a significant amount
of solid materials, including various soils, mulch, and planting for this filtration.

 

As it relates to your plan, the City’s storm water detention criteria govern the proposed treatment / detention basin. Our firm must consider these
criteria in the context of the unique aspects of your site, which include the existing topography and steep slopes on your lot that create a cross lot
drainage condition.  In our professional opinion, your project and the neighboring lands and properties are best served by a basin with a 1,100 cubic
feet of storm water detention volume. This design provides an appropriate factor of engineering safety due to the aforementioned site conditions.

 

It is also worth mentioning that your detention basin must be located at the lowest, allowable portion of your graded lot, which is in the rear yard
adjacent to the existing slope. Locating the basin anywhere else on site could cause local drainage issues, which would affect the proposed structure.
In addition, by placing the basin at the lowest, allowable part of the lot, your design results in the least disturbance to the diversion of storm water
flows.  These flows are important because they naturally irrigate the plants on the descending slope beyond your property line. Finally, the retention
basin is designed to detain and collect large amounts of water from across your entire site, and planting is required to achieve the required bio­
filtration properties. As you have in your current plans, we would recommend a simple ornamental grass or turf that can handle the moderate water
amounts that collect in retention basins.

 

Please let me know if you have any questions.
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8/22/2016 Print

about:blank 2/5

 

Thanks,

Brian Ardolino, PE, QSD | Associate Principal

PASCO LARET SUITER & ASSOCIATES

ph 858.259.8212| fx 858.259.4812

535 N Highway 101 Ste A Solana Beach, CA 92075 | www.plsaengineering.com

These electronic files are non­certified recordings of documents prepared by Pasco Laret Suiter & Associates, Inc.
These files are provided only for the convenience of the receiving party, are intended solely for exclusive use by that party and are for the purpose(s) expressly authorized.  In accordance with standard industry practice, only printed copies of
documents conveyed by Pasco Laret Suiter & Associates, Inc. may be relied upon.  Any use of the information obtained or derived from these electronic files will be at the receiving party's sole risk

 

From: jpszekeres@stanfordalumni.org [mailto:jpszekeres@stanfordalumni.org] 
Sent: Monday, August 01, 2016 5:25 PM
To: Brian Ardolino <bardolino@plsaengineering.com>
Subject: Re: San Julio ­ Retention Basin Follow Up

 

Hi Brian,

Would you have an update for me on how to most effectively respond to the two questions below?

 

Regards,

Jeff Szekeres

 

From: "jpszekeres@stanfordalumni.org" <jpszekeres@stanfordalumni.org>
To: Brian Ardolino <bardolino@plsaengineering.com> 
Sent: Friday, July 29, 2016 9:46 AM
Subject: Fw: San Julio ­ Retention Basin Follow Up
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8/22/2016 Print

about:blank 3/5

I will give you a call because you may be best equipped to help me answer these two questions. 
 

­­­­­ Forwarded Message ­­­­­
From: "jpszekeres@stanfordalumni.org" <jpszekeres@stanfordalumni.org>
To: "Schlembach, Lisa@Coastal" <Lisa.Schlembach@coastal.ca.gov>; Gary Cohn <gary@cohn­arch.com> 
Sent: Friday, July 29, 2016 9:45 AM
Subject: Re: San Julio ­ Retention Basin Follow Up
 
Thanks Lisa, 
 
We will work to answer your questions ASAP. 
 
The point I was making yesterday was NOT that grass is required in or on a retention basin. Sorry for the misunderstanding. 
 
The point is that the creation of a retention basin to detain and treat water requires significant grading and bringing in of significant
amounts of solid material and different soil types which you have told me are not allowed in an ESHA buffer. This dawned on me
after our discussion about pea gravel and dirt that the parties to need to recognize the implications of what it takes to handle the water
runoff on the site with these retention basins. 
 
Whether the retention basin has turf, synthetic grass or nothing on top does not matter, but the newly imported solid materials does
not matter for the purposes of my question. 
 
Hope that helps
 
Jeff
 

From: "Schlembach, Lisa@Coastal" <Lisa.Schlembach@coastal.ca.gov>
To: Gary Cohn <gary@cohn­arch.com>; "jpszekeres@stanfordalumni.org" <jpszekeres@stanfordalumni.org> 
Sent: Friday, July 29, 2016 9:34 AM
Subject: RE: San Julio ­ Retention Basin Follow Up
 
Good Morning Jeff,
 
I agree that the plans indicate a proposed retention/detention basin within the 50 ft. ESHA buffer.  Based on the conversation we had
yesterday, it seemed like you were implying that turf/synthetic grass is required to be planted in the retention basin.  I am not aware of
any such requirements.    
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8/22/2016 Print

about:blank 4/5

Though the notes on the plan contain considerable detail, they do not address retention/detention basin requirements.  Mr. Cohn, can
you please clarify:
 
1.       What state agency or local government is requiring the retention/detention basin?
2.       What exactly is required? (Size, planting material, etc.)  Please be as specific as possible when citing these requirements.
 
If you have had any correspondence with state or local governments, I would appreciate it if you could share that with me as well.  I
am in the process of gathering information about Mr. Szekeres’ lot, so any and all information you can share with me will be extremely
helpful.
 
Thank you!
Lisa Schlembach
Coastal Program Analyst
California Coastal Commission
7575 Metropolitan Drive, Suite 103
San Diego, CA 92108
(619) 767­2370
www.coastal.ca.gov

 
Every Californian should conserve water.  Find out how at:

SaveOurWater.com · Drought.CA.gov
 
 
 
 
From: jpszekeres@stanfordalumni.org [mailto:jpszekeres@stanfordalumni.org] 
Sent: Thursday, July 28, 2016 4:21 PM
To: Schlembach, Lisa@Coastal
Subject: San Julio ­ Retention Basin Follow Up
 
Lisa,
Per your request a few minutes ago, Gary Cohn advises me a grading plan was submitted to CCC as part of my initial
application. It would have the logo Pasco on it, which is the civil engineering firm. It has considerable details about the
retention basin requirements needed on this lot to prevent water running off the graded pad and downward into the ESHA. I
have been advised this is a state requirement, not a COSB matter. 
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8/22/2016 Print

about:blank 5/5

 
As I said over the phone, the creation of a retention basin requires material movement of earth / grading and bringing in of
two types of soils used for purposes of retention basins. 
 
This was all submitted in person several weeks ago, so I don't have an email copy having been sent to you directly. Clearly, I
can find a way to get you another copy if needed. 
 
I apologize if I did not communicate this more clearly earlier, but this is just another one of the constraints we have on the lot.
The current design's turf area serves as both retention basin (state requirement) and fire break (Fire Marshall) while also
sitting within the 50 foot ESHA setback.  
 
I would appreciate talking with you about this when you free up.
 
Regards,
Jeff Szekeres 
 

 

 

Attachments
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Exhibit G – 734 Granados Coastal Development Permit October 2014 

 

 

 

Rearyard consisting of retaining walls, 
pavers, BBQ, fire pit with no dedicated 
area for native vegetation only in an 
ESHA buffer 

Closer to home, rearyard contains synthetic 
turf and pavers. The entire rearyard 
contains “development” as defined by the 
Coastal Act.  
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Exhibit G – 734 Granados Coastal Development Permit October 2014 
 

2 
 

 

 
The 734 Granados was approved with 
multiple elements of “development” as 
defined by the Coastal Act within feet of 
the ESHA. No requirement of native 
vegetation without development was 
imposed on this site.  

The 734 Granados new home construction 
abuts ESHA as designated in Exhibit 3-1 of 
the COSB LUP. The ESHA comprises 
Southern Mixed Chaparral and Diegan 
Coastal Sage Scrub in Holmwood Canyon. 
Holmwood Canyon is contiguous to the 
ESHA of the San Elijo Lagoon, Solana 
Beach’s largest continuous acreage of ESHA 
and gateway to the Pacific Ocean.  
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STATE OF CALIFORNIA-THE NATURAL RESOURCES AGENCY EDMUND G. BROWN, JR., Governor 

CALIFORNIA COASTAL COMMISSION 
SAN DIEGO AREA 

7575 METROPOLITAN DRIVE, SUITE 103 
SAN DIEGO, CA 92108-4421 
(619) 767-2370 

Jon Com 
Axelson & Com 
160 Chesterfield Drive, Suite 201 
Encinitas, CA 92007 

November 4, 2016 

Re: Coastal Development Permit Application #6-16-0500 Szekeres 

Dear Mr. Com: 

Thank you for your October 6, 2016 submittal in response to the non-filing dated August 23, 
2016. We appreciate that the recently submitted information responds to several of the 
items which staff has been requesting. However, the required input from the California 
Department of Fish and Wildlife, and the required alternatives analysis, was not included. 
As this is the fourth request for this information, I would like to briefly re-emphasize why 
this information is required, and offer to assist you and your client in obtaining the 
information where possible. 

1. A letter from the California Department of Fish and Wildlife indicating approval or 
opposition to the proposed 50 foot buffer from environmentally sensitive habitat area for the 
subject project. 

This information is required because the project is proposing a setback that is smaller than 
what is typically required by the Commission to protect and preserve ESHA, and the input 
from the resource managers at CDFW on the size of the buffer will help ensure the project 
will prevent impacts which would significantly degrade ESHA. In Exhibit A of your most 
recent submittal, Mr. Chopyk, Community Development Director at the City of Solana 
Beach, stated that the California Department ofFish and Wildlife (CDFW) concurs that the 
project, as proposed, will not impact ESHA. We appreciate Mr. Chopyk's involvement in 
coordinating communication with CDFW. For the record, however, we need to see whatever 
documentation, emails, or other correspondence from CDFW indicating their concurrence 
with the proposed project. If you would provide the name and phone number of your 
contact at CDFW, staff would be happy to speak with CDFW staff directly as well. 

2. An alternatives analysis to the proposed project design including the option of 
construction of a smaller home set farther back from the ESHA or other ways to protect the 
habitat. 

Commission staff is well aware from the previously submitted correspondence and from 
discussions with the applicant that the applicant does not wish to revise the project to 
propose a smaller home and the HOA' s lack of support for a smaller home. Staff is not 
requesting that the applicant revise the project at this time. The required alternatives 
analysis is necessary for staff and the Commission to be able to evaluate how a revised 
project design could potentially reduce disruption to ESHA, and to ensure the project is 
compatible with the continuance of the adjacent habitat areas. This evaluation must be 



Page2 

made independent of the preferred design of the applicant or the HOA. These objections are 
not sufficient to determine that there are no feasible alternatives to the proposed project that 
would reduce or eliminate impacts on sensitive habitat. In the absence of an alternatives 
analysis that looks at revised home designs, staff may be in the position ofhaving to 
recommend denial of the project due to a lack of information. At this point, staff believes 
that there probably is a project that can be approved on the site consistent with the resource 
protection policies of the Coastal Act and the certified LUP, albeit not necessarily identical 
to the proposed design. Thus, a recommendation of denial would not be the preferred route 
forward. Therefore, we again request that you provide staff with an alternatives analysis that 
looks at options including a smaller home size, reduced yard setbacks, or other designs for 
the project that increase the distance between the proposed development and the sensitive · 
habitat on the site. 

If you have any questions or would like further clarification, please do not hesitate to 
contact me. 

Coastal Program Analyst 

(G:\San Diego\Digital Permit Files\2016\6-16-0500 Szekers, San Julio\Non-Filing 4\6-16-0500 Non-Filing Letter 4.docx) 
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Exhibit C 
 

 

O
ct

 2
0

1
5

 

(o
ri

gi
n

al
) 

P
la

n
 

C
u

rr
e

n
t 

P
ro

p
o

sa
l 

M
ax

 o
u

t 

W
it

h
o

u
t 

B
re

ac
h

in
g 

Se
tb

a
ck

s 

3
 S

to
ry

 H
o

m
e

 

C
lo

se
r 

to
 S

tr
ee

t 

M
e

et
 a

ll 
G

o
vt

  

R
es

tr
ic

it
o

n
s 

O
ct

 5
th

 

A
lt

er
n

at
iv

e
 (

1
 

ga
ra

ge
) 

En
cr

o
ac

h
 S

id
e 

Se
tb

a
ck

s 

1
0

0
%

 

V
eg

et
at

iv
e

 

B
ak

cy
ar

d
 

1
9

8
8

 C
D

P
 

A
p

p
ro

ve
d

 

D
es

ig
n

 

A
lt

er
n

at
iv

e
 X

 

O
ff

-s
it

e
 

M
it

ig
at

io
n

 

N
o

 P
ro

je
ct

 

Exhibit D E F G H I J K L  M X N/A N/A 

Description Meets HOA 
standards and 

used City’s 
40’+ rear 
setback 

Meets 
HOA 

standards 
and use 
50’+ ft 

rear 
setback 

Reduces home 
size by 250 ft, 

and uses N and S 
unused space  

Reduces 
building 

footprint by 
adding third 

story 

Current 
Proposal 

moved futher 
into frontyard 

Designed to 
meet City, Fire, 
Engineering but 

not HOA 

Alternative 
submitted on 
October 5th 

Meets HOA size 
and breaches 

into side 
setbacks 

Current 
proposal with 
100% native 
vegetation 
rearyard 

Proposed 
home design 

from 1988 
CDP Approval 

(6-88-514) 

Exhibit E with 
SW side 

established 
per specific, 

relevant 
precedent 

Current 
proposal + 

~2,800 sq ft 
mitigation 

bank 

Payment 
to 

Szekeres 
of fair 

market 
value 

Avg Distance (ft) 
from ESHA 

47’10” 57’10” 61’3” 65’10” 62’10” 81’6 82’6” 63’10” 57’10” 55’-60’ 
 

Unknown 57’10” N/A 

Gross Living Area (sq 
ft) 

5,141 5,141 4,891 ~5,100 ~5,100 2,176 1,905 ~5,100 ~5,100 5,494 Unknown ~5,100 N/A 

Meet’s COSB 
Requirements 

Yes Yes Yes No No Yes No No Yes Not likely Yes Yes Yes 

Meets Fire Marshall 
Requirements 

Yes Yes Yes Yes Yes Yes Yes Yes No Yes Yes 
 

Yes Yes 

Meets Retention 
Basin Requirements 

Yes Yes Yes Yes Yes Yes Yes Yes No No Yes 
 

Yes Yes 

Meets HOA 
Requirements 

Yes Yes Not likely Not likely Not likely Not likely Not likely Not likely Not likely Not likely Unknown Yes Yes 

Passes COSB View 
Assessment 

Yes Yes Not likely Not likely Not likely Yes Yes Not likely Yes Not likely Yes Yes Yes 

Livable for Szekeres 
Family 

Yes Yes Yes Yes Yes No No Yes No Yes Unknown Yes No 

Incremental Cost to 
Current Plan 

$5K – story 
poles; 

$5K - Property 
Tax - 6 mo 

delay; 
$2.5K - COSB 

fees 

$0 $2.5K – story 
poles; 

$5K - Prop Tax - 6 
mo delay; 

$10K – vendor 
redesign;  

$2.5K - COSB 
fees 

$2.5K – story 
poles; 

$5K - Prop 
Tax - 6 mo 

delay; 
$10K – 
vendor 

redesign;  
$2.5K - COSB 

fees 

$2.5K – story 
poles; 

$5K - Prop Tax 
- 6 mo delay; 

$10K – vendor 
redesign;  

$2.5K - COSB 
fees 

$2.5K – story 
poles; 

$5K - Prop Tax - 
6 mo delay; 

$10K – vendor 
redesign;  

$2.5K - COSB 
fees 

$2.5K – story 
poles; 

$5K - Prop Tax - 
6 mo delay; 

$10K – vendor 
redesign;  

$2.5K - COSB 
fees 

$2.5K – story 
poles; 

$5K - Prop Tax - 
6 mo delay; 

$10K – vendor 
redesign;  

$2.5K - COSB 
fees 

$5,000 – 
Redesign costs 
with vendors; 

 

$2.5K – story 
poles; 

$5K - Prop Tax 
- 6 mo delay; 

$10K – vendor 
redesign;  

$2.5K - COSB 
fees 

Depends on 
variation 

from Current 
Proposal – 
Exhibit E 

0.064 acres at 
$15,500/acre  

= ~$1K 

N/A 
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Exhibit E – Current Lot Szekeres 
Property Boundary 

Empty, Graded Lot is Last of 8 Lots on San Julio to be Finished with a New Home from a 
1988 Multi-parcel Condo Development. Lot Surrounded by Single Family Residences in 

Urbanized Part of Solana Beach East of Interstate 5 and ~3 Miles from Pacific Ocean  9



Exhibit E – Current Lot (Zoom) 

Property  
Boundary 

Hong Kong-based Investor Held Title to Land from 1990’s to 2007. Los Angeles- based 
Investor Held Title from 2007 to August 2014 when the Szekeres Family Purchased the Lot 

to Build their Dream Home. 
10



Exhibit E – Current Lot (Zoom) 

Property  
Boundary 

Development Following 1988 CDP: 
 

1. Driveway curb / asphalt 
 
 
 

2. Turf and ornamentals  
       (includes irrigation) 

 
 
 

3. 3 graded, building pads  
 

 
 
 
 

4. Irrigation system/sprinklers adjacent to 
ESHA on Barren, Disturbed Habitat 
 
 
 
 

 
5. Irrigation System  Box 

 

Szekeres Lot Was Developed Immediately Subsequent to the 1988 CDP 6-88-514 Approval in Preparation 
for New Construction. Two Lower Building Pads Have Been Disturbed  Habitat with Dirt and Sparse Non-
natives for 25+ Years.  Water Meter Remains Connected to Enable Irrigation.  The Lot Has Vested Rights 11



Exhibit E – Key Characteristics of Current Proposal 

Property  
Boundary 

Following Offline Commentary from the Eric Stevens of the California Coastal 
Commission dated October 26, 2015, the Szekeres Re-designed the Home to be 
Further from the ESHA. The Home is now Completely Behind the Stringline and 

the ESHA is now on Average 57’10” Away from the Building. 

Entire Home Behind Stringline 

50’ Setback Line from Mapped ESHA 
(Home will be avg 57’10” away) 

Future Native Vegetation 
Buffer Improvement to 

Disturbed Habitat  

ESHA 
ESHA Mapped by Helix 
Environmental (City of Solana 
Beach Vendor) 

12



Exhibit E - Stringline on Current Proposal’s Site Plan 

The Proposed Home Has Been 
Designed Behind the Stringline 
Between the Adjacent Homes 

13



Property Line Stake at 
South Corner 

Bare, Disturbed 
Slopeside on Property 

Yellow Tape on  
Property Boundary Line 

Bare, Distrurbed 
Slopeside on 

Property Yellow Tape on  
Property Boundary Line 

Property Line Stake at 
South Corner Beginning of Flat Graded Pad 

Sprinkler 

Exhibit E – Photos 
7/2015 Helix 
Photo of 
Disturbed 
Slopeside 

Property Boundary 
on Southwest 

Current Proposal Will Plant Native Vegetation Throughout 
Disturbed Habitat Adjacent to ESHA  

Property Boundary 
on Southeast 

14



Exhibit E – Bird’s Eye View 

San Julio Rd 

ESHA 

Szekeres Project Will Provide Unique Native Vegetation Buffer Not Offered by ANY 
Other Homes On San Julio Rd or Other Surrounding Residential Development 

Entire Home Behind Stringline Future Native Vegetation Buffer 
Improvement to Disturbed Habitat  

15



Exhibit E – Landscaping on Current Proposal 

17 Retention Basin 

The proposed building occupies 3,334 sq ft (24%) of 
the 13,871 sq ft lot and 53% of the building envelope 

allowable per City of Solana Beach setbacks (i.e. 
includes frontyard variance approved May 2016) 

Future Native 
Vegetation 

Buffer 
Improvement 
to Disturbed 

Habitat  
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Exhibit G 

0 ft 16 ft 

3 Story Home 
Avg Distance 
from ESHA 

65’10” 
(~28’ native 
vegetation buffer) 

Gross Living 
Area 

5,100 sq ft 

City 
Requirements 

No. Exceeds 25 ft 
height from grade 

Fire 
Requirements 

Yes, 30’ fire break 
will have no native 
vegetation 

HOA 
Requirements 

No. Blocks ocean 
views. 

COSB View 
Assessment 

No. Blocks ocean 
views. 
 

Engineering 
Requirements 

Yes 

Livable for 
Szekeres’ 

Yes 

Incremental 
Costs 

$5,000 – story poles 
$5,000 - Property 
Tax - 6 mo delay 
$20,000 – Redesign 
costs with vendors 
$2,500 - COSB fees 

Building  
envelope 
per COSB 

Retention Basin  
per City/State 
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Exhibit H 

0 ft 16 ft 

Closer to Street 
Avg Distance from 
ESHA 

62’10” 
(~25’ native vegetation 
buffer) 

Gross Living Area 5,100 sq ft 

City Requirements No. Increases frontyard 
setback variance 

Fire Requirements Yes, 30’ fire break will 
have no native 
vegetation 

HOA 
Requirements 

No. Too close to street 

COSB View 
Assessment 

No. Closer to neighbor 
increases blockage of 
ocean view 
 

Engineering 
Requirements 

Yes 

Livable for 
Szekeres’ 

Yes 

Incremental Costs $5,000 – story poles 
$5,000 - Property Tax - 6 
mo delay 
$20,000 – Redesign costs 
with vendors 
$2,500 - COSB fees 
 

Retention Basin  
per City/State 

Building  
envelope 
per COSB 
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HOUSE

POOL

CONC.

RU-6

RU-8

HOUSE

℄

507 SAN JULIO ROAD

541 SAN JULIO ROAD

5,808 GROSS LIVING AREA S.F.

5,494 GROSS LIVING AREA

THE BUILDABLE AREA ON THE SITE IS

INSUFFICIENT TO BUILD A HOUSE THAT

COMPLIES WITH THE CITY OF SOLANA BEACH

OR HOA DEVELOPMENT STANDARDS.

LEGEND

BUILDABLE AREA

30' FIREBREAK

50' ESHA SETBACK

BUILDABLE AREA

HOME SQ. FT.

FAR (ACHIEVED, ALLOWED)

MAXIMUM DEPTH

BEDROOMS

USEABLE BACKYARD

525 SAN JULIO

PROPOSED

1,379 S.F.

2,176 S.F.

.157 .408

23'-6"

3 5

3,980 S.F.

5,141 S.F.

3,037 S.F. 2,670 S.F.

.437

5-7

5,241 S.F.

5,088 S.F.

3,443 S.F.

SOLANA HILLS

AVERAGE

525 SAN JULIO

ALTERNATIVE

50'-6" 60'-6"

2 3 3

2 2 2

 81'-6" 57'-10" <10'

REN. 4/30/17

No.  C15560
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HOUSE

POOL

CONC.

RU-6

RU-8

HOUSE

℄

507 SAN JULIO ROAD

541 SAN JULIO ROAD

5,808 GROSS LIVING AREA S.F.

5,494 GROSS LIVING AREA

THE BUILDABLE AREA ON THE SITE IS

INSUFFICIENT TO BUILD A HOUSE THAT

COMPLIES WITH THE CITY OF SOLANA BEACH

OR HOA DEVELOPMENT STANDARDS.

LEGEND

BUILDABLE AREA

30' FIREBREAK

50' ESHA SETBACK

BUILDABLE AREA

HOME SQ. FT.

FAR (ACHIEVED, ALLOWED)

MAXIMUM DEPTH

BEDROOMS

USEABLE BACKYARD

525 SAN JULIO

PROPOSED

1,261 S.F.

1,905 S.F.

.158 .408

23'-6"

3 5

3,980 S.F.

5,141 S.F.

3,037 S.F. 2,670 S.F.

.437

5-7

5,241 S.F.

5,088 S.F.

3,443 S.F.

SOLANA HILLS

AVERAGE

525 SAN JULIO

ALTERNATIVE

50'-6" 60'-6"

1 3 3

82'-6" 57'-10" <10'

REN. 4/30/17

No.  C15560
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Exhibit K 

0 ft 16 ft 

Encroach Side Setbacks 

Avg Distance 
from ESHA 

63’10” 
(~26’ native 
vegetation buffer) 

Gross Living 
Area 

5,100 sq ft 

City 
Requirements 

No. Breach south 
setback by 3’ and 
expand North by 3’ 

Fire 
Requirements 

Yes, 30’ fire break 
will have no native 
vegetation 

HOA 
Requirements 

No. Block ocean 
view corridors 

COSB View 
Assessment 

No. Block ocean 
view corridors 

Engineering 
Requirements 

Yes 

Livable for 
Szekeres’ 

Yes 

Incremental 
Costs 

$5,000 – story poles 
$5,000 - Property 
Tax - 6 mo delay 
$20,000 – Redesign 
costs with vendors 
$2,500 - COSB fees 

Retention Basin  
per City/State 

Building  
envelope 
per COSB 
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LEGEND

NATIVE VEGETATION

AREA

REN. 4/30/17

No.  C15560
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Exhibit M 

0 ft 16 ft 

1988 CDP Approval 

Avg Distance from 
ESHA 

~55’-60’ 
(~20’ native vegetation 
buffer) 

Gross Living Area 5,494 sq ft (Plan A in 
exhibit of CDP 6-88-514) 

City Requirements Not likely 

Fire Requirements Yes, 30’ fire break will 
have no native 
vegetation 

HOA 
Requirements 

Yes 

COSB View 
Assessment 

Not likely, increases 
blockage of ocean views 
due to greater width 
 

Engineering 
Requirements 

No, pool overlaps with 
retention basin in low 
point of graded pad 

Livable for 
Szekeres’ 

Yes 

Incremental Costs $5,000 – story poles 
$5,000 - Property Tax - 6 
mo delay 
$20,000 – Redesign costs 
with vendors 
$2,500 - COSB fees 
 

Building  
envelope 
per COSB 

25



Exhibit N – 734 Granados new home construction site 

Source: Google Earth, historical images April 2015 ESHA Near San Elijo 
Lagoon (wetland)  

Sloping, rearyard  
100% demolished 

55’ ESHA  
Buffer 

No native vegetation buffer required 
by CCC to secure coastal permit or 
CDFW to secure buffer reduction 

~10,600 buildable 
sq ft on Granados 
(55’ distance to 
ESHA) 
 
vs.  
 
~9,500 buildable 
sq ft on Szekeres 
lot (57’10” 
distance to ESHA) 

ESHA 
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ESHA 
Southern Mixed 

Chapparal and Diegan 
Coastal Scrub 

Exhibit N – 734 Granados – Only COSB Home Approved under LUP Abutting ESHA 
CDFW and CCC  
Approved Design 
(2014) 

Pavers, BBQ, Fire Pit and Retaining Walls Allowed Within 20’ ft of ESHA 55’ Distance From Home to ESHA 

Wart-
stemmed 

Ceanothus 

Wart-
stemmed 

Ceanothus 
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Exhibit X 

Alternative X 

Avg Distance from 
ESHA per precedent 

? ft 
(? ft native veg 
buffer) 

Gross Living Area ? sq ft 

City Requirements Yes 

Fire Requirements Yes 

HOA Requirements Unknown 

COSB View 
Assessment 

Yes 
 

Engineering 
Requirements 

Yes 

Livable for Szekeres’ Unknown 

Incremental Costs Depends on 
variation from 
Current Proposal – 
Exhibit E 

Precedent Characteristics: 
1. New home construction on a prior graded, developed lot (i.e. vested rights) 
2. Lot is part of a multi-parcel condo / HOA development with existing CDP approval  
3. Lot sits within a city where the Coastal Act is applicable law but any other city policies are only "guidelines" 
4. Lot has > 25% slope constraints 
5. Lot subject to retention/detention basin governmental requirements 
6. Lot has a  "no native vegetation" fire break mandate 

 

Southwest side 
of building to 
be drawn after 
receipt of 
relevant CCC 
precedents 
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THE	JON	CORN	LAW	FIRM	
160	CHESTERFIELD	DRIVE	�	SUITE	201	

CARDIFF	BY	THE	SEA	�	CALIFORNIA	92007	
www.joncornlaw.com	�	760-944-9006	

	
	
 
May 5, 2017 
 
Chair Dayna Bochco 
Honorable Coastal Commissioners 
California Coastal Commission 
45 Fremont Street, Suite 2000 
San Francisco, CA 94105 
 
Re: Szekeres Home; CDP No. 06-16-0500 
 With Reference to CDP No. 6-88-514 (Vesting Permit) 
 
I represent Jeff and Amy Szekeres who have been struggling with Coastal staff for 18 months to obtain a 
CDP for a single-family home on a graded, in-fill lot surrounded on all sides by existing development. 
The lot is located in the City of Solana Beach, east of I-5 and 
not proximate to the coast or any watersheds.  See Slide 1, 
attached.  All issues have been resolved except one.  The 
singular issue before you concerns the composition of an 
otherwise agreed upon buffer zone between the proposed home 
and an isolated swath of non-wetland, non-riparian ESHA 
plants on a steep slope just beyond Jeff and Amy’s lot.  
Significantly, the home in question will be constructed entirely 
on a graded pad, vested by a prior Commission approval (CDP 
No. 6-88-514).1  See Slides 2, 3 and 4.  The home will be set back an average of 57’10 feet from the 
ESHA plants in question even though the vested building pad comes within 26’3” feet of the ESHA 
plants. 

  

CDP 6-88-514 approved a large structure with a swimming pool immediately adjacent to the steep slope 
now deemed ESHA.  The proposed home observes a 57’10” foot buffer from the ESHA. 

                                                
1	Since	CDP	6-88-514	approved	a	structure	on	Jeff	and	Amy’s	lot	this	application	is	made	under	a	reservation	of	rights	
that	a	new	CDP	is	not	required.		A	waiver	request	was	rejected	by	Coastal	staff.	
2	The	first	two	homes	constructed	after	the	Commission	approved	CDP	No.	6-88-514	were	granted	waivers	because	the	

Th20b 
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Notably, in 2008, the Commission’s ecologist conducted a site-specific analysis and found that the plants 
on this slope were not ESHA “as the vegetation is patchy and mostly surrounded by development.” CDP 
6-07-112 (Page 9).  Subsequently, the City conducted a high-level, aerial survey and mapped the area in 
question as ESHA.  Today, the area in question still contains a patchy mix of southern maritime chaparral 
already infiltrated by non-native invasive plant species typical for densely developed urban 
neighborhoods.  This ESHA does not involve or support any sensitive animal species, just plants. 
None of the surrounding homes, all approved by the Commission, provide any buffer, native vegetation or 
otherwise, from the same ESHA plants. See Slide 5.  And, in the case of the home immediately adjacent 
and north to Jeff and Amy’s lot, the Commission allowed the property owner to install fill and build a 
large concrete block wall directly in the ESHA (CDP No. 6-94-164).  See Slide 6.  
Significantly, in a recent Commission decision involving a home adjacent to San Elijo Lagoon ESHA (i.e. 
wetland ESHA with nearby rare ceanothus plants), the Commission administratively approved a single-
family home and landscape plan that included a concrete patio, hardscaping, walls, irrigation, and an 
outdoor kitchen immediately adjacent to the ESHA in combination with no fuel modification 
requirements to the ESHA (CDP No. 6-14-0734).  See Slides 7, 8, and 9.  This administrative approval 
took place in 2014, after the Commission certified the City’s LUP. 

 
Jeff and Amy’s Lot is the last lot on the Solana Hills Estates 
subdivision mesa. None of the previously approved homes or the 
tennis court was required to provide any buffer or irrigation 
restrictions. The other homes were approved through waivers, 
administrative permits, or on the consent calendar.  The average 
home size in Solana Hills Estates is 5,088 square feet. See Slide 
10.2 

 

 
 

The Commission approved the new home at 734 Granados in 
2014 after the City’s LUP was certified (CDP 6-14-0734).  
Substantial hardscaping and irrigation was allowed 
immediately adjacent to the San Elijo Lagoon ESHA.  The 
home is proximate to the Lagoon, which connects to the Pacific 
Ocean.  By contrast, proposed Special Condition 1 for Jeff and 
Amy’s home would require them to maintain a 50-foot native 
vegetation buffer from an isolated patch of non-wetland buffer 
that is surrounded by development and infiltrated by invasive 
species. 

 
Despite the vested rights created by the Commission’s past action authorizing their pad and home (CDP 
No. 6-88-514), the precedent established by the Commission’s actions on homes within the same 
                                                
2	The	first	two	homes	constructed	after	the	Commission	approved	CDP	No.	6-88-514	were	granted	waivers	because	the	
homes	were	“substantially	similar”	to	the	structures	approved	by	CDP	No.	6-88-514	(See,	Staff	Report	 for	6-16-0500,	
Page	13,	Para.	5,	Lines	8-10).	 	Since	Jeff	and	Amy’s	home	is	also	substantially	similar	to	the	structure	approved	under	
CDP	6-88-514,	the	Commission	should	have	granted	a	waiver	for	this	project,	but	refused.		See	Slide	4.	
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subdivision, and the recent precedent for the home adjacent to Lagoon ESHA (CDP No. 6-14-0734), Jeff 
and Amy have agreed to create and maintain a 57’10-foot buffer between their home and the ESHA plants 
on the hillside below their lot.  See Slides 11 and 12. 

  
 
Coastal staff concedes that this width is adequate, but they nevertheless insist that the entirety of the 
buffer, which has been graded and barren for almost 30 years, must now be re-landscaped with native 
vegetation in order to adequately protect the ESHA plants from the impact of Jeff and Amy’s home. 
Although not necessary, Jeff and Amy would do this if they could, but they cannot because their lot is 
simply not deep enough.  That said, they have agreed to install and maintain in perpetuity a 100% native 
vegetation in the first 26 feet of the 57-foot buffer.  However, because the Fire Marshall does not allow 
combustible materials within 30 feet of the structure, the balance of the buffer would include a state-
mandated bio-retention basin and pervious pavers, which are non-combustible.  The firebreak area will 
also serve as their kids’ backyard play area.   
Nevertheless, Coastal staff insists that at least 50 feet of the buffer area must be planted with 100% native 
vegetation, and that Jeff and Amy must shrink their home by 30 feet to accommodate both the 50-foot 
native vegetation buffer and a 30-foot firebreak for a total 
separation between the home and ESHA of 80 feet.  See 
Slide 13. This recommended requirement is neither 
necessary, legally required, nor feasible.  Moreover, it 
would result in a regulatory taking. 
 
The 13,852 square foot, polygonal-shaped lot is only 76 
to 144 feet deep to begin with.  Staff’s recommendation, 
coupled with the City’s setback and height restrictions, 
would allow a home of no more than 1,905 square feet 
and a 1-car garage, in a completely dysfunctional floor 
plan.  However, even if such a small home could 
accommodate Jeff and Amy’s plans for a family of 6 
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(including mother-in-law), the HOA will not approve such a small structure for community character and 
lack of harmony reasons.3    
 

The average home in the subdivision, all approved by the  
Commission with no ESHA buffers, is 5,088 square feet. 

 
Coastal staff’s solution to the complications created by the City’s Municipal Code and the HOA’s CC&Rs 
is that the City and HOA should simply be more flexible.  They should waive their height, setback, view 
impairment, parking and community character code requirements and rules to allow room for 50-feet of 
native vegetation.  Per staff, if the City just allowed further setback encroachments (the City already 
granted a variance to reduce the front yard setback by 8 feet) and also allowed the home to exceed the 
height limit for this zone, then Jeff and Amy could even build a larger home, with room left to provide a 
50-foot native vegetation buffer and the Fire Marshall’s 30-foot firebreak.   
However, neither the City nor the HOA will agree to such significant departures from their rule sets.  
Their reasons are obvious and numerous, but clearly include the fact that their independent biologists both 
concluded that the 26-foot native vegetation zone is more than adequate to protect the newly-designated 
ESHA plants below Jeff and Amy’s home.  
Additionally, if the City and the HOA allowed the home to expand into the setbacks and exceed the height 
limit, the new structure would block substantial private coastal views in violation of the City’s robust 
view protection ordinance, and it would be grossly out of character with the rest of the neighborhood.  
The affected private property owners would likely sue the City, the HOA, and Jeff and Amy to protect 
their ocean views and the character of their community, and such suits would have merit. 
The law that applies to development adjacent to ESHA is Coastal Act §30240(b).  Section 30240(b) does 
not require an ESHA buffer and it does not speak to the composition of lands adjacent to ESHA.  Instead, 
it merely provides that development adjacent to ESHA must be sited and designed to avoid “significant 
degradation” of the ESHA.   
Coastal staff acknowledges this is the standard yet centers its discussion on the City’s LUP (which it 
wrote).   However, since the City does not have a full LCP, the certified LUP is not the legal standard 
applicable to this case.  Nevertheless, Coastal staff urges you to follow the LUP as “guidance,” ostensibly 
because they believe it lends some support to their recommendation, but this request is not legally 
supported and the LUP is not “evidence” upon which you can rely to support your decision. Neither the 
Coastal Act nor case law support the idea that a LUP must or even should be used for “guidance,” 
whatever that term may even mean. 
To be fair, if the Commission is to consider the City’s LUP language for “guidance,” it should also look at 
neighboring jurisdictions that have fully certified LCPs.  The certified LCP for Encinitas, the next coastal 
town to the north, does not have a minimum ESHA buffer standard, but instead allows the City to make 
site-specific determinations.  The next town, Carlsbad, has a 20-foot ESHA buffer requirement in its LCP.  
Oceanside, like Encinitas, relies on a site-specific analysis solution with no minimum buffer, or any 
buffer, required.  In Jeff and Amy’s case, they meet the requirements of Encinitas, Carlsbad, and 
                                                
3	Pursuant	to	the	applicable	CC&Rs,	all	new	homes	must	be	approved	by	the	HOA,	which	is	authorized	and	duty	bound	
to	deny	proposals	that	are	out	of	character	and	proportion	with	the	community.	
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Oceanside.  Clearly, since the Commission certified these LCPs, it is not possible for the Commission to 
legally or scientifically determine that a 50-foot native vegetation buffer must be required at this inland 
Solana Beach site in order to comply with Section 30240(b) of the Coastal Act.   

 
Without doubt, the law applicable to this matter is Coastal Act §30240(b), and you must rely on the 
objective and substantial evidence before you to apply the “significant degradation” standard.4  Both the 
City and the HOA’s biologists concluded that the project, as proposed by Jeff and Amy, will not cause 
“significant degradation” of the ESHA.  In fact, both say that the project will bring about an improvement 
over existing conditions as a result of improving 4,300 square feet of 30 year old barren land into new 
southern maritime chapparal.  These biologists are from San Diego, were not hired by the Szekeres’ and 
have specialized knowledge regarding San Diego’s southern maritime chaparral that exists on the hillside 
below Jeff and Amy’s lot. 
The below excerpts summarize the key conclusions reached by Helix and Busby: 

The proposed project would not result in direct or indirect impacts to sensitive 
biological resources or adjacent ESHA. No direct impacts are anticipated, and 
implementation of mitigation measures listed above would reduce all potential 
indirect impacts to below a level of significance.  Helix Report, November 23, 
2015.5 
I would strongly discourage any requirements on the applicant to further redesign 
the proposed project or develop alternative designs because the nominal increases 
in the setback would not provide any substantial biological protections of the 
ESHA…. It is my professional opinion that the project, as currently proposed, 
would provide an adequate buffer from the ESHA and additional setback distances 
would not be biologically based. Helix Report, August 19, 2016.  
To summarize, it is my professional opinion that Helix’s methods, results, and 
associated analysis as presented in the Biological Resources Report and as 
approved by the City of Solana Beach not only meet the industry standard for this 
type of residential project but also provide adequate information to determine that, 

                                                
4	However,	you	can	and	should	also	conclude	that	CDP	No.	6-88-514	approved	the	home	and	that	a	new	CDP	is	not	
required.		At	a	minimum,	you	must	conclude	that	Jeff	and	Amy	have	a	vested	right	to	build	a	house	on	the	graded	pad	
approved	and	created	pursuant	to	CDP	No.	6-88-514.	
5	The	City	hired	Helix.		These	statements	were	made	based	on	a	previous	design	when	the	home	was	sited	closer	to	the	
ESHA	than	the	project	now	before	you.		
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with the implementation of the mitigation measures included in the report, the 
impacts to sensitive biological resources associated with this project would be less 
than significant. As such, I concur that there are no reasons for concern with the 
current plans.  Busby Biological Services Report, October 4, 2016.6 

The Helix and Busby conclusions are supported by their on-site observations, expert familiarity with San 
Diego biology, and common sense.  Given that development already surrounds the ESHA plants on all 
sides, and that no other homes provide any buffer, it is impossible to conclude that Jeff and Amy’s house, 
which will be constructed on a 30-year old graded pad and maintain a 57’10” foot separation from the 
ESHA plants, could cause significant degradation of the plants on the slope below.   
As conditioned by Coastal staff’s proposed resolution, no reasonable home is possible on the site and 
would thus lead to an obvious regulatory taking.  Coastal staff erroneously believes that the Commission 
can escape takings liability as long as the special conditions allow some use of a property.  This overly 
narrow view is incorrect for several reasons. 
One, since HOA will not approve a smaller structure, the Coastal staff recommendation would in fact 
deprive Jeff and Amy’s lot of all value.  This is a clear taking.  Two, Coastal staff ignores the “investment 
backed expectations” side of the regulatory takings analysis.  “Where a regulation places limitations on 
land that fall short of eliminating all economically beneficial use, a taking nonetheless may have occurred, 
depending on a complex of factors including the regulation's economic effect on the landowner, the extent 
to which the regulation interferes with reasonable investment-backed expectations, and the character of 
the government action.” Palazzolo v. Rhode Island (2001) 533 U.S. 606, 617-618 (“a state may not evade 
the duty to compensate on the premise that the landowner is left with a token interest”).  
At Thursday’s hearing, it will be clear that Coastal staff’s recommendation is not supported by the law, 
applicable precedents, or any substantial evidence that Jeff and Amy’s home will cause significant 
degradation of the erstwhile ESHA on the steep slope below their home.  Importantly, we believe you will 
also conclude that Coastal staff’s recommendation asks you to render an indefensible decision that is 
entirely inconsistent with past Commission action in this very neighborhood and elsewhere in Solana 
Beach.  See Slide 14. 
Moreover, given the physical constraints of this site, coupled with the requirements of the City’s 
municipal code and applicable CC&Rs, Staff’s recommendation would allow no more than a 
dysfunctional, unmarketable, and undesirable 1,905 square foot home.   
By contrast, the Commission has expressly approved every other home in this neighborhood at an average 
size of 5,088 square feet and with no native vegetation buffer requirement whatsoever.  The Commission 
has expressly allowed every other home in this neighborhood to include development up to the ESHA, 
and even allowed one home to build a large wall in the ESHA.  Frankly, it is difficult to square the staff 
recommendation with the facts as we see them, and we respectfully request that you approve Jeff and 
Amy’s application as submitted. 

                                                
6	Busby	was	hired	by	the	HOA	after	Jeff	and	Amy	applied	for	a	waiver	(i.e.,	relaxation	of	HOA	standards)	in	light	of	
Coastal	staff’s	strong	desire	to	force	a	smaller	home.		The	HOA	denied	the	waiver	application	since	it	could	not	be	
established	that	a	smaller	home	would	further	protect	the	ESHA.	
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Jeff and Amy are prepared to accept all the recommended special conditions as long as they are amended 
to require the average 26-foot native vegetation zone instead of the impractical and unnecessary zone 
urged by Coastal staff.  See Slide 15. 
Respectfully submitted, 

 Jon Corn 
 
cc:   Coastal staff 
 Amy Szekeres 
 Jeff Szekeres 
 
 
 



CDP 06-16-0500 is in Solana Beach, San Diego County 
1.5 miles from ocean, East of 5, surrounded by urban residential development 

525 San Julio Road CDP 06-16-0500 (Szekeres) 

1 

X 

San Elijo Lagoon 



ESHA 

ESHA 
ESHA 

525 San Julio  
CDP 6-16-0500  

San Julio Rd 

CDP 6-93-214 

CDP 6-92-126 

CDP 6-94-30 

CDP 6-92-079-W 
1237 

CDP 6-92-245 

CDP TBD 

All adjacent precedents found in conformance 
with Coastal Act 30240(b) without any ESHA 
buffer or irrigation restrictions 

CDP 6-94-164 / DL 
Wall Against ESHA 

6-16-0500 Average 

Home Sq Ft 5,141 5,088 

Max Depth 50’6” 60’6” 

Useable Backyard 2,670 sq ft 3,443 sq ft 

Native Veg Buffer 26’3” 0 ’ 

ESHA 

2 

CDP 06-16-0500 Last of 8 Lots to be Built 



Structure Approved by 1988 CDP 6-88-514 CDP 06-16-0500 

Applicant Has Vested Rights 
  

3 

• CDP approved all 
grading 
 

• CDP approved 10 
structures 
 

• CDP created open 
space easement 
substantially similar 
to today’s ESHA 
 

• CDP allowed 
development up to 
the open space 
easement (e.g. pool) 
 

• Average home built = 
5,088 sq ft 



House Promised by CDP 6-88-514 CDP 06-16-0500 
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1991 Rendering 
Based on CDP 
Approval 

Structure 
Approved by 
CDP 6-88-514 



Precedents CDP 06-16-0500 
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• [LCP of other communities and distance from Solana Beach] 

• Granados and 7 San Julio Homes 

 

Plenty of Local Precedents Allow for 20’ Native Vegetation Buffers 

CDP Approved Homes Native Vegetation Buffer Distance from Szekeres lot 

550 San Julio Rd 0 ft 0.1 mi 

522 San Julio Rd 0 ft 0.1 mi 

500 San Julio Rd 0 ft 0.1 mi 

530 San Julio Rd 0 ft 0.1 mi 

510 San Julio Rd 0 ft 0.1 mi 

507 San Julio Rd 0 ft 0.1 mi 

541 San Julio Rd 0 ft 0.1 mi 

734 Granados 0 ft 2.0 mi 

LCP Minimum “ESHA Buffer” Distance from Szekeres lot 

Encinitas No minimum standard 5.0 mi 

Carlsbad 20 ft 14.0 mi 

Oceanside No minimum standard 20.0 mi 



Previous CCC Comments CDP 06-16-0500 
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CDP 6-94-164/DL 

CDP 6-94-30 

San Julio Rd 

Solana Dr 

ESHA? 

CDP 9-92-079-W 

“The proposed residential construction will 
occur within the previously approved 
building envelope and graded pad….The 
project is consistent with the character of 
the surrounding community, and no 
impacts to any coastal resources are 
anticipated to occur”  
– CCC Staff Report 9-92-079 Waiver “The slope is currently 

degraded, consisting 
mainly of bare dirt and 
invasive exotics”  
– CCC Staff Report 6-94-
164 Diana Lily 

The Commission’s ecologist has visited the site and determined that the fairly isolated patch of Southern 
Maritime Chaparral that would be impacted by the proposed development is not an Environmentally 
Sensitive Habitat Area (ESHA), as the vegetation is patchy and mostly surrounded by development. 
- CDP 6-07-112 Staff Report Diana Lily 

CDP 6-07-112 / DL 



734 Granados (CDP 6-14-0734)  

ESHA 

Development / Fire Break Allowed in ESHA Buffer; No Vegetation Buffer 
7 



Landscape Plans Submitted to CCC and CDFW for 734 Granados 

8 
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525 San Julio Rd vs 734 Granados CDP 06-16-0500 (Szekeres) 
734 Granados (6-14-0734) 525 San Julio  (06-16-0500) 

Vested Rights Building pad (home demolished 2015) Building pad (CDP 6-88-514) 

Adjacent to ESHA Yes, San Elijo Ecological Reserve Yes, non-wetland, isolated, circumscribed 
by homes/streets 

Nearby Sensitive Plants Cited in 
COSB LUP 

Wart-stemmed ceanothus 
Nuttall’s scrub oak 

Wart-stemmed ceanothus  
(125’ away from lot) 

Application submitted post COSB 
LUP (2013) 

Yes Yes 

Off-site Fuel Modification by Fire No No 

Distance from Home to ESHA 55’ (~100% development/irrigation) 57’10” (~50% native vegetation buffer with 
no irrigation) – (CCC Staff wants 0%) 

Native Vegetation Buffer with no 
Irrigation 

0’ 26’3” (CCC Staff wants 50’) 

CCC Biologist/Ecologist or CDFW 
Visit 

No, confirmed by homeowner and architect Yes 

3rd Party Biology Report Required No, confirmed by public information 
requests with CDFW, COSB and CCC 

Yes (Helix & Busby) 

Precedents (i.e other granted 
CDP’s) Cited in Staff Report 

Abutting 742 N Granados, abutting 726 N 
Granados, 774 N Granados 

None. Rely entirely on LUP policies for 50’ 
buffer size 

CDFW Point of View A reduced buffer would not result in 
adverse impacts to sensitive habitat 

50 ft. ESHA buffer needed on site, 
ESHA buffer should consist entirely of 

native vegetation, ESHA buffer should not 
contain built or maintainable structures 

Administrative Permit Yes No (May 2017 hearing required) 
9 



Solana Hills Estates History CDP 06-16-0500 
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Address CDP Approval Type 

Entire Subdivision 6-88-514 Consent Calendar 

550 San Julio Rd 6-92-079 - S Sarb Waiver 

522 San Julio Rd Unknown Waiver 

500 San Julio Rd 6-92-126 - L Owens Administrative 

530 San Julio Rd 6-92-245 – P Webb Administrative 

510 San Julio Rd 6-93-214 – L Owens Administrative 

507 San Julio Rd 6-94-164  - D Lily Administrative (wall in ESHA) 

541 San Julio Rd 6-94-30 – L Owens Regular 

1138 Solana Drive 6-99-45 – D Lily Regular 

1128 Solana Drive 6-07-112 – D Lily Regular – (owner let expire, No 
ESHA designation in Staff Report) 

Diana Lily and Lisa Schlembach Working on My Application 
  



Outline of Existing, Vested Building Pads 
Property Line 

CDP 06-16-0500 Steep Slopes Adjacent to ESHA 
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25%-40%+ grade slope 4,300 sq ft native 
vegetation to be planted 

and made into open 
space easement 

100% of Area Outside Building Pad Dedicated to Native Vegetation Buffer 



c 

50’ Setback from ESHA 
= ~750 sq ft of pervious pavers in ESHA Buffer/fire break 
= ~1250 sq ft of retention basin in ESHA Buffer/fire break 

Outline of Existing, 
Vested Building Pads 

CDP 06-16-0500 Proposed Home + Vegetation Buffer 
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50’ 



Restrict development to orange 
building area (10 - 15% lot) 

 
 

As proposed by Staff, home would 
have ~6,300 sq ft native vegetation 
buffer while 7 other CDP approved 

homes have 0 sq ft  
 

My proposal as designed would 
provide 4,300 sq ft native 

vegetation buffer 
 

Native vegetation buffer plus fire 
break will take 65-70% of lot 

 

CDP 06-16-0500 Coastal Staff Recommendation 

Staff Recommendation Materially Out of Character with Community 
  

13 



• Grading and structure approved by CCC in 1988 

• All homes deemed in conformance with 30240 despite NO ESHA buffer 

• Slope deemed NOT ESHA by CCC Ecologist’s in 2008 CDP 6-07-112 

• As designed, Szekeres home provides 57’10” ESHA buffer 

• Staff believes ESHA buffer must contain 100% native vegetation 

• Section 30240 standard is “significant degradation” only  

¾ No ESHA buffer minimum 

¾ No 100% native requirement 

• Solana Beach lacks certified LCP; Coastal Act is standard of review 

• Two independent biologists (Solana Beach, HOA) indicate my project does not 

significantly degrade (30240b) the nearby ESHA  

 

Key Considerations CDP 06-16-0500 
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• Change Special Condition 1a and 1b from 50 ft to “no less than 20 ft” as in 

Exhibits from Szekeres CDP Application 

¾ 100% of lot between the vested pad and SW property line being granted by 

applicant to native vegetation buffer 

• Conform remaining Special Conditions to reflect the modified native vegetation 

buffer and location of retention basin  

• Accept all other Special Conditions 

 

 

 

Resolution CDP 06-16-0500 

15 




