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CONSENT SETTLEMENT AGREEMENT AND  
CEASE AND DESIST ORDER CCC-17-CD-02  

 
BACKGROUND 

 
The California Coastal Commission (“the Commission”) issued a "Notification of Intent 
to Commence Cease and Desist Order and Restoration Order Proceedings and 
Administrative Civil Penalties Proceedings," dated March 17, 2016, to RMC Pacific 
Materials, LLC d/b/a CEMEX (the “NOI”), alleging certain violations of the Coastal Act 
by the Lapis sand plant operations located on Lapis Road in the City of Marina, Monterey 
County, California. 
 
CEMEX has disputed and continues to dispute the Commission's allegations set forth in 
the NOI and asserts that it conducts the Lapis sand plant operations lawfully.  
 
This Consent Settlement Agreement and Cease and Desist Order number CCC-17-CD-02 
(this “Agreement”) represents a resolution by the parties hereto of a disputed matter to 
avoid the cost and uncertainty of proceedings related to the NOI and/or litigation.  
CEMEX does not acknowledge any violation, liability, or fault with respect to the 
allegations of the NOI or otherwise, and this Agreement shall not be deemed or construed 
to suggest, imply, or establish otherwise. 

 
 
1.0     CEASE AND DESIST ORDER CCC-17-CD-02  

 
Pursuant to its authority under California Public Resource Code (“PRC”) Section 30810, 
the California Coastal Commission (“the Commission”) hereby orders and authorizes 
RMC Pacific Materials, LLC d/b/a CEMEX, owner and operator of the Lapis Sand Plant, 
(“CEMEX”) and all its successors in interest, assigns, employees, agents, contractors, any 
persons acting in concert with any of the foregoing with respect to the Site (defined in 
Section 3.7 below), and any future owners of the  Property (defined in Section 3.1 below) 
other than the transferee pursuant to Section 6.1, below, (collectively referred to 
hereinafter as “Respondent”), to undertake the activities allowed or required by this 
Agreement.  By its execution of this Agreement, CEMEX (without admitting that it has 
violated the Coastal Act or otherwise acted unlawfully and without admitting any 
allegation made with respect to its Lapis operation), agrees to do the following (all 
subject to and in accordance with the terms and conditions of this Agreement) on the 
Site: 

 
1.1  Cease and desist (pursuant to and consistent with Section 4.1, below) from (i) 

Extraction Operations, as defined in Section 3.6, below, including any extraction 
resulting in the creation of ponds and (ii) placement of any floating dredge and 
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development associated with the placement and installation of a dredge, such as 
placement and installation of anchors and mooring cables, pipes, a pump station(s), 
and any other facilities used to operate a dredge.  

 
1.2 Remove (pursuant to and consistent with Section 5.0, below and the Removal Plan 

approved pursuant thereto) the physical structures and materials required to be 
removed by the Reclamation Plan, as that phrase is defined in Section 3.5, below, 
and those identified for removal in the removal schedule attached hereto as Exhibit 
3 (“Removal Schedule”) that remain on the Site, including any dredges and 
associated anchors and mooring cables, pipes, and a pump station(s), with the 
exception of items that any Buyer (as defined in Section 6.1) agrees to allow to 
remain pursuant to Section 5.3.C, other than the items listed in Section 1.1, above.  

 
1.3 Cease and desist from conducting any development (as defined in PRC section 

30106) on the Site, including any industrial or commercial operations, including, as 
applicable, washing, grading, sorting, storage, loading and shipping of sand; other 
forms of grading (excluding grading to conduct the removal and restoration 
activities authorized and required by Section 5.0 of this Agreement during the 
Phase-Out and Final Removal Periods and by the Reclamation Plan); and 
intensification of use of the Site, unless authorized pursuant to the Coastal Act 
(PRC Sections 30000 to 30900), or a previously approved Coastal Development 
Permit (“CDP”), or pursuant to and consistent with Sections 3.3 or 3.4, below, as 
applicable. 

 
1.4 Secure any and all other approvals or permits for the work required herein that are 

required from Federal, State and local agencies having authority over that work, and 
comply with all the terms and conditions of such permits or other approvals.1 

 
1.5 This Agreement is not intended to and does not amend or modify the rights and 

obligations of the California State Mining and Geology Board and Respondent 
under the Reclamation Plan. 

 
2.0 NATURE OF ORDER AND OF CONSENT 
 
2.1 Through the execution of this Agreement, Respondent agrees to comply with the 

terms and conditions of this Agreement.  This Agreement orders and authorizes the 
removal and reclamation activities, among other things, outlined herein.  Nothing in 

                                                 
1 This requirement to comply with the requirements of other permits or other approvals does not obviate the 
need to comply with the requirements herein.  If Respondent cannot obtain the authorization necessary to 
perform the work required herein, Respondent must seek an amendment to this Consent Agreement to 
resolve the conflict.   If Respondent obtains other authorizations, not necessary to authorize work required 
by this Agreement, and those other authorizations would (1) allow Respondent to conduct work that is 
inconsistent with the requirements of this Agreement or (2) require Respondent to take actions inconsistent 
with the requirements of this Agreement, such authorizations shall not be construed as creating such a 
“conflict” that could allow an amendment to this Agreement. However, to the extent any such authorization 
allowed or required work inconsistent with this Agreement but not inconsistent with the Coastal Act, the 
Executive Director may consider an amendment, in his sole discretion.  
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this Agreement guarantees or conveys any right to development on the Site, other 
than the work and activities expressly authorized by this Agreement.  Any 
development subject to the Coastal Act and or the City of Marina Local Coastal 
Development Plan permitting requirements that does not have a CDP and/or is not 
enumerated in Sections 3.3  (Phase-Out Period), 3.4 (Final Removal Period), or 5.0 
(Removal), requires a CDP.   

 
2.2 Respondent agrees to include as a condition in any contracts for work related to this 

Agreement that any and all employees, agents, contractors, and any persons acting 
in concert with any of the foregoing, adhere to and comply with the terms and 
conditions set forth herein. 

 
2.3  Subject to 5.3D, Respondent, all of its successors, assigns, employees, agents, 

contractors, and anyone acting in concert with any of the foregoing, are jointly and 
severally subject to all requirements of this Agreement.  Respondent agrees to 
undertake the work required herein and agrees to cause its employees, agents, and 
any contractors performing or directing any of the work required herein, and any 
persons acting in concert with any of these entities in performing or directing such 
work, to comply with the terms and conditions of this Agreement. Respondent shall 
provide written notice to all successors, assigns, and potential purchasers of the 
Property of any remaining restrictions created by or obligations under this 
Agreement. 

 
2.4 Any development that (a) does not already have a CDP, (b) is not exempt from 

Coastal Act permitting requirements (for reasons other than vested rights, and/or the 
City of Marina Local Coastal Program permitting requirements); and (c) is not 
specifically authorized by this Agreement and is not pursuant to and consistent with 
Sections 3.3, 3.4 and 3.5, requires a CDP. 

  
3.0 DEFINITIONS 
 
3.1 “Property” 

The property that is subject to this Agreement is as follows: Lapis Sand Plant, Lapis 
Road, City of Marina, Monterey County Assessor’s Parcel Numbers (“APNs”) 203-
011-019-000, 203-011-001-000, 203-011-016, and 203-011-020.  

 
3.2  “Alleged Unpermitted Development”  

All alleged unpermitted “development” as that term is defined in the Coastal Act 
(PRC Section 30106) that the Commission asserts occurred on the Site after 
February 1, 1973, without the authorization required under the Coastal Act or its 
predecessor,2 including, but not limited to: Dredging and extraction of sand, 
resulting in the creation of ponds; placement of floating dredges and development 

                                                 
2 The predecessor to the Coastal Act was the California Coastal Zone Conservation Act of 1972, passed as 
Proposition 20.  It was codified in Division 18 of the PRC, sections 27000 through 27650. 
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associated with the dredges, such as placement and installation of anchors and 
mooring cables, pipes, a pump station(s), and other facilities; grading; and changes 
in the intensity of use of the Site. 

 
3.3 “Phase-Out Period”  

The period of time during which Respondent shall phase out permanently the 
Extraction Operations and remove all physical items listed on the Removal 
Schedule for removal by end of the Phase-Out Period and consistent with Section 
5.0, below. This period shall commence on the latest to occur of (a) the Effective 
Date of this Agreement, (b) the date the State Lands Commission  acts to approve 
the settlement attached hereto as Exhibit 1, or (c) the date the City of Marina acts to 
approve the settlement attached hereto as Exhibit 2, and shall end on December 31, 
2020. 

 
3.4 “Final Removal Period” 

The period of time to complete the inland processing and sale of sand on the 
Property, including removal of sand from onsite stockpiles, washing, grading, 
sorting, drying, stockpiling, blending, bagging, storage, weighing, loading and 
shipping of such sand, rotation or relocation of on-site inventory, and routine repair 
and maintenance of equipment and structures (hereinafter “Non-Extraction 
Operations”); remove the items identified on the Removal Schedule for removal 
from the Property during such period; complete other customary activities 
necessary to wind down a business, including personnel opportunities and 
transitions; and to initiate reclamation activities consistent with the Reclamation 
Plan, including restorative grading, revegetation with Flandarian Dune seed and 
Mesic Scrub seed mixes as described in the Reclamation Plan, and monitoring, not 
to exceed 36 months from December 31, 2020.  
 

3.5 “Reclamation Plan” 
The Reclamation Plan for the Lapis Sand Plant approved by the State Mining and 
Geology Board on June 15, 1992 pursuant to Resolution #92-12. 
 

3.6 “Extraction Operations” 
The term “Extraction Operations” refers to the collection of sand from the 
environment, including from ponds and dunes, but is not intended to and does not 
include removal of sand from onsite stockpiles, the rotation or relocation of 
stockpiles, or processing of materials from stockpiles. 
 

3.7 “Site” 
The term “Site” refers to the Property (as defined above) and the State tidelands 
seaward of the Property. 
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4.0 EXTRACTION OPERATIONS, MONITORING, REPORTING, AND 
TERMINATION 

 
4.1 Respondent shall terminate all Extraction Operations by the end of the Phase-Out 

Period as provided for in Section 3.3.  Further, Respondent may not extract more 
than 720,000 tons of sand in total from the Site between the commencement of the 
Phase-Out Period and the end of the Phase-Out Period; may not extract more than 
240,000 tons of sand from the Site in any calendar year nor import more than 5 
percent of that amount of material per year for mixing and blending to create a final 
product; as has been customary in their practice; and, for the period in calendar year 
2017 after the commencement of the Phase Out Period, may not extract more than 
the product of (x) the number of days remaining in the year after the 
commencement of the Phase Out Period divided by 365 times (y) 240,000. 

 
4.2 Monitoring Reports. 

A.  Within forty-five days after the end of each calendar quarter commencing with 
the quarter ending on December 31, 2017 through the last quarter of the Phase-Out 
Period, Respondent shall submit to the Executive Director a written report 
substantially in the form attached as Exhibit 4 (“Monitoring Report”) prepared by a 
third party acceptable to the Executive Director (which approval shall not be 
unreasonably withheld, conditioned or delayed), setting forth:  1) calculations of 
total quantities (in tons) of any and all (A) sand extracted from the Site by 
Extraction Operations and (B) materials imported onto the Site, both within that 
particular reporting period as measured in the manner described in such form, and 
2) the hours of operation of the dredge and fuel consumption to run the dredge. A 
copy of all Monitoring Reports shall also be provided by Respondent to the City of 
Marina and the State Lands Commission, at the addresses identified in Section 7.0, 
below. 

 
B. The Monitoring Reports shall include photographs taken during periodic site 
inspections, which show, at a minimum, the dredge pond (showing north, south, 
east and west directions) and any stockpiles of sand.  

 
4.3 The Commission acknowledges Respondent voluntarily implements measures to 

protect sensitive resources on the Site, such as the Western Snowy Plover. 
Respondent intends to continue such measures.  Nothing herein prohibits 
Respondent from undertaking other similar such measures during the term of this 
Agreement, subject to the Coastal Act as applicable.  

 
5.0 REMOVAL PLAN 
 
5.1 No later than ninety (90) days prior to the end of the Phase-Out Period, Respondent 

shall submit a detailed written plan to the Executive Director (“Removal Plan”), for 
review and approval, to summarize all measures to be taken in connection with the 
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removal of the physical structures and materials discussed in Section 1.2 for 
removal from the Site.  
 
A. The Removal Plan shall include a narrative describing all temporary run-off and 

erosion control measures to be used during removal activities.  The Removal 
Plan shall provide that during removal, all stock piles and construction materials 
shall be located as far away as possible from drain inlets and any waterways. No 
demolition or construction materials, debris, or waste shall be placed or stored 
where it may enter sensitive habitat, receiving waters or a storm drain, or be 
subject to wind or runoff erosion and dispersion. 

 
B. The Removal Plan shall describe the equipment to be used. With respect to the 

mechanized equipment to be used, the Removal Plan shall provide for: 
 

1. Limitations on the hours of operations for all such equipment and a 
contingency plan that addresses at a minimum: 1) impacts from equipment use, 
including disturbance of areas where revegetation and/or mitigation will occur, 
and the responses thereto; 2) potential spills of fuel or other hazardous releases 
that may result from the use of mechanized equipment and the responses 
thereto; and 3) any potential water quality impacts. 
 
2. Designated and confined areas for maintaining and washing mechanized 
equipment and processes specifically designed to control runoff. Thinners or 
solvents shall not be discharged anywhere on the Site, including into sanitary or 
storm sewer systems. The discharge of hazardous materials into any receiving 
waters is prohibited. 

 
C. The Removal Plan shall indicate that removal will occur pursuant the timeline 

listed in the Removal Schedule attached as Exhibit 3.  
 
5.2 Within forty-five (45) days of completion of removal activities, Respondent shall 

submit photographic evidence of the completed removal to the Executive Director. 
After review of the evidence, if the Executive Director determines that the removal 
did not, in whole or in part, comply with the Removal Schedule and the Removal 
Plan, this Agreement, or the Coastal Act, the Executive Director will specify 
measures necessary to ensure that the removal complies with the Removal 
Schedule, the Removal Plan, this Agreement, and the Coastal Act.  Respondent 
shall implement any specified measures, within the timeframe specified by the 
Executive Director. 

 
5.3    Final Removal Element.  

A.  Respondent agrees to commence implementation of the Reclamation Plan by 
the end date of the Final Removal Period and complete all removal and 
restoration activities required by the Reclamation Plan and any amendments 
thereto. 
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B. Respondent shall retain all responsibility for funding and completing all 
reclamation requirements pursuant to the Surface Mining and Reclamation Act 
and all responsibility for receiving final signoff of the Reclamation Plan, unless 
assumed in writing by a Buyer in a document provided to the Commission and 
as otherwise set forth herein.  

 
C.  Any structures (not including materials identified in Section 1.1) that Buyer (as 

defined in Section 6.1 below) wants to retain on the Property for uses consistent 
with the conservation and public recreational reuse of the Property shall be 
addressed via a retention proposal under this Agreement, submitted to the 
Executive Director for review and approval, and amending the Reclamation 
Plan, as needed.  Such retention and reuse may require approvals in compliance 
with applicable laws, and, if approved, may also provide for an exception to any 
removal requirements under this Agreement.  

 
D.   If the transfer of property contemplated by Section 6.0 occurs prior to the 

completion of the removal or reclamation set forth in the Reclamation Plan or 
Removal Plan, then any purchase-sale agreement between Respondent and 
Buyer (as defined in Section 6.1 below) shall set forth the party responsible for 
completing such obligations and provide that the Buyer agrees to comply with 
and fulfill all the outstanding terms and conditions of this Agreement. 

 
E. Except for the approval of the Removal Plan granted under this Agreement for 

the removal of the items required to be removed from the Site as described in 
the Removal Schedule, the Removal Plan, and the Reclamation Plan, nothing in 
this document is a guarantee of Coastal Act authorization for any development 
on the Site, and therefore the development may require a CDP from the City of 
Marina or the Commission. 

 
6.0 PROPERTY DISPOSITION  
 

6.1 Conveyance 

A.  Subject to Section 23.2, Respondent shall transfer fee title to all of the Property 
to a non-profit or governmental entity or consortium approved by the Commission, 
in consultation with the City of Marina, (“Buyer”), such approval not to be 
unreasonably withheld, that commits to hold and manage the property primarily for 
conservation purposes, with the only other allowable uses being for low-impact, 
passive recreation purposes or activities, public access, public education, removal 
activities, activities to restore native habitat, and activities consistent with existing 
easements identified by Cemex prior to the Effective Date.  Any uses that qualify as 
development as defined in the Coastal Act, and that require Coastal Act 
authorization consistent with Section 2.4, above, will require a coastal development 
permit. 
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B. The sale price for any initial transfer of the Property to Buyer shall not exceed 80 
percent of the as-is fair market value of the Property transferred, without reference 
to any restrictions for conservation purposes, in an arms-length sale as estimated by 
an MAI-designated appraiser jointly selected by Respondent and the Buyer, after 
consultation with the State Lands Commission.  The appraisal shall be prepared in 
accordance with appraisal instructions approved by the State Lands Commission 
and will be based on the potential highest and best use of the Property, will not 
consider the potential value of unmined sand, and will not assume or take into 
account any deed restriction, change in zoning or any other potential similar 
restriction on the Property that is not already in place as of June 15, 2017.  The 
Commission and the State Lands Commission will assist in identifying acceptable 
purchasers for purposes of facilitating the sale. 

C. To protect the Property in perpetuity, the purchase-sale agreement will include 
(1) a requirement that if Buyer ever chooses to transfer acquired property, Buyer 
must comply with the same requirements regarding the approval of any subsequent 
purchaser, (2) commitments with respect to allowable use(s) of the Property as 
listed above, and (3) an obligation that any future transfer must include such 
requirement and commitments for any subsequent transferee as well; provided, 
however, that Respondent’s obligations in connection with conveyance of the 
Property shall be deemed fully satisfied upon the conveyance of the Property in 
accordance with this Section 6.1. 

 

6.2 Pre-Conveyance 

A. Subject to Section 23.2 below, during the period from June 15, 2017 until the 
close of escrow or other finalization of any conveyance described in Section 6.1, 
Respondent shall not sell, grant, or otherwise convey any interest in the Property or 
any portion thereof or enter into any agreement committing itself or any future 
owner to do so, other than as permitted by this Agreement in accordance with 
Section 6.1, above. 

 
B. Subject to Section 23.2, Respondent shall not convey any new rights of 
ownership or use of the Property from June 15, 2017 until the entire Property is 
transferred pursuant to this Agreement, unless required to by law, or with the 
express written consent of the Executive Director. 
 
C. Nothing in this Agreement limits the ability of the City of Marina to adopt 
Local Coastal Program or Zoning Ordinance amendments.   
 
D. As part of the conveyance described in Section 6.1, Respondent shall prepare 
and deposit into escrow for recordation at closing, a Conservation and Public 
Access Deed Restriction, in a form and content approved by the Executive 
Director addressing the following (“Deed Restriction”): 
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1. The purpose of the Deed Restriction shall be to preserve the open space and 
habitat values of the Property and allow for public access and low-impact 
passive recreation on the Property. The Deed Restriction shall reflect that no 
development, as defined in PRC Section 30106, shall occur on the Property, 
provided that improvements to provide low-impact passive recreation, public 
access, public education, removal activities, activities to restore native habitat, 
and activities consistent with existing easements or other rights of record 
identified by Cemex prior to the Effective Date, including those noted in 
Section 23.2, will not be prohibited.  
 
2. Prior to recordation of the Deed Restriction by the Buyer, Respondent shall 
provide Commission staff with information customarily requested by the 
Commission to help in the review and approval of the form of Deed 
Restriction, including a formal metes and bounds legal description and a 
corresponding graphic depiction of the Property prepared and stamped by a 
licensed surveyor, as well as a current Preliminary Report issued by a licensed 
title insurance company within the prior 60 days. 
 
3. The Deed Restriction must be recorded against the Property by the Buyer as 
part of the closing of any escrow. 

 
4. Respondent will cooperate with the Commission and use best efforts to seek 
to ensure that the Deed Restriction is recorded free of all prior liens and 
encumbrances that the Executive Director determines would affect the interest 
being conveyed, provided that Cemex does not have to expend in excess of 
$25,000 in order to subordinate liens and encumbrances.   Following 
recordation of this deed restriction, Respondent must provide evidence, 
including a Certified copy of the recorded deed restriction obtained from the 
Monterey County Recorder’s Office for the review and confirmation of 
Commission staff that the agreed form of Deed Restriction was recorded, as 
well as an updated Preliminary Report dated after the date of recordation, 
reflecting the Deed Restriction running in the chain of title for the Property and 
recorded free of prior liens and encumbrances that Commission staff 
determined need to be subordinated and believes to have been subordinated.   
 

E. Beginning on the Effective Date, Respondent shall treat the Property as if the 
habitat protections of the Deed Restriction required by Section 6.2.D had been 
recorded, and Respondents shall comply with such restrictions thereof except that 
nothing in this provision will prevent the activities discussed in Sections 3.3, 3.4, 
or 3.5 for the periods listed therein. 

 
7.0 SUBMITTAL OF DOCUMENTS 
 
All documents submitted to the Commission pursuant to this Agreement shall be sent to: 
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California Coastal Commission With a Copy to: 
Attn: Justin Buhr California Coastal Commission  
725 Front St, Suite 300 Attn: John Del Arroz  
Santa Cruz, CA 95060  45 Fremont St, Suite 2000   
 San Francisco, CA 94105 

 
And Copies to: 
 
 California State Lands Commission   City of Marina 
 Attn: Executive Officer   Attn: Community Development Director 

100 Howe Avenue, Suite 100 South  211 Hillcrest Avenue 
Sacramento, California 95825-8202  Marina, CA  93933 
        

All documents submitted to Respondent pursuant to this Agreement shall be sent to: 
 
RMC Pacific Materials d/b/a CEMEX 
10100 Katy Freeway, Suite 300 
 Houston TX 77043  
Attn:  General Counsel 
Telephone: (800) 264-5342  
 
With Copies to: 
 
CEMEX 
3990 E. Concours St., Suite 200 
Ontario, CA 91764 
Attention: President, West Region 
Telephone: (909) 974-5500 
 
CEMEX 
1501 Belvedere Road 
West Palm Beach, Florida 33406-1501 
Attn: Legal Department 
Telephone: (561) 833-5555 

 
 
8.0 SITE ACCESS 
 
Respondent shall provide Commission staff and staff of any agency having jurisdiction 
over the work being performed under this Agreement with access to the areas of the 
Property described below, for the purposes of verifying compliance with this Agreement.  
Such access shall be granted upon the giving of 24-hour advance notice and subject to all 
Mine Safety and Health Administration rules and regulations (including any necessary 
escort), and applicable site safety rules. The Commission and other relevant agency staff, 

Appendix A 
CCC-17-CD-02 

Page 10 of 39



Cease and Desist Order CCC-17-CD-02 

11 
  

along with any necessary escort, may enter and move freely about the following areas: 
(1) the portions of the Property on which any alleged violations are located, (2) any areas 
where work is to be performed pursuant to this Agreement or pursuant to any plans 
adopted pursuant to this Agreement, (3) adjacent areas of the Property and any other area 
in order to view the areas where work is being performed pursuant to the requirements of 
this Agreement, (4) any other area where evidence of compliance with this Agreement 
may lie for purposes including, but not limited to, inspecting records, logs and contracts 
relating to  documenting and reviewing the progress of Respondent in carrying out the 
terms of this Agreement.  Nothing in this Agreement is intended to limit in any way the 
right of entry or inspection that any agency may otherwise have by operation of any law.  
 
9.0 EFFECTIVE DATE AND TERMS OF THIS AGREEMENT 
 
The “Effective Date” of this Agreement is the date the Commission votes to issue this 
Agreement; provided, however, the obligations under this Agreement (broadly construed 
to include prohibitions and other provisions, including releases) shall not become binding 
on the parties until the latest to occur of (a) the Effective Date of this Agreement, (b) the 
date the State Lands Commission acts to approve the settlement attached hereto as 
Exhibit 1, or (c) the date the City of Marina acts to approve the settlement attached hereto 
as Exhibit 2. Notwithstanding the broad construction of the term “obligations” in the 
prior sentence, the withdrawals listed in Section 14.1 and 14.3 are effective as indicated 
therein.  This Agreement shall remain in effect permanently unless and until rescinded by 
the Commission. However, if the conditions precedent in (b) and (c) are not met, a 
rescission is not required, and the Agreement shall not be in effect, unless agreed to by 
the parties.  This Agreement includes and incorporates by reference Exhibits 1 (State 
Lands Commission Agreement) and 2 (City of Marina Agreement).  
 
10.0 FINDINGS 
 
This Agreement is issued on the basis of the findings adopted by the Commission, as set 
forth in the document entitled “Staff Report: Recommendations and Findings for Consent 
Settlement Agreement and Cease and Desist Order.”  Notwithstanding the above, this 
Agreement is not intended to be, and shall not be deemed to be, an admission by 
Respondent on any matters, including the findings adopted by the Commission, but 
Respondent has agreed not to contest the issuance or enforcement of this Agreement.  
The Commission has authorized the removal and restoration activities required in this 
Agreement as being consistent with the resource protection policies set forth in Chapter 3 
of the Coastal Act.  
 
11.0 COMMISSION JURISDICTION  
 
The Commission has jurisdiction over resolution of the alleged Coastal Act violations on 
the Site pursuant to PRC Section 30810. In light of the desire to settle these disputed 
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matters, Respondent agrees not to contest the Commission’s jurisdiction to issue or 
enforce this Agreement. 
 
12.0 REVISIONS OF DELIVERABLES 
 
The Executive Director may require revisions to deliverables required under this 
Agreement, and Respondent shall revise any such deliverables consistent with the 
Executive Director’s specifications in accordance of this Agreement, and resubmit them 
for further review and approval by the Executive Director within any deadlines 
established by such modification request.  
 
13.0 DEADLINES 
 
Prior to the expiration of any given deadline established by this Agreement, Respondent 
may request from the Executive Director an extension of the unexpired deadline. Such a 
request shall be made in writing at least 10 days in advance of the deadline, and directed 
to the Executive Director, care of Justin Buhr at the Commission’s Santa Cruz office 
address identified in Section 7.0, above. The Executive Director or his designee shall 
grant an extension of deadlines upon a showing of good cause, if the Executive Director 
or his designee determines that Respondent has demonstrated that Respondent has 
diligently worked to comply with its obligations under this Agreement but cannot meet 
deadlines due to unforeseen circumstances beyond its control.  
 
The Executive Director will not extend the end date of the Phase-Out Period unless 
Respondent (1) was actually prevented from extracting sand during that period, (2) at 
times of year when they have historically extracted sand, and (3) due to a court order or 
unprecedented operational impacts from natural phenomenon.  Any such extension will 
not allow Respondent to extract any more sand than the maximum tonnages listed in 
Section 4.1, above. 
 
A violation of deadlines established pursuant to this Agreement, without an extension, 
will result in stipulated penalties, as provided for in Section15.2, below. 
 
14.0 RELEASES 
 
In light of the intent of the parties to resolve these matters in settlement and solely for the 
purpose of adoption and issuance of this Agreement, Respondent has agreed to withdraw 
the “Statement of Defense” form it submitted pursuant to Section 13181 of Title 14 of the 
California Code of Regulations (“14 CCR”) and its Claim of Vested Rights, as set forth 
below, and not to contest the legal and alleged factual bases for, the terms of, or the 
issuance of this Agreement, including the allegations of Coastal Act violations contained 
in the Notice of Intent to Commence Cease and Desist and Restoration Order 
Proceedings dated March 17, 2016.  Respondent has also agreed to withdraw any Public 
Record Act requests made to the California Coastal Commission, State Lands 
Commission and/or the City of Marina, as set forth below. Specifically, Respondent has 
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agreed not to contest the issuance or enforcement of this Agreement at a public hearing or 
any other proceeding. 
 

14.1 Vested Rights Claim 

CEMEX hereby withdraws its pending claim of vested rights, which it submitted 
on May 12, 2017, without prejudice, such withdrawal to become with prejudice 
upon the latter of the Effective Date of this Agreement, the date the State Lands 
Commission acts to approve the settlement attached hereto as Exhibit 1, or the 
City of Marina acts to approve the settlement attached hereto as Exhibit 2.  
However, if the Commission alleges a breach of this Agreement and pursues 
judicial remedies for the underlying Coastal Act violations as described herein, 
Cemex’s right to file this claim will be revived. 

14.2 Claims 

Respondent waives any and all claims it may have against the Coastal 
Commission, arising on or before the Effective Date of this Agreement. 

14.3 Statement of Defense 

Respondent hereby withdraws its Statement of Defense, which it submitted on 
May 15, 2017, without prejudice, such withdrawal to become with prejudice at 
the same time the withdrawal of Respondent’s Claim of Vested rights becomes 
with prejudice, pursuant to Section 14.1, above. However, if the Commission 
alleges a breach of this Agreement and pursues judicial remedies for the 
underlying Coastal Act violations as described herein, Cemex’s right to file this 
statement will be revived. 

14.4 Record Requests 

Respondent agrees to withdraw any and all existing requests, pursuant to the 
California Public Records Act or otherwise, that the Commission, State Lands 
Commission or the City of Marina provide records (broadly defined) to, or 
otherwise make them available to, Respondent, upon the effective date of such 
agency’s respective settlement agreement with Respondent.  Respondent shall 
also cause any similar requests made by any representative or affiliate of 
Respondent to be similarly withdrawn.  Respondent will also waive any and all 
claims it may have against the Commission based on the California Public 
Records Act upon the last effective date of the foregoing agreements.  Respondent 
hereby extends the deadlines for responding to the  above-referenced document 
requests until the respective effective dates. 

 
15.0 RESOLUTION VIA CONSENT SETTLEMENT AGREEMENTS 
 
In light of the desire to settle this matter via this Agreement and avoid litigation, pursuant 
to the agreement of the parties as set forth in this Agreement, Respondent hereby agrees 
not to seek a stay pursuant to PRC Section 30803(b) or to challenge the issuance and 
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enforceability of this Agreement in a court of law or equity, nor to sue the Coastal 
Commission, the State Lands Commission, or the City of Marina for matters covered 
hereunder associated with the Site.  If Respondent’s commitment not to sue the State 
Lands Commission or the City of Marina creates a conflict with a provision in 
Respondent’s separate agreements with either of those entities, those other agreements 
govern.   
 
16.0 SETTLEMENT/COMPLIANCE OBLIGATION  
 
16.1 In light of the intent of the parties to resolve these matters in settlement, Respondent 

has agreed to, among other things: 1) phase out and terminate the Extraction 
Operation on the Site in accordance with Section 3.3 above; 2) as part of any sale of 
the Property, to record a deed restriction over the Property to protect it in 
perpetuity; and 3) sell the Property to a Buyer reasonably acceptable to the 
Commission pursuant to the terms in Section 6.1, above. 

 
16.2 Strict compliance with this Agreement by all parties subject hereto is required. 

Failure to comply with any term or condition of this Agreement, including any 
deadline contained in this Agreement, unless the Executive Director or his designee 
grants an extension under Section 13.0, will constitute a violation of this Agreement 
and shall result in Respondent being liable for stipulated penalties in the amount of 
$10,000 per day per violation. Respondent shall pay stipulated penalties regardless 
of whether Respondent subsequently complies. If Respondent violates this 
Agreement, nothing in this agreement shall be construed as prohibiting, altering, or 
in any way limiting the ability of the Commission to seek any other remedies 
available, including the imposition of civil penalties and other remedies pursuant to 
PRC Sections 30820, 30821, 30821.6, and 30822, as a result of the lack of 
compliance with this Agreement arising on or after the Effective Date and for the 
underlying Coastal Act violations as described herein. 

 
 
17.0   SETTLEMENT OF CLAIMS 
 
The Commission and Respondent agree that this Agreement settles all of the 
Commission’s claims for relief from Respondent for the alleged violations of the Coastal 
Act occurring prior to the Effective Date of this Agreement, (including claims for civil 
penalties, fines, or damages under the Coastal Act, including under PRC Sections 30805, 
30820, 30821,and 30822), provided that the terms and conditions required herein are 
fully implemented and the obligations of this Agreement are fully satisfied, and with the 
exception that, if Respondent fails to comply with any term or condition of this 
Agreement, the Commission may seek monetary or other claims for both alleged 
violations of the Coastal Act arising on or after the date of this Agreement and for the 
violation of this Agreement. 
 
18.0  RECORDATION OF THIS AGREEMENT 
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18.1  Within 30 days after (a) execution of this Agreement by the Commission, 
(b) execution of the settlement attached hereto as Exhibit1 by the State Lands 
Commission, and (c) execution by the City of Marina of the settlement attached hereto as 
Exhibit 2; Respondent shall record this Agreement against the Property in the County 
Recorder’s Office for the County of Monterey, with a cover page acceptable to the 
Commission (to facilitate recordation) that does not alter the substance or significance of 
the recording. To ensure the recordation will occur smoothly, Respondent shall properly 
notarize this Agreement at the time the document is signed by Respondent, RMC Pacific 
Materials, LLC d/b/a/CEMEX. The Executive Director will also properly notarize the 
Agreement at the time the document is signed by the Executive Director. This Agreement 
may be executed in counterparts. 
 
18.2  The cover page for the recorded document shall indicated that, once recorded, the 
original recorded document shall be mailed to the Commission, attention of Justin Buhr, 
at the address listed in Section 7 of this Agreement.  Respondent shall also provide a 
certified copy evidencing the recordation of this Agreement within one week of the 
recordation. 
 
18.3  Upon request by Respondent, once Commission staff has determined that 
Respondent has fully complied with this Agreement, Commission staff will mail a 
clearance letter to Respondent. After receiving such clearance letter from Commission 
staff, if Respondent wishes to have the recordation of the Agreement rescinded, 
Respondent shall prepare a rescission document analogous to the procedure described in 
PRC section 30812(f), for the review and written approval by the Executive Director, and 
may only record such document upon receiving such approval. 
 
19.0  LIMITATION OF AUTHORITY  
 
Except as expressly provided herein, nothing in this Agreement shall limit or restrict the 
exercise of the Commission’s enforcement authority pursuant to Chapter 9 of the Coastal 
Act, including the authority to require and enforce compliance with this Agreement and 
the authority to take enforcement action for Coastal Act violations beyond those that are 
specified in Section 3.2 of this Agreement. Failure to enforce any provision of this 
Agreement shall not serve as a waiver of the ability to enforce those provisions or any 
others at a later time. 
 
Except as to Respondent’s agreement not to contest the issuance or enforcement of this 
Agreement at a public hearing or any other proceeding and as indicated in Section 14.2, 
Respondent is not waiving any legal rights, positions, or defenses, or conceding any 
factual matters, by entering into this Agreement; and Respondent retains the right to 
assert all of its legal rights, positions, and defenses, and present all facts and evidence in 
support thereof, in any proceeding (other than the proceeding contemplated hereby to 
issue this Agreement, any proceedings for its enforcement, or a proceeding against the 
Commission asserting claims waived in Section 14.2) for any purpose by or before the 
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Commission, any other governmental agency, any administrative tribunal, any third-
party, or a court of law. The Commission shall not assert in any such other proceeding 
that Respondent has waived any of its rights, positions, or defenses, or conceded any 
facts, by virtue of its entering into this Agreement, other than those expressly waived by 
this Agreement, including in Sections and 11.0 and 14.2. 
 
20.0 SEVERABILITY 
 
Should any provision of this Agreement be found invalid, void or unenforceable, such 
illegality or unenforceability shall not invalidate the whole, but this Agreement shall be 
construed as if the provision(s) containing the illegal or unenforceable part were not a 
part hereof.   
 
21.0 GOVERNMENT LIABILITIES 
 
Neither the State of California, the Commission, nor its employees shall be liable for 
injuries or damages to persons or property resulting from acts or omissions by 
Respondent in carrying out activities pursuant to this Agreement, nor shall the State of 
California, the Commission or its employees be held as a party to any contract entered 
into by Respondent in carrying out activities pursuant to this Agreement.  
 
22.0 GOVERNMENT JURISDICTION 
 
This Agreement shall be interpreted, construed, governed, and enforced under and 
pursuant to the laws of the State of California.  
 
23.0 CONTRACTUAL OBLIGATION 
 
23.1  This Agreement constitutes both an administrative order issued to Respondent 
personally and a contractual obligation between Respondent and the Commission, and 
therefore shall remain in effect until all terms and conditions are fulfilled regardless of 
whether or not Respondent owns any portion of the Property, except as otherwise set 
forth in Section 5.3.D, above. 
 
23.2  Notwithstanding anything in this Agreement to the contrary, this Agreement is not 
intended to and shall not be construed or deemed to supersede or interfere with any 
existing rights or obligations of California-American Water Company, a California 
corporation (“Cal Am”) related to the Property, including, but not limited, to the recorded 
easement and related option in favor of Cal Am and does not require the removal of such 
easement and related option. Respondent expressly reserves and does not waive or 
relinquish any rights it may have against Cal Am for funding and/or completion of 
reclamation requirements related to the Property pursuant to any agreement with Cal Am 
or the Surface Mining and Reclamation Act. 
 
24.0 SUCCESSORS AND ASSIGNS 
 

Appendix A 
CCC-17-CD-02 

Page 16 of 39



Appendix A 
CCC-17-CD-02 

Page 17 of 39



Appendix A 
CCC-17-CD-02 

Page 18 of 39



Appendix A 
CCC-17-CD-02 

Page 19 of 39



Appendix A 
CCC-17-CD-02 

Page 20 of 39



Appendix A 
CCC-17-CD-02 

Page 21 of 39



Appendix A 
CCC-17-CD-02 

Page 22 of 39



Appendix A 
CCC-17-CD-02 

Page 23 of 39



Appendix A 
CCC-17-CD-02 

Page 24 of 39



Appendix A 
CCC-17-CD-02 

Page 25 of 39



Appendix A 
CCC-17-CD-02 

Page 26 of 39



Appendix A 
CCC-17-CD-02 

Page 27 of 39



Appendix A 
CCC-17-CD-02 

Page 28 of 39



Appendix A 
CCC-17-CD-02 

Page 29 of 39



Appendix A 
CCC-17-CD-02 

Page 30 of 39



Appendix A 
CCC-17-CD-02 

Page 31 of 39



Appendix A 
CCC-17-CD-02 

Page 32 of 39



 
 

 
 
 
 
 
 
 
 

 

1 

2 

3 
 

In accordance with the terms of the 
Agreement, the items below shall 
be removed by December 31, 2020. 
 
The dredge, anchors and mooring 
cables.  These items are shown in 
the area noted as 1. 
 
The pipeline from the dredge to the 
booster pump.  These items are 
shown in the area noted as 2. 
 
The booster pump and related 
equipment.  These items are shown 
in the area noted as 3. 
 
Commencing December 31, 2020, 
the dredge pond area will be 
reclaimed by natural process. 

CEMEX Consent Settlement Agreement and Cease and Desist Order  
CCC-17-CD-02, Removal Plan.  
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1 

In accordance with the terms of the 
Agreement, the items below shall 
be completed by December 31, 
2021. 
 
The final grading plan and seeding 
plan for the area noted as 1. 
 

CEMEX Consent Settlement Agreement and Cease and Desist Order  
CCC-17-CD-02, Removal Plan.  
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1 

In accordance with the terms of the 
Agreement, the items below shall 
be completed by December 31, 
2022. 
 
The grading, seeding and 
commencement of long term 
monitoring for the area noted as 1. 

CEMEX Consent Settlement Agreement and Cease and Desist Order  
CCC-17-CD-02, Removal Plan.  
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In accordance with the terms of the 
Agreement, the items below shall 
be removed by December 31, 2024. 
 
The warehouse.   This item is  
shown in the area noted as 1. 
 
The bagging facility.  This item is  
shown in the area noted as 2. 
 
The screening facility.   This item is 
shown in the area noted as 3. 
 
The kiln facility.  This item is shown 
in the area noted as 4. 
 
The offices and scales.   These 
items are shown in the area noted 
as 5. 
 
The shops and wells.   These items 
are shown in the area noted as 6. 
 
The wet tower.  This item is shown 
in the area noted as 7. 
 
Removal of any other items not 
listed above, and as required by 
Reclamation Plan as defined in the 
Agreement, shown in area noted  
as 8. 

7 

CEMEX Consent Settlement Agreement and Cease and Desist Order  
CCC-17-CD-02, Removal Plan.  
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1 

In accordance with the terms of the 
Agreement, the final grading and 
seeding of the area noted as 1 by 
December 31, 2025. 

CEMEX Consent Settlement Agreement and Cease and Desist Order  
CCC-17-CD-02, Removal Plan.  

Appendix A 
CCC-17-CD-02 

Page 37 of 39



Consent Settlement Agreement and Cease and Desist Order CCC-17-CD-02 
Exhibit 4 
 
California Coastal Commission  
Attn: Justin Buhr  
725 Front St, Suite 300  
Santa Cruz, CA 95060 
 
 

CONFIDENTIAL QUARTERLY MONITORING REPORT1  
LAPIS SAND PLANT 

Lapis Road 
Marina, California  

 

Reporting Year: 20__ 

Reporting Period: ___ 1st Qtr ___ 2nd Qtr ___ 3rd Qtr ___ 4th Qtr  

 
Complete the following information: 

A. Extraction Operation during the Reporting Period: 
1. Amount of sand extracted from dredge pond:_______________ (tons) 

(Tonnage to be measured by belt scales located on discharge conveyor(s) of the wet 
plant and then reduced by a percentage of moisture (“Moisture Rate”).  Such scales 
must be calibrated no less than quarterly by an independent third party certified to 
perform such work. The Moisture Rate will be determined using industry standards 
by a certified third party materials lab common to the industry.) 

 
2. Total hours of dredge operation:_________ 
 
3. Total fuel oil usage by dredge:__________ (Kgals) 

B. Amount of blending materials (sand/gravel) imported during the Reporting Period: 
_____(tons) 

C. Attach photographs in accordance with Section 4.2 of the Agreement. 
 
Date:______________   Signature:_________________________________ 

Print Name:________________________________ 
Title:__________________________________ 

1 Submitted pursuant to the Consent Settlement Agreement and Cease and Desist Order CCC-17-CD-02 entered into 
by and between the California Coastal Commission (the “Commission”) and RMC Pacific Materials, LLC d/b/a 
CEMEX and approved by the Commission on July __, 2017 (the “Agreement”).  This Monitoring Report is due 
within forty-five (45) days of the end of each calendar quarter commencing with the quarter ending on December 
31, 2017 through the quarter ending December 31, 2020. 
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Exhibit 4 
 

Phone:_________________________________ 
 

cc: California Coastal Commission  City of Marina 
Attn: John Del Arroz    Attn: Community Development Director 
45 Fremont St, Suite 2000  211 Hillcrest Avenue 

 San Francisco, CA 94105   Marina, CA  93933 
 

California State Lands Commission 
 Attn: Executive Officer 

100 Howe Avenue, Suite 100 South 
Sacramento, California 95825-8202 
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