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€—— Capitola Wharf

Hooper’é Beach Stairway

Opal Cliffs Park

\ The Hook Stairway at the downcoast end of the
Pleasure Point Parkway

Pleasure Point Area
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Private’s Beach Looking Upcoast (the Beach to be Accessed Through the Proposed Gate and Fee)

(Note the Shoreline Armoring and Natural Topography that Cuts off Beach Access on the Upcoast
End):
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Key Beach Looking Downcoast at Medium-High Tide

(Note extensive shoreline armoring that cuts off through beach access further downcoast):
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Upper Park Area:
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Stone Retaining Walls/Landscaping:
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Landscaping, 3-foot fencing (not a part of the subject appeal/application) & 6-foot chain link side fencing
covered in ivy
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Overlook Area:
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Coastal Records Project Photo:

(Note: Private’s Beach on the left of the stairway and Key Beach on the right of the stairway)

~
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Fence/ Park Signage:
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Fence/ Parking Area in 2018 (Note: No ADA Parking Signage and ADA striping is faded):
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Top of Nine-Foot Tall Wrought-Iron Fence:
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Upper Park Area in 2016:
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Gate Attendant:
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Concrete Benches/ Landscaping in 2016:
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More Concrete Benches:
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Six-Foot High Side Chain Link Fencing (Last replaced in the Mid-2000’s):
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Beach Access Stairway:
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Beach Access Stairway:
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Beach Access Stairway:
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OCRD accessway and CDP notes for Dave King 5/18/2011

* Coastal development permit (CDP) application P-80-393 proposed a 6-foot high chain link fence

(on frontage and side yards) and a locked gate to replace the then existing 5-to-6-foot tall chain.
link fence with gate on the street frontage, and 3-to-5-foot wooden fencing on the side yards of
the project site (per P-80-393 staff report).

P-80-393 was approved in 1981, but that approvai expired-in 1983 (because the CDP conditions
were not within two years). Thus, all development associated with application P-80-393 is

- considered unpermitted (6-foot fence, locked gate, access program and fee, etc.). In addition, all

development since then (e.g., 9-foot tall wrought iron fencing and gate, etc.) is also considered

unpermitted. Unpermitted development is a violation of the Coastal Act, and requires removal or -

CDP recognition to resolve.

The existing permitted baseline for review of any new CDP application is what was, as of
February 1973 (i.e., when CDPs were first required pursuant to Proposition 20, “the Coastal
Initiative™), legally in place (i.e., that portion of development in place in February 1973 that was
covered by all necessary permits and authorizations required when it was first installed). (The
1981 P-80-393 application report says that in 1981 the site included a 5-to-6-foot chain lirik
fence with a gate on the street frontage, and 3-to-5-foot wood fences on the side yards in 1981.)

New CDP application would be for: (1) going from existing perrnifted baseline to what is out
there now; (2) any additional changes that OCRD may want to construct in near term; and (3)
permanently recognizing development authorized temporarily by recent emergency CDP.

Consolidated CDP application requires OCRD, CCC, and SC County to agree to consolidate.
Absent consolidation, would need CDP from County (everything related to blufftop
development) and CDP from CCC (everything related to stairway). These are two separate
processes, and County CDP is subject to appeal process to CCC. :

To apply for consolidated CDP, need: (1) evidence of existing permitted baseline (the “existing”
condition for CDP review); (2) inventory.of all development (a) to be constructed in near term
and (b) proposed to be recognized (the “proposed” condition for CDP analysis, consisting of
everything that is different from the existing permitted baseline); and (3) consolidation
agreement.

‘Complete CDP application also needs information documenting and explaining: (1) OCRD- V

County government relationship (structure, bylaws, etc.); (2) income and expenses by
category/source associated with accessway; and (3) alternatives to fee-based access.

August CCC hearing is in Watsonville (cim*ently scheduled for August 10-12). Complete
application would need to be in by mid-June at latest (earlier preferred) to meet internal

. deadlines for August CCC hearing. Local CCC hearing fallback would be December (currently
- scheduled for December 7-9) in San Francisco, for which complete application deadline would

be mid-October.
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- CENTRAL COAST DISTRICT OFFICE

. FAX:(831)427-4877

STATE OF CALIFORNIA—NATURAL RESOURCES AGENCY ' EDMUND G. BROWN JR.,, GOVERNOR

CALIFORNIA COASTAL COMMISSION

725 FRONT STREET, SUITE 300
SANTA CRUZ, CA 95060
PHONE: (831) 427-4863

WEB: WWW.COASTAL.CA.GOV

SENT BY REGULAR AND CERTIFIED MAIL

June 18, 2015

John Griffith, General Manager
Opal Cliffs Recreation District
~4525 Opal Cliffs Drive
Santa Cruz, CA 95062 -
Certified Mail No. 7013 2250 0000 3238 4536

Property Location: 4520 Opal Cliff Drlve Santa Cruz; APN 033-151-12 (Santa Cruz

County)
Violation': D Use of security guard, charging a fee to gain access to the bluff-

top park and Privates Beach, placement of a locked gate and 9-
foot-tall wrought iron fence, placement of restrictive signage,
installation of a shower, benches, landscaping, and other park
improvements — all without required coastal development permits
-and;

2) Failure to submit a follow- up coastal development permit
application for emergency repairs to stairway as required by
Emergency Coastal Development Permit Number 3-11-018-G.

Violation File No.: - V-3-06-012

‘Dear Mr. Griffith:

The California Coastal Act® was enacted by the State Legislature in 1976 as the successor to the
California Coastal Zone Management Act of 1972 (“the Coastal Initiative”) to provide long-term
protection of California’s 1,100-mile coastline through implementation of a comprehensive
planning and regulatory program designed to manage conservation and development of coastal
resources. The California Coastal Commission (“Commission”) is the state agency created by

: Please note that the description herein of the violation at issue is not necessarily a complete list of all development on the
subject property that is in violation of the Coastal Act/Santa Cruz County Local Coastal Program and/or that may be of
concern to the Commission. Accordingly, you should not treat the Commission’s silence regarding (or failure to address)
other development on the subject property as mdlcanve of Commission acceptance of, or acquiescence in, any such
development.

The California Coastal Act of 1976 is codified in Sections 30000 to 30900 of the California Public Resources Code. All
further section references are to that code unless otherwise indicated.
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and charged with administering the Coastal Act of 1976. In making its permit and land use
planning decisions, the Commission carries out Coastal Act policies, which among other goals,
seek to protect and restore sensitive habitats; protect natural landforms; protect scenic landscapes
and views to the sea; and provide maximum public access to the sea.

Violation

Staff has confirmed that unpermitted development, including the use of a security guard,
charging a fee to access the bluff-top park and Privates Beach, installation of a locked gate and
associated wrought-"iron fencing, restrictive use signs, a shower, benches, landscaping, and other
park improvements, all located at 4520 Opal Cliff Drive in Santa Cruz County at APN 033 151-
12 (subject property), has occurred without first obtaining a coastal development permit -
(“CDP”). We have searched our records and have not found any CDP issued by the Commission
or Santa Cruz County (“County”) that authorizes the above-described development.

Pursuant to Section 30600 of the Coastal Act and Section 13.20.050 of the County’s Local
Coastal Program (“LCP”), any person wishing to undertake development activities in the Coastal
Zone must first obtain a CDP. Development is broadly defined by Sectlon 30106 of the Coastal
Act and Section 13 10 700-D of the County s LCP as:

"Development" means, on land in or under water, the placement or erection of any solid
material or structure; discharge or a’zsposal of any dredged material or of any gaseous,
liquid, solid, or thermal waste; grading, removing, dredging, mining, or extraction of any
materials; change in the density or intensity of use of land, including, but not limited to,
subdivision pursuant to the Subdivision Map Act (commencing with Section 66410 of the
Government Code), and any other division of land, including lot splits, except where the land

- division is brought about in.connection with the purchase of such land by a public agency for
public recreational use; change in the intensity of use of water, or of access thereto; '
construction, reconstruction, demolition, or alteration of the size.of any structure, zncludmg
any facility of any private, public, or municipal utility; and the removal or harvesting of
major vegetation other than for agricultural purposes, kelp harvesting, and timber
operations which are in accordance with a timber harvesting plan submitted pursuant to the
provisions of the Z’berg-Nejedly Forest Practice Act of 1973 (commenczng with-Section
4511). (emphasis added)

The above described structures and activities, located on a coastal bluff between the first public
road and the sea, are a “change in the intensity of use of water, and access thereto” or “the
placement or erection of any solid material or structure”. Thus, they constitute “development”
as defined by the Coastal Act and the County’s LCP that requlres a CDP. Since no CDP was
issued that authorizes the dbove described development, it is in violation of the Coastal Act and
the County’s LCP.
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In addition, the Commission issued, to the Opal Cliffs- Recreation District (“OCRD”),
Emergency CDP No. 3-11-018-G on March 18, 2011. Said ECDP authorized the OCRD to
underpin and expand the foundation of the existing pier that supports the stairway that provides
access from Opal Cliff Drive and the bluff-top park to Privates Beach and the offshore surfing
area. The ECDP requires OCRD to submit a regular follow-up CDP application by May 17, 2011
to authorize the subject development, or else remove the subject development. As of the date of
this letter, no such application has been submitted and the subject development is extant. Failure

to comply with the terms and conditions of a CDP issued by the Commission is also a violation
of the Coastal Act.

~ We previously informed OCRD about these violations, including providing a summary of the

.permit history and' why development here is a violation, and have suggested remedies in the past.
However, as of the date of this letter, OCRD has not pursued any of the suggested remedies.
There has been a complete lack of OCRD effort or engagement from the time we last met with
Dave King in May of 2011 to the time we met with you and Mr. Ted Donnelly on April 22,

2015. We have been patient with OCRD, but OCRD has chosen to 1gnore these violations and do
nothmg toward thelr resolution. ‘

Resolution

We would st111 hke to work thh the OCRD to resolve this matter quickly and am1cably In order
to do so, we request that you do the followmg

1. Im'rnediately remove the gate and fencing that runs parallel to-Opal Cliffs Drive and all
restrictive use signage; allow access to the blufftop park, the stairway, and the beach
without collection of a fee (without the presence of a guard); and submlt photographlc
evidence of same to me by no later than COB July 3, 2015;

2. Call me by July 3, 2015 to discuss what, if any, development OCRD would like to
pursue CDPs for on the subject property. Depending on the nature of OCRD’s approach,
you will then need to either submit complete CDP. apphcatlons to both Santa Cruz .
County (for any development inland of the toe of the bluff) and the Commission (for the
emergency repairs), or to the Commission alone (if the County, OCRD, and the
Commission agree to a consolidated CDP process) to pursue approval of such .
-development, Please be advised that both the Coastal Act and the County’s LCP require
that development be permitted before it is undertaken,

While we are hopeful that we can resolve this matter amicably, and we are willing to assist you
to do so, please be advised that Chapter 9 of the Coastal Act has a number of potentlal remedies
to address violations of the Coastal Act including the following:

Sections 30809(a) and 30810(a) of the Coastal Act providé that the Executive Director of the
Coastal Commission and the Commission may issue an order to enforce the requirements of a
certified LCP. Section 30811 authorizes the Commission to require restoration of a site if

g
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unpermitted development inconsistent with the Coastal Act has occurred and is causing ongoing
damage to coastal resources. Additionally, Sections 30803 and 30805 authorize the- Commission
to initiate litigation to seek injunctive relief and an award of civil fines in responsé to any
violation of the Coastal Act. Section 30820(a) (1) provides that any entity who undertakes
development in violation of the Coastal Act may be subject to a penalty amount that shall not
exceed $30,000 and shall not be less than $500 per violation. Section 30820(b) provides that, in
addition to any other penalties, any entity that “knowingly and intentionally” performs or '
undertakes any development in violation of the Coastal Act can be subject to a-civil penalty of -
not less than $1,000 nor more than $15,000 per violation for each day in' which the violation
persists. Finally, since some of the a development activities described herein directly affect
public access to the sea, the OCRD could be subject to administrative penalties pursuant to
Section 30821

Thank you for your immediate attention to this matter. If you have any. qliestiens Or concerns
regarding this Ietter, or if I can be of any assistance, please feel free to contact me at (831) 427 -
4881. :

Cc:  Dan Carl, Deputy Director, Central Coast Dlstrlct Office, CCC

' Susan Craig, District Manager, Central District Office, CCC
Lisa Haage, Chief of Enforcement, CCC
Patrick Veesart, Enforcement Supervisor, Northern Districts, CCC
Ryan Moroney, Planner, Central Coast District Office, CCC
Supervisor John Leopold, Santa Cruz County
Jeff Gaffney, Director, Santa Cruz County Parks
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STATE OF CALIFORNIA ~ NATURAL RESOURCES AGENCY EDMUND G. BROWN, JR, Governor

CALIFORNIA COASTAL COMMISSION

CENTRAL COAST DISTRICT OFFICE
725 FRONT STREET, SUITE 300
SANTA CRUZ, CA 95060

Phone (831) 427-4863

FAX (831) 427-4877

WEB: WWW.COASTAL.CA.GOV

June 7, 2016

Mark Massara, Attorney at Law
1642 Great Highway
San Francisco, CA 94122

Re: Violation File Number V-3-06-012 — Opal Cliffs Recreation District

Dear Mr. Massara:

Thank you for speaking with me on May 25, 2016 by telephone and for your email on
May 26, 2016. Our apologies for taking a while to get back to you regarding the Opal
Cliffs Recreation District (“OCRD”) since our meeting on June 30, 2015 and your follow-
up letter to that meeting dated July 14, 2015. Since we spoke on June 30, 2015, we
have had some internal discussions regarding this matter and we are writing to respond

to your letter and our previous discussions regarding Coastal Act violations at the
OCRD beach accessway.

As discussed in our letter to the OCRD dated June 18, 2015, and during our June 30,
2015 meeting, there are outstanding violations at the OCRD beach accessway including
placement of an unpermitted nine-foot-high wrought iron fence with locked gate and
restrictive signage that blocks public beach access; unpermitted fee increase which
further restricts public access; presence of a security guard to prevent members of the
public from accessing the beach unless they have paid the fee; parks-related
development on the blufftop above the stairway; and failure to obtain a follow-up coastal
development permit (“CDP”) as required by Emergency Permit No. 3-11-018-G.

Our primary concern here is the unpermitted fence, gate, security guard, and fee
increase that restrict the public’s use of this public facility and access to the beach. The
OCRD recorded an access program, with an annual fee of $20, as a deed restriction on
November 22, 1991 with the following clause:

2. DURATION Said Deed Restriction shall remain in full force and effect during
the period that said permit, or any modification or amendment thereof remains
effective, and during the period that the development authorized by the Permit or
any modification of said development, remains in existence in or upon any part
of, and thereby confers benefit upon, the Property described herein, and shall
bind Owners and all his/her assigns or successors in interest.
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V-3-06-012 - Opal Cliffs Recreation District
Page2 of 11

Sometime in the late 1990s the OCRD removed the fence and gate that was the subject
of CDP No. P-80-393 and replaced it with a nine-foot-high wrought iron fence and gate
topped with razor wire. This was undertaken without a CDP. In addition, at some point,
the OCRD raised the annual “key fee” from the $20 indicated in the recorded deed
restriction to $100, also without CDP authorization.

Since the “development authorized by the permit” is no longer extant, the deed
restriction is no longer in “full force and effect”. Thus, the access program and “key fee”
that is the subject of that deed restriction is not authorized in any way.

Commission staff would not recommend approval of a CDP to authorize the unpermitted
fence, gate, guard, and fee program at this time. Thus, the fence, gate, and guard must
be removed and public access restored.

Background

As you know, there is extensive permitting and violation history related to the OCRD
property. The following is a timeline of this history:

On April 13, 1981, the Commission approved CDP No. P-80-393, which authorized
replacement of existing fences (of variable height) with a uniform six-foot-high chain-link
fence around three sides of the property. The staff report acknowledges the existence of
a locked gate restricting public access, but indicates that keys to the gate are readily
available. The staff report goes on to state that, “Some form of access control does
appear desirable due to unstable bluffs and small pocket beaches with low capacity for
public use, although access must be provided to maintain consistency with the Coastal
Act.” No discussion of fees for access is in the staff report and the Commission did not
consider or authorize fees or security guards in its action. The Commission’s action
recognized that the fence and gate provide a public safety function, in which the gate
would provide access control but would not act as an access impediment, such as is the
case with fee-based access.

CDP No. P-80-393 was approved with the following special conditions:

1. PRIOR TO ISSUANCE of this permit, permittee shall submit, for review and
approval of the Executive Director, an access program which shall provide for
public access and posting of the site as notification of such access. The program
shall be recorded as a covenant running with the land, free of all encumbrances
other than tax liens, or shall be guaranteed by such other means as may be
acceptable to the Executive Director.

2. Nothing in this condition shall be construed to constitute a waiver of any sort of a
determination on any issue of prescriptive rights which may exist on the parcel
itself or on the designated easement.
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V-3-06-012 — Opal Cliffs Recreation District
Page 3 of 11

3. Safely Review

Prior to commencement of construction, permittee shall present evidence in
writing to the Executive Director that all public safety agencies with jurisdiction in
the surrounding area (including the Capitola Fire Dept.) and the Santa Cruz
Office of Emergency Services have been conferred with, and that the proposed
development is acceptable to those agencies.

On April 28, 1981 the OCRD was sent notice that CDP No. P-80-393 had been
approved, subject to the conditions and approved plans on file with the Regional
Commission. There is no record in the file of the OCRD having acknowledged receipt
this notice, of the "prior-to-issuance” conditions having been met, or of the permit having
been issued at that time.

Despite not having a valid CDP, sometime in the 1980’s the OCRD built the subject
fence and gate and began restricting public access. Sometime in 1984/1985, the OCRD
began selling keys (charging access fees).

On August 21, 1991 (more than 10 years after Commission approval of CDP No. P-80-
393), the Commission sent the OCRD a violation letter referencing Violation File No. V-
3-91-035. That letter indicates that the project approved pursuant to CDP No. P-80-393
(fence replacement) had been completed for several years and that the OCRD was in
violation of the Coastal Act for failing to comply with the conditions of that permit. The
letter goes on to suggest that the OCRD could correct the violations by complying with
Conditions 1 and 3 of the permit. However, CDP No. P-80-393 had (1) never been
issued and (2) had long since expired in the intervening years. Thus, the referenced
conditions were not applicable and the fence and gate placed by the OCRD, and the
collection of fees for access, was unpermitted development.

Nevertheless, on November 22, 1991, the OCRD recorded a deed restriction
(Instrument No. 075069) to provide for an access program in order to comply with
Special Condition 1 of CDP No. P-80-393. On January 6, 1991 the Commission sent a
letter to the OCRD informing same that Special Condition 1 had been fulfilled, the then
violation resolved, and that the permit would issue shortly. Said letter states (in relevant
part):
“If, in the future, there is any non-conformance or non-compliance with any part
of this permit or it’s [sic] conditions, we will consider that action as an intentional
and knowing violation of your permit and deed restriction and we will pursue
penalties as per our policy.”

On January 9, 1992, despite the CDP having long expired, Commission staff “issued”
the CDP. Standard Condition 3 of CDP No. P-80-393 states:

Compliance. All Development must occur in strict compliance with the proposal
as set forth in the application for permit, subject to any special conditions set
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V-3-06-012 — Opal Cliffs Recreation District
Page 4 of 11

forth below. Any deviation from the approved plans must be reviewed and
approved by the staff and may require Commission approval

The permit was signed, on behalf of the OCRD, by Rick Harron, on January 31, 1992,
who acknowledged receipt of the permit and agreed to abide by the terms and
conditions of same.

Sometime in the late 1990s, despite signed assurance that the OCRD would comply
with the terms and conditions of CDP No. P-80-393, and despite notice given in our
1991 violation letter (above), the OCRD removed the fence and gate that was the
subject of that permit and replaced it with a nine-foot-high wrought iron fence and gate
topped with razor wire. This was undertaken without a CDP, in violation of the terms
and conditions of CDP No. P-80-393, which the OCRD had agreed to comply with. In
addition, at some point, the OCRD raised the annual “key fee” from the $20 indicated in
the recorded deed restriction to $100. As stated above, the Commission’s action on
CDP No. P-80-393 did not include approval of a fee program to obtain access to the
OCRD beach. In addition, the fee increase was implemented without a CDP or any
discussion with Commission staff regarding why the fee increase was needed or how
such a fee increase might affect the public’s ability to access to the beach.

In April 2006, the Commission’s enforcement staff opened Violation File No. V-3-06-012
for the nine-foot-tall fence with razor wire and gate, the placement of a security guard,
and for the “key fee”. Commission staff met with the OCRD in June 2006 to discuss the
violations and, on October 4, 2006, Commission staff sent the OCRD an enforcement
letter memorializing that meeting, further discussing the subject violations, asking the
OCRD to cease from using a security guard, and asking OCRD to submit a CDP
amendment application to request authorization for the new fence and other
improvements contemplated by the OCRD at that time. In addition, the letter asked that
the amendment application include a facilities plan to address security and the fee
program and noted that the razor wire had been removed.

In 2007 the OCRD applied for an amendment to CDP No. P-80-393 (No. P-80-393-A1)
to authorize, after-the-fact, the nine-foot-tall wrought iron fence and gate (and some new
additional fencing), fee program changes, use of a security guard, and other
development, including landscaping and irrigation, showers, water faucet upgrade, new
stair railings, and a concrete pathway. The application was filed on August 2, 2008 and
was set for a hearing on January 7, 2009. Prior to the commencement of the hearing,
the Executive Director determined that the staff report analysis was missing important
background and context regarding the nature of the violations and whether the original
CDP was still valid (or if it had expired) and thus whether a CDP amendment was
properly before the Commission. Commission staff subsequently began research on
these issues, and staff's conclusions were ultimately shared with OCRD (see below).

On March 18, 2011, and in response to an emergency request by OCRD, Commission
staff issued Emergency Permit No. 3-11-018-G authorizing the OCRD to perform
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V-3-06-012 — Opal Cliffs Recreation District
Page 5of 11

emergency work on the foundation of the beach access stairway. Condition 1 of
Emergency Permit No. 3-11-018-G states:

The enclosed ECDP acceptance form must be signed by the Opal Cliffs
Recreation District's designated representative and returned to the California
Coastal Commission’s Central Coast District Office within 15 days of the date of
this permit (i.e., by April 2, 2011). This ECDP is not valid unless and until the
acceptance form has been received in the Central Coast District office.

There is no record in the file of the required acceptance form having been signed and
returned to the Central Coast District Office. Thus it appears that Emergency Permit No.
3-11-018-G was never validated. Either way, that work was never recognized by a
regular CDP as required, and thus the emergency stairway foundation work is
unpermitted development as well.

On May 18, 2011, Commission staff met with Dave King, representing the OCRD. At
that meeting, Mr. King was presented with a memo entitled “OCRD accessway and
CDP notes for Dave King 5/18/2011". At that meeting, the CDP history was discussed,
including the expiration of CDP No. P-80-393. In addition, OCRD was advised to apply
for a consolidated (Commission and Santa Cruz County) CDP for all development or
changes from the baseline condition of the subject property (i.e., the state of the
property as of February 1973), any additional development that the OCRD might want
to undertake in the near term, and permanent authorization for the development
undertaken pursuant to Emergency Permit No. 3-11-018-G. That memo made it clear
that the fence, gate, fee, guard, and related development were all unpermitted, and that
the OCRD was responsible for rectifying those violations as soon as possible. Despite
Mr. King’s assurances that OCRD would move to promptly resolve such issues, OCRD
chose instead to do nothing, and we did not hear from OCRD for some years after that.

Ultimately, Commission staff began receiving complaints from the public about the
unpermitted fence, gate, fee, and guard, and the lack of resolution. It became clear that
OCRD had not done anything in response to the May 18, 2011 meeting and memo.
Staff contacted the OCRD, and on April 22, 2015, Commission staff again met with the
OCRD (represented by John Griffith and Ted Donnely). The May 18, 2011 memo was
again discussed. Mr. Griffith and Mr. Donnelly were informed that they would have to
complete the acceptance form for Emergency Permit No. 3-11-018-G (and a copy was
emailed to John Griffith on that day) and secure the required follow-up regular CDP to
authorize the work done under the emergency permit. Again, there is no record in the
file that the acceptance form was ever signed and returned. The OCRD indicated that
they would like to obtain a CDP for the existing fence/gate and the fee program and
staff's response was that fee-based access is antithetical to the Coastal Act at this
focation and that we did not support a fee access program at this location. Alternatives
to fee-based access were discussed, including the possibility of the County Parks
Department taking over management and opening the access as a free accessway
comparable to its other publicly-funded beach access stairways. The OCRD was aiso
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informed that a new violation file had been opened for the unpermitted development on
the subject property including the fence, gate, fee, guard, and related development.

On June 18, 2015, Commission enforcement staff sent another letter to the OCRD
(reference Violation File No. V-3-06-012) regarding violations on the subject property
including: use of a security guard; charging a fee to gain access to the park and the
beach; placement of a locked gate and nine-foot-tall wrought iron fence; placement of
restrictive signage; installation of a shower, benches, landscaping, and other park
improvements; and failure to submit a follow-up coastal development permit application
for emergency work undertaken pursuant to Emergency Permit No. 3-11-018-G (for
which Commission staff never received the required signed acceptance form). The
OCRD was also informed that resolution of the violations would require: removal of the
gate and fencing and all restrictive use signage; allowing access to the park, the
stairway, and the beach without collection of a fee and without the presence of a guard
and; a consolidated CDP to authorize all other development that had been undertaken
on the subject property, including landscaping and other improvements, and upgrading
of the beach stairway’s foundation.

On June 30, 2015 Commission staff met with you, as the OCRD’s representative, to
discuss the June 18, 2015 letter, the OCRD’s violation and permitting history, and
resolution of outstanding Coastal Act issues related to the OCRD property.

On July 14, 2015 you sent Commission staff a letter referencing the above meeting and
indicating that you had discussed the content of that meeting with OCRD officials. Your
letter proposes a framework for resolution of outstanding issues including: filing for a
follow-up CDP for Emergency Permit No. 3-11-018-G; restarting the process to bring
CDP No. P-80-393-A1 back to hearing, including submittal of materials to include all
physical development onsite and “standards” for the fee access program. Please note
that we do not agree with your proposed resolution strategy, and continue to advise, as
we have consistently done for the last decade, that, per the Coastal Act, the fence, gate,
fee, and guard system are not appropriate for the public accessway at this location, and
need to be eliminated. See also below.

Public Access Violation

Section 30210 of the Coastal Act requires that “maximum access... shall be provided
for all the people...”; Section 30211 requires that “Development shall not interfere with
the public’'s right of access to the sea where acquired through use or legislative
authorization...”; Section 30212 requires public access to be provided in new
development projects; Section 30212.5 requires public access facilities such as these to
be distributed in such a way as to address overcrowding and overuse at individual
areas; Section 30213 protects, encourages, and provides for lower cost public
recreational opportunities (such as surfing and beach-going); Section 30220 protects
areas that provide water-oriented recreational activities; and Section 30223 requires

protection of upland areas, such as the bluff-top portion of the site, that are necessary to

Exhibit 3
A-3-SC0O-18-0004
Page 11 of 27




V-3-06-012 — Opal Cliffs Recreation District
Page 7 of 11

support recreational uses along the water. Maximizing public access to and along the
coast and maximizing public recreational opportunities in the coastal zone are high
priorities for the Coastal Commission, and are specifically protected in the Coastal Act
and are stated as basic goals of the state for the Coastal Zone in Section 30001.5 of the
Coastal Act.

The placement of the abovementioned unpermitted fence, gate, fee program, and guard
directly interferes with the public’s access to, and use of, the publicly funded accessway
and public beach below. In addition, the OCRD accessway is a public accessway that
has been publicly funded and is run by a public agency for the benefit of the public, and
it is the only accessway to the beach between the free public stairway at 415 Avenue in
Santa Cruz County and the free public stairway at Hooper Beach in Capitola, a distance
of a mile. It provides access to the only substantive sandy beach area between those
other two stairways in Opal Cliffs, and it provides access to a very popular surfing area
offshore. Access to the sandy beach area at the OCRD accessway is only possible from
up and downcoast during extreme low tides via a half-mile walk, and access to the
surfing area offshore is made difficult by the sheer distance involved requiring a half-
mile paddle. In short, not only is general public access precluded by OCRD’s
unpermitted development, but this blocked access is also critical to the public being able
to access this mile-long stretch of coast at all.

In addition, the property owned by the OCRD is a bluff-top park that provides
opportunities for the public to enjoy views of Monterey Bay, whale watch, and other
recreation opportunities. The placement of the abovementioned unpermitted fence,
gate, fee program, and guard directly interferes with the public’s access to this public
park and public recreation opportunities.

Thus the subject unpermitted development activities are inconsistent with the
requirements of the Coastal Act, including but not limited to the Sections identified
above. The unpermitted development blocks significant and important public access
when there are no other alternatives for those who cannot or will not pay the
unpermitted fee (or cannot pay the fee because it is unclear how a key may be obtained
if at all). The unpermitted $100 fee is also exorbitantly high, and is out of the reach for
those of limited means, thus falling disproportionally on those least able to afford it. In
other words, beach and surfing access, park access, and public view opportunities at
this important location are essentially prohibited unless you are willing and able to pay a
$100 fee.

In cases involving violation(s) of the public access provisions of the Coastal Act, which
is the case here, Section 30821 authorizes the Commission to impose administrative
civil penaities in an amount of up to $11,250 per day for each violation.

Section 30821(g) states the following:
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“Person,” for the purposes of this section, does not include a local government, a
special district, or an agency thereof, when acting in a legislative or adjudicative
capacity.

While we recognize that the OCRD is a special district, it is not clear that the OCRD was
acting in a legislative or adjudicative capacity when it repeatedly failed to comply with
permit requirements or when it “knowingly and intentionally” placed unpermitted fences,
a gate, and a guard, and charged fees reaching $100 (and other development) on the
subject property. Thus, the OCRD could be subject to administrative penalties pursuant
to Section 30821 if we cannot resolve this matter expeditiously. Please consider this
letter to be written notification of public access violations for the purposes of Section
30821.

Summary

During the course of our review of CDP No. P-80-393 and the proposed amendment
application (No. P-80-393-A1) it came to our attention that the original CDP conditions
were not met within the requisite timeframe and the permit expired long ago. As a result:
(1) the development identified in CDP No. P-80-393 is not authorized; and (2) there is
no CDP to amend. Thus, the OCRD’s previous amendment application is moot.

As you know, CDP No. P-80-393 was originally approved by the Coastal Commission in
1981, and it authorized the OCRD to install a six-foot-tall chain-link fence with a gate
fronting Opal Cliff Drive and fencing running perpendicular from Opal Cliff Drive toward
the bluff edge. CDP No. P-80-393 was subject to a number of terms and conditions,
including the requirement for a recorded public access program consistent with the
Coastal Act. Although a public access program was recorded ten years later in 1991,
the CDP had already expired by that time on its own terms two years following the date
it was approved (i.e., it expired in 1983). The recordation of the access program after
the CDP had expired did not and cannot retroactively resurrect an expired CDP. As a
result, not only is the existing nine-foot tall wrought iron fence/gate system at the site
not authorized by a valid CDP, but neither is the fence/gate development that was
originally authorized by CDP No. P-80-393 nor is the recorded public access program
and its associated access fee program.

Moreover, the OCRD removed the development that was the subject of CDP No. P-80-
393 and replaced it with a completely different (unpermitted) gate, fence, fee program,
and guard (see above). Since the development that was “authorized” by the permit is no
longer extant the deed restriction is no longer in effect. Thus, the access program and
‘key fee” that was the subject of that deed restriction is not authorized in any way. As
we previously noted, the fee program was never discussed nor approved by the
Commission, staff did not have the authority to approve a deed restriction with a fee
program absent Commission approval, and the OCRD did not obtain coastal
authorization to raise the fee.
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Furthermore, while the OCRD applied for, and Commission staff granted Emergency
Permit No. 3-11-018-G for foundation work on the stairs, there is no record in the file of
the required acceptance form having been signed and returned to the Central Coast
District Office. Thus it appears that Emergency Permit No. 3-11-018-G was never
validated and the work conducted pursuant to that permit is unpermitted after-the-fact
development in need of authorization through the regular coastal permitting process.

Finally, other development has been placed on OCRD’s property over the years, as
noted above. As discussed above in the “OCRD accessway and CDP notes for Dave
King 5/18/2011” memo, all development that has occurred, or development activities
that have commenced, after February 1, 1973 must be authorized by a CDP. The
OCRD has no CDPs authorizing any such development on the subject property.

Resolution

It is unfortunate that this matter has not been resolved to date, including in the last
decade within which we have been discussing resolution with OCRD. In any case, the
bottom line is that CDP No. P-80-393 was never validly exercised, and it therefore
expired. The gate, fencing, fee and guard issues, as well as other related development
issues have persisted for more than 30 years without a CDP, and we need to bring this
matter to a close once and for all in a manner better reflective of Coastal Act and Santa
Cruz County Local Coastal Program (LCP) objectives and priorities for public
accessways such as this, including the mandate to maximize public recreational access
opportunities.

From our perspective, including because the original CDP authorization expired long
ago, the fence/gate/fee/guard at the site is not recognized by a valid CDP, and the deed
restriction is no longer in effect, the appropriate course of action, consistent with the
requirements of the Coastal Act and the LCP, is to remove the fence/gate/fee/guard and
allow the accessway to be used by the general public, comparable to all other public
coastal accessways in Santa Cruz County. In this respect, the County operates its
public beach access stairways without fences, gates, fees, or guards, and we see little
reason why this accessway should be any different, whether it continues to be operated
by the OCRD as a special district of County government or whether responsibility for its
operation within the County shifts to a different County agency (e.g., County Parks). In
fact, it is unclear why a fee for access and locked gate and guard system would be
required in this case, particularly when the accessway in question is public, it is run by a
public agency, and it has been built with public funding.

Therefore, in order to resolve this matter, the OCRD must do all of the following:

1. Cease from engaging in unpermitted development activities on the subject
property;
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2. Remove the fence, gate, and guard and cease from charging access fees, and
submit evidence demonstrating same to me by no later than Thursday, June 30,
2016;

3. Submit a complete CDP application(s) seeking authorization for any remaining
development (e.g., the landscaping, irrigation, water faucet upgrade, new stair
railings, concrete pathways, emergency work on the stairway, etc. that has
occurred on the subject property since February 1, 1973 by Friday, July, 15,
2016. Since much of the subject unpermitted development is located within the
jurisdiction of the County of Santa Cruz, you will need CDPs from both the
County and the Coastal Commission to retain same, unless the County and the
OCRD agree to a consolidated permit pursuant to Section 30601.3 of the Coastal
Act.

While we are hopeful that we can resolve this matter amicably, please be advised that
the Coastal Act has a number of potential remedies to address violations of the Coastal
Act including the following:

Section 30809 states that if the Executive Director of the Commission determines that
any person has undertaken, or is threatening to undertake, any activity that may require
a permit from the Coastal Commission without first securing a permit, the Executive
Director may issue an order directing that person to cease and desist. Section 30810
states that the Coastal Commission may also issue a cease and desist order. A cease
and desist order may be subject to terms and conditions that are necessary to avoid
irreparable injury to the area or to ensure compliance with the Coastal Act. Section
30811 also provides the Coastal Commission the authority to issue a restoration order
to address violations at a site. A violation of a cease and desist order or restoration
order can result in civil fines of up to $6,000 for each day in which each violation
persists.

Additionally, Sections 30803 and 30805 authorize the Commission to initiate litigation to
seek injunctive relief and an award of civil fines in response to any violation of the
Coastal Act. Section 30820(a)(1) provides that any person who undertakes
development in violation of the Coastal Act may be subject to a penalty amount that
shall not exceed $30,000 and shall not be less than $500 per violation. Section
30820(b) states that, in addition to any other penalties, any person who “knowingly and
intentionally” performs or undertakes any development in violation of the Coastal Act
can be subject to a civil penalty of not less than $1,000 nor more than $15,000 per
violation for each day in which each violation persists.

" In cases involving violations of the public access provisions of the Coastal Act, Section
30821 also authorizes the Commission to impose administrative civil penalties in an
amount of up to $11,250 per day for each violation (as discussed above).

Finally, Section 30812 authorizes the Executive Director to record a Notice of Violation
against any property determined to have been developed in violation of the Coastal Act.
If the Executive Director chooses to pursue that course, you will first be given notice of
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the Executive Director's intent to record such a notice, and you will have the opportunity
to object and to provide evidence to the Commission at a public hearing as to why such
a notice of violation should not be recorded. If a notice of violation is ultimately recorded
against the property, it will serve as notice of the violation to all successors in interest in
that property.

In closing, this matter requires OCRD’s full attention. Resolution, that has proven
elusive for so long, can no longer be allowed to be put off. The public access issues
here are very clear, and our position regarding the fence, gate, guard, and fee program
that are currently in place or operating at the site without authorization remains the
same as we have long communicated to OCRD. We ask for OCRD’s full cooperation in
resolving this matter as directed above, and are available to talk with you or OCRD
officials to discuss this matter further and to assist the OCRD with compliance, as well
as the subsequent permitting process for the remaining public access features and
amenities. We are also available to discuss potential alternative management scenarios
with both the OCRD and the County Parks Department, who has expressed an interest
in taking over management at this location. Please contact me at 831-427-4863 if you
have any questions regarding this letter.

Sincerely,

N. Patrick Veesart
Enforcement Supervisor
Northern Districts

cc.  Dan Carl, Deputy Director
Lisa Haage, Chief of Enforcement
Susan Craig. Central Coast District Manager
Ryan Moroney, Planning Supervisor
Sharif Traylor, Enforcement Analyst
Matt Christen, Staff Counsel
John Leopold, First District Supervisor, County of Santa Cruz
Jeff Gaffney, Director, Santa Cruz County Parks
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STATE OF CALIFORNIA - NATURAL RESOURCES AGENCY

CALIFORNIA COASTAL COMMISSION
CENTRAL COAST DISTRICT OFFICE

725 FRONT STREET, SUITE 300

SANTA CRUZ, CA 95060

Phone (831) 427-4863
FAX (831) 4274877
WEB: WWW.COASTAL.CA.GOV

August 12, 2016

Mark Massara, Attorney at Law; OCRD representative
1642 Great Highway
San Francisco, CA 94122

Re: Violation File Number V-3-06-012 — Opal Cliffs Recreation District
(“OCRD”); Privates Beach

Dear Mr. Massara:

When we met with OCRD (Ted Donnelly, Stuart Gasner, and Mark Massara) on July 7,
2016 regarding the above case, we again discussed past history and how best to
resolve the outstanding Coastal Act/LCP violations that are the subject of this
enforcement case. Obviously, the easiest and most direct way to resolve this matter is
for OCRD to remove the fence, gate, and guards, cease charging illegal beach access
fees, and apply for a coastal development permit (“CDP”) to authorize the remaining
development onsite. That was our initial enforcement direction to OCRD, which was
required to be accomplished by June 30, 2016. OCRD did not do so, and thus missed
the enforcement deadline. Since OCRD declined this path, and in the spirit of active
problem-solving to open this public accessway to unencumbered public use, we also
discussed an alternative resolution path.

That alternate path would be for OCRD to apply for an “after-the-fact’” CDP seeking
authorization for all development that has occurred on the subject property since CDP
requirements commenced in 1973, including the fence/gate/guards/fees and
authorization for repairs to the stairs, now unpermitted, that occurred pursuant to
temporary emergency authorization. While we strongly suggested that OCRD apply for
a consolidated CDP from the Commission in such scenario, OCRD made it clear that
they prefer to seek separate CDPs from both the County and the Commission despite
the additional staff time and expense that would be involved.

At the July 7, 2016 meeting, we indicated that if OCRD agreed to resolve this matter
through such a CDP process, the unpermitted fence and gate could remain in place
while that process plays out, but only if the gate was unlocked during daylight hours and
the public were allowed access without paying a fee. We felt that this was a good faith
gesture that would not require immediate removal of the unpermitted fence and gate
that would be appropriate provided we were all working together on the CDP process.
At that time, OCRD specifically asked about implementing a new $5 daily fee program
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and we responded, quite clearly, that such a fee program would itself constitute new
development under the Coastal Act and the LCP and would require a CDP. Moreover,
that absent that permit, this would be a new instance of unpermitted development which
would be an additional violation under the Coastal Act and the LCP, and we did not
support such option. While there was quite a bit of discussion about this issue and your
disagreement was evident, our direction to OCRD was clear: we did not then, and do
not now, support implementation of a fee program without coastal authorization — as
required by both the Coastal Act and the LCP. Such a new unpermitted fee program is
contrary to our attempts to resolve the violations at the site, and to reach a legal
resolution.

You agreed to raise the matters discussed on July 7th at the next OCRD board meeting,
and to get back to me regarding how the board intended to proceed. When | did not
hear back from you | left you two phone messages (on July 12th and 13th) asking that
you call me. Neither you nor OCRD returned my phone calls.

Instead we heard from the press and the public that the OCRD met on July 11, 2016
and decided, in closed session, to implement a new $5 daily beach access fee without
CDP authorization. We now understand that the new fee is being charged and that the
$100 annual fee program is also still in place. The unpermitted fence/gate/guard is still
in place and the public is still being denied public access to a public park and a public
beach by a public agency - unless they are willing to pay a fee. We were and are
surprised and disappointed that OCRD dismissed our alternative resolution offer and
instead unilaterally decided to actually commit more Coastal Act/LCP violations as
opposed to resolving the core issues.

As you know, and particularly in light of our prior letters, conversations and meetings,
this new unpermitted development constitutes a “knowing and intentional” violation of
the Coastal Act and the County’s LCP. These violations are subject to enhanced
penalties pursuant to Section 30820(b) and administrative penalties pursuant to Section
30821.

On July 22, 2016, at a time when neither you nor anyone from OCRD had yet returned
my calls, you instead sent a letter to Rainey Graeven (Commission staff) with materials
related to OCRD’s application to the County related to stair repairs, and followed up with
an application to the Commission for the same thing. Not only does this not resolve the
violations at the site, but it is a puzzling next step given the fact that OCRD missed the
original removal deadline, did not talk to us at all following our July 7th meeting, and did
not pursue any form of the alternative resolution path we had offered.

Despite OCRD’s troubling tactics, and again in an attempt to resolve this matter
consensually, we met again on August 8, 2016 with the OCRD (Mark Massara and John
Griffith) and the County (Susan Mauriello, Kathy Prevesich, Melodye Serino, and Jeff
Gaffney). At that meeting we learned that OCRD still refuses to suspend its illegal fee
program, and has apparently submitted an application to the County seeking to
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authorize its new $5 daily fee program. Surprisingly, this application does not include
provisions to resolve the other violations at the site.

At the August 8th meeting, in order to try and resolve the violations on the site without
more formal enforcement actions, we again suggested that OCRD pursue the
alternative resolution path we had previously offered by suspending its fee program and
applying for a consolidated permit seeking to authorize all of the unpermitted
development on site including the fence/gate/guards/fees and other development that
has occurred without benefit of a CDP. A consolidated permit application to the
Commission would allow for faster resolution without permit application fees (i.e., public
agencies are not charged for Commission CDP applications).

However, it is crystal clear that OCRD prefers instead to keep illegally charging the
public to access the public beach and to apply to the County and pay an application fee
(which OCRD indicated was $10,000) even though any County action will almost
certainly be appealed to the Commission and end up being resolved at the Commission
level. OCRD also reiterated that it will apply directly to the Commission for the work on
the stairs, as discussed above.

Since OCRD flatly declines to resolve the violations and to maximize public access as
required by the Coastal Act and the LCP, and because OCRD also flatly declines to
discontinue its newly minted and unpermitted daily fee collection program, we are
weighing options as regards enforcement action, including administrative penalties. As
we discussed at the August 8th meeting, we would very much like to work consensually
towards resolution, but it is clear that OCRD has no intention of discontinuing the
unpermitted fees voluntarily. As a result, the Commission’s options become more
limited, and are necessarily focused on formal enforcement proceedings and remedies
as opposed to administrative resolution.

Misstatement of Facts

The unpermitted gate, guards, and beach access fees at Privates Beach have attracted
a lot of media attention. Historical facts have continually been misstated by you and
OCRD. This is confusing, misleading, and not very helpful in our efforts to resolve this
matter. We would like to set the record straight:

The Coastal Commission has taken only one CDP action here: In 1981 the Commission
approved a CDP authorizing a 6-foot high chain-link fence, with a gate, for public safety
purposes. That action did not authorize fees. Fees were not discussed at the hearing or
in the staff report.

That permit (CDP No. P-80-393) was conditioned to require an access program to be
submitted for review and approval of the Executive Director prior to the permit being
issued. The access program was then to be recorded as a covenant running with the
land. OCRD did not submit the required access plan in a timely manner, the permit was
not issued, and it subsequently expired.
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If the OCRD had complied with the conditions of its permit in timely manner, as they
agreed to do, the permit would have issued before it expired. Since they did not, the
permit was not issued.

However, any issues regarding whether CDP No. P-80-393 authorized a fee program
are irrelevant because sometime in the late 1990s OCRD removed the fence and gate
that was the subject of that permit and replaced’ it with a completely different nine-foot-
high wrought iron fence and gate topped with razor wire. They also began hiring guards
to turn the public away unless they had paid a fee — a new scheme undertaken without
a CDP.

In addition, at some point, OCRD unilaterally raised the annual access fee they were
collecting from $20 to $100 without a CDP. As noted above, OCRD has now
implemented a new $5 daily fee, again without coastal authorization.

Since the fence approved by the Commission in 1981 is no longer extant, CDP No. P-
80-393 is no longer relevant to the development at the site. The deed restriction
recorded under the auspices of that permit is no longer in effect. As we have repeatedly
discussed with you and OCRD, there is a duration clause in the subject deed restriction
that renders it moot of its own accord if the development it authorized is removed, as
occurred (again, without permits). This is also explained in detail in our June 7, 2016
letter.

As you know, the OCRD applied for an amendment to CDP No. P-80-393 to authorize,
after-the-fact, the 9-foot-high fence/gate and it was scheduled for hearing in 2009.

In fact, the 2009 recommendation was pulled from the agenda because of questions
raised at that time regarding the 1981 base permit’'s validity. Staff subsequently further
investigated and found that the permit had expired and could not be amended. The
OCRD was made aware of the status of the permit in a written memo provided to OCRD
in 2011.

That 2011 memo laid out the options available to OCRD to resolve the violations;
essentially the same options available to them today. Despite being notified in 2011,
OCRD did not pursue any such options. In fact, OCRD’s recent efforts have only served
to add more violations to the ledger.

To be clear, the Coastal Commission has not ever approved a fee program at Privates
Beach. The public has never had the opportunity to comment on a fee program at a
public hearing. Since 2011 when it became evident that the CDP had expired, we have
consistently communicated to OCRD that charging beach access fees is in violation of
the Coastal Act and the LCP. In response, OCRD at first did nothing, then, upon being
re-informed in 2015, pursued a resolution that relied on the expired CDP and the 2009

! Pursuant to Section 13252(b) of the Commission’s regulations (California Code of Regulations, Title 14, Division
5.5) replacement of the 6-foot chain-link fence with a 9-foot wrought iron fence is not considered “repair and
maintenance” but instead constitutes a replacement structure that requires a coastal development permit,
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amendment hearing, then, when asked to remove the unpermitted development by
June 30, 2016 did not do so, and instead unilaterally started charging additional fees
without a CDP.

Public Access Violation

As we previously stated in our June 7, 2016 letter, the placement of the unpermitted
fence/gate/fee/guard directly interferes with the public’'s access to, and use of, the
publicly funded accessway and the public beach below. In addition, the property owned
by OCRD is a public bluff-top park that provides opportunities for the public to enjoy
views of Monterey Bay, whale watch, and other recreation opportunities.

The placement of the unpermitted fence/gate/fee/guard directly interferes with public
access to a public park and public recreation opportunities, including the sandy beach.
The unpermitted development blocks significant and important public access in an area
where there are no other alternatives for those who cannot or will not pay the
unpermitted fee. In short, the subject unpermitted development activities are leading
directly to significant public access impacts inconsistent with the requirements of the
public access requirements of the Coastal Act and the County’s LCP.

As you were previously informed, in cases involving violation(s) of the public access
provisions of the Coastal Act, which is the case here, Section 30821 authorizes the
Commission to impose administrative civil penalties in an amount of up to $11,250 per
day for each violation.

In our June 7, 2016 letter, we raised concerns about access and asked that OCRD
remove the fence/gate/guard, cease from charging access fees, and submit a complete
CDP application to authorize remaining unpermitted development on the subject
property (i.e., stair repairs and certain park improvements) by June 30, 2016. We
offered to extend that deadline if OCRD would agree to open the gate during daylight
hours and allow free public access. OCRD would not agree to those terms and the
deadline for removal of the fence/gate/guard and fee has passed.

At our July 7, 2016 meeting, we suggested that we could work out an agreement that
OCRD could keep the fence and gate in place while a CDP application is processed if
the OCRD would agree to open the gate and allow free public access during daylight
hours. OCRD again refused to agree to this compromise, and instead unilaterally
implemented a new fee program with no permits, without even informing Commission
staff of their intentions.

When we met on August 8, 2016, the OCRD again refused to open the gate and allow
free public access.

Please be advised that we have determined that the administrative penalties provisions
under Section 30821 are applicable in this case. We gave the OCRD notice of Section
30821 in our June 7, 2016 and the 30 day “cure period” has passed. We note that
potential daily penalties are accruing.
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Anti-Discrimination Laws

In addition to the Coastal Act provisions cited above, the following Government Code
Sections appear to be applicable here:

54090. As used in this article "public beach" means any beach area used for
recreational purposes which is owned, operated or controlled by the State, any state
agency or any local agency.

54091. Any city, county, or other local agency that owns, operates, or controls any
public beach shall allow the use of that public beach by all persons regardiess of
ancestry, residence, or any characteristic listed or defined in Section 11135.
Nonresidents of the city, county, or other local agency shall be permitted to use that
public beach upon the same terms and conditions as are residents of the city, county, or
local agency.

54092. Any city, county, or other local agency that allows any property owned,
operated, or controlled by it to be used as a means of access to any public beach shall
allow free access over that property to all persons regardless of ancestry, residence, or
any characteristic listed or defined in Section 11135.

OCRD is a public agency that controls a public park that is the means by which the
public accesses a public beach. In addition, OCRD uses public funds for park
improvements, including using some $220,000 from the California Clean Water, Clean
Air, Safe Neighborhood Parks, and Coastal Protection Act of 2002 - allocated in FY
2002/2003. The $100 annual fee, and now the $5 daily fee, at Privates Beach appear
to discriminate against people of modest means who cannot afford such fees merely to
access the public beach. Both the California Constitution and the California Coastal Act
guarantee the public's (all of the public’s) right to access the beach. As such, OCRD’s
fees appear to violate Government Code Section 54092. In addition, if residents living in
the district are treated differently than people who live outside of the district, which
appears to be the case here, that may also be a violation of Government Code Section
54091.

In closing, let me say that we are disappointed that OCRD continues to illegally restrict
public access to the beach despite ample notice that they are doing so and despite our
attempts to resolve this matter, including our offer to let the unpermitted gate and fence
remain while we work together to bring a CDP application to hearing. We have tried
repeatedly to work with the district to bring them into compliance with the Coastal Act
and the LCP, but OCRD has declined to do so or to work with the Commission to find a
solution that protects public access and complies with the Coastal Act and LCP.

Instead, the long history of undertaking unpermitted development impacting public
access has been supplemented by more recent actions and new unpermitted
development that impacts public access. While we are sympathetic in general about
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policing issues at public beaches and lack of revenue to maintain parks in California,
those issues are statewide, and do not obviate the need to comply with the Coastal Act
and LCP.

We urge OCRD to work with us to comply with the law and allow public access to this
important public area.

If you have any questions, please feel free to call me at: 831.427.4863.

s% %%

. Patrick Veesart
Enforcement Supervisor
Northern Districts

cc. Dan Carl, Deputy Director
Lisa Haage, Chief of Enforcement
Susan Craig. Central Coast District Manager
Ryan Moroney, Central Coast District Supervisor
Sharif Traylor, Enforcement Analyst
Matt Christen, Staff Counsel
John Leopold, Santa Cruz County First District Supervisor
Susan Mauriello, Santa Cruz County Chief Administrative Officer
Jeff Gaffney, Santa Cruz County Parks Director

Exhibit 3
A-3-SCO-18-0004
Page 23 of 27




STATE OF CALIFORNIA—NATURAL RESOURCES AGENCY EDMUND G. BROWN JR., GOVERNOR

CALIFORNIA COASTAL COMMISSION

CENTRAL COAST DISTRICT OFFICE
725 FRONT STREET, SUITE 300
SANTA CRUZ, CA 95060

PHONE: (831) 427-4863

FAX: (831) 427-4877

WEB: WWW.COASTAL.CA.GOV

December 11, 2017

Santa Cruz County Planning Commission
701 Ocean Street, 5™ Floor
Santa Cruz, CA 95060

Subject: Opal Cliffs Recreation District’s Proposed Fee Access Program at Opal Cliffs
Park (County Coastal Permit Application Number 161195)

Dear Chair Guth and Planning Commissioners:

We understand that you will be considering the above matter at your December 13, 2017
meeting, and we provide these comments and recommendations to assist you in your
deliberations. Please note at the outset that we do not support the proposed project in its
current form, and strongly recommend that this public beach accessway be opened to the
public free of the proposed access fees. We have been actively involved with the Opal Cliffs
Recreation District (OCRD) and other County departments and staff for over a decade trying to
find appropriate resolution for various OCRD violations of the Coastal Act and the County’s
Local Coastal Program (LCP), including the currently unpermitted gates, fencing, guards, and
fees that OCRD has put in place for many years without required coastal permits and that
preclude access to the beach to all but those able or willing to pay an access fee. The proposed

- project before you today simply does not adequately resolve these violations consistent with
Coastal Act and LCP requirements.

OCRD’s application now requests after-the-fact (ATF) authorization of a coastal permit! for the
unpermitted development at the Opal Cliffs Park site, including: 1) the 9-foot tall wrought iron
fence and locked gate along Opal Cliff Drive; 2) the access fee program (requiring an annual
$100 keycard to open the gate, with free access limited to summertime daytime access only); 3)
the guard/“park ambassador” program (i.e., OCRD staff that monitors the use of the gate and
enforces fee requirements); and 4) various previously installed improvements (including the
concrete paver pathway, stone retaining walls, landscaping and irrigation).

As indicated, the proposed after-the-fact development at issue in this application has been the
subject of significant controversy for over a decade, all the while the general public has borne the
brunt of this public accessway being available for only a select few that can afford to pay for
access. As the only accessway to the beach and shoreline, including for surfing access, between
the public stairway at the Hook at 41st Avenue and the public stairway near the Capitola Wharf
at Hooper’s Beach (a distance of a mile), this impact on the general beach going public has only
been exacerbated. Suffice it to say that we have — and have had for many years — serious
concerns about the now ATF proposed gate, fence, guard, and beach access fee program because,

! Any County action on this coastal permit application would be appealable to the Coastal Commission.
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taken together, they present serious obstacles to the public’s ability to use a public accessway,
including to the beach and offshore surfing areas.

While we appreciate OCRD’s efforts to attempt to finally resolve these issues through the current
coastal permit application, we continue to believe that the project, as proposed, does not meet
Coastal Act and LCP public access requirements that apply here, including those that require that
such access be maximized.? Most notably, the fee program (including its fencing/gate and the
guards/ambassadors) imposes substantial limitations on general public access to the beach, and is
not consistent with the requirements of the Coastal Act and the LCP. Indeed, the Coastal
Commission typically interprets maximized public access to be unfettered public access (i.e.,
unlimited access 24 hours per day 365 days a year) unless there is a clearly demonstrated need
for some kind of reduced access. In this case, OCRD is proposing that type of unfettered access
only to those willing and able to pay a $100 annual fee, and to only allow general public access
without a fee during summertime and only during the day, essentially setting up two tiers of
access: unlimited for those with the means to pay for it, but severely restricted for those without
the means. Such a two-tiered system at a publicly owned and publicly operated beach accessway
is simply inappropriate, and we do not believe that it can be found Coastal Act and LCP
consistent.

OCRD pitches the proposed fee program as necessary to support the upkeep of the accessway.
However, we do not believe that the proposed public access limitations are justified in that
respect either, including because not only do we think that this public accessway should be
operated for free public beach access like all of the County’s other public beach accessways, but
also because we do not believe that revenues generated by the proposed fee program are
necessary for ongoing maintenance and park upkeep. Indeed, even a cursory review of OCRD’s
finances demonstrates that OCRD’s budget largely consists of expenditures that are unnecessary
for providing basic beach access at the site. For example, based on a 2017 budget review
conducted by Santa Cruz County, OCRD’s revenue from 2015-2016 consisted of $5,000 from
property taxes, $99,500 from the sale of key cards, and $500 from “other,” for a total revenue of
$105,000. OCRD’s expenses for 2015-2016 include $2,000 for maintenance, $1,000 for utilities,
$1,500 for insurance, and $500 for “other” (for a total of $5,000). An additional $51,500 was

2 For example, the LCP’s coastal recreation and beach access objectives include the goals “To maximize public use
and enjoyment of coastal recreation resources for all people...” (LCP Land Use Plan (LUP) Objective 7.7a) and
“To maintain or provide access, including visual access, to every beach...in order to ensure one access to every
pocket beach and convenient, well distributed access to long sandy beaches...” (LUP Objective 7.7c). The LCP’s
related public recreational access policies and programs, including those that recognize beaches as park areas
(LUP Policy 7.5.7), include requirements in furtherance of those objectives. In addition, all of these LCP policies
need to be understood in terms of the Coastal Act, from which they draw their statutory authority and relevance in
the coastal zone. On this point, Coastal Act Section 30210 requires, in relevant part, that “maximum access, which
shall be conspicuously posted, and recreational opportunities shall be provided for all the people....” This Section
30210 direction to maximize public access represents a different threshold than to simply provide or protect such
access, and is fundamentally different from other like provisions in this respect. In other words, it is not enough to
simply provide access to and along the coast, and not enough to simply protect access; rather such access must
also be maximized. This terminology distinguishes the Coastal Act in certain respects, and provides fundamental
direction with respect to projects along the California coast that raise public access issues, like this one.
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used for the production of keys/passes, security, and other professional services.® Thus, the cost
for the basic operation of the accessway (i.e., maintenance, utilities and insurance) comes out to
about $5,000 per year (which is the same as OCRD already takes in through property tax). The
bulk of OCRD’s expenditures (over $50,000) are unrelated to these basic public accessway
operational needs, but rather are to pay for the fee program apparatus itself and the gate
guards/ambassadors. We do not believe that these things are even necessary or appropriate for a
publicly owned and operated public accessway, as described above, and moreover it appears that
they are the basis for OCRD’s primary argument that asks you to support fees. We urge you to
reject this claim, including because it appears clear that OCRD (or Santa Cruz County Parks in a
transfer scenario) could maintain this public beach accessway at a comparable level to other
beach accessways throughout the County without the ‘need’ for keycard revenue.*

Finally, with respect to the nighttime closure hours that would apply to the second tier of users
during the time they would be allowed free access (i.e., such summertime access would be
prohibited for these second tier users between 8pm and 5am under OCRD’s proposal), even if
such two-tiered approach were appropriate, such nighttime closure appears to lack justification,
including because other shoreline parks and beach accessways in Santa Cruz County are not
subject to the same curfew requirements (e.g., nearby facilities at Pleasure Point Park, the Hook,
38th Avenue, etc.). There are many legitimate nighttime public uses and users (as OCRD appears
to recognize when it proposes to allow those who pay a fee to have year-round nighttime access),
and we do not think it appropriate to limit such activities absent a clear and substantiated need
for same (e.g., police reports, well documented public safety issues, etc.). Even in such cases, the
response needs to be clearly tailored to the problem in a way that is designed to still provide
maximum access as much as possible consistent with the aforementioned Coastal Act and LCP
requirements. Thus, unless and until there is well documented evidence to suggest that a
nighttime closure, for all users, is necessary, we recommend that the accessway be open similar
to other County beach accessways in the area.

In conclusion, we believe that the proposed fee access program (including the fencing/gate and
the guard/ambassador components) is not consistent with Coastal Act and LCP requirements to
maximize public access. We recommend that the Planning Commission approve a coastal

permit that requires this public accessway to be open free of charge to all members of the

We note that these figures are substantially different than those presented in the recent LAFCO report (and
substantially different than those presented in the staff report to the Planning Commission for Application
161195) that, among other things, evaluated OCRD operations (“Review of Recreation and Park Districts
Services and Spheres of Influence”, March 2016, see page 20). The 2016 LAFCO report identifies a series of
OCRD operational issues, including substantially in relation to its financial accounting and responsibilities, and
ultimately recommends that OCRD consider transitioning operation of the accessway to another entity, such as
the Santa Cruz County Parks department (see 2016 LAFCO report, pages 1 and 23).

And it is not even clear if Government Code Sections 54090-54092 even allow for imposition of such beach
access fees; Section 54092 states: “Any city, county, or other local agency that allows any property owned,
operated, or controlled by it to be used as a means of access to any public beach shall allow free access over that
property to all persons regardless of ancestry, residence, or any characteristic listed or defined in Section 11135.”
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general public at all times. Given the concerns that have been expressed regarding the
appropriate hours of operation, we believe that the fencing and the gate could be allowed to
remain to facilitate future potential nighttime closures, but only if the gate is required to remain
open until such restriction may be applied, where such restriction would require an appealable
coastal permit amendment as a condition of any approval now. Absent such an amendment
within a year, we recommend a condition requiring removal of the fence and gate. We further
recommend that the Planning Commission include conditions for clear signage that allows the
public to know that they are able to use this public accessway without a fee, particularly given
that the history of exclusive use here has made it so many do not understand that this is a
publicly owned and publicly operated beach accessway. These recommendations reflect the same
things we have been telling OCRD and the County repeatedly for over a decade, lest there is any
question about this somehow being ‘new’ information. On the contrary, we have repeatedly
made these same recommendations to OCRD and the County in countless forums over the years,
but recognize this is the first time during that time frame that a County decision-making body has
had the opportunity to weigh in.

We can appreciate that you have what some might consider a difficult decision before you. At
the same time we urge you to recognize some very simple facts, including that this is a publicly
owned and publicly operated beach accessway that should be available to all of the general
public without fees and other encumbrances in the same way that other beach accessways in this
area are. In addition, we urge you to reject the proposed two tiered system that has no place in a
public access discussion, where access needs to be understood in terms of all of the public
regardless of means, not just those that can afford to pay for it. In short, we ask that you make
the right public policy and planning decision in a manner that is consistent with the requirements
of the Coastal Act and the LCP. We appreciate your commitment to those principles, and to the
public.

Thank you for considering our input, and please do not hesitate to contact me if you have any
questions or would like to further discuss these important issues.

Sincerely,

Dan Carl
District Director

Central Coast District
California Coastal Commission

cc: John Leopold, Santa Cruz County First District Supervisor
Kathy Previsich, Santa Cruz County Planning Director
Jeff Gaffney, Santa Cruz County Parks Director
Mark Massara, Representative for Opal Cliffs Recreation District
Annette Olson, Santa Cruz County Planner for CDP Application Number 161195
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NOTICE OF FINAL LOCAL ACTION ON COASTAL PERMIT

County of Santa CruZRECEIVED | AFENAL LOCAL
Date of Notice: 12/28/17 JAN 0272018 CTION NOTICE
Notice Sent (via certified mail) to:
e o (% ggﬁzﬁgggmgsm REFERENGE K

Central Coast Area Offi OAST AREA 4 ,
Coniloas e ST Ny

Santa Cruz, CA .95060°

Please note the following Final Santa Cruz County Action on a coastal permit, coastal permit amendment or coastal
permit extension application (all local appeals have been exhausted for this matter):

Project Information |

Application No.: 161195
Project Applicant: Opal Cliffs Recreation District
Address: 4520 Opal Cliff Dr., Santa Cruz, CA 95062
Phone/E-mail:
. Applicant's Representative: Mark Massara, Attorney at Law
Address: 1642 Great Hwy, San Francisco, CA 94122

Phone/E-mail: (805) 895-0963 / markmassara@coastaladvocates.com

Project Location: Property located on the bluff side of Opal Cliff Drive about 320 feet east of its inter’sectiovn with Court Dr.

Project Description: Proposal to modify the public access program to include a free summer access program and to
establish days and hours of operation; to modify the park aide program,; to install a new sign; and to recognize a nine-foot
tall wrought iron fence, gate and locking mechanism, concreté paver path, seating, and retaining walls.

Final Action Information

- Final Local Action: Approved with Conditions
Final Action Body:

] Administrative Approval X Planning Commission
[J Zoning Administrator [] Board of Supervisors
i | Enclosed | Previously i Enclosed | Previously
_ Suppo! g I sent (date) sent (date) -
Staff Report XXX XXX
‘Adopted Findings . XXX Geotechnical Reports
Adopted Conditions XXX Biotic Reports
Site Plans XXX ‘Other:
Elevations . ' : Other:

Coastal Commission Appeal Information

[C] This Final Action is Not Appealable to the California Coastal Commission, the Final County of Santé Cruz Action is now effective.

[<I This Final Action is appealable to the California. Coastal Commission. The Coastal Commission’s 10-working day appeal period
begins the first working day after the Coastal Commission receives adequate notice of this Final Action. The Final Action is not
effective until after the Coastal Commission’s appeal period has expired and no appeal has been filed. Any such appeal must be
made directly to the California Coastal Commission Central Coast Area Office in Santa Cruz; there is no fee for such an appeal.
Should you have any questions regarding the Coastal Commission appeal period or process, please contact the Central Coast
Area Office at the address listed above, or by phone at (831) 427-4863.

Copies of this notice have also been sent via first-class mail to:
e Applicant o
. ﬂﬁfﬁﬂeﬁ’ parties who requested mailing of notice
A-3-SCO-18-0004 -
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COUNTY OF SANTA CRUZ
Planning Department il

COASTAL DEVELOPMENT PERMIT; DEVELOPMENT PERMIT

“

[ ot
¢ \

‘ ,
Owner:  Opal Cliffs Recreational District Permit Number: 161195
Address: 4520 Opal Cliff Drive Parcel Number(s): 033-151.22
Santa Cruz, CA 95062

PROJECT DESCRIPTION AND LOCATION

Proposal to modify the public access program to include a free summer access program and
“ to establish days and hours of operation; to modify the park aide program; to install a new
sign; and to recognize a nine-foot tall wrought iron fence, gate and locking mechanism,
concrete paver path, seating, and retaining walls. Requires an Amendment to Coastal il
Development Permits P-80-393 and 07-0639, Development Permit.

Property located on the south side of Opal Cliff Dr. (4520 Opal Cliff Drive).

SUBJECT TO ATTACHED CONDITIONS

Approval Date:_12/13/2017 Effective Date: Call Coastal Commission
Exp. Date (if not exercised): See conditions Coastal Appeal Exp. Date: Call Coastal Commission
II Denial Date: Denial Date:

— This project requires a Coastal Zone Permit, which is not appealable to the California Coastal
Commission. It may be appealed to the Board of Supervisors. The appeal must be filed within 14
calendar days of action by the decision body.

s—
—

»

¥_ - This project requires a Coastal Zone Permit, the approval of which is appealable to the California “
Coastal Commission. (Grounds for appeal are listed in the County Code Section 13.20.1 10.) The
appeal must be filed with the Coastal Commission within 10 business days of receipt by the Coastal
Commission of notice of local action. Approval or denial of the Coastal Zone Permit is appealable.
The appeal must be filed within 14 calendar days of action by the decision body.

II This permit cannot be exercised until after the Coastal Commission appeal period. That appeal period
ends on the above indicated date. Permittee is to contact Coastal staff at the end of the above appeal
period prior to commencing any work. ‘

A Building Permit must be obtained (if required) and construction must be initiated prior to the expiration
date in order to exercise this permit. THIS PERMIT IS NOT A BUILDING PERMIT.

By signing this permit below, the owner agrees to accept the terms and conditions of this permit and to
accept responsibility for payment of the County's costs for inspections and all other actions related to

noncompliance with the permit conditions. This permit shall be null and void in the absence of the
owner's signature below.

— | | tZ/\mIﬂ

' Date ¢ |
Staff Planner e Date
“ Nictribiitinn: Annlirant Bila Clarral Pasctal Cammiceinn
Exhibit 4
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Staff Report to the
Planning Commission Application Number: 1611935

Applicant: Mark Massara Agenda Date: December 13, 2017
Owner: Opal Cliffs Recreation District Agenda Item #:
APN: 033-151-12 Time: After 9:00 am.

Project Description: Proposal to modify the public access program to include a free summer
access program and to establish days and hours of operation; to modify the park aide program; to
install a new sign; and to recognize a nine-foot tall wrought iron fence, gate and locking
mechanism, concrete paver path, seating, and retaining walls.

Location: Property located on the south side of Opal CIiff Drive about 320 feet east of its
intersection with Court Drive (4520 Opal Cliff Drive).

Supervisorial District: First District (District Supervisor: John Leopold)

Permits Required: Amendment to Coastal Development Permits P-80-393 and 07-0639,
Development Permit
Staff Recommendation:

o Determine that the proposal is exempt from further Environmental Review under the
California Environmental Quality Act, 15061(6)(3) and 15302 (Class 2)

o Approval of Application 161195, based on the attached findings and conditions.
Exhibits

A. Categorical Exemption Zoning, and General Plan Maps
(CEQA determination) F. Santa Cruz Sentinel articles
15061(6)(3) and 15302 (Class 2) G. Permit History

B. Findings H. Correspondence

C. Conditions L OCRD Budget information

D. Project plans

E. Subdivision, Assessor's, Location, RECEIVE

Parcel Information D

Parcel Size: 12,600 s.f. (estimate) JAN-02 2018

Existing Land Use - Parcel: Recreational COA S%\LLISORNIA

Existing Land Use - Surrounding: Residential and recreational CENTRAL ngg?ﬁs‘%gx

Project Access: Opal Cliff Dr.

County of Santa Cruz Planning Department
701 Ocean Street, 4t Floor, Santa Cruz CA 95060
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Application #: 161195 Page 2
APN: 033-151-12
Owner: Opal Cliffs Recreation District

Planning Area: Live Oak

Land Use Designation: O-R (Existing Park, Recreation and Open Space)
Zone District: PR (Parks, Recreation and Open Space)

Coastal Zone: X Inside __ Outside

Appealable to Calif. Coastal Comm. X _ Yes __No

Environmental Information

Geologic Hazards: Coastal bluff, but development sited away from bluff

Soils: Sandy loam

Fire Hazard: Not a mapped constraint

Slopes: Level at top of bluff, very steep on bluff face

Env. Sen. Habitat: Not mapped/no physical evidence on site

Grading: No grading proposed

Tree Removal: No trees proposed to be removed

Scenic: Not a mapped resource, improvements not visible from beach
Drainage: Existing drainage adequate

Archeology: Not mapped/no physical evidence on site

Services Information

Urban/Rural Services Line: X Inside __ Outside
Water Supply: City of Santa Cruz

Sewage Disposal: County of Santa Cruz

Fire District: Central Fire Protection District
Drainage District: Zone 5

Zoning & General Plan Consistency

The subject property is approximately 12,600 square feet, located in the PR (Parks, Recreation
and Open Space) zone district, a designation which allows recreational uses such as the Opal
Cliffs Recreation District (OCRD) park. The parcel’s zoning implements the site’s O-R (Existing
Park, Recreation and Open Space) General Plan designation. The park improvements include a
small parking area, gated access, a quarter-acre park area on top of the coastal bluff, and a
staircase down to a small beach.-

History

The subject parcel, which is approximately the same size as the surrounding residential lots, is
located in a neighborhood that was subdivided in 1928 (Exhibit E). Originally, the parcel was
maintained as an open space/park area and beach access by the neighborhood’s improvement
association (Exhibit F). In 1949, the OCRD was established by a resolution of the County Board
of Supervisors. The OCRD is a public agency—a special district—that operates the park. For a
time, the park was left open to the public. In 1963, as a result of vandalism and other nuisances,
the gates were closed and locked. Keys were issued for $1 to residents of the District (Exhibit F).

On April 26, 1963, the OCRD’s “Rules and Regulations” were published in the Santa Cruz
Exhibit 4
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Application #: 161195 Page 3
APN: 033-151-12
Owner: Opal Cliffs Recreation District

Sentinel. The document details the use of keys, gate guard (attendant), and provides conduct
expectations.

In February 1973, following the passage of Proposition 20 (“Coastal Zone Conservation Act”)
and, later, the Coastal Act in 1976, development on the parcel required a Coastal Development
Permit. Applying for development within the Coastal Zone before 1983 was a two-step process
in which an applicant would first obtain any necessary County approvals, after which they would
then apply to the Coastal Commission for a Coastal Development Permit. In 1983, the County’s
Local Coastal Program was approved by the Coastal Commission and jurisdiction over coastal
development permits for projects located above the mean high tide shifted from the Coastal
Commission to the County.

The OCRD pursued the two-step process in 1980 in an application for an over-height fence to
allow the replacement of an existing six-foot tall fence located at the front of the property (which
had been installed prior to the Coastal Act) and the three-foot tall side yard fences with an eight-
foot tall fence (Exhibit G). On October 31, 1980, the County Zoning Administrator denied a
variance application for the eight-foot high fence because of the lack of special circumstances
justifying the increased height. The County Code in effect at the time made no provision—as
there is in the current County Code—for Zoning Administrator approvals of fences higher than
six feet without a variance. As a result, a variance was required for which the finding of a special
circumstance could not be made and the application was denied.

Five months later, on April 13, 1981, the Coastal Commission approved a Coastal Permit for a
fence and gate (P-80-393). This permit included approval of a six-foot high chain link fence
“along all boundaries of the site” to control access, with an access program required as a
condition of approval (Exhibit G). A deed restriction containing the access program, signed by
John Bowers, Staff Counsel to the California Coastal Commission, was recorded in November
1991 (Exhibit G). The access program included a fee-for-key component. The Coastal staff
report indicates that the rationale for the restricted access was the unstable bluffs and “small,
pocket beaches with low capacities for public use.”

At the request of the OCRD, in January of 2006, Glenda Hill, Principal Planner for the County,
completed an application form for a 2-12 Resources Bond Act Per Capita Grant Program for a
park renovation. Ms. Hill indicated that all of the proposed improvements, which included an
outdoor shower, drinking fountain, and landscaping, were exempt from requiring a Coastal
Permit except for the proposed nine-foot tall fence which required a Coastal Development Permit
from the County of Santa Cruz. In approximately 2006, the six-foot tall fence at the front of the
property was replaced with a nine-foot high wrought iron fence. According to an OCRD Board
member, the fence was replaced to deter members of the public from climbing the fence.

In April 2006, the Coastal Commission opened a Coastal Act enforcement case (V-3-06-12) for
the nine-foot tall replacement fence and the use of gate attendants because both were done
without a Coastal Development Permit. The enforcement case prompted the OCRD to apply in
2007 to the County to recognize the fence, which was three feet taller than the height previously
approved by the Coastal Commission. Application 07-07639 was approved by the Zoning
Administrator on July 11, 2008. However, Coastal Commission staff then notified the County

that the OCRD had also applied directly to the Coastal Commission to amend the 1980 permit.
Exhibit 4

A-3-SC0O-18-0004
Page 5 of 136




Application #: 161195 Page 4
APN: 033-151-12
Owner: Opal Cliffs Recreation District

Coastal staff believed that this obviated the need for a County-processed Coastal Permit. Coastal
Commission staff took the OCRD’s application to the Coastal Commission hearing in Oceanside
on January 7, 2009. The hearing was opened, testimony was taken, and the item was continued,
but no follow-up hearing ever occurred. According to Coastal Commission staff, it was at this
hearing that the validity of the 1981 permit was questioned.

Six years later, on June 18, 2015, Coastal Commission staff issued a letter to the OCRD restating
the 2006 violation (V-3-06-12) and listing additional violations. The listed violations include: the
use of security guards, the fee-for-access program, the placement of a locked gate and nine-foot
tall wrought iron fence, the placement of restrictive signage, various landscaping and hardscaping
improvements, and the district’s failure to submit a follow-up Coastal Development Permit for
emergency repairs to the coastal access stairway. The stairway status has since been resolved by a
Coastal Commission permit waiver (CDP Waiver 3-16-0680).

On July 14, 2016, the OCRD applied again to the County to resolve the alleged violations. On
October 16, 2017, Coastal Commission staff requested that the County address the Code
violations.

Validity of the April 1981 Coastal Development Permit

At the heart of the violations described by the Coastal Commission is the question of whether or
not the 1981 Coastal Permit, which authorized the locked gate and access program, is still in
effect. In a letter dated August 12, 2016 (Exhibit G) to the OCRD’s attorney, Coastal
Commission staff makes three arguments as to why that permit is no longer in effect. The first
asserts that the 1981 permit expired before it was implemented because of the ten-year gap
between the Coastal Permit’s approval and recordation of the access program. This is at odds
with the historic record, which contains evidence that Coastal Commission staff affirmed the
validity of the 1981 permit multiple times in writing.

The first document is the access program itself. John Bowers, Staff Counsel for the Coastal
Commission signed the deed restriction on November 5, 1991 under a block of text stating the
following:

This is to certify that the deed restriction set forth above is hereby acknowledged
by the undersigned officer on behalf of the California Coastal Commission
pursuant to its authority conferred by the California Coastal Commission when it
granted Coastal Development Permit No. P-80-393 on April 1, 1981 and the
California Coastal Commission consents to recordation thereof by its duly
authorized officer [emphasis added]:

The recordation was followed by a letter from Les Strnad, Coastal Commission Chief of Permits,
who states in his January 6, 1991! letter that the OCRD has resolved a violation stemming from
its failure to record the access program required by the 1981 permit. He notes that the access
program was recorded on November 22, 1991, resolving the violation and placing the OCRD in
good standing to receive the permit form. No mention is made of the permit expiring.

Elpneas that the letter was dated incorrectly as the year should have been shown as 1992.
A-3-SCO-18-0004
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The issuance of the permit form came three days later on January 9, 1992. The OCRD Treasurer
signed the permit form and the date stamp on the letter (Exhibit G) indicates that the Coastal
Commission received the fully executed permit on February 4, 1992. Given this, and the 28 years
of OCRD operation without any notice of the permit’s expiration, there appears to be no basis for
determining that the 1981 permit is expired due to a failure to implement it. The access program
was, in fact, implemented consistent with the approved, permitted aspects.

The second argument focuses on the replacement of the original fence and gate with the nine-foot
tall fence and gate. Coastal Commission staff asserts that the 1981 permit became void with the
removal of the chain link fence authorized by that permit. Implicit in this argument is acceptance
that the 1981 permit was implemented since it is not possible to void a permit if the permit is not
in effect. Regardless, the majority of the approved fence remained since only part of the fence
was replaced. Further, the replacement of a portion of the fence authorized by the 1981 permit
with the nine-foot tall wrought iron fence in about 2006 did not eliminate the use in the way that,
for example, the removal of a dwelling would eliminate a residential use. The use in this case is
public access for which there is no evidence that it ever ceased. The access program, which is at
the heart of the 1981 permit and details the use of the accessway, remained in full effect.

Finally, the August 12, 2016 letter from the Coastal Commission suggests that the “duration
clause” in the access program renders the access program “moot of its own accord if the
development it authorized is removed.” This misses the intent of the duration clause which is to
ensure that the access program remains in “full force and effect” even if modifications to the
approved development occurs. It states:

Said Deed Restriction shall remain in full force and effect during the period
that said permit, or any modification or amendment thereof remains effective,
and during the period that the development authorized by the Permit or any
modification of said development, remains in existence in or upon any part of,
and thereby confers benefit upon, the Property described herein and shall bind
Owner and all his/her assigns or successors in interest (Exhibit G).

In this case, the approved “development” includes both the fence and the access program. There
has been no claim made that the entire approved fence was removed. Further, the duration clause
makes no distinction between permitted and unpermitted modifications of the development
because, as already noted, the intent is to ensure the durability of the access program. Finally, no
cessation of public access occurred during the fence replacement, i.e. the access program
component of the “development” remained in effect.

In conclusion, and based upon the available record, the 1981 permit is valid as it was fully
exercised with Coastal Commission approval and, despite installing the existing nine-foot tall
fence and other improvements without the required Coastal and Development permits, the
OCRD has taken no action that voided the original permit.

Exhibit 4
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Validity of the July 2008 Coastal Development Permit

As noted above, the County’s Zoning Administrator approved a Coastal Development Permit 07-
0639 for the nine-foot tall fence in July 2008. The County’s Final Local Action Notice was received
by the Coastal Commission, but the County’s permit was set aside by Coastal Commission staff
because the OCRD applied directly to the Coastal Commission for the over-height fence. However,
at the Coastal Commission hearing, the item was continued to a date uncertain and no final action
was ever taken on the application (P-80-393-A1). Given this context, where the Coastal
Commission staff did not appeal the County’s Coastal Permit (07-0639) despite receiving the Final
Local Action Notice, and took no action on its own to approve a permit, Permit 07-0639 is
considered still valid and in effect.

Despite the fact that all of the current application’s components have been previously permitted
(either by P-80-393 or 07-0639), were a pre-existing use, or were exempt from requiring a Coastal
Permit, the County is processing the current application due to a lack of consensus between the
Coastal Commission, County and the OCRD. The intended outcome of this application is to
reconcile the Coastal Commission, County and OCRD’s understanding of the OCRD’s permit status.

Local Coastal Program Consistency

As noted above, the subject parcel has had controlled access perhaps as early as 1936 (Exhibit F),
and definitely in 1963, including a fee-for-key program and gate attendants, as documented by
Santa Cruz Sentinel articles. This controlled access was in place in 1980 when the OCRD
applied for the Coastal Development Permit (Exhibit G). Given this preexisting use, it appears
likely that Coastal Commission staff in the 1980’s saw the application for the expanded fencing
along the property lines as an opportunity to require the OCRD to formalize public access by
requiring an access program, to ensure that the park and access would not be an exclusive park
only available to households within the District boundaries. As described above, the 1981
Coastal Permit was implemented and the OCRD took no action that voided the permit.

Given this context in which the OCRD has a valid Coastal Permit authorizing controlled access
via six-foot tall fence and also a long history of gated access prior to the 1981 Coastal Permit,
County staff evaluated the alleged violations and the subject application relative to the history of
the pre-existing use and the 1981 permit and, for new aspects of the OCRD’s improvements and
operations, their conformance with County Code and General Plan/LCP, including an evaluation
of the visual impact of the improvements. These are discussed below.

Nine-foot tall fence and locking gate The addition of three-feet in height over the six-foot tall
fence approved with the 1981 Coastal Permit allows the fence and gate to function in the manner
intended by the original Coastal Permit, i.e. to prevent members of the public from entering the
park outside of the park operating hours and without a keycard. According to an OCRD Board
member, members of the public were climbing the six-foot tall fence, and the nine-foot fence
provides a greater deterrence. Given this, the nine-foot tall fence, gate and locking mechanism
meet the intent of the 1981 Coastal Permit which was to restrict access, and is consistent with the
height approved by the County under the July 2008 Coastal Development Permit. The nine-foot
tall fence’s visual impact is discussed further below.

Exhibit 4
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Park Aides The application includes the recognition of the OCRD park aide program. As noted
carlier, Sentinel articles document the use of “guards” at least as early as 1963. Although the
access program recorded as a part of the 1981 permit makes no mention of guards, the current
program is a continuation of that earlier guard program, with the role of park aides being to
monitor and assist with gate operation, answer questions, assist park users with bulky items, and,
if needed, call for law enforcement or medical help in an emergency.

Coastal Commission staff has previously identified the “guards” as likely having a chilling effect
on park attendance?, Prior to the free summer access program, this would have been implausible
since park users would have had to have purchased a keycard, i.e. if you have paid for a keycard,
- park staff would not deter your use of the park. With the proposed free summer access program,
however, the park aide could be perceived as a deterrent to access if he or she appears to be a
guard. This concern is manageable by ensuring park staff are viewed as helpful and
approachable. A condition of approval is included requiring a sign that clearly announces the free
access as well as a requirement that attendants dress in a casual uniform consisting of pants or
shorts and a shirt printed with “OCRD Park Aide” or similar.

Fee-for-key As noted above, a fee-for-key program is documented as being in place at least as
early as 1963. The current access program, where keycards cost $100 for a full year and a
reduced amount for less than a year, funds the park’s operations in combination with a fee levied
on the property tax bills of residents living within the OCRD’s district. The access program
required by the 1981 Coastal Permit allows the OCRD to charge access fees in order to fund the
park’s operations, and fee increases are allowed with the approval of a majority of the OCRD’s
Board, i.e. no Coastal Permit is required to change the access fee. The proposed revisions to the
access program would continue this “fee-for-key” policy, but would make public access free
during the summer between Memorial Day and Labor Day.

Coastal Commission staff has identified the $100 annual cost of the key as being prohibitively
expensive. However, it is reasonable that the District must have sufficient funding sources for
operation and maintenance of the park, and some type of user fee has existed since 1963. The
OCRD has provided both a narrative and quantitative budget (Exhibit I). Extrapolating from the
2017-2018 budget approved by the OCRD Board, a likely budget for a normal year when there
are no legal or planning expenses, and accounting for the lost revenue resulting from free
summer access, revenue would be about $56,300 with expenses being about $42,150. Revenue
exceeding expenses—in this scenario, $14,150—would be designated for the OCRD’s reserves
in anticipation of the need for future capital expenditures. For example, the stairway leading
down the coastal bluff to the beach has required repair twice; the first repair followed the 1989
earthquake, and the second repair followed erosion damage to the stair’s footing. The $100 cost
of a keycard, is about .0018 of the total budget, which is reasonably similar to the relative cost in
1963 when a keycard cost $1 with an overall budget of $900, i.e. .0011 of the total budget (Santa
Cruz Sentinel, June 19, 1963). Given this, the current keycard cost of $100 is reasonable. The
Coastal Commission’s October 16, 2017 letter references a $5 daily access program. That
program has been replaced with free summer access and so is not a part of this application.

fi§?ﬁfﬁ‘f: 4-oastal Commission staff report for application P-80-393-A1 for the January 7, 2009 hearing
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Free Summer Access. During the summer of 2017, the OCRD made access free between
Memorial Day and Labor Day. The OCRD proposes to continue this program as a part of this
application. The County supports this program since it balances enhanced public access without
eliminating keycard sales which are necessary to fund the park’s operations. The free summer
access program appears to have cost the OCRD $30,200 based on sales data from November 1,
2016 as compared to 2017. On November 1% of last year, 816 keycards had been sold; at the
same time in 2017, 514 keycards have been sold.

Days and Hours of Operation The OCRD proposes to allow the park to be open seven days a
week between the hours of 5 AM and 8 PM. The 5 AM opening is before a typical “sunrise”
opening for parks due to the park’s use by surfers. The Coastal Commission asks for the park to
remain open until 9 PM. The OCRD has cited concerns about late night partying and public
safety’ as the reason for an earlier closure.

The earliest sunrise in Santa Cruz is at 5:48 AM, while the latest sunset is at 8:31 PM, both in
June/July. The latest sunrise is at 7:21 AM, while the earliest sunset is at 5:02 PM, both in
December/January. County parks are typically open from sunrise to sunset, and staff would
support these hours if the magnetic keycard mechanism could be programmed to account for
shifting sunrlse/sunset times. Since the mechanlsm cannot be programmed thls way, staff

: : : ; DrOSFam: The orzgmal access
program stated that the park would be open seven days a week from dawn to dusk. The proposed
hours are in substantial conformance with the original access program. (Changes made by staff
at hearing 12/13/17).

Landscape and Hardscape Improvements Other than the six-foot tall fence and the requirement
to post a sign, the 1981 permit made no mention and contained no restrictions relative to
landscape and hardscape improvements. Therefore, these improvements were evaluated relative
to their visual impact (see below).

Signage A 12 square foot sign is proposed to announce the access program, including the new
free summer access. This sign complies with the intent of the access program recorded as a part
of the 1981 Coastal Development Permit which required a sign describing how to acquire a key,
cost of key, hours of operation and contact information for OCRD Board members.

Design Review
Because the OCRD is a public agency, all development on the subject parcel is subject to design
review (County Code 13.11.040(H)). In addition, because it is within the coastal zone, it must

comply with the design criteria for coastal zone development.

Although staff typically would not support a nine-foot tall fence and gate in a residential
neighborhood, the fence is compatible for the following reasons. First, the fence is of an open

3 This concern about public safety is shared by Sheriff Jim Hart who provided a letter documenting his law
enforcement concerns and strong preference for the locked gate to remain (Exhibit H). In addition, although 2017
summer access program was, overall, a success, there were instance of late night partying and at least one significant
Biviphen a person fell from the coastal bluff after OCRD park hours.
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design—wrought iron pickets spaced four inches on center—and painted black. The fence’s dark
* color helps it to recede into the background, and the open design allows views into the park
which would not be possible with a solid fence. Second, two mature cypress trees, which are
approximately 60 feet high, establish a scale that makes the fence appear shorter than its nine-
feet. The viewer’s eye is drawn past the fence to these trees, the green open space of the well-
maintained park, and to the blue of Monterey Bay beyond. Without the benefit of the trees and
view (i.e. if a single-family dwelling were behind the fence instead of a recreation area), the
fence would likely appear to be out of scale with the neighborhood. Finally, because the fence
facing Opal CIiff Drive is setback about 16 feet from the traveled roadway, the apparent size is
further reduced. Given these considerations, the fence’s design is considered appropriate for this
location. It is worth noting that, aesthetically, the fence is a significant improvement over the
unpainted chain link fence that was approved as a part of the 1981 permit.

In addition to the fence and gate, this application also includes recognition of improvements that
were originally installed with Proposition 40 funding. Proposition 40 paperwork (Exhibit G)
indicates that the County determined that the proposed improvements, except for the over-height
fence, were eligible for an exemption (13.20.064(B)). Coastal Commission staff, however,
identified these improvements as violations so, in order to achieve abundant clarity, they are
included in this application. The improvements are:

replacement of a concrete pathway with colored concrete pavers;
stone retaining walls that are about three feet in height;
landscaping;

concrete seating; and

irrigation improvements.

Because these improvements have already been installed, their visual impact can be readily
assessed. The park is exceptionally well-maintained, and the high quality and aesthetically-
pleasing improvements have beautified the park.

In addition to these existing improvements, a new sign is proposed. The proposed sign would be
attached the front fence. Given its relatively small size, no negative visual impact is anticipated
to result from the sign. The sign’s size complies with the County’s sign ordinance.

California Environmental Quality Act

This application is categorically exempt from further review under the California Environmental
Quality Act (CEQA). Two exemptions are applicable. The first is the “common sense”
exemption,15061(b)(3), which applies to projects where it can be seen that there is no possibility
that the activity in question will have a significant effect on the environment. Because all of the
physical improvements, except the proposed replacement sign, have been in place for about 10
years, and no significant effects on the environment have been identified, it is evident that no
significant effect on the environment would result from recognizing these improvements as a part
of this application. With paved paths and a staircase providing access to the beach below, the free
summer access program would not result in a significant environmental impact, i.e. beach goers
are not scrambling down a bluff path. It appears that many of the people who availed themselves

é)f ';d;)e fzee summer access purchased keycards in past years. This is evidenced by the
xhibit
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approximately 300 fewer keycard sales that occurred as of November 1* as compared to the
previous year.

The physical improvements, i.e. the fence/gate, walkways, retaining walls, sign and
landscaping/irrigation, are also categorically exempt under Categorical Exemption 15302
Replacement or Reconstruction (Class 2). This exemption consists of replacement or
reconstruction of existing structures and facilities where the new structure will be located on the
same site as the structure replaced and will have substantially the same purpose and capacity as
the structure replaced. In this case, the replacement fence has the identical purpose of the fence
approved under Coastal Permit P-80-393 as well as by the permit approved by the County in July
2008. The replacement walkways, retaining walls, sign and landscaping/irrigation improvements
also serve the same purpose as those that they replaced.

Conclusion

As proposed and conditioned, the project is consistent with all applicable codes and policies of the
Zoning Ordinance and General Plan/LLCP. Please see Exhibit "B" ("Findings") for a complete listing
of findings and evidence related to the above discussion.

Staff Recommendation

o Determine that the proposal is exempt from further Environmental Review under the
California Environmental Quality Act.

o APPROVAL of Application Number 161195, based on the attached findings and conditions.
Supplementary reports and information referred to in this report are on file and available for
viewing at the Santa Cruz County Planning Department, and are hereby made a part of the

administrative record for the proposed project.

The County Code and General Plan, as well as hearing agendas and additional information are
available online at: www.co.santa-cruz.ca.us

Report Prepared By: Annette Olson
Santa Cruz County Planning Department
701 Ocean Street, 4th Floor
Santa Cruz CA 95060
Phone Number: (831) 454-3134

E-mail: annette.olson@santacruzcounty.us
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CALIFORNIA ENVIRONMENTAL QUALITY ACT
NOTICE OF EXEMPTION

The Santa Cruz County Planning Department has reviewed the project described below and has
determined that it is exempt from the provisions of CEQA as specified in Sections 15061 - 15332 of
CEQA for the reason(s) which have been specified in this document.

Application Number: 161195
Assessor Parcel Number: 033-151-12
Project Location: 4520 Opal Cliff Dr., Santa Cruz

Project Description: Proposal to recognize a nine-foot tall fence, locking gate, access program
and other related park improvements

Person or Agency Proposing Project: Mark Massara
Contact Phone Number: 831-479-5503

A, The proposed activity is not a project under CEQA Guidelines Section 15378.

B. The proposed activity is not subject to CEQA as specified under CEQA Guidelines
Section 15060 (c).

C Ministerial Project involving only the use of fixed standards or objective
measurements without personal judgment.

D. Statutory Exemption other than a Ministerial Project (CEQA Guidelines Section
15260 to 15285).

E. _X Categorical Exemption
Specify type: 15061(b)(3) and 15302 Replacement or Reconstruction (Class 2)

F. Reasons why the project is exempt:

The project is exempt under Categorical Exemption 15061(b)(3), which applies to projects where it can be seen
that there is no possibility that the activity in question will have a significant effect on the environment. Because
all of the physical improvements, except the proposed replacement sign, have existed for about 10 years it is
evident that no significant effect on the environment would result from recognizing these improvements as a part
of this application. Since paved paths and a staircase provide access to the beach below, the free summer access
program would not result in a significant environmental impact, i.e. beach goers are not scrambling down a bluff
path.

The physical improvements, i.e. the fence/gate, walkways, retaining walls, sign and landscaping/irrigation, are

also categorically exempt under Categorical Exemption 15302 Replacement or Reconstruction (Class 2) since

each of these improvements replaced an existing improvement. In addition, none of the conditions described in
Section 15300.2 apply to this project.

“—/W? Date: /;//3/1‘7

Annette Olson, Froject Planner

Exhibit 4 ' EXHIBIT A
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Coastal Development Permit Findings

1. That the project is a use allowed in one of the basic zone districts, listed in section
13.10.170(D) as consistent with the General Plan and Local Coastal Program LUP
designation.

This finding can be made, in that the property is zoned PR (Parks, Recreation and Open Space), a
designation which allows recreational uses. The park is an allowed use within the zone district, and
the proposed improvements and modifications to the access program are ancillary to the park use.
The zoning is consistent with the site's O-R (Existing Park, Recreation and Open Space) General
Plan designation.

2. That the project does not conflict with any existing easement or development restrictions
such as public access, utility, or open space easements.

This finding can be made, in that no easements are known to encumber the property and this
application does not conflict the Coastal Development Permit P-80-393 which was approved by
the Coastal Commission in 1981. That permit authorized a six-foot high fence to enclose the
subject parcel. The improvements and fence/gate height are also consistent with the Coastal
Permit approved by the County in July 2008. As a part of the 1981 Coastal Permit, an access
program was required which was subsequently recorded as a deed restriction. The access
program formalized the fee-for-key program and allowed for the District’s Board, by majority
vote, to raise the cost of the fee in order to fund the park’s operating budget.

The current application proposes to recognize a number of minor hardscaping and landscaping
improvements, a nine-foot tall fence that replaced a portion of the six-foot tall fence approved
under Coastal Permit P-80-393, and modifications to the approved access program, including
park hours, the provision of a free summer program, a new sign, and modification of the pre-
existing guard program which is now called the “park aide program.”

Nine-foot tall fence and locking gate The addition of three-feet in height over the six-foot tall
fence approved with the 1981 Coastal Permit allows the fence and gate to function in the manner
intended by the original permit, i.e. to prevent members of the public from entering the park
outside of the park operating hours and without a keycard. According to an OCRD Board
member, members of the public were climbing the six-foot tall fence and the nine-foot fence
provides a greater deterrence. Given this, the nine-foot tall fence, gate and locking mechanism
meet the intent of the 1981 Coastal Permit which was to restrict access and it was previously
approved by the County in July 2008. The fence and gate’s visual impact is discussed under
finding three below.

Park Aide Program 1t is known from Santa Cruz Sentinel articles that “guards” or park aides
were in use at least as early as 1963, a date that precedes the passage of Proposition 20 and the
Coastal Act after which a Coastal Development Permit became required for development. Given
that the use of park aides is a preexisting use and that the access program was silent on their use,
the proposed park aide program is not in conflict with the 1981 Coastal Permit. A condition of
approval is included requiring that the park aides be dressed so as not to appear as guards. The
intent of this requirement is to ensure that the park aides are viewed by the public as

Exhibit 4
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approachable and able to provide assistance.

Free Summer Access During the summer of 2017, the OCRD made access free between Memorial
Day and Labor Day. The OCRD proposes to continue this program as a part of this application. The
County supports this program since it balances enhanced public access without eliminating keycard
sales which are necessary to fund the park’s operations.

Days and Hours of Operation The 1981 Coastal Permit i

specified days and hours of operation of seven days a week from dawn to dusk. The OCRD proposes
to operate the park seven days a week with the proposed hours being 5 AM to 8 PM. These hours are
reasonable as they mostly coincide with daylight hours and are substantially the same as parks
operating in the vicinity. They are also in substantial conformance with the original operating
days/hours. (Changes made by staff at hearing 12/13/17).

Landscape and Hardscape Improvements The 1981 permit made no mention and contained no
restrictions relative to landscape and hardscape improvements other than the approved six-foot
tall chain link fence and the requirement to post a sign. Therefore, they do not conflict with
easement or development restrictions.

Signage The access program required as a part of the 1981 Coastal Permit required a sign to
announce the access program. The current proposal to replace the existing sign with a 12 square foot
sign to announce the public access program complies with the intent of that requirement.

3. That the project is consistent with the design criteria and special use standards and conditions
of this chapter pursuant to Section 13.20.130 and Section 13.20.140 et seq.

This finding can be made, in that the fence and gate were evaluated for conformance with County
Code section 13.20.130 et seq. The project was found to be compatible in that the open design of
the fence significantly reduces its impact on the surrounding land uses and its black color makes
the fence recede into the background. In addition, because open space rather than a single-family
“dwelling is located behind the fence, the viewer’s eye is drawn to the view of the Monterey Bay
beyond. The two mature cypress trees, which are approximately 60 feet in height, establish a
scale in which the apparent size of the fence appears shorter than its nine feet. Finally, because
the fence facing Opal CIiff Drive is set back from the roadway about 16 feet, its impact on
pedestrians, bikers and motorists is reduced.

Site disturbance on the subject parcel to install the improvements was minimized since the fence,
small retaining walls, hardscaping, landscaping and irrigation are all minor improvements. No
trees are proposed for removal or were removed in the past. The subject parcel is not located on a
ridgeline. The landscaping, which is proposed to be recognized, was previously installed so its
visual impact can be readily evaluated. The park is exceptionally well-maintained and the
landscaping complements the bluff-top setting and enhances the visual resource.

The fence and gate do not significantly adversely impact the view or scenic character of the site.
The fence is constructed of wrought iron pickets and views through the park to the Monterey Bay
are readily available. The wrought iron fence is a significant aesthetic improvement over the
chain link fence previously approved under P-80-393.

Exhibit 4
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The proposed sign complies with the County Code 13.10.582 (Signs in the PR District), which
limits signs to 12 square feet. The intent of the sign is to announce both the free summer access
program between Memorial and Labor Days, as well as to provide days/hours of operation and
directions for access the rest of the year. The visual impact of the sign will be minimal given its
relatively small size. The sign is proposed to be posted on the front fence high enough to be
visible above the parked cars.

County Code 13.20.130(D)1 requires that blufftop projects within the urban services line be
subject to the rural scenic resources (13.20.130(C)2) requirements. The subject project complies
with these requirements in that the fence, hardscaping and landscaping improvements were all
designed to fit the physical setting so that their presence is subordinate to the natural character of
the site. The primary natural characteristic of the site are the views to the Monterey Bay. A fence
of an open design and landscaping and hardscaping which complement the site were selected.
Because of the fence’s open design, the viewer’s eye is drawn past the fence and trees to the blue
of Monterey Bay beyond. The landscaping and hardscaping are evidence of the well-maintained
park.

4, That the project conforms with the public access, recreation, and visitor-serving policies,
standards and maps of the General Plan and Local Coastal Program land use plan,
specifically Chapter 2: figure 2.5 and Chapter 7, and, as to any development between the
nearest through public road and the sea or the shoreline of any body of water located within
the coastal zone, such development is in conformity with the public access and public
recreation policies of Chapter 3 of the Coastal Act commencing with section 30200.

As noted above, the subject parcel has had restricted access since as early as 1936 and definitely
as early as 1963 when all of the components of the current operations were in place, i.c. a
fence/gate and locking mechanism, guards (now called “park aides”), and fee-for-key access. As
discussed in the body of the staff report, the Coastal Commission approved a Coastal Permit in
1981 which allowed for a six-foot tall fence with a special condition to record an access program.
John Bowers, Staff Counsel to the Coastal Commission, signed the document under a block of
text which references Coastal Development Permit P-80-393 (Exhibit G). Mark Estess, Chairman
of the Board of the OCRD, signed the document and it was recorded on November 22, 1991. On
January 6, 1992, Les Strnad, Chief of Permits for the Coastal Commission, acknowledged that
the special condition of P-80-393, which required the access program, had been fulfilled and that
the permit would be issued shortly. Three days later, the permit was issued. The OCRD Treasurer
signed the permit and the Coastal Commission received the fully executed permit on February 4,
1992. Given this and the 28 years of OCRD operation without any notice of the permit’s
eXpiration, i ining this Commission finds no basis that the
1981 permit expired due to a failure to implement it (Changed by Planning Commission at the
hearing 12/13/17). The access program was, in fact, implemented consistent with the approved,
permitted aspects. The access program included a fee-for-key component and allowed for the
OCRD Board to raise the cost of a key as needed to fund park operations, i.e. no Coastal
Development Permit is required for the OCRD to take this action.

The OCRD took no action to void the permit. Furthermore, the County of Santa Cruz approved a
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Application #: 161195
APN: 033-151-12
Owner: Opal Cliffs Recreation District

Coastal Permit in July 2008 for the taller fence, and determined other grant-funded park
improvements were exempt from requiring a Coastal Permit. The OCRD replaced only a portion
of the fence approved under Coastal Permit P-80-393, and there is no evidence that the public
access use ever ceased. The access program, which is at the heart of the 1981 permit and details
the use of the access way, remained in full effect.

The current application continues the preexisting use but proposes to modify it slightly. The most
significant change is the proposal to allow free summer access. This free summer access program
balances the goal of enhanced public access without eliminating keycard sales, the park’s primary
source of revenue. Public access is supported by multiple General Plan/LCP policies, including:

Objective 7.7a (Coastal Recreation) To maximize public use and enjoyment of coastal
recreation resources for all people, including those with disabilities, while protecting those
resources from the adverse impacts of overuse.

Objective 7.7b (Shoreline Access) To provide a system of shoreline access to the coast with
adequate improvements to serve the general public and coastal neighborhoods which is
consistent with the California Coastal Act, meets public safety needs, protects natural
resource areas from overuse, protects public rights and the rights of private property owners,
minimizes conflicts with adjacent land uses, and does not adversely affect agriculture....

Policy 7.7.1 (Coastal Vistas) Encourage pedestrian enjoyment of ocean areas and beaches by
the development of vista points and overlooks with benches and railings, and facilities for
pedestrian access to the beaches....

Also included in the application is the formal recognition of the park aides program, which isa
continuation of the “guard” program that has been in place since at least 1963. This application
provides the opportunity to condition that preexisting program by requiring that the park aides
dress in a casual manner so as not to appear to be a guard or law enforcement. A condition of
approval is included requiring the park aides to wear t-shirts with the phrase “OCRD Park Aide”
or similar.

In addition, the application proposes to establish days and hours of operation which were-net
previouslyformalized are in substantial conformance with the seven days a week, dawn to dusk
hours of operation approved as a part of the original permit (Changed by staff at hearing
12/13/17). The proposed hours of operation from 5 AM to 8 PM are similar to the hours of
County parks in the vicinity. For example, Floral Park is open sunrise to sunset.

In summary, the current Coastal Development Permit application, once approved, will resolve
any outstanding allegations of violations or any deficiency of approved permit status.

5. That the proposed development is in conformity with the certified local coastal program.

The park use on the subject parcel is an allowed use in the PR (Parks, Recreation and Open Space)
zone district, as well as the O-R (Existing Park, Recreation and Open Space) General Plan and Local
Coastal Program land use designation. The improvements that are proposed to be recognized as a
part of this application are ancillary to the park use and their visual impact was evaluated in finding
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Application #: 161195
APN: 033-151-12 ,
Owner: Opal Cliffs Recreation District

three above. As noted in findings two and four above, restricted access (including a fence/gate, fee-
for-key and a park aide program) has been present on the subject parcel since at least 1963. The
Coastal Commission recognized this restricted access with Coastal Development Permit P-80-393 in
1981 by authorizing a six-foot tall fence to enclose the property. The access program required as a
part of the 1981 Coastal Development Permit codified the restricted access, and detailed the fee-for-
key program. Given this, the current application’s proposal to offer a free summer access program
and formalize the days and hours of operation are in conformance with 1981 Coastal Permit and the
access program recorded as a part of that permit. Based upon the available history, this application is
in conformance with the certified local coastal program.
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Application #: 161195
APN: 033-151-12
Owner: Opal Cliffs Recreation District

Development Permit Findings

L. That the proposed location of the project and the conditions under which it would be
operated or maintained will not be detrimental to the health, safety, or welfare of persons
residing or working in the neighborhood or the general public, and will not result in
inefficient or wasteful use of energy, and will not be materially injurious to properties or
improvements in the vicinity.

This finding can be made, in that construction will comply with prevailing building technology, the
California Building Code, and the County Building ordinance to insure safety. The improvements
which are proposed to be recognized by this application are all relatively minor, with only the fence
requiring a building permit.

The location of the nine-foot high fence along Opal Cliff Drive will allow adequate sight distance
for vehicles entering and exiting the Opal Cliffs Recreation District parking area in a safe
manner, in that the fence is of an open design and will not obstruct the view of drivers.

The fence and other physical improvements will not utilize an excessive quantity of materials or
energy in its construction or maintenance, in that the fence is a relatively insignificant structure.

The design and location of the fence will not adversely impact the available light or the
movement of air to properties or improvements in the vicinity, in that the fence will be of an
open design which will allow the passage of light an air.

2. That the proposed location of the project and the conditions under which it would be
operated or maintained will be consistent with all pertinent County ordinances and the
purpose of the zone district in which the site is located.

This finding can be made, in that the location of the proposed fence and the conditions under
which it would be operated or maintained will be consistent with the purpose of the PR (Parks,
Recreation and Open Space) zone district in that the primary use of the property will be
recreational. The fence and the other hardscaping (e.g. retaining walls, seating, and path
resurfacing) are ancillary to the recreational use. Within the Urban Services Line, fences located
in the front yard setback are limited to three feet in height, and fences in the side yard are limited
to six feet. Additional height can be allowed with a discretionary approval such as this one.

3. That the proposed use is consistent with all elements of the County General Plan and with
any specific plan which has been adopted for the area.

This finding can be made, in that the proposed recreational use is consistent with the requirements
specified for the O-R (Existing Park, Recreation and Open Space) land use designation in the County
General Plan. As discussed in the Coastal Development Permit findings and the body of the staff
report, the project conforms to the County’s General Plan/LCP in that the fence, gate and locking
mechanism, fee-for-key access, and park aides were all a part of the pre-existing use on the property.
Coastal Development Permit P-80-393 authorized the construction of a six-foot tall fence to
surround the property and required the recordation of an access program that included a fee-for-key
program. The current application is to recognize the nine-foot tall fence and other
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hardscaping/landscaping improvements (which the County had approved in July 2008), and modify
the access program (to allow for a free summer access program and formally establish days/hours of
operation and condition the long-standing park aide program).

The subject parcel is identified as a regional park in Figure 7-2 of the County’s General Plan.
General Plan Policy 7.5.7 (Beaches as Regional Parks) recognizes the use of beaches to satisfy
regional recreational opportunities for County residents and calls for improving access where
appropriate. The proposal to allow free summer access will improve access to the OCRD park by
eliminating the fee to access while preserving the keycard revenue from the rest of the year which is
needed to fund the park’s operations.

No specific plan has been adopted for this portion of the County.

4, That the proposed use will not overload utilities and will not generate more than the
acceptable level of traffic on the streets in the vicinity.

This finding can be made, in that the proposed fence and other improvements will not utilize a
significant amount of electricity or utilities and will not generate a significant increase in
additional traffic on the streets in the vicinity.

5. That the proposed project will complement and harmonize with the existing and proposed
land uses in the vicinity and will be compatible with the physical design aspects, land use
intensities, and dwelling unit densities of the neighborhood.

This finding can be made, in that the proposed fence—which is the project component with the
greatest potential for visual impact—will be compatible with the visual character of the
neighborhood due to its design, and location. As required by General Plan Policy 8.1.2 (Design
Review Ordinance), the project was subject to the design guidelines set forth in the zoning
ordinance. The fence is painted black and is of an open design which allows views into the
OCRD and reduces the visual impact of the fence on surrounding properties and to traffic along
Opal CIliff Drive. The subject parcel has been used for recreational since the 1930°s. As such, the
use of the parcel complements and harmonizes with the land uses in the vicinity where the
surrounding parcels are all residential. The proposed fence does not alter or increase the density
or intensity of residential use within the surrounding neighborhood.

6. The proposed development project is consistent with the Design Standards and Guidelines
(sections 13.11.070 through 13.11.076), and any other applicable requirements of this
chapter.

This finding can be made, in that the proposed improvements are compatible with the visual
character of the neighborhood. The fence is painted black and is of an open design which allows
views into the OCRD and reduces the visual impact of the fence when viewed from Opal Cliff
Drive. The existing fence has been in place for approximately 10 years with no complaints from
members of the public reported to the Planning Department. The proposed sign is 12 square feet
in size. Given its relatively small size, it will have a negligible visual impact. As required by
County Code Design Standards and Guidelines, the proposed 12 square foot sign complies with
the requirements relating to signs set forth in County Code 13.10.580 and 13.10.587. The other
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improvements—hardscaping and landscaping—have beautified the park, and are consistent with
the Design Standards and Guidelines which call for landscaping to be maintained in good
condition, and landscaping in sufficient size and quantity to adequately screen paving (13.11.075
et seq.).
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Conditions of Approval

Exhibit D:  Project plans, 3 sheets: Topographic Map prepared by Michael Bridgette,
Licensed Land Surveyor, of Bridgette Land Surveying dated 1/11/06 amended
with photos of improvements; Planting Plan prepared by Dreamscape Creative
Landscape Solutions, Inc., dated April 4, 2017, amended with photos; and
Irrigation Plan prepared by Dreamscape Creative Landscape Solutions, Inc., dated
April 4, 2017, amended with photos

L. This permit recognizes the construction of a nine-foot tall wrought iron fence, hardscaping
and landscaping improvements, the installation of a sign, authorizes revisions to the access
program, including hours of operation and free summer access; and authorizes modifications
to the park aide program, as indicated on the approved Exhibit "D" for this permit and the
Operational Conditions below. This approval does not confer legal status on any existing
structure(s) or existing use(s) on the subject property that are not specifically authorized by
this permit. Prior to exercising any rights granted by this permit including, without
limitation, any construction or site disturbance, the applicant/owner shall:

A. Sign, date, and return to the Planning Department one copy of the approval to
indicate acceptance and agreement with the conditions thereof.

B. Obtain a Building Permit from the Santa Cruz County Building Official for the nine-
foot tall fence and gate.

1. Any outstanding balance due to the Planning Department must be paid prior
to making a Building Permit application. Applications for Building Permits
will not be accepted or processed while there is an outstanding balance due.

C. Submit proof that these conditions have been recorded in the official records of the
County of Santa Cruz (Office of the County Recorder) within 30 days from the
effective date of this permit.

II. Prior to issuance of a Building Permit the applicant/owner shall:

A. Submit a final fence and parking plan for review and approval by the Planning
Department. The final plans shall be in substantial compliance with the plans marked
Exhibit "D" on file with the Planning Department. Any changes from the approved
Exhibit "D" for this development permit on the plans submitted for the Building
Permit must be clearly called out and labeled by standard architectural methods to
indicate such changes. Any changes that are not properly called out and labeled will
not be authorized by any Building Permit that is issued for the proposed
development. The final plans shall include the following additional information:

1. A copy of the text of these conditions of approval incorporated into the full
size sheets of the architectural plan set.

2. Details showing compliance with fire department requirements. If the
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Application #: 161195

APN: 033-151-12

Owner: Opal Cliffs Recreation District
proposed structure(s) are located within the State Responsibility Area (SRA)
the requirements of the Wildland-Urban Interface code (WUI), California
Building Code Chapter 7A, shall apply. Central Fire Protection Dlstrlct and
the County Sheriff shall be given a keycard.

3. Details showing compliance with building code requirements, including:

a. Parking space identification signs shall include the International
Symbol of Accessibility complying with Section 11B-703.7.2.1
International Symbol of Accessibility. [CBC 11B-502.6, Figure
11B-703.7.2.1 ]

b. Signs identifying van parking spaces shall contain additional
language or an additional sign with the designation "van
accessible." Signs shall be 60 inches minimum above the finish
floor or ground surface measured to the bottom of the sign. [CBC
11B-502.6 ]

c. Parking identification signs shall be reflectorized with a minimum
area of 70 square inches. [CBC 11B-502.6.1 ]

d. Additional language or an additional sign below the International
Symbol of Accessibility shall state "Minimum Fine $250." [CBC
11B-502.6.2 |

€. A parking space identification sign shall be visible from each

parking space. Signs shall be permanently posted either
immediately adjacent to the parking space or within the projected
parking space width at the head end of the parking space. Signs
may also be permanently posted on a wall at the interior end of the
parking space. [CBC 11B-502.6.3].

f. The gate shall comply with the following:
i.  Minimum clearance is 32",
ii. Opening force shall not exceed 5 lbs.

iii. Hardware and operable parts shall not require tight grasping or
twisting of the wrist, and shall be located between 34" to 44"
above the finish floor or ground.

iv. Atleast a 10" smooth surface on the push side, measured from
the ground or floor surface, shall be provided. [CBC 11B-
404.2]

v. Minimum 18 inches strike side (pull side) clearance at the gate
for a forward approach shall be provided. [CBC 11B-
404.2.4.1].
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- vi. All accessible exterior routes details shall be provided to include
slopes, widths, and surface materials.

4. Provide a final sign design and show its location on the front fence.

5. Record a-revised an addendum to the Access Program to include the
Operational Conditions (below).

II. All construction shall be performed according to the approved plans for the Building Permit.
Prior to final building inspection, the applicant/owner must meet the following conditions:

A. All site improvements shown on the final approved Building Permit plans shall be
installed.

B. Allinspections required by the building permit shall be completed to the satisfaction
of the County Building Official.

IV.  Operational Conditions
A. The following shall amend the Access Program recorded November 22, 1991:

1. Days and Hours of Operation: The OCRD park shall be open seven daysa
week from 5 AM to § PM.

2. Free Summer Access: Free summer access shall be provided Memorial Day
through Labor Day inclusive.

3. Sign: A sign, not to exceed 12 square feet, shall be posted on the front fence
at a height above parked cars. The sign shall include text that is in substantial
conformance with the following:

Opal Cliffs Park

Free Summer Access Program

Memorial Day through Labor Day

Opal Cliffs Park and Beach is Open Free to the Public

From 5 AM to 8 PM or sunset (whichever is later) daily

All other park rules and local ordinances shall remain in effect.

Between Labor Day and Memorial Day, Access to OCP requires a
keycard, which provides for unlimited access to OCP from 5 AM to
8 PM. Keycards can be purchased at Freeline Surf Shop, located at
821 41st Ave, anta Cruz. All proceeds go toward upkeep and
maintenance of OCP. For more information, please visit
www.OpalCliffsPark.org.

Thank you for your support!

4, Park Aides: Park Aides shall be dressed casually and wear a t-shirt with the
phrase “OCRD Park Aide” or similar. At no time will the park aides dress in
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a way that suggests that they are guards.

5. Park Improvements: All park improvements, including the fence, shall be
maintained in good condition. The fence shall be repainted and/or replaced as
needed.

In the event that future County inspections of the subject property disclose
noncompliance with any Conditions of this approval or any violation of the County
Code, the owner shall pay to the County the full cost of such County inspections,
including any follow-up inspections and/or necessary enforcement actions, up to and
including permit revocation.

V. As a condition of this development approval, the holder of this development approval
(“Development Approval Holder”), is required to defend, indemnify, and hold harmless the
COUNTY, its officers, employees, and agents, from and against any claim (including
attorneys’ fees), against the COUNTY, it officers, employees, and agents to attack, set aside,
void, or annul this development approval of the COUNTY or any subsequent amendment of
this development approval which is requested by the Development Approval Holder.

A.
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COUNTY shall promptly notify the Development Approval Holder of any claim,
action, or proceeding against which the COUNTY seeks to be defended, indemnified,
or held harmless. COUNTY shall cooperate fully in such defense. If COUNTY fails
to notify the Development Approval Holder within sixty (60) days of any such claim,
action, or proceeding, or fails to cooperate fully in the defense thereof, the
Development Approval Holder shall not thereafter be responsible to defend,
indemnify, or hold harmless the COUNTY if such failure to notify or cooperate was
significantly prejudicial to the Development Approval Holder.

Nothing contained herein shall prohibit the COUNTY from participating in the
defense of any claim, action, or proceeding if both of the following occur:

1. COUNTY bears its own attorney's fees and costs; and
2. COUNTY defends the action in good faith.

Settlement. The Development Approval Holder shall not be required to pay or
perform any settlement unless such Development Approval Holder has approved the
settlement. When representing the County, the Development Approval Holder shall
not enter into any stipulation or settlement modifying or affecting the interpretation
or validity of any of the terms or conditions of the development approval without the
prior written consent of the County.

Successors Bound. “Development Approval Holder” shall include the applicant and
the successor’(s) in interest, transferee(s), and assign(s) of the applicant.
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Minor variations to this permit which do not affect the overall concept or density may be approved by the Planning
Director at the request of the applicant or staff in accordance with Chapter 18.10 of the County Code.

Please note: This permit expires three years from the effective date listed below unless the
conditions of approval are complied with and the use commences before the expiration date.

Approval Date: December 13, 2017
Effective Date: Check with Coastal Commission
Expiration Date: Check with Coastal Commission

Appeals: Any property owner, or other person aggrieved, or any other person whose interests are adversely affected by
any act or determination of the Zoning Administrator, may appeal the act or determination to the Planning Commission in
accordance with chapter 18.10 of the Santa Cruz County Code.
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Parcel General Plan Map Parcel Number

033-151-12
Santa Cruz County Planning Department Nov. 20, 2017

General Plan

EEE O-R - Parks and Recreation
R-UM - Residential - Urban Medium Density
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Parce, Zoning Map Parcel Number

033-151-12
Santa Cruz County Planning Department Nov. 20,2017

Zoning

- (PR) Parks, Recreation, and Open Space
(R-1) Single-Family Residential §

E¥

A-3-SCO-18-0004 , 29

Page 32 of 136




N ¢t
NeWS Pe De!.c&i Santa Cruz Sentinel (Santa Cruz, California) - Sun, Jun 20, 1948 - Page 1
https://universityofcaIifomiariversidescpI.newspapers.oom/imagelSB420478 Downloaded on Oct 7, 2017

;Vote On Opal
{Cllﬁs District

iIs Tomorrow

Opal Clfy residents will go to
the polls tomorrow between 7 a.
,m and 7 p. m. {o determine wheth.
1er or not there shali be a recreation
district formeqd in the area.

The terri to be included in
the decwon“:'royu‘hly is located be-
bounded by the bay of Mogtas

un y the

Southern Pacific sattroet

A petition to form the. 'cgis'triét
was presented to i r 2
with éezimmm of 15 per cemt

ol the
S'tndbclumnnthemuuer with
.nopmlests ered, was beld May 7.

uﬂ%wim'lmm.u

twn ofticers approyed dy un i
rvnou May 24 veu R. :
Shide, inspector; ockwell,
judge, and J. C. Phehn. clerk. ]

A majority of votes will deter §
!mine the yvesults of the election.

According to the scetions of th
! Public Resources code undér \t'hu:h
1u:e distriet mzy be formed, seven '
{trustees will manage the & of |
‘the district, These managers will |
be appointed ‘I:i the supervisors and
shall consist of land owners, or vot--
‘ers, or both.

Two of the trustees will be ap-
‘pointed to hold office for two years
each. three for three vesvs each|
and two lor four years esch, wiqh
-successors to be appointed by the !
. rvisors. i

P of ﬂ:“truﬂee: within
awers .
the district are broad and allow

?
ig
17
i
|
1

L?’QMP-M bescher. 7%

creational
{buildings Sithin ihe. dtiets 1o, ;_
i cluding  the. construction, mlmen-

.ance and opermtion ef swi
‘pools and amusement fa
.ties in the jet.

In addition to this. the trustees :
may contract for aé)s;em of im.
provements or wor or Mge*
_disposal and drainage. garbage m
L»osdal tire protmoa. .road 5

Tidges, I‘OI bndge fﬂplﬂ'
trails, lights ‘nr:l” ‘

{wise. lands doemed neceu-r) for}
ithe needs of the distri I
! Elections must be nﬂed in the
‘distriet for n!g bonds to be issued,
cither at the discretion of the trus.
{ces. or by a petition signed by at
feast 23 per cent of the electors in |
-the district. Any bong issue will }
smwcah&l&dsvmwm :

Copyright © 2017 Newspapers.com. All Rights Reserved.

Exhibit 4 30
A-3-SC0O-18-0004
Page 33 of 136




Newspopers

Santa Cruz Sentine] (Santa Cruz, California) - Tue, Jun 22, 1948 - Page 1
https://universityofcalifomiariversidescpl.newspapers.com

fimage/58420541 Downloaded on Oct 7, 2017

Copyright © 2017 Newspapers.com, All Rights Reserved.

AYAAY T
it ‘g R, i .
A tild
Exhibit 4 31
A-3-SCO-18-0004 ’ .
Page 34 of 136




N renye-
NeWSF Jobe :‘:oifr; Santa Cruz Sentinel (Santa Cruz, California) - Wed, Mar 20, 1963 - Page 1
https://universityofcalifomiariversidescpl.newspapers.oomflmageISBQS7451 Downloaded on Oct 7, 2017

R

Opal Cliffs District Studymg_——
Key Club’ For Beach Gate

Opal Cliffs Recreation distriet
ireclors last night aothorived a
special lock on gates at the en-
trance to the Opal Clitfs beach
with keys issued only to residents
of the district.
The gate has been closed for
plan to install the lock and

approximately a month by action

of the board. issue keys is only ap “interim" |
BX- | messure. Mulendy added

tensive vandalism to entrance fa-| At last night's meeting. a peti-

cilities snd resident complaints |tion siéned by ximately 135

that the genersl public use of the |Opal Cliffs regidents was submit. |

o »"“"’“‘“"‘m"""li ted, calling for immediate dis. |

_ This is similar 102 city park,
which is ppen to mm%a;e
ot ‘of the rity or county. ;

“Ewgbody has to be treated

s

m“ , #od of of the recreation district, |
disturbaiice in the brim of an improvement as. !
e, sociation, and taking over the
" g P'WC “)’ i
8 “It (the petition) is pretty rep-
fesentative of the overall area.”
Melendy said. However, he urged .
caution in any tmmediste action. |
- it immediate

8 district. .
“‘3..3" state law the distriet,
which levies a property tax for
mgintenance of the entrance, must
sdmit the general public.

" Inside Tod

-
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Newsranors . o
com Santa Cruz Sentinel (Santa Cruz, California) - Wed, Apr 26, 1967 - Page 22
https:l/universityofcaIifomiariversidescpl.newspapers.comﬁmage/59038303 Downloaded on Nov 3, 2017

———
PUBLIC NOTICE i

RULES AND LATIONS ]
OPAL CLIFFS RECREATION DISTRICT.

in arder to muintain the pesce and
R By S, oon Cot
the purpokds for which the District;

. ic
the Bomrd of Trustess'

of the 8;% pursusnt 1o m’e"pow
In it [ of the

(e ireyicaa, St Cautornis,
U & -

10tions 10r the admiieiralion, goﬁ'ﬁn'
ot

ment and protaction of the besch
under its management.

1. Avcess to the Property
Access to the p shali_be per.

mittad onl throu’:g"tlzi main n'::m,

gl‘l Maintgined by the District. En.;

M.m the Dvwzﬁ by any other
s is prohibited.

li, Admission 1o the Property !
"ok bacn ssued a5, herente,
no 3 or

ided shall be stmitted (o the

ly during the hours whan
Y carviaber

i

i
;%s

Qig
-]

o

i;gg
g3
T
At

:
i

ggg

: ggg
3§ 532
i
5i
_83f

u .
wehicie ticense num.-

and

ber when a motor vehicle is used

2 masne of e 1 or from.
the besch lot.

11l. Conduct of Persons Using Beach |

The | Clitfs Recrestion District
nlcg;?&dkxtmuhpur e Of

ful
providing ?:'W:n: and 'usl.n':mn..’

'in order 10 fullill these ses, the
followi n lu"ol mmu 3

PV Yy & rsons  usi g
facility. pe ne the

AN trash or litter shall be
h‘p%c}hd '&nmv the recepiacies |

or destruction of plants,
seats, tables or sany other im:
n nts provided by the Dis-
rict is prohibitec.
{ brought to the beach |
uu,?l be L on isssh 30 fong s i
they sre on the beach lot.

( {€) Loud, boisterous or obscene
|

4
|
pr
, (2} The mutiistion, detacement

fangusge and conduct will not be
folarsted, and persons bemvgnf
thus shall be denied the privi.
leges of the facility.

(5) Refuss) to the lawtul
reg

uest of the sttendant on duty
| when such requesis sre made to
i preserve the |g:au or protect the
i property of District shail be
grounds for eviction from the
property.

Viotstions of the 'mﬁlnp rules ang:
‘reguistions sre deciared (o be mis.
;demesnors by sec. 5660 of the Public

of Californls, and
| vied will be ted as pro-

i By ordar of the Bosrd of
Trustees of the Opsi Clitfs

! Recreation District

' )-usl:cOLD SHEPHERD

Aorit 19, 1967 '
i ,
i Apr. 26 (8886}

i
H
H

Copyright © 2017 Newspapers.com. All Rights Reserved.

VY rre ,
Exhibit 4 36 *:j:f«. ': ‘3 :..L, i ;r }j}
A-3-SCO-18-0004

Page 39 of 136




COASTAL COMMISSION COASTAL PERMIT
FOR FENCE & ACCESS PROGRAM
1981
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al

AL -COAST RESIONAL COMMISSTION /UL Ucean Street, Foom 31¢... Santa Cruz, California Y5
SN = (408 426-7390 "
T REPORT (CONSENT AGEMDA)  APP. NO. P-80-393 FILED: 11/24/80 aoth pay: 1/5/81
L. APPLICATION SUMBRY . DATES HEARD: 1/5, 1/26/81

. REVISED: 4/8/81 SCHEDULED: 4/13/81

Applicant: n.a) Cliffs Recreation District
é}}o Opal Cliffs Drive, Santa Cruz

Work Propos : : :
Replace and raise fences around accessway. qu ' _
Location of Project: 4529 Opal Cliffs Drive O
' Live Oak area

' . Santa Cruz County, APN 33-151-27
Approvals Received (type?date): CCR-15~(11/12 /BQ)

Project Data: +11,280 = 6' high fence
parcel size propo§ed coverage height of structure ‘
R-1-6 | - i
current zoning _ S proposed density ‘

Other: _Egxisting fences are 5-6' chain link with gate on street frontage and 3-5'

Attachments : Location Map, Site Plan, )

I. STAFF EVALUATION . '
Site Characteristics: Relatively level lot between existing SFDs, with several trees,
providing access path to beach stairway. Existing fences in fair
to poor condition; street frontage fencing is in especially poor’
cordition. . ,
Surrounding land Use: gppy residential area.

POLICY CONFORMANCE NOTES :
Bublic Access (30210-30213): presently provides restricted public access; applicant is
a public recreation district. See caments.

Marine Envirorment (30230-30236): gee conments.

Land Resources (30240-30244): not an agricultural area. Proposed development will
not significantly affect sensitive habitat areas.

Development (30250-30254): gite is in developed urban area. Bluff development concern;
see comments. -

Industrial Develorment (30260-30264): N/A CCC Exhibit _D__.
(page A of -3— pages)

cce-21

EN: 21 ~ p -80-393
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- SLARE REFORL (COMSENT /ENDA) Continueg : Page 2
~ Arplicant: -gpa) - ' g Recreation District AFP. m
.

ENVIRONMENTAL DMPACT NOTES

Mdverse Impacts/Significance: None noted.

OTHER CCMMENTS :
Public Access ' R

The proposed site is presently devéloged as a beach accessway, with a path
leading from a small (4-space) parking area to a wood stairway, which then:
leads-to a small beach The accessway is owned and operated by the Opal

:
é
:
§
N
]
]
g
g
:
:
§
z

-3, © "if the fence is necessary. Some form of access contro] does appear desirable
at this point due to unstable bluffs and small, pocket bBeaches with low capa-
cities for public use, although access must be provided to maintain consistency

"~ with the Coastal Act. . . ( .

Recreation : _ .
The applicant is a "Recreation District"; its primary function ‘ig,g\aim:enancet/.
' "of the SIts ™ THé Broposed ‘development would in-

Marine Environment
The new and reconstructed fences will not result in significant impacts on

marine resources; all work will be in upland areas. Minor repair work on the
beach access Stairway is also to be done at this time; based on the scope of

kY

cCC Exhibit 22

, | (page_€=of 2 _ pages)

s

s,
e
=

C
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P-80-393 : OPAL CLIFFS RECREATION DISTRICT . . page 3

Bluff-Top Development

The project as applied for will result-in development (fence construction)
within the "area of demonstration" for geologic stability. The fence does
not appear likely, however, to impair the stability of the cliff forming
the .seaward edge of the site, and no additional impervious surfaces are
proposed. Existing paved areas are provided with drainage facilities in-
tended to minimize erosion. .

 ITI. RECOMMENDATION
Approval: Find consistency with Chapter III, that the developnent will not
prejudice an LCP, that the development has no significant adverse environ-
mental effects as proposed or as conditioned: (Between shoreline and first
public road, note camwents on front page under Public Access and Recreation.)

CONDITIONS
ACCESS 1. PRIOR TO ISSUANCE of this permit, permittee shall sutmit, for review and
PROGRAM approval by the Executive Director, an access program which shall provide for

. public access and posting of the site as notification of such access. The
program shall be recorded as a covenant running with the land, free of all
encurbrances other than tax liens, or shall be guaranteed by such other means
as may be acceptable to the Executive Director.

PRESCRIPTIVE 2. Nothing in this condition shall be construed to constitute a waiver of
RIGHTS any sort or a determination on any issue of prescriptive rights which may
exist on the parcel itself or on.the designated easement.

4

3. Safety Review

Prior to commencement of construction, permittee shall present evidence in
writing to the Executive Director that all public safety agencies with
jurisdiction in the surrounding area (including the Capitola Fire Dept.)

and the Santa Cruz County Office of Emergency Services have been conferred with,
and that the proposed development is acceptable to those agencies.

CCC Exhibit L

(page S ot 2 pages)

tm/deb 4/10/81

Staf€ Date . BROWM, EXECUIIVE DIRECIDR
Exhibit 4 §"’" ";;" Zr ; *‘*( ;-l? [
A-3-SC0O-18-0004 40 b Wb Likad i E

Page 43 of 136

G




ACCESS PROGRAM REQUIRED BY
1981 COASTAL PERMIT

ix:? igicttg-18-ooo4 41 E}ﬁ“ ;f B! T Gr "
Page 44 of 136




T " COPY - NOT ORIGIN... g

@
(@)
e =
52 S 7
- = ™
RECORDING REQUESTED BY AND RETURN TO: g 4 =
California Coastal Commission G oy g -
45 Fremont St., Suite 2000 Sx 3 o
San Francisco, CA 94105-2219 R~ © =
ru o
e c
- NO FEE e o

DEED RESTRICTION

I. WHEREAS, Opal Cliff Recreation District, hereinafter referred to as the
"Owner"”, is the record owner of the following real property:

BEING Lot 27, Block A, as the same is shown and designated on that
certain map entitled, "Opal Cliffs”. Santa Cruz County, California. Being
Part of Rancho Arroyo del Rodeo, Subdivided by K. B. McGeoghegan, 1928.
Surveyed in 1928 by Arnold M. Baldwin and Fred T. lale, Licensed Land
Surveyors,” filed for record in the office of the County Recorder on
March 6, 1930, in Map Book 25, page 12, Santa Cruz County Records.

hereinafter referred to as the “Property;" and

II. WHEREAS, the California Coastal Commission, hereinafter referred to as the
“Commission," is acting on behall of the People of the State of California; and

III. WHEREAS, the subject property is located within the coasta] zone as defined
in paragraph 30103 of Division 20 of the California Public Resources Code,
hereinafter referred to as the "California Coastal Act of 1976," (the Aet); and

= Py

IV. WHEREAS, pursuant to the Act, the Owner applied to the Commission for a -
coastal development permit on the Property described above; and

V. WHEREAS, COASTAL DEVELOPMENT PERMIT NUMBER #P-80~393, hereinafter
referrved to as the "Permit,” was granted on April 13, 1981, by the Commission in
accordance with the provision of the Staff Recommendation and Findings,
attached hereto as EXHIBIT A and herein incorporated by reference; and

VI. WHEREAS, the Permit was subject to the terms and conditions including, but
not limited to, the following condition:

"PRIOR TO [SSUANCE of perniit, permittee shall submit, for review and
approval by the Executive Director, an access program which shall provide
forr public access and posting of the site as notification of such access.
The program shall be recorded as a covenant running with the land, free
of all encumbrances other than tax liens, or shall be gusranteed by such
other means as may be acceptable to the Executive Director.

VII. WHEREAS, the Commission found that but for the imposition of the above
condition the proposed development could not be found consistent with the
provisions of the California Coastal Act of 1976 and that permit could therefore
not have been granted; and :

VIII. WIFRRFAS, Owner has elected to comply with the conditions imposed by the
Permit and axecute this Deed Restriction so as to enable Owrgccuﬁﬁimfhe E

development authorized by the Permit. —
(page_l ot Y pages)
Exhibit 4 : ‘ Y LITET
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NOW, THEREFORE, in consideration of the granting of the Permit the Owner by
the Commission, the Qwner hereby irrevocably covenants with the Commission
that there be and hereby is cresied the following restrictions on the use and
enjoyment of said Property, to be attached to and become a part of the deed to
the properiy. " :

1. COVENANT, CONDITION AND RESTRICTION. The undersigned Owner, for

himself/herself and for his/her heirs, assigns, and successors in interest,
covenants and agrees that;
*

STATEMENT OF INTENT:

Opal Cliff Recreation District will provide park and beach access to the
public, at large, for recreational purposes. ‘ ’

\Accsss PROGRAM:

A sign will be posted on the property indicating park hours, how and where to ‘
obtain access to the beach, Lhe terms of sccess and how the board members can
be contacted. The sign will be in conformance with the "Sign Handbook"
published by the State of California - Resources Agency, Department of Parks
and Recreation. -

Hy. purchasing

..The park will be open daily from dawn to duslk. ' %

a ) enye Tateéd’ from  thé lrav; g t to gay'for
the annual budgeted. operating costs of the district, Operating costs are ;
deéfined as maintenance costs, insurance and any other expenses necessary to |
maintsin the public areas, voted as appropriate by the district board members.
The price of the keys are therefore dependent on the fluctuation of the
distx"x'é?i‘c:'_pg1°§£ing costs. :

a Rey.

Changes to the annual key purchase fee will
Opal Cliff Recreation District Board Members. iIn

&
Tty

The lock will be changed during the first week of January of each calendar
year. The annual fee will stayr constant all vear long, except for the last four V/
- l

months of the calendar.v. ar. In Septembe;j the key prices will be -redqud by
half of the annual fee. — - !

S e oty e

Currently and histor_z‘clally. Opal Cliff Recreation District has anndall_v sold 7 to &
hundred keys per year. The fees collected from these sales have generallv been
sufficient to cover the board approved operating costs of the district.

The keys will be avaijlable for sale at a locsd business seven days a week during ‘
normal business hours.

’ A permanently maintained sign fapprox., 2 x 3 feet) will be posted on the gale to
the property indicating the following:

flevwin: CCC Exhibit _E
. (page Lrof Y pages)

-=-

, ’F‘%f LT o
Exhibit 4 43 wed Gh EikiFE L UT g
A-3-SC0O-18-0004- - ' ' ;

Page 46 of 136




3) That Opal Cliffs Recreation District maintains a public park and beach
access.

b) The Annual fee, to obtain a key for access, will be printed on the
sign. ' .

¢} Where the keys can be purchased, along with a map.

d) Park hours of operations

e} How the board members can be contacted.,

2. DURATION. Said Deed Restriction shall remain in full force and effect during
‘the period that said permit, or any modification or amendment thereof remasins
effective, and during the period that the development authorized by the Permit
or any modification of said development, remains in existence in or upon any
Part of, and thereby confers benefit upon, the Property descrfbed herein, and
shall bind Owner and all his/her assigns or successors in interest.

3. V, \ . It is intended that this Deed Restriction is
irrevocable and shall constitute an enforceable restriction within the meaning of
a) Article XIII, baragraph 8, of the California Constitution; and b) paragraph
402.1 of the California REvenue and Taxation Code or successor statute.
Furthermore, this Deed Restriction shall be deemed to constitute a servitude
upen and burden to the Property within the meaning of bparagraph 3712(d) of
the California Revenue and taxalion Code, or successor statute, which survives a
sale of tax~deeded property. b '

4. RIGHT OF ENTRY. The commission or its agent mar enter onto the Propertyl/
at times reasonable acceptable to the Owner to ascertain whether the use *
restrictions set forth above are being observe,

5. REMEDIES. Any act, conveyance, contract, or authorization by the Owner
whether written or oral which uses or would cause to be used or would permit
use of the Property contrary to the terms of the Deed Restriction will be deemed
a violation and bresch hereof. The Commission and the Owner may pursue any
and all available legal and/or equitable remedies to enforce the terms and
conditions of this Deed Restriction. In the event of a breach, any forbearance
on the part of either party to enforce the terms and provisions hereof shall not
be deemed a waiver of enforcement rights regarding any subsequent breach.

6. SEVERABILITY. If any provision of these restrictions is held to be Invalid,
or for any reason becones unenforceable, no other provision shall be thereby
affected or impaired. .

Date:( /O//?-g'/ %1.9.91

Signed: v . -
Mark Estess, Chairman of the Board
COpal Qliff Recreation District . Co o o EXhibit '
* * NOTARY ACKNOWLEDGEMENT ON THE NEXT FAGE ¥ % (page 2 of 4 pages)
..'7-
. ‘ : Zwinmim o
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STATE OF CALIFORNIA
COUNTY OF SANTA CRUZ

on Zﬁ/ﬂ/ﬂz before me,_, ﬁﬁ(/ﬂ [2 % ?‘-,/Q‘E , A Notary Public
personslly appeared Mark Estess, personally kAdwn to me (or proved to me on

the basis of satisfactory evidence) to be the person whose name is subscribed to
the within instrument and acknowledged to me that he executed the same in his
authorized capacity, and that by his signature on the instrument the entity
upon behalf of which the person acted, executed the instrument.

. WITNESS my hand and pfficial seal. Y N S T s e Yo

4

L

Signature ‘Y / STEVE LENGQUIST |
4

4

4

Hoviny St Calikenm
KENTAGRUZ COuMTY
Commession Evpims Aug. 2, 1903

At D BBl & -Orils 2t Bl Bl

This is to certify that the deed restriction set forth above is hereby
acknowledged by the undersigned officer on behalf of the California Coastal
Commission pursuant to authority conferred by the California Coastal Commission
when it granted Coastal Development Permit No. P-80~393 on ‘April 1 , 1981 and "
the California Coastal Commission consents to recordation thereof by its duly
authorized officer. . ‘ ‘

Dated:Mb& 5, //7/

LY ‘4 Zadl,

'owers , Staff Cuunsel

: : California Coastal Commission

STATE OF CALIFORNIA i L
CCC Exhibit

COUNTY OF _San Francisco page_ R of. - pages)

OnMu&Lbeforé me, Debarab .. Boye + 4 Notary Public

personally appeared ___John_Bowers .» personallv known to

me (or proved to me on the basis of satisfactory evidence) to be the person(s)
whose name(s) is/are subscribed to the within instrument and acknowledged to
me that he/she/they executed the same in his/her/their authorized capacity(ies).
and that by his/lier/their signature(s) on the instrument the person(s), or the
entity upon behalf of which the person(s) acted, executed the instrument.

WITNESS my band and official seal.

N34y,
JAR Lk, .
{ur_,_,l,}‘:',;\i DZDORAH L. DOVE
o 2 ElATS IITARY PUSLIC ALK ONNIA
26 e atownYoF
LPRA SAR TRALCIZCO

Signature

~4- / "1y Carrunission Cxpires Oclnher 4, 1935
Exhibit 4 15tis1B RS
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FIRST LETTER FROM LES STRNAD

Dated January 6, 1991
(vear should have been show as 1992)
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STATE OF CALIFORNIA—THE RESOURCES AGENCY \ PETE WILSON, Governor

CALIFORNIA COASTAL COMMISSION

CENTRAL COAST AREA OFFICE
640 CAPITOLA ROAD .
SANTA CRUZ, CA 95062 : ‘

(408} 4793511

Janhary 6, 1991

Rick Harron

Opal C1iffs Recreation District
4400 Portola Drive

Santa Cruz, CA. 95062

RE: Coastal Act Violation #V-3-91-35
Coastal Development Permit #P-80-393

Dear Mr. Harron,

This Tetter is to notify you that special condition #1 of Coastal
Development Permit P-80-393 has been fulfilled as the deed restriction to
provide for an access program has been recorded on November 22, 1991. The
pernit will therefore be issued and you should receive a copy of it within the
next couple of weeks.

'This letter also serves to notify you that the.violation has been resolved
and the matter is now considered closed. If, in the future, there is any
non-conformance or non-compliance with any part of this permit or it's
conditions, we will consider that action as an intentional and knowing
violation of your permit and deed restriction and we will pursue penalties as
per our policy.

Thank you very much for your cooperation in resolving this matter. If you
have any questions or concerns, please feel to call us at any time.

Sincerely,

A

{

Audrey Blumeneau
Enforcement Assistant

cc: Deborah Bove, Legal Assistant, S.F., CCC
Thelma Johnson, State Parks and Recreation

0418V

WATEIR S S ol
Exhibit 4 Aol &
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ISSUED COASTAL PERMIT
(SIGNED BY LES STRNAD)
Dated January 9, 1992

A [ ]
T U™ o
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]
STATE OF CALIFORNIA~~THE RESOURCES AGENC PETE WILSON, Governor

e
CALIFORNIA COASTAL COMMISSION
REA OFFICE .
ke ) ECEIVE
SANTA CRUZ, CA 95042 R
(408) 479.3511 ' FEB. 4 1992 Page 1 of 2
CALIFORNIA Date: January 9, 1992

COASTAL COM/AISSICN -~ Permit No._P-80-393
CENTRAL COAST AREA ‘

COASTAL. DEVELOPMENT PERMIT

)

On April 13, 1981, the Ca1ifornia Coastal Commission granted to

the Opal C1iffs Recreation District
this permit subject to the attached Standard and Special conditions, for
deve]opment consisting of:

Replace and raise fences around accessway

more specifically described in the applic&tion file in the Commission offices.

The development is within the coastal zone in Santa Cruz County at
4520 Opal Cliffs DOrive, Live Oak APN: 33-151-217.

Issued on behalf of the California Coastal Commission by

PETER DOUGLAS
Executive Director

By:\ Les le}nad' -
Title: Chief of Permits

ACKNOWLEDGMENT

The undersigned permittee acknowledges receipt of this permit and agrees to abide
by all terms and conditions thereof.

The undersigned permittee acknowledges that Government 6069 Section 818.4 whi;h
states in pertinent part, that: "A public entity is not liable for injury cagsed
by the issuance. . . of any permit. . ." applies to the issuance of this permit.

IMPORTANT: THIS PERMIT IS NOT VALID UNLESS AND UNTIL A COPY OF THE PERMIT WITH
THE SIGNED ACKNOWLEDGEMENT HAS BEEN RETURNED TO THE COMMISSION OFFICE. 14 Cal.
Admin. Code Section 13158(a)

s Bt Solero

Date S1gnature of Perm1ttee
A6: 4/88 ‘ . TREASUBEL__ |
i rTUET T oy
Exhibit 4 s P L
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‘COASTAL DEVELOPMENT PERMIT

Page 2 of 2
Permit No. P-80-393

STANDARD CONDITIONS:

1. Notice of Receipt and Acknowledgment. The permit is not valid and
development shall not commence until a copy of the permit, signed by. the
permittee or authorized agent, acknowledging receipt of  the permit and
acceptance of the terms and conditions, is returned to the Commission office.

2. Expiration. If development has not commenced, the permit will expire two
years from the date on which the Commission voted on the application.

Development shall be pursued in a diligent manher and completed -in a
reasonable period of time. Application for extension of the permit must be
made prior to the expiration date. ..

3. Compliance. A1 development must occur in strict compliance with the
proposal as set forth in the application for permit, subject to apy special
conditions set forth below. Any deviation from the approved plans must be
reviewed and approved by the staff and may require Commission approval.

4. Interpretation. Any questions of intent or interpretation of any condition
will be resolved by the Executive Director or the Commission.

5. Inspections. The Commission staff shall be allowed tohinspect the site and
the project during its development, subject to 24-hour advance notice.

6. Assignment. The permit may be assigned to any qualified person, provided
assignee files with the Commission an affidavit accepting all terms and

conditions of the permit.

7. Terms and Conditions Run with the Land. These terms and conditions shall be
perpetual, and it is the intention of the Commission and the permittee to
bind all future owners and possessors of the subject property to the terms

and conditions.

SPECIAL CONDITIONS: See page 3 of Staff Report.

Exhibit 4 i? S
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PROP 40 APPLICATION

(2002 Resources Bond Act Per Capital Grant Program)
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smcemevou aoluo B34 190334 TH.NDERBII}F-\QEAL EST PAGE g1

wum—mmw
mwmmmm
PROJECT APPLICATION
2002 Resources Bond Act
PER CAPITA GRANT PROGRAM
(Each Project musthaveusownAppﬁuﬂon)
PRSI Profoct Oran Arr o
Park Renovation Evtmated Totai Proect Cost 4 220, 000, 00
mmm.ummmm»
Opal Cliffs Rec. District WF C
1840 41st ave Santa Cruz Capitola
Capitola, Ca. mm code)
LATITUDE AND 4520 Opal Cliffs Drive, Santa Cruz, Ca
95062
\MLLTPEPRO.ECTAFFECTAHBTOMOALRESWRCE?UYES QN
mm::am
David King General Manager bigdking@yahoo. com B31=234-13280
Name or and mm Phone
MMMWWMMMMMMMJNW)
same
Name (typed or printed) and Tide " Emall Address Phone

of
Installingoutdoor shower, water faucet, and upgrading water meter.
Reinforcing exsisting fence and extending fence along property line.

Reinforcing metal gate
Landscape upgrades

?'t(*n'aa + e ' ’ Zk
Land Tenure for Dev. Projects — Project is: =03 gcres For Acquisition Projects Project land wiil bs ____ acres
..QE_AmowmdinfucinplebmenAple AesbbeooqummmmbmemAppﬁmm

e ACret avallable under a yesr lease _____Acrestobucqirodhoﬂ’rwﬂwnfulinp&e(expmm)
Acrea other interest (sxplain) .

P N v ———— e

. 18 scourate and that | have roed oo

/ //3/‘2/.

/" 7T Date
| certify that this Project is moMandmuﬁondemunofmupdiab&ecnyorewmmman.mmpm
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*Note: Please- indlude and attach any documentation for local a ‘fovals (i.e
Staff Reports, Permits (including Conditions)and any Discreti ary Approvals),

APPLICATION FOR COASTAL DEVELOPM‘ENT PERMI

APPENDIX B
LocAL AGENCY REVIEW Form

SECTION A (7o 8¢ COMPLETED BY APPLICANT) , )
Ropleant 0\ £ \; €65 @i DaeQe: = 0
Project Description . | “\S}::c. - Att<u 2 Aiz(éa.d"—:v\./‘f
LoEon 520 _opul CLem DR Sa NI s oo

[ 4 , } 7 ' .
Assessor's Parcel Number 033 -/5/- 12 ~ _

R

Zoning Designaion PR Hoan. and DRpenSpied) _ duke

General or Community Plan Designation Exmilﬂ_ﬁ_ﬁg&h_km‘[ gig_,;,vmd_&&@u/ac

Local Discretionary Approvals

K Proposed development meets all z;oning requirements and needs no local permi other i an building
pemits. (o 4 h{ it 9 Fepnce. Component is Jelefe FRom. F’u\]“"f)

0 Proposed development needs local discretionary approvals noted below,
Needed  Receiveg .
Im DesigrvArchitectural review
Variance for
Rezone from _
Tentative Subdivision/Parcel Map No. .
Grading/Land Development Pemit No.
Planned Residential/Commercial Development Approv |
Site Plan Review . ‘
Condominium Conversion Pemnit
Condiional, Specia, or Major Use Permit No,

<3k

DDD‘DDDDDDD
DDDDDDDD

Other ) —_——
CEQA Statu‘s :
X Categorically Exempt Class_[§3 o] tem_z, o < —_———
O Negative Declaration Granted (Date)
O Environmental Impact Report Required, Final Report Certified (Datg)

O Other.
Prepared for the City/County of < _ ods Rz by Aldoo A Weld Alcp
Dete _ /o/i3/pe Tile _pge | Qe Pt Plamnes
AL HTHT o
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Addendum to Coastal Development Permit
Appendix B

Project Description:
Install outdoor shower, upgrade exnstmg water faucet and upgradmg water | eter

.u

mt—hmk—m&e—l’aﬂe-pmpe;q df_]e;fcd M
Landscape upgrades
Replace existing wood railings with more permanent metal railings and inst. ll new inetal

railings for the handicap.
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COUNTY COASTAL PERMIT 07-0639

and Final Local Action Notice

L .
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Staff Report to the
ZOlliIlg Administrator Application Number: 07-0639

Applicant: Opal Cliffs Recreation District, Agenda Date: 7/11/08
David King

Owner: Opal Cliffs Recreation District Agenda Item #: 3
APN: 033-151-12 Time: After 10:00 a.m.

Project Description: This is a proposal to recognize an existing 9-foot high fence within the
required front and side yard setback and to attach two new 30-foot long sections of 9-foot high

fence along the side property boundaries.

Location: Property located on the south side of Opal Cliff Drive at about 320 feet east of Court
Drive (4520 Opal Cliff Drive).

Supervisoral District: First District (District Supervisor: Janet Beautz)

Permits Required: Coastal Development Permit, Development Permit

Staff Recommendation:
e Certification that the proposal is exempt from further Environmental Review under the
California Environmental Quality Act.

e Approval of Application 07-0639, based on the attached findings and conditions.

Exhibits

A. Project plans E. Assessor’s parcel map

B. Findings F. Zoning map

C. Conditions G. Comments & Correspondence

D. Categorical Exemption (CEQA H. Coastal Permit, Deed Restriction
determination)

Parcel Information

12,632.4 square feet (EMIS estimate)

Parcel Size:
Existing Land Use - Parcel: Recreational
Existing Land Use - Surrounding: Residential
Project Access: Opal Cliff Drive
Planning Area: Live Oak
Land Use Designation: O-R (Existing Parks and Recreation)
County of Santa Cruz Planning Department

701 Ocean Street, 4 Floor, Santa Cruz CA 95060
Exhibit 4 oo
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Application #: 07-0639 Page 2

APN: 033-151-12
Owmer: Opal Cliffs Recreation District

Zone District: PR (Recreation and Open Space)
Coastal Zone: X Inside __ Outside
Appealable to Calif. Coastal Comm. X Yes __No

Environmental Information

Geologic Hazards: Coastal bluff, but development sited away from bluff
Soils: N/A

Fire Hazard: Not a mapped constraint

Slopes: N/A

Env. Sen. Habitat: Not mapped/no physical evidence on site
Grading: No grading proposed

Tree Removal: No trees proposed to be removed

Scenic: Not a mapped resource

Drainage: Existing drainage adequate

Archeology: Not mapped/no physical evidence on site
Services Information

Urban/Rural Services Line: X _Inside __ Outside
Water Supply: XX

Sewage Disposal: N/A

Fire District: Central Fire Protection District
Drainage District: Zone 5

History

Opal Cliffs Recreation District (OCRD) was established in 1949 by a resolution of the County
Board of Supervisors. The OCRD is a County agency that owns and operates the park. Due to the
OCRD’s location within the coastal zone, development on the parcel requires both a
Development Permit and a Coastal Development Permit. Prior to 1983, the County did not have
the authority to process Coastal Development Permits. Applying for development within the
coastal zone before 1983 was a two-step process in which an applicant would first obtain any
necessary County approvals, after which they would then apply to the Coastal Commission for a
Coastal Development Permit,

The Opal Cliffs Recreation District pursued this two-step process in 1980 in an application for an
overheight fence. On October 31, 1980, the Zoning Administrator denied a variance application
for an eight-foot high fence because of the lack of special circumstances justifying the increased
height. The County Code in effect at the time made no provision-- as there is in the current
County Code-- for Zoning Administrator approvals of fences higher than six feet. As a result, a
variance was required for which the finding of a special circumstance could not be found.

Despite the Zoning Administrator’s denial, the OCRD applied for a Coastal Development Permit.
The Coastal Commission approved the Coastal Permit on April 13, 1981. This approval included
a six-foot high fence surrounding the property to control access {see Exhibit H). An “Access
Program” was a condition of approval and a deed restriction containing the Access Program was

AL
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Application #: 07-0639 Page 3

APN: 033-151-12
Owner: Opal Cliffs Recreation District

recorded in November 1991 (see Exhibit H). At some point, the six-foot fence at the front of the
property was replaced with a nine-foot high wrought iron fence (see photo, Exhibit A).

Project Setting & Scope of Proposal

The current proposal is to recognize the existing nine-foot high fence and to add two new 30-foot
lengths of nine-foot high fence along the side property lines. These side lengths will extend
approximately six feet beyond the fence paralleling Opal Cliff Drive. Since the Coastal
Commission previously approved the restricted access, the scope of the current application is
limited to evaluating the appropriateness of the overheight fence in this location and not the

controlled access the fence provides,

Zoning & General Plan Consistency

The subject property is an approximately 12,632.4 square feet (EMIS estimate), located in the PR
(Recreation and Open Space) zone district, a designation which allows recreational uses. The
proposed fence is an allowed use within the zone district and the project is consistent with the
site’s (O-R) Existing Parks and Recreation General Plan designation.

Overheight Fence and Gate

County Code 13.10.525 (Regulations for fences and retaining walls) requires a public hearing
before the Zoning Administrator for fences exceeding six feet in height within the required
setbacks. In the PR (Recreation and Open Space) zone district, all yards are 30 feet. Because the
applicant is proposing to have the existing nine-foot high fence recognized and to extend it along
the side yards, a public hearing before the Zoning Administrator is required.

According to David King, the General Manager of the OCRD, the purpose of the fence is two-

The second purpose of the fence is to deter trespassing and vandalism. Mr. King has indicated
that a nine-foot tall fence, rather than a shorter fence, is necessary because even the six-foot tall
fence approved by the Coastal Commission was too short to deter motivated trespassers and
vandals (see letter from Mr. King, Exhibit G). The proposed additional three feet in height and
the extensions of the fence along the side yards is intended to enhance the deterrent and to allow
the fence to perform in the manner intended by the 1981 Coastal Permit (i.¢. to control access to
the OCRD). According to Mr. King, trespassers have used the adjacent property’s side yard fence

) XHIBIT 6
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Application #: 07-0639 Page 4

APN: 033-151-12
Owner: Opal Cliffs Recreation District

as a step to bypass the OCRD fence. The extension of the side yard fence six feet beyond the
existing fence will address this vulnerability in the fence’s current design.

The fence poses no line of sight issue as it is sufficiently set back from the traveled roadway. It
will not conceal persons with illegal intent as it is of an open design. As discussed below, the
fence complies with the County design review ordinance.

Local Coastal Program Consistency

As discussed above, the Coastal Commission codified the concept of controlled access to the
beach in this location with the Coastal Permit it approved on April 13, 1981. Since the Coastal
Commission had permitting authority for Coastal Permits in 1981, it was the Commission’s
burden to determine whether or not the project was consistent with the Coastal Act. Given this
context in which the OCRD has a coastal permit authorizing controlled access via a six-foot
fence, County staff did not evaluate the current proposal for its consistency with the Local
Coastal Program, finding that the proposed fence is consistent with the intent of the original
approval. However, since this fence is different in design from the original approval, County staff
did evaluate its consistency with the design criteria for coastal zone development.

Design Review

Because the OCRD is a County agency, all development on the subject parcel is subject to design
review (County Code 13.1 1.(h)). In addition, because it is within the coastal Zone, it must comply
with the design criteria for coastal zone development. The existing nine-foot tall fence and the
proposed additions were reviewed by the County’s Urban Designer and found to be compatible
with the neighborhood (see Exhibit G).

Although staff typically would not support a nine-foot tall fence in a residential neighborhood,
the fence is compatible for the following reasons. First, the fence is of an open design—wrought
iron pickets spaced four inches on center—and painted black. The fence’s dark color helps it to
recede into the background, and the open design allows views into the park which would not be
possible with a solid fence. Second, two mature cypress trees, which are approximately 60 feet
high, establish a scale that makes the fence appear shorter than its nine-feet (see photo Exhibit
A). The viewer’s eye is drawn past the fence to these trees, the green of the well-maintained park
and to the Monterey Bay beyond. Without the benefit of the trees and view (i.e. if a single-family
dwelling were behind the fence instead of a recreation area), the fence would likely appear to be
out of scale with the neighborhood. Finally, because the fence facing Opal Cliff Drive is setback
about 16 feet from the traveled roadway, the apparent size is further reduced. Given these
considerations, the fence’s design is considered appropriate for this location.

Conclusion

As proposed and conditioned, the project is consistent with all applicable codes and policies of
the Zoning Ordinance and General Plan/LCP. Please see Exhibit "B" ("Findings") for a complete
listing of findings and evidence related to the above discussion.

‘\_‘,"A”Wf b 'SVT‘“ N ;
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Application #: 07-0639 Page 5

APN: 033-151-12
Owner: Opal Cliffs Recreation District

Staff Recommendation

. Certification that the proposal is exempt from further Environmental Review under the
California Environmental Quality Act.

o APPROVAL of Application Number 07-0639, based on the attached findings and
conditions.

Supplementary reports and information referred to in this report are on file and available
for viewing at the Santa Cruz County Planning Department, and are hereby made a part of

the administrative record for the proposed project.

The County Code and General Plan, as well as hearing agendas and additional information
are available online at: WWW.co.santa-cruz.ca.us

Report Prepared By: Annette Olson
Santa Cruz County Planning Department

701 Ocean Street, 4th Floor
Santa Cruz CA 95060
Phone Number: (83 1) 454-3134

E-mail: annette.olson@co.santa-cruz.ca.us

EX
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Application #: 07-0639
APN: 033-151-12

Owner: Opal Cliffs Recreation District

Development Permit Findings

1. That the proposed location of the project and the conditions under which it would be
Operated or maintained will not be detrimental to the health, safety, or welfare of persons
residing or working in the neighborhood or the general public, and will not result in
inefficient or wasteful use of energy, and will not be materially injurious to properties or
improvements in the vicinity.

Given the location of the fence on the property and its open design, the fence will not conceal
persons with criminal intent,

The design of the fence will not utilize an excessive quantity of materials or energy in its
construction or maintenance, in that the fence is a relatively insignificant structure.

The design and location of the fence will not adversely impact the available light or the
movement of air to properties or improvements in the vicinity, in that the fence will be of an
open design which will allow the passage of light an air.

2. That the proposed location of the project and the conditions under which it would be
operated or maintained will be consistent with all pertinent County ordinances and the
purpose of the zone district in which the site is located,

This finding vcan be made, in that the location of the proposed fence and the conditions under
which i

it would be operated or maintained will b

Exhibit 4
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The fence will be situated on the property in a manner that allows adequate
sight distance for vehicles traveling along the roadway as well as entering and
exiting the property, in that the fence is set back from the traveled roadway.

The fence will be set back from the street and allow adequate light and air to
pass through to the street area,

The location of the fence on the property and the design of the fence does not
contain any corners or pockets that would conceal persons with criminal

intent.

The location and design of the fence is compatible with the surrounding

EXHIBITIBA ||

61

fui 1 ; 5
o' | :




Application #: 07-0639
APN: 033-151-12

Ovmer: Opal Cliffs Recreation District

neighborhood for the following reasons. Its size is mitigated by the distance it
is set back from the traveled roadway. In addition, the size of the mature
cypress trees, which are approximately 60 feet in height, establishes a scale
which reduces the apparent size of the fence. Finally, because the fence is of
an open design and painted black, the viewer’s eye is drawn to the cypress
trees, the green park area and the Monterey Bay beyond. Therefore, the
impact of the fence is mitigated by its design and setting, and it is compatible -

with the surrounding neighborhood.

3. That the proposed use is consistent with all elements of the County General Plan and with
any specific plan which has been adopted for the area.

This finding can be made, in that the proposed fence is set back from the road and allows
adequate sight distance consistent with road standards specified in the General Plan, The project
is located in the O-R (Existing Parks and Recreation) land use designation.

4. That the proposed use will not overload utilities and will not generate more than the
acceptable level of traffic on the streets in the vicinity.

This finding can be made, in that the proposed fence will be compatible with the visual character
of the neighborhood due to its design, and location. The fence is painted black and is of an open
design which allows views into the OCRD and reduces the visual impact of the fence on

Exhibit 4
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Application #: 07-0639
APN: 033-151.12
Owner: Opal Cliffs Recreation District

Conditions of Approval

Exhibit A: Sheets by Bridgette Land Surveying: Existing conditions dated 5/9/08 and

IL

proposed dated 1/11/06.

This permit authorizes the recognition of the existing nine-foot high fence and gate and

the construction of a nine-foot high fence along the side propery lines as shown in Exhibit

A. Priorto exercising any rights granted by this permit including, without limitation, any

construction or site disturbance, the applicant/owner shall:

A. Sign, date, and retumn to the Planning Department one copy of the approval to
indicate acceptance and agreement with the conditions thereof.

B. Obtain an Encroachment Permit from the Department of Public Works for all off-
site work performed in the County road right-of-way.

C. Meet all requirements and pay any applicable plan check fee of the Central Fire
Protection District,

All construction sha] be performed according to the approved plan.

A. No additions to the fence as shown in Exhibit A may be made, including razor or
barbed wire,

B The existing and Proposed fence extensions must be constructed entirely on the
Opal Cliffs Recreation District property. Should questions about the fence’s
location arise in the future, the OCRD will be responsible for providing a survey
to document the fence’s location. If the fence is found to be located on an adjacent
property, it will be the RD’s responsibility to remove the portion found to be
on the adjacent Property and mitigate any impacts of the fence removal,

C Pursuant to Sections 16.40.040 and 16.42.100 of the County Code, if at any time
during site Preparation, excavation, or other ground disturbance associated with
this development any artifact or other evidence of an historic archaeological
Tesource or a Native American cultural site is discovered the responsible persons
shall immediately cease and desist from all further site excavation and notify the
Sheriff-Coroner if the discovery contains human femains, or the Planning Director
if the discovery contains no human remains. The procedures established in
Sections 16.40.040 and 16.42.100, shall be observed.

Operational Conditions

A, No additions to the fence as shown in Exhibit A may be made, including razor or
b wire.

B. In the event that future County inspections of the subject property disclose
noncompliance with any Conditions of this approval or any violation of the Eﬁ:w 1 L} E

e d &b EiL
EXHIBIT C
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Application #: 07-0639
APN: 033-151-12
Owner: Opal Cliffs Recreation District

County Code, the owner shall pay to the County the full cost of such County
inspections, including any follow-up inspections and/or necessary enforcement
actions, up to and including permit revocation.

IV.  As acondition of this development approval, the holder of this development approval
(“Development Approval Holder”), is required to defend, indemnify, and hold harmless
the COUNTY, its officers, employees, and agents, from and against any claim (including
attorneys’ fees), against the COUNTY, it officers, employees, and agents to attack, set
aside, void, or annul this development approval of the COUNTY or any subsequent
amendment of this development approval which is requested by the Development

Approval Holder.

A. COUNTY shall promptly notify the Development Approval Holder of any claim,
action, or proceeding against which the COUNTY seeks to be defended,
indemnified, or held harmless. COUNTY shall cooperate fully in such defense. If
COUNTY fails to notify the Development Approval Holder within sixty (60) days
of any such claim, action, or proceeding, or fails to cooperate fully in the defense
thereof, the Development Approval Holder shall not thereafter be responsible to
defend, indemnify, or hold harmless the COUNTY if such failure to notify or
cooperate was significantly prejudicial to the Development Approval Holder.

B. Nothing contained herein shall prohibit the COUNTY from participating in the
defense of any claim, action, or proceeding if both of the following occur:

1. COUNTY bears its own attorney’s fees and costs; and
2. COUNTY defends the action in good faith.

C. Settlement. The Development Approval Holder shall not be required to pay or
perform any settlement unless such Development Approval Holder has approved
the settlement. When representing the County, the Development Approval Holder
shall not enter into any stipulation or settlement modifying or affecting the
interpretation or validity of any of the terms or conditions of the development
approval without the prior written consent of the County.

D. Successors Bound. “Development Approval Holder” shall include the applicant
and the successor’(s) in interest, transferee(s), and assign(s) of the applicant.

FYLIDIT
RS WIS IS
EXHIBIT C
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Application #: 07-0639
APN: 033-151-12

Owner: Opai Cliffs Recreation District

Please note: This i

conditions of app
date.

Approval Date: 7/ ( 1 !__0/6
Effective Date: 7 / 25'/ 7 5

Expiration Date: 77[26'/ ’ &
-

Annette Olson
Project Planner

Appeals: Any property owner,

or other person aggrieved, or any other person whose interests are adversely affected
by any act or determination of the Zoning Administrator, may appeal the act or determination to the Planning
Commission in accordance with chapter 18.10 of the Santa Cruz County Code.
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<
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NOTICE OF FINAL LOCAL ACTION ON COASTAL PERMIT

FINAL LOCAE
AGSJION ICE

£Z

County of Santa Cruz

Date of Notice: July 30, 2008 AUG 0 1 2008
Notice Sent to (via certified mail):

c:u;gfniaegoaztg?(a::rim'i;:ior:n = REFEREMCE #3 SOR 05 A 0 As%‘,'lég&wfssmN
Central Coast Area Office AL PERIOD ~-F .‘ 05 CENTRAL GOAST AREA

725 Front Street, Ste. 300
Santa Cruz, CA 95060

Please note the following Final Santa Cruz County Actlon on a coastal permit, coastal permit amendment or coastal
permit extension application (all local appeals have been exhausted for,this matter): . \

. ; ) . Wg{%\?’:’&k
D o L —anam

)

. }‘é A
Project information H

Application No.: 07-0639 Jo Cec pe C 72 g3-395
Project Applicant: Opal Cliffs Recreation District ‘
Applicant’s Rep: David King "

Project Location: 4520 Opal Cliff Drive

Proposal to recognize an existing 9-foot high fence within the required front and side yard setback
and to attach two new 30-foot long sections of 9-foot high fence along the side property

boundaries.

Project Description:

Final Action Information

Final Local Action: Approved with Conditions

Final Action Body:
X Zoning Administrator
—_ Planning Commission

L T o I P sent (gare
Staff Report X

Adopted Findings X Geotechnical Reports

Adopted Conditions X Biotic Reports

Site Plans X Other:

Elevations Other:

Coastal Commission Appeal Information

This Final Action is;

— NOT appealable to the California Coastal Commission. The Final County of Santa Cruz Action is now Effective.

X. Appealable to the California Coastal Commission. The Coastal Commission’s 10-working day appeal period
begins the first working day after the Coastal Commission receives adequate notice of this Final Action. The Final -
Action is not effective until after the Coastal Commission's appeal period has expired and no appeal has been
filed. Any such appeal must be made directly to the California Coastal Commission Central Coast Area Office in
Santa Cruz; there is no fee for such an appeal. Should you have any questions regarding the Coastal
Commission appeal period or process, please contact the Central Coast Area Office at the address listed above,

or by phone at (831) 427-4863.

Copies of this notice have also been sent via first~class mail to:

e Applicant ‘
* Interested parties who requested mailing of notice
Exhibit 4
66
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COASTAL COMMISSION STAFF REPORT (P-80-393-A1)
For 1/7/2009 Coastal Commission Hearing
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STATE OF CALIFORNIA - THE RESOURCES AGENCY ARNOLD SCHWARZENEGGER, GOVERNOR

CALIFORNIA COASTAL COMMISSION

CENTRAL COAST DISTRICT OFFICE
725 FRONT STREET, SUITE 300 .
SANTA CRUZ, CA 95060

PHONE: (831) 427-4863
FAX: (831) 427-4877
WEB: WWW.COASTAL.CA.GOV

Filed: 8/2/2008

180" day: 1/29/2009
Staff report prepared: 12/18/2008
Staff report prepared by:  Susan Craig
Staff report approved by: Dan Carl
Hearing date: 1/7/2009

COASTAL DEVELOPMENT PERMIT AMENDMENT APPLICATION

Application number ...... P-80-393-A1, Privates Beach Accessway Improvements

Applicant...................... Opal Cliffs Recreational District

Vo
Project location .............. Privates Beach Accessway located at 4250 Opal Cliff Drive in the
unincorporated Live Oak area of Santa Cruz County.

Project description.......... Installation of outdoor sand-rinse shower; upgrade of existing water faucet
and water meter; landscaping and associated irrigation; replacement of
existing wood stairway railings with metal railings; replacement of an existing
concrete pathway with colored concrete; after-the-fact recognition of a 9-foot-
tall fence and locked gate at the entrance and sides of the accessway; and
installation of two new sections of 9-foot-tall wrought iron fencing that will
extend for 30 additional feet along the side property boundaries.

File documents............... Coastal Commission Coastal Development Permit (CDP) File Number P-80-
393; Santa Cruz County File Number 07-0639.

Staff recommendation ...Approve with Conditions

A.Staff Recommendation

1. Summary of Staff Recommendation

The Opal Cliffs Recreation District (OCRD) is a special district that is a component of Santa Cruz
County government, and whose members are the owners of the surrounding residential properties in the
Opal Cliffs area (generally extending from 41st Avenue to the City of Capitola city limits) of Live Oak.
OCRD owns and operates the Privates Beach Accessway (PBA). The PBA includes a one-quarter-acre
park area located on the blufftop between Opal Cliff Drive and the blufftop edge. A path through this
park area leads to a stairway that provides access to the beach (Privates Beach) below. The PBA is the
only vertical accessway to the coast between 41st Avenue and Hooper Beach, a distance of over a mile
marked by high bluffs and residential development for the majority of the seaward side of the road that
together strictly limit access opportunities along this shoreline, including visual access. As a result, the
PBA is an important and significant accessway for Opal Cliffs as well as for the overall Live Oak beach

area.
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CDP Application P-80-393-A1
Privates Beach Accessway Improvements
Page 2

In 1981, the Commission authorized a six-foot tall chain link fence with a gate fronting the accessway
(CDP P-80-393). In 1991, a public access management program for the PBA was approved (as part of
condition compliance for the Commission’s base CDP action). The access program included provisions
allowing an annual gate access fee (then $20 for a key) to use the PBA. Thus, by virtue of the
Commission’s action and the subsequent access program, the existing permitted access setup is that the
public is charged a fee to access the beach through the Privates Beach Accessway. Both OCRD
members and non-OCRD members are required to pay the fee, although OCRD members pay a reduced
rate that accounts for the OCRD assessment they pay on their property taxes.

OCRD proposes to undertake a variety of beneficial improvements to the PBA behind the gate including
a new sand-rinse shower, water faucet upgrade, new metal stairway railings, and landscaping. These
improvements would increase the utility of this accessway for users, and can be found consistent with
the Coastal Act and the LCP.

OCRD also proposes to replace the previously authorized chain link fence and gate with a larger and
more massive fence and gate that is wrought iron, 9-feet tall, and topped with curved and pointed tips
extending toward Opal Cliff Drive. The larger gate was already installed without benefit of a CDP
sometime in the late 1990s, and thus this component of the application is an after-the-fact request to
authorize the increased scale, size, and configuration of the fence and the gate. OCRD also proposes two
new 30-foot-long sections of similar style 9-foot-high fence along the side property boundaries. OCRD
indicates that the new fences (including the unpermitted existing fence/gate) are necessary to stop
people from climbing over/around the gate without paying a fee.

The proposed after-the-fact increased fence/gate fortifications and the new fence extensions present a
barrier to public access use. This fencing change will have a chilling effect on all public access to this
location because the proposed height, scale, and spiked configuration of the fence and locked gate tend
to be perceived as unwelcoming, thus imposing both a physical and a psychological impediment to most
beach goers as compared to the existing permitted baseline of a low-key, six-foot chain link fence. Such
public recreational access impacts have been ongoing for a decade or more since the fence/gate was
modified without a CDP. When combined with the fact that OCRD now charges a $100 dollar fee for an
annual access pass, public access has been severely curtailed at this important vertical access location.

This public access barrier cannot be found consistent with LCP and Coastal Act mandates requiring
maximum public recreational access opportunities. The most appropriate way to offset such impacts,
and to find LCP and Coastal Act consistency, is to make sure that if the public is going to be charged a
fee to access this site, then the fee structure must be reasonable, revenues from it need to be directed to
the accessway, and it must be implemented according to well-defined and understood parameters,
including with respect to monitoring and reporting to ensure that to be the case over time. Staff therefore
recommends that the Commission approve the proposed development subject to the submittal of an
updated public access management plan that accounts for these provisions. As so conditioned, the
Commission can find the project consistent with the public access and recreation policies of the Coastal
Act and the LCP.
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2. Staff Recommendation on CDP Amendment

Staff recommends that the Commission, after public hearing, approve a coastal development permit
amendment for the proposed development subject to the standard and special conditions below.

Motion. I move that the Commission approve Coastal Development Permit Amendment Number
P-80-393-A1 pursuant to the staff recommendation.

Staff Recommendation of Approval. Staff recommends a YES vote. Passage of this motion
will result in approval of the coastal development permit amendment as conditioned and
adoption of the following resolution and findings. The motion passes only by affirmative vote of
a majority of the Commissioners present.

Resolution to Approve a Coastal Development Permit Amendment. The Commission hereby
approves the coastal development permit amendment on the grounds that the development as
conditioned, will be in conformity with the policies of Chapter 3 of the Coastal Act. Approval of
the coastal development permit amendment complies with the California Environmental Quality
Act because either: (1) feasible mitigation measures and/or alternatives have been incorporated
to substantially lessen any significant adverse effects of the amended development on the
environment; or (2) there are no feasible mitigation measures or alternatives that would
substantially lessen any significant adverse effects of the amended development on the

environment.
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D. Exhibits
Exhibit A: Location Maps
Exhibit B: Project Plans
Exhibit C: Photographs of the Project Site
Exhibit D: CDP P-80-393
Exhibit E: CDP P-80-393 Access Program
Exhibit F: LCP Figure 7-2 (Santa Cruz County Public Parks and Recreation Facilities)

B.Findings and Declarations
The Commission finds and declares as follows:

1. Project Location and Description

A. Project Location and Background

Santa Cruz County Regional Setting

Santa Cruz County is located on California’s central coast and is bordered to the north and south by San
Mateo and Monterey Counties (see Exhibit A). The County’s shoreline includes the northern half of the
Monterey Bay and the rugged north coast extending to San Mateo County along the Pacific Ocean. The
County’s coastal zone resources are varied and oftentimes spectacular, including the Santa Cruz
Mountains coastal range and its vast forests and streams; an eclectic collection of shoreline
environments ranging from craggy outcrops to vast sandy beaches (in both urban and more rural
locations); numerous coastal wetland, lagoon and slough systems; habitats for an amazing variety and
number of endangered species; water and shore oriented recreational and commercial pursuits, including
world class skim-boarding, bodysurfing, and surfing areas; internationally renowned marine research
facilities and programs; special coastal communities; vast State Park lands; and the Monterey Bay itself,
The unique grandeur of the region and its national significance was formally recognized in 1992 when
the area offshore of the County became part of the Monterey Bay National Marine Sanctuary
(MBNMS), the largest of the thirteen such federally protected marine sanctuaries in the nation.

Santa Cruz County’s rugged mountain and coastal setting, its generally mild climate, and its well-honed
cultural identity combine to make the area a desirable place to both live and visit. As a result, the
County has seen extensive development and regional growth over the years that the California Coastal
Management Program has been in place. In fact, Santa Cruz County’s population has more than doubled
since 1970 alone with current State estimates indicating that the County is home to over one-quarter of a
million persons.! This level of growth not only increases the regional need for housing, jobs, roads,

! Census data from 1970 show Santa Cruz County with 123,790 persons; California Department of Finance estimates for 2007 indicate
that over 265,183 persons reside in Santa Cruz County (State of California, Department of Finance, July 1, 2007 County Estimates
Ranked by Size, Numeric and Percent Change since July 1, 2006, Sacramento, California; July 2007).
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urban services, infrastructure, and community services, but also the need for park areas, recreational
facilities, and visitor serving amenities. For coastal counties such as Santa Cruz where the vast majority
of residents live within a half-hour of the coast, and most significantly closer than that, coastal zone

warmest and most accessible ocean waters in all of Northern California, and with the large population
centers of the San Francisco Bay area, San Jose, and the Silicon Valley nearby, this type of resource
pressure is particularly evident in coastal Santa Cruz County.

Live Oak Beach Area

Live Oak is the name for the unincorporated segment of Santa Cruz County located between the City of
Santa Cruz (upcoast) and the City of Capitola (downcoast) (see Exhibit A). Live Oak is home to some of
the best recreational beaches and ocean waters in the Monterey Bay area. Not only are north Monterey

coastal areas that visitors encounter upon traversing the Santa Cruz Mountains. As such, the Live Oak
beach area is an important coastal access asset for not only Santa Cruz County, but also the entire
central and northern California region.

Walking, biking, skating, viewing, skimboarding, bodysurfing, surfing, fishing, sunbathing, and more
are all among the range of recreational activities possible along the Live Oak shoreline. In addition, Live
Oak also provides a number of different coastal environments including sandy beaches, rocky tidal
areas, blufftop terraces, and coastal lagoons. These varied coastal characteristics make the Live Oak
shoreline unique in that a relatively small area (roughly three miles of shoreline) can provide different
recreational users a diverse range of alternatives for enjoying the coast. By not being limited to one
large, long beach, or solely an extended stretch of rocky shoreline, the Live Qak shoreline
accommodates recreational users in a manner that is typical of a much larger access system.

absorb the majority of the unincorporated growth in Santa Cruz County, development pressure will
likely continue to tax Live Oak’s public infrastructure (e.g., streets, parks, beaches, etc.) as the
remaining vacant parcels are developed and developed residential lots are re-developed with larger
homes.? Given that the beaches are the largest public facility in and out of the Live Oak coastal zone,

2 Live Qak is currently home to some 20,000 residents, and the LCP indicates that build-out would add approximately 10,000 Live Oak
residents, and would require 150 to 180 acres of park acreage. Although Live Oak accounts for less than 1% of Santa Cruz County's
total land acreage, this projected park acreage represents nearly 20% of the County’s total projected park acreage,
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this pressure will be particularly evident along the shoreline.

Project Site -
The Privates Beach Accessway (PBA) is located in the Opal Cliffs area of Live Oak. Opal Cliffs is the
name for the area extending roughly from 41® Avenue to the City of Capitola city limits. This stretch of
coastline is almost exclusively described by a row of private residential properties that are perched atop
the bluffs located seaward of the first through public road (Opal Cliff Drive). As a result, seaward public
views and access from Opal Cliff Drive have been extremely curtailed. The PBA is the only vertical
accessway to the beach and shoreline for the roughly one-mile stretch of coastline between 41* Avenue
(upcoast) and Hooper Beach in Capitola (downcoast). In addition, it is the only location along Opal CLiff
Drive where the public is afforded a through blue-water view because the view from the street is
otherwise blocked by houses. See Exhibit A for project location maps.

The PBA is accessed via Opal Cliff Drive. Five parking spaces, which are perpendicular to Opal Cliff
Drive, face a wrought iron fence and locked gate (see discussion in “Opal Cliffs Recreation District
Background” section below) that controls access to the PBA and the pocket beach below, which is
known locally as “Key beach” or “Privates.” The park-like component of the project site located on the
bluff top is approximately one-quarter acre in size. A path through this park area leads to a stairway that
provides access to the beach and ocean below. Some lateral beach-level access to the pocket beach at
this location is also available from both up and down coast, but such access is generally limited to very
low tides, due at least in part to the large piles of riprap and rubble that front much of the Opal CHLiff
bluffs. The majority of the bluffs along “Key Beach/Privates” are armored at their base by an eclectic
mix of rip rap, concrete cylinders, stepped concrete retaining walls, wooden walls, and a variety of
vertical concrete seawalls. See photographs of the PBA in Exhibit C.

During times of good surf and/or good weather, the PBA is staffed by an attendant who monitors the
accessway, including keyed gate access.

B. Opal Cliffs Recreation District Background

The Opal Cliffs Recreational District (OCRD) was formed in 1949 by a resolution of the Santa Cruz
County Board of Supervisors. OCRD is a special public district component of County government that
owns and operates the PBA and nothing else. The members of OCRD are the owners of the surrounding
residential properties in the Opal Cliffs area (see page 3 of Exhibit A). OCRD charges a fee for OCRD
and non-OCRD members to accessway the PBA and use the beach access stairway. For those who live
or own property within the OCRD’s boundaries, the County assesses a $50.00 fee on each residential
parcel’s yearly property taxes. These assessed fees, however, are not distributed directly to the OCRD
but instead are directed to the County’s general Parks and Recreation fund. In addition to this assessed
fee, OCRD members (after providing proof of residency in the OCRD) pay $50.00 per year to the
OCRD to obtain a key card to gain access through the gate to the beach.

In order for non-OCRD members (i.e., the general public) to gain access to the OCRD’s recreational
facilities, including the beach, the general public must purchase a key to open the facility’s locked gate.
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The keys are sold at a nearby surf shop. A sign posted on the fence adjacent to the locked gate informs
the general public of the location and operating hours of the surf shop. The cost of a key card to access
the OCRD is $100.00 per year (starting June 1% of each year). If a key card is not purchased unti] the
following January, the cost of the key card drops to $50.00; if not purchased until the following April,
the key card costs $25.00. The key revenue provides the budget for the operations of the PBA (including
yearly maintenance, insurance, the salary for a gate attendant, and other incidental expenses). The key
card fees do not, however, pay for capital improvements, such as those proposed by this project.

will be paid for through grant money obtained from Proposition 40 (The California Clean Water, Clean
Air, Safe Neighborhood Parks, and Coastal Protection Act of 2002).

Although OCRD is listed as a County Public Park in the County’s LCP (see Exhibit F), it is an anomaly
because it is not administered by the County Parks and Recreation Department and the County is not
interested in taking over responsibility of the property from the OCRD due to liability, maintenance, and
cost concerns, especially given the budget constraints under which the County is currently operating.

Permitting and Violation History
In 1981, prior to certification of Santa Cruz County’s LCP, the Commission granted a permit to the
OCRD for replacement of a 5-t0-6-foot tall chain link fence with a gate on the street frontage, and 3-to-

staff report).

The 1981 CDP was conditioned to require submission of a public access program for review and
approval by the Executive Director. The submitted public access program was approved and a deed
restriction containing the public access program was recorded against the property in November 1991
(see Exhibit E). Although the Commission’s action did not identify nor directly authorize an access fee

will be provided for an annual fee by purchasing a key, and that the fevenue generated from the key
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purchases will be used to pay for the annual budgeted operating costs of the OCRD. The access program
does not place a limit on the amount of fee that can be charged to enter the park,’ and allows changes to
the annual key purchase fee at the discretion of the OCRD. The 1981 approval was silent on the use of
an attendant at the gate leading to the beach.

Unpermitted development occurred at the proposed project site prior to submission of this permit
amendment application. The unpermitted development included replacing the Commission-authorized
six-foot-tall chain link fence fronting the accessway with a nine-foot-tall wrought iron fence with barbed
and curved tips topped with razor wire, and the addition of an attendant at the gate access. OCRD has
indicated that it is not sure when the nine-foot-tall fence and the razor wire were installed, but it appears
clear from site photographs and anecdotal observations that it was sometime in the 1990s. According to
OCRD, the gate attendant has been present since the early 1990s. Upon becoming aware of the lack of
an appropriate permit for such development, Commission enforcement staff opened a Coastal Act
enforcement case on April 21, 2006.* In 2006, OCRD removed the razor wire at enforcement staff’s
request but did not stop using an attendant at the gate.

Through this amendment application OCRD is requesting an after-the-fact authorization for the
unpermitted wrought iron fencing/gate that appears to have been in place for over a decade. The
Commission notes that although it is willing to review this CDP amendment application request, such
review does not constitute a waiver of any legal action that may independently be pursued with respect
to the violation, nor does it constitute an admission as to the legality of any development undertaken on
the site without a coastal development permit.

C. Project Description

The proposed project includes improvements to the park area located on the bluff top, as well as
improvements to the stairway railings. Specifically, the proposed project includes: 1) installation of an
outdoor “sand rinse” shower; 2) upgrade of an existing water faucet and water meter; 3) replacement of
an existing concrete pathway with colored concrete; 4) new landscaping, including a mixture of
drought-tolerant native and noninvasive exotic plants in the quarter-acre park area atop the bluff, and
associated drip irrigation (the existing lawn area adjacent to the gate will remain); 5) replacement of
existing wooden stairway railings with metal railings; 6) placement of fieldstone boulders to be used for
seating areas; 7) after-the-fact approval of the unpermitted 9-foot-tall wrought iron fence within the
front and side yard setbacks; and 8) installation of two new sections of 9-foot-tall wrought iron fencing
that would extend for 30 additional feet along each of the side property boundaries. See Exhibit B for
project plans and Exhibit C for photographs of the project site and the unpermitted fence.

D. Standard of Review
The proposed project is an amendment to the permit the Commission issued to the OCRD in 1981 prior
«to certification of the Santa Cruz County LCP. As a result, the permit falls under the Commission’s

3 In 1992 the annual fee was $20.00.
4 Case Number V-3-06-012.
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coastal permitting jurisdiction. However, because there is now a certified LCP, the standard of review is
the Santa Cruz County certified LCP and, because the project is located between the first public road
and the sea, the public access and recreation policies of the Coastal Act.

2. Issue Analysis

A. Public Access and Recreation

Applicable Policies
Coastal Act Sections 30210 through 30214 and 30220 through 30224 specifically protect public access

and recreation. In particular:

Section 30210. In carrying out the requirement of Section 4 of Article X of the California
Constitution, maximum access, which shall be conspicuously posted, and recreational
opportunities shall be provided for all the people consistent with public safety needs and the
need to protect public rights, rights of private property owners, and natural resource areas from

overuse.

Section 30211. Development shall not interfere with the public's right of access to the sea where
acquired through use or legislative authorization, including, but not limited to, the use of dry
sand and rocky coastal beaches to the first line of terrestrial vegetation.

Section 30212(a). Public access Jrom the nearest public roadway to the shoreline and along the
coast shall be provided in new development projects...

Section 30213. Lower cost visitor and recreational Jacilities shall be protected, encouraged,
and, where feasible, provided, Developments providing public recreational opportunities are

preferred. ...

Section 30220. Coastal areas suited Jor water-oriented recreational activities that cannot
readily be provided at inland water areas shall be protected for such uses.

Section 30221. Oceanfront land suitable Jor recreational use shall be protected for recreational
use and development unless present and Joreseeable future demand Jor public or commercial
recreational activities that could be accommodated on the property is already adequately

provided for in the area.

Section 30223. Upland areas necessary to support coastal recreational uses shall be reserved
Jor such uses, where feasible.

Coastal Act Section 30240(b) also protects parks and recreation areas such as the Privates Beach
Accessway and the beach below. Section 30240(b) states:

Section 30240(b). Development in areas adjacent to environmentally sensitive habitat areas and
parks and recreation areas shall be sited and designed to prevent impacts which would
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significantly degrade those areas, and shall be compatible with the continuance of those habitar
and recreation areas.

The Santa Cruz County LCP list the Privates Beach Accessway as a “Santa Cruz County Public Park
and Recreation Facility” (see LCP F igure 7-2 in Exhibit F). The LCP also acknowledges the Opal Cliffs
region of the County as a “high use beach access area:”

LCP Parks, Recreation and Public Facilities Program q. Seek funding to develop beach
operations and management plans Jor high use beach access areas such as Rio del Mar, Opal
Cliffs, Sunny Cove, and Moran Lake and those beach access areas that have State Coastal
Conservancy funded accesses. Incorporate the management plans into the LCP. (Responsibility:
County Parks, Planning Department).

The LCP also requires that public access and recreation opportunities be maximized, and that shoreline
land appropriate for coastal access and recreation uses and facilities be protected for that purpose. For
example, applicable LCP objectives, programs, and policies include:

LUP Objective 2.22 Coastal Dependent Development. To ensure priority for coastal-dependent
and coastal-related development over other development on the coast.

LUP Policy 2.22.1 Priority of Uses within the Coastal Zone. Maintain a hierarchy of land use
priorities within the Coastal Zone:

First Priority: Agriculture and coastal-dependent industry.

Second Priority: Recreation, including public parks; visitor serving commercial uses; and
coastal recreation facilities.

Third Priority: Private residential, general industrial, and general commercial uses.

LUP Policy 2.22.2 Maintaining Priority Uses. Prohibit the conversion of any existing priority
use to another use, except for another use of equal or higher priority.

LUP Objective 7.1a Parks and Recreation Opportunities. To provide a full range of public and
private opportunities for the access to, and enjoyment of park, recreation, and scenic areas,
including the use of active recreation areas and passive natural open spaces by all ages, income
groups and people with disabilities with the primary emphasis on needed recreation facilities
and programs for the citizens of Santa Cruz County.

LUP Objective 7.7a Coastal Recreation. To maximize public use and enjoyment of coastal
recreation resources for all people, including those with disabilities, while protecting those
resources from the adverse impacts of overuse.

LUP Objective 7.7b Shoreline Access. To provide a system of shoreline access to the coast with
adequate improvements fo serve the general public and the coastal neighborhoods which is
consistent with the California Coastal Act, meets public safety needs, protects natural resource
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areas from overuse, protects public rights and the rights of private property owners, minimizes
conflicts with adjacent land uses, and does not adversely affect agriculture, subject to policy

7.6.2.

LUP Program 7.7f (Establish Access Signing). Establish an access signing program which: (1)
Removes incorrect, misleading, and confusing signs. (2) Develops, installs, and maintains
standard signs for primary destinations and neighborhood accessways and designates
appropriate locations for these signs. (Responsibility: County Parks, Public Works).

LUP Policy 7.7.1 Coastal Vistas. Encourage pedestrian enjoyment of ocean areas and beaches
by the development of vista points and overlooks with benches and railings, and facilities for

pedestrian access to the beaches ...

LUP Policy 7.7.4 Maintaining Recreation-Oriented Uses. Protect the coastal blufftop areas and
beaches from intrusion by nonrecreational structures and incompatible uses to the extent legally
possible without impairing the constitutional rights of the property owner, subject to policy
7.6.2.

LUP Policy 7.7.10 Protecting Existing Beach Access. Protect existing pedestrian...and bicycle
access 1o all beaches to which the public has a right of access, whether acquired by grant or
through use, as established through judicial determination of prescriptive rights.... Protect such
beach access through permit conditions...

Analysis

In general, the proposed improvements insidle of the gate will provide improved public access amenities
for users of the Privates Beach Accessway, consistent with the public access and recreation
requirements of the Coastal Act and the Santa Cruz County LCP. However, the proposed amendment

brings to the forefront issues regarding maximizing public recreational opportunities.

One of the primary functions of the Coastal Act and the LCP is to protect and maximize the public’s
ability to access the coast. In this case the OCRD limits access to this stretch of coast by gating the
accessway and by requiring that visitors pay a fee for access to this public park and to the stairs that lead
down to the beach. The Commission authorized the gated access in 1981, with the understanding that
public access would be readily available, and Commission staff signed off on an access program for the

site in 1991 (see Exhibit E).*

Thus, by virtue of the Commission’s action and that access program, the existing permitted gated access
(bracketing for a moment the unpermitted 9-foot-tall fencing) is that the public is charged a fee to access
the beach through the Privates Beach Accessway. This is not the most LCP and Coastal Act consistent
public recreational access setup generally, and it is certainly not the most LCP and Coastal Act
consistent setup for a public facility built and improved with public funds. Rather, as a publicly funded

5 The Commission’s 1981 CDP action did not include an expiration date. As a result, the CDP approval remained valid ten years later in
1991 when the OCRD finalized condition compliance for the 1981 action.
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and developed accessway, including through the use of State bond funds that would be used for the
current proposed improvements, it would be most appropriate for the public to be able to access the
Privates Beach Accessway for free, without fences, gates, fees, and related encumbrances, as is the
standard protocol for all other County coastal recreational accessways. However, such an outcome is not
proposed by the OCRD. On this point, the Commission concurred in 1981 based on an assessment that
the unstable and hazardous nature of the bluffs in the area limited access, and that allowing some gated
access was sufficient at this location (see Exhibit D). Since that time, however, not only have there been
significant advances in terms of the siting, designing, and building of stairways and related access
features in such a way as to ensure their continued stability and utility (including in relation to a
dynamic and eroding coast), it is also apparent that this accessway is significant and important in that it
provides the only direct access to over a mile of shoreline, including pocket beaches and significant
surfing areas. In addition, it is now apparent that the public access program required by the original CDP
~ does not ensure that access is readily available to the public. Were access readily available, members of
the public would have obtained keys to access the beach, rather than scaling the 6-foot-tall fence to enter
the beach area, precipitating OCRD’s construction of the 9-foot-tall fence submitted for approval as part
of this amendment.

The proposed after-the-fact increased fence/gate heights have a chilling effect on all public access to this
location because the proposed height, scale, and spiked configuration of the fence and locked gate tend
to be perceived as unwelcoming, thus imposing both a physical and a psychological impediment to most
beach goers as compared to the existing permitted baseline of a low-key, six-foot-tall chain link fence.
Such public recreational access impacts have been ongoing since the 1990s. Thus, this amendment,
which would further restrict public access at this location, cannot be approved consistent with the above
cited LCP and Coastal Act access and recreation policies absent mitigation. Although the improvements
on the seaward side of the fence help to begin to offset these adverse impacts, such improvements alone
cannot completely alleviate such impacts.

The most appropriate way to offset such impacts, and to find LCP and Coastal Act consistency, is to
make sure that if the public is going to be charged a fee to access this site, then the fee structure needs to
be kept reasonable, revenues from it need to be applied to the accessway, and it needs to be
implemented according to well-defined and understood parameters, including with respect to monitoring
and reporting over time.® In other words, the Commission has learned much in terms of accessway
management over the years, and it is clear that the parameters for the Privates Beach Accessway have
not assured that public access to the area is readily available, as intended in the original CDP. Thus,
under the existing situation, public access to the park amenities and the beach below the OCRD is not
maximized and is not readily available, inconsistent with the requirements of the Coastal Act, the LCP,
and the base CDP. The specific attributes of an approvable project are described in the sections that
follow.

Historically, there have been some implementation problems at the Privates Beach Accessway with the current setup inasmuch as it was
not clear how, where, and for how much keys were available, and sometimes they were not available, and the price increased
substantially without CDP authorization (i.e., the gate fee has increased 500% since 1991). This, in turn, has made it even more difficult

over time for the public to access the beach at this location,
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Fee Structure and Day Use

Currently the yearly cost of a key card to access the Privates Beach Accessway is $100.00 (starting June
Ist of each year). If a key card is not purchased until the following January, the cost of the key card
drops to $50.00; if not purchased until the following April, the key card cost drops to $25.00. Given the
relatively high cost, the key card program is primarily geared toward members of the OCRD (i.e. those
who own property within the OCRD’s boundaries) and those nearby residents who have the ability and
desire to access the park on a regular basis throughout the yeat, thus making the cost of the key card
worthwhile. The high cost of a key card, however, is exclusionary to those who may wish to access the
park once or a few times a year, such as visitors from out of the area or other nearby local residents who
may only wish to access the park on a very limited basis. It is highly unlikely that these persons would
pay $100.00 (or even $25.00 in April) to obtain a key card in order to enter the park and access the
beach once or twice a year. And, if they did, the cost of such access would be extremely high, and
certainly not the free/low-cost access envisioned by the Coastal Act and the LCP. Therefore, as
currently implemented, the access program is discriminatory to those who wish to access the park and
the stairway access to the beach on an infrequent basis. For this reason, the access program is
inconsistent with the Coastal Act’s requirements to maximize public recreational access opportunities,
and to provide lower-cost visitor recreational facilities.

One way to resolve this issue would be to significantly reduce the cost of the gate fee so that infrequent
visitors are not overly penalized. However, such a reduction could mean that the OCRD does not
generate enough funds for upkeep. A more appropriate remedy for this problem is to determine and
institute an appropriate day-use fee for those who wish to use the park’s facilities and gain access to the
stairway to the beach on an infrequent basis. Nearby state beaches, such as New Brighton State Beach in
Capitola and Natural Bridges State Beach in Santa Cruz, charge $8.00 for each vehicle entering the State
Beach property. For this fee amount, however, the nearby State Beaches provide parking lots, restrooms,
visitor centers, and a greater range of amenities than are found at the OCRD’s park facilities. On the
other hand, access to nearby beaches in Capitola is free to all members of the public, although it is
usually necessary to pay for parking (either through street meters or in Capitola’s public parking lot) to
gain access to the beaches in Capitola. In other areas of the Live Oak beach area of Santa Cruz County,
however, access to the beach is free, and although demand generally exceeds supply during peak
summer periods, free parking can be found along the streets and in the limited number of public parking
lots, such as the lot at the end of 41* Avenue. During summer weekends, there is a permit parking
program that applies to some streets in the Live Oak beach area (not in Opal Cliffs), and the permit fee
for parking during those times and on those streets is $5.00. Given the range of costs (or no-cost) of all
the above, a $5.00 day-use fee for a group to enter the OCRD park facility to obtain access to the beach

seems reasonable and appropriate.

In addition, the yearly pass amortization schedule is currently skewed toward the side of higher fees
overall, especially during the high summer tourist use season (i.e., most of the year the pass costs $100,
and such fee amount starts at $100 at the start of June). As a result, the effect of the high annual rate is
intensified in relation to most users, and particularly in terms of visitors to the area from farther away.
One way of addressing this would be to start the fee sales for any particular year at the end of summer so
that summer users are afforded the least costs on an annual basis relative to an amortization schedule.
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Sérve to ensure that transient visitors are not unfairly tapped for excessive payment (should they choose
the annual fee system), and best addresses the LCP and Coastal Act lower cost requirements.

Gate Attendant and Access Rules
The OCRD board currently employs an attendant to monitor public access through the gate.” The
ttendant sits in the grassy area just inside the gate that leads to the accessway to the beach. According

does not function properly (i.e. will not lock). The Applicant’s representative believes that the attendant
is necessary to ensure that adequate revenue (i.e. from payments for key cards) is available to maintain
the park.

An attendant can have a chilling effect on access in some circumstances, including by virtue of dress,
demeanor, and the degree to which different rules are applied to different access users. Absent any
structure or defined protocol, as is the case here, the possibilities for such access impacts are increased.
For example, in the past, the OCRD has employed uniformed security guards to control access through
the gate. Use of a uniformed “guard” at the gate is off-putting to visitors to the area who are unfamiliar
with the OCRD and its amenities, where this type of “police” may discourage public access. Although

inconsistent standard regarding the number of individuals that may access the park and the beach below
with the use of one key card. To address this concern, it must be clear that a single key card or day-use
pass allows admittance to the Privates Beach Accessway for all individuals who are with the person in
possession of the key card or the day-use pass. To ensure that this “group” requirement is not abused, a
group is considered to be a maximum of ten persons per key or pass. The attendant can have leeway to

7 According to OCRD the attendant js present during daylight hours when any two of the three following conditions exist: 1) adequate
waves for surfing; 2) sunshine; 3) warm temperatures. OCRD indicates that the attendants are generally students from nearby Cabrillo
Junior College.
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allow larger groups through under one key (e.g., families accessing the site from an Opal Cliffs house),
but not to disallow smaller groups.

Revenues

The original premise for allowing the OCRD to charge a fee for use of this public accessway was that
revenues from the fee would be used for upkeep and maintenance of the accessway. Instead, OCRD
indicates that 50% of the fees paid by OCRD members are currently going to the Santa Cruz County
Parks and Recreation Department, and not necessarily to this accessway. As previously indicated, the
fee concept is an anomaly for Santa Cruz County coastal accessways, and it is not the most Coastal Act
and LCP consistent public access management strategy. If a fee is going to continue to be charged at this
location, then it is critical that the fee is used per the original CDP premise. If revenues from the fees
outpace upkeep/maintenance requirements, then a fee reduction is appropriate to better maximize public
recreational access opportunities, including low cost opportunities.

Other
There are a series of related components/aspects of the accessway and its operation that must be clear if

it is to function effectively to provide general public recreational access opportunities consistent with
the Coastal Act and the LCP. For example, it has proven difficult over the years for potential accessway
users to understand the gate pass system and gate pass sales generally, including with respect to who to
contact for more information and in the case of inquiries or complaints. The accessway must clearly
include such information, including in relation to appropriate Commission contacts, to ensure that any
problems can be quickly and readily addressed.

With respect to annual gate pass purchases, it is not ideal to have to go to a local business to purchase a
gate pass, particularly if an accessway user is in need of a gate pass at off hours. However, alternatives
to this part of the system are few and costly (e.g., a gate pass machine at the accessway). If a local
business is used as a proxy as it has been in the past by OCRD (most recently at Freeline Design Surf
Shop on 41st Avenue), such a business must be able to sell gate passes during regular business hours
(i.e., including hours consistent with the hours of operation of other business in the area), seven days a

week.

In terms of signage, clear and directive signage is critical for ensuring that users understand how the
accessway works, and how to gain access to it easily. These signs are also important for ensuring that
visitors understand that they, too, are welcome at this public accessway.

Finally, monitoring of use, gate pass sales, expenses and other aspects of the accessway’s operations are
critical for ensuring continued compliance with the terms and conditions of the accessway operation,

and important for making adjustments as necessary to ensure continued consistency.

Public Access and Recreation Conclusion
The Privates Beach Accessway is the only vertical accessway located between 41st Avenue and Hooper
Beach, a shoreline distance of over a mile in an area of steep bluffs. As a result, it is a critical
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component of the public recreational access system in the Live Oak beach area, and it is particularly
important to the Opal Cliffs component of that system. The fence and gate and fee associated with the
Privates Beach Accessway is an anomaly for publicly-funded and developed County public accessways
in Santa Cruz County, and is particularly problematic in this case as jt provides the only way of gaining
vertical access for a mile of much-visited urban shoreline in the heart of a prime visitor destination. The
public access improvements proposed would increase the utility of this accessway for visitors with the
exception of the new fence height, scale, and configuration that present a barrier to public access use,
including when understood in terms of ongoing problems associated with gate, fence, and fee
implementation over time. Such a public access barrier cannot be found consistent with the LCP and
Coastal Act mandates requiring maximum public recreational access opportunities, including low cost
opportunities.

The most LCP and Coastal Act consistent outcome for this accessway would be for it to be open to the
public free of charge like other County public accessways. However, the Commission determined when
it first approved the CDP in 198] that due to the unstable, hazardous nature of the bluffs some access
controls were advisable, as long as public access to the beach was assured. It appears that such public
access is not readily available (as seen in the findings above), as it was understood it would be in the
1981 CDP action, and that there are in fact public access impacts that are not resolved to the Coastal
Act, LCP, and base CDP here. Through the Special Conditions of this permit amendment, the
Commission means to ensure that, despite the increased height of the fence, public access will still be
readily available here, consistent with the LCP, the public access and recreation policies of the Coastal
Act, and the base CDP.

The most appropriate way to offset the public access and recreation impacts identified, and to find LCP
and Coastal Act consistency, is to make sure that if the public is going to be charged a fee to access this
site, then the fee structure needs to be kept reasonable, revenues from it need to be applied to the
accessway, and it needs to be implemented according to well-defined and understood parameters,
including with respect to monitoring and reporting to ensure that to be the case over time. Accordingly,

for the following:

* The annual gate pass year will start on June 1st and the annual fee will be no more than $100 if
purchased between June 1 and December 31%, no more than $50 if purchased between January 1%
and March 31*, and no more than $25 if purchased between April 1% and May 31

* A summer-only gate pass will be available from the Saturday of Memorial Day weekend through
Labor Day, inclusive, and the fee for a summer gate pass will be no more than $50.

* The daily fee for a gate pass is no more than $5 per day.

" The annual gate pass fee, the summer gate pass fee, and the daily gate pass fee will not be increased
without an amendment to this CDP.

" A single gate pass, whether annual, summer, or daily, will allow admittance to the accessway for up
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to 10 persons, including the pass holder. At the discretion of the gate attendant, more than 10
persons may be admitted to the PBA with one pass.

* Any OCRD attendants will be casually dressed (i.e., not be dressed in police-type or security-type
uniforms) in such a manner that they are easily identified as an OCRD attendant (e.g., a T-shirt or

name tag with the OCRD logo and accessway name, etc.).

* Gate passes, whether annual, summer, or daily, will be available for purchase at a local business as
close as possible to the accessway seven days a week during normal business hours. Daily gate
passes will also be available for purchase at the accessway anytime that an attendant is present.

* OCRD shall identify a contact person responsible for fielding quéstions and complaints, and their
contact information (including address and phone number) will be provided at the accessway and at
the local business where gate passes are sold. The Commission’s Central Coast District office will

also be identified for the same purpose.

* The accessway will be open and available for use during daylight hours (i.e., from one hour before
sunrise to one hour after sunset) 365 days per year.

* Accessway signs will include the California Coastal Commission coastal access logo and will be
updated as necessary to ensure consistency with the above use parameters, including providing a
map and hours of operation for gate pass sales, and will include all contact information for questions

and complaints.

* All gate pass revenues shall be used strictly for maintenance and operation of the PBA.

* OCRD will submit a biannual report on accessway operations that describes the previous two years’
access use (including fees, revenues, and expenses; inquiries/complaints and how resolved, etc.) and
any changes proposed for the upcoming two years. Minor changes that do not significantly reduce
public recreational access opportunities or that enhance them (e.g., adding new benches, improving
signage, etc.) are allowed subject to Executive Director approval. Any other changes will require an
amendment to this CDP.

As so conditioned, the Commission can find the project consistent with the LCP and Coastal Act
policies cited above. Although not ideal for public recreational access, the accessway parameters will be
clear, and will include enforceable mechanisms for ensuring continued consistency with them. In this
way Coastal Act and LCP objectives will be best met in light of the underlying recorded public access
program, which will be updated to better reflect the tensions inherent in such a fence, gate, and fee

construct.

The Commission continues to believe that the accessway should be free and available to the general
public like the other County coastal accessways, but also recognizes the Opal Cliffs Recreation District
situation as unique. OCRD and the County are encouraged to pursue all available avenues that could
allow this accessway to convert to a free general coastal accessway, including shifting responsibility for
it from the OCRD to the County Parks Department, and this approval is conditioned to allow such a
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changeover without the need for a further CDP.

B. Visual Resources

Applicable Policies
The LCP requires that new development be visually compatible with the character of the surrounding
neighborhood, and requires protection of the public viewshed, particularly along the shoreline:

Zoning Regulation 13.20.130(b)(1). Visual Compatibility. All new development shall be sited,
designed, and landscaped to be visually compatible and integrated with the character of
surrounding neighborhoods or areas.

Objective 5.10.a Protection of Visual Resources. To identify, protect, and restore the aesthetic
values of visual resources.

Objective 5.10.b New Development in Visual Resource Areas. To ensure that new development
is appropriately designed and constructed to have minimal to no adverse impact upon identified
visual resources.

LUP Policy 5.10.3 Protection of Public Vistas. Protect significant public vistas...from all
publicly used roads and vistas points by minimizing disruption of landform and aesthetic
character caused by grading operations, ... inappropriate landscaping and structure design.

LUP Policy 5.10.7 Open Beaches and Blufftops. Prohibit the placement of new permanent
Structures which would be visible Jrom a public beach, except where allowed on existing parcels
of record, or for shoreline protection and for public beach access. Use the Jollowing criteria for
allowed structures: (a) allow infill structures (typically residences on existing lots of record)
where compatible with the pattern of existing development. (b) Require shoreline protection and
access structures to use natural materials and JSinishes to blend with the character of the area
and integrate with the landform.

As stated above, the stretch of coastline along Opal CIiff Drive is almost exclusively described by arow
of private residential properties that are perched atop the bluffs. The Privates Beach Accessway is the
only location along Opal Cliff Drive where the public is afforded a through blue-water view.

The project site is located on the seaward side of Opal CIiff Drive, between existing residential
development (see Exhibit C for photographs of the project site). The proposed project would approve an
existing 9-foot-tall wrought iron fencing along the front and a portion of the sides of the accessway, and
also would allow for installation of two new 30-foot-long sections of 9-foot-high fencing along the sides
of the accessway. The 9-foot-high wrought iron fencing along the front portion of the project site faces
Opal Cliff Drive. As indicated in the previous finding, such fencing adversely impacts public
recreational use at this location, and conditions are necessary to mitigate such impacts. As so mitigated,
the overall impact of the fencing on the public perception of the accessway is diffused, and its visual
impact can be distilled to a question of view blockage/impact and consistency with community
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character. Again, although the Commission would strongly prefer that there be no fencing at this public
accessway, and such an outcome would be more consistent with the applicable LCP policies than a
project with a fence, this project must be understood and harmonized with the Commission’s original
1981 CDP action that allowed a fence at this accessway, as long as public access was readily provided.

In that context, although a 9-foot-tall fence in a front yard setback along Opal CIiff Drive typically
would be visually out-of-scale with the surrounding residential development, in this case there are five
parking spaces located between Opal Cliff Drive and the front yard fencing, meaning that the fencing is
set back about 16 feet from Opal Cliff Drive, and further seaward than surrounding residential
improvements generally. For this reason, the 9-foot-high fencing does not significantly intrude onto the
Opal Cliff Drive viewshed. The fence’s open design (wrought iron pickets spaced four inches on center)
and black surface helps it to recede somewhat into the background, and the openings allow views into
the park that would not be possible with a solid fence. The proposed 9-foot-high side yard fencing will
not be highly visible from Opal Cliff Drive given that it will be located even further from Opal Cliff
Drive than the front yard fencing and it will directly abut adjacent residential development, some of
which is two stories tall. Neither the front yard fencing nor the side yard fencing will be visible from the

beach.

The quarter-acre park area of the project site now includes a lawn area located near the front gate, a
concrete pathway leading to the stairway to the beach, and a variety of shrubs and plants, including ice
plant. The proposed project includes installation of an outdoor rinse-off shower near the gate and
upgrading of an existing water faucet and water meter. A portion of the existing lawn will be removed
(the portion that will remain will be located no closer than 45 feet from the bluff edge). The remainder
of the existing vegetation, including ice plant, will be removed and the park will be re-landscaped with a
mixture of native and nonnative, noninvasive drought tolerant plant species, and drip irrigation will be
installed. To be consistent with other recent Commission actions that include a landscaping component
along the bluff-top in the Live Oak/Opal Cliffs area, this approval is conditioned to require that only
appropriate native vegetation be planted in the portions of the project site that are located within 5 feet

of the bluff-top edge.

The existing concrete pathway leading to the stairs to the beach will be replaced with new colored
concrete. The project also includes the installation of two paths of decomposed granite that will lead to
overlook areas, as well as installation of some low (3-foot-high) fieldstone walls to create a terraced
look and reduce erosion. Fieldstone boulders to be used for seating will be installed in several locations.
The existing wooden railings along the stairway to the beach will be replaced with stainless steel railing.

Several drainage pipes extend down the bluff face (see page 8 of Exhibit C for a photograph of the bluff
face). The larger pipe is a County-maintained pipe that collects drainage from Opal CIiff Drive and
directs it to the beach below. The smaller pipe collects drainage from the park portion of the PBA and
also directs it to the beach below (the drainage from the proposed sand rinse-off shower will be directed
into this smaller pipe). In addition to these pipes, the remnants of an old stairway are also found on the
bluff face. Typically, the Commission would require consolidation of these pipes into one pipe and
removal of the stair remnants as part of a project approval in order to remove visual clutter and enhance
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the visual resources of this beach. However, the larger drain pipe is maintained by County Public
Works, and not OCRD. Also, the amount of funds available to the OCRD for the proposed project
improvements is not sufficient to allow for these bluff-face improvements at this time. OCRD has
indicated that the OCRD would be highly interested in including these bluff-face improvement project
components in a future application expected to be submitted in the near future for proposed additional
stairwell structural improvements.® For these reasons, the Commission is not requiring consolidation of
the existing drainage pipes and removal of the stair remnants as part of this approval, but instead notes
that these will be necessary components of any future project proposal at the PBA.

The proposed project will upgrade and enhance the visual quality of the existing park, and will improve
the existing overlook areas by removing invasive ice plant, providing new seating, and updating the
stairwell railings. The only components of the proposed project that will be visible from the beach will
be the new metal railings along the stairway, and perhaps a very small portion of the proposed
landscaping. The new metal stairway railings will be similar in style to the existing wooden stairway
railings, but will require less maintenance. Although the Commission would prefer that the fence and
gate be removed at the accessway’s frontage to provide through views of the park and the ocean beyond,
such is not required because the public access impacts of the new fence are mitigated appropriately (see
previous finding), and the remaining visual impacts from the fence once so miti gated are not significant.
For these reasons, the proposed project is consistent with the visual resources policies of the Santa Cruz
County LCP.

3. Conditions of Approval

A. Standard Conditions

1. Notice of Receipt and Acknowledgment. The permit is not valid and development shall not
commence until a copy of the permit, signed by the permittee or authorized agent, acknowledging
receipt of the permit and acceptance of the terms and conditions, is returned to the Commission
office.

2. Expiration. If development has not commenced, the permit will expire two years from the date on
which the Commission voted on the application. Development shall be pursued in a diligent manner
and completed in a reasonable period of time. Application for extension of the permit must be made
prior to the expiration date.

3. Interpretation. Any questions of intent or interpretation of any condition will be resolved by the
Executive Director or the Commission.

4. Assignment. The permit may be assigned to any qualified person, provided assignee files with the
Commission an affidavit accepting all terms and conditions of the permit.

8 The Proposition 40 funds for the stairwell structural improvements must be allocated by 2011,
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. Terms and Conditions Run with the Land. These terms and conditions shall be perpetual, and it is

the intention of the Commission and the permittee to bind all future owners and possessors of the
subject property to the terms and conditions.

Special Conditions

. Improvements Permitted. This coastal development permit allows for the following development

which must be constructed substantially in conformance with the plans submitted to the Coastal
Commission (titled “Opal Cliff Neighborhood Park” and dated received in the Commission's Central
Coast District Office on May 16, 2007) as modified by these standard and special conditions:
installation of an outdoor shower; upgrade of a water faucet and water meter; replacement of wood
stairway railings with metal railings; replacement of a concrete pathway with a colored concrete
pathway; landscaping and associated irrigation; short fieldstone walls and seating; after-the-fact
approval of a 9-foot-tall metal fence within the front and side yards; and installation of two new 30-
foot-long sections of 9-foot-tall fencing along the side property boundaries.

. Annual Gate Pass Fees. The annual gate pass year shall start on June 1st and the annual fee shall be

no more than $100 if purchased between June 1* and December 31, no more than $50 if purchased
between January 1 and March 31%, and no more than $25 if purchased between April 1¥ and May

31

. Summer Gate Pass Fee. The summer gate pass period shall run from the Saturday of Memorial Day

weekend through Labor Day, inclusive, and the fee for a summer gate pass shall be no more than
$50.

. Daily Gate Pass Fee. The daily fee for a gate pass shall be no more than $5 per day.

. General Admittance Rule. A single gate pass, whether annual, summer or daily, shall allow

admittance to the accessway for up to 10 persons, including the pass holder. The OCRD attendant
may allow a greater number of individuals to enter with one pass at his/her discretion.

- Local Business Gate Pass Sales. Gate passes shall be available for purchase seven days a week

during normal business hours at a local business (or at multiple local businesses) located as close as
possible to the accessway. Clear maps to direct users to such businesses shall be provided at the

accessway.

. Attendant. Any OCRD attendants shall be casually dressed (and shall not be dressed in police or

security style uniforms or equivalent) in such a manner that they are easily identified as an OCRD
attendant (e.g., a T-shirt or name tag with the OCRD logo and accessway name, etc.). Daily gate
passes shall be available for purchase from the attendant at the accessway any time that an attendant

is present.

. OCRD and CCC Contact Information. OCRD shall identify a contact person responsible for

fielding questions and complaints, and that person’s contact information (including address and
phone number), as well as the contact information for the Coastal Commission’s Central Coast
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District office, shall be clearly provided at the accessway and at all local businesses where gate
passes are sold.

9. Hours of Operation. The accessway shall be open and available for use during daylight hours (i.e.,
from one-hour before sunrise to one-hour after sunset) 365 days per year.

10. Signs. Accessway signs shall be updated to include the Coastal Commission coastal access logo and
to ensure that they provide information consistent with these special conditions, including providing
all contact information for questions and complaints.

11. Gate Pass Revenues. All gate pass revenues shall be used strictly for maintenance and operation of
the accessway.

12. Reporting Requirements. OCRD shall submit a report every two years that details accessway
operations in relation to compliance with the terms and conditions of this approval and the
approved Public Access Plan (see Special Condition 14) over the preceding two years (i.e., in the
time since the previous such report). At a minimum, each such report shall describe the previous
two years’ access use (including in relation to fees, revenues, and expenses; inquiries/complaints
and how resolved; etc.), and any changes proposed for the upcoming two years. Should gate pass
revenues significantly exceed accessway upkeep and maintenance costs, then fees shall be reduced
commensurately. This report shall be submitted no later than August Ist of every other year for
review and approval of the Executive Director, with the first such report due August 1, 2010. Minor
changes that do not significantly reduce public recreational access opportunities or that enhance
them (e.g., adding new benches, improving signage, reducing access fees, etc.) shall be allowed
through the report approval process.

13. Amendment Required. Any changes to the terms and conditions of this coastal development permit
shall require an amendment from the Coastal Commission except for: (a) minor changes allowed
through the annual report approval process (see Special Condition 12); and (b) changes necessary to
convert the accessway to a free general public access coastal accessway which shall be allowed
subject to the review and approval of the Executive Director.

14. Public Access Plan. PRIOR TO ISSUANCE OF THE AMENDED COASTAL DEVELOPMENT
PERMIT, the Permittee shall submit two copies of a Public Access Plan to the Executive Director
for review and approval. The Plan shall clearly describe the manner in which general public access
to the accessway is to be managed and provided, including in terms of ensuring consistency with the
terms and conditions (including these special conditions) of this coastal development permit, with
the objective of maximizing public recreational access opportunities. The Permittee shall manage the
accessway, including all associated development, in accordance with the approved Public Access
Plan, which shall govern all general public access to the site pursuant to this coastal development

permit.

15. Landscaping Plan. PRIOR TO THE COMMENCEMENT OF CONSTRUCTION, the Permittee
shall submit two copies of a revised landscape plan to the Executive Director for review and

o
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approval. The revised landscaping plan shall be in substantial conformance with the landscaping
plan submitted with the application (see page 4 of Exhibit B) as modified to provide for only
drought and salt tolerant native plants in the areas located on the project site that are within 5 feet of
the bluff-top edge. The plan shall provide that all native plantings be maintained in good growing
and coverage conditions, including replacement plantings as necessary, so as to maintain such
plantings in their approved state for the life of the project.

16. Extinguish Deed Restriction. PRIOR TO ISSUANCE OF THE AMENDED COASTAL
DEVELOPMENT PERMIT, the Permittee shall submit to the Executive Director for review and
approval documentation demonstrating that the applicant has extinguished Deed Restriction number
075069 recorded on November 22, 1991 in the Santa Cruz County Recorder’s office.

C.California Environmental Quality Act (CEQA)

Section 13096 of the California Code of Regulations requires that a specific finding be made in
conjunction with coastal development permit applications showing the application to be consistent with
any applicable requirements of CEQA. Section 21080.5(d)(2)(A) of CEQA prohibits a proposed
development from being approved if there are feasible alternatives or feasible mitigation measures
available which would substantially lessen any significant adverse effect which the activity may have on

the environment.

On June 4, 2008, Santa Cruz County, acting as the lead agency, determined that the project qualified for
a categorical exemption from the requirements of CEQA.

The Coastal Commission’s review and analysis of land use proposals has been certified by the Secretary
of Resources as being the functional equivalent of environmental review under CEQA. The Commission
has reviewed the relevant coastal resource issues with the proposed project, and has identified
appropriate and necessary modifications to address adverse impacts to such coastal resources. All public
comments received to date have been addressed in the findings above. All above findings are

incorporated herein in their entirety by reference.

The Commission finds that only as modified and conditioned by this permit will the proposed project
avoid significant adverse effects on the environment within the meaning of CEQA. As such, there are no
additional feasible alternatives nor feasible mitigation measures available which would substantially
lessen any significant adverse environmental effects that approval of the proposed project, as modified,
would have on the environment within the meaning of CEQA. If so modified, the praposed project will
not result in any significant environmental effects for which feasible mitigation measures have not been

employed consistent with CEQA Section 21080.5(d)(2)(A).

((“
- - " 1 !
Exhibit 4 California CoastaD@ommission Ei{i J”E

A-3-SC0O-18-0004
Page 93 of 136




EMERGENCY COASTAL PERMIT FOR STAIRWAY
And WAIVER
v srm s
Exhibit 4 b nmtf Ur
A-3-SC0O-18-0004 91
Page 94 of 136




- California COastal Commission

EMERGENCY COASTAL DEVELOPMENT PERMIT
| Emergency CDP 3-11-018-G (Opal Cliffs Recreation District

Stairway Foundation Repair)

.Issue Date: March 18, 2011
Page 1 of 3 -

This emergency coastal development permit (ECDP) authorizes the Opal Cliffs Recreation District to
underpin and expand the foundation of the existing pier that supports the stairway which provides access
" from the bluff-top to the beach at 4520 Opal Cliff Drive (as more specifically described in the
Commission’s ECDP file). .

Based on the materials presented by the Permittee’s representatives, David King and John Kasunich, it
appears that the foundation of the pier that supports the stairway to the beach is being undermined by
erosion of the bedrock that surrounds the base of the pier. Thus, an emergency situation (representing‘a
sudden unexpected occurrence demanding immediate action to prevent or mitigate loss or damage to
life, health, and property) has been identified at the site, and that the proposed emergency development
is necessary to prevent the imminent collapse of the stairway to the beach at this location. Therefore, the
‘Executive Director of the California Coastal Commission hereby finds that:

(a) An emergency exists that requires action more quickly than permitted by -the procedures for
administrative or ordinary coastal development permits (CDPs), and that the development can and
will be completed within 30 days unless otherwise specified by the terms of this ECDP; and

(b) Public comment on the proposed emergency development has been reviewed if time allows,
The emergency development is hereby approved, subject to the conditions listed on the attached pages.

B GAL 3] igf20n

Dan Cari, Central Coastsl District Manager for Peter M. Douglas, Executjve Director

Conditions of Approval

1. The enclosed ECDP acceptance form must be signed by the Opal Cliffs Recreation District’s

designated representative and returned to the California Coastal Commission’s Central Coast District
Office within 15 days of the date of this permit (i.e., by April 2, 2011). This ECDP is not valid
unless and until the acceptance form has been received in the Central Coast District Office.

Enclosures: i) Emergency Coastal Development Permit Acceptance Form; (2) Regular Permit Application Form

cc: Deirdre Whalen, Monterey Bay National Marine Sanctuary
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Emergency CDP 3-1 1-018-G (Opal Cliffs Recreation District
Stairway Foundation Pier Underpinning)

Issue Date: March 18, 2011 ,
Page 2 of 3

2. Oply that emergency development specifically described in this ECDP is authorized. Any additional
and/or different emergency ‘and/or other development requires separate authorization from the
Executive Director and/or the Coastal Commission. '

3. The emergency development authorized by this ECDP must be completed by April 29, 2011 unless
extended for good cause by the Executive Director.

4. In exercising this ECDP, the Permittee agrees to hold the California Coastal Commission harmless
~ from any liabilities for damage to public or private properties or personal injury that may result from
the project. :

5.“This ECDP does not obviate the need to obtain necessary authorizations and/or permits from other
agencies (e.g., Santa Cruz County, Monterey Bay National Marine Sanctuary, California State Lands
Commission, etc.). The Permittee shall submit to the Executive Director copies of all such

- authorizations and/or permits upon their issuance. ’

6. The emergency stairway foundation pier underpinning shall be limited in scale and scope to that
described on thie project plans entitled “Emergency Stairway Foundation Repair, Opal Cliffs
Recreation District Beach Access, County of Santa Cruz, California™ by Haro, Kasunich and
Associates, Inc. dated March 7, 2011 and dated received in the Coastal Commission’s Central Coast
District Office on March 16, 2011.

7. A licensed civil engineer with expeﬁencp in coastal structures and processes shall oversee all
construction activities and shall ensure that all emergency development is limited to the least amount
necessary to abate the emergency. ‘ '

8. All emergency construction activities shall limit impacts to beach recreational access and to the
Monterey Bay to the maximum extent feasible including by, at a minimum, adhering to the
construction requirements described on page 7 of the project plans described in #6 above.

9. The Permittee shall notify planning staff of the Coastal Commission’s k'Central Coast District Office
- immediately upon completion of the foundation repair project,

10. A copy of this ECDP shall be maintained in a conspicuous location at the project site at all times,
and such copy shall be available for public review on request. All persons involved with the
foundation repair project shall be briefed on the content and meaning of this ECDP, and the public
review requirements applicable to it. - ‘

11. A construction coordinator shall be designated to be contacted during construction should questions
arise regarding the construction (in case of both regular inquiries and emergencies), and his/her
contact information (i.c., address, phone numbers, etc.) including, at a minimum, a telephone

number’ that will be made available 24 hours a day for the duration of construction, shall -be _

conspicuously posted at the job site where such contact information is readily visible from public
viewing areas, along with indication that the construction coordinator should be contacted in the case
of questions regarding the construction (in case of both regular inquiries and emergencies). The

«

California Coastal Commission -
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Emergency CDP 3-11-018-G (Opal Cliffs Recreation District
Stairway Foundation Pier Underpinning)

Issue Date: March 18, 2011
Page 3 of 3

construction coordinator shall record the-name, phone number, and nature of all complaints received
regarding the construction, and shall 1nvest1gate complamts and take remedial action, if necessary,
within 24 hours of receipt of the complaint or inquiry. :

12. The emergency development authorized by this ECDP is only temporary, and shall be removed if it
is not authorized by a regular CDP. Within 60 days of the date of this permit (i.e., by May 17, 2011),
the Permittee shall submit a complete application for a regular CDP to have the emergency
‘development be considered permanent. The emergency development shall be removed in its entirety
within 150 days of the date of this permit (i.e., by August 15, 2011) unless before that time the
California Coastal Commission has issued a regular CDP for the development authorized by this

- ECDP. The deadlines in this condition may be extended for good cause by the Executive Director.

13. Failure to comply with the conditions of this approval may result in enforcement action under the
prov:s:ons of Chapter 9 of the Coastal Act.

If you have any questions about the provisions of this ECDP, please contact the Commission's Central
- Coast District Office at 725 Front Street, Suite 300, Santa Cruz, CA 95060, (831) 427-4863.

California Coastal Commission ‘
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California Coastal Commission — Notice of Permit Waiver Effectiveness — Opal Cliffs Park Page 1 of 2

California Coastal Commission - Notice of Permit Waiver Effectiveness

0O

To: Opal Cliffs Recreation District
From: Susan Craig, District Manager

Subject: Coastal Development Pelmit (CDPY Waiver 3-16-0680-W

Please note that CDP Waiver 3-16-0680-W was repolted to the California Coastal Commission on March 8,
2017 and became effective as of that date. CDP Waiver 3-16-0680-W allows:

Authorization of the emergency respense and work completed in 2011 under ECDP 3-11-018-G to repair an
existing public access stairway through the construction of a new pier attached to the

existing seaward-most pier to support the stairway foundation that had been partially undermined from
coastal erosion, at Opal Cliffs Park, 4520 Opal CLiff Drive in Santa Cruz County.

Please be advised that CDP Waiver 3-16-0680-W only authorizes the development described in the
Commission’s files; any changes to the described project may require a CDP to account for the

changes or a CDP for the entire project. If you have any questions, please contact Rainey Graeven in the
Central Coast District Office at the address and phone number above.

Sincerely,
John Ainsworth Executive Director
Susan Craig Central Coast District Manager

By admin | March 10th, 2017 | Uncategorized | Comments Off
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STATE OF LALIFORNIA ~THE RESOURCES AGENCY ARNOLD SCHWARZENEGGER, GovIanor

CALIFORNIA COASTAL COMMISSION

725 FRONT STREEY, SU(TE 300
SANTA crUZ. CA 95060
VOICE (831) 427-4363

FAX (831) 4274877

SENT VIA REGULAR AND CERTIFIED MAIL (7000 1670 0007 7215 7444)

October 4, 2006

David L. King, Opal Cliffs Recreation District Board Member
1840 41* Avenue ' .
Capitola, CA 95010

Subjecf: Opal Cliffs Park and Beach Accessway

Dear Mr. King,

This letter summarizes our meeting on June 6, 2006 conceming alleged unpemitted
development, including the use of a security guard and placement of razor wire on top
of the existing gated fence at the Opal Cliffs Park and Beach Accessway, and proposed
future development, including but not limited to, reconstruction of an access stairway
railing, concrete pathway and seating area, installation of outdoor showers, retaining
walls, new irrigation system, drainage system and sodflawn, removal and planting of
vegetation, and construction of new fencing on the sides of the existing access way. |
write this letter to also give the Opal Cliffs Recreation District (“District”) direction with
respect to the need to submit a Coastal Development Permit (CDP) Amendment
application to the Coastal Commission’s Central Coast Office for the proposed changes
to the existing park and accessway. Since we met in June, | have reviewed the
District's project plans dated January 12, 2006 along with the technical specifications,
general and supplemental conditions and bid proposal documents dated August 15,
2006 on file at the County General Services Department. :

The District has hired a security guard from First Alarm Security and the guard is
located at the entrance gate to the park and beach accessway to monitor who comes in
and out and to ensure those entering have a key to open the gate. Also, razor wire was
placed on top of the existing metal gate at the park and beach accessway, and a recent
site visit confirmed that the razor wire has been removed. Thank you for removing the
unpermitted razor wire. The gated fence appear to be higher than the six-feet height
approved by the Commission when it issued Coastal Development Permit (CDP) P-80-
393, which authorized replacing the five to six feet chain link gate and three to five feet
wooden fencing surrounding the accessway with a six feet high metal gated fence and
required recordation of a public access program. The cited activities, placement of a
guard and installation of a higher gated fence meet the definition of “development”
pursuant to Section 30106 of the Act and require a Coastal Development Permit
amendment from the Commission pursuant to Section 30600. Santa Cruz County's
certified Local Coastal Program (LCP) and section 30106 of the Coastal Act states that:

Development means, on land, in, or under water, the placement or
erection of any solid material or structure; discharge or disposal of any dredged
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material or of any gaseous, liquid, solid, or thermal waste; grading, removing,
dredging, mining, extraction of any materials; change in the density or intensity of
use of land, including but not limited to, subdivision pursuant to the Subdivision
Map Act (commencing with Section 66410 of the Government Code), and any
other division of land, including lot splits, except where the land division is
brought about in connection with the purchase of such land by a public agency
for public recreational use; change in the intensity and use of water, or access
thereto; construction, reconstruction, demolition, or alteration of the size of any
structure, including any facility of any private, public, or municipal utility; and the
removal or harvesting of major vegetation other than for agricultural purposes,
kelp harvesting, and timber operations which are in accordance with a timber
harvesting plan submitted pursuant to the provisions of the Z'berg-Nejedly Forest
Practice Act of 1973 (commencing with Section 4511).

The installation of higher gated fencing is the placement of solid material, and use of a
guard causes a change in the intensity and use of water, or access thereto, is defined
as development by the LCP and Section 30106 of the Coastal Act. Section 30600 (a) of
the Coastal Act states that: ‘

Except as provided in subdivision (), and in addition to obtaining any
other permit required by law from any state, regional, or local agency, any
person, as defined in Section 21066, wishing to perform or undertake any
development in the coastal zone, other than a facility subject to Section 25500,
shall obtain a coastal development permit.

The decision to implement the cited activities without first obtaining a CDP amendment
is a violation of the Coastal Act’s permit requirements. Additionally, in 2005, the District
increased the fee for a key to access the park and beach accessway from $25 per
person to $100 per person annually for non-District members. It's Commission staff's
position that raising the key fee by this amount may have a significant impact on-
restricting public access to the beach and ocean, and that the fee increase and
structure should be further discussed with District staff and Commission staff. We are
not supportive of barriers to maximizing public access, like use of security guards,
placement of razor wire, or the installation of higher fencing. Yet, we understand the
need for the District to have some type of oversight of the park, accessway and beach,
which could possibly include installing better night lighting, having Park Ranger or
County Sheriff patrol the area more often, etc. ’

At our June meeting, you stated that a majority of the District board members voted to
increase the key fee as a means to generate revenue for the District to pay for the
security guard. Please provide an explanation of the basis of the fee increase, as well
as a long-term fee schedule, as part of the COP amendment application. During our
June meeting, | indicated that the placement of the guard and continued use of a guard
would likely require an amendment of CDP P-80-393, as well as the cited proposed
improvements and changes would also require a CDP amendment from the ‘
Commission. None of the proposed park and accessway improvements is authorized
by CDP P-80-393 or any other CDP.
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In order to address these permitting requirements, use of the guard should cease
immediately, and the District should submit an amendment application (enclosed)
requesting authorization to retain the existing fence, which does not conform to the
fence height and design approved by CDP P-80-393. The amendment application
should also request authorization for the full range of repairs and improvements
currently planned by the District, and include a facilities plan that addresses security,
user fee, and maintenance and management issues in a long-term, comprehensive
manner. Please submit a complete CDP application to the Coastal Commission's
Central Coast District Office no later than by November 3, 2006, in order to avoid
possible legal enforcement action. ,

We look forward to working with the District to improve and develop the Park and Beach
accessway for the benefit of the public using the amenities. If you have any questions
concerning this letter, please contact me at the phone number or address above.

EEZcerely, <
rif Traylor

Sha
Enforcement Analyst/Officer

Enclosure

Cc: -
Nancy Cave, Northern California Enforcement Supervisor
Steve Monowitz, Coastal Program Manager, Central Coast District Office
Linda Locklin, Public Access Program Manager, Central Coast District Office
Susan Craig, Coastal Planner, Central Coast District Office :
Barry Samuel, Director, Santa Cruz County Parks Department
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RD acc and CDP notes for Dave King 5/18/20

Coastal development permit (CDP) application P-80-393 proposed a 6-foot high chain link fence (on frontage
and side yards) and a locked gate to replace the then-existing 5-to-6-foot tall chain link fence with gate on the
street frontage, and 3-to-5-foot tall wooden fencing on the side yards of the project site (per P-80-393 staff
report). | 4

P-80-393 was approved ini 1981, but that approval expired in 1983 (because thie CDP conditions were not
 satisfied within two vears). Thus, all development associated with application P-80-393 is considered
unpermitted (6-foot-tall fence, locked gate, access program and fee, etc.). In addition, all development since
then (e.g., 9-foot-tall wrought iron fencing and gate, etc.) is also considered unpermitted. Unpermitted
development is a violation of the Coastal Act, and requires removal or CDP recognition to resolve.

The existing permitted baseline for review of any CDP application is what was legally in place as of February
1973 (i.e. when CDPs were first required pursuant to Proposition 20, the “Coastal Initiative™), or in other words
that portion of development in place in February 1973 that was covered by all necessary permits and
authorizations required when it was first installed. (The 1981 P-80-393 staff report says that in 1981 the site
included a 5-to-6-foot high chain link fence with a gate on the street frontage, and 3-to-5-foot high wood fences

on the side yards.) '

New CDP application would be for: (1) going from existing permitted baseline to what is out there now; (2) any
additional changes that OCRD may want to construct in the near term; and (3) permanently recognizing
development authorized temporarily by recent emergency CDP, :

Consolidated CDP application requires California Coastal Commission (CCC) and Santa Cruz County staff to
agree to consolidate. Absent consolidation, OCRD would need a CDP from the County (for everything related
to blufftop development) and a CDP from the CCC (everything related to the stairway). These are two separate
processes, and the County CDP would be subject to appeal process to the CCC.

To apply for a consolidated CDP, need: (1) evidence of existing permitted baseline (the “existing” condition for
CDP review); (2) inventory of all development (a) to be constructed in near term and (b) proposed to be
recognized (the “proposed” condition for CDP analysis, consisting of everything that is different from the
existing permitted baseline); and (3) a consolidation agreement.

Complete CDP application also needs information documenting and explaining:: (1) OCRD-County government
relationship (structure, bylaws, etc.); (2) income and expenses by category/source associated with accessway;
and (3) altemnatives to fee-based access.

August hearing is in Watsonville (currently schedule August 10® to 12%). Complete application would need to
be in by mid-June at latest (earlier preferred) to meet internal deadlines for August CCC hearing. Local CCC
hearing fallback would be December (currently scheduled for December 7™ to 9) in San Francisco, for which

complete application deadline would be mid-October. :
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R
STATE OF CALIFORNIA—NATURAL RESOURCES AGENCY EDMUND G. BROWN JR., GOveRnOR*

CALIFORNIA COASTAL COMMISSION

CENTRAL COAST DISTRICT OFFICE
725 FRONT STREET, SUITE 300
SANTA CRUZ, CA 95060

PHONE: (831) 4274863

FAX: (R31) 427-4877

WEB: WWW.COASTAL.CA.GOV

SENT BY REGULAR AND CERTIFIED MAIL

June 18, 2015

John Griffith, General Manager

Opal Cliffs Recreation District

4525 Opal Cliffs Drive

Santa Cruz, CA 95062

Certified Mail No. 7013 2250 0000 3238 4536

Property Location: 4520 Opal Cliff Drive, Santa Cruz; APN 033-151-12 (Santa Cruz
County) -
1) Use of security guard, charging a fee to gain access to the bluff-
top park and Privates Beach, placement of a locked gate and Wew
: ' peipey , placement of restrictive signage,
caslgiglies landscaping, and ethes park
+ improvements - all without required coastal development permits
-and;
me to submit a follow-up coastal development permit
application for emergency repairs to stairway as required by
Emergency Coastal Development Permit Number 3-11-018-G.

Violation’:

Violation File No.; V-3-06-012

Dear Mr. Griffith:

The California Coastal Act® was enacted by the State Legislature in 1976 as the successor to the
California Coastal Zone Management Act of 1972 (“the Coastal Initiative™) to provide long-term
protection of California’s 1,100-mile coastline through implementation of a comprehensive
planning and regulatory program designed to manage conservation and development of coastal
resources. The California Coastal Commission (“Commission™) is the state agency created by

! Please note that the description herein of the violation at issue is not necessarily a complete list of all development on the
subject property that is in violation of the Coastal Act/Santa Cruz County Local Coastal Program and/or that may be of
concern to the Commission. Accordingly, you should not treat the Commission's silence regarding (or failure to address)
other development on the.subject property as indicative of Commission aceeptance of, or acquiescence ‘n any such

dcvclopment.
2 The California Coastal Act of 1976 is codified in Sections 30000 to 30900 of the California Public Resources Code. All

further section references are to that code unless otherwise indicated.
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and charged with administering the Coastal Act of 1976. In making its permit and land use
planning decisions, the Commission carries out Coastal Act policies, which.among other goals,
seek to protect and restore sensitive habitats; protect natural landforms; protect scenic landscapes
and views to the sea; and provide maximum public access to the sea.

Violation

e Staff has confirmed that unpermitted development, including the use of a security guard, , -
o charging a fee to access the bluff-top park and Privates Beach, installation of a locked.ga
\ associated wrought- iron fencinp restrictive use signs, a shower, benches, {andscaping,
ark improvements, all located at 4520 Opal Cliff Drive in Santa Cruz County at Al
v 12 (subject property), has occurred without first obtaining a coastal development permit
(“CDP”). We have searched our records and have not found any CDP issued by the Commission
or Santa Cruz County (“County™) that authorizes the above-described development. :

Pursuant to Section 30600 of the Coastal Act and Section 13.20.050 of the County’s Local
Coastal Program (“LCP”), any person wishing to undertake development activities in the Coastal
Zone must first obtain a CDP. Development is broadly defined by Section 30106 of the Coastal

Act and Section 13.10.700-D of the County’s LCP as:

“Development” means, on land, in or under water, the placement or erection of any solid

materigl or structure; discharge or disposal of any dredged material or of any gaseous,
liquid, solid, or thermal waste, grading, removing, dredging, mining, or extraction of any
materials; change in the density or intensity of use of land, including, but not limited to,
subdivision pursuant to the Subdivision Map Act (commencing with Section 66410 of the
Government Code), and any other division of land, including lot splits, except where the land

- division is brought about in connection with the purchase of such land by a public agency fo.
public recreational use; change in the intensity of use of water, or of access thereto; ‘

_ construction, reconstruction, demolition, or alteration of the size of "any structure, including
any facility of any private, public, or municipal utility; and the removal or harvesting of -
major vegetation other than for agricultural purposes, kelp harvesting, and timber
operations which are in accordance with a timber harvesting plan submitted pursuant to the
provisions of the Z'berg-Nejedly Forest Practice Act of 1973 (commencing with Section -

4511). (emphasis added) :

The above described structures and activities, located on a coastal bluff between the first public
road and the sea, are a “change in the intensity of use of water, and access thereto* or “the
Pplacement or erection of any solid material or structure”. Thus, they constitute “development”
as defined by the Coastal Act and the County’s LCP that requires a CDP. Since no CDP was -
issued that authorizes the above described development, it is in violation of the Cgastal Act and

the County’s LCP. V
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In addition, the Commission issued, to the Opal Cliffs Recreation District (“*OCRD"),
Emergency CDP No. 3-11-018-G on March 18, 2011. Said ECDP authorized the OCRD to
underpin and expand the foundation of the existing pier that supports the stairway that provides
access from Opal Cliff Drive and the bluff-top park to Privates Beach and the offshore surfing
area. The ECDP requires OCRD to submit a regular follow-up CDP application by May 17, 2011
to authorize the subject development, or else remove the subject development, As of the date of
this letter, no such application has been submitted and the subject development is extant. Failure
to comply with the terms and conditions of a CDP issued by the Commission is also a violation

of the Coastal Act.

We previously informed OCRD about these violations, including providing a summary of the
permit history and why development here is a violation, and have suggested remedies in the past.
However, as of the date of this letter, OCRD has not pursued any of the suggested remedies.
There has been a complete lack of OCRD effort or engagement from the time we last met with
Dave King in May of 2011 to the time we met with you and Mr. Ted Donnelly on April 22,
2015. We have been patient with OCRD, but OCRD has chosen to ignore these violations and do

nothin_g toward their resolution.

Resolution

We would still like to work with the OCRD to resolve this matter quickly and amicably. In order
to do so, we request that you do the following:

]

1. Immediately remove the gate and fencing that runs parallel to-Opal Cliffs Drive and al)
restrictive use signage; allow access to the blufftop park, the stairway, and the beach
without collection of a fee (without the presence of a guard); and submit photographic
evidence of same to me by no later than COB July 3, 2015;

2. Call me by July 3, 2015 to discuss what, if any, development OCRD would like to
pursue CDPs for on the subject property. Depending on the pature, of ‘OCRD’s approach,
you will then need to either submit complete CDP applications to both Santa Cruz
County (for any development inland of the toe of the bluff) and the Commission (for the
emergency repairs), or to the Commission alone (if the County, OCRD, and the
Commission agree to a consolidated CDP process) to pursue approval of such
development. Please be advised that both the Coastal Act and the County’s LCP require

that development be permitted before it is undertaken.

While we are hopeful that we can resolve this matter amicably, and we are willing to assist you
to do so, please be advised that Chapter 9 of the Coastal Act has a number of potential remedies

to address violations of the Coastal Act including the following:

‘ L 4
Sections 30809(a) and 30810(a) of the Coastal Act provide that the Executive Director of the
Coastal Commission and the Commission may issue an order to enforce the requirements of a
certified LCP. Section 30811 authorizes the Commission to require restoration of a site if

'3
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unpermitted development inconsistent with the Coastal Act has occurred and is causing ongoing
damage to coastal resources. Additionally, Sections 30803 and 30805 authorize the Commission
to initiate litigation to seek injunctive relief and an award of civil fines in responsé to any -
violation of the Coastal Act. Section 30820(a) (1) provides that any entity who undertakes
development in violation of the Coastal Act may be subject to a penaity amount that shall not
exceed $30,000 and shall not be less than $500 per violation. Section 30820(b) provides that, in
addition to any other penaities, any entity that “knowingly and intentionally” performs or -
undertakes any development in violation of the Coastal Act can be subject to a civil penalty of
not less than $1,000 nor more than $15,000 per violation for each day in which the violation
persists. Finally, since some of the a development activities described herein directly affect
public access to the sea, the OCRD could be subject to administrative penalties pursuant to
Section 30821. . : . :

Thank you for your immediate attention to this matter. If you have any questions or concerns
regarding this letter, or if I can be of any assistance, please feel free to contact me at (831) 427-

4881

" Siicerely,

N
Sharnif Traylor
Enforcement Officer |\ - :
Central Coast District (§ffice

Cc:  Dan Carl, Deputy Director, Central Coast District Office; CCC

‘ Susan Craig, District Manager, Central District Office, CCC
Lisa Haage, Chief of Enforcement, CCC ‘ o
Patrick Véesart, Enforcement Supervisor, Northern Districts, CCC
Ryan Moroney, Planner, Central Coast District Office, CCC ’
Supervisor John Leopold, Santa Cruz County
Jeff Gaffney, Director, Santa Cruz County Parks
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Jim Hart
Sheriff - Coroner
County of Santa Cruz

June 17,2016

N. Patrick Veesart

Enforcement Supervisor, Northern Districts
California Coastal Commission

Central Coast District Office, Ste. 300
Santa Cruz, CA 95060

RE: Opal Cliffs Recreation District
Violation File Number V-3-06-012

Dear Mr. Veesart:

The Santa Cruz County Sheriff’s Office is responsible for providing public safety
services in the unincorporated areas of Santa Cruz County, California. Our mission is
accomplished through open communication and collaboration with community residents,
governmental organizations and continuous professional development within the

department.

My office has a long, well established working relationship with the Opal Cliffs
Recreation District (OCRD) and is familiar with District’s Opal Cliffs Park and their
operations. Our relationship has evolved on the basis of our agreed goals of maximizing
public beach access while ensuring the safety of the public and surrounding

neighborhood and residents.

Based on our long history with the District and the park, I would like to offer the
following observations regarding your letter to the District dated June 7, 2016.

I request you reconsider your demand that OC “...remove the fence, gate, and
guard...no later than Thursday June 30, 2016.” I have lived in this community my entire
life and have been employed by the Sheriff’s Office for 28 years and I cannot recall there

ever not having been a fence and gate at the park.

Aside from the fact that | have never seen a security guard at the gate, removal of the
physical fence and gate from the park will create an immediate and continuing dangerous

nuisance that will facilitate increased criminal activity, parking and traffic control

5200 Soquel Avenue @ Santa Cruz, California 85062 @ 831-454-7618 e fax 831-454-7608
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prob_le'ms, redlfce public safety in the adjacent neighborhood and increase calls for service
requiring §hcnff Office resources to undertake supervision, enforcement and intervention
of the inevitable nighttime use of the park by persons involved with illegal activity.

In considering Opal Cliffs Park, it is unlike the larger Pleasure Point / East Cliff Drive
area for a number of reasons, not the least of which are the open undeveloped public
street nature of East Cliff Drive which allows deputies to effectively patrol. Opal Cliffs
Pa.u'k, on the other hand, is located within a densely populated residential neighborhood
W}thout good sight lines for effective observation from patrol staff. Coupled with the
cliffs, it is more akin to Sunny Cove Beach, which has become a high crime area which
thc]:g County has been unable to dedicate sufficient resources for collection of trash and
upkeep.

In the last 12 months (June 1, 2015 through May 31, 2016) my office managed 605 calls
for service at Sunny Cove Beach for a wide variety of criminal activity including drug
dealing, drug and alcohol use/abuse, fights, assault and battery, public urination and
defecation, speeding, parking problems, sex crimes and fireworks. Much like the Opal
Cliffs Park, Sunny Cove Beach is surrounded by a beautiful neighborhood and the beach
itself is quite small. The crime occurring in the Sunny Cove Beach area is causing
serious problems for homeowners, with many residents stating they have had enough and
are considering selling their homes and moving from the beach area. In contrast, during
the same time period my Deputy Sheriffs responded to nine calls for service at the Opal
Cliffs Park and surrounding area. ‘

It is a matter of fact that OCRD and the Sheriff’s Office have worked for years to provide
services related to providing public access to the beach, which is accessed by a staircase
adjacent to a steep cliff edge, while attempting to ensure that nighttime criminal activities
are not allowed to be unintentionally facilitated. 1 believe that the fence and gate are
critical to ensuring the future success of our efforts.

While there may be compelling Coastal Act reasons for updating permits related to
OCRD, I don’t believe there is a reasonable justification to remove existing facilities
onsite without first ensuring that suitable public safety amenities are planned and

approved for their place.

T'urge you to withdraw your demand that OCRD remove vital public safety facilities, and
ask that you collaborate with OCRD regarding your pcrmit concerns. In that regard, the
Sheriff’s Office stands ready to assist your agency and OCRD to ensure your efforts
proceed as quickly and efficiently as possible.

Please do not hesitate to contact me if you would like to discuss this matter further.

Sincerely,

— fz—

im Hart, SM/éff-Coroner
Santa Cruz County Sheriff’s Office
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CALIFORNIA COASTAL COMMISSION @

CENTRAL COAST DISTRICT OFFICE
725 FRONT STREET, SUITE 300
SANTA CRUZ, CA 95080

Phone (B31) 4274863

FAX (831) 427-4877

WEB: WWW.COASTAL.CA GOV

August 12, 2016

Mark Massara, Attomey at Law: OCRD representative
1642 Great Highway
San Francisco, CA 94122

Re: Violation File Number V-3-06-012 — Opal Cliffs Recreation District
(“OCRD"); Privates Beach

Dear Mr. Massara:

When we met with OCRD (Ted Donnelly, Stuart Gasner, and Mark Massara) on July 7,
2016 regarding the above case, we again discussed past history and how best to
resolve the outstanding Coastal Act/LCP violations that are the subject of this
enforcement case. Obviously, the easiest and most direct way to resolve this matter is
for OCRD to remove the fence, gate, and guards, cease charging illegal beach access
fees, and apply for a coastal development permit (“CDP”) to authorize the remaining
development onsite. That was our initial enforcement direction to OCRD, which was
; - required to be accomplished by June 30, 2018. OCRD did not do so, and thus missed
| the enforcement deadline. Since OCRD declined this path, and in the spirit of active
problem-solving to open this public accessway to unencumbered public use, we also
! discussed an alternative resolution path.

That alternate path would be for OCRD to apply for an “after-the-fact” CDP seeking
authorization for all development that has occurred on the subject property since CDP
requirements commenced in 1973, including the fence/gate/guardsffees and
authorization for repairs to the stairs, now unpermitted, that occurred pursuant to
temporary emergency authorization. While we strongly suggested that OCRD apply for
a consolidated CDP from the Commission in such scenario, OCRD made it clear that
they prefer to seek separate COPs from both the County and the Commission despite
the additional staff time and expense that would be involved. ~

At the July 7, 2016 meeting, we indicated that if OCRD agreed to resolve this matter
through such a CDP process, the unpermitted fence and gate could remain in place
while that process plays out, but only if the gate was unlocked during daylight hours and
the public were allowed access without paying a fee. We felt that this was a good faith
gesture that would not require immediate removal of the unpermitted fence and gate
that would be appropriate provided we were all working together on the CDP process.
At that time, OCRD specifically asked about implementing a new $5 daily fee program
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and we responded, quite clearly, that such a fee program would itself constitute new
development under the Coastal Act and the LCP and would require a CDP. Moreover,
that absent that permit, this would be a new instance of unpemitted development which
would be an additional violation under the Coastal Act and the LCP, and we did not
support such option. While there was quite a bit of discussion about this issue and your
disagreement was evident, our direction to OCRD was clear: we did not then, and do
not now, support implementation of a fee program without coastal authorization — as
required by both the Coastal Act and the LCP. Such a new unpemitted fee program is
contrary to our attempts to resolve the violations at the site, and to reach a legal
resolution,

You agreed to raise the matters discussed on July 7th at the next OCRD board meeting,
and to get back to me regarding how the board intended to proceed. When I did not
hear back from you | left you two phone messages (on July 12th and 13th) asking that
you call me. Neither you nor OCRD returned my phone calls.

Instead we heard from the press and the public that the OCRD met on July 11, 2016
and decided, in closed session, to implement a new $5 daily beach access fee without
CDP authorization. We now understand that the new fee is being charged and that the
$100 annual fee program is also still in place. The unpermitted fence/gate/guard is still
in place and the public is still being denied public access to a public park and a public
beach by a public agency - unless they are willing to pay a fee. We were and are
surprised and disappointed that OCRD dismissed our alternative resolution offer and
instead unilaterally decided to actually commit more Coastal Act/LCP violations as
opposed to resolving the core issues.

As you know, and particularly in light of our prior letters, conversations and meetings,
this new unpermitted development constitutes a *knowing and intentional” violation of
the Coastal Act and the County's LCP. These violations are subject to enhanced
penalties pursuant to Section 30820(b) and administrative penalties pursuant to Section
30821.

On July 22, 2016, at a time when neither you nor anyone from OCRD had yet retumed
my calls, you instead sent a letter to Rainey Graeven (Commission staff) with materials
related to OCRD’s application to the County related to stair repairs, and followed up with
an application to the Commission for the same thing. Not only does this not resolve the
violations at the site, but it is a puzzling next step given the fact that OCRD missed the
original removal deadline, did not talk to us at all following our July 7th meeting, and did
not pursue any form of the alternative resolution path we had offered.

Despite OCRD'’s troubling tactics, and again in an attempt to resolve this matter
consensually, we met again on August 8, 2016 with the OCRD (Mark Massara and John -
Griffith) and the County (Susan Mauriello, Kathy Prevesich, Melodye Serino, and Jeff
Gaffney). At that meeting we learned that OCRD still refuses to suspend its illegal fee
program, and has apparently submitted an application to the County seeking to
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authorize its new $5 daily fee program. Surprisingly, this application does not include
provisions to resolve the other violations at the site.

At the August 8th mesting, in order to try and resolve the violations on the site without
more formal enforcement actions, we again suggested that OCRD pursue the
alternative resolution path we had previously offered by suspending its fee program and
applying for a consolidated permit seeking to authorize all of the unpermitted
development on site including the fence/gate/guardsffees and other development that
has occurred without benefit of a CDP. A consolidated permit application to the
Commission would allow for faster resolution without permit application fees (i.e., public
agencies are not charged for Commission CDP applications).

However, it is crystal clear that OCRD prefers instead to keep illegally charging the
public to access the public beach and to apply to the County and pay an application fee
(which OCRD indicated was $10,000) even though any County action will aimost
certainly be appealed to the Commission and end up being resolved at the Commission
level. OCRD also reiterated that it will apply directly to the Commission for the work on
the stairs, as discussed above.

Since OCRD flatly declines to resolve the violations and to maximize public access as
required by the Coastal Act and the LCP, and because OCRD also flatly declines to
discontinue its newly minted and unpermitted daily fee collection program, we are
weighing options as regards enforcement action, including administrative penalties. As
we discussed at the August 8th meeting, we would very much like to work consensually
towards resolution, but it is clear that OCRD has no intention of discontinuing the
unpermitted fees voluntarily. As a result, the Commission’s options become more
limited, and are necessarily focused on formal enforcement proceedings and remedies
as opposed to administrative resolution.

Misstatement of Facts

The unpermitted gate, guards, and beach access fees at Privates Beach have attracted
a lot of media attention. Historical facts have continually been misstated by you and
OCRD. This is confusing, misleading, and not very helpful in our efforts to resolve this
matter. We would like to set the record straight:

The Coastal Commission has taken only one CDP action here: In 1981 the Commission
approved a CDP authorizing a 6-foot high chain-link fence, with a gate, for public safety
purposes. That action did not authorize fees. Fees were not discussed at the hearing or
in the staff report.

That permit (CDP No. P-80-393) was conditioned to require an access program o be
submitted for review and approval of the Executive Director prior to the permit being
issued. The access program was then to be recorded as a covenant running with the
land. OCRD did not submit the required access plan in a timely manner, the permit was
notissued, and it subsequently expired.
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If the OCRD had complied with the conditions of its pemmit in timely manner, as they
agreed to do, the permit would have issued before it expired. Since they did not, the
permit was not issued.

However, any issues regarding whether CDP No. P-80-393 authorized a fee program
are irrelevant because sometime in the late 1890s OCRD removed the fence and gate
that was the subject of that permit and replaced’ it with a completely different nine-foot-
high wrought iron fence and gate topped with razor wire. They also began hiring guards
to turn the public away unless they had paid a fee — a new scheme undertaken without
aCDP.

In addition, at some point, OCRD unilaterally raised the annual access fee they were
collecting from $20 to $100 without a CDP. As noted above, OCRD has now
implemented a new $5 daily fee, again without coastal authorization.

Since the fence approved by the Commission in 1981 is no longer extant, COP No. P-
80-393 is no longer relevant to the development at the site. The deed restriction
recorded under the auspices of that permit is no longer in effect. As we have repeatedly
discussed with you and OCRD, there is a duration clause in the subject deed restriction
that renders it moot of its own accord if the development it authorized is removed, as
occurred (again, without permits). This is also explained in detail in our June 7, 2016
letter.

As you know, the OCRD applied for an amendment to CDP No. P-80-393 to authorize,
after-the-fact, the 9-foot-high fence/gate and it was scheduled for hearing in 2009.

In fact, the 2009 recommendation was pulled from the agenda because of questions
raised at that time regarding the 1981 base permit's validity. Staff subsequently further
investigated and found that the permit had expired and could not be amended. The
OCRD was made aware of the status of the permit in a written memo provided to OCRD
in 2011.

That 2011 memo laid out the options available to OCRD to resolve the violations;
essentially the same options available to them today. Despite being notified in 2011,
OCROD did not pursue any such options. In fact, OCRD's recent efforts have only served
to add more violations to the ledger.

To be clear, the Coastal Commission has not ever approved a fee program at Privates
Beach. The public has never had the opportunity to comment on a fee program at a
public hearing. Since 2011 when it became evident that the CDP had expired, we have
consistently communicated to OCRD that charging beach access fees is in violation of
the Coastal Act and the LCP. In response, OCRD at first did nothing, then, upon being
re-informed in 2015, pursued a resolution that relied on the expired CDP and the 2009

! Pursuant to Section 13252(b) of the Commission’s regulations (California Code of Regulations, Title 14, Division
5.5) replacement of the 6-foot chain-link fence with a 9-foot wrought iron fence is not considered “repair and
maintenance” but instead constitutes a replacement structure that requires a coastal development permit.
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amendment hearing, then, when asked to remove the unpemitted development by
June 30, 2016 did not do so, and instead unilaterally started charging additional fees
without a CDP.

Public Access Violation

As we previously stated in our June 7, 2016 letter, the placement of the unpermitted
fence/gateffee/guard directly interferes with the public's access to, and use of, the
publicly funded accessway and the public beach below. In addition, the property owned
by OCRD is a public bluff-top park that provides opportunities for the public to enjoy
views of Monterey Bay, whale watch, and other recreation opportunities.

The placement of the unpermitted fence/gate/fee/guard directly interferes with public
access to a public park and public recreation opportunities, including the sandy beach.
The unpermitted development blocks significant and important public access in an area
where there are no other alternatives for those who cannot or will not pay the
unpermitted fee. In short, the subject unpermitted development activities are leading
directly to significant public access impacts inconsistent with the requirements of the
public access requirements of the Coastal Act and the County’s LCP.

As you were previously informed, in cases involving violation(s) of the public access
provisions of the Coastal Act, which is the case here, Section 30821 authorizes the
Commission to impose administrative civil penalties in an amount of up to $11,250 per
day for each violation.

In our June 7, 2016 letter, we raised concems about access and asked that OCRD
remove the fence/gate/guard, cease from charging access fees, and submit a complete
CDP application to authorize remaining unpermitted development on the subject
property (i.e., stair repairs and certain park improvements) by June 30, 2016. We
offered to extend that deadline if OCRD would agree to open the gate during daylight
hours and allow free public access. OCRD would not agree to those terms and the
deadline for removal of the fence/gate/guard and fee has passed.

At our July 7, 2016 meeting, we suggested that we could work out an agreement that
OCRD could keep the fence and gate in place while a CDP application is processed if
the OCRD would agree to open the gate and allow free public access during daylight
hours. OCRD again refused to agree to this compromise, and instead unilaterally
implemented a new fee program with no permits, without even informing Commission
staff of their intentions.

When we met on August 8, 2016, the OCRD again refused to open the gate and allow
free public access.

Please be advised that we have determined that the administrative penalties provisions
under Section 30821 are applicable in this case. We gave the OCRD notice of Section
30821 in our June 7, 2016 and the 30 day “cure period” has passed. We note that
potential daily penalties are accruing.

acleilaid 4 —
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Anti-Discrimination Laws

In addition to the Coastal Act provisions cited above, the following Government Code
Sections appear to be applicable here:

54090. As used in this article "public beach” means any beach area used for
recreational purposes which is owned, operated or controlled by the State, any state
agency or any local agency.

| 54091. Any city, county, or other local agency that owns, operates, or controls any
public beach shall allow the use of that public beach by all persons regardiess of
ancestry, residence, or any characteristic listed or defined in Section 11135.
Nonresidents of the city, county, or other local agency shall be permitted to use that
public beach upon the same terms and conditions as are residents of the city, county, or
local agency.

54092. Any city, county, or other local agency that allows any property owned,
operated, or controlled by it to be used as a means of access to any public beach shall
allow free access over that property to all persons regardiess of ancestry, residence, or
any charactenistic listed or defined in Section 11135.

OCRD is a public agency that controls a public park that is the means by which the
public accesses a public beach. In addition, OCRD uses public funds for park

. improvements, including using some $220,000 from the California Clean Water, Clean
Air, Safe Neighborhood Parks, and Coastal Protection Act of 2002 - allocated in FY
2002/2003. The $100 annual fee, and now the $5 daily fee, at Privates Beach appear
to discriminate against people of modest means who cannot afford such fees merely to
access the public beach. Both the California Constitution and the California Coastal Act
guarantee the public’s (all of the public's) right to access the beach. As such, OCRD's
fees appear to violate Government Code Section 54092. In addition, if residents living in
the district are treated differently than people who live outside of the district, which
appears to be the case here, that may also be a violation of Government Code Section
54091.

In closing, let me say that we are disappointed that OCRD continues to iliegally restrict
public access to the beach despite ample notice that they are doing so and despite our
attempts to resolve this matter, including our offer to let the unpermitted gate and fence
remain while we work together to bring a CDP application to hearing. We have tried
repeatedly to work with the district to bring them into compliance with the Coastal Act
and the LCP, but OCRD has declined to do so or to work with the Commission to find a
solution that protects public access and complies with the Coastal Act and LCP.

Instead, the long history of undertaking unpermitted development impacting public
access has been supplemented by more recent actions and new unpermitted
development that impacts public access. While we are sympathetic in general about
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policing issues at public beaches and lack of revenue to maintain parks in California,
those issues are statewide, and do not obviate the need to comply with the Coastal Act
and LCP.

We urge OCRD to work with us to comply with the law and allow public access to this
important public area.

If you have any questions, please feel free to call me at: 831.427.4863.

e

. Patrick Veesart
Enforcement Supervisor
Northern Districts

cc.  Dan Carl, Deputy Director
Lisa Haage, Chief of Enforcement
Susan Craig. Central Coast District Manager
Ryan Moroney, Central Coast District Supervisor
Sharif Traylor, Enforcement Analyst
Matt Christen, Staff Counsel
John Leopold, Santa Cruz County First District Supervisor
Susan Mauriello, Santa Cruz County Chief Administrative Officer
Jeff Gaffney, Santa Cruz County Parks Director

Exhibit 4
A-3-SC0-18-0004 112
Page 115 of 136




STATE OF CALIFORNIA - NATURAL RESOURCES AGENCY

EDMUND G. BROWN, JR, Governor

CALIFORNIA COASTAL COMMISSION

CENTRAL COAST DISTRICT OFFICE
725 FRONT STREET, SUITE 300
SANTA CRUZ, CA 95080

Phone (831) 427-4863

FAX (831) 427-4877

WEB: WWW.COASTAL.CA.GOV

May 17, 2017

Mark Massara, Attorney at Law
1642 Great Highway
San Francisco, CA 94122

Re:  Violation File Number V-3-06-012 — Opal Cliffs Recreation District

Dear Mr. Massara:

Thank you for your letter dated May 16, 2017. We appreciate the Opal Cliffs Recreation
District’s (your client’s) willingness to resolve the above matter through the County’s coastal
development permitting process and we appreciate your client’s proposal to open the gate at
Opal Cliffs Park for free public access while the County’s permitting process plays out.
However, your client apparently proposes to open the gate at Opal Cliffs Park from 9:00 am until
sunset. As you know, when access is limited to daylight hours, the Commission interprets that to
be one hour before sunrise to one hour after sunset. Such hours allow for early risers and sunset
seekers to be accommodated, including for surfing as is important at this accessway. Thus, we
think it more appropriate that the gate be opened daily for these daylight hours until such time as
permanent hours are established through the permitting process. Also, given the imposing nature
of the unpermitted gate and fence, we believe that obvious signage will be necessary to inform
the public about the daylight access.

In short, we support the gate being open during daylight hours with clear and visible signage
while your client completes the coastal development permit process. We appreciate your client’s
willingness to open and sign the accessway in this way, and believe it is a good faith overture
that is constructive at helping to resolve issues until such time as a permanent solution is

approved.

Please confirm that the accessway opening will be modified in this way. Thank you and your
client for your cooperation in this matter.
Sincerely,

. Patrick Veesart

Enforcement Supervisor
Northern Districts
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cc: Dan Carl, Deputy Director
Lisa Haage, Chief of Enforcement
Susan Craig. Central Coast District Manager
Ryan Moroney, Planning Supervisor
Kevin Kahn, Planning Supervisor
Rainey Graeven, Coastal Analyst
Sharif Traylor, Enforcement Analyst
Alex Helperin, Senior Staff Counsel
Annette Olson, County of Santa Cruz
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CALIFORNIA COASTAL COMMISSION

CENTRAL COAST DISTRICT OFFICE
725 FRONT STREET, SUITE 300
SANTA CRUZ, CA 95060

PHONE: (831)427-4863

FAX: {831) 427.4877

WEB: WWW COASTAL CA GOV

August 3, 2017

Annette Olson

Santa Cruz County Planning
701 Ocean Street

Santa Cruz, CA 95060

Subject: Application No. 161195 (OCRD Public Accessway/ Park Improvements)

Dear Ms. Olson:

Thank you for the opportunity to comment on the above-referenced coastal development permit
(CDP) application submitted by the Opal Cliffs Recreation District for public accessway/park
improvements at Opal Cliffs Park. We appreciate the County’s efforts to process the application,
but we note it remains unclear exactly what is being proposed. Without a clear understanding of
the proposed elements of the application, it is difficult to evaluate the project’s consistency with
the LCP and the Coastal Act’s public access and recreation provisions, and it is difficult for the
public to effectively participate. In addition, we have been under the impression that this
application represented OCRD)’s effort to resolve past permitting issues at the site. The
ambiguity of the current project description makes it difficult to discern whether or not the
issues, including open violations, would be resolved if the subject application were approved.
Thus, while we appreciate all that OCRD and the County are doing to move the subject
application forward, we would suggest that the project description be further refined before the
County proceeds with additional review, including before bringing this item to a hearing.

As identified in our previous comment letters, we continue to believe that the project description
needs to include a request for after-the-fact approval of all unpermitted development installed to
date in order to resolve the open violations, as well as a request for any new proposed
development, OCRD’s most recent submittal, however, does not include a project description,
and the site plan does not distinguish between existing development at the site that has been
previously authorized by a CDP and development that has not.' Regardless, we believe that there
is existing development at the site that does not qualify for an exemption and that has not been
authorized by a CDP to date including: 1) the nine foot-tall wrought iron fence, gate, and lock
mechanism along the property’s Opal Cliff Drive frontage; 2) the guard/ambassador program; 3)
and the fee program. In addition, the recently installed parking/informational signs also need to

! You indicated that the County’s administrative record shows that Glenda Hill, a former principal planner, decided thfit the
Prop. 40 improvements (i.c., some of the development identified in this letter befow) did not require a CDP because it fell
under a “Park Exemption.” lHlowever. we can find no evidence of any exemption, and it does not appear that the development
involved would qualify for same.
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Annette Olson

Application No. 161195 (OCRD Public Accessway/Park Improvements)
August 3, 2017

Page 2

be authorized by a CDP, and need to be part of the proposed project. It is also worth noting that
all of the development highlighted below was part of OCRD’s previous application to the
Commission back in 2009, evincing a mutual understanding (i.e., among the Commission,
OCRD, and the County) that such development needed to be recognized by a CDP. Please ask
OCRD to refine their project description before proceeding. At a minimum, we believe that the
application needs to include the following:

* After-the-fact authorization of the nine-foot-tall wrought iron fence, gate, and lock
mechanism along the property’s Opal Cliff Drive frontage

* After-the-fact authorization of all improvements installed with Proposition 40 funding,
including: rep!ment “existing-concrete pathway: w:th new colored ooncrete  pavers
pathway, iustiitation of stone rethining walls,:and- V

R

Hotof a it of droughit-tolerasit native and noninvasive exofic plats ir
park area located on the blufftop portion of the propérty, along with associated n'nganon)

*  Aftér-the-fact authorization of the guard/ambassador program

* After-the-fact authorization of the underlying fee program ($100 keycard for annual
unlimited access) and currently proposed free public access daily from Memorial Day

through Labor Day

* Parking signs (both the ADA and standard parking signs), both after the fact as well as
any additional signage proposed

Absent the above clarification, it will be unclear what project is being evaluated, and to what
extent it is designed to resolve longstanding permitting and violation issues associated with Opal
Cliffs Park. Please ask OCRD to refine its project description accordingly before the County
proceeds with further review, including before bringing this item to a hearing. Again, we
continue to appreciate OCRD’s and the County’s efforts throughout this application process.
Please let me know if you have any questions regarding the above comments.

Smcerely,

Rainey Graeven
Coastal Planner
Central Coast District Office

cc; OCRD
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CALIFORNIA COASTAL COMMISSION

CENTRAL COAST DISTRICT OFFICE
725 FRONT STREET, SUITE 300
SANTA CRUZ, CA 95060

Phone (831) 4274863

FAX (831) 4274877

WEB: WWW.COASTAL.CA.GOV

September 25, 2017

Opal Cliffs Recreation District

¢/0 Mark Massara, Attorney at Law
1642 Great Highway

San Francisco, CA 94122

Re:  Violation File Number V-3-06-012 — Opal Cliffs Recreation District (“OCRD”)

Dear Mr. Massara:

We understand that, as of Labor Day, the OCRD is again requiring the public to pay a fee to
access the beach at Opal Cliffs Park. We also understand that the OCRD did not charge an access
fee during the summer (as we discussed in the spring) and, as a result, public beach use greatly
increased and there were very few problems associated with that use.

While we appreciate the OCRD not charging a fee during the summer months, we note that the
fee program, guard, gate, and fence are still unpermitted and continue to restrict public access to
the beach. The OCRD has, ostensibly, been engaged in Santa Cruz County’s coastal
development permitting (“CDP”) process now for over a year, but the violations remain and they
are daily adversely affecting public access, We have been patient while the OCRD seeks to
correct these issues through the County’s CDP process, but we are concerned that resolution of
these violations through that process has not proven to be effective or timely. We are also
concerned that the project, as proposed by the OCRD, suffers from what appear to be fatal
inconsistencies with the public access and recreation policies of the Coastal Act and the LCP,
and that there is no assurance that the violations identified above will be resolved at the end of
this permitting process. We asked that the OCRD keep the gate unlocked and not charge a beach
access fee while the permitting process plays out, but the district has apparently decided to relock
the gate and to reinitiate the unpermitted fee program.

I am, therefore, writing today to inform you of two things: The first is that your client continues
to operate a public park with an unpermitted fee program that includes unpermitted guards, gate,
and fence — as has been exhaustively discussed in previous correspondence. These knowing and
intentional violations of the Coastal Act and the LCP are causing significant adverse public
recreational access impacts. We have asked, repeatedly, that your client suspend the fee program
until such time as it is properly authorized, but as of today OCRD continues to implement the fee
program in defiance of this simple request. And second, given that the gate is again locked and
the fee program is again being implemented, we feel that we have lost the flexibility to wait for
the permitting process to play out while the public is being locked out of the beach at Opal Cliffs
Park. Please be advised that unless the OCRD immediately unlocks the gate and suspends the fee
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program, until such time as the violations are resolved, we cannot wait any longer for the
County’s permitting process to conclude and instead intend to move forward with formal
enforcement action as described in Chapter 9 of the Coastal Act and our previous
correspondence. Please contact me by October 5, 2017 to let me know if the OCRD will agree
to suspend the fee program until such time as the violations are resolved.

Thank you for your time and attention to this matter. If you have any questions, you are always
welcome to call me at: (831) 427-488S.

Sincerely,

Hi-

N. Patrick Veesart
Enforcement Supervisor
Northern Districts

cc Dan Carl, Deputy Director
Lisa Haage, Chief of Enforcement
Susan Craig. Central Coast District Manager
Ryan Moroney, Planning Supervisor
Kevin Kahn, Planning Supervisor
Rainey Graeven, Coastal Analyst
Sharif Traylor, Enforcement Analyst
Alex Helperin, Senior Staff Counsel
Annette Olson, County of Santa Cruz
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STATE OF CALIFORNIA — NATURAL RESOURCES AGENCY EDMUND G. BROWN, JR, Governor

CALIFORNIA COASTAL COMMISSION

CENTRAL COAST DISTRICT OFFICE
725 FRONT BTREET, SUITE 300
SANTA CRUZ, CA 95060

Phone (B31) 4274863

FAX (B31) 427-4877

WEB: WWW.COASTAL.CA.GOV

October 16, 2017

Kathy Previsich, Planning Director

Santa Cruz County Planning Department
701 Ocean Street, 4th Floor

Santa Cruz, CA 95060

Re: CCC Violation File Number V-3-06-012 — Opal Cliffs Recreation District

Dear Ms. Previsich:

| am writing to the County of Santa Cruz (“County”) in reference to unpermitted
development occurring at Opal Cliffs Park, 4520 Opal Cliffs Drive (APN 033-151-12-
000), owned by the Opal Cliffs Recreation District ("District” or “OCRD"). The subject
unpermitted development includes, but is not limited to:

nine-foot-tall wrought iron fence, locking gate, and restrictive signage;

security guard/gate ambassador:

beach access fee program ($100 keycard for annual access; $5 daily access);
various other improvements including concrete and concrete paver pathway,
stone retaining walls, and landscaping and irrigation improvements — some or all
of which were paid for with Proposition 40 funding.

The subject unpermitted development has been placed in violation of the certified Santa
Cruz County Local Coastal Program ("LCP”) and the Coastal Act including the public
access and recreation provisions of each for decades. The unpermitted fence, gate,
guard, and fee program have been placed in order to restrict public access to a public
park and beach to those who can pay a public access fee. We have been coordinating
with you and your staff regarding these issues for many years. Since Opal Cliffs Park is
located within the County’s coastal development permit (“CDP”) jurisdiction subject to
the County’s LCP, we are writing today to formally request that the County enforce its
LCP. We request that the County direct the District to remove the fence, gate, guards,
and fee program and restore free public access at Opal Cliffs Park. Alternatively, the
County could request that the Commission assume primary responsibility for
enforcement of this case.

Background

As you know, there is an extensive permitting and violation history related to the OCRD
property. Some of that history is summarized here:
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On April 13, 1981, the Commission approved CDP No. P-80-393, which authorized
replacement of then existing fences (of variable height) with a uniform six-foot-high
chain-link fence on three sides of the property. The Commission’s staff report for the
CDP acknowledges the existence of a locked gate restricting public access, but
indicates that keys to the gate are readily available. The staff report goes on to state
that, “Some form of access control does appear desirable due to unstable bluffs and
small pocket beaches with low capacity for public use, although access must be
provided to maintain consistency with the Coastal Act.” No discussion of fees for access
is in the staff report and the Commission did not consider or authorize fees or security
guards in its action. The Commission's action recognized that the fence and gate
provide a public safety function, in which the gate would provide access control but
would not act as an access impediment, such as is the case with fee-based access.

Sometime in the 1980’s the OCRD built the fence and gate that were the subject of
CDP No. P-80-393, despite that CDP having not yet been issued, and began restricting
public access. Sometime in or around 1984/1985, the OCRD began selling gate keys
for $20 (charging access fees).

In the late 1990s, the OCRD removed the fence and gate that were the subject of COP
No. P-80-393 and replaced it with a new nine-foot-high wrought iron fence and gate
topped with razor wire; the same fence and gate that remains in place today (minus the
razor wire — see below). This was undertaken without a CDP, in violation of the terms
and conditions of CDP No. P-80-393, which the OCRD had agreed to comply with, and
in violation of the Coastal Act and the LCP. In addition, at some point, the OCRD raised
the annual “key fee” from $20 to $100. As stated above, the Commission's action on
CDP No. P-80-393 did not include approval of a fee program to obtain access to Opal
Cliffs Park or to the beach. In addition, the fee increase was implemented without a
CDP or any discussion with Commission staff regarding requiring fees when the CDP
had not authorized same, or even why the fees (including any increases) were needed
or how such fees (and increases) affect the public’s ability to access the beach.

In April 2008, Commission staff opened Violation File No. V-3-06-012 for the
unpermitted nine-foot-tall fence with razor wire and gate, the placement of a security
guard, and for the “key fee” program. Commission staff met with the OCRD in June
2006 to discuss these violations and, on October 4, 2006, Commission staff sent the
OCRD an enforcement letter memorializing that meeting, asking the OCRD to cease
from using a security guard, and asking OCRD to submit a CDP amendment application
to request after-the-fact authorization for the new fence and other improvements
contemplated by the OCRD at that time. In addition, the letter asked that the
amendment application include a facilities plan to address security and the fee program
and noted that the razor wire had been removed.

In 2007 the OCRD applied for an amendment to CDP No. P-80-393 (Amendment No. P-

80-393-A1) to authorize, after-the-fact, the nine-foot-tall wrought iron fence and gate
(and some new additional fencing), fee program changes, use of a security guard, and

Exhibit 4

A-3-SC0O-18-0004 120
Page 123 of 136




V-3-06-012 - Opal Cliffs Recreation District
Page 3 of 9

other development, including landscaping and irrigation, showers, water faucet upgrade,
new stair railings, and a concrete pathway. The application was filed on August 2, 2008
and was set for a hearing on January 7, 2009. Prior to the commencement of the
hearing, the Executive Director determined that the staff report analysis was missing
important background and context regarding the nature of the violations and whether
the original CDP was still valid (or if it had expired) and thus whether a CDP
amendment was properly before the Commission, and the Executive Director pulled the
item from the agenda. Commission staff subsequently began research on these issues.
During the course of staff's review of CDP No. P-80-393, and the proposed amendment
application (No. P-80-393-A1), it became clear that the original CDP conditions were not
met within the requisite timeframe and that the CDP had actually expired in 1983. As a
result: (1) the development identified in CDP No. P-80-393 was (and is) not authorized;
and (2) there was (and is) no CDP to amend. Thus, the OCRD’s amendment application
was (and is) moot.

On March 18, 2011, and in response to an emergency request by the OCRD, the
Executive Director issued Emergency CDP (*ECDP") No. 3-11-018-G authorizing the
OCRD to repair the existing public beach access stairway at Opal Cliffs Park through
the construction of a new pier to support the stairway foundation. The ECDP required
follow-up authorization by May 17, 2011, but the District did not pursue such
authorization until over five years later in 2016. Finally, on March 8, 2017, a CDP waiver
was approved by the Commission formally authorizing the work undertaken pursuant to
ECDP No. 3-11-018-G.

On May 18, 2011, Commission staff met with Dave King, represeiting the OCRD. At
that meeting, Mr. King was presented with a memo entitied “OCRD accessway and
CDP notes for Dave King 5/18/2011”". At that meeting, the CDP history was discussed,
including the expiration of CDP No. P-80-393. In addition, the OCRD was advised to
apply for a consolidated (Commission and Santa Cruz County) CDP for all development
or changes from the baseline condition of the subject property (i.e., the state of the
property as of February 1973), any additional development that the OCRD might want
to undertake in the near term, and permanent authorization for the development
undertaken pursuant to ECDP No. 3-11-018-G. That memo made it clear that the fence,
gate, fee, guard, and related development were all unpermitted, and that the OCRD was
responsible for rectifying those violations as soon as possible. Despite Mr. King's
assurances that the OCRD would move to promptly resolve such issues, the OCRD
chose instead to do nothing, and we did not hear from the District for some years after
that.

Ultimately, Commission staff began receiving complaints from the public about how the
unpermitted fence, gate, fee, and guard were preciuding their ability to access the
beach, and complaints about the lack of resolution of these decades’ old issues. It
became clear to Commission staff at that time that the District had not done anything in
response to the May 18, 2011 meeting and memo. Staff contacted the OCRD, and on
April 22, 2015, Commission staff again met with the District (represented this time by
John Griffith and Ted Donnely). The May 18, 2011 memo was again discussed. Mr.
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Griffith and Mr. Donnelly were informed that the OCRD would need to remove the
unpermitted gate and fence, and cease from charging fees and using guards to enforce
same for access to the Park and the beach, absent a CDP allowing all of that. In
addition, they were notified that the OCRD would have to secure the required follow-up
regular CDP to authorize the work done under ECDP No. 3-11-018-G. The OCRD
indicated that they would again like to pursue an after-the-fact CDP for the existing
fence/gate and the fee program and staff's response was that such fee-based access is
antithetical to the LCP and the Coastal Act at this location, and that staff did not support
such a fee access program at this location. Alternatives to fee-based access were
discussed, including the possibility of the County Parks Department taking over
management and opening the access as a free accessway comparable to its other
publicly-funded beach access stairways. The District was also informed that a new
violation file had been opened for the unpermitted development on the subject property
including the fence, gate, fee, guard, and related development.

On June 18, 2015, Commission enforcement staff sent another letter to the OCRD
regarding these longstanding violations on the subject property, again summarizing the
violations at the site including: use of a security guard; charging a fee to gain access to
the park and the beach; placement of a locked gate and nine-foot-tall wrought iron
fence; placement of restrictive signage; installation of a shower, benches, landscaping,
and other park improvements; and failure to submit a follow-up CDP application for
emergency work undertaken pursuant to ECDP No. 3-11-018-G. The District was also
informed that resolution of the violations would require: removal of the gate and fencing
and all restrictive use signage; allowing free access to the park, the stairway, and the
beach without collection of a fee and without the presence of a guard; and a CDP to
authorize other public access development (i.e., separate from the fence, gate, fee
program, guard, and signs that needed to be removed) that had been undertaken on the
subject property, including landscaping and other improvements, and upgrading of the
beach stairway’s foundation.

On June 30, 2015 Commission staff met with Mark Massara, an attomey representing
the District, to discuss the June 18, 2015 letter, the OCRD’s violation and permitting
history, and resolution of outstanding LCP and Coastal Act issues related to the OCRD
property. All of the above history, issues and required resolution were discussed, but
Mr. Massara continued to maintain that the District, though willing to consider a
reduction in fees, was not willing to pursue anything other than approvals that would
sanction the ongoing fee program, including via the fence, gate, and guards.

At the June 30, 2015 meeting, and subsequent to that meeting, Mr. Massara has
repeatedly opined that the fee program was authorized by CDP No. P-80-393, including
because the District had recorded an access program identifying fees ($20 annually) in
1991; despite being informed that the CDP had expired in 1983 before said access
program was recorded in 1991, some 8 years later, rendering the access program moot.
Mr. Massara was aiso informed that the Commission’s action in CDP No. P-80-393
never discussed nor contemplated beach access fees, so an access program with fees
is inconsistent with the Commission’s CDP action in that case. In other words, the
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District’s recorded access program was never valid, and the recordation of such a
program after the CDP had expired did not and cannot retroactively resurrect an expired
CDP. Even if the CDP were not expired (which it is), because the development that was
authorized by the CDP at that time has long since been replaced and is no longer
extant, the access program by its own terms is also no longer in effect (l.e., the
recorded program includes sunset language to this effect).

Thus, in the recent past, including more actively since 2015, the Commission has had
an ongoing dialogue with the District regarding these matters including through
correspondence, telephone conversations and meetings with District representatives.
This has prompted the District to implement a daily $5 access fee (however, without
CDP authorization) and to take formal steps to pursue after-the-fact authorization for
some of the unpermitted development (reference County CDP Application No. 161195).
The District also agreed to open the gate during daylight hours for free public access
between Memorial Day and Labor Day. By all accounts, the lack of an access fee led to
increased use of the park and beach by the public with relatively few problems
associated with that increased use. However, the District again locked the gate to free
public access following Labor Day in violation of the public access and recreation
provisions of the Coastal Act and the LCP - notwithstanding Commission staff direction
to the District keep the gate open and allow free public access while the permitting
processes is completed.

After hearing that the District has again locked the gate and is again charging a public
access fee, we wrote a letter to the OCRD (via Mr. Massara), dated September 25,
2017, in which we informed the District that, because of the ongoing public access
impacts, unless they agree to suspend the fee program until such time as the violations
are resolved, we cannot wait any longer for the County's permitting process to conclude
and instead intend to move forward with formal enforcement action as described in
Chapter 9 of the Coastal Act. We asked that the District get back to us by October 5,
2017,

On October 11, 2017, we received a letter from Mr. Massara indicating that the District
does not intend to open the gate and instead intends to continue to only allow access to
those who are able and willing to purchase the gate key cards or pay the daily access
fee. Since the gateffence/guardffee program are unpermitted, and since they are
causing ongoing impediments to public access, Commission staff feel that the time has
now come to move forward with formal enforcement action in order to expedite removal
of said impediments. Thus, we are asking the County to enforce its LCP.

Public Access Violation

Section 30604(c) of the Coastal Act requires that development between the nearest
public road and the sea be in conformity with the public access and public recreation
policies of Chapter 3 of the Coastal Act. Section 30210 of the Coastal Act requires that
‘maximum access... shall be provided for all the people..."; Section 30211 requires that
“Development shall not interfere with the public’s right of access to the sea where

—
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acquired through use or legislative authorization...”; Section 30212 requires public
access to be provided in new development projects; Section 30212.5 requires public
access facilities such as these to be distributed in such a way as to address
overcrowding and overuse at individual areas; Section 30213 protects, encourages, and
provides for lower cost public recreational opportunities (such as surfing and beach-
going); Section 30220 protects areas that provide water-oriented recreational activities;
and Section 30223 requires protection of upland areas, such as the blufftop portion of
the site, that are necessary to support recreational uses along the water. Maximizing
public access to and along the coast and maximizing public recreational opportunities in
the coastal zone are high priorities for the Coastal Commission, are specifically
protected in the Coastal Act and the LCP, and are stated as basic goals of the state for
the Coastal Zone in Section 30001.5 of the Coastal Act.

The placement of the abovementioned unpermitted fence, gate, fee program, and guard
directly interferes with the public’s access to, and use of, the publicly funded accessway
and public beach below. In addition, the OCRD accessway is a public accessway that
has been publicly funded and is run by a public agency for the benefit of the public, and
it is the only accessway to the beach between the free public stairway at 41% Avenue in
Santa Cruz County and the free public stairway at Hooper Beach in Capitola, a distance
of a mile. It provides access to the only substantive sandy beach area in Opal Cliffs
between those other two stairways, and it provides access to a very popular surfing
area offshore. Access to the sandy beach area at the OCRD accessway is only possible
from up and downcoast during extreme low tides via a half-mile walk, and access to the
surfing area offshore is made difficult by the sheer distance involved requiring a half-
mile paddle. In short, not only is general public access precluded by OCRD's
unpermitted development, but this blocked access is also critical to the public being able
to access this mile-long stretch of coast at all.

in addition, the property owned by the OCRD is a blufftop park that provides
opportunities for the public to enjoy views of Monterey Bay, whale watch, and pursue
other such recreation activities in Opal Cliffs at the only location that is not blocked to
the public along all of Opal CIiff Drive (i.e., the rest of the shoreline in this area is fronted
by private residential development). The placement of the abovementioned unpermitted
fence/gate/guard/fee program directly interferes with the public’s access to this park,
beach, and public recreation opportunities at the only location in Opal Cliffs where these

opportunities even exist.

Thus the subject unpermitted development activities are inconsistent with the public

access and recreation requirements of the LCP and the Coastal Act, including but not
limited to the Coastal Act sections identified above and complementary sections of the
LCP. The unpermitted development blocks significant and important public access when
there are no other alternatives for those who cannot or will not pay the unpermitted fee.

In cases involving violations of the public access provisions of the Coastal Act, which is

the case here, Coastal Act Section 30821 authorizes the Commission to impose
administrative civil penalties in an amount of up to $11,250 per day for each violation.

Exhibit4

A-3-SC0O-18-0004 124
Page 127 of 136




I V-3-06-012 - Opal Cliffs Recreation District
i Page 7 of 9

Section 30821(g) states the following:

“Person,” for the purposes of this section, does not include a local government, a
special district, or an agency thereof. when acting in a legislative or adjudicative
capacity.

While we recognize that the OCRD is a special district of the County, it appears that the
OCRD was acting in a proprietary capacity rather than a legislative or adjudicative
capacity when it “knowingly and intentionally” placed unpermitted fences, a gate, a
guard, and charged fees reaching $100 (and other development) on the subject
property, and when it has allowed same to persist for decades despite repeated
attempts to allow the general public access to these public resources. Thus, the OCRD
could be subject to administrative penalties pursuant to Section 30821 applied to the
many years — not just days - that such unpermitted access restrictions have continued.
If applicable, such civil penalties under Section 30821 could be significant.

Resolution

The OCRD has, ostensibly, been engaged in the County’s permitting process for over a
year now. We wrote a letter to the County, dated August 23, 2017 (enclosed) in which
we comment on the District’s CDP application and include a list of the elements that we
believe need to be a part of that permit application. It is frustrating that a year into the
County’s application process, the District still had not included what is necessary to
resolve outstanding violations at Opal Cliffs Park. Furthermore, we are concemed that
the project, as proposed by the OCRD, suffers from what appear to be fatal
inconsistencies with the public access and recreation policies of the Coastal Act and the
LCP, and that there is no assurance that the violations identified above will be resolved
at the end of this permitting process. Finally, the District continues to operate the fence/
gate/guard/fee program despite repeated direction to open the gate and stop charging
fees during daylight hours while they pursue required permits. Because of the ongoing
impacts that the unpermitted fence/gate/guard/fee program are having on public access,
we find that we can no longer wait for the OCRD to complete the County’s permitting
process —~ especially since we are unsure of iffhow that process will resolve this matter,
and when. Thus, we are writing to request that the County enforce its LCP and address
this matter through its formal enforcement procedures.

We would like to coordinate with the County on enforcement regarding these violations,
and we are offering to assist the County in the enforcement of the County's LCP and the
public access requirements of the Coastal Act. Please notify me by October 31, 2017
whether the County intends to take enforcement action for the above-mentioned
violations, or would prefer the Commission to address them. If the latter, or if the County
simply declines to act or fails to take any action in a timely manner, the Commission
may pursue enforcement action, which may include the issuance of a cease and desist
and restoration order for all of the unpermitted development, including development
within the County's LCP jurisdiction. Section 30810(a) provides that the Commission
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may issue an order to enforce the requirements of a certified LCP in the event that the
local government requests the Commission to assist with or assume primary
responsibility for issuing such order, or if the local government declines to act or fails to
act in a timely manner to resolve the violation after receiving a request to act from the
Commission. The Commission may also seek administrative penaities pursuant to
Section 30821 of the Coastal Act or other civil penalties as described below. Section
30821 authorizes the Commission to impose administrative penalties for violations of
the public access provisions of Coastal Act, which both apply to this directly, via Section
30604(c), and are implemented through the County’s LCP.

In addition to the administrative penalty authority described above, Chapter 9 of the
Coastal Act has additional potential remedies to address violations of the Coastal Act,

including the following:

Section 30809 states that if the Executive Director of the Commission determines that
any person has undertaken, or is threatening to undertake, any activity that may require
a permit from the Commission without first securing a permit, the Executive Director
may issue an order directing that person to cease and desist. Section 30810 states that
the Commission may also issue a cease and desist order. A cease and desist order
may be subject to terms and conditions that are necessary to avoid irreparable injury to
the area or to ensure compliance with the Coastal Act. Section 30811 also provides the
Commission the authority to issue a restoration order to address violations at a site. A
violation of a cease and desist order or restoration order can result in civil fines of up to
$6,000 for each day in which each violation persists.

Additionally, Sections 30803 and 30805 authorize the Commission to initiate litigation to
seek injunctive relief and an award of civil fines in response to any violation of the
Coastal Act. Section 30820(a)1) provides that any person who undertakes
development in violation of the Coastal Act may be subject to a penalty amount that
shall not exceed $30,000 and shall not be less than $500 per violation. Section
30820(b) states that, in addition to any other penalties, any person who “knowingly and
intentionally” performs or undertakes any development in violation of the Coastal Act
can be subject to a civil penalty of not less than $1,000 nor more than $15,000 per
violation for each day in which each violation persists.

Thank you for your time and attention to this matter. We look forward working with you
and your staff to timely resolve this significant public access violation in a manner that
maximizes public access to the beach and shoreline as required by the Coastal Act and
the LCP. As indicated above, we believe that this violation has simply gone on too long,
has caused longstanding public access damage over decades, and the District's
actionsfinaction indicate that it could persist for an undetermined amount of time if left
alone. We are not supportive of that outcome. If we do not hear back from you by
October 31, 2017, we will assume that the County would prefer the Commission to take
enforcement action to resolve this matter. We will continue to coordinate with you as we
pursue such action, including to ensure consideration of County goals and objectives as
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they apply to Opal Cliffs Park. Should you have questions, please contact me at (831)
427-4885.
Sincerely,

e

N. Patrick Veesart
Enforcement Supervisor
Northem Districts

cc.  Dan Carl, Deputy Director
Lisa Haage, Chief of Enforcement
Susan Craig. Central Coast District Manager
Ryan Moroney, Central Coast District Supervisor
Alex Helperin, Senior Staff Counsel
Jeff Gaffney, Santa Cruz County Parks Director
Annette Olson, Santa Cruz County Planner
Mark Massara, Opal Cliffs Recreation District
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Opal Cliffs Recreation District (OCRD)
4250 Opal CIiff Drive

Santa Cruz CA

APN 033-151-12

2017 - 2018 Budget

The OCRD 2017 - 2018 Budget addresses both operational and long-range goals,
including creation of separate accounts for operation of Opal Cliffs Park (“OCP”) entitled
Reserve for Economic Uncertainties and Reserve for Capital Expenditures.

This budget narrative will provide additional description, background and explanation
regarding development of a budget designed to achieve the above referenced goals,
and also addresses expectations regarding expenditures and the budget in future years
following completion of the current regulatory compliance and permitting update

process.

To guide ORCD, the District has used the 2017-18 State Budget for the California
Coastal Commission (CCC) since the CCC has recently undergone a California
Department of Finance Audit and is presumably compliant with the most recent and
highest available standard of care ensuring the availability of sufficient resources will be
available to meet its legal mandates and expected obligations.

As always, all revenues and expenses of OCRD are coordinated through the County of
Santa Cruz Assessor’s Office. OCRD does not maintain separate cash reserves or

bank accounts.

Below is a description and discussion of the main components of the OCRD budget.

CAPITAL RESERVE ACCOUNTS

As an example of how OCRD can improve its operations and best practices, OCRD has
reviewed the financial audits and history of the California Coastal Commission. in
response to criticism and recommendations from the California Department of Finance,
California Coastal Commission has recently adopted a budget that includes a reserve
for economic uncertainties. In the 2017 - 2018 fiscal year, that amount is equal to 122%
of anticipated revenues (see exhibit below).

OCRD 2017-2018 BUDGET NARRATIVE 110617 (003)
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California Coastal Commission 2017 - 2018 Budget Information

Reserve for
. \ . Reserve % of
2017 - 2018 Budget Revenues Expenditures Economic Revenues

Uncertainties

Fund 0371 California :
Beach and Coastal $2,997,000 $3,510,000 $3,647,000 122%
Enhancement Account

Thus, in recognizing that it is prudent that OCRD be able to continue operations during
any unforeseen interruption in business (such as a bluff collapse), OCRD has also
created a Reserve for Economic Uncertainties ("REU”). Pursuant to the
recommendation of OCRD’s financial professionals, the REU shall be of sufficient size
to ensure the District can maintain operations and the Park Aide Program during any
time for which OCP infrastructure is damaged or disabled.

Additionally, and because OCRD faces the potential of not only ‘economic uncertainties’
but also costs of repair of infrastructure’ the District has also sought to ensure adequate
standards of care in other ways, including establishing sufficient funds for current
permitting efforts and ensuring adequate reserves for future costs includ ing
maintenance and repair of park infrastructure.

With respect to those costs, the District is prudent in recognizing the inevitable
likelihood of weather, ocean storms and/or natural disasters destroying all or parts of
OCP infrastructure. Therefore, OCRD has created a Reserve for Capital Expenditures
("RCE"). The RCE, according to professional standards of care, must be sufficient to
meet the costs for demolition of damaged structures, engagement of legal, financial,
architectural and design professionals, community outreach, permitting, environmental
studies, construction, construction impact mitigation, public safety and restoration of
park infrastructure.

1 By way of comparison, the CCC does not actually operate public park or beach access facilities as OCRD does.
So in addition to ensuring that OCRD can operate for a reasonable period without revenue (“economic
uncertainties®), OCRD has prudently determined that a reserve be established for repair and maintenance of existing
infrastructure (i.e. park amenities and cliff stairs, “Reserve for Capital Expenditures” or “RCE” ) to ensure those are
available for public enjoyment in futiire years.

OCRD 2017-2018 BUDGET NARRATIVE 110617 {003}
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OCRD’s Board has analyzed the establishment of the reserve accounts and appreciates
that it may take a period of years and continued and perhaps increased key card sales
and alternative fundraising efforts to fully fund the RCE and the REU, but like any
prudent public agency or entity, OCRD is committed to using every effort to attain best
practices and the highest standards of operational care.

For example, very significant reserves are currently required for legal and permitting
related expenses. These expenses are considered ‘temporary’ in that OCRD expects to
successfully resolve updating permits for the park in the 2017-18 calendar year. In
future years those funds are expected to be dedicated to the capital reserves accounts.
Thus, for 2018-19 and beyond, all expenses currently allocated for legal and regulatory
compliance, and any additional revenues raised by OCRD, will be dedicated to
establishing the capital reserves accounts needed to fund future park operations and
maintenance and repair of infrastructure.

PARK AIDE PROGRAM

The 2017-18 budget provides for continued funding of the Park Aide Program.? During
the summer, and at other appropriate times, OCRD provides for Park Aide’s to be
present at Opal Cliffs Park to assist park visitors. Most commonly a single Park Aide is
present, often a local student. Less frequently more than one Park Aide may be present
(if holiday, events, weather conditions suggest), and/or Park Aides may be employed in
the fall, winter or spring seasons.

Park Aides have never worn uniforms, are required to dress casually, and can most
often be found near the entrance to the park.

Park Aides are the only staff for the park and provide critical interface for the public to
ensure visitors have access to information and assistance to maximize enjoyment of the

park.

OCRD's Park Aide Program also supports the District’s mission and legal obligations
regarding visitor safety, providing an educational program, and ensuring environmental

sustainability.

2 The OCP Aide program dates af Jeast 1967, when a “caretaker employed by the District’ was required to be onsite
during hours of public access to the Park, per the “Rules and Regulations Opal Cliffs Recreation District.” Published
Santa Cruz Sentinel, Wednesday, April 26, 1967.

OCRD 2017-2018 BUDGET NARRATIVE 110617 {003}
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A goal of OCRD as funding becomes available is to expand the Park Aide Program to
provide additional educational information related to the history of the park, the
establishment of the Monterey Bay National Marine Sanctuary and the Monterey Bay
ecosystem, the history of the California Coastal Act, human impacts on the coastal
environment and the fragility of natural resources in the area. Additionally, Park Aides will
be trained to be a primary resource regarding public safety, and can promote protection of
the aesthetic values of the area by providing for additional alternatives of waste collection
and recycling.

KEY CARD PROGRAM SALES

ORCD is a California Special District established in 1949 by the County of Santa Cruz
under the laws of the State of California, and operating continuously since that time to
promote enjoyment of Opal Cliffs Park and the Monterey Bay under the authority of an all-
volunteer Board of Directors.

Over 25 years later, the California Coastal Commission was established in 1976 and
thereafter approved a permit for OCRD to operate Opal Cliffs Park in 1981, which
required a public access program via a recorded deed restriction. CDP #P-80-393.

That Deed Restriction was approved by the Coastal Commission and recorded by the
Santa Cruz County Recorder on November 22, 1991, and provided in part that “Access to
the park and beach will be provided for an annual fee by purchasing a key. The revenue
generated from the key fees will be sufficient to pay for the annual budgeted operating
costs of the district.”

The decades old key card sales program has always been and remains today the sole
and essential component for all costs associated with the operation of the park.? The
District's prudent efforts to comply with legal obligations, and to balance the annual
budget, are entirely dependent upon the sale of keys. Without the keycard program the
District would not be able to fund park operations, provide for vital services such as the
Park Aide Program or respond to damage caused by vandalism or future failure of
infrastructure of repair of improvements.

Since the 1980’s OCRD has reliably sold approximately 600 to 800 keys per year. For
the first time during the summer of 2017, OCRD worked with the California Coastal
Commission on a pilot experimental program to provide for keyless free park access all

3The key access program at OCP is historically well documented throughout Santa Cruz
County. Santa Cruz Sentinel, Sunday August 18, 1963. :
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summer, from Memorial Day through Labor Day. As a result, key sales plummeted to
an all time low of approximately 400. As of November 1, 2017 key sales for the year
was 514 (compared to 816 at the same time in 2016).

OCRD Board of Directors is actively engaged in both working with the Coastal
Commission and the County, and also attempting to ensure OCP can be operated
responsibly and sustainably in the future.

For more information regarding OCRD and Opal Cliffs Park, go to
www.opalcliffspark.org

OCRD 2017-2018 BUDGET NARRATIVE 1105617 (003;
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Opal Cliffs Recreation District

2017 - 2018 Budget
Budget
Fund 76535 Amount
Revenue
40100 Property Tax 2,800
40106 Property Tax 1,800
40110 Property Tax 55
40130 Property Tax 10
40150 Property Tax 200
40151 Property Tax 15
40160 Property Tax 10
40161 Property Tax 10
Total Property Tax 4,900
40430 Interest 750
Total Interest 750
42002 Park & Rec Fees 80,000
Total Park & Rec Fees 80,000
Total Revenue 85i650
Expenditures
615635 OTHER INSURANCE 2,000
61845 MAINT-STRUCT/IMPS/GRDS-OTH-SRV 5,000
62223 SUPPLIES 500
62301 ACCOUNTING AND AUDITING FEES 1,150
62395 TEMPORARY CONTRACT SERVICES (Ambassadors) 33,000
62360 LEGAL SERVICES
Legal pre-trial 30,000
Legal litigation 20,000
62376 PLANNING SERVICES
County permits 10,000
63070 UTILITIES 500
Total Expenditures 1 °2|1 50
Net Revenues of Expenditures {16,500)
Designated Reserves
34303 COMMITTED - ECONOMIC UNCERTNTY
34381 DESIGNATED - CAPITAL IMPRVMNTS
Total Designated Amounts 0
Net Revenues of Expenditures & Reserves {16,500)

Opal Cliffs Recreation District 2017 - 2018 Budget Narrative

The Opal Cliffs Recreation District 2017 - 2018 budget reflects general ledger
account changes that better reflect the true operational activities of the district.
Every effort will be made to correctly indicate the posting account:

The District, recognizing the inevitable likelihood of a natural disaster
destroying the OCRD park infrastructure, must create a reserve for emergericy
capital expenditures. The reserve must be sufficient to meet the costs for
demolition of damaged structures, engagement of legal, financial, architectural
and design professionals, community outreach, permitting, environmental
studies, construction, construction impact mitigation, public safety and
recommissioning.

The District recognizes that it is prudent to create a reserve for economic
uncertainties. Such a reserve should be of sufficient size to allow the District to
maintain operations and to operate the Ambassador Program for a penod
hecessary to regenerate a sustainable revenue stream.

EAHIBIT

6/6/2017 OCRD BUDGET 2017 - 2018 DRAFT v2
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}m AF c,é <§T REGIONAL COMMISSION . 701 Ocean Street, Room 310 Santa Cruz, California 95060

. o . (408 4246-7390
g:TAFF REPORT (CONSENT AGENDA) APP. NO. P-80-393 FILED: 11/24/80 49th pay; 1/5/81
I. APPLICATION SUMMARY DATES HEARD: 1/5, 1/26/81
Applicant: pal Cliffs Recreation District REVISED: 4/8/81 SCHEDULED: 4/13/81

Work Proposé%k3o Opal Cliffs Drive, Santa Cruz

Replace and raise fences around accessway.

Live Oak area

Santa Cruz County, APN 33-151-27
Approvals Received (type/ te) 1 cer-15-(11/12/80)

Project Data: +11,280 - 6' high fence
parcel size proposed coverage height of structure
R=1-6 . _ -
current zoning proposed density

Other: pmxisting fences are 5-6' chain link with gate on street frontage and 3-5'

|
|
Location of Project: 4599 Opal Cliffs Drive
|
|
|
|
|
]

wood _on sides.

Attachments : Location Map, Site Plan,

I. STAFF EVALUATION

Site Characteristics: Relatively level lot between existing SFDs, with several trees,
providing access path to beach stairway. Existing fences in fair
to poor condition; street frontage fencing is in especially poor
condition.

% Surrounding Land Use: SFD residential area.

POLICY CONFORMANCE NOTES

Public Access (30210-30213): Presently provides restricted public access; applicant is
a public recreation district. See comments.

Recreation (30220-30224): gee comments.

Marine Enviromment (30230-30236): gee comments.

Land Resources (30240-30244): Not an agricultural area. Proposed development will
not significantly affect sensitive habitat areas.

Development (30250-30254): gite is in developed urban area. Bluff development concern;
see camments.

Industrial Development (30260-30264): N/A

CCR-21 | -
PN: __ 2l P_~80-393khipit 5
A-3-SC0-18-0004
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Page 2

"'STAFF REPORT (CONSENT 2FNDA) Continued
el APP. NO.

"7 =L Applicant: Opal CI fs Recreation District : P~30-393
L —— : - TR T
ENVIRONMENTAL IMPACT NOTES
Adverse Impacts/Significance: None noted.

)

Mitigation:

RELATTONSHIP OF PROPCSED DEVELOPMENT TO LOCAL COASTAL PROGPAM: As conditioned,

provision for and maintenance of public coastal access at this location will not
prejudice the ability of Santa Cruz County to complete preparation of an ICP which
is consistent with the Coastal Act.

OTHER COMMENTS:
Public Access

The proposed site is presently developed as a beach accessway, with a path.
leading from a small (4-space) parking area to a wood stairway, which then
leads-to a small beach. The accessway is owned and operated by the COpal
Cliffs Recreation District, a public recreation district. Accessway use

is presently restricted by a fence and gate; the applicant indicates that
keys are readily available, and that the reason for the access control is the
unstable, hazardous nature of the bluffs in the area.

Confirmation of key availability and/or some other means of assuring public
access (such as a sign directing potential users how to gain access) would be
appropriate to ensure consistency with Section 30210-12 of the Coastal Act
if the fence is necessary. Some form of access control does appear desirable
at this point due to unstable bluffs and small, pocket Beaches with low capa-

cities for public use, although access must be provided to maintain consistency
with the Coastal Act. -

Recreation

The applicant is a "Recreation District"; its primary function is maintenance

of the accessway on the proposed site. The proposed development would in-
crease fence height to a uniform 6 feet along all boundaries of the site,

using a chain link fence to replace existing wood fences of variable height
along the parcel sides. The new side fences will reduce the feasibility of
by-passing the fence and gate on the street frontage. As noted above the appli-
cant indicates that keys to the (locked) gate are available, but no sign or
other notification exists on the site to indicate such ‘availability.

Marine Environment

The new and reconstructed fences will not result in significant impacts on

marine resources; all work will be in upland areas. Minor repair work on the
beach access stairway is also to be done at this time; based on the scope of
work indicated in the application materials (no mechanized equipment will be

used on the beach), this repair and maintenance work will not require a Coastal
Permit.

Exhibit 5
A-3-SCO-18-0004
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P-80-393 OPAIL CLIFFS RECREATION DISTRICT page 3

Bluff-Top Development

The project as applied for will result in development (fence construction)
within the "area of demonstration" for geologic stability. The fence does
not appear likely, however, to impair the stability of the cliff forming
the seaward edge of the site, and no additional impervious surfaces are
proposed. Existing paved areas are provided with drainage facilities in-—
tended to minimize erosion.

ITTI. RECOMMENDATION

Approval: Find consistency with Chapter ITI, that the development will not
prejudice an ICP, that the development has no significant adverse environ-
mental effects as proposed or as conditioned: (Between shoreline and first
public road, note comments on front page under Public Access and Recreation.)

CONDITIONS
ACCESS 1. PRIOR TO ISSUANCE of this permit, permittee shall submit, for review and
PROGRAM approval by the Executive Director, an access program which shall provide for

public access and posting of the site as notification of such access. The
program shall be recorded as a covenant running with the land, free of all
encurbrances other than tax liens, or shall be guaranteed by such other means
as may be acceptable to the Executive Director.

PRESCRIPTIVE 2. Nothing in this condition shall be construed to constitute a waiver of
RIGHTS any sort or a determination on any issue of prescriptive rights which may
exist on the parcel itself or on the designated easement.

3. Safety Review

Prior to commencement of construction, permittee shall present evidence in
writing to the Executive Director that all public safety agencies with
jurisdiction in the surrounding area (including the Capitola Fire Dept.)

and the Santa Cruz County Office of Emergency Services have been conferred with,
and that the proposed development is acceptable to those agencies.

MB/deb 4/10/81 NCS A s O

Staff Date Y. BROWN, EXECUTIVE DERBONGR
A-3-SCO-18-0004
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STATE OF CALIFORNIA

CENTRAL COAST REGIONAL COMMISSION

701 OCEAN STREET, ROOM 310

SANTA CRUZ, CALIFORNIA 95060 .
PHONE: (408) 4267390 ' -~

April 28, 1981
Opal Cliffs Recreation District
c/o Carol Arriola
4130 Opal Cliffs Drive
Santa Cruz, Ca. 95062

Dear Applicant:

Ré: Regional Coastal Commission
Permit Application No. _ p-80-393

Pursuant to Public Resources Code Section 30600, your application for
a permit to perform the work described in the above numbered application
has been granted by the Central Coast Regional Commission in accordance with
Resolution No. 81-59 » Passed on _April 13, 198] i & copy
of the resolution is attached hereto and made a part of this permit.

Please note:

(1) That this permit will become effective only when you have returned
to the Regional Commission the enclosed copy of this letter, within 10
working days signed by you acknowledging thereon that you have received a
copy of this letter and that you accept its contents.

(2) That upon completion of the development authorized by th:j.s permit
you are required to notify the Regional Commission of such completion on
the enclosed form provided for that purpose.

(3) This permit is issued subject to the conditions stated in attached
documents, and approved plans on file with the Regional Commission. Unless
otherwise provided in the conditions, all proposed changes must be submitted
to the Commission prior to construction thereof.

(4) Development under this permit must be commenced within one year
of issuance,

Very truly yours,

Edward Y. Brown
Executive Director

(I) (We) acknowledge receipt of the above captioned Regional Commission
Permit and accept its contents.

ST
Signe Exhibit 5
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RECORDING REQUESTED BY AND RETURN TO: _ﬁ ;_' ) 8
California Coastal Commission L1 oy 5
45 Fremont St., Suite 2000 e
San Francisco, CA 94105-2219 = G <
o ™ —
. iy
. NO FEE o €

DEED RESTRICTION

I.. WHERFEAS, Opal CIliff Recreation District, hereinafter

referred to as the
"Owner", is the recor

d owner of the following real property:

BEING Lot 27, Block A, as the same is shown and designated on that
certain map entitled, "Opal Cliffs". Santa Cruz County, California. Being
Part of Rancho Arroyo del Rodeo, -Subdivided by K. B. McGeoghegan, 1928.
Surveyed in 1928 by Arnold M. Baldwin and Fred T. Hale, Licensed Land
Surveyors," filed for record in the office of the County Recorder on
March 6, 1930, in Map Book 25, page 12, Santa Cruz County Records.

hereinafter referred to as the "Property;" and

II. WHERFEAS, the California Coastal Commission, hereinafter r

efem'etfi to as the
"Commission," is acting on behalf of the People of the State of

California; and

ITI. WHEREAS, the subject property is located within the coastal zone as defined
in paragraph 30103 of Division 20 of the California Public Resources Code,
hereinafter referred to as the "California Coastal Act of 1976," (the Act); and

A _ N p

IV. WHEREAS, pursuant to the Act, the Owner applied to the Commission for a’

coastal development permit on the ‘Property described above; and

V. WHEREAS, COASTAL DEVELOPMENT PERMIT NUMBER #P-80-393, hereinafter
referred to as the "Permit," was granted on April 13, 1981, by the Commission in
accordance with the provision of the Staff Recommendation and Findings,
attached hereto as EXHIBIT 4 and herein incorporated by reference; and

VI. WHEREAS, the Permit was subject to the terms and conditions including, but
not limited to, the following condition: :

"PRIOR TO ISSUANCE of permit) p
approval by the Executive Di
for public access and posting of the site as notification of such access.
The program shall be recorded as a covenant running with the land, free

of all encumbrances other than tax liens, or shall be guaranteed by such
other means as may be acceptable to the Executive Director.

ermittee shall submit, for review and

VII. WHEREAS, the Commission found that but for the imposition of the above
condition the proposed development could not be found consistent with the

provisions of the California Coastal Act of 1976 and that permit could therefore
not have been granted; and :

.

VIII. WHERFEAS, Owner has elected to comply with the conditions imposed by the

Permit and execute this Deed Restriction so as to enable Owner to undertake the
: . : Exhibit 6
development authorized by the Permit A3.5CO-18.0004
' Page 1 of 4

rector, an access program which shall provide .
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NOW, THEREFORE, in consideration of the granting of the Permit the Owner by
the Commission, the Owner hereby- irrevocably covenants with the Commission
that there be and hereby is created the following restrictions on the use and
enjoyment of said Property, to be attached to and become a part of the deed to
the property. -

1. COVENANT, CONDITION AND RESTRICTION. The undersigned Qwner, for

himself/herself and for his/her heirs, assigns, and successors in interest,
covenants and agrees that;

STATEMENT OF INTENT:

Opal Cliff Recreation District: will provide park and beach access to the
public, at large, for recreational purposes. ‘

ACCESS PROGRAM:

A sign will be posted on the properiy indicating park hours, how and where to
obtain access to the beach, the terms of access and how the board members can
be contacted. The sign will be in conformance with the "Sign Handbook"
published by the State of California - Resources Agency, Department of Parks
and Recreation.

.The park will be open daily from dawn to dusik. ' /
Access to the park and beach will be provided for an annual fee by.purchasing k.;k

g key. The revenue generated from the key feés will be sufficient to pay ‘for
the annual budgeted. operating cosis of the district, Operating costs are
'defined as maintenance costs, insurance and any other expenses necessary to
maintain the public areas, voted as appropriate by the district board members.
The price of the keys are therefore dependent on the fluctuation of the \»~
df.sTfﬁTé?’?Eﬁfe?&tir;g costs. : ' :

Changes to the annual key purchase fee will require majority approval from the /
Opal Cliff Recreation District Board Members. In 1992 our annual fee will be $20.

The lock will be changed during the first weelk of January of each calendar ‘
year. The annual fee will stay constant all year long, except for the last four s~
months of the caléndar year. In September the key prices will be reduced by
half of the annual fee. e ' o I

Currently and histom'clal]y, Opal CIiff Recreation District has anntia]]y sold 7 to 8
hundred keys per year. The fees collected from these sales have generally been
sufficient to cover the board approved operating costs of the district.

The keys will ‘be available for sale at a local business seven days a week during
normal business hours. '

A permanently maintained sign (approx. 2 x 3 feet) will be posted on the gate to
the property indicating the following:

¥
Exhibit 6
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a) That Opal Cliffs Recreation District maintains a public park and beach
access.

b) The Annual fee, to obtain a Key for access, will be printed on the
sign. ’ _

c) Where the keys can be purchased, along with a map.

d) Park hours of operations

e) How the board members can be contacted.

2. DURATION. Said Deed Restriction shall remain in full force and effect during
the period that said permit, or any modification or amendment thereof remains
effective, and during the period that the development authorized by the Permit
or any modification of said development, remains in existence in or upon any
part of, and thereby confers benefit upon, the Property descri”bed herein, and
shall bind Owner and all his/her assigns or successors in interest.

3. TAXES AND ASSESSMENTS. It is intended that this Deed Restriction is
irrevocable and shall constitute an enforceable restriction within the meaning of
a) Article XIII, paragraph 8, of the Californisa Constitution; and b) paragraph
402.1 of the California REvenue and Taxation Code or successor statute.
Furthermore, this Deed Restriction shall be deemed to constitute a servitude
upon and burden to the Property within the meaning of paragraph 3712(d) of
the California Revenue and taxation ‘Code, or successor statute, which survives a
sale of tax-deeded property. N ’

" 4. RIGHT OF ENTRY. The commission or its agent may enter onto the Property
at times reasonable acceptable to the Owner to ascertain whether the use *
restrictions set forth above are being observe. '

5. REMEDIES. Any act, conveyance, contract, or authorization by the Owner
whether written or oral which uses or would cause to be used or would permit

‘ use of the Property contrary to the terms of the Deed Restriction will be deemed
| a violation and breach hereof. The Commission and the Owner may pursue any

| and all available legal and/or equitable remedies to enforce the terms and
conditions of this Deed Restriction. In the event of a breach, any forbearance
on the part of either partyv to enforce the terms and provisions hereof shall not
be deemed a waiver of enforcement vights regarding any subsequent breach.

6. SEVERABILITY. If any provision of these restrictions is held to be invalid,
or for any reason beconies unenforceable, no other provision shall be thereby
affected or impaired. :

Date: /o// Z @/ 7, 1991
Signed:_ / .
e N .

Mark Estess, Chairman of the Board
Opal Cliff Recreation District ~

* % NOTARY ACKNOWLEDGEMENT ON THE NEXT PAGE * * - Exhibit 6
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STATE OF CALIFORNIA

COUNTY OF SANTA CRUZ

On LM)’/ 9/ before me,ﬁ e / E1700,45F A Notary Public
personally appeared Mark Estess, personally khdwn to me {or proved to me on
the basis of satisfactory evidence) to be the person whose name is subscribed to
the within instrument and acknowledged to me that he executed the same In his
authorized capacity, and that by his signature on the instrument the entity
upon behalf of which the person acted, executed the instrument.

FVITNESS my hand and fficia] seal. S Y R S LYYV IV IV VI VEVIFP
/ :: ST Ofiicial Seal 1:
Signature ! W * @;)_& STFVE LENGQUIST 3
» | _’{-‘ FEt Moty Bubdic.Califurma 4
AT V) RANTA G COUNT Y be
3 \TREZL Ny Commission Bepires Aug, 2, 1093 b

AL CALLDALN AP EENDOS0-09BO40

LA et & B ool ol ey

This is to certify that the deed restriction set forth above is hereby
acknowledged by the undersigned officer on behalf of the California Coastal
Commission pursuant to authority conferred by the California Coastal Commission
when it granted Coastal Development Permit No. P-80-393 onApril 1, 1981 and"
the California Coastal Commission consents to recordation thereof by its duly
authorized officer. '

4

Dated:]//?zé’-//%bt s, /25 | M\k %’94‘){’//?

P - 1=
l\@n Bowers, Staff Counsel

California Coastal Commission
STATE OF CALIFORNIA

COUNTY OF San Francisco

OHML 5'//?7/ before me, Dehorah 1., Baye y 4 Notary Public
personally appeared John Bowers , personally known to
me (or proved to me on the basis of satisfactory evidence) to be the person(s)
whose name(s) is/are subscribed to the within instrument and acknowledged to
me that he/she/they executed the same in his/her/their authorized capacity(ies).
and that by his/her/their signature(s) on the instrument the person(s), or the
entity upon behalf of which the person(s) acted, executed the instrument.

WITNESS my hand and official seal.
Signature/!g W{%'ﬁ%‘f:

¥

122 DEDORAH L. BOVE
0 Xt KOTARY PUBLIC GALITORNIA
AL e acouty oF
i SAK TRAHCISCO
Ly Commission Expires Ocluber 4EXBYSL
Sisesissases: AR50

¥

~
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. . , . “ : . . - N
.. STATE OF CALIFORNIA—NATURAL RESOURCES AG ' B E! ;i ‘ !! E l ! EDMUND G. BROWN JR., GOVERNOR

CALIFORNIA COASTAL COMMISSION

CENTRAL COAST DISTRICT OFFICE

725 FRONT STREET, SUITE 300 JAN 1 7 2016

SANTA CRUZ, CA 95060

PHONE: (831) 427-4863 . cmFOHNlA

FAX: (831) 427-4877

WEB: WWW.COASTAL.CA.GOV COASTAL COMMISSION
CENTRAL COAST AREA

APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT
Please Review Attached Appeal Information Sheet Prior To Completing This Form.
SECTION 1. Appellant(s)

Name: California Coastal Commission; Commissioners.Erik Howell and Dayna Bochco
Mailing Address: 45 Fremont Street, Suite 2000

- City: San Francisco, CA  Zip Code: 94105 Phone: (415) 904-5200
SECTIONII. Decision Being Appealed S

‘1. Name of local/port government:

Santa Cruz County

2. Brief description of development being appealed:
Modify the public access program at Opal Cliff Recreation District to include a free summer
program and to establish days and hours of operation; modify the park aid program; install a new
sign; and recognize a nine-foot tall wrought iron fence, gate and locking mechanism, concrete paver
path, seating and retaining walls. '

3. 'Development's location (street address, assessor's parcel no., cross street, etc.):
Located on the bluff side of Opal Cliff Drive about 320 feet east of its intersection with

4. Description of decision being appealed (check one.):

[0  Approval; no special conditions

Approval with special conditions:

0O m

Denial

Note:  For jurisdictions with a total LCP, denial decisions by a local government cannot be
appealed unless the development is a major energy or public works project. Denial
decisions by port governments are not appealable.

Exhibit 7
0-18-0004
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 2)

5.  Decision being appealed was made by (check one):

[0  Planning Director/Zoning Administrator
[0  City Council/Board of Supervisors
B Planning Commission
0  Other
6. Date of local government's decision: 12/13/2017

7. Local government’s file number (if any): 161195

SECTION II1. Identification of Other Interested Persons

Give the names and addresses of the following parties. (Use additional paper as necessary.)

a. Name and mailing address of permit applicant:

Opal Cliffs Recreational District
4520 Opal CIiff Drive
Santa Cruz, CA 95062

b. Names and mailing addresses as available of those who testified (either verbally or in writing) at
the city/county/port hearing(s). Include other parties which you know to be interested and
should receive notice of this appeal.

Mark Massara
1642 Great Hwy
San Francisco, CA 94122

Exhibit 7
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 3)

SECTION IV. Reasons Supporting This Appeal
PLEASE NOTE: o S .

e Appeals of local government coastal permit decisions are limited by a variety of factors and requirements of the Coastal
Act. Please review the appeal information sheet for assistance in completing this section.

¢ State briefly your reasons for this appeal. Include a summary description of Local Coastal Program, Land Use Plan,
or Port Master Plan policies and requirements in which you believe the project is inconsistent and the reasons the
decision warrants a new hearing. (Use additional paper as necessary.)

® This need not be a complete or exhaustive statement of your reasons of appeal; however, there must be sufficient
discussion for staff to determine that the appeal is allowed by law. The appellant, subsequent to filing the appeal, may
submit additional information to the staff and/or Commission to support the appeal request.

Exhibit 7
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Reasons for Appeal: Santa Cruz County CDP Application 161195 (OCRD ATF Fee Access
Program)

Santa Cruz County approved a coastal development permit (CDP) for the Opal Cliffs Recreation
District (OCRD) which recognizes after-the-fact unpermitted development at Opal Cliffs Park
including: 1) a 9-foot-tall wrought-iron spiked fence and locked gate along Opal Cliff Drive; 2)
an access fee program (requiring an annual $100 keycard to open the gate, with free access
limited to summertime daytime access only); 3) a guard/“park ambassador” program (i.e., OCRD
staff that monitors the use of the gate and enforces fee requirements); and 4) various previously
installed improvements (including a concrete paver pathway, stone retaining walls, landscaping
and irrigation). The County’s approval raises issues of consistency with the Santa Cruz County
Local Coastal Program (L.CP) policies and implementing standards related to public recreational
access and visual resources, and with the Coastal Act’s public access and recreation policies.

With regard to public access and recreation, both the LCP and the Coastal Act require that public
recreational access opportunities be protected and maximized (including Coastal Act Sections
30210 and 30211, and LCP Objectives 7.7a and 7.7b). Because the County-approved CDP
authorizes significant impediments to public access (including a 9-foot-tall wrought-iron spiked
fence and locked gate, a $100/year access program with limited free access during daytime hours
in the summer months only, and a guard/park aide whose responsibilities include enforcing the
access program), the County-approved CDP does not appear to meet either the Coastal Act’s or
the LCP’s requirements to protect and maximize public recreational access, including beach
access. Rather, the County-approved CDP authorizes significant barriers to public access at a
publicly owned and managed beach accessway, including physical and psychological barriers
(spiked fence/gate and guard/park aide) as well as financial barriers ($100/year for access).

With regard to visual resources, the LCP requires that visual access opportunities be maximized,
and that visual resources be both protected and restored (including LCP Objectives 5.10a and
5.10b). As identified above, the County’s CDP approval includes authorization of a 9-foot-tall
wrought-iron spiked fence and locking gate, which not only creates physical barriers to access
but is also visually obtrusive in a way that blocks and impairs visual resources and visual access
toward the ocean. Such visual impacts are exacerbated by the fact that visual access toward the
ocean is blocked along almost all of Opal Cliffs, and Opal Cliffs Park provides the only visual
respite from a row of residential development that otherwise precludes such views. The County-
approved development appears to be inconsistent with the LCP’s visual resources protection

policies, including because it does not protect or restore visual resources, including public views
from Opal Cliffs Drive.

In short, the County-approved project raises significant questions regarding its consistency with
Coastal Act and LCP public recreational access requirements, as well as with the LCP’s public
view requirements, and the County-approved project warrants further Commission review and
deliberations regarding these issues.
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" SECTIONYV. Certification

The information and facts stated above are cotrec

Date:

Note: If signed by agent, appellant(s) must also sign below.
Section V1. Agent Authorization

I/We hereby *

" authorize

to act as my/our representative and to bind me/us in all matters concerning this appeal. -

_ Signature of Appellant(s)

Date:
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Applicable Coastal Act Policies / Local Coastal Program Provisions

Public Access/Recreation Policies:

Coastal Act Section 30210: In carrying out the requirement of Section 4 of Article X of the
California Constitution, maximum access, which shall be conspicuously posted, and recreational
opportunities shall be provided for all the people consistent with public safety needs and the need
to protect public rights, rights of private property owners, and natural resource areas from
overuse.

Coastal Act Section 30211: Development shall not interfere with the public’s right of access to
the sea where acquired through use or legislative authorization, including, but not limited to, the
use of dry sand and rocky coastal beaches to the first line of terrestrial vegetation.

Coastal Act Section 30212(a): (a) Public access from the nearest public roadway to the
shoreline and along the coast shall be provided in new development projects except where: (1) it
is inconsistent with public safety, military security needs, or the protection of fragile coastal
resources, (2) adequate access exists nearby, or, (3) agriculture would be adversely affected.
Dedicated accessway shall not be required to be opened to public use until a public agency or
private association agrees to accept responsibility for maintenance and liability of the accessway.

Coastal Act Section 30212.5: Public facilities; distribution. Wherever appropriate and feasible,
public facilities, including parking areas or facilities, shall be distributed throughout an area so as
to mitigate against the impacts, social and otherwise, of overcrowding or overuse by the public
of any single area.

Coastal Act Section 30213: Lower cost visitor and recreational facilities; encouragement and
provision; overnight room rentals. Lower cost visitor and recreational facilities shall be
protected, encouraged, and, where feasible, provided. Developments providing public
recreational opportunities are preferred. The commission shall not: (1) require that overnight
room rentals be fixed at an amount certain for any privately owned and operated hotel, motel, or
other similar visitor-serving facility located on either public or private lands; or (2) establish or
approve any method for the identification of low or moderate income persons for the purpose of
determining eligibility for overnight room rentals in any such facilities.

Coastal Act Section 30214: Implementation of public access policies; legislative intent. (a) The
public access policies of this article shall be implemented in a manner that takes into account the
need to regulate the time, place, and manner of public access depending on the facts and
circumstances in each case including, but not limited to, the following: (1) Topographic and
geologic site characteristics. (2) The capacity of the site to sustain use and at what level of
intensity. (3) The appropriateness of limiting public access to the right to pass and repass
depending on such factors as the fragility of the natural resources in the area and the proximity of
the access area to adjacent residential uses. (4) The need to provide for the management of
access areas so as to protect the privacy of adjacent property owners and to protect the aesthetic
values of the area by providing for the collection of litter. (b) It is the intent of the Legislature
that the public access policies of this article be carried out in a reasonable manner that considers
the equities and that balances the rights of the individual property owner with the public's
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constitutional right of access pursuant to Section 4 of Article X of the California Constitution.
Nothing in this section or any amendment thereto shall be construed as a limitation on the rights
guaranteed to the public under Section 4 of Article X of the California Constitution. (c) In
carrying out the public access policies of this article, the commission and any other responsible
public agency shall consider and encourage the utilization of innovative access management
techniques, including, but not limited to, agreements with private organizations which would
minimize management costs and encourage the use of volunteer programs.

Coastal Act Section 30220: Protection of certain water-oriented activities. Coastal areas suited
for water-oriented recreational activities that cannot readily be provided at inland water areas
shall be protected for such uses.

Coastal Act Section 30221: Oceanfront land suitable for recreational use shall be protected for
recreational use and development unless present and foreseeable future demand for public or
commercial recreational activities that could be accommodated on the property is already
adequately provided for in the area.

Coastal Act Section 30223: Upland areas. Upland areas necessary to support coastal
recreational uses shall be reserved for such uses, where feasible.

LCP Objective 7.1a Parks and Recreation Opportunities.

To provide a full range of public and private opportunities for the access to, and enjoyment

of, park, recreation, and scenic areas, including the use of active recreation areas and passive
natural open spaces by all ages, income groups and people with disabilities with the primary
emphasis on needed recreation facilities and programs for the citizens of Santa Cruz County.

LCP Objective 7.1b Park Distribution

To establish and maintain, within the economic capabilities of the County, a geographical
distribution of neighborhood, community, rural, and regional park and recreational facilities
throughout the County based on the standards for acreage and population ratios contained in
this plan (see Figure 7-3); and to preserve unique features of the natural landscape for public
use and enjoyment. [Note: pursuant to LCP Figure 7-2, Opal Cliffs Park is an LCP-
designated Regional Park Facility]

LCP Policy 7.1.8 Sharing Parks and Recreation Facilities

Recognize the use of existing recreational facilities owned and/or operated by other agencies,
including the cities, recreation districts and the school districts as serving the recreational
needs of the community and partially meeting standards for community park acreage.
Cooperate in funding and sharing recreation facilities, and seek to maximize the availability
of all such facilities for general public use commensurate with the needs and priorities of
other agencies through joint powers agreements addressing development, maintenance and
operating programs, as allowed by budget constraints.

LCP Policy 7.5.7 Beaches as Regional Parks
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Recognize the use of beach areas to satisfy regional recreational opportunities for County
residents and improve access where appropriate.

LCP Objective 7.7a Coastal Recreation

To maximize public use and enjoyment of coastal recreation resources for all people,
including those with disabilities while protecting those resources from the adverse impacts of
overuse.

LCP Objective 7.7b Shoreline Access

To provide a system of shoreline access to the coast with adequate improvements to serve the
general public and the coastal neighborhoods which is consistent with the California Coastal Act,
meets public safety needs, protects natural resource areas from overuse, protects public rights
and the rights of private property owners, minimizes conflicts with adjacent land uses, and does
not adversely affect agriculture, subject to policy 7.6.2.

LCP Objective 7.7c Beach Access

To maintain or provide access, including visual access, to every beach to which a granted access
exists or to which the public has acquired a right of access through use, as established through
judicial determination of prescriptive rights, and acquisition through appropriate legal
proceedings, in order to ensure one access to every pocket beach and convenient, well distributed
access to long sandy beaches, subject to policy 7.6.2.

7.7.1 Coastal Vistas

Encourage pedestrian enjoyment of ocean areas and beaches by the development of vista
points and overlooks with benches and railings, and facilities for pedestrian access to the
beaches, subject to policy 7.6.2.

LCP Policy 7.7.4 Maintaining Recreation Oriented Uses

Protect the coastal blufftop areas and beaches from intrusion by nonrecreational structures
and incompatible uses to the extent legally possible without impairing the constitutional
rights of the property owners, subject to policy 7.6.2.

LCP Policy 7.7.10

Protect existing pedestrian, and, where appropriate, equestrian and bicycle access to all
beaches to which the public has a right of access, whether acquired by grant or through use,
as established through judicial determination of prescriptive rights, and acquisition through
appropriate legal proceedings. Protect such beach access through permit conditions such as
easement dedication or continued maintenance as an accessway by a private group, subject to
policy 7.6.2.

LCP Policy 7.7.11

Determine whether new development may decrease or otherwise adversely affect the
availability of public access, if any, to beaches and/or increases the recreational demand. If
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such impact will occur, the County will obtain, as a condition of new development approval,
dedication of vertical access easements adequate to accommodate the intended use, as well as
existing access patterns, if adverse environmental impacts and use conflicts can be mitigated,
under the following conditions: ... (a) Within the Urban Services Line: from the first public
roadway to the shoreline if there is not dedicated access within 650 feet...

LCP Policy 7.7.13 Access Maintenance Responsibility and Liability

Open accessways only after a public agency or private association agrees to accept
responsibility for maintenance and liability of the accessway, including regular garbage
collection and recycling at the trailhead, along the trail, and at the beach destination.
Notwithstanding the foregoing, it is the policy of Santa Cruz County to accept offers to
dedicate coastal access, to complete, open and maintain or assist other public agencies or
private non-profit groups to complete, open, and maintain coastal accessways between the
first public road and the shoreline as soon as it is feasible.

LCP Program 7.7 Coastal Recreation

a. Improve existing parking areas through the use of fencing, striping, landscaping, bike
racks, and safety improvement...

b. Increase parking opportunities to serve visitors to the Live Oak coastline in locations
where such facilities are feasible and compatible with the neighborhood and the natural
setting. Provide on-and-off-street parking improvements and facilities within walking
distance of the beaches and bluffs...

d. Encourage the continued recreational use of Monterey Bay through the development of
marine programs and facilities that may serve local residents.

Exhibit 8
A-3-SCO-18-0004
Page 4 of 12



Visual Resource Protection Policies:

7.7.1 Coastal Vistas

Encourage pedestrian enjoyment of ocean areas and beaches by the development of vista points
and overlooks with benches and railings, and facilities for pedestrian access to the beaches,
subject to policy 7.6.2.

Objective 5.10a Protection of Visual Resources
To identify, protect and restore the aesthetic values of visual resources.

Objective 5.10b New Development in Visual Resource Areas
To ensure that new development is appropriately designed and constructed to have minimal to no
adverse impact upon identified visual resources.

5.10.2 Development Within Visual Resource Areas

(LCP) Recognize that visual resources of Santa Cruz County possess diverse characteristics and
that the resources worthy of protection may include, but are not limited to, ocean views,
agricultural fields, wooded forests, open meadows, and mountain hillside views. Require projects
to be evaluated against the context of their unique environment and regulate structure height,
setbacks and design to protect these resources consistent with the objectives and policies of this
section. Require discretionary review for all development within the visual resource area of
Highway One, outside of the Urban/Rural boundary, as designated on the GP/LCP Visual
Resources Map and apply the design criteria of Section 13.20.130 of the County’s zoning
ordinance to such development.

5.10.3 Protection of Public Vistas

(LCP) Protect significant public vistas as described in policy 5.10.2 from all publicly used roads
and vista points by minimizing disruption of landform and aesthetic character caused by grading
operations, timber harvests, utility wires and poles, signs, inappropriate landscaping and
structure design. Provide necessary landscaping to screen development which is unavoidably
sited within these vistas. (See policy 5.10.11.)

5.10.6 Preserving Ocean Vistas
Where public ocean vistas exist, require that these vistas be retained to the maximum extent
possible as a condition of approval for any new development.

5.10.7 Open Beaches and Blufftops

Prohibit the placement of new permanent structures which would be visible from a public beach,
except where allowed on existing parcels of record, or for shoreline protection and for public
beach access. Use the following criteria for allowed structures:

(a) Allow infill structures (typically residences on existing lots of record) where compatible
with the pattern of existing development.

(b) b) Require shoreline protection and access structures to use natural materials and finishes
to blend with the character of the area and integrate with the landform.

5.10.9 Restoration of Scenic Areas
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Require on-site restoration of visually blighted conditions as a mitigating condition of permit
approval for new development. ... Provide technical assistance for restoration of blighted areas.

IP Section 13.20.130(B)(1): Design Criteria for Coastal Zone Developments
(B) Entire Coastal Zone. The following design criteria shall apply to projects located in the
Coastal Zone:

(1) Visual Compatibility. All development shall be sited, designed and landscaped to be
visually compatible and integrated with the character of surrounding neighborhoods or areas.
Structure design should emphasize a compatible community aesthetic as opposed to maximum-
sized and bulkier/boxy designs, and should apply tools to help provide an interesting and
attractive built environment (including building facade articulation through measures such as
breaking up the design with some areas of indent, varied rooflines, offsets, and projections that
provide shadow patterns, smaller second story elements set back from the first, and appropriate
surface treatments such as wood/wood-like siding or shingles, etc.).

(2) Minimum Site Disturbance. Grading, earth moving, and removal of major vegetation shall
be minimized. Developers shall be encouraged to maintain all mature trees over six inches in
diameter except where circumstances require their removal, such as obstruction of the building
site, dead or diseased trees, or nuisance species. Special landscape features (rock outcroppings,
prominent natural landforms, tree groupings) shall be retained.

(3) Ridgeline Development. Hilltop and hillside development shall be integrated into the
silhouette of the existing backdrop such as the terrain, landscaping, natural vegetation, and other
structures. Ridgeline protection shall be ensured by restricting the height and placement of
buildings and landscape species and by providing landscape screening in order to prevent
projections above the ridgeline that are visible from public roads or other public areas. If there is
no other building location on a property except a ridgeline, this circumstance shall be verified by
the Planning Department with appropriate findings and mitigation measures to ensure that the
proposed structure is compatible with its environment, is low profile, and is visually screened.
Land divisions which would create parcels whose only building site would lead to development
that would be exposed on a ridgetop shall not be permitted and land divisions shall be
appropriately conditioned to prohibit ridgeline development in all cases.

(4) Landscaping. Development shall include landscaping meant to provide visual interest and
articulation, to complement surrounding landscaping (including landscaping in adjacent rights-
of-way), to screen and/or soften the visual impact of development, and to help improve and
enhance visual resources. When a landscaping plan is required, new or replacement vegetation
shall be consistent with water-efficient landscape regulations, compatible with surrounding
vegetation and shall be suitable to the climate, soil, and ecological characteristics of the area.

(5) All development that is more than one story, where allowed by the site regulations of the
basic zone district, that is located in significant public viewsheds (including adjacent to shoreline
fronting roads, public accessways, parks, beaches, trails, natural areas, etc.) shall be sited and
designed so that upper stories do not cantilever toward, loom over, or otherwise adversely impact
such significant public viewsheds and community character.
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(6) Front yard averaging shall only be allowed where the front setback so established does not
adversely impact significant public viewsheds (including those associated with shoreline fronting
roads, public accessways, parks, beaches, trails, natural areas, etc.) and community character.

(7) Development shall be sited and designed so that it does not block or significantly adversely
impact significant public views and scenic character, including by situating lots, access roads,
driveways, buildings, and other development (including fences, walls, hedges and other
landscaping) to avoid view degradation and to maximize the effectiveness of topography and
landscaping as a means to eliminate, if possible, and/or soften, if not possible, public view
impacts.

IP Section 12.20.130(C) 1 & 5 Design Criteria for Coastal Zone developments.
Location of Development. Development shall be located, if possible, on parts of the site not
visible or least visible from the public view. Development shall not block views of the
shoreline and/or ocean from scenic roads, turnouts, rest stops, or vista points.

Restoration. Feasible elimination or mitigation of unsightly, visually disruptive or degrading
elements such as junk heaps, unnatural obstructions, grading scars, or structures incompatible
with the area shall be included in site development. The requirement for restoration of
visually blighted areas shall be proportional to the size of the proposed project and its visual
impacts.

13.10.525 Regulations for fences and retaining walls within required yards.

(A) The purposes of fence and/or retaining wall regulations for yards abutting on streets are:
(1) To ensure adequate visibility of vehicles entering the street from driveways, adequate
sight distance from such vehicles, and adequate sight distance at street corners.

(2) To ensure adequate light and air for the street area.
(3) To preserve a harmonious and compatible street front appearance.

(B) The purposes of fence and/or retaining wall regulations for side and rear yards which do

not abut on streets are:

(1) To provide for privacy screening of these yard areas.
(2) To ensure that light and air of abutting properties are protected from excessively high
manmade structures.

(C) The height regulations for fences and/or retaining walls are:

(1) The height of fences and/or retaining walls is determined as follows:
(@) By measuring the exposed face of the fence and/or wall at its tallest point, from
finished grade at the base, to the top of the fence and/or wall, except as provided in
subsections (C)(4) and (5) of this section.
(b) Where a parcel slopes down from a public or private right-of-way, the height of
a fence or retaining wall shall be measured from the lowest elevation of the traveled
portion of the right-of-way nearest the fence or retaining wall to the top of the fence
and/or wall as shown in the diagram below, except as provided in subsections (C)(4)
and (5) of this section.
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Fence/Retaining

Wall at property line 1
[t

EE /Lowest Edge

of traveled way

[:D Finished Grade +—Right-of-way —’E

H

Height of fence or wall on parcel sloping down from right-of-way

(2) Maximum Fence and Retaining Wall Heights.

(@ Inagricultural zone districts, fencing for agricultural purposes may have heights
up to six feet in all yards; provided, that such fencing, including gates, is: (i) six feet
or less in height; and (ii) made of wire which is spaced a minimum of six inches apart
(i.e., typical field fencing), or made of horizontally oriented wooden members which
are spaced a minimum of one foot apart (i.e., typical wooden corral fencing). Such
fencing meeting these criteria shall be exempt from development permit approval
unless such fencing is located on property adjacent to Highway One, in which case a
development permit is required. In the Coastal Zone, a coastal development permit
will be required for all such fencing unless it is excluded from coastal development
permit requirements pursuant to SCCC 13.20.060 or 13.20.070.

(b) Except as provided in SCCC 13.10.323(D)(5)(a), maximum heights for fences
and retaining walls not located in a corner sight clearance triangle are shown on the
fence location and height table given in subsection (C)(3) of this section. Examples of
corner sight clearance triangles are shown in the diagrams below.

(c) Exceptas provided in SCCC 13.10.323(D)(5)(a), within corner sight clearance
triangles no fence or retaining wall shall exceed three feet in height, if the fence or
retaining wall is:

(i) Located in a corner sight clearance triangle on a parcel located at the
intersection of two local neighborhood streets for a distance of 30 feet along each
street right-of-way; or

(i) Located in a residential driveway or alley corner sight clearance triangle for
a distance of 10 feet along the street right-of-way on each side of the driveway or
alley; or
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(ili)  Located in a corner sight clearance triangle determined to be applicable by
the County based on professional standards established by the American
Association of State Highway and Transportation Officials (AASHTO) or other
applicable technical publications. Greater sight clearance triangles may be
required for front and side yards adjacent to roads that allow vehicular travel

speeds of more than 25 miles per hour.

Edge of Pavement Street Right-of-Way Lines

/]

Driveway Intersecting a Street

Edge of Pavement Street Right-of-Way Lines

 Public Street

Property Abutting Two Streets

Corner Sight Clearance Triangles for Local Residential Neighborhood Streets

(3) Fence Location and Height Table.
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Property and Fence Location

Maximum
Height without
Permit Outside

of Corner
Sight Distance

Triangles™*, ***

Maximum Height with
Over-Height Fence
Certification outside of
Corner Sight Distance

Triangles™*, ***

Maximum Height
with a Level IV or

above Permit ***

Front Yard inside Urban 3 feet” 6 feet As determined
Services Line (USL) and Rural through permit
Services Line (RSL) process
Front Yard outside USL and 3 feet* 8 feet As determined
RSL through permit
process
Side/Rear Yard Abuttingon a |6 feet 8 feet if fence at least 5 As determined
Street feet back from property line |through permit
process
Side/Rear Yard Not Abutting on |8 feet N/A: already at 8 feet; As determined

a Street

would need Level IV to go
higher

through permit
process

The following would be allowed without any discretionary approval in all locations, except for

corner sight clearance triangles:

1. Archwaysl/trellises/pergolas up to 8 feet tall associated with a walkway through a fence and not

making up more than 25% of the length of the fence along the applicable property line.

2. Open decorative features such as lattice that do not exceed the given maximum fence heights

by more than 6 inches.

*Except as allowed by SCCC 13.10.323(D)(5)(a)
**County Public Works Department guidelines establish applicable corner sight clearance triangle

requirements

*** In the coastal zone, a coastal development permit will be required for all fence and retaining

wall development unless it is exempt from coastal development permit requirements pursuant to

SCCC 13.20.060 or 13.20.070.

(4) Walkway fence openings, with or without gates, may have associated
archways/trellises/pergolas up to a maximum height of eight feet without a discretionary
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approval, except in corner sight clearance triangles, where no fence or retaining wall shall
exceed three feet in height. Archways/trellises/pergolas may not make up more than 25
percent of the length of the fence along a given property line without a Level IV
development permit. Notwithstanding the above exceptions for discretionary approval and
development permits, in the coastal zone all such archways/trellises/pergolas shall require a
coastal development permit unless exempt from coastal development permit requirements
pursuant to SCCC 13.20.060 or 13.20.070.

(5) Open architectural, decorative, and ornamental features such as lattice may exceed the
given maximum fence heights by no more than six inches without a discretionary approval,
except in corner sight clearance triangles, where no fence or retaining wall shall exceed
three feet in height. Open means that no more than 50 percent of the feature may be
opaque. Notwithstanding the above exceptions for discretionary approval and development
permits, in the coastal zone all such archways/trellises/pergolas shall require a coastal
development permit unless exempt from coastal development permit requirements pursuant
to SCCC 13.20.060 or 13.20.070.

(D) Over-Height Fence Certification. An over-height fence certification may be issued upon
the Planning Director making the findings required by SCCC 18.10.230(A) and, if in the Coastal
Zone, the finding that the subject development will not adversely impact public views and scenic
character.

18.10.230 Findings required.

The approving body may grant an approval for a project as the project was applied for or in
modified form if, on the basis of the application and the evidence submitted, the approving body
makes the findings listed below; no approval and no permit shall be issued unless the findings
below can be made:

(A) Development Permits. A copy of the findings made by the Planning Director shall be
provided upon request for all development permits issued or denied pursuant to Levels I (no
plans) through 1V (public notice). The findings shall be made in writing by the approving body
and shall be provided to the applicant and be maintained for review by the public for all
development permits issued or denied pursuant to Levels V (Zoning Administrator) through V1I
(Board of Supervisors). The findings are as follows:

(1) That the proposed location of the project and the conditions under which it would be
operated or maintained will not be detrimental to the health, safety, or welfare of persons
residing or working in the neighborhood or the general public, and will not result in
inefficient or wasteful use of energy, and will not be materially injurious to properties or
improvements in the vicinity.

(2) That the proposed location of the project and the conditions under which it would be
operated or maintained will be consistent with all pertinent County ordinances and the
purpose of the zone district in which the site is located.

(3) That the proposed use is consistent with all elements of the County General Plan and
with any specific plan which has been adopted for the area.
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(4) That the proposed use will not overload utilities, and will not generate more than the
acceptable level of traffic on the streets in the vicinity.

(5) That the proposed project will complement and harmonize with the existing and
proposed land uses in the vicinity and will be compatible with the physical design aspects,
land use intensities, and dwelling unit densities of the neighborhood.
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Opal Cliffs Recreation District — Privates Beach Access

Current Operation —

Formed in 1949, the Opal Cliffs Recreation District operates a .3 acre park at 4520 Opal Cliff Dr,
Santa Cruz. The park contacts several parking spots, an entrance gate, a coastal viewing area,
a walkway down the cliff to Privates Beach. Electronic key cards to operate the gate are
available from a local surf shop. The annual key rentals cost $50 for district property owners
and $100 for others. A day access program provides that anyone may purchase a single day
pass at $5 at a nearby surf shop or by the gate attendant however, implementation of this
component has been sporatic due to permit issues. District gate attendants (ambassadors) are
available on site to assist visitors and sell the day passes between Memorial Day and Labor

Day.

Budget Information —

Opal Cliff Recreation District

Revenue
Property Taxes
Key Cards/Day Passes
Other
Total
Expenses
Maintenance
Utilities: Water/Garbage
Keys/Passes
Security
Other Professional Svcs
Insurance
Other
Total

Net Operations
Reserve for Park Improvements
Balance Available

Issue;

5Yr. Avg. 2015-16

3500 5000
72000 99500
500 500
76000 105000
2000 2000
1000 1000
7500 9000
26000 32500
13000 10000
2000 1500
500 500
52000 56500
24000 48500
24000 48500
0 0

Operations of the beach access rely heavily on the sale of passes so if the gate is removed or
opened during the day the District would not have enough funds to operate the beach access.
What other revenue options does the district have available?
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Document’s Purpose, Format, and Executive Summary
LAFCO periodically performs municipal service reviews" and updates, as necessary, the sphere of
influence of each agency subject to LAFCO’s boundary regulation?. A “sphere of influence” is defined as
a plan for the probable physical boundaries and service area of a local agency. This report has been
prepared to analyze the four recreation and park districts in Santa Cruz County:

--The Alba Park, Recreation and Parkway District

--The Boulder Creek Recreation and Park District

--The La Selva Beach Recreation and Park District

--The Opal Cliffs Recreation District.
The last service review for these four districts was the Countywide Service Review adopted in 2007, and
the last Sphere of Influence Review occurred in 2008.

The main conclusions of this service and sphere review are:
e The four recreation and park districts are operating as small, independent local
governmental agencies to provide important services that contribute to the unique
quality of life in each of the communities.

e Itisa challenge for the two smallest districts (Alba and Opal Cliffs) to function as
governmental agencies. Despite the honorable efforts of the respective board
members, the districts do not have the financial resources to comply with the myriad
of state laws that apply to independent districts in California. Over the next five
years, the two small districts should consider options to transition their services to
other governmental or non-profit entities.

! Government Code §56430 (Cortese-Knox-Hertzberg Local Government Reorganization Act of 2000). The last
service review of the four recreation and park districts was prepared by LAFCO in 2005:
http://www.santacruzlafco.org/wp-content/uploads/2016/02/Whole-Public-Review-Draft.pdf

2 Government Code §56427
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e The Boulder Creek Recreation and Park District has the highest budget, largest
population, and only full-time staff of the four recreation districts. Collectively, these
features foster the successful governance of the district as an independent local
governmental agency.

Recreation and Park Districts in State Law

Recreation and Park Districts are authorized in the Recreation and Park District Law (Public Resources
Code sections 5780 — 5791.7). They may provide any combination of recreation, park, and open-space
services. They are independent of city and county governments, and are governed by a 5-person elected
board of directors. Their formation, boundary changes, and dissolution is subject to LAFCO’s regulation
under the Local Government Reorganization Act of 2000 (Government Code sections 56000 — 57550).

Recreation and Park Services in Santa Cruz County
In addition to the four Recreation and Park Districts, local recreational and park services are provided by
five other agencies in the County:

--City of Capitola

--City of Santa Cruz

--City of Scotts Valley

--City of Watsonville

--County Service Area 11 (County Parks).

Table 1 — Recreation and Park Agencies

2016 Service Review of Recreation and Park Districts

Functions Provided
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Cities
City of Capitola
City of Santa Cruz
City of Scotts Valley
City of Watsonville

Special Districts
CSA 11 - Recreation and Parks
Alba Park, Recreation and Parkway District
Boulder Creek Recreation and Park District
La Selva Beach Recreation and Park District
Opal Cliffs Recreation and Park District

The four agencies addressed in this report are in Bold Type.
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Every square inch of land in Santa Cruz County is located in one, and only one, of these nine recreation
and park agencies. No boundaries overlap. A small area of the Skyline, northwest of Highway 9 is
located within the Midpenisula Regional Open Space District, which provides open space service to
portions of Santa Clara, San Mateo, and Santa Cruz counties. That small area is also located within

County Service Area 11, which provides minor financial support for the Santa Cruz County Department
of Parks, Open Space, and Cultural Services.
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Opal Cliffs Recreation District

Formed in 1949, the Opal Cliffs Recreation District operates a 0.3 acre park at 4520 Opal Cliff Drive,
Santa Cruz. The park contains several parking spots, an entrance gate, a coastal viewing area, a walkway
down the cliff to Privates Beach. Electronic key cards to operate the gate are available from a local surf
shop. The annual key rentals cost $50 for district property owners and $100 for others. A Coastal
Commission permit provides that anyone may purchase a single day pass for $5 at a nearby surf shop.

The District is governed by a five-person board of directors:

Table 8 -- Board

Board of Directors: Title Term Expiration Compensation ‘
Michael Carlton Director Dec. 2017 None
David Cook Director Dec. 2019 None
Ted Donnelly Director Dec. 2017 None
John Griffith Director Dec. 2019 None
Craig Springbett Director Dec. 2019 None
Finance

Table 9-- Opal Cliffs Recreation District — Financial Summary

Finances e I e e O
Sources
1% Property Tax $1,606 $1,665 $3,186 $3,128 $3,937
Service Charges $10,440 $7,114 $69,930 $77,750 $42,450
Park Dedication Fees from County $18,350 $40 $0
Interest $35 ($29) $77 $161 $389
Other Revenue ($66) $33 $128 $167
Total Sources $30,365 $8,750 $73,226 $81,157 $46,943
Uses
Services & Supplies $29,633 $14,720 $57,209 $46,205 $14,467
Fixed Assets $4,930 $0 $0 $0 $0
Total Uses $34,563 $14,720 $57,209 $46,205 $14,467
Net Surplus/(Deficit) ($4,198) ($5,970) $16,017 $34,952 $32,476
Fund Balance, end of year $256 ($5,714) $15,459 $31,476 $66,428
Division 76535
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Facilities of the Opal Cliffs Recreation District

Stairs to Beach
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Audits
As is typical with districts with very small budgets, the Opal Cliffs Recreation District has a hard time
complying with audit recommendations. Since 2009, the County Auditor has performed three audits’ of
the District in 2010, 2012, and 2014 and has issued a management letter® with each audit. The 2014
management letter noted that of 15 recommendations:

--2 recommendations had been partially implemented

--11 recommendations had not been implemented

--progress on 2 recommendations could not be evaluated because the District did not keep records

on ethics training, and the Auditor was unable to audit petty cash expenditures.

In the 2014 management letter, the County Auditor made 32 recommendations. Recommendations
included:

1) Adopt a schedule of regular meeting and make it available to the public.

2) Post meeting agendas in compliance with the Brown Act.

3) Adopt preliminary and final budgets by the deadlines specified in State law.

4) Submit all expenditure documentation (invoices, receipts) to the County Auditor-Controller for

their processing and payment.
5) Maintain records of certificates of insurance.
6) Continue working with the consultant the District Board hired to draft and adopt policies and
procedures to process key card inventory, other revenues, expenditures, and petty cash.

7) Prepare and maintain minutes of Board meetings.

8) Hold meetings at least once every three months.

9) Require applications to be completed before key cards are issued.

10) Reconcile key card sales to revenues collected by surf shop.

11) Hire a bookkeeper.

Operations

In 2009, the OCRD obtained a Coastal Development Permit from the Coastal Commission for the current
gate and other park improvements. A January 6, 2009 Sentinel article covering the permit is attached in
the Appendix to this report. The Coastal Commission was concerned that a locked gate was not adequate
public beach access under the Coastal Act. Since revenues from key sales are a significant source of
funds to maintain the park, the Coastal Commission conditioned its authorization of the park
improvements upon a park access management plan, which included a series of requirements. The
rationale was that a modest maintenance fee was similar to the fee paid for day use parking at state parks.

" Report on Audit of Opal Cliffs Recreation and Park District for the years ended June 30 2009 and 2008, County of
Santa Cruz Auditor-Controller, June 2010.

Report on Audit of Opal Cliffs Recreation and Park District for the years ended June 30 2011 and 2010, County of
Santa Cruz Auditor-Controller, September 2012.

Report on Audit of Opal Cliffs Recreation and Park District for the years ended June 30 2013 and 2012, County of
Santa Cruz Auditor-Controller, November 2014.

& Management Letters from County Auditor-Controller to Board of Directors of the Opal Cliffs Recreation and Park
District dated June 14, 2010; September 24, 2012; and November 17, 2014.
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Several of the Coastal Development Permit® conditions are:

1. The $100 annual gate pass would be available in lesser amounts prorated to half year and quarter
year use.

2. A daily pass would be available for no more than $5, good for a group of up to 10 people.

3. Passes would be available from a nearby business (currently Freeline Surf Shop, 821 41
Avenue) seven days a week, and from the gate attendant when the attendant was present.

4. Directions on how to obtain a gate pass would be posted on a sign near the access gate.

5. The OCRD would file an operations report every two years with the Coastal Commission.

Organizational Options

The Opal Cliffs Recreation District is wholly located within the City of Capitola’s Sphere of Influence. If
Opal Cliffs annexes to the City of Capitola, the Opal Cliffs Recreation District should dissolve and the
City of Capitola should maintain the beach access.

Another organizational option would be for the Opal Cliffs Recreational District to dissolve and for
County Service Area 11 (County Parks) to annex Opal Cliffs and maintain the beach access. County
Parks maintains other beach access facilities in nearby Live Oak. Alternately, the Opal Cliffs District
could enter a JPA or contract with the County for County Parks to operate the park and beach access.
Under a JPA, the Opal Cliffs Recreation District would continue to exist, and the District Board’s main
functions would be to assure that the County was meeting performance standards, and to re-negotiate the
JPA agreement or contract as needed.

~===~0PAL CLIFFS
NEIGHBORHOOD BEACH

BEACH HOURS: SUNRISE - SUNSET
NO PARKING AFTER SUNDOWN!

OF THIS BEACH
GATE SALES.

PLEASE KEEP OUR BEACH CLEAN
AND SAFE. PLEASE CALL 911
o TO REPORT ANY VANDALISM OR
0 CHANGE | SUSPICIOUS ACTIVITY. INDVIDUALS
CHANG CAUGHT VANDALIZING WILL BE
- N ARRESTED AND PROSECUTED!

® Staff Report for Coastal Development Permit Amendment Application, P-80-393-A1, Privates Beach Accessway
Improvements, Prepared for 1/7/2009 Coastal Commission Hearing.
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Sphere
Opal Cliffs Recreation District’s Sphere of Influence, last reviewed by LAFCO in 2008, is a zero sphere

of influence, meaning that LAFCO expects that the District will go out existence at some point in the
future. LAFCO staff has identified no changes for the Commission to consider in the current review.

"A‘ (. OPAL CLIFFS RECREATION DISTRICT
=

SANTA CRUZ COUNTY, CALIFORNIA

CITY OF

[T

City Limits
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PAL CLIFFS PARK
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rajuc

Santa Cruz LAFCO: Review of Recreation and Park Districts Services and Sphere of Influence
Public Hearing Draft, March 2016 .24
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Opal Cliffs Park Aerial

Opal Cliffs Park

Comments

At their March 3, 2016 meeting, the Opal Cliffs Recreation District Board of Directors provided oral
comments on the Public Review Draft of this report. In summary, their principal comments were:
e The current gate and fence configuration was needed to control partying and
vandalism.
o The District engaged a governmental consultant to prepare a procedures manual.
e The District is actively seeking accounting help.
e When the gate attendant is present, the attendant is instructed to act as a beach access
ambassador, rather than as a guard.
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Comparison of Districts
Table 10

Recreation Program Expenditures Per Capita

Population Number . .
District Estimate of AL TG Parcel Acres! E.x BEICIES Expendltqres
Roll Value in FY 14-15 per Capita
2010 Parcels
Alba 220 48 $16,455,550 205 $1,598 $7.26
Boulder Creek 7,748 6,714 $1,250,642,405 10,785 $297,139 $38.35
La Selva 1,613 814 $365,747,786 331 $113,100 $70.12
Opal Cliffs 690 438 $267,660,427 66 $14,467 $20.97

i. Excludes roads.

Table 11
Recreation Program Expenditures Per Capita
Expenditures per

Expenditures per

LR Capita FY 04-05 Capita FY 1415 o GiEnER I Ugee
Alba $10.63 $7.26 -32%
Boulder $13.75 $38.35 179%
La Selva Beach $108.00 $70.12 -35%
Opal Cliffs Not Calculated $20.97 Not Calculated

The County of Santa Cruz collects park dedication fees™ upon the issuance of residential building
permits. The purpose of fee is to develop or rehabilitate community parks and recreation facilities The
fees are collected in each recreation and park district are sequestered for use by the appropriate district.
The County disburses the fees to a District upon request, and credits interest annually.

Table 12 -- Park Dedication Fees

District Building Type Fee Per Bedroom
Single-Family $800
Alba and Boulder Creek
Multi-Family $600
Single-Family $1,000
Opal Cliffs and La Selva
Multi-Family $750

Table 13 -- Park Dedication Fund (County Trust)

District Fees Collected in FY 14-15 Balance 7/1/15
Alba Park, Recreation and Parkway District $0 $481
Boulder Creek Recreation and Park District $6,400 $7.410
La Selva Beach Recreation and Park District $0 $61,838
Opal Cliffs Recreation District $0 $6,645
19 Government Code 66477
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Growth and Population

There are no growth projections available for the individual district. In general, the Santa Cruz County
unincorporated area is projected to have slow to moderate growth over the next twenty years. The
projections are as follows:

Table 14
Population

129,739 | 133,790 | 132,318 | 134,879 | 139,601 | 144,227 | 0.42%

*%k kkk *kk *kk *kk kkk

Santa Cruz County (unincorporated)

Sources:

*2010 US Census

**State of California; Department of Finance E-5 Population Estimates for January 1, 2015
***AMBAG 2014 Regional Growth Forecast; June 11, 2014

Based upon the park dedication fees collected in the last two years, all of the districts are experiencing
low or no growth.

Disadvantaged Communities

State law"! requires that LAFCOs address disadvantaged unincorporated communities within or conti-
guous to the subject agency’s sphere of influence. The purpose is to evaluate the feasibility of extending
public services to poor communities. A community is defined" as disadvantaged if it has an annual
median household income that is less than 80 percent of the statewide annual median household income.
In 2013, the California statewide median household income was $61,094", and 80% of that was $48,875.
None of the four recreation and park districts contain or abut any of the disadvantaged census tracts in
Santa Cruz County. In its planning activities the County of Santa Cruz has not identified any disadvan-
taged areas within these four districts or contiguous to their spheres of influence.

Santa Cruz LAFCO Policies

Santa Cruz LAFCO has a policy that it maintains a file of agency mission statements and meeting rules.
These can be accessed by agency boards and community members when discussing agency goals and
board meeting procedures.

1 Government Code §56430 for service reviews, and Government Code section 56425(e) for sphere reviews.
"> Water Code §79505.5.
B3 U.S. Census Bureau, 2009-2013 American Community Survey 5-Year Estimates.
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Opal Cliffs Recreation and Park District

Service Review Determinations

1)

Population and Growth

The Opal Cliffs Recreation District has an estimated population of 690 people. The District is nearly built out
under the County General Plan designations; however, the District is experiencing replacement of modest
homes with larger homes.

Disadvantaged Unincorporated Communities
There are no disadvantaged unincorporated communities within or contiguous to the sphere of influence of the
Opal Cliffs Recreation District.

Capacity of Facilities
The Opal Cliffs Recreation and Park District is maintaining a small park and a beach access. In the last ten
years, the facilities have been upgraded and are being maintained well.

Financial Ability of Agencies

Opal Cliffs Recreation District is funded through property taxes and gate fee charges. In the last ten years, the
District has maintained its facilities and has increased its year-end fund balance to $66,428. The District
continues to address accounting deficiencies identified in audit reports.

Shared Facilities
The Opal Cliffs Recreation and Park District does not share any facilities. Both the City of Capitola and Santa
Cruz County Parks maintain coastal accesses downcoast and upcoast of Opal Cliffs.

Accountability
The Opal Cliffs Recreation District is governed by a five-person board of directors.

Matters Required by Local LAFCO Policies

Santa Cruz LAFCO has adopted a policy that it will inquire whether public agencies have adopted meeting rules
and a mission statement. LAFCO maintains a file of meeting rules that is available for review by any local
agency. LAFCO'’s records were used by the District’s governmental consultant when the District's policies and
procedures were recently updated.
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Opal Cliffs Recreation District
Sphere of Influence Determinations

1) The present and planned land uses in the area, including agricultural and open-space lands.
The County General Plan applies to the Opal Cliffs area. The present and planned land uses in the District are
mostly urban residential, with small amounts of commercial and public uses. There are no agricultural uses in or
adjacent to the District. The District is within the City of Capitola’s Sphere of Influence. The City’s General Plan
would maintain the land uses similar to the current land uses, and the land uses as planned by the County.

2) The present and probable need for public facilities and services in the area.
The probable need for public recreational facilities in the District is continuing to maintain the current park
and beach access.

3) The present capacity of public facilities and adequacy of public services that the agency provides or
is authorized to provide.
The Opal Cliffs Recreation District is providing a small park and beach access. The facilities are well
maintained. The key-access system is unique for a public facility in Santa Cruz County.

4) The existence of any social or economic communities of interest in the area if the commission
determines that they are relevant to the agency.
Opal Cliffs is an urban, beach neighborhood located between similar neighborhoods in the City of Capitola and
unincorporated Live Oak. All these coastal neighborhoods are closely inter-related. Both the City and the
County are maintaining nearby beach parks and accessways. Opal Cliffs is located within the adopted Sphere of
Influence for the City of Capitola. The adopted Sphere of Influence for the Opal Cliffs Recreation District
assumes that, if it annexes to Capitola, the District will go out of existence and that the City will take over the
park and beach access.
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PRIVATES BEACH PROBLEMS ON PUBLIC VIEW: SMALL OPAL CLIFFS
RECREATION DISTRICT CITED FOR LAX BOOKKEEPING

By Jason Hoppin
Santa Cruz Sentinel
Posted: 07/10/13, 12:01 AM PDT

OPAL CLIFFS -- The public agency that oversees Privates Beach has a history of questionable
finances and poor management, including not being able to locate its own bylaws, according to
audits reviewed by the Sentinel.

The Opal CIiff Recreation District oversees access to the small, gated Pleasure Point beach,
which is the only public access to the ocean between the Hook and Capitola Village. It is
overseen by an elected board, but some are now raising questions about everything from sloppy
record-keeping to a bash at a local Chinese restaurant.

"l don't want to ascribe a motive to it, but it clearly results in a lack of accountability to the
public," Supervisor John Leopold said of the practices at Opal Cliffs.

Leopold, who represents the area, sent a stern letter June 26 to the district urging it to clean up its
finances and management practices. But the county Board of Supervisors has no official
authority over the district, and some local officials have spent years trying to get Opal Cliffs to
shape up.

John Griffith, Opal Cliffs board president, said the district is taking the county's concerns
seriously. The board met with county officials last week and is changing how it handles revenues
and is in contact with a consultant about bringing the district into compliance with state rules.

"It feels like we're on the right track here,” Griffith said.

The district generates revenue through neighborhood property taxes, state park bond revenues
and the sale of beach access cards at Freeline Design Surf Shop. It is the latter, which are
deposited in the county treasury, which Santa Cruz County Auditor-Controller Mary Jo Walker
has raised the most questions about.

For fiscal year 2010-11, the county determined $11,090 was unaccounted for. The district was
able to document $5,121 in spending, including $1,000 held as petty cash. But that leaves nearly
$6,000 unaccounted for, and the county was not exactly pleased with receipts for the spending
that was documented.

One board member apparently paid for the district's $1,442 insurance bill out of the member's
own pocket and was at least partially reimbursed. One $650 bill went for "bluff protection™ --
apparently for labor costs, which has potential income tax implications -- but no further
explanation was noted.
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And one receipt was for $772.81 in food at Capitola's Canton restaurant. The receipt said
$337.90 was spent on alcohol, but did not explain the purpose of the spending. However, a
handwritten note on a May 2011 district agenda reads "June 9th -- Freeline party,” which
coincides with the receipt.

Focused on issues

Griffith said the board previously was focused on fixing public safety issues at Privates, which
included everything from discarded hypodermic needles to a reputation as a party spot. With that
done, he said the board has implemented a tighter key card system, blaming financial
discrepancies on bad bookkeeping rather than malfeasance.

"We believe the families that live around here or anywhere really do appreciate having a safe,
family-oriented beach,” Griffith said. "And so now it's a matter of tackling all the governance
stuff and getting all the paperwork in order."

Griffith also said the board has dispatched what he described as an "independent contractor,"
who previously handled cash management duties. He said the board also holds an annual party
for Freeline, which handles the key cards for no charge, and said the board would look to scale
down the next event.

"It's just been a thank you party that we've done annually for them," Griffith said.

Griffith also said he is looking to bring on a new board member who has experience dealing with
the county, and wants to come into compliance with governance rules, which he said can be hard
to ascertain for a volunteer board.

"That's the hardest stuff for us. We all have real jobs and this is what we do in our free time," he
said.

Lax oversight

There are more than 90 special self-governing districts throughout the county. They can oversee
water, parks, firefighting, facilities and other services, and they are subject to the same open
meeting laws and accounting standards as city councils and other government entities.

But it can be tough to attract leadership, and lax adherence to financial standards is not unusual.
A 2009 Santa Cruz County Grand Jury report found larger districts functioned well, but that
smaller ones "may fall into gray areas of minimal compliance with guidelines and statutes in the
operation of their districts."”

The problems at Opal Cliffs have been raised repeatedly, with county officials -- including the
county's top lawyer -- meeting with the district and even offering the name of a bookkeeper to
help keep things in order.
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The Opal CIiff Recreation District dates to the post-World War Il era, and its management of
Privates Beach has been controversial. Prior to 2009, it allowed the public access to the stairway
leading to beach for an annual membership of $100.

The state Coastal Commission saw that as exclusionary, and in 2009 agreed to approve bluff-top
improvements, including a shower, if the district sold daily passes to members of the public.
Those passes cost $5, with revenues kept separate from the register at Freeline, which has not
been accused of wrongdoing.

It is the handling of those revenues that are raising the most questions. While the district is
subject to county audits, it does not fall under the control of the county Board of Supervisors.
Even if Opal Cliffs fails to clean up its books, the county has no power to act.

But the Local Area Formation Commission, or LAFCO, does oversee aspects of special districts,
including their dissolution. That can occur through the district's own initiative, a petition, or a
lengthy, LAFCO-initiated process.

If Opal Cliffs were dissolved, it appears Privates Beach would revert to county management and
be subject to the same rules as other county parks. Leopold said he doesn't think the issue needs
to go that far.

"I think there are qualified people who would be committed to running the district efficiently that
live in the neighborhood,” he said. "I've talked to many of them."

Two Opal Cliffs board members, famed surfer Robert "Wingnut" Weaver and Michael Carlton,
are up for re-election in November.

When asked, Griffith said he did not think the county was targeting Opal Cliffs in order to take
over Privates.

"Not at all, and they don't want to take it over either,” Griffith said,

Follow Sentinel reporter Jason Hoppin at Twitter.com/scnewsdude
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Opal Cliffs Recreation District

2017 - 2018 Budget
Budget
Fund 76535 Amount
Revenue
40100 Property Tax 2,800
40106 Property Tax 1,800
40110 Property Tax 55
40130 Property Tax 10
40150 Property Tax 200
40151 Property Tax 15
40160 Property Tax 10
40161 Property Tax 10
Total Property Tax 4,900
40430 Interest 750
Total Interest 750
42002 Park & Rec Fees 80,000
Total Park & Rec Fees 80,000
Total Revenue 85i650
Expenditures
615635 OTHER INSURANCE 2,000
61845 MAINT-STRUCT/IMPS/GRDS-OTH-SRV 5,000
62223 SUPPLIES 500
62301 ACCOUNTING AND AUDITING FEES 1,150
62395 TEMPORARY CONTRACT SERVICES (Ambassadors) 33,000
62360 LEGAL SERVICES
Legal pre-trial 30,000
Legal litigation 20,000
62376 PLANNING SERVICES
County permits 10,000
63070 UTILITIES 500
Total Expenditures 1 °2|1 50
Net Revenues of Expenditures {16,500)
Designated Reserves
34303 COMMITTED - ECONOMIC UNCERTNTY
34381 DESIGNATED - CAPITAL IMPRVMNTS
Total Designated Amounts 0
Net Revenues of Expenditures & Reserves {16,500)

Opal Cliffs Recreation District 2017 - 2018 Budget Narrative

The Opal Cliffs Recreation District 2017 - 2018 budget reflects general ledger
account changes that better reflect the true operational activities of the district.
Every effort will be made to correctly indicate the posting account:

The District, recognizing the inevitable likelihood of a natural disaster
destroying the OCRD park infrastructure, must create a reserve for emergericy
capital expenditures. The reserve must be sufficient to meet the costs for
demolition of damaged structures, engagement of legal, financial, architectural
and design professionals, community outreach, permitting, environmental
studies, construction, construction impact mitigation, public safety and
recommissioning.

The District recognizes that it is prudent to create a reserve for economic
uncertainties. Such a reserve should be of sufficient size to allow the District to
maintain operations and to operate the Ambassador Program for a penod
hecessary to regenerate a sustainable revenue stream.
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STATE OF ‘CAI.IFORNM—THE RESOURCES AGEN(_‘. - { PETE WILSON, Governor

CALIFORNIA COASTAL COMMISSION

CENTRAL COAST AREA OFFICE D E @ E ” W E

640 CAPITOLA ROAD
SANTA CRUZ, CA 95062

(408) 479-3511 : FEB. 4 1992 Page 1 of 2

CALIFORNIA Date: January 9, 1992
COASTAL COMAISSICN *© Permit No._P-80-393
CENTRAL COAST AREA '

COASTAL DEVELOPMENT PERMIT

On April 13, 1981, the California Coastal Commission granted to

the Opal C1iffs Recreation District
this permit subject to the attached Standard and Special conditions, for
development cons1st1ng of:

Replace and rawse fences around accessway

more specifically described in the application f1}e in the Commission offices.

The development is within the coastal zone in Santa Cruz County at
4520 Opal C1iffs Drive, Live Oak APN: 33-151-27.

Issued on behalf of the california Coastal Commission by

PETER DOUGLAS
Executive Director

By:V Les tzééqu// N

Title: Chief of Permits

ACKNOWLEDGMENT

The undersigned permittee acknowledges receipt of this permit and agrees to abide
by all terms and conditions thereof.

The unders1gned permittee acknow1edges that Government Code Section 818.4 which
states in pertinent part, that: "A public entity is not 1iable for injury caused
by the issuance. . . of any permit. . ." applies to the issuance of this permit.

IMPORTANT: THIS PERMIT IS NOT VALID UNLESS AND UNTIL A COPY OF THE PERMIT WITH
THE SIGNED ACKNOWLEDGEMENT HAS BEEN RETURNED TO THE COMMISSION OFFICE. 14 Cal.
Admin. Code Section 13158(a).

s 2t Shore

Date Signature of Permittee

. ' . 7 RE EE [
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.COASTAL DEVELDPMENT PERMIT

Page 2 of 2
Permit No. P-80-393

STANDARD CONDITIONS:

1.

Notice of Receipt and Acknowledgment. The permit is not valid and _
development shall not commence until a copy of the permit, signed by the
permittee or authorized agent, acknowledging receipt of the permit and
acceptance of the terms and conditions, is returned to the Commission office.

Expiration. If development has not commenced, the permit will expire two
years from the date on which the Commission voted on the application.
Development shall be pursued in a diligent manner and completed in a
reasonable period of time. Application for extension of the permit must be
made prior to the expiration date. : .

Compliance. A1l development must occur in strict compliance with the
proposal as set forth in the application for permit, subject to any special
conditions set forth below. Any deviation from the approved plans must be
reviewed and approved by the staff and may require Commission.approval.

Interpretation. Any questions of intent or interpretation -of any condition
will be resolved by the Executive Director or the Commission.

Inspections. The Commission staff shall be allowed to.inspect the site and
the project during its development, subject to 24-hour advance notice.

Assignment. The permit may be assigned to any qualified person, provided
assignee files with the Commission an affidavit accepting all terms and
conditions of the permit.

Terms _and Conditions Run with the Land. These terms and conditions shall be
perpetual, and it is the intention of the Commission and the permittee to
bind all future owners and possessors of the subject property to the terms
and conditions.

SPECIAL CONDITIONS: See page 3 of Staff Report.
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STATE OF CALIFORNIA—THE RESOURCES AGENL

CALIFORNIA COASTAL COMMISSION

CENTRAL COAST AREA OFFICE
640 CAPITOLA ROAD

SANTA CRUZ, CA 95062
(408) 479-3511

. ' PETE WILSON, Governor

NOTICE OF COMMENCEMENT OF CONSTRUCTION -

I/We hereby notify the CALIFORNIA COASTAL COMMISSION that. I/We

began the development authorized by Permit Number P-80-393

on . and that the development will be
Date Construction Began

completed in accordance with any conditions imposted in the permit.

| - T2l fbrr

Signature of Applicant or
Representative
OPAL CLIFFS‘RECREATION DIST.

S~ 3/-Fo

Date
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STATE OF CALIFORNIA - THE RESOURCES AGENCY ARNOLD SCHWARZENEGGER, GOVERNOR

CALIFORNIA COASTAL COMMISSION

CENTRAL COAST DISTRICT OFFICE

725 FRONT STREET, SUITE 300
SANTA CRUZ, CA 95060
PHONE: (831) 427-4863

FAX: (831) 427-4877

WEB: WWW.COASTAL.CA.GOV
5 p Filed:
MU . 180" day: 1/29/2009
‘( ( T Staff report prepared: 12/18/2008 , 4
C DH T Staff report prepared by: Susan Craig )+
o Staff report approved by: DAL an Carl
7 Hearing date: 1/7/2009

COASTAL DEVELOPMENT PERMIT AMENDMENT APPLICATION

Application number....... P-80-393-Al, Privates Beach Accessway Improvements
Applicant.........coooeeeneeee. Opal Cliffs Recreational District

Project location............... Privates Beach Accessway located at 4250 Opal Cliff Drive in the
unincorporated Live Oak area of Santa Cruz County.

Project description......... Installation of outdoor sand-rinse shower; upgrade of existing water faucet and
' water meter; landscaping and associated irrigation; replacement of existing
wood stairway railings with metal railings; replacement of an existing
concrete pathway with colored concrete; after-the-fact recognition of a 9-foot-
tall fence and locked gate at the entrance and sides of the accessway; and
installation of two new sections of 9-foot-tall wrought iron fencing that will
extend for 30 additional feet along the side property boundaries.

File documents................ Coastal Commission Coastal Development Permit (CDP) File Number P-80-
393; Santa Cruz County File Number 07-0639.

Staff recommendation ...Approve with Conditions

A.Staff Recommendation

1. Summary of Staff Recommendation ‘

The Opal Cliffs Recreation District (OCRD) is a special district that is a component of Santa Cruz
County government, and whose members are the owners of the surrounding residential properties in the
Opal Cliffs area (generally extending from 41st Avenue to the City of Capitola city limits) of Live Oak.
OCRD owns and operates the Privates Beach Accessway (PBA). The PBA includes a one-quarter-acre
park area located on the blufftop between Opal CIiff Drive and the blufftop edge. A path through this
park area leads to a stairway that provides access to the beach (Privates Beach) below. The PBA is the
only vertical accessway to the coast between 41st Avenue and Hooper Beach, a distance of over a mile
marked by high bluffs and residential development for the majority of the seaward side of the road that
together strictly limit access opportunities along this shoreline, including visual access. As a result, the
PBA is an important and significant accessway for Opal Cliffs as well as for the overall Live Oak beach
area.

2N
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CDP Application P-80-393-A1
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In 1981, the Commission authorized a six-foot tall chain link fence with a gate fronting the accessway
(CDP P-80-393). In 1991, a public access management program for the PBA was approved (as part of
condition compliance for the Commission’s base CDP action). The access program included provisions.
allowing an annual gate access fee (then $20 for a key) to use the PBA. Thus, by virtue of the
Commission’s action and the subsequent access program, the existing permitted access setup is that the
public is charged a fee to access the beach through the Privates Beach Accessway. Both OCRD members
and non-OCRD members are required to pay the fee, although OCRD members pay a reduced rate that
accounts for the OCRD assessment they pay on their property taxes.

OCRD proposes t0 undertake a variety of beneficial improvements to the PBA behind the gate including
a new sand-rinse shower, water faucet upgrade, new metal stairway railings, and Jandscaping. These
improvements would increase the utility of this accessway for users, and can be found consistent with
the Coastal Act and the LCP.

OCRD also proposes to replace the previously authorized chain link fence and gate with a larger and
more massive fence and gate that is wrought iron, 9-feet tall, and topped with curved and pointed tips
extending toward Opal Cliff Drive. The larger gate was already installed without benefit of a CDP
sometime in the late 1990s, and thus this component of the application is an after-the-fact request to
authorize the increased scale, size, and configuration of the fence and the gate. OCRD also proposes two
new 30-foot-long sections of similar style 9-foot-high fence along the side property boundaries. OCRD
indicates that the new fences (including the unpermitted existing fence/gate) are necessary to stop people
from climbing over/around the gate without paying a fee.

The proposed after-the-fact increased fence/gate fortifications and the new fence extensions present a
barrier to public access use. This fencing change will have a chilling effect on all public access to this
location because the proposed height, scale, and spiked configuration of the fence and locked gate tend
to be perceived as unwelcoming, thus imposing both a physical and a psychological impediment to most
beach goers as compared to the existing permitted baseline of a low-key, six-foot chain link fence. Such
public recreational access impacts have been ongoing for a decade or more since the fence/gate was
modified without a CDP. When combined with the fact that OCRD now charges a $100 dollar fee for an
annual access pass, public access has been severely curtailed at this important vertical access location.

This public access barrier cannot be found consistent with LCP and Coastal Act mandates requiring
maximum public recreational access opportunities. The most appropriate way to offset such impacts, and
to find LCP and Coastal Act consistency, is to make sure that if the public is going to be charged a fee to
access this site, then the fee structure must be reasonable, revenues from it need to be directed to the
accessway, and it must be implemented according to well-defined and understood parameters, including
with respect to monitoring and reporting to ensure that to be the case over time. Staff therefore
recommends that the Commission approve the proposed development subject to the submittal of an
updated public access management plan that accounts for these provisions. As SO conditioned, the
Commission can find the project consistent with the public access and recreation policies of the Coastal
Act and the LCP.
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2. Staff Recommendation on CDP Amendment

Staff recommends that the Commission, after public hearing, approve a coastal development permit
amendment for the proposed development subject to the standard and special conditions below.

Motion. I move that the Commission approve Coastal Development Permit Amendment Number
P-80-393-A1 pursuant to the staff recommendation.

Staff Recommendation of Approval. Staff recommends a YES vote. Passage of this motion
will result in approval of the coastal development permit amendment as conditioned and
adoption of the following resolution and findings. The motion passes only by affirmative vote of
a majority of the Commissioners present.

Resolution to Approve a Coastal Development Permit Amendment. The Commission hereby
approves the coastal development permit amendment on the grounds that the development as
conditioned, will be in conformity with the policies of Chapter 3 of the Coastal Act. Approval of
the coastal development permit amendment complies with the California Environmental Quality
Act because either: (1) feasible mitigation measures and/or alternatives have been incorporated to
substantially lessen any significant adverse effects of the amended development on the
environment; or (2) there are no feasible mitigation measures or alternatives that would
substantially lessen any significant adverse effects of the amended development on the
environment.
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D. Exhibits
Exhibit A: Location Maps
Exhibit B: Project Plans
Exhibit C: Photographs of the Project Site
Exhibit D: CDP P-80-393
Exhibit E: CDP P-80-393 Access Program
- Exhibit F: LCP Figure 7-2 (Santa Cruz County Public Parks and Recreation Facilities)

B.Findings and Declarations
The Commission finds and declares as follows:

1. Project Location and Description

A. Project Locatioh and Background

Santa Cruz County Regional Setting

Santa Cruz County is located on California’s central coast and is bordered to the north and south by San
Mateo and Monterey Counties (see Exhibit A). The County’s shoreline includes the northern half of the
Monterey Bay and the rugged north coast extending to San Mateo County along the Pacific Ocean. The
County’s coastal zone resources are varied and oftentimes spectacular, including the Santa Cruz
Mountains coastal range and its vast forests and streams; an eclectic collection of shoreline
environments ranging from craggy outcrops to vast sandy beaches (in both urban and more rural
locations); numerous coastal wetland, lagoon and slough systems; habitats for an amazing variety and
number of endangered species; water and shore oriented recreational and commercial pursuits, including
world class skim-boarding, bodysurfing, and surfing areas; internationally renowned marine research
facilities and programs; special coastal communities; vast State Park lands; and the Monterey Bay itself.
The unique grandeur of the region and its national significance was formally recognized in 1992 when
the area offshore of the County became part of the Monterey Bay National Marine Sanctuary (MBNMS),
the largest of the thirteen such federally protected marine sanctuaries in the nation.

Santa Cruz County’s rugged mountain and coastal setting, its generally mild climate, and its well-honed
cultural identity combine to make the area a desirable place to both live and visit. As a result, the County
has seen extensive development and regional growth over the years that the California Coastal
Management Program has been in place. In fact, Santa Cruz County’s population has more than doubled
since 1970 alone with current State estimates indicating that the County is home to over one-quarter of a
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million persons.! This level of growth not only increases the regional need for housing, jobs, roads,
urban services, infrastructure, and community services, but also the need for park areas, recreational
facilities, and visitor serving amenities. For coastal counties such as Santa Cruz where the vast majority
of residents live within a half-hour of the coast, and most significantly closer than that, coastal zone
resources are a critical element in helping to meet these needs. Furthermore, with coastal parks and
beaches themselves attracting visitors into the region, an even greater pressure is felt at coastal
recreational systems. With the Santa Cruz County shoreline and beaches providing arguably the warmest
and most accessible ocean waters in all of Northern California, and with the large population centers of
the San Francisco Bay area, San Jose, and the Silicon Valley nearby, this type of resource pressure is
particularly evident in coastal Santa Cruz County.

Live Oak Beach Area

Live Oak is the name for the unincorporated segment of Santa Cruz County located between the City of
Santa Cruz (upcoast) and the City of Capitola (downcoast) (see Exhibit A). Live Oak is home to some of
the best recreational beaches and ocean waters in the Monterey Bay area. Not only are north Monterey
Bay weather patterns more conducive to beach and ocean recreation than the rest of the Monterey Bay
area, and not only is it also home to multiple world class surfing areas, but north bay beaches are
generally the first beaches accessed by visitors coming from the north of Santa Cruz. With Highway 17
providing the primary access point from the north (including from the San Francisco Bay Area, San Jose
and the Silicon Valley) into the Monterey Bay area, Santa Cruz, Live Qak, and Capitola are the first
coastal areas that visitors encounter upon traversing the Santa Cruz Mountains. As such, the Live Oak
beach area is an important coastal access asset for not only Santa Cruz County, but also the entire central
and northern California region.

Walking, biking, skating, viewing, skimboarding, bodysurfing, surfing, fishing, sunbathing, and more
are all among the range of recreational activities possible along the Live Oak shoreline. In addition, Live
Oak also provides a number of different coastal environments including sandy beaches, rocky tidal areas,
blufftop terraces, and coastal lagoons. These varied coastal characteristics make the Live Oak shoreline
unique in that a relatively small area (roughly three miles of shoreline) can provide different recreational
users a diverse range of alternatives for enjoying the coast. By not being limited to one large, long beach,
or solely an extended stretch of rocky shoreline, the Live Oak shoreline accommodates recreational users
in a manner that is typical of a much larger access system.

Primarily residential with some concentrated commercial and industrial areas, Live Oak is now a
substantially urbanized area with few major undeveloped parcels remaining. Development pressure has
been disproportionately intense for this section of Santa Cruz County. Because Live Oak is projected to
absorb the majority of the unincorporated growth in Santa Cruz County, development pressure will
likely continue to tax Live Oak’s public infrastructure (e.g., streets, parks, beaches, etc.) as the remaining

! Census data from 1970 show Santa Cruz County with 123,790 persons; California Department of Finance estimates for 2007 indicate
that over 265,183 persons reside in Santa Cruz County (State of California, Department of Finance, July 1, 2007 County Estimates
Ranked by Size, Numeric and Percent Change since July 1, 2006; Sacramento, California; July 2007).
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vacant parcels are developed and developed residential lots are re-developed with larger homes.> Given
that the beaches are the largest public facility in and out of the Live Oak coastal zone, this pressure will
be particularly evident along the shoreline.

Project Site

The Privates Beach Accessway (PBA) is located in the Opal Cliffs area of Live Oak. Opal Cliffs is the
name for the area extending roughly from 41* Avenue to the City of Capitola city limits. This stretch of
coastline is almost exclusively described by a row of private residential properties that are perched atop
the bluffs located seaward of the first through public road (Opal Cliff Drive). As a result, seaward public
views and access from Opal CIiff Drive have been extremely curtailed. The PBA is the only vertical
accessway to the beach and shoreline for the roughly one-mile stretch of coastline between 41" Avenue
(upcoast) and Hooper Beach in Capitola (downcoast). In addition, it is the only location along Opal Cliff
Drive where the public is afforded a through blue-water view because the view from the street is
otherwise blocked by houses. See Exhibit A for project location maps.

The PBA is accessed via Opal Cliff Drive. Five parking spaces, which are perpendicular to Opal CIliff
Drive, face a wrought iron fence and locked gate (see discussion in “Opal Cliffs Recreation District
Background” section below) that controls access to the PBA and the pocket beach below, which is
known locally as “Key beach” or “Privates.” The park-like component of the project site located on the
bluff top is approximately one-quarter acre in size. A path through this park area leads to a stairway that
provides access to the beach and ocean below. Some lateral beach-level access to the pocket beach at
this location is also available from both up and down coast, but such access is generally limited to very
low tides, due at least in part to the large piles of riprap and rubble that front much of the Opal Cliff
bluffs. The majority of the bluffs along “Key Beach/Privates” are armored at their base by an eclectic
mix of rip rap, concrete cylinders, stepped concrete retaining walls, wooden walls, and a variety of
vertical concrete seawalls. See photographs of the PBA in Exhibit C.

- During times of good surf and/or good weather, the PBA is staffed by an attendant who monitors the
accessway, including keyed gate access.

B. Opal Cliffs Recreation District Background

The Opal Cliffs Recreational District (OCRD) was formed in 1949 by a resolution of the Santa Cruz
County Board of Supervisors. OCRD is a special public district component of County government that
owns and operates the PBA and nothing else. The members of OCRD are the owners of the surrounding
residential properties in the Opal Cliffs area (see page 3 of Exhibit A). OCRD charges a fee for OCRD
and non-OCRD members to accessway the PBA and use the beach access stairway. For those who live
or own property within the OCRD’s boundaries, the County assesses a $50.00 fee on each residential
parcel’s yearly property taxes. These assessed fees, however, are not distributed directly to the OCRD

2 Live Oak is currently home to some 20,000 residents, and the LCP indicates that build-out would add approximately 10,000 Live Oak
residents, and would require 150 to 180 acres of park acreage. Although Live Oak accounts for less than 1% of Santa Cruz County’s
total land acreage, this projected park acreage represents nearly 20% of the County’s total projected park acreage.

((é‘ Exhibit 11
A-3-SCO-18-0004

California Coastal Commission Page 6 of 54




CDP Application P-80-393-A1
Privates Beach Accessway Improvements
Page 7

but instead are directed to the County’s general Parks and Recreation fund. In addition to this assessed
fee, OCRD members (after providing proof of residency in the OCRD) pay $50.00 per year to the OCRD
to obtain a key card to gain access through the gate to the beach.

In order for non-OCRD members (i.e., the general public) to gain access to the OCRD’s recreational
facilities, including the beach, the general public must purchase a key to open the facility’s locked gate.
The keys are sold at a nearby surf shop. A sign posted on the fence adjacent to the locked gate informs
the general public of the location and operating hours of the surf shop. The cost of a key card to access
the OCRD is $100.00 per year (starting June 1* of each year). If a key card is not purchased until the
following January, the cost of the key card drops to $50.00; if not purchased until the following April,
the key card costs $25.00. The key revenue provides the budget for the operations of the PBA (including
yearly maintenance, insurance, the salary for a gate attendant, and other incidental expenses). The key
card fees do not, however, pay for capital improvements, such as those proposed by this project.

Federal and State public grants and entitlements have been used to pay for capital improvements in the
District over the years. For example, significant damage to the stairway leading to the beach was caused
by the October 17, 1989 earthquake. The Federal Emergency Management Agency and its State
counterpart (the State Natural Disaster Assistance Act Program) granted public funds at that time to
reconstruct the stairway access to the recreation area in conformity with public safety codes. Other
public grant funds have been used for construction of capital improvements to the OCRD from
California Bond Acts in 1974, 1986, and 1988. The improvements proposed under the current project
will be paid for through grant money obtained from Proposition 40 (The California Clean Water, Clean
Air, Safe Neighborhood Parks, and Coastal Protection Act of 2002).

Although OCRD is listed as a County Public Park in the County’s LCP (see Exhibit F), it is an anomaly
because it is not administered by the County Parks and Recreation Department and the County is not
interested in taking over responsibility of the property from the OCRD due to liability, maintenance, and
cost concerns, especially given the budget constraints under which the County is currently operating.

Permitting and Violation History

In 1981, prior to certification of Santa Cruz County’s LCP, the Commission granted a permit to the
OCRD for replacement of a 5-to-6-foot tall chain link fence with a gate on the street frontage, and 3-to-
5-foot wooden fencing on the side yards of the project site, with a 6-foot high chain link fence around
these three sides of the project site. Although the Commission’s staff report acknowledged that some
form of access control was appropriate here, it emphasized that there was no signage or other
notification on the site to indicate that keys to locked gate were available, and that the application could
not be found consistent with Sections 30210-12 of the Coastal Act without confirmation of the
availability of keys or some other means of assuring public access (see Exhibit D for a copy of the CDP
staff report).

The 1981 CDP was conditioned to require submission of a public access program for review and
approval by the Executive Director. The submitted public access program was approved and a deed
restriction containing the public access program was recorded against the property in November 1991
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(see Exhibit E). Although the Commission’s action did not identify nor directly authorize an access fee
to use the PBA, the recorded access program includes this “pay to use” feature. The access program also
requires signage to be posted on the property indicating park hours (dawn to dusk), the annual fee to
obtain a key for access, the location where the keys can be purchased (including a map), and contact
information for the OCRD. The access program describes that access to the park and associated beach
will be provided for an annual fee by purchasing a key, and that the revenue generated from the key
purchases will be used to pay for the annual budgeted operating costs of the OCRD The access program
does not place a limit on the amount of fee that can be charged to enter the park,’ and allows changes to
the annual key purchase fee at the discretion of the OCRD. The 1981 approval was silent on the use of
an attendant at the gate leading to the beach.

Unpermitted development occurred at the proposed project site prior to submission of this permit
amendment application. The unpermitted development included replacing the Commission-authorized
six-foot-tall chain link fence fronting the accessway with a nine-foot-tall wrought iron fence with barbed
and curved tips topped with razor wire, and the addition of an attendant at the gate access. OCRD has
indicated that it is not sure when the nine-foot-tall fence and the razor wire were installed, but it appears
clear from site photographs and anecdotal observations that it was sometime in the 1990s. According to
OCROD, the gate attendant has been present since the early 1990s. Upon becoming aware of the lack of
an appropriate permit for such development Commission enforcement staff opened a Coastal Act
enforcement case on April 21, 2006.* In 2006, OCRD removed the razor w1re at enforcement staff’s
request but did not stop using an attendant at the gate.

Through this amendment application OCRD is requesting an after-the-fact authorization for the
unpermitted wrought iron fencing/gate that appears to have been in place for over a decade. The
Commission notes that although it is willing to review this CDP amendment application request, such
review does not constitute a waiver of any legal action that may independently be pursued with respect
to the violation, nor does it constitute an admission as to the legality of any development undertaken on
the site without a coastal development permit.

C. Project Description

The proposed project includes improvements to the park area located on the bluff top, as well as
improvements to the stairway railings. Specifically, the proposed project includes: 1) installation of an
outdoor “sand rinse” shower; 2) upgrade of an existing water faucet and water meter; 3) replacement of
an existing concrete pathway with colored concrete; 4) new landscaping, including a mixture of drought-
tolerant native and noninvasive exotic plants in the quarter-acre park area atop the bluff, and associated
drip irrigation (the existing lawn area adjacent to the gate will remain); 5) replacement of existing
wooden stairway railings with metal railings; 6) placement of fieldstone boulders to be used for seating
areas; 7) after-the-fact approval of the unpermitted 9-foot-tall wrought iron fence within the front and
side yard setbacks; and 8) installation of two new sections of 9-foot-tall wrought iron fencing that would

3 In 1992 the annual fee was $20.00.
4 Case Number V-3-06-012.
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extend for 30 additional feet along each of the side property boundaries. See Exhibit B for project plans
and Exhibit C for photographs of the project site and the unpermitted fence.

D. Standard of Review

The proposed project is an amendment to the permit the Commission issued to the OCRD in 1981 prior
to certification of the Santa Cruz County LCP. As a result, the permit falls under the Commission’s
coastal permitting jurisdiction. However, because there is now a certified LCP, the standard of review is
the Santa Cruz County certified LCP and, because the project is located between the first public road and
the sea, the public access and recreation policies of the Coastal Act.

2. Issue Analysis

A. Public Access and Recreation

Applicable Policies
Coastal Act Sections 30210 through 30214 and 30220 through 30224 specifically protect public access
and recreation. In particular:

Section 30210. In carrying out the requirement of Section 4 of Article X of the California
Constitution, maximum access, which shall be conspicuously posted, and recreational
opportunities shall be provided for all the people consistent with public safety needs and the
need to protect public rights, rights of private property owners, and natural resource areas from
overuse.

Section 30211. Development shall not interfere with the public's right of access to the sea where
acquired through use or legislative authorization, including, but not limited to, the use of dry
sand and rocky coastal beaches to the first line of terrestrial vegetation.

Section 30212(a). Public access from the nearest public roadway to the shoreline and along the
coast shall be provided in new development projects...

Section 30213. Lower cost visitor and recreational facilities shall be protected, encouraged,
and, where feasible, provided. Developments providing public recreational opportunities are
preferred. ...

Section 30220. Coastal areas suited for water-oriented recreational activities that cannot
readily be provided at inland water areas shall be protected for such uses.

Section 30221. Oceanfront land suitable for recreational use shall be protected for recreational
use and development unless present and foreseeable future demand for public or commercial
recreational activities that could be accommodated on the property is already adequately
provided for in the area.

Section 30223. Upland areas necessary to support coastal recreational uses shall be reserved
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for such uses, where feasible.

Coastal Act Section 30240(b) also protects parks and recreation areas such as the Privates Beach
Accessway and the beach below. Section 30240(b) states:

Section 30240(b). Development in areas adjacent to environmentally sensitive habitat areas and
parks and recreation areas shall be sited and designed to prevent impacls which would
significantly degrade those areas, and shall be compatible with the continuance of those habitat
and recreation areas.

The Santa Cruz County LCP list the Privates Beach Accessway as a “Santa Cruz County Public Park and
Recreation Facility” (see LCP Figure 7-2 in Exhibit F). The LCP also acknowledges the Opal Cliffs
region of the County as a “high use beach access area:”

LCP Parks, Recreation and Public Facilities Program 4. Seek funding to develop beach
operations and management plans for high use beach access areas such as Rio del Mar, Opal
Cliffs, Sunny Cove, and Moran Lake and those beach access areas that have State Coastal
Conservancy funded accesses. Incorporate the management plans into the LCP. (Responsibility:
County Parks, Planning Department).

The LCP also requires that public access and recreation opportunities be maximized, and that shoreline
land appropriate for coastal access and recreation uses and facilities be protected for that purpose. For
example, applicable LCP objectives, programs, and policies include:

LUP Objective 2.22 Coastal Dependent Development. To ensure priority for coastal-dependent
and coastal-related development over other development on the coast.

LUP Policy 2.22.1 Priority of Uses within the Coastal Zone. Maintain a hierarchy of land use
priorities within the Coastal Zone:

First Priority: Agriculture and coastal-dependent industry.

Second Priority: Recreation, including public parks; visitor serving commercial uses; and
coastal recreation facilities.

Third Priority: Private residential, general industrial, and general commercial uses.

LUP Policy 2.22.2 Maintaining Priority Uses. Prohibit the conversion of any existing priority
use to another use, except for another use of equal or higher priority.

LUP Objective 7.1a Parks and Recreation Opportunities. To provide a full range of public and
private opportunities for the access to, and enjoyment of, park, recreation, and scenic areas,
including the use of active recreation areas and passive natural open spaces by all ages, income
groups and people with disabilities with the primary emphasis on needed recreation facilities
and programs for the citizens of Santa Cruz County.
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LUP Objective 7.7a Coastal Recreation. To maximize public use and enjoyment of coastal
recreation resources for all people, including those with disabilities, while protecting those
resources from the adverse impacts of overuse.

LUP Objective 7.7b Shoreline Access. To provide a system of shoreline access to the coast with
adequate improvements to serve the general public and the coastal neighborhoods which is
consistent with the California Coastal Act, meets public safety needs, protects natural resource
areas from overuse, protects public rights and the rights of private property owners, minimizes
conflicts with adjacent land uses, and does not adversely affect agriculture, subject to policy
7.6.2.

LUP Program 7.7f (Establish Access Signing). Establish an access signing program which: (1)
Removes incorrect, misleading, and confusing signs. (2) Develops, installs, and maintains
standard signs for primary destinations and neighborhood accessways and designates
appropriate locations for these signs. (Responsibility: County Parks, Public Works).

LUP Policy 7.7.1 Coastal Vistas. Encourage pedestrian enjoyment of ocean areas and beaches
by the development of vista points and overlooks with benches and railings, and facilities for
pedestrian access to the beaches...

LUP Policy 7.7.4 Maintaining Recreation-Oriented Uses. Protect the coastal blufftop areas and
beaches from intrusion by nonrecreational structures and incompatible uses to the extent legally

possible without impairing the constitutional rights of the property owner, subject to policy
7.6.2.

LUP Policy 7.7.10 Protecting Existing Beach Access. Protect existing pedestrian...and bicycle
access to all beaches to which the public has a right of access, whether acquired by grant or
through use, as established through judicial determination of prescriptive rights.... Protect such
beach access through permit conditions ...

Analysis

In general, the proposed improvements inside of the gate will provide improved public access amenities
for users of the Privates Beach Accessway, consistent with the public access and recreation requirements
of the Coastal Act and the Santa Cruz County LCP. However, the proposed amendment brings to the
forefront issues regarding maximizing public recreational opportunities.

One of the primary functions of the Coastal Act and the LCP is to protect and maximize the public’s
ability to access the coast. In this case the OCRD limits access to this stretch of coast by gating the
accessway and by requiring that visitors pay a fee for access to this public park and to the stairs that lead
down to the beach. The Commission authorized the gated access in 1981, with the understanding that
public access would be readily available, and Commission staff signed off on an access program for the
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site in 1991 (see Exhibit E).’

Thus, by virtue of the Commission’s action and that access program, the existing permitted gated access
(bracketing for a moment the unpermitted 9-foot-tall fencing) is that the public is charged a fee to access
the beach through the Privates Beach Accessway. This is not the most LCP and Coastal Act consistent
public recreational access setup generally, and it is certainly not the most LCP and Coastal Act
consistent setup for a public facility built and improved with public funds. Rather, as a publicly funded
and developed accessway, including through the use of State bond funds that would be used for the
current proposed improvements, it would be most appropriate for the public to be able to access the
Privates Beach Accessway for free, without fences, gates, fees, and related encumbrances, as is the
standard protocol for all other County coastal recreational accessways. However, such an outcome is not
proposed by the OCRD. On this point, the Commission concurred in 1981 based on an assessment that
the unstable and hazardous nature of the bluffs in the area limited access, and that allowing some gated
access was sufficient at this location (see Exhibit D). Since that time, however, not only have there been
significant advances in terms of the siting, designing, and building of stairways and related access
features in such a way as to ensure their continued stability and utility (including in relation to a dynamic
and eroding coast), it is also apparent that this accessway is significant and important in that it provides
the only direct access to over a mile of shoreline, including pocket beaches and significant surfing areas.
In addition, it is now apparent that the public access program required by the original CDP does not
ensure that access is readily available to the public. Were access readily available, members of the public
would have obtained keys to access the beach, rather than scaling the 6-foot-tall fence to enter the beach
area, precipitating OCRD’s construction of the 9-foot-tall fence submitted for approval as part of this
amendment.

The proposed after-the-fact increased fence/gate heights have a chilling effect on all public access to this
location because the proposed height, scale, and spiked configuration of the fence and locked gate tend
to be perceived as unwelcoming, thus imposing both a physical and a psychological impediment to most
beach goers as compared to the existing permitted baseline of a low-key, six-foot-tall chain link fence.
Such public recreational access impacts have been ongoing since the 1990s. Thus, this amendment,
which would further restrict public access at this location, cannot be approved consistent with the above
cited LCP and Coastal Act access and recreation policies absent mitigation. Although the improvements
on the seaward side of the fence help to begin to offset these adverse impacts, such improvements alone
cannot completely alleviate such impacts.

The most appropriate way to offset such impacts, and to find LCP and Coastal Act consistency, is to
make sure that if the public is going to be charged a fee to access this site, then the fee structure needs to
be kept reasonable, revenues from it need to be applied to the accessway, and it needs to be implemented
according to well-defined and understood parameters, including with respect to monitoring and reporting

5 The Commission’s 1981 CDP action did not include an expiration date. As a result, the CDP approval remained valid ten years later in
1991 when the OCRD finalized condition compliance for the 1981 action.
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over time.® In other words, the Commission has learned much in terms of accessway management over
the years, and it is clear that the parameters for the Privates Beach Accessway have not assured that
public access to the area is readily available, as intended in the original CDP. Thus, under the existing
situation, public access to the park amenities and the beach below the OCRD is not maximized and is
not readily available, inconsistent with the requirements of the Coastal Act, the LCP, and the base CDP.
The specific attributes of an approvable project are described in the sections that follow.

Fee Structure and Day Use

Currently the yearly cost of a key card to access the Privates Beach Accessway is $100.00 (starting June
Ist of each year). If a key card is not purchased until the following January, the cost of the key card
drops to $50.00; if not purchased until the following April, the key card cost drops to $25.00. Given the
relatively high cost, the key card program is primarily geared toward members of the OCRD (i.e. those
who own property within the OCRD’s boundaries) and those nearby residents who have the ability and
desire to access the park on a regular basis throughout the year, thus making the cost of the key card
worthwhile. The high cost of a key card, however, is exclusionary to those who may wish to access the
park once or a few times a year, such as visitors from out of the area or other nearby local residents who
may only wish to access the park on a very limited basis. It is highly unlikely that these persons would
pay $100.00 (or even $25.00 in April) to obtain a key card in order to enter the park and access the beach
once or twice a year. And, if they did, the cost of such access would be extremely high, and certainly not
the free/low-cost access envisioned by the Coastal Act and the LCP. Therefore, as currently
implemented, the access program is discriminatory to those who wish to access the park and the stairway
access to the beach on an infrequent basis. For this reason, the access program is inconsistent with the
Coastal Act’s requirements to maximize public recreational access opportunities, and to provide lower-
cost visitor recreational facilities.

One way to resolve this issue would be to significantly reduce the cost of the gate fee so that infrequent
visitors are not overly penalized. However, such a reduction could mean that the OCRD does not
generate enough funds for upkeep. A more appropriate remedy for this problem is to determine and
institute an appropriate day-use fee for those who wish to use the park’s facilities and gain access to the
stairway to the beach on an infrequent basis. Nearby state beaches, such as New Brighton State Beach in
Capitola and Natural Bridges State Beach in Santa Cruz, charge $8.00 for each vehicle entering the State
- Beach property. For this fee amount, however, the nearby State Beaches provide parking lots, restrooms,
visitor centers, and a greater range of amenities than are found at the OCRD’s park facilities. On the
other hand, access to nearby beaches in Capitola is free to all members of the public, although it is
usually necessary to pay for parking (either through street meters or in Capitola’s public parking lot) to
gain access to the beaches in Capitola. In other areas of the Live Oak beach area of Santa Cruz County,
however, access to the beach is free, and although demand generally exceeds supply during peak

6 Historically, there have been some implementation problems at the Privates Beach Accessway with the current setup inasmuch as it was
not clear how, where, and for how much keys were available, and sometimes they were not available, and the price increased
substantially without CDP authorization (i.e., the gate fee has increased 500% since 1991). This, in turn, has made it even more difficult
over time for the public to access the beach at this location.
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summer periods, free parking can be found along the streets and in the limited number of public parking
lots, such as the lot at the end of 41% Avenue. During summer weekends, there is a permit parking
program that applies to some streets in the Live Oak beach area (not in Opal Cliffs), and the permit fee
for parking during those times and on those streets is $5.00. Given the range of costs (or no-cost) of all
the above, a $5.00 day-use fee for a group to enter the OCRD park facility to obtain access to the beach
seems reasonable and appropriate.

In addition, the yearly pass amortization schedule is currently skewed toward the side of higher fees
overall, especially during the high summer tourist use season (i.., most of the year the pass costs $100,
and such fee amount starts at $100 at the start of June). As a result, the effect of the high annual rate is
intensified in relation to most users, and particularly in terms of visitors to the area from farther away.
One way of addressing this would be to start the fee sales for any particular year at the end of summer so
that summer users are afforded the least costs on an annual basis relative to an amortization schedule.
Another way of addressing this would be to include a reduced summer fee so that summer users are
afforded the least costs on an annual basis relative to an amortization schedule. Either option would
serve to ensure that transient visitors are not unfairly tapped for excessive payment (should they choose
the annual fee system), and best addresses the LCP and Coastal Act lower cost requirements.

Gate Attendant and Access Rules

The OCRD board currently employs an attendant to monitor public access through the gate.7 The
attendant sits in the grassy area just inside the gate that leads to the accessway to the beach. According to
OCRD, the attendant is necessary to ensure that those entering the gate have paid for a key card. OCRD
indicates that without an attendant at the gate, visitors wanting to access the OCRD recreational facility
without purchasing a key card wait until a person leaving the OCRD opens the gate, and then these
visitors enter the park without having paid for a key card. In some instances when an attendant has not
been present, the gate has been left propped open or the gate mechanism has been jammed so that it does
not function properly (i.e. will not lock). The Applicant’s representative believes that the attendant is
necessary to ensure that adequate revenue (i.e. from payments for key cards) is available to maintain the
park.

An attendant can have a chilling effect on access in some circumstances, including by virtue of dress,
demeanor, and the degree to which different rules are applied to different access users. Absent any
structure or defined protocol, as is the case here, the possibilities for such access impacts are increased.
For example, in the past, the OCRD has employed uniformed security guards to control access through
the gate. Use of a uniformed “guard” at the gate is off-putting to visitors to the area who are unfamiliar
with the OCRD and its amenities, where this type of “police” may discourage public access. Although
OCRD indicates that uniformed security guards are no longer being used, there is currently no
requirement to ensure that this continues, and there is currently no requirement against reinstating such

According to OCRD the attendant is present during daylight hours when any two of the three following conditions exist: 1) adequate
waves for surfing; 2) sunshine; 3) warm temperatures. OCRD indicates that the attendants are generally students from nearby Cabrillo

Junior College.
2
\ Exhibit 11
A-3-SCO-18-0004

California Coastal Commission Page 14 of 54




CDP Application P-80-393-A1
Privates Beach Accessway Improvements
Page 15

guards. To avoid such issues, any attendant must be casually dressed and easily identifiable as an OCRD
employee.

In addition, there is no written protocol regarding how many persons may enter the gate per key card.
According to OCRD, one key card is required per each vehicle that parks in the spaces in front of the
gate, no matter the number of occupants in the vehicle. For those arriving on foot, it appears that a group
of people who say they are together require one key card for the entire group to access the park; in this
regard, the attendant has some leeway to determine how many people may enter the park with one key
card. Given that the OCRD employs different individuals as attendants, this leeway may lead to an
inconsistent standard regarding the number of individuals that may access the park and the beach below
with the use of one key card. To address this concern, it must be clear that a single key card or day-use
pass allows admittance to the Privates Beach Accessway for all individuals who are with the person in
possession of the key card or the day-use pass. To ensure that this “group” requirement is not abused, a
group is considered to be a maximum of ten persons per key or pass. The attendant can have leeway to
allow larger groups through under one key (e.g., families accessing the site from an Opal Cliffs house),
but not to disallow smaller groups.

Revenues

The original premise for allowing the OCRD to charge a fee for use of this public accessway was that
revenues from the fee would be used for upkeep and maintenance of the accessway. Instead, OCRD
indicates that 50% of the fees paid by OCRD members are currently going to the Santa Cruz County
Parks and Recreation Department, and not necessarily to this accessway. As previously indicated, the fee
concept is an anomaly for Santa Cruz County coastal accessways, and it is not the most Coastal Act and
LCP consistent public access management strategy. If a fee is going to continue to be charged at this
location, then it is critical that the fee is used per the original CDP premise. If revenues from the fees
outpace upkeep/maintenance requirements, then a fee reduction is appropriate to better maximize public
recreational access opportunities, including low cost opportunities.

Other

There are a series of related components/aspects of the accessway and its operation that must be clear if
it is to function effectively to provide general public recreational access opportunities consistent with the
Coastal Act and the LCP. For example, it has proven difficult over the years for potential accessway
users to understand the gate pass system and gate pass sales generally, including with respect to who to
contact for more information and in the case of inquiries or complaints. The accessway must clearly
include such information, including in relation to appropriate Commission contacts, to ensure that any
problems can be quickly and readily addressed.

With respect to annual gate pass purchases, it is not ideal to have to go to a local business to purchase a
- gate pass, particularly if an accessway user is in need of a gate pass at off hours. However, alternatives to
this part of the system are few and costly (e.g., a gate pass machine at the accessway). If a local business
is used as a proxy as it has been in the past by OCRD (most recently at Freeline Design Surf Shop on
41st Avenue), such a business must be able to sell gate passes during regular business hours (i.e.,
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including hours consistent with the hours of operation of other business in the area), seven days a week.

In terms of signage, clear and directive signage is critical for ensuring that users understand how the
accessway works, and how to gain access to it easily. These signs are also important for ensuring that
visitors understand that they, too, are welcome at this public accessway.

Finally, monitoring of use, gate pass sales, expenses and other aspects of the accessway’s operations are
critical for ensuring continued compliance with the terms and conditions of the accessway operation, and
important for making adjustments as necessary to ensure continued consistency.

Public Access and Recreation Conclusion

The Privates Beach Accessway is the only vertical accessway located between 41st Avenue and Hooper
Beach, a shoreline distance of over a mile in an area of steep bluffs. As a result, it is a critical component
of the public recreational access system in the Live Oak beach area, and it is particularly important to the
Opal Cliffs component of that system. The fence and gate and fee associated with the Privates Beach
Accessway is an anomaly for publicly-funded and developed County public accessways in Santa Cruz
County, and is particularly problematic in this case as it provides the only way of gaining vertical access
for a mile of much-visited urban shoreline in the heart of a prime visitor destination. The public access
improvements proposed would increase the utility of this accessway for visitors with the exception of the
new fence height, scale, and configuration that present a barrier to public access use, including when
understood in terms of ongoing problems associated with gate, fence, and fee implementation over time.
Such a public access barrier cannot be found consistent with the LCP and Coastal Act mandates
requiring maximum public recreational access opportunities, including low cost opportunities.

The most LCP and Coastal Act consistent outcome for this accessway would be for it to be open to the
public free of charge like other County public accessways. However, the Commission determined when
it first approved the CDP in 1981 that due to the unstable, hazardous nature of the bluffs some access
controls were advisable, as long as public access to the beach was assured. It appears that such public
access is not readily available (as seen in the findings above), as it was understood it would be in the
1981 CDP action, and that there are in fact public access impacts that are not resolved to the Coastal
Act, LCP, and base CDP here. Through the Special Conditions of this permit amendment, the
Commission means to ensure that, despite the increased height of the fence, public access will still be
readily available here, consistent with the LCP, the public access and recreation policies of the Coastal
Act, and the base CDP.

The most appropriate way to offset the public access and recreation impacts identified, and to find LCP
and Coastal Act consistency, is to make sure that if the public is going to be charged a fee to access this
site, then the fee structure needs to be kept reasonable, revenues from it need to be applied to the
accessway, and it needs to be implemented according to well-defined and understood parameters,
including with respect to monitoring and reporting to ensure that to be the case over time. Accordingly,
this project is conditioned for the submittal of an updated public access management plan that provides
for the following:

N -
\ Exhibit 11
A-3-SCO-18-0004

California Coastal Commission Page 16 of 54




CDP Application P-80-393-A1
Privates Beach Accessway Improvements
Page 17

The annual gate pass year will start on June 1st and the annual fee will be no more than $100 if
purchased between June 1** and December 31%, no more than $50 if purchased between January 1%
and March 31%, and no more than $25 if purchased between April 1% and May 3 1™,

A summef—only gate pass will be available from the Saturday of Memorial Day weekend through
Labor Day, inclusive, and the fee for a summer gate pass will be no more than $50.

The daily fee for a gate pass is no more than $5 per day.

The annual gate pass fee, the summer gate pass fee, and the daily gate pass fee will not be increased
without an amendment to this CDP.

A single gate pass, whether annual, summer, or daily, will allow admittance to the accessway for up
to 10 persons, including the pass holder. At the discretion of the gate attendant, more than 10 persons
may be admitted to the PBA with one pass.

Any OCRD attendants will be casually dressed (i.e., not be dressed in police-type or security-type
uniforms) in such a manner that they are easily identified as an OCRD attendant (e.g., a T-shirt or
name tag with the OCRD logo and accessway name, etc.).

Gate passes, whether annual, summer, or daily, will be available for purchase at a local business as
close as possible to the accessway seven days a week during normal business hours. Daily gate
passes will also be available for purchase at the accessway anytime that an attendant is present.

OCRD shall identify a contact person responsible for fielding questions and complaints, and their
contact information (including address and phone number) will be provided at the accessway and at
the local business where gate passes are sold. The Commission’s Central Coast District office will
also be identified for the same purpose.

The accessway will be open and available for use during daylight hours (i.e., from one hour before
sunrise to one hour after sunset) 365 days per year.

Accessway signs will include the California Coastal Commission coastal access logo and will be
updated as necessary to ensure consistency with the above use parameters, including providing a map
and hours of operation for gate pass sales, and will include all contact information for questions and
complaints.

All gate pass revenues shall be used strictly for maintenance and operation of the PBA.

OCRD will submit a biannual report on accessway operations that describes the previous two years’
access use (including fees, revenues, and expenses; inquiries/complaints and how resolved, etc.) and
any changes proposed for the upcoming two years. Minor changes that do not significantly reduce
public recreational access opportunities or that enhance them (e.g., adding new benches, improving
signage, etc.) are allowed subject to Executive Director approval. Any other changes will require an
amendment to this CDP.

AN -
& Exhibit 11
A-3-SCO-18-0004

California Coastal Commission Page 17 of 54




CDP Application P-80-393-A1
Privates Beach Accessway Improvements
Page 18

As so conditioned, the Commission can find the project consistent with the LCP and Coastal Act
policies cited above. Although not ideal for public recreational access, the accessway parameters will be
clear, and will include enforceable mechanisms for ensuring continued consistency with them. In this
way Coastal Act and LCP objectives will be best met in light of the underlying recorded public access
program, which will be updated to better reflect the tensions inherent in such a fence, gate, and fee
construct.

The Commission continues to believe that the accessway should be free and available to the general
public like the other County coastal accessways, but also recognizes the Opal Cliffs Recreation District
situation as unique. OCRD and the County are encouraged to pursue all available avenues that could
allow this accessway to convert to a free general coastal accessway, including shifting responsibility for
it from the OCRD to the County Parks Department, and this approval is conditioned to allow such a
changeover without the need for a further CDP.

B. Visual Resources

Applicable Policies :
The LCP requires that new development be visually compatible with the character of the surrounding
neighborhood, and requires protection of the public viewshed, particularly along the shoreline:

Zoning Regulation 13.20.130(b)(1). Visual Compatibility. All new development shall be sited,
designed, and landscaped to be visually compatible and integrated with the character of
surrounding neighborhoods or areas.

Objective 5.10.a Protection of Visual Resources. To identify, protect, and restore the aesthetic
values of visual resources.

Objective 5.10.b New Development in Visual Resource Areas. To ensure that new development
is appropriately designed and constructed to have minimal to no adverse impact upon identified
visual resources.

LUP Policy 5.10.3 Protection of Public Vistas. Protect significant public vistas...from all
publicly used roads and vistas points by minimizing disruption of landform and aesthetic
character caused by grading operations, ... inappropriate landscaping and structure design.

LUP Policy 5.10.7 Open Beaches and Blufftops. Prohibit the placement of new permanent
structures which would be visible from a public beach, except where allowed on existing parcels
of record, or for shoreline protection and for public beach access. Use the following criteria for
allowed structures: (a) allow infill structures (typically residences on existing lots of record)
where compatible with the pattern of existing development. (b) Require shoreline protection and
access structures to use natural materials and finishes to blend with the character of the area
and integrate with the landform.

As stated above, the stretch of coastline along Opal Cliff Drive is almost exclusively described by a row
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of private residential properties that are perched atop the bluffs. The Privates Beach Accessway is the
only location along Opal Cliff Drive where the public is afforded a through blue-water view.

The project site is located on the seaward side of Opal CIiff Drive, between existing residential
development (see Exhibit C for photographs of the project site). The proposed project would approve an
existing 9-foot-tall wrought iron fencing along the front and a portion of the sides of the accessway, and
also would allow for installation of two new 30-foot-long sections of 9-foot-high fencing along the sides
of the accessway. The 9-foot-high wrought iron fencing along the front portion of the project site faces
Opal CIliff Drive. As indicated in the previous finding, such fencing adversely impacts public
recreational use at this location, and conditions are necessary to mitigate such impacts. As so mitigated,
the overall impact of the fencing on the public perception of the accessway is diffused, and its visual
impact can be distilled to a question of view blockage/impact and consistency with community
character. Again, although the Commission would strongly prefer that there be no fencing at this public
accessway, and such an outcome would be more consistent with the applicable LCP policies than a
project with a fence, this project must be understood and harmonized with the Commission’s original
1981 CDP action that allowed a fence at this accessway, as long as public access was readily provided.

In that context, although a 9-foot-tall fence in a front yard setback along Opal CIiff Drive typically
would be visually out-of-scale with the surrounding residential development, in this case there are five
parking spaces located between Opal CIiff Drive and the front yard fencing, meaning that the fencing is
set back about 16 feet from Opal Cliff Drive, and further seaward than surrounding residential
improvements generally. For this reason, the 9-foot-high fencing does not significantly intrude onto the
Opal Cliff Drive viewshed. The fence’s open design (wrought iron pickets spaced four inches on center)
and black surface helps it to recede somewhat into the background, and the openings allow views into
the park that would not be possible with a solid fence. The proposed 9-foot-high side yard fencing will
not be highly visible from OQpal Cliff Drive given that it will be located even further from Opal Cliff
Drive than the front yard fencing and it will directly abut adjacent residential development, some of
which is two stories tall. Neither the front yard fencing nor the side yard fencing will be visible from the
beach.

- The quarter-acre park area of the project site now includes a lawn area located near the front gate, a
concrete pathway leading to the stairway to the beach, and a variety of shrubs and plants, including ice
plant. The proposed project includes installation of an outdoor rinse-off shower near the gate and
upgrading of an existing water faucet and water meter. A portion of the existing lawn will be removed
(the portion that will remain will be located no closer than 45 feet from the bluff edge). The remainder of
the existing vegetation, including ice plant, will be removed and the park will be re-landscaped with a
mixture of native and nonnative, noninvasive drought tolerant plant species, and drip irrigation will be
installed. To be consistent with other recent Commission actions that include a landscaping component
along the bluff-top in the Live Qak/Opal Cliffs area, this approval is conditioned to require that only
appropriate native vegetation be planted in the portions of the project site that are located within 5 feet of
the bluff-top edge.

The existing concrete pathway leading to the stairs to the beach will be replaced with new colored
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concrete. The project also includes the installation of two paths of decomposed granite that will lead to
overlook areas, as well as installation of some low (3-foot-high) fieldstone walls to create a terraced look
and reduce erosion. Fieldstone boulders to be used for seating will be installed in several locations. The
existing wooden railings along the stairway to the beach will be replaced with stainless steel railing.

Several drainage pipes extend down the bluff face (see page 8 of Exhibit C for a photograph of the bluff
face). The larger pipe is a County-maintained pipe that collects drainage from Opal CIiff Drive and
directs it to the beach below. The smaller pipe collects drainage from the park portion of the PBA and
also directs it to the beach below (the drainage from the proposed sand rinse-off shower will be directed
into this smaller pipe). In addition to these pipes, the remnants of an old stairway are also found on the
bluff face. Typically, the Commission would require consolidation of these pipes into one pipe and
removal of the stair remnants as part of a project approval in order to remove visual clutter and enhance
the visual resources of this beach. However, the larger drain pipe is maintained by County Public Works,
and not OCRD. Also, the amount of funds available to the OCRD for the proposed project
improvements is not sufficient to allow for these bluff-face improvements at this time. OCRD has
indicated that the OCRD would be highly interested in including these bluff-face improvement project
components in a future application expected to be submitted in the near future for proposed additional
stairwell structural improvements.® For these reasons, the Commission is not requiring consolidation of
the existing drainage pipes and removal of the stair remnants as part of this approval, but instead notes
that these will be necessary components of any future project proposal at the PBA.

The proposed project will upgrade and enhance the visual quality of the existing park, and will improve
the existing overlook areas by removing invasive ice plant, providing new seating, and updating the
stairwell railings. The only components of the proposed project that will be visible from the beach will
be the new metal railings along the stairway, and perhaps a very small portion of the proposed
landscaping. The new metal stairway railings will be similar in style to the existing wooden stairway
railings, but will require less maintenance. Although the Commission would prefer that the fence and
gate be removed at the accessway’s frontage to provide through views of the park and the ocean beyond,
such is not required because the public access impacts of the new fence are mitigated appropriately (see
previous finding), and the remaining visual impacts from the fence once so mitigated are not significant.

For these reasons, the proposed project is consistent with the visual resources policies of the Santa Cruz
County LCP.

3. Conditions of Approval

A. Standard Conditions

1. Notice of Receipt and Acknowledgment. The permit is not valid and development shall not
commence until a copy of the permit, signed by the permittee or authorized agent, acknowledging
receipt of the permit and acceptance of the terms and conditions, is returned to the Commission

8 .
The Proposition 40 funds for the stairwell structural improvements must be allocated by 2011,
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office.

Expiration. If development has not commenced, the permit will expire two years from the date on
which the Commission voted on the application. Development shall be pursued in a diligent manner
and completed in a reasonable period of time. Application for extension of the permit must be made
prior to the expiration date.

Interpretation. Any questions of intent or interpretation of any condition will be resolved by the
Executive Director or the Commission.

Assignment. The permit may be assigned to any qualified person, provided assignee files with the
Commission an affidavit accepting all terms and conditions of the permit.

Terms and Conditions Run with the Land. These terms and conditions shall be perpetual, and it is
the intention of the Commission and the permittee to bind all future owners and possessors of the
subject property to the terms and conditions.

Special Conditions

Improvements Permitted. This coastal development permit allows for the following development
which must be constructed substantially in conformance with the plans submitted to the Coastal
Commission (titled “Opal CIiff Neighborhood Park” and dated received in the Commission's Central
Coast District Office on May 16, 2007) as modified by these standard and special conditions:
installation of an outdoor shower; upgrade of a water faucet and water meter; replacement of wood
stairway railings with metal railings; replacement of a concrete pathway with a colored concrete
pathway; landscaping and associated irrigation; short fieldstone walls and seating; after-the-fact
approval of a 9-foot-tall metal fence within the front and side yards; and installation of two new 30-
foot-long sections of 9-foot-tall fencing along the side property boundaries.

2. Annual Gate Pass Fees. The annual gate pass year shall start on June 1st and the annual fee shall be

no more than $100 if purchased between June 1% and December 3 1%, no more than $50 if purchased
between January 1% and March 31%, and no more than $25 if purchased between April 1% and May
31%,

Summer Gate Pass Fee. The summer gate pass period shall run from the Saturday of Memorial Day

weekend through Labor Day, inclusive, and the fee for a summer gate pass shall be no more than
$50.

Daily Gate Pass Fee. The daily fee for a gate pass shall be no more than $5 per day.

General Admittance Rule. A single gate pass, whether annual, summer or daily, shall allow
admittance to the accessway for up to 10 persons, including the pass holder. The OCRD attendant
may allow a greater number of individuals to enter with one pass at his/her discretion.

Local Business Gate Pass Sales. Gate passes shall be available for purchase seven days a week
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10.

11

12.

13.

during normal business hours at a local business (or at multiple local businesses) located as close as
possible to the accessway. Clear maps to direct users to such businesses shall be provided at the
accessway.

Attendant. Any OCRD attendants shall be casually dressed (and shall not be dressed in police or
security style uniforms or equivalent) in such a manner that they are easily identified as an OCRD
attendant (e.g., a T-shirt or name tag with the OCRD logo and accessway name, etc.). Daily gate
passes shall be available for purchase from the attendant at the accessway any time that an attendant
is present.

OCRD and CCC Contact Information. OCRD shall identify a contact person responsible for
fielding questions and complaints, and that person’s contact information (including address and
phone number), as well as the contact information for the Coastal Commission’s Central Coast
District office, shall be clearly provided at the accessway and at all local businesses where gate
passes are sold.

Hours of Operation. The accessway shall be open and available for use during daylight hours (i.e.,
from one-hour before sunrise to one-hour after sunset) 365 days per year.

Signs. Accessway signs shall be updated to include the Coastal Commission coastal access logo and
to ensure that they provide information consistent with these special conditions, including providing
all contact information for questions and complaints.

- Gate Pass Revenues. All gate pass revenues shall be used strictly for maintenance and operation of

the accessway.

Reporting Requirements. OCRD shall submit a report every two years that details accessway
operations in relation to compliance with the terms and condifions of this approval and the approved
Public Access Plan (see Special Condition 14) over the preceding two years (i.e., in the time since
the previous such report). At a minimum, each such report shall describe the previous two years’
access use (including in relation to fees, revenues, and expenses; inquiries/complaints and how
resolved; etc.), and any changes proposed for the upcoming two years. Should gate pass revenues
significantly exceed accessway upkeep and maintenance costs, then fees shall be reduced
commensurately. This report shall be submitted no later than August 1st of every other year for
review and approval of the Executive Director, with the first such report due August 1, 2010. Minor
changes that do not significantly reduce public recreational access opportunities or that enhance
them (e.g., adding new benches, improving signage, reducing access fees, etc.) shall be allowed
through the report approval process.

Amendment Required. Any changes to the terms and conditions of this coastal development permit
shall require an amendment from the Coastal Commission except for: (a) minor changes allowed
through the annual report approval process (see Special Condition 12); and (b) changes necessary to
convert the accessway to a free general public access coastal accessway which shall be allowed

\\ Exhibit 11
‘ A-3-SCO-18-0004

California Coastal Commission Page 22 of 54




CDP Application P-80-393-A1
Privates Beach Accessway Improvements
Page 23

subject to the review and approval of the Executive Director.

14. Public Access Plan. PRIOR TO ISSUANCE OF THE AMENDED COASTAL DEVELOPMENT
PERMIT, the Permittee shall submit two copies of a Public Access Plan to the Executive Director
for review and approval. The Plan shall clearly describe the manner in which general public access to
the accessway is to be managed and provided, including in terms of ensuring consistency with the
terms and conditions (including these special conditions) of this coastal development permit, with
the objective of maximizing public recreational access opportunities. The Permittee shall manage the
accessway, including all associated development, in accordance with the approved Public Access
Plan, which shall govern all general public access to the site pursuant to this coastal development
permit.

15. Landscaping Plan. PRIOR TO THE COMMENCEMENT OF CONSTRUCTION, the Permittee
shall submit two copies of a revised landscape plan to the Executive Director for review and
approval. The revised landscaping plan shall be in substantial conformance with the landscaping plan
submitted with the application (see page 4 of Exhibit B) as modified to provide for only drought and
salt tolerant native plants in the areas located on the project site that are within 5 feet of the bluff-top
edge. The plan shall provide that all native plantings be maintained in good growing and coverage
conditions, including replacement plantings as necessary, so as to maintain such plantings in their
approved state for the life of the project.

16. Extinguish Deed Restriction. PRIOR TO ISSUANCE OF THE AMENDED COASTAL
DEVELOPMENT PERMIT, the Permittee shall submit to the Executive Director for review and
approval documentation demonstrating that the applicant has extinguished Deed Restriction number
075069 recorded on November 22, 1991 in the Santa Cruz County Recorder’s office.

C.California Environmental Quality Act (CEQA)

Section 13096 of the California Code of Regulations requires that a specific finding be made in
conjunction with coastal development permit applications showing the application to be consistent with
any applicable requirements of CEQA. Section 21080.5(d)(2)(A) of CEQA prohibits a proposed
development from being approved if there are feasible alternatives or feasible mitigation measures
available which would substantially lessen any significant adverse effect which the activity may have on
the environment.

On June 4, 2008, Santa Cruz County, acting as the lead agency, determined that the project qualified for
a categorical exemption from the requirements of CEQA.

The Coastal Commission’s review and analysis of land use proposals has been certified by the Secretary
of Resources as being the functional equivalent of environmental review under CEQA. The Commission
has reviewed the relevant coastal resource issues with the proposed project, and has identified
appropriate and necessary modifications to address adverse impacts to such coastal resources. All public
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comments received to date have been addressed in the findings above. All above findings are
incorporated herein in their entirety by reference.

The Commission finds that only as modified and conditioned by this permit will the proposed project
avoid significant adverse effects on the environment within the meaning of CEQA. As such, there are no
additional feasible alternatives nor feasible mitigation measures available which would substantially
lessen any significant adverse environmental effects that approval of the proposed project, as modified,
would have on the environment within the meaning of CEQA. If so modified, the proposed project will
not result in any significant environmental effects for which feasible mitigation measures have not been
employed consistent with CEQA Section 21080.5(d)(2)(A).
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AL (OPST KESIONAL COMMISSION /UL Ocean Street, Room 31" .. Santa Cruz, California 95
- . 7 (408 426-7390
AEF REPORT (CONSENT AGENDA)  AFP. NO. P-80-393 FIlep: 11/24/80 49¢th pay: 1/5/81
I.  APPLICATION SUMMARY | | . DATES HEARD: 1/5, 1/26/81

Applicant: o 1" C1ieee Recreation District REVISED: 4/8/81 SCHEDULED: 4/13/81

Work Propos e‘él:BO Opal Cliffs Drive, Santa Cruz |
Replace and raise fences around accessway.

Iccation of‘Project: 4520 Opal Cliffs Drive @

Live Oak area

' . Santa Cruz County, APN 33-151-27
Approvals Received (typetf\date) ! CCR-15-(11/12 /80)

Project Data: +11 _'qu ' -~ ' | 6' high fence
parcel size proposed coverage height of structure
_R-1-§ _ . | -
current zoning s proposed density

Other: pxisting fences are 5-6' chain link with gate on street frontage and 3-5'

_wood on sides.
Attachments : Location Map, Site Plan,

Y

STAFF EVAIUATION .. :

Site Characteristics: Relatively level lot between: existing SFDs, with several trees,
providing access path to beach stairway. Existing fences in fair
to poor condition; street frontage fencing is in especially poor

condition. ,

Surrounding ILand Use: SFD residential ares.

POLIC;Y CONFORMANCE NOTES : .
Fublic Access (30210-30213): Presently provides restricted-public access; applicant is
a public recreation district. See comments.

Recreation (30220-30224): guq comments.
Marine Envirorment (30230-30236) : See cdrments-

Land Resources (30240-30244) : yor an agricultural area. Proposed development will
not significantly affect sensitive habitat areas.

Development (30250-30254): gite is in developed urban area. BIluff development concern;
see camments. -

Industrial Development (30260-30264): /A | CCC Exhibit 20
(page J_of.;_ pages)

CCR-21 ) : Exhibit 11

Ne 21 ' : : P\-3-8003180004
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CLOLALE REFORD (CORSENT M NDA) Continued 5 Page 2
' Applicant: -opay - ¢ 4o Recreation District . AP M.

ENVIRONMENTAL IMPACT NOTES

2dverse Impacts/Significance: None noted.

CEEER.CIP!EBHS:
Public Access ' .

Cliffs Recreation District, a public recreation district. Accessway use
is Presently restricted by a fence and gate; the applicant indicates that
keys are readily available, ang that the reason for the access control is the

Cities for public use, although access must be provided to maintain consistency
with the Coastal Act. . : :

Recreation
——==-=dtion

Thewaggliggntais_a_?R@ggggg}on District"; its Primary functiogwisﬂmaintenanceb/(
of the onﬁthgmgroggged“EIEET“"Tﬁé“ﬁfdﬁbééd”&éﬁélaﬁhent would in-

Crease fence height to g uniform 6 feet along all boundaries of the site,

using a chain link fence to replace existing wood fences of variable height
along the parcel sides. The new side fences will reduce the feasibility of
by-passing the fence and gate on the street frontage. As noted above the appli-
cant indicatesg that keys to the (locked) gate are available, but no sign or
other notification exists on the site to indicate such availability.

used on the beach), this repair and maintenance work will not require a Coastal

Permit.
CCC Exhibit L_
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- III.

ACCESS
PROGRAM

PRESCRIPTIVE

RIGHTS

pP-80-393 . OPAL CLIFFS RECREATION DISTRICT .. mnage 3

Bluff-Top Develorment

The project as applied for will result-in development (fence construction)
within the "area of demonstration" for geologic stability. The fence does
not appear likely, however, to impair the stability of the cliff forming
the .seaward edge of the site, and no additional impervious surfaces are
proposed. Existing paved areas are provided with drainage facilities in-—
tended to minimize erosion.

RECOMMENDATION

Approval: Find consistency with Chapter III, that the development will not '
prejudice an LCP, that the development has no significant adverse environ-
mental effects as proposed or as conditioned: (Between shoreline and first
public road, note camments on front page under Public Access and Recreation.)

CONDITIONS

1. PRIOR TO ISSUANCE of this permit, permittee shall submit, for review and
approval by the Executive Director, an access program which shall provide for

. public access and posting of the site as notification of such access. The

Frogram shall be recorded as a covenant running with the land, free of all
encumbrances other than tax liens, or shall be guaranteed by such other means
as may be acceptable to the Executive Director.

2. Nothing in this condition shall be construed to constitute a waiver of
any sort or a determination on any issue of prescriptive rights which may

xist on the parcel itself or on -the designated easement. ,

3. Safety Review

Prior to commencement of construction, permittee shall present evidence in
writing to the Executive Director that all public safety agencies with
jurisdiction in the surrounding area (including the Capitola Fire Dept.)
and the Santa Cruz County Office of Emergency Services have been conferrcd with,
and that the proposed development is acceptable to those agencies.

CCC Exhibit &2 _

(page of 3__ pages)
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Susan Craig

From: Dan Carl
Sent: Wednesday, March 30, 2011 5:09 PM

To: Susan Craig
Subject: FW: Emergency Caostal Development Permit 3-11-018-G
FYI...

From: Dan Carl

Sent: Wednesday, March 30, 2011 5:09 PM

To: 'David King'

Subject: RE: Emergency Caostal Development Permit 3-11-018-G

Hi Dave,

Yes, I think consolidation will significantly streamline process. We should probably meet and
discuss what would be a part of that. For sure the emergency repair work, but also the
improvements you previously discussed with Susan. We also need to resolve outstanding issues
from the old gate project and the associated issues that came up last time around, including
because research since then shows that authorization expired (circa early 1980s). For me, dealing
with each of those things separately does not make sense, and wrapping it all up into a
consolidated application is casily the best way to go. That is an application through the
Commission (that County consents to).

Why don’t we try to set up a time to talk. I am booked through this week (including tomorrow is

a State holiday), and am out next week. Could meet early the week of the 11t if that glso vxforked
for Susan. Any dates/times better or worse for you? We could meet at site, too, to assist us in
discussion, if that made sense to you. Let me know....

Dan

From: David King [mailto:bigdking@yahoo.com]
Sent: Wednesday, March 30, 2011 2:01 PM

To: Dan Carl ’
Subject: Re: Emergency Caostal Development Permit 3-11-018-G

Thanks Dan,

I did get a Notice of Exemtion from the Planning Department today. As far as the permanent
permit goes, is that throught the CCC or the Planning Department or both?

Regardless.... I am interested in a consolidated coastal permit, (now that I figured out how to
spell Coastal!)

Is there a chance that you would be able to come down to the Park at take a look first hand?

Regards,
Dave
David King
Exhibit 11
A-3-SCO-18-0004
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Thunderbird Real Estate
831.465.2115 direct
831.515.5800 fax

831.234.3280 cell

From: Dan Carl <dcarl@coastal.ca.gov>

To: David King <bigdking@yahoo.com>

Sent: Tue, March 29, 2011 4:39:09 PM

Subject: RE: Emergency Caostal Development Permit 3-11-018-G

Hi Dave,

I know this may sound funny, but SC County is lead CEQA agency for development in SC County, even
this. So although it sure seems likely that something like this that qualifies for a CCC e-permit is
probably exempt, you would have to ask the County for that determination if you wanted something
official. One option may be to work through any of these CEQA issues when we do the regular coastal
permit to make the repairs permanent (and deal with lingering other outstanding coastal permit matters
for the site and related improvements). For me, that makes better sense, and I would advocate CCC does
a consolidated coastal permit for everything that is outstanding as a means of bringing some closure to
issues surrounding the accessway. (Consolidated coastal permit requires OCRD, us, and SC County to
agree to consolidate.) Let me know if you would like to discuss. ..

Dan

From: David King [mailto:bigdking@yahoo.com]
Sent: Tuesday, March 29, 2011 4:04 PM
To: Dan Carl

Subject: Emefgency Caostal Development Permit 3-11-018-G

Hi Dan,

We appreciate your help with the Stairway Foundation Renovation Project. The State Parks &
Recreation Department needs to know if an Emergency Permit overrides the CEQA process or do we
need a Notice of Exemption from the Coastal Commission?

If we do need a Notice of Exemption I am happy to pick one up.
Best Regards,

Dave King
OCRD

David King

Thunderbird Real Estate

Exhibit 11
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831.465.2115 direct
831.515.5800 fax

831.234.3280 cell
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California Coastal Commission Doy S -
45 Fremont St., Suite 2000 8 -0 1_3 m w
San Francisco, CA 94105-2219 as _ ° o
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. NO FEE S o

DEED RESTRICTION

I. WHEREAS, Opal CIiff Recreation District, her

einafter referred to as the
"Owner", is the record owner of the following

real property:

BEING Lot 27, Block A, as the same is shown and designated on that
certain map entitled, "Opal Cliffs". Santa Cruz County, California. Being
Part of Rancho Arroyo del Rodeo, -Subdivided by K. B. McGeoghegan, 1928.
Surveyed in 1928 by Arnold M. Baldwin and Fred T. Hale, Licensed Land
Surveyors," filed for record in the office of the County Recorder on

March 6, 1930, in Map Book 25, page 12, Santa Cruz County Records.

hereinafter referred to as the "Property;" and

II. WHERFAS, the California Coastal Commission, hereinafter referred to as the
"Commission," is acting on behalf of the People of the State of California; and

ITI. WHEREAS, the subject proper
in paragraph 30103 of Division 20
hereinafter referred to as the "Ca

ty is located within the coastal zone as defined
of the California Public Resources Code,
lifornia Coastal Act of 1976," (the Act); and

= )

IV. WHEREAS, pursuant to the Act, the Owner applied to the Commission for a
coastal development permit on the Property described above; and

V. IVHEREAS, C’OASTAL DEVE’LOPMENT PERMIT NUMBER #P-80-3923, hel'ein;aftez'
referred to as the "Permit,” was granted on April 13, 1981, by the Commission in
accordance with the provisio

n of the Staff Recommendation and Findings,
attached hereto as EXHIBIT A and herein incorporated by reference; and

VI. WHEREAS, the Permit was subject to the terms

and conditions Including, but
not limited to, the following condition:

"PRIOR TO ISSUANCE of permit, permittee shall submit, for review and
Approval by the Executive Director, an access program which shall provide
for public access and posting of the site as notification of such access.
The program shall be recorded as a covenant running with the land, free
of all encumbrances other than tax liens, or shall be guaranteed by such
other means as may be acceptable to the Executive Director.

VII. WHEREAS, the Commission found that but for the Imposition of the above
condition the proposed development could not be found consistent with the

provisions of the California Coastal Act of 1976 and that permit could therefore
not have been granted; and '

VIII. WHERFEAS, Owner has elected to comply with the conditions imposed by the
Permit and execute this Deed Restriction so as to enable O‘\fzemzlﬂmsif]he E

development authorized by the Permit. -3-$CO-18€804
| | (page egoﬂmpases)




NOW, THEREFORE, in consideration of the granting of the Permit the Owner by
the Commission, the Owner herebj- irrevocably covenants with the Commission
that there be and hereby is created the following restrictions on the use and
enjoyvment of said Property, to be altached to and become a part of the deed to
the property. - :

1. COVENANT, CONDITION AND RESTRICTION. The undersigned Owner, for
himself/herself and for his/her heirs, assigns, and successors In interest,
covenants and agrees that;

STATEMENT OF INTENT: .

Opal Cliff Recreation District will provide park and beach access to the
bublic, at large, for recreational purposes. ' '

ACCESS PROGRAM:

4 sign will be posted on the property indicating park hours, how and where to :
obtain access to the beach, the terms of access and how the board members can
be contacted. The sign will be in conformance with the “Sign Handboolk"

published by the State of Californis - Resources Agency, Department of Parks
and Recreation. '

..The park will be open daily from dawn to dusk. ' /
Access to the paz_‘lf_a,qd__b_g‘g_g[q‘ will be p_z_;qvi,dfe_d for an annual fee.“b;:t.puz'chasingw

2 key. The revenue generaled from the key fees will ‘be sufficient to pay ‘for

the annual budgeted. operating costs of the district, Operating costs are
defined as maintenance costs, insurance and any other expenses necessary to
maintain the publjc areas, voted as appropriate by the district board members.
The price of the keys are therefore dependent on the fluctuation of the \»~
@3‘12?75"35@34&1}15 costs. : ‘

~

Changes to the annual key purchase fee will require majority approval from the
Opal Clff Recreation District Board Members, In 1992 our annual fee will be $20.

The lock will be changed during the first weelt of January of each calendar

vear. The annual fee will .fs,_!:_g,!_'__qog_sﬁt‘g;g,t‘ 2l year long, except for the last four y”
months of the calen ar.year. In September the key prices will be reduced by

ﬁ‘?‘lf __of thegqn»ua] fee.

Currently and histoz'iciauy, Opal Cliff Recreation District has annda]ly sold 7 to 8
hundred keys per year. The fees collected from these sales have generally beer;
sufficient to cover the board approved operating costs of the district. - ‘

The keys will be available for sale at a local business seven days a weel during
normal business hours. '

A bermanently maintained sign (approx, 2 x 3 feet) will be posted on the gate to

the property indicaling the following:
CCC Exhibit, =
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a) That Opal Cliffs Recreation District maintains a public park and beach
access.

b) The Annual fee, to obtain a key for access, will be printed on the
sign. ‘ _

c) Where the keys can be purchased, along with a map.

d) Park hours of operations

e) How the board members can be contacted.

2. DURATION. Said Deed Restriction shall remain in full force and effect during
the period that said permit, or any modification or amendment thereof remains
effective, and during the period that the development authorized by the Permit
or any modification of said development, remains in existence in or upon any
part of, and thereby confers benefit upon, the Property descr{bed herein, and
shall bind Owner and all his/her assigns or successors In interest.

3. TAXES AND ASSESSMENTS. It is intended that this Deed Restriction is
irrevocable and shall constitute an enforceable restriction within the meaning of
a) Article XIII, paragraph 8, of the California Constitution; and b) paragraph
402.1 of the California REvenue and Taxation Code or successor statute.
Furthermore, this Deed Restriction shall be deemed to constitute a servitude
upon and burden to the Property within the meaning of paragraph 3712(d) of

the California Revenue and taxation Code, or successor statute, which survives a
sale of tax-deeded property. b )

7
4. RIGHT OF ENTRY. The commission or its agent may enter onto the Propez‘ty‘/
at times reasonable acceptable to the Owner to ascertain whether the use *
restrictions set forth above are being observe.
5. REMEDIES. Any act, conveyance, contract, or authorization by the Owner
whether written or oral which uses or would cause to be used or would pernit
use of the Property contrary to the terms of the Deed Restriction will be deemed
a violation and breach hereof. The Commission and the Owner may pursue any
and all available legal and/or equitable remedies to enforce the terms and
conditions of this Deed Restriction. In the event of a breach, any forbearance
on the part of either party to enforce the terms and provisions hereof shall not
be deemed a waiver of enforcement rights regarding any subsequent breach.

6. SEVERABILITY. If any provision of these restrictions is held to be invalid,
or for any reason beconies unenforceable, no other provision shall be thereby
affected or impaired.

Date: /o/z.@/ 77, 1991

Signed:

T—

Mark Estess, Chairman of the Board .
Opal Cliff Recreation District CCC Exhibit
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STATE OF CALIFORNIA

COUNTY OF SANTA CRUZ

On /A/]i/g/ before me,ﬁ(/(./e /E/?C}g,-.{/,(‘vl’ y &4 Notary Public
personally appeared Mark Estess, personally KAdwn to me {or proved to me on
the basis of satisfactory evidence) to be the person whose name is subscribed to
the within instrument and acknowledged to me that he executed the same in his
authorized capacity, and that by his signature on the instrument the entity
upon behalf of which the berson acted, executed the instrument.

WITNESS my hand and pfficial seal. SR S TRV RS XYV VIV VO VOUWPo
: / . - ~ Otfcial Seal
Signature ﬂﬂ F U7 e/~ STEVE LENGQUIST

Nowey Publi-Califorma
RANTACNNT COUMTY
22" Ay Commissiun Expiras Aug. 2, 1903

POVN VVOVVOUOOOVOOUROOUOPWPOT PN
) . -4 fad o ae o &l ol g B g &0 o o )

el behind s
OO IVIv
DD BB
VOO IOOD

This is to certify that the deed restriction set forth above is hereby
acknowledged by the undersigned officer on behalf of the California Coastal
Commission pursuant to au thority conferred by the California Coastal Commission
when it granted Ccastal Development Permit No. P-80-393 on April 1 , 1981 and’
the California Coastal Commission consents to recordation thereof by its duly
authorized officer. ' '

P

Dated:zm[Mb‘é s, /25 | % m

— bt
‘\Mn Siowers. Staff Counsel

California Coastal Commission

STATE OF CALIFORNIA CCC Exhibit L

COUNTY OF _San Francisco (page.ﬂof q pages)
OHM 5://77/ before‘ me, Debarah I.. Bave » 4 Notary Public
personally appeared John_Bowers ; personally known to

me (or proved to me on the basis of satisfactory evidence) to be the person(s)
whose name(s) is/are subscribed to the within instrument and acknowledged to
me that he/she/they executed the same in his/her/their authorized capacity(ies).
and that by his/her/their signature(s) on the instrument the person(s), or the
entity upon behalf of which the person(s) acted, executed the instrument.

-

WITNESS my gnd and official seal.

LA ;%\ ALY TBORAM L. BOVE
5§ ROTARY PUBLIC CALIEORNIA
il CHYACOUNIYOF
i SAk renacco Exhibit 1
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Park Gross Acreage*
Planning Area Park Site APN Type Status
Existing Proposed
028-231-01
Del Mar School 028-041-13,-14,-36,-39 N E/S 6.0
028-052-60; 028-053-60
East Cliff Drive/37th Avenue Overlook 032-251-02,-06,-07,-10 R P 1.5
East Cliff Drive/Moran Lake 028-302-04 N P 0.8
Eddy Lane 026-181-36; 026-173-06 N A 53
Felt Street 028-041-01,-02,-03 N AP 1.8 1.0
Floral Park 032-091-63 N E 0.9
Good Shepherd School 025-191-07 N E/S 4.0
Green Acres Elementary Schoot 026-062-486,-51,-61,87 N E/S 4.5
Harbor High School 009-29144 o] E/S 6.0
Harper Street (West) 026-201-04,-05,-06,-07 N AP 0.6 3.4
LIVE OAK Harper Street (East) 029-171-04,-05,-06,-09 N P 8.1
(Continued) 029-201-04
Johan's Beach 028-212-13 R P/B 3.9
Katherine Lane 102-362-10; 102-361-18,-28 N E/P 1.8 0.3
Live Oak Elementary School 029-131-02,-41,-42,-44 N E/P/S 3.5 0.5
Lode Street 028-202-18 N P 2.1
Mattison Lane 029-061-06,-12,-19,-20,-21 N P 8.8
029-121-01
Moran Lake and Beach 028-281-31,-32,-37,-23 N/R E/P/B 9.0 0.3
028-291-49
—’ Opal Cliffs Coastal Access 033-151-12 R E 0.3
Pinewood 026-111-03,-04,-07,-39,-40 N AP 0.1 3.5
026-121-13,-14,-15,-78
Pleasure Point Overlook 032-242-10 R P 0.2
Portola Drive/Rodeo Gulch 028-091-24,-25; 028-361-29 N A/P 3.5 2.0
* The acreages associated with school sites are expressed in net usable acreage. All other acreage is expressed as gross acres.
Exntbit &
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	Exhibit 9.pdf
	LAFCO Report March 2016.pdf
	RECREATION AND PARK DISTRICTS 2016
	Document’s Purpose, Format, and Executive Summary LAFCO periodically performs municipal service reviewsP0F P and updates, as necessary, the sphere of influence of each agency subject to LAFCO’s boundary regulationP1F P.  A “sphere of influence” is def...
	--The Alba Park, Recreation and Parkway District
	--The Boulder Creek Recreation and Park District
	--The La Selva Beach Recreation and Park District
	--The Opal Cliffs Recreation District.
	The last service review for these four districts was the Countywide Service Review adopted in 2007, and the last Sphere of Influence Review occurred in 2008.
	The main conclusions of this service and sphere review are:
	 The four recreation and park districts are operating as small, independent local governmental agencies to provide important services that contribute to the unique quality of life in each of the communities.
	 It is a challenge for the two smallest districts (Alba and Opal Cliffs) to function as governmental agencies.   Despite the honorable efforts of the respective board members, the districts do not have the financial resources to comply with the myria...
	 The Boulder Creek Recreation and Park District has the highest budget, largest population, and only full-time staff of the four recreation districts.  Collectively, these features foster the successful governance of the district as an independent lo...
	Recreation and Park Districts in State Law
	Recreation and Park Districts are authorized in the Recreation and Park District Law (Public Resources Code sections 5780 – 5791.7).    They may provide any combination of recreation, park, and open-space services.  They are independent of city and co...
	Recreation and Park Services in Santa Cruz County
	In addition to the four Recreation and Park Districts, local recreational and park services are provided by five other agencies in the County:
	--City of Capitola
	--City of Santa Cruz
	--City of Scotts Valley
	--City of Watsonville
	--County Service Area 11 (County Parks).
	Alba Park, Recreation and Parkway District
	The Alba Park, Recreation and Parkway District was formed in 1954. It maintains the former Alba School as a library and community center.  Also, known as the “Little Red Schoolhouse”, the facility is located 2 miles up (west) Alba Road from Highway 9 ...
	Table 2 - Alba Recreation and Park District Board of Directors

	The interior capacity of the meeting room ranges from 20 people seated at tables, to 50 people standing at a mixer.  The rental rate for the hall is $25 per hour. The schoolhouse property is owned by the San Lorenzo Valley School District.  The Park D...
	Table 6 -- La Selva Beach Recreation and Park District Board of Directors

	Growth and Population
	Disadvantaged Communities
	Santa Cruz LAFCO Policies
	1) Population and Growth
	2) Disadvantaged Unincorporated Communities
	3) Capacity of Facilities
	4) Financial Ability of Agencies
	5) Shared Facilities
	6) Accountability
	7) Matters Required by Local LAFCO Policies
	1) The present and planned land uses in the area, including agricultural and open-space lands.
	The County General Plan applies to the Alba Road area.  The present and planned land uses in the Alba Road
	area are mountain residential uses.
	2) The present and probable need for public facilities and services in the area.
	The probable need for public recreational facilities in the Alba Road area is continuing to keep the Alba
	Schoolhouse available for public uses.
	3) The present capacity of public facilities and adequacy of public services that the agency provides or is authorized to provide.
	The Alba Schoolhouse has the capacity to handle a small community meeting or gathering.
	4) The existence of any social or economic communities of interest in the area if the commission determines that they are relevant to the agency.
	1) Population and Growth
	2) Disadvantaged Unincorporated Communities
	3) Capacity of Facilities
	4) Financial Ability of Agencies
	5) Shared Facilities
	6) Accountability
	7) Matters Required by Local LAFCO Policies
	1) The present and planned land uses in the area, including agricultural and open-space lands.
	The County General Plan applies to the Boulder Creek and Brookdale areas.  The present and planned land
	uses in the District are a mix of mountain residential, rural residential, commercial, public use, and resource
	conservation uses.
	2) The present and probable need for public facilities and services in the area.    The probable need for public recreational facilities in the District is continuing to keep the current facilities
	maintained and programs operating.
	3) The present capacity of public facilities and adequacy of public services that the agency provides or is authorized to provide.
	The Boulder Creek Recreation and Park District is providing a variety of recreation programs including playgrounds, sports fields, river access, natural parks, recreation classes, and a community radio station.  The facilities and adequate are well-si...
	4) The existence of any social or economic communities of interest in the area if the commission determines that they are relevant to the agency.
	1) Population and Growth
	2) Disadvantaged Unincorporated Communities
	3) Capacity of Facilities
	4) Financial Ability of Agencies
	5) Shared Facilities
	6) Accountability
	7) Matters Required by Local LAFCO Policies
	1)         The present and planned land uses in the area, including agricultural and open-space lands.
	The County General Plan applies to the La Selva Beach area.  The present and planned land uses in the District are mostly residential, with small amounts of commercial, public use, and resource conservation uses.  Agricultural uses are planned to cont...
	2)       The present and probable need for public facilities and services in the area.        The probable need for public recreational facilities in the District is continuing to keep the current facilities
	maintained and programs operating.
	3)       The present capacity of public facilities and adequacy of public services that the agency provides or
	is authorized to provide.
	The La Selva Beach Recreation and Park District is providing a variety of recreation programs including   playgrounds, community hall, and recreation classes.  The facilities are adequate and well-sized to the community’s needs.
	4)        The existence of any social or economic communities of interest in the area if the commission
	determines that they are relevant to the agency. La Selva Beach is relatively isolated for recreational activities.  The District makes its community hall available for rental by non-district residents.
	1) Population and Growth
	2) Disadvantaged Unincorporated Communities
	3) Capacity of Facilities
	4) Financial Ability of Agencies
	5) Shared Facilities
	6) Accountability
	7) Matters Required by Local LAFCO Policies
	1) The present and planned land uses in the area, including agricultural and open-space lands. The County General Plan applies to the Opal Cliffs area.  The present and planned land uses in the District are mostly urban residential, with small amounts...
	2) The present and probable need for public facilities and services in the area.  The probable need for public recreational facilities in the District is continuing to maintain the current park
	and beach access.
	3) The present capacity of public facilities and adequacy of public services that the agency provides or
	is authorized to provide.
	The Opal Cliffs Recreation District is providing a small park and beach access.  The facilities are well maintained. The key-access system is unique for a public facility in Santa Cruz County.
	4) The existence of any social or economic communities of interest in the area if the commission determines that they are relevant to the agency. Opal Cliffs is an urban, beach neighborhood located between similar neighborhoods in the City of Capitola...


	-----Original Message----- From: deathvalleydog <9TUdeathvalleydog@comcast.netU9T> To: stevey1950 <9TUstevey1950@aol.comU9T> Sent: Mon, Mar 7, 2016 1:17 pm Subject: Alba School House





