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SECTION V. Certification

The mformatlon and facts. stated above are correct to the best of my/our knowledge

Date: \:)@m 2, 9~»016

Note. If. sxgned by agent, appéllam(s) must also sxgn below.

: Sectum VL : Agem Au;homahon

”‘vaWeheraby
authorize wla .
to act as my/our representatwe and to bind: me/us in all matters concermng thxs appeal

wlq
Stgnature of Appellant(s)
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RESOLUTION NO. 2075

A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY
OF NEWPORT BEACH, CALIFORNIA, APPROVING VARIANCE
NO. VA2016-005 AND COASTAL DEVELOPMENT PERMIT NO.
CD2017-080 TO ALLOW THE CONSTRUCTION OF A NEW
SINGLE-FAMILY RESIDENCE, FOR PROPERTY LOCATED AT
2607 OCEAN BOULEVARD (PA2016-170)

THE PLANNING COMMISSION OF THE CITY OF NEWPORT BEACH HEREBY FINDS AS
FOLLOWS:

SECTION 1. STATEMENT OF FACTS.

1.

An application was filed by Nicholson Construction on behalf of the Ginsberg Family Trust
(“Applicant”), with respect to property located at 2607 Ocean Boulevard, in the City of
Newport Beach, and legally described as a portion of Block 0-32 of Corona Del Mar, in the
City of Newport Beach, County of Orange, State of California, as per map recorded in
Book 3, Pages 41 and 42 of Miscellaneous Maps, in the Office of the County Recorder of
said county (“Property”), requesting approval of a coastal development permit and a
variance.

The Applicant requests a coastal development permit to allow the construction of a new
4,178 square-foot, single-family residence and a 629 square-foot, three-car garage, for a
total 4,807 square feet (“Development”) and a variance to allow the Development to:

a. Exceed the maximum floor area;
b. Encroach 10 feet into the 10-foot rear yard setback along Way Lane; and
c. Encroach 7 feet into the 10-foot front yard setback along Ocean Boulevard.

The Property is designated Single-Unit Residential Detached (RS-D) by the General Plan
Land Use Element and is located within the Single-Unit Residential (R-1) Zoning District.

The Property is located within the coastal zone. The Coastal Land Use Plan category is
Single-Unit Residential Detached — 6.0-9.9 DU/AC (RSD-B) and the Coastal Zoning
District is Single-Unit Residential (R-1).

Public hearings were held on November 9, 2017 and December 7, 2017, in the Council
Chambers at 100 Civic Center Drive, Newport Beach in the Corona del Mar Conference
Room (Bay E-1st Floor) at 100 Civic Center Drive, Newport Beach. A notice of time, place
and purpose of the public hearings was given in accordance with the Newport Beach
Municipal Code (“NBMC”). Evidence, both written and oral, was presented to, and
considered by, the Planning Commission at these public hearings. ‘

At the December 7, 2017, public hearing meeting, the Planning Commission approved a
reduced Development of 4,500 square feet in size inclusive of the required parking area
and requested setback encroachments.

Exhibit No. 2
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SECTION 2. CALIFORNIA ENVIRONMENTAL QUALITY ACT DETERMINATION.

1.

The project is exempt from the California Environmental Quality Act (“CEQA”) pursuant to
Section 15303 under Class 3 of the CEQA Guidelines, California Code of Regulations,
Title 14, Chapter 3, because it has no potential to have a significant effect on the
environment.

Class 3 exempts the construction of limited numbers of new, small structures, including
one single-family residence. The proposed project is a new single-family residence
located within the R-1 (Single-Unit Residential) Zoning District.

SECTION 3. REQUIRED FINDINGS.

Variance

In accordance with NBMC Section 20.52.090(F) (Variances — Findings and Decision), the
following findings and facts in support of such findings are set forth:

Finding:

A

There are special or unique circumstances or conditions applicable to the subject
property (e.g., location, shape, size, surroundings, topography, or other physical
features) that do not apply generally to other properties in the vicinity under an identical
zoning classification.

Facts in Support of Finding:

1.

11-09-17

The Property is approximately 4,257 square feet in area and slopes from Ocean
Boulevard down to Way Lane with approximately a 35-foot grade difference.

The Property is shallow with a lot depth ranging from 35 to 53 feet. The lot is also 110
feet wide.

The limited lot depth after applying the 10-foot front and rear setbacks results in a
sloping building pad that would be 15 to 33 feet deep. The standard front and rear
setbacks comprise approximately 51 percent of the total lot area.

The lot is disproportionately shallow relative to its width resulting in a long and narrow
building envelope. The long narrow portion of the lot would allow a maximum building
area only 15 feet in width and represents over 65 percent of the total area of the lot.

The unusual lot shape and topography of this lot do not generally apply to other
properties in the vicinity under the same R-1 zoning classification.

Exhibit No. 2
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Finding:

B. Strict compliance with Zoning Code requirements would deprive the subject property of
privileges enjoyed by other properties in the vicinity and under an identical zoning classification.

Facts in Support of Finding:

1. The strict application of development standards including setbacks and floor area limit,
to this constrained lot result in a buildable area of 1,910 square feet and new residence
of approximately 2,865 square feet in size. This is significantly diminished compared to
other properties in the vicinity and same zone that have an average of 4,200 to 4,500
square feet in size.

2. The condition of the Property directly impacts the allowable floor area for the lot, and
the ability to comply with setback requirements. The site constraints create challenges
to design a residence of comparable size and position to other properties along Way
Lane without providing relief from these code standards.

Finding:

C. Granting of the variance is necessary for the preservation and enjoyment of substantial
property rights of the applicant.

Facts in Support of Finding:

1. Without granting the variance request, the Property owner could only build 2,865
square-foot residence that is substantially smaller than what could be constructed on a
typical rectangular R-1 lot in Corona del Mar.

2. When comparing the subject lot with other \WWay Lane bluff lots that are in the same zone,

the other lots can accommodate larger homes with floor areas well above 5,000 square
feet on average.

Finding:

D. Granting of the variance will not constitute a grant of special privilege inconsistent with the
limitations on other properties in the vicinity and in the same zoning district.

Fact in Support of Finding:

1. Approval of the variance request allows the Property owner to develop a 4,500 square-
foot residence that is comparable in size and setback yard encroachments with other
lots along Way Lane that are identicaily zoned.

11-09-17
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Finding:

E. Granting of the variance will not be detrimental to the harmonious and orderly growth of the
City, nor endanger, jeopardize, or otherwise constitute a hazard to the public convenience,
health, interest, safety, or general welfare of persons residing or working in the neighborhood.

Facts in Support of Finding:

1.

The proposed residence will not adversely impact public views from Ocean Boulevard
because it complies with the top of curb height restriction and would not interfere with
neighborhood compatibility, private views, and privacy with the neighboring and abutting
properties.

The proposed setbacks will not affect the flow of light or air to adjoining residential
properties as adequate separation is provided since there are no adjacent properties
along the property lines for which the encroachments are requested.

The existing garage setback encroachments have not proven detrimental and the new
residence would improve the existing encroachments by removing any encroachments
into Way Lane. The City’s Traffic Engineer has reviewed and approved the proposed
design including the proposed encroachments within the Way Lane setback and garage
locations and access to Way Lane. Vehicular access to the project can be
accommodated as proposed and it would not pose an undue hazard to access along
Way Lane.

The new residence has been designed with articulation and modulation so it will not
impact privacy for the abutting properties beyond that of the existing residence because
the design complies with the setback along the east Property line where there is an
abutting residence and the primary common living spaces are oriented toward the west
of the Property where no residence is located.

The granting of the variance will not adversely impact public views from Ocean
Boulevard because the proposed structure complies with the top of curb height
restriction and the base height limit for structures within the R-1 Zoning District of 24
feet for a flat roof and 29 feet for a sloped roof.

To minimize disruption caused by demolition and construction to the nearby residents,
the applicant has submitted a construction management plan that has been reviewed
and approved by the City’s Public Works Department thereby ensuring no impact to
public access in the vicinity and to maintain street/emergency access during
construction.

Finding:

F. Granting of the vanance will not be in conflict with the intent and purpose of this section, this
Zoning Code, the General Plan, or any applicable specific plan.

11-09-17
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Facts in Support of Finding:

1.

4.

Granting the variance request would not increase the density beyond what is planned
for the area, and will not result in additional traffic, parking, or demand for other services;
and will not adversely impact the designated public views from Ocean Boulevard as it
adheres to the top-of-curb height restrictions and complies with the base height limit for
structures within the R-1 Zoning District of 24 feet for a flat roof and 29 feet for a sloped
roof.

The proposed variance request provides similar setbacks for the property consistent
with the existing development pattern along Way Lane that presently encroaches within
setbacks.

Due to the site topography, narrow shape of the Property and top of curb height limit,
the requested setback encroachments and buildable area for development based on
the proposed setbacks to yield a comparable floor area are appropriate for the Property.

The Property is not located within a specific plan area.

Coastal Development Permit

In accordance with NBMC Section 21.52.015 (F) (Coastal Development Permits - Findings and
Decision), the following findings and facts in support of such findings as set forth:

Finding:

A. Conforms to all applicable sections of the certified Local Coastal Program.

Facts in Support of Finding:

1.

11-09-17

The proposed design, bulk, and scale of the Development is consistent with the existing
single-family neighborhood pattern of development and expected future development.

The Property is located in an area known for the potential of seismic activity and
liguefaction and is required to comply with the California Building Code (“CBC”) and
City’s Building Division standards and policies. Geotechnical investigations specifically
addressing liquefaction are required to be reviewed and approved prior to the issuance
of building permits. Permit issuance is also contingent on the inclusion of design
mitigation identified in the investigations. Construction plans are reviewed for
compliance with approved investigations and CBC prior to building permit issuance.

Pursuant to NBMC Section 21.35.050, due to the Development containing more than
75 percent of impervious surface area and hillside development on a slope greater than
15 percent, a Water Quality and Hydrology Plan (“WQHP”) is required. The WQHP has
been reviewed and approved by the City’s Building Division.
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4.

With the granting of the requested variance, the proposed Development complies with
applicable residential development standards including, but not limited to, floor area
limitation, setbacks, height, and parking.

a. The maximum floor area limitation granted by the variance is 4,500 square feet
and the proposed floor area is 4,500 square feet.

b. The proposed Development complies with the required setbacks, as approved by
this variance, which are 3 feet along front setback on Ocean Boulevard; O feet
along rear property line on Way Lane; and 4 feet along the west and east Property
lines.

c. The entire proposed Development is below the curb line of Ocean Boulevard, as
required for development on the Bluff side of Ocean Boulevard and in compliance
with the base height limit for structures within the R-1 Zoning District of 24 feet for
a flat roof and 29 feet for a sloped roof.

d. The proposed Development is required to comply with the required on-site parking
based on the proposed livable floor area of the new residence.

e. A minimum of 287 square feet of open volume area is required, based on the code
required buildable area of 1,910 square feet and the proposed residence includes
343 square feet of open volume area.

Proposed landscaping complies with NBMC Section 21.30.075 (Landscaping). A
condition of approval is included that requires drought tolerant and prohibits invasive
species. Prior to issuance of building permits, the final landscape plans will be reviewed
to verify invasive species are not planted.

Finding:

B. Conforms with the public access and public recreation policies of Chapter 3 of the Coastal
Act if the project is located between the nearest public road and the sea or shoreline of any
body of water located within the coastal zone.

Fact in Support of Finding:

1.

11-09-17

The existing residential lot does not currently provide nor inhibit public coastal access.
The Property is more than 200 feet from the nearest public beach and the proposed
Development will remain a residential lot. The Development will not impact public
access to local coastal resources and is not located between the sea or shoreline and
the nearest public road.

The new residence would be constructed at a height below the adjacent curb line of
Ocean Boulevard, as required by Code, thereby protecting any views from this public
road and maintaining visual access to this coastal resource. Since there are no
pedestrian access ways on the Bluff side of Ocean Boulevard, visual access would be
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preserved for vehicular access. Pedestrian visual access on the land side of Ocean
Boulevard would not be affected.

SECTION 4. DECISION.

NOwW,

1.

THEREFORE, BE IT RESOLVED:

The Planning Commission of the City of Newport Beach hereby approves Variance No.
VA2016-005 and Coastal Development Permit No. CD2017-080, subject to the conditions
set forth in Exhibit A, which is attached hereto and incorporated by reference.

The Variance action shall become final and effective 14 days following the date this
Resolution was adopted, unless within such time an appeal is filed with the City Clerk in
accordance with the provisions of Title 20 Planning and Zoning of the Newport Beach
Municipal Code.

The Coastal Development Permit action shall become final and effective 14 days following
the date this resolution was adopted unless within such time an appeal or call for review is
filed with the Community Development Director in accordance with the provisions of Title
21 Local Coastal Implementation Plan of the Newport Beach Municipal Code. Final action
taken by the City may be appealed to the Coastal Commission in compliance with NBMC
Section 21.64.035 and Title 14 California Code of Regulations, Sections 13111 through
13120, and Section 30603 of the Coastal Act.

PASSED, APPROVED, AND ADOPTED THIS 7*" DAY OF DECEMBER 2017.

AYES:

NOES:

Dunlap, Kleiman, Koetting, Kramer

Lowrey, Weigand

ABSTAIN: None

ABSENT:

BY:

Zak

Pet r Koettmg[ Chairman

77§ WW““Q

11-08-17

Erik Weigand, Sgcretary

Exhibit No. 2
Page 7 of 11



Planning Commission Resolution No. 2075
Page 8 of 11

EXHIBIT “A”
CONDITIONS OF APPROVAL

(Project-specific conditions are in italics)

PLANNING

1.

11-09-17

The Development shall be in substantial conformance with the approved site plan, floor
plans and building elevations stamped and dated with the date of this approval. (Except
as modified by applicable conditions of approval.)

The project is subject to all applicable City ordinances, policies, and standards, unless
specifically waived or modified by the conditions of approval.

The Applicant shall comply with all federal, state, and local laws. Material violation of
any of those laws in connection with the use may be cause for revocation of this Coastal
Development Permit.

The project shall not exceed the top of curb height pursuant to Zoning Code Section
20.30.060(B)(4) and shall comply with the base height limit for structures within the R-1
Zoning District of 24 feet for a flat roof and 29 feet for a sloped roof.

The project shall be limited to a total of 4,500 square-foot, single-family residence
inclusive of the required parking area.

The vertical screen wall at the deck level shall be 42 inches maximum in height and made
of a clear material. The final design and height of screen wall shall be reviewed and
approved by the Planning Division.

A copy of the Resolution, including conditions of approval Exhibit “A” shall be
incorporated into the City’s Building Division and field sets of plans prior to issuance of
the building permits.

Prior to the issuance of a building permit, the Applicant shall submit a final landscape
and irrigation plan prepared by a licensed landscape architect. These plans shall
incorporate drought tolerant plantings and water efficient irrigation practices, and the
plans shall be approved by the City’s Planning Division.

All landscape materials and irrigation systems shall be maintained in accordance with
the approved landscape plan. All landscaped areas shall be maintained in a healthy and
growing condition and shall receive regular pruning, fertilizing, mowing and trimming. All
landscaped areas shall be kept free of weeds and debris. All irrigation systems shall be
kept operable, including adjustments, replacements, repairs, and cleaning as part of
regular maintenance.
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10.

1.

12.

13.

14.

15.

16.

17.

18.

19.

11-09-17

Prior to the issuance of a building permit, the Applicant shall pay any unpaid
administrative costs associated with the processing of this application to the City’s
Planning Division.

Prior to the issuance of a building permit, the Applicant shall submit to the City's
Planning Division an additional copy of the approved architectural plans for inclusion in
the application file. The plans shall be identical to those approved by all City
departments for building permit issuance. The approved copy shall include architectural
sheets only and shall be reduced in size to 11 inches by 17 inches. The plans shall
accurately depict the elements approved by this Variance and Coastal Development
Permit application.

Prior to the issuance of a building permit, the approved Construction Pollution
Prevention Plan (“CPPP”) and Water Quality and Hydrology Plan (“WQMP”) shall be
submitted with the Building Permit plans. Implementation shall be in compliance with
the approved CPPP and WQMP and any changes could require separate review and
approval by the City’s Building Division.

The discharge of any hazardous materials into storm sewer systems or receiving waters
shall be prohibited. Machinery and equipment shall be maintained and washed in
confined areas specifically designed to control runoff. A designated fueling and vehicle
maintenance area with appropriate berms and protection to prevent spillage shall be
provided as far away from storm drain systems or receiving waters as possible.

Debris from demolition shall be removed from work areas each day and removed from
the project site within 24 hours of the completion of the project. Stock piles and
construction materials shall be covered, enclosed on all sites, not stored in contact with
the soil, and located as far away as possible from drain inlets and any waterway.

Best Management Practices (“BMPs”) and Good Housekeeping Practices (*“GHPs”)
shall be implemented prior to and throughout the duration of construction activity as
designated in the CPPP.

Trash and debris shall be disposed in proper trash and recycling receptacles at the end
of each construction day. Solid waste, including excess concrete, shall be disposed in
adequate disposal facilities at a legal disposal site or recycled at a recycling facility.

No demolition or construction materials, equipment debris, or waste, shall be placed or
stored in a location that would enter sensitive habitat, receiving waters, or a storm drain
or result in impacts to environmentally sensitive habitat areas, streams, wetland or their
buffers.

Should the Property be sold or otherwise come under different ownership, any future
owners or assignees shall be notified of the conditions of this approval by either the
current business owner, property owner or the leasing agent.

Construction activities shall comply with NBMC Section 10.28.040, which restricts hours
of noise-generating construction activities that produce noise to between the hours of
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20.

21.

7:00 a.m. and 6:30 p.m., Monday through Friday and 8:00 a.m. and 6:00 p.m. on
Saturday. Noise-generating construction activities are not allowed on Sundays or
Holidays.

This approval shall expire and become void unless exercised within 24 months from the
actual date of review authority approval, except where an extension of time is approved in
compliance with the provisions of NBMC Title 20 Planning and Zoning.

To the fullest extent pemitted by law, Applicant shall indemnify, defend and hold hammless
City, its City Council, its boards and commissions, officials, officers, employees, and
agents from and against any and all claims, demands, obligations, damages, actions,
causes of action, suits, losses, judgments, fines, penalties, liabilities, costs and expenses
(including without limitation, attorney’s fees, disbursements and court costs) of every kind
and nature whatsoever which may arise from or in any manner relate (directly or indirectly)
to City’'s approval of Ginsberg Residence including, but not limited to, Variance No.
VA2016-005 and Coastal Development Permit No. CD2017-080. This indemnification
shall include, but not be limited to, damages awarded against the City, if any, costs of suit,
attorneys' fees, and other expenses incurred in connection with such claim, action, causes
of action, suit or proceeding whether incurred by Applicant, City, and/or the parties initiating
or bringing such proceeding. The Applicant shall indemnify the City for all of City's costs,
attorneys' fees, and damages which City incurs in enforcing the indemnification provisions
set forth in this condition. The Applicant shall pay to the City upon demand any amount
owed to the City pursuant to the indemnification requirements prescribed in this condition.

. Public Works Conditions

22.

23.

24.

25.

26.

11-09-17

The proposed project shall extend the City sidewalk along Ocean Boulevard from the
existing terminus to the area adjacent fo the existing guardrail per City Standard STD-
180-L.

The proposed walkway, stairs, guardrails, retaining walls (fo support walkway and
landings only), landing, drain lines and landscaping within the Ocean Boulevard public
right-of-way shall require approval by the City Council. If approved by City Council, an
encroachment agreement between the City and property owner shall be required.

All proposed landscaping within the Ocean Boulevard right of way shall be reviewed
and approved by City’s Municipal Operations Department, General Services Division
and City’s Public Works Department. Proposed landscaping shall be installed and
maintained by the Property owner. Landscaping within the public right-of-way shall be
low-growing ground cover or shrubs limited to 36-inch high maximum.

Reconstruct all damaged concrete sidewalk panels, curb and gutter along the Ocean
Boulevard and Way Lane frontages shall be determined by the City’s Public Works
Department.

No structural encroachments, including but not limited to, retaining walls (for residence),
caissons, tiebacks shall be permitted within the public right of way.
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27.

28.

29.

11-09-17

No staging/storage of materials shall be permitted within the public right-of-way.

In case of damage done to public improvements surrounding the development site by
the private construction, additional reconstruction within the public right-of-way may be
required at the discretion of the City’s Public Works Inspector.

Prior to the commencement of demolition and grading of the project, the Applicant shall
submit a construction management plan to be reviewed and approved by the Public
Works Department and Community Development Department. The plan shall include
discussion of project phasing; parking arrangements for the site during construction;
anticipated haul routes; and construction nuisance mitigation. Construction parking shall
be implemented so that there will be no impact to vehicular or emergency access and
public parking spaces. Traffic control and truck route plans shall be reviewed and
approved by the Public Works Department before their implementation. Large
construction vehicles shall not be permitted to travel narrow streets as determined by
the Public Works Department. Disruption caused by construction work along roadways
and by movement of construction vehicles shall be minimized by proper use of traffic
control equipment and flagman. Upon approval of the plan, the Applicant shall be
responsible for implementing and complying with the provisions set forth in the approved
plan.
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February 5, 2018

Fernie Sy

California Coastal Commission
South Coast District Office
200 Oceangate, 10" Floor
Long Beach CA 90802-4416

Re: Commission Appeal No. A-5-NPB-18-0006 - Appeal of local CDP for construction
of a 4-level, 4,500 sq. ft., single-family residence, with rooftop pool deck and ground
floor, 3-car garage.

Mr. Sy,

My name is John Ramirez and | am representing Nicholson Construction and the
property owner on the above-referenced application. | would like to use this letter as an
opportunity to respond the statements made by Mr. Jim Mosher in his appeal of our
project made to the Coastal Commission on January 22, 2018 and attached herein for
reference (Attachment 1).

Background

Site Description

The existing 2,260 square foot 3-story single family home is located on a 4,257 square
foot lot that is irregularly shaped and contains an extreme slope that varies from 15%-
45% on most of the lot. The existing home has a (legal nonconforming) setback from O-
4 feet along Way Lane and a (legal nonconforming) setback of 7 feet along the Ocean
Boulevard right of way. The property takes vehicular access from Way Lane. There are
pedestrian access points to the property from Way Lane as well as from an existing
gated access way from Ocean Boulevard.

Coastal Development Permit

The property is currently zoned R-1 (Single-Unit Residential) and has a General Plan
land use designation of RS-D (Single-Unit Residential Detached). The property is
located within the City's Coastal Zone and within the Coastal Zone Categorical
Exclusion Area. The City’s Local Coastal Program (LCP) classifies the property as
RSD-B (Single Unit Residential Detached — 6.0-9.9 DU/AC). Additionally the property is
located with R-1 Single-Unit Residential District of the LCP.

This project is located within the Coastal Zone Categorical Exclusion Area, and the
demolition and reconstruction of a single family home would not typically require a CDP
since the project is consistent with the land use plan and classification of the property
and is within an area that is already developed within similar land uses and there is
existing infrastructure to serve the property. However, since this request to demolish an
existing 2,260 square foot non-conforming (related to setbacks) 3-story single-family
home and construct a new 4,500 square foot 3-story single-family home at 2607 Ocean
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Boulevard includes variance requests, the City required approval of a Coastal
Development Permit as part of the development review of the project. See the Site Plan
below.

Site Plan

Coastal Views

In his letter, Mr. Mosher indicates the project is not “designed or sited” to minimize
impacts to public coastal views (CLUP Policy 4.4.1-2). Although Mr. Mosher makes this
erroneous assertion, the project is actually designed specifically with consideration to
coastal views. This property is located on the bluff side of Ocean Boulevard and
therefore restricted to a maximum height of 24 ft. and 29 ft. for flat and sloped roofs
respectively, and not allowed to exceed the curb height of Ocean Boulevard (Local
Coastal Program Implementation Plan Section 21.18.030, Table 21.18-2 and 21.30.060
B4).
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The proposed development complies with the above-referenced height limitations
identified in the LCP Implementation Plan. IN FACT, the project structure height is
almost two feet below (22 inches) the curb height of Ocean Boulevard. The project is
lower in height than what would otherwise be allowed by the LCP (see comparison
below).

Project Height comparison to Code Allowed Height

In addition to being designed at a height less than required by the LCP Implementation
Plan, the project also complies with the side yard setbacks identified in the
Implementation Plan. The two design components of any structure that would have a
potential impact on public views would be structure height and structure width — both of
which relate to the horizontal and vertical view paths. Both of these design components
of the project comply with the LCP Implementation Plan. The LCP Implementation Plan
has been reviewed by Coastal Commission to ensure the regulations within the
Implementation Plan provide for development that uphold the intent of the LCP and
uphold the policies, goals and objectives of the LCP. Moreover, the Coastal
Commission has certified the City’s LCP as consistent with the Coastal Act. Since the
design of the project complies with the regulations within the LCP
Implementation Plan related to height and side yard setbacks, the project is
consistent with CLUP Policy 4.4.1-2.
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Natural Landforms

Mr. Mosher mistakenly asserts that the site is not designed to minimize impacts to
natural landforms (CLUP Policy 4.4.1-3). The property owner and homebuilder
specifically designed the new home with consideration for the natural slope on this
property. The new home is designed to use the existing retaining wall structures that
hold the existing home in place so as not to unnecessarily disturb the existing slope.
Additionally, the home does not include the construction of a basement, as that would
necessitate a complete reconstruction of the slope. Instead, the project “treads lightly”
on the property and within the neighborhood by being designed into the slope and
nesting with the existing landform of the hillside. Please note that in the building
cross-section below, the building uses existing structures and conforms to the
existing slope and minimizes impact to existing natural landforms in a consistent
with CLUP Policy 4.4.1-3.

Home Cross Section
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Privatization of Land

Mr. Mosher further asserts that the development would “privatize” a significant amount
of public view land above and to the west of the property. This assertion is completely
untrue. The property currently takes pedestrian access from Ocean Boulevard, which it
has done for more than 40+ years. Mr. Mosher implies that this walkway is a new
element introduced into the area, when, in fact, the access predates the Coastal Act of
1976. The design of the walkway is being coordinated between the property owner and
the City to ensure that any future sidewalk or other use of the area would not be
affected by pedestrian access to the property. The original design of the pedestrian
access (as indicated below) was configured this way due to the hazard of having a
pedestrian entry immediately entering the China Cove Ramp, where there is no
connection to any safe pedestrian path.

Design of Updated Pedestrian Access

City Authority

Mr. Mosher further asserts that the LCP does not include authority to grant variances to
the setback standards in the LCP. However, the LCP Implementation Plan provides for
Rules of Interpretation for the Implementation Plan. Within the LCP, the Director has
the authority to interpret the meaning of provisions of the Implementation Plan, including
authority to apply and/or enforce the Implementation Plan (LCP IP 21.12.020). This
authority to interpret, enforce and apply the provisions of the LCP rest completely and
wholly with the Director. These rules for interpretation are included in the LCP
Implementation Plan for the specific reason that it is not practical to anticipate every
possible situation and allow for due process in an instance of a lack of substantive or
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procedural clarity. Although incorrect, this particular assertion of Mr. Mosher is moot,
given that our project has been appealed to the Coastal Commission and being
reviewed in this process.

Western Portion of Property

Again, Mr. Mosher incorrectly asserts that the city “has made it possible” for building on
the western half of the property as a result of their action. However, the property’s
allowed building area is only limited at the most westerly 4 feet of the property (the side
yard setback). The project complies with the side yard setback requirement along the
westerly property line, so to assert/imply or otherwise state that the western portion of
the site is not allowed to be developed is incorrect. See the plan below demonstrating
that the home complies with side setback requirements.

West Property Line Setback

Exhaustion of Local Remedies

In his appeal document, Mr. Mosher indicates that an appeal was filed to the City
Council. However, Mr. Mosher did not submit a valid appeal request since he refused
to pay the appropriate processing fee for the appeal. As to the exhaustion of local
remedies, Mr. Mosher failed to exhaust these remedies since he failed to file a complete
and valid appeal of the project. It was not worth it to the appellant to file a complete and
valid appeal to the City Council, thereby, in effect, circumventing the process and the
City’s Local Coastal Plan by placing the item before the Coastal Commission without
any consideration before the Newport Beach City Council.
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Photos Submitted by Mr. Mosher

Although not part of his formal appeal documents, Mr. Mosher provided Coastal
Commission staff several photos of the site that were taken while the story poles were
erected for the benefit of the community. The concern is that the photos Mr. Mosher
provided were taken from the China Cove Ramp, which descends rather quickly below
the curb line height of Ocean Boulevard. Several of the photos provided are taken from
BELOW the curb line height of Ocean Boulevard. These photos were taken from a
location that is a vehicle travel lane, where there is no legal pedestrian access and is an
extremely dangerous location to walk (although many locals do it anyway). Moreover,
China Cove Ramp is not a location where visual resources are a consideration. One
fact in this regard would be the development of homes immediately adjacent to the
subject property at a height that is substantially higher than the grade of the ramp. |
have attached four photos that provide views from the ramp and views from Ocean
Boulevard (Attachment 2). You will notice from the photos that the ramp is a narrow
two-way vehicle travel lane that has no pedestrian path and descends below the curb
line. The last photo is of an existing house at the end of the ramp that is code-compliant
and extends well above the grade of the ramp. Several of the photos provided by Mr.
Mosher were taken from a different location than Ocean Boulevard and from a different
elevation of Ocean Boulevard. The photos attached will provide appropriate context for
the story poles that were installed and the adjacent homes to the project site.

Conclusion

As part of the design and development of the project, the property owner and
homebuilder held two community meetings on site with the general public who were
invited to meet at the site through a mailing. These meetings occurred before and
during the Planning Commission meetings. Additionally, we met with several
community members on various occasions at the site along with City staff to discuss the
project impacts, story poles and overall project design. The City of Newport Beach
Planning Commission held two meetings for the Public Hearing. Story poles were
erected for two weeks to allow the community to review building envelope of the project
(even though the project complies with the height requirements of the LCP
Implementation Plan). The design of the project was modified according to direction
from the Planning Commission where the building was reduced in size, several
architectural changes were made, the elevator tower was removed and the overall
height of the building was reduced by 18 inches.

The Planning Commission approved the project with conditions requiring the home and
garage to be a maximum of 4,500 s.f., and requiring the rooftop screen to be reduced in
height by 4 inches and to be installed as a transparent material. The result is a
maximum structure height that is 22 inches below what is allowed by the LCP and
the use of transparent material, which reduces the visual height of the structure
by another 4 feet. The plans and renderings we have included do not reflect these
changes, as we have not updated our drawings at this time. We intend to have these
updated plans by the March meeting.

Exhibit No. 5
Page 7 of 19



Please feel free to contact me if you have any questions.

Thank you,

John P. Ramirez
john@mljresources.com
562-818-6719

Attachments:
1. Mosher Appeal
2. Photos
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Site Photos - 2607 Ocean Boulevard

View of site with story poles from Ocean Boulevard
(Looking Southwest)
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Site Photos - 2607 Ocean Boulevard

View of Site from Landside of Ocean Boulevard Public Sidewalk
(Looking Southwest)
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Site Photos - 2607 Ocean Boulevard

View of site from Ocean Boulevard at China Cove Ramp Entry (Looking South)

View From Lower Segment Of China Cove Ramp Entry (Looking Southwest)
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100 Civic Center Drive
Newport Beach, California 92660

949-644-3200
newportbeachca.gov/communitydevelopment

VIA ELECTRONIC MAIL AND USPS DELIVER
February 22, 2018

Ms. Dayna Bochco, Chair
California Coastal Commission
South Coast District Office
200 Oceangate, 10th Floor
Long Beach, CA 90802-4416

Subject: March 7, 2018 Agenda Item No. W1la — Appeal No. A-5-NPB-18-0006
(Nicholson Construction, Newport Beach)

Dear Chair Bochco,

Since the City of Newport Beach (City) assumed permit authority on January 30, 2017,
over 70 coastal development permits have been processed. The 2607 Ocean Boulevard
project is the first to be appealed to the Coastal Commission. Therefore, it is appropriate
to assure the Coastal Commission that the City’s approval raises no substantial issue as
to conformity with the certified Local Coastal Program (LCP). The project did elicit some
local controversy; however, this was primarily due to the concerns by some in the
community that homes in general are getting too big and changing the character of the
community. This community discussion will continue locally and may someday result in
policy and regulatory changes that will require an amendment to the City’s certified LCP.
Until such time, the City will continue to review all projects to ensure consistency with our
certified LCP and the protection of public access and coastal resources.

Background

On November 9, 2017, the City Planning Commission conducted a public hearing on a
coastal development permit (CDP) to allow the construction of a new 5,183-square-foot,
single-family residence located at 2607 Ocean Boulevard and a variance request to allow
the new residence to encroach into the rear, front and side setbacks, exceed the
maximum floor area and height limits for an elevator shaft and guardrails, and provide
open volume?! within the required setback areas (Project).

1“Open Volume” is a Zoning Code residential design standard. It requires a three-dimensional open space
area outside of setback areas. Open Volume is a community aesthetic standard intended to provide
articulation and modulation of building masses and elevations to avoid the appearance of “box-like”

Community Development Department



During the public hearing, the Planning Commission expressed concerns with the overall
size, bulk/mass and height of the proposed residence. At the conclusion of the hearing,
the Planning Commission continued the item to the December 7, 2017, meeting and
directed the applicant to consider the following suggested modifications to the Project:

1. Reduce the size and bulk/mass of new residence to be compatible with the visual
character of the area.

2. Eliminate the request to exceed the height limit by relocating the elevator to a
different location or not have it reach the roof level.

3. Install story poles for the neighborhood to see the extent of proposed development.

4. Incorporate more stringent language to the construction management plan to
protect public parking areas during peak summer months.

The applicant installed the story poles and modified project plans based on the direction
received from the Planning Commission. The size of proposed residence was reduced
from 5,183 square feet to 4,807, for a total reduction of 376 square feet. The changes
also eliminated the need for two of the four variance requests. The Project now complied
with the open volume standard and no longer required a building height variance by
eliminating the proposed elevator shaft and guardrails.

On December 7, 2017, the Planning Commission approved the CDP and the two
remaining variances for setbacks and floor area only after further reducing the size of
entire residence by another 307 feet for a maximum floor area of 4,500 square feet
(including the required parking garage). After thoroughly and thoughtfully examining
public views from Ocean Boulevard, the Planning Commission required that the proposed
screen wall be replaced with a guardrail with the minimum height required by the Building
Code (42 inches) and required the use of a clear material.

City’'s Responses to the Appeal

The Project is consistent with CLUP Policy 4.4.1-2 (Coastal Views) & Policy 4.4.1-3
(Natural Land Form)

The Project, as modified by the Planning Commission, complies with all of the height
limits of the certified LCP. The Project conforms to the base height limit of 24 feet for flat
roofs. The Project also conforms to an additional height limit for properties seaward of
Ocean Boulevard that requires that development not exceed the curb height (73.81 feet)
of Ocean Boulevard in order to project public views of the ocean and harbor. The top of

buildings. This standard does not implement any CLUP policies, and, therefore, it is not the certified LCP
Implementation Plan.
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the proposed residence, including the guardrail (formally, a screen wall) at the deck level,
is approximately 22 inches below the curb height.

In addition, the Planning Commission reviewed the Project for consistency with certified
LCP Implementation Plan Section 21.30.100 (Scenic and Visual Quality Protection).
Pursuant to this section, a visual impact analysis was prepared to determine the Project’s
potential to impact public views, particularly those views of the ocean and harbor from the
Ocean Boulevard. The analysis revealed no significant impact to public views. However,
to provide additional protection of public views, the Planning Commission replaced a
proposed screen wall at the deck level with a guardrail and with a maximum height of 42
inches and required the use of a clear material. The final design of the guardrail requires
the approval by the City’s Planning Division.

Certified LCP Coastal Land Use Plan (CLUP) Policy 4.4.1-3 is a general policy statement,
which calls for the “design and site new development to minimize alterations to significant
natural landforms, including bluffs, cliffs and canyons.” This area, known as “China Cove”
was terraced and developed beginning in the 1930s, so very little of the natural land
remains. More relevant is CLUP Policy 4.4.3-8 that contains an exception to the general
prohibition of development on bluff faces in this area in order to protect public views from
Ocean Boulevard.

The CLUP recognizes that Ocean Boulevard is one of the few areas in the City’s coastal
zone where there is extensive development of the bluff face. The CLUP provides that
development in this area is allowed to continue on the bluff face to be consistent with the
existing development pattern and to protect coastal views from the bluff top. Allowing the
Project to develop into the bluff face in order to keep the building height lower than curb
height protects public views from Ocean Boulevard, which is clearly consistent with the
certified LCP.

The Project does not privatize public view land

The appellant incorrectly states that the Project will “privatize a significant amount of
public view land” and alludes to a gate. The area in question is part of the Ocean
Boulevard public right-of-way, which is on a steep slope below the street. This slope does
not currently provide, and offers no real opportunity to provide, public views or access.
The only private development proposed in this area are pavers and steps with a guardrail
to provide a pedestrian access from Ocean Boulevard to the residence, which will replace
an existing concrete walkway. The proposed walkway is designed and sited so as to not
obstruct public views; the pavers and steps are at grade-level and the guardrail will be of
an open designed and limited to no more than 34-inches in height. The proposed gate
will replace an existing gate located at street level. The Project will relocate this gate
below street level, which will enhance public views; the gate will also be designed and
sited to ensure that it does not impact public views.

In short, the proposed walkway is not unlike walkways that commonly provide a
connection from a public street to private property. The Project is conditioned to ensure
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that the proposed walkway will not impact public views from Ocean Boulevard. To
characterize this minor project component as privatizing “a significant amount of public
view land” is, at best, misleading.

Variance — LCP setbacks

The appellant argues that the Planning Commission has no authority to grant a variance
to the setback standards of the certified LCP.

Variances allow for the modification or waiver development standards when; because of
special circumstances applicable to the property, including location, shape, size,
surroundings, topography, or other physical features; the strict application of the
development standards otherwise applicable to the property denies the property owner
privileges enjoyed by other property owners in the vicinity and in the same zoning district.

Coastal Act Section 30010 states that the Coastal Act is not intended to “take or damage
private property for public use, without the payment of just compensation therefor.”
Coastal Act Section 30010 further states that the Coastal Act is “not intended to increase
or decrease the rights of any owner of property under the Constitution of the State of
California or the United States.” This policy is reiterated in CLUP Policy 1.3(1).

The Coastal Act and the LCP are not intended to increase or diminish the rights of any
property owner. These documents are also not intended to increase or diminish the ability
of alocal government to grant relief when the strict application of development regulations
result in physical hardships and/or denies property owners of privileges enjoyed by other
property owners.

The certified LCP is silent on how necessary variances are related to the property
development regulations contained in the certified LCP. The granting of such variances
are permitted, provided that they are consistent with other sections of Certified LCP.

The absence of a variance procedure in the certified LCP does not preclude the
Community Development Director from making an interpretation that allows the City to
rely upon the variance procedure in the City’'s Zoning Code. The ability to render
interpretations is authorized in the City’'s Zoning Code. There is no conflict between the
Zoning Code and the LCP, because the certified LCP contemplates a variance but does
not provide any procedures for the granting of a variance. Without this interpretation, the
City does not have the ability to issue a variance to the City’s design standards in the
Coastal Zone. The major amendment reference by the appellant is only intended to clarify
this process.

Development of western half of property is allowed by City’'s certified LCP

The appellant argues that the development on the western half of the Project site can
only be accomplished by the variance of certified LCP setback regulations. The certified
LCP required setbacks for the subject property are 10 feet along the front property line
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on Ocean Boulevard (adjacent to China Cove Ramp), 10 feet along the rear property line
on Way Lane, and 4 feet along both the side property lines. Therefore, development of
the western half of the property is permitted under the development standards of the City’s
and certified LCP.

City's Appeal Process

On December 21, 2017, the appellant filed an appeal of the Planning Commission’s
decision to the City Council, which requires payment of a fee under the Newport Beach
Municipal Code Section 20.64.030(B)(2). The appeal application was rejected by the
Newport Beach City Clerk’s Office for failure to pay the filing fee. The City Clerk also
determined the appellant can appeal the CDP portion of the project to the Coastal
Commission, which does not require the payment of a fee under certified LCP
Implementation Plan Section 21.64.030(B)(1)(b).

In summary, the City’s Planning Commission reviewed, modified and approved the
project to ensure consistency with the City’s certified LCP and Zoning Code. The Project
was found to comply with all certified LCP height limits and found not to impact public
views or public access. This project approval does not rise to the level of a substantial
issue as to conformity with the certified LCP.

Thank you for the opportunity to clarify the record.
Sincerely,
\jj@/m i %@4/0

CB

Seimone Jurjis, P
Community Deve pment Director

cc: Jack Ainsworth, Executive Director
Karl Schwing, Deputy Director
Dave Kiff, City Manager
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March 22, 2018

Mr. Chuck Posner

Mr. Fernie Sy

California Coastal Commission
South Coast District Office
200 Oceangate, 10" Floor
Long Beach CA 90802-4416

Re: Commission Appeal No. A-5-NPB-18-0006 - Appeal of local CDP for construction
of a 4-level, 4,500 sq. ft., single-family residence, with rooftop pool deck and ground
floor, 3-car garage.

Dear Mr. Posner and Mr. Sy,

My name is John Ramirez and | am representing Nicholson Construction and the
property owner on the above-referenced application. | would like to use this letter as an
opportunity to respond the statements made by Mr. Jim Mosher in his appeal of our
project made to the Coastal Commission on January 22, 2018 and attached herein for
reference (Attachment 1).

Background

Site Description

The existing 2,260 square foot 3-story single family home is located on a 4,257 square
foot lot that is irregularly shaped and contains an extreme slope that varies from 15%-
45% on most of the lot. The existing home has a (legal nonconforming) setback from O-
4 feet along Way Lane and a (legal nonconforming) setback of 7 feet along the Ocean
Boulevard right of way. The property takes vehicular access from Way Lane. There are
pedestrian access points to the property from Way Lane as well as from an existing
gated access way from Ocean Boulevard.

Coastal Development Permit

The property is currently zoned R-1 (Single-Unit Residential) and has a General Plan
land use designation of RS-D (Single-Unit Residential Detached). The property is
located within the City's Coastal Zone and within the Coastal Zone Categorical
Exclusion Area. The City’s Local Coastal Program (LCP) classifies the property as
RSD-B (Single Unit Residential Detached — 6.0-9.9 DU/AC). Additionally the property is
located with R-1 Single-Unit Residential District of the LCP.

This project is located within the Coastal Zone Categorical Exclusion Area, and the
demolition and reconstruction of a single family home would not typically require a CDP
since the project is consistent with the land use plan and classification of the property
and is within an area that is already developed within similar land uses and there is
existing infrastructure to serve the property. However, since this request to demolish an
existing 2,260 square foot non-conforming (related to setbacks) 3-story single-family
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home and construct a new 4,500 square foot 3-story single-family home at 2607 Ocean
Boulevard includes variance requests, the City required approval of a Coastal
Development Permit as part of the development review of the project. See the Site Plan
below.

Site Plan

Project History

Nicholson Construction submitted this project to the City of Newport Beach in
September 2016. City staff conducted initial analysis of the project and deemed the
application incomplete for purposes of processing in October 2016. Additional
information was required and refinement of plans was needed to adequately review and
analyze the project.

Nicholson began to refine the project and work with staff to analyze several key
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elements of the project, including:

e Potential impacts to coastal views
Potential impacts to coastal access, including parking during construction
Preservation of integrity of bluff and minimizing of alteration of bluff
Location of elevator tower and height/visual impacts
Clarity of historical access to site from Ocean Blvd. and formalization of access
Appropriateness of proposed size and configuration of proposed home
Appropriateness of proposed variances
Need to minimize impacts during construction of new home on local community

During the evaluation of the project, from initial submittal to approval, the project plans
were modified four times in response to city feedback, feedback from the community
and feedback from the Planning Commission.

Original Submittal Sept 2016

First Resubmittal Sept 2017

Revision to First Resubmittal October 2017

Revision to plans per direction of Planning Commission December 2017
Updated plans per conditions of approval by Planning Commission

During the evaluation of the project, Nicholson engaged in community outreach to
connect with the local community and obtain feedback regarding the proposed home.
These efforts included:

e On site community meeting on September 9, 2017 (15-20 attendees)
o US Mail Notification to property owners/residents w/in 300-foot radius
¢ In person contact with immediate neighbors throughout August and September 2017
¢ |Installation of story poles at the site from November 28-December 8, 2017
o0 US Mail to property owners/residents w/in 300-foot radius
o Email to City and interested parties notified
e On site open house from 12p-6p on November 30, 2017, while story poles posted
o0 US Mail to property owners/residents w/in 300-foot radius (12-15 attendees)
o Email to City and interested parties notified and invited to open house
Direct email and phone communication with several key interested parties

The project evolved quite substantially and was modified dramatically from the first
submittal to the final version approved by the Planning Commission with conditions in
December 2017. During these modifications, the home was reduced in size, the deck
screening was reduced in height, the home was architecturally modified to reduce
massing and bulk, the proposed height and open volume variances were eliminated and
the three car garage was reduced to a two car garage with a carport. The most
dramatic modifications were made between the first and second Planning Commission
meetings. | have included a clean set of these revised plans (Attachment 7) and a set
of plans that completely identify the changes made (Attachment 8). This set is marked
up to easily identify the changes made. | have attached a table with a timeline showing
how key elements of the home evolved throughout the project analysis by the City and
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based on community feedback (Attachment 1). | have also attached a list of
supplemental information provided at the City’s request to ensure project impacts were
eliminated/minimized and that every effort was made to address city concerns related to
key elements identified above (Attachment 2).

Coastal Views

The appellant indicates the project is not “designed or sited” to minimize impacts to
public coastal views (CLUP Policy 4.4.1-2). However, the project is actually designed
specifically with consideration to coastal views. This property is located on the bluff side
of Ocean Boulevard and therefore restricted to a maximum height of 24 ft. and 29 ft. for
flat and sloped roofs respectively, and not allowed to exceed the curb height of Ocean
Boulevard (Local Coastal Program Implementation Plan Section 21.18.030, Table
21.18-2 and 21.30.060 B4).

Structure Photo simulation from Land Side of Ocean

As indicated above, the height and massing of the structure was minimized during the
planning review process with special consideration to impacts to coastal views. The
elevator shaft was removed from the project; mechanical equipment was relocated to
enable removal of more than half of the roof screening (thus reducing bulk/mass); roof
deck shade structure was removed entirely; the pool safety barrier and screening were
lowered in height and the material was changed to be transparent. We also cut the
corner off at Ocean / Dahlia roofline. This change reduced the height and width of the
safety barrier and the low-pitched roof matches the other side and "book ends" the
house making it more cohesive design. From the original submittal to the final approved
version, we eliminated the height variance, and reduced the roof top barrier from three
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to five feet, and completely removed more that half the screening altogether. Moreover,
the development complies with the above-referenced height limitations identified in the
LCP Implementation Plan. In fact, the project structure height is 6.5 feet below the curb
height of Ocean Boulevard and the roof deck transparent safety barrier ranges from
three to five feet below the curb height of Ocean Boulevard. The project is lower in
height than what would otherwise be allowed by the LCP. The simulations below show
the proposed structure, as approved by the City, with the maximum height allowed by
the coastal implementation plan. As demonstrated, the proposed structure is 3-5 feet
lower that what is allowed by the implementation plan, and no coastal views are
impacted by the project.

Structure Photo simulation from Land Side of Ocean

Exhibit No. 7
Page 5 of 12



Structure Photo simulation from Sea Side of Ocean

Structure Photo simulation from the public walk on sea side of Ocean Blvd.

In addition to being designed at a height less than required by the LCP Implementation
Plan, the project also complies with the side yard setbacks identified in the
Implementation Plan. The two design components of any structure that would have a
potential impact on public views would be structure height and structure width — both of
which relate to the horizontal and vertical view paths. Both of these design components
of the project comply with the LCP Implementation Plan. The LCP Implementation Plan
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has been reviewed by Coastal Commission to ensure the regulations within the
Implementation Plan provide for development that uphold the intent of the LCP and
uphold the policies, goals and objectives of the LCP. Moreover, the Coastal
Commission has certified the City’s LCP as consistent with the Coastal Act. Since the
design of the project complies with the regulations within the LCP Implementation Plan
related to height and side yard setbacks, and as demonstrated in the above-referenced
photo simulations there is no impacts to coastal views created by the project, therefore
the project is consistent with CLUP Policy 4.4.1-2.

Natural Landforms

The appellant asserts that the site is not designed to minimize impacts to natural
landforms (CLUP Policy 4.4.1-3). The property owner and homebuilder specifically
designed the new home with consideration for the natural slope on this property. The
new home is designed to use the existing retaining wall structures that hold the existing
home in place so as not to unnecessarily disturb the existing slope. Additionally, the
home does not include the construction of a basement, as that would necessitate a
complete reconstruction of the slope. Instead, the project “treads lightly” on the property
and within the neighborhood by being designed into the slope and nesting with the
existing landform of the hillside. The building includes an elevator to provide access to
all floors. Nicholson evaluated the potential to locate the elevator closer to Ocean Blvd.
and identified during that analysis that the foundation work and hillside disturbance
would be excessive, and therefore located the elevator such that minimal disturbance to
the hillside would occur. Additionally, along the westerly portion of the proposed home,
there is a section of hillside that is left exposed and undisturbed, with the new home
constructed above it on posts. There is an existing retaining wall that fronts along Way
Lane that is being removed and reinstalled in place, so that no change to the
topography occurs. Please note that in the building cross-section and foundation plan
below, the building uses existing structures and conforms to the existing slope and
minimizes impact to existing natural landforms. Moreover, the design of the structures
was developed to minimize the number of caissons needed to support the structure. All
these efforts were done to ensure the project is consistent with CLUP Policy 4.4.1-3.
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Home Cross Section

Preliminary Foundation Plan
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Privatization of Land

The appellant asserts that the development would “privatize” a significant amount of
public view land above and to the west of the property. This assertion is completely
untrue. The property currently takes pedestrian access from Ocean Boulevard, which it
has done for more than 40+ years. The appellant implies that this walkway is a new
element introduced into the area, when, in fact, the access predates the Coastal Act of
1976. The design of the walkway is being coordinated between the property owner and
the City to ensure that any future sidewalk or other use of the area would not be
affected by pedestrian access to the property. The original design of the pedestrian
access (as indicated below) was configured this way due to the hazard of having a
pedestrian entry immediately entering the China Cove Ramp, where there is no
connection to any safe pedestrian path due to the slope and narrowness of the China
Cove Ramp. The aerial below of the existing site condition reflects the private
pedestrian access to the site that has been in place for at least 40 years. The
reconstruction of the new home includes the continued use of the same access path.
The design of the access mirrors the existing path in order to further reduce any impacts
to the hillside form, reduction in grading activity and maintenance of safe access to the
site from Ocean Boulevard. This access is similar to the same types of access to
Ocean Blvd. provided to the six houses that have frontage on Ocean Boulevard similar
to this property.
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Design of Updated Pedestrian Access

City Authority
| will defer to the City’s analysis and response to this item.

Western Portion of Property

Again, the appellant incorrectly asserts that the city “has made it possible” for building
on the western half of the property as a result of their action. However, the property’s
allowed building area is only limited at the most westerly 4 feet of the property (the side
yard setback). The project complies with the side yard setback requirement along the
westerly property line, so to assert/imply or otherwise state that the western portion of
the site is not allowed to be developed is incorrect. See the plan below demonstrating
that the home complies with side setback requirements. As indicated previously, the
architectural and structural design of the home takes into consideration the goal of
preserving as much as possible the natural landform of this area of the property. To
that end, the use of large structural elements for the foundation have been reduced, and
the new home along Way Lane is built on posts, while maintaining the hillside area and
keeping it open and undisturbed, consistent with the intent and goals of the City’s
certified LCP.
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West Property Line Setback

Exhaustion of Local Remedies
Response to this item is moot, as the project has been appealed to the Coastal
Commission.

Photos Submitted by the Appellant

Although not part of his formal appeal documents, Mr. Mosher provided Coastal
Commission staff several photos of the site that were taken while the story poles were
erected for the benefit of the community. The concern is that the photos Mr. Mosher
provided were taken from the China Cove Ramp, which descends rather quickly below
the curb line height of Ocean Boulevard. Several of the photos provided are taken from
BELOW the curb line height of Ocean Boulevard. These photos were taken from a
location that is a vehicle travel lane, where there is no legal pedestrian access and is an
extremely dangerous location to walk (although many locals do it anyway). Moreover,
China Cove Ramp is not a location where visual resources are a consideration. One
fact in this regard would be the development of homes immediately adjacent to the
subject property at a height that is substantially higher than the grade of the ramp. |
have attached four photos that provide views from the ramp and views from Ocean
Boulevard (Attachment 12). You will notice from the photos that the ramp is a narrow
two-way vehicle travel lane that has no pedestrian path and descends below the curb
line. The last photo is of an existing house at the end of the ramp that is code-compliant
and extends well above the grade of the ramp. Several of the photos provided by Mr.
Mosher were taken from a different location (not Ocean Boulevard) and from a different
elevation of Ocean Boulevard. The photos attached will provide appropriate context for
the story poles that were installed and the adjacent homes to the project site.
Additionally, the photo-simulations of the project provided at the beginning of this letter
demonstrate no visual or view impact of the project from Ocean Boulevard.
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Conclusion

The Planning Commission approved the project with conditions requiring the home and
garage to be a maximum of 4,500 s.f., and requiring the rooftop safety barrier to be
reduced in height and to be installed as a transparent material. The result is a
maximum structure height that is three to five feet below what is allowed by the LCP.
The use of transparent material further reduces the visual height of the structure by
another 42 inches. We respectfully request staff recommend No Substantial Issue
(NSI) based on the information provided herein and attached herewith. Please consider
in kind, the information provided to you by the City of Newport Beach Community
Development Department related to City Authority, findings and justification for the
variances, and the analysis of the project in the context of the City’s Certified LCP.

Please feel free to contact me if you have any questions.

Thank you,

John P. Ramirez
john@mljresources.com
562-818-6719

Attachments:

Project Evolution

List of Supplemental Submittal Items to City
Preliminary Foundation Plan

Project Plan Set September 2016

Project Plan Set September 2017

Project Plan Set October 2017

Clean Project Plan Set December 2017
Marked Up Project Plan Set December 2017
Final Approved Project Plan Set

10 Photo Simulations of Project from Ocean Boulevard
11.Mosher Appeal

12.Photos

©CoNoo~wWNE
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100 Civic Center Drive
Newport Beach, California 92660

949 644-3200
newportbeachca.gov/communitydevelopment

March 22, 2018

Charles Posner, Coastal Program Supervisor
California Coastal Commission

200 Oceangate, 10th floor

Long Beach, California 90802-4116

Re: Mosher Appeal, 2607 Ocean Boulevard
Newport Beach Coastal Development Permit No. CD2017-080

Dear Mr. Posner,

Pursuant to State law and local zoning regulations, a variance can be granted to
waive or modify development standards when, because of special or unique
circumstances applicable to the property, the strict application of the
development standards otherwise applicable to the property denies the property
owner privileges enjoyed by other property owners in the vicinity and in the same
zoning district. Special circumstances can involve the property’s location, shape,
size, surroundings, topography, or other physical features. A variance can only
be granted to maintain parity between the variance site and nearby properties in
the same zoning district to avoid the granting of special privileges to one
property.

The City’s Planning Commission found that there were special circumstances
applicable to the property at 2607 Ocean Boulevard. The Planning Commission
found that the location, irregular configuration, limited lot depth and topography of
the property created unique circumstances and conditions that restricted the
potential development area of the property that do not apply generally to other
similar R-1 zoned properties in the vicinity.

With the need for the variance established, the question is whether the granting
of the variance would allow development that is not protective of coastal
resources.

Based on visual simulations and site observations at the project site including

story poles, the Planning Commission determined that the project as modified
would not significantly impact public views. The modifications included the

Community Development Department



Mosher Appeal, 2607 Ocean Boulevard, CD2017-080
March 22, 2018

reduction in the height of a proposed rooftop screen wall to the minimum
necessary to provide a required guardrail for a rooftop deck. The Commission
also required the guardrail to be constructed of transparent materials.

There is no alternative location on the property where development can be sited
to minimize alteration of the bluff. The property is shallow, with a lot depth
ranging from 35 feet to 53 feet. While the lot is 110 feet wide, it is a concave
polygon shape that does not accommodate a sizable building pad. Development
could be concentrated within the existing footprint; however, in order to maintain
parity in floor area with nearby properties, development would either have to be
higher or cut deeper into the bluff. Permitting the residence to exceed the Ocean
Boulevard curb height would result in a significant impact to public views.
Allowing the residence to excavate deeper into the bluff would result in a greater
impact to the landform. These outcomes were considered by the City and
avoided with the approved design.

There is also no feasible alternative site design that would minimize alternation of
the bluff:

e The surrounding area was terraced and developed beginning in the 1930s,
so very little of the natural land remains. Specifically, this site was altered
with the construction of the China Cove ramp. Therefore, there is no real
opportunity to designing structures to conform to the natural contours of
the site.

e The project design currently contains all outdoor living areas (i.e., patios,
decks, pools, spas, etc.) within the principal building. Therefore, there is
no further opportunity to cluster such structures or design them to conform
to the existing topography.

e The project design currently employs stepped foundation; however, the
property is too constrained to utilize a split-level or cantilever design.

e The property is also too small and irregularly-shaped to allow a design
with detaching development components, such as detaching the garage
from a dwelling unit.

In summary, use of a variance process was deemed necessary to provide a
development opportunity to provide parity with other properties in the same zone.
The process involved two well attended public hearings and community input.
The result of the process avoids significant impact of public views from Ocean
Boulevard, a designated public view corridor as shown in the story poles and
visual simulations. The design also minimizes alteration of the bluff through its
stepped design and use of existing retaining walls under the existing
development. Finally, the site presents no feasible alternative locations or site
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Mosher Appeal, 2607 Ocean Boulevard, CD2017-080
March 22, 2018

designs to further reduce alteration of the site without severely limiting the
footprint of the site that would lead to a taller building that would cut deeper into
the bluff to maintain parity with the size of homes in the same zone.

If you have any questions, please do not hesitate to contact me at 949-644-3210
or by email at jcampbell@newportbeachca.gov. Thank you.

Sincerely,
James Campbell, Deputy Community Development Director

ccC. Nicholson Construction
Don Schmitz, Schmitz and Associates
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