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January 8, 2018 

 

Liliana Roman 

Coastal Permit Analyst 

California Coastal Commission 

200 Oceangate, #1000 

Long Beach, CA  90802 

 

Re: CDP Application No. 5-18-0821 (Foster) 

 

Dear Liliana: 

 

 I have been engaged by the Applicants for CDP No. 5-18-0821 for the purpose of 

establishing that the tidelands trust (also commonly called the public trust interest) does not 

apply to the waters that adjoin the bulkhead on the Applicants’ property.  My engagement is 

principally directed to responding to your November 5, 2018 email to Lisa Miller in which you 

stated: 

“Thank you for the survey, I’ll use it as an exhibit in the staff report.  However, in 

this case, the location of the seaward property line is irrelevant, all bay waters  are 

considered public waters, regardless of ownership and are subject to the Public 

Trust per the State of California constitution.  Private docks are allowed in public 

waters because it is a recreational use appropriate for water covered lands subject 

to the Public Trust.  However, something like a cantilevered deck is not an 

allowable use because it is considered a prolongation of private property and not 

appropriate for water covered lands subject to the Public Trust.  Uses that do not 

protect or promote Public Trust values, are not water dependent or oriented and 

exclude rather than facilitate public access and use are not consistent with the 

trust under which the lands are held.  So, Mr. Petrov is correct in that there is no 

actual “Coastal Commission rule prohibiting cantilevered deck construction if it 

doesn’t encroach beyond Property Line,”  it’s a question of the use being an 

allowable use in an area subject to the Public Trust. 
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The  example I gave of Linda Isle, differs in that the surrounding waters of that 

island remain in private ownership as the water area was excavated from dry land, 

thus, cantilevered decks and docks in those waters are constructed over non-

public waters, therefore not subject to the public trust. I don’t believe this is the 

case for Newport Island as the waters surrounding it are simply classified as 

waterways.” 

 

 I have reviewed the history of title to the Applicants' property and researched the 

applicable statutes which govern the application of the public trust doctrine.  The reason that this 

is a critical issue is that the Newport Beach LCP allows for the cantilever of decks for a 

maximum of five feet beyond a bulkhead provided that the decks are not over property subject to 

the tidelands trust.  This provision is found in the certified Implementation Plan for the Newport 

Beach Local Coastal Program.  The provision is Newport Beach Municipal Code 

§ 21.30C.050(9)(5). 

5. Patio Decks.  Patios are not permitted to extend over the waters of 

Newport Harbor unless the waters are adjacent to the upland property and outside 

the areas described in the tidelands trust, and provided the patio complies with the 

following conditions: [emphasis added] 

 

 a. The maximum projection of patio decks encroachments beyond the 

bulkhead line shall be limited to five feet. 

 

 b. The minimum setbacks from the prolongations of the side property 

lines shall be five feet. 

 

 c. No float shall be permitted within one foot of the decks. 

 

 d. No permanent structure shall be permitted on the projecting 

portion of the patios except: 

 

  i. Planters and benches not over sixteen (16) inches in height; 

 

  ii. Railings not over forty-two (42) inches in height with 

approximately ninety-five (95) percent open area. 

  

  e. A harbor and building permit has been obtained.    
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 I recognize that construction in or over the water within the Commission’s permanent 

jurisdiction is governed by Chapter 3 policies.  However, the certified LCP is used as guidance to 

the application of those policies.  As you have noted, in other areas of Newport Harbor where the 

tidelands trust does not apply, the Commission has found that cantilever decks five feet or less 

are consistent with Chapter 3 policies.  I conclude that if the tidelands trust does not apply to the 

property over which the two cantilever decks at 4018 and 4022 Channel Place are proposed, that 

such proposed decks should be approved. 

1. Origin of the Applicants' Title to the Property 

 The land and water area which is owned by the Applicants was derived from Swamp and 

Overflowed Land Patent S&O 3089 ("S&O 3089) which was issued to James McFadden in 

1892.  A copy of S&O 3089 is attached as Exhibit A.  Upon admission as a State in the United 

States, California became the sovereign holder of swamp and overflowed lands under the 

Arkansas Swamp Act of 1850 (43 U.S.C. § 981, et seq.; Stats 1850, Ch. 84).  California 

subsequently created a statutory scheme by which a person could seek to acquire the swamp and 

overflowed lands by applying to the State and paying the State for the land. 

 In 1891, James McFadden made application to the State to acquire approximately 420 

acres within the Newport Bay area.  The State caused the lands to be surveyed by James Finley.  

McFaddens’s application was approved and on May 16, 1892, the State issued a Patent (a form 

of title transfer) to McFadden for 420.85 acres.  I have attached as Exhibit B a map of the Finley 

Survey where the total patent area is shown in yellow.  In the vicinity of the Applicants’ 

property, the boundary of the patent was the south bank of the Santa Ana River which, at the 

time, flowed into Newport Bay. 
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 By 1907, a large portion of S&O 3089 had been conveyed to Orange County 

Improvement Association ("OCIA").  OCIA was the original owner and subdivider of Newport 

Island.  A subdivision map was recorded on March 20, 1907.  At that time, the Santa Ana River 

was in its natural banks.  The north boundary of Newport Island was subject to erosion and 

accretion both from natural riparian and tidal causes.  (A copy of the subdivision map is attached 

as Exhibit C.)  The Applicants' property is Lots 10, 11 and 12, Block 441, Canal Section. 

 Between 1919 and 1921, the City and County had constructed the Bitter Point Dam to 

restrict the flow of the Santa Ana River into Newport Harbor and divert the ocean outlet for the 

river to the City boundary to the northwest where it remains today.  After construction of the 

Bitter Point Dam, the bank of the Santa Ana River suffered no further riparian activity.  The sole 

action of the water was tidal, allowing the ordinary high water mark (mean high tide line) to be 

established.  (See Civil Code § 830.) 

2. Tidelands Were Granted to the City to Administer 

 The City is the grantee of its tidelands originally under an act passed in 1919 by the State 

Legislature commonly referred to as the Beacon Bay Bill. (Chapter 494, Statutes of 1919.)   

You have raised the question whether any tidelands trust right exists in the area north of the 

bulkhead on the Applicants' property.  The City has communicated that it has no such tidelands 

trust interest.  (Chris Miller's email, October 19, 2018, Exhibit D).   

 The terms "public trust lands" and "tidelands trust" refer to the same concept.  Tidelands 

are encumbered by a Public Trust for commerce, navigation and fisheries.  (See, Marks v. 

Whitney (1971) 6 Cal.3d 251; People v. California Fish Co. (1913) 166 Cal. 576.)  Tidelands is 

the area covered and uncovered by the daily flux and reflux of the tides.  (City of Oakland v. 
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Oakland Water Front Co. (1897) 118 Cal.160, 182.)  Submerged lands are also included in the 

tidelands trust. (San Pedro, L.A. & S.L.R.R. v. Hamilton (1911) 161 Cal. 610, 614.) 

3. The City Resolved Tideland Boundaries by Court Judgment 

    In the late 1920's, the City resolved the boundaries to many areas which may be affected 

by tides.  The boundary resolution is found in numerous Superior Court Judgments.  Superior 

Court Case No. 23686 established the tidal boundary for the north side of Newport Island which 

includes the Applicants' property.  The Judgment in Case No. 23686 (the "Judgment") was 

entered on August 22, 1928 and recorded at Book 201, Page 253, Official Records, Orange 

County.  The Judgment provides that OCIA held its title without any adverse tidelands trust 

interest.  Although hard to read, I have attached a copy of the Judgment as recorded as Exhibit E.   

 Paragraph IA on Page 2 of the Judgment affirms the title of OCIA to the property 

between the northerly line of the parcels in Block 441 (among others) and the SOUTH LINE of 

the Santa Ana River.  The area between the northern boundary shown on the subdivision map 

and the SOUTH LINE is described as a parcel 2 on each of the three deeds by which the 

Applicants have taken title to the property.  (Deeds attached as Exhibits F, G, H.)   This is a 

distance of approximately 30 feet.  This area is shown in detail on Record of Survey 2017-1080 

(not yet recorded).  (Record of Survey attached as Exhibit I.)  Sheet 3 of said Record of Survey 

shows the location of the bulkhead, the original 1907 Subdivision Map boundary, and the 

boundary established by the Judgment.   

 Paragraph II on page 18 of the Judgment states “It is hereby ordered, adjudged and 

decreed that the plaintiff [City of Newport Beach] has no right, title, interest or estate in or to any 

of the lands in Paragraph I described except such rights acquired by the City of Newport Beach 
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by virtue of an agreement recorded August 9th, 1927 in Book 70 page 306 and a deed recorded 

November 15, 1927 in Book 96, page 228 of Official Records of said Orange County."  The 

language "has no right, title, interest or estate" excludes any Public Trust interest in the area 

adjudged to be private property in paragraph IA.   

 The two "exception" documents do not affect this result.  The Agreement at Book 70 

Page 306 (copy attached as Exhibit J) relates to an agreement among the private property owners 

to establish and maintain certain channels to access the rest of Newport Harbor.  The Agreement 

was recorded before the Judgment.  At the time OCIA claimed a far larger portion of the 

property north of the 1907 Tract Map boundary.  The survey drawing attached to the Agreement 

at Book 70, Page 431, shows Block 441 and the Applicants’ Lots 10, 11 and 12.  The 

prolongation of the property lines shown Page 431 identify a claim by OCIA to far more 

property than the approximately 30 feet adjudicated in the Judgment.   

The Deed at Book 96, Page 228 (copy attached as Exhibit K) relates to a grant of an 

easement to the City of Newport Beach to extend a street from 46th Street to 54th Street and then 

to the State Highway at 54th Street.  This Deed did not affect the Applicants' property.   

The boundary of the Applicants’ Property is also shown on the records of the Orange 

County Assessor.  Assessor’s Map Book 423, Page 05 is attached as Exhibit M.  The solid line 

shows the north boundary of the Applicant’s Property by reference to the Judgment which is at 

Book 201, Page 253 of the Orange County Recorder Official Records. The Applicants’ Property 

are shown as APN 423-05-004, 423-05-005, and 423-05-006. 

 

 



Liliana Roman 

January 8, 2018 

Page 7 

 
 

 

4. The Proposed Cantilever Deck Does Not Overhang Tideland Trust Property 

 It is not the case that all bay waters are subject to the Public Trust doctrine.  The area 

north of the bulkhead on the Applicants' property was dredged to allow the mooring of boats.  

Public Resources Code § 7552.5 provides that when swamp and overflowed land has been 

granted by the State and the land is subsequently dredged so that water flows over them, that the 

"common law public trust for commerce, navigation and fisheries" is not created.  Although                

§ 7552.5 provides that dredging may give rise to a "navigational easement in favor of the 

public", no such easement exists in the private waterway that extends approximately 30 feet 

north of the bulkhead.  The Applicants and the City agree that there is no public trust interest 30 

feet north of the original 1907 Tract boundary.  The area is a private waterway.  (Public 

Resources Code § 7552.5 was not adopted until 1982.  Section 7552.5 cannot create a 

navigational easement over lands dredged in the 1930's.  However, it is immaterial as a 

navigational easement is not a public trust interest or tidelands trust.) 

 Finally, I would note that the Coastal Commission approved an identical cantilever deck 

in CDP 5-83-527A for the property at 4012 Channel Place (Lot 7), three doors east of the 

Applicants' property.  A copy of the plan approved for the Lot 7 signed as approved by D. H. 

Pickens is attached as Exhibit L.   

 The facts support the finding that a deck which cantilevers 5 feet beyond the bulkhead on 

Lots 10 and 12 would be "outside the areas described in the tidelands trust".  The facts support 

the finding that the property up to the "SOUTH LINE" established in the Judgment are a private 

waterway.  The proposed decks are consistent with the Newport Beach LCP, and are consistent 
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with the Chapter 3 policies of the Coastal Act as evidenced by approvals of such decks on other 

private waterways. (e.g. Linda Isle).   

 I am available at any time to discuss this matter with you.  If you forward this to State 

Lands Commission for review, please advise me of the person assigned to review so I can 

communicate directly. 

      Very truly yours, 

 

      Sherman L. Stacey  

   

      SHERMAN L. STACEY 

SLS:ck 

Enclosures 

 

cc: John Foster 

 Joe Foster 

 Lisa Miller 




